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ARGUKD  AND  DBTBRMINBD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia. 


Davis's  Adm'r  v.  Thomas  &c. 

January  18S4,  Richmoxid. 
(Absent  Cabb  and  Gbekn,*  J.) 

Prontosory  Note— Asal^iBeiit— Estoppel  to  Allege 
PeSTBientt— A.  the  holder  of  a  promissory  note  of 
B.  belnff  about  to  transfer  it  to  C.  for  valuable  con- 
sideration, and  this  bein^  known  to  B.  the  maker, 
he  promises  to  pay  the  debt  to  C.  who  is  induced 
by  that  promise  to  take  the  note  ;  in  a  suit  in  the 
name  of  A.  for  the  benefit  of  C.  upon  the  note,  the 
maker  pleads  the  s'eneral  issue  :  and  on  the  trial 
thereof,  B.  offers  proof  that  he  had  paid  the  con- 
tents of  the  note  to  A-  before  the  transfer  thereof 
to  C.  and  to  repel  that  defence,  C.  offers  proof  of 
B's  promise  to  pay  the  debt  to  him  :  Held,  this 
evidence  to  repel  the  defence  of  payment,  was 
admissible,  and  B.*s  promise  to  pay  the  debt  to  C. 
estopped  him  from  alleffincr  payment  to  A.  before 
assignment. 

Eetoppel-WlieB  It  Must  Be  Piewled.t-Matter  of  es- 
toppel cannot  be  relied  on  unless  it  be  pleaded, 
where  the  matter  to  be  concluded  appears  on  the 
record  ;  but  it  is  otherwise,  where  the  matter  is 
introduced  on  the  creneral  issue,  for  a  party  can- 


*JnDGB  Qrbkn  was  prevented  by  sickness  from 
sitting  dnrincr  this  term. 

tBends— Assignment— Estoppel.— ThoufiTh  upon  a 
bill  in  equity  by  an  obligor  against  the  obligee  and 
his  assignee,  it  be  fully  proved  that  the  bond  was 
given  for  a  gaming  consideration,  still  the  obligor 
will  not  be  discharged  from  liability  to  the  as- 
signee, if  the  assignee  had  no  knowledge  before  the 
bond  was  assigned  of  its  having  been  executed  for 
money  won  at  play,  and  was  Induced  to  purchase 
the  same  by  the  assurances  of  the  obligor  that  there 
was  no  objection  to  it  and  that  it  would  be  paid:  for 
in  such  case,  the  obligor  will  be  estopped  from  repu- 
diating his  own  representations.  Petti t  v.  Jennings, 
S  Bob.  676,  680, 601.  citing  the  principal  case;  Buckner 
V.  Smith.  1  Wash.  206,  and  Hoomes  v.  Smocke,  1  Wash. 
880.  See  principal  case  also  cited  in  Nicholas  v. 
Austin,  82  Va.  828. 1  S.  £.  Rep.  182. 

tEstoppel-Wtaen  It  Most  Be  Plewled. -Matter  of 
estoppel  may  be  relied  on  in  evidence  by  the  plain- 
tiff when  the  only  defence  is  the  general  issue,  for 
the  reason  that  the  estoppel  in  such  case  cannot  be 
pleaded.  But  when  the  matter  to  which  estoppel 
applies  is  specially  pleaded,  then  the  estoppel  must 
be  specially  replied  or  it  cannot  avalL  Hayes  v. 
MuL  Prot.  Ass*n,  76  Va.  231,  citing  principal  case. 
To  the  same  effect,  the  principal  case  was  cited  in 
Pettit  V.  Jennings.  2  Rob.  700;  foot-note  to  Carroll 
County  V.  Collier,  22  Gratt  302;  Muhleman  v.  Na- 
tional Ins.  Co.,  6  W.  Va.  528. 

On  the  subject  of  estoppel,  the  principal  case  was 
also  referred  to  in  Poague  v.  Spriggs,  21  Qratt  224; 
Tatum  V.  BaUard,  04  Va.  876,  26  S.  B.  Rep.  871.  See 
principal  case  distinguished  in  Steptoe  v.  Pollard, 
SOOratt  701.  For  further  information  on  the  sub- 
ject of  estoppel,  see  monographic  note  on  "Estop- 
pel** appended  to  Bower  v.  McCormick,  28  Gratt  310. 


not  be  called  on  to  shew  his  estoppel  until  his 
adversary  has  attempted  to  use    the  improper 
defence. 

2  *Debt  on  a  promissory  note  for  500 

dollars,  brought,  by  David  Thomas, 
suing  for  the  benefit  of  Micajah  Davis, 
against  Tamerlane  Davis,  in  the  county 
court  of  Bedford.  The  defendant  died  pend- 
ing the  suit,  and  it  was  revived  against  his 
administrator.  The  defendant  in  his  life- 
time, pleaded  nil  debet ;  and  the  adminis- 
trator, after  the  suit  was  revived  against 
him,  pleaded  the  statute  of  limitations ;  on 
which  issues  were  made  up.  At  the  trial,  the 
plaintiff  filed  two  bills  of  exceptions  to  opin- 
ions of  the  court. 

1.  It  appeared  from  the  first  bill  of  excep- 
tions, that  it  no  otherwise  appeared  that  the 
note  had  been  transferred  by  the  plaintiff 
Thomas  to  Micajah  Davis,  than  that  the  suit 
was  brought  by  Thomas  for  his  benefit,  as 
set  forth  in  the  declaration.  And  the  defend- 
ant having  adduced  evidence  to  prove,  that 
the  debt  demanded  In  this  action  had  been 
paid  by  his  intestate  Tamerlane  Davis,  to 
the  plaintiff  Thomas,  evidence  was  adduced, 
on  the  other  side,  to  prove,  that  before  the 
note  was  transferred  by  Thomas  to  Micajah 
Davis,  the  defendant's  intestate  had  prom- 
ised to  pay  the  debt  or  part  of  it  to  Micajah 
Davis ;  and  thereupon,  the  plaintiff  prayed 
the  court  to  instruct  the  jury,  that  if 
they  should  find,  that  the  defendant's  in- 
testate, before  the  transfer  of  the  note  to 
Micajah  Davis,  promised  to  pay  the  debt 
or  part  thereof  to  him,  and  that  Mica- 
jah Davis  was  induced  by  that  promise  to 
take  a  transfer  of  the  note  for  valuable 
consideration,  then  they  ought  to  find  a 
verdict  for  the  plaintiff,  for  so  much  as  was 
so  admitted  by  the  defendant's  intestate  to  be 
due,  or  by  him  promised  to  be  paid  to 
Micajah  Davis,  notwithstanding  it  should 
appear  that  the  debt  had  been  fully  paid  to 
Thomas  before  the  transfer:  but  the  court 
refused  to  give  such  instruction  to  the  jury  ; 
and  the  plaintiff  excepted. 

2.  The  defendant  moved  the  court  to 
instruct  the  jury,  that  if  they  should  find, 
that  the  debt  mentioned  in  the  note  had  been 
paid  by  his  intestate  to  Thomas,  before  his 
transfer  of  the  note  to  Micajah  Davis,  they 
ought,  upon  the  pleadings  in  the  cause,  to 
find  for  the  defendant,  notwithstanding 
they  should  find,  that  the  defendant's 
3  intestate,   after  *he  had  paid  the  debt 

to  Thomas,  promised  to  pay  Micajah 
Davis  the  amount  of  the  debt  or  part  of  it ; 
which  instruction  the  court  gave  to  the  jury  ; 
and  the  plaintiff  excepted. 

There  was  a  verdict  and  judgment  for  the 
defendant;  to    which    the    circuit  court   of 
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Bedford,  on  the  petition  of  the  plaintiff, 
awarded  a  supersedeas.  The  circuit  court 
held,  that  the  county  court  erred  in  the 
instruction  which  it  g-ave  to  the  jury,  men- 
tioned in  the  second  bill  of  exceptions,  and 
therefore  reversed  the  judgment,  and  re- 
manded the  cause  to  the  county  court  for 
a  new  trial.  And  then  the  defendant  ap- 
pealed to  this  court. 

Johnson,  for  the  plaintiff  in  error. 
L^eigh,   for  the  defendant. 

TUCKER,  P.  It  is  well  settled,  that  an 
obligor  is  precluded  from  setting  up  any 
equity  against  his  bond,  when  by  his  promise 
of  payment  a  third  person  has  been  induced 
to  take  an  assignment  or  transfer  of  it ;  yet  I 
am  not  aware  of  any  case,  in  which  a  plea  in 
bar  of  the  demand,  has  at  law  been  avoided 
by  a  replication  of  a  promise  to  pay.  The 
question  is  now  for  the  first  time  presented, 
whether  there  is  any  mode,  in  a  court  of  law, 
in  which  the  plaintiff  can  avail  himself  of 
the  promise  of  payment,  in  avoidance  of  an 
otherwise  good  defence  set  up  by  the  defend- 
ant ? 

These  defences  either  go  to  shew  the  bond 
to  have  been  void  in  its  inception,  as  for 
usury,  gambling  or  the  like, — or  to  prove  its 
discharge  by  payment,  release,  accord  and 
satisfaction,  or  former  recovery.  Now,  it  Is 
certainly  no  answer  to  any  of  them,  that, 
notwithstanding  these  substantial  defences, 
the  defendant  had  promised  to  pay  the  bond 
to  the  assignee  or  transferee.  Such  promise 
could  only  constitute  a  new  contract,  or 
operate  to  conclude  or  estop  the  defendant 
from  relying  upon  a  defence,  which  by  act 
in  pais,  namely,  by  that  promise,  he  must  be 
considered  as  having  waived.  If  the  as- 
signee elects  to  sue  upon  the  bond,  and  the 
defendant  pleads  usury  or  payment  before 
notice  of  the  assignment,  though  I  can- 
4  not  think  the  promise  could  be  *pleaded 

as  an  answer,  I  do  not  perceive  why  it 
should  not  be  replied  as  an  estoppel.  To 
create  an  estoppel  it  is  not  essential  that  the 
act  in  pais  should  be  by  deed.  Acceptance 
of  an  estate,  or  acceptance  of  rent,  are  estop- 
pels, though  there  be  no  deed ;  and  so,  I 
presume,  where  a  party  has  by  any  act  con- 
cluded himself  absolutely  from  setting  up 
any  defence,  his  adversary  may  rely  upon  it 
as  an  estoppel.  Now,  in  case  of  assignment, 
it  is  the  settled  law,  that  if,  before  the  as- 
signee takes  it,  he  applies  to  the  obligor,  in- 
forms him  of  his  design  to  buy,  and  receives 
assurances  that  there  is  no  objection  to  the 
bond,  and  that  it  will  be  duly  paid,  the  ob- 
ligor cannot  afterwards  set  up,  against  the 
assignee,  the  defence  of  payment  or  illegal 
consideration.  He  is  then  concluded  from 
making  this  defence,  and  the  matter  might, 
I  conceive,  be  well  replied  by  way  of  estoppel. 
Thus,  in  the  present  case,  if  the  defendant, 
instead  of  nil  debet,  had  pleaded  payment  be- 
fore notice  of  the  transfer,  can  there  be  a 
doubt,  that  the  plaintiff  might  have  replied 
the  promise  and  inducement  to  take  the  bond, 
as  an  estoppel,  and  have  concluded  with  a 
prayer  of  judgment  whether  the  defendant, 
against  his  own  promise,  should  be  permitted 
to  plead  or  allege  the  matter  set  forth  by 
him  for  his  defence  ?  I  think  not.  Upon  a 
demurrer,  I  have  no  doubt  judgment  should 
be  given  for  the  plaintiff. 


In  this  case,  however,  the  defendant  has 
pleaded  nil  debet.  That  being  the  general 
issue,  it  admitted  of  no  reply,  nor  could  the 
promise  have  been  replied  as  an  estoppel, 
since  the  plea  was  proper  to  enable  the  de- 
fendant to  defend  himself  by  proof  of  pay- 
ment to  the  transferree  himself  after  the 
transfer.  Is  the  plaintiff  then  to  be  deprived 
of  the  benefit  of  the  promise,  because  the 
defendant  has  pleaded  one  plea  instead  of 
another  ?  Surely  not.  Although  matter  of 
estoppel  is  not  taken  notice  of,  unless  relied 
on  in  pleading,  where  the  matter  to  be 
concluded  appears  on  the  record,  yet, 
where  that  matter  is  introduced  in  evidence 
upon  the  general  issue,  it  is  otherwise.  The 
party  cannot  be  called  on  to  rely  on  his  es- 
toppel, until  his  adversary  has  attempted  to 
use  the  improper  defence.    Whenever 

5  he  does  this,  it  may  be  arrested.    *Thus, 
in  the  present  case,  after  evidence  of 

the  promise  to  pay,  it  was  competent  to 
the  plaintiff,  upon  proof  of  a  payment  to  the 
promisee,  to  "move  the  court  to  instruct  the 
jury  to  disregard  the  latter  evidence,  if  they 
believe  the  former  to  be  true  ;  for  if  true,  the 
defendant  had  no  right  to  introduce  such 
evidence  in  support  of  his  plea.  This  is  not 
the  precise  form  of  the  instruction  moved  in 
this  case,  but  the  difference  is  not,  I  think, 
substantial. 

It  is  objected,  that  this  course  leads  to 
surprize  upon  the  defendant,  to  which  two 
answers  may  be  g-iven :  first,  it  is  his  own 
fault  to  have  pleaded  the  general  issue,  in- 
stead of  the  special  matter  of  defence  of 
payment  before  notice  of  assignment ;  had 
he  done  so,  he  would  have  forced  the  plain- 
tiff to  reply  the  estoppel.  Secondly,  sur- 
prizes in  trials  of  the  general  issue  are  very 
common,  and  are  always  easily  and  effect- 
ually remedied  by  a  new  trial. 

I  am  of  opinion,  that  the  judgment  of  the 
circuit  court  be  affirmed. 

The  other  judges  concurring,  judgment 
affirmed.  

6  ^Leslie's  Ex'or  v.  Briggs. 

January,  1834,  Riclimond. 

Fieri  Padas— Sale  of  Interest  In  Remainder  under— 
What  Title  Pasees*— Case  at  Bar.— Two  persons  be- 
Insr  entitled  to  a  remainder  in  slave  property 
expect'ant  on  a  life  estate  therein,  a  fl.  fa.  is  sued 
out  acrainstone  of  the  remaindermen,  and  levied 
on  some  of  the  slaves,  then  in  his  possession  by 
consentof  the  tenant  for  life,  and  the  slaves  so 
taken  in  execution  are  sold  by  the  sheriff ;  then 
this  remainderman  conveys  all  his  estate  to  a 
trustee  for  the  benefit  of  his  creditors  ;  and  after 
the  death  of  the  tenant  for  life,  in  a  suit  broucrht 
by  the  trustee  against  the  two  remaindermen  for 
partition,  the  slaves  so  sold  by  the  sheriff,  are 
allotted  to  the  trustee,  the  purchaser  at  the 
sheriff's  sale  not  being  a  party  to  that  suit :  Hbi«d, 
at  the  time  of  levying  the  execution  and  sale 
made  by  the  sheriff,  the  debtor  had  no  several 
property  in  any  particular  slaves,  and  so  the  sale 
by  him  made,  passed  no  title  to  the  purchaser  : 
nor  did  the  subsequent  division  in  the  suit  to 
which  the  purchaser  was  not  a  party,  enure  to 
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give  lilm  a  leral  title  in  the  slaves  he  had  pur- 
chased under  the  execution. 

Sme—liiterMt  In  Reiiuiliider  In  Personalty— Qtuere.— 
Whether  an  interest  in  remainder  in  personal 
chattels,  can  he  taken  in  execution  under  a  fl.  fa? 

Praadyleat  Altoiiations— Bailment  of  Slaves— Qnsre.— 
Whether  a  hailmentof  slaves  for  hire,  for  ten 
years,  without  deed  recorded,  is  fraudulent  as 
against  creditors  of  the  bailee,  upon  the  principles 
of  the  provision  of  the  statute  of  frauds  of  Vir- 
ginia, 1  Rev.  Code.  ch.  lOt,  S  8  ? 

In  an  action  of  detinue  for  a  female  slave 
named  Milley  and  four  others  her  children, 
brought  by  Leslie's  executor  against  Briggs, 
in  the  circuit  court  of  Spotsylvania,  there 
was  a  case  agreed  by  the  parties,  to  be  taken 
by  the  court  instead  of  a  special  verdict, 
stating  the  following  facts: 

Neil  ^iTCoul  the  elder  deceased,  by  his  last 
will  and  testament,  bequeathed  all  his  slaves 
to  his  wife  for  life,  remainder  to  his  two  sons 
John  and  Neil ;  and  among  the  slaves  so  be- 
queathed, was  the  female  slave  Milley,  and 
the  other  four  slaves  in  question  were  her 
children,  bom  after  the  testator's  death  and 
during  the  life  of  Mrs.  M'Coul,  the  legatee 
for  life. 

The  testator's  executors  assented  to  the 
legacy;  and  Mrs.  M'Coul  took  and  held 
all  the  slaves  so  bequeathed  to  her, 
7  *and  their  increase,  until  the  year  1807, 
when  Neil  M'Coul  the  younger  took 
possession  of  the  slaves  Milley  and  her  chil- 
dren, with  the  consent  of  Mrs.  M'Coul,  and 
tmder  a  contract  of  hiring  between  her  and 
him,  and  continued  to  hold  them,  with  her 
consent  and  under  the  same  contract, 
uninterruptedly,  tUl  the  year  1817. 

In  October  1817,  the  sheriff  of  Henrico 
levied  several  executions  [writs  of  fieri 
facias]  sued  out  by  various  creditors  against 
Neil  M'Coul  the  younger,  on  the  slaves 
Milley  and  her  children,  then  in  his  posses- 
sion, and  the  same  were  regularly  sold  by  the 
sheriff  to  satisfy  the  executions,  to  the  plain- 
tiffs' testator  John  Leslie,  for  2430  dollars 
cash,  and  the  slaves  were  thereupon  delivered 
by  the  sheriff  to  Leslie.  Neil  M'Coul  was 
present  at  this  sale  of  the  sheriff ;  and  no  ob- 
jection to  the  sale  was  made  by  him  or  any 
one  else. 

But,  in  the  year  1819.  Mrs.  M'Coul,  the  leg- 
atee for  life,  regained  possession  of  these 
slaves,  claiming  her  life  estate  therein,  and 
continued  to  hold  them  till  her  death,  which 
happened  in  October  1823. 

Meantime,  by  deed  dated  in  October  1822, 
and  duly  recorded,  Neil  M'Coul  the  younger 
conveyed  to  the  defendant  Briggs,  all  his 
estate,  real,  personal  or  mixed,  in  possession, 
reversion  or  remainder,  upon  trust  to  secure 
the  payment  of  debts  in  the  deed  mentioned ; 
and  after  making  that  deed,  he  took  the  oath 
of  an  insolvent  debtor,  and  was  discharged 
as  such,  surrendering,  in  a  schedule  of  his 
estate,  whatever  interest  might  remain  to 
him  after  satisfying  the  debts  provided  for 
in  the  deed  of  trust. 

Sometime  after  the  death  of  Mrs.  M'Coul, 
the  legatee  for  life,  a  suit  in  chancery  was 
brought  in  the  country  court  of  Spotsylvania, 
by  Briggs  and  others  claiming  the  rights  of 
Neil  M'Coul,  against  John  and  Neil  M'Coul, 
the  legatees  in  remainder,  in  which  the 
plaintiffs  prayed  a  division  of  the  slaves  be- 


queathed by  the  will  of  Neil  M'Coul  the  elder 
to  his  two  sons,  the  defendants  in  that  suit, 
and  that  the  defendant  Neil's  moiety  thereof 
should  be  assigned  to  them.  Leslie's  execu- 
tor was  not  a  party  to  that  suit.  The  court 
made  a  decree  according  to  the  prayer 
8  of  the  bill,  directing  *that  the  slaves 
should  be  divided  by  commissioners, 
and  that  Neil  M'Coul's  moiety  should  be  de- 
livered to  the  plaintiffs  in  that  suit  holding 
his  rights  in  the  subject.  A  division  of  the 
slaves  was  made  by  commissioners  in  pur- 
suance of  the  decree,  and  Neil's  moiety,  in- 
cluding the  slaves  Milley  and  her  children 
demanded  in  this  action,  were  delivered  to 
Briggs,  the  trustee  in  the  deed  of  October 
1822,  and  the  defendant  here. 

And  the  question  referred  to  the  court, 
was.  Whether,  upon  this  state  of  the  case, 
Leslie's  executor  was  entitled  to  recover  the 
slaves  Milley  and  her  children,  in  this  action 
against  Briggs.  The  circuit  court  held  that 
he  was  not,  and  gave  judgment  for  Briggs ; 
from  which  Leslie's  executor  appealed  to  this 
court. 

The  case  was  argued  here,  by  the  attorney 
general  and  Taylor  for  the  appellant,  and  by 
Harrison  for  the  appellee. 

I.  There  was  one  point  very  earnestly  de- 
bated at  the  bar,  but  not  decided  by  the 
court;  namely,  Whether  an  interest  in  re- 
mainder in  personal  chattels,  is  a  subject  that 
may  be  taken  in  execution  under  a  fieri  facias 
against  the  remainderman  ? 

The  counsel  for  the  appellant  argued,  that 
such  a  remainder  was  personal  property  of 
the  debtor,  which  he  might  dispose  of  by 
sale,  pledge  by  mortgage,  or  bequeath  by 
testament,  which  was  transmissible  to  his 
distributees  in  case  of  his  death  intestate, 
like  any  other  property,  and  of  which  the 
value  in  the  market  was  as  capable  of  being 
estimated,  as  that  of  personal  property  in 
possession ;  that,  therefore,  there  was  no 
good  reason  why  It  should  be  protected  from 
his  just  creditors:  that  the  property  might 
well  be  taken  under  execution  against  the 
remainderman,  and  sold  subject  to  the  rights 
of  the  tenant  for  life  or  other  particular 
estate;  and  that,  in  the  present  case,  the 
taking  of  the  slaves  under  the  execution 
against  the  remainderman,  did  no  injury  to 
the  tenant  for  life,  since  at  the  time  of 
seizure,  they  were  actually  In  the  possession 

of   the  remainderman. 
9  *The  counsel  for  the  appellee  insisted, 

that  an  estate  in  remainder  in  a  per- 
sonal chattel,  could  not  be  taken  under  a  writ 
of  fieri  facias,  because  such  an  interest  was, 
in  its  nature,  not  tangible,  not  capable  of 
manual  seizure  and  delivery,  and  could  have 
no  locality  ;  nor  could  the  property  itself  be 
taken  by  the  sheriff,  in  order  that  the  debtor's 
remainder  in  it  might  be  sold,  without  in- 
jury to  the  particular  tenant.  He  cited  2 
Bac.  Abr.  Execution,  C.  4,  P.  715  :  Bro.  Abr. 
Pledges,  28,  Id.  Execution,  107;  Deyer  67b  ; 
4  Com.  Dig.  Execution,  C.  4,  P.  229,  230,  and 
the  notes  there  in  Hammond's  edition.  Scott 
V.  Scholey,  8  East  467,   484. 

II.  The  appellant's  counsel  contended,  that 
supposing  the  interest  of  Neil  M'Coul  was 
only  an  interest  in  remainder,  and  not  sub- 
ject to  be  taken  in  execution,  yet  as  the 
sheriff  had  in  fact  taken  the  property,  and  as 
his  sale  of  it  was  made  in   M'Cotil's    pres- 
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ence,  to  satisfy  his  just  debts,  without  the 
least  objection  on  his  part,  the  transaction 
was  tantamount,  in  effect,  to  a  sale  by  the 
remainderman  himself,  and  neither  he  nor 
any  other  person  claiming*  under  him  by 
subsequent  conveyance,  could  be  heard  to 
impeach  it. 

To  this  it  was  answered,  that  the  sheriff's 
sale  was  made  in  virtue  of  his  official  author- 
ity only,  and  thoug'h  M'Coul  was  present,  he 
was,  for  aught  that  appeared,  merely  pas- 
sive. 

III.  The  appellant's  counsel  insisted  that, 
in  regard  to  his  creditors,  M'Coul  had  an 
estate  in  possession  in  the  slaves  in  ques- 
tion, at  the  time  of  the  seizure  and  sale 
thereof  by  the  sheriff ;  for  they  had  been 
bailed  to  him  by  the  tenant  for  life,  ten  years 
before,  and  he  had  held  continual  uninter- 
rupted possession  ;  and  upon  the  principle  of 
the  provision  of  the  statute  of  frauds,  1  Rev. 
Code,  ch.  101,  §  2,  p.  373,  such  a  bailment, 
so  long  continued,  unless  evidenced  by  deed 
duly  recorded,  was  fraudulent  ag'ainst  cred- 
itors of  the  bailee,  and  as  to  them  the  abso- 
lute property  was  in  the  bailee  who  had  the 
possession. 

The  appellee's  counsel  said,  the  provision 
of  the  statute  of  frauds  applied  only  to  the 
case  of  loans  of  chattels  ;  and  besides,   the 

tenant  for  life  had  resumed  posses- 
10        sion  of  the  ^slaves  in  question  in  1819, 

more  than  five  years  before  this  action 
was  broug-ht,  and  continued  to  hold  them  till 
her  death  in  October  1823. 

IV.  The  counsel  for  the  appellant  argued, 
that  the  effect  of  the  sheriff's  sale  was  to 
vest  in  Leslie  the  purchaser,  all  the  rights 
of  Neil  M'Coul  in  the  property  ;  and  that  so 
soon  as  the  property  of  these  particular 
slaves  was  assigned  to  him  in  the  division 
between  him  and  his  brother,  Leslie's  right 
to  the  slaves  in  question  became  certain  and 
complete  ;  so  that,  if  this  were  a  contest 
between  Leslie  and  M'Coul  himself,  Leslie 
must  prevail,  and  Briggs,  the  assignee  of 
M'Coul,  could  not  justly  claim  any  right 
that  his  assignor  could  not  have  asserted. 

The  appellee's  counsel  answered,  that,  at 
the  time  of  the  sheriff's  sale,  Neil  M'Coul 
had  no  right  to  any  particular  slaves  ;  he 
was  entitled  to  an  undivided  moiety  of  a  par- 
cel of  slaves  including  those  which  were 
sold  ;  the  sale  was  irregular ;  and  no  legal 
right  to  any  particular  slaves  of  the  undi- 
vided property,  could  pass  thereby,  or  even 
by  a  sale  of  M'Coul  himself,  if  he  had  made 
one.  Leslie's  executor  could  not  avail  him- 
self of  the  division  that  had  since  been  made, 
to  which  he  was  not  a  party. 

TUCKER,  P.  I  do  not  think  it  necessary 
in  this  case,  to  decide  the  question  so  much 
argued  at  the  bar,  as  to  the  levy  of  an  execu- 
tion on  a  remainder  in  personal  estate.  Ad- 
mitting the  levy  in  this  case  to  have  been 
valid,  and  the  sale  to  have  passed  to  Leslie 
the  interest  of  M'Coul,  it  did  not  pass  that 
interest  in  severalty  ;  but,  on  the  contrary, 
it  constituted  him  a  tenant  in  common  with 
the  other  legatee  in  remainder,  and  gave  him 
'  an  undivided  moiety  in  the  whole  of  the 
slaves,  instead  of  a  title  in  severalty  to  the 
particular  slaves  demanded  in  the  declara- 
tion. Unless  therefore  by  some  subsequent 
transaction  it  can  be  shewn,  that  partition 
was  made  between  the  parties,  so  that  each 


had  an  absolute  right  in  a  distinct  moiety  at 
the  time  the  action  was  brought,  it  seems 
sufficiently  clear,   that  the    present  action 
cannot  be  maintained. 

11  *Accordingly,  it  is  attempted  to  be 
shewn,  that  the  suit  in  chancery  men- 
tioned in  the  case  agreed,  has  changed  the 
social  rights  which  were  vested  in  Leslie  by 
his  purchase,  into  a  distinct  and  several 
title  to  the  identical  slaves  now  demanded, 
which  were  set  apart  and  allotted,  it  is  said, 
as  the  portion  of  Neil  M'Coul.  I  do  not  per- 
ceive how  this  can  be  sustained. 

If  the  suit  for  a  partition  had  been  insti- 
tuted by  Neil  M'Coul  against  his  co-legatee, 
and  a  decree  rendered  for  a  division  and  for 
the  delivery  of  the  slaves  in  question  to 
Neil,  there  might  be  some  color  for  the  pre- 
tension that  it  enured  to  the  benefit  of  Les- 
lie, who  had  become  the  purchaser  of  his 
interest,  and  that  the  allotment  and  delivery 
of  possession  under  it  to  Neil  M'Coul,  was, 
in  effect,  a  delivery  of  possession  in  severalty 
to  the  plaintiff's  testator.  But  that  is  not 
so.  The  suit  was  brought  by  Briggs,  the 
defendant  here,  against  the  two  devisees, 
seeking  possession  and  claiming  the  prop- 
erty in  question  in  right  of  Neil  M'Coul. 
Leslie  was  no  party  to  that  suit,  and  there- 
fore not  entitled,  as  it  seems  to  me,  to 
invoke  its  aid,  if  it  would  avail  him.  But  be 
this  as  it  may,  the  decree,  so  far  from  being 
susceptible  of  sustaining  the  plaintiff's  de- 
mand or  perfecting  his  title,  and  reducing 
his  social  rights  to  a  right  in  severalty,  is 
an  express  decree  of  the  property  to  Briggs. 
It  directs  the  property  of  Neil  M'Coul,  when 
allotted,  to  be  delivered  over  to  the  plaintiff 
[the  defendant  in  this  suit]  holding  the  right 
of  the  defendant  Neil ;  and  they  were  so 
delivered  accordingly  by  the  commissioners 
in  pursuance  of  the  decree.  It  is  impossible 
to  torture  this  decree,  into  a  decree  for  parti- 
tion between  John  M'Coul  and  Leslie  claim- 
ing under  Neil  M'Coul.  The  decree,  it  is 
obvious,  is  not  binding  upon  Leslie,  as  he  is 
no  party.  Neither  is  it  binding,  as  between 
Leslie  and  John  M'Coul,  upon  the  latter, 
since  it  must  bind  both  or  neither.  John 
M'Coul,  therefore,  still  has  an  undivided 
interest  in  the  slaves  in  the  declaration  men- 
tioned, if  Leslie's  title  to  Neil's  interest  is  a 
valid  one.  This  being  the  case,  it  is  clear 
that  Leslie  could  not  maintain  this  action 
for  the   recovery,  in  severalty,  of  the 

12  slaves  *in  the  declaration  mentioned  ; 
for  if  he  has  title,  it  is  to  an  undivided 

moiety  not  only  of  these  slaves  but  of  those 
which  were  allotted  by  the  commissioners  to 
John  M'Coul. 

I  am,  therefore,  of  opinion,  that  the  judg- 
ment is  right  and  should  be  affirmed. 

BROOKE,  J.,  concurred. 

CABELL,  J.  The  question  made  by  the 
counsel  for  the  appellant  as  to  the  statute  of 
frauds,  is  one  of  great  importance,  and  will 
require  grave  consideration,  whenever  it  may 
become  necessary  to  decide  it.  I  do  not, 
however,  think  that  there  is  any  such  neces- 
sity in  this  case.  For,  even  if  it  were  ad- 
mitted that  the  continued  possession  of  Neil 
M'Coul,  under  the  contract  of  hiring  stated 
in  the  case  agreed,  gave  him  the  absolute 
property  in  the  negroes,  so  far  as  his  cred- 
itors were  concerned,  and  that  that  absolute 
property  passed  to  Leslie  by  the  sale  of  the 
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sheriff,  yet  it  cannot  avail  Leslie's  executor 
in  this  action,  because  the  action  was  barred 
by  the  subsequent  adversary  possession,  for 
more  than  five  years,  by  those  claiming  un- 
der the  will  of  Neil  M'Coul  the  elder.  For 
the  rest,  I  have  only  to  say,  that  I  concur  in 
the  opinion  of  the  president. 
Judgment  affirmed. 


13      *Dabney'8  Adm'r  and  Others  v.  Smith's 
Legatees. 

January.  1884,  Richmond. 
(Absent  Bbookb  and  Green,  J.) 

Public  Administrators— Deputy  Sheriff— Continued 
Liability  of  Sheriff  after  Expiration  of  Office.*— Ad- 
ministration of  a  decedent*8  estate  cum  testa- 
mento  annexo  was  committed  to  a  sheriff  under 
the  statute  of  1798,  1  Old  Rev.  Code.  ch.  92,  $  61,  and 
the  administration  was  conducted  by  his  deputy, 
and.  for  the  most  part,  after  the  sheriff's  term  of 
office  expired:  Held,  the  administration  did  not 
devolve  on  sheriff's  successor,  but  he  was  bound 
to  complete  it,  and  he  and  his  official  sureties  are 
answerable  for  his  deputy's  administration  after 
as  well  as  before  the  expiration  of  his  office. 

3liertff-Adnalnlstrator— Decree  mgwXvat  Sureties  oft— 
Account  of  Administration  by  Sheriffs  Representa- 
tives Unnecessary.— In  a  suit  in  chancery  by  the 
lecatees  against  the  personal  representatives  of 
the  sheriff,  of  his  deputy,  and  of  his  official  sure- 
ties, decree  first  afirainst  the  representatives  of 
the  sheriff  and  of  the  deputy,  for  balance  due: 
and  fl.  fa.  on  the  decree  returned  nulla  bona 
testatoris:  Helj>,  no  necessity  to  direct  accounts 
of  administration  by  their  representatives,  to 
ascertain  whether  they  have  committed  a  dev- 
astavit, before  proceed incr  to  decree  against  the 
sheriff's  sureties. 


•Public  Administrators-Deputy  Sheriff— Continued 
Uablltty  of  Sheriff  after  Expiration  of  Offlce.-lt  seems 
well  settled  that,  where  the  administration  of  a  de- 
cedent's estate  is  committed  to  the  hands  of  a  sheriff, 
it  is  his  duty  to  complete  the  administration  not- 
withstanding the  expiration  of  his  official  term 
before  such  completion  ;  and,  further,  if  the  admin- 
istration Is  conducted  by  the  sheriff's  deputy,  the 
sheriff  and  his  official  sureties  are  responsible  for 
said  deputy's  administration  afi«r  as  well  as  before 
the  expiration  of  the  sheriff's  term  of  office.  Doug- 
lass V.  Stumps.  5  Leigh  805,  896  :  Tyree  v.  Wilson,  9 
Gratt  50,  62.  and  foot-nole ;  Mosby  v.  Mosby,  9  Qratt. 
001  :  Tyler  v.  Nelson,  14  Oratt  215,  281,  and  foot-note  ; 
Tunstall  v.  Withers.  86  Va.  895,  11  S.  E.  Rep.  565; 
Hudson  V.  Burwell,  1  Va.  Dec.  866 ;  Wooddell  v. 
Bruffy,  26  W.  Va.  468,  all  citing  the  principal  case 
as  authority  on  this  subject  See  also,  monographic 
note  on  **£xecutors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  6  Gratt.  6. 

Khancery  Practice— Decree  against  3uretles— When 
Made.— Where  a  creditor,  instead  of  proceeding  at 
law  against  the  sureties  of  his  debtor,  institutes  his 
suit  in  equity,  against  them  and  their  principal,  he 
Is  bound  to  submit  to  the  rule  of  equity,  which  will 
first  decree  against  the  principal,  and  subject  the 
sureties  only  in  the  event  of  that  decree  being 
unavailable,  provided  that  this  can  be  done  without 
any  material  delay  or  injury  to  the  creditor.  But 
no  measure  subjecting  the  creditor  to  material 
injury  or  delay  should  be  required  as  preliminary 
to  a  decree  against  the  sureties.  This  doctrine, 
recognized  in  the  principal  case,  and  exemplified 
in  the  second  headnote  above,  has  been  approved 
by  several  subsequent  cases.  See  Moore  v.  George, 
10  Leigh  248,  248 ;  Aylett  v.  King,  11  Leigh  498.  494. 


Same— Same— Necessary  Parties.— Nor  necessary  to 
make  the  heirs  of  the  sheriff  and  the  deputy  par- 
ties, to  inquire  whether  any  real  estate  descended 
to  them,  before  proceeding  to  decree  against 
sureties. 

Same— Same  —  Insolvency  of  Surety  —  Effect.— Nor 
necessary,  two  of  the  sureties  being  proved  to 
have  died  insolvent,  to  order  accounts  of  adminis- 
tration of  their  estates,  before  decreeing  against 
the  solvent  sureties. 

Chancery  Practice— Decree  on  Notice  and  Motion  under 
Reservation  In  Former  Decree.— Decree  being  first 
against  the  representatives  of  the  sheriff  and  his 
deputy,  with  liberty  to  apply  to  court  for  decree 
against  representatives  of  the  sureties,  the  execu- 
tor of  one  of  the  sureties  dies,  and  then  without 
reviving  the  suit  against  his  administrator  de 
bonis  non,  notice  Is  given  to  him  of  a  motion  for  a 
decree  against  him  ;  and  upon  such  notice,  the 
decree  Is  made  against  him:  Held,  the  proceed- 
ing is  regular. 

Benjamin  Smith,  late  of  Dinwiddie,  died 
testate  in  1802,  but  the  executors  named  in 
his  will  having  failed  to  qualify  as  such, 
and  no  person  having  applied  for  adminis- 
tration, the  county  court  of  Dinwiddie  in 
1803  (under  the  statute  of  1792,  1  Old  Rev. 
Code,  ch.  92,  3  61),  committed  the  adminis- 
tration of  the  testator's  estate  with  his  will 
annexed  to  Buller  Claiborne  sheriff  of 
14  the  county  for  the  time  ^being. 
Buller  Claiborne  had  executed  the 
usual  official  bond,  with  the  condition  re- 
quired by  the  statute  1  Rev.  Code,  ch.  78,  { 
12,  p.  278,  and  in  this  bond,  George  Pe- 
gram,  Robert  Williams,  Nathaniel  Dabney 
and  Isham  Dabney,  were  bound  as  sureties. 
The  surety,  Isham  Dabney,  was  also  a 
deputy  of  Claiborne  the  sheriff;  and  he  in 
fact  administered  Smith's  estate;  but  al- 
most all  his  transactions  in  the  administra- 
tion, were  posteriour  to  the  termination  of 
Claiborne's  shrievalty. 

The  legatees  of  Smith  exhibited  their  bill 
in  the  superiour  court  of  chancery  of  Rich- 
mond, against  the  administrator  and  heirs 
of  Claiborne,  the  administrator  of  Pegram 
and  Williams,  Isham  and  Nathaniel  Dab- 
ney, setting  forth  the  facts  above  stated, 
and  praying  an  account  of  the  administra- 
tion of  Smith's  estate,  and  a  decree  against 
the  administrator  or  heirs  of  Claiborne,  and 
his   sureties   in  his    official    bond,  for  the 


495  ;  Lacy  v.  Stamper,  27  Gratt.  66.  58,  57;  Southall 
V.  Farish.  86  Va.  409.  7  S.  E.  Rep.  684.  all  citing  princi- 
pal case. 

In  Lacy  v.  Stamper,  27  Gratt  66,  it  is  said  :  "The 
case  of  Ayletfs  ex'or  v.  King  ^.,  11  Leigh  486,  is 
not  in  conflict  with  the  case  of  Dabney'B  Adm*or  Ac.  v. 
Smith's  Legatees,  and  certainly  was  not  intended  so  to 
be.  In  Aylett's  Ex'or  v.  King  Ac,  Judob  Aixbn  dis- 
tinguishes that  case  from  Dabney's  Adm'or  <tc.  v. 
Smith's  Legatees,  the  correctness  of  which  he  does 
not  question :  and  Tucker,  P.,  reaffirms  much  of 
what  was  said  by  him  in  that  case,  and  says  that 
upon  a  review  of  the  case  he  thinks  It  was  properly 
decided  ;  and  he  then  proceeds  to  distinguish  the 
two  cases,  and  concurs  in  the  decision  which  was 
made  In  Aylett's  ex'or  v.  King  &c.  Roberts  v. 
Colvin.  3  Gratt.  358,  was  certainly  not  intended,  and 
cannot  have  the  effect  of  overruling  Dahney's  Adm'or 
Ac.  V.  Smith's  Legatees.  It  takes  no  notice  of  that 
case,  Is  very  brief,  and  was  intended  no  doubt  to 
rest  on  its  own  peculiar  circumstances.** 
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balance   that    should    be    found  due  to  the 
plaintiffs. 

Pending*  the  suit,  most  of  the  original 
parties  defendants  died,  and  the  first 
representatives  of  them,  respectively,  also 
died,  and  the  suit  was,  from  time  to  time, 
regularly  revived,  except  as  to  the  repre- 
sentative of  the  defendant  Williams ;  after 
the  death  of  whom,  it  was  regularly  revived 
against  his  executor,  but  he  also  died 
before  the  final  decree,  and  there  was  no  re- 
vival, by  the  usual  process,  ag-ainst  Wil- 
liams's administrator  de  bonis  non. 

An  account  was  ordered  of  the  adminis- 
tration of  Smith's  estate  by  Isham  Dab- 
ney,  the  deputy  of  Claiborne  the  sheriff: 
and  the  commissioner's  report  shewed  a 
balance  due  from  Dabney  to  Smith's  lega- 
tees of  1430  dollars,  principal  and  interest 
computed  to   the  1st  January  1830. 

It  appeared,  very  clearly,  that  no  assets 
had  come  to  the  hands  of  the  personal  rep- 
resentative of  either  Claiborne,  the  sheriff, 
or  Isham  Dabney,  the  deputy,  who  actually 
administered  Smith's  estate  and  one  of 
Claiborne's  sureties,  orPegram,  another  of 
his  sureties ;  and  no  accounts  of  the  ad- 
ministration of  those  estates  were  required : 
the  estates  of  the  sureties  Williams 
15  and  Nathaniel  Dabney  *only  were  sol- 
vent. It  appeared,  however,  that 
Claiborne,  the  sheriff,  had  a  claim  to  a 
bounty  in  land  for  military  services,  for 
which  his  heirs  obtained  a  land  warrant 
after  his  death ;  but  this  land  was  in  the 
state  of  Ohio.  No  inquiry  was  made  as  to 
real  estate  left  by  Pegram  and  Isham  Dab- 
ney, nor  were  their  heirs  ever  made  par- 
ties. 

The  chancellor  first  made  a  decree 
against  the  administrators  of  Claiborne 
and  of  Isham  Dabney,  that  they  should 
pay,  out  of  the  estates  of  their  intestates, 
respectively,  the  balance  of  1430  dollars 
found  due  Smith's  estate,  to  the  plaintiffs 
his  legatees;  reserving  liberty  to  them  to 
resort  to  the  court  for  a  decree  against  the 
other  defendants,  if  this  decree  should 
prove  unproductive. 

At  the  time  this  decree  was  made,  the 
executor  of  the  surety  Williams,  against 
whom  the  suit  had  been  regularly  revived, 
was  living  and  before  the  court;  but,  it 
seemed  he  died  soon  afterwards,  though 
his  death  was  not  suggested  on  the  record ; 
and  administration  de  bonis  non  with  the 
will  annexed  of  Williams  was  committed 
to  another  person. 

A  fieri  facias  having  been  sued  out  on 
the  decree  against  the  representatives  of 
Claiborne  and  of  Isham  Dabney,  and  re- 
turned **no  effects  of  either  decedent,"  the 
plaintiffs  gave  a  notice  to  the  administrator 
of  Pegram,  the  administrator  of  Nathaniel 
Dabney,  and  the  administrator  de  bonis 
non  with  the  will  annexed  of  Williams 
(though  there  had  been  no  process  to  revive 
the  suit  against  him),  of  a  motion  to  be 
made  in  the  circuit  superior  court  of  law 
and  chancery  of  Henrico  (to  which  the 
cause  had  been  transferred),  for  a  decree 
against  them  for  the  amount  due.  And 
thereupon,  the  circuit  court  decreed,  that 
the  administrator  of  Nathaniel  Dabney  and 
the  administrator  de  bonis  non  of  Williams, 
should  pay  the  balance   of  1430  dollars  &c. 


de  bonis  testatoris,  respectively,  without 
making  any  decree  against  Pegram 's  ad- 
ministrator. 

From  this  decree,  the  representatives   of 
Nathaniel  Dabney  and   of  Williams  applied 
by  petition  to    this  court,    for    an   appeal, 
which  was  allowed. 

16  *The  attorney  general  for  the  appel- 
lants,   objected    to    the    proceedings 

and  decree,  1.  That,  as  it  appeared  that 
the  administration  of  Smith's  estate  had 
been  conducted  wholly  by  Isham  Dabney, 
the  deputy  sheriff,  his  estate,  real  and  per- 
sonal, and  his  sureties  in  his  bond  to 
Claiborne  the  sheriff  for  the  faithful  dis- 
charge of  his  office  of  deputy,  ought  in 
equity  to  have  been  charged  with  the  debt 
in  the  first  instance ;  yet  no  account  was 
required  of  the  administration  of  Isham 
Dabney's  personal  estate,  and  neither  his 
sureties  nor  his  heirs  were    made    parties. 

2.  That  the  estate  of  Claiborne  the  sheriff, 
real  as  well  as  personal,  should  have  been 
charged  with  the  whole  debt  in  exoneration 
of  his  sureties ;  yet  no  account  of  his  per- 
sonal assets  was  required ;  and  though  his 
heirs  were  parties,  and  it  appeared  that  he 
left  real  estate,  no  step  was  taken  to  ascer- 
tain its  value,  and  to  subject  it  to  the  debt. 

3.  That  if  a  decree  was  proper  against  the 
sureties,  under  the  circumstances  of  the 
case,  the  decree  should  have  been  against 
the  representatives  of  all,  not,  as  it  was, 
against  those  of  Williams  and  Nathaniel 
Dabney  only,  without  any  regular  inquiry 
as  to  the  assets,  real  or  personal,  of  the 
other  two,  Isham  Dabney  and  Pegram, 
whose  representatives,  real  and  personal, 
were  bound  to  contribute.  Accounts  of  the 
administrations  of  the  estates  of  Pegram 
and  Isham  Dabney,  were  necessary;  since 
they  might  have  shewn  waste  committed  by 
their  representative^,  which  would  have 
made  them  personally  liable.  4.  That  the 
decree  against  the  administrator  de  bonis- 
non  of  Williams,  was  irregular,  because  the 
suit  had  never  been  revived  against  him, 
nor  had  the  death  of  Williams's  executor 
been  suggested  on  the  record :  the  notice  tc 
the  administrator  de  bonis  non,  on  which 
the  decree  against  him  was  made,  was  not 
process :  he  was,  in  fact,  not  a  party  ta 
the  proceedings.  And  5.  That  the  official 
bond  of  a  sheriff,  as  the  law  stood  at  the 
time  this  bond  was  executed  (it  had  since 
been  amended, )  did  not  bind  the  sheriff  as 
sheriff,  or  his  sureties,  for  his  transactions- 
as  committee  of  a  decedent's  estate,  much 
less    for   the  transactions  of    his  deputy  in 

the  administration.     The  Auditor  v. 

17  Dryden,  3  Leigh  703.  *And,  at  any 
rate,  the  sheriff  and  his  official  sure- 
ties were  not  responsible  for  the  transac- 
tions of  his  deputy  in  the  administration, 
after  the  expiration  of  his  term  of  office ; 
and  here,  the  administration  of  Dabney, 
the  deputy,  was  transacted,  for  the  most 
part,  after  the  termination  of  his  princi- 
pal's shrievalty. 

Spooner,  for  the  appellees,  answered, 
that  as  it  clearly  appeared,  that  the  personal 
estate  of  Claiborne  the  sheriff,  of  Isham 
Dabney,  his  deputy  as  well  as  one  of  his. 
sureties,  and  of  the  surety  Pegram,  were 
utterly  insolvent,  it  would  have  been  an 
idle  waste  of  time,  and  a  useless  aggrava- 
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tion  of  costs  for  which  the  solvent  sureties 
would  have  been  responsible  at  last,  to  have 
required  accounts  of  administration  of 
their  estates;  and  this  consideration  obvi- 
ated the  objection  to  the  final  decree,  that 
it  was  against  two  of  the  sureties  onlj ; 
since  they  were  the  only  parties  chargeable, 
whose  estates  were  solvent.  He  said,  that 
it  did  not  clearly  appear,  that  the  heirs  of 
Claiborne  inherited  any  land  from  him, 
which  could  be  charged  with  his  debts: 
they  obtained  a  warrant  for  land  bounty 
for  his  military  services,  after  his  death ; 
bat  the  land  to  which  the  warrant  entitled 
them,  lay  in  the  state  of  Ohio,  and  the  ap- 
pellees were  not  bound  to  go  there  after  it. 
Nor  could  they  be  required  to  pursue  the 
sureties  of  the  deputy  sheriff.  The  appel- 
lees were  entitled  to  recover  their  whole 
demand  against  each  and  every  one  of  the 
sheriff's  sureties,  and  out  of  the  personal 
estate  of  each  and  every  one :  they  were 
not  bound  to  pursue  the  real  estate  of  either 
of  them  in  the  hands  of  his  heirs,  in  order 
to  exonerate  the  estates  of  the  solvent 
sureties,  whose  representatives  might  have 
recourse,  if  they  thought  proper,  to  the 
heirs  of  their  co-sureties  for  contribution, 
or  to  the  sureties  of  Dabney,  the  deputy, 
for  indemnification.  He  cited  Sheppard's 
ex'or  V.  Starke  and  wife,  3  Munf.  29,  to 
shew,  that  the  proceeding  against  Wil- 
liams's administrator  de  bonis  non,  by 
notice  and  motion,  was  regular  and 
proper.  And  as  to  tjfie  last  objection,  he 
said,  that  the  administration  of  the  dece- 
dent's estate  was  committed  to  Claiborne 
as  sheriff ;  the  duty  of  administering  the 
estate  was  imposed  on  him  by 
18  *law  in  his  official  character;  and  it 
was  provided  in  the  condition  of  his 
official  bond,  in  the  most  general  terms, 
that  he  should,  in  all  things,  faithfully  ex- 
ecute his  office  of  sheriff,  during  his  con- 
tinuance therein.  And  he  maintained, 
that  the  administration  of  Smith's  estate 
having  been  committed  to  the  sheriff,  he 
could  not,  at  the  expiration  of  his  office, 
have  devolved  the  duty  of  the  administra- 
tion to  his  successor:  it  belonged  to  his 
official  authority  and  duty  to  complete  the 
administration,  settle  the  accounts,  and  dis- 
tribute the  surplus. 

TUCKER,  P.  Various  objections  have 
been  made  to  the  decree  in  this  case,  none 
of  which  appear  to  me  to  be  substantial. 

It  has  been  decided  by  this  court,  that  a 
party  injured  may,  under  particular  cir- 
cumstances, pursue  his  remedy  in  equity 
against  the  executor  and  his  sureties,  with- 
out a  previous  suit  to  establish  a  devas- 
tavit. It  is  not  pretended,  that  the  remedy 
has  not  been  properly  resorted  to  in  this 
case ;  but  it  is  contended,  that  as  the  plain- 
tiff comes  into  equity,  instead  of  suing 
upon  the  bond  at  law,  he  is  bound  to  sub- 
mit to  the  rule  of  equity,  which  will  first 
decree  against  the  principal,  and  subject 
the  sureties  only  in  the  event  of  that  de- 
cree being  unavailing.  Such,  I  take  it,  is 
without  question  the  practice  of  the  court 
where  such  a  measure  can  be  adopted, 
**  without  any  material  delay  or  injury  to 
the  creditor;"  2  Rand.  400.  And  if  Duller 
Claiborne  and  Isham  Dabney  had  been 
alive  at  the  date  of    the  decree,  it  ought  to 


have  been  entered  against  them,  in  the 
first  instance.  However,  they  being 
dead,  it  was  entered  very  properly  against 
their  estate  in  the  hands  of  their  personal 
representatives ;  and  on  this  decree  a  fieri 
facias  has  been  returned  nulla  bona  testa- 
toris.  But,  it  is  contended,  that  the  plain- 
tiffs, should  then  have  proceeded  to  have 
the  accounts  of  the  administrators  of  Ctai- 
borne  and  Dabney  settled,  in  order  to  a 
decree  against  them  personally,  if  a  devas- 
tavit should  be  established.  I  think  not. 
This  would  indeed  be  to  impose  too  onerous 
terms  on  the  creditor.     He  ought  not 

19  to  be  delayed  *in  his  recovery,  until 
he  has  pursued  the  personal  represen- 
tatives of  the  principal  to  the  utmost  limit 
of  litigation.  The  surety  must  be  content 
with  his  right  of  subrogation,  and  take 
upon  himself  that  pursuit,  as  the  conse- 
quence of  his  having  become  sponsor  for 
the  principal. 

For  a  like  reason,  I  do  not  think  there 
was  any  obligation  in  the  creditor  to  pur- 
sue the  heirs  of  Buller  Claiborne.  Indeed, 
in  this  case,  it  might  well  admit  of  ques- 
tion, whether  if  the  Ohio  land  be  not  sold, 
the  courts  in  Virginia  could  charge  it;  or, 
if  it  be  sold,  whether  by  the  law  of  Ohio, 
the  heir  is  chargeable  by  reason  of  the 
descent  of  the  land.  These  are  interesting 
questions,  but  not  necessary  to  be  settled 
in  this  case,  unless  the  sureties  asserting 
their  right  of  subrogation,  should  directly 
present  it. 

As  to  the  objection  that  this  decree  is 
rendered  against  two  only  of  four  sureties, 
the  answers  are  plain :  that  as  to  Isham 
Dabney,  this  decree  was  not  rendered 
against  him,  because  the  former  decree 
had  been  already  so  rendered,  and  found 
unavailing:  and  .  that  as  to  Pegram, 
enough  appears  in  the  record,  to  shew  that 
he  was  hopelessly  insolvent,  and  no  at- 
tempt was  made  by  the  appellants,  at  the 
last  hearing,  to  prove  the  contrary.  As  to 
the  proceeding  by  notice,  this  is  expressly 
sustained  by  Jones  v.  Hobson,  2  Rand. 
487,  on  the  authority  of  the  case  of  Shep- 
pard  V.  Starke,  3  Munf.  29. 

It  remains  put  to  add,  that  I  think  the 
sheriff's  sureties  are  responsible  under  his 
official  bond,  for  his  devastavit  of  the 
estate  committed  to  him,  and  that  Dryden's 
case  is  not  to  be  considered  as  an  authority 
to  the  contrary.  The  reasoning  of  the 
court  in  that  case,  it  is  believed,  will  not 
be  found  applicable  to  this.  It  wab  con- 
tended, indeed,  that  the  sureties  are  not 
liable  for  any  waste  committed  after  the 
expiration  of  the  term,  for  which  Claiborne 
was  commissioned.  I  cannot  think  so. 
The  estate  was  committed  to  him  within 
that  term.  The  statute  made  no  provision 
for  transferring  the  administration  to  a  suc- 
ceeding sheriff',  and  the  sheriff  to  whom  the 
estate  is  once  committed,  must  therefore 
proceed  with  the  administration,  until 

20  it  is    complete.     If    the    trust  is  "re- 
posed within  the  period  within  which 

the  sureties  are  bound,  they  are  responsi- 
ble, whenever  there  is  a  breach  of  that  con- 
tinuing trust,  whether  before  or  after  the 
expiration  of  that  term ;  in  like  manner 
as  sureties  are  responsible  for  non-pay- 
ment of  money  made  by  sale  under  execu- 
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tion,  though  made  after  the  expiration  of 
the  sheriff's  term,  the  levy  having-  been 
made  before  its  expiration. 

CABEIyL  and  CARR,  J.,  concurred. 

Decree  affirmed. 


Rowlett  and  Wife  v.  Rowlett's  Ex'ors. 

Jannary«  1834,  Richmond. 
(Absent  Tucker,  P..  and  Gbbbn,  J.) 
Wills— Construction— Bequest  for  Partlcaiar  Purpose- 
Right  to  Surplus  from.*— Testator  bequeaths  slaves 
to  bis  sister  for  life,  remainder  to  her  seven  chil- 
dren ;  then  bequeaths  bank  stock  to  his  sister  for 
life,  without  further  disposition;  and  then  directs 
all  moneys  he  may  have  at  his  death,  to  be  put 
out  at  interest,  and  the  Interest  applied  to  educa- 
tion of  his  sister's  three  younger  children.  A-  P. 
and  M.  and  the  principal,  at  his  sister*s  death,  to 
be  equally  divided  amoncr  all  her  seven  children: 
and  he  bequeaths  the  residuum  of  his  estate  to  his 
niece  M.— It  turns  out,  that  there  is  a  surplus  of 
interest  of  the  money  unexpended  in  education  of 
the  three  younsrer  children  :  Hbld, 
I.  Same— Same -Same— Saiae.— This  surplus  of  in- 
terest Is  not  bequeathed  to  tesUtor's  sister,  by 
implication,  nor  to  the  residuary  legatee,  but 
belongs  to  the  three  younger  children  for  whose 
education  it  was  destined,  but  not  so  applied. 
a.  Same— Same— Vesting   of  Legacies.!— That  each 
of. the  seven  children  took  a  vested  interest  in 
his  share  of  the  principal  of  the  money,  so  that 
in  case  of  his  death  before  his  mother,  his  share 
devolved  to  his  personal  representative. 

William  Rowlett  late  of  Chesterfield, 
died  in  1811,  and  by  his  last  will  and  testa- 
ment, devised  and   bequeathed  the  use  of  a 

parcel  of  land  in  Chesterfield,  and  of 
21        all   his  slaves  ^(except  four),  all  his 

stock  of  horses  (except  two),  sheep, 
cattle  and  hogs,  and  a'  l  his  household  and 
kitchen  furniture  to  his  sister  Mary  Row- 
lett for  life.     And,  after  devising   the  re- 


*Wllls— Bequest  for  Particular  Purpose— Appropria- 
tion for  That  Purpose  Impossible— Effect.— Where  a 

legacy  is  given  to  a  person  to  answer  a  particular 
purpose,  to  which  it  becomes  impossible  to  appro- 
priate it,  but  from  no  fault  on  the  part  of  the  leg. 
atee,  he  will  be  entitled  to  the  legacy  ;  for  the 
expression  of  a  particular  purpose  for  which  the 
gift  is  made  will  not  operate  as  a  condition  or  limita- 
tion of  the  bequest.  This  rule  rests  on  the  plain  and 
obvious  principle  that  the  fund  being  appropriated 
to  the  benefit  of  the  legatee,  the  mode  In  which  It 
shall  be  applied  or  enjoyed  Is  but  a  secondary  ob- 
ject, and  does  not  enter  Into  the  substance,  or 
constitute  a  qualification  or  condition,  of  the  gift 
For  this  proposition,  the  principal  case  Is  cited  with 
approval  In  Dunlop  v.  Harrison,  UGratt  287;  Young 
V.  Vass,  1  Pat  &  H.  175,  177. 

t5ame— Vesting  of  Legacy.— When  the  postpone- 
ment of  distribution  of  a  legacy  Is  made  only  to 
give  precedence  to  another  Interest  the  legacy 
win  be  held  vested,  notwithstanding  the  gift  Is  In 
the  form  of  a  direction  to  divide  among  the  objects 
at  the  prescribed  period.  Brent  v.  Washington,  18 
Gratt  528,  citing  the  principal  case. 

In  3L  foot-note  to  Harrisons  v.  Harrison,  2  Gratt  1, 
the  facts  and  decisions  In  Taliaferro  v.  Day,  82  Va. 
01.  are  given,  and  the  principal  case  is  cited  in  one 
of  those  on  which  the  court  based  its  opinion. 

For  rules  governing  the  construction  of  wills  as 
to  when  estates  vest,  see  further  cases  and  notes 
cited  In  foot-note  to  Hansford  v.  Elliott  0  Leigh  79. 


mainder  of  the  land  expectant  on  her  life 
estate,  and  making  several  devises  of  other 
lands,  and  specific  legacies  of  the  four  slaves 
and  two  horses  excepted  out  of  the  be- 
quest to  his  sister,  and  a  legacy  to  his 
nephew  Thomas  Rowlett  of  the  remainder 
of  a  female  slave-  bequeathed  to  his  sister 
for  life,  with  all  the  increase  of  that  slave, 
he  bequeathed  as  follows:  ''At  the  death 
of  my  sister  Mary  Rowlett,  I  will  and 
bequeath  to  my  nephews  and  nieces, 
namely,  Thompson,  William,  Peter,  John, 
Archer,  Polly  and  Martha  Rowlett,  all  my 
slaves  not  before  specifically  devised,  to 
be  equally  divided  between  them,  and  their 
heirs  forever.  My  bank  stock  in  the  Pe- 
tersburg branch  bank  of  Virginia,  I  desire 
may  remain  untouched  during  the  contin- 
uance of  the  bank  charter,  the  dividends 
of  which  only  I  give  to  my  sister  Mary 
Rowlett  during  her  life.  All  the  moneys  I 
may  be  possessed  of  at  my  demise,  I 
desire  may  be  put  out  at  interest;  the 
amount  of  said  interest  to  be  applied  to 
the  education  of  Archer,  Polly  and  Martha 
Rowlett;  and  the  said  principal  equally 
divided  (at  the  death  of  sister  Mary  Row- 
lett) between  my  aforesaid  nephews  and 
nieces,  Thompson,  William,  Peter,  John, 
Archer,  Polly  and  Martha  Roijfrlett,  and 
their  descendants."  The  testator  then  be- 
queathed to  two  of  his  friends,  the  amount 
of  the  debts  they  owed  him,  -and  concluded 
with  the  following  residuary  clause: 
**The  balance  of  my  estate  if  any  there 
be,  whether  real  or  personal,  not  hereto- 
fore given,  I  give  to  my  niece  Martha 
Rowlett."  And  he  appointed  William 
Rowlett  of  Mecklenburg  and  John  Hare  his 
executors,  and  trustees  of  the  property 
given  to  his  sister  Mary  Rowlett  for  life. 

Both  the  executors  qualified  as  such. 
The  executor  William  Rowlett  was  the  hus- 
band of  the  testator's  sister  Mary,  and  his 
seven  nephews  and  nieces,  legatees  in  his 
will,  were  their  children.  Archer,  Polly 
and  Martha,  were  the  three  youngest ;  one 
fourteen,  one  eleven,  and  the  other 
22  *seven  years  old,  at  the  testator's 
death.  The  testator's  sister  Mary 
lived  till  1824 ;  her  husband  survived  her. 
Of  the  testator's  nephews  and  nieces, 
Thompson,  Archer,  Polly,  Peter  and  John 
died  before  their  mother;  Thompson  left 
descendants ;  Polly  married,  and  left  her 
husband  and  one  child  her  surviving; 
Archer  married,  and  left  his  widow  him 
surviving,  but  no  descendant;  Peter  and 
John  left  no  descendants:  the  legatees 
William  and  Martha  Rowlett  survived  their 
mother.  Martha  married  another  William 
Rowlett. 

The  moneys  which  the  testator  possessed 
at  the  time  of  his  decease,  amounted  to 
2531  dollars.  A  part  of  the  annual  interest 
(which  at  six  per  cent,  was  about  151  dol- 
lars) was  applied  to  the  education  of  the 
legatees.  Archer,  Polly  and  Martha ;  but  at 
the  time  of  the  death  of  the  testator's  sister 
Mary,  there  was  a  balance  of  interest  in 
the  hands  of  the  executor  Hare,  of  771  dol- 
lars, which  had  not  been  expended  in  the 
education  of  those  legatees. 

In  a  suit  brought  in  the  superior  court  of 
chancery  of  Richmond,  (afterwards  trans- 
ferred to  the  circuit  superiour  court  of  .Hen - 
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rico, )  by  William  Rowlett  and  Martha  his 
wife  against  the  testator's  executors,  the 
representatives  of  the  co-legatees  of  the 
female  plaintiff  who  were  dead,  and  her 
surviving  co-legatee,  two  questions  were 
presented  for  adjudication : 

1.  To  whom  did  the  unexpended  surplus 
of  the  interest  of  the  fund  of  2531  dollars, 
in  the  hands  of  the  executor  Hare,  belong? 
to  the  female  plaintiff  as  the  residuary  leg- 
atee? to  William  Rowlett  the  husband  of  the 
testator's  sister  Mary?  or,  in  equal  por- 
tions, to  the  female  plaintiff  and  the  repre- 
sentatives of  her  co-legatees,  Archer,  and 
Polly  Rowlett? 

2.  To  whom  did  the  shares  of  the  princi- 
pal sum  of  2531  dollars,  intended  for  John, 
Peter  and  Archer,  who  died  before  their 
mother,  leaving  no  descendants,  belong? 
To  the  female  plaintiff  as  the  residuary 
legatee?  or  to  the  representatives  and 
distributees  of  John,  Peter  and  Archer, 
respectively?  in  other  words,  were  the  lega- 
tees of  those  shares  to  those  three  de- 
ceased  legatees,    vested    legacies,  or 

23        contingent    *upon     their     surviving 
their   mother,     or    leaving    descend- 
ants in  case  they  died  before  her? 

The  circuit  superiour  court  determined 
both  points  against  the  plaintiffs;  decid- 
iagf  hy  its  decree,  that  the  unexpended 
surplus  of  the  interest  of  the  fund,  over 
and  above  what  had  been  applied  to  the  ed- 
ucation of  Archer,  Polly  and  Martha,  be- 
longed to  William  Rowlett  the  husband  of 
the  testator's  sister  Mary,  being  bequeathed 
by  implication  to  her;  and  that  the  leg- 
acies to  Peter,  John  and  Archer,  of  equal 
shares  of  the  principal,  were  vested  lega- 
cies, which  devolved  to  their  respective 
representatives  and  distributees.  From 
this  decree,  the  plaintiffs  prayed  an  ap- 
peal, which  was  allowed  by  this  court. 

Spooner,  for  the  appellant,    maintained, 
1.  That  the  unexpended  surplus  of  the  fund 
of   2531  dollars,    which   the   testator    dedi- 
cated   to    the    purpose    of    educating   his 
nephew    and    nieces,    Archer,    Polly    and 
Martha,  was  not  bequeathed   by   implica- 
tion to  his  sister  Mary ;  for  he  had  already 
made  ample  provision  for  her,  without  indi- 
cating a   design   to  give   her  any  interest 
whatever  in  this  fund,  principal   or   inter- 
est ;  and  the  postponement  of  the  division 
of   the  principal  among  her  seven  children 
till   her   death,  was  to  be  accounted  for  by 
the  circumstance,    that   he   had  appoint^ 
that   period  for  the  division   of  the  slaves 
he  had    bequeathed  her  for  life.     He   could 
not  have  intended,  that  any  of  the  interest 
of    the  fund  should  enure  to  the  benefit  of 
his  sister ;  for  he  directed,  that  the  amount 
of  the  interest  should  be  applied  to   the  ed- 
ucation of  the  three  children.     Tet  he  must 
have  foreseen,  that  the  children  might  at- 
tain to  such  an  age  before   their   mother's 
death,  that  the  interest   of  the  fund  could 
no  longer  be  applicable  to  their  education. 
The    legacy    of    the    interest,    then,    was 
limited  by    the  purpose  to    which    it    was 
destined.     Indeed,  he  did  not  bequeath  this 
interest  to  the  three  children ;  he  only  di- 
rected the  application  of  it,  or  of  so  much 
as   should  be  sufficient  for  the  purpose,  to 
their   education;    that     is,     doubtless     to 
their    education     during    their     minority. 
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Therefore,  he  argued,  the  interest 
24  *over  and  above  what  was  sufficient 
for  the  purpose,  and  that  which  ac- 
crued after  the  purpose  was  accomplish^, 
not  being  otherwise  disposed  of,  sunk  into 
the  residuum,  and  belonged  to  Martha  Row- 
lett the  residuary  legatee.  2.  He  con- 
tended, that  the  request  of  the  principal  of 
the  fund,  to  the  seven  nephews  and  nieces, 
to  be  divided  between  them  at  the  death  of 
their  mother,  did  not  give  a  vested  legacy 
to  each,  but  a  contingent  legacy  to  each, 
dependent  on  the  event  of  his  surviving 
his  mother,  or  if  he  died  before  her,  leav- 
ing descendants;  that,  therefore,  the  leg- 
acies to  Peter,  John  and  Archer,  who  died 
before  their  mother  without  leaving  de- 
scendants, were  disappointed  by  the  event; 
and  that  their  shares  of  this  fund  also, 
sunk  into  the  residuum,  and  passed  to  the 
residuary  legatee. 

Taylor,  for  the  appellees,  submitted,  that 
it  was   quite  clear,  that  the  bequest  of  the 
principal  gave  a  vested   legacy  to  each  of 
the  seven  legatees,  to   which  they  or  their 
representatives  were  entitled,  whether  they 
survived   their   mother,    or,    dying  before 
her,    left   descendants,    or   not.    Upon  the 
other  point,  he  contended,  that  the  surplus 
of  the  interest  over   and  above  what  might 
be   requisite  for  the  education  of  Archer* 
Polly   and     Martha,     and,    especially,    so 
much  of   the  interest  as  could    not  be   ap- 
plied to  their  education,   because  it  accrued 
after   it  was  no  longer  capable  of  applica- 
tion to  that  purpose,  belonged  to  the  testa- 
tor's sister  Mary;  that  the  effect  of  the  will 
was  a  bequest  by  implication  of  the  interest 
of  the  fund  to  her,  charged  with  the  educa- 
tion of  those  three  children.     Why  did  he 
postpone   the  division  of  the  principal  till 
her   death,    if  he   intended  that  no  benefit 
should   accrue  to  her  froih  the  fund  during 
her   life?    He  must   have    foreseen  (as  the 
appellant's   counsel    had   justly  remarked) 
that  the  interest  might  cease  to  be  wanting 
for  the  education  of  the  three  children,  be- 
fore their  mother's  death;    he    must  have 
foreseen,  too,  that  they  might  all  three  die 
within    a  short  time    after   him:  if  he  in- 
tended no  benefit  to  their  mother,  he  would 
have   directed  the  division  of  the  principal 
to  be  made,  so  soon  as  the  means  of  educat- 
ing the  three  children   should  cease  to  be 
wanted.     But    without   regard  to  the 
25        purpose    of  *the  education    being  ac- 
complished,   or    ceasing,    before   his 
sister's  death,  he  postponed  the  division  of 
the    principal   till   her  death.     This  was   a 
bequest,  by  implication,    to  the  mother  of 
the  children,  of  the  surplus  profits  accruing 
during  her  life.     Roe  v.  Summerset,  5  Burr. 
2606;    Goodright    v.  Hoskins,  9    East    306; 
Hammond  v.  Neame,  1  Swanst.  35 ;  Bird  v. 
Hunsdon,    2    Id.    342.     The    testator  gave 
the  mother  of  his   nephews  and  nieces,  the 
use   for  her  life,    of  all  the  other  property 
he  destined  as  a  future  provision  for  them ; 
of  his  slaves  and   all   his   visible    personal 
chattels,   and    the   dividends  of  his   bank 
stock :  and  he  made  this  provision  for  her, 
not  merely  for  her  own  benefit,  certainly, 
but  to  enable  her  to  provide  for  the  comfort 
of    her  children.     The   only  difference   in- 
tended  by  him    in  the  disposition   of  this 
pecuniary  fund,  was  to  provide  for  the  ed- 


19 


5  LEIGH 


Virginia  Reports,  Annotated. 


26-28 


ttcation  of  three  of  her  children  (the  three 
youngest)  out  of  the  profits  of  it;  and,  sub- 
ject to  that  charge,  he  meant  to  give  her 
the  profits  of  this  fund,  in  like  manner  as 
he  had  given  her  the  use  of  the  other  prop- 
erty for  her  life. 

CARR,  J.  The  first  question  is,  to  whom 
the  surplus  of  the  interest  of  the  pecuniary 
fund  of  2531  dollars  belonged?  to  the  testa- 
tor's sister  Mary  Row  let  t?  to  the  residuary 
legatee,  Martha?  or  to  the  three  children 
Archer,  Polly  and  Martha,  to  the  education 
of  whom  the  testator  directed  the  interest 
of  the  fund  to  be  appropriated?  The  circuit 
superiour  court  decreed  it  to  Mary  Rowlett; 
and  the  decree  has  been  sustained  in  argu- 
ment here,  on  the  ground,  that  the  princi- 
pal of  the  fund  being  directed  to  be  divided 
among  the  seven  nephews  and  nieces,  at 
her  death,  amounted  to  a  bequest  to  her  by 
implication,  of  this  surplus  of  interest  ac- 
cruing during  her  life ;  and  many  cases 
were  cited  to  shew,  that  estates  real  and 
personal  are  given  by  implication,  some- 
times even  to  the  disinheriting  the  heir. 
There  can  be  no  doubt  of  the  doctrine ;  but 
it  is  equally  clear,  that  an  implication 
which  will  carry  such  estate,  must  be  neces- 
sary, in  order  to  effect  the  clear  intent  of 
the  testator.  Is  it  so  here?  I  think  not. 
To  arrive  at  the  conclusion,  that 
26  *^the  testator  intended  that  the  sur- 
plus interest  should  go  to  his  sister 
Mary,  we  must  first  ascertain,  that  he  con- 
templated the  existence  of  such  surplus. 
He  directs  his  money  to  be  put  out  at  inter- 
est, and  the  amount  of  the  interest  to  be 
applied  to  the  education  of  the  three  chil- 
dren; the  amount,  that  is,  not  a  half,  a 
fourth,  or  so  much  as  others  may  choose  to 
expend,  but  the  whole  interest  is  to  be  so 
applied.  This  is  the  clear  meaning.  The 
fund  would  yield  about  150  dollars  a  year; 
only  50  dollars  for  each ;  and  this  ought  all 
to  have  been  expended  on  their  education. 
The  kind  of  education  intended  by  the 
testator,  should  have  been  measured  by  the 
fund ;  and  they  should  have  been  benefited 
in  the  cultivation  of  their  minds  and  man- 
ners, to  the  full  amount  of  the  sum-  he  had 
appropriated. 

Seeing  that  the  testator  meant  to  appro- 
priate the  whole  to  their  education,  we  can- 
not suppose  he  looked  to  any  excess.  If  it 
be  asked,  how  would  the  interest  have  gone, 
if  the  children  had  died  soon  after  the  tes- 
tator? I  answer,  this  idea  probably'  never 
occurred  to  him,  and  can  furnish  no  ground 
of  implication  in  favor  of  his  sister,  who 
being  much  older  than  these  children,  could 
hardly  be  looked  to  by  him  as  likely  to  out- 
live them. 

As  to  the  argument  drawn  from  fixing  the 
division  of  the  principal  money  at  the  death 
of  his  sister ;  that  may  be  accounted  for,  I 
think,  on  other  ground.  The  land  and 
slaves  are  lent  to  his  sister  expressly  for 
her  life,  and  at  her  death  the  different 
tracts  are  disposed  of,  and  the  slaves  are 
to  be  divided  among  her  seven  children. 
This  then  being  the  time  when  these  other 
distributions  would  take  place,  it  might 
have  struck  the  testator,  as  a  convenient 
period  to  divide  this  money  also.  There  is 
nothing,  I    think,  which  shews  any  intent 


enough  to  raise  a  bequest  to  her  by  impli- 
cation. 

Shall  this   go  to    the  residuary   legatee? 
This    question    is  more  doubtful.     In  Cam- 
bridge V.  Rous,  8  Ves.    25,    sir    W.    Grant 
says,  *  *It  has  been  long  settled,  that  a  resid- 
uary bequest   of  personal   property  (for   it 
is  otherwise  as  to    real)    carries   not  only 
every    thing    not    disposed    of,    but 
27        every  thing  *that  in  the   event  turns 
out  not  to  be  disposed  of :  not  in  con- 
sequence of  any  direct  or   expressed  inten- 
tion ;  for   it    may  be  argued    in  all  cases, 
that  particular  legacies  are  separated  from 
the  residue,  and  that   the  testator  does  not 
mean,  that  the  residuary  legatee  shall  take 
what    is  given   from  him:  no;  for  he  does 
not   contemplate    the   case:    the   residuary 
legatee  is    to  take    only  what  is  left :  but 
that  does  not  prevent  the  right  of  the  resid- 
uary legatee.     A    presumption    arises  •  for 
the   residuary   legatee,    against   every  one 
except  the  particular  legatee.     The  testator 
is  supposed  to  give  it  away  from  the  resid- 
uary  legatee,  only  for  the  sake  of  the  par- 
ticular legatee."     And  again  in  Dawson  v. 
Clark,    15    Ves.    416-7,     the   same    distin- 
guished judge  says,  **I  have  always  under- 
stood, that  a  general   residue   of   personal 
property    comprehended   every    thing,    not 
otherwise  effectually  disposed    of    by   the 
will;    and     that    there    is    no    difference, 
whether  a  legacy  falls  into  it  by   lapse,    or 
as  being  void  at  law.*'    This,  which  seems 
to  be  the  settled  law  on  the  subject,  makes- 
the  case  of  a  residuary   legatee  a  strong 
one;  and  if  it  can  be  considered,    that  this 
surplus  of  interest  is  lapsed,  undisposed  of, 
or  ineffectually  disposed  of,    I   agree,    that 
the   residuary  legatee  must  have  it.     That 
it  is  lapsed,    was  not    contended ;    but  the 
idea    seemed  to  be,  that  it  was  no    bequest 
of  any   thing   to    the    three    children,   but 
merely  a  direction  to  the  executor  to  apply 
so  much  of  the  interests,  as  he  might  choose, 
to  their  education,  and  that  the  surplus,  if 
not   given  by  implication    to   the   mother, 
was   undisposed  of.     The  first  objection  to 
this   construction,    is,    that   it  holds  out  a 
strung  temptation  to  neglect    the  education 
of    the  children;  for   here,    the   father,    as 
executor   and  natural   guardian,    had   con- 
trol of  this  fund,  and  in    right  of  his    wife 
claims  all  the  surplus  interest.     It  is  clear, 
then,  that  the  less  he  expended  on  the  edu- 
cation   of  the  infants,  the  larger  would    be 
the  excess    which  he  claimed.     But  look  at 
the  bequest  itself:  to  my   mind    it   is  sub- 
stantially this :    My  executor  is    to   put    to 
interest  all  my  money,  and    it  is  to  remain 
at  interest  till  the  death  of  my  sister  Mary  ; 
this    interest,  which  will  amount  to   about 
150  dollars  annually,  I  give  to  Archer,  Polly 
and  Martha  Rowlett,  to  be  applied  to 
28        *their  education.     I  think    it   is   im- 
possible   to   deny    that    this  is  a  fair 
and  faithful   expression    of    the   testator's 
meaning;  and  to  what  does  it  amount?    Is 
it    not  a   gift  of   this   entire  fund  to  these 
infants?    Can  one  say,    that    the   testator 
did    not    wish  and  intend,  that  every  cent 
of   his   interest   should  be  laid  out  in  their 
education?    If  the    executor  and   guardian 
had  so  expended  it,  who  could  have  charged 
him    with  going  beyond  his  duty?    But    he 


to   give  this  surplus   to  his   sister,    strong  |  has  suffered  their  minds  to  remain  unculti- 
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vated,  while  the  fund  accumulated,  by 
which  neglect  of  duty  he  has  probably  done 
them  an  irreparable  injury :  shall  this  very 
injury  be  the  foundation  of  a  claim  to  the 
fund?  Can  any  body  doubt,  that,  if  the 
guardian  or  some  friend  of  these  infants 
had  filed  a  bill,  and  brought  the  subject 
before  a  court  of  equity,  the  court  would 
have  taken  effectual  steps  for  the  applica- 
tion of  this  whole  fund  to  their  education 
and  maintenance?  And  as  that  is  now  im- 
possible, and  rendered  so  by  no  fault  of 
theirs,  will  not  equity  repair  the  injury, 
as  far  as  it  can,  by  giving  them  this  money 
now,  which  the  testator  devoted  exclusively 
to  their  benefit?  Feeling  this  strongly  to 
be  the  justice  of  the  matter,  I  could  not  but 
think,  that  cases  would  be  found  to  support 
it ;  and  an  examination  has  satisfied  me 
that  the  fact  is  so.  The  rule  which  these 
cases  establish,  is  this:  where  a  legacy 
is  given  to  a  person  to  answer  a  particu- 
lar purpose,  to  which  it  becomes  impos- 
sible to  appropriate  it,  but  from  no  fault 
in  the  legatee,  he  will  be  entitled  to  the 
money;  and  it  rests  on  this  principle, 
that  the  fund  being  appropriated  to  the 
benefit  of  the  legatee,  the  mode  in  which 
it  shall  be  applied  is  but  a  secondary  object, 
and  does  not  enter  into  the  substance  of 
the  gift.  Thus,  in  Barlow  v.  Grant,  1 
Vern.  255,  the  bequest  was  of  ;^30.  to  A.  an 
infant,  to  bind  him  apprentice;  A.  died 
before  attaining  the  proper  age  to  be  put 
out  apprentice;  and  the  question  was, 
whether  his  executor  was  entitled  to  receive 
the  money?  It' was  decreed  to  him,  on  the 
ground  that  A.  took  a  vested  interest.  In 
Nevill  V.  Nevill,  2  Vern.  431,  the  testator 
gave  ;^500.  to  the  eldest  son  of  John  Nevill 
(to  be  begotten)  to  place  him  out  appren- 
tice (or,  as  in  the  registrar's  book, 
29  **for  *putting  him  forth  either  to  law 
or  merchandise" ):  John  had  a  son 
born  after  the  death  of  the  testator,  who 
claimed  the  legacy;  though  he  was  unfit  to 
be  placed  out,  as  directed  by  the  will,  yet 
the  legacy  was  ordered  to  be  paid  to  him. 
So  in  Barton  v.  Cooke,  5  Ves.  462,  testator 
directed'  his  executors  to  apply  ;£100.  for 
the  board  and  education  of  J.  B.  until  he 
were  fit  to  be  put  out  apprentice,  and  that 
then  they  should  pay  the  further  sum  of 
jf  100.  with  him,  as  an  apprentice  fee.  It 
appeared,  that  J.  B.  attained  the  age  of 
nineteen,  but  had  not  been  placed  out  ap- 
prentice. The  question,  whether  he  was 
entitled  to  the  two  legacies  of  ;^100? 
I^ord  Alvanley  decreed  them  to  him ;  add- 
ing, that  if  a  legacy  is  given  for  the  bene- 
fit of  an  infant  in  one  way,  and  it  cannot 
be  so  applied,  it  may  be  applied  for  his 
benefit  in  another  way ;  and  he  put  the  case 
of  a  legacy  given  to  put  an  infant  into 
orders,  and  he  should  become  a  lunatic. 
Other  case  are  referred  to  in  the  books;  1 
Rop.  on  Leg.  430,  but  these  are  enough  to 
shew  the  rule. 

I  am,  therefore,  of  opinion  that  this  leg- 
acy vested  equally  in  the  three  children. 
Archer,  Polly  and  Martha ;  and  that  Archer 
dying,  his  portion  went  to  his  general  dis' 
tributees. 

I  am  of  opinion  also,  that  the  seven  chil- 
dren took  vested  interests  in  the    principal 


29-^0 

their 


sum    put    out    to    interest     during 
mother's  life. 

CABELL/  and   BROOKE,    J.,  concurred. 
Decree  reversed. 


30         *Feazle  v.  Dillard  and  Another. 

January.  1884,  Riclimoiid. 
(Absent  Cabb  and  Gbebn,  J.) 

Assignments— Equitable  5et-Off  against  Assiflrnee  of 
Ineolvent  AMi^or.*— Feazle  is  indebted  to  Dillard 
by  bond  payable  January  1820,  which,  after  it  is 
due,  is  assigmed  by  Dillard  to  Campbell :  but,  be- 
fore notice  of  assifirnment,  Peazle  becomes  surety 
for  Dillard  in  a  bond  to  Burd  payable  February 
1822  ;  Dillard  becomes  insolvent :  Held,  Feazle  is 
entitled,  in  equity,  to  set-off  the  amount  of  the  bond 
in  which  he  is  DiUard's  surety  to  Burd,  though  not 
yet  due  (unless  he  is  indemnified  against  his 
suretyship),  asrainst  his  own  bond  to  Dillard,  in 
the  hands  of  Campbell  the  assismee  : 

SaaM-Same  — Waiver.t  —  But  he  may  waive  this 
equity,  as  acrainst  the  assignee,  by  his  own  condact; 
and,  in  this  case,  it  was  held,  he  did  so  waive  it 

On  the  11th  December  1819,  Feazle  exe- 
cuted his  bond  to  Dillard,  for  1253  doUars, 
payable    the    10th   January  1820;  on  which 


*Asslgniiient5— Equities  airalnst  Assignee.— It  is  the 

setUed  law  of  Vlrilnla  that  the  assi^rnee  of  any 
bond,  note  or  writing,  not  negotiable,  stands  in  the 
shoes  of  the  assignor,  or.  in  other  words,  the  assign- 
ment is  subject  to  all  the  equities  of  the  debtor 
acrainst  the  assismor  until  notice  of  the  assignment 
Stebbins  v.  Bruce.  80  Va.  897,  400,  citing  the  Code  of 
1878,  ch.  141,  sec.  117 ;  Norton  v.  Rose,  2  Wash.  283 
(see  foot-note  to  this  case) ;  Feazle  v.  Dillard,  b  Leigh  30 : 
and  Etheridge  v.  Parker,  76  Va.  247.  To  the  same 
effect,  the  principal  case  was  cited  with  approval  in 
Gordon  v.  Rixey,  86  Va.  858,  11  S.  E.  Rep.  56S  ;  Stuart 
V.  Peyton,  97  Va.  816,  84  S.  E.  Rep.  696.  See  principal 
case  also  cited  in  Lambert  v.  Jones,  2  P.  &  H.  164. 

t5aiiie— Same— Waiver  of- When,  however,  after 
notice  of  the  assignment  the  debtor  promises  the 
assigrnee  to  pay  the  debt  or  by  his  conduct  induces 
him  to  believe  that  he  will,  under  such  circum- 
stances as  that  a  retraction  of  the  promise,  if  per- 
mitted, would  operate  as  a  fraud  upon  the  assignee, 
the  former  is  thereby  estopped  from  afterwards 
setting  up  any  defense  which  he  may  have  had 
ag-ainst  the  assignor.  Thus,  where  after  the  assig-n- 
ment  of  a  bond,  the  obligor,  the  assignor  and  as- 
sifirnee  all  met  together  and  agreed  upon  the  credits 
to  which  the  obligor  was  entitled,  it  was  held  that 
the  bond  was  not  subject  to  any  set-off  not  embraced 
in  such  settlement  Stebbins  v.  Bruce.  80  Va.  897, 
citing  the  principal  case. 

See  further,  editorial  in  5  Va.  Law  Recr.  114,  115; 
monographic  note  on  "  Assignments  "  appended  to 
Ragsdale  v.  Hasry,  9  Gratt  409. 

Equitable  Relief— insolvency.— In  Franklin  v.  Com- 
mercial Bank,  2  Va.  Dec.  894,  it  is  said  :  "  That  in- 
solvency may  so  affect  the  rights  of  the  parties  to  a 
transaction  as  to  g"lve  ris«  to  equities  which  will  be 
considered  and  enforced  in  a  court  of  chancery,  even 
though  a  court  of  law  has  taken  Jurisdiction  and 
rendered  a  Judgment,  is  true  ;  and  this  source  of 
equitable  relief  has  received  frequent  illustration 
in  cases  before  this  court  and  examples  of  it  abound 
in  the  text-books.  See  Feazle  r.  Dillard,  6  Leigh  30  ; 
Wayland  v.  Tucker,  4  Gratt  267  ;  M'Clellan  v.  Kin- 
naird,  6  Gratt  862:  Hupp  v.  Hupp,  6  Gratt  810: 
Linke  v.  Fleming,  26  Gratt  707." 
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there  was  indorsed  the  following'  agreement 
— **The  within  bond  is  to  be  paid  to  the 
said  Dillard  or  his  assignee,  and  I  oblige 
myself  not  to  procure  any  set-off,  unless  it 
is  satisfactory  to  the  person  who  holds  it  at 
the  time  it  becomes  due;"  which  was 
signed  by  Feazle.  Dillard,  however,  con- 
tinued to  hold  the  bond  till  it  was  past  due ; 
and  on  the  27th  August  1821,  Feazle  be- 
came Dillard's  surety  in  a  bond  to  Burd  for 
363  dollars,  payable  the  27th  February  1822. 
About  the  game  time  that  Feazle  thus  be- 
came Dillard's  surety  in  the  bond  to  Burd, 
Feazle *s  bond  to  Dillard  was  assigned  by 
Dillard  to  Campbell,  as  an  indemnity  to 
him  for  suretyships  to  a  much  larger  amount 
which  he  had  incurred  for  Dillard;  but 
Feazle  had  no  notice  of  this  assignment  of 
his  bond  to  Campbell,  when  he  joined  Dil- 
lard as  his  surety  in  the  bond  to  Burd;  the 
iirst  notice  that  Feazle  had  of  the  assign- 
ment was  in  November  1821.  At  the  time 
of  the  assignment  of  Feazle's  bond  by  Dil- 
lard to  Campbell,  Feazle  was  acknowl- 
edgedly  entitled  to  credits  for  payments  to 
Dillard,  to  the  amount  of  704  dollars. 
Dillard  had  then  become  embarrassed,  and 
shortly  afterwards,  he  took  the  oath  of  in- 
solvency, and  left  the  state.  Camp- 
31  bell,  *the  assignee,  brought  a  suit  on 
Feazle's  bond  assigned  to  him  by 
Dillard,  and  recovered  judgment  at  law. 
And  Burd  had  brought  a  suit  against  Dil- 
lard and  Feazle  on  their  bond  to  him  for 
363  dollars. 

But  before  Burd  recovered  judgment, 
Feazle  exhibited  his  bill,  in  the  superior 
court  of  chancery  of  Lynchburg,  against 
Dillard  and  Campbell,  wherein  he  set  forth 
the  facts  above  stated,  and  insisted  that  he 
was  entitled,  in  equity,  to  set-off  the  amount 
for  which  he  was  bound  as  surety  for  Dillard 
in  the  bond  to  Burd ;  first,  on  the  general 
ground,  that  he  had  incurred  that  respon- 
sibility for  Dillard  before  notice  of  Dillard's 
assignment  of  his  own  bond  to  Campbell, 
and  that  Dillard  was  now  insolvent ;  and 
secondly,  on  the  special  ground,  that  before 
he  consented  to  become  Dillard's  surety  in 
the  bond  to  Burd,  being  aware  of  Dillard's 
,  embarrassments,  he  stipulated,  and  Dil- 
lard agreed,  that  if  he  should  be  compelled 
to  pay  the  debt  to  Burd,  the  amount  thereof 
should  be  credited  to  him  against  his  own 
bond  to  Dillard;  an  agreement  verbal,  at 
first,  he  alleged,  but  afterwards  reduced  to 
writing,  which  was  exhibited  with  the  bill. 
And  he  prayed  an  injunction  to  restrain 
Campbell  from  executing  his  judgment  from 
so  much  as  he  was  bound  to  pay  as  Dil- 
lard's surety  to  Burd.  The  injunction  was 
awarded. 

Campbell,  in  his  answer,  controverted 
the  allegations  of  the  bill,  as  to  the  special 
agreement  between  Dillard  and  Feazle,  for 
the  allowance  of  a  credit  to  the  latter  for 
the  amount  of  the  debt  due  to  Burd,  in  case 
Feazle  should  be  compelled  to  pay  the 
same ;  and  he  alleged,  that  in  April  1822, 
he  and  Dillard  went  together  to  Feazle's 
house,  in  order  to  have  a  settlement  of  the 
credits  to  which  Feazle  was  entitled  on  his 
bond  to  Dillard,  then  held  by  Campbell; 
that  Feazle  and  Dillard  referred  the  set- 
tlement between  them  as  to  those  credits, 
to  William  Otey,  who  made  the  settlement 


accordingly,  in  the  presence  of  all  the  par- 
ties, and  ascertained  the  amount  of  credits 
to  be  731  dollars,  and  indorsed  the  same 
on  the  bond;  in  which,  however,  there  was 
an  over  credit  of    27   dollars    allowed 

32  by  mistake,   as    was  ^afterwards  dis- 
covered,   but    as  Otey's    award  was 

final,  the  mistake  had  never  been  cor- 
rected: that,  at  that  settlement,  Feazle 
mentioned  his  suretyship  for  Dillard  to 
Burd,  and  proposed  to  take  on  himself  the 
payment  of  that  debt,  and  to  take  credit 
on  his  own  bond  for  the  amount,  but  Dil- 
lard refused  to  allow  such  credit,  and  de- 
nied that  he  had  ever  agreed  to  allow  it ; 
and  that  it  was  expressly  agreed  between 
the  parties,  that  that  settlement,  so  made 
by  Otey,  should  be  final. 

Dillard,  having-  left  the  state,  was  pro- 
ceeded against  as  an  absent  defendant. 

Otey  was  twice  examined  as  a  witness. 
In  his  first  deposition  (taken  when  Feazle 
was  not  present)  he  said,  be  was  requested 
by  Feazle,  Dillard  and  Campbell,  to  meet 
them  at  Dillard's  hou4e,  in  April  1822,  for 
the  purpose  of  settling  the  accounts  be- 
tween the  parties,  touching  the  credits 
claimed  by  Feazle  against  his  bond  to  Dil- 
lard assigned  to  Campbell;  that  he  and  the 
parties  met  there  accordingly,  and  the  set- 
tlement was  made ;  that  it  was  his  impres- 
sion, that  all  the  credits  were  then  allowed, 
and  Dillard  and  Feazle  both  expressed  their 
satisfaction  with  the  settlement,  with  the 
exception  of  one  claim  for  a  credit,  which 
Feazle  required  should  be  entered  on  the 
bond,  namely,  a  credit  on  account  of  his 
suretyship  for  Dillard's  debt  to  Burd,  and 
which  Dillard  positively  refused  to  allow, 
saying  he  bad  never  agreed  to  allow  such 
credit  against  Feazle's  bond  to  him,  and  in 
this  Feazle  at  that  time  acquiesced;  that 
it  was  the  witness's  understanding,  that 
the  balance  due  on  Feazle's  bond,  after  al- 
lowing the  credits,  as  then  adjusted,  and 
indorsed  on  the  bond  by  the  witness,  was  to 
be  paid  to  Campbell  the  assignee ;  and  that 
there  was  a  credit  for  above  20  doUara 
allowed,  to  which  Feazle  was  not  justly  en- 
titled, but  having  been  inadvertently  ad- 
mitted, both  parties  agreed  it  should 
remain,  as  the  settlement  was  a  final  one 
respecting  the  bond. 

In  Otey's  second    deposition,    in   answer 

to  interrogatories  put  by  Feazle,    he  said, 

that  he    was  requested   by  Dillard,    Feazle 

and  Campbell,  to  settle   the  accounts 

33  between   Dillard  *and  Feazle,  and  to 
enter  the  credits,  to  which  Feazle  was 

entitled  on  the  bond,  at  the  time  of  the 
settlement,  namely,  -in  April  1822 — that 
Feazle  claimed  a  credit  for  the  amount  of 
the  bond  due  to  Burd  [that  in  which  Feazle 
was  surety  for  Dillard]  which  Dillard  re- 
fused to  allow,  alleging  that  it  was  time 
enough  to  claim  a  credit  for  the  same, 
when  Feazle  should  have  paid  the  money 
as  surety. 

In  pursuance  of  the  settlement  made  by 
Otey,  Dillard  indorsed  a  credit  on  Feazle's 
bond,  for  731  dollars,  under  date  of  the  1st 
April  1822,  when  the  settlement  was  made. 
And  there  was  a  paper  exhibited  by  Feazle 
with  his  bill,  bearing  the  same  date  of  the 
1st  April  1822,  purporting  to  be  an  agree- 
ment signed  by  Dillard,    in   which   Dillard 
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afi^reed,  that  if  f^eazle  should  have  to  dis- 
charge the  bond  in  which  he  was  jointly 
l>ound  with  Dillard  to  Burd,  and  on  which 
suit  had  been  brought,  then  f^eazle  should 
have  a  credit  on  his  bond  to  Dillard  due 
the  10th  January  1820.  But  there  was  no 
proof  of  the  execution  of  this  paper :  and 
Otey,  in  his  deposition,  said  he  had  no 
recollection  of  any  such  agreement  being 
executed. 

Pending  the  suit,  Burd  recovered  a  judg- 
ment against  Dillard  and  f^eazle,  and  sued 
out  execution  for  principal,  interest  and 
costs,  amounting  to  429  dollars,  which 
Feazle  was  compelled  to  pay:  and  this 
was  the  sum  which  he  claimed,  in  this 
suit,  to  have  set-ofiF  against  the  judgment 
which  Campbell  as  assignee  of  Dillard  had 
recovered  against  him. 

The  chancellor,  on  the  hearing,  dissolved 
the  injunction  which  he  had  previously 
awarded  to  Feazle,  and  dismissed  the  bill 
with  costs;  from  which  decree  Feazle  ap- 
pealed to  this  court. 

In  the  argument  of  the  cause  here,  by 
LfCigh  for  the  appellant,  and  Johnson  for 
the  appellee,  the  latter  endeavoured  to 
maintain,  as  a  general  proposition,  that, 
having  respect  to  the  date  of  the  assign- 
ment of  Feazle's  bond  by  Dillard  to  Camp- 
bell, (namely,  November  1821,  when 
34  notice  of  the  assignment  *waa  given 
to  Feazle,)  Feazle  had  no  just  claim, 
in  equity  any  more  than  at  law,  to  have  the 
amount  of  the  bond  for  which  he  was  surety 
for  Dillard  to  Burd,  and  which  was  not  due 
till  February  1822,  discounted  against  his 
bond  to  Dillard,  assigned  to  Campbell, 
upon  which  the  debt  had  become  due  in 
January  1820,  or  to  any  relief  in  equity  on 
account  of  that  responsibility  for  Dillard, 
even  as  against  Dillard,  if  he  had  still  held 
the  bond,  much  more  against  Campbell 
his  assignee.  But  the  argument  at  the  bar 
turned  chiefly  upon  the  effect  of  Otey's 
evidence  upon  the  case ;  as  to  which  there 
was  (as  will  be  seen)  a  diversity  of  opinion 
on  the  bench. 

TUCKER,  P.  If  this  case  depended 
solely  upon  the  general  principles  of  the 
law  as  to  assignees,  I  should  have  no  diffi- 
culty in  reversing  the  decree.  Nothing  is 
better  established,  than  that  an  assignee 
takes  the  obligation  assigned  to  him  sub- 
ject to  the  same  equity  that  affected  it  in 
the  hands  of  the  obligee.  This  was  the 
doctrine  of  courts  of  equity  anteriour  to  our 
statute  (Chan.  Ca.  232;  2  Vem.  428,  692, 
765),  and  the  statute  has,  in  this  respect, 
made  no  alteration ;  for  it  was  not  intended 
to  abridge  the  rights  of  the  obligor,  nor  to 
enlarge  those  of  the  assignee.  Norton  v. 
Rose,  2  Wash.  248;  Garland  v.  Richeson,  4 
Rand.  266.  The  statute  merely  had  the 
effect  of  enabling  the  assignee  to  sue  in 
his  own  name,  instead  of  leaving  him  as 
at  common  law,  under  the  embarrassments 
arising  out  of  a  suit  for  his  benetit  in  the 
name  of  the  obligee.  The  same  construc- 
tion has  been  given  to  the  Pennsylvania 
statute  in  pari  materia;  Wheeler  v.  Hughs, 
1  Dall.  23.  If,  therefore,  the  appellant 
could,  in  equity,  have  arrested  the  recovery 
of  the  amount  of  his  bond  by  Dillard,  the 
obligee,  he  has  equal  equity  against  Camp- 


bell, unless  he  has  waived  or  forfeited  it 
by  his  conduct. 

The  counsel,  apparently  aware  of   this, 

contended  that  Feazle  would  not  have  been 

entitled  to  in  join  the  recovery  of  the  bond 

by    Dillard    himself.     I   cannot   think    so. 

That  a  bond  not  due  cannot    be  used 

35  as  a   set-off  at  law,    is    very    *true ; 
and  it  seems  to  have  been    supposed, 

that  if  the  bond  attempted  to  be  set-off, 
was  not  due  when  the  assigned  bond  became 
due,  it  could  not  be  set  up  against  the  as- 
signee, at  law.  Stewart  v.  Anderson,  6 
Cranch  203.  See  also  Hankey  v.  Smith,  3 
T.  R.  507,  in  note.  Be  this  as  it  may,  it 
affords  no  ground  for  the  opinion,  that  a 
bond  not  yet  due,  cannot  be  the  subject  of 
set-off  in  equity,  whatever  may  be  the  cir- 
cumstances. In  a  naked  case,  where  there  is 
no  reason  to  apprehend  insolvency,  it  would 
by  no  means  follow,  that  instead  of  paying 
what  I  owe  to  my  creditor  to-day,  I  should 
set-off  against  it  what  he  may  on  a  differ- 
ent transaction  owe  me  twelve  months 
hence.  For  as  money  is  sometimes  worth 
more  than  its  interest,  and  the  payment  of 
it  when  due  is  often  of  vital  importance 
to  the  creditor,  the  rebate  or  discount  of 
interest  may  be  a  poor  compensation  for 
the  loss  of  prompt  payment.  On  the  other 
hand,  if  I  owe  an  insolvent  man  100  dollars, 
and  I  hold  his  bond  for  the  same  sum  pay- 
ble  a  week  hence,  neither  equity  nor  good 
sense  would  demand,  that  I  should  pay  my 
money  to  him,  with  the  certainty  of  losing 
that  which  is  due  from  him  to  me.  The 
insolvency  constitutes  a  new  ingredient  in 
the  case,  and  upon  the  principle  of  the  bill 
quia  timet,  a  court  of  equity  will  retain  in 
my  hands  what  I  owe,  for  my  indemnity, 
unless  my  adversary  will  secure  me  by  some 
other  satisfactory  indemnity.  Nothing  is 
more  common,  I  think,  than  the  applica- 
tion of  this  principle  to  cases  in  equity. 
It  is  extended  so  far  as  to  justify  the  sus- 
pension of  the  payment  of  purchase  money, 
where  there  is  an  incumbrance  upon  the  land 
purchased,  Sugd.  Law  Vend.  ch.  9,  |  6,  p. 
345,*  and  with  us,  even  upon  proof  of  bet- 
ter title  in  a  third  petson  to  part  of  the 
land,  although  there  has  not  been,  and 
possibly  never  may  be,  an  eviction,  and  of 
course  the  demand  is  both  unliquidated  and 
uncertain;  Ralston  v.  Miller,  3  Rand.  44. 
Nor  have  I  ever  before  heard  a  doubt  sug- 
gested of  the  propriety  of  injoining  the 
recovery  of  a  judgment,  when  the  plaintiff 
at  law  was  insolvent,  and  was  debtor  to 
the  defendant,  to  an  equal  amount  by 

36  bond,  though  not*yet  due.     The  case 
is  not  materially  different,  where  the 

plaintiff  in  the  injunction,  is  surety  in  a 
bond  to  a  third  person  for  the  plaintiff  at 
law;  for  upon  the  supposition  of  the  insol- 
vency of  the  latter,  the  former  is  in  equal 
danger  of  loss.  In  both  cases,  the  court 
proceeds  upon  the  same  principle,  of  pro- 
tecting the  party  from  a  payment  of  money 
to  one,  to  whom,  in  justice  and  equity,  he 
owes  nothing. 

This  case,  however,  does  not  seem  to  me 
to  depend  on  these  principles.  Otey's  testi- 
mony changes  its  aspect  entirely.  Whether 
the  parties   designed  to  constitute   him  ar- 


*lDffraham*s  edi.  Philadelphia  1 


23 


5  LEIGH 


Virginia  Rbports,  Annotatbd. 


87-30 


bitrator  or  not,  I  think  we  must  consider 
that  settlement  as  final.  If  he  was  arbitra- 
tor, this  is  clear;  for  the  credit  was 
claimed,  was  resisted,  and  was  not  allowed. 
If  he  was  not  arbitrator,  still  it  is  obvious 
that  the  assignee  Campbell,  and  Feazle 
and  Dillard  met  together,  and  called  on 
Otey  to  adjust  the  credits  to  which  Feazle 
was  entitled.  For  what  purpose?  obvi- 
ously, that  it  might  be  ascertained  on  the 
one  hand,  what  Feazle  owed  upon  the  bond, 
and  on  the  other,  how  far  Campbell  the 
assignee  would  be  paid  bj  him,  and  how 
far  he  should  have  to  look  to  his  failing 
debtor,  Dillard,  for  further  security,  or  in- 
demnity for  his  liabilities.  If  Feazle  had 
insisted  on  his  equity,  Campbell  would  have 
been  warned  of  the  necessity  of  pressing 
Dillard  for  some  equivalent  to  what  he 
would  lose  by  that  credit  on  Feazle's  bond. 
But  Feazle  did  not  urge  it,  nor  intimate 
that  it  would  be  further  insisted  on.  On 
the  contrary,  he  acquiesced  in  the  indorse- 
ment of  credits,  to  the  exclusion  of  this 
credit;  and  moreover,  Otey  says,  that  it 
was  his  impression  from  the  transaction, 
that  Feazle  was  to  pay  the  balance  without 
further  deduction,  to  Campbell.  Now,  if 
the  conduct  of  Feazle  gave  this  impression 
to  Otey,  it  may  fairly  be  considered  as 
having  given  it  to  Campbell.  And  if 
Feazle  left  Campbell  under  the  impression 
that  he  would  pay  the  amount,  and  not  in- 
sist on  his  equity,  it  would  be  a  fraud  in 
him  afterwards  to  attempt  to  set  it  up. 

There  is  a  paper  in  the  cause,  purporting 
to  be  signed  by  Dillard  on  the  very  day  of 
the  settlement.  I  do  not  consider  it  as 
proved.  Otey,  the  only  witness 
37  examined,  never  *heard  of  it;  the 
handwriting  is  not  proved,  and  it  is 
certainly  not  admitted.  But  if  it  be  gen- 
uine, it  looks  very  much  like  a  fraud  on  the 
part  of  Dillard  and  Feazle.  For  it  was 
executed  on  the  very  day  of  the  settlement, 
when  Feazle  was  perfectly  aware  of  Camp- 
bell's rights;  and  as  neither  Campbell  nor 
Otey  knew  any  thing  of  it,  and  there  is 
no  subscribing  witness,  it  would  seem  to 
have  been  a  secret  transaction  between 
Dillard  and  Feazle.  What  could  have 
been  its  object,  but  to  give  Feazle  the 
benefit  of  the  credit,  while  Campbell  was 
left  to  suppose  he  was  to  have  the  bond 
absolved  from  it,  and  was  therefore  diverted 
from  pressing  Dillard  for   farther  security? 

Upon  the  whole,  I  think  the  decree  is 
right  and  should  be  affirmed. 

BROOKE,  J.,  concurred. 

CABELL,  J.,  dissented.  He  said -This 
is  a  contest  between  two  sufferers  by  an 
insolvent  debtor,  each  endeavouring  to 
throw  a  portion  of  the  loss  upon  the  other. 
If  the  bond  executed  by  Feazle  to  Dillard, 
had  not  been  assigned,  but  had  remained 
in  Dillard's  hands,  and  he  had  obtained 
judgment  and  execution  thereon  in  Novem- 
ber 1821,  I  think  it  is  very  clear,  that, 
under  the  circumstances  disclosed  in  this 
record,  Feazle  would  have  been  entitled, 
at  that  time,  to  the  interference  of  a  court 
of  equity,  for  indemnity  against  the  pay- 
ment of  the  smaller  debt  for  which  he  was 
Dillard's  surety,  although  that  debt  was 
not  then  due;  and  that  the  chancellor  ought 
to  have    granted  him  an  injunction  for  the 


amount  of  it,  unless  such  indemnity  were 
given.  There  is  good  reason  to  believe, 
that  Dillard  was  then  insolvent,  and  that 
Campbell  knew  it;  and  it  appears  that  Dil- 
lard, shortly  afterwards,  took  the  benefit  of 
the  insolvent  laws,  and  removed  out  of  the 
country.  If  the  contest  then  had  been  be- 
tween Dillard  and  Feazle,  in  November  1821 
(at  which  time  Feazle  had  notice  of  the 
assignment),  I  cannot  doubt  but  that  a 
court  of  equity  ought  to   have   granted   an 

injunction  to  the  amount  of  the   debt 
38        for  *which   Feazle   was   security   for 

Dillard,  unless  the  latter  had  indem 
nified  him  against  the  suretyship.  This 
equity,  which  Feazle  had  against  his  own 
bond  in  Dillard's  hands,  attached  to  it  la 
the  hands  of  Campbell,  the  assignee,  ac- 
cording to  the  well  settled  doctrine  of  thiB 
court. 

I  do  not  think  there  is  any  thing  in  the 
testimony  of  Otey,  to  take  this  case  out 
of  the  general  rule,  even  if  we  regard  him 
as  an  arbitrator  in  the  settlement  which 
he  made  for  the  parties  in  April  1822. 
Feazle's  right  to  indemnity  against  the 
bond  in  which  he  was  surety  for  Dillard, 
was  not  submitted  to  Otey;  for  he  says 
expressly,  that  be  was  called  upon  to  settle 
the  accounts  between  the  parties,  and  to 
enter  the  credits  to  which  Feazle  was  en- 
titled on  the  bond,  at  the  time  of  the  settle- 
ment. It  is  true,  that  Feazle  demanded  a 
credit  for  the  amount  of  the  bond  in  which 
he  was  surety  to  Burd,  but  Dillard  refused 
to  allow  it,  alleging  that  Feazle  had  not 
yet  paid  it,  and  that  it  was  time  enough 
to  claim  a  credit  for  it,  when  he  should 
have  paid  it.  This  reasoning  was  irresisti- 
ble in  a  contest  about  credits  then  due,  but 
had  no  force  as  to  a  right  of  indemnity  not 
then  submitted  to  the  arbitrator.  Feazle 
has,  since,  been  compelled  to  pay  the  debt 
to  Burd ;  and  I  think  that  the  same  equity 
which  entitled  him  to  an  indemnity  before 
it  was  paid,  entitles  him  to  a  credit  for  it, 
now  that  it  has  been  paid. 
Decree  affirmed. 


39      ♦Keyton'8  Adm'x  and    Heirs  v.  Braw- 
ford's  Ex'ors  and  Heirs  and  Others. 

February,  1848,  Richmond. 
(Absent  Gbeen,  J.) 

Conveyance  of  Land— Mistake  in  Description  of  Bound- 
aiies— Correction  of.— In  a  conveyance  of  land,  the 
description  of  the  boundaries  Is  erroneous,  and 
includes  land  belons'lng-  to  a  third  person  ;  but 
the  erroneous  description  of  boundaries  arose 
from  an  innocent  mistake,  common  to  both 
vendor  and  vendee ;  and  the  vendee  takes  and 
holds  the  land,  as  the  vendor  had  held  it,  by  the 
true  boundaries :  Held,  the  mistake  in  the  con- 
veyance should  be  corrected,  but  the  vendee  is 
entitled  to  no  relief  on  account  of  that  part  of  the 
land  included  within  the  boundaries  inserted  by 
mistake  in  the  conveyance,  which  did  not  pass  to 
the  vendee  by  reason  of  the  better  title  thereto  of 
the  coterminous  holder. 

Real  Estate— Sale  by  Acre— Sale  In  Gross— Deficiency- 
Abatement  from  Parchase  Money.*— A   vendee  of 


*Real  Estate- Sale  in  Qross— Effect.- Where  a  sale 
of  land  is  clearly  one  in  gross,  it  is  a  contract  of 
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land,  ia  a  sale  by  the  acre,  is  entitled  to  an  abate- 
ment from  the  purchase  money,  in  case  of  a  defi- 
ciency of  quantity:  but  in  a  sale  of  land  in  ffross, 
a  contract  of  hazard  on  both  sides,  the  vendee  is 
not  entitled  to  relief,  incase  of  deficiency;  and 
whether  the  sale  be  a  sale  by  the  acre,  or  a  sale  in 
ffross.  is  a  question  of  intention  of  the  parties  to 
the  contract,  to  be  collected  from  all  the  circum- 
sunces  of  the  transaction. 


hazard,  in  which  each  party  takes  on  himself  the 
risk  of  excess  or  deficiency,  and  there  can  be  no 
relief  afforded  to  either,  whatever  may  be  the  ac- 
tual quantity  in  the  tract  sold.    Russell  v.  Keeran, 

8  Leig-h  14,  cltinff  the  principal  case.  To  the  same 
effect,  see  the  principal  case  cited  in  Cunningham 
V.  Millner,  82  Va.  581;  Trinkle  v.  Jackson,  86  Va.  248, 

9  S.  E.  Rep.  986;  Reed  v.  Patterson,  7  W.  Va.  268. 

In  Crlslip  v.  Cain,  19  W.  Va.  488,  the  court,  through 
JUDGK  Gbeen,  enters  into  a  criticism  of  the  Vir- 
ginia cases  on  the  subject  under  consideration. 
For  the  conclusion  reached  by  the  court,  see/oo^ 
note  to  Watson  v.  Hoy,  28  Oratt.  698;  foot-note  to 
Pendleton  v.  Stewart,  6  Call  1 ;  foot-note  to  Quesnel 
V.  Woodlief,  6  Call  218.  In  Crislip  v.  Cain,  the  prin- 
cipal case  was  cited  and  discussed  on  pp.  488,  520,  521, 
522.  523,  520,  530,  581,  548,  556.  See  also,  foot-note  to 
JoUife  V.  Hite,  1  Call  801. 

Sane— 3ale  by  Acre— Sale  In  Gross— Question  of  Inten- 
tion—Presumption.— Whether  a  sale  of  land  is  one 
of  hazard  as  to  the  quantity— in  other  words 
whether  it  is  contract  for  the  sale  of  a  certain 
tract  of  land,  whatever  number  of  acres  it  may  con- 
tain, or  of  a  gpecifUd  QuafUi^v— depends  upon  the 
intention  of  the  contracting  parties,  to  be  gathered 
from  the  terms  of  the  contract,  and  all  the  facts  and 
circumstances  connected  with  it.  While  contracts 
of  hazard  in  such  cases  are  not  invalid,  and  will  be 
enforced  if  clearly  established,  yet  courts  of  equity 
do  not  regard  them  with  favor.  The  presumption 
is  against  them,  and  can  be  repelled  only  by  clear 
and  cogent  proof.  Consequently,  a  contract  will  be 
construed  to  be  a  contract  by  the  acre  whenever  it 
does  not  clearly  appear  that  the  land  was  sold  by  the 
tract,  and  not  by  the  acre.  And  so,  where  the  con- 
tract is  for  the  payment  of  a  gross  sum  for  a  tract 
of  land,  upon  an  estimate  of  a  given  quantity,  the 
presumption  is  that  the  quantity  influences  the 
price  to  be  paid  and  that  the  agreement  is  not  ode 
of  hazard.  These  propositions  have  been  affirmed 
in  numerous  cases.  See  Watson  v.  Hoy,  28  Gratt. 
704;  Norfolk  Trust  Co.  v.  Foster,  78  Va.  419;  Hen- 
dricks v.  GiUespie,  25  Gratt  201:  Blessing  v.  Beatty, 
1  Rob.  803.  804;  Camp  v.  Norfleet,  83  Va.  881,  5  S.  E. 
Rep.  374;  Trinkle  v.  Jackson,  86  Va.  248,  9  S.  E.  Rep. 
966.  all  citing  the  principal  case  as  authority.  For 
other  cases  upholding  these  propositions,  see  cases 
cited  in  foot-note  to  Blessing  v.  Beatty,  1  Rob.  287; 
foot-note  to  Caldwell  v.  Craig.  21  Gratt.  132:  foot-note 
to  Watson  v.  Hoy,  28  Gratt  608. 

In  Crislip  v.  Cain.  19  W.  Va.  531.  Judge  Gbbbn  de- 
livering' the  opinion  of  the  court  says :  "I  regard 
the  remarks  of  Judge  Tucker  fn  this  case  (t.  *.  the 
principal  case),  which  I  have  quoted,  to  the  effect 
that  courts  do  not  favour  a  construction,  which  will 
render  a  sale  of  land  as  a  sale  in  gross  or  contract 
of  hazard,  but  will  rather  take  It  that  a  contract 
is  by  the  acre,  whenever  It  does  not  clearly  appear, 
that  the  land  was  sold  by  the  tract  and  not  by  the 
acre,  as  having  no  application  to  a  case,  where 
the  contract  is  in  writing,  and  the  intention  of  the 
party  to  sell  either  by  the  acre  or  In  gross  is  clearly 
expressed,  as  it  was  in  the  case  before  him.  and  as 
it  is  in  almost  every  case,  as  the  phrases  used  In 
deeds  or  contracts  for  the  sale  of  land  are  usually 
set  phrases,  which  have  been  over  and  over  con- 


Sale  of  Land— Defective  Title— Injunction  against  Col- 
lection of  Purchase  Money. t— The  right  of  a  vendee 
of  land  to  have  an  injunction  to  protect  him  from 
payment  of  the  purchase  money,  upon  proof  of  an 
actual  outstanding  superiour  title  in  a  third  per 
son,  is  now  the  established  doctrine  of  our  courts ; 
yet  his  right  to  such  relief  must  depend  on  the 
equity  of  his  case. 

David  Trimble  obtained  a  grant,  dated 
the  31st  October  1765,  for  300  acres  of  land, 
lying-  in  the  then  county  of  Augusta ;  and 
another  grant,  dated  Ihe  16th  March  1771, 
for  140  acres ;  and  in  1771,  he  procured  an 
inclusive  survey  to  be  made  of  430  acres, 
including  the  tract  of  300  acres,  but 
whether  it  included  the  other  tract  of  140 
acres,  or  any  part  of  it,  was  uncertain  ;  nor 
did  it  appear,  that  any  grant  was  ever  ob- 
tained upon  the  inclusive  survey.  David 
Trimble  held  some  land  adjoining  the  300 
acre  tract,  but  it  did  not  appear  whether 
this  was  part  of  the  140  acres,  or  of  the  in- 
clusive survey. 
40  *In  April  1776.  David   Trimble  sold 

the   300  acre    tract,    and  the  land  he 
held    adjoining    thereto,    to     his    brother 


strued  by  the  courts,  so  that  there  is  no  room  for 
favoring  any  construction,  and  indeed  no  room  left 
for  construction. 

Sale  of  Land— Effect  In  Contract  of  the  Words  **Con. 
talnlngso  Many  Acres."— Where  the  contract  does 
not  specify  the  number  of  acres  sold  or  contracted 
to  be  sold  otherwise  than  by  the  general  words 
"containing  so  many  acres"  this  can  hardly  be 
looked  on  as  a  warranty  of  the  quantity,  but  rather 
as  a  matter  of  description.  Russell  v.  Keeran.  8 
Leigh  10,  citing  the  principal  case. 

And  in  Caldwell  v.  Craig,  21  Gratt  140,  it  is  said  : 
"In  the  present  case  the  contract  is  for  the  sale  of 
a  tract  of  land  'supposed  to  contain  one  thousand 
acres,  more  or  less.*  Such  language  cannot  upon 
any  fair  and  reasonable  construction,  be  under- 
stood as  a  positive  affirmation  of  quantity.  That 
it  is  to  be  regarded  as  mere  matter  of  description, 
and  not  of  itself  giving  the  character  of  the  con- 
tract is  settled  by  the  case  of  Russell  v.  Keeran, 
before  cited  (8  Leigh  16),  and  Key  tone  v.  Brawfords, 
6  Leigh  48  ;  Stebbins  v.  Eddy,  4  Mason's  R.  414  ;  Pen- 
dleton's Ex'orv.  Stewart  5  Call  1;  Winch  v.  Wine- 
beck.  Ac,  1  Ves.  and  Bea.  R.  875." 

In  Crislip  V.  Cain,  19  W.  Va*.  522,  580,  Judob  Qbbbn, 
speaking  for  the  court  said  that  Judob  Tuckeb, 
throughout  his  opinion  In  the  principal  case,  con- 
founds and  treats  as  the  same  thing  a  warranty 
by  the  vendor  of  the  number  of  acres  named  in 
the  deed  and  a  sale  by  the  acre,  but  that  obviously 
they  are  widely  different 

tSane— Defective  Title— Injunction  against  Collection 
of  Purchase  Money.— Lovell  v.  Chilton,  2  W.  Va.  410. 
was  a  suit  to  enjoin  the  sale  of  land  under  a  deed  of 
trust  securing  the  purchase  money  thereof  on  ac- 
count of  defect  in  the  title  to  part  of  the  land. 
MAXWEUi.  J.,  In  delivering  the  opinion  of  the  court, 
said  :  "It  seems  to  me,  therefore,  that  the  com- 
plainant thus  made  out  a  case  showing  clearly  that 
Chilton's  title  was  defective,  and  was  entitled  to 
have  the  sale  of  the  land  enjoined  until  the  title 
could  be  settled.  Keytone  v.  Brawfords,  5  Leigh  30; 
Ralston  V.  Miller.  8  Rand.  44."  See  principal  case 
also  cited  to  this  effect  in  Heavner  v.  Moran,  80  W. 
Va.  343,  4  S.  E.  Rep.  411.  See  further,  foot-note  to 
Faulkner  v.  Davis,  18  Gratt  661. 

See  generally,  on  the  subject  of  Injunctions,  mono- 
graphic fM><«  on  "Injunctions"  appended  to  Claytor 
V.  Anthony,  15  Gratt  618. 
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James.  James  Trimble  died  in  1776,  in- 
testate as  to  these  lands,  and  they  de- 
scended to  his  son  and  heir,  John  Trimble ; 
and  he  died  about  the  year  1782,  having' 
by  his  will  devised,  that  these  lands  should 
be  sold,  and  the  proceeds  divided  between 
his  sisters,  Susan  the  wife  of  Samuel  Steele, 
and  Agtiess  the  wife  of  David  Steele. 

In  1768,  George  M'Knight  procured  a 
survey  to  be  made  of  75  acres  of  land,  for 
which  he  had  previously  made  an  entry, 
and  which  he  had  tfiken  possession  of  and 
improved,  with  the  knowledge  (as  he  al- 
leged) of  David  and  James  Trimble;  this 
land  being,  at  the  time  of  the  entry,  sup- 
posed to  be  coterminous  with  Trimble's  300 
acre  tract;  but  (as  he  further  alleged)  upon 
running  the  lines  of  Trimble's  survey, 
those  lines  were  found  to  be  altogether 
vague  and  uncertain :  the  lines  according  to 
Trimble's  pretensions,  contained  much 
more  than  300  acres,  and  included  the  75 
acres  which  M' Knight  had  entered  for, 
taken  possession  of,  and  improved ;  whereas 
the  lines  of  that  survey,  corrected  as  they 
ought  to  be,  would  not  include  the  75  acres 
which  M' Knight  had  taken  up.  And  in 
1773,  M'Knight  exhibited  a  bill  in  chan- 
cery, in  the  general  court,  against  David 
and  James  Trimble,  insisting  that  the  lines 
of  their  survey  should  be  corrected,  and  that 
they  should  be  restricted  to  their  quantity 
of  300  acres,  so  that  he  might  obtain  a 
grant  for  his  75  acres.  The  defendants 
died  before  any  decree  was  made  in  the 
suit,  and  no  further  proceedings  were  had 
in  it. 

In  1781,  M'Knight  took  up  160  acres  of 
land  contiguous  to  the  75  acres  claimed  by 
him.  And  in  May  1781,  he  entered  into  a 
written  agreement  with  John  Trimble,  who 
as  heir  at  law  of  James  Trimble  then  held 
all  the  rights  acquired  by  David  Trimble 
in  the  lands  in  question ;  whereby  M'Knight 
agreed  to  convey  18  acres  of  the  land  then 
held  by  him,  to  John  Trimble,  and  he  put 
him  in  possession  of  the  same  in  pursuance 
of  the  agreement,  but  made  no  con- 
veyance thereof.  There  was  little  or 
41  no  ^reason  to  doubt,  though  there 
was  no  positive  evidence  of  the  fact, 
that  this  agreement  of  May  1781,  was  a 
compromise  of  the  controversy  which  was 
the  subject  of  the  suit  brought  by  M'Knight 
in  the  general  court  in  1773;  for  M'Knight, 
thenceforth,  continued  to  hold  all  the  land 
he  claimed  in  that  suit,  except  those  18 
acres ;  and  John  Trimble,  and  those  claim- 
ing under  him,  held  the  18  acres,  and  all 
the  lands  claimed  by  the  Trimbles,  except 
such  as  was  included  within  the  lines 
claimed  by  M'Knight. 

Afterwards,  in  December  1781,  M'Knight 
had  surveys  made  of  the  two  tracts  of  75  and 
160  acres ;  and  in  1788,  he  obtained  grants 
from  the  commonwealth. 

After  the  death  of  John  Trimble,  Samuel 
Steele  and  Susan  his  wife  sold  the  interest 
devised  by  his  will  to  her  in  these  lands,  to 
Hugh  Brawford.  And  John  Trimble's  ex- 
ecutors conveyed  the  land  to  Brawford  and 
David  Steele  (the  husband  of  Agness,  the 
co-legatee  of  Susan)  by  deed  dated  the  2nd 
October  1804.  This  conveyance  described 
the  land  as  one  parcel  of  325  acres,  and  (the 
parties    having   been   misled  by  a  very  er- 


roneous survey,  that  had  been  made  by  a 
person  unacquainted  with  the  boundaries) 
conveyed  them  by  metes  and  bounds,  which 
were  wholly  variant  from  the  lines  de- 
scribed in  the  grants  to  David  Trimble,  and 
included  a  large  part  of  the  land  claimed, 
and  then  actually  held,  by  M'Knight.  Yet 
David  Steele  and  Brawford  took  and  held 
possession,  as  tenants  in  common,  accord- 
ing to  the  true  lines,  as  established  by  the 
grant  to  David  Trimble,  and  the  compro- 
mise between  M'Knight  and  John  Trimble. 

In  1804,  a  suit  was  brought  by  David 
Steele  and  Brawford  against  M'Knight,  in 
the  superior  court  of  chancery  of  Staunton, 
for  a  specific  execution  of  his  agreement 
with  John  Trimble  of  May  1781 ;  praying, 
that  he  might  be  compelled  to  convey  the 
18  acres  therein  mentioned  to  them.  The 
chancellor  decreed  specific  execution,  ac- 
cording to  the  prayer  of  the  bill;  and 
M'Knight,  in  pursuance  of  the  decree,  con- 
veyed the  18  acres  to  Steele  and  Braw- 
ford, by  deed  dated    the    10th  of   February 

1807. 
42  *In  September  1813,    Brawford   sold 

and  conveyed  to  Bernard  Key  ton,  for 
1000  dollars,  all  his  undivided  moiety  of  the 
lands  held  in  common  with  David  Steele, 
describing  the  lands,  as  being  one  tract  of 
325  acres,  conveyed  to  them  by  John 
Trimble's  executors,  and  another  of  18 
acres  conveyed  to  them  by  M'Knight.  This 
deed,  in  describing  the  boundaries  of  the 
325  acres,  pursued  the  erroneous  boundaries 
mentioned  in  the  deed  of  John  Trimble's 
executors:  yet  Key  ton  (whose  wife  was  one 
of  the  heirs  of  David  Steele  who  was  now 
dead)  took  and  held  the  lands,  in  co|nmon 
with  the  other  co-heirs  of  Steele,  according 
to  the  lines  by  which  Steele  and  Brawford 
had  held  them.  The  erroneous  descrip- 
tion of  the  boundaries  in  this  deed,  was 
owing  to  a  mistake,  common  to  both  par- 
ties, into  which  they  were  led  by  the  erro- 
neous description  of  them  in  the  deed  from 
John  Trimble's  executors.  Keyton  lived 
near  the  lands,  and  was  well  acquainted 
with  them:  Brawford  lived  at  somexlis- 
tance  from  them,  and  had  much  less  knowl- 
edge of  them. 

The  1000  dollars  purchase  money,  which 
Keyton  was  to  pay  to  Brawford,  was  pay- 
able in  instalments ;  and  some  of  the  instal- 
ments were  paid  to  Brawford  in  his 
lifetime.  He  died  in  1817;  and  Keyton 
died  about  the  same  time. 

In  June  1818,  while  a  part  of  the  purcha  se 
money  contracted  to  be  paid  by  Keyton  to 
Brawford,  remained  yet  unpaid,  the  admin- 
istratrix and  heirs  of  Keyton  exhibited  a 
bill  in  the  superiour  court  of  chancery  of 
Staunton,  against  the  heirs  of  M'Knight, 
the  executors  and  heirs  of  Brawford,  and 
the  heirs  of  David  Steele;  wherein  they 
alleged— 1.  That  a  considerable  part  of 
land  held  by  M' Knight's  heirs,  under 
the  grants  to  him  of  April  1788,  was 
included  in  the  elder  grants  to  David 
and  James  Trimble  of  October  1765  and 
March  1771;  that  M'Knight's  heirs  had 
no  title  to  so  much  of  the  land  held 
under  the  junior  grant  to  their  ancestor, 
as  was  included  in  the  elder  grants 
to  the  Trimbles,  and  in  the  convey- 
ances from   John    Trimble's    executors   to 
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David   Steele    and    Brawford,     and    from 
Brawford  to  Kejton ;  and  thej  claimed 
43        the   same    under    the    elder  *grant8. 
2.  That  it  was  the  intention  of  John 
Trimble  to  devise,  bj  his  will  made  in  1783, 
aU  the  lands  which    he    inherited  from  his 
father  James,  which  James  bought  from  his 
brother  David,  and   which  David  was  enti- 
tled to  under  his  grants  of  October  1765  and 
March    1771 :  that    it  was  the    intention  of 
Samuel    Steele  and  Susan  his  wife,  to  sell 
and   convey  to  Brawford,    all  their  interest 
in    the  lands,    devised   by  John  Trimble  to 
be   sold,  and   the  proceeds  divided  between 
Susan    and  Agness  Steele :  that  it   was  the 
intention  of   John  Trimble's  executors,  by 
their   deed  of   October  1804,  to  convey   to 
David    Steele  and  Brawford,   in  undivided 
moieties,  all  the  lands  that  had  been  owned 
by    the  Trimbles,  and  to  which  their  testa- 
tor was  entitled,  though  that  deed  (through 
mistake,    arising    from   the   ignorance   of 
the  parties  as  to   the   true   boundaries  and 
title  papers,  the  lands  being  then  altogether 
in  woods  and  unsettled,  and  the  parties  be- 
ing misled  by   an   erroneous   survey)    con- 
veyed   the    lands    by    a     very     erroneous 
description  of  the   boundaries :    and  that  it 
was    the   intention  of  Brawford  to  sell  and 
convey  to  Key  ton,  his  undivided  moiety  in 
all  the  lands  to  which  he  and  David  Steele's 
heirs    were    justly     entitled     in    common, 
thoug'h    his  deed   to    Keyton    followed  the 
mistaken    and  erroneous  description  of  the 
boundaries    contained    in    the    deed    from 
Trimble's  executors  of   October  1804.     And 
thej  prayed,  that  the   mistakes  in    the  de- 
scription  of  the    boundaries,    in  the  deed 
from   Brawford   to  Keyton,   should  be  cor- 
rected, and  that  Brawford's  heirs  should  be 
decreed  to  convey  to  Keyton 's  heirs,  Braw- 
ford's   undivided  moiety  in  the   lands,    ac- 
cording to  the  true   boundaries  thereof,   as 
well  those  which  had  been  actually  held  in 
possession  by  David   Steele  and  Brawford, 
as  what  should  be  recovered  from  the  heirs 
of  M'  K  night.     They  did  not  expressly  claim 
an  abatement    from    the   purcnase    money 
contracted  to  be  paid   by  Keyton   to  Braw- 
ford, for  any   deficiency   in  quantity    that 
might  be  discovered ;  but  they  asked  an  in- 
junction, to  restrain   Brawford's  executors 
from    proceeding   to  recover  the  balance  of 
the  purchase  money,  until   the  just  bound- 
aries of  the    lands  should    be  ascer- 
44        tained,  and  a  perpetual  injunction,  *in 
case    the   heirs  of  M'Knight  should 
succeed    in   holding   any   part  of  the  lands 
intended  to  be  sold  by  Brawford  to  Keyton. 
3.  As  against  the  heirs  of  David  Steele,  the 
bill    prayed   a  partition   between  them  and 
the  heirs  of  Keyton,  so  soon  as  the  conflict- 
ing rights  to  the  lands  should  be  adjusted, 
and  the  lands  to  be  divided,   accurately  as- 
certained. 

The  executors  and  heirs  of  Brawford 
expressed  their  willingtiess,  that  the  mis- 
takes in  the  deed  of  tiieir  ancestor  to  Key- 
ton  (which,  they  said,  was  prepared  under 
the  directions  of  Keyton  himself)  should 
be  corrected.  But  they  insisted,  that  their 
ancestor  contracted  to  sell  his  undivided 
moiety  in  the  lands  to  which  he  and  David 
Steele  were  entitled  in  common,  for  1000 
dollars    in   gross,  whatever  might   be    the 
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true  boundaries  or  quantities  of  these 
lands;  that  it  was  not  the  intention  of 
Brawford  to  sell,  or  of  Keyton  to  pur- 
chase, any  of  the  land  held  by  M'Knight ; 
and  that  they  were  entitled  to  the  whole 
purchase  money,  without  abatement  on 
account  of  any  conflicting  claim  of 
M'Knight's  heirs ;  since  M'Knight  was  in 
possession  of  all  the  land  he  now  claimed, 
at  the  time  of  Brawford 's  sale  to  Keyton, 
and  this  was  well  known  to  Keyton,  who 
was  also  well  acquainted  with  the  lands, 
and  the  true  and  ancient  boundaries  by 
which  they  had  in  fact  been  held. 

It  is  unnecessary  to  state  the  defence  of 
M'Knight's  heirs;  the  chancellor,  very 
early,  dismissed  the  bill  as  to  them,  and 
the  propriety  of  that  decree  hardly  ad- 
mitted of  doubt.  The  only  controversy 
was  that  between  the  heirs  of  Keyton  and 
the  heirs  of  Brawford. 

The  deed  from  Brawford  to  Keyton  de- 
scribed the  lands  as  consisting  of  two  par- 
cels; one  conveyed  to  David  Steele  and 
Brawford  by  John  Trimble's  executors, 
containing  325  acres,  and  the  other 
conveyed  to  them  by  M'Knight  containing 
18  acres ;  in  all,  343  acres.  By  surveys, 
made  under  orders  of  the  chancellor,  it 
appeared,  that  the  land  embraced  within 
the  boundaries  of  the  grant  of  300  acres  to 
David  Trimble  of  October  1765,  (according 
to  the    lines   of   that   grant  contended  for 

by  Keyton 's  heirs)  exclusive  of 
45        ♦the  land   held    by    M'Knight   under 

his  conflicting  claim,  was  only  271 
acres  and  a  half ;  and  that  the  parcel  con- 
veyed by  M'  Knight  to  Steele  and  Brawford 
was  19  acres  and  a  quarter;  in  all,  only  290 
acres  and  three  quarters ;  so  that,  as  Key- 
ton 's  heirs  alleged,  there  was  a  deficiency 
in  quantity  of  52  acres  and  a  quarter.  And 
as  this  52  and  a  quarter  acres  was  included 
within  the  boundaries  described  in  the  deed 
from  Brawford  to  Keyton,  and  lost  by 
reason  of  the  conflicting  claims  of 
M'Knight,  therefore,  at  the  hearing  of  the 
cause,  they  insisted  on  a  rateable  abate- 
ment from  the  purchase  money  for  the  de- 
ficiency. 

But  it  also  appeared  from  a  survey  filed 
with  the  bill,  that  there  was  another 
parcel  of  78  acres  lying  contiguous  to  the 
tract  of  290  acres  and  a  half;  which, 
whether  it  was  parcel  of  David  Trimble's 
lesser  grant  of  140  acres,  or  (more  prob- 
ably) of  his  inclusive  survey  of  430  acres, 
or  by  whatever  right  it  was  claimed,  had 
been  in  fact  held  by  David  Trimble,  by 
James  Trimble  under  him,  by  John  Trim- 
ble heir  at  law  of  James,  by  David  Steele 
and  Brawford,  and  by  Steele's  heirs  and 
Keyton  after  his  purchase  from  Brawford. 
Counting  these  78  acres  (and  Brawford 's 
heirs  insisted  they  ought  to  be  counted)  as 
part  of  the  lands  sold  by  Brawford  to  Key- 
ton,  the  whole  quantity  was  above  368 
acres.  But  Keyton  obtained  a  grant  from 
the  commonwealth  for  the  78  acres;  and 
his  heirs  claimed  that  parcel  under  that 
grant,  though  there  was  parol  evidence 
which  rendered  it  very  probable,  that  Key- 
ton  himself  had  considered  it  as  part  of  the 
land  he  bought  of  Brawford,   and   obtained 
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the  commonwealth's  grant  for  it  only  to 
perfect  the  title.* 

The  chancellor,  by  his  decree,  first  settled 
the  boundaries  of  the  lands  to  which  Key- 
ton's  heirs  were  entitled,  under  his  pur- 
chase from  Brawford,  by  reference  to  the 
surveys:  and  then  declaring,  that,  as  the 
boundaries  described  in  the  deed  from 
John    Trimble's  executors  to   Steele 

46  and      Brawford,      *were,      acknowl- 
edgedly,     wholly     erroneous,    owing 

to  the  ignorance  of  the  parties  as  to  the 
actual  boundaries;  as  the  boundaries  in 
Brawford's  deed  to  Keyton  were  also  er- 
roneous, being  founded  on  the  previous 
mistakes  in  the  deed  from  Trimble's  exec- 
utors ;  and  as  the  bill  itself  alleged  these 
mistakes,  accounted  for  them,  and  prayed 
the  correction  of  them ;  therefore,  the  heirs 
of  Brawford  were  not  liable  for  any  land 
embraced  within  the  mistaken  boundaries 
described  by  their  ancestor's  deed  to  Key- 
ton,  and  not  included  within  the  true 
lines  as  ascertained  and  established  by  the 
court;  and,  therefore,  he  dismissed  the  bill 
as  to  Brawford' s  heirs,  with  costs.  From 
this  decree  Keyton 's  administratrix  and 
heirs  appealed  to  this  court. 

Johnson,  for  the  appellants. 

Leigh,  for  the  appellees. 

TUCKER,  P.  I  think  it  abundantly 
clear,  that  the  appellants  are  not  entitled 
to  relief,  on  the  ground  of  the  superiour 
title  of  the  M* Knights  to  a  portion  of  the 
tract  comprehended,  as  it  is  said,  within 
the  boundaries  set  forth  in  Brawford's  deed 
to  Keyton.  Admitting  the  right  of  a  party 
to  Injoin  the  payment  of  purchase  money, 
upon  proving  an  actual  outstanding  supe- 
riour title  in  another,  which  seems  now  to 
be  the  well  established  principle  of  our 
courts  (3  Rand.  44),  I  am  well  satisfied, 
that  there  is  no  such  ground  for  relief  in 
this  case,  because  the  vendor  never  con- 
templated selling  that  portion  of  land, 
which  lies  within  the  boundaries  claimed 
by  the  M'Knights. 

It  sufficiently  appears,  that  the  dispute 
between  David  and  James  Trimble  and 
George  M'Knight,  which  was  the  subject 
of  the  suit  brought  by  M'Knight  against 
them  in  the  general  court  in  1773,  was 
compromised  by  the  agreement  between 
M'Knight  and  John  Trimble  of  May  1781. 
(Here  the  president  stated  the  circumstances 
on  which  he  founded  his  opinion  on  this 
point. )  Thenceforth,  ever  since,  the  par- 
ties have  held  by  the  lines  as  settled  by  that 
compromise;  and  from  that  time,  the 

47  grant  to  David  Trimble  of  *October 
1765,  must  be  taken  to  have  been  lim- 
ited by  those  lines;  for  this  court  has  de- 
cided, that  the  agreed  boundaries  between 
parties  shall  be  sacredly  respected,  as  the 
real  and  true  boundaries  of  their  lands, 
whatever  evidence  may  be  offered  to  the 
contrary. 

Such  being  the  established  boundary  of 
Trimble's  grant,  we  are  told  by  the  bill, 
that  it  was  the  object  of  John  Trimble's  ex- 
ecutors,   in    1804,  to  convey  to   Steele   and 


•The  provisions  of  tbe  act  of  1797,  ch.  10.  1  Rev. 
Code,  ch.  86.  i  40,  p.  880,  rendered  it  unnecessary  to 
obtain  this  srrant :  the  title  was  complete  without 
it.— Note  in  Original  Edition. 


Brawford,  all  the  land  which  David  Trimble 
had  owned  Ac, ;  that  Keyton  purchased 
Brawford's  moiety  of  the  land  so  conveyed, 
and  that  Brawford  intended  to  convey  such 
moiety ;  but  that  the  land  was  altogether 
in  Woods,  when  the  deed  was  made  by 
Trimble's  executors  to  Steele  and  Braw- 
ford, the  boundaries  and  title  papers  were 
in  a  great  measure  unknown  to  the  parties, 
and  thus  the  description  of  the  boundaries 
in  that  deed,  was  altogether  erroneous. 
Now,  it  is  true,  that  the  bill  does  not  ex- 
pressly assign  the  embracing  of  M'Knight's 
lands  in  the  courses  of  the  deed,  as  one  of 
the  errors  committed ;  but  they  shew,  that 
the  parties  were  in  a  state  of  ignorance 
as  to  the  boundaries,  which  led  to  the 
mistaken  description ;  and  it  is  now  as- 
certained, that  their  grossest  mistake  was 
in  comprehending  lands  which  had,  more 
than  twenty  years  before,  been  given  up 
as  not  within  their  boundary.  I  am,  there- 
fore, well  satisfied,  that  the  deed  from 
Trimble's  executors  to  Steele  and  Braw- 
ford, and  that  from  Brawford  to  Keyton, 
are  both  erroneous,  in  this  particular;  and 
as  Keyton 's  representatives  come  here  to 
ask  equity,  they  must  submit  to  the  correc- 
tion of  that  error ;  and  the  rather,  if  Key- 
ton  was  well  acquainted  with  the  title,  and 
had  the  deed  prepared  which  was  afterwards 
executed  by  Brawford  and  wife. 

The  next  ground  on  which  relief  is  asked, 
is  the  alleged  deficiency  in  the  quantity  of 
the  land  sold.  This  depends  upon  the 
question,  whether  the  sale  was  in  gross  or 
by  the  acre ;  for  if  it  was  a  contract  of 
hazard,  in  which  each  party  took  upon  him- 
self the  risk  of  excess  or  deficiency,  there 
can  be  no  relief  afforded  to  either,  whatever 
may    be  the  actual  quantity   in   the   tract 

sold. 
48  *Questions   of  this   character   have 

frequently  been  before  this  court,  and 
nothing  is  better  established  than  the  law 
of  the  subject,  when  the  real  intention  of 
the  parties  in  the  contract,  is  once  ascer- 
tained. But  this  intention  it  is  sometimes 
difficult  to  discover,  from  the  carelessness 
of  the  parties,  from  the  use  of  equivocal 
expressions,  and  from  the  glosses  which 
are  given  to  the  transaction  by  the  testi- 
mony of  witnesses. 

Before  going  into  an  examination  of  the 
probable  intention  of  the  parties,  in  this 
case,  I  shall  premise  a  few  remarks  on 
the  subject.  Contracts  of  hazard,  such  as 
those  we  are  now  considering,  never  have 
been  discountenanced  by  our  law.  Where 
they  are  clearly  established,  they  are  valid, 
and  will  be  respected  and  enforced,  if  fair 
and  reasonable.  But,  though  such  a  con- 
tract of  hazard  is  valid,  it  is  not  readily  to 
be  presumed,  that  the  parties  designed  to 
enter  into  such  a  contract,  unless  it  is 
clearly  sustained  by  the  facts.  The  courts 
will  not  favor  such  a  construction ;  but  they 
will  rather  take  it,  that  a  contract  is  by  the 
acre,  whenever  it  does  not  clearly  appear, 
that  the  land  was  sold  by  the  tract,  and  not 
by  the  acre ;  Hundley  v.  Lyons,  5  Munf . 
342.  Nor  will  they  presume,  that  an  ex- 
ecutor, who  ought  not  to  sell  in  gross,  has 
done  so,  unless  the  fact  be  clearly  estab- 
lished; Jolliffe  V.  Hite,  1  Call  301.  Nor  do 
I  think  it  should  be  readily  presumed,  that 
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a  vendee,  who  is  ignorant  of  the  lines  and 
of  the  quantity  of  land,  would  enter  into 
such  a  contract  of  hazard  with  the  vendor, 
who  may  fairly  be  supposed  to  know  every 
thing  about  it ;  since,  in  such  a  contract, 
the  hazard  is  only  on  one  side. 

In  the  present  case  the  deed  itself  and 
the  circumstances,  afford  the  only  evidence 
of  the  character  of  this  purchase.  The 
deed  is  for  a  moiety  of  two  tracts  of  land, 
the  first  containing  325  acres,  and  the  sec- 
ond containing  18  acres.  Whether  the 
specification  of  the  number  of  acres  here, 
should  be  regarded  merely  as  matter  of  de- 
scription, or  in  the  stronger  light  of  a 
warranty  of  quantity,  may  well,  perhaps, 
admit  of  a  difference  of  opinion.  I  have 
looked  upon  such  mention  of  quantity,  as, 
in  general,  matter  of  description  only,  and 
not  of   itself  as  giving  the  character 

49  of  a  contract    *by    the    acre    to    the 
transaction.      I    am    satisfied,    that 

snch  a  thing  is  rarely  dreamed  of  by  those 
who  execute  deeds,  usually  filled  up  ac- 
cording to  a  formula,  without  the  slightest 
reference  to  the  real  contract  of  the  parties. 
In  the  present  case,  the  circumstances 
are  very  strong  to  shew  a  purchase  in  gross, 
instead  of  by  the  acre.  The  presumption 
against  a  vendee's  being  willing  to  make 
such  purchase,  is  rebutted  by  the  fact,  that 
Key  ton  was  himself  interested  in  the  estate, 
and  probably  knew  as  much  or  more  of  it 
than  Brawford.  The  tract  was  in  woods 
and  unsettled:  its  lines  were  unascer- 
tained, and  but  little  known  to  the  con- 
tracting parties:  the  value  by  the  acre  was 
small :  no  previous  attempt  was  made  to 
ascertain  the  lines  or  quantity,  and  no 
provision  for  a  survey,  preparatory  to  a 
final  adjustment  of  the  purchase  money, 
though  the  parties  were  very  uninformed 
about  the  land:  the  conveyance  was  of  325 
acres  instead  of  300,  as  set  forth  in  the 
grant  under  which  the  land  was  claimed ; 
whence  I  infer  that  an  estimate  of  quan- 
tity was  made  between  the  parties,  in  the 
deed  from  Trimble's  executors,  and  adopted 
by  Keyton  and  Brawford :  the  price  by 
the  acre  is  not  stated,  but  a  round  sum  of 
1000  dollars  given  for  this  body  of  un- 
settled land  :— these  facts  all  go  to  satisfy 
me,  that  Keyton  took  the  risk  of  the  pur- 
chase on  himself.  In  1  Call  325,  president 
Pendleton  speaking  of  Quesnel  v.  Wood- 
lief,  says,  **the  original  contract,  there, 
was  not  in  proof,  but  it  is  evident  to  me, 
that  it  was  for  a  specific  quantity,  since 
the  purchase  money  amounts  to  800  acres 
at  ;f4.  per  acre."  The  converse  of  the 
proposition  may  not  be  equally  conclusive; 
but  it  is  persuasive  evidence,  that  a  con- 
tract was  not  by  the  acre,  when  the  pur- 
chase money  is  not  an  equimultiple  of 
the  number  of  acres.  What  for  instance 
was  the  price  per  acre  of  this  purchase,  if 
the  contract  was  by  the  acre?  It  would 
be  5  dollars  83  cents,  and  thirty-one  three 
hundred  and  forty-third  parts  of  a  cent. 
If  in  addition  to  the  tracts  described 
as  325  and  18  acres,  he  really  did  get  also 
from  Brawford,  the  78  acres  which  have 
been  re-entered,  it  seems  very  probable, 
that  he    bought    the    whole  of  these 

50  various   claims  and  *interests,    such 
as  they  were,  for  the  gross  and  lump- 


ing sum  of  1000  dollars,  without  any  inten- 
tion of  being  responsible  for  excess  above 
the  quantity  represented  in  the  deed,  or  any 
hope  of  remuneration  for  deficiency. 
When  to  this  we  add  the  frame  of  the  bill, 
which  does  not  go  for  an  alleged  deficiency, 
and  the  late  date  at  which  it  was  filed, 
namely,  in  June  1818,  five  years  after  the 
purchase,  we  may  very  well  doubt,  whether 
Keyton  himself  or  his  heirs  ever  conceived, 
that  Brawford  was  responsible  for  a  defi- 
ciency, or  that  it  was  necessary  to  have  a 
survey  of  the  land,  before  it  could  be  ascer- 
tained what  sum  would  be  due  for  the  pur- 
chase money.  Their  object  was  to  get  the 
land  held  by  M'Knight,  or  to  be  paid  for 
the  loss  of  it,  as  Brawford's  deed  had  com- 
prehended it  by  mistake :  and  it  is  not  until 
after  those  points  are  decided  against  them, 
that  they  set  up  the  new  (and,  I  think,  in- 
compatible) claim,  that  this  was  a  con- 
tract for  a  specific  quantity  of  land.  I 
think  the  decree  ought  to  be  affirmed. 

The  other  judges  concurred.  Decree 
affirmed.  

51        *Brizendine'8  Adm'x  v.  Tisdale. 

Febrnary,  IQM,  Ricbmond. 

(Absent  Gbssn.  J.) 

AdmlDlttrstors— Plea  of  Fully  Administered— Verdict— 

Judgment*— Debt  on  bond  affalnst  administratrix  : 
plea,  fully  adminisiered :  verdict.  In  g-eneral 
terms,  thatdefendant  bas  not  fully  administered  ; 
and  Judirmcnt  tberenpon  for  tlie  debt  demanded, 
to  be  levied  de  bonis  testatorls  :  Hbld.  the  verdict 
is  insufficient  to  warrant  the  Jndirment. 

Debt  by  Tisdale  against  B.  Brizendine 
administratrix  of  J.  Brizendine,  on  a  bond 
of  her  intestate  for  ;f519.  brought  in  the 
circuit  court  of  Amelia.  Pleas,  Payment 
by  defendant's  intestate — Debts  of  supe- 
riour  dignity — and  Fully  administered ;  on 
which  issues  were  made  up.  Upon  the  trial, 
the  jury  found  a  verdict  in  these  words : 
**We  of  the  jury  find,  that  the  defendant's 
intestate  has  not  paid  the  debt  in  the  dec- 
laration mentioned,  and  that  there  are  no 
debts  of  superiour  dignity  due  from  the  in- 
testate, and  that  the  defendant  has  not  fully 
administered  all  the  assets  which  came  to 
her  hands  belonging  to  her  intestate ;  and 
therefore,  we  find  for  the  plaintiff  the  debt 
in  the  declaration  &c. "  Whereupon,  the 
court  gave  judgment  for  the  plaintiff,  for 
the  debt  demanded,  to  be  levied  de  bonis 
testatoris.  The  defendant  applied  by  pe- 
tition to  this  court,  for  a  supersedeas  to  the 
judgment;  which  was  allowed. 

Copland,  for  the  plaintiff  in  error,  ob- 
jected that  the  verdict  was  insufficient  to 
warrant  the  judgment,  since  it  did  not  find 
the  amount  of  the  assets  that  came  to  the 
hands  of  the  administratrix,  or  that  assets 
unadministered  sufficient  to  pay  the  debt, 
came  to  her  hands. 

The  court,  referring  to  the  cases  of 
Sturdivant's  adm'r  v.  Raines's  ex'or,  1 
Leigh  481,  and  Gardner's  adm'r  v.  Vidal, 
6  Rand.  106,  reversed  the  judgment,  and 
ordered  a  venire  de  novo. 


*See  monographic  noi€  on  "  Executors  and  Admin- 
istrators '*  appended  to  Rosser  v.  Depriest,  6  Gratt. 
6 ;  monographic  note  on  **  Debt,  The  Action  of"  ap- 
pended to  Davis  V.  Mead,  18  Qratt  118. 
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♦Poore  V.  Price. 

February,  1884.  Rlctamoiid. 
(Absent  Grsbn,  J.) 
[27  Am.  Dec.  582.] 
Chancery  Jurlfdlctlon— Prand— ReinsUtinir  Mortgage 
Lien  Where  Release  Was  Procured  by  Prand.*— Plain- 
tiff in  chancery  Is  Induced  to  release  a  mortflra«re 
of  real  estate,  to  defendant,  a  purchaser  of  tbe 
mortffa«red  subject,  and  to  take  a  transfer  from 
bim,  without  his  own  indorsement,  of  notes  of 
others  negotiable  at  bank,  by  defendant's  false 
and  fraudulent  representation  that  the  notes  were 
collaterally  and  amply  secured,  by  an  aasurance 
that  they  were  nowise  tainted  with  usury,  and  by 
an  express  promise  that  if,  and  so  soon  as,  the  par- 
ties to  the  notes  should  in  any  way  set  up  the  ob- 
jection of  usury  to  them,  defendant  would  himself 
Immediately  pay  the  contents  of  the  notes  to  plain- 
tiff :  the  notes  so  transferred  to  plaintiff,  beinsr 
protested  for  non-payment,  he  brings  suit  on  them, 
and  recovers  judg-ment  asrainst  maker  and  in- 
dorser :  and  then  maker  flies  bill  In  chancery  to 
In  join  judgment,  and  for  relief  on  ground  of  usury, 
and  it  appears  probable  the  notes  are  in  fact  usu- 
rious :  whereupon,  plaintiff  flies  this  bill,  imme- 
diately, praying  that  defendant  be  compelled  to 
pay  him  the  contents  of  the  notes,  according  to 
his  promise  :  and  that  the  lien  of  plaintiff's  mort- 
gage, of  which  defendant  had  fraudulently  pro- 
cured his  release,  be  reinstated  and  enforced : 
Held,  1.  that  though  plaintiff  might  have  main- 
tained action  at  law  on  the  promise,  yet  the  prom- 
ise being  part  of  the  fraud,  chancellor  has 
jurisdiction  to  relieve  on  the  ground  of  the  prom- 
ise ;  and  2.  that  plaintiff  has  a  right  to  have  the 
lien  of  the  mortgage  reinstated,  and  on  this  ground 
also,  plaintiff's  case  is  properly  relievable  in  equity. 

This  was  an  appeal  from  a  decree  of  Uie 
superiour  court  of  chancery  of  Richmond, 
dismissing  a  bill  exhibited  bj  Poore 
against  Price.  The  facts  of  the  case  were 
most  earnestly  controverted  between  the 
parties ;  but,  in  the  opinion  of  this  court, 
the  following  state  of  facts,  alleged  by 
Poore  in  his  bill,  was  clearly  established 
by  the  proofs. 

Barrett  having  mortgaged  a  parcel  of  real 
property  in  the  city  of  Richmond  to  Poore, 
to  secure  a  just  debt  of  above  3000  dollars 
which  he  owed  him,  and  this  mortgage 
being  an  ample  security  for  the  debt,  and 
Barrett  being  at  the  same  time  alt>o 
indebted  to  Price,  Price  was  desirous 
S3  *to  purchase  of  Barrett  the  property 
he  had  mortgaged  to  Poore,  and  thus 
to  obtain  satisfaction  of  the  debt  due  from 
Barrett  to  himself.  But  Barrett  positively 
refused  to  sell  the  property  to  Price,  until 
the  debt  for  which  it  was  mortgaged  to 
Poore,  should  be  satisfied ;  and  Price,  on 
his  part,  in  order  to  make  the  property 
available  to  him,  in  case  he  should  accom- 
plish the  purchase  of  it,  was  solicitous  to 
relieve  it  from  Poore's  incumbrance,  and, 
at  the  same  time,  to  controvert  into  availa- 
ble funds  three  negotiable  notes  of  which 
he  was  the  holder,  and  in  which   Campbell 


*Chancerv  Jurisdiction— Praud.— The  principal  case 
was  cited  with  approval  in  Vanbibber  v.  Beirne,  6  W. 
Va.  17fl.  See  further,  monographic  note  on  **  Juris- 
diction "  appended  to  Phippen  v.  Durham,  8  Gratt 
467;  monographic  note  on  "Fraud"  appended  to 
Montgomery  v.  Rose,  1  Pat  &  H.  6. 


and  Brooks  were  botmd  as  maker  and  in- 
dorser.  Price,  therefore,  opened  a  treaty 
with  Poore,  to  purchase  a  release  of  the 
mortgage  he  held  on  Barrett's  property; 
in  which  he  proposed  to  transfer  to  Poore, 
the  three  negotiable  notes  of  Campbell  and 
Brooks  (whom  he  represented  to  be  sol- 
vent) which  had  not  then  come  to  maturity, 
one  for  1160  dollars,  another  for  550  dol- 
lars, and  the  third  for  253  dollars,  and  to 
pay  him  the  balance  of  the  mortgage  debt, 
in  other  funds.  Poore  made  no  question 
as  to  the  solvency  of  Campbell  and  Brooks ; 
he  objected,  however,  that  the  notes 
were  probably  usurious;  but  this  Price 
positively  denied,  asserting  that  they  were 
good,  and  secured  on  property  of  tenfold 
the  value.  Poore  still  declined  taking  these 
notes ;  saying,  that  he  would  not  purchase 
a  law  suit;  that,  whether  the  notes  were 
usurious  or  not,  he  might  be  tied  up  in 
chancery  upon  an  allegation  of  usury: 
upon  which  Price  expressly  undertook  and 
promised  Poore,  that  if,  and  so  soon  as, 
any  objection  should  be  raised  to  the  pay- 
ment of  the  notes  on  the  score  of  usury, 
he  would  himself  immediately  pay  him  the 
contents  of  the  notes.  By  these  represen- 
tations and  this  express  promise  of  Price, 
Poore  was  induced  to  accept  a  transfer  of 
these  notes  of  Campbell  and  Brooks,  with- 
out an  indorsement  of  them  by  Price,  and 
to  release  the  mortgage  he  held  of  Bar- 
rett's property ;  which  Price  immediately 
purchased  of  Barrett.  The  representation 
made  by  Price  to  Poore,  that  the  notes 
were  secured  by  ample  collateral  security, 
was,    in   the  opinion  of  this  court,  clearly 

proved  to  be  false  and  fraudulent. 
54       When  the  notes   came  *to  maturity, 

the  smaller  note  of  253  dollars  was 
paid.  The  other  two  were  renewed  for  six 
months;  but  Price  assented  to  this,  and 
indeed  proposed  it,  saying,  that  if  such  in- 
dulgence was  given,  he  had  no  doubt  they 
would  be  punctually  paid.  The  renewed 
notes  were  protested  at  maturity,  for  non- 
payment ;  upon  which  Poore  brought  suit 
on  them ;  and  thereupon,  Campbell  exhib- 
ited a  bill  in  the  superior  court  of  chancery 
of  Richmond  against  Poore  and  Price, 
charging  that  the  consideration  of  the 
notes  was  usurious, — that  they  grew  out 
of  transactions  between  Price  and  him,  in 
which  Price  had  practised  most  grievous 
extortion  upon  him;  and  praying  relief 
from  the  usury :  and  when  Poore  recovered 
judgments  against  him  at  law,  he  prayed 
an  injunctioa  to  stay  further  proceedings 
on  them;  which  was  awarded.  In  that 
suit,  a  long  controversy  ensued  between 
Campbell  and  Price;  but  Campbell  hav- 
ing left  the  state,  and  security  for  costs 
being  required  of  him  and  he  failing  to 
give  it,  his  bill  was  for  that  cause  dis- 
missed, before  the  decree  was  made  in  this 
suit  between  Poore  and  Price. 

Immediately  after  Campbell  had  brought 
his  suit  against  Poore  and  Price,  for  relief 
against  his  notes  transferred  by  Price  to 
Poore,  on  the  allegation  of  usury,  Poore 
brought  this  suit  against  Price,  setting 
forth,  in  his  bill,  the  facts  of  the  transac- 
tion between  him  and  Price,  as  above 
stated ;    praying  relief    in  equity,    on    the 
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ground  of  the  fraud  practised  upon  him  by 
Price,  by  which  he  had  been  induced  to 
take  the  transfer  of  (Campbell  and  Brooks's 
notes  without  Price's  indorsement,  and  to 
release  his  lien  on  Barrett's  property,  and 
of  Price's  promise,  that  if  any  objection 
should  be  raised,  and  so  soon  as  it  should 
be  raised,  to  the  payment  of  the  notes,  on 
the  score  of  usury,  he  would  himself  pay 
the  contents  thereof ;  and  praying  further, 
that,  as  Price  still  held  the  property  he  had 
purchased  of  Barrett,  the  court  would  re- 
store to  Poore  the  benefit  of  his  original 
lien  on  it,  of  which  Price  had,  by  false 
representations  and  fraud,  procur^  a  re- 
lease from  him. 

Price,    in    his   answer,    denied   all    the 
material  facts  alleged  in  the  bill. 

55  *The    chancellor    did    not,    in    his 
decree,  intimate  the  ground  on  which 

he  dismissed  the  bill;  but,  most  probably, 
be  thought  the  case  alleged  in  the  bill  was 
not  proper  for  relief  in  equity ;  that  if  the 
plaintiff  had  right,  he  had  a  complete  rem- 
edy at  law. 

The  argument  of  the  cause  here,  by  Tay- 
lor and  Stanard  for  the  appellant,  and 
Johnson  for  the  appellee,  tnmed  chiefly  on 
the  controverted  questions  of  fact.  The 
only  point  of  law  raised,  was  the  question 
of  jurisdiction. 

CARR,  J.  I  feel  no  doubt  about  the  facts 
of  this  case :  the  evidence  establishes  all 
the  material  allegations  of  the  bill,  and 
wholly  discredits  the  answer.  [He  stated 
the  case  as  alleged,  and,  in  his  opinion, 
fully  proved.]  My  only  difficulty  has  been 
on  the  question  of  jurisdiction ;  for  I  am 
principled  against  stretching  the  doctrines 
of  equity,  to  take  in  every  case  which  seems 
to  present  hardship.  Upon  examination, 
however,  I  am  satisfied,  that  the  bill  pre- 
sents a  case  proper  for  relief  in  equity.  It 
expressly  charges  fraud  in  the  contract, 
and  prays  a  decree  against  Price  for  the 
amount  of  the  notes,  and  a  sale  of  the  house 
and  lot  in  default  of  payment.  Fraud  is 
one  of  the  largest  and  most  fruitful  heads 
of  equity.  In  1  Madd.  Ch.  Prac.  258,  the 
general  proposition  is  laid  down,  and  many 
cases  cited  in  support  of  it,  that  *4n  all 
cases  of  fraud  not  penal,  a  court  of  equity 
has  a  concurrent  jurisdiction  with  courts  of 
law,  with  the  exception  as  to  ^ud  in  ob- 
taining a  will."  It  will  be  observed,  that 
the  very  phrase  (concurrent  jurisdiction), 
gives  the  idea,  that  equity  may  act, 
where  there  is  also  a  remedy  at  law; 
and  the  cases  shew  this  clearly.  Thus,  in 
Colt  V.  WooUaston,  2  P.  Wms.  156,  the  de- 
fendant had  invented  a  project  for  ex- 
tracting oil  out  of  radishes,  for  which  he 
obtained  a  patent  and  sold  out  shares, 
at  ;f 20.  a  piece;  the  plaintiffs  had  bought 
six  shares,  and  paid  ;f  120.  for  them ;  the 
thing  tnmed  out  a  bubble,  and  they 
filed  their  bill  to  recover  back  the  money. 
It  was  objected,    that    if  aggrieved, 

56  »they  had  a  plain  remedy  at  law ;  but 
the  bill   was  sustained,  and  a   decree 

rendered.  On  the  point  of  jurisdiction,  the 
court  said,  '*It  is  no  objection,  that  the 
parties  have  their  remedy  at  law,  and  may 
bring  an  action,  for  money  had  and  re- 
ceived to  the  plaintiff's  own  use ;  for  in 
cases    of   fraud,  the  court  of    equity  has  a 


concurrent  jurisdiction  with  the  common 
law, — matter  of  fraud  being  the  great  sub- 
ject of  relief  here. ' '  Stent  v.  Bailis,  Id. 
220,  is  a  case  of  the  same  kind,  where  the 
same  objection  received  the  same  answer. 
I  consider  these  cases  exactly  in  point. 
But  it  seems  to  me,  there  is  another 
ground  of  equity.  Poore  had  a  lien  on 
Barrett's  property  (I  do  not  speak  of  the 
equitable  lien — he  had  an  actual  incum- 
brance by  deed)  and  this  he  was  induced  to 
release,  by  that  false  and  fraudulent  rep- 
resentation, which  Price  made  as  to  the 
notes,  and  which  formed  a  part  of  the  very 
contract,  by  which  Price  obtained  the  prop- 
erty. Now,  we  know,  that  fraud  or  covin 
(as  is  said  in  Fermor's  case  3  Co.  77,  and 
repeated  by  lord  Mansfield,  in  Bright  v. 
Eynon,  1  Burr.  395),  may,  in  judgment  of 
law,  avoid  every  kind  of  act ;  and  we  know 
also,  that,  in  such  cases,  it  is  the  peculiar 
province  of  equity,  to  place  the  parties  as 
nearly  as  may  be  in  their  former  situation. 
Price  still  holds  this  property,  and  the 
bill  prays  that  the  plaintiff's  lien  on  it  may 
be  revived,  and  that  in  default  of  payment 
of  the  notes  by  Price,  there  may  be  a  decree 
for  the  sale  of  the  property.  And  this 
seems  to  me  clearly  just.  We  do  not  know 
what  may  be  the  circumstances  of  Price, 
nor  can  this  make  any  difference  in  the 
principle :  but  suppose  him  insolvent,  ex- 
cept as  to  this  property,  would  it  not  be 
very  unjust,  that  he  should  hold  it  clear  of 
the  lien  which  he  had,  by  his  own  fraud, 
induced  the  plaintiff  to  give  up? 

I  think,  therefore,  that  the  decree  should 
be  reversed  and  a  decree  entered  here,  for 
the  amount  of  the  notes,  with  interest,  to 
be  paid  within  a  given  time;  and,  in  de- 
fault of  such  payment,  that  the  property 
be  sold  to  raise  the  money. 

CABELI^      and     BROOKE,      J.,      con- 
curred. 
57  ♦TUCKER,    P.    The    case   alleged 

in  the  bill  is  completely  proved.  The 
bill  sets  forth  a  detail  of  facts,  out  of  which 
arise  two  substantive  reasons  for  charging 
the  defendant.  That,  indeed,  on  which 
the  draftsman  of  the  bill  seems  to  have 
principally  relied,  was  the  promise  of  Price 
to  pay  the  notes,  if  the  defence  of  usury 
should  be  set  up.  But  it  is  also  alleged, 
that  Price,  when  he  transferred  the  notes 
of  Campbell  and  Brooks,  stated  them  to 
be  perfectly  good,  the  payment  being  se- 
cured upon  property  of  tenfold  the  value. 
Now,  if  this  was  not  true ;  if  Campbell  and 
Brooks  were  insolvent;  if  Price's  indorse- 
ment of  the  notes  was  dispensed  with,  so 
that  there  was  to  be  no  responsibility  on 
his  part  on  the  ground  of  insolvency ;  and 
if,  obviously,  this  was  all  done  in  conse- 
quence of  Price's  assurance  that  Campbell 
and  Brooks  were  good,  and  these  notes  well 
secured ;  it  is  very  clear,  that  this  allega- 
tion is  all  important,  and  that  if  the  waiver 
of  Price's  own  responsibility  as  an  endorser, 
was  the  consequence  of  these  false  rep- 
resentations made  by  him,  such  release 
of  Price  must  be  considered  void,  and  he 
regarded  as  bound  for  the  demand.  There 
are,  then,  two  foundations  for  the  claim 
to  relief :  1.  the  agreement  to  be  responsi- 
ble upon  the  plea  of  usury  being  resorted 
to ;  and  2.  the  fraud  of  Price,  in  represent- 
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ing  the  paper  as  well  secured,  and  absolv- 
ing himself  from  liability  by  transferring 
the  notes  without  indorsing  them. 

The  last  of  these  grounds  is  amply  suffi- 
cient to  sustain  the  jurisdiction  of  the 
court;  for  Poore  could  not  make  Price 
responsible  at  law  for  the  insolvency  of 
Campbell  and  Brooks,  since  his  name  does 
not  appear  upon  the  notes,  and  it  was  un- 
derstood that  there  was  to  be  no  responsi- 
bility on  the  ground  of  insolvency.  But  in 
equity,  he  is  made  responsible,  by  reason 
of  the  fraud  and  misrepresentation. 

The  first  ground  may  also  be  maintained 
in  a  court  of  equity,  under  the  circum- 
stances of  this  case;  a  suit  being  at  that 
time  in  progress  between  Campbell  on  the 
one  part,  and  Poore  and  Price  on  the  other, 
in  relation  to  the  same  transaction.  This 
suit  gave  the  court  of  equity  cognizance  of 
the  controversy,  and  there   could   be 

58  no  doubt  of  the  right  *of  Poore  to  file 
a  cross  bill,  asking  relief  in  case  the 

usury  should  be  established.  But  he 
claimed  to  charge  him  as  soon  as  the  de- 
fence of  usury  should  be  set  up.  Here, 
then,  were  two  grounds,  upon  which  Price 
might  be  chargeable,  on  the  last  of  which 
Poore  might  fail;  and  even  though  it 
should  be  admitted  that  Poore  might  have 
asserted  his  right,  as  to  either,  in  a  court 
of  law,  yet,  as  the  court  of  equity  clearly 
had  jurisdiction  as  to  the  former,  as  inci- 
dental to  the  suit  already  depending  there, 
it  was  proper  that  the  other  matter  should 
be  also  brought  before  it,  instead  of  having 
two  litigations,  before  different  tribunals, 
in  relation  to  the  same  transaction.  But 
if  this  be  not  so,  still  as  Poore  was  induced 
to  take  the  paper  by  false  representations, 
equity  has  cognizance  to  relieve  against 
the  fraud,  to  set  aside  the  contract,  and 
place  Poore  in  the  situation  he  held  before 
it ;  that  is,  as  a  creditor  having  an  express 
lien  for  his  debt,  upon  the  property  pur- 
chased by  Price.  In  all  these  various  points 
of  view,  I  think  the  court  had  jurisdiction, 
and  instead  of  dismissing  the  bill  should 
have  decreed  for  the  plaintiff. 

This  decree,  I  think,  should  have  been, 
in  the  first  instance,  personal  against 
Price  with  liberty  to  Poore,  if  it  proved 
unavailing,  to  resort  to  his  lien,  in  the 
same  manner  and  to  the  same  extent  (but 
no  farther),  as  if  that  lien  had  never  been 
released ;  for,  in  my  opinion,  upon  setting 
aside  the  fraudulent  transaction,  Poore 
should  be  reinstated  in  his  rights,  in  the 
same  extent  as  if  the  contract  never  had 
been  made. 

Decree  reversed. 

59  *Bierne  and  Another  v.  Erskine. 

February,  1884,  Richmond. 

(Absent  Qbeen,  J.) 

Real  Estate— Sale  by  Acre— Excess*— Compensation  for 


•Real  BsUte— 5ale  by  Acre-Deficiency— Compensa- 
tion.—If  an  estate  be  sold  at  so  much  per  acre,  and 
there  is  a  deficiency  in  the  number  conveyed,  the 
purchaser  will  be  entitled  to  a  compensation;  and 
the  rule  is  the  same,  althougrh  the  land  is  neither 
bouirht  or  sold  professedly  by  the  acre.  Trinkle  v. 
Jackson.  86  Va.  340,  9  S.  E.  Kept  086,  citing  the  princi- 
pal case  ;  Nelson  v.  Carrinffton,  4  Mnnf.  882  :  Harrl- 


—Parol  Evidence. t- By  articles  for  sale  of  land, 
vendor  contracts  tosellknd  convey  tOTendee,  a 
tract  of  land,  particularly  described,  contalnintf- 
100  acres,  for  18000,  payable  in  instalments;  both 
vendor  and  vendee  belnff  well  acquainted  with  the 
tract,  and  believinff  it  to  contain  100  acres,  and  no 
more ;  upon  survey  afterwards  made  at  vendee's 
instance,  it  turns  out  to  be  118  acres;  and  there  is 
parol  evidence,  that  the  intent  of  the  parties  was 
a  sale  by  the  acre  at  $20  per  acre,  and  that  on 
vendor  offering  to  convey  land  to  vendee  as  con- 
taining 100  acres,  vendee  insisted  on  a  survey  U> 
ascertain  quantity  before  he  should  complete  the 
purchase,   in  which    vendor    acquiesced:    Held, 


son  v.  Talbot,  2  Dana;  Grant  v.  Conells,  6  Monroe 
281;  Hoffman  v.  Johnson,  1  Bland  109;  Marbury  v. 
Stonestreet.  1  Md.  147,  and  Tarbell  v.  Bowman,  10ft 
Mass.  841. 

See  also,  foot-note  to  Keytons  v.  Brawf ords,  6  Lelffh 
80.  and  foot-notes  there  cited. 

Sale  of  Land-Defflclency— Equitable  Relief— See 
principal  case  cited  In  Blessing-  v.  Beatty,  1  Rob.  200; 
Crlsllp  v.  Cain.  10  W.  Va.  684,  ,886.  687  (criticism  of  1 
Rob.  200);  Blessing  v.  Beatty,  1  Rob.  801;  Crislip  v. 
Cain.  10  W.  Va.  640  (criticism  of  1  Rob.  801). 

See  also,  notes  referred  to  In  foot-note  to  Keytons 
V.  Brawfords,  6  Leiffh  80. 

Real  EsUto-5ale  by  Acre— What  Constitutes.— As 
cases  exemplifying  what  constitutes  a  sale  by  the 
acre,  Bieme  v.  Erskine,  6  Leiah  50,  Nelson  v.  Carrlng- 
ton,  4Munf.  882,  and  Carter  v.  Campbell,  Qilm.  150, 
were  cited  in  Graham  v.  Larmer,  87  Va.  227,  228,  \% 
S.  E.  Rep.  880. 

See  also,  notes  cited  in  foot-note  to  Keytons  v. 
Brawfords,  6  Leigh  80. 

t5ame— Same— Parol  Evidence.— Where  in  a  sale 
of  land,  the  words  describing  the  quantities  of 
land  specify  the  exact  quantities  unqualified  by  the 
words  *'more  or  less,"  or  any  other  words,  if  the 
price  is  an  exact  multiple  of  the  exact  number  of 
acres  named,  the  sale,  which  would  otherwise  be 
clearly  a  sale  in  gross,  will  thereby  be  rendered  am- 
biguous. It  will  still  be  prima  facie  on  the  face  of 
the  deed  a  contract  of  sale  in  gross  and  not  by  the 
acre,  but  being  ambiguous  It  may  be  shown  .to  be  a 
contract  of  sale  by  the  acre,  by  proof  of  the  circum- 
stances surrounding  the  sale  and  the  subsequent 
conduct  of  the  parties  in  carrying  it  out;  but  all 
other  parol  evidence  will  be  carefully  excluded,  as 
the  character  of  a  written  contract  can  never  be 
explained  in  this  way  by  the  oral  declarations  of 
the  parties  made  either  before,  at  the  time  of.  or 
after,  the  sale.  As  holding  to  this  effect,  the  princi- 
pal case  is  cited  with  approval  in  Depue  v.  Sergeut, 
21  W.  Va.  884;  Crislip  v.  Cain,  10  W.  Va.  628,  624,  627^ 
528,  620,  630,  631,  682,  648,  640,  66a 

In  Caldwell  v.  Craig,  21  Gratt  138,  Judge  Staples, 
in  deliyering  his  opinion,  said  that  many  cases  had 
been  before  the  court  involving  the  doctrine  of 
compensation  upon  contracts  for  the  sale  of  real  es- 
tate ;  and  that,  in  many  of  them,  parol  evidence  had. 
been  received  of  the  true  understanding  of  the  par- 
ties, whether  a  sale  in  gross  or  by  the  acre  was- 
intended,  notwithstanding  the  existence  of  written 
articles  evidencing  the  contract,  and  he  citea 
JoUife  V.  Hlte,  1  Call  801 ;  Quesnel  v.  Woodllef,  6  Call 
218;  Fleet  v.  Hawkins,  6  Munf.  188;  Orantland  v. 
Wight,  2  Munf.  170;  Russell  v.  Keeran,  8  Leigh  0,  aa 
cases  in  which  such  evidence  was  admitted.  Con- 
tinuing, the  Judge  says :  "The  only  case  I  have 
seen  In  which  a  doubt  is  expressed  of  the  propriety 
of  receiving  parol  testimony  in  this  class  of  cases, 
is  that  of  Bieme  v.  Erskine,  6  Leigh  60.  There  the 
contract  was  for  the  sale  of  a  tract  of  land  contain^ 
lug  one  hundred  acres,  for  the  sum  of  two  thousand. 
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1.  that  thoufirli  tbe  parol  evidence  of  tbe  intent  of 
tbe  parties  is  inadmissible  to  explain  or  vary  tbe 
written  articles,  tbe  parol  evidence  toncbinff  tbeir 
condact  as  to  tbe  execution  of  tbe  contract,  is  ad* 
misslble:  2.  tbat  considering-  tbe  belief  of  botb 
parties  tbat  tbe  land  contained  only  100  acres,  tbe 
articles  import  a  sale  by  tbe  acre:  and  8.  tbat 
tbe  vendee  bavin?  insisted  on  a  survey,  and  tbe 
vendor  bavinff  acquiesced,  vendee  on  tblssrround 
is  bound  to  pay  for  tbe  excess  of  18  acres:  tbere 
fore,  vendor  is  entitled  to  payment  for  tbe  excess 
at  $20  per  acre. 

Michael  Erskine,  late  of  Monroe,  in  his 
lifetime,  intending  to  give  his  son  William 
a  hundred  acres  of  land,  part  of  the  land 
on  which  he  lived,  had  a  parcel  surveyed 
and  laid  ofif  for  him,  which  appearing  by 
the  survey  to  be  only  ninety-four  acres, 
he  caused  another  parcel  of  six  acres,  by 
estimation  of  two  of  his  neighbours,  to  be 
laid  ofF  and  added  to  the  other  parcel  of 
ninety-four  acres,  in  order  to  complete  the 
quantity  of  a  hundred  acres.  The  father 
put  the  son  in  possession  of  both  parcels 
thus  laid  off  for  him;  and  then  devised  the 
same  to  him  by  his  will,  by  particular  de- 
scription and  reference  to  the  boundaries, 
as  containing  a  hundred  acres.  William 
Brskine  held  the  land  under  his  father's 
will,  for  many  years,  and  then  contracted 
to  sell  it  to  Michael  Alexander;  Alexander, 
at  the  time  of  the  contract,  knowing  the 
land  as  well  as  Erskine,  the  boun- 
60  daries  *of  it,  and  the  history  of  the 
title,  and  both  parties,  without  ques- 
tion, supposing  it  to  contain  a  hundred 
acres,  and  no  more. 

The  contract  between  them  for  the  sale 
and  purchase  of  the  lands  (so  far  as  mate- 
rial in  this  controversy  was  in  these  words  : 
* 'Article  of  agreement  between  W.  Erskine 
and  Michael  Alexander,  both  of  Monroe 
county,  witnesseth — that  the  said  Erskine 
hath  this  day  bargained  and  sold  unto  the 
said  Alexander,  his  tract  of  land  near  Union, 
whereon  A.  M.  now  lives,  joining  the  lands 
of  M.  E.  &c.  containing  100  acres,  for  the 
sum  of  2000  dollars,  to  be  paid  in  one,  two 
and  three  years,  in  equal  annual  instal- 
ments." 

Possession  of  the  land  was  delivered  by 
Erskine  to  Alexander,  immediately  after 
the  contract  was  made.  But  before  any 
thing  further  was  done  in  execution  of  it, 
on  either  part,  Alexander,  with  Erskine' s 
knowledge  and  consent,  sold  the  land  to 
Andrew  Bierne,  who  took  upon  him  the 
performance  of  the  contract  on  the  part 
of  the  vendee. 

Sometime  afterwards,  and  before  the 
purchase  money  was  paid,  Erskine,  still  sup- 


dollars.  Judos  Cabr  said  It  would  be  wrong-  to  let 
in  parol  evidence  to  explain  or  alter  tbe  written 
agreement,  wbicb  must  be  taken  uninfluenced  by 
sacb  evidence.  Tbe  principle  on  wbicb  tbis  case 
w2Ui  decided,  is  obvious.  Tbere  was  no  question  of 
mistake:  tbe  terms  employed  were  not  merely  de- 
scriptive of  tbe  land,  but  constituted  a  positive  rep- 
resentation of  quantity,  wbicb  tbe  vendor  was 
boond  to  make  srood.  Parol  evidence  sbowluff  tbat 
no  sncb  representation  was  in  fact  made  or  in- 
tended, would  bave  been  contradictory  of  tbe  deed 
io  its  very  terms  and  according  to  its  legal  effect." 
See  also,  foot-note  to  Quesnel  v.  Woodlief ,  6  Call  210. 


posing  the  parcel  of  land  to  be  only  a  hun- 
dred acres,  offered  to  make  a  conveyance  of 
it,  as  containing  that  quantity,  to  Bierne; 
upon  which  (as  was  clearly  proved  Bierne 
asked  Erskine,  whether  the  land  had  ever 
been  surveyed?  Erskine  answered,  that 
H.  A.  had  run  off  ninety-four  acres  of  it, 
and  his  father  had  got  A.  E.  and  H.  C.  to 
lay  off  six  acres  more,  but  that  it  had 
not  been  surveyed,  all  together,  that  he 
knew  of.  And  then  Bierne  said,  that  he 
was  going  to  Alabama  in  a  few  days,  and 
he  wished  Erskine  would  let  the  matter 
stand  till  he  should  return  home,  and  have  it 
surveyed ;  that  he  wished  to  know,  whether 
there  were  a  hundred  acres  of  it,  or  not:  to 
which  Erskine  assented. 

Erskine  had  a  survey  of  the  land  made, 
by  which  it  was  ascertained  that  it  con- 
tained a  hundred  and  thirteen  acres ;  upon 
which  he  required  Bierne  to  pay  him  for 
the  surplus  thirteen  acres,  at  the  rate  of  20 
dollars  per  acre,  insisting  that  the  contract 
was  for  a  sale  of  the  land  by  the 
61  acre.  *Bierne  insisted,  that  it  was  a 
sale  in  gross,  of  the  whole  parcel  of 
land  for  2000  dollars,  which  he  paid,  and 
refused  to  pay  for  the  surplus  thirteen  acres. 
Whereupon,  Erskine  exhibited  his  bill 
against  Alexander  and  Bierne,  in  the  snpe- 
riour  court  of  chancery  of  Greenbrier, 
praying  a  specific  execution  of  the  con- 
tract according  to  his  interpretation  of  it, 
and  that  the  defendants  should  be  com- 
pelled to  pay  him  for  the  surplus  thirteen 
acres  at  20  dollars  per  acre,  and  exhibiting 
the  survey  that  he  had  had  made,  by  which 
it  appeared  that  the  parcel  contained  a 
hundred  and  thirteen  acres. 

Alexander  and  Bierne,  in  their  answers, 
both  insisted,  that  the  contract  was  a  sale 
in  gross,  of  the  whole  parcel,  whatever 
might  be  the  quantity,  for  2000  dollars,  and 
that  the  whole  of  the  purchase  money  hav- 
ing been  paid  to  the  vendor,  they  were  en- 
titled to  a  conveyance  from  him,  without 
paying  for  the  surplus  thirteen  acres. 
Neither  of  them  questioned  the  accuracy 
of  the  survey  exhibited  by  Erskine  with 
his  bill,  or  controverted  the  fact  that  the 
parcel  contained  a  hundred  and  thirteen 
acres. 

The  facts  of  the  case,  as  above  stated, 
were  proved.  And  there  was  parol  evi- 
dence also  adduced  to  prove,  that  Erskine 
and  Alexander,  both,  in  the  treaty  be- 
tween them  on  the  subject,  intended  a  sale 
and  purchase  by  the  acre. 

The  survey  exhibited  by  Erskine  with 
his  bill,  appeared  to  have  been  made  by  his 
direction,  without  noticed  to  Alexander  or 
Bierne:  yet  the  defendants  did  not  ask 
that  a  new  survey  should  be  made,  and 
none  was  ordered. 

The  chancellor,  holding  that  Erskine's 
interpretation  of  the  contract  of  sale  was 
right,— that  it  was  a  sale  by  the  acre,-— de- 
creed, that  the  defendants  should  pay  him 
for  the  surplus  thirteen  acres  at  the  rate  of 
20  dollars  per  acre,  and  that  he,  on  receiv- 
ing such  payment,  should  make  a  convey- 
ance of  the  title.  From  this  decree,  the 
defendants  appealed  to  this  court. 

The  cause  was  argued  here,  by  the  attor- 
ney general  for  the  appellants,  and  Johnson 
for  the  appellee. 
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*].  The  principal  question  was, 
Whether  the  agreement  itself,  with- 
out reference  to  the  conduct  of  the  parties, 
imported  a  sale  by  the  acre,  or  a  sale  in 
gross,  in  which  the  vendee  took  the  hazard 
of  a  defect,  and  the  vendor  that  of  an  ex- 
cess, in  the  quantity? 

2.  The  attorney  general  insisted,  that 
parol  evidence  was  not  admissible  to  ex- 
plain the  written  agreement  between  the 
parties,  and  that  the  court  must  look  to 
that  alone,  to  ascertain  the  terms  of  the 
contract.  And  Johnson  admitted,  that  the 
parol  evidence  of  what  passed  between  Br- 
skine  and  Alexander,  in  the  treaty  between 
them  which  resulted  in  the  agreement, 
ought  to  be  disregarded ;  but  he  said,  that 
the  proof  as  to  the  conduct  of  the  parties, 
in  regard  to  the  execution  of  the  agreement 
after  it  was  made,  was  proper  to  shew 
their  understanding  of  it;  and  that 
Bierae*s  demand  of  a  survey,  and  Erskine's 
acquiescence  in  it,  plainly  evinced  that 
they  both  understood  it  to  be  a  sale  by  the 
acre. 

3.  The  attorney  general  objected,  that 
the  survey  exhibited  with  the  bill,  on 
which  the  chancellor  founded  his  decree, 
was  an  ex  parte  one,  and  that  he  ought  to 
have  ordered  a  survey,  to  ascertain  the 
quantity  with  accuracy,  before  he  pro- 
ceeded to  decree  the  purchase  money  for 
the  alleged  excess  of  quantity. 

Johnson  answered,  that  the  objection  was 
too  late  in  this  court:  the  appellants,  in 
the  court  of  chancery,  nowise  questioned 
the  accuracy  of  the  survey  exhibited  by  the 
appellee  with  his  bill ;  they  had  controverted 
his  claim  there,  upon  an  admission,  in 
effect,  that  there  was  an  excess  of  thirteen 
acres ;  they  did  not  ask  for  a  new  survey. 

CARR,  J.  It  would  be  wrong  to  let  in 
parol  evidence  to  explain  or  alter  the  writ- 
ten agreement  for  the  sale  of  the  land. 
We  must  take  the  agreement  uninfluenced 
by  that  evidence,  since  there  is  no  allega- 
tion in  the  pleadings  of  fraud,  surprize  or 
mistake.  Yet  we  may  resort  to  the  cotem- 
porary  and  subsequent  acts  of  the  parties 
themselves  (as  this  court  has  said  in  sev- 
eral cases)  to  shew  how  they  understood  the 
contract.  And  I  will  remark  here, 
63  that  I  consider  Bierne  *as  so  far  iden- 
tified with  Alexander, — as  having 
so  completely  taken  his  place, — that  his 
acts  may  be  taken  as  the  acts  of  a  party. 

The  contract  itself  impresses  me  with 
the  idea,  that  both  buyer  and  seller 
thought,  that  the  one  was  selling  and  the 
other  buying  a  hundred  acres  of  land  at  20 
dollars  per  acre,  making  2000  dollars  for 
the  hundred  acres.  Erskine  sells  his  tract 
containing  a  hundred  acres.  This  seems 
to  me,  not  a  description,  but  a  representa- 
tion of  quantity,  which  would  bind  him  to 
make  good  the  quantity  of  a  hundred  acres, 
for  2000  dollars.  If  so,  the  obligation 
ought  surely,  to  be  reciprocal;  binding 
Alexander  to  pay  for  any  excess.  The 
whole  conduct  of  Bierne  shews,  that  he 
understood  the  sale  to  be  by  the  acre :  he 
refused  a  deed  without  a  previous  survey, 
and  it  was  only  after  the  survey  shewed 
an  excess,  that  he  took  the  opposite  ground. 

I  do  not  think  it    necessary  to  send  back 


the  case  for  another  survey.  There  was 
not  the  shadow  of  a  contest  in  the  court 
below  on  that  point.  The  parties  received 
the  survey,  and  went  to  hearing  without 
exception  to  it ;  it  is  too  late  to  take  it 
here.     I  am  for  afiSrming  the  decree. 

CABELL  and  BROOKE,  J.,  concurred. 

TUCKER,  P.  I  think  the  decree  clearly 
right.  I  consider  the  original  contract  be- 
tween the  parties,  as  having  been  entered 
into  under  an  innocent  mistake  of  both 
as  to  the  quantity  of  land  contained  in  the 
tract  conveyed.  That  tract  was  held  by 
Erskine  under  his  father's  wil',  and  Alex- 
ander so  understood  it  to  have  been.  By 
that  will,  a  hundred  acres  were  devised  to 
Erskine,  which  it  seems  had  been  carefully 
laid  off  for  that  quantity ;  for  ninety-four 
acres  were  laid  off  first,  and  then  six  acres 
more  were  laid  off  to  complete  the  quantity 
which  the  father  designed  to  give  to  this 
son.  No  wonder,  then,  that  he  supposed 
he  held  exactly  a  hundred  acres;  and  no 
wonder  that  Alexander  also  so  understood 
it.  It  was  not  a  case  in  which  hazard  was 
incurred  or  eschewed  by  either  party.  It 
was  a  case  (as  the  whole  transaction 
clearly  proves)  in  which  each  took 
64  *it  for  granted,  that  there  was  that 
identical  quantity,  and  in  which, 
therefore,  as  there  proves  to  be  an  excess, 
it  appears  there  was  an  innocent  mistake 
on  both  sides.  Against  this,  either  was 
entitled  to  relief,  according  to  well  re- 
ceived principles,  and  on  the  authority  of 
Quesnel  v.  Woodlief,  now  well  reported  6 
Call  218. 

If  the  case  was  doubtful  in  this  view  of 
it,  it  is  clear  in  another.  Erskine  being 
prepared  to  make  a  deed  before  the  excess 
was  discovered,  Bierne,  who  was  at  that 
time  the  party  concerned,  inquired  of  Er- 
skine whether  it  had  been  surveyed;  and 
learning  that  it  had  not  been  surveyed,  all 
together,  he  said,  he  was  going  to  Ala- 
bama, and  wished  Erskine  to  let  it  stand 
till  he  returned  home,  and  could  have  it 
surveyed;  that  he  wished  to  know  whether 
there  was  a  hundred  acres  of  it  or  not.  Why? 
What  had  the  ascertaining  of  that  fact  to 
do  with  making  the  deed?  It  must  be  un- 
derstood, as  conveying  his  interpretation 
of  the  contract,  that  there  was  to  be  a 
hundred  acres  in  the  tract.  To  this  Erskine 
assented;  he  agreed  to  wait.  A  survey 
was  made,  and  when  there  turned  out  to  be 
an  excess,  instead  of  a  deficiency,  Bierne 
refused  to  pay  for  the  excess.  In  Fleet  v. 
Hawkins,  6  Munf.  188,  the  tract  was  actually 
sold  for  15  dollars  per  acre ;  yet  the  pur- 
chaser having  agreed  to  take  the  tract  by 
the  old  survey,  was  held  to  be  bound  by 
that  agreement,  though  in  conflict  with  the 
terms  of  the  contract.  So  here,  Bierne 
having  insisted  that  there  should  be  a  sur- 
vey, with  no  other  possible  view  than  to 
get  a  deduction,  if  there  was  a  deficiency, 
and  Erskine  having  assented  to  it,  the  par- 
ties must  abide  the  result.  Whether  we 
consider  the  transaction  as  a  new  agree- 
ment or  not,  it  is  the  same  thing.  If  it 
was  a  new  agreement,  by  which  compensa- 
tion was  to  be  made  for  risque  or  defi- 
ciency, then  Bierne  is  clearly  bound.  If  we 
look  upon  it  only    in  the  light  of   Bierne's 
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insisting-  on  that  as  the  true  interpretation 
of  the  old  agreement,  and  Erskine's  acqui- 
escing, Bierne  cannot  now  be  permitted  to 
recede  from  the  ground  he  has  taken,  when 
the  fact  has  turned  out  differently  from 
what  he  expected. 
I>ecree  affirmed. 


65 


*Crenshaw'8  Adm'r  v.  Clark  and 
Others. 

February,  1884.  RicbmoDd. 
(Absent  Bbooks  and  Gbbsn,  J.) 

Usary— Personal  Defense*— Case  at  Bar.— A.  having 
executed  bis  bond,  and  B.  bein^r  bound  as  bis 
surety  for  tbe  debt,  to  C  mortgages  property  to 
B.  to  indemnify  him  against  this  suretyship,  and 
then  sells  the  mortgaged  subject  to  D.  he  under- 
taking' to  pay  the  debt  to  C.  :  then  C.  brings  suit 
at  law  on  the  bond  against  A.  who  pleads  usury, 
butC.  recovers  judgment ;  and  then  flies  a  bill  in 
equity  against  A.  B.  and  D.,  to  have  satisfaction 
of  the  debt  out  of  the  subject  mortgaged  by  A.  to 
B..  and  then  sold  by  A.  to  D. :  the  debtors  A.  and 
B.  say  the  debt  is  usurious,  but  insist,  that  the 
purchaser  D.  is  bound  to  pay  it :    Held.  1.  That 


nJsnry- Personal  Defense.- It  is  established,  that 
the  plea  of  usury,  as  applied  to  landed  security,  is 
personal  and  peculiar :  and,  however  a  third  party, 
having  an  Interest  in  the  land,  may  be  affected  in- 
cidentally by  a  usurious  contract,  he  cannot  take 
advantage  of  the  tisury.  Christian  v.  Worsham,  78 
Va.  109  :  Michle  v.  Jeffries,  21  Gratt  884,  846,  and  fi>ot- 
noU ;  Dickenson  v.  Bankers,  etc.,  Ck>..  08  Va.  502.  25 
S.  E.  Rep.  548 :  Lee  v.  Feamster,  31  W.  Va.  1 18 ; 
Bensimer  v.  Fell.  85  W.  Va.  28,  18  S.  E.  Rep.  1081.  all 
citing  the  principal  case.  In  accord,  see  Spen^rler 
V.  Snapp,  5  Leigh  478.  See  principal  case  also  cited 
In  Hope  V.  Smith.  10  Gratt.  224. 

Same— Proof  of  Necessary.—. That  strong  and  clear 
proof  should  be  required  to  convict  a  man  of  usury, 
and  subject  him  to  all  the  consequences  of  such 
conviction,  is  a  proposition  which  rests  on  the 
plainest  principles  of  law,  and  can  require  a  cita- 
tion of  no  authority  for  its  support.  It  is  emphati- 
cally afSrmed  by  some  of  our  Judges  In  the 
following,  among  other  cases  :  and  is,  I  believe, 
denied  bynojudve  in  any  case.    Cremhawv.  Clark, 

6  Leioh  66  ;  Grigsby  v.  Weaver,  5  Leigh  197  ;  Smith 
V.  Nicholas.  8  Leigh  880.  The  usury  ought  to  be 
proved  beyond  a  rational  doubt  to  the  contrary.— 
MONCUBB.  P..  delivering  the  opinion  of  the  court. 
In  Brockenbrough  v.  Spindle,  17  Gratt.  82.  To  the 
same  effect,  the  principal  case  was  also  cited  in 
Town  of  Danville  v.  Pace,  85  Gratt.  21. 

To  the  point  that  usury  is  required  to  be  set  forth 
precisely  In  the  plea  audit  mast  be  proved  asset 
forth,  the  principal  case  was  cited  in  Turpin  v. 
Povall.  8  Leigh  107  :  Smith  v.  Nicholas,  8  Leigh  852. 
863.365. 

In  Smith  V.  Nicholas.  8  Leigh  880.  it  was  held  that. 
where  usury  is  relied  upon  by  a  defendant  In  equity 
to  defeat  the  plaintiff's  whole  claim,  the  facts  con- 
stituting the  usury  must  be  distinctly  alleged,  and 
clearly  proved  according  to  tbe  allegation :  but 
that  it  Is  not  necessary  to  allege  them  with  the 
formal  strictness  of  a  plea  of  usury  at  law.  In  that 
case  it  was  held  that  the  defense  of  usury  had  been 
well  made  in  the  answer. 

See  principal  case  also  cited  in  Steptoe  v.  Harvey. 

7  Leigh  689. 

On  the  subject  of  usury,  see  generally,  mono- 
graphic noU  on  "Usury"  appended  to  Ck)ffman  v. 
MiUer.  86  Gratt.  096. 


D.  is  bound  to  pay  the  debt,  and  the  mortgaged 
subject  in  his  hands  shall  be  subjected  to  the  sat- 
isfaction of  it ;  2.  That  the  answer  of  A.  and  B.  is 
not  evidence  of  the  usury  for  D. ;  and  3.  That  it  is 
not  competent  to  D.  to  set  up  the  objection  of 
usury  practiced  on  A. 

Charles  Crenshaw  administrator  of  Na- 
thaniel Crenshaw  exhibited  a  bill  against 
James  Penn,  Robert  Penn  and  Christopher 
Clark,  in  the  superior  court  of  chancery  of 
Lynchburg,  setting  forth,  that  James  Penn 
executed  a  bond  to  Rot>ert  Penn  for  ;f500. 
and  that  the  same  was  assigned  by  Robert 
to  the  plaintiff's  intestate  in  his  lifetime, 
for  valuable  consideration ;  that  the  plain- 
tiff had  brought  a  suit  upon  this  bond,  and 
recovered  judgment  against  James  Penn, 
that,  before  that  judgment  was  recovered, 
James  Penn  conveyed  a  large  property  of 
lands  and  slaves  and  other  personalty  to 
Clark,  upon  an  express  written  agreement, 
that  Clark  should  pay  certain  debts,  and 
this  particular  debt  among  the  rest,  out  of 
the  purchase  money;  and  this  conveyance 
being  made,  James  Penn  was  left  wholly 
insolvent,  and  removed  out  of  the  state: 
therefore,  the  bill  prayed  a  decree  against 
Clark  for  the  amount  of  the  debt,  and  that 
the  property  conveyed  to  him  by  James 
Penn  should  be  subjected  to  it. 

Robert  and  James  Penn,  in  their  answers, 
stated,  that  upon  a  treaty  between 
James  Penn  and  Nathaniel  Crenshaw 
66  *in  his  lifetime,  Crenshaw  agreed  to 
lend  James  Penn  money,  upon  an 
usurious  premium  of  twenty  per  cent. ;  in 
consequence  of  which  James  Penn  executed 
the  bond  for  ;f500.  to  Robert,  and  he  as- 
signed it  the  next  day  to  Crenshaw,  who 
discounted  the  twenty  per  cent,  premium, 
and  paid  the  balance  to  Robert,  who  paid 
it  to  James;  Robert  being  in  truth,  only  an 
indorser  for  James's  accommodation :  that 
James,  aftei wards  mortgaged  all  his  prop- 
erty, real  and  personal,  to  Robert,  to  in- 
demnify him  against  responsibilities  by 
reason  of  suretyships  he  had  incurred  for 
him  for  several  debts,  and,  among  the  rest, 
this  particular  debt  due  to  Crenshaw :  that 
James,  afterwards,  sold  all  the  mortgaged 
property  to  Clark,  upon  an  express  agree- 
ment that  Clark  should  pay  all  the  debts  for 
which  Robert  was  any  way  bound  as  a 
surety  for  James,  and,  in  particular,  this 
debt  due  to  Crenshaw,  the  payment  of  those 
debts  being  part  of  the  consideration  for 
which  the  mortgaged  property  was  sold  to 
Clark;  and  thereupon,  the  mortgage  was 
surrendered  to  Clark  to  be  cancelled.  And 
these  defendants  insisted,  that  Clark  was 
bound  to  pay  this  debt. 

Clark,  in  his  answer,  also  insisted  that 
the  debt  was  usurious,  and  gave  the  same 
account  of  the  transactions  between  James 
Penn  and  Crenshaw,  with  that  contained 
in  the  answers  of  James  and  Robert  Penn. 
He  said,  that  when  he  purchased  of  James 
the  property  that  had  been  mortgaged  to 
Robert,  he  entered  into  a  written  agreement 
with  Robert,  to  indemnify  him  against  all 
his  suretyships  for  James ;  but  it  was  never 
the  intention  of  the  parties,  that  he  should 
pay  such  usurious  debts  as  that  claimed  by 
Crenshaw :  that  he  purchased  the  mortgaged 
property,  in  order   to   get   satisfaction,   as 
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far  as  he  could,  of  large  and  heavy  debts 
due  from  James  Penn  to  himself;  and  he 
was  still  a  loser  to  an  amount  exceeding 
15,000  dollars. 

The  agreement  between  Robert  Penn  and 
Clark  was  exhibited  by  the  defendants.  In 
that  instrument, — after  reciting  that  James 
Penn  had  mortgaged  his  property  to  Robert, 
in  order  to  indemnify  Robert  against  sundry 
large  debts,  for  which  he  had  become 
responsible  for  James,  specially 
67  ^enumerated,  among  which  was  this 
debt  to  Crenshaw,  and  that  Robert 
had  delivered  up  the  mortgage  to  Clark  to 
be  cancelled, — Clark,  in  consideration 
thereof,  bound  himself  to  save  harmless 
and  indemnify  Robert  from  responsibility 
for  each  and  all  of  the  specified  debts,  and 
all  interest  and  damages  upon  them,  by 
paying  or  otherwise  settling  and  adjusting 
the  same,  provided  they  should  not  exceed, 
exclusive  of  interest,  the  sum  of  13,249  dol- 
lars. 

Depositions  were  taken  to  prove  the  usury 
charged  against  Crenshaw;  but  though 
these  depositions  proved,  that  Crenshaw 
was  in  the  habit  of  lending  money  on  usury, 
and  that  the  method  of  taking  a  bond  from 
the  borrower  to  a  third  person,  and  an  as- 
signment thereof  by  the  obligee  to  him- 
self, was  often  resorted  to  by  him  to  conceal 
the  true  character  of  the  transaction,  there 
was  no  sufBcient  proof  of  the  usury  alleged 
in  this  particular  case. 

It  appeared,  from  the  record  of  the  action 
at  law  brought  by  Crenshaw's  administrator 
against  James  Penn,  to  recover  this  debt, 
that  Penn  pleaded  the  statute  of  usury,  and 
that  the  jury  found  against  the  plea. 

The  chancellor  thought  that  the  answers 
of  James  and  Robert  Penn,  as  to  the  usury, 
ought  to  be  regarded  as  evidence  along 
with  the  depositions  touching  that  point, 
and  that,  upon  the  whole,  the  fact  of  the 
usury  was  sufficiently  proved;  and,  there- 
fore, he  dismissed  the  bill:  from  which 
decree,  this  court,  on  the  petition  of  Cren- 
shaw's administator,  allowed  an  appeal. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellees. 

CARR,  J.  The  depositions  in  this  case, 
though  they  raise  a  suspicion  as  to  the  con- 
sideration of  the  bond,  are  by  no  means 
such  proof  as  a  court  can  rest  a  decree  on. 
The  chancellor  considered  the  answers  of 
James  and  Robert  Penn  as  evidence  of  the 
usury.  But  those  answers  are  nowise  re- 
sponsive to  the  bill:  the  bill  did  not 
68  call  on  those  ^defendants  to  answer 
to  the  charge  of  usury ;  the  bill  said 
not  a  word  about  the  usury.  The  answers, 
on  that  point,  contain  substantive,  affirma- 
tive allegations;  and  the  defendants  were 
bound  to  make  out  their  case  by  proof.  The 
chancellor's  doctrine  is  not  only  novel,  but 
exceedingly  mischievous.  When  a  plaintiff 
in  chancery  attempts  to  enforce  an  usurious 
security,  and  the  fact  of  usury  is  made  out 
in  the  defence,  we  know  that  such  security 
is  declared  void  by  the  court,  and  ordered 
to  be  delivered  up  and  cancelled.  This, 
however,  being  a  pretty  severe  penalty,  is 
not  inflicted  without  strong  and  clear  proof : 
but  if  this  new  doctrine  were  to  prevail, 
the  very  reverse  would  be  the  case.  In- 
deed, a  mortgage,    now    considered   among 


the  best  securities,  would  rather  tend  to  en- 
danger than  secure  a  debt ;  for  upon  a  bill 
being  filed  to  foreclose,  the  defendant  would 
only  have  to  answer  that  the  debt  was  usu- 
rious, and  unless  the  creditor  happened  to 
be  prepared  to  disprove  it,  he  must  lose  the 
whole,  however  honest  and  fair.  This 
would  hold  out  a  dangerous  temptation  to 
perjury,  and  would  put  into  the  hands  of 
defendants  a  power  not  to  be  borne.  The 
allegation  of  usury  in  the  answers  are, 
therefore,  to  be  thrown  out  of  the  case ;  and 
I  repeat,  that  there  is  little  else  but  hearsay 
and  conjecture.  But  suppose  there  was 
usury,  can  Clark  make  that  defence?  I 
strongly  incline  to  think  not.  He  bought 
this  property  when  it  was  bound  for  this 
debt;  he  bought  it,  binding  himself  to  pay 
this  very  debt  as  a  part  of  the  price.  The 
Penns  insist  on  this  payment.  Can  he 
gainsay  it?  Quisqnis  potest  renunciare 
jure  pro  se  introducto.  If  the  injured  party 
chooses  to  waive  the  matter,  what  right 
has  a  subsequent  voluntary  purchaser,  with 
full  notice  of  the  lien,  to  take  advantage 
of  it?  I  can  perceive  neither  the  law  nor 
the  morality  of  such  an  attempt ;  and  I  refer 
to  the  case  of  French  v.  Shotwell,  5  Johns. 
Ch.  Rep.  555,  as  strong  to  shew  that  such 
an  effort  is  not  to  be  tolerated. 

CABELL,  J.,  concurred. 
69  *TaCKBR,  P.     If  it    were   compe- 

tent, in  this  case,  for  the  appellee 
Clarke  to  set  up  the  defence  of  usury  at  all, 
I  should  be  of  opinion,  that  it  was  not  ade- 
quately sustained.  Where  that  defence 
goes,  not  merely  to  absolve  the  debtor  from 
the  usurious  gain,  but  to  vacate  the  con- 
tract, and  to  annihilate  the  debt, — to  take 
from  the  usurer  his  just  principal  and  inter- 
est, and  put  it  in  the  coffers  of  the  debtor 
to  whom  it  does  not  fairly  belong, — it  is 
right,  upon  every  principle  of  good  sense 
and  of  law,  that  the  fact  should  be  clearly 
proved.  At  law,  this  is  certainly  the  case. 
If  usury  be  pleaded  to  a  bond,  and  estab- 
lished, the  bond  is  vacated,  and  the  usurer 
loses  his  debt.  Therefore,  the  usury  is  re- 
quired to  be  set  forth  precisely  in  the  plea, 
and  it  must  be  proved  as  set  forth.  The 
effect  of  this  is,  that  if  the  party  fails  in 
his  proof,  or  cannot  establish  the  usury 
without  resort  to  a  court  of  chancery,  he 
will  be  compelled,  in  receiving  the  aid  of 
that  tribunal,  to  pay  up  the  principal  which 
is  justly  due;  and  this  is  precisely  the  re- 
sult that  justice  requires ;  for,  while  we  look 
with  aversion  upon  the  usurer  who  demands 
twenty  per  cent,  of  a  needy  borrower,  the 
moral  sense  revolts  not  less  at  the  needy 
borrower  who  will  pocket  eighty  per  cent, 
of  the  usurer's  money. 

Although  I  can  cite  no  case,  to  shew  that 
a  plea  of  usury  by  a  defendant  in  equity, 
must  be  as  distinctly  set  forth,  and  as 
clearly  sustained,  as  in  an  action  at  law,  I 
incline  to  think  that  such  is  Mearly  the 
rule:  nor  is  it  injurious  to  the  defendant; 
for  if  he  fails  in  establishing  the  usury,  he 
may  still  by  an  appeal  to  the  conscience  of 
the  usurer  by  a  cross  bill,  relieve  himself 
from  the  usurious  premium.  If  this  be  so, 
there  can  be  no  reasonable  doubt,  that  there 
is  not  such  reasonable  proof  in  this  case, 
as    to   sustain    the  allegation  of  usury,  and 
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to   destroy  the  plaintifiP's  demand  even  for 
his  principal. 

But  I  am  very  clearly  of  opinion,  that  the 
plea  of  usury  could  not  be  resorted  to  by 
the  defendant  Clark.  It  appears,  that  to 
secure  Robert  Penn,  the  indorser  of  the 
bond,  James  Penn  gave  him  a  mortgage 
specially  providing  for  the  payment  of  this 

bond.      James    afterwards    sold     the 
70        whole   of  *the  mortgaged  property  to 

Clark,  with  a  view  to  discharge  his 
debts,  and  this  among  others;  and,  after- 
wards, Robert  gave  up  the  mortgage  to 
Clarke  to  be  cancelled,  upon  a  like  distinct 
«n^gement  that  Clark  would  pay  the  debts 
secured  by  it,  and  this  among  the  others* 
The  purchase  money  of  the  property,  then, 
was  (if  I  may  so  speak)  the  payment  of  these 
debts.  That  was  the  consideration.  Clark 
has  got  the  property ;  shall  he  not  pay  the 
consideration?  If  he  gets  rid  of  this  debt, 
by  this  plea  of  usury,  then  he  gets  the 
property  for  ;f 500.  less  than  he  agreed  to 
give.  This  can  never  be.  He  has  engaged 
to  pay  the  debt,  and  must  pay  it.  If  the 
party  who  is  the  victim  of  fraud  or  usury, 
waives  his  remedy,  and  releases  his  adver- 
sary, it  does  not  belong  to  a  subsequent 
purchaser  under  him  to  recall  and  resume 
the  remedy  for  him.  If,  then,  in  this  case, 
James  Penn  had  given  Crenshaw  a  deed  of 
trust,  and  had  then  sold  to  Clark,  Clark 
could  not  set  up  the  usury,  provided  James 
Penn  had  waived  it.  The  case  is  stronger 
here;  for  the  defence  is  not  only  waived, 
but  the  purchase  is  made  with  the  express 
engagement  on  the  part  of  the  purchaser, 
to  pay  the  debt :  and  moreover,  the  Penns 
in  their  answer,  are  found  earnestly  insist- 
ing that  the  debt  shall  be  paid  by  Clark. 
Well,  indeed,  may  James  Penn  do  so,  for  he 
is  now  irrevocably  fixed  for  it :  he  pleaded 
usury  at  law,  and  it  was  found  against 
him ;  judgment  has  been  rendered  upon  the 
verdict;  and  if  he  were  now  to  seek  redress 
in  e<juity,  he  could  only  do  so  under  the 
provisions  of  the  statute  of  usury,  by  ap- 
pealing to  Crenshaw's  conscience;  in  which 
case,  he  would  have  to  pay  the  principal 
sum,  at  least.  Indeed,  as  Crenshaw  is  dead, 
even  this  relief  is,  probably,  taken  from 
him.  He  is,  therefore,  exposed  to  the  judg- 
ment of  the  administrator,  while  the  appel- 
lee Clark  holds  his  property,  out  of  which 
that  debt  was  to  have  been  paid.  It  is  im- 
possible that  this  can  be  right. 

I  am  of  opinion,  that  there  is  error  in 
dismissing  the  bill,  and  that  the  decree 
should  be  reversed,  and  the  cause  sent  back 
to  be  further  proceeded  in.     It  is  not  in  such 

a  state  as  to  enable  us  to  decree  finally ; 
71        1.  because  the  property  to  be  *c*iarged 

does  not  distinctly  appear;  and  2.  be- 
cause, it  having  been  agreed  by  Clarke  to 
pay  only  to  the  extent  of  13,249  dollars,  if 
that  sum  be  insuflScient  to  pay  all,  and  if 
he  is  chargeable  no  farther,  this  court  is 
not  in  possession  of  the  materials  upon 
v^hich  to  decide  whether  there  ought  to  be 
preferences,  or  an  apportionment,  among 
the  creditors. 

Decree  reversed,  and  cause  remanded  to 
the  court  of  chancery  for  further  proceed- 
ings. 


Naylor  v.  The  President  and  Directors  of 
the  Literary  Fund. 

February,  1834,  Richmond. 
(Absent  Green,  J.) 

School  Commissioners— Motion  against  Treasurer— 
When  It  Does  Not  Lie.— The  summary  remedy  by 
motion,  under  the  statute  1  Rev.  Code,  ch.  83,  §  17. 
does  not  lie  for  the  president  &c.  of  the  literary 
fund  affainst  a  treasurer  of  a  board  of  school  com- 
missioners, and  his  sureties,  for  a  failure  to  ac- 
count and  pay  over  the  balance  to  his  successor ; 
the  remedy  In  such  case  beinsr  by  action  on  his 
official  bond. 

Same— Same— For  What  It  Lies.— The  summary  rem- 
edy lies  not  for  the  penalty  of  the  bond  to  be  dis- 
charged by  damages  arisinsr  from  a  breach,  but 
only  for  specific  sums  of  money  which  the  treas- 
urer Is  bound,  but  fails  to  pay. 

5ame— Same- What  Must  Be  Set  Forth— If  the  bal- 
ance In  the  hands  of  a  treasurer,  on  expiration  of 
his  office,  has  been  ascertained  by  accounts  set- 
tled, and  recourse  is  had  to  the  summary  remedy 
by  motion  in  the  name  of  the  president  &c.  for 
the  penalty  of  the  treasurer's  official  bond,  there 
must  be  a  relator,  namely,  the  board  of  school 
commissioners,  and  the  breach  of  the  condition 
must  be  assigned  :  per  Tuckbb,  P. 

James  Dailey  deceased  was,  for  some 
years,  treasurer  of  the  board  of  school  com- 
missioners for  the  county  of  Hampshire, 
and  together  with  the  appellant  Nay- 
72  lor  as  his  surety,  *executed  three  offi- 
cial bonds  to  the  president  and 
directors  of  the  literary  fund ;  the  first  dated 
the  5th  February  1819;  the  second,  the  18lh 
December  1820;  and  the  third,  the  18th 
February  1823.  All  the  bonds  were  in  the 
same  form;  the  penalty  the  same  in  them 
all,  namely,  2000  dollars;  and  the  conditions 
also  the  same,  and  in  the  following  words; 
** Whereas  James  Dailey  has  been  appointed 
by  the  board  of  school  commissioners  for 
the  county  of  Hampshire,  treasurer  to  the 
said  board,  agreeaoly  to  the  provisions  of 
the  act  of  assembly,  passed  the  21st  Feb- 
ruary 1818,  entitled  an  act  appropriating  part 
of  the  revenue  of  the  literary  fund  and  for 
other  purposes;  now,  the  condition  of  the 
above  obligation  is  such,  that  if  the  said 
James  Dailey,  as  treasurer  aforesaid,  shall 
faithfully  apply  and  account  for  all  moneys 
that  shall  come  to  his  hands  by  virtue  of 
his  office,  then  the  above  obligation  to  be 
void,  else  to  remain  in  full  force  and 
virtue."* 


♦The  act  of  February  1818,  referred  to  in  the  con- 
ditions of  all  the  bonds,  was  the  act  of  1817-18.  ch.  11, 
Sess.  Acts,  p.  11.  But  that  act  was  repealed  by  the 
revised  statute  of  March  1819.  reducing  Into  one  act 
the  several  acts  concerningr  the  literary  fund,  which 
took  effect  the  1st  January  1820  :  1  Rev.  Code,  ch  33, 
p.  82.  But  the  provisions  of  the  act  of  February 
1818,  in  all  particulars  touching'  the  present  con- 
troversy, were  Incorporated  Into,  and  re-enacted  by, 
the  revised  statute  of  March  1819  :  compare  S  1.  2.  3, 
6.  of  the  former,  with  %  13,  14,  15.  17,  of  the  latter. 
They  both  provided  for  the  appointment  of  boards 
of  school  commissioners  in  each  county  :  they  both 
required,  that  a  treasurer  to  each  board  sbould  be 
annually  appointed,  who  should  srive  bond  and  (food 
security  to  the  president  and  directors  of  the  literary 
fund  in  the  penalty  of  2000  dollars,  conditioned  for 
the  faithful  application  of  and  accounting-  for  all 
moneys  which  should  come  to  his  hands  by  virtue 
of  his  ofBce :  directed  the  president  and  directors 
of  the  literary  fund  to  pay,  annually,  to  each  treas- 
urer of  each  board  of  school  commissioners,   the 
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73  Mn  September  1829,   the  second  au- 
ditor  gave   three    several   notices   to 

Naylor,  the  surety,  (Dailey,  the  treasurer, 
being  now  dead)  that  as  many  several  mo- 
tions would  be  made  against  him,  at  the 
next  ensuing  term  of  the  circuit  court  of 
Hampshire,  on  behalf  of  the  president  and 
directors  of  the  literary  fund,  for  the  pen- 
alties of  the  three  bonds,  with  damages  and 
costs  according  to  law ;  the  notices  stating, 
in  general  terms,  that  the  conditions  of  the 
bonds  had  not  been  complied  with,  without 
specifying  any  particular  breach ;  neither 
was  any  relator  named,  who  had  sustained 
injury  by  the  breaches  of  the  conditions, 
and  at  whose  instance,  and  for  whose  ben- 
efit, the  intended  motions  were  to  be  made. 
Upon  the  trial  of  these  motions,  it  ap- 
peared, from  a  bill  of  exceptions  filed  by 
Naylor  to  the  judgments  of  the  circuit 

74  *court,  in  which  all   the  evidence  ad- 
duced on  both  sides  was  stated, — that 

Dailey  had  received,  annually,  while  he 
was  treasurer,  from  the  president  and  di- 
rectors of  the  literary  fund,  quotas  of  the 
fund  assigned  by  law  to  the  county  of 
Hampshire,  but  had  never  rendered  and  set- 
tled his  accounts,  and  that  these  motions 
were  made  against  Naylor,  his  surety,  to 
recover  alleged  balances  of  moneys  remain- 
ing unexpended  in  Dailey 's  hands,  for  each 
of  the  years  he  was  in  ofifice,  or  for  the  ex- 
penditure of  which  no  vouchers  were  pro- 
duced. There  was  a  great  deal  of 
controversy  upon  the  merits. 

The  circuit  court  gave  judgments  for  the 
plaintiffs  upon  all  the  motions;  not,  how- 
ever, in  pursuance  of  the  notices,  for  the 
penalties  of  the  bonds,  but  for  the  balances 
which  it  adjudged  to   be   due,  and  damages 


quota  of  the  literary  fund  assig-ned  by  law  to  bis 
county  :  authorized  the  board  of  commissioners  to 
determine  what  number  of  poor  children  should  be 
educated,  and  what  sum  should  be  paid  for  each, 
and  to  draw  orders  upon  their  treasurer  for  pay- 
ment of  the  expense  of  tuition,  and  of  furnishing 
such  children  with  proper  books  &c.  and  made  it 
the  duty  of  the  treasurer  to  pay  all  moneys,  which 
should  come  to  his  hands  by  virtue  of  his  office,  to 
the  order  of  the  commissioners,  or  such  of  them 
as  the  board  should  authorize  to  draw  on  him: 
to  render  accounts  of  his  receipts  and  disburse- 
ments, annually,  to  the  board  of  commissioners  ; 
and  whenever  he  should  go  out  of  office  to  pay  over 
any  balance  that  misrbt  be  in  his  hands  to  his  suc- 
cessors. The  5th  section  of  the  first  act,  and  17th  of 
the  revised  statute,  providinsr  the  remedies  against 
the  treasurers,  were  in  the  following  words  :  Be  it 
enacted,  that  the  bonds  given  by  the  treasurers 
may  be  put  in  suit  in  the  name  of  the  president  and 
directors  of  the  literary  fund  for  their  benefit  or 
for  the  benefit,  and  at  the  costs,  of  any  person  or 
persons,  who  may  sustain  Injury  by  a  breach  of  the 
condition  thereof.  And  If  any  treasurer  appointed 
under  the  authority  of  this  act.  or  his  executors, 
administrators  or  other  personal  representatives, 
shall,  at  any  time,  when  duly  required  thereto, 
fall  to  pay  any  money,  received  by  such  treasurer 
by  virtue  of  his  office.  It  shall  be  lawful  for  the 
commissioners  of  schools.  In  the  name  of  the  pres- 
ident and  directors  of  the  literary  fund,  or  for  the 
said  president  and  directors  In  their  own  name,  by 
motion,  on  ten  days'  previous  notice,  in  any  court 
of  record  having  Jurisdiction  thereof,  to  recover 
a  Judgment,  and  have  execution  for  such  money, 
with  ten  per  centum  per  annum  damacres  thereon, 
from  the  time  of  such  failure  till  payment,  to- 
gether with  costs,  against  the  said  treasurer  and 
his  securities.  Jointly  or  severally,  or  against  the 
executors,  administrators  or  other  personal  repre- 
sentative of  such  treasurer,  or  his  securities, 
or  any  of  them,  and  the  money  made  upon  such 
Judfirmentor  execution,  shall  be  paid  to  the  order 
of  the  board  of  commissioners,  or  of  such  person 
as  they  shall  have  authorized  to  receive  It.  pursuant 
to  the  provisions  of  this  act."— Note  in  Orlsrinal 
Edition. 


computed  on  the  balances:  that  is  to  say, 
upon  the  first  motion,  for  %9  dollars,  with 
damages  to  be  computed  at  the  rate  of  ten 
per  cent,  per  annum  from  the  1st  September 
1829,  and  costs;  upon  the  second,  for  926 
dollars,  with  like  damages  and  costs;  and 
in  the  third,  for  1044  dollars,  with  like 
damages  and  costs.  To  these  judgments, 
this  court,  upon  the  petition  of  Naylor,  al- 
lowed writs  of  supersedeas. 

The  cause  was  argued  here,  by  Johnson 
for  the  plaintiff  in  error,  and  the  attorney 
general  for  the  defendants.  The  merits  of 
the  claims  were  discussed  at  large;  but 
these  depended  on  questions  of  fact  arising 
upon  the  evidence ;  and  the  decision  of  the 
court  turned  on  objections,  taken  by  John- 
son, to  the  regularity  of  the  proceedings, 
viz.  That  the  motions  for  the  penalties  of 
the  official  bonds,  were  misconceived,  the 
statute  giving  no  such  summary  remedy  to 
recover  the  penalties,  but  only  actions  on 
the  bonds  at  the  relation  of  parties  injured 
by  breaches  of  the  conditions:  that  the 
motions  being  for  the  penalties,  no  evi- 
dence could  warrant  judgments  for  the  bal- 
ances found  due,  with  damages,  and  that 
the  evidence  did  not  shew  a  case,  in  which 
motions  for  the  balances  unpaid,  with  dam- 
ages, could  be  sustained ;  because  there 
75  was  no  proof,  that  Dailey,  the  ♦treas- 
urer, was  ever  required  to  pay  the 
balances  in  his  hands,  or,  supposing  there 
were  balances  due,  to  whom  they  were  justly 
payable,  whether  to  the  treasurer  who  suc- 
ceeded him,  or  to  individuals  to  whom 
orders  on  him  for  money  had  been  given. 

CARR,  J.  When  I  see  that  a  public  offi- 
cer has,  by  virtue  of  his  office,  received 
money  for  which  he  has  failed  to  account, 
I  never  feel  disposed  to  lend  a  favorable 
ear  to  the  efforts  made  to  screen  him  from 
justice :  yet,  in  such  cases,  we  are  obliged 
to  see  that  the  proceedings  are  regular,  and  • 
the  law  duly  administered.  In  performing 
this  duty,  it  is  my  opinion,  that  we  must 
reverse  these  judgments. 

For  the  purpose  of  duly  applying  a  part 
of  the  income  of  the  literary  fund  to  the 
primary  object  of  the  institution,  the  stat- 
utes directed,  that  the  courts  of  the  several 
counties  should  appoint  a  board  of  school 
commissioners ;  that  this  board  should  an- 
nually appoint  one  of  its  members  treasurer, 
who  should  give  bond  with  surety,  in  the 
penalty  of  2000  dollars,  conditioned  for  the 
faithful  application  of  and  accounting  for 
all  moneys  which  should  come  to  his  handa 
by  virtue  of  his  office.  To  him  the  presi- 
dent and  directors  of  the  literary  fund  were 
directed  to  pay,  annually,  the  portion  of 
the  45,000  dollars,  to  which  his  county 
should  be  entitled;  which  money  he  was 
required  to  pay  to  the  order  of  the  school 
commissioners,  or  such  of  them  as  the  board 
should  authorize  to  draw  upon  him ;  and  to 
pay  over  any  balance,  that  should  be  in  his 
hands  at  the  expiration  of  his  office,  to  hia 
successor.  And  the  statutes  provide,  that 
his  bonds  may  be  put  in  suit,  in  the  name 
of  the  president  and  directors,  for  their 
benefit,  or  for  the  benefit  and  at  the  costs 
of  any  person  who  may  sustain  injury  by  a 
breach  of  the  condition.  This  is  one  rem- 
edy giver  on  the  bond,  and,  I  presume, 
covers  the  whole  ground ;  for  whether   the 
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treasurer  refuse  to  account  annually,  as  he 
is  required  to  do,  or  to  pay  over  the  balance 
in  his  hands  to  his  successor,  or  to  pay  to 
any  person  such  sum  as  he  may  have  an 
order  for  from  the  commissioners,  he 

76  violates    the   condition  of  his  *bond, 
and    is  liable  to  this  action.     But  the 

leg^islature,  not  satisfied  with  this  tedious 
rem*»dy,  provided  further,  that  if  the  treas- 
urer shall,  at  any  time,  when  duly  required, 
fail  to  pay  any  money  received  by  virtue  of 
his  office,  the  school  commissioners,  in  the 
name  of  the  president  and  directors,  or  the 
president  and  directors  may  in  their  own 
name,  by  motion,  on  ten  days  notice,  re- 
cover judgment,  and  have  execution,  for 
such  money,  with  ten  per  cent,  damages 
against  him  &c.  and  the  money  made  on 
such  execution,  shall  be  paid  to  the'  order 
of  the  board  of  commissioners,  or  of  such 
person  as  they  shall  have  authorized  to  re- 
ceive it.  Now,  this  remedy  I  take  it,  is  not 
so  extensive  as  the  action  given  on  the  offi- 
cial bond.  It  certainly  does  not  lie  for  the 
failure  of  the  treasurer  to  account :  I  ques- 
tion whether  it  lies  for  the  failure  to  pay 
any  balance  to  the  treasurer's  successor.  It 
seems,  principally,  if  not  wholly,  given  for 
those  more  frequent  cases  of  orders  given 
by  the  commissioners  on  the  treasurer,  of 
which,  in  their  various  contracts  for  school- 
ing &c.  there  must  be  very  many.  It  is  for 
failure  to  pay  money,  when  duly  required 
(that  is  by  presentation  of  the  commis- 
sioner's orders) ;  and  such  money  is  to  be 
recovered,  with  ten  per  cent,  damages,  on 
motion.  This  is  my  idea  of  the  law ;  and 
it  seems  to  me,  that,  in  all  such  motions, 
the  notice  should  designate  the  sum  which 
the  treasurer  has  failed  to  pay,  and  by  what 
commissioner,  and  to  whom,  the  order  was 
g'iven ;  otherwise  you  give  the  officer  no  in- 
formation by  which  he  may  prepare  for  his 
defence.  The  motion,  also,  should  be,  not 
for  the  penalty  of  the  bond,  but  for  the 
specific  sum  claimed,  with  the  damages. 
In  the  case  before  us,  then,  the  notice  and 
motion  are  too  defective  to  be  sustained; 
and  when  we  look  into  the  record,  it  pre- 
sents a  case  not  proper  (as  it  seems  to  me) 
for  a  motion  at  all,  for  there  has  been  no 
accounting,  nor  do  we  see  who  are  entitled 
to  any  money  which  may  be  due  from  the 
treasurer.  Upon  this  ground,  without 
touching  the  other  questions  raised,  I  am 
for  reversing  the  judgments. 

CABELL,  J.,  concurred. 

77  ♦TUCKER,  P.    These  are  motions 
of  the   president  and  directors  of  the 

literary  fund,  against  the  surety  of  the 
treasurer  of  the  school  commissioners  of 
Hampshire  county,  for  the  penalties  of  three 
official  bonds  of  the  treasurer,  though  the 
judgments  have  been  rendered  for  the  bal- 
ance actually  found  due  in  each  case.  The 
first  question  which  presents  itself,  is, 
whether  a  motion  lies  for  the  penalty  of  the 
bond?  Or  ought  it  not  to  have  been,  spe- 
cifically, for  the  thing  or  sum  of  money 
demanded?  I  think  it  ought,  upon  general 
principles,  and  upon  the  true  construction 
of  the  statute. 

Upon  general  principles,  the  plaintiff 
must  so  set  forth  his  case,  that  the  defend- 
ant niay  have  fair  notice  of  the  real  char- 
acter of  the  demand.    If  an  action  be  brought 


on  a  bond  with  collateral  condition,  the 
plaintiff  must,  either  in  his  declaration  or 
by  replication,  set  forth  the  specific  breach 
of  which  he  complains.  On  such  a  bond  as 
this,  it  would  be  particularly  necessary. 
The  obligor  binds  himself  for  the  due  dis- 
charge of  the  duties  imposed  on  him  by 
law ;  and  the  law  required  him  to  pay  all 
moneys,  which  may  come  to  his  hands  in 
virtue  of  his  office,  to  the  order  of  the  school 
commissioners,  or  such  of  them  as  shall 
have  been  authorized  to  draw  upon  him,  and 
also  to  account  annually,  and  at  the  expira- 
tion of  his  office,  to  pay  over  the  money  in 
hand  to  the  succeeding  treasurer.  Now, 
there  may  have  been  fifty  orders  drawn 
upon  the  treasurer  by  the  school  commis- 
sioners, for  failure  to  pay  any  one  of  which 
he  may  have  been  liable ;  or  the  default 
may  h^ve  been  in  not  accounting ;  or  finally, 
in  not  paying  over  the  unexpended  balance. 
Hence,  the  necessity  of  a  specification  of 
the  breach,  both  to  enable  the  party  to  pre- 
pare for  his  defence,  and  to  save  the  trouble, 
vexation  and  expense,  of  preparing  upon 
every  conceivable  point,  when  in  truth  only 
one  matter  may  be  in  litigation.  This  is 
just  as  necessary  in  a  motion,  as  in  an  or- 
dinary action  ;  and  the  notice  in  such  a  case 
as  this,  should  set  forth,  with  reasonable 
distinctness,  the  ground  upon  which  the 
party  is  sought  to  be  charged,  in  order  that 
he  may  be  better  enabled  to  prepare  for  his 

defence. 
78  *Pursuing      this    principle,      what 

ought  this  notice  to  have  announced 
to  the  party.  The  statute,  it  is  true,  be- 
sides authorizing  the  bond  to  be  put  in  suit, 
further  provides,  that  if  any  treasurer  shall, 
at  any  time,  when  duly  required,  fail  to 
pay  money  received  by  virtue  of  his  office, 
a  motion  may  be  made  against  him  to  re- 
cover such  money.  But,  I  apprehend,  if  the 
proceeding  against  him  is  for  failing  to  ac- 
count, it  could  only  be  by  action  on  the  bond ; 
for  no  motion  is  given  against  him  for  fail- 
ing to  account.  If,  then,  the  motion  is  for 
failing  to  pay  money  when  duly  required, 
it  would  seem,  that  the  notice  should  inti- 
mate what  money,  and  to  whom  he  Las 
failed  to  make  payment,  for  as  there  may 
have  been  numerous  orders  drawn  upon 
him,  it  is  impossible  for  him  to  know  for 
which  he  is  to  be  charged :  and,  moreover, 
it  should  be  shewn,  upon  the  trial,  that  the 
party  suing  as  relator  had  a  right  to  receive, 
and  had  duly  demanded  payment.  The  first 
is  obvious :  the  last  is  not  less  true.  The 
law  required  the  treasurer  to  pay  to  the 
order  of  the  commissioners.  In  setting  out 
the  breach  regularly,  it  would  be  necessary 
to  aver,  that  there  was  an  order,  which  had 
been  presented,  and  payment  refused;  for 
unless  the  treasurer  had  notice  of  the  order, 
he  could  not  be  in  default  for  '  not  paying 
it.  Now,  all  this  is  wanting  here.  There 
is  no  relator.  We  do  not  know  for  whom 
the  recovery  is  sought,  unless  it  be  for  the 
literary  fund ;  and  it  may  be  safely  affirmed, 
that  the  president  and  directors  have  no 
right  to  recover  it,  to  put  in  their  own 
coffers.  For,  first,  it  never  was  the  inten- 
tion of  the  statute,  that  what  was  once  paid 
out  to  the  treasurer  of  the  school  commis- 
sioners of  any  county,  should  again  be 
swallowed    up    in    the  general  funds  of  the 
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institution.  There  is  no  provision  for  its 
going-  back,  in  any  event;  or,  if  it  should 
get  back,  for  its  after  payment  to  the  same 
county,  or  for  distributing  it  among  other 
counties.  On  the  contrary,  the  law  expressly 
provides,  that  on  one  treasurer's  going  out 
of  office,  the  money  in  hand  shall  be  paid 
ovet  to  his  successor,  and  in  his  hands  be 
liable  to  be  drawn  out  by  the  school  com- 
missioners.    Suppose  an  action  of  debt  had 

been  brought  on  the  bond,  could  it 
79        have  *been  assigned  as  a  breach,  that 

Dailey,  in  his  lifetime,  had  failed  to 
pay  the  balance  in  his  hands  to  the  presi- 
dent and  directors  of  t>ie  literary  fund?  By 
what  right  could  he  have  done  so?  Or  could 
it  be  assigned  as  a  breach,  that  the  admin- 
istrator had  not  done  so  since  his  death? 
By  what  authority  could  he  have  done  it? 
It  is  not  in  the  bond.  Interpreted  as  it 
ought  to  be,  by  the  language  of  the  law, 
the  condition  bound  Dailey  to  pay  to  the 
order  of  the  school  commissioners,  and  to 
no  one  else;  save  that  upon  going  out  of 
office,  he  was  bound  to  pay  any  balance  to 
the  succeeding  treasurer.  He  was  not 
bound,  he  was  not  authorized,  to  pay  one 
cent  to  the  president  and  directors  of  the 
literary  fund ;  and  had  he  done  so,  the  pay- 
ment would  have  been  in  his  own  wrong. 
So  too,  as  to  his  administrator.  The  plain- 
tiflFs,  therefore,  had  no  title  to  recover  any 
thing  by  their  motion  for  their  own  benefit ; 
and  as  there  was  no  relator,  there  could  be 
no  judgment  for  the  benefit  of  another. 
Had  the  motion  been  made  at  the  relation 
of  the  succeeding  treasurer,  for  the  balance 
remaining  in  Dailey's  hands,  these  objec- 
tions would  have  been  obviated.  As  the 
case  stands,  they  seem  to  me  insurmounta- 
ble. 

These  defects  in  the  judgment  and  pro- 
ceedings against  the  appellant  on  the  part 
of  the  literary  fund,  are  fatal.  We  need 
not  consider  the  various  other  questions 
made  in  the  cause.  It  is  sufficient  to  say, 
that  the  judgments  should  be  reversed,  and 
that  the  plaintiffs  in  the  circuit  court  (de- 
fendants in  error  here)  take  nothing  by 
their  motion,  but  that  the  same  be  dismissed 
with  costs. 

Judgments  reversed. 


80         *3ites  and  Others  v.  Wieland. 

February,  1834.  Richmond. 

(Absent  Bbooke  and  Gbebn.  J.) 

AppMls-DismlsMl  for  Want  of  Sufflcieot  Security— 
Rlffht  of  Appellantf— Statnte.*— An  appeal  taken  to 
this  court  prior  to  the  statute  of  February  1825, 
Supp.  to  Rev.  Code.  ch.  98.  was  dismissed  after  the 
statute  passed,  for  want  of  sufficient  security : 
Hbld.  appellanu  are  not  entitled  either  to  have 
the  appeal  reinstated,  or  to  have  a  new  appeal 
allowed,  on  the  terms  provl<Jed  by  that  statute, 
namely,  on  giving  security  for  costs  only,  and 
taking  the  appeal  without  a  supersedeas  to  the 
decree. 


•See  monographic  note  Ton  "Appeal  and  Error" 
appended  to  Hill  r.  Salem  and  Pepper's  Ferry 
Turnpike  Co..  1  Rob.  203. 

The  principal  case  Is  cited  In  Casanova  v.  Kreusch, 
21  W.  Va.  7». 


An  appeal  was  taken  by  Sites  from  a  de- 
cree of  the  superior  court  of  chancery  of 
Staunton,  and  an  appeal  bond  given,  as 
then  required  by  law  in  all  cases,  and  the 
cause  brought  up  to  this  court,  and  docketed, 
before  the  statute  of  February  1825,  author- 
izing appellate  courts  to  allow  writs  of  error 
and  appeals,  upon  bond  and  security  for 
the  costs  of  the  writ  of  error  or  appeal  only, 
provided  such  writ  of  error  or  appeal  shall 
not  operate  as  a  supersedeas  to  the  judgment 
or  decree.  Supp.  to  Rev.  Code,  ch.  98,  p. 
127.  In  June  1827,  after  a  rule  duly  entered 
and  served  on  the  appellants,  the  court 
made  an  order,  that  unless  other  and  suffi- 
cient security  should  be  given  on  or  before 
the  1st  July  ensuing,  the  appeal  should 
stand  dismissed,  as  an  act  of  the  day  on 
which  the  order  was  made.  No  new  appeal 
bond  was  given.  The  court  adjourned  for 
that  term;  and  at  August  term  1827,  the 
appellants  presented  a  petition  to  the  court, 
praying  that  the  appeal  should  be  reinstated, 
or  that  a  new  appeal  should  then  be  allowed, 
upon  the  appellants  giving  bond  and  secu- 
rity for  costs  only,  so  that  the  appeal  should 
not  operate  as  a  supersedeas  to  the  decree. 
Upon  this  application,  the  court  took  time 
to  advise ;  and  the  case  was  never  after- 
wards mentioned,  by  bar  or  bench,  till  this 
term. 

But  now,  Johnson  recalled  the  attention 
of  the  court  to  the  appellants'  petition  of 
August  1827,  and  asked  the  judgment 
81  *of  the  court  upon  it ;  insisting,  that 
the  question  should  be  decided  now, 
as  it  ought  to  have  been  in  August  1827, 
and  an  appeal  allowed,  as  then  prayed,  un- 
der the  statute  of  February  1825. 

Iveigh,  for  the  appellees,  insisted,  that 
neither  the  original  appeal  could  have  been 
properly  reinshited  in  August  1827,  nor  any 
new  appeal  allowed  upon  the  terms  of  the 
statute  of  1825. 

TUCKER,  P.  It  is  admitted,  that  the 
court  ought  to  decide  the  question  now,  as  it 
ought  to  have  been  decided  at  August  term 
1827.  But  the  court  could  not  have  rein- 
stated the  original  appeal,  at  August  term 
1827,  not  only  because  the  term  at  which  it 
was  dismissed  had  passed,  but  because  it 
ought  not  to  have  been  reinstated  on  the 
terms  on  which  it  was  prayed  in  the  peti- 
tion. The  original  appeal  was  taken  before 
the  statute  of  February  1825;  and  the  court 
could  not  have  reinstated  that  appeal,  upon 
terms  not  allowed  by  law  at  the  time  it 
was  taken.  It  could  not  put  appeals  taken 
before  the  statute,  upon  the  footing  of  ap- 
peals authorized  by  the  statute  of  February 
1825.  When  the  appeal  was  allowed,  the 
appellants  had  no  right  to  have  the  decree 
reviewed  here,  without  giving  security  to 
the  appellee,  to  perform  the  decree  if  it 
should  be  affirmed:  but  if  the  appeal  were 
now  reinstated  upon  the  terms  proposed, 
the  appellants  would  be  let  in  to  arraign 
the  justice  of  the  decree,  without  giving 
such  security. 

The  case,  then,  can  only  be  considered  as 
a  new  application  at  August  term  1S^7,  for 
an  appeal  upon  the  terms  of  the  statute  of 
1825 ;  that  is,  upon  the  party  giving  security 
for  costs  only.  But  this  cannot  be  allowed, 
because  there  had  been  a  previous  appeal, 
and    that  appeal   dismissed    at   June    term 
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1827 ;  and  it  is  provided,  in  broad  terms, 
that  after  a  dismission  of  an  appeal,  writ 
of  error  or  supersedeas,  in  the  court  of  ap- 
peals, no  appeal,  writ  of  error  or  super- 
sedeas, shall  be  allowed;  1  Rev.  Code,  ch. 
64,  I  20,  p.  194.  It  would,  indeed,  be  very 
mischievous,  if  after  the  dismission  of  an 
appeal,  upon  a  rule  for  security  and 
82  failure  *to  comply  with  the  rule,  the 
appellant  should  be  permitted  to  come 
at  any  future  day  with  his  security,  and 
ask  a  reinstatement  of  his  appeal,  or  a 
new  appeal,  upon  the  g^round  that  he  is  now 
able  and  ready  to  give  security.  Such  a 
proceeding  would  utterly  frustrate  the  order 
of  dismission ;  for  the  order  appoints  a  day 
certain  for  giving  the  security,  which  would 
be  futile,  if  the  security  may  be  given  at 
any  time  the  party  pleases.  If  the  appel- 
lant could  not  have  been  received  to  rein- 
state the  dismissed  appeal,  after  the  order 
for  the  dismission  of  it  was  absolute,  and 
the  term  at  which  the  dismission  was  made 
had  passed,  upon  his  giving  new  and  full 
security  after  the  day  allowed  him  for  the 
purpose,  it  is  not  perceived  how  his  case 
can  be  stronger,  when  he  comes  to  ask  a 
new  appeal  upon  giving  security  for  costs 
only,  in  the  face  of  the  statute  which  in- 
hibits the  allowance  of  any  new  appeal  after 
a  former  appeal  has  been  dismissed. 

The  appellants,  therefore,  can  in  no  way 
take  anything  by  their  petition;  and  so 
much  of  the  order  of  August  term  1827  as 
may  be  construed  to  suspend  the  right  of 
the  appellee  to  proceed  for  his  costs,  is  to 
be  rescinded. 

Appeal  denied. 


83 


*Sturtevant  v.  Qoode. 


February.  1834,  Richmoud. 
[27  Am.  Dec.  586.1 
(Absent  Bbooks  and  Gbbbn,  J.) 
Eqalty  Jurisdiction— Acconnt— Discovery*— C«se  ai 
Bar— S.  a  master  carpenter,  haying  been  em- 
ployed to  bnlld  a  taonse  for  Q  and  tbe  terms  of  the 
contract  being-  expressed  in  two  agreements  be- 
tween tbe  parties,  which  were  left  In  the  bands  of 
«.  the  employer,— brings  action  at  law  against  G. 
OQ  tbe  agreements :  and  his  counsel,  finding  it  nec- 
essary, and  it  being-  In  fact  necessary,  to  have 
copies  of  the  agreements  In  order  to  frame  his 
declaration,  requires  Q.  to  famish  copies  thereof : 
G.  refuses  to  furnish  them  ;  whereupon,  S.  dis- 
misses his  action  at  law.  and  flies  a  bill  in  equity 
praylnff  an  account  and  a  decree  for  the  balance 
due  for  the  work  done  :  Hbld,  the  case  is  prop- 
erly relievable  in  equity. 

Sturtevant  exhibited  his  bill  against 
Goode,  in  the  superiour  court  of  chancery 
of  Richmond,  setting  forth,  that  he  was  em- 
ployed, as  a  carpenter  and  undertaker,  by 
Goode,  to  build  a  dwelling  house  for  him, 
according   to  a   certain  plan   previously  de- 


*E4|alty  JorUdlctlon— Account.— On  this  subject, 
tbe  principal  case  was  cited  in  Johnson  v.  R.  L.  & 
L  Co..  83  Va.  280  :  Petty  v.  Poffle,  16  W.  Va.  518  :  Yates 
T.  Stuart,  30  W.  Va.  1»,  135,  19  S.  E.  Rep.  485.  427 :  note 
to  Spear  v.  Newell,  22  Fed.  Cas.  905 ;  foot-note  to 
Coffman  v.  Sanffston.  21  Gratt.  208. 

See  further,  foot-noU  to  Tyler  v.  Nelson,  14  Gratt 
214 :  monographic  note  on  "Jurisdiction**  appended 
to  Phippen  y.  Durham.  8  Gratt  457. 


termined  on ;  and  Goode  thereupon  executed 
a     covenant,   importing  that  he  had  agreed 
with    Sturtevant    for   the    building  of    the 
dwelling  house,  and  that  he  would  pay  him 
for  the  work,  provided    the  whole  should  be 
done  agreeably  to  articles  of  agreement  be- 
tween the   parties,  1000  dollars  at  the  com- 
mencement of  the  work,  1000  dollars  within 
four  months  after  the  commencement  of  it, 
1000  dollars    within  the  next  three  months, 
and   2000    dollars  within  two   months  after 
the    work    should    be   completed:  that   this 
covenant  of  Goode  was  delivered  to  Sturte- 
vant, but  the  agreement  therein  referred  to, 
in  which  the    particulars   of  the  work  to  be 
done  by  Sturtevant  were  specified,    was  put 
into   Goode's  hands,    and    he  still   retained 
possession   of  it.     That,    in  the  progress  of 
the  work,    Goode,    finding   it  convenient  to 
have    an   addition   made    to    the    building 
originally      intended,     which      Sturtevant 
agreed  to  make,  executed  another  covenant 
to  Sturtevant,  whereby  he  agreed  to  pay  him 
for  such  addition,  when  completed  ac- 
84       cording  to  additional  articles  of  *agree- 
ment    between  them,    the  sum  of  1500 
dollars :  that  this  second  covenant  of  Goode 
was    likewise   delivered    to  Sturtevant,  but 
the  additional  agreement  therein  mentioned 
was  left  in  Goode's  hands,  and  he  still  held 
it.     That  Sturtevant    also  executed   a  great 
deal    of  extra   and   very   costly   work,   not 
stipulated   in   either  of  the   written  agree- 
ments, at  Goode' s  special  request,  and  upon 
his   promise   to  make  him  a  fair  compensa- 
tion for    the  same.    That  it  was  one  of  the 
stipulations  in   the  agreements   on    Sturte- 
vant's   part,    that  he   should  furnish  mate- 
rials ;  and  he   did  furnish  materials  for  the 
work,    so    far   as  it    proceeded,    and   other 
materials    to  be  used   in  completing  it;  but 
before  it   was  completed,  disputes  arose  be- 
tween the  parties,  in  consequence  of  which 
Goode  refused  to  permit  Sturtevant  to  ful- 
fil his  whole    contract,    and   put  a  stop  to 
the     work    before     it   was   finished.     That 
Sturtevant's  bill  for  the  work  actually  done, 
including    that    done    under    both    of    the 
agreements  and  the  extra  work,  at  the  stip- 
ulated   and   fair   prices,    amounted  to   8658 
dollars.     That     Goode     had   made    various 
payments  to   Sturtevant   on  account  of  the 
work    by     him   done,    and    Sturtevant  was 
moreover  indebted  to  Goode  for  provisions 
found  and  furnished  by  Goode  to  Sturtevant 
and  his    workmen,    during   the  progress  of 
the  building,    whereof  there  was  a  separate 
account  between  the  parties,  the  amount  of 
which    it    was  agreed,    should   be  deducted 
from  the  balance    that  should  be  found  due 
to  Sturtevant  for  the  building,  upon  a  final 
settlement.     That  there  was  a  large  balance 
due  to    Sturtevant,    which  Goode  refused  to 
pay ;  he  also  refused  to  come  to  a  settlement 
of   the   accounts.     That    Sturtevant,  there- 
upon,   brought   an   action   at   law    against 
Goode;  but   his  counsel  finding   it  impossi- 
ble   to   prosecute    that   action,    or   even   to 
frame  his  declaration,  without  a  knowledge 
of  the  two  agreements  between  the  parties, 
which  were  referred  to  in  Goode' s  covenants 
to  Sturtevant,    and  which  were  retained  in 
Goode' s    possession,    a   written  application 
was   made   to  Goode    for  copies   of    those 
agreements,  which  he   positively  refused  to 
furnish ;  and  Sturtevant  being  impeded  and 


41 


6  LEIGH 


Virginia  Rbports,  Annotated. 


86-88 


embarrassed  in  the  prosecution  of  his  ac- 
tion   at    law,    by   the   want  of  these 

85  ^documents,      that    action     was   dis- 
missed,   by    agreement   between    the 

parties,  that  each  should  pay  his  own  costs, 
that  such  dismission  should  be  without 
prejudice  to  any  other  suit  or  suits  which 
Sturtevant  might  bring,  that  Goode  should 
not,  in  such  future  suit,  rely  on  the  statute 
of  limitations  in  bar  of  any  item  of  Sturte- 
vant's  claims,  and  Sturtevant  should  waive 
the  statute  as  to  any  set-offs  which  Good 
should  offer,  and  that  Goode,  as  he  had  not 
before  procured,  so  he  would  not  afterwards 
procure,  any  assignments  of  claims  against 
Sturtevant,  for  the  purpose  of  set-off 
against  his  demands.  And  Sturtevant, 
having  thus  stated  his  case,  prayed,  that 
Goode  might  be  compelled  to  produce  and 
file  the  two  agreements  between  the  parties, 
which  he  yet  retained  in  his  possession ; 
that  accounts  of  all  the  transactions  be- 
tween them,  might  be  taken ;  and  the 
balance  which  should  be  found  due  thereon 
to  Sturtevant,  might  be  decreed  to  him :  the 
bill  placing  Sturtevant's  claim  to  relief  in 
equity,  on  two  grounds,  specially  stated, 
1.  that  the  two  agreements  between  the  par- 
ties which  Goode  held  in  his  own  posses- 
sion, were  indispensable  to  enable  him  to 
proceed  at  law,  and  Goode  refused  to  fur- 
nish copies  of  them ;  and  2.  that  the  ac- 
counts between  the  parties  as  they  arose  out 
of,  and  were  refemble  to,  several  distinct 
contracts,  were  so  various  and  complicated, 
that  they  could  not  be  accurately  adjusted 
in  any  proceedings  at  law,  and  that  several 
actions  at  law  would  be  necessary  to  en- 
force the  several  claims  of  Sturtevant  upon 
the  several  contracts. 

Goode  first  demurred  to  the  bill,  because 
the  case  therein  stated  was  not  properly  re- 
lievable  in  equity,  and  then  he  proceeded 
to  answer  it,  and  to  state  the  facts  on 
which  he  relied  for  his  defence,  if  the  court 
should  entertain  the  jurisdiction. 

The  chancellor  sustained  the  demurrer, 
and  dismissed  the  bill,  without  prejudice  to 
any  suit  which  the  plaintiff  might  be 
advised  to  bring  at  law ;  declining  juris- 
diction upon  the  authority  of  Smith  v. 
Marks,  2  Rand.  449.  From  this  decree, 
Sturtevant  appealed  to  this  court. 

86  *  Johnson,  for  the  appellant. 
Taylor,  for  the  appellee. 

TUCKER,  P.  I  am  clearly  of  opinion, 
that  the  bill  in  this  case  set  forth  facts  that 
gave  jurisdiction  to  the  court  of  chancery. 
Without  entering  upon  any  other  part  of 
the  case,  than  that  which  respects  the 
withholding  of  the  agreements  by  Goode,  I 
will  observe,  that  the  agreements  in  Goode's 
possession,  were  so  intimately  connected 
with  the  covenants  in  Sturtevant's  posses- 
sion, that  it  is  difficult  to  imagine  how  the 
latter  could  have  declared  in  covenant  with- 
out them.  Admitting  that  this  difidculty 
could  have  been  avoided  by  alleging  that 
Goode  withheld  the  agreements,  and  had 
put  a  stop  to  the  work  before  it  was  fin- 
ished ;  yet  new  difficulties  must  have  arisen 
on  the  trial.  The  refusal  of  Goode  to  per- 
mit Sturtevant  to  proceed,  would  have 
absolved  him  from  the  necessity  of  averring 
performance,  and  gave  him  a  right  of  action 
against  Goode  upon  the   covenants ;  yet  the 


quantum  of  damages  would  depend,  in  a 
good  measure,  upon  the  terms  of  the  agree- 
ments; for  though  Goode  did  arrest  the 
progress  of  the  work,  it  might  not  follow, 
as  of  course,  that  Sturtevant  was  to  recover 
the  whole  contract  price.  Part  of  that  price 
being  in  consideration  of  the  materials  he 
was  to  furnish,  if  he  was  stopped  in  the 
work,  and  did  not  furnish  them,  part  of 
the  price  should  of  course  be  abated. 
Again,  as  to  the  extra  work,  it  was  essen- 
tial that  the  agreements  should  be  exhibited 
to  enable  the  plaintiff  to  prepaie  his  case, 
by  distinguishing  the  contract  work  from 
the  extra  work.  Was  it  reasonable  to  ex- 
pect, in  such  a  transaction  as  this,  that  he 
could  do  this  upon  the  spur  of  the  occasion, 
in  a  trial  at  law,  when  the  defendant 
should,  after  the  jury  were  sworn,  produce 
the  agreements?  Was  it  reasonable  to  ex- 
pect him  to  go  to  trial  with  such  a  hazard? 
He  did  commence  an  action  at  law.  His 
counsel  felt  the  necessity,  no  doubt,  of  his 
having  these  papers;  and,  in  consequence, 
he  sent  a  note  to  Goode,  requesting  copies 
of  the  agreements.  They  were  refused: 
Goode   kept   them   in  his   possession, 

87  and  would  not  even  let  *him  have 
copies.  What  right  had  he  to  with- 
hold copies  of  agreements  signed  by  both, 
and  which  on  principle  belonged  to  both. 
What  wonder,  then,  that  Sturtevant  found 
himself  compelled  to  dismiss  his  suit? 
Would  he  have  done  so,  if  it  had  not  been 
manifest  to  his  counsel,  that  he  could  not 
get  along  with  the  case  without  the  agree- 
ments? Goode  had  no  right  to  judge  for 
him,  whether  the  suit  could  have  been 
maintained  without  them.  He  cannot  be 
received  to  say  here,  through  his  counsel, 
**I  avow  that  I  withheld  these  papers, 
which  you  thought  necessary  for  the  prose- 
cution of  your  demand;  you  might  have 
gone  on  to  try  your  cause  without  them." 
If  Goode  preferred  a  jury  trial,  he  should 
have  frankly  afforded  copies  of  the  papers, 
which  his  adversary  thought  essential  for 
the  prosecution  of  his  suit.  As  he  did  not, 
he  cannot  complain,  that  he  has  been 
brought  into  a  court  of  .equity,  since  he 
compelled  Sturtevant  to  come  here.  Nor 
can  he,  under  such  circumstances,  object  to 
the  jurisdiction.  He  cannot  be  permitted  to 
drive  his  adversary  from  the  court  of  law, 
by  withholding  papers,  and  then  to  drive 
him  from  the  court  of  chancery,  because  he 
did  not  hazard  a  trial  at  law  without  them. 
I  am,  therefore,  clearly  of  opinion  to  sus- 
tain the  jurisdiction.  This  is  not  the  case 
of  Smith  V.  Marks;  it  is  a  case  sui  generis. 
I  have  rarely  known  one  in  which  the  ob- 
jection to  the  jurisdiction  of  equity  was 
made  with  less  propriety  by  a  defendant. 

The  other  judges  concurred.  Decree  re- 
versed, and  cause  remanded  to  the  court  of 
chancery. 

88  *Colvert  v.  Millstead's  Adm*x. 

February.  1884,  Richmond. 

(Absent  Brookk  and  Qbebn.  J.) 

Will -Partial  and  Premature  Division  of  Slaves  iroder— 
Impeachment- Lapse  of  Time.— A  partial  division  of 
slaves,  under  the  will  of  a  Maryland  testator,  is 
made  in    that   state    in    1766,    before    the   time 
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appointed  by  the  will  for  a  division,  and  dnrinff 
Infancy  of  one  of  tbe  legatees,  but  division  ac- 
qniesced  in,  at  least  no  new  division  ever  de- 
manded: after  ffreat  lapse  of  time,  sncb  division, 
however  premature  or  incomplete,  cannot  be 
Impeached. 
Chancery  Practice— Evklefice  of  Pedigree -Depositioiu 
Taken  In  Action  at  Law*— Case  at  Bar.— Bill  In  chan- 
cery by  W.  M.  against  S.  C.  and  two  others,  claim- 
ing slaves,  and  demanding  discovery  of  names  &c 
and  an  account  of  profits:  plaintiff  exhibits  depo- 
sitions of  affed  witnesses,  taken  in  1794,  in  an  action 
of  detinue  brought  by  him  acainst  R.  B.  to  which 
S.  C.  was  not  party,  to  prove  the  pedigree  of  the 
slaves  claimed  in  this  suit:  and  these  depositions 
are  read  in  the  court  of  chanctry,  at  three  hear- 
ings, at  very  distant  intervals,  without  exception: 
Held.  l.  the  depositions,  relating  to  pedigree, 
are  competent  evidence  of  general  reputation 
touching  the  descent  of  the  slaves,  if  the  depo- 
nents be  now  dead:  and  2.  considering  that  they 
were  read  at  the  hearing,  so  often,  without  excep- 
tion, and  the  great  probability  that  the  deponents 
are  now  all  dead,  the  oblectlon  to  the  competency 
of  them,  cannot  avail  now  in  this  court;  dissen- 
.  tlente.  Tuckbb.  P..  as  to  the  last  point 
Same— Statute  of  Umltatlona-Most  Be  Pleaded. t— 
Upon  a  bill  in  chancery  for  slaves,  the  statute  of 
limitations  cannot  avail  the  defendant  unless  it 
be  pleaded. 

In  Janaary  1798,  William  Millstead  ex- 
hibited a  bill  against  James  Colvert,  Samuel 
Colvert,  and  Isabella  Bruce,  in  the  then  high 
court  of  chancery,  setting  forth,  that  Rob- 
ert Col  vert  of  Charles  county,  Maryland, 
died  in  1757,  and  by  his  will  bequeathed  to 
his  wife  Charity,  the  use  of  four  slaves, 
namely,  Fanny,  Sarah,  Sue  and  Hannah, 
until  bis  son  Samuel  should  attain  to  full 
age;  at  which  time,  or  at  that  son's  death, 
if  that  event  should  first  happen,  he  be- 
queathed one  third  of  those  slaves  and  their 


*Depoaitlona.— See  monographic  note  on  "Deposi- 
tions'* appended  to  Field  v.  Brown,  24  Oratt  74. 

tChancery  Practice— Statute  of  Limitations— How 
Advadtase  Taken.— No  one  can  avail  himself  of  the 
statute  of  limitations  In  a  suit  in  equity  without 
making  tbe  defense  by  plea  or  answer.  To  this 
effect,  the  principal  case.  Hickman  v.  Stout,  2  Leigh 
10,  Tazewell  V.  WhltUc.  ISGratt  W4.  Smith  v.  Pattie. 
81  Va.  666.  Gibson. v.  Green,  »  Va  526,  16  S.  E.  Rep. 
661,  were  cited  in  Hubble  v.  Poff.  98  Va.  646.  87  S.  E. 
Bep.  277.  See.  In  accord,  cases  cited  in  foot-note  to 
Tasewell  v.  WhitUe.  13  Gratt.  829. 

In  the  case  of  Hubble  v.  Poff,  98  Va.  646.  87  S.  E. 
Bep.  277.  it  was  held  that  tbe  statute  of  limitations 
cannot  be  availed  of  in  a  court  of  equity  by  a  de- 
murrer to  the  bill. 

But  in  West  Virginia,  the  rule  seems  to  be  differ- 
ent, for  in  Humphrey  v.  Spencer.  86  W.  Va.  18.  14  S. 
E.  Bep.  413.  it  is  said:  *'The  statute  of  limitations 
must  be  in  some  way  relied  on  by  demurrer,  plea,  or 
answer.  Colvtrt  v.  Mtlhtead,  5  Leioh  88:  Hickman  v. 
Stoot,  2  Leigh  10;  Taiewell  v.  Whittle,  18  Gratt  344: 
Sebom  v.  Beckwlth,  80  W.  Va.  774,  5  S.  E.  Rep.  460; 
Jackson  v.  Hull.  21  W.  Va.  601;  Bart.  Ch.  Pr.  88. 
The  court  cannot  plead  it  of  its  own  motion.  Gee  v. 
Hamilton.  6  Munf.  82;  Smith  v.  Hutchinson.  78  Va. 
688."  For  further  West  Virginia  decisions  in  accord 
with  Humphrey  v.  Spencer,  see  foot-note  to  Tazewell 
>.  WhItUe,  18  Gratt.  820. 

See  farther,  monographic  note  on  "Limitation  of 
Actions**  appended  to  Herrington  v.  Harklns,  l  Rob. 
Wl. 


increase  to  his  wife,  and  the  other  two 
thirds  to  and  among  his  children  Robert, 
John,  Joseph,  James,  Samuel,  Isabel, 
Christian  and  Violetta :  that  the  testator's 
widow  Charity,  and  Robert  the  son,  quali- 
fied   as  executors   of   the    will:    that 

89  *Charity,  the  widow,  afterwards  mar- 
ried John  Millstead ;  and   during    her 

second  coverture,  her  son  Samuel  attaining 
to  full  age,  division  was  duly  made  of  the 
slaves;  and  one  named  Sue  alias  Susanna, 
was  allotted  to  Mrs.  Millstead  in  part  of  her 
third:  that  after  the  division,  the  woman 
Sue  had  great  increase,  and  all  vested  in 
John  Millstead,  the  second  husband:  that 
John  Millstead,  by  deed  dated  the  26th  July 
1791,  gave  Sue  and  her  increase,  nine  in 
number,  to  the  plaintiff  William  Millstead : 
and  these  slaves  were  in  the  possession  of 
the  defendants  James  and  Samuel  Colvert 
and  Isabella  Bruce.  And  the  bill  called  on 
the  defendants  to  discover  the  names,  sexes 
and  ages,  of  the  slaves  in  their  possession, 
respectively,  and  how  long  they  had  them 
in  possession ;  and  prayed,  that  they  might 
be  ordered  to  deliver  the  property  to  the 
plaintiff,  and  to  account  for  and  pay  him  the 
profits. 

James  and  Samuel  Colvert  answered,  that 
the  division  pretended  in  the  bill,  was 
made  before  not  after  Samuel's  attainment 
to  full  age,  without  any  consent  of  parties, 
and  without  any  order  of  court  directing  it ; 
and  that  the  pretended  division  was  not 
made  of  the  whole  but  of  part  only  of  the 
slaves,  the  parties  who  had  agreed  to  the 
making  of  the  division,  having  disagreed 
before  the  persons  appointed  to  make  it  by 
John  Millstead,  had  finished  the  division  : 
that  there  were  two  slaves,  Leonard  and 
Da^  id,  in  possession  of  James  Colvert,  and 
two  others,  Harry  and  Watt,  in  possession 
of  Samuel  Colvert ;  which  slaves  formerly 
belonged,  or  descended  from  slaves  that 
belonged,  to  the  testator  Robert  Colvert's 
estate,  but  whether  they  were  part,  or  the 
descendants  of  any,  of  those  allotted  to  Mrs. 
Millstead,  the  defendants  were  ignorant: 
and  that  the  defendants  had  been  in  pos- 
session of  those  four  slaves  from  the 
autumn  of  the  year  1796. 

Isabella  Bruce  answered,  that  no  such  di- 
vision of  the  testator  Robert  Colvert's 
slaves,  as  that  alleged  in  the  bill,  was  ever 
made;  that  a  division  was  indeed  attempted 
and  commenced,  but  was  left  unaccom- 
plished: that  a  slave  called  Sue,  and  one  of 
her     children     named    Hannah,    and 

90  Hannah's     *children    Thornton    and 
Delphia,    had    long   been    in    this  de- 
fendant's possession. 

The  plaintiff  exhibited  with  his  bill,  1.  a 
copy  of  the  will  of  Robert  Colvert,  and  of 
the  probat  thereof,  dated  in  1757;  from 
which  it  applied,  that,  the  bequest  of  the 
testator's  slaves  was  accurately  stated  in 
the  bill:  2.  an  inventory  of  the  testator's 
estate,  in  which  four  slaves  of  the  same 
names  with  those  mentioned  in  that  be- 
quest, are  named :  and  3.  the  deed  of  gift 
from  John  Millstead  to  the  plaintiff,  under 
which  he  claimed. 

There  was  only  one  deposition  taken  in 
this  cause,  namely,  that  of  Mary  Wood- 
ward; who  deposed,  that  John  Millstead, 
the  second  husband  of  Charity  the  relict  of 
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the  testator  Robert  Colvert,  offered  to  have 
a  division  made  of  the  testator's  estate 
among  the  legatees :  that  they  all  met  upon 
that  business,  together  with  a  Mr.  Small- 
wood  and  Mr.  Courts,  who  were  to  make 
the  division:  that  they  began  to  divide, 
and  laid  off  Sue  with  Mary  and  Nell  for  the 
widow's  thirds,  by  Millstead's  direction : 
that  they  went  on  till  the  evening  with  the 
division,  and  met  next  morning  to  proceed ; 
there  was  an  objection  made,  that  what 
was  done  was  not  legal;  so  it  stopped  at 
that,  till  Samuel  came  of  age  to  divide  the 
estate;  and  the  same  Mr.  Courts  and  Mr. 
Ivucketts  came  to  divide,  but  they  never 
went  through  with  the  division. 

The  plaintiff  filed  copies  of  seven  depo- 
sitions taken  in  1793  and  1794,  in  an  action 
of  detinue  then  pending  in  the  district 
court  of  Frederick,  in  which  he  was  plain- 
tiff and  Joseph  Bruce  was  defendant; 
namely,  the  depositions,  1.  Of  Walter  Han- 
son ;  who  deposed,  that  he  was  called  on,  in 
1768,  by  the  executors  and  all  the  legatees 
of  Robert  Col  vert,  to  make  a  settlement  of 
that  testator's  estate,  which  had  pre- 
viously been  referred  to  Mr.  Small  wood  and 
Mr.  Courts;  and  that  an  account  being  laid 
before  him,  which  the  parties  allowed  to  be 
a  settlement  made  by  Mr.  S.  and  Mr.  C. 
he,  on  examining  it,  thought  the  parties 
ought  to  abide  by  the  settlement,  so  far  as 
it  was  made  by  those  gentlemen ;  and  he 
proved  the    handwriting  of  Mr.  Small  wood 

as  subscribing  witness  to  a  bond  exe- 
91        cuted    by  Joseph  Colvert  and  ^Joseph 

Bruce,  and  to  several  receipts  given 
to  the  executors  of  the  testator  Robert 
Colvert,  dated  the  10th  and  11th  December 
1765.  2.  Of  Richard  Barnes,  who  also 
proved  the  handwriting  of  Mr.  S.  as  sub- 
scribing witness  to  the  bond  and  receipts 
mentioned  by  Hanson ;  and  described  those 
papers,  as  being  four  receipts  given  to 
Robert  Colvert' a  executors,  by  the  legatees 
James  and  Joseph  Colvert,  and  by  C.  Mason 
and  Joseph  Bruce  [who,  it  seemed,  had 
married  other  legatees  of  the  testator],  and 
a  bond  executed  by  Joseph  Colvert  and 
Joseph  Bruce  to  the  executors,  to  indemnify 
them  for  making  a  division  while  Samuel 
Colvert  was  under  age — but  the  bond  and 
receipts  were  not  in  this  record.  3.  Of 
Henry  Speake,  that  he  understood  from  his 
wife,  who  was  the  widow  of  the  legatee 
Joseph  Colvert,  that  her  first  husband  had 
received  his  part  of  his  father's  estate,  and 
a  general  settlement  had  been  made  with  all 
the  legatees;  that  the  legatee  James  Col- 
vert told  the  deponent,  that  he  set  up  no 
claim  against  John  Millstead;  and  the  de- 
ponent always  understood,  that  the  woman 
Sue  was  Mrs.  Millstead*s  part  of  her  first 
husband's  estate,  and  that  the  slaves,  Han- 
nah, Iveonard  and  Harry,  were  the  chil- 
dren of  Sue   and  Watt   the  son  of  Hannah. 

4.  The  deposition  of  Godfrey  Murdock ;  who 
deposed,  that  he  was  present  at  the  division 
made  by  Mr.  Smallwood  and  Mr.  Courts; 
that  be  was  told  by  John  Millstead,  that  Sue 
was  allotted  lo  his  wife;  and  he  never 
heard    of   any    objection    to    the    division. 

5.  Of  Elizabeth  Davis;  who  deposed,  that 
she  always  understood,  that  on  the  division 
of  Robert  Colvert's  estate,  Sue  was  left  with 
Mrs.  Millstead  as  her  part  thereof,  and  the 


other  slaves  were  divided  among  that  testa- 
tor's children,  and  that  the  slaves  in 
possession  of  Joseph  Bruce,  claimed  by  Wil- 
liam Millstead,  were  the  descendants  of 
Sue.  6.  Of  Ann  Browner;  who  deposed, 
that  Mrs.  Millstead  told  her,  that  Sue  was 
allotted  to  her  in  the  division;  that  she 
always  understood,  that  such  was  the  case, 
and  that  the  division  was  made  by  Mr. 
Smallwood  and  Mr.  Courts,  and  she  had 
never  heard  of  any  objection  to  the  divi- 
sion ;  that  after  the  division   she  saw 

92  a  child  *named  Hannah  in  Sue's 
arms,  which  she  understood  and  be- 
lieved was  Sue's  child;  and  that  the  slaves 
in  Joseph  Bruce's  possession,  claimed  by 
William  Millstead,  were  the  descendants  of 
Sue.  And  7.  Of  Joseph  Young;  who 
proved,  that  William  Millstead  demanded 
the  slaves  in  question  of  Joseph  Bruce,  in 
1791.  The  ages  of  the  deponents  were 
stated  in  their  depositions;  that  of  the 
eldest,  at  the  time  of  taking  depositions 
in  1793,  was  eighty-one  years,  and  that  of 
the  youngest  forty-nine. 

In  March  1804,  the  cause  was  heard  '*upon 
the  bill,  answers,  exhibits  and  examina- 
tions of  witnesses;"  and  chancellor  Wythe 
made  an  interlocutory  decree,  declaring 
that  the  third  of  the  slaves,  bequeathed  by 
the  will  of  the  testator  Robert  Colvert  to 
his  wife,  upon  the  death  or  attainment  to 
full  age  of  his  son  Samuel,  was  a  full 
dominion  and  absolute  property;  that  the 
slave  Sue,  one  of  those  in  controversy,  and 
the  progenitrix  of  the  rest,  having  beeu 
allotted  to  the  widow  in  the  division,  and 
that  division,  if  not  assented  to,  acquiesced 
in  by  the  other  legatees,  and  this  property 
having  been  in  the  possession  of  her  second 
husband  John  Millstead,  the  same  passed 
by  his  deed  of  gift  to  the  plaintiff  William 
Millstead;  and,  therefore,  directing,  that 
the  defendant  Isabella  Bruce  should  deliver 
to  the  plaintiff  the  slaves,  Sue,  Hannah, 
Thornton  and  Delphia;  James  Colvert,  the 
slaves  Iveonard  and  David;  and  Samuel 
Colvert,  the  slaves  Harry  and  Watt;  and 
that  those  defendants  should  render  ac- 
counts of  the  profits,  &c. 

An  appeal  was  taken  from  this  decree; 
which  having  abated  by  the  death  of  the 
parties,  it  was,  afterwards,  in  June  1809, 
ordered,  by  consent  of  parties,  that  the  suit 
should  be  revived  in  the  name  of  the  admin- 
istratrix of  the  plaintiff  William  Millstead, 
and  leave  was  given  her  to  amend  the  bill, 
and  make  new  parties. 

The  amended  bill  made  Robert  Colvert 
and  Charity  his  wife  one  of  the  chil- 
dren of  the  original  defendant  Isabella 
Bruce  who  was  now  dead,  and  the  other 
children  and  distributees  of  that  decedent, 
parties  defendants;  called  upon  them  to 
discover  the  number  Ac.  of  the  slaves 

93  claimed  in  *the  original  bill,  and  the 
increase  of  them,  in  the  possession  of 

these  defendants  respectively,  and  the  time 
at  which  their  possession  commenced;  and 
prayed  a  decree  for  the  slaves,  and  an  ac- 
count of  profits. 

These  defendants  answered,  and  disclosed 
the  number  &c.  of  the  slaves  in  their  pos- 
session, respectively. 

There  were  no  new  proofs  on  either  side. 

The  cause  having  been  afterwards  trans- 
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ferred  to  the  superior  court  of  chancery  of 
Fredericksburg,  it  was  there  heard,  in  April 
1819,  ^*on  the  bills,  answers,  exhibits,  and 
examinations  of  witnesses ;"  and  chancel- 
lor Green  decreed,  that  the  several  defend- 
ants made  parties  bj  the  amended  bill, 
should  respectively  deliver  to  the  plaintiff, 
the  several  slaves  acknowledged  by  their 
answers  to  be  in  their  possession,  and 
render,  accounts  of  profits  &c.  From  this 
decree,  Robert  Colvert  appealed ;  but  there 
was  afterwards  a  compromise  between  the 
plaintiff  and  him,  and  this  appeal  was  dis- 
missed. 

And  in  April  1822,  the  cause  was  again 
heard  "on  the  papers  formerly  read;"  and 
the  chancellor  decreed,  that  Samuel  Colvert, 
defendant  in  the  original  bill,  should  de- 
liver to  the  plaintiff,  the  slaves  Harry  and 
Watt  mentioned  in  his  answer,  and  render 
an  account  of  the  profits  thereof  &c.  From 
which  decree,  Samuel  Colvert  appealed  to 
this  court.* 

Iveigh,  for  the  appellant,  argued,  1.  That 
the  division  of  the  testator  Robert  Col- 
94  vert's  estate  made  in  Maryland  in  *176S, 
under  which  the  appellee  claimed 
title,  was  so  irregular  and  incomplete  that 
it  conferred  no  right,  especially,  in  respect 
to  the  appellant,  Samuel  Colvert,  who  was 
under  age.  2.  That  as  it  is  proved,  that 
Joseph  Bruce,  under  whcm  the  defendants 
in  the  amended  bill  claimed,  was  in  adver- 
sary possession  of  the  slaves  claimed  by 
William  Millstead,  as  early  as  1791,  more 
than  five  years  before  the  commencement  of 
this  suit,  the  statute  of  limitations  of  itself 
afforded  a  complete  defence  to  all  persons 
claiming  under  him ;  nor  did  the  pendency 
of  Millstead's  suit  at  law  against  Bruce, 
in  the  district  court  of  Fredericksburg, 
avoid  the  operation  of  the  statute;  Elam  v. 
Bass's  ex'ors,  4  Munf.  301.  And  if  Samuel 
Colvert  claimed  under  Joseph  Bruce,  the 
statute  was  also  a  bar  to  the  claim  a'sserted 
in  this  suit,  to  the  slaves  held  by  him. 
3.  That  if  Samuel  Colvert  did  not  claim 
under  Joseph  Bruce,  then  there  was  no  proof 
to  sustain  the  appellee's  claim  to  the  two 
slaves  Harry  and  Watt  held  by  him.  For, 
he  contended,  the  only  evidence  properly 
belonging  to  this  cause,  was  the  deposition 
of  Mrs.  Woodward ;  and  that  proved  nothing 
more  than  that  the  woman  Sue  was  allotted 
to  Mrs.  Millstead  in  the  division  of  1765; 
it  did  not  prove,  that  any  one  of  the  slaves 
claimed  by  the  appellee,  was  descended  from 
Sue.  The  depositions  taken  in  the  suit  at 
law  against  Joseph  Bruce,  were  not  com- 
petent evidence  against  the  appellant 
Samuel  Colvert,  because  they  were  taken 
in  a  cause  to  which  he  was  not  party  or 
privy. 


•NothlDfir  appeared  in  the  record,  to  account  for 
the  delays  in  this  cause  in  the  court  of  chancery : 
they  were  probably  owln^  to  the  negrlect  of  the  par- 
ties. After  the  caase  was  brousrht  to  this  court,  the 
parties  entered  into  a  treaty  of  compromise  :  and 
their  counsel  understood  that  it  was  compromised, 
and  kept  the  cause  in  court,  in  order  to  enter  decrees 
according  to  the  compromise,  when  they  should  be 
furnished  with  evidence  of  the  terms  of  it  When 
this  evidence  was  furnished,  it  appeared,  that  the 
cause  had  been  compromised  by  the  appellee  with 
the  appellant  Robert  Colvert,  but  not  with  the  appel- 
lant Samuel  Colvert  It  was  the  appeal  of  tbe  latter 
that  was  heard  here  ;  but  it  was  necessary  to  state 
tbe  whole  case,  in  order  to  make  it  intellifirible.— 
Note  in  Original  Edition. 


Johnson,  for  the  appellee,  said,  that  ad- 
mitting the  division  of  1765  to  have  been 
premature,  and  that  division,  as  well  as  the 
division  made  in  1768,  to  have  been  ever  so 
'rregular  and  incomplete,  yet  it  was  obvious, 
that  there  must  have  been  such  a  long  con- 
tinued and  entire  acquiescence  in  it  by  all 
parties,  before  this  controversy  arose,  as 
alone  sufiiced  to  preclude  them  from  disturb- 
ing it.  As  to  the  statute  of  limitations,  he 
said,  it  did  not  appear  how  or  under  whom 
the  appellant  Samuel  Colvert  claimed;  his 
possession  commenced,  as  he  admitted  in 
his  answer,  as  late  as  1796,  and  this  suit 
was  brought  in  1798 ;  besides,  the  stat- 

95  ute     of     limitations      *was      nowise 
.  pleaded.     He  relied  on  the  depositions 

taken  in  the  suit  at  law  between  Millstead 
and  Bruce,  as  containing  the  proof,  that 
the  slaves  Harry  and  Watt  descended  from 
Sue  who  was  allotted  to  Mrs.  Millstead.  He 
adverted  to  the  established  rule  of  practice 
in  the  courts  of  chancery,  requiring  excep- 
tions to  depositions  to  be  taken  in  writing, 
before  the  hearing,  which  had  been  always 
and  ought  to  be  strictly  enforced,  in  order 
to  avoid  surprize  upon  the  party  relying 
upon  them  to  establish  his  case.  Now,  no 
exception  to  the  reading  of  the  depositions 
in  question,  was  taken,  before  or  at  the 
hearing :  they  were  read  at  the  hearing 
before  chancellor  Wythe  in  1804,— read 
again  at  the  hearing  in  1819,  and  lastly, 
read  in  1822,  against  the  appellant,  without 
objection  of  any  kind.  It  was  too  late  to 
object  to  them  now.  And  if  the  objection 
had  been  made  in  the  court  of  chancery, 
and  in  due  time,  it  ought  not  to  have  pre- 
vailed; for  the  only  material  purpose  of 
these  depositions  was  to  prove  the  descent 
of  the  slaves  held  by  the  appellant,  fiom 
the  woman  Sue.  Hearsay  and  general  rep- 
utation were  competent  evidence  to  prove 
pedigree;  and  these  depositions  ought  to 
have  been  received  as  proof  of  general 
reputation  as  to  the  pedigree  of  the  slaves. 
Leigh  replied,  that  though  hearsay  and 
general  reputation  were  competent  proof  on 
questions  of  pedigree,  still  such  general 
reputation  ought  to  be  proved  by  the  exam- 
ination of  witnesses  In  the  cause  in  which 
it  is  offered,  so  that  the  party  against  whom 
it  is  offered,  may  have  an  opportunity  to 
cross  examine  the  witnesses.  The  deposi- 
tions in  question  could  not  be  regarded  as 
depositions  in  this  cause ;  they  were  evoked 
from  another  cause  between  other  parties ; 
they  were,  in  fact,  exhibits.  Suppose  a 
transcript  of  record  of  the  proceedings  in 
Millstead's  suit  against  Bruce,  had  been 
exhibited  in  this  cause;  that,  surely,  could 
not  have  been  read  against  Samuel  Colvert : 
could  copies  of  the  depositions  which  were 
part  of  those  proceedings,  be  read  against 
him?  The  rule  of  practice  in  the  courts  of 
chancery  had  never  been  understood  to  re- 
quire, that  exceptions  to  the  reading  of 
exhibits,    should  be    taken  in  writing 

96  before  *the  hearing;  nor  had  it  ever 
been  understood  to  require  that  ob- 
jections to  evidence  on  the  ground  of  com- 
petency, apparent  on  the  face  of  the 
evidence  itself,  should  be  stated  in  writing, 
before  the  hearing.  The  rule  had  been 
confined,  in  practice,  to  objections  to  depo- 
sitions on    the  score  of  irregularity   in    the 
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taking  of  them,  such  as  the  want  of  due 
notice,  and  the  like.  Objections  to  com- 
petency were  always  taken  ore  ten  us  at  the 
bar;  and  it  was  the  duty  of  the  court,  at 
the  hearing,  to  discard  from  consideration 
all  incompetent  evidence;  and  if  it  founded 
its  decree  upon  incompetent  evidence,  it 
was  error. 

CARR,  J.  The  first  question  I  shall  con- 
sider in  this  cause,  is,  whether  the  deposi- 
tions taken  in  the  suit  brought  at  law  by 
Millstead  against  Bruce,  can  be  read  here? 
Without  having  made  up  my  mind  as  to  the 
effect  of  the  objection  to  the  competency  of 
this  evidence,  if  the  exception  had  been 
timely  taken  in  the  court  of  chancery,  I  am 
of  opinion,  that  such  exception  taken  here, 
at  this  late  day,  cannot  avail.  It  is  to  be 
remembered,  that  the  question  of  title,  with 
all  the  children  of  the  testator  Robert  Col- 
vert,  was  the  same ;  all  claimed  the  slaves 
under  his  will.  Joseph  Bruce,  against 
whom  the  action  at  law  was  brought,  was 
one  of  those  claimants,  in  right  of  his  wife 
Isabella.  The  plaintiff  in  that  suit  was  the 
same,  relying  on  the  same  right  which  h^ 
relied  on  here ;  and  the  title  of  the  defend- 
ants here,  was  identical  with  that  called 
in  question  there.  Indeed,  Isabella  the 
widow  of  Bruce  was  a  defendant  to  this 
bill.  In  addition  to  this,  we  must  hold  in 
mind,  that  this  was  a  question  of  pedigree, 
on  which  hearsay  and  reputation  are  evi- 
dence ;  and  on  which,  all  must  admit,  the 
depositions  of  these  witnesses  would  be  un- 
questionable evidence,  if  the  witnesses 
were  dead.  Under  these  circumstances,  it 
seems  clear  to  me,  that  these  depositions 
ought  to  have  been  objected  to  in  the  court 
of  chancery,  if  any  where.  Thirty  years 
ago,  chancellor  Wythe  decided  this  cause 
on  this  very  evidence ;  can  we  say  he  did 
wrong  in  receiving  it,  when  he  found 
97  it  filed  in  the  record?  when  *under 
certain  circumstances  (the  death  of 
the  witnesses)  it  would  have  been  clearly 
good?  and  when  no  objection  was  taken  to 
the  reading  it?  Again,  eighteen  years 
afterwards,  chancellor  Green  made  the 
same  decree,  upon  the  same  evidence, 
without  exception  taken.  And  now,  in 
this  court  of  last  resort,  forty  years  after 
the  depositions  were  taken  (for  that  was  in 
1793-4)  we  are  told,  that  they  are  not  good 
evidence.  Does  any  one  imagine  that  a 
single  one  of  the  witnesses  is  now  alive? 
Consider  their  ages  in  1793.  The  youngest 
of  them  was  then  forty-nine  years  old,  the 
eldest  eighty :  add  forty  years,  and  then 
tell  me,  whether  it  would  be  right,  after 
all  the  delay  which  has  already  befallen 
this  cause,  to  send  it  back  for  the  purpose 
of  ascertaining  whether  these  witnesses  are 
alive  or  dead?  for  if  dead,  the  evidence  is 
above  exception.  I  am  well  satisfied,  that 
we  ought  to  receive  the  evidence,  without 
the  form  of  this  useless  inquiry. 

By  the  will  of  Robert  Colvert,  I  think 
(with  chancellor  Wythe)  that  a  **full  do- 
minion, a  perpetual  property"  in  one  third 
of  the  slaves,  after  Samuel  Colvert*s  attain- 
ment of  age,  was  given  to  his  widow;  in 
the  meantime,  she  had  the  possession  and 
ownership  of  the  whole.  I  think  the  evi- 
dence shews,  that  there  was  a  division  of 
the    slaves    and    their    increase,     partially 


made  in  1765,  while  Samuel  was  under  age» 
and  completed  in  1768,  after  he  attained  to 
full  age;  and  that  in  this  division  Sue  was 
allotted  to  Mrs.  Millstead.  The  division  is 
proved  by  several  witnesses.  No  doubt 
Samuel  Colvert,  when  he  came  of  age, 
might  have  set  aside  this  division,  so  far 
as  any  injustice  was  done  him ;  but  there 
is  not  the  slightest  proof  that  he  ever  ob- 
jected to  it.  On  the  contrary,  it  would 
seem  from  the  evidence  of  Hanson,  that  he 
assented  to  it ;  for  he  says  that,  in  1768,  he 
was  applied  to  by  the  executors,  and  all  the 
representatives  of  Robert  Colvert,  to  settle 
the  estate;  that  they  laid  before  him  the 
proceedings  of  Smallwood  and  Courts, 
which  they  allowed  to  be  a  settlement,  and 
which  he,  on  examining  it,  was  of  opinion 
they  ought  to  abide  by,  so  far  as  it  went. 
All  the  witnesses  say,   that  in  the  di- 

98  vision  *Sue  was  allotted  to  Millstead, 
the  husband— she  had  many  children, 

it  seems ;  and  in  1791,  Millstead  made  a  deed 
of  gift  of  her  and  them  to  William  Mill- 
stead, the  original  plaintiff  in  this  cause. 

The  next  question  is,  are  the  slaves  Harry 
and  Watt  (admitted  by  Samuel  Colvert  to 
be  in  his  possession)  descendants  of  Sue? 
I  think  this  sufficiently  established  by  the 
evidence. 

I  do  not  think  the  statute  of  limitations 
applies,  1st,  because  it  is  not  relied  on 
either  by  plea  or  answer;  and  2ndly,  be- 
cause the  appellant  says,  in  his  answer, 
that  the  slaves  held  by  him  had  come  into 
his  possession  in  the  fall  of  1796,  and  this 
bill  was  filed  in  1798.  I  think  the  decree 
should  be  affirmed. 

CABELL,  J.,  concurred. 

TUCKER,  P.  That  there  was  a  partition 
of  the  slaves  bequeathed  by  Robert  Colvert 
to  be  divided  between  his  wife  and  children 
at  the  maturity  or  death  of  his  son  Samuel, 
that  it  took  place  about  the  year  1765,  and 
that  the  slave  Sue  was  assigned  to  the 
widow  in  part  of  her  third,  are  facts  that  I 
do  not  think  can  be  controverted.  They  are 
stated  in  the  bill,  and  are  not  denied  by  the 
answers  which  rest  the  defence  on  the  di- 
vision's having  been  premature,  without 
authority,  and  incomplete.  They  are 
moreover  proved  by  Mrs.  Woodward,  the 
only  witness  in  this  case,  though  her  tes- 
timony very  distinctly  proves  that  the 
division  was  imperfect  and  not  completed. 
This  partition,  if  such  it  may  be  called, 
was  made  at  least  as  long  ago  as  the  year 
1777,  since  the  testator,  at  that  date,  had 
been  dead  twenty  years,  and  Samuel  was  of 
course  of  age.  It  is,  however,  very  proba- 
ble it  was  made  much  earlier.  From  the 
time  of  the  partition,  when  John  Millstead 
was  in  possession  of  the  slaves,  and  in- 
sisted that  the  allotment,  so  far  as  it  had 
gone,  should  stand,  we  hear  nothing  of  any 
portion  of  the  slaves  until  1791,  when  he 
conveyed  them  to  his  nephew  William  Mill- 
stead, by  whom  a  suit  was  soon  after 

99  instituted  *for   part    of  them,    in  the 
Fredericksburg  district  court.     There 

being  no  evidence  of  a  change  of  possession 
until  that  time,  we  must  take  it  to  be  un- 
changed, and  thus  must  presume,  that  John 
Millstead  continued  in  possession  of  the 
stave  Sue,  and  of  course  of  her  increase 
born   after   the  partition,  until   some   time 
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anterior  to  the  year  1791.  If  Samuel  did 
not  arrive  to  full  age  until  1777,  this  was 
fourteen  years  after  his  maturity :  if  he  at- 
tained to  manhood  about  the  year  1768,  it 
was  twenty-three  years  after.  During-  this 
period,  we  hear  of  no  measures  taken 
among  the  parties  for  the  completion  of  the 
partition,  no  question  made  as  to  the  allot- 
ment to  the  widow,  no  suit  instituted  for 
the  purpose  of  compelling  a  new  and  more 
perfect,  regular  and  equitable  division,  and 
no  attempt  to  divest  John  Millstead  of  the 
possession  he  continued  to  hold  under  an 
allotment,  which,  at  the  time  it  was  made, 
he  insisted  should  stand  as  far  at  least  as 
it  had  gone.  Admitting  then,  as  I  do  most 
distinctly,  that  this  division  was  imperfect, 
irregular  and  premature,  and  that,  in  fact, 
it  went  no  further,  probably,  than  the  al- 
lotment of  Sue  to  the  widow,  yet  in  this 
allotment  I  think  we  must  infer  a  perfect 
acquiescence,  and  an  acquiescence  for  a 
period  l)etween  fourteen  and  twenty-three 
years. 

The  next  question  is,  ought  this  imper- 
fect and  irregular  division  to  be  confirmed 
in  consequence  of  that  acquiescence?  I 
think  it  ought.  There  is  no  principle 
better  settled,  than  that  a  partition  long 
acquiesced  in  by  the  parties,  generally, 
will  not  be  disturbed  for  irregularity  (Car- 
ter's ex'or  V.  Carter,  5  Munf.  108,  114),  not 
even  by  a  party  who  never  acquiesced  in  it, 
though  all  others  concerned  had  done  so, 
unless  he  can  shew  that  it  is  unjust  or  un- 
equal. It  would  be  highly  mischievous 
were  it  otherwise,  particularly  in  this 
conntry,  where  divisions  of  estates,  allot- 
ments of  dower,  and  the  like,  are  made 
with  so  little  attention  to  the  strict  require- 
ments of  the  law ;  Fitzhugh  v.  Foote,  3  Call 
13 ;  Ireland  v.  Kittle,  1  Atk.  542.  Under 
these  authorities,  there  can  be  no  doubt, 
that,  if  this  division  had  been  completed, 
however  irregular  or  premature  it  might 
be,  it  would  now  be  ratified  on  the 
100  ground  of  long  acquiescence.  *Now, 
I  think,  it  is  not  going  too  far  to  say, 
that,  as  the  allotment  of  the  widow's  part 
was  made,  as  the  husband  insisted  that  so 
far  as  it  had  gone  the  division  should 
stand,  and  as  all  concerned  acquiesced  for 
so  many  years  in  the  allotment,  and  the 
claim  of  right  under  it,  we  must  take  the 
division  as  complete  between  the  widow  on 
the  one  part,  and  the  children  on  the  other, 
however  incomplete  it  may  have  been  as 
between  the  children  themselves.  There  is 
nothing  in  the  sanction  given  irregular 
partitions  after  long  acquiescence,  which 
does  not  fully  apply  to  the  circumstances  of 
this  case.  I  am,  therefore,  of  opinion, 
that  John  Millstead  was  entitled  to  the  slave 
Sue  and  her  children  born  after  the  allot- 
ment. 

That  Harry  and  Watt  were  the  descend- 
ants of  Sue,  born  after  she  was  allotted  to 
Mrs.  Millstead,  is  sufficiently  proved  by 
the  depositions  in  the  other  cause,  if  they 
are  to  be  read  in  this.  I  come  then  to  the 
inquiry,  how  far  the  depositions  in  the  ac- 
tion at  law  between  Millstead  and  Bruce, 
are  evidence  against  Samuel  Colvert,  who 
was  no  party  to  that  suit?  That  the 
depositions  were  properly  introduced  as 
evidence  in    this  suit,   and   that  they  were 


read  upon  the  hearing,  can  admit,  I  think, 
of  no  doubt.  The  cases  of  the  Bruces  and 
Samuel  Colvert  were  not  distinct  in  the 
court  of  chancery.  There  was  but  one  bill, 
in  which  these  several  defendants  were 
united.  It  cannot  be  denied,  that  the 
depositions  taken  between  Millstead  and 
Bruce,  in  the  action  at  law,  were  evidence 
as  against  the  defendants  claiming  under 
Bruce,  in  the  suit  in  chancery,  and  were 
properly  filed,  and  must  have  been  re?d  as 
to  them,  upon  the  hearing.  The  deposi- 
tions, then,  having  been  read  and  properly 
read,  the  question  still  recurs,  were  they 
evidence  as  against  Samuel  Colvert,  who 
was  no  party  to  the  suit  in  which  they  were 
taken.  I  am  of  opinion,  they  could  not  be 
evidence  of  any  facts  set  forth  in  them,  ex- 
cept the  fact  of  pedigree;  of  that,  indeed, 
they  would  have  been  properly  referred  to 
as  evidence,  if  it  could  have  been  shewn, 
that  the  witnesses  were  dead.  This,  how- 
ever, does  not  appear ;  and  therefore,  unless 

they  were   properly   evidence  against 
101      Samuel  *Colvert  in  toto,    they  cannot 

be  used  on  the  question  of  pedigree. 
Now,  in  the  case  of  Stubbs  v.  Burwell,  2 
Hen.  &  Munf.  536,  it  was  decided,  that 
though  a  deposition  was  regularly  taken  in 
the  cause,  as  to  one  party,  there  having 
been  due  notice  to  him,  yet  it  could  not  be 
received  as  evidence  to  affect  the  interest 
of  another  party,  as  to  whom  there  was  no 
notice.  Much  less,  then,  can  these  depo- 
sitions taken  in  another  suit,  to  which 
Samuel  Colvert  was  not  a  party,  be  read  as 
evidence  against  him.  If,  pursuing  the 
idea  of  the  counsel,  that  we  are  to  take  it 
for  granted,  that  the  chancellor  reads  every 
thing  at  the  hearing,  that  appears  upon  the 
record,  we  are  to  presume  he  read  those 
depositions  as  evidence  against  Samuel 
Colvert,  then  I  am  of  opinion  he  erred  in 
doing  so.  If  he  did  not,  then  he  could 
have  had  no  evidence  before  him,  to  estab- 
lish the  fact  that  Harry  and  Watt  were 
descendants  of  Sue.  But  as  it  appears  upon 
the  face  of  the  record,  that  there  is  evi- 
dence attainable  by  which  the  fact  can  be 
established,  I  am  of  opinion,  that  we 
should  send  the  cause  back  for  the  purpose 
of  inquiring  into  that  fact.  To  this  the 
case  of  Stubbs  v.  Burwell  is  full  in  point; 
for,  in  that  case,  the  depositions  not  being 
taken  upon  notice  to  Stubbs,  but  appearing 
to  contain  matter  which  would  have  justi- 
fied the  decree,  if  they  could  properly  have 
been  read,  this  court  sent  the  cause  back 
with  directions  to  the  court  of  chancery  to 
afford  the  plaintiff  an  opportunity  to  take 
the  depositions  over  again,  upon  giving  due 
notice  to  the  defendant  Stubbs. 
Decree  affirmed. 


102         *Wil8on  V.  Jackson's  Adm'x. 

March,  1834,  Richmond. 
(Absent  Tucker,  P.,  and  Cabell,  J.) 

Elegit- What  Is  No  Eviction  of  Tenant  by— Case  at  Bar. 

— M.  Is  Indebted  to  W.  by  bond,  and  J.  gruaranties 
the  debt :  W.  recovers  judcrment  against  M.  and 
snes  out  an  elegit,  on  which  a  moiety  of  M.*8  land 
is  extended  in  June  1824,  bat  W.  does  not  get  pos- 
session :  a  warrant  had  been  issued  in  1822,  from 
the  treasury  of  U.  S.  against  M.  for  a  debt  due  U. 


47 


6  LEIGH 


Virginia  Reports,  Annotated. 


103-105 


S.  and  under  tbls  warrant,  the  land  extended  to  W. 
is  sold  in  July  1824,  and  purchased  for  the  U.  S.  in 
pursuance  of  instructions  from  the  treasury  :  M. 
still  holds  possession  till  November  1&S5.  when  the 
land  is  rented  out  under  an  interlocutory  order  of 
the  federal  court  In  a  suit  there  pending  of  the  U. 
S.  against  M.  and  W.  touching  the  title  to  the  land: 
and  by  another  interlocutory  decree,  the  land  is 
sold,  and  the  proceeds  held  subject  to  future  or- 
der ;  but  no  final  decree  has  yet  been  made  in 
that  suit :  Hbld.  1.  This  is  not  an  eviction  of  W.'s 
title  under  his  eleslt :  2.  Until  and  unless  he  be 
evicted,  the  extent  of  the  moiety  of  the  land  under 
his  eleffit.  is  a  satisfaction  of  the  debt  due  him 
from  M.  and,  therefore,  3.  No  action  as  yet  lies  for 
W.  affainst  J.  on  his  guaranty  of  the  debt. 

M'Cally  having  executed  his  bond  to 
Wilson  for  2212  dollars,  Jackson,  in  his 
lifetime,  undertook  to  guaranty  the  debt 
by  a  writing  indorsed  on  the  bond  and 
signed  by  him ;  and  upon  this  contract  of 
guaranty,  Wilson  brought  assumpsit  against 
Jackson's  administratrix,  in  the  circuit 
court  of  Harrison.  Plea,  the  general  issue. 
The  facts  were  stated  in  a  case  agreed  be- 
tween the  parties ;  from  which  it  appeared. 

That  Wilson  had  brought  a  suit  on  the 
bond  against  M'Cally  the  obligor,  recovered 
judgment  for  the  debt ;  and  thereupon  sued 
out  a  writ  of  elegit,  dated  the  11th  June 
1824,  which  was  levied  on  several  parcels  of 
land  then  held  by  M'Cally  in  the  county  of 
Harrison ;  and  a  moiety  thereof,  by  in- 
quisition dated  the  25th  of  the  same  month, 
was  delivered  to  Wilson  at  a  reasonable  ex* 
tent,  namely,  at  the  annual  value  of  114 
dollars;  but  Wilson  had  not,  at 
103  *any  time,  had  actual  possession  by 
virtue  of  the  elegit  and  inquisition, 
or  any  other  possession  than  that  conferred 
on  him  by  the  writ  and  inquisition,  which 
had  never  been  set  aside,  quashed,  or  in  any 
way  annulled.  That,  before  Wilson's  elegit 
was  sued,  the  comptroller  of  the  treasury  of 
the  U.  States  issued  a  warrant  against 
M'Cally,  dated  the  23rd  February  1822;  but, 
though  the  case  agreed  stated  that  the  war- 
rant was  set  out  in  haec  verba,  the  warrant 
was  not,  in  fact,  in  the  record:  (it  was, 
doubtless,  a  warrant  of  distress  issued  from 
the  treasury  against  M'Cally,  for  a  debt  due 
the  U.  States,  under  the  second  section 
of  the  act  of  congress  of  the  15th  May  1820, 
providing  for  the  better  organization  of  the 
treasury  department,  3  Story's  dig.  laws  U. 
S.  1792).  That,  on  the  12th  July  1824,  the 
marshal  of  the  U.  States  for  the  western 
district  of  Virginia,  under  authority  of  the 
comptroller  of  the  treasury,  made  sale  of  all 
the  lands  that  had  been  extended  under 
Wilson's  elegit  and  the  inquisition  thereon 
taken,  at  which  sale  the  agent  of  the  treas- 
ury became  the  purchaser  for  the  benefit  of 
the  U.  States,  and  the  marshal  conveyed 
the  same  to  the  U.  States.  That  the  lands 
and  lots  remained  in  the  occupation  of 
M'Cally  and  those  claiming  under  him, 
until  November  1825,  when  they  were  rented 
out,  in  pursuance  of  an  order  of  the  district 
court  of  the  IT.  States  held  at  Clarksburg, 
made  in  a  suit  there  pending,  between  the 
U.  States  and  M'Cally  and  others,  touching 
the  title  of  the  U.  States  to  the  lands 
claimed  under  the  purchase  from  the 
marshal ;  in  which  suit,  Wilson  the  plaintiff 


here  was  a  party  defendant,  claiming  the 
lands  under  his  elegit  and  inquisition. 
And  that,  in  that  suit,  in  the  district  court 
of  the  U.  States,  no  final  decree  had  been 
made  determining  the  rights  of  the  parties, 
but  an  interlocutory  decree  had  been  made, 
directing  the  propery  to  be  sold,  and  the 
proceeds  of  sale  to  be  brought  into  court  to 
abide  its  further  order.  The  question  re- 
ferred to  the  court,  was,  whether,  upon  this 
state  of  facts,  the  plaintiff  was  entitled  to 
recover  in  this  action? 

The  circuit   court  gave  judgment  for  the 
defendant,    and    the    plaintiff   appealed    to 
this  court. 

104  *  John  son,  for  the  appellant. 
No  counsel  for  the  appellee. 

BROCKENBROUGH,  J.  Several  ques- 
tions have  been  raised  in  this  case.  Was  the 
levy  of  Wilson's  elegit  on  M'Cally's  lands» 
and  the  delivery  to  him  by  the  sheriff  of 
one  moiety  of  the  lands  at  a  reasonable  ex- 
tent, a  satisfaction  of  the  debt?  and  if  so, 
was  Jackson,  the  warrantor  of  the  debt» 
thereby  discharged  from  all  liability? 

The  case  of  Crawley  v.  Ividgeat,  Cro.  Jac. 
338,  is  a  strong  authority  on  the  point. 
There,  Bate  and  Crawley  had  been  jointly 
and  severally  bound;  judgment  had  been 
recovered  against  Bate,  for  ;^150.  and  an 
elegit  sued  out,  and  levied  on  his  goods  and 
lands ;  his  goods  to  the  value  of  ^10.  were 
taken  in  part  satisfaction,  and  a  moiety  of  • 
his  lands,  to  the  value  of  ;^20.  delivered  to 
the  creditor,  in  extent;  the  plaintiff  had 
also  obtained  judgment  against  Crawley, 
and  sued  out  a  ca.  aa.  against  him ;  from 
which  Crawley  sought  relief  by  audita 
querela:  and  Coke,  C.  J.,  said,  the  reasona 
yielded  in  the  books,  are,  that  after  an 
elegit  taken,  the  plaintiff  shall  not  have  a 
capias ;  that  the  taking  of  the  land  in  ex- 
tent for  the  debt,  is,  in  judgment  of  law, 
as  if  he  had  taken  a  lease  for  years  in  sat- 
isfaction of  the  debt ;  and  if  he  had  taken 
satisfaction  of  the  one,  he  never  should 
take  execution  against  the  other:  and  the 
whole  court  thereupon  decided  that  the  exe- 
cution against  the  body  of  Crawley  was  not 
well  taken,  and  that  he  should  be  dis- 
charged. If  such  be  the  law  as  to  joint 
and  several  obligors,  who  may  each  be  sued 
at  the  same  time,  it  is  at  least  equally  ap- 
plicable to  the  case  now  before  the  court. 
Jackson  was  only  collaterally  bound :  he 
guarantied  that  the  debt  should  be  paid  by 
M'Cally.  I  waive  the  inquiry,  whether  the 
creditor  was  bound  to  proceed,  in  the  first 
place,  against  the  principal  debtor:  here, 
he  selected  his  own  remedy,  and  did  so  pro- 
ceed. He  chose  to  have  delivered  to  him  a 
moiety  of  the  lands  of  the  principal  debtor, 
on  an  extent,  for  the  debt,  and  his  takings 
it  is,  according  to  the  decision  just  cited, 
as  if    he  had   taken   a  lease  for  years. 

105  in    satisfaction.     *I    am   of   opinion, 
that  Jackson,   the  warrantor   in   this. 

case,  has  at  least  as  much  right,  as  Craw- 
ley the  joint  and  several  obligor,  to  claim 
his  discharge. 

If  the  plaintiff  should  be  evicted  of  the 
lands  held  by  him  by  virtue  of  the  extent, 
then  by  express  provision  of  our  statute,  1 
Rev.  Code,  ch.  134,  {  4,  p.  257,  he  may  take 
out  any  other  execution ;  or  he  may,  I  pre- 
sume, hold  the  defendant  Jackson  liable  on 
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his  warranty.  In  this  case,  there  has  not 
been,  as  yet,  any  eviction ;  it  being-  ex- 
pressly agreed,  that  there  was  no  final  de* 
cree  in  the  snit  depending  in  the  federal 
court  at  Clarksburg,  deciding  the  rights  of 
the  different  claimants  to  the  land.  That 
court  may  yet  decree  in  Wilson's  favor. 

It  is  stated,  in  the  case  agreed,  that  the 
actual  possession  of  the  land  was  not  con- 
ferred on  the  plaintiff  by  the  levy;  and  it 
is  urged,  that  this  legal  possession  is  no 
satisfaction  of  the  debt.  On  this  point, 
however,  the  authorities  are  explicit  and 
conclusive.  In  Buller's  Ni.  Pri.  104,  it  is 
said,  that  an  extent  gives  only  a  possession 
in  IdW,  and  will  not  enable  a  sheriff  to  use 
force  which  may  be  necessary  for  the  de- 
livery of  an  actual  possession :  that  a  ten- 
ant by  elegit  has  such  an  estate,  that  he 
may  demise  it  to  a  plaintiff  in  ejectment : 
and  the  author  shews  what  proof  it  will  be 
necessary  for  him  to  produce,  to  maintain 
his  ejectment ;  namely,  a  copy  of  the  judg- 
ment, of  the  writ  of  elegit,  and  of  the  in- 
quisition and  return.  And  in  2  Wms. 
Saund.  69,  c.  note  3,  Williams  says,  that 
it  was  formerly  the  practice  for  the  sheriff 
to  deliver  actual  possession  of  a  moiety  of 
the  lands,  but  he  now  only  delivers  legal 
possession,  and  in  order  to  obtain  actual 
possession,  the  plaintiff  must  proceed  by 
ejectment.  Taylor  v.  Cole,  3  T.  R.  295; 
Pennsylvania  v.  Kirkpatrick,  Addison  203; 
M'Dougal  V.  Sitcher,  2  Johns.  Rep.  42,  2 
Wils.  Bac.  Abr.  Execution,  C.  2,  p.  711. 
The  reason  why  the  sheriff  is  not  required 
to  give  more  than  legal  possession,  is,  that 
he  may  be  compelled  to  use  force,  and  that 
would  endanger  the  public  peace.  The 
plaintiff,  therefore,  who  elects  to  have  the 
moiety  of  the  lands  at  reasonable  extent, 
must  be  contented  to  resort  to  the 
106  peaceful  *remedy  of  ejectment,  to 
obtain  the  actual  possession.  But, 
although  he  takes  only  the  legal  possession, 
he  takes  it  in  satisfaction  of  the  debt;  and 
that  satisfaction  begins  to  be  effectual,  I 
presume,  as  soon  as  by  the  obtention  of  the 
actual  possession,  he  is  let  in  to  the  per- 
nancy of  the  profits.  If,  without  any  de- 
fault of  his  own,  he  should  fail  to  recover, 
in  ejectment,  the  moiety  of  the  lands  oif 
which  the  sheriff  gave  him  the  legal  pos- 
session, I  incline  to  think,  that,  upon  th^ 
equity  of  the  statute,  he  might  then  hold 
the  warrantor  liable,  he  being  thereby  de- 
prived of  actual  satisfaction  as  much  as  if 
he  had  been  evicted.  But  that  point  is  not 
presented  in  this  case,  and  I  give  no 
opinion  upon  it. 

The  last  ground  on  which  the  appellant's 
counsel  proposes  to  reverse  this  judgment, 
is,  that  the  case  agreed  is  so  imperfect  that 
no  judgment  can  be  founded  on  it.  The 
imperfection  alleged  consists  in  the  omis- 
sion to  set  out  in  the  record,  the  warrant 
of  distress  issued  by  the  comptroller  of  the 
n.  States,  and  to  state  the  date  when  it  was 
served  on  M'Cally,  or  levied  on  the  land. 
But  of  what  avail,  would  that  finding  be, 
if  inserted  in  the  record?  The  greatest 
effect  that  could  possibly  be  given  to  it, 
would  be,  that  it  operated  as  a  lien  on  the 
land  of  M'Cally.  The  act  of  congress  au- 
thorizing this  distress  warrant  declares, 
that  the  amount  due  by  the  debtor  shall  be 


a  lien  on  his  lands  from  the  date  of  a 
levy  in  pursuance  of  the  warrant,  and  a 
record  thereof  made  in  the  clerk's  office. 
Now,  the  effect  of  a  levy  of  the  warrant 
being  only  to  create  a  lien,  and  not  to 
divest  the  possession  of  the  land,  the  plain- 
tiff Wilson  might  well  elect  to  have  the 
land  extended,  subject  to  the  incumbrance 
of  the  treasury  lien:  he  might  choose  to 
take  it  with  that  lien,  as  well  as  to  take  it 
burdened  with  a  mortgage,  deed  of  trust, 
or  any  other  incumbrance.  I  therefore 
think,  that  the  imperfection  of  the  case 
agreed  is  no  ground  for  reversal;  and,  on 
the  whole,  I  am  for  affirming  the  judgment. 
CARR,  J.  It  was  admitted,  in  the  argu- 
ment, that  before  the  statute  32  Hen.  8, 
ch.    5,    from   which    the   provision    in   our 

statute  1  Rev.  Code,  ch.  134,  \  4,  was 
107      taken,    the    levy    and    *return   of  an 

elegit  was  a  satisfaction,  and  pre- 
cluded the  plaintiff  from  any  further  rem- 
edy :  but  it  was  said,  that  that  statute  has 
changed  the  nature  and  effect  of  the  writ. 
I  cannot  assent  to  this  proposition.  The 
elegit  was  given  by  the  statute  of  West.  2, 
under  which  the  construction  was,  that  an 
ieviction  of  the  land  did  not  give  the  tenant 
any  right  to  resort  again  to  his  debtor ;  and 
the  statute  of  Hen.  8,  merely  corrected  this 
injustice,  thus  far,  that  if  tenant  by  elegit 
was  evicted,  he  might,  by  a  scire  facias, 
have  another  elegit ;  but  it  went  no  fur- 
ther. Except  in  the  single  case  of  evic- 
tion, the  levy  of  the  elegit  was  as  absolute 
a  satisfaction  as  before.  Even  where  there 
was  an  eviction  of  all  but  a  single  acre,  the 
tenant  had  no  other  remedy,  than  holding 
that,  till  he  was  paid.  That  this  is  the 
law  under  the  statute,  there  are  numerous 
cases  to  shew:  they  are  collected  in  the 
note  2  Wms.  Saund.  68,  c.  The  case  of 
Crawley  v.  Lidgeat,  Cro.  Jac.  338,  is  di- 
rectly in  point.  Our  statute  is  a  copy  of 
that  of  32  Hen.  8,  with  this  amendment, 
that  it  does  not  confine  the  party  to  another 
elegit,  but  permits  him  to  take  out  any 
execution :  yet  there  must  be  an  eviction, 
by  judgment,  of  the  land  delivered  to  him, 
before  he  can  in  any  way  resort  again  to 
his  debtor.  Has  there  been  an  eviction 
here? 

The  case  is  defectively  stated  in  the  case 
agreed ;  but  enough  is  stated,  to  enable  us 
to  decide  the  point.  The  warrant  of  the 
comptroller  of  the  treasury  is  stated  to  have 
been  issued  on  the  23rd  February  1822,  but 
it  is  not  in  the  record,  nor  does  it  appear 
when  it  was  served.  But  I  do  not  consider 
this  material ;  because  no  such  service  could 
amount  to  an  eviction,  or  change  the  prop- 
erty in  the  land,  even  if  made  prior  to  the 
levy  of  the  elegit.  The  land  still  continued 
the  the  property  of  the  debtor,  subject  to 
the  elegit;  which  being  levied,  the  plain- 
tiff must  hold  until  there  shall  be  a  final 
judgment  of  a  competent  tribunal,  con- 
demning the  land  under  the  lien,  which,  by 
the  act  of  congress,  the  service  of  the  war- 
rant of  distress  is  said  to  create.  Until 
such  an  eviction  wrought,  the  tenant  by 
elegit  could  never  resort  again  to  his  origi- 
nal debtor,  and  still  less  to  Jackson, 
108  who  was  a  *surety.  It  is  stated,  in 
the  case  agreed,  that  the  suit  in  the 
federal   court   was   still   pending,  and  that 
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Wilson  was  a  party  to  it,  claiming  the  land 
under  his  elegit ;  and  that  court  may  finally 
decide,  that  his  claim  is  the  best,  or  it 
may  turn  out,  that  the  proceeds  of  the  land 
may  sufidce  to  discharge  both  debts;  in 
either  of  which  cases,  Wilson  will  get  sat- 
isfaction of  his  claim  out  of  M'Cally's 
property.  If  he  were  now  allowed  to  go 
against  Jackson,  the  warrantor  of  the  debt, 
he  might  get  a  double  satisfaction. 

It  was  said,  that  WiUon  having  no  other 
possession  than  that  which  the  inquest 
and  return  of  the  sheriff  gave  him,  cannot 
be  said  to  have  been  in,  under  the  elegit. 
But  adl  the  cases  contradict  this  idea.  The 
sheriff  never  delivers  actual  possession. 
The  party  must  bring  ejectment,  in  all 
cases,  if  possession  be  held  by  another; 
yet,  in  all  the  cases,  the  return  of  the 
sheriff  is  considered  as  a  satisfaction  of  the 
debt,  unless  the  party  be  evicted.  If  he 
does  not  choose  to  enforce  his  rights,  it  is 
his  own  laches,  and  he  can  gain  no  advan- 
tage from  it. 

BROOKE,  J.,  concurred.  Judgment  af- 
firmed. 
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*Eib  V.  Pindall's  Ex'x. 

March.  1884.  Richmond. 
(Absent  Tuckbb.  P..  and  Cabkll.  J.) 


Joinder  of  Action— Debt  on  Specialty  and  on  Simple 
Contract.*— Debt  on  a  specialty  and  on  a  matuatus 
or  Qlljer  Alitivie  parol  contract  may  be  joined  ia 
the  name  acLlt>Q.  lln^  rule  of  common  law  practice 
tK»l  beitnf  at  an  varltd,  la  ibis  respect,  by  the 
j^taiutc  of  Virginia  re?*peciiD4r  the  rerjuisiUion  of 
liall  upon  the  prfjce^iji,  and  the  tXeht  of  appearance 
bail  to  df^fead  tbe  atUlon. 

Debt  ofi  B^nd-Qytr  txt  IndorMiBeQt.— E.  by  stne^le 
blU  under  seal  promiH,:?^  tu  pay  P^  'JJ7  dt>llar?iK  and 
afterwards  a  wrUinif  was  iudotHed  on  the  bill, 
aiiroed  by  obligor  and  obligee,  but  not  sealed^ 
b^tallntf  tbat  the  parties  had  i^eitied  their  accounts, 
and  that  there  was  due  on  the  bill  11^  dollari^ ;  la 
debt  hy  P.  agalufsl  E.  upon  the  bill.  In  which  tbe 
declaration  malEestno  mention  of  the  wrltlnc  tu* 
dorrted.  E.  crave^i  oyer  of  the  wrUUj(r  obligatory 
id  tbe  decUrallon  mentioned  ^  Held,  he  did  not 
thereby  a«*Ic  oyer  of  the  inQorHemE?nt  nor  could 
he  have  demanded  oyer  thereof. 

Appellate  I'rectl^^e.f— An  appellant  canaoL  complain 
of  errors  beD^tlcJal  to  hlmi*eH. 

In  debti  broug-ht  bj  PindaU'a  executrix 
ag-aiast  Eib,  in  the  circuit  court  of  Har- 
rJ»on»  the  plaintiff  in  her  declaration  de- 
manded! i59  dollars,  as  the  debt  due  to  her 
from  Ihti  defendant ;  and  then  she  counted, 
lat,  on  a  single  bUl  sealed  by  the  defend- 
ant (of  which  profert  was  made)  whereby 
he  promtaed    to  pay  her  tei^tator  207  doIlarSf 


'Joinder  of  Actloo-Debt  an  Specialty  and  on  Simple 

Cwnlract*— Debt  on  a  Mpeclalty  and  nn  a  fnttfafifHf  or 
otbcr  KlHiple  parol  contract  maybe  Joined  in  ibe 
Mme  MCtJoQ*  SonjerviUe  v.  Qrlm.  17  W.  Va.  t!*OB. 
r  I  tine  AV&  ty.  IHrnUai  S  IHgl*  TOS. 

tAj^lKllate  Practice*— To  the  point  that  an  atipel- 
KhjI  csnttn^H  comijlala  of  errors  beneficial  to  hi  in- 
to it.  tbe  principal  cane  was  died  in  Elliott  v. 
1>«.1l«t«,  A«  W.  V*.  iMi.  H  a.  K.  Hep.  -J*7.  In  accord, 
st«  caB9i  C1U4  tti  foQt'rw^4i!0  Vance  V,  McLaUffbltn. 
t  Orftit  Wt ;  /mt-n^U  to  Johnson   t.  Jeunln^b.  lo 


which  sum  was  averred  to  be  ''parcel  of 
the  said  sum  of  359  dollars  above  de- 
manded;" and  2ndly,  on  an  insimul  com- 
putassent  between  her  testator  and  the 
defendant,  upon  which  the  latter  was  found 
indebted  to  the  former,  152  dollars,  *' other 
parcel  and  residue  of  the  said  sum  of  359 
dollars  above  demanded."  The  defendant 
took  oyer  of  the  writing*  obligatory  in  the 
declaration  mentioned,  and  then  demurred 
generally. 

The  writing  obligatory  of  which  oyer 
was  asked,  was  in  the  following  words: 
**For  value  received  I  promise  to  pay  J. 
Pindall  207  dollars,  for  the  payment  whereof 
I  bind  myself  and  my  heirs.  Witness  my 
hand  and  seal  the  2l8t  February  1823" — 
which  was  signed  and  sealed  by  the  de- 
fendant Eib.  But  the  following  in- 
110  dorsements  which  appeared  *upon 
the  bond,  were  inserted  in  the  record : 
''September  27th  1823,  credit  40  dollars"— 
"January  27th  1825,  settled  our  accounts, 
and  there  is  a  balance  due  on  the  within 
note  of  152  dollars ;  that  amount  now  due  is 
on  interest  from  this  date;"  which  was 
signed,  but  not  sealed,  by  Eib  and  Pindall. 

The  court  held,  that  the  law  on  the  de- 
murrer was  for  the  plaintiff;  and  then  gave 
her  judgment  for  207  dollars,  parcel  of  the 
debt  in  the  declaration  mentioned,  with  in- 
terest &c.  and  costs;  and  then  subjoined 
the  following,  "Memorandum,  this  judg- 
ment may  be  discharged  by  the  payment 
of  152  dollars,  with  interest  from  the  27th 
January  1825  till  paid,  and  the  costs."  And 
from  this  judgment,  Eib  appealed  to  this 
court. 

Johnson,  for  the  appellant. 

Stanard,  for  the  appellee. 

BROCKENBROUGH,  J.  The  principal 
question  argued  by  the  counsel  for  the  ap- 
pellant, and  which  seems  to  arise  on  the 
demurrer  to  the#  declaration,  is,  whether 
there  is  a  misjoinder  of  action?  Whether  it 
is  a  correct  course  of  pleading,  to  unite  a 
count  upon  a  specialty,  and  a  count  on  a 
simple  contract,  in  the  same  action  of  debt? 

Debt  lies  in  all  cases  of  determinate  con- 
tract, whether  evidenced  by  specialty,  or 
by  simple  contract,  either  verbal  or  written, 
and  is  distinguished  from  assumpsit  in 
this,  that  the  latter  must  be  brought 
where  the  object  is  to  recover  damages  for 
the  non-performance  of  a  parol  or  simple 
contract,  but  where  the  sum  due  is  ascer- 
tained, debt  may  be  brought.  Of  the  sim- 
ple contracts  for  which  debt  lies,  there  ia 
no  doubt  that  a  contract  for  money  due  on 
an  account  stated  is  included.  Then,  as  to 
the  joining  of  different  species  of  contract 
in  the  same  declaration,  it  is  well  estab- 
lished, that  debt  on  an.  obligation  and  on  a 
mutuatus  may  be  joined  in  the  same  action, 
though  the  former  is  a  contract  under  seal, 
and  the  other  only  a  simple  contract. 
Although  in  the  former  case,  the  general 
issue  is  non  est  factum,  and  in  the 
111  latter  nil  *debet,  they  may  be  joined ; 
the  test  of  the  propriety  of  such  junc- 
tion not  being  that  the  pleas  are  the  same, 
but  that  the  counts  are  of  the  same  nature 
(for  example,  both  in  debt  or  both  in  as- 
sumpsit, not  one  in  debt  and  the  other  in 
assumpsit)  and  that  the  same  judgment 
may    be  given  in  all,    though   the   pleas  be 
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different.  2  Wins.  Sannd.  117,  b.  c.  note 
2.  The  counsel  for  the  appellant  admits, 
that  the  eng-lish  rule  is  so;  but  he  argues, 
that  the  rule  here  should  be  different,  in 
consequence  of  the  difference  in  the  law  of 
the  two  countries  as  to  bail  in  civil  cases. 
In  the  english  practice,  bail  cannot  be 
demanded  in  any  case,  of  right;  but  on 
affidavit  that  the  defendant  is  actually  in- 
debted to  the  plaintiff  in  the  sum  of  £^0, 
or  more,  bail  may  be  required,  in  any  case, 
whether  the  action  be  founded  on  a  spe- 
cialty, or  on  a  simple  contract,  verbal  or 
written.  By  our  statute,  the  plaintiff,  with- 
out any  affidavit,  may  demand  bail,  in 
actions  of  debt  founded  on  any  writing  ob- 
ligatory, bill,  or  note  in  writing,  for  the 
payment  of  money  or  tobacco,  covenant, 
detinue,  and  on  certain  statutes,  by  indors- 
ing on  the  writ,  the  true  species  of  action, 
and  that  bail  is  required,  in  order  to  au- 
thorize the  sheriff  to  take  bail :  but  in  other 
personal  actions  than  those  so  speci^ed, 
bail  can  only  be  required,  by  the  order  of 
a  judge  or  justice,  upon  an  affidavit  of  the 
plaintiff,  not  only  verifying  the  justice  of 
his  action,  but  shewing  probable  cause  to 
apprehend  that  the  defendant  will  depart 
from  the  jurisdiction  of  the  court  so  that 
process  of  execution  cannot  be  served  on 
him.  1  Rev.  Code,  ch.  126,  i  43,  44,  p.  499. 
And  it  is  argued  by  the  counsel,  that  in 
England,  no  inconvenience  results  from 
joining  in  the  same  action  of  debt,  a  count 
on  a  bond  and  a  count  on  a  mutuatus  or 
other  simple  contract,  because  on  suing  out 
the  original  process,  the  plaintiff  cannot 
demand  bail  of  right  on  either  of  the  causes 
of  action,  but  he  may  demand  bail  on  both, 
if  he  can  make  the  affidavit  that  the  joint 
demand  amounts  to  ;f  10.  .whereas  with  us, 
he  cannot  demand  bail  on  the  consolidated 
claim,  unless  he  can  swear  that  the  defend- 
ant will  probably  depart  from  the  jurisdic- 
tion of  the  court,  which  cannot  be 
112  done  in  many  cases,  although  *the 
whole  claim  is  founded  in  justice :  so 
that  the  result  would  be,  that  the  plaintiff, 
in  such  a  joinder  of  the  causes  of  action, 
would  be  obliged,  either  to  decline  the 
demanding  of  bail  altogether,  or  to  demand 
it  for  one  of  the  canses  of  action,  and  not 
for  the  other.  I  admit,  that  such  would  be 
the  effect ;  but  I  cannot  perceive,  that  such 
practice  would  be  either  inconvenient  or 
against  law.  If  a  plaintiff  have  a  demand 
on  a  defendant  founded  on  a  bond  for  100 
dollars,  and  another  founded  on  a  mutuatus 
for  another  100  dollars,  he  may  sue  out  his 
writ  in  debt  for  200  dollars,  and  if  he  in- 
dorse on  the  writ  that  it  is  an  action  of 
debt,  and  that  he  requires  bail  for  100  dol- 
lars parcel  thereof,  and  no  bail  for  100 
dollars  the  residue,  it  seems  to  me,  he  com- 
plies with  the  directions  of  the  law,  and 
that  the  sheriff  has  a  safe  guide  for  the 
execution  of  his  duty.  If  the  plaintiff 
violates  the  law  by  demanding  bail  for  the 
whole  sum  united,  the  defendant,  or  the 
bail^  may  move  the  court,  in  due  time,  to 
discharge  them  from  their  obligation;  and, 
I  apprehend,  the  plaintiff  would  subject 
himself  to  an  action  for  false  imprison- 
ment, for  holding  the  defendant  to  bail  in 
a  larger  sum  than  by  law  he  had  a  right  to 


do.     The  plaintiff,  in  demanding  bail,  acts 
at  his  periL 

Inconvenience  is  also  supposed  to  arise 
from  the  circumstance,  that  as  our  law 
stood  before  1826,  the  appearance  bail  might 
defend  the  suit,  and  if  he  failed  to  sustain 
the  defence,  judgment  was  rendered  at 
once,  not  only  against  the  defendant,  but 
against  the  bail.  It  is  contended,  that  if  a 
count  on  a  single  bill,  for  which  bail  is  de- 
manded, be  united  with  one  on  a  simple 
contract,  for  which  bail  is  not  demanded, 
the  bail  may  plead  as  to  one  count,  and  the 
defendant  as  to  the  other,  and  there  will  be 
a  joint  judgment  against  defendant  and 
bail  as  to  one  sum,  and  a  several  judgment 
against  the  defendant  for  the  other.  I 
admit  the  effect,  but  I  deny  that  it  would 
be  very  inconvenient,  or  at  all  illegal.  A 
similar  course  was  pursued  by  the  general 
court,  in  Oxley  v..  Turner  and  Mason,  2 
Virg.  Ca.  334.  There,  in  an  action  of 
assault  and  battery,  bail  was  required  by  a 
justice  in  the  sum  of  100  dollars  only ;  the 
appearance  bail.  Mason,  defended 
113  *the  suit  for  the  defendant,  and  a 
verdict  was  rendered  against  the  de- 
fendant for  500  dollars;  and  it  was  held, 
that  judgment  could  not  go  against  the  bail 
for  the  whole  sum,  because  his  bond  was 
only  obligatory  for  a  smaller  sum,  and  as  he 
could  not  be  held  liable  for  more  than  the 
penalty  of  his  bond,  if  he  had  been  sued  on 
it,  so  he  could  not  be  bound  for  more  in  the 
summary  proceeding  which  the  statute  au- 
thorized. The  court,  therefore,  conforming 
their  opinion  to  the  truth  and  justice  of  the 
case,  decided  that  judgment  should  be  ren- 
dered against  Turner  and  Mason  for  100 
dollars  part  of  the  damages  assessed,  and 
against  Turner  for  400  dollars,  the  residue. 
I  conclude,  therefore,,  that  the  difference  in 
the  provisions  of  our  law  and  that  of  Eng- 
land, on  the  subject  of  bail,  affords  no 
ground  for  a  departure  from  the  established 
rules  of  english  practice  as  to  joining,  in 
the  same  declaration  in  debt,  several  dis- 
tinct species  of  contract,  taking  care  that 
each  is  one  on  which  debt  may  be  main- 
tained. 

The  demurrer  to  the  declaration  put  in 
issue  the  sufficiency  thereof,  and  I  am  of 
opinion,  that  both  counts  were  sufficient, 
and  that  they  might  properly  be  joined, 
and  that  the  court  was  right  in  overruling 
the  demurrer. 

The  court  having  thus  decided  against  the 
demurrant,  and  the  defendant  not  having 
asked  leave  to  withdraw  the  demurrer  and 
to  plead  over;  and  there  being  no  plea 
putting  in  issue  any  matter  of  fact,  as 
might  have  been  done  when  the  office  judg- 
ment was  set  aside,  the  court  proceeded  to 
give  judgment.  The  counsel  for  the  appel- 
lant objects  to  the  judgment  as  being  for  too 
much.  It  is  for  207  dollars  parcel  of  the 
debt  demanded  in  the  declaration  with  in- 
terest and  costs.  He  contends,  that  the 
judgment  should  only  be  for  152  dollars 
with  interest  from  27th  January  1825,  on  the 
ground  that  the  indorsement  on  the  single 
bill  shews  that  that  sum  only  was  due.  This 
objection  presents  the  question,  whether, 
on  the  pleadings  in  this  case,  the  court 
could   notice  the  indorsement  on  the  single 
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bill.     The  only  pleadings  were  the  declara- 
tion,   oyer  craved    by   the  defendant  of  the 
writing    obligatory  (by  which  I  presume  is 
meant   the   single  bill  in  the  declara- 
114      tion    'mentioned),  the    demurrer  and 
joinder.     Now,  it  seems  to  me  that  on 
this  state  of  the  pleadings,    oyer  of  the  in- 
dorsement    on     the    single    bill    was    not 
demanded,    and     could    not  be    demanded. 
The  defendant   craved   oyer  of  the  writing 
obligatory,     and     not     of    any    condition 
annexed  to  it,  nor  of  any  indorsement  made 
on  it;  and  it   was   read  to  him.     What  was 
read?    The  writing   obligatory,  the   single 
bill,  which  alone   was  declared  upon  in  the 
first   count,     of  which   alone    profert   was 
made,    and    which   alone  the  defendant  de- 
manded or  could  demand  to  hear.     It  is  clear 
law,    that  if  oyer   be  craved  of  a  bond,  and 
not  of  the   condition,    the  oyer  of  the  bond 
does  not  entitle  the  party  to  oyer  of  the  con- 
dition,   nor    vice  versa;  for    the  bond   and 
condition    are    considered   as  distinct,  the 
bond  being  complete  without  the  condition : 
oy^r  must  be  demanded  of  both,    if  oyer  of 
both  is  wanted.     1  Wms.  Saund.    9,  b.  note 
1,  290,  note  2.     In  this   case,   there   was  no 
condition,  for  it  was  a  single  tfill  that  was 
declared    on.     But  it  was   argued    that  the 
indorsement   on  the   back  of  the  single  bill 
constitutes  a    part  of  it,  and  should  be  read 
as    such.     If    an    indorsement    varies    the 
effect  of  an  obligation,  having    been    made 
at  the  time   of  the   execution   of  it,  it  has 
only  the  effect  of  a  condition,  and  can  only 
stand  in  the  place  of  one,  and  be  governed 
by  the  same   rules.     If   the  indorsement  be 
made  after  the  obligation,    and   evidences 
either  a  release   or  a   payment,  it  can  have 
no  other  effect  than  if  the  release  or  receipt 
were  written  on  a  different  piece  of  paper; 
and  as,  in  the  latter  case,   a  plea  of  release 
or  of  payment   would   enable  the  defendant 
to  produce   the   separate  instrument  in  evi- 
dence to  support  his  plea,  so   in  the  former 
case,  under   a   similar  plea    he    could  have 
the  benefit  of  the   indorsement  as  evidence 
to  support  his   plea.     But,    in  neither  case, 
can  oyer   be  demanded,    either   of  the    in- 
dorsement or  of   the  separate  instrument, 
because  they  make  no  part  of  the  obligation 
on  which  the    action  is  founded.     Williams 
(in  the    note  on  1    Saund.  9,  b. )  says,  '4n 
this   respect   the  condition    or  indorsement 
of  a   bond   differs   from    a  condition  or  in- 
dorsement  on    a  deed,  for  the  indorsement 
on  a  deed   made    at   the   time  of  its  being 
executed,    is   part    of    the   deed,  and 
115      therefore    there   can  *be   no  complete 
oyer  of  the  deed  without  the  indorse- 
ment.*'    By    the    term    deed,     the     writer 
means   deed  of  indenture,    as  appears  from 
the    case   of   Cook   v.    Remington,    6  Mod. 
237,    to   which    he   refers.     That   case  was 
debt  upon  a  bond  with  condition  to  perform 
covenants  in  a  certain  indenture  mentioned ; 
the  defendant  craved  oyer  of  the  indenture, 
which    the   plaintiff  gave    him,  and  one  of 
the  covenants  therein  was   that  the  defend- 
ant would    safely   give   up  to   the  plaintiff 
the  goods,  a  particular  whereof  was  written 
on  the  back  of  the  indenture.     The  defend- 
ant pleaded   performance,    and  the  plaintiff 
demurred.     One    of  the   resolutions   of    the 
court  was,  **that   the    indorsement    here  at 
the  time    of  the   ensealing    and  delivery  of 


the  deed,  was  part  of  it ;  and,  therefore, 
oyer  of  the  body  of  the  deed,  without  oyer 
of  the  indorsement,  was  not  a  complete  oyer 
of  the  deed,  the  deed  relating  to  the  indorse- 
ment, and  therefore  not  perfect  without 
it:  and  it  differs  in  this  from  an  obliga- 
tion with  a  condition  indorsed,  for  there 
may  be  oyer  of  the  obligation  without  any 
of  the  condition ;  and  if  one  crave  oyer  of 
the  obligation,  he  shall  not  upon  that  have 
oyer  of  the  condition,  because  the  obliga- 
tion is  complete  and  perfect  without  the 
condition,  and  does  not  refer  to  it."  In 
the  case  before  us,  the  single  bill  is  com- 
plete without  the  indorsement,  and  does  not 
and  could  not  refer  to  it,  for  the  indorse- 
ment bears  date  nearly  two  years  after  the 
execution  of  the  single  bill.  I  am  of  opin- 
ion, that  the  defendant  could  not  and  did 
not  crave  oyer  of  the  indorsement  on  the 
single  bill,  and  that  on  the  pleadings  made 
up  between  the  parties,  it  could  not  be 
noticed  by  the  court. 

If,  indeed,  that  indorsement  could  have 
been  noticed,  I  should  have  thought,  not 
only  that  the  judgment  was  objectionable 
as  being  for  too  much,  but  that  the  de- 
murrer should  be  sustained,  and  the  dec- 
laration adjudged  insufidcient,  on  different 
grounds  from  those  first  adverted  to.  In 
jthat  case,  the  objection  would  not  have  been 
that  two  causes  of  action  were  misjoined, 
but  that  one  cause  of  action    was  made  two 

by  a  most  singular  device. 
116  '^As  the  case  however  stands  on  the 

pleadings,  the  demurrer  being  prop- 
erly overruled,  judgment  should  have  been 
rendered  for  the  debt  in  the  declaration 
demanded.  That  debt  was  359  dollars,  for 
which  the  court  might  have  rendered  the 
judgment.  The  injustice  of  such  a  judg- 
ment was  brought  on  the  defendant  by 
himself,  by  failing  to  plead  a  plea  which 
would  have  put  in  issue  the  fact  of  what 
sum  was  really  due,  and  have  enabled  a 
jury  to  decide  it.  This  ii^justice,  however, 
has  been  obviated  by  the  court's  entering 
a  judgment  for  the  sum  claimed  in  the 
first  count,  and  by  further  adjudging  that 
that  sum  shall  be  discharged  by  the  pay- 
ment of  the  smaller  sum  with  interest 
agreeably  to  the  memorandum  indorsed 
on  the  specialty.  These  judgments  are,  I 
think,  both  erroneous,  and  the  latter  has 
been  rendered  in  a  summary  way  and  by 
a  short  cut.  But  the  errors  are  beneficial 
to  the  appellant,  and  he  cannot  complain 
of  them.  I  am,  therefore,  of  opinion,  that 
the  judgment  be  afiBrmed. 

CARR,  J.  It  is  evident,  that  the  judg- 
ment of  the  circuit  court  has  rendered  exact 
justice;  but  still  the  question  is,  whether 
the  court  was  right  in  holding  the  declara- 
tion good,  and  in  rendering  the  judgment? 
I  think  it  was. 

I  understood  it  to  be  admitted,  that  each 
of  the  counts  in  the  declaration,  taken 
separately,  was  a  good  one,  and  that  under 
the  english  decisions  they  might  well  be 
joined  in  the  same  declaration ;  and  this 
was  properly  admitted,  for  the  rule  there » 
is  that  when  the  same  plea  may  be  pleaded, 
and  the  same  judgment  given,  on  all  the 
counts,  or  when  the  counts  are  of  the  same 
nature,  and  the  same  judgment  is  to  be 
given    on    them    all,    though  the  pleas  be 
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difPereat,  as  in  the  case  of  debt  on  bond 
and  on  simple  contract,  they  may  be 
joined.  2  Wms.  Saund.  117,  b.  c.  But 
though  this  was  admitted  to  be  the  english 
law,  the  counsel  contended  strongly,  that 
it  was  not  the  law  here :  that  our  law  makes 
bail  demandable  of  right  in  particular 
specified  actions,  and  none  others,  and 
makes  it  the  imperative  duty  of  the  plain- 
tiff to  indorse  on  the  writ,  the  nature  of 
the  action,  and  whether  or  no  bail  is 
required;    and    this    being  different 

117  from  the  english  *law,  he  contended, 
that   a    different  rule  with  respect  to 

the  joinder  of  counts  must  prevail  here; 
that  the  plaintiff  cannot  here  join  counts 
upon  a  bond,  bill  or  note,  for  the  payment 
of  money,  with  counts  on  an  insimul  com- 
pntassent,  or  other  simple  contract,  be- 
cause in  the  first,  bail  is  demandable  as 
of  right,  in  the  last  not.  And  he  insisted, 
that  if  this  might  be  done,  the  law  would 
be  evaded ;  as  the  plaintiff  might,  on  the 
writ,  demand  bail,  as  in  debt  on  bond,  and 
in  his  declaration  unite  with  it  other  counts 
or  causes  of  action,  on  which  no  bail  could 
be  demanded,  recover  on  these  last  counts 
alone,  and  hold  the  bail  bound.  But  I  can- 
not agree  with  him  in  his  conclusions;  or 
that  this  law  with  respect  to  bail,  has  at 
all  changed  the  english  rule,  and  made 
Yhat  a  misjoinder  of  counts,  which  was  not 
so  before.  The  statute  concerning  bail 
^vas  enacted  with  a  view  wholly  different ; 
and  contains  provisions  for  preventing 
the  evils  apprehended,  far  different  from  a 
<]emnrrer  to  the  declaration.  A  party 
<lemands  bail  at  his  peril ;  if  improperly 
his  suit  may  be  dismissed.  If  he  has  a 
lK>nd  for  500  dollars,  and  demands  bail  in 
that  sum,  though  he  should  in  his  declara- 
tion unite  with  the  count  on  the  bond,  other 
counts  on  simple  contract,  I  cannot  see 
how  the  bail  can  be  held  liable  on  these 
last.  He  has  undertaken  only  for  the 
1[K>nd :  if  there  be  no  recovery  on  that,  he 
must  of  course  be  discharged.  I  conclude, 
then,  that  the  law  is  the  same  with  us  as 
in  England ;  and  that  there  is  no  misjoin- 
der of  counts  in  this  case.  If  there  were,  I 
admit  the  law  to  be  settled,  that  a  general 
demurrer  to  the  declaration  is  the  right 
way  to  take  advantage  of  it. 

With  respect  to  the  oyer  taken  of  the 
writing  obligatory,  I  do  not  think  it 
amounted  to  oyer  of  the  indorsement.  It 
is  settled,  that  oyer  of  a  bond  does  not  give 
oyer  of  the  condition :  why  then  should  it 
of  an  indorsement?  The  cases  of  Shermer 
V.  Beal,  1  Wash.  11;  Gordon  v.  Frasier,  2 
Wash.  130,  and  Rees  v.  Conococheague 
Bank,  5  Rand.  326,  were  cited,  as  sup- 
porting the  doctrine  contended  for;  but 
they  do  not ;  they  none  of  them  turned 
upon  the  strict  technical  doctrines  of 
oyer.  Shermer  v.  Beale  was  a  suit  in 
chancery:  the    parties  had   an    order 

118  of  court  made  referring  ^the  matters 
in    controversy    to    arbitrators,    who 

were  to  determine  the  same  in  conformity 
to  bonds  entered  into  by  the  parties;  the 
bonds  stipulated,  that  the  award  should  be 
made  by  a  certain  time,  and  should  be  en- 
tered as  the  judgment  of  the  court ;  upon 
this  bond,  the  parties  made  an  agreement 
lengthening  the  time  for  making  the  award 


&c.  It  was  objected,  that  the  award  made 
under  this  agreement  could  not  be  entered 
as  the  judgment  of  the  court,  as  the  in- 
dorsement was  no  part  of  the  bond ;  and 
this  court  decided,  that  it  might  be  consid- 
ered as  a  part  of  the  condition  of  the  bond. 
In  Frasier  v.  Gordon,  the  district  court 
on  a  writ  of  error  coram  nobis,  was  called 
on  to  correct  a  clerical  error:  this  court 
said,  it  might  and  ought  to  have  looked  to 
the  endorsement  on  the  bond,  as  it  was 
signed  by  both  parties,  and  formed  a  part 
of  the  agreement.  In  Rees  v.  Conococh- 
eague Bank,  it  was  held,  that  where  judg- 
ment by  default  for  want  of  appearance, 
is  founded  on  an  instrument  of  writing  for 
payment  of  money,  on  which  an  indorse- 
ment of  a  credit  is  made  by  the  plaintiff 
himself,  the  judgment  should  be  entered 
subject  to  such  credit ;  or  if  the  plaintiff 
refuses  that,  a  writ  of  inquiry  should  be 
awarded.  Surely,  it  is  apparent  from  the 
statement  of  these  cases,  that  they  give  no 
support  to  the  doctrine  contended  for.  But 
suppose  the  indorsement  was  considered 
as  spread  before  us  by  the  oyer ;  what  is 
it?  Does  it  in  truth,  as  was  insisted, 
amount  to  this,  that  the  paper  from  that 
moment  ceased  to  be  an  obligation  for  207 
dollars,  and  became  an  obligation  for  152 
dollars?  I  cannot  think  so.  The  parties, 
assuredly,  did  not  so  intend.  They  call  it 
**a  balance  due  on  the  within  note,"  not 
a  new  note.  I  cannot  think  that  oyer  of 
this  indorsement  would  make  any  differ- 
ence :  it  is  but  a  credit  entered  on  the  writ- 
ing ;  and  ought  not  to  have  been  noticed 
in  the  declaration. 

It  was  at  first  objected,  that  the  judgment 
was  entered  erroneously,  being  for  too  lit- 
tle; but  this  objection  was  properly 
abandoned,  on  the  authority  of  Ross  v. 
Gill,  1  Wash.  88,  which  is  exactly  in 
point.  I  think  the  judgment  should  be 
affirmed. 

BROOfCK*  J.f  concurred.  Judgment 
affirmed. 


119    *Jack8on'8  Adm'x  and  Heirs  v.  Turner. 

March,  1884,  Ricbmond. 

(Absent  Tuokbb,  P..*  and  Cabbll,  J.) 

Sale  of  Land— Breach  of  Warranty— Prand— Equitable 

Relief— Measure  of  Relleft— Case  at  Bar.— J.  sells  and 

conveys  lands  to  T.   with   warranty,   for    $1567. 

whlcli  Is  all  paid;  T.  sells'and  conveys  same  land 


♦He  decided  the  cause  In  the  court  of  chancery. 

tSale  of  Land— Breach  of  Warranty— Equitable  Re- 
lief— Heaanre  of  Recovery.— A  vendee,  who  has  been 
evicted  from  land  conveyed  to  him  with  warranty 
of  title,  has  a  complete  remedy  at  law.  For.  In  such 
case,  the  settled  doctrine  is  that  the  measure  of 
recovery  Is  the  purchase  money  paid,  with  interest 
from  time  of  the  eviction.  Abemathy  v.  Phillips. 
82  Va.  773,  citinff  the  principal  case:  Threlkeld  v. 
FltzhufiTh,  2  Lelffh  461:  Click  v.  Green,  77  Va.  837. 

And,  in  Moreland  v.  Metz.  24  W.  Va.  187,  it  is  said: 
"If  a  covenant  of  warranty  is  broken  in  Virginia  or 
West  Vlrjrlnia,  the  measure  of  damages,  when  the 
land  is  entirely  lost  to  the  vendee,  is  the. purchase 
money  with  Interest  from  the  date  of  the  actual 
eviction,  the  costs  incurred  in  defendingr  the  title 
and  such  damages  as  the  vendee  may  have  paid  or 
may  be  shown  to  be  clearly  liable  to  pay  the  person 
who  evicted  him.    But  if  the  actual  value  of  the 
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to  W.  with  warranty,  for  $8846.  whereof  W.  paid 
•lOOO;  W.  beinff  evicted,  it  Is  asrreed  between  W. 
and  T.  that  W.  as  assisrnee  of  J.'s  covenant  of  war- 
ranty, should  brinff  suit  thereon  at  law  asrainst 
him,  for  the  common  benefit  of  both.  i.  e.  that 
W.  shall  recover  the  whole  amount  which  J.  was 
bound  by  his  warranty  to  pay.  retain  to  himself 
the  $1000  with  Interest  &c.  due  to  him,  and  pay  the 
residue  to  T.  and  W.  accordingly  brings  the  suit 
asralnst  J.  but  afterwards  by  collusion  with  him. 
accepts  confession  of  judgment  for  the  $1000  with 
interest  due  to  himself:  a  motion  is  made  by  T.  to 
have  the  confession  of  judgment  set  aside  on  ac- 
count of  T.*8  interest  in  the  suit,  so  that  the  same 
may  be  prosecuted  to  recover  the  money  due  on 
J.'s  warranty  to  T.  but  the  motion  is  overruled: 
whereupon,  T.  flies  a  bill  in  equity  praying  a  de- 
cree against  J.  for  the  balance  due  T.  on  J.*s  war- 
ranty, over  and  above  what  was  due  to  W. :  Held. 
1.  T.  Is  entitled  to  relief  in  equity;  but  2.  the  meas- 
ure of  relief  Is  the  balance  of  the  purchase  money 
received  by  J.  with  Interest  &c. 

Chancery  Jurisdiction— Adequate  Remedy  at  Law.— 
The  rule  that  a  court  of  equity  has  no  jurisdiction 
to  relieve  a  party  who  has  a  remedy  at  law.  applies 
only  to  cases  In  which  the  legal  remedy  lies 
against  the  same  person  of  whom  the  relief  in 
equity  Is  sought:  per  Brockbnbrouoh.  J. 

Infants-^Decree  against— Reservation  of  Day  to  Show 
Cause. t— In  a  decree  against  infant  heirs,  subject- 
ing lauds  descended  to  a  debt  of  their  ancestor. 
It  Is  error  not  to  give  them  a  day  to  shew  cause 
against  the  decree,  after  their  attainment  to  full 
age. 

J.  G.  Jackson,  in  his  lifetime,  sold  and 
conveyed  to  Mary  Turner,  by  deed  dated 
the  22nd  September  1812,  warranting  the 
title,  a  parcel  of  land  in  Harrison  county, 
for  1567  dollars ;  which  was  fully  paid  by 
her  to  him.  Mrs.  Turner  held  the  land  for 
near  four  years,  and  made  valuable  i>er- 
manent  improvements  on  it.  And  then  she 
sold    and    conveyed  it,    by    deed  dated  the 


land  at  the  time  of  the  sale  be  proven  to  be  greater 
than  the  purchase  money  with  Interest,  etc.,  perhaps 
this  actual  value  might  be  recovered  In  lieu  of  the 
usual  measure  of  recovery.  Stout  v.  Jackson,  2 
Rand.  182;  Threlkeld's  Adm'r  v.  Pltzhugh's  Ex'r,  2 
Leigh  451:  Jackson  v.  Turner,  6  Leigh  119;  Haffey's 
Heirs  V.  Blrchetts,  It  Leigh  83." 

^Infants  —  Decrees  against— Reservation  of  Day  to 
Show  Cause  —In  Ewing  v.  Winters,  39  W.  Va.  489.  20 
S.  E.  Rep.  572.  It  Is  said :  *'  In  Jackson  v.  Turner  (1834). 
5  Leigh  127,  It  was  held  error  to  subject  lands  of  In- 
fants to  sale  In  certain  cases,  and  not  give  them  a 
day  to  show  cause  against  the  decree  after  their  at- 
tainment to  full  age.  To  obviate  such  error.  $ 
7  was  passed  In  the  revlsal  of  1849,  which  reserved 
such  right  to  the  Infant,  In  a  proper  case,  within  six 
mobths  after  attaining  the  age  of  twenty-one  years, 
to  show  such  cause  against  the  decree  without  such 
right  being  reserved.  In  such  cases  the  infant  may 
proceed  by  original  bill,  bill  of  review,  or  petition 
to  rehear,  according  to  the  status  of  the  case.  See  1 
Daniel.  Ch.  Pr.  (6th  Am.  Ed.)  top  page  174."  In  this 
case,  an  Infant,  after  be  had  attained  the  age  of 
twenty-one  filed  his  petition  asking  to  be  permitted 
to  sbow  cause  In  the  court  of  appeals  against  the 
decree,  under  $  7,  ch.  132  of  the  Code.  It  was  held 
that  the  court  of  appeals  bad  no  original  jurisdic- 
tion in  such  case,  and  his  application  was  refused. 

See  generally,  monographic  note  on  "Decrees" 
appended  to  Evans  v.  Spurgln,  11  Qratt.  015:  mono- 
graphic note  on  "Infants  "  appended  to  Caperton  v. 
Gregory.  11  Gratt.  505. 


26th  April  1816,  warranting  the  title,  to  D. 
B.  Walmsley,    for  254S  dollars,    pay- 

120  able  in    instalments,    *for    which  he 
gave  her  bonds  with  surety.    Walmsley 

paid  her  1000  dollars;  but  a  suit  having 
been  brought  by  one  Hickman  against 
Walmsley.  Jackson  and  Mrs.  Turner,  to  re- 
cover the  land,  under  a  claim  of  title  para- 
mount to  Jackson's,  Walmsley  withheld 
payment  of  the  balance  of  the  purchase 
money.  In  that  suit,  Hickman  obtained 
a  decree,  in  October  1822,  for  the  land,  and 
for  damages  on  account  of  the  profits 
while  it  was  in  the  possession  of  the  de- 
fendants. The  damages  so  recovered  by 
Hickman,  were  all  paid  to  him  by  Jackson. 
Walmsley  then  brought  a  suit  against 
Mrs.  Turner,  on  the  warranty  in  her  deed 
to  him,  to  recover  the  1000  dollars  of  pur- 
chase money  which  he  had  paid  her;  and 
thereupon,  she  was  about  to  bring  a  suit 
against  Jackson,  on  his  warranty  of  the 
land  to  her;  but  it  was  agreed  between 
her  and  Walmsley,  that  he  should  dismiss 
his  suit  against  her,  and  bring  a  suit  as 
her  assignee  against  Jackson,  on  the  war- 
ranty contained  iu  his  deed  to  her,  and 
prosecute  the  same  for  here  benefit  as  well 
as  his  own ;  that  is,  that  Walmsley  should 
recover  the  whole  amount  for  which  Jack- 
son was  liable  on  his  warranty,  retain  to 
himself  the  1000  dollars  he  had  paid  Mrs. 
Turner,  and  pay  her  the  residue.  Walmsley, 
accordingly,  dismissed  his  suit  against 
Mrs.  Turner,  and  brought  the  suit  as  her 
assignee  against  Jackson,  in  the  circuit 
court  of  Harrison;  and  then,  in  violation 
of  his  agreement  with  Mrs.  Turner,  entered 
into  an  agreement  with  Jackson,  whereby 
Jackson  was  to  confess  judgment,  in  the 
suit  which  Walmsley  had  brought  as  as- 
signee of  Mrs.  Turner  against  him,  for 
1()57  dollars  and  the  costs,  in  full  satisfac- 
tion of  that  action.  At  the  time  of  this 
agreement  between  Walmsley  and  Jackson,, 
the  latter  had  full  notice  of  the  agreement 
between  Walmsley  and  Mrs.  Turner,  that 
Walmsley's  suit  as  her  assignee  against 
Jackson,  should  be  prosecuted  for  her  bene- 
fit as  well  as  his  own;  and  the  agreement 
between  Walmsley  and  Jackson,  by  which 
judgment  was  to  be  confessed  by  the  latter 
for  the  amount  due  the  former  only,  was 
(in  the  opinion  of  this  court)  a  fraudulent 
contrivance  of  both  the  parties  to  it,  to  de- 
feat the  just  claim  of  Mrs.  Turner  for 

121  the  *amount  which  Jackson  owed  her. 
Jackson  having  confessed  a  judgment 

to  Walmsley,  in  pursuance  of  the  agree- 
ment between  them,  for  1057  dollars  and 
costs,  Mrs.  Turner,  at  the  same  term,  ob- 
tained a  rule  upon  Jackson  to  shew  cause 
why  the  judgment  should  not  be  set  aside, 
and  the  cause  further  proceeded  in ;  upon 
the  return  of  which,  and  upon  a  hearing 
of  the  parties,  though  Mrs.  Turner's  in- 
terest in  the  suit  was  clearly  shewn,  and 
though  evidence  was  adduced  of  the  injus- 
tice done  her,  the  circuit  court,  holding 
that  she  had  not  such  an  interest  in  the 
suit  as  authorized  her  in  any  way  to  control 
the  plaintiff  Walmsley,  in  his  agreements 
in  relation  thereto,  and  that  it  was  compe- 
tent to  him  to  accept  a  confession  of  judg- 
ment from  Jackson,  for  such  sum,  and  to 
be  discharged  in    such    way,    as   he  might 
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think  proper,— therefore  discharged  the 
mle.  And  Walmslej  received  from  Jackson 
full  satisfaction  of  the  judgment  confessed. 
Whereupon,  Mrs.  Turner  exhibited  a  bill, 
in  the  superiour  court  of  chancery  of 
Clarksburg,  against  the  administratrix  and 
heirs  of  Jackson  and  Walmslej,  setting 
forth  the  facts  above  stated,  and  praying 
a  decree  against  Jackson's  representatives, 
for  the  balance  justly  due  to  her,  upon  the 
warranty  contained  in  his  deed  to  her, 
over  and  above  what  was  due  to  Walmsley. 
The  administratrix  of  Jackson,  in  her 
answer,  referred  to  and  exhibited  an 
affidavit  that  had  made  by  Jackson,  and 
read  on  the  hearing  of  Mrs.  Turner's 
motion  in  the  circuit  court,  to  set  aside  the 
judgment  he  had  confessed  to  Walmsley, 
wherein  he  gave  his  history  of  the  trans- 
action. 

Jackson's  heirs  were  infants,  and  their 
answers  were  put  in  by  a  guardian  ad 
litem. 

Walmsley  denied  the  fraud  imputed  to 
him  in  the  agreement  with  Jackson,  but 
admitted  all  the  other  allegations  of  the 
bill. 

There  were  several  depositions  of  sundry 
witnesses  taken  and  filed  to  prove  the 
plaintiff's  case;  of  which  the  deposition  of 
Jacob  Israel  was  the  most  material. 
122  *The  chancellor  made  an  interlocu- 
tory decree,  declaring  that  the  plain- 
tiff was  entitled  to  relief,  and  directing 
accounts  to  be  taken,  in  which  Jackson 
should  be  charged  with  the  1567  dollars 
purchase  money  paid  him  by  Mrs.  Turner, 
with  interest  on  the  same,  and  that  she 
and  Walmsley  respectively  should  be 
charged  with  the  rents  and  profits  of  the 
land  during  the  time  it  was  in  their  pos- 
session, respectively,  and  credited  with  the 
premanent  improvements  put  on  the  prem- 
ises by  them,  respectively,  so  that  the  sums 
credited  for  improvements  should  not 
exceed  the  sums  debited  to  them  for  rents 
and  profits. 

The  commissioner  reported  two  accounts, 
stated  according  to  the  instructions  of  the 
court;  one  shewing  what  was  due  from 
Jackson's  estate  to  Mrs.  Turner,  and  the 
other,  what  was  due  from  Mrs.  Turner  to 
Walmsley. 

In  the  first,  he  charged  Jackson,  with 
the  purchase  money  1557  dollars  paid  him 
by  Mrs.  Turner,  with  interest  from  the 
date  of  the  payment  to  the  date  of  the  re- 
port, and  with  the  value  of  the  permanent 
improvementp ;  and  credited  him  with  the 
1057  dollars  which  he  had  paid  to  Walm- 
sley, and  with  the  rents  and  profits ;  and 
thus  shewed  a  balance  due  from  Jackson's 
estate  to  Mrs.  Turner  of  1745  dollars. 

In  the  second  account,  he  charged  Mrs. 
Turner  with  the  1000  dollars  of  purchase 
money  paid  her  by  Walmsley,  and  with 
interest  thereon  from  the  time  of  the  pay- 
ment, and  with  the  permanent  improve- 
ments made  by  him,  and  credited  her  with 
the  amount  of  rents  and  profits  received  by 
him,  and  with  the  sum  he  had  received 
from  Jackson  on  the  judgment  confessed 
to  him ;  and  thus,  he  shewed  a  balance  due 
from  Mrs.  Turner  to  Walmsley,  of  357  dol- 
lars. 
The   chancellor,  upon   the  final  hearing. 


pronounced  a  decree,  in  which,  after  stat- 
ing that  Jackson's  personal  estate  had 
been  found  inadequate  to  the  payment  of 
his  debts,  and  that  the  court,  in  conse- 
quence thereof,  had,  by  a  decree  in  another 
suit  then  there  pending,  marshaled  the  as- 
sets, and  decreed  a  sale  of  a  portion  of  the 
lands  of  that  decedent,  to  satisfy  such 
of   his  debts  for    which  his  lands  in 

123  the   hands  of  *^his  heirs  were  liable, 
— he    decreed   to   the   plaintiff,    Mrs. 

Turner,  the  sum  of  1745  dollars,  the  bal- 
ance reported  by  the  commissioner,  with 
interest  from  the  date  of  the  decree,  to  be 
paid  her  out  of  the  proceeds  of  the  sales  of 
Jackson's  real  estate;  and  that  she  should, 
out  of  that  money  when  received,  pay 
Walmsley  the  357  dollars  reported  to  be  due  to 
him,  with  interest  from  the  date  of  the  de- 
cree. From  this  decree,  Jackson's  repre- 
sentatives appealed  to  this  court. 

Johnson,  for  the  appellants. 

The  attorney  general  for  the  appellee. 

BROCKENBROUGH,  J.  Upon  the  evic- 
tion of  Walmsley  by  Hickman  in  October 
1822,  he  had  a  plain  remedy  at  law  against 
Mrs.  Turner,  on  the  covenant  in  her 
deed  to  him;  and  accordingly  he  com- 
menced his  action  against  her  to  recover 
back  the  money  which  he  had  paid  her. 
She  likewise,  had  a  remedy  at  law  against 
Jackson,  to  recover  the  amount  of  the  pur- 
chase money  which  she  had  paid  to  him. 
To  avoid  circuity  of  action,  and  probably 
with  the  view  of  giving  Mrs.  Turner  as 
little  trouble  as  possible,  it  Was  agreed  be- 
tween Walmsley  and  her,  that  he  should 
dismiss  his  suit  against  her,  and  as  her 
assignee  should  bring  his  action  of  cove- 
nant directly  against  Jackson  on  the  war- 
ranty contained  in  his  deed  to  her.  A 
similiar  course  had  been  pursued  in  Threl- 
keld  V.  Fitzhugh,  2  Leigh  451,  and  is  sanc- 
tioned by  authority,  2  Thom.  Co.  Litt.  325, 
note  G.  3.  The  agreement  between  them 
was,  that  he  was  to  carry  on  the  suit  partly 
for  her  benefit  and  partly  for  his  own ;  that 
as  assignee  he  should  recover  the  whole 
amount  of  what  she  was  entitled  to  receive 
from  Jackson,  and  after  retaining  for  him- 
self the  principal  and  interest  which  he 
had  paid  her,  should  pay  over  the  balance 
to  her.  Of  this  agreement,  it  appears  from 
the  evidence  in  the  cause,  particularly 
from  Jackson's  own  affidavit  (which  is 
made  evidence  by  the  answer  of  his  adminis- 
tratrix), and  the  deposition  of  Jacob  Israel, 
that  Jackson  was  fully  apprised.  Walmsley 
brought  the  suit  against  Jackson ;  but 
in  the  progress  of    it,    he  abandoned 

124  *his  assignor's  rights,  and  took  a 
confession  of  judgment  from  Jack- 
son, in  October  1823,  for  1057  dollars ;  which 
was  equal  to  the  principal  sum  he  had 
paid  to  her  on  account  of  the  purchase  in 
1816,  and  nearly  one  year's  interest;  it 
was  about  the  sum,  exclusive  of  his  costs, 
that  he  was  entitled  to,  the  eviction  having 
taken  place  not  quite  a  year  before  that 
time.  This  was  an  act  of  gross  fraud  on 
the  part  of  Jackson,  and  probably  of  collu- 
sion on  the  part  of  Walmsley.  He  says, 
he  was  deceived  by  Jackson ;  but  the  cir- 
cumstance of  his  taking  good  care  of  him- 
self, whilst  he  neglected  the  interest  of  her 
who  had  trusted  him  with  it,  indicates  that 
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he  combined  with  Jackson.  A  judgment 
having  been  thus  rendered  in  behalf  of 
her  assignee,  on  the  covenant  which  she 
had  taken  from  her  vendor,  what  situa- 
tion did  it  place  her  in?  Did  it  not  deprive 
her  of  her  legal  remedy  against  Jackson 
on  his  warranty  to  her?  Could  she  main- 
tain another  action  of  covenant  against 
him  on  that  warranty?  Certainly  not. 
The  judgment  on  it  in  behalf  of  her  as- 
signee, was  a  bar  to  any  suit  at  law  by 
her.  The  covenant  was  integral,  and  could 
not  be  divided  into  two  parts. 

Thus  excluded  from  the  court  of  law,  she 
has  resorted  to  a  court  of  equity  for  relief ; 
and  she  is  met  here  by  the  objection,  that 
this  is  not  the  proper  forum.  But,  surely, 
she  is  not  to  be  deprived  of  all  remedy 
against  Jackson.  If  she  had  been  guilty 
of  laches  in  asserting  her  claim  at  law,  the 
court  of  equity  might  well  have  closed  its 
doors  against  her;  but  this  was  not  the 
case.  Her  assignee  promptly,  with  her 
concurrence,  resorted  to  the  court  of  law. 
His  subsequent  abandonment  of  her  rights 
ought  not  to  be  visited  upon  her  as  a  fault, 
nor  ought  the  fraud  of  her  vendor  to  work 
an  injury  to  her.  The  court  of  equity  is 
the  peculiar  forum  for  the  investigation  of 
fraud,  and  for  vacating  fraudulent  pro- 
ceedings, and  should  not  deny  its  aid  to 
one  who  has  been  their  victim. 

The  counsel  for  the  appellants  said,  that 
Mrs.  Turner  had  a  plain  legal  remedy 
against  Walmsley  on  his  bonds  for  the  pur- 
chase money.  It  is  true  that  she 
125  might  have  *sued  and  recovered  judg- 
ments on  those  specialties  at  law,  but 
would  it  have  been  conscientious  in  her  to 
have  done  so?  After  Walmsley  was  evicted, 
he  had  a  rightful  claim  against  her  to  re- 
cover back  the  1000  dollars  he  had  paid  her ; 
and  it  seems  to  me,  that  it  would  have  been 
against  equity  for  her  to  have  recovered 
on  those  specialties,  the  consideration  of 
which  had  totally  .  failed.  If  judgments 
had  been  recovered  against  him,  he  would 
have  resorted  to  equity  for  relief,  and  the 
very  same  parties  who  are  now  before  the 
court,  would  have  been  before  the  court  in 
that  case,  with  this  difference  only  that 
Walmsley,  instead  of  Mrs.  Turner,  would 
have  been  the  plaintiff.  An  injunction 
could  not  have  been  refused  to  Walmsley, 
but  I  will  not  undertake  to  say  that  he 
might  not,  on  the  final  hearing,  have  been 
excluded  from  the  court,  as  not  having 
come  into  it  with  clean  hands,  if  the  evi- 
dence had  been  the  same  with  that  which 
exists  in  this  case.  But  admitting  that 
Mrs.  Turner  had  a  naked  remedy  at  law 
against  Walmsley  on  his  bonds,  and  that 
it  was  questionable  whether  equity  would 
give  him  relief,  yet  that  could  not  deprive 
her  of  her  right  to  equitable  relief  against 
Jackson.  Both  Walmsley  and  Jackson  had 
done  her  wrong ;  and  she  might,  I  think, 
elect  to  sue  both  in  equity,  rather  than  sue 
the  one  against  whom  there  remained  a 
legal  remedy.  Let  it  be  remarked,  that 
until  Walmsley's  collusion  with  Jackson, 
in  taking  his  confession  of  judgment, 
there  was  nothing  in  Walmsley's  conduct, 
which  could  by  possibility  have  prevented 
him  from  going  into  a  court  of  equity  to 
defeat  the  recovery  on  his  bonds:  the  false 


step  at  that  time  taken  by  both  of  them, 
whilst  it  deprived  her  of  her  legal  remedy 
on  Jackson's  warranty,  necessarily  gave 
her  a  right  to  equitable  relief  against  him, 
and  she  ought  not  to  be  turned  away  from 
that  right,  to  commence  a  legal  pursuit 
against  another  person,  which  she  believed 
to  be  unconscientious,  and  which  might, 
after  a  long  chase,  prove  unavailing.  The 
rule  that  shuts  the  court  of  equity  against 
a  party  who  has  a  clear  legal  remedy,  ap- 
plies only,  I  apprehend,  to  cases  in  which 
such  remedy  may  be  had  against  the  same 
person,  as  to  whom  the  equitable  relief  is 
sought,  and  not  against  a  different  per- 
son. 

126  *It    was    further    contended,    that 
Mrs.    Turner  is  barred  of  her   relief 

in  equity  against  Jackson,  by  her  proceed- 
ing on  the  rule  in  the  court  of  law,  and  the 
judgment  of  the  court  on  that  rule.  I  can- 
not think  so.  In  the  action  which  Walm- 
sley brought  against  Jackson,  and  in  which 
the  latter  confessed  a  judgment,  Mrs. 
Turner  was  not  a  party.  Although  by 
agreement  it  was  prosecuted  partly  for  her 
benefit,  yet  she  was  not  in  court,  and  was 
not  bound  to  take  the  rule  for  which  she 
did  apply.  As  it  was  not  her  duty  to  pro- 
ceed at  law,  her  failure  to  do  so,  could  not 
have  deprived  her  of  her  right  to  assert  her 
equitable  claim.  However,  she  made  an 
effort  to  get  justice  in  the  court  of  law,  by 
obtaining  a  rule  for  setting  aside  the  judg- 
ment confessed  by  Jackson  to  Walmsley, 
whereby  her  rights  were  defeated :  but  so 
soon  as  she  entered  the  court  of  law,  she 
was  excluded.  The  court  of  law  decided, 
that  she  had  not  such  an  interest  in  the 
suit  as  authorized  her  to  control  the  plain- 
tiff, and  that  it  was  competent  for  him  to 
accept  such  confession  as  he  might  think 
proper.  It  was  not  that  there  was  no  fraud 
practised  on  her,  but  that  she  was  not  be- 
fore the  proper  tribunal ;  she  came  in  col- 
laterally, and  the  judge  decided  that  she  was 
an  intruder  there.  The  rule,  then,  was  dis- 
charged, and  she  was  no  longer  in  court. 
In  endeavouring  to  procure  redress  in  a 
court  of  law,  she  did  more  than  she  was 
bound  to  do ;  and  if  the  term  of  the  court 
of  law  had  ended  before  she  had  been 
informed  of  the  fraudulent  judgment,  she 
could  never  have  made  the  application  which 
she  did.  She  had  not  then  such  clear  legal 
remedy,  as  would  deprive  her  of  the  right  to 
come  into  a  court  of  equity,  to  maintain 
her  equitable  rights. 

Being,  then,  properly  in  the  court  of 
equity,  the  next  question  is,  whether  the 
decree  rendered  in  her  favor  is  correct.  It 
must  be  admitted  that  it  is  erroneous  in 
giving  her  too  much,  and  in  giving  a  sum 
of  money  to  Walmsley  to  which  he  is  not 
entitled. 

Threlkeld's   adm'r  v.  Fitzhugh's  ex'x,  2 

Leigh    451,  appears   to   me    to  have  settled 

the  law    on  the  safest   foundation.     Where 

there  has  been  an  eviction,  the  raeas- 

127  ure    of    damages     *to    be    recovered 
against  the  vendor  on  his  covenant  of 

warranty,  is  not  the  value  of  the  land  at  the 
time  of  eviction,  but  the  purchase  money 
with  interest,  not  from  the  day  of  sale, 
but  from  the  date  of  the  actual  eviction, 
the  costs  incurred  by  the  vendee  in  defend- 
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ing  the  title,  and  such  damages  as  he  may 
have  paid  to  the  person  evicting  him.  Ac- 
cording to  this  rule,  what  should  have  been 
the  recovery  here?  The  purchase  money 
paid  by  Mrs.  Turner  to  Jackson  in  1812, 
was  1576  dollars.  When  she  sold  to  Walm- 
aley,  she  received  from  him  1000  dollars. 
"The  eviction  occurred  in  October  1822. 
Walmsley  having  settled  his  part  of  the 
claim  with  Jackson  is  entitled  to  nothing 
more,  either  for  principal,  interest,  costs 
or  damages,  and  the  decree  is  erroneous  in 
giving  him  357  dollars.  And  Mrs.  Turner 
should  have  had  a  decree  only  for  567  dollars 
the  balance  of  purchase  money  after  deduct- 
ing the  1000  dollars  to  which  Walmsley 
was  entitled,  with  interest  from  October 
1822,  when  the  eviction  took  place,  and  the 
costs  which  she  incurred,  if  any,  in  defend- 
ing the  suit  of  Hickman  against  herself  and 
the  others.  As  to  the  damages,  it  appears 
that  they  were  all  paid  to  Hickman  by 
Jackson;  and,  therefore,  she  cannot  recover 
any  against  his  estate.  There  is  also  error 
in  the  decree  in  not  giving  a  day  to  the 
infant  defendants  to  shew  cause  against 
the   decree,    when   they  shall  come  of  age. 

I  am  of  opinion,  that  the  decree  be  re- 
versed, and  one  entered  according  to  the 
principles  I  have  stated. 

CARR,  J.  I  was  very  much  struck  with 
the  view  of  this  case  taken  by  the  counsel 
for  the  appellant,  when  he  contended,  that 
this  bill  was  without  foundation,  because 
the  plaintiff,  though  the  vendor  of  the 
land,  and  though  her  vendee  had  been 
evicted,  had  not  suffered,  and  never  could 
snffer;  as  her  vendee,  by  passing  her  by 
and  suing  her  vendor,  had  affirmed  his  con- 
tract with  her,  had  taken  his  recourse  over, 
and  could  never  after  disturb  her,  or  dis- 
pute the  payment  of  his  bonds  to  her.  An 
attentive  examination  of  the  case,  how- 
ever, has  presented  it  in  other  as- 
128  pects.  Jackson  *sold  the  land  to 
Mrs.  Turner,  for  1567  dollars,  and 
conveyed  by  deed  with  warranty:  Mrs. 
Turner  sold  to  Walmsley  for  2345  dollars, 
with  warranty  also :  Walmsley  was  evicted ; 
he  had  paid  1000  dollars  of  the  purchase 
money,  and  the  rest  was  due  by  different 
bonds.  These  bonds,  it  is  clear  to  me,  none 
of  the  parties  had  an  idea  (after  the  eviction ) 
would  or  ought  to  be  paid :  all  their  subse- 
quent proceedings  seem  to  have  taken  this 
for  granted.  The  natural  course  of  pro- 
ceeding was  for  Walmsley  to  sue  Mrs.  Tur- 
ner on  her  warranty,  and  for  her  to  turn 
upon  her  vendor ;  and  we  see  that  Walmsley 
did  bring  suit  against  her,  to  recover  the 
1000  dollars.  This  most  clearly  evinced, 
that  he  had  no  idea  that  he  remained  lia- 
ble for  the  bonds  unpaid ;  nor  did  Mrs. 
Turner  think  so ;  for  she  was  about  to  pur- 
sue her  vendor,  and  thus  meet  the  recovery 
against  her,  but  to  save  trouble,  and  make 
one  suit  do  for  two,  it  was  agreed  between 
her  and  Walmsley,  that  he  should  dismiss 
his  suit  against  her,  and  sue  Jackson  on 
his  warranty;  and  as  in  this  suit  he  would 
recover  the  whole  purchase  money  which 
Mrs.  Turner  had  paid,  it  was  agreed,  that 
he  should  out  of  this  pay  himself  the  1000 
dollars,  which  he  had  paid  her,  and  that  she 
should  have  the  balance  of  the  recovery. 
That  this  was  the  agreement  between  them 


is  in  clear  proof.  The  suit  against  Jackson, 
then,  could  not  be  considered  as  a  confir- 
mation by  Walmsley  of  his  contract  with 
Mrs.  Turner,  and  an  admission  of  his  lia- 
bility for  the  unpaid  bonds:  the  agreement 
shewed  an  opposite  understanding.  It  was 
an  agreement  too  entitled  to  the  favor  of 
the  courts;  the  consideration  being  to  set- 
tle their  controversy,  and  diminish  litiga- 
tion. And  this  would  have  been  its  eFect, 
if  Walmsley  had  kept  faith ;  but  by  a  gross 
breach  of  it,  he  took  a  judgment  by  con- 
fession for  1057  dollars,  and  released  the 
warrantor  from  all  further  claim.  Mrs. 
Turner,  at  the  same  term,  obtained  a  rule 
of  the  court  upon  the  parties,  to  shew 
cause  why  the  judgment  should  not  be  set 
aside,  upon  the  ground  that  it  was  collu- 
sive, and  in  fraud  of  her  rights.  The  cir- 
cuit court  heard  the  evidence  and  decided 

(not  that  there  was  no  fraud — by  no 
129      means— but)    that    Mrs.  Turner  *had 

not  such  an  interest  in  the  suit,  as 
authorized  her  in  any  way  to  control  the 
plaintiff  in  his  agreements  in  relation 
thereto;  and  therefore,  the  judgment  was 
suffered  to  stand.  It  was  said,  this  judg- 
ment binds  the  parties,  and  shuts  up 
this  point;  and,  that  if  erroneous,  there 
should  have  been  an  appeal.  That  the 
judgment  binds  the  parties,  is  most  clear ; 
but  Mrs.  Turner  was  no  party ;  it  was  on 
that  very  ground  that  she  was  turned  from 
the  court  of  law.  How  could  she  have  ap- 
pealed? how  take  up  a  suit  between  other 
parties?  Would  that  court  which  had,  and 
properly,  pronounced  her  no  party,  have 
suffered  her  to  appeal?  This  judgment, 
then,  of  the  circuit  court,  did  not,  in  my 
mind,  preclude  her.  She  has  filed  her  bill 
against  Jackson,  charging  that  he  knew  of 
the  contract  between  her  and  Walmsley, 
under  which  Walmsley  *s  action  was 
brought,  and  that  with  a  view  to  defraud 
her  of  that  part  of  the  recovery  which  was 
to  go  to  her,  he  contrived  to  have  the  judg- 
ment entered  for  1057  dollars  only.  On 
this  g^i'ound,  she  claims  of  him  the  sum 
which  she  would,  but  for  the  fraud,  have 
recovered  at  law;  and  if  she  fixes  upon  him 
a  knowledge  of  the  agreement,  I  think  she 
is  entitled  to  a  decree.  The  administratrix 
of  Jackson  in  her  answer  relies  on  the 
judgment  at  law,  and  brings  forward  the 
evidence  which  was  before  the  court  of  law, 
on  the  hearing  of  the  rule.  I  shall  not  re- 
sort to  Jackson's  own  affidavit,  because  as 
it  would  not  be  evidence  for  him,  it  ought 
not  to  be  used  against  him.  But  the  evi- 
dence of  Israel,  both  in  the  law  case  and 
in  this,  is  satisfactory  to  my  mind,  to  shew 
a  full  knowledge  in  Jackson,  of  the  ar- 
rangement between  Mrs.  Turner  and  Walm- 
sley. I  am  of  opinion,  then,  that  Mrs. 
Turner  is  properly  in  equity,  and  has  a 
right  to  a  decree;  but  I  think  there  are  in 
the  decree  rendered,  several  errors,  for 
which  it  must  be  reversed.  1.  It  is  for  too 
much :  it  gives  her  interest  on  the  purchase 
money  from  1812,  the  date  of  her  contract, 
to  1822,  when  the  eviction  took  place. 
Now,  she  and  her  vendee  held  the  land  all 
that  time.  In  Threlkeld  v.  Fitzhugh,  this 
court,  after  solemn  consideration,  and  with 
a  view  to  settle  this  important  ques- 
tion, decided,  that   the    proper   measure  of 
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130  damages   upon  ^eviction,  is   the  pur- 
chase mouey  with  interest   from   the 

date  of  the  actual  eviction, — the  turning 
out  of  possession, — and  the  costs  incurred 
in  defending  the  title,  and  such  damages  as 
the  vendee  may  have  paid,  or  may  be  shewn 
to  be  clearly  liable  to  pay,  to  the  person 
who  evicted  him.  In  this  case,  there  was 
no  actual  eviction  till  October  1822 ;  and  of 
course  no  interest  till  then.  Nor  has  Mrs. 
Turner  been  called  on,  nor  can  she  be  called 
on,  to  pay  any  damages;  for  Jackson  has 
paid  them  all.  The  true  amount  then  of 
her  recovery,  I  think,  should  be  567  dollars, 
with  interest  from  October  1822,  and  any 
costs  she  may  have  paid  in  the  suit  of  Hick- 
man against  her  and  Jackson.  2.  The  de- 
cree is  erroneous  in  giving  357  dollars  to 
Walmsley :  he  was  not  entitled  to  a  cent 
beyond  the  1057  dollars,  which  he  received 
from  Jackson  under  their  agreement,  and 
his  confession  of  judgment.  If  there  was 
fraud  in  that  transaction,  Walmsley  was  the 
most  guilty  party  in  it,  and  must  be  bound 
by  the  contract.  EJquity  will  never  give 
him  aid.  3.  There  is  another  error  in  this 
decree:  the  lands  of  infants  are  subjected 
to  the  debt,  and  yet  no  day  is  given  them  to 
shew  cause  against  this  decree,  when  they 
shall  come  of  age :  this  I  consider  clear  error. 
It  will  be  observed,  that  there  is  nothing 
here  to  break  the  descent ;  no  devise  to 
trustees  to  sell :  the  title  is  in  the  infants, 
and  no  decree  taking  it  out  of  them  can  be 
regularly  made,  without  giving  them  a  day ; 
2  Madd.  Ch.  352,  and  the  many  cases  there 
cited.  I  am  for  reversing  the  decree,  and 
entering  the  proper  decree  here. 

BROOKE,  J.  The  relation  in  which 
Mrs.  Turner  stood  to  Jackson,  her  vendor, 
and  to  Walmsley,  her  vendee,  upon  the 
covenants  in  Jackson's  deed  to  her,  and 
in  her  deed  to  Walmsley,  must  be  the 
ground  of  decision  in  this  case.  Walmsley 
being  evicted  by  Hickman,  from  the  land 
purchased  by  Mrs.  Turner  of  Jackson,  and 
sold  by  her  to  Walmsley,  he  might  have 
sued  her  on  her  covenant  of  warranty  to 
him,  and  recovered  back  the  purchase 
money  he  had  paid  her,  with  interest  from 
the  date  of  the  eviction,  and  such  costs  and 
damages  as  he  had  sustained  by   rea- 

131  son    ''^of   the   eviction,     according   to 
the  principles  laid  down  in  Thre&eld 

V.  Fitzhugh.  And  Mrs.  Turner,  having 
sold  the  same  land  to  Walmsley,  for  more 
money  than  she  had  paid  Jackson  for  it, 
might  have  sued  Jackson  for  the  full 
amount  of  the  purchase  money  she  had 
paid  him.  But  Walmsley  after  suing  her, 
dismissed  his  suit,  and  sued  Jackson  on 
his  covenant  of  warranty  to  Mrs.  Turner, 
as  her  assignee.  I  am  not  sure,  that  in 
that  suit,  Walmsley  could  have  recovered 
more  of  Jackson  than  he  could  have  re- 
covered in  his  suit  against  Mrs.  Turner, 
and  not  that  amount,  unless  (as  was  the 
case)  the  amount  paid  Jackson  by  Mrs. 
Turner,  was  equivalent  to  his  claim  against 
her.  If  that  amount  had  been  less,  I  do 
not  see  how  he  could  have  made  Jackson 
liable  for  more  than  he  could  have  recovered 
of  her,  and  the  costs  and  damages  of  his 
eviction.  If  Walmsley,  suing  as  assignee 
of  Mrs.  Turner,  could  recover  more,  the 
excess  must,  in  conscience,  belong  to  Mrs. 


Turner:  she,  holding  Walmslev's  bonds  for 
the  balance  of  the  purchase  money  due  her, 
might  have  sued  him  at  law;  and  if  he 
injoined  her  on  the  ground  of  his  eviction 
from  the  land,  equity  would  relieve  him 
only  on  his  paying  to  Mrs.  Turner  the  ex- 
cess of  his  recovery  against  Jackson,  over 
the  amount  he  had  paid  her  as  purchase 
money,  and  the  costs  and  damages  of  the 
eviction.  But  Walmsley  not  having  recov- 
ered of  Jackson  more  than  he  was  entitled 
to  recover  of  Mrs.  Turner,  or  very  little 
more,  I  think  Jackson  must  be  held  liable, 
in  equity,  to  Mrs.  Turner  for  the  balance, 
567  dollars,  of  the  purchase  money  paid  him 
by  her;  I  say,  in  equity,  for  I  cannot  see 
how  she  could  have  recovered  at  law  upon 
the  same  covenant  on  which  Walmsley  was 
entitled  to  recover,  and  had  recovered,  as 
her  assignee.  Therefore,  I  think,  she  came 
properly  into  the  court  of  equity.  But  if 
Walmsley  could  have  recovered  of  Jackson 
the  whole  1567  dollars  purchase  money  paid 
him  by  Mrs.  Turner,  in  that  case,  too,  she 
was  well  in  the  court  of  equity,  on  the 
ground  of  the  fraud  practised  by  Walmsley 
and  Jackson ;  by  Walmsley,  in  violating 
his  agreement  with  her,  to  prosecute  her 
rights  as  well  as  his  own,  in  his  suit 
132  against  Jackson ;  and  '^by  Jackson, 
who,  with  knowledge  of  that  agree- 
ment, confessed  a  judgment,  in  total  disre- 
gard of  her  just  claim.  So  far,  then,  I 
approve  the  decree.  As  to  the  objection, 
that  Mrs.  Turner  was  concluded  by  the 
discharge  of  her  rule  in  the  court  of  law, 
there  is  nothing  in  it :  I  do  not  think  she 
was  rectus  in  curia  there ;  she  is  so  here. 

But  I  concur  in  the  opinions  of  my  bro- 
thers, that  the  decree  is  erroneous  in  the 
particulars  pointed  out  by  them,  and  that, 
therefore,  it  must  be  reversed,  and  a  correct 
decree  entered  here. 

Decree  reversed. 


Eib  V.  Martin. 

Pindairs  Ex'x  v.  Eib. 

March,  1834,  Ricbmond. 

(Absent  Tucker,  P. ,•  and  Cabell,  J.) 

Equitable    Assignment— What    Constitutes— Sealed 
Promise  to  Pay  Out  off  Particular  Fund  When  CoU 

lected.t— In  1805,  M.  by  obllfiratlon  under  seal, 
promises  to  pay  W.  Iiao,  out  of  note  of  E.  toH.  pay- 
able In  1807.  so  soon  as  tbe  money  can  be  srot  from 


*He  decided  the  cause  In  tbe  court  of  cbancery. 

tEquitable  Assignment— What  Constitutes— Prom, 
ise  to  Pay  Out  off  Certain  Fund  —A  mere  promise  or 
agreement  to  pay  a  debt  out  of  a  designated  fund, 
when  received,  does  not  give  an  equitable  lien  upon 
tbe  fund,  nor  operate  as  an  equitable  assignment 
of  it  Something  more  is  necessary.  To  consti- 
tute an  equitable  assignment,  there  must  be  an 
assignment  of  transfer  of  the  fund  or  some  definite 
portion  of  it.  so  that  the  person  owing  the  debt  or 
holding  the  fund  on  which  the  order  is  drawn  can 
safely  pay  the  order,  and  is  compellable  to  do  so. 
though  forbidden  by  the  drawer.  Hicks  v.  Roanoke 
Brick  Co.,  94  Va.  745.  27  S.  E.  Rep.  50«.  citing  among 
others,  the  principal  case,  Clayton  v.  Fawcett,  2 
Leigh  19.  Christmas  v.  Russell,  14  Wall.  69.  and  Trist 
V.  Child.  21  Wall.  441. 

In  Feamster  v.  Withrow,  9  W.  Va.  206.  313.  certain 
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E.— the  note  of  B.  to  H.  bavinfir  been  assiflrned  by 
H.  to  M.  and  beinsT  then  held  by  him  :  Hkld,  this 
obliiration  of  M.  to  W.  Is  no  assiemment  or  trans- 
fer of  £.*8  note  to  W.  and  gives  him  no  claim,  at 
law  or  in  equity,  asrainst  E. 
Chancery  Practice -Matter  Appearing  In  Answer  Only 
—Decree  for  Plaintiff  on4— if  matter  appear  In  the 
answer  of  a  defendant  in  equity,  which  Is  nowise 
alleged  In  the  bill,  it  cannot  Justify  a  decree  for 
plaintiff  against  defendant,  though  it  might  have 
been  ground  for  such  decree,  if  it  had  been  al- 
leged in  the  bill ;  per  BBOCKENBRonoH,  J. 

In  January  1805,  Adam  Hickman  and  Wil- 
liam Manlsby  of  Harrison  county,  beinf? 
joint  owners  of  a  parcel  of  land  in  Harri- 
son, called  Barkley*s  place,  Hickman  acting 
for  himself  and  as  agent  for  Maulsby,  went 
to    Pennsylvania,      and      there     made     a 

contract  with  Jacob  Eib,  then  of  York 
133      *county  in  that  state,  whereby  it  was 

agreed,  that  Hickman  and  Maulsby 
should  sell  and  convey  Barkley's  place  to 
Eib,  and  that  Eib,  in  consideration  thereof, 
should  convey  to  them  a  parcel  of  land  he 
held  in  York,  and  pay  them  800  dollars, 
upon  condition  that  if  Eib  should,  upon  a 
view  of  Barkley's  place,  be  dissatisfied  with 
the  bargain,  he  should  be  at  liberty  to  re- 
scind it.  The  800  dollars  was  to  be  paid  in 
three  instalments;  for  which  Eib  executed 
his  bonds  to  Hickman,  all  dated  the  24th 
January  1805,  one  for  230  dollars,  another 
for  340  dollars,  and  the  last  (which  was 
payable  the  1st  April  1807)  for  230  dollars. 
Hickman,  on  his  return  home,  assigned  the 
two  last  bonds  to  Maulsby,  retaining  the 
first  to  himself.  Eib,  having  come  to  Vir- 
ginia, and  examined  Barkley's  place,  and 
being  disappointed  in  its  quality  and  value, 
availed  himself  of  the  condition  in  his  con- 
tract for  the  purchase  of  it,  and  rescinded 
the  bargain.  Whereupon,  a  new  contract 
was  made  between  Hickman  and  Eib,  in 
July  1805,  whereby  Hickman  agreed  to  sell 
and  convey  to  Eib  another  parcel  of  land  in 
Harrison,  called  Carpenter's  place,  of  which 
Hickman  was  the  sole  owner;  in  considera- 
tion of  which  Eib  was  to  give  him  his  land 
in  York  at  the  agreed  value  of  £S50.  Penn- 
sylvania currency,  and  to  pay  him  a  sum  of 
money ;  and  it  was  expressly  agreed,  that 
the  contract  of  January  1805,  for  the  sale  of 
Barkley'a  place  to  Eib,  should  be  cancelled. 


debtors  by  their  writing  acknowledged  themselves 
bound  to  their  creditor  for  a  certain  specified 
amount  and  promised  to  pay  the  debt  as  soon  as  the 
money  could  be  made  on  a  judgment  then  in  the 
hands  of  the  sheriff  In  favor  of  one  of  said  debtors. 
It  was  held  that  the  said  writing  did  not.  by  any  of 
its  provisions,  have  the  effect  to  transfer,  or  assign, 
the  said  judgment  debt  to  the  said  creditor  either 
at  law  or  in  equity.  As  authority  for  this  decision, 
the  principal  case.  Dickenson  v.  Phillips,  1  Barb. 
(N.  Y.)  4M.  and  Hoyt  v.  Story.  8  Barb.  (N.  Y.)  262.  are 
cited. 

See  further,  monographic  note  on  "Assignments" 
appended  to  Ragsdale  v.  Hagy,  9  Gratt.  400. 

tChancery  Practice-Bill— Allegations.— it  is  an  ele- 
mentary principle  of  equity  that  every  fact  essen- 
tial to  the  plaintiff's  title  to  maintain  the  bill  and 
obtain  the  relief  must  be  stated  in  the  bill.  Mc- 
Gogtn  V.  Ohio  R.  R.  Co..  88  W.  Va.  71,  10  S.  E.  Rep.  39. 
citing  Parker  v.  Carter,  4  Munf.  273 ;  Eib  v.  Martin,  6 
LHffh  141. 


In  pursuance  of  the  contract  of  July  1805, 
Eib  conveyed  his  land  in  York  to  Hickman, 
and  paid  him  the  money  in  addition  which 
he  had  agreed  to  pay  for  Carpenter's  place, 
and  Hickman  surrendered  to  Eib  his  bond 
for  230  dollars  which  he  himself  held,  and 
conveyed  Carpenter's  place  to  him.  Maulsby 
was  informed  of  the  rescission  of  the  first 
contract,  and  of  the  terms  of  the  second 
contract;  and  acknowledged,  that  it  was 
his  duty  to  give  up  the  two  bonds  of  Eib 
which  he  held,  and  to  look  to  Hickman  for 
the  amount,  which  he  said  had  become  due 
from  Hickman  to  him,  in  the  course  of 
these  dealings:  but  instead  of  surrendering 
Eib's  two  bonds  to  be  cancelled,  he  had  in 
fact  assigned  the  bond  of  Eib  for  340  dol- 
lars to  William  Martin,  and  he  re- 
134  tained  the  *other  bond  for  230  dollars, 
payable  the  1st  April  1807,  in  his  own 
hands. 

Maulsby's  reason  for  retaining  this  last 
bond,  was,  that  he  had,  before  the  contract 
of  January  1805  was  rescinded,  executed  the 
following  obligation  to  Adam  Weaver:  **I 
promise  to  pay  or  cause  to  be  paid  to  Adam 
Weaver  &c,  the  sum  of  120  dollars,  to  be  paid 
out  of  a  note  of  Jacob  Eib  to  Adam  Hick- 
man, dated  the  24th  January  1805,  and  pay- 
able the  1st  April  1807,  as  soon  as  the  said 
money  can  be  got  from  Eib, — for  value  re- 
ceived. Witness  my  hand  and  seal  this  8th 
March  1805."  This  obligation  was,  in  Sep- 
tember following,  assigned  by  Weaver  to 
Asher  Lewis,  and  by  Lewis,  in  January 
1806,  to  Jesse  Martin. 

William  Martin,  to  whom  Maulsby  had 
assigned  the  larger  bond  of  Eib,  that  for 
340  dollars,  brought  a  suit  upon  it,  against 
Eib,  and  recovered  judgment,  in  the  district 
court  of  Monongalia  at  its  spring  term  1806. 
And  in  June  1806,  Eib  exhibited  a  bill  in 
chancery,  in  the  county  court  of  Harrison, 
against  Hickman,  Maulsby,  and  William 
Martin  the  assignee,  setting  forth  all  the 
facts  of  the  transaction  as  above  stated ; 
and  praying  an  injunction  to  restrain  the 
assignee  Martin  from  executing  his  judg- 
ment at  law,  and  that  Maulsby  might  be 
compelled  to  surrender  his  other  bond  for 
230  dollars  to  be  cancelled.  Hickman  did 
not  controvert  the  material  facts  alleged  by 
Eib.  They  were  controverted  by  Maulsby, 
who  insisted  that  he  had  a  right  to  the  two 
bonds  of  Eib  which  Hickman  had  trans- 
ferred to  him,  and  to  enforce  ps^yment 
thereof  from  Eib ;  and  if  he  had  not,  yet, 
he  insisted,  his  co-defendant  Hickman  had 
become  his  debtor,  in  the  course  of  the 
transactions,  to  the  amount  of  Eib's  two 
bonds,  namely,  570  dollars.  Eib  proved  all 
the  facts  alleged  in  his  bill,  and  was  clearly 
entitled  to  the  relief  he  prayed ;  but,  instead 
of  giving  him  such  relief,  the  county  court, 
at  its  September  term  1810,  decreed,  that 
Hickman  should  pay  Eib  570  dollars,  the 
amount  of  his  two  bonds,  with  interest 
from  the  dates  of  the  bonds,  and  dismissed 
the  bill  as  to  Maulsby  and  his  assignee 
Martin.     From  this  decree   no    appeal  was 

taken. 
135  *In    the     mean    time,    namely,     in 

March  1808,  the  suit  which  is  the  sub-  . 
ject    of   the  appeal  of  Eib  against  Martin, 
had    been    commenced.     It    was    a    bill    in 
chancery   exhibited   in   the  county  court  of 
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Harrison,  by  Jesse  Martin  against  Bib, 
Maulsby,  Weaver  and  Lewis,  setting  forth 
the  obligation  executed  by  Maulsby  t« 
Weaver  of  the  8th  March  1805,  whereby 
Maulsby  bound  himself  to  pay  Weaver  120 
dollars,  out  of  the  bond  of  ^ib  to  Hickman 
[the  bond  for  230  dollars]  payable  the  1st 
April  1807,  as  soon  as  the  money  could  be 
collected  from  Eib,  and  the  assignments  of 
that  obligation  by  Weaver  to  Lewis,  and 
by  Lewis  to  the  plaintiff;  and  praying  a 
decree  for  the  120  dollars  with  interest 
against  the  defendants,  or  such  of  them  as 
was  in  equity  bound  to  pay  the  same. 

The  defendant  Lewis  put  in  his  answer 
to  the  bill,  in  May  1811.  He  objected  to  the 
jurisdiction  of  the  court,  insisting,  that  if 
the  plaintiff  had  right  he  had  a  plain  rem- 
edy at  law.  He  further  insisted,  that  he 
was  nowise  bound  to  pay  the  money  de- 
manded, and  that  Maulsby,  if  any  one, 
ought  to  pay  it ;  and  he  exhibited  the  record 
of  Eib's  suit  in  chancery  against  Hickman, 
Maulsby  and  William  Martin,  viz.  the  suit 
between  those  parties,  brought  in  June  1806, 
and  decided  in  September  1810. 

The  defendants  Maulsby  and  Weaver 
failed  to  answer,  and  proceedings  were  had 
against  them  as  defendants  in  default. 

But  there  was  no  process  sued  out,  and  no 
proceedings  whatever  had,  in  the  county 
court,  against  the  defendant  Bib;  and,  for 
aught  that  appeared,  he  was  wholly  igno- 
rant of  the  existence  of  the  suit,  so  longf  as 
it  remained  in  the  county  court. 

The  case  lingered  in  the  county  court  till 
ftfarch  1823,  when  it  was  removed  by  cer- 
tiorari to  the  superiour  court  of  chancery  of 
Clarksburg ;  and  there,  at  March  rules  1825, 
the  suit  was  dismissed  as  to  the  defendant 
Kib  (as  the  case  was  at  the  rules,  this  dis- 
mission must  have  been  ordered  by  the 
plaintiff's  attorney),  and  an  order  of  pub- 
lication was  made  against  the  defend- 
136  ants  Maulsby  and  Weaver,  who  *were 
non-residents;  so  that  the  suit  was 
now  prosecuted  only  against  those  two  de- 
fendants and  Lewis  who  had  answered. 
Upon  a  hearing  in  May  1826,  the  chancel- 
lor dismissed  the  bill  as  to  the  defendant 
Lewis,  remanded  the  cause  to  the  rules,  and 
gave  the  plaintiff  leave  to  amend  his  bill  by 
reinstating  Bib  as  a  party  defendant  thereto. 

No  amended  bill  was  filed,  and  no  process 
was  sued  out  against  Bib ;  but  he,  having 
now  got  information  of  the  existence  of  the 
suit,  appeared  of  his  *own  accord,  and  put 
in  his  answer  to  the  original  bill,  in  which 
he  first  detailed  all  the  facts  of  the  transac- 
tions with  Hickman  and  Maulsby  in  1805. 
He  then  exhibited  the  record  of  the  suit 
which  he  had  brought  in  1806  against  Hick- 
man, Maulsby  and  William  Martin,  and 
which  was  decided  in  1810;  and  he  said, 
that  the  decree  in  that  cause,  whereby  it 
was  adjudged  that  Hickman  should  pay 
him  570  dollars,  and  that  his  bill  should  be 
dismissed  as  to  Maulsby  and  Martin,  was 
arranged  between  his  counsel  Mr.  Jackson, 
and  Mr.  Pindall,  the  counsel  for  Maulsby; 
that  that  decree  never  was  communicated  to 
him;  that  he  had  never  received  any  thing 
from  Hickman  under  the  decree;  that  he 
had  discovered,  that  a  ca.  sa.  was  sued  out 
upon  it  against  Hickman,  and  that  Hick- 
man paid  the  debt  to  Pindall,  the  attorne>' 


of  Maulsby,  by  allowing  him  a  credit  for 
the  amount  in  part  of  the  purchase  money 
of  land  sold  by  Hickman  to  Pindall;  that 
Pindall  was  also  the  counsel  and  attorney 
at  law  of  Jesse  Martin  in  the  present  suit, 
and  that  it  was  owing  to  his  knowledge 
of  the  facts,  which  exempted  Bib  from  all 
liability,  that  he  had  concealeid  those  facts 
from  Bib,  had  never  ordered  any  process 
against  Bib  in  this  suit,  and  had  dismissed 
it  as  to  him  in  March  1826. 

At  the  same  time  that  Bib  put  in  his  an- 
swer to  Jesse  Martin's  bill,  he  exhibited  a 
bill  (in  the  nature  of  a  cross  bill)  against 
Martin,  Maulsby,  and  the  executrix  of  Pin- 
dall then  recently  deceased;  wherein  he  set 
forth  the  facts  stated  in  his  answer  to  Mar- 
tin's bill,  touching  the  receipt  by  Pindall 
from    Hickman,    of     the   570   dollars 

137  which  had  *bcen  adjudged  to  Bib  by 
the   decree   of   September    1810,    and 

prayed,  that  if  he  himself  should  be  held 
liable  to  Martin's  demand,  Pindall's  ex- 
ecutrix should  be  compelled  to  indemnify 
and  exonerate  him,  by  paying  the  money 
out  of  her  testator's  estate. 

To  this  bill,  Pindall's  executrix  pleaded 
the  statute  of  limitations;  but  the  chancel- 
lor held,  that  it  was  not  a  bar.  And  then 
she  and  Martin  both  put  in  answers,  con- 
testing Bib's  claim  to  the  relief  prayed  in 
his  bill.  The  bill  was  taken  pro  confesso 
against  Maulsby. 

It  appeared,  from  the  proofs  in  this  cross 
cause,  that  in  the  suit  brought  by  Bib 
against  Hickman,  Maulsby,  and  William 
Martin,  in  1806,  Mr.  Jackson  was  the  at- 
torney at  law  for  Bib,  and  Mr.  Pindall  the 
attorney  at  law  for  Maulsby :  that  the  de- 
cree in  that  suit  of  September  1810,  in  favor 
of  Bib  against  Hickman,  for  570  dollars, 
was  transferred  by  Jackson  to  Pindall  for 
the  benefit  of  Maulsby,  to  whom  William 
Martin  had  re-assigned  Bib's  bond  for  340 
dollars,  and  so  transferred,  in  consideration 
of  Pindall's  undertaking  to  procure  a  re- 
lease to  Bib  from  all  responsibility  on  his 
two  bonds  for  340  and  230  dollars,  which 
had  been  assigned  by  Hickman  to^anlsby 
in  1805 :  that  Pindall  was  not  only  Maulsby's 
attorney,  but  Maulsby  had  assigned  to  him 
part  (if  not  the  whole)  of  his  claims  on 
Bib's  bonds :  that  a  ca.  sa.  was  sued  out  on 
Bib's  decree  of  September  1810  against 
Hickman,  and  Hickman  was  taken  m  ex- 
ecution :  that,  in  October  1810,  Pindall  had 
received  from  Hickman  full  satisfaction  of 
that  decree,  and  released  Hickman  from 
custody :  and  that  all  accounts  arising  out 
of  these  transactions  between  Maulsby  and 
Pindall,  had  been  settled. 

The  two  causes  of  Jesse  Martin  against 
Bib  and  others,  and  of  Bib  against  Pindall's 
executrix  and  others,  were  finally  heard  at 
the  same  time. 

In  the  first  case,  the   chancellor   decreed, 

that  Bib  should  pay  Martin  120  dollars,  with 

interest  from  the  1st  April  1870,  and  all  the 

costs    of   that  suit;  from  which  decree  Bib 

appealed  to  this  court. 

138  *In  the  other  case,  he  decreed,  that 
the  executrix  of  Pindall  should  reim- 
burse to  Bib  the  sum  of  120  dollars  with  in- 
terest from  April  1807,  and  the  costs, 
adjudged  Jto  Martin  against  Bib  by  the  decree 
in    the   first    case;    and    that   she    should. 
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within  twelve  months,  procure  a  release 
from  Maulsby  to  Bib  of  the  two  bonds  for 
340  and  230  dollars,  or  of  any  judgments  he 
might  have  recovered  thereon;  and  upon 
her  failure  to  do  so,  liberty  was  reserved  to 
Eib  to  resort  to  the  court  for  further  relief. 
And  from  this  decree  Pindall's  executrix 
appealed. 

The  causes  were  argued  here  by  Johnson 
for  Eib,  appellant  in  the  first  case  and  ap- 
pellee in  the  other;  by  Stanard  for  Pindairs 
executrix,  appellant  in  the  second  case,  and 
by  W.  Robertson  for  Martin,  appellee  in 
the  first  case. 

BROCKENBROUGH,  J.    The  case  of  Eib 
against    Martin    is   to   be  first  considered. 
And,  in  that   case,    the    first   question    is. 
Whether  Martin,  upon  his  own  shewing   in 
his  bill,    ever    had   a    right  to  make  Eib  a 
party  defendant  to  it?     Whether  Maulsby 's 
obligation  of  the  8th  March  1805  (on  which 
Martin's  claim   is  founded)   to  pay  Weaver 
120  dollars,  out  of  Eib*s  bond  to  Hickman 
(then  held  by  Maulsby)  dated  the  24th  Jan- 
uary 1805,  and  payable   the   1st   April  1807, 
so  soon  as  the  money  could  be  got  from  Eib, 
—can  be  regarded  as  an   equitable  transfer 
or  assignment  from   Maulsby  to  Weaver,  of 
Eib's     bond,    or    any  part   thereof?    If   it 
was  not  such  an  assignment,   then  Eib  was 
never  responsible  to  Weaver,    or  his  imme- 
diate and  remote  assignees  L^wis  and  Jesse 
Martin.     This  point  was  discussed  in  Clay- 
ton   V.    Fawcett*s  adm'rs,   2  Lieigh  19.     In 
that  case,  there  was  an  actual  order  drawn 
by  Fawcett  on  Baker,  who  held   the    bonds 
of  Carlisle  due  to  Fawcett,  in  which  he  re- 
quested Baker,  as  soon   as  he  should  collect 
the   money    due   from  Carlisle,  to  pay  it  to 
Clayton,  as  he  owed  him   about  200  dollars 
of  the  money ;  but  there  was   a    restriction 
in  the  order,  namely,  that  it  was  to  be  paid 
to  Clayton,  **if  I  (Fawcett)  should  not  hap- 
pen with  you."    That  order  was  held 
139      *not    to  be   an    equitable  assignment 
by  Fawcett  to  Clayton,  of  any  part  of 
Carlisle's  debt  to  him :  the  restriction 
limited  the  power  of  Clayton    to  receive  the 
money,  to  the  case  of   Fawcett's  being  ab- 
sent, and  the  order  was  merely  directory  to 
Baker,  and  an  indication  to  him,  that  Clay- 
tun    was  to  supply  the  place  of  Fawcett,  in 
case   of    his   absence,    and    to   receive  the 
money,    not   for    himself  but  for  Fawcett, 
the   drawer:  and,    therefore,    it   was  held, 
that  as  Clayton  held  no  lien  on  the  money, 
it  should  be  paid   to   Fawcett's  administra- 
tors to  be   paid  to    his  creditors    in    a    due 
course  of   administration.     Now,    the  letter 
or   order  in    that    case,    approached    much 
nearer    to   the  character  of  an  assignment, 
than    the    obligation    of    Maulsby    in    the 
present    case.     Here    was    no  order  of  any 
kind  drawn  by  Maulsby,  either  on  Eib,  the 
obligor    in   the  bond  of  January  1805,  or  on 
Hickman  to  whom   it  was  payable;  nor  did 
Eib  ever  agree  to  pay  any  part  of  the  money 
to  Weaver,  the  obligee  in  Maulsby's  obliga- 
tion,   or    to    Lewis   or  Martin,  the    succes- 
sive assignees  thereof.     TVie  obligation    of 
Maulsby  was  not  a  draft  on   any  particular 
fund  in  the  hands  of  any   other  person,  but 
a  personal  obligation  on  himself  to  pay  120 
dollars  to  Weaver  or  his  assigns,  as  soon  as 
he  should  receive  his  money  from  Eib.     If 
Eib  did  not  pay  his  debt  at  the  time  stipu- 


lated, or  refused  to  pay,  then  Maulsby  was 
probably  bound  to  use  due  diligence  to  re- 
cover the  money  from  Eib,  and  on  his  fail- 
ure to  use  such  diligence,  or  on  his  failure 
to  receive  the  money,  the  obligation  of 
Maulsby  to  his  obligee  Weaver  became  ab- 
solute, and  the  plaintifP  Martin  might  sue 
Maulsby  at  law  on  his  own  obligation ;  or, 
on  the  principle  of  Winn  v.  Bowles,  6Munf. 
23,  he  might  have  sued  Maulsby  in  equity, 
and  made  Weaver  and  Lewis  parties  de- 
fendants to  his  bill.  But  there  was  no 
privity  between  Eib  and  either  Weaver, 
Lewis,  or  Margin ;  and  consequently  he  was 
not  bound  either  at  law,  or  in  equity,  to 
pay  them.  He  was  only  bound  to  his  own 
obligee  or  his  assigns.  Eib,  then,  might 
have  demurred  to  Martin's  bill,  if  he  had 
been  a  party ;  but  in  fact  he  was  no  party 
to  it.  When  Martin  commenced  his  suit, 
his   process  of  subpoena  named  only 

140  Maulsby    and  *Lewis,    and   although 
his  bill,  which    was.  filed    more   than 

a  year  afterwards,  did  indeed  name  Eib  as 
a  party ;  yet  no  process  was  ever  served  on 
him,  nor  did  he  ever  appear  in  the  suit,  and 
the  plaintiff  actually  dismissed  his  suit  as 
to  him,  in  1825.  He  was  directed  to  be 
made  a  party  by  the  order  of  the  chancellor 
of  September  1826,  giving  the  plaintiff 
leave  to  amend  his  bill  by  making  him  a 
party.  This  permission  and  order  of  the 
court  was  made,  it  is  believed,*  in  conse- 
quence of  the  development  made  by  the 
copy  of  the  record  in  Eib's  suit,  brought  in 
1806,  against  Hickman  and  others,  which 
had  been  referred  to  in  Asher  Lewis's  an- 
swer in  this  suit. 

Eib,  being  thus  made  a  party,  promptly 
answered;  and  I  am  of  opinion,  that  as  he 
then  appeared  without  process,  he  must  be 
considered  as  having  waived  the  irregularity 
of  the  former  proceedings,  so  far  as  to  make 
him  a  defendant,  and  to  subject  him  to 
costs  from  the  time  he  was  so  made  a  party, 
but  no  further.  If  it  was  proper  to  render 
a  decree  against  Eib  on  the  merits,  yet  it 
was  not  proper  to  have  subjected  him  to  the 
payment  of  the  costs  incurred  during  the 
eighteen  years  that  the  suit  had  been  pend- 
ing before  he  was  a  party. 

Although  Eib  answered,  the  plaintifP 
Martin  did  not  amend  his  bill ;  so  that  if 
he  recover  at  all,  he  must  stand  on  the. 
original  bill,  and  can  only  recover  accord- 
ing to  the  allegations  contained  therein. 
He  cannot  recover  on  any  new  ground  which 
did  not  exist  at  the  time  he  filed  his  bill, 
or  which  was  shewn  by  the  defendant's  an- 
swer to  exist,  but  of  which  he  did  not  avail 
himself,  by  alleging,  in  his  new  or  amended 
bill,  the  newly  discovered  matter,  even  al- 
though it  might  have  been  sufiQcient,  if 
alleged  and  proved,  to  entitle  him  to  a 
decree. 

The  new  matter  developed  by  the  answer, 
consisted  in  the  history  of  the  transactions 
between  Eib  on  the  one  part,  and  Hickman 
and  Maulsby  on  the  other,  touching  the 
contracts  for  the  sale  of  Barkley's  place  to 
Eib,  and  the  rescission  thereof,  as  alleged 
and  proved  in  Eib's  suit  against  Hickman, 
Maulsby  and  others,  brought  in  1806, 

141  and  decided  *in  1810.     The  decree   in 
that    suit,    instead   of  directing,  that 

the    two  bonds,  which  Eib  had  executed  t<y 
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Hickman,  under  the  contract  that  was  af- 
terwards rescinded,  and  which  Hickman 
had  assigned  to  Maulsby,  should  be  deliv- 
ered up  to  be  cancelled,  adjudged,  that 
Hickman  should  pay  to  Bib  570  dollars,  the 
amount  of  the  two  bonds  that  had  been  as- 
signed to  Maulsby,  with  le^l  interest; 
which  decree  was  rendered  m  September 
1810,  after  Jesse  Martin,  the  plaintiff  in 
the  present  suit,  had  filed  his  bill.  It  is 
now  insisted  by  the  counsel  for  Martin,  that 
as  Eib  obtained  that  decree  in  1810,  he  either 
received  from  Hickman  the  amount  of  the 
two  bonds  held  by  Maulsby,  or  that  he  might 
have  received  it,  and  if  he  did  not,  it  was 
his  own  laches;  that,  in  either  case,  he 
was  liable  to  pay  to  the  holder  of  his  two 
bonds  the  amount  due  on  them ;  that  he 
stood  in  the  place  of  Maulsby,  and  was 
bound  to  pay  over  the  120  dollars  due  on 
the  obligation  executed  by  Maulsby  to 
Weaver,  on  which  this  suit  is  brought ;  for 
that  he  had  got  hold  of  the  fund  out  of 
which  that  money  was  to  be  paid,  and  hav- 
ing it,  he  ought  to  be  considered  as  a  trus- 
tee for  Weaver  or  his  assigns,  and  held 
liable  to  the  appellee,  Jesse  Martin,  for  the 
amount.  All  this  may  be  true,  and  yet,  in 
my  opinion,  the  appellee  ought  not  to  have 
recovered,  unless  he  had  alleged  such  a 
case,  and  brought  forward  such  a  claim,  in 
his  bill ;  which  he  has  not  done. 

In  the  present  case,  it  would  be  peculiarly 
improper  to  allow  such  a  recovery  to  the 
appellee.  If  the  appellant  was  to  be  con- 
demned from  his  answer  to  allegations  not 
made,  he  ought  at  least  to  have  had  the 
benefit  of  the  whole  answer.  The  appellee 
ought  not  to  have  been  allowed  to  fasten  on 
the  decree  of  1810,  exhibited  in  the  answer, 
without  giving  any  weight  to  the  rest  of 
the  answer,  in  which  the  appellant  swears, 
that  he  never  knew  of  that  decree,  nor  re- 
ceived any  money  under  it;  that  Pindall, 
the  counsel  of  Maulsby,  one  of  his  adver- 
saries in  that  suit,  claimed  the  benefit  of 
the  decree  either  as  counsel  of  Maulsby,  or 
his  assignee ;  that  Pindall,  in  one  of  those 
characters,  put  Hickman  in   jail   under  the 

decree,  forced  the  money  from  him, 
142      *^and  appropriated  the  proceeds  of  the 

decree  to  his  own  use.  If  the  answer 
is  to  be  taken  as  true  as  to  the  fact  of  the 
decree  being  rendered,  it  must  also  be  taken 
Vls  true  as  to  the  appellant's  ignorance  of  its 
existence,  and  as  to  the  deception,  fraud, 
and  crying  injustice,  perpetrated  by  Pin- 
dall. If  the  appellee  had  alleged  in  his  bill, 
that  Eib  had  obtained  the  decree  against 
Hickman,  and  that  he  had  thereby  received 
the  fund  out  of  which  his  demand  should  be 
paid,  or  that  he  might  have  received  it  but 
for  his  own  laches,  Eib  might  have  relied, 
in  his  answer,  on  the  facts  just  mentioned; 
and  so  far  as  his  answer  was  responsive  to 
such  charges  in  the  bill,  he  would  have 
thrown  the  burthen  of  proof  on  his  ad- 
versary, and  so  far  as  it  brought  forward 
affirmative  matter  not  responsive,  he  might 
have  supported  it  by  proof.  He  might  have 
proved,  that  the  decree  was  a  collusive  and 
fraudulent  one  in  which  he  had  no  part ; 
that  he  was  ignorant  of  it,  and  that  not  he, 
but  Maulsby,  or  his  assignee  or  counsel, 
had  received  that  fund.  He  might  have 
shewn,  that  by  the  delay  of  the  appellee  for 


sixteen  years,  he,  the  appellant,  had  lost 
his  remedy  against  Pindall,  for  that  to  any 
cross  bill  which  he  (Eib)  might  exhibit, 
Pindall  might  plead  the  statute  of  limita- 
tions, or  rely  on  the  staleness  of  the  trans- 
action to  defeat  the  claim.  Bu\  the 
allegations  not  having  been  made  in  the 
bill,  the  appellant  could  not  be  allowed  to 
disprove  them,  however  sufficient  were  his 
materials  for  that  purpose. 

I  am  of  opinion,  that  the  decree  be  re- 
versed, and  the  bill  dismissed. 

CARK,  J.  We  are  first  to  consider, 
whether  Maulsby' s  obligation  to  Weaver, 
on  which  the  appellee  Martin's  claim  is 
founded,  gave  Weaver  or  his  assignees,  any 
personal  claim  upon  Eib?  any  right  to  sue 
him  either  at  law  or  in  equity?  By  that 
obligation,  Maulsby  acknowledged  himself 
indebted  to  Weaver  120  dollars,  and  promised 
that  he  would  pay  him  that  debt,  out  of 
Eib's  bond  to  Hickman,  which  he  held  by 
assignment  from  Hickman,  as  soon  as  the 
money  might  be  got  from  Eib.  Got  by 
whom?  by  Maulsby,  assuredly:  he 
143  *^retained  the  bond,  with  the  legal 
title ;  and  he  promised,  that  he  would 
pay  the  money,  when  he  should  get  it  of 
Eib.  Is  this  a  transfer  of  the  bond  or  of 
the  debt  due  from  Eib,  or  of  any  part  of  it? 
Nothing  like  it,  but  a  mere  designation  by 
the  debtor,  of  the  fund  out  of  which  he 
meant  to  pay  the  debt ;  and,  so  far  from 
intending  to  give  to  his  creditor  any  draft 
or  order  on  this  fund,  he  expressly  reserves 
to  himself  the  whole  control  over  it,  as  re- 
spected his  own  debtor,  and,  especially,  the 
exclusive  right  of  receiving  it  himself.  The 
case  of  Clayton  v.  Fawcett's  adm'r,  in 
which  the  subject  was  much  canvassed,  and 
the  authorities  touching  it  examined,  is 
decisive  of  the  point.  [Here,  the  judge 
stated  the  circumstances  of  that  case,  and 
the  reasoning  upon  which  it  was  decided ; 
and  shewed,  that  there  was  less  reason  in 
this  case  than  in  that,  to  hold  that  the  debt 
was  assigned.]  lam  of  opinion,  then,  that 
Eib  was  in  no  form  liable  to  the  suit  of 
Weaver  or  his  assignee,  and  might  safely 
have  demurred  to  the  bill. 

But  let  us  look  at  the  merits.  In  1805 
Adam  Hickman  sold  to  Eib,  a  tract  of  land 
in  Harrison,  for  which  Eib  gave  l\is  Penn- 
sylvania land,  and  800  dollars  in  three 
bonds.  Eib  reserved  the  privilege  of  can- 
celling the  bargain,  if  when  he  examined 
the  land,  he  should  not  like  it.  The  laud 
in  Harrison  was  owned  by  Hickman  and 
Maulsby  in  partnership,  and  two  of  the 
three  t>onds  were  transferred  by  Hickman 
to  Maulsby,  as  his  share  of  the  purchase 
money.  When  Eib  saw  the  land,  he  ob- 
jected to  taking  it,  and  the  bargain  was 
cancelled.  Hickman  gave  up  the  bond  he 
retained,  and  promised  to  get  those  he  had 
transferred  to  Maulsby;  but  he  did  not. 
Maulsby  transferred  one  of  these  bonds  to 
William  Martin,  who  brought  ^uit  on  it  at 
law.  And  then  Eib  (in  June  1806)  filed  a 
bill  against  Hickman,  Maulsby  and  Martin, 
stating  the  facts,  and  praying  that  the  two 
bonds  might  be  cancelled.  Hickman  and 
Maulsby  answered ;  proofs  were  taken ; 
every  allegation  in  the  bill  was  supported; 
and  in  September  1810,  the  cause  was  heard, 
and  a  final  decree  rendered,  by  which    Eib 
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had    a   decree   against   Hickman,    for   the 

amount  of  the  two   bonds,    570  dollars  with 

interest,    and   the   bill  was  dismissed 

144  *as  to  Manlsby  and  Martin.     Strange 
as  this  decree  seems  upon   the   proofs 

in  the  record,  it  has  never  been  appealed 
from,  and  must  be  taken  as  conclusive  be- 
tween the  parties.  A  ca.  sa.  was  sued  out 
on  the  decree  against  Hickman,  on  which 
he  was  taken  and  committed  to  jail.  In 
October  1810,  Hickman  being  still  in  execu- 
tion on  the  decree,  an  arrangement  was  en- 
tered into  by  Jackson,  the  attorney  for  Eib, 
and  Pindall,  who,  besides  being  attorney  at 
law  for  Maulsby,  was  moreover  interested, 
as  assignee,  in  the  bonds  of  Eib  to  Hick- 
man ;  by.which  arrangement,  Pindall  agreed 
to  take  Eib's  decree  against  Hickman,  in 
fnll  satisfaction  of  Eib's  two  bonds,  and 
thus  to  clear  Eib  of  all  claim  on  that  score, 
which  would  effect  the  only  object  for  which 
Kib  went  into  equity.  Pindall,  being  thus 
possessed  of  Eib's  claim  on  Hickman,  did, 
in  October  1810,  receive  of  Hickman  full 
satisfaction  of  the  decree,  and  released  him 
from  custody.  I  consider  this  a  final  set- 
tlement of  the  business,  and  that  Eib  could 
never  after  be  called  on  for  the  bonds,  or 
any  part  of  them ;  for  Pindall,  whether  he 
acted  as  attorney  for  Maulsby,  or  as  owner, 
or  in  both  characters,  had  certainly  power 
to  make  the  settlement,  so  far  as  to  clear 
Bib ;  and  if  he  exceeded  his  power  as  re- 
garded Maulsby,  he  was  liable  to  him  alone. 
But  it  is  in  proof,  that  Pindall  and  Maulsby, 
have  settled  the  account  between  them. 
I^t  it  be  remembered,  that,  during  this 
whole  time,  the  suit  of  Martin  v.  Maulsby, 
Eib  and  others  was  slumbering  on  the 
county  court  chancery  docket ;  Eib  no  party 
to  it,  and  never  intended  by  Pindall,  the 
plaintiff's  counsel,  to  be  made  a  party;  for 
he  knew  Eib  was  clear  of  the  claim,  and 
that  this  would  come  out  so  soon  as  he  waa^ 
brought  into  court.  From  the  time  Eib  ex- 
ecuted the  bonds  to  Hickman,  to  the  time 
he  first  had  notice  of  this  claim,  was 
twenty-one  years;  long  enough,  of  itself,  to 
raise  the  presumption  of  payment  of  his 
bond. 

I  am  then,  upon  every  view  of  this  case, 
of  opinion  that  the  decree  should  be  re- 
versed and  the  bill  dismissed. 

BROOKEf  J.     Waiving  all   objections  as 

to     the     irregularity    of    the    proceedings 

against  Eib,  and  taking   his  answer, 

145  *voluntarily  filed  to  Martin's  bill,  as 
an  admission  that  he  had  been  regu- 
larly brought  before  the  court,— I  cannot 
comprehend,  how  Maulsby 's  obligation  to 
pay  Weaver  120  dollars,  out  of  the  bond  of 
Eib  to  Hickman  then  held  by  Maulsby, 
when  the  money  should  be  got  from  Eib, 
can  be  regarded  as  an  assignment  of  Eib's 
bond,  or  of  so  much  of  the  debt  due  thereon, 
to  Weaver.  The  terms  of  that  obligation 
of  Maulsby  import  no  such  transfer,  even 
by  implication.  The  instrument  gave  no 
right  to  Weaver,  or  his  assignees,  to  de- 
mand payment  from  Eib ;  nor  did  it  author- 
ize Eib  to  pay  the  money  to  them :  Maulsby 
himself  was  to  pay  the  money  to  Weaver  or 
his  assigns,  so  soon  as  he  should  get  it  from 
Eib.  The  grounds  on  which  equitable 
transfers  of  debts  are  sustained,  are  fully 
explained  in  Clayton   v.    Fawcett's   adm'r. 


Here,  there  wis  no  transfer,  in  law  or 
equity.  If,  indeed,  the  instrument  executed 
by  Maulsby  to  Weaver,  had  amounted  to  an 
equitable  assignment  pro  tanto  of  Eib's 
bond,  there  is  no  proof  that  Eib  had  notice 
of  such  transfer,  until  he  was  made  a  party 
to  this  suit  in  1826,  long  after  Eib's  decree 
against  Hickman,  for  the  amount  of  his  two 
bonds  that  had  been  assigned  by  Hickman 
to  Maulsby,  had  been  applied  to  the  satis- 
faction of  Maulsby'S' claim  upon  those  as- 
signed bonds,  by  Pindall,  the  attorney  of 
Maulsby,  and,  probably,  the  holder  of  all 
Maulsby's  rights.  I  think  the  evidence  in 
the  cause  warrants  the  belief,  that 
Maulsby's  interest  in  Eib's  bonds,  was  as- 
signed by  him  to  Pindall.  It  is  certain, 
that  Hickman  paid  the  amount  of  Eib's  de- 
cree against  him,  to  Pindall,  and  was  there- 
upon released  from  custody  under  the  ex- 
ecution sued  out  on  that  decree. 

The  court  is  of  opinion,  that  the  decree 
in  the  case  of  Eib  v.  Martin  be  reversed, 
and  the  bill  dismissed. 

As  to  the  case  of  Pindall's  ex'x  v.  Eib, 
the  foundation  of  this  suit  being  wholly  re- 
moved by  the  reversal  of  Martin's  decree 
against  Eib,  the  decree  in  his  case  for  Eib 
against  Pindairs  executrix,  is  also  to  be 
reversed,  and  the  bill  dismissed. 


146     ^Marshall  v.  Col  vert  and  Others. 

Marcb,  1884,  Ricbmond. 

[27  Am.  Dec.  689.] 

(Absent  Tuckbr,  P..  and  Cabell.  J.) 

Equity  Jurisdiction— Property  Mortffaged  to  Indemiilfy 
Surety— Inlunction  against  Execution  on.«— C.  mort- 
firaffes  slaves  to  M.  to  indemnify  bim  asralnst  loss 
by  reason  of  suretyship  incurred  by  him  for  C, 
then  creditors  of  C.  levy  writs  of  fi.  fa.  on  the 
mortffasred  slaves  :  it  beinsr  yet  uncertain  whether 
M.  will  sustain  loss  by  reason  of  his  suretyship, 
and  if  so  to  what  amount,  M.  files  a  bill  in  equity, 
prayinsr  an  injunction  to  prevent  the  sale  of  the 
slaves  under  the  executions  :  and  the  chancellor 
awards  an  injunction,  not  to  inhibit  the  sale,  but 
to  inhibit  the  sheriff  from  paying  over  the  proceeds 
thereof,  till  further  order;  but  he  afterwards  dis- 
solves this  injunction  :  upon  a  question,  whether 
the  court  of  chancery  had  jurisdiction,  and 
whether  the  plaintiff  ousrht  not  to  be  left  to  pursue 
his  remedy  at  law :  Held,  the  case  is  proper  for 
relief  in  equity,  and  the  injunction  oufirht  to  be 
reinstated. 

John  Marshall  being  bound  as  surety  for 
William  Colvert  executor  of  Samuel  Colvert 
deceased  in  his  executorial  bond,  and  be- 
coming apprehensive  of  loss  by  reason  of 
his  suretyship,  Colvert,  by  deed  dated  the 
7th  March  1824,  and  duly  recorded  on  the 
8th  April  following,  conveyed  to  Robert 
Colvin  a  parcel  of  175  acres  of  land,  and 
fifteen  slaves  by  name  (seven  of  which 
slaves  were  bequeathed  to  him  by  his  tes- 
tator, and  six  others  were  purchased  by  him 
at  his  own  public  sale  of  his  testator's  es- 
tate), upon  trust  to  indemnify  Marshall 
against  loss  by  reason  of  any  waste  or  mal- 
administration  by  Colvert  of   his  testator's 

*See  monoflrraphic  no^on  "Injunctions**  appended 
to  Claytor  y.  Anthony,  16  Qratt  518. 
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estate,  with  power  to  the  trustee  to  sell  the 
slaves  first,  and  applj  the  proceeds  thereof 
to  the  purpose  of  the  trust,  and  if  that  fund 
should  prove  insufficient,  then  to  sell  the 
land.  After  this  deed  was  recorded,  three 
writs  of  fieri  facias,  and  five  writs  of  capias 
ad  satisfaciendum,  upon  judgments  against 
Colvert,  were  sued  out  and  delivered  to  the 
sheriff.  The  writs  of  fi.  fa.  were  levied  on 
twelve  (being  all  then  living)  of  the  slaves 
mortgaged  by  the  deed  of  trust  to  Marshall ; 
and  Colvert  being  taken  on  the  writs  of  ca. 
sa.  took  the  benefit  of  the  statute  for  the 
relief  of  insolvent  debtors,  surrendered 

147  in  his  ^schedule  his  equity  of  redemp- 
tion in  the  subject  mortgaged  to  Mar- 
shall, and  was  discharged  from  custody. 

While  the  slaves  taken  under  the  writs  of 
fi.  fa.  were  in  the  sheriff's  hands,  Marshall 
exhibited  his  bill,  in  the  superiour  court  of 
chancery  of  Fredericksburg,  against  Col- 
vert, the  sheriff,  and  the  judgment  cred- 
itors; setting  forth  the  mortgage  executed 
by  Colvert  for  his  indemnification ;  shew- 
ing, that  he  was  exposed  to  danger  of  loss, 
though  to  an  unascertained  amount,  by  rea- 
son of  waste  committed  by  Colvert  of  the 
assets  of  his  testator's  estate,  and  particu- 
larly, that  there  was  a  claim  against  the 
estate,  upon  a  decree  against  the  testator 
in  his  lifetime,  from  which  an  appeal  had 
been  taken,  and  was  then  pending  in  the 
court  of  appeals;  shewing  also  the  execu- 
tions sued  out  against  Colvert  by  his  cred- 
itors, the  levy  of  the  writs  of  fi.  fa.  on  the 
mortgaged  slaves,  and  the  surrender  by 
Colvert  of  his  equity  of  redemption  for  the 
benefit  of  the  ca.  sa.  creditors;  and  praying 
an  injunction  to  inhibit  the  sheriff  frum 
proceeding  to  sell  the  slaves  until  further 
order,  and  general  relief. 

The  chancellor,  in  vacation,  awarded  an 
injunction  to  restrain  the  sheriff,  not  from 
selling  the  slaves,  but  from  paying  over 
the  proceeds  of  his  sales  thereof,  to  the 
creditors  in  the  executions,  or  any  of  them, 
until  further  order. 

The  sheriff  proceeded  to  make  sale  of  the 
slaves;  and  then  put  in  his  answer  to  the 
bill,  with  which  he  exhibited  an  account  of 
his  sales  of  the  slaves,  shewing  1721  dollars, 
net  proceeds,  in  his  hands.  Whereupon  the 
chancellor  ordered  him  to  deposit  the  money 
in  the  Farmers  Bank  at  Frederickburg,  sub- 
ject to  future  order  in  the  cause.  The  de- 
posit was  made  accordingly. 

But  one  of  the  creditors  answered ;  and 
he  only  insisted,  that,  as  his  fi.  fa.  had 
been  the  first  delivered,  he  was  entitled  to 
have  satisfaction  out  of  the  balance  that 
should  remain  after  satisfying  the  purposes 
of  the  deed  of  trust  under  which  Marshall 
claimed,  in  preference  to  any  other  of  the 
creditors  by  execution. 

The  chancellor,  upon  motion  of  the  de- 
fendants, dissolved  the  injunction;  and 
Marshall  appealed  to  this  court. 

148  *In  the  argument  of  the  cause  here, 
by  Stanard  for  the  appellant  and  Har- 
rison for  the  appellees,    nothing    was  said 
touching  the  merits. 

Harrison  objected  to  the  jurisdiction; 
suggesting,  that  Marshall  might  have 
brought  trespass  in  the  name  of  his  trustee, 
against  the  sheriff,  for  taking  the  property, 
or  detinue  for   the    slaves,    as  to   whom  he 


wanted  no  discovery  or  account,  and  asked 
none;  and  so  the  case  was  not  proper  for 
relief  in  equity. 

Stanard  answered,  that  the  mortgage  un- 
der which  Marshall  claimed,  provided  an 
indemnity  to  him  against  an  apprehended 
loss,  of  which  the  amount  was  unascertained 
and  un ascertainable,  at  the  time  he  exhib- 
ited hid  bill:  the  loss  might  never  occur;  it 
might  occur  at  a  distant  day  ;  it  could  only 
be  ascertained  by  an  account  of  Col  vert  Ss 
administration.  The  interference  of  the 
court  of  equity  was  necessary  to  prevent  the 
property  from  being  sacrificed  at  a  sale  by 
the  sheriff,  subject  to  such  an  incumbrance, 
and  dispersed  into  many  hands;  and  it  wa» 
as  necessary  to  the  interests  of  the  creditors 
and  the  purchasers  under  the  executions, 
as  it  was  for  the  protection  of  Marshall. 
Besides,  the  relief  which  the  chancellor 
gave  him  by  his  order  in  vacation,  was  an 
injunction,  not  to  prevent  the  sale  by  the 
sheriff,  but  to  prevent  him  from  paying 
over  the  proceeds,  so  as  to  preserve  the 
fund  for  his  indemnification.  This  injunc- 
tion was  allowed  under  the  prayer  of  the 
bill  for  general  relief;  and  it  was  a  mode  of 
relief  entirely  proper  and  judicious,  and 
such  as  a  court  of  equity  alone  could  give. 

BROOKE,  J.  It  was  only  in  a  court  of 
equity,  that  the  claim  of  Marshall  could  be 
adjusted.  He  claimed  indemnity  against 
his  suretyship  for  Colvert;  and  as  no  fraud 
in  the  deed  of  trust  is  proved  or  alleged, 
that  deed  gave  him  priority  over  the  execu- 
tions. The  only  creditor,  who  answered  the 
bill,  claimed  priority  to  any  of  the  other 
creditors,  out  of  the  surplus  after  the  pur- 
poses of  the  deed  of  trust  were  satisfied. 
An  account  ought  to  have  been  taken,  the 
amount  of  the  responsibility  of  Mar- 
149  sh^ll  for  Colvert  ascertained,  *and  the 
surplus,  if  any,  applied  to  the  pay- 
ment of  the  executions,  according  to  the 
priority  they  gave  to  the  proceeds  of  the 
property.  The  decre«  is  reversed,  the  in- 
junction reinstated,  and  the  cause  remanded 
for  further  proceedings. 


Parks's  Adm'r  and  Heirs  v.  Rucker. 

Marcb,  1884,  Ricbmbnd. 
(Absent  Tuckbb.  P..  and  Cabell.  J.) 

Equity  JurlMlkttofi-Sait   by   Heir  for    Slaves.*— Ao 

beir  at  law  claiming  title  to  slaves  whlcb  bad  been 
assigned  to  tbe  widow  for  dower,  tbe  title  baving* 
commenced  wbile  slaves  were  real  estate,  bas  a 
legal  title  and  a  plain  remedy  at  law:  and  a  conrt 
of  cbancery  bas  no  jurisdiction  to  entertain  a  suit 
of  tbe  beir  at  Jaw  for  sucb  slaves:  and  a  prayer 
in  tbe  bill  for  a  ne  exeat  ag^ainst  tbe  defendant, 
cannot  ^ve  Jurisdiction,  since  tbe  wbole  benefit 
of  tbat  process  migbt  be  obtained  by  a  requisition 
of  ball  in  an  action  of  detinue. 
AdminUtratloo    Account- L«ps«    of   Time. t— An    ac- 


*Equity  Jurisdiction— Suit  to  Recover  Slave.— Tbe 
principal  case  was  cited  in  Hale  v.  Clarkson,  33 
Gratt.  47.  See  generally,  monograpbic  note  on 
"Jurisdiction"  appended  to  Pbippen  v.  Durbam,  » 
GratL  457. 

tSee  monograpbic  f%o(e  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  5  Gratt.  Q. 
In  accord  wltb  tbe  proposition  laid  down  in  tbe  last 
beadnote.  see  Carr  v.  Anderson.  2  B.  &  M.  861. 
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count  of  adminlstratiOD,  demanded  after  a  preat 
lapse  of  time,  held  a  stale  demand  and  therefore 
denied. 
Adfliliiistrators  —  Unslffiied  Inventory  —  Effect.  —  An 
inventory  not  signed  by  an  adminlRtrator,  is  no 
inventory  as  to  him,  and  so  no  ^ound  on  which  to 
charge  him. 

Martin  Parks  and  three  others  exhibited 
a  bill  against  Moses  Rucker,  in  the  superior 
court  of  chancery  of  Lynchburg,— alleging: 
that  John  Parks  died  intestate  shortly  after 
the  year  1775,*  and  that  a  female  slave 
named  Nelly  was  allotted  to  Elizabeth  his 
widow,  for  her  dower  of  his  slave  property, 
and  Nelly  had  one  child  named  Ben ;  that 
the  widow  married  Moses  Rucker,  and 

150  died  in  1820;  that  the*two  slaves  held 
by  her  were  in  her   husband  Rucker's 

possession  at  the  time  of  her  death,  and  he 
still  detained  them ;  that  the  plaintiffs  were 
uncles  and  aunts  of  the  half  blood,  and  heirs 
at  law  of  John  Parks,  and  that  they  had 
also  purchased  the  rights  of  Benjamin  Parks 
who  was  the  eldest  son  of  John  Parks' s 
eldest  brother,  and  who  claimed  to  be  his 
only  heir  at  law ;  that  either  as  heirs  at  law 
themselves,  or  as  assignees  of  Benjamin 
the  heir  at  law,  they  were  now  entitled  to 
those  slaves ;  and  that  Rucker  was  prepar- 
ing^ to  remove  from  the  commonwealth,  and 
had  declared  him  intention  to  carry  the 
slaves  with  him.  Therefore  the  bill  prayed 
a  writ  of  ne  exeat  against  Rucker. 

Rucker,  in  his  answer,  controverted  the 
right  of  the  plaintiffs:  he  denied,  that  the 
slaves  in  question  had  been  held  by  his  de- 
ceased wife  as  dower  slaves  of  her  first 
hnaband ;  but  he  said,  that  the  claim  as- 
serted in  the  bill  had  been  •  the  subject  of  a 
compromise  between  him  and  the  plaintiffs, 
made  many  years  ago,  by  which  he  acquired 
an  undoubted  absolute  property  in  the 
slaves  now  claimed.  And  he  denied,  that 
he  had  any  intention  to  leave  the  common- 
wealth or  to  remove  the  slaves. 

The  plaintiff  Martin  Parks,  having  taken 
administration  de  bonis  non  of  John  Parks's 
estate,  the  plaintiffs  filed  an  amended  bill, 
making  him  a  party  in  that  character,  and 
making  Benjamin  Parks  also  a  party,  al- 
leging, that  Elizabeth,  the  widow  of  the 
intestate  John  Parks,  had  been  his  admin- 
istratrix; that  she  qualified  as  such  in  1786; 
that  she  had  returned  an  inventory  of  his 
estate,  and  that  the  slaves  in  question  had 
been  allotted  to  her  as  her  dower  of  her  in- 
testate's estate ;  and  praying  that  Rucker 
should  render  an  account  of  his  own  and 
his  deceased  wife's  administration  of  John 
Parks's  estate,  and  an  account  of  the  profits 
of  the  slaves  in  question,  and' a  decree 
against  him  for  the  slaves  and  profits. 

Rucker  demurred  to  the   amended    bill  as 

altogether  irregular,  presenting   a  different 

case    and    claim    from    those   shewn  in  the 

original  bill.     And  then  answering,  he  said 

that  the  administrator  de  bonis  non  of 

151  John  Parks,   had  as   such    no  *colour 

•That  is.  he  died  before  the  statute  of  1792  was 
passed,  making  slaves,  thenceforth,  personal  estate. 
Prior  to  that  statute,  slaves  were  real  estate 
(thonffh  subject  to  some  very  peculiar  regulations) 
and  the  widow  was  entitled  to  dower  of  them:  the 
reversion,  of  course,  belonsred  to  the  heir  at  law. 
See  the  act  of  October  1706,  ch.  23.  $  I.  10.  11:  8  Hen. 
Stat,  at  large,  p.  88-86.— Note  in  Original  Edition. 


of  right.  He  admitted,  that  his  wife 
had  taken  administration  of  her  first  hus- 
band's estate;  but  he  said,  she  had  done 
nothing  in  that  character;  that  the  pre- 
tended inventory  was  not  signed  by  her; 
that  there  were  never  any,  accounts  of  ad- 
ministration to  render ;  and  that  the  plain- 
tiffs, at  this  late  day,  had  certainly  no  right 
to  call  for  such  accounts. 

The  plaintiffs  failed  in  the  proof  of  their 
case ;  and,  on  the  contrary,  Rucker  adduced 
very  strong  evidence  to  shew,  that  he  was 
entitled  to  the  slaves,  even  if  they  had  ever 
been  held  by  his  wife  as  dower  of  her  first 
husband's  estate,  by  a  compromise  between 
him  and  Benjamin  Parks  the  heir  at  law. 

The  chancellor  dismissed  the  bill,  and  the 
plaintiffs  appealed  to  this  court. 

The  cause  was  argued  here  by  Garland 
for  the  appellants,  and  Stanard  for  the 
appellee ;  the  former  insisting  on  the  merits, 
that  the  appellants  were  entitled  to  the 
property;  the  latter  confining  himself  to 
the  question  of  jurisdiction,  and  maintain- 
ing that  the  case  was  not  a  proper  one  for 
relief  in  equity. 

CARR,  J.,  delivered  the  opinion  of  the 
court.  This  case  has  been  strangely  man- 
aged, and  curiously  compounded,  in  the 
court  below.  Taking  it  upon  the  original 
bill,  it  is  simply  the  case  of  the  heirs  at 
law  claiming  the  dower  slaves,  after  the 
death  of  the  dowress;  and  this  is  a  clear 
legal  claim;  for  after  the  assignment  of 
dower  the  administrator  had  nothing  to  do 
with  the  dower  slaves.  The  widow  had  a 
life  estate  in  them ;  they  never  afterwards 
devolved  to  the  administrator,  or  formed 
any  part  of  the  assets.  At  the  death  of  the 
dowress,  then,  what  was  to  impede  the 
claim  of  the  heir,  in  a  court  of  law?  I  can 
see  nothing.  No  discovery  was  sought.  As 
to  the  prayer  for  a  ne  exeat,  that  could  not 
give  jurisdiction,  if  the  plaintiffs  had  a 
legal  demand.  The  ne  exeat  is  a  proceed- 
ing in  equity  to  obtain  bail,  in  a  case  where 
there  is  a  demand  or  claim  in  equity 
152  *but  not  at  law;  for  if  it  be  a  legal 
claim,  then  the  plaintiff  may  have 
bail  at  law;  and  equity  (except  in  a  few 
cases  of  concurrent  jurisdiction)  i^ill  not 
entertain  him.  Rhodes  v.  Cousins,  6  Rand. 
188.  Upon  the  original  bill,  then,  the  claim 
was  a  legal  one,  and  the  bill  was  properly 
dismissed.  But  the  amended  bill  alleges, 
that  Mrs.  Rucker  was  administratrix  of  the 
first  husband's  estate;  and  an  order  of  court 
is  produced  to  prove  her  qualification  in 
17855,  and  an  inventory  of  the  estate.  And 
Martin  Parks,  one  of  the  plaintiffs,  quali- 
fies as  administrator  de  bonis  non  of  John 
Parks;  and,  in  that  character,  calls  upon 
Rucker  to  account  for  his  wife's  adminis- 
tration, and  his  own.  The  answer  of  Rucker 
demurs  to  this  new  modelling  of  the  case, 
and  adding  new  plaintiffs  and  defendants, 
admits,  that  his  wife  did  qualify  as  admin- 
istratrix, but  denies  that  she  ever  acted  in 
that  character,  or  received  or  held  any  prop- 
erty as  administratrix,  or  that  she  ever  had 
any  thing  to  do  with  the  inventory,  and 
he  relies  on  the  great  length  of  time  after 
which  he  is  called  on  to  account  for  himself 
and  wife.  He  denies  also,  that  she  or  he 
ever  held  the  slaves  as  dower  slaves,  or  that 
any  dower  was  ever   assigned   to  her ;  and 
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says,  that  they  have  held  them  as  their 
own  property  exclusively,  for  above  thirty 
years;  and  he  relies  on  this  holding  for 
title.  There  is  no  proof  in  the  record,  that 
Mrs.  Rucker,  or  her  second  husband  Rucker, 
ever  acted  as  administrators;  and  the  call 
for  an  account  after  this  length  of  time,  is 
certainly  too  stale.  Nor  is  there  any  proof, 
that  these  were  assigned  as  dower.  There 
are  many  witnesses  who  speak  of  the  hear- 
says and  rumors,  and  impressions  of  the 
neighbours ;  but  none  know  any  thing  of 
the  matter.  The  inventory  is  not  signed 
by  the  administratrix,  and  therefore  is  no 
inventory ;  no  proof  that  the  property  men- 
tioned in  it  belonged  to  the  intestate.  This 
is  expressly  decided  in  Carr  v.  Anderson,  2 
Hen.  &  Munf.  361.  Therefore,  whether  we 
take  the  case  upon  the  original  or  supple- 
mental bill,  the  decree  must  be  affirmed. 
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•Wright's  AdmV  v.  Stockton. 

March,  1884,  Rlcbmond. 

(Absent  Brockbnbbouoh,  J.) 

Prindpal  and  Surety-DUcharge  of  Some  Sureties  by 
Act  ol  Obllgor-Elfect  on  Others .•— Debt  on  bond  by 
C.  S.  against  W.'s  administrator  ;  defendant  Ukes 
oyer  of  the  bond,  which  was  a  bond  executed  by  H. 
and  four  others,  of  whom  W.  was  one.  and  then 
pleads  In  bar.  that  W.  and  three  of  the  other  obli- 
goTH  were  sureties  for  H.  the  first  oblifiror.  and 
that  those  three  other  sureties  required  plaintiff 
to  brinff  suit  on  the  bond  prompUy.  accordinfir  to 
statute,  I  Rev.  Code.  ch.  116.  i  6,  7.  8,  but  plaintiff  did 
not  bring  suit,  as  required,  within  a  reasonable 
time,  and  when  she  did  brlofir  suit,  those  three 
other  sureties  pleaded  plaintiff's  failure  to  brlnfir 
suit  promptly.  In  bar  of  her  actions  asralnst  them, 
and  on  that  plea,  judgment  was  given  for  those 


«PrUiclpal  end  Surety- Discharge  of  Surety  at  Law- 
Extension  of  Time.-In  Steptoe  v.  Harvey,  7  Leigh  636. 
after  laying  down  as  a  settled  proposition  that  while 
a  plea  that  the  creditor  has  made  a  binding  agree- 
ment with  the  principal  in  a  bond  to  give  him  time 
without  the  privity  of  the  surety,  can  be  set  up  In  a 
court  of  equity,  such  a  plea  presents  no  bar  to  an 
action  at  law  on  the  bond  against  the  surety  and 
will  be  rejected,  Tuckeb,  P..  says:  "The  case  of 
Wrioht'g  Adm'r  v.  Stockton,  5  Leigh  153.  affords,  how- 
ever, an  exception  to  this  position.  In  that  case 
there  were  four  sureties.  Three  of  them  had  given 
the  notice  authorized  by  the  act  of  assembly,  re- 
quiring the  creditor  to  proceed  against  the  princi- 
pal, and  were  discharged  by  his  f ailu re.  The  fourth 
pitaded  Ihiy  iHiUier  lo  his  own  discharge,  and  this 
tonri  8«9tatii(.'tl  ilie  plea.  I  am  satisfied  that  we  did 
not  err  ia  that  tu-cisiton.  A  discharge  by  statute 
must  of  licccssiiy  be  a  legal  defence,  and  Is  of 
courao  projter  mat. Let  to  be  pleaded  at  law.  It  Is 
tquWaleut,  wheu  11  proceeds  from  the  act  of  the 
ci-ednc*r,  10  a  rtJs^A^e.  and  may  therefore  well  be 
filett^dcd  ;  and  tJie  i-nart,  considering  the  act  which 
released  three  of  the  sureties  as  discharging  the 
Murlh  al»*iJ.  fiusuiiiiea  his  plea  of  that  discharge. 
ThiiL  pl«a  mtgliteven  have  been  pleaded,  had  the 
actum  iw^^  broutf  bt  atrainst  the  principal  as  well  as 
iUe  ^^rety  :  and  judgment  might  have  been  ren- 
4«r<jd  ttpnn  It  for  the  surety  without  impeding  the 
Jodgmeni  ajeafn^tt  the  principal,  both  upon  general 
litinetpl'^.  9  Rand*  171." 

ji^ec  farther  /ut^t-futte  to  Devers  v.  Ross.  10  Gratt. 
miiM*^*^**^^  to  Silt  V.  Bull.  Qilm.  149:  Tremper 
T    HcnipMU,  B  Lclrb  0:eL 


three  sureties  :  upon  general  demurrer  to  this 
plea,  HELD,  the  matter  pleaded  is  a  bar  to  vlaln- 
tlff's  action  against  W.'s  administrator. 
Same— Same— Same.— Wherever  some  of  several 
sureties  are  discharged  by  any  act  or  omission  of 
the  obligee,  the  other  sureties  are  also  discharged. 

Debt,  in  the  county  court  of  Campbell, 
brought  by  Catharine  Stockton  against 
Robert  Wright's  administrator,  on  a  bond 
executed  by  Harrison,  Clark,  Alexander, 
Wilson,  and  the  defendant's  intestate 
Wright,  for  1054  dollars,  payable  the  18th 
August  1815.  The  defendant  took  oyer  of 
the  bond,  and  then  pleaded  in  bar,  that  the 
obligors,  Clark,  Alexander,  Wilson  and 
Wright,  were  sureties  in  the  bond  for  the 
first  named  obligor  Harrison ;  and  that  the 
first  three  named  sureties,  Clark,  Alexander 
and  Wilson,  on  the  24th  January  1820,  gave 
a  written  notice  to  the  obligee,  requiring 
her  to  institute  a  suit  upon  the  bond;  but 
she  delayed  to  bring  such  suit  for  an  un- 
reasonable time,  to  wit,  until  the day 

of ,  before  which   time  Harrison,  the 

principal,  had  come  and  remained  wholly 
insolvent ;  and  the  plaintiff,  having  at  the 
last  mentioned  date  instituted  a  suit  on 
the  bond,  against  Harrison,  Clark,  Alexan- 
der and  Wilson,  such  proceedings  were  had 
therein,  that  it  was  adjudged,  that  the  de- 
fendants   Clark,    Alexander    and    Wilson, 

were  by  reason  of  the  premises, 
154      wholly  discharged  *from  all  liability 

to  pay  the  said  sum  of  money  or  any 
part  thereof,  which  judgment  yet  remained 
in  full  force,  nowise  reversed  or  appealed 
from ;  by  reason  whereof  the  defendant's 
intestate  Wright  became  and  was  wholly 
discharged  to  pay  the  plaintiff  the  said  sum 
of  money  or  any  part  thereof— concluding 
with  a  verification.  To  this  plea  the  plain- 
tiff put  in  a  general  demurrer.  The  county 
court  held    the   plea   a    good  bar,  and  gave 


In  Waggener  v.  Dyer.  11  Leigh  891.  the  principal 
case  and  Ward  v.  Johnson,  6  Munf.  9.  were  cited  to 
the  point  that  a  covenant  not  to  sue  one  of  two  sure- 
ties does  not  exonerate  the  other  surety. 

Same— Statute  Autlioriztng  Requisition  on  Creditor 
to  Sue  Principal— Constructlon.-The  mischief  that 
the  statute,  authorizing  requisition  by  surety  on 
creditor  to  sue  principal,  was  made  to  remedy,  was, 
that  a  creditor  having  his  debt  secured,  and  being 
careless  whether  he  made  it  out  of  the  real  debtor, 
or  the  surety,  would  often  delay  to  sue  till  the 
debtor  became  Insolvent,  and  the  whole  burden  was 
thrown  on  the  surety,  nor  had  he  any  mode  of  pro- 
tection, but  by  the  tedious  and  expensive  proceed- 
ings of  a  bill  Quia  timet  In  equity.  These  words  of 
Judge  Carb  In  the  principal  case  were  quoted  in 
Davis  V.  Snead,  83  Gratt.  708. 

The  object  of  the  sUtute  being  protection  to  the 
sureties,  we  must,  to  that  end.  give  It  a  liberal  con- 
struction more  especially  as  It  Is  to  take  the  place. 
In  a  measure,  of  the  equitable  remedy,  and  Is  itself 
founded  on  equitable  principles.  QUIilan  v.  Lud- 
Ington,  6  W.  Va.  140.  quoting  from  the  principal  case. 

The  statute  makes  it  the  business  of  the  sureties 
to  keep  a  watch  upon  their  principal :  the  creditor 
is  not  obliged  to  move,  till  he  receives  notice.  This 
proposition  of  the  principal  case  was  cited  in  Coles 
V.  Ballard,  78  Va.  149  :  State  v.  Lambert,  44  W.  Va. 
311,28S.  E.  Rep.  932. 

See  the  principal  case  also  cited  in  Creig  v.  Hed- 
lick,  6W.Va.  148. 
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judgment  for  the  defendant.  The  circuit 
court  of  Campbell,  on  the  application  of 
the  plaintiff  allowed  a  supersedeas  to  the 
judgment*  sustained  the  demurrer  to  the 
plea,  and  remanded  the  cause  to  the  county 
court.  And  then,  the  defendant  applied  to 
this  court  for  a  supersedeas  to  the  judgment 
of  the  circuit  court,  which  was  allowed. 

Johnson,  for  the  plaintiff  in  error.    The 
question  in  this  case  depends  on  the  mean- 
ing and  eflect  of  the  statute  of  1794,  for  the 
relief  of  sureties.*    Before  that  statute,    a 
surety  apprehensive  of  loss  from  the  neglect 
of  the  creditor  to  enforce  his  rights  against 
the    principal   debtor,  had  remedy   by    bill 
quia  timet  in  chancery,  to  avert  the  danger; 
and  the  design  of  the  statute  was  to  provide 
for  sureties,  in  such   case,    a   cheaper  and 
more  expeditious  remedy,  which  at  the  same 
time    should  be  co-extensive  in  its  effects, 
by  authorizing  them   to   require    the  cred- 
itor to    anticipate    the    apprehended 
ISS      *insolvency    of    the    principal,   by  a 
prompt    institution    of    suit    on    the 
t>ond,  and    by    making    the    failure  of  the 
creditor  to  comply  with  such  requisition,  a 
discharge   to   the   sureties.     In  the  case  of 
several    sureties  bound   in  the  same  bond, 
each    contracts  on  the   faith  of  the  obliga- 
tion   of    the    others    to    contribute,  in  the 
event  of  loss.     The   legislature    could    not 
have    intended   to  authorize   one  of  several 
sureties  to  require  the  creditor  to  commence 
proceedings,  and  upon  his  failure  to  do  so, 
to   discharge  that    surety   only,    and   thus, 
either    to    leave  his  co-sureties  to  bear  the 
whole  burden  of  a  responsibility  contracted 
on  the  faith  of  his  joint  an 5  equal  liability, 
or  else  to  leave  the  mutual  duties  contracted 
by   the   sureties  to  each   other  unimpaired, 
so  that  the  surety  who  had  been  discharged 
from  the  direct  claim  of    the    creditor,    by 
force  of  his  proceeding   under   the  statute, 
should    still  be  liable  to   his  co-sureties  for 
contribution.     Certainly,    the    surety   who 
effects  a    discharge    under    the    statute,  is 
discharged    absolutely.      The    co-sureties. 


•1  Rev.  C5ode.  ch.  116,  8  6.  7,  8,  pp.  461.  2.  Tbe  6th  sec- 
tion provides,  that  "when  any  person  or  persons 
Hhall  hereafter  become  bound  as  security  or  securl- 
tie«.  by  bond,  bill  or  note,  for  the  payment  of  money 
or  tobacco,  and  shall  apprehend,  that  his  or  their 
principal  or  principals  is.  or  are  likely  to  become 
insolvent,  or  to  mlsrrate  from  this  commonwealth, 
without  previously  discharirinfir  any  such  bond,  bill 
or  note,  so  that  it  will  be  impossible  or  extremely 
difficult  for  such  security  or  securities,  after  beinir 
compelled  to  pay  the  amount  of  the  tobacco  or 
money  which  may  be  due  by  such  bond,  bill  or  note, 
to  recover  the  same  back  from  such  principal  or 
principals,  it  shall  and  may  be  lawful  for  such  se- 
curity or  securities,  in  every  such  case,  provided  an 
action  shall  have  accrued  on  such  bond,  bill  or  note, 
to  require,  by  notice  in  wrltinjr.  of  his  or  their  cred- 
itor or  creditors  forthwith  to  put  the  bond,  bill  or 
note,  by  which  he  or  they  may  be  bound  as  security 
or  securities  as  aforesaid.  In  suit.  And,  unless  the 
creditor  or  creditors  so  required  to  put  such  bond, 
bill  or  note  in  suit,  shall  in  a  reasonable  time  com- 
mence an  action  on  such  bond,  bill  or  note,  and  pro- 
ce€^d  with  due  dilifirence  in  the  ordinary  course  of 
law  to  recover  a  Judgment  for,  and  by  execution  to 
make  the  amount  of  tobacco  or  money  due  by  such 
bond,  bill  or  note,  the  creditor  or  creditors,  so  fail- 
Inir  to  comply  with  the  requisition  of  such  security 
or  securities,  shall  thereby  forfeit  the  rifirht  which 
be  or  they  would  otherwise  have  to  demand  and  re- 
ceive of  such  security  or  securities,  the  amount  of 
the  money  or  tobacco  which  may  be  due  by  such 
bond,  bill  or  note."  The  8th  section  adds  a  proviso, 
"that  the  rifirhts  and  remedies  of  any  creditor  or 
creditors,  against  any  principal  debtor  or  debtors, 
shall  be  in  nowise  affected  thereby :  any  thinsr  to 
the  contrary,  or  seeminsr  to  the  contrary  notwith- 
fltandinff.*'~Note  In  Ori^nal  Edition. 


though  no  parties  to  the  proceeditlg,  must 
be  discharged  also ;  otherwise,  in  the  case 
of  many  sureties,  all  but  one  may  join  in 
the  requisition,  without  notice  of  their  pro- 
ceeding to  their  co-surety,  obtain  an  abso- 
lute discharge  for  themselves  in  his 
absence,  and  leave  the  whole  burden  of 
their  joint  suretyship  on  him  alone.  It  is 
the  conduct  of  the  creditor  that  discharges 
the  sureties  who  make  the  requisition ; 
namely,  his  failure  to  bring  suit  for  the 
debt.     Now,  it  is  a  well  settled  princi- 

156  pie  of  the  common  law,  that  if  one  *of 
several  joint  obligors  be   released   or 

discharged,  no  matter  how,  the  others  are 
discharged ;  and  the  proviso  in  the  8th  sec- 
tion of  the  statute,  saves  to  the  creditor  his 
remedy  against  the  principal  debtor,  but 
not  against  him  and  any  surety  not  joining 
in  the  requisition  on  him  to  proceed.  The 
judgment  of  the  circuit  court  must  have 
been  founded  on  a  strict  literal  construction 
of  the  6th  section,  which  provides,  that  the 
surety  or  sureties  may  make  the  requisi- 
tion on  the  creditor,  and  upon  his  failure 
to  comply  with  the  requisition  of  such 
surety  or  sureties,  he  shall  forfeit  the  right 
to  demand  the  debt  from  such  surety  or 
sureties ;  and  this  was  supposed  to  give  a 
discharge  to  such  sureties  only  as  made  the 
requisition.  But  the  literal  construction, 
which  would  require  that  all  the  sureties 
must  join  in  order  to  the  discharge  of  all, 
would  also  require,  that  all  must  join  in 
order  to  discharge  any,  so  that  the  refusal 
of  one  surety  to  join  the  requisition,  would 
preclude  the  others  from  availing  themselves 
of  the  relief  provided  by  the  statute.  The 
creditor  is  bound  in  conscience,  as  soon  as 
he  is  warned  by  any  one  surety,  of  the 
danger  affecting  all  the  sureties  alike,  to 
commence  his  proceedings  promptly,  for 
the  sake  of  the  sureties  who  have  not  joined 
in  the  warning,  as  well  as  the  surety  who 
gave  it;  and  it  would  be  inequitable  and 
mischievous  to  allow  him,  after  full  warn- 
ing of  danger  to  the  sureties,  to  indulge  the 
principal,  so  long  as  there  is  any  one  surety 
who  has  not  joined  in  the  requisition, 
of  whose  sufficiency  he  is  himself  satisfied, 
and  then  to  throw  the  whole  loss  on  him. 
The  attorney  general,  for  the  defendant 
in  error.  iThe  statute  was  intended  to  en- 
able any  surety  or  sureties,  apprehending 
danger  of  loss  from  the  indulgence  of  the 
creditor  to  the  principal,  to  hasten  his 
proceedings,  by  a  written  requisition.  It 
was  designed  for  the  benefit  of  such  surety 
or  sureties  as  apprehend  danger,  and  are 
desirous  to  anticipate  and  avert  it,  not  for 
such  as  apprehend  no  danger,  and  are 
therefore  content  to  remain  responsible. 
Accordingly,  its  provisions  are  expressly 
confined  to  such  sureties  as  apprehend 
danger,  and  therefore  make  the  requisition  ; 
and  it  makes  the  failure  of  the  cred- 
itor   to  comply  with    the    requisition 

157  *a  forfeiture  of  his  right   to  demand 
the  debt  from  such  surety  or  sureties ; 

meaning,  obviously,  such  as  apprehend 
danger  and  join  in  the  requisition.  The 
legislature  did  not  intend,  that  the  requisi- 
tion of  the  sureties,  and  the  failure  of  the 
creditor  to  comply  with  it,  should  amount 
to  a  release  of  the  bond;  it  imposed  a  par- 
ticular  forfeiture  on    the  creditor;   a    for- 
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feitare  of  his  rights  against  the  sureties  who 
objected  to  longer  indulgence  of  the  princi- 
pal debtor.  The  proviso  of  the  8th  section, 
saving  the  creditor's  rights  against  the 
principal  debtor,  was  inserted  ex  abund- 
ante  cautela ;  and  it  supposes  a  case  in 
which  all  the  sureties  have  joined  in  the 
requisition,  and  in  which  the  creditor,  by 
failing  to  comply  with  it,  has  forfeited  his 
rights  against  them  all.  The  court  in  its 
iconstruction  of  the  statute,  instead  of  hav- 
ing regard  to  the  technical  principle  of  the 
common  law,  whereby  a  release  of  one  joint 
obligor  works  a  release  of  all,  should  rather 
follow  the  analogy  of  another  common 
law  doctrine,  that  a  covenant  by  the  obligee 
not  to  sue  one  joint  obligor,  does  not  pre- 
clude him  from  suing  the  others;  Dean  v. 
Newhall,  8  T.  R.  168;  Button  v.  Eyre,  6 
Taunt.  289;  1  Eng.  C.  L.  R.  385.  For  the 
conduct  of  a  creditor  receiving  a  requisition 
to  bring  suit,  from  some  of  several  sure- 
ties, and  failing  to  comply  with  it,  amounts 
to  no  more  than  a  waiver  of  his  right  of 
action  against  those  who  make  the  requisi- 
tion. The  surety  who  does  not  join  in  the 
requisition,  cannot  complain.  It  is  his 
business  to  take  care  of  himself;  he  has  no 
right  to  rely  on  others  to  take  care  of  him ; 
and  it  is  fair  to  infer  '''rom  his  silence, 
either  that  he  apprehends  no  danger,  and  is 
content  to  abide  the  responsibility,  out  of 
regard  to  the  principal  for  whose  sake  he 
first  incurred  it;  or  that,  if  he  apprehends 
danger,  he  does  not  wish  to  precipitate  the 
measures  of  the  creditor.  The  co-sureties 
ought  not  to  be  allowed  to  hasten  a  suit 
against  him  as  well  as  themselves,  and 
then  give  him  the  benefit  of  the  creditor's 
delay,  though  he  desires  the  delay. 

But  suppose  the  matter  of  this  plea  a 
good  bar,  if  well  pleaded,  the  plea  is  faulty, 
not  in  form  only  but  in   substance.     1st,  It 

does  not  shew,  that  the  sureties  who 
158      made  the  requisition  *on  the  creditor 

to  sue,  stated  in  their  notice,  any 
reason  for  apprehending  danger  of  loss. 
The  statute  gave  them  a  right  to  make  such 
requisition,  in  case  they  apprehended  that 
their  principal  was  likely  to  become  insol- 
vent, or  to  migrate  from  the  commonwealth  ; 
and  they  were  bound  to  state  their  appre- 
hension of  one  or  the  other,  in  order  to  en- 
title them  to  make  such  a  requisition. 
The  creditor  was  not  bound  to  comply  with 
their  requisition,  if  they  did  not  even  pre- 
tend any  just  cause  for  making  it.  2ndly, 
The  statute  makes  the  forfeiture  of  the 
creditor's  right  to  sue  the  sureties,  depend 
on  his  failure  to  commence  his  action  on 
the  bond,  within  a  reasonable  time  after 
the  requisition  made  by  them.  What  is 
a  reasonable  time,  is  a  question  of  law. 
Therefore,  the  plea  ought  to  have  stated 
the  time  to  which  the  obligee  delayed 
to  commence  the  action  on  the  bond, 
distinctlv  and  precisely.  But  in  this  plea, 
the  date  to  which  the  obligee  delayed  to 
bring  the  action,  is  left  in  blank. 

Johnson,  in  reply.  The  statute  does  not 
require  the  sureties  to  state  their  reasons 
for  apprehending  danger,  in  their  requisi- 
tion upon  the  creditor  to  commence  his 
action.  He  can  be  nowise  injured  by  the 
utmost  promptitude;  and  he  is  bound  to 
comply    with    their    request,    whether    he 


thinks  they  have  just  cause  of  apprehen- 
sion or  not.  As  to  the  objection  taken  to 
the  plea  on  account  of  the  blank  left  in  it, 
that  surely  cannot  be  available  upon  a  gen- 
eral demurrer.  The  plea  avers,  that  the 
creditor  delayed  to  bring  suit  for  an  unrea- 
sonable time,  and  lays  the  date  under  a 
scilicit. 

CARR,  J.  The  question  is,  whether  the 
plea  demurred  to  be  a  good  bar  or  not? 
The  question  depends  on  the  construction 
of  the  statute  of  1794  for  the  relief  of  sure- 
ties, and  is  one  of  the  first  impression. 
In  the  construction  of  statutes,  we  are 
told,  we  must  first  look  to  the  mischief,  and 
then  to  the  remedy,  and  so  administer  the 
law  as  to  advance  the  one  and  suppress  the 
other.  The  mischief  of  this  statute  was 
made  to  remedy,  was,  that  a  creditor  having 
his  debt  secure,  and  being  careless  whether 
he  made  it  out  of  the  real  debtor,  or  the 
surety,  would  often  delay  to  sue  till 
159  the  debtor  *became  insolvent,  and  the 
whole  burden  was  thrown  on  the 
surety,  nor  had  he  any  mode  of  protec- 
tion, but  by  the  tedious  and  expensive  pro- 
ceeding of  a  bill  quia  timet  in  equity.  The 
remedy  which  the  statute  gives  instead  of 
this,  is  a  written  requisition  to  the  cred- 
itor to  sue ;  and  if  after  receiving  this,  he 
chooses  to  give  indulgence,  it  is  at  his 
own  risk.  The  object  of  the  statute  being 
protection  to  the  sureties,  we  must  to  that 
end,  give  it  a  liberal  construction ;  more 
especially,  as  it  is  to  take  the  place,  in  a 
measure,  of  the  equitable  remedy,  and  is 
itself  founded  on  equitable  principles.  In 
this  case,  the  creditor  was  required  to  sue 
by  three  of  the  sureties,  and  delayed  to  do 
so,  for  an  unreasonable  time;  in  conse- 
quence of  which  delay,  the  three  sureties, 
who  joined  in  the  requisition,  have  Deen 
discharged  by  a  judgment,  from  all  liabil- 
ity. This  is  stated  in  the  plea,  and  ad- 
mitted by  the  demurrer.  It  is  contended, 
that  this  does  not  discharge  the  defendant, 
because  his  intestate  did  not  join  in  the 
requisition  upon  the  plaintiff  to  bring* 
suit.  If  we  take  the  statute  literally,  it 
would  seem  to  require,  that  where  there 
are  more  sureties  than  one,*  all  shall  join 
in  the  requisition ;  for  the  words  are 
"where  any  person  or  persons  shall  become 
bound  as  the  security  or  securities  in  a 
bond  &c.  and  shall  apprehend  that  his  or 
their  principal  is  likely  to  become  insolvent 
Ac.  it  shall  be  lawful  for  such  security  or 
securities  to  give  notice  Ac."  Yet  this 
construction  would  in  a  great  measure  de- 
feat the  remedy,  as  it  would  put  it  in  the 
power  of  one  where  there  were  many  sure- 
ties, to  prevent  the  notice,  by  refusing  to 
join.  Indeed,  such  a  construction  was  not 
contended  for.  If  we  look  at  the  object  and 
reason  of  the  law,  it  would  seem,  that  a 
notice  to  sue  by  a  part  of  the  sureties, 
would  be  as  effectual,  as  one  given  by 
them  all.  The  purpose  is  to  inform  the 
creditor,  that  there  is  danger  to  the  sure- 
ties in  his  further  indulgence,  and  that  if 
he  gives  it,  he  must  do  so  at  his  own  hazard. 
The  statute  authorizes  the  sureties  to  give 
the  notice,  when  they  apprehend,  either 
that  the  principal  is  likely  to  become  insol- 
vent, or  to  migrate  from  the  state:  now, 
suppose  the  sureties  to   live  at  a  distance. 
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and  that  one  of  them  chances  to  dis- 
160     cover  that  the  debtor  is  on  *the  eve 

of  leaving  the  state,  and  gives  the 
creditor  such  notice  as  would  enable  him, 
by  a  prompt  movement,  to  arrest  him  and 
get  bail;  but  he  takes  no  step,  and  the 
debtor  migrates :  can  it  be  imagined,  that 
he  would  be  afterwards  suffered  to  recover 
the  debt  of  those  sureties  who  gave  him 
no  notice?  Yet  the  words  of  the  law  are 
the  same  in  both  cases,  and  so  is  the  rea- 
son. Again,  we  know  that  there  is  a  prin- 
ciple of  the  common  law  attaching  to  all 
joint  obligations,  bj  which  a  discharge  of 
one  obligor  is  a  discharge  of  all.  If  it  be 
said,  that  this  principle  contemplates  some 
act  done  by  the  obligee,  I  admit  it,  but  I 
hold  that  in  this  case  there  was  such  an 
act.  The  statute  makes  it  the  business  of 
the  sureties  to  keep  a  watch  upon  their 
principal:  the  creditor  is  not  obliged  to 
move,  till  he  receives  notice;  and  if  then 
he  promptly  puts  the  bond  in  suit,  gets 
his  judgment,  and  issues  his  execution  in 
the  usual  course,  the  sureties  remain  j'ust 
as  liable  as  if  no  notice  had  been  given. 
It  is  not  the  notice,  then,  which  discharges 
the  sureties;  but  (says  the  statute)  unless 
the  creditor  so  required  to  sue,  shall  in  a 
reasonable  time  commence  an  action  on  the 
bond  Ac.  he  shall  forfeit  the  right  to  re- 
cover of  the  sureties.  This,  therefore, 
is  the  operating  principle  in  the  discharge 
of  the  sureties;  this  unreasonable  delay, 
this  culpable  indulgence  given  to  the  debtor 
after  notice  to  sue,  is  the  act  which  for- 
feits the  creditor's  right  to  recover  of  the 
sureties;  in  other  words,  releases  them 
from  the  debt.  The  act  of  the  obligee, 
then,  in  the  case  before  us,  having  released 
the  three  sureties  who  gave  him  notice, 
how  can  it  be  doubted,  that  the  common 
law  principle  applies,  and  discharges  the 
defendant  here?  It  is  very  clear,  the  legis- 
lature thought  this  principle  applied,  or 
it  would  not  have  provided  against  its 
affecting  the  right  of  the  creditor  to  recover 
of  the  debtor  himself.  There  is  another 
ground,  on  which  I  think  the  defendant 
discharged.  The  well  established  rule  of 
equity,  adopted  also  by  courts  of  law,  is, 
that  if  the  creditor  takes  any  step,  or  does 
any  act,  by  which  he  changes  the  situation 
of  the  surety,  without  his  assent,  the  surety 
is  released.     We   know,   that  every    surety 

paying  the  debt,    has   a  right  to  call 
161      on  his  co-sureties  *for    contribution  : 

this  is  a  vital  element  in  his  contract, 
that  at  the  worst  he  shall  only  pay  his  rate- 
able proportion.  Now,  by  the  unreasonable 
indulgence  given  by  the  creditor  here  to 
the  debtor,  after  she  was  required  to  sue, 
she  has  released  three  of  the  sureties;  they 
are  wholly  free:  and  if  in  this  suit  there 
should  be  a  recovery  against  the  defendant, 
he  will  have  to  pay  the  whole  debt,  with- 
out a  right  to  call  upon  his  co-sureties  for 
contribution.  This  important  change  in 
his  liability,  having  been  effected  by  the 
act  of  the  creditor,  he  is  wholly  discharged. 
Therefore,  on  every  ground,  I  think  the 
plea  presents  a  good  bar,  and  that  the  judg- 
ment of  the  circuit  court  should  be  reversed, 
and  that  of  the  county  court  affirmed. 
CABELrL  and  BROOKE,  J.,  concurred. 
TUCKER,    P.      The    first    question    is. 


whether   the    defence    set    up  in  the  plea, 
suppos*ng  it  well  pleaded,  is  a  good  bar? 

The  real  defence  is  founded  on  a  well  es- 
tablished principle  of  the  common  law,  that 
if  one  of  several  obligors  is  discharge^  by 
the  act  of  the  obligee,  as  by  release,  break- 
ing ofif  his  seal  &c.  the  other  obligors  are 
also  dischar&^ed.  The  reason  is,  that  they 
did  not  engage  to  incur  the  obligation 
singly ;  each  looked  to  the  aid  of  his  co- 
obligors.  Therefore,  when. the  obligee  dis- 
charges one,  he  changes  the  contract,  and 
unless  it  be  a  discharge  to  all,  he  would 
thus  bind  the  others  by  a  new  contract  with- 
out their  assent.  This  cannot  be  allowed ; 
and,  therefore,  his  discharge  of  one  is  a 
discharge  of  all.  Again,  if  a  joint  suit  be 
brought,  a  joint  judgment  must  be  recov- 
ered ;  which  cannot  be  if  one  be  discharged ; 
nor  can  suit  be  brought  without  joining  him 
who  has  been  discharged.  And  again,  if  a 
joint  judgment  be  recovered  against  all, 
and  one  of  them  pays  it,  he  may  compel 
the  others  to  contribute ;  but  he  who  has 
been  discharged,  cannot  be  compelled  to 
contribute;  and  so  the  obligee,  by  dis- 
charging one,  has  taken  away  the  right  of 
the  others  to  call  on  him  for  contribution. 
The  creditor  cannot  recover  judgment  for 
the  supposed  proportion  of  those  who 
162  *have  not  been  discharged;  for,  if 
the  debt  has  in  no  part  been  paid, 
judgment  must  be  rendered  for  the  whole. 
In  short,  where  parties  are  thus  bound  to- 
gether, the  privity  between  them  gives  to 
each,  the  advantage  of  any  release,  or  any 
counter  security,  which  the  others  may 
obtain. 

The  question  in  this  case,  then,  is 
whether  the  discharge  of  the  three  sureties, 
has  been  effected  by  the  act  of  the  obligee? 
I  think  it  has.  The  statute,  indeed,  says 
the  sureties  giving  the  notice  and  making 
the  requisition  on  the  obligee  to  bring  suit, 
shall  be  discharged,  unless  the  obligee 
bring  suit  in  a  reasonable  time.  If  he  does 
not  bring  the  suit,  they  are  discharged. 
The  omission  to  bring  suit  is  the  act  of  the 
obligee,  and  so  the  discharge  is  the  conse- 
quence of  his  act.  If  it  were  otherwise,  the 
most  unjust  consequences  would  follow. 
For,  before  the  statute,  any  one  of  several 
sureties  might  hie  a  bill  quia  timet  in 
equity;  and,  upon  the  plain  construction  of 
the  statute,  I  take  it,  that  any  one  of  sev- 
eral sureties  may  require  the  creditor  to 
commence  his  action.  Then,  so  soon  as  the 
bond  has  become  payable,  any  one  surety 
might  absolve  himself,  by  a  notice  to  the 
creditor  requiring  him  to  bring  suit,  with- 
out any  notice  to  his  co-obligors;  or  all 
but  one  might  join  in  the  notice  to  the 
creditor,  and  in  the  end  throw  the  whole 
burden  upon  him  who  never  dreamed  of 
it.  The  effect  of  this  would  be  a  scramble 
among  the  sureties  to  get  clear,  as  soon  as 
the  bond  falls  due,  lest  others  should  get 
clear  first. 

The  only  seeming  difficulty  is,  that  in  the 
view  we  take  of  the  case,  one  surety  is 
enabled  to  hurry  the  suit  of  the  creditor 
against  all.  But  I  think  that  no  objec- 
tion. The  creditor  may  take  a  new  bond  if 
he  is  disposed  to  give  time;  if  not,  let  him 
sue.  There  is  no  doubt,  any  one  surety 
has  a   right,  by  bill  quia  timet,   to  compel 
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the  creditor  to  proceed,  even  when  he  ap- 
prehends the  insolvency,  not  of  the  princi- 
pal only,  but  of  a  co-surety. 

There  is  a  plain  difference  between  this 
case  and  that  of  a  covenant  not  to  sue  one 
of  several  obligors.  Notwithstanding  the 
covenant  not  to  sue,  the  obligee  may  sue  all, 
and  recover  judgment  against  all; 
163  each  is  bound  to  pay  his  *proportion ; 
and  then  the  covenantee  recovers  back 
what  he  has  been  compelled  to  pay.  But 
in  the  case  of  a  release  or  discharge  of 
one,  it  is  a  bar  to  the  action  against  all  or 
any,  and  may  be  so  pleaded.  There  can 
be  no  recovery  against  the  release;  and, 
therefore,  either  there  can  be  no  recovery 
against  any  of  the  obligors,  or  the  burden 
must,  contrary  to  the  contract,  fall  upon 
those  who  are  not  released,  and  they  can- 
not have  contribution.  So  here,  the  cred- 
itor having,  by  his  own  conduct,  lost  all 
right  of  recovery  against  three  of  the  sure- 
ties, and  thus  debarred  the  fourth  of  his 
remedy  over  against  them,  the  fourth  is 
also  discharged.  For,  by  force  of  this 
statute,  the  omission  of  the  obligee  to  sue 
upon  the  requisition  of  the  three  sureties, 
was  equivalent  to  a  release  of  those  sure- 
ties. 

As  to  the  particular  objections  to  the 
plea,  it  is  sufficient  to  say,  that  I  hold  it 
well  enough  pleaded,  upon  general  demur- 
rer to  it. 

Judgment  of  the  circuit  court  reversed, 
and  that  of  the  county  court  affirmed. 


164      *Carr'8  Adm'r  and  Legatees  v.  Chap- 
man's Legatees. 

Marcb.  1884,  Richmond. 

(Absent  Tuckbb,  P.,  and  Brocksnbrough.  J.*) 

Chancery  Practice— Administration  Account— Lapse  of 
Tinie.t— Bill  by  tlie  legatees  of  A.  asralnst  the  ex 'or 
and  lesratees  of  B.  who  was  ex'or  of  A.  for  an  ac- 
count of  B.'s  administration  of  A/s  estate.— B.'s 
ex'or  beinff  himself  one  of  A.*s  legatees,  and  so  a 
party  in  interest  with  plaintiffs:  it  appears,  that 


♦  This  case  was  argaed  before  Judge  Bbocken- 
BROUGH  was  appointed  as  judge  of  this  coarL 
tChancery  Practice— Accounts— Lapse  of  Time.— it  is 

a  familiar  doctrine  of  courts  of  equity  that  nothing 
can  call  forth  these  courts  into  activity  but  con- 
science, good  faith  and  reasonable  diligence. 
Where  these  are  wanting  the  court  is  passive  and 
does  nothing.  Thus,  while  the  adjudicated  cases 
do  not  fix  any  period  as  limiting  the  demand  for  an 
account,  yet,  if.  from  the  delay  which  has  taken 
place,  it  is  manifest  that  no  correct  account  can  be 
rendered,  that  any  conclusion  to  which  the  court 
cato  arrive  must  at  best  be  conjectural,  and  that 
the  original  transactions  have  become  so  obscured 
by  time  and  the  loss  of  evidence  and  the  death  of 
parties,  as  to  render  it  difficult  to  do  justice,  the 
court  will  not  relieve  the  plaintiff.  If.  under  the 
circumstances  of  the  case,  it  is  too  late  to  ascertain 
the  merits  of  the  controversy,  the  court  will  not 
Interfere,  whatever  may  have  been  the  original 
Justice  of  the  claim.  To  this  effect,  the  principal 
case  was  cited  in  Harrison  v.  Gibson.  28  Gratt.  212, 
228  (relief  refused  because  of  delay  of  14  years  after 
right  accrued),  and  foot-note;  Hayes  v.  Goode.  7 
Lieigh  481.  486. 492  (suit  brought  against  estate  of  exec- 
utor 17    years  after  his  death;  bill  dismissed  on 


no  account  of  B.'s  administration  of  A.'s  estate 
has  ever  in  fact  been  settled:  but  this  bill  is  filed 
28  years  after  B.'s  death,  and  from  12  to  »  years 
after  the  youngest  of  plaintiffs  attained  to  full 
age,  and  the  accounts  called  for  would  involve 
very  ancient  and  complicated  transactions:   Held. 


account  of  laches  and  lapse  of  time):  Spengler  ▼. 
Snapp,  5  Leigh  490;  foot-nots  to  Atkinson  v.  Robinson. 
9  Leigh  888  (bill  dismissed  because  amount  due 
complainant  could  only  be  ascertained  by  a  settle- 
ment of  accounts  in  reference  to  transactions  more 
than  27  years  old  at  commencement  of  suit) ;  Car- 
uthers  v.  Trustees.  12  Leigh  610,  618  (bill  for  ac- 
count of  lottery  fund  13  years  after  death  of  chief 
manager;  relief  refused  on  account  of  staleness  of 
transactions,  the  parties  who  could  explain  them 
being  dead):  Page  v.  Booth,  l  Rob.  166  (suit  requir- 
ing investigation  of  transactions  occurring  80  years 
previous  to  institution  of  suit:  bill  dismissed  on 
account  of  lapse  of  time  and  obscurity  of  transac- 
tions): Hillisv.  Hamilton,  10  Oratt  804  (bill  for 
administration  account  26  years  after  death 
of  intestate,  21  years  after  death  of  adminis- 
trator: dismissed  on  account  of  staleness  of 
claim):  Doggett  v.  Helm,  17  Gratt.  96,  97  (biU 
in  relation  to  land-warrants  dismissed  on  the 
ground  of  laches  and  lapse  of  time,  17  years). 
a.nA  foot-note;  Foster  v.  Rison.  17  Gratt  848  Caches 
in  seeking  a  partnership  account);  foot-note  to 
Bargamin  v.  Clarke,  90  Gratt  544:  foot-note  to  Car- 
ter V.  McArtor,  28  Gratt  867  (relief  refused  after 
lapse  of  6  years) :  Stamper  v.  Garnett  81  Gratt  568 
(account  of  administration  of  an  estate  refused  11^ 
years  after  death  of  testator) ;  Hatcher  v.  Hall.  77 
Va.  577  (on  account  of  long  acquiescence,  relief 
refused  devisee  35  years  after  death  of  testator): 
Castleman  v.  Dorsey,  78  Va.  849  (bill  for  final  settle- 
ment of  administration  85  years  after  death  of 
testator:  relief  denied):  Morrison  v.  Householder,  71^ 
Va.  681  (suit  against  guardian  and  sureties  19  years 
after  termination  of  guardianship  for  amount  due 
ward :  transactions  held  not  obscured  by  lapse  of 
time):  Perkins  v.  Lane.  82  Va.  62  (petition  setting- 
up  claim  against  estate  of  commissioner  dismissed 
on  account  of  lapse  of  time) ;  Gibboney  v.  Kent,  8? 
Va.  888.  4  S.  E.  Rep.  618  (suit  to  surcharge  and  falsifr 
executorial  transactions  18  years  after  first  settle- 
ment and  16  years  after  final  settlement:  relief 
denied  on  account  of  laches  and  lapse  of  time) ;  Tur- 
ner V.  Dillard,  82  Va.  589  (suit  for  settlement  of  ad- 
ministration account  87  years  after  executor 
qualified;  bill  dismissed  on  account  of  lapse  of 
time):  Green  v.  Thompson.  84 Va.  896.  5  S.  E.  Rep. 
607  (bill  to  surcharge  and  falsify  ex  parte  settle- 
ment of  administrator  filed  25  years  after  death  of 
administrator  and  17  years  after  his  accounts  closed 
by  subsequent  administrators:  lapse  of  time  held  a 
bar  to  suit) ;  Griffin  v.  Birkhead.  84  Va.  617,  5  S.  E. 
Rep.  685  (suit  to  annul  conveyance  made  51  years 
previously  and  28  years  after  death  of  grantee: 
relief  refused  on  account  of  lapse  of  time) ;  Reed  t. 
Dlngess.  56  Fed.  Rep.  176  (relief  refused  on  ac- 
count of  laches  and  lapse  of  time). 

See  further,  foot-note  to  Stamper  v.  Garnett,  81 
Gratt  563;  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest  & 
Gratt  6;  monographic  note  on  "Laches"  appended 
to  Peers  v.  Bamett  12  Gratt  410. 

Same-LlmiUtions.— It  is  a  principle  uniformly 
recognized  and  acted  upon  by  courts  of  equity  that, 
where  concurrent  remedies  exist  to  one  of  which  a 
limitation  Is  prescribed  and  to  the  other  none,  such 
court  will  apply  the  prescribed  limitation  to  both. 
Werdenbaugh  v.  Reid,  20  W.  Va.  598,  citing  the  prin- 
cipal case,  and  Brown  v.  Campbell,  88  Gratt  402. 
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the  ^eat  lapse  of  time  Is  a  safflclent  objection  to 
the  relief  prayed  by  the  bill  afiralnst  the  repre- 
sentatives of  the  first  ex*or:  especially,  under 
circnmstances.  shewing  that  nothing  was  probably 
dne.  and  that  from  loss  of  papers  and  evidence, 
tHe  accounts  cannot  be  now  fairly  settled. 

This  was  an  appeal  from  a  decree  of  the 
superiour  court  of  chancery  of  Fredericks- 
burg. 

The  bill  was  exhibited,  in  April  1818,  by 
Charles  Chapman,  James  Thornton,  and 
Thomas  Thornton  administrator  of  Carr 
Chapman  deceased,  children  and  legatees 
of  Thomas  Chapman  the  elder  deceased, 
against  Thomas  Chapman  the  younger,  in 
his  own  right  and  as  executor  of  William 
Carr  decea^d,  who  was  the  surviving  part- 
ner and  the  executor  of  Thomas  Chapman 
the  elder,  and  Susanna  Guionette  relict 
of  the  same  Thomas  Chapman  the  elder :  and 
the  object  of  the  suit  was,  to  have  a  settle- 
ment of  certain  partnership  transactions 
between  T.  Chapman  the  elder  and  William 
Carr  in  their  lifetime,  and  of  the  accounts 
of  Carr's  administration,  during  his  life,  of 
the  estate  of  T.  Chapman  the  elder,  and 
of  the  accounts  of  T.  Chapman  the  younger, 
as  executor  of  Carr  the  surviving  partner, 
and  as  executor  of  T.  Chapman  the  elder, 
after  the  death  of  Carr  the  immediate  exec- 
utor,— and  a  decree  for  whatever  should  be 
found  due  to  the  plaintiffs,  as  legatees  of 
T.  Chapman  the  elder,  and  as  assignees 
of  their  mother  Mrs.  Guionette, 
165  ♦who  had  assigned  to  the  plaintiffs 
shortly  before  the  suit  was  brought 
all  her  interest  in  the    claim. 

The  defendant  T.  Chapman  the  younger, 
in  his  answer,  admitted  that  there  had 
never  been  any  settlement  of  the  accounts; 
but  he  insisted,  that  there  was  nothing  due 
to  the  plaintiffs,  though  he  professed  his 
willingness  to  enter  into  a  settlement,  and 
to  produce  the  books.  The  circumstances 
of  the  case,  so  far  as  they  effect  the  point 
on  which  the  cause  was  decided  in  this 
court,  were  as  follows : 

In  the  year  1765,  T.  Chapman  the  elder 
and  William  Carr  entered  into  a  mercantile 
partnership,  which  continued,  with  some 
changes  of  members  and  some  interruptions 
of  its  business,  until  1782.  During  this 
time,  two  other  persons  had  been  succes- 
sively admitted  into  the  partnership,  and 
had  gone  out,  without  otherwise  affecting 
it  than  by  temporary  changes  in  the  name 
of  the  firm ;  the  original  partners,  Chapman 
and  Carr,  abiding  in  it  from  first  to  last, 
settling  with  their  temporary  partners  as 
they  went  out,  paying  them  their  shares, 
and  transferring  the  balances  from  one 
firm  to  the  other,  in  the  order  of  their 
succession.  In  1782,  Chapman  and  Carr 
were  equally  and  alone  concerned;  and 
having  been  successful  in  trade,  they,  in 
that  year,  came  to  a  settlement  of  their 
accounts,  and  dissolved  their  partnership. 
Carr  was  found,  on  that  settlement,  a  cred- 
itor of  the  partnership  to  a  large  amount; 
and  debts  due  the  partnership  to  an  equiv- 
alent amount,  were  transferred  to  him,  in 
satisfaction  of  the  balance  due  him;  and, 
each  partner  being  thenceforth  engaged  in 
a  separate  business,  each  undertook  to 
collect,    as  they   could,  the  remaining  out- 


standing debts  due  the  partnership,  and 
to  account  with  the  other  for  his  collec- 
tions. A  further  settlement  was  made  be- 
tween the  partners  in  December  1783,  which 
was  entered  on  the  books  in  the  handwrit- 
ing of  Chapman  ;  but  the  partnership  ac- 
counts were  never  finally  settled ;  and  each 
partner  continued  his  collections  during  the 
remainder  of    his  life. 

Chapman   died    in   March    1785;  and    by 
his  will,  after  making  some   provision    for 
his  wife,  and  some  specific  bequests,  he  de- 
vised and  bequeathed    the  residue  of 

166  his  estate  *to  Thomas  Chapman  the 
younger,    his    natural    son,    and  his 

three  legitimate  children,  Charles,  Carr,  and 
Jane  Chapman,  all  then  infants;  and  ap- 
pointed his  former  partner,  Carr,  his  execu- 
tor. Carr  took  probat  of  the  will,  and 
proceeded  in  the  execution  of  his  office, 
receiving  the  profits  of  the  testator's  real 
and  administering  his  personal  estate,  and 
collecting  also  the  outstanding  debts  due 
Carr  &  Chapman,  till  his  own  death  in 
1790.  Carr  had  never  returned  any  inven- 
tory of  his  testator  Chapman's  estate 
(though  an  inventory  made  before  his 
death,  was  returned  afterwards),  and  never 
settled  his  accounts  of  administration,  or 
his  accounts  as  surviving  partner  of  his 
testator.  Carr  left  a  will,  of  which  Simon 
Luttrell  and  Thomas  Chapman  the  younger, 
therein  named  executors,  took  probat  in 
February  1791. 

Some  years  before  Carr's  death,  namely, 
in  December  1785,  an  order  had  been  made 
by  the  county  court  of  Prince  William, 
directing  a  division  of  the  slaves  of  his 
testator  T.  Chapman's  estate,  among  his 
legatees;  and  in  January  1790,  shortly  be- 
fore his  death,  at  Carr's  instance,  another 
order  had  been  made  by  the  same  court, 
appointing  commissioners  to  settle  his  ac- 
counts of  administration  of  Chapman's 
estate;  but  neither  of  these  orders  had 
been  acted  on.  And  the  county  court,  at 
February  term  1791,  after  Carr's  death, 
made  another  order,  appointing  commis- 
sioners to  settle  the  accounts  of  Carr's  ad- 
ministration of  his  testator  Chapman's 
estate;  upon  which  the  commissioners 
made  report,  at  May  term  1792,  **that  from 
the  complication  of  the  accounts,  they 
could  make  no  settlement." 

Mrs.  Chapman,  the  widow  of  the  testa- 
tor T.  Chapman  the  elder,  had  renounced 
the  provision  made  for  her  by  his  will. 
In  June  1785,  she  was  appointed  guardian 
of  her  infant  children,  Charles,  Carr,  and 
Jane  Chapman ;  and,  not  long  afterwards, 
she  married  a  second  husband,  named 
Guionette. 

The    county  court  of  Prince   William,  at 

its  November  term  1792,  in  a  friendly  suit  in 

chancery    between   the   parties,     made    an 

order    appointing    commissioners    to 

167  assign  to  *Mrs.  Guionette  her  dower 
and  thirds  of  the  estate  of  T.  Chap- 
man the  elder,  her  first  husband,  and  to 
divide  the  residue  among  his  devisees  and 
legatees.  The  commissioners  reported  the 
assignment  and  division  by  them  made  in 
October  1793;  and,  at  November  term  fol- 
lowing, a  final  decree  was  made  confirm- 
ing the  report.  The  legitimate  children 
of   T.  Chapman    the  elder,  were,  all  three, 
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still  minors,  but  none  of  them  after  their 
attainment  to  full  age,  made  any  complaint 
of,  or   sought  to  disturb,  this  decree. 

T.  Chapman  the  younger  survived  L#ut- 
trell  his  co-executor  of  C^rr,  and  proceeded 
alone  in  the  execution  of  his  office  (it  ap- 
peared, indeed,  that  he  had  been  the  only 
acting  executor  from  the  first),  collecting 
the  unadministered  funds  of  the  first  testa- 
tor T.  Chapman  the  elder,  and  the  outstand- 
ing debts  of  the  partnership  of  Carr  & 
Chapman,  of  which  last  some  were  collected 
by  him  as  late  as  the  year  1811.  He  never 
settled  any  account  of  the  administration 
of  the  assets  of  Chapman  the  elder.  But  in 
1806,  he  made  a  partial  settlement  of  his 
accounts  of  administration  of  the  estate  of 
his  immediate  testator  Carr,  before  a  com- 
missioner of  the  county  court  of  Prince 
William;  in  which  accounts,  his  collections 
of  outstanding  debts  due  the  partnership 
of  Carr  &  Chapman,  were  carried  to  the 
credit  of  Carr's  estate.  This  settlement, 
ratified  by  two  of  Carr's  legatees,  was  re- 
turned to  the  county  court,  approved  and 
recorded.  But  no  final  settlement  having 
been  made  of  his  accounts  of  administra- 
tion as  executor  of  Carr,  the  legatees  of 
Carr  in  1813,  brought  suit  against  him  in  the 
superiour  court  of  chancery  of  Fredericks- 
burg, to  compel  a  final  settlement  of  those 
accounts.  In  May  1817,  the  court  referred 
the  accounts  to  a  commissioner  for  settle- 
ment; who,  in  April  1821,  made  a  report, 
shewing  a  balance  of  above  20,000  dollars, 
due  from  the  executor  to  Carr*s  estate ;  that 
balance  consisting,  in  part,  of  the  execu- 
tor's collections  of  outstanding  debts  due 
the  partnership  of  Carr  &  Chapman. 

It  was  certain,  that  the  accounts  of  the 
administration  of  the  estate  of  T.  Chapman 
the  elder,  either  by  his  immediate  executor 
Carr  in  his  lifetime,  or  by  T.  Chap- 
168  man  the  *younger  after  Carr's  death, 
had  never  been  settled  at  all.  After 
the  second  marriage  of  the  widow  of  T. 
Chapman  the  elder,  the  affairs  of  his  infant 
children  and  legatees  were  so  mismanaged, 
that  the  county  court  revoked  her  appoint- 
ment as  their  guardian,  and  appointed 
Charles  Ewell  their  guardian.  Ewell  (as 
he  deposed)  made  inquiry  of  T.  Chapman 
the  younger,  whether  Carr's  estate  was  not 
indebted  to  his  wards?  Chapman  answered, 
that  he  did  not  believe  any  thing  was  due 
to  them,  but  that  when  a  suit  should  be 
brought,  he  should  be  willing  to  account, 
and  that  any  one  might  inspect  the  books; 
and  he  did  shew  some  of  the  books  to 
Ewell,  who  looked  into  them;  but,  though 
he  thought  there  was  money  due  his  wards, 
he  did  not  demand  a  settlement,  or  bring  a 
suit  to  compel  one,  because  he  had  no  funds 
to  bear  the  expenses  of  such  a  suit.  And 
Ewell  deposed,  that  when  his  wards  at- 
tained full  age,  they  were  poor,  and  none 
of  them  were  able,  till  very  recently,  to  bear 
the  expenses  of  a  suit,  and,  indeed,  none  of 
the  plaintiffs  but  Charles  Chapman  had 
means  now  for  the  prosecution  of  this 
suit. 

It  appeared,  that  the  plaintiff  Charles 
Chapman  attained  to  full  age,  about  the 
year  1796;  and  that  he  had  purchased  the 
rights  of  the  other  plaintiffs. 

It  also  appeared,    that    T.    Chapman    the 


younger,  who  was  himself  a  legatee  of  T. 
Chapman  the  elder,  as  well  as  the  executor 
of  Carr,  had  better  opportunities  than  any 
other  person  to  understand  the  state  of  the 
accounts,  and  was  an  accomplished  account- 
ant. • 

Such  was  the  state  of  the  case,  on  the 
original  bill. 

In  September  1819,  leave  was  given  to  the 
plaintiffs  to  amend  the  bill,  and  make  the 
legatees  of  Carr  parties  defendants;  and 
the  cause  coming  on  for  hearing  at  the 
same  time,  on  the  original  bill,  as  to  the 
defendant  T.  Chapman  the  younger,  an  or- 
der was  made,  by  consent  of  parties,  direct- 
ing him  to  render  accounts,  before  a  com- 
missioner of  the  court,  of  his  testator  Carr's 
administration  of  the  estate  of  Chapman 
the  elder,  and  of  the  partnership  transac- 
tions of  Carr    &    Chapman,     stating 

169  what  moneys  or  effects  of    the  *part- 
nership    came  to    Carr's    hands  after 

the  affairs  of  the  partnership  were  under 
his  management.  But  it  was  ag^reed,  that 
this  reference  of  the  accounts  should  be 
without  prejudice  to  any  defence  that 
should  be  made  by  the  new  defendants,  the 
legatees  of  Carr ;  and  that  the  propriety  of 
ordering  such  accounts,  as  a  question  of 
law,  should  be  (eft  open  for  t)ie  judgment 
of  the  chancellor. 

The  plaintiffs  filed  their  amended  bill, 
suggesting,  that  as  the  defendant  Chap- 
man, the  executor  of  Carr,  was  himself  a 
legatee  of  Chapman  the  elder,  and  might 
thus  be  equally  interested  with  the  plain- 
tiffs in  the  recovery  sought  by  them,  it 
would  be  proper  that  Carr's  legatees  should 
be  made  parties  defendants,  in  order  that 
they  might  defend  their  own  interests, — and 
praying  that  they  should  be  made  parties 
accordingly. 

The  legatees  of  Carr  (who  were  his  only 
surviving  child,  and  his  grandchildren, 
two  of  whom  were  infants  at  the  time  they 
were  made  parties)  in  their  answer,  relied 
on  the  statute  of  limitations  as  a  bar  to 
the  relief  prayed;  and  if  the  statute  was 
not  a  bar,  they  yet  insisted,  that  the  great 
length  of  time  which  had  elapsed,  and 
which  rendered  it  impossible  now  to  ad- 
just the  accounts,  was  a  sufiicient  objection 
thereto.  They  relied  also,  on  the  circum- 
stance of  T.  Chapman  the  younger  being 
interested  with  the  plaintiffs  as  a  co-lega- 
tee of  T.  Chapman  the  elder,  representing 
the  estate  of  that  testator  as  well  as  the 
estate  of  Carr,  and  being  the  only  person 
acquainted  with  the  transactions,  and  hav- 
ing competent  information  to  do  justice  to 
the  estate  of  the  latter,  while  it  was  his  in- 
terest to  swell  the  amount  due  the  estate 
of  the  former, — and  they  referred  to  the 
proceedings  in  the  county  court  in  1792-3, 
for  the  division  of  the  estate  of  T.  Chap- 
man the  elder,— as  objections  to  the  relief 
prayed  by  the  bill. 

Pending  the  suit,  the  power  of  the  de- 
fendant T.  Chapman  as  executor  of  Carr, 
was  revoked,  and  administration  de  bonis 
non  of  Carr's  estate  was  granted  to  John 
Spence,  and  he  was  made  a  party  defend- 
ant. 

170  *The  accounts    were   taken    by    the 
commissioner,    under    the    interlocu- 
tory order  of  September  1819,  upon  due   no- 
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ticc,  however,  to  the  new  parties,  the 
legatees  and  administrator  de  bonis  non 
of  Carr ;  and  the  commissioner  made  a 
report,  shewing  a  large  balance  due  to  the 
plaintiffs.  Numerous  exceptions  were  taken 
to  the  report  by  both  parties,  and  a  very 
long  controversy  ensued. 

The  only  additional  circumstances  deemed 
by  this  court  material  to  the  point  on  which 
it  decided  the  cause,  that  appeared  in  the 
report,  or  were  shewn  after  it  was  returned, 
were,  that  the  accounts  were  extremely 
intricate  and  complex;  that  of  the  books 
and  papers  relating  to  them,  some  were 
lost  and  others  incomplete  and  dilapi- 
dated ;  that  hardly  any  explanations  could 
be  obtained  from  parol  evidence  on  dis- 
puted items,  owing  to  the  death  or  the  for- 
getfulness  of  all  the  witnesses  likely  to 
have  opportunities  to  acquire  knowledge  of 
them ;  and  that  the  taking  of  the  accounts 
was  extremely  laborious  and  expensive, 
having  occupied  two  years  time  before  the 
commissioner,  and  cost  an  expense  of  1800 
dollars  for  his  fees. 

The  chancellor,  after  sustaining  many  of 
the  exceptions  of  both  parties  to  the  com- 
missioner's first  report,  and  overruling 
others,  and  having  the  report  reformed  ac- 
cording to  his  instructions,  at  length,  on  a 
final  hearing,  decreed  a  sum  exceeding 
6200  dollars  to  the  plain tifiFs  to  be  paid  them 
by  Spence,  the  administrator  de  bonis  non 
of  Carr,  out  of  the  assets  of  that  testator's 
estate  in  his  hands.  And  from  this  decree, 
the  administrator  and  legatees  of  Carr  ap- 
pealed to  this  court. 

The  cause  was  argued  here,  by  Harrison 
and  Stanard  for  the  appellants,  and  John- 
son and  Leigh  for  the  appellees,  upon  a 
preliminary  objection  taken  by  the  ap- 
pellants' counsel  to  the  decree;  namely, 
that  under  the  circumstances  of  the  case, 
as  alleged  in  the  bill  and  the  answers  of 
Carr's  legatees,  the  court  of  chancery 
ought  not,  after  such  a  lapse  of  time,  to 
have  directed  any  accounts  at  all ;  and,  if 
the  accounts  were  properly  ordered, 
171  yet  the  facts  disclosed  by  the  *report, 
evinced  such  insuperable  difficulties 
in  the  settlement  of  the  accounts,  and  such 
an  impossibility  of  rendering  justice  to  the 
appellants,  who  were  themselves  necessa- 
rily uninformed  as  to  every  part  of  the 
transactions,  while  Carr's  executor  who 
alone  was  informed  of  them  and  capable 
of  defending  their  rights,  was  engaged  as 
a  party  in  interest  against  them, — that 
the  chancellor  ought,  upon  the  final  hear- 
ing, to  have  dismissed  the  bill. 

CARR,  J.  The  argument  in  this  case, 
though  on  a  preliminary  question,  was 
very  elaborate,  and  calculated  to  give  a  full 
view  to  the  whole  subject.  The  great  ques- 
tion discussed  was,  whether  under  the  cir- 
cumstances as  disclosed  by  the  bill  and 
answers,  particularly,  the  length  of  time, 
the  case  ought  to  have  been  sent  to  account ; 
and  even  if  it  was  not  error  to  order  an  ac- 
count, whether  the  bill  ought  not  to  have 
been  dismissed  on  the  return  of  the  com- 
missioner's report?  After  a  diligent  and 
anxious  examination  of  the  authorities  and 
the  reasons  applying  to  the  case,  I  am  of 
opinion,  that  considerations  t>oth  of  private 


justice  and  public  convenience,  forbid  courts 
of  equity  entertaining  bills  of  this  kind. 

In  the  case  of  Smith  v.  Clay,  reported  in 
a  note  to  Deloraine  v.  Browne,  3  Bro.  C.  C. 
639,  lord  Camden  says,  **A  court  of  equity, 
which  is  never  active  in  relief  against  con- 
science, or  public  convenience,  has  always 
refused  its  aid  to  stale  demands,  where  the 
party  has  slept  upon  his  rights,  and  ac- 
quiesced for  a  great  length  of  time.  Noth- 
ing can  call  forth  this  court  into  activity, 
but  conscience,  good  faith,  and  reasonable 
diligence;  where  these  are  wanting,  the 
court  is  passive,  and  does  nothing.  Laches 
and  neglect  are  always  discountenanced, 
and  therefore,  from  the  beginning  of  this 
jurisdiction,  there  was  always  a  limitation 
to  suits  in  this  court.  Expedit  reipublicas 
ut  sit  finis  litium,  is  a  maxim  that  has  pre- 
vailed in  this  court  in  all  times,  without 
the  help  of  an  act  of  parliament."  This 
case  was  decided  in  May  1767,  and  has  ever 
since  been  considered  a  leading  authority. 
This  is  shewn  by  the  frequency  with 
172  which  it  *is  referred  to,  and  always 
in  terms  of  high  commendation. 
Thus,  in  Pickering  v.  Ld.  Stamford,. 2  Ves. 
jr.  282,  (and  I  might  cite  many  others)  the 
master  of  the  rolls,  referring  to  lord  Cam- 
den's opinion  in  Smith  v.  Clay,  says,  **  there 
is  a  great  deal  of  sound  doctrine  laid  down, 
with  regard  to  parties  neglecting  to  prose- 
cute their  rights,  in  a  manner  which  very 
much  distinguishes  the  decrees  of  that 
noble  lord."  Lord  Camden  further  lays  it 
down,  **that  as  often  as  parliament  had 
limited  the  times  of  actions  and  remedies 
to  a  certain  period  In  legal  proceedings,  the 
court  of  chancery  adopted  that  rule,  and 
applied  it  to  similar  cases  in  equity.  For 
when  the  legislature  had  fixed  the  time  at 
law,  it  'would  have  been  preposterous  for 
equity  (which,  by  its  own  proper  authority, 
always  maintained  a  limitation)  to  counte- 
nance laches,  beyond  the  period  that  law  had 
been  confined  to  by  parliament."  Thus, 
the  statute  of  limitations  is  as  good  a  plea 
in  equity  as  at  law;  and  will  bar  a  bill  for 
an  account  (for  example)  whenever  it  would 
be  a*  bar  to  an  action  at  law  on  the  same 
account.  It  is  laid  down,  however,  in  many 
cases,  that  the  statute  cannot  be  used  as  a 
bar  in  matters  of  trust;  yet  this  expression, 
though  general,  is  by  no  means  to  be  un- 
derstood as  comprehending  all  cases  of  trust. 
Every  deposit  is  a  trust:  every  one  who  re- 
ceives money  to  be  paid  to  another,  or  to 
be  applied  to  a  particular  purpose,  to  which 
he  fails  to  apply  it,  is  a  trustee,  and  may 
be  sued  either  at  law,  for  money  had  and 
received,  or  in  equity  as  a  trustee  for  a 
breach  of  trust;  Scott  v.  Surman,  Willes 
Rep.  404,  5.  But  to  these,  and  various  other 
cases  of  direct  trust,  the  statute  applies, 
because  they  may  be  the  subject  of  a  suit  at 
law  as  well  as  in  equity.  '*The  trusts  in- 
tended by  courts  of  equity,  not  to  be  reached 
or  aflPected  by  the  statute  of  limitations, 
are"  (as  chancellor  Kent  well  expresses  it, 
in  Kane  v.  Bloodgood,  7  Johns.  Ch.  Rep. 
Ill),  **those  technical  and  continuing  trusts, 
which  are  not  at  all  cognizable  at  law,  but 
fall  within  the  proper,  peculiar  and  exclu- 
sive jurisdiction  of  equity,"  But  though 
to  these  the  statute  cannot  be  pleaded,  it 
would    be   gpreat   mistake   to  conclude,  that 
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they  are  not  affected  by  the  presump- 

173  tions,  and  public  inconvenience,  '^aris- 
ing^  from  length  of  time.     In  Harmood 

V.  Oglander,  6  Ves.  199,  217,  the  master  of 
the  rolls  says,  that  **  he  should  be  very  sorry 
to  have  it  understood  to  be  the  rule  of  this 
court,  that  there  is  no  limitation  whatsoever 
to  trust  estates ;  and  that,  let  the  le^al  es- 
tate once  get  into  a  trustee,  the  cestui  que 
trust  may  permit  others  to  enjoy  the  prop- 
erty, and  come  to  this  court  at  any  distance 
of  time  for  an  account.**  It  would  be  per- 
fectly alarming.  I  do  not  consider  executors 
and  administrators  such  fiduciaries  as  come 
within  the  definition  of  strict  technical 
trustees.  I/egacies,  however,  are  thus  far 
within  the  rule,  that  before  the  assent  of 
the  executor,  there  is  no  remedy  for  the  re- 
covery of  them,  but  by  bill  in  equity.  The 
statute  cannot  be  pleaded  as  a  bar  to  them: 
yet  equity,  always  averse  to  stale  claims, 
will  not  '*be  called  into  activity"  in  aid  of 
legatees,  after  great  length  of  time;  es- 
pecially, if  the  original  parties  are  all  dead, 
and  their  representatives  allege  their  in- 
ability to  furnish  the  accounts.  It  was 
said,  that  this  rule  did  not  apply  to  resid- 
uary legatees ;  but  I  think  it  applies  to  them 
especially ;  for  their  claim  always  involves  a 
settlement  of  the  whole  accounts  of  the  ad- 
ministration. The  case  before  us  too,  is 
still  more  complicated,  for  the  bill  demands, 
as  mixed  up  with  the  executor's  accounts, 
the  settlement  of  a  long  existing  partner- 
ship, which  had  terminated  forty  years  be- 
fore the  suit  was  brought.  The  cases 
against  entertaining  such  antiquated 
claims,  are  numerous.  In  I/acon  v.  Briggs, 
3  Atk.  105,  there  was  a  bill  for  an  account ; 
the  statute  was  pleaded,  but  this  was  gotten 
over  by  the  will  of  the  defendant's  testator, 
which,  creating  a  trust  for  the  payment  of 
his  debts,  had  revived  this.  Another  objec- 
tion to  the  account  was,  the  expensiveness 
of  taking  it,  after  such  a  length  of  time 
(seventeen  years  had  elapsed),  and  also,  that 
the  executor  could  have  no  means  of  check- 
ing the  plaintiff's  account:  Lord  Hardwicke 
said,  **I  am  of  opinion,  that  if  I  should  de- 
cree an  account  to  be  taken  in  this  case,  I 
should  make  one  of  the  worst  precedents, 
that  a  court  of  equity  can  make,  for  dis- 
turbing the  peace  of  families."  In  Bonney 
V.  Ridgard,  1  Cox  145,  A.  devised  his 

174  several  estates  to  his  wife  *and  three 
daughters,  to  be  equally  divided  among 

them,  and  desired  that  the  estates  might 
be  sold  by  his  executors  &c. ;  he  left  his 
wife  and  another  executors;  she  alone 
proved  the  will;  she  married  again,  and 
with  her  husband,  sold  the  land,  in  pay- 
ment of  a  prior  debt  of  his,  to  one  having 
notice  of  the  trust :  the  sale  was  in  1752 ; 
the  youngest  child  came  of  age  in  1764 ;  the 
bill  was  filed  by  the  children  for  an  account, 
and  to  be  let  into  their  shares:  the  exact 
time  of  commencing  the  suit,  is  not  stated, 
but  the  hearing  was  in  1784.  Lord  Kenyon 
considered  the  transaction  one  which  would 
have  been  set  aside,  and  relief  given,  if  the 
bill  had  been  filed  in  time;  but  upon  the 
length  of  time  which  had  elapsed,  between 
the  plaintiffs'  right  accruing  and  their 
prosecuting  it,  he  refused  relief.  He  says, 
'*the  testator  died  in  1748;  the  youngest 
child    came   of    age    in   1764;  and  though  I 


admit  the  statute  of  limitations  does  not 
affect  trusts,  yet  this  court  from  a  principle 
of  convenience,  has  borrowed  an  analogy 
from  that  statute.  In  this  case,  I  think 
the  length  of  time  ought  to  bar;  and  if  the 
authority  did  not  say  so,  I  would  make  the 
precedent,  for  this  very  case  shews  the  good 
policy  of  the  rule.  Here,  the  many  persons 
through  whose  hands  this  property  has 
passed,  have  relied  upon  the  undisturbed 
possession,  and  have  laid  out  considerable 
sums  of  money  in  the  improvement  of  it 
upon  that  idea.  It  would  be  too  much,  at 
this  length  of  time,  to  give  the  plaintiffs 
the  relief  required,  when  the  accounts  can- 
not be  taken.  It  these  plaintiffs  had  made 
their  claims  when  they  all  came  of  age,  it 
would  have  been  very  different;  but  upon 
the  whole,  weighing  the  convenience  with 
the  inconvenience,  I  think  it  right  lo  say, 
that  the  length  of  time  is  a  bar  in  this 
oase."  I  cite  this  case  rather  for  the  gen- 
eral principles,  than  for  the  particular  cir- 
cumstances; for,  though  there  was  in  it 
both  fraud  and  breach  of  trust,  it  was  de- 
cided principally  on  the  ground  of  the 
former.  The  general  gtound  of  presump- 
tions from  length  of  time,  is  also  very 
clearly  taken  by  lord  Brskine,  in  Hillary  v. 
Waller,  12  Ves.  265,  6,  7.  He  considers  the 
doctrine    as    founded   in  reason,  the  nature 

and  character  of  man,  and  the  result 
175      of  human    experience:    ***it   resolves 

itself  (he  says)  into  this:  that  a  man 
will  naturally  enjoy  what  belongs  to  him'* 
— **It  has  been  said,  you  cannot  presume, 
unless  you  believe.  It  is  because  there  are 
no  means  of  creating  belief  or  disbelief, 
that  such  general  presumptions  are  raised, 
upon  subjects  of  whiph  there  is  no  record  or 
written  muniment.  Therefore,  upon  the 
weakness  and  infirmity  of  all  human  tribu- 
nals, judging  of  matters  of  antiquity,  in- 
stead of  belief,  which  must  be  the  foundation 
of  the  judgment  upon  a  recent  transaction, 
where  the  circumstances  are  incapable  of 
forming  any  thing  like  belief,  the  legal  pre- 
sumption holds  the  place  of  particular  and 
individual  belief"— **Mankind,  from  the 
infirmity  and  necessity  of  their  situation, 
must,  for  the  preservation  of  their  property 
and  rights,  have  recourse  to  some  general 
principle,  to  take  the  place  of  individual 
and  specific  belief;  which  can  hold  only  as 
to  matters  within  our  own  time."  Jones 
V.  Turberville,  2  Ves.  jr.  11,  was  the  case 
of  a  bill  filed  to  recover  a  legacy  after  forty 
years  and  more ;  and  to  rebut  the  presump- 
tion, the  plaintiff  proved  that  one  legacy  of 
ten  guineas  was  not  paid,  and  that  an  appli- 
cation had  been  made  about  thirteen  years 
before,  to  one  of  the  defendants,  who  ad- 
mitted that  she  knew  the  legacy  had  not 
been  paid :  but  the  court  dismissed  the  bill. 
Lord  commissioner  Eyre  said, — **It  is  a 
presumption  of  fact,  in  legal  proceedings 
before  juries,  that  claims  the  most  solemnly 
established  upon  the  face  of  them,  will  be 
presumed  to  be  satisfied  after  a  certain 
length  of  time.  Courts  of  equity  would  do 
very  ill  by  not  adopting  that  rule.  So  es- 
sential is  it  to  general  justice,  that  though 
the  presumption  has  often  happened  to  be 
against  the  truth  of  the  fact,  yet  it  is  better 
for  the  ends  of  general  justice,  that  the 
presumption  should  be  made,  and  favoured. 


74 


6  LEIGH 


Carr's  Adm'r  and  I/EGatbes  V,  Chapman's  Lbgatbbs. 


176-178 


176 


and  not  be  easily  rebutted,  than  to  let  in 
slight  evidence  of  demands  of  this  nature, 
from  which  infinite  mischief  and  injustice 
might  arise."  In  the  same  case,  Ash urst 
aaid, — '*A11  statutes  of  limitation,  and  pre- 
sumptions analogous  to  them,  are  beneficial 
to  the  subject.  If  a  man  is  liable  after  such 
a  length  of  time,  he  is  liable  for  interest 
also,  and  that  trebles  the  amount  of  the 
original  demand. '  *  The  case  of  Hercy 
V.  *Dinwoody,  2  Ves.  jr.  87,  is  also 
strong  to  shew  the  weight  which  is 
given  in  equity  to  the  considerations  of 
length  of  time,  and  public  convenience. 
There,  a  bill  was  filed  by  creditors  for  an 
account ;  it  was  filed  recently  and  answered ; 
it  remained  in  court  with  but  few  further 
proceedings,  and  thirty-three  years  after, 
the  executors  being  dead,  the  bill  was  re- 
vived against  their  representatives  and 
devisees :  the  master  of  the  rolls  refused  the 
account,  and  dismissed  the  bill.  It  was 
contended  there,  that  the  matter  being  in 
suit,  and  the  defendants  called  on  to  ac- 
connt,  they  could  not  discharge  themselves 
by  a  payment,  or  settlement  in  pais ;  and 
therefore,  that  this  case  was  not  open  to  the 
presumption  applicable  to  others.  The 
master  of  the  rolls  admitted  this,  but  said 
— "For  the  reasons  given  in  Deloraine  v. 
Browne,  3  Bro.  C.  C.  633,  independent  of 
the  question  of  satisfaction,  but  on  account 
of  the  very  neglect,  and  the  mischief  and 
disturbance  that  may  arise  to  families, 
though  the  presumption  of  satisfaction  is 
not  so  strong,  yet  the  laches  and  neglect 
may  be  such  as  to  make  it  matter  of  public 
policy,  that  the  party  guilty  of  it  shall 
abide  by  the  consequences."  Pickering  v. 
Ltd.  Stamford,  2  Ves.  jr.  272,  581,  was  a  case 
very  much  canvassed;  and,  though  under 
the  very  peculiar  circumstances,  the  court 
did  entertain  the  bill,  there  is  no  case  in 
which  we  find  the  general  law  and  practice 
of  the  court  more  clearly  and  strongly  en- 
forced. That  was  a  case  in  which  the  tes- 
tator made  his  executors  trustees  for 
charitable  uses,  directing  them  to  lay  out 
the  residue  of  his  personal  estate  (in  cer- 
tain townships)  to  and  for  such  charitable 
uses,  as  they  should  think  fit :  the  testator 
died  in  1757;  the  acting  executrix  applied 
the  interest  and  part  of  the  principal  of  the 
residue,  which  was  ;f7000.  in  the  erection 
of  a  school,  which  was  opened  in  1765 ;  part 
of  the  interest  was  applied  in  support  of  the 
school;  and  what  was  not  so  applied,  or 
otherwise  in  execution  of  the  will,  was, 
from  time  to  time,  invested  in  stock.  The 
bill  was  filed  in  1792,  by  the  representative 
of  one  of  the  next  of  kin,  suggesting,  that 
the  greater  part  of  the  testator's  personal 
estate  was  lent  on  mortgage  and  other  real 
securities,  and  that  the  bequest  of 
177  *snch  part  to  charitable  uses,  was  void 
by  the  statute  of  mortmain,  and  there- 
fore resulted  to  the  next  of  kin.  Upon  this 
ground  the  bill  prayed  an  account  &c.  The 
time  (thirty-five  years)  was  strongly  ob- 
jected :  the  master  of  the  rolls  shewed,  by 
various  remarks,  that  he  felt  the  full  force 
of  the  objection :  he  said,  that  about  the 
time  the  will  was  made,  it  was  a  question, 
about  which  great  lawyers  differed,  whether 
such  bequests  as  this  were  within  the  stat- 
ute of  mortmain,  and   that  though    it   was 


now  clearly  settled  to  be  so,  there  was  no 
ground  for  a  fair  presumption,  that  the 
plaintifiFs  being  consuant  of  their  rights, 
slept  upon  them,  or  meant  to  relinquish 
what  he  found  himself  obliged  to  say,  upon 
the  whole  complexion  of  the  case,  they 
never  knew  they  had  a  right  to;  Ibid.  585. 
He  said,  it  was  not  desired  that  he  should 
make  the  trustees  pay  back  any  money ; 
that  he  would  not  have  made  them  pay  it 
back,  if  they  had  spent  the  whole;  Ibid. 
275.  In  another  part  of  the  opinion.  Ibid. 
584,  he  said,  that  *'it  might  have  happened, 
that  the  trustees  taking  possession  of  the 
personal  estate,  and  not  aware  of  the  law, 
might,  in  the  course  of  so  many  years, 
have  conducted  themselves  so  as  not  to  be 
able  to  prove,  of  what  the  personal  estate 
consisted  at  the  death  of  the  testator.  They 
might  have  kept  such  accounts,  that  it  would 
have  been  impossible  to  determine,  whether 
the  plaintiffs  could  have  made  any  specific 
demand  upon  any  part  of  the  personal  es- 
tate. If  so,  I  should  have  dismissed  the 
bill.  If  the  executors  had  lost  the  accounts, 
I  should  not  have  punished  them;  for  ex- 
ecutors are  not  bound  to  keep  accounts 
thirty  years."  Again,  Ibid.  280.  **If  a 
party,  having  knowledge  of  his  rights,  will 
sit  still,  and  without  asserting  them,  per- 
mit persons  to  act  as  if  they  did  not  exist, 
to  acquire  interests,  and  consider  them- 
selves as  owners  of  the  property,  to  which 
the  other  will  not  assert  his  claim,  there 
is  no  reason,  that  I  know  of,  why  every 
presumption  should  not  arise,  as  in  the  case 
of  a  bond" — **If  this  had  been  the  case  of 
a  legacy,  I  should  have  been  of  opinion, 
that  there  was  a  bar,  on  the  presumption 
of  satisfaction."  Again,  Ibid.  583.  *'It  is 
a    very    sensible    rule,    that    parties  shall 

not,  by  neglecting  to  bring  forward 
178      *their  demands,  put  others  to  a  state 

of  inconvenience,  subjecting  them  to 
insuperable  difficulties.  Against  such  a 
bill  undoubtedly,  the  court  ought  to  set  its 
face"— **If,  from  the  plaintiff's  lying  by,  it 
is  impossible  for  the  defendants  to  render 
the  accounts  he  calls  for,  or  it  will  subject 
them  to  great  inconvenience,  he  must  suffer; 
or  the  court  will  oppose,  what  I  think  the 
best  ground,  public  convenience."  I  will 
not  incumber  this  opinion  further  with  eng- 
lish  cases,  except  simply  to  refer  to  Gregory 
V.  Gregory,  Cooper's  Ch.  Ca.  201,  where  the 
bill  was  to  set  aside  a  purchase  of  land, 
made  by  a  trustee  of  the  cestui  que  trusts, 
who  were  his  brother's  children,  he  being 
in  possession,  and  holding  for  them,  under 
their  grandfather's  will,  till  they  should 
come  of  age;  and  this  purchase  being  made, 
as  it  would  appear,  soon  after  they  had  at- 
tained to  full  age :  the  master  of  the  rolls 
said,  it  was  a  clear  case  for  relief,  if  the 
parties  had  come  in  time;  but  they  had  de- 
layed eighteen  years,  and  their  bill  was 
dismissed. 

The  principles  thus  drawn  from  the  eng- 
lish  cases,  are  fully  supported,  if  not  ad- 
vanced a  step,  by  the  spirit  of  our  own 
decisions,  and  of  our  legislation  also.  The 
case  of  Boiling  v.  Boiling,  5  Munf.  334; 
Coleman  v.  Lyne's  ex'or,  4  Rand.  454;  Bur- 
well's  ex'or  v.  Anderson  adm*r  &c.,  3  Leigh 
348,  shew  this.  In  the  last  case,  the  presi- 
dent,   delivering    the   opinion  of  the  courts 
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•ays— "No  one  feels  more  strongly  than  I, 
the  salutary  influence  upon  the  peace  and 
repose  of  society,  of  the  principle  which 
forbids  us  to  encourage  stale  claims,  or  to 
unravel  long  settled  accounts.  Nor  is  there 
any  among  all  the  subjects  of  controversy 
arising  in  courts  of  justice,  to  which  this 
principle  should  be  more  liberally  applied, 
than  to  that  of  executors*  accounts.  No 
man's  estate  would  be  safe,  if  no  lapse  of 
time  could  be  permitted  to  close  the  door 
forever  against  inquiry.  No  man  could  die 
in  peace,  who  had  ever  been  an  executor,  if 
he  knew  that  when  he  should  be  gone,  and 
the  memory  of  transactions  lost,  his  repre- 
sentatives would  be  called  to  a  new  and 
rigorous  scrutiny  of  matters  buried  in  ob- 
livion. No  man  would  be  executor  under 
such  circumstances ;  and  thus,  one  of  the 
charities  of  life,  the  preservation  and 

179  administration  of  dead  men's  ^^estates, 
would     be    committed    altogether    to 

careless  officers  of  the  (aw,  instead  of  being 
discharged  with  fidelity  and  zeal  by  some 
friend  of  the  deceased. "  That  our  legisla- 
tion breathes  the  same  spirit,  the  several 
laws  passed  for  the  protection  of  fiduciaries, 
clearly  shew.  I  will  advert  to  but  one ;  the 
statute  of  1826,  Supp.  to  Rev.  Code,  ch.  200, 
p.  260,  limiting  to  ten  years,  actions,  bills 
in  equity,  suits  and  motions,  against  ex- 
ecutors, administrators,  guardians  &c. 

Having  taken  this  view  of  the  law  (much 
more  tedious  than  I  could  have  wished)  I 
shall  notice,  as  briefly  as  possible,  the  lead- 
ing facts  of  the  case  before  us.  The  bill 
was  filed  in  1818.  The  defendant,  Thomas 
Chapman,  was  the  natural  son  of  Thomas 
Chapman  the  elder,  and  one  of  his  legatees. 
The  bill  calls  for  a  settlement  of  a  partner- 
ship between  Carr&  Chapman,  which  began 
in  1765,  and  was  dissolved  in  1782.  It  de- 
mands an  account  of  the  executorship  of 
William  Carr,  which  began  in  1785,  and 
ended  by  his  death  in  1790.  It  calls  for 
an  account  from  Thomas  Chapman  the 
younger,  who,  as  executor  of  Carr,  was  also 
executor  of  Thomas  Chapman  the  elder, 
and  who,  as  an  equal  legatee  with  the 
plaintiffs  under  the  will  of  their  common 
father,  was  equally  interested  in  any  recov- 
ery that  might  be  had  from  the  estate  of 
Carr.  It  was  upon  the  ground  of  this  in- 
terest in  the  executor,  that  the  child  and 
grandchildren  of  Carr  were  made  defend- 
ants. The  answer  of  Chapman  offered  no 
serious  defence;  he  was  willing  to  account; 
he  referred  to  the  books,  and  was  willing 
to  produce  them,  or  as  many  of  them  as 
were  in  his  possession.  The  other  defend- 
ants strenuously  objected  to  any  account 
either  of  the  partnership,  or  of  the  execu- 
torship of  their  ancestor:  they  said,  that 
these  accounts  were  of  transactions  too 
stale  to  be  countenanced  by  equity;  that 
they  were  totally  ignorant  of  the  whole  sub- 
ject, and  unable  to  furnish  any  account; 
and  that  the  only  person  now  living  who 
has  any  knowledge  of  the  business  was 
Thomas  Chapman  the  younger,  whose  in- 
terest it  was  to  swell  as  much  as  possible 
the  debt  claimed  to  be  due  from  the  estate 
of  Carr.  I  think  that  the  chancellor  ought 
upon  the  coming  in  of  these  answers, 

180  *and    the  evidence  then  in  the  cause, 
to  have  refused   the  account,  and  dis. 


missed  the  bill.  The  bill  was  filed  thirty- 
five  years  after  the  dissolution  of  the 
partnership;  thirty-two  years  after  the 
death  of  the  elder  Chapman ;  and  twenty- 
eight  years  after  the  death  of  Carr. 
Thomas  Chapman  the  younger  was  the  ex- 
ecutor of  Carr:  he  had  been  long  iti  the 
business,  was  an  accomplished  accountant* 
and  was,  equally  with  the  other  children, 
interested  in  his  father's  estate.  Could 
their  interests  have  been  in  better  hands? 
Carr  had  got  an  order  from  the  county  court 
to  settle  his  executorship,  not  long  before 
his  death ;  but  nothing  was  done  under  it. 
In  1791,  Thomas  Chapman,  his  executor, 
had  this  order  renewed;  but  the  commis- 
sioners reported,  that  from  the  complication 
of  the  accounts,  they  could  make  no  settle- 
ment. This,  it  will  be  remarked,  was 
twenty-seven  years  before  this  bill  was 
filed.  In  November  1792,  in  a  friendly  suit, 
in  which  Thomas  Chapman  the  younger,  the 
widow  of  T.  Chapman  the  elder,  then  again 
married,  and  her  children,  for  whom  she  had 
sometime  before  been  appointed  guardian, 
were  parties, — for  a  division  of  the  estate 
of  T.  Chapman  the  elder, — an  order  of  coutt 
was  made  appointing  commissioners  to 
make  the  division.  They  made  a  report  of 
division,  assigning  to  each  his  portion,  and 
a  final  decree  was  entered  accordingly.  Of 
this  decree  no  complaint  has  been  made : 
the  bill  does  not  seek  to  disturb  it,  but  seeks 
only  for  such  residuary  estate,  as  may  arise 
from  a  settlement  of  the  partnership  and 
executorship.  The  exact  ages  of  the  chil- 
dren are  not  stated ;  but  it  seems  a  fair  de- 
duction from  the  record,  that  the  plaintiff 
Charles  Chapman,  who  is  stated  to  liave 
acquired  the  interests  of  the  others,  was 
of  age  in  17%,  or  thereat>outs.  By  the  will, 
the  residuarr  portion  of  each  was  to  be  paid 
to  him  on  his  arrival  at  age.  In  17%,  then, 
this  plaintiff  was  in  interest  and  in  dutj 
bound  to  look  after  his  portion.  The  rec- 
ords would  inform  him,  that  a  fruitless 
attempt  had  been  made  to  settle  the  execu- 
torship ;  and  that  his  guardian  had  received 
his  slaves  and  other  estate.  His  brother 
and  co-legatee,  and   the  ex^^cutor,  could  tell 

him  better  than  any  body  else,  whether 
181      '^any  thing  and  how   much    was  to  be 

expected  from  a  settlement.  Can  we 
doubt,  that  he  applied  to  him,  and  received 
the  same  information  which  the  executor 
had  before  given  to  Ewell,  who  was  his 
guardian,  who,  in  that  character,  applied 
to  him,  and  to  whom  he  said,  that  there 
was  nothing  due  from  Carr's  estate?  Can 
we  doubt,  that  he  shewed  the  books  to  this 
brother,  as  he  did  to  Ewell,  and  gave  him 
free  permission  to  examine,  and  take  ex- 
tracts from  them,  as  he  says,  in  his  answer, 
that  he  was  always  ready  to  do,  to  any  of 
the  legatees?  and  does  not  the  information 
thus  received,  together  with  such  light  as 
he  might  get  from  the  books,  account,  in 
the  only  rational  way,  for  this  plaintiff's 
delay  to  sue,  for  twenty-one  years  after 
this?  Can  we  imagine  any  motive  which 
should  induce  Thomas  Chapman  the  younger 
to  deceive  his  brother  in  this  matter?  none 
earthly;  but,  on  the  contrary,  the  strong 
and  controlling  motive  of  self  interest, 
would  prompt  him,  if  there  was  any  debt 
due  from  Carr's  estate,  to  disclose  the  fact. 
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and  to  urge  his  brother  to  sue.  If  there 
bad  been  any  donbt  felt  as  to  the  correct- 
ness of  his  information,  that  was  the  time 
for  putting  it  to  the  test :  the  declaration 
that  nothing  was  due,  was  a  fair  notice  that 
a  suit  was  the  only  mode  of  settlement 
left.  Is  it  likely  that  twenty  years  after, 
when  the  witnesses  were  dead,  some  of 
the  books  lost,  and  the  transactions  for- 
gotten, a  commissioner  could  work  out 
a  more  correct  result,  than  Chapman  could 
have  come  to,  with  the  subject  fresh,  the 
whole  familiar  to  him,  and  all  the  books 
before  him?  Chapman  representing  both 
estates,  it  was  his  right  and  his  duty,  as 
well  as  his  interest,  to  retain  in  his  hands 
as  much  money  of  Carr's  estate,  as  would 
discharge  any  debt,  which  it  owed  to  the 
estate  of  T.  Chapman  the  elder.  Carr's 
estate  wiis  ample ;  large  sums  of  money  be- 
longing to  it  passed  through  his  executor's 
hands:  is  it  conceivable,  that  he  would  not 
pay  himself  and  his  brothers?  Yet  in  1806, 
be  made  a  partial  settlement  and  distribu- 
tion of  Carr's  estate,  without  making  any 
charge  of  the  kind,  or  retaining  any  part 
of  the  fund,  for  payment  of  such  debt.  In 
1813,  Carr's  representatives  sued  him  for  a 
farther  settlement  of  that  estate,  and 
182  the  *commissioner  reported  an  ac- 
count, shewing  a  balance  against  him 
of  more  than  20,000  dollars.  Is  it  not  singu- 
larly strange,  that  under  such  pressure,  he 
should  never  have  sought  to  avail  himself 
of  this  claim  of  Chapman's  estate  on  Carr's? 
When  we  take  these  facts  in  corroboration  of 
the  great  lapse  of  time,  and  add  the  circum- 
stance, that  the  defendants  are  grandchil- 
dren of  Carr,  alleging  their  utter  ignorance, 
and  inability  to  furnish  an  account,  I  thinlr 
the  conclusion  clear,  that  no  account  should 
have  been  ordered.  If  any  thing  could 
strengthen  this  conclusion,  it  would  be  the 
report  itself,  taken  under  the  order.  In  one 
of  the  cases  in  the  former  part  of  these  re- 
marks, it  has  been  seen,  that  a  strong 
ground  of  objection  taken  by  the  court  to 
these  stale  transactions,  is  the  ezpensive- 
ness  of  the  account.  The  one  in  the  case 
before  us  was  an  immense  work :  the  cost 
of  it  was  about  1800  dollars ;  and  I  do  not 
pretend  to  say,  that  the  commissioner  has 
overcharged,  for  it  is  said  to  have  taken 
him  two  years  pretty  close  labour. 

I  am  of  opinion  that  the  decree  must  be 
reversed,  and  the  bill  dismissed. 

CABKL#L>  J.     I  am  of  the  same  opinion. 

BROOKE,  J.  I  shall  not  state  all  the 
minute  facts  in  this  record,  but  shall  ad- 
vert to  those  only  that  are  essential  to  the 
decision  of  the  case.  The  bills  of  the 
plaintiffs  claim  to  have  an  account  of 
the  transactions  of  the  partnership  of  Carr 
A  Chapman,  which  began  in  1765,  and 
closed  in  the  year  1782,  when  the  accounts 
of  the  partnership  were  settled  by  the  par- 
ties, a  large  balance  found  due  to  Carr,  and 
an  equivalent  amount  of  the  outstanding 
debts  assigned  to  him  in  payment  of  that 
balance.  In  December  1783,  there  was  a 
further  settlement,  on  which  a  balance  was 
still  found  due  to  Carr.  T.  Chapman  the 
elder  died  in  1785,  having  made  his  will, 
appointing  Carr,  his  surviving  partner,  his 
executor,  who  administered  his  estate  till 
his  deatli  in   1790.     He  appointed  T.  Chap- 


man the  younger  his  executor,    with  Simon 

I/Uttrell,  who  seems  to  have  had  little 
183      to  do   with  *the  administration,    and 

died  early,  leaving  T.  Chapman  the 
younger  sole  executor  of  Carr.  So  soon  as 
Carr's  executors  took  probat  of  his  will,  an 
order  was  obtained  to  settle  the  accounts  of 
Carr's  administration  of  the  estate  of  T. 
Chapman  the  elder,  comprehending  of 
course,  the  accounts  of  the  partnership  of 
Carr  A  Chapman.  And  in  May  1792,  the 
commissioner  reported,  that  they  could  not 
settle  them  owing  to  their  complexity.  Who 
then  were  the  parties  competent  to  call  for 
a  settlement  of  these  accounts?  The  widow 
of  T.  Chapman  the  elder,  who  had  married 
a  man  in  needy  circumstances,  and  was  the 
appointed  guardian  of  her  children.  T. 
Chapman  the  younger  also  was  entitled  to 
a  portion  of  his  father's  estate,  and  was 
interested  in  this  settlement;  yet  so  well 
satisfied  were  all  the  parties  (for  we  can 
infer  nothing  else)  that  this  settlement  was 
abandoned,  not  as  impossible  at  that  time, 
but  as  fruitless,  until  the  commencement 
of  this  suit  in  1818,  twenty-six  years  after 
the  ground  for  this  controversy  was  laid  by 
the  report  of  the  commissioners  appointed 
to  settle  these  accounts  in  1792,  at  which 
time  many  witnesses  were  alive  who  are 
now  dead,  and  when  too  the  whole  of  the 
books  of  the  partnership  were  in  existence. 
I  do  not  think  that  there  is  any  case,  in 
which,  after  such  a  lapse  of  time,  attended 
too  by  so  many  strong  circumstances  of 
gross  negligence,  and  of  abandonment  of 
the  claim,  a  court  of  equity  has  listened  to 
such  a  claim.  Let  us  examine  some  of 
these  circumstances.  In  1793,  a  friendly 
suit  was  brought  for  the  assignment  of 
dowefr  and  thirds  to  the  widow  of  T.  Chap- 
man the  elder,  and  for  a  division  of  his  es- 
tate among  his  children.  T.  Chapman  the 
younger  was  his  executor,  through  Carr, 
the  first  executor,  and  the  surviving  partner 
of  Carr  A  Chapman.  How  could  the  ac- 
counts of  Carr,  as  executor  of  T.  Chapman 
the  elder,  be  settled  by  T.  Chapman  the 
younger,  as  executor  of  both,  without  bring- 
ing the  accounts  of  the  partnership  under 
consideration?  Those  interested  in  the  es- 
tate of  T.  Chapman  the  elder,  if  they  be- 
lieved there  was  any  thing  due  his  estate 
from    the    partnership,  must   have  insisted 

on  the   settlement;  and  their  failing 
184      to  ^insist    on    it,  was  a  circumstance 

of  gross  negligence,  or  an  abandon- 
ment of  the  pretension,  that  there  was  any 
thing  due  from  the  partnership  to  the  es- 
tate of  Chapman.  And  there  is  ground  ap- 
pearing in  this  record,  for  their  thinking 
that  there  was  nothing  due.  T.  Chapman 
the  younger  survived  his  co-executor  Lut- 
trell;  and  in  1806,  settled  his  accounts  of 
administration  of  Carr's  estate,  on  which  a 
large  balance  was  found  against  him, 
without  his  setting  up  any  claim  to  a  credit, 
on  behalf  of  himself  or  the  other  parties 
interested  in  the  estate  of  T.  Chapman  the 
elder.  A  suit  was  afterwards  brought 
against  him  by  Carr's  legatees;  and  it  ap- 
peared, by  a  report  made  in  that  suit  in 
1817,  that  more  than  20,000  dollars  were  due 
from  him ;  yet,  in  that  settlement  of  his^ 
I  accounts,  no  claim  was  made  by  him  in  be- 
I  half  of  himself  and   others  interested  in  T. 
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Chapman  the  elder's  estate.  The  present 
suit  was  brought  in  the  following  year,  by 
the  legatees  of  T.  Chapman  the  elder, 
against  T.  Chapman  the  younger,  their 
co-legatee  and  the  executor  of  Carr,  and 
against  Carr*s  legatees,  and  (the  defendant 
T.  Chapman,  the  executor,  having  been 
superseded  as  executor,  pending  the  suit) 
against  Carr*s  administrator  de  bonis  non. 
It  is  t£ue,  T.  Chapman  the  elder  left  some 
infant  children.  When  they  came  of  age 
we  know  not ;  but  his  youngest  must  have 
been  of  age  in  1806,  he  having  died  in  1785, 
and  they  were  united  in  interest  with  those 
of  full  age,  and  had  guardians;  nor  is  it 
reasonable  to  suppose,  that  they  were  totally 
ignorant  of  their  rights,  at  least  as  long  as 
from  1806  to  1818.  It  is  strongly  to  be  in- 
ferred that  the  decree  of  1817,  in  which  T. 
Chapman  the  younger  was  found  in  debt  to 
Carr's  estate  more  than  20,000  dollars,  was 
the  cause  of  this  suit. 

It  was  said,  that  the  statute  of  limita- 
tions, though  adopted  by  courts  of  equity, 
does  not  apply  to  a  bill  against  executors 
or  administrators ;  because  they  give  bonds, 
to  an  action  on  which  there  is  no  limita- 
tion. That  is  so  at  law;  but  even  there, 
the  presumption  of  payment  is  admitted, 
upon  lapse  of  time,  against  the  bond ;  nor 
can  I  perceive  how  an  executor  or  adminis- 
trator can  be  considered  to  be  more 
185  able,  *after  a  great  lapse  of  time,  to 
settle  his  accounts,  because  he  has 
given  a  bond.  In  the  case  before  us,  T. 
Chapman  the  executor,  is,  in  that  character, 
hardly  more  than  a  formal  party:  the  sur- 
viving child  and  grandchildren  of  Carr  are 
the  substantial  parties.  Upon  the  property 
'  now  in  question,  families  have  been  pro- 
vided for  and  reared ;  and  the  best  uses  of 
property  in  society  will  be  defeated,  if  they 
are  now  to  be  deprived  of  it.  In  the  case 
of  Smith  V.  Clay,  3  Bro.  C.  C.  639,  lord 
Camden  has  laid  down  the  principle,  on 
which  courts  of  equity  act  in  such  cases: 
he  says,  **  A  court  of  equity,  which  is  never 
active  in  relief  against  conscience  or  public 
convenience,  has  always  refused  its  aid  to 
stale  demands,  where  the  party  has  slept 
on  his  rights,  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this 
court  into  activity,  but  conscience,  good 
faith,  and  reasonable  diligence ;  where  these 
are  wanting,  the  court  is  passive  and  does 
nothing."  On  these  principles  courts  of 
equity,  though  they  have  adopted,  are  not 
tied  down  by,  the  statutes  of  limitations. 
A  shorter  lapse  of  time  accompanied  with 
gross  negligence,  and  acts  of  abandonment, 
by  those  having  an  interest,  and  competent 
to  assert  their  rights,  will  bring  their  case 
within  the  principles  laid  down  by  lord 
Camden.  If  the  court  saw,  that  it  was 
called  on  to  do  injustice,  it  would  not  move, 
however  strong,  in  point  of  original  right, 
the  claim  might  be. 

It  was  also  urged,  that  this  is  a  case 
against  a  trustee. 

If  a  trust  be  created  by  the  act  of  the  par- 
ties, the  possession  of  the  trustee  is  the 
possession  of  cestui  que  trust,  and  no  length 
of  such  possession  will  bar.  But  a  trustee 
constituted  by  the  law,  as  an  executor  or 
administrator,  or  a  trustee  by  the  decree  of 
a    court,    does    not    stand  in  that  relation : 


there  is  no  confidence  between  the  parties; 
their  rights  are  adverse. 

I  could  pursue  this  subject  farther,  and  if 
authorities  were  wanted,  they  might  be 
found  in  abundance.  I  think  the  decree 
must  be  reversed,  and  the  bill  dismissed! 

Decree  reversed. 
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Assumpsit— PromUe  to  Redeliver  Prisoner  under  Cm. 
Ss.  or  Pay  Debt.*— c.  havlDff  sued  out  a  ca.  sa. 
affainstM.  for  debt,  and  M.  being  in  custody  under 
tbe  process.  N.  and  W.  undertook  and  promised 
to  C.  tbat  if  he  would  suffer  M.  to  go  at  lar^e,  for  a 
short  time  specified,  they  would  deliver  him  Into 
custody  again  under  the  process,  or  would  pay  C 
the  amount  of  the  debt;  N.  and  W.  fail  to  deliver 
M.  into  custody:  in  assumpsit  brought  by  C. 
against  N.  and  W.  upon  this  promise.  Hblo.  C.  is 
entitled  to  recover  the  amount  of  M.'s  debt  of 
N.  and  W.— the  objection  to  the  promise  not  being 
in  writing,  having  been  expressly  waived. 

In  assumpsit  by  Cooper  against  Noyes 
and  Whitteker  in  the  circuit  court  of  Ka- 
nawha, the  plaintiff  declared,  that  he  hav- 
ing recovered  a  judgment,  in  the  county 
court  of  Kanawha,  against  one  Morris  and 
two  others,  for  110  dollars  with  interest  and 
costs,  and  having  thereupon  sued  out  a 
writ  of  a  capias  ad  satisfaciendum,  the 
same  was  executed  on  the  body  of  Morris 
by  the  sheriff  of  Kanawha ;  and  Morris  be- 
ing so  taken  and  held  in  execution,  the  de- 
fendants here,  in  consideration  that  the 
plaintiff,  at  their  special  instance  and  re- 
quest, would  permit  Morris  to  go  at  large 
and  out  of  the  custody  of  the  sheriff,  in 
order  that  he  might  go  home,  undertook 
and  faithfully  promised  to  the  plaintiff, 
that  they  would  deliver  Morris  into  jail  and 
custody  on  the  said  execution,  on  a  certain 
day  afterwards,  or  that  they  would  pay  and 
satisfy  the  amount  of  the  plaintiff's  judg- 
ment against  him ;  and  the  plaintiff  averred, 
that  he,  confiding  in  the  said  promise  and 
undertaking  of  the  defendants,  and  in  con- 
sideration thereof,  did  permit  Morris  to  go 
at  large  and  out  of  the  custody  of  the  sheriff 
on  the  said  execution ;  Ijut  the  defendants 
not  regarding  their  said  promise  and  under- 
taking to  the  plaintiff,  though  often  re- 
quested, did  neither  deliver  the  said  Morris 
into  jail  and  custody  on  the  said  execution 
upon  the  day  appointed,  nor  pay  and  satisfy 
the  plaintiff's  said  judgment  against  Mor- 
ris, but  therein  wholly  failed  and 
187  *refused  Ac.  The  defendants  de- 
murred generally  to  the  declaration, 
and  pleaded  the  general  issue.  The  court 
gave  judgment  on  the  demurrer  for  the 
plaintiff.  And  upon  the  trial  of  the  issue, 
the  jury  found  a  verdict  for  the  plaintiff, 
for  167  dollars  with  interest  Ac.  subject  to 
the  opinion  of  the  court,  on  the  question, 
whether  this  action  was  sustainable  with- 
out some  note  or  memorandum  in  writing 
of  the  agreement  in  the  declaration  men- 
tioned?   But    the    parties    expressly    after- 


♦See  generally,  monographic  note  on  "Assumpsit*' 
appended  to  Kennaird  v.  Jones,  OGratt  188. 
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wards  waived  this  question ;  and  the  court 
gave  judgment  for  the  plaintiff  upon  the 
verdict.  The  defendants  applied  to  this 
court  for  a  supersedeas  to  the  judgment ; 
which  was  allowed. 

Johnson,  for  plaintiffs  in  error. 

Robinson,  for  defendant. 

BROCKENBROQGH,  J.  It  has  un- 
doubtedly been  established,  by  a  series  of 
decisions,  that  where  a  defendant  in  execu- 
tion under  a  ca.  sa.  has  been  discharged 
from  his  imprisonment  by  the  direction  or 
with  the  consent  of  the  plaintiff,  no  action 
will  ever  again  lie  on  the  judgment  on 
which  the  execution  is  founded,  the  judg- 
ment being  considered  as  satisfied.  Nor 
can  any  new  execution  ever  issue  on  that 
judgment,  even  though  the  defendant  was 
discharged  on  an  express  undertaking  on  his 
part,  that  he  should  be  liable  again  to  be 
taken  in  execution,  on  his  failure  to  comply 
with  the  terms  on  which  the  discharge  took 
place.  Vigers  v.  Aldrich,  4  Burr.  2482; 
Jaques  v.  Withy,  1  T.  R.  557 ;  Tanner  v. 
Hague,  7  T.  R.  416;  Blackburn  v.  Stupart, 
2  East  243;  Windrum  v.  Parker,  2  Leigh 
361.  This  principle  is  admitted  by  the  su- 
preme court  of  Massachusetts,  but  has  been 
modified  by  that  court.  Thus,  in  the  case 
of  L#ittle  V.  The  Newburyport  bank,  14 
Mass.  Rep.  443,  it  was  decided,  that  if  a 
prisoner  in  execution  procure  his  liberation, 
under  an  ag^reement  with  his  creditor  to 
surrender  himself  upon  certain  terms,  with 
which  agreement  he  complies,  and  actually 
surrenders  himself,  and  is  again  committed 
under  the  same  execution  before  the  re- 
turn day  thereof,  he  cannot  obtain 
188  *relief  from  his  imprisonment  by 
audita  querela.  This  decision  seems 
to  me  to  be  reasonable;  yet  it  would  be 
-premature  to  say  that  such  is  the  law  in 
this  state.  When  a  similar  case  shall  arise, 
it  will  be  time  enough  to  settle  the  law 
upon  it.  However  it  may  be,  where  the 
party,  having  been  temporarily  discharged 
from  execution  on  terms,  voluntarily  sur- 
renders himself  under  the  same  execution, 
there  can  be  no  doubt  that  the  plaintiff  who 
has  discharged  him,  has  lost  his  right  of 
retaking  him  either  under  the  old  execution, 
or  a  new  one. 

In  the  case  before  us,  Morris  was  in  cus- 
tody under  a  ca.  sa.  sued  out  by  Cooper, 
and  Noyes  and  Whitteker  undertook  that  if 
the  plaintiff  would  permit  Morris  to  go  at 
large  and  out  of  the  sheriff's  custody  in  or- 
der that  he  might  go  home,  they  would  de- 
liver Morris  into  jail  and  custody  on  the 
same  execution,  before  the  return  da^' 
thereof,  or  that  they  would  pay,  and  satisfy 
Cooper's  judgment  against  Morris.  How  is 
this  undertaking  to  deliver  the  body  of  the 
debtor  to  be  understood?  It  either  means, 
that  they  will  deliver  him  with  his  own 
consent,  or  by  the  process  of  the  law,  or  by 
force.  If  their  meaning  was,  that  the  de- 
livery should  be  with  the  consent  of  the 
debtor,  then  there  was  nothing  unlawful  in 
this  part  of  their  undertaking:  there  was 
no  violation  of  the  peace  involved  in  it, 
nor  any  violation  of  the  rights  of  the  indi- 
Tidual,  for  volenti  non  fit  injuria.  The 
undertaking  of  the  defendants  might  be 
discharged  by  such  voluntary  delivery;  but 
if  they  did  not  comply    with    that    part    of 


their  undertaking,  the  alternative  promise 
would  be  in  force,  and  the  defendants  would 
be  bound  to  pay  the  money.  It  is  true,  that 
if  they  had  made  such  voluntary  surrenc^er, 
although  they  would  have  been  discharged, 
a  question  might  still  have  arisen  between 
Morris  the  debtor  and  the  plaintiff,  whether 
the  former  should  be  discharged  by  audita 
querela,  or  by  motion,  or  in  any  other  way, 
in  consequence  of  the  established  principle 
that  the  judgment  was  satisfied.  But  with 
that  question  these  defendants  would  have 
had  nothing  to  do :  they  had  promised,  that 
they  would  deliver  him,  and  if  they  had 
actually   done  so    with    his    consent, 

189  their  promise  *would  have  been  ful- 
filled. If  this  be  the  proper  construc- 
tion of  their  undertaking,  then  they  are 
bound  to  pay  the  money,  not  having  com- 
plied with  the  former  part  of  their  under- 
taking. But  then  another  question  might 
arise  in  parol  promises  of  this  kind; 
namely,  whether  they  come  within  the  stat- 
ute of  frauds;  but  as  in  the  case  before  us 
that  point  was  expressly  waived,  it  need 
not  be  here  considered. 

Another  construction  that  may  be  given 
to  the  promise,  is,  that  they  undertook  to 
deliver  him  by  the  authority,  or  by  the 
process  of  the  law,  but  without  any  actual 
application  of  force.  It  is  possible  they 
may  have  supposed,  that  they  had  the  same 
right  to  deliver  on  this  final  process,  that 
special  bail  have  to  deliver  on  mesne  proc- 
ess. If  such  was  their  undertaking,  then 
it  was  clearly  against  law,  for  there  is  no 
process  by  which  such  delivery  could  be 
made.  In  thi^  view  of  the  case.  Da  Costa 
V.  Davis,  1  Bos.  Sl  Pull.  242,  and  Goodman 
V.  Chase,  1  Barn.  &  Aid.  297,  are  strictly 
applicable.  In  the  former  case,  the  condi- 
tion of  the  bond  was  that  May,  the  debtor, 
who  was  discharged  from  execution,  should 
pay  the  debt,  or  on  default,  that  the  obligors 
in  the  bond  should  surrender  him  so  that 
he  might  be  again  taken  in  execution. 
The  court  said,  that  on  the  authority  of 
Vigers  v.  Aldrich,  the  first  part  of  the  con- 
dition was  void,  being  to  render  a  prisoner 
in  execution  who  was  once  discharged,  and 
therefore  as  the  other  part  had  not  been 
performed,  the  bond  was  forfeited.  Besides, 
that  where  the  condition  of  a  bond  is  to  do 
one  of  two  things,  shewing  that  one  could 
not  be  performed,  is  no  good  reason  for  not 
having  performed  the  other.  There  is  but 
little  difference  between  that  case  and  the 
one  before  us.  But  the  case  of  Goodman  v. 
Chase  is  almost  identical  with  this.  The 
promise  was,  that  in  consideration  that  the 
plaintiff  would  permit  the  debtor  to  go  out 
of  the  custody  of  the  sheriff,  the  defendant 
would  put  him  into  the  custody  of  the  sheriff 
on  the  Saturday  following,  or  in  default 
thereof,  that  the  defendant  would  pay  the 
money.  The  court  adjudged,  that  as  the 
debtor  was  discharged  from  the  judgment 
and  execution,  it  was   unlawful  to  re- 

190  turn  *him  to  custody,  and   as   the  de- 
fendant   could   not   comply  with  that 

part  of  his  promise,  he  must  perform  the 
alternative.  It  moreover  decided,  that  it 
was  an  original  and  not  a  collateral  prom- 
ise, and  had  a  sufficient  consideration  to 
support  it,  and  was  not  within  the  statute 
of  frauds. 
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The  third  construction  which  may  be  put 
upon  this  promise,  is,  that  they  will  deliver 
the  debtor  against  his  consent,  and  by  the 
application  of  force.  If  this  construction  be 
put  on  it,  then  it  is  a  promise  to  commit  a 
breach  of  the  peace.  Now,  although  it  is 
good  law,  that  where  a  condition  is  in  the 
disjunctive,  it  is  sufficient  that  either  part 
be  performed,  Co.  Litt.  225,  a.  and  that 
where  two  alternative  conditions  are  both 
lawful  and  possible,  and  one  of  them  be- 
comes impossible  before  the  day  of  per- 
formance, the  obligor  shall  be  bound  to 
perform  the  other.  1  Salk.  170 ;  2  Thorn.  Co. 
Litt.  p.  59,  marg.  note,  N.  1,  yet  that,  I 
apprehend,  is  true  only  where  neither  con- 
dition involves  the  commission  of  some 
offence,  for  which  a  public  prosecution  may 
be  carried  on.  Coke  says,—*  *It  is  commonly 
holden  that  if  the  condition  of  the  bond  be 
against  law,  that  the  bond  itself  is  void. 
But  herein  the  law  distinguisheth  between 
a  condition  against  law,  for  the  doing  of 
any  act  that  is  malum  in  se,  and  a  condi- 
tion against  law,  because  it  is  either  re- 
pugnant to  the  state,  against  some  maxim 
or  rule  in  law:  and,  therefore,  the  common 
opinion  is  to  be  understood  of  conditions 
against  law  for  the  doing  of  some  act 
that  is  malum  in  se.*'  Co.  Litt.  206,  b.  In 
Mitchell  V.  Reynolds,  1  P.  Wms.  189,  the 
court  lays  down  the  following  propositions : 
**The  instances  of  conditions  against  law, 
in  a  proper  sense,  are  reducible  under  one 
of  these  heads,  1.  Either  to  do  something 
that  is  malum  in  se,  or  malum  prohibitum : 
2.  to  omit  the  doing  of  something  that  is  a 
duty :  3.  to  encourage  such  crimes  and  omis- 
sions. Such  conditions  as  these  the  law 
will  always,  and  without  regard  to  circum- 
stances, defeat,  being  concerned  to  remove 
all  temptations  and  inducements  to  those 
crimes.  *'  The  late  editor  of  Coke  Littleton, 
in  illustration  of  this  doctrine,  says,  that 
there  are  four  classes  governed  by  this  prin- 
ciple, which  deserve  consideration: 
191  *1.  bonds  given  pro  turpi  causa: 
2.  bonds  in  restraint  of  trade :'  3.  mar- 
riage brocage  bonds :  and  4.  bonds  given  on 
a  consideration  declared  illegal  by  statute. 
2  Thom.  Co.  Litt.  p.  24,  marg.  note,  P. 
Now,  a  bond  given  with  a  condition  that 
the  obligor  shall  commit  a  breach  of  the 
peace,  by  assaulting,  arresting  and  im- 
prisoning one  whom  he  has  no  legal  au- 
thority to  arrest  and  imprison,  is  a  condition 
to  perform  an  act  malum  in  se,  for  which 
the  party  may  be  indicted,  and  the  bond  is 
therefore  void.  Nor  do  I  think  that  the 
condition  being  in  the  alternative,  that  he 
will  do  the  act  malum  in  se,  or  pay  the 
money,  would  make  the  bond  a  good  one, 
for  the  pavment  of  the  money  depends  on 
the  non-performance  of  the  illegal  part  of 
the  condition,  and  there  is  a  strong  induce- 
ment on  the  part  of  the  obligor  to  do  the 
act  malum  in  se,  in  order  to  avoid  the  pay- 
ment cf  the  money.  The  law,  therefore. 
** being  concerned  to  remove  all  temptations 
and  inducements  to  those  crimes,"  declares 
that  a  bond  containing  such  an  alternative 
condition  is  wholly  void.  If  I  thought  that 
this  construction  ought  to  be  put  on  this 
undertaking,  I  should  be  of  opinion  that  the 
plaintifF  ought  not  recover. 
But  I  am  of  opinion,  that  such  is  not  the 


natural  construction  of  the  promise. 
**  Where  there  may  be  a  way  found  out  to 
perform  the  condition  without  a  breach  of 
the  law,  the  condition  shall  be  good;" 
1  P.  Wms.  190.  I  am  of  opinion,  that  when 
the  defendants  promised,  that,  if  the  plain- 
tiff would  allow  Morris  to  go  at  large,  in 
order  that  he  might  go  home,  they  would 
on  a  certain  day  deliver  him  into  jail  on 
the  same  execution,— they  meant  they  would 
deliver  him  peaceably  and  with  his  own 
consent,  and  if  they  did  not  so  deliver  him^ 
that  they  would  pay  the  money.  There  wa» 
nothing,  then,  unlawful  in  either  undertak- 
ing, and  on  the  failure  to  perform  the  one, 
they  became  bound  to  perform  the  other.  I 
think  the  judgment  ought  to  be  affirmed. 

CARR     and    BROOKE,     J.,     concurred. 
Judgment  affirmed. 
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*Lange  v.  Jones. 

April,  1834,  Richmond. 


Chsncery  Jaiisdlction— Settlement  of  Title  and  Bounds, 
of  Lend.*— A  court  of  equity  has  no  Jurisdiction  to 
settle  the  title  and  bounds  of  lands  between 
adverse  claimants,  unless  the  plaintifiF  has  some 
equity  affainst  the  party  claiming  adversely  to- 
hlm. 

Same— Same— Case  at  Bar.— Therefore,  upon  a  bill  in 
equity  by  vendee  against  vendor  and  a  third  per> 
son,  for  specific  execution  of  contract  for  sale  of 
land,  alleffinff  that  part  of  the  land  sold  is  in 
possession  of  and  claimed  by  such  third  person,, 
and  praying  that  the  rights  of  the  vendor  and 
the  conflicting  claimant  may  be  ascertained, 
and  if  the  vendor  has  no  ri^ht  to  the  part  of  the 
land  held  by  the  conflicting  claimant,  that  a  pro- 
portionate abatement  should  be  made  from  the 
purchase  money  contracted  to  be  paid  by  vendee: 
Hbld,  the  court  of  equity  cannot  properly 
entertain  such  a  bill  as  to  the  confilctiuff  claimant. 

Chancery  Practice— Failure  to  Set  Cause  for  Hearlnir— 
Bffect.— A  cause  is  heard,  and  decided  on  the  point 


*Cliancery  Jurisdiction— Settlement  of  Title  nod 
Bounds  of  Land.— The  proposition,  that  a  court  of 
equity  has  no  jurisdiction  to  settle  the  title  and 
bounds  of  lands  between  adverse  claimants  un- 
less the  plaintiff  has  some  equity  against  the 
party  claiming  adversely  to  him.  seems  too  'v^ell 
settled  for  controversy.  As  authority  for  the  prop- 
osition, the  principal  case  is  cited  with  approval  In 
Bush  V.  Martins,  7  Lieiffh  324:  Steed  v.  Baker. 
13  Qratt.  880,  386,  386  (in  this  case,  the  prin- 
cipal case  is  distinguished  by  Judgb  Moncurs. 
in  his  dissenting  opinion,  p.  888),  and  foot-noUi 
Collins  V.  Sutton,  94  Va.  128,26  S.  E.  Rep.  415:  Sulphur 
Mines  Co.  v.  Boswell,  94  Va.  486,  27  S.  E.  Eep.  24; 
Hill  V.  Proctor,  10  W.  Va.  77:  Johnson  v.  Jarrett,  U 
W.  Va.  236;  Hudson  v.  Putney,  14  W.  Va.  678;  Watson 
V.  Ferrell,  34  W.  Va.  414,  12  S.  E.  Rep.  727:  Davis  v. 
Settle,  43  W.  Va.  87.  38, 26  S.  E.  Rep.  664,  666  (dissent- 
ing opinion  of  Brannon,  J.);  Carberry  v.  West 
Virginia,  etc..  R.  Co.,  44  W.  Va.  263,  28 S.  E.  Rep.  696. 
In  accord,  see  Stuart  v.  Coalter,  4  Rand.  74;  Carrlufir- 
ton  V.  Otis.  4  Gratt  285,  ^n^/oot-note. 
.  The  principal  case  is  cited  in  Boston  Blower  Co.  v. 
Carman  Lumber  Co..  94  Va.  100,  26  S.  E.  Rep.  390,  to 
the  point  that  objection  for  want  of  Jurisdiction 
may  be  taken  for  the  first  time  in  the  appellate 
court,  and  may  be  enforced  by  the  court  sua  sponi^ 
though  not  raised  by  the  pleadings,  nor  suffirested 
by  counsel. 

See  generally,  monographic  note  on  "Jurisdiction** 
appended  to  Phippen  v.  Durham.  8  Qratt  467. 
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of  jarisdlctfon:  it  is  do  objection  to  the  decree, 
tbat  tlie  cause  had  not  been  set  for  hearing. 

Lange  exhibited  his  bill  against  Jones 
and  the  executors  of  Adams,  in  the  superior 
court  of  chancery  of  Staunton,  setting 
forth,  that  by  articles  of  agreement  between 
Lange  and  Adams  in  his  lifetime,  Adams 
contracted  to  sell  Lange  a  parcel  of  800 
acres  of  land  in  Augusta,  which  had  been 
granted  to  Adams  by  patent  dated  the  27th 
November  1787,  for  600  dollars,  to  be  paid 
by  Lange  in  three  instalments  of  200  dol- 
lars each,  and  to  convey  the  title  in  fee 
simple  to  Lange,  upon  his  paying  the  last 
instalment,  and  meantime  to  put  him  in 
quiet  and  peaceable  possession :  that  Lange 
paid  Adams  the  first  two  instalments:  that 
Adams  died  without  having  made  a  convey- 
ance, but  by  his  will  vested  a  general  power 
in  his  executors,  by  which  they  were  au- 
thorized to  make  the  conveyance:  that 
Lange  had  withheld  payment  of  the  last 
instalment,  because  he  had  discovered,  that 
Adams's  title  to  the  land  or  some  part 
thereof,  was  doubtful  and  disputed:  that, 
in  particular,  the  defendant  Jones  claimed 
a  part  of  it,  under  a  purchase  of  adjoining 
lands  from  the  heirs  of  ^  one  Hughart,  and 
had  actually  taken  possession  of  the  same : 
that  Lange  was  ignorant  whether 
193  *  A  dams  or  Jones  had  the  preferable 
right :  and  that  it  was  the  duty  of 
Adams's  executors  to  adjust  the  controversy 
with  Jones,  and  to  convey  the  whole  land 
to  Lange,  if  Adams  had  good  title ;  or,  if 
Jones  had  title  to  the  part  claimed  by  him, 
there  ought  to  be  an  abatement  from  the 
purchase  money  contracted  to  be  paid  by 
Lange  to  Adams,  proportioned  to  the  de- 
ficiency. Therefore,  the  bill  prayed,  that 
Jones  and  Adams's  ^executors  should  shew 
their  respective  titles ;  that  a  survey  should 
be  made  of  the  lands  in  question,  and  the 
boundary  adjusted  according  to  the  rights 
of  the  parties;  and  that  Adams's  executors 
should  be  compelled  to  convey  the  whole 
tract  to  Lange,  if  their  testator  had  title  to 
the  whole;  or  if  not,  then  to  convey  so 
mnch  thereof  as  he  had  title  to,  and,  in 
that  case,  to  allow  a  proportionate  abate- 
ment from  the  purchase  money  out  of  the 
last  instalment. 

Jones  answered,  that  he  claimed  the  land 
which  he  held,  and  which  Lange  alleged  to 
be  within  the  bounds  of  Adams's  grant,  by 
purchase  from  the  devisees  of  Hughart,  the 
original  grantee  thereof;  that  the  parcel 
lay  within  the  bounds  of  the  g^nt  to 
Hughart,  and  that  it  belonged  of  right  to 
Jones. 

The  executors  of  Adams  did  not  answer, 
nor  did  it  appear,  that  there  were  any  pro- 
ceedings against  them. 

Surveys  were  ordered  by  consent  of  Lange 
and  Jones :  and  it  appeared  by  the  report  of 
the  surveyor,  that  about  75  acres  embraced 
by  the  lines  of  Adams's  grants,  were  also 
embraced  by  the  lines  of  the  grants  under 
which  Jones  claimed;  so  that  this  was  a 
case  of  conflicting  grants ;  and  the  question 
tipon  the  merits,  was,  which  party  had  the 
elder  and  better  right  to  the  parcel  of  75 
acres. 

It  did  not  appear  that  the  cause  was  set 
for    hearing    as    to    Jones.    Tet,    upon    a 


hearing,  the  chancellor  dismissed  the  bill 
as  to  Jones  for  want  of  jurisdiction; 
**it  being  understood  between  the  parties," 
that  the  right  of  the  plaintiff  as  against  the 
executors  of  Adams,  should  stand  open  for 
further  proceedings  and  proof.  From 
which  decree  Lange  appealed  to  this 
court. 

194  *Johnston,    for   the    appellant,    en- 
deavoured   to    distinguish    this    case 

from  that  of  Stuart's  heirs  v.  Coalter,  4 
Kand.  74.  And  if  that  case  should  be 
thought  to  rule  this,  he  submitted  that  it 
went  too  far.  Here,  Lange  came  into  the 
court  of  chancery,  in  order  to  have  a  pre- 
liminary point  adjusted,  on  which  depended 
the  amount  of  purchase  money  he  was  bound 
to  pay  Adams's  executors,  and  also  to  have 
a  specific  execution  of  their  testator's  con- 
tract of  sale.  He  stood  on  the  same  ground 
as  if  Adams's  executors  had  recovered  judg- 
ment at  law  against  him  for  the  last  instal- 
ment, and  he  had  then  gone  into  the  court 
of  chancery,  asking  an  injunction  on  ac- 
count of  the  defect  of  title.  And  then  the 
court  would  have  had  two  courses,  either  to 
make  the  purchaser  sue  the  vendor  alone, 
for  the  defect  of  title,  in  which  case  no  de- 
cision could  be  made  that  would  affect  the 
adversary  claimant,  and  the  title  would 
still  remain  unsettled;  or  to  permit  the 
purchaser  to  convent  the  vendor  and  the 
adversary  claimant  before'  the  court, 
and  thus  to  have  the  whole  controversy 
definitively  adjusted.  Or,  if  Lange,  having 
suffered  a  recovery  at  law,  had  gone  into 
equity  for  an  injunction,  until  the  adversary 
claimant  should  bring  a  suit  for  the  land 
in  controversy;  that  he  might  never  do, 
and  so  the  controversy  might  remain  un- 
determined. Therefore,  the  only  mode  of 
obtaining  relief,  was  that  to  which  Lange 
had  had  recourse.  But,  at  any  rate,  he  said, 
the  chancellor  erred  in  hearing  the  cause 
without  its  having  ever  been  set  for  hear- 
ing, and  before  the  answer  of  Adams's  ex- 
ecutors had  come  in ;  that  answer  might 
have  disclosed  very  material  facts. 

CARR,  J.  The  case  of  Stuart's  heirs  v. 
Coalter  was  one  very  much  considered,  and, 
as  I  think,  very  correctly  decided.  I  am 
entirely  opposed  to  a  departure  from  the 
principles  there  settled.  The  question  is, 
whether  the  present  case  falls  within  the 
general  rule,  which  inhibits  courts  of  equity 
from  deciding  the  dry  legal  title  to  lands?  I 
think  it  does,  clearly.  It  is  a  case  of  dis- 
puted boundary,— whether  the  title  of 
Adams,  or  that  of  Jones,    to  the  land 

195  in  controversy,  *was  the  best;  and  it 
appears   upon   the   record,  that  Jones 

was  in  possession.  What,  then,  was  to 
hinder  Lange  from  suing  him  at  law  upon 
the  title  of  Adams?  I  see  nothing,  and  am 
clearly  for  affirming  the  decree. 

TUCKER,  P.  It  is  distinctly  alleged  by 
the  appellant  in  his  bill,  that  the  defendant 
Jones  had  actually  taken  possession  of  part 
of  the  land,  claiming  it  as  his  own,  and  the 
fact  is  admitted  and  avowed  by  Jones. 
There  could  then  have  been  no  difficulty  in 
having  a  trial  of  the  legal  title  before  the 
proper  tribunal,  by  the  institution  of  an 
ejectment  in  the  name  of  Adams  against 
Jones,  until  the  decision  of  which  Adams 
might  have  been  in  joined  by  bill  in  equity. 
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Instead  of  this,  I/ange  brings  Jones  into 
chancery,  without  having  any  pretense  of 
equity  against  him,  and  acknowledging 
that  the  dispute  in  which  Jones  is  inter- 
ested, is  a  dispute  about  the  title  or  bounds 
of  his  land.  In  this  aspect,  the  bill  is  what 
has  been  aptly  called  an  ejectment  in  equity, 
which  is  not  to  be  countenanced  by  the 
court.  In  Stuart's  heirs  v.  Coalter,  this 
court  distinctly  denied  the  jurisdiction  of  a 
court  of  equity,  to  settle  the  title  or  bounda- 
ries of  lands  between  adverse  claimants, 
**  unless  the  plaintiff  has  an  equity  against 
the  defendant  claiming  adversely  to  him.'* 
This  principle  bears  hard  indeed,  where  a 
purchaser  in  possession,  but  having  strone 
reason  to  believe  that  another  has  a  better 
title,  wishes  to  settle  the  controversy  be- 
fore he  pays  his  purchase  money:  on  that 
matter,  however,  we  give  no  opinion.  But 
where,  as  in  this  case,  the  adverse  claimant 
is  in  possession,  there  is  nothing  to  impede 
the  purchaser  from  proceeding  at  law  to  try 
title  with  him,  in  the  meantime,  injoining 
the  recovery  of  the  purchase  money.  Lange 
ought  to  have  brought  his  ejectment  in 
Adams's  name,  and  called  upon  him  to  sus- 
tain it;  and  should  have  asked  an  injunc- 
tion to  the  payment  of  the  purchase  money, 
till  it  was  determined.  Therefore,  I  think 
the  chancellor  was  tight  in  dismissing  the 
bill. 

As  to  the  cause  not  having  been  set  for 
hearing,  I  am  of  opinion,  that  the  omission 
was  an  informality  of  no  importance 
196  *in  this  case,  where  the  hearing  was 
upon  the  question  of  jurisdiction, 
which  depended  upon  facts  set  forth  in  the 
bill,  and  admitted  and  avowed  in  the  an- 
swer. Substantial  justice  has  been  done: 
there  has  been  a  fair  and  full  hearing  upon 
the  only  point  that  could  properly  arise  be- 
tween the  parties.  A  reversal,  under  such 
circumstances,   is  forbidden   by  the  statute 

of  1827-8,  Supp.  to   Rev.    Code,   ch.  %,  {  1, 

p.  125.     Indeed,  I  think   it   is   fairly   to    be 

inferred,  that  the  cause  came  on  to  be  heard 

by  consent,  from  the  understanding  between 

the  parties,  that  as  to   the    plaintiff's    case 

against  Adams,  it  should   stand  open ;  that 

is,    that    so    much   of  the  case  as  respected 

Adams,  should  not  be  considered   as  heard, 

but    should    stand    for   further  proceedings 

and    proofs.     Here,    then,    was    an    under- 
standing   between    the   parties,  Lange  and 

Jones  (for  Adams's   executors  were  not  be- 
fore the  court),  as  to  the   manner  in  which 

the   cause   should  be  heard.     The  objection 

that  the   cause  was  not  set  for  hearing,  is, 

therefore,  not  sustainable. 
The     other    judges    concurred.      Decree 

affirmed. 


197  *Qrig8by  v.  Weaver. 

April.  1884.  Richmond. 

( Absent TuoKEB,  P..*  and  Cabell..  J.) 

Isjiue  Out  of  Chancery-5ettliiff  Aside  Verdlct-DUcre- 
tlon  of  Chancellor,  t —Upon  a  bill  In  chancery  for  re- 


•He  heard  the  cause  in  the  court  of  chancery. 
tlMue  Out  of  Chancery-Settinff  Aside  Verdict  Cer- 
tified against  by  Trial  Court— Discretion  of  Chancel. 

lor— It  Is  a  matter  of  sound  discretion  whether  a 
chancellor  should  direct  an  issne  oat  of  chancery. 


lief  affainst  a  contract  allesred  to  be  nsarious,  the 
chancellor  directs  an  issue  to  be  tried  at  law,  to 
ascertain  whether  the  contract  was  usarious  or 
not;  the  Jury  finds  the  contract  not  usurious;  the 
judffe  of  the  court  of  law  certifies  that  the  verdict, 
in  his  opinion,  is  contrary  to  the  evidence,  and 
certifies  also  the  substance  of  the  evidence  ad- 
duced at  the  trial,  some  of  which  does  not  relate 
to  the  points  put  in  issue  by  the  pleadinffs  in  equity ; 
the  chancellor  refuses  to  set  aside  the  verdict 
(beiuff  himself  satisfied  it  is  riffht)  and  to  order  a 
new  trial  of  the  issue,  and  dismisses  plain  tiff  *s 
bill:   Hbld,  it   was  matter  of  sound    discretion 

or  decide  the  questions  of  fact  for  himself;  and  like 
matter  of  discretion,  whether  he  should  set  aside 
the  verdict  on  the  issue  or  not;  he  is  not  bound  to  set 
it  aside  in  deference  to  the  certificate  of  thejudffe 
of  the  court  of  law  a(f ainst  it.  Henry  v.  Davis.  7  W. 
Va.716,719,  cltluff  the  principal  case.  But  see  foot- 
note to  Ross  V.  Pynes.  8  Call  5(B:  foot-note  to  Pleas- 
ants V.  Ross,  1  Wash.  156;  monographic  note  on  "Is- 
sue Out  of  Chancery"  appended  to  La  veil  v.  Gold.  » 
Gratt  478. 

In  LavcU  V.  Gold.  26  Gratt  476.  477,  after  setting 
out  the  facts  and  decision  in  the  principal  case, 
the  court,  through  Judgb  Andbrson,  said:  "Since 
the  union  of  the  two  Jurisdictions  of  law  and 
chancery  in  Virginia,  although  it  is  the  policy  of 
the  law.  that  the  distinctive  character  of  the  two 
Jurisdictions  shall  be  preserved  in  the  exercise  of 
their  respective  fnnctions,  yet.  as  prior  to  the 
union  of  the  two  Jurisdictions,  the  issue  miffht  be 
tried  at  the  bar  of  either,  it  cannot  now  be  a  matter 
of  any  consideration  whether  it  is  tried  on  the 
common-law  or  the  chancery  side  of  the  court. 
Nor  can  it  be  material,  as  the  issue  is  to  be  tried 
before  the  same  Judffe,  whether  tried  on  the  com- 
mon-law or  chancery  side  of  the  court,  to  require 
the  verdict  to  be  certified  to  the  same  Judge  who 
presided  at  the  trial.  Though  it  might  be  well  to 
observe  this  formality,  it  would  be  going  too  far 
to  hold,  that  the  order  made  by  the  Judge,  on  the 
chancery  side  of  his  court,  in  the  cause  there  de- 
pending, setting  aside  the  verdict,  which  he 
thought  contrary  to  the  evidence,  should  be  re- 
versed, because  he  had  not  observed  the  formality 
of  certifying  to  himself  that  it  was  against  evi- 
dence." 

Same— Discretion  of  Chancellor.— A  court  of  equity 
is  not  bound  to  send  an  issue  to  a  Jury;  in  its  sound 
discretion  and  for  its  convenience  it  may  do  so,  but, 
if  it  considers  an  issue  unnecessary,  and  deems  it 
proper  that  the  case  ought  to  go  to  a  commissioner 
insteadof  a  Jury,  it  should  so  direct  In  Rohrer  v. 
Travers,  II  W.  Va.  154,  Judob  Moorb.  speaking  for 
the  court  said  that  he  considered  this  proposition 
fairly  deducible  from  Orio$by  v.  Weaver,  5  Leigh  197. 
and  Samuel  v.  Marshall.  3  Leigh  567. 

Same— When  Denied— General  Rules.— See,  citing 
the  principal  case,  Beverley  v.  Walden,  20  Gratt  154 
(see  note)\  Wise  v.  Lamb,  9  Gratt  806.  808;  foot-note 
toPryor  V.  Adams.  1  Call  882;  foot-note  to  Smith  v. 
Betty,  11  Gratt  753. 

See  generally,  monographic  note  on  "Issue  Out 
of  Chancery"  appended  to  Lavell  v.  Gold,  35  Gratt 
478. 

Same  —  Evidence —Depositions.— It  is  the  settled 
practice  in  Virginia  not  to  admit  depositions  taken 
in  the  chancery  court  to  be  read  to  the  Jury,  upon 
the  trial  of  an  issue  unless  proof  be  given  that  the 
witnesses  are  dead,  or  abroad,  or  otherwise  uuable 
to  attend  the  trial.  Powell  v.  Mason,  22  Gratt. 
189.  citing  the  principal  case.  Burwell  v.  Corbin.  1 
Rand.  158,  and  Douglass  v.  McChesney.  3  Rand.  109. 
Chancery  Practice— Pleadings— Bvldence.— The  well 
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whether  the  chancellor  shoald  direct  the  Issue,  or 
decide  the  Questions  of  fact  himself,  and  like  mat- 
ter of  discretion  whether  he  should  set  aside  the 
▼erdict  on  the  issue  or  not:  and  in  the  exercise  of 
such  discretion  In  this  case,  he  properly  refused 
to  set  aside  the  verdict,  and  order  a  new  trial  of 
the  issue;  he  was  not  bound  to  set  it  aside,  in  def- 
erence to  the  certificate  of  the  judffe  of  the  court 
of  law  against  it 

Grigsby  exhibited  his  bill  against  Weaver 
in  the  superiour  court  of  chancery  of  Fred- 
ericksburg,  setting  forth,  that  in  December 
1815,    Weaver  lent     him     1000    dollars    in 
money,  and  two  bonds  of  one  Kwell  for  466 
dollars   66    cents;    and    that,    on    the  23rd 
May  1817,  Grigsby  with  Foote  as  his  surety 
executed    a  bond  to  Weaver  for  1636  dollars 
44  cents,  to    secure    the    payment    of    the 
money    and    bonds   so  lent    by    Weaver  to 
Grigsby :  that    Weaver   exacted  of  Grigsby 
usurious    interest  on    the  money  and  bonds 
so  le  t,  which  usury    was  included    in    the 
bond  of  May  1817  for  1636  dollars   44  cents : 
that      Weaver      had    recovered     judgment 
against   Grigsby  and  Foote   on  this   bond, 
and  sued  out  a  fieri  facias   thereon,    which 
had  been  levied  on  Grigsby*s  property ;  and 
Grigsby    had  paid   him   700  dollars  in  part 
of  the  judgment:  and  that,  in  1819,  Weaver 
exacted    from    Grigsby    another  bond    for 
about    500    dollars,    as   further    usu- 
198      rious    *interest  on    the    debt  of  1636 
dollars  44  cents.     Therefore,  the   bill 
prayed,  that    Weaver     should    answer    the 
allegations  thereof,  and,   particularly,  that 
he  should  discover  the   date,  the  considera- 
tion,   and    the    amount,    of   the    bond    of 
1819;  and  an  injunction  to  restrain  Weaver 
from  proceeding  to   execute    his  judgment 
at  law,  and  general  relief. 
The  injunction  was  awarded. 
Weaver    answered,    that   in  1814  or   1815 
(he  did    not  remember  the   particular  date) 
he  lent  Grigsby  the   two   bonds  of  Ewell, 
amounting    to    the    sum  mentioned  in  the 
bill,  and  afterwards  in  the  same  year,  1000 
dollars  in  money;  that  he  took   no  security 
for  these    loans    at    the    time,  but  in  May 
1817    he    applied    to  Grigsby   for   security, 
who  thereupon  gave  him  the  bond  in  which 
Foote    was    bound    as  his  surety,    for  1636 
dollars    44  cents;  but    he    denied,  that  any 
usurious    interest     was     included    in    this 
bond ;    on    the    contrary,    the    amount    of 
Eweirs  bonds   and    the    1000  dollars   were 
added    together,    and    only    legal    interest 
was  computed  from  the  dates  of  the  respec- 
tive loans  thereof  to  the    date    of   Grigsby 
and  Foote's  bond  to  him.     And   as   to   the 
other    bond  in  the  bill  mentioned,    he   an- 
swered, that  Grigsby,  on    the  1st  May  1821 


settled  rule  of  pleading  is,  that  If  a  party  is  entitled 
to  recover  at  all.  he  must  recover  on  the  case  stated 
in  bis  bilL  And.  although  the  plaintiff  may  make 
out  a  case  which  under  other  circumstances  would 
entitle  him  to  the  aid  of  the  court,  yet,  if  it  is  not 
the  case  made  by  the  bill,  he  cannot  recover.  Kent 
T.  Kent,  88  Va.  211:  Southall  v.  Parish,  86  Va.  410,  7 
S.  E.  Rep.  5S4,  both  citinff  the  principal  case.  See 
further,  foot-note  to  Mundy  v.  Vawter,  8  Gratt  519. 

U««ry— Proof  of,  Necessary.— See  on  this  subject. 
foot-note  to  Crenshaw  v.  Clark,  5  Leisfh  66.  The 
principal  case  was  cited  in  point  in  Smith  v.  Nich- 
olas, 8  L«eiffh  860:  Brockenbrouffh  v.  Spindle,  17 
Oratt.8X. 


(not  in  1819,  as  the  bill  alleged),  called  on 
him,  and,  professing  the  great  obligations 
he  was  under  to  him  for  his  indulgence  in 
not  enforcing  payment  of  the  first  bond, 
and  for  other  services,  tendered  him  a  bond 
executed  by  Grigsby  alone  for  490  dollars 
90  cents,  which  he  at  first  refused  to  accept, 
telling  Grigsby  he  neither  expected  nor 
desired  such  compensation ;  but,  in  Grigs- 
by's  earnest  importunity,  he  took  the 
bond,  though  he  even  then  considered  it  as 
so  much  blank  paper,  and  had  since  offered 
to  return  it  to  Grigsby,  who  had  refused 
to  receive  it ;  and  he  was  now  convinced, 
that  the  kindness  Grigsby  then  professed, 
in  giving  him  this  last  bond,  was  intended 
to  entrap  him. 

Grigsby  then  amended  his  bill,  alleging, 
that  at  the  time  he  borrowed  the  1000  dol- 
lars of  Weaver,  he  agreed  to  give  him  an 
order  on  his  attorney  for  the  same  amount, 
to  be  paid  out  of  money  for  which  the 
attorney    was  then    prosecuting   a   suit  for 

Grigsby,  when  the  same  should  be 
199      recovered ;  and  *he  gave  Weaver   the 

draft  on  his  attorney,  accordingly : 
that  sometime  afterwards.  Weaver  told  him 
he  was  not  satisfied  with  the  draft,  because 
of  the  delays  in  the  suit  which  was  still 
pending,  and  asked  him  for  his  bond  in 
lieu  of  this  draft:  that  thereupon,  he  gave 
Weaver  his  bond  for  the  490 dollars  90 cents 
mentioned  in  Weaver's  answer  to  the  orig- 
inal bill,  which  sum  was  ascertained  by 
Weaver  by  a  calculation  of  usurious  in- 
terest, at  a  rate  not  now  recollected:  that 
Weaver,  however,  retained  the  draft  on  the 
attorney  or  1000  dollars,  and  yet  held  it. 
And  he  called  on  Weaver  to  state  the 
date  of  his  loan  to  him  of  1000  dollars,  and 
that  of  his  loan  to  him  of  Ewell's  two 
bonds ;  whether  the  loan  of  those  bonds 
was  not  made  in  1815?  whether  he  was  not 
informed,  that  the  1000  dollars  was  bor- 
rowed to  enable  Grigsby  to  subscribe  for 
stock  in  the  Warrenton  bank,  then  about 
to  be  established?  And  the  bill  prayed,  that 
the  draft  on  the  attorney  for  the  1000  dollars, 
and  the  bond  for  490  dollars  90  cents,  should 
be  delivered  up    to  be  cancelled. 

Weaver,  in  answer  to  the  amended  bill, 
admitted,  that  Grigsby  gave  him  the  draft 
on  his  attorney  for  1000  dollars,  mentioned 
in  the  bill ;  but  he  denied,  that  that  draft 
had  any  connexion  with  the  loan  he  had 
made  to  Grigsby.  He  said,  that  draft  was 
given  to  him  on  the  4th  September  1816; 
that  Grigsby  tendered  the  draft  to  him, 
and  importuned  him  to  accept  it,  as  a 
compliment  for  the  many  services  he  had 
rendered  him ;  that  he  had  always  consid- 
ered the  draft  as  blank  paper,  and  was  per- 
fectly willing  to  surrender  it:  that  he  was 
also  willing  to  give  up  the  bond  of  May 
1821  ior  490  dollars  90  cents,  as  to  which 
he  denied  all  the  allegations  of  the  amended 
bill,  and  repeated  the  account  he  gave  of  it 
in  his  answer  to  the  original  bill.  As  to 
the  dates  of  his  loans  to  Grigsby.  he  said 
that  he  had  stated  in  his  answer  to  the 
original  bill,  that  the  loan  of  Kwell's  bonds 
was  in  1814  or  1815,  but  the  particular 
date  he  could  not  then  nor  could  he  now 
recollect,  as  he  kept  no  memorandum  in 
writing  of  the  transaction ;  but,  from  cir- 
cumstances, he  was  now  induced  to  believe. 
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that  the  loan    of  the   bonds  was  in  1814,  or 
prior  thereto;  he  was  certain  the  loan 

200  of  the  1000  dollars  was  *in   1815,    and 
the  loan  of  the  bonds  was  between  one 

and  two  years  before :  he  was  unable  to 
answer  as  to  the  particular  date  in  1815 
when  the  1000  dollars  was  lent ;  he  thought 
it  was  in  the  winter  of  1814-15,  or  early  in 
the  spring  of  1815;  and  he  had  some  im- 
pression, that  Grigsby  did  mention  that  he 
borrowed  the  money  in  order  to  subscribe 
for  stock  in  the  Warrenton  bank. 

Many  affidavits  of  witnesses  were  taken 
and  filed  by  the  parties,  which,  in  the 
opinion  of  the  chancellor  and  of  this  court, 
did  not  establish  usury  in  the  bond  of  the 
23rd  May  1817,  for  1636  dollars  44  cents,  as 
charged  in  the  bill. 

The  bonds  of  Ewell,  which  were  lent  by 
Weaver  to  Grigsby,  were  exhibited.  They 
were  two  bonds  executed  by  Ewell  to  John 
Grordon,  both  dated  the  13th  June  1814,  for 
the  purchase  money  of  land  sold  by  Gordon 
to  Ewell;  one  for  233 dollars  33  cents,  paya- 
ble the  3rd  February,  1815,  and  the  other  for 
the  same  sum,  payable  the  3rd  February 
1816;  and  the  bonds  were  assigned  by  John 
Gordon  to  Samuel  Gordon,  and  by  him,  on 
the  28th  September  1814,  to  Weaver. 

The  chancellor  directed  an  issue  to  be 
made  up  between  Grigsby  and  Weaver,  and 
tried  at  the  bar  of  the  circuit  court  of 
Culpeper,  to  ascertain,  whether  the  bond 
of  the  23rd  May  1817,  executed  by  Grigsby 
and  Foote  his  surety  to  Weaver,  for  1636 
dollars  44  cents,  was  given  for  an  usurious 
consideration;  and  that  on  the  trial  of  such 
issue,  the  bills,  answers,  exhibits,  and  the 
examinations  of  such  of  the  witnesses  as 
should  be  dead,  or  unable  to  attend  the 
trial,  should  be  read  in  evidence,  saving 
just  exceptions  &c. 

The  issue  was  accordingly  made  up  and 
tried  in  the  circuit  court.  The  jury  found, 
that  the  bond  of  the  23rd  May  1817  was  not 
given  for  an  usurious  consideration.  And 
the  circuit  court  certified  the  verdict  to  the 
chancellor;  but  it  also  certified— 

That    it  was  clearly   shewn  and    proved, 

at  the  trial,  to  the  entire  satisfaction  of  the 

court,    that   the   consideration  of  the  bond 

was    usurious:  that    Grigsby    borrowed  of 

Weaver  the  two  bonds  of  Ewell  of  the 

201  18th  June  1814,    for    233    dollars    *33 
cents  each,  payable  the  3rd  February 

1815  and  1816,  sometime  between  the  18th 
July  and  the  15th  December  1814,  for  the 
amount  of  which  bonds  Grigsby  gave  his 
own  bond  to  Weaver,  bearing  interest  from 
the  date  of  the  loan :  that  about  and  before 
the  15th  December  1815,  Grigsby  borrowed 
of  Weaver  1000  dollars  in  cash,  for  which 
he  agpreed  to  pay  an  interest  of  twelve  or 
twelve  and  a  half  per  centum  per  annum: 
that  sometime  afterwards,  Gngsby  ^ave 
Weaver  the  draft  on  his  attorney  for  1000 
dollars,  referred  to  in  the  amended  bill ; 
and  the  court  would  have  believed,  from 
the  circumstances  of  the  case,  that  that 
money,  when  received  by  Weaver,  was  in- 
tended to  be  applied  towards  the  payment 
of  the  debt  due  him  from  Grigsby ;  but  as 
Weaver,  in  his  answer,  said  it  was  a  gift, 
the  court  was  prevented  from  coming  to 
that  conclusion ;  yet  the  court  did  not  be- 
lieve it  was  intended  or  understood  between 


the  parties  as  a  gift,  and  was  at  a  los» 
what  to  think  of  it:  that  on  the  23rd  May 
1817,  the  bond  in  question  for  1636  dollara 
44  cents  was  executed ;  the  consideration 
of  which  was  compounded  of  Ewell's  bonds, 
with  interest  thereon  from  the  time  they 
were  lent  by  Weaver  to  Grigsby,  and  the 
1000  dollars  lent,  with  interest  from  the 
date  of  the  loan :  that  at  the  time  of  execut- 
ing this  bond,  the  agpreement  to  pay  usuri- 
ous interest  was  still  subsisting;  and  it 
continued  till  May  1821,  when  the  bond  for 
490  dollars  90  cents  was  executed  for  the  ex- 
tra interest:  that  it  was,  however,  proved, 
that  Grigsby  had  frequently  declared,  that 
the  debt  due  from  him  to  Weaver  was  not 
usurious;  that  Grigsby  had  said,  that  he 
he  had  ofiFered  twelve  or  twelve  and  a 
half  per  cent,  per  ann.  which  Weaver  had 
refused ;  and  that  Grigsby  and  Weaver  had 
both  declared,  that  the  draft  on  the  attor- 
ney for  1000  dollars,  and  the  bond  of  May 
1821  for  490  dollars  90  cents,  were  intended 
as  presents;  but  the  court  believed  these 
statements  and  declarations  to  be  untrue : 
and  that  such  being  the  material  facts 
proved,  the  court  considered  the  finding  of 
the  jury  as  clearly  and  palpably  against 
evidence.  The  court  further  certified  (at 
the  request  of  Weaver's  counsel) 
202  that  a  former  jury  had  had  *the  case 
under  consideration,  without  agreeing 
for  several  days,  and  was  at  length  dis- 
charged in  consequence  of  the  sickness  of 
one  of  the  jurors;  that  the  jury  which  ren- 
dered the  verdict,  was  one  of  uncommon 
intelligence  and  respectability,  and  their 
opinion  was  entitled  to  much  regard,  as 
well  for  the  good  sense,  as  for  the  honora- 
ble characters,  of  the  jurors ;  and  that  na 
other  witnesses  were  examined  upon  the 
trial  of  the  issue,  but  such  as  had  before 
given  their  affidavits  or  depositions,  copies, 
of  which  were  found  in  the  record.  Weav- 
er's counsel  asked  the  court  to  certify, 
that  there  was  no  parol  evidence  before 
the  jury,  touching  the  particular  date  of 
the  loan  of  Ewell's  bonds  by  Weaver  ta 
Grigsby;  but  the  court  refused  to  make 
such  certificate,  not  that  there  was  such 
evidence,  but  because  the  court  would  not 
state  upon  what  evidence  its  certificate 
against  the  verdict  was  founded. 

The  chancellor  disregarding  the  certifi- 
cate of  the  judge  of  the  circuit  court,  that 
the  verdict  of  the  jury  upon  the  issue  was 
against  evidence,  dissolved  the  injunction 
before  awarded  to  Grigsby,  and  dismissed 
this  bill :  from  which  decree  he  appealed  to 
this  court. 

The  cause  was  argued  here,  by  Johnson 
for  the  appellant,  and  by  Harrison  and 
Stanard  for  the  appellee.  The  question 
of  fact  was  very  earnestly  debated,  whether 
the  allegation  of  usury  was  sustained  or 
not,  by  the  evidence  adduced  in  the  court 
of  chancery?  But  the  only  question  of  law 
was.  Whether  the  chancellor  erred  in  disre- 
garding the  certificate  of  the  circuit  court 
against  the  verdict  found  upon  the  issue? 
whether  he  ought  not,  in  consequence  of 
that  certificate,  to  have  ordered  a  new  trial 
of  the  issue?  whether  he  ought,  upon  the 
state  of  the  proofs  before  him,  to  have  di- 
rected the  issue  at  all?  The  appellant' » 
counsel   cited   Pleasants    &    al.   v.  Ross*  1 
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Wash.  156;  Sottthall  v.  M'Keand  &  al.,  Id. 
336.  The  counsel  for  the  appellees  cited 
Prjor  V.  Adams,  1  Call  382 ;  Ross  v.  Pynes, 
3  Call  568;  Rowton  v.  Rowton,  1  Hen. 
A  Munf.  93;  Nice  v.  Purcell,  Id.  372; 
M*Rae*s  ex'ors  v.  Wood's  ex'or,  Id. 
203  548;  *Paynes  v.  Cole  &  al.,  1  Munf. 
373;  Carter  v.  Campbell,  Gilm.  159. 
CARR,  J.  I  understand  this  to  be  a  bill 
for  relief  under  the  third  section  of  the 
statute  ag^ainst  usury.  The  object  of  the 
plaintiff  is  not  to  retain  the  money  which 
he  has  actually  received  from  the  defend- 
ant, and  used  for  his  own  purposes,  but  to 
get  clear  of  the  usury,  to  which  the  law 
superadds  the  interest  and  costs.  He  does 
not  come  full  handed  with  proofs,  but  calls 
specially  and  particularly  on  the  defendant 
for  a  discovery  of  the  usury.  To  such  bills 
I  lend  a  willing  ear :  they  seek  not  to  inflict 
a  penalty,  and  to  make  equity  their  hand 
maid  in  the  act,  but  merely  to  escape  a 
burden  which  the  law  has  declared  illegal 
and  oppressive.  Still  the  plaintiff's  case 
must  be  made  out,  to  entitle  him  to  re- 
Ucf. 

The  ground  on  which  the  bill  seeks  relief 
is,  that  in  the  bond  executed  by  the  plaintiff 
Grigsby,  and  Foote  his  surety,  to  Weaver, 
on  the  23rd  May  1817,  for  1636  dollars 
M  cents,  there  is  usury  included,  on  which 
bond  a  judgment  had  been  obtained,  and 
an  execution  sued  out  and  levied  on  the 
plaintiff's  property.  The  rate  of  usury,  or 
the  amount  of  the  excess  included  in  the 
bond,  the  plaintiff  does  not  state.  He 
states,  that  sometime  in  the  year  1815,  he 
borrowed  of  Weaver  two  bonds  of  Ewell, 
amounting  to  466  dollars  66  cents,  and  1000 
dollars  in  money ;  and  that  the  bond  of  the 
23rd  May  1817  was  executed  to  secure  these 
sums,  together  with  usurious  interest.  It  is 
evident,  that  to  establish  the  fact  of  usury, 
as  well  as  the  amount  of  it,  we  must  ascer- 
tain when  the  loan  was  made,  at  least  the 
loan  of  the  bonds.  These  bonds  are  in  the 
record ;  they  are  the  233  dollars  33  cents 
each — the  one  is  payable  the  3rd  February 
1815,  the  other  the  3rd  February  1816 ;  and 
they  bear  interest  only  from  those  dates. 
The  usury  is  said  to  consist  in  charging 
interest  on  these  bonds  before  they  became 
due.  Aware  of  the  importance  of  fixing 
the  date  of  the  loan,  both  the  bill  and 
amended  bill  call  for  a  discovery  as  to  that. 
In  his  first  answer  Weaver  says,  that 
he  lent  Grigsby  the  bonds  in  1814 
204  *or  1815,  the  particular  day  not  recol- 
lected, and  that  sometime  after,  in 
the  year  1815,  he  lent  him  the  1000  dollars, 
but  took  no  security  till  May  1817.  Being 
called  on  by  the  amended  bill,  to  answer 
to  this  point  more  particularly,  he  said, 
that  in  his  answer  to  the  original  bill,  he 
stated  the  loan  of  the  bond  or  bonds,  to 
have  been  in  the  year  1814  or  1815,  but  the 
particular  date  he  could  not  then  nor  could 
he  now  state,  as  he  kept  no  memorandums 
of  the  transaction  in  writing;  but,  from 
circnmatances,  he  was  now  induced  to  be- 
lieve, the  loan  of  the  bonds  was  in  the 
year  1814  or  previous  thereto ;  he  is  certain 
the  loan  of  the  1000  dollars  was  in  1815, 
and  that  the  loan  of  the  bonds  was  be- 
tween one  and  two  years  before;  he  was 
finable   to  answer  as  to  the  particular  time 


of  the  year  the  1000  dollars  was  loaned,  but 
he  thought  it  was  in  the  winter  of  1814-15, 
or  early  in  the  spring  of  1815.  This  leaves 
the  date  of  the  loan  of  the  bonds  entirely 
unfixed.  Assuming  that  the  1000  dollars 
was  lent  in  March  or  April  1815,  the  in- 
terest on  it,  together  with  that  on  the 
bonds,  from  the  times  they  were  payable, 
will  overgo,  somewhat,  the  sum  of  1636 
dollars  44  cents ;  but  take  the  latter  part  of 
May  (say  28th),  it  brings  it  to  1636  dollars 
38  cents, — six  cents  less  than  the  bond  of 
the  23rd  May  1817.  From  these  data  it 
would  seem  that  there  was  no  usury  in  the 
bond  for  1636  dollars  44  cents ;  for  we  know, 
that  any  small  difference  caused  by  the  mis- 
take of  the  calculator  or  the  scrivener,  can 
never  affect  the  character  of  the  transac- 
tion. Shall  we  reject  this  evidence  given 
by  the  respondent?  He  is  most  explicit  in 
his  declarations  that  no  usury  was  included 
in  the  bond ;  and  this  being  a  bill  of  dis- 
covery, the  answer  deserves  more  than 
common  weight.  But  if  we  reject  it,  where 
shall  we  look  for  better  evidence?  We  must 
remember,  that  the  plaintiff  seeking  to 
call  the  court  of  equity  **into  activity," 
must  shew  it  satisfactory  proof  that  there 
is  usury,  and  what  is  its  amount;  other- 
wise, it  cannot  relieve  him.  Where  shall 
we  find  this  proof?  in  the  loose  and  vague 
conversations  of  the  parties?  They  are 
both  ways;  and,  certainly,  the  declarations 
of  Grigsby  are  quite  as  strong  to  prove 
205  that  the  transaction  was  fair,  as*that 
it  was  usurious.  Shall  we  find  this 
proof  in  the  conduct  of  the  parties?  in  the 
order  on  the  attorney  for  1000  dollars,  and 
the  bond  for  490  dollars  90  cents?  These  un- 
questionably look  suspicious;  for  presents 
of  this  kind  made  by  a  borrower  to  a 
lender,  are  naturally  set  down  to  the  score 
of  the  trade  and  connexion  between  them : 
but,  then,  these  transactions  are  long  sub- 
sequent to  the  original  loan,  nor  is  there 
any  proof  so  to  connect  them  with  it,  as  to 
taint  it  in  the  origin :  and,  moreover,  if 
it  might  be  permitted  to  have  that  weight, 
it  would  not  support  this  bill,  %yhich  seeks 
relief  from  so  much  of  the  bond  of  1636 
dollars  44  cents  only,  as  is  usurious. 

Great  reliance  is  placed  on  the  certificate 
of  the  judge  of  the  circuit  court ;  and  it  is 
insisted,  that,  as  he  states  the  verdict  to 
be  against  evidence,  the  cases  of  Pleasants 
&  al.  V.  Ross,  and  Southall  v.  M'Keand  &  al. 
are  peremptory,  that  the  chancellor  should 
not  be  satisfied,  but  must  send  the  issue  to 
another  jury.  I  have  examined  those  cases ; 
and  to  my  mind,  the  farthest  they  go,  is 
to  say,  that  as  a  general  rule,  the  chancel- 
lor ought  not  to  be  satisfied,  where  the  cer- 
tificate is  against  the  verdict ;  admitting, 
at  the  same  time,  that  the  rule  only  holds, 
where  there  is  no  circumstance  appearing 
to  vary  the  case.  Thus,  in  Ross  v.  Pynes, 
and  in  M'Rae's  ex'or  v.  Wood's  ex'or,  there 
were  two  verdicts  of  the  jury  one  way,  and 
two  certificates  of  the  judges  against  them; 
and  in  each  case  the  court  said,  that  the 
chancellor  ought  to  be  satisfied  with  the 
finding,  notwithstanding  the  opinion  of 
the  judge.  If  one  verdict  is  peremptorily 
to  be  pronounced  unsatisfactory,  because 
of  a  certificate  against  it,  why  is  a 
I  second  to   be  satisfactory,    with  the   same 
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battery  against  it  which  prostrated  the 
first.  The  chancellor  is  not  obliged  to 
send  an  issue  to  a  jury ;  he  is  himself  the 
trier  of  facts  by  the  constitution  of  the 
court.  In  his  discretion,  and  for  his  con- 
venience, he  may  send  issues  to  the  bar  of 
the  courts  of  law,  or  try  them  at  his  own 
bar,  for  the  satisfaction  of  his  conscience : 
would  it  not  seem  strange,  then,  that  be- 
cause he  has  once  sent  an  issue  to  a  jury, 
he  must  continue  to  have  new  trials  of 
it,  until  he  can  get  a  court  and  jury  to 

206  *agree,    as   to    the    weight    of    evi- 
dence?   Suppose,  in  the  meantime,  he 

should  have  changed  his  mind,  and  upon 
a  closer  examination  of  the  record,  become 
satisfied  that  an  issue  was  unnecessary ; 
that  the  case  ought  to  be  sent  to  a  com- 
missioner instead  of  jury;  or  that  he  had 
no  jurisdiction :  must  he  still  persevere  in 
sending  the  issue  to  a  jury?  In  the  case 
before  us,  he  might  well  change  his  mind ; 
for,  in  my  opinion,  the  plaintiff's  proof 
was  too  defective  to  render  an  issue  proper. 
Issues  are  not  directed  to  enable  parties  to 
get  a  new  supply  of  evidence  where  they 
have  not  enough:  but,  where  there  is  clash- 
ing and  conflicting  evidence,  leaving  the 
fact  in  doubt,  and  rendering  it  necessary 
to  weigh  the  character  and  credibility  of 
witnesses,  the  chancellor,  who  sees  them 
only  on  paper,  considers  that  his  conscience 
can  be  better  satisfied  by  the  verdict  of  a 
jury  who  shall  see  and  hear  them.  In  this 
case,  there  is  no  clashing.  The  point  was  to 
fix  usury  in  the  bond  of  May  1817,  the  consid- 
eration of  which  was  confessedly  composed 
of  the  loans  of  the  bonds  of  £well,  and 
the  1000  dollars.  There  was  no  charge, 
that  usury  had  been  taken  on  the  1000  dol- 
lars, but  on  the  bonds  only;  and  that,  in 
calculating  interest  from  the  date  of  the 
loan,  instead  of  the  time  when  the  bonds 
became  due.  Now,  to  shew  this  usury,  it 
was  most  clear,  that  the  date  of  the  loan  of 
these  bonds  must  be  somehow  flxed ;  for 
without  this  starting  point,  no  result  could 
be  produced.  The  plaintiff  called  on  the 
defendant  twice  for  information  to  fix  this 
point :  he  answered  to  each  bill  that  he 
could  not  possibly  speak  as  to  the  time,  as 
he  had  taken  no  written  memorandum ;  and 
the  plaintifiP  could  bring  no  witness  to  speak 
as  to  this  date.  Here,  then,  was  a  clear 
defect  of  proof,  a  failure  to  establish  the 
very  point  upon  which  the  usury,  and  the 
quantum  of  it,  depended.  It  is  thebuunden 
duty  of  a  plainti^  who  calls  for  the  solemn 
judgment  of  a  court,  to  furnish  that  court 
with  something  like  certainty  to  rest  that 
judgment  on :  he  may  draw  this  from  the 
defendant  if  he  can ;  he  may  prove  it  by 
witnesses;  he  may  establish  it  by  docu- 
ments; but  in  some  way  he  must  shew  it, 
or  he  fails,  and  his  bill  should  be  dis- 
missed.    This  is,    in    my   mind,  that 

207  *case;  and   instead    of  an  issue,  the 
bill  ought  to  have  been  dismissed  for 

defect  of  proof.  But  the  chancellor  sent 
the  issue  to  a  jury,  and  it  is  said  he  was 
bound  to  obey  the  certificate  of  the  judge 
of  the  circuit  court. 

Let  us  look  a  moment  at  this  certificate. 
Generally,  when  a  judge  is  asked  to  certify, 
he  states  (without  detailing  the  proofs  at 
all)    that    the     weight     of     evidence    was 


against  the  verdict ;  and,  in  sach  case,  the 
chancellor  can  have  no  knowledge  of  what 
evidence  was  heard  by  the  jury :  but  here, 
the  judge  sets  out  by  stating  that  usury 
was  proved,  and  then  goes  into  a  statement 
of  the  evidence,  shewing  plainly  on  what 
grounds  his  conclusions  rested ;  and  to  leave 
no  doubt  of  this,  he  concludes  his  narra- 
tive, that  *  *such  being  the  material  facts 
proved,  the  court  considered  the  finding 
of  the  jury  clearly  against  evidence." 
Again,  the  judge  certifies,  that  no  other 
witnesses  were  examined,  upon  the  trial  of 
the  issue,  but  such  as  had  heretofore  given 
their  affidavits  or  depositions,  copies  of 
which  were  found  in  the  record.  Now, 
there  being  copies  in  the  record,  of  all  that 
those  witnesses  had  before  sworn,  who 
gave  testimony  on  the  trial  of  the  issue, 
can  we  presume,  that  any  one  then  swore 
differently  in  the  face  of  his  former  oath? 
if  he  had,  would  not  this  have  utterly  dis- 
credited him?  and  would  not  such  a  fact 
have  been  certified,  when  the  judge  was 
telling  us  he  had  none  but  the  witnesses 
in  the  record?  It  is  to  be  noticed  too,  that 
there  was  no  contradiction  here,  between 
the  witnesses.  But,  particularly,  the  judge 
was  pressed  to  certify,  that  here  was  no 
such  parol  evidence  as  would  fix  the  time 
when  Eweirs  bonds  were  lent:  he  said,  he 
would  not  make  such  certificate ;  not  that 
there  was  such  proof,  but  because  he  did 
not  choose  to  state  the  evidence  his  certifi- 
cate rested  on.  This  seems  to  me  very  like 
an  admission,  that  there  was  no  such  proof 
—but  there  did  not  need  such  admission ; 
for,  in  another  part  of  his  certificate,  be 
expressly  states  the  proof  to  have  been, 
that  these  bonds  were  lent  between  the  18th 
July  1814  and  the  15th  December  of  the 
same  year;  leaving  a  clear  space  of  five 
months,  any  day  of  which  we  have  as  much 
right  to  assume  as  another.  Is  it 
208  possible  *upon  such  guessing  as  this, 
to  ask  the  decree  of  a  court?  to  ask 
it  to  say,  that  this  or  that  particular  sum 
composes  the  usury,  and  must  be  stricken 
off?  I  think  not. 

Both  the  case,  then,  as  presented  by  the 
record,  and  that  certified  by  the  judge» 
leave  this  point,  this  vital  point,  unfixed. 
Why,  then,  should  the  chancellor  have  sent 
back  the  issue?  It  had  been  before  two 
juries;  all  the  evidence  which  could  be  ob- 
tained, we  must  conclude,  had  been  ad- 
duced: could  time  furnish  new  or  better 
proof?  On  the  contrary,  it  was  every  day 
eating  away  something  of  that  which  ex- 
isted ;  witnesses  die,  or  forget,  and  docu- 
ments are  lost. 

I  think,  therefore,  upon  all  these  grounds 
that  the  chancellor  did  right  in  dismissing 
the  bill. 

BROOKE,  J.  I  concur  in  the  opinion 
that  the  decree  should  be  affirmed.  When 
a  party  comes  into  a  court  of  equity  for 
relief,  he  ought  to  make  out  a  case  by 
proof,  and  not  by  conjecture,  in  order  to 
entitle  him  to  it.  In  the  case  before  us,  it 
seems  to  be  admitted,  that  the  proofs  in  the 
record  are  defective;  that  it  is  not  satisfac- 
torily proved,  when  Ewell's  bonds  and  the 
1000  dollars  were  lent  by  Weaver  to  Grigsby  ; 
without  which  proof  it  is  impossible  to 
decide,  whether  the  bond  of  the   23rd   Max 
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1817,  on  which  Weaver's  judgment  at  law 
was  founded,  was  usurious  or  not.  This 
fact  was  as  susceptible  of  proof  in  the 
court  of  chancery,  as  any  other  fact  in  the 
case;  and  there  being  no  clashing  of  testi- 
mony in  the  record,  nor  any  impeachment 
of  any  portion  of  it,  I  think  the  chancellor 
ought  to  have  dismissed  the  bill  on  the 
hearing.  But  he  directed  an  issue  to  try 
the  question  of  usury ;  that  is,  to  ascertain 
the  facts  as  to  the  date  of  the  loan  of 
Kwell's  bonds,  and  that  of  the  loan  of  the 
1000  dollars;  and  a  jury  (certified  by  the 
judge  to  be  highly  respectable  for  intelli- 
gence and  integrity)  found  a  verdict  that 
the  bond  of  May  1817  was  not  usurious. 
There  was  some  evidence  adduced  on  the 
trial,  which  was  not  within  the  allegations 
of  the  bills.  Whether  this  evidence  in- 
fluenced the  judge  in  coming  to  the  con- 
clusions stated  in  his  certificate,  we  do 
not    know.     That    no    agreement    is 

209  *proved,  that  the  loan  was  on  twelve 
or  twelve  and  a  half  per  cent,  inter- 
est, is  admitted  by  the  judges  here;  yet  the 
judge  who  presided  at  the  trial  of  the  issue, 
by  assuming  the  time  when  the  loan  was 
made,  has  come  to  that  conclusion.  Weigh- 
ing the  verdict  of  the  jury,  which  is  sup- 
ported by  the  evidence  in  the  record,  I 
think  (admitting  the  chancellor  was  right 
in  directing  the  issue)'  that  the  verdict 
must  outweigh  the  certificate  of  the  judge. 
Both  were  intended  to  satisfy  the  con- 
science of  the  chancellor;  and  although  if 
the  judge  had  certified,  that  the  verdict  was 
contrary  to  the  evidence,  and  no  more,  he 
would  have  been  bound  to  direct  a  new 
trial,  yet  when  the  certificate  of  the  judge 
assumes  facts,  and  shews  that  he  did  not 
believe  some  of  the  evidence  which  the  jury 
may  have  credited  (as,  for  instance,  the 
evidence,  that  both  Grigsby  and  Weaver 
had  declared  the  bond  not  usurious),  I  can- 
not think  the  chancellor  was  bound  to  set 
aside  the  verdict;  especially,  as  it  is  fairly 
to  be  inferred  from  the  certificate,  though 
vaguely  expressed,  that  there  was  no  other 
evidence  before  the  jury,  than  that  found 
in  the  depositions  in  the  record.  Usury 
is  an  offence  against  the  statute,  which 
ought  to  be  well  proved  before  a  party  is 
convicted  of  it:  I  do  not  mean  by  direct 
proof  only,  but  by  inevitable  inference, 
drawn  from  established  facts.  I  am  of 
opinion,  that  neither  existed  in  this  case, 
and  that  the  chancellor  erred  in  directing 
the  issue,  on  the  ground  first  stated ;  and 
that  he  was  right  in  dismissing    the  bill. 

BROCKENBROUGH,  J.,  dissented.  He 
•aid — I  am  disposed  to  pay  more  respect  to 
the  certificate  of  the  judge  before  whom 
the  issue  in  this  case  was  tried, 
than  the  chancellor  did.  A  series  of 
decisions  has,  I  think,  established  the 
general  principle,  that  where  the  judge 
of  the  court  of  law  certifies,  that  the  verdict 
is  against  evidence,  the  conscience  of  the 
chancellor  should  not  be  satisfied  with  the 
finding.  It  is  true,  the  object  in  directing 
the  issue  is  to  obtain  the  decision  of  the 
jury  on  the  disputed  matter  of  fact ;  but  I 
can  see  no  reason  why  the  salutary  control 
which  the  courts  of  law  exercise  over  ver- 
dicts in  trials  at  common  law,  should 

210  not  prevail  *when  they    are  called  on 


to  superintend  the  trial  of  issues  di- 
rected by  a  chancellor.  In  the  former  case, 
they  will  grant  new  trials  where  the  ver- 
dict is  palpably  against  evidence;  in  the 
latter  case,  they  cannot  grant  a  new  trial, 
but  their  opinion  on  the  verdict  is  just  as 
important  as  when  they  have  entire  con- 
trol over  it.  To  prove  that  the  chancellor 
ought  not  to  be  satisfied  where  the  certifi- 
cate of  the  judge  is  against  the  verdict,  I 
refer  to  what  is  said  by  president  Pendle- 
ton in  the  cases  of  Pleasants  A  al.  v.  Ross, 
and  Southall  v.  M'Keand.  Nor  is  the  prin- 
ciple there  laid  down  shaken  by  Ross  v. 
Pynes,  and  M'Rae  v.  Woods :  in  the  former 
case,  there  had  been  a  verdict  for  the  plain- 
tiff in  the  suit  at  common  law  and  a  judg- 
ment of  the  district  court,  and  the  case 
having  been  carried  into  equity  by  an  in- 
junction, and  an  issue  directed,  the  issue 
was  found  for  the  same  party,  and  heavier 
damages  assessed  than  before.  The  certifi- 
cate of  the  judges  was  not  allowed  to  pre- 
vail over  two  concurring  verdicts,  and  the 
opinion  of  the  first  court  of  law.  In  M*Rae 
V.  Woods,  there  were  also  two  concurring 
verdicts,  and  on  the  trial  of  the  last  issue, 
the  court  certified,  that  there  was  no  evi- 
dence adduced  except  that  which  appeared 
in  the  record.  That  evidence  was  contra- 
dictory;  and  this  court  was  of  opinion,  that 
it  was  difiBcult,  if  not  impossible,  to  recon- 
cile it.  Under  these  circumstances  it  held, 
that  after  a  protracted  controversy  of  thirty- 
eight  years,  and  the  opinions  of  two  juries, 
the  verdicts  ought  to  prevail,  and  the  dis- 
pute to  end.  No  case  has  been  produced, 
in  which,  after  a  single  trial,  the  certifi- 
cate of  the  judge  against  the  verdict,  has 
been  entirely  disregarded. 

In  the  present  case,  the  judge  did  not 
content  himself  with  making  a  general 
certificate,  that  the  verdict  was  contrary  to 
evidence ;  he  has  certified  the  facts  which 
were  proved  on  the  trial.  It  is  urged,  that 
he  had  no  other  evidence  before  him  than 
that  which  appears  in  this  record,  and  that 
the  chancellor  could  decide  for  himself, 
whether  the  judge  had  drawn  the  proper 
inferences  from  that  evidence,  and  whether 
that  evidence  did  prove  the  facts  which  he 
certified  to  have  been  'proved.  I  do 
211  not  think  it  clear,  that  he  *had  no 
other  evidence  than  that  which  we 
see.  He  certified,  that  there  were  no  other 
witnesses  examined  than  such  as  had  here- 
tofore given  their  affidavits  or  depositions; 
the  direct  inference  from  which  state- 
ment, is,  that  there  was  parol  evidence  be- 
fore him;  that  the  witnesses,  who  had 
given  their  depositions,  were  examined 
viva  voce  in  open  court.  This  is  also  ap- 
parent from  the  circumstance,  that  Weav- 
er's counsel  applied  to  him  to  certify  that 
there  was  no  parol  evidence  before  the 
jury  touching  the  fact  as  to  the  time  of 
the  loan  of  Ewell's  notes;  leaving  the 
strong  inference  that  there  was  parol  evi- 
dence touching  other  facts  than  that  speci- 
fied. There  having  been,  then,  parol 
evidence  l)efore  the  circuit  court,  we  cannot 
say,  that  the  chancellor  had  the  same  evi- 
dence before  him,  which  the  judge  of  the 
circuit  court  had.  The  witnesses,  although 
the  same,  might  have  been  examined  and 
cross  examined,  on  many  points  not  noticed 
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in  their  depositions,  and  toacbing  numerous 
circumstances,  which  though  apparently 
trivial,  were  really  important,  and  might 
have  had  an  important  bearing  on  the  main 
question,  but  which  did  not  occur  to  the 
parties  or  witnesses,  when  their  deposi- 
tions were  taken  in  the  country.  The  rec- 
ord does  not  shew  the  manner  of  the 
witnesses,  by  which  the  chancellor  could 
judge  of  the  weight  of  the  evidence.  In 
short,  we  all  know  the  great  diflFerence  be- 
tween a  trial  by  depositions,  and  a  trial  by 
viva  voce  examinations;  and  we  cannot 
therefore  say  that  the  chancellor  had,  or 
that  this  court  has,  the  same  materials  on 
which  to  found  a  judgment  that  the  judge 
of  the  circuit  court  had. 

As  the  judge  has  certified  the  facts  which 
were  proved  before  him,  I  think  we  must 
see  whether  they  support  the  allegations  of 
the  plaintiff.  If  they  do  so,  I  cannot  per- 
ceive how  the  verdict  can  be  satisfac- 
tory ;  but  if  they  are  not  relevant  to  the 
case,  or  do  not  support  the  charges  in  the 
bill,  the  certificate  was  rightly  disregarded. 
I  admit  also,  that  if  the  judge  has  certified 
facts  as  proved,  which  shew  that  the  de- 
fendant practised  usury  on  the  plaintiff, 
yet  if  the  plaintiff  has  made  no  such  alle- 
gation in  his  bills,  the  facta  so  certified, 
however  important  and  however  true, 
212  can  have  no  weight.  *On  comparing 
the  pleadings  with  the  certificate,  I 
have  come  to  the  conclusion,  that  some  of 
the  facts  certified  ought  to  have  been  held 
fatal  to  the  claim  of  the  appellee,  for  the 
whole  amount  of  the  bond  on  which  the 
judgment  at  law  was  rendered, — whilst 
others,  though  proved,  were  not  such  as  the 
plaintiff  had  complained  of,  and  were  there- 
fore out  of  the  case. 

The  bill  charges,  amongst  other  things, 
that  in  December  1815,  the  sum  of  1000  dol- 
lars in  cash,  and  two  bonds  of  Ewell  of 
which  the  principal  was  466  dollars  66  cents, 
were  lent  by  the  defendant  to  the  plaintiff; 
that  on  the  23rd  May  1817,  the  plaintiff  with 
Foote  as  his  surety  executed  a  bond  to  the 
defendant  for  1636  dollars  44  cents ;  that  the 
defendant  exacted  of  him  an  usurious  rate 
of  interest  on  the  money  and  bonds  so  lent, 
which  usurious  interest  was  included  in, 
and  made  part  of  the  bond.  The  issue  di- 
rected, was  to  ascertain,  whether  that 
bond  was  given  on  an  usurious  considera- 
tion. The  judge  certified,  that  the  three 
following  facts  were  proved :  1.  that  EwelPs 
bonds  were  lent  between  the  18th  July  and 
the  15th  December  1814;  2.  that  afterwards, 
about  antl  before  the  15th  December  1815, 
the  sum  of  1000  dollars  was  lent;  and 
3.  that  on  the  23rd  May  1817,  the  bond  for 
1636  dollars  44  cents  was  executed,  and  that 
it  was  compounded  of  Ewell's  bonds  with 
interest  from  the  date  of  the  loan  or  trans- 
fer of  them,  and  the  1000  dollars  with  in- 
terest from  the  date  of  that  loan.  These 
three  facts  are  within  the  allegations  of 
the  bill,  and  support  them.  The  bonds  of 
Bwell  were  payable  at  periods  poster! our 
to  the  transfer  of  them,  namely,  one  of 
them  on  the  3rd  of  February  1815,  and  the 
other  on  the  3rd  February  1816.  If,  then, 
Grigsby  was  to  pay  interest  on  them  from 
a  prior  period,  and  the  principal  with  this 
additional  interest  entered  into  the  compo- 


sition of  the  bond  of  23rd  May  1817,  can 
there  be  any  question,  that  it  was  tainted 
with  usury? 

I  admit,  it  is  settled,  that  a  man  may 
lawfully  purchase  a  bona  fide  bond  at  a 
discount;  Hansbrough  v.  Baylor,    2    Munf. 

36.  But  I  have  yet  to  learn,  that  a 
213      lender    may  take  *a   premium   for   a 

bond,  that  he  may  exact  more  for  it 
than  its  value,  without  subjecting  himself 
to  the  penalties  of  usury.  The  statute 
declares,  that  no  person  shall  upon  any 
contract  take,  directly  or  indirectly,  for 
the  loan  of  any  commodity,  above  the  value 
of  six  dollars  for  the  forbearance  of  100 
dollars  for  one  year.  It  was  once  doubted, 
whether  the  practice  of  bankers  in  dis- 
counting bills,  by  taking  interest  in  ad- 
vance, was  not  within  the  statutes  of 
usury,  for  ^^upon  a  nice  calculation,"  said 
lord  Mansfield,  *4t  will  be  found,  that  the 
practice  of  the  bank  in  discounting  bills 
exceeds  the  legal  rate  of  interest;"  yet  it 
was  determined  not  to  be  usury  on  the 
ground  of  long  established  mercantile 
usage,  which  the  statute  did  not  mean  to 
destroy;  Cowp.  115.  So  with  us,  it  ia 
looked  upon  as  a  settled  point,  that,  in 
banking'  transactions,  it  is  not  usury  to 
take  interest  in  advance  on  discounts  or 
loans  and  this  is  on  the  ground,  that  an 
authority  to  discount  or  to  make  discounts* 
granted  by  all  the  bank  charters,  by  the 
very  force  of  the  terms,  necessarily  includes 
an  authority  to  take  interest  in  advance; 
Stribbling  v.  Bank  of  the  Valley,  5  Rand. 
144 ;  Fleckner  v.  U.  S.  Bank,  8  Wheat.  338. 
But,  in  the  ordinary  transactions  of  buy- 
ing and  selling,  transferring  and  assign- 
ing bonds,  I  know  of  no  mercantile  usage, 
nor  of  any  statutory  enactment,  that  will 
authorize  the  lender  to  take  more  for  the 
bond  than  the  legal  rate  of  interest. 

I  understood  the  counsel  for  the  appellee 
as  endeavouring  to  obviate  the  force  of  this 
objection,  by  stating  cases  in  which  it  may 
be  lawful  to  give  more  for  a  bond  than  the 
legal  rate.  Thus,  if  a  Louisiana  or  Miss- 
issippi bond,  where  the  rate  of  interest  is 
higher  than  with  us,  be  sold  here,  such  a 
contract  would  be  lawful.  This  may  be 
so,  but  the  cases  are  not  alike.  The  bonds 
in  this  case  are  Virginia  bonds.  The 
transferring  of  them,  for  the  purpose  of 
lending  their  avails  to  another,  will  not, 
according  to  my  apprehension,  justify  the 
taking  for  them  more  than  the  law  allows. 
It  has  been  urged,  that  notwithstanding 
the  certificate  of  the  judge  that  these  facts 

were     proved,     yet     the    chancellor 
214      *ought  to  have   disregarded    it,    on 

the  ground,  that  there  was  probably 
a  mistake  in  the  calculation,  by  which 
mistake  the  amount  due  at  the  time  of  tak- 
ing the  bond  of  the  23rd  May  1817,  was 
made  larger  than  it  ought  to  be.  I  agree 
that  a  miscalculation  would  never  charge  a 
party  with  usury :  but  it  will  not  be  denied, 
that  whenever  the  intention  is  to  take  more 
than  legal  interest,  the  party  is  chargeable 
with  usury,  although  he  may  never  have 
heard  that  such  was  the  law,  and  may  not 
have  known  that  he  was  violating  it. 
Childers  v.  Deane,  4  Rand.  410.  But  here, 
there  is  no  ground  for  believing,  that  there 
was  a  miscalculation:  the  judge  certifies* 
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that  the  interest  on  the  bonds  was  calcu- 
lated from  the  time  thej  were  lent.  I  know 
thensury  thus  taken,  was  small  in  amount; 
but,  nevertheless,  it  vitiated  the  contract, 
and  justified  the  appellant  in  comings  into  a 
court  of  equity  to  compel  the  lender  to  re- 
ceive his  principal  money  without  any  in- 
terest, under  the  3rd  section  of  the  statute 
against  usury. 

I  said,  there  were  some  facts  certified  by 
the  judge  to  have  been  proved,  which  were 
not  complained  of,  and  therefore  are  out  of 
the  case.    These  facts  are,  that  for  the  loan 
of   1000    dollars    about  and  before  the  15th 
December   1815,  the  plaintiff  agreed  to  pay 
the  defendant   at   the    rate    of    twelve   or 
twelve  and  a  half  per  cent,    interest,    and 
that  on  the  23rd  May  1817,  when  the  consol- 
idating bond    was    taken,  that   agreement 
was   subsisting,    and  continued  to  subsist 
till   May    1821,   when  the  usurious  bond  of 
490  dollars  90  cents  was  taken.     These  cer- 
tainly are  most   important    facts,    and    if 
there  were  allegations  in  the  bill  to  justify 
such  proof  being  made,  I  could  not  hesitate 
to  say,  that  the   whole  of  the  contract,  ard 
not   a    part   only,    was  usurious,    and  that 
another  jury  ought  to  pass  on  the  whole  sub- 
ject.    I  think  too,  that  the  record   exhibits 
cogent  proof  to  justify  the  judge  in  certify- 
ing, that  such  were  the  facts.     How  else  can 
we  rationally  account  for  the  bond  of  May 
1821,  for  490  dollars  90  cents?    Calculate  the 
interest  on  1000  dollars  at  twelve  and  a  half 
per  cent,  from  the  23rd  May  1817  to  the  1st 
May   1821,    when    the    smaller   bond 
215      was  given,  and    it   produces  ^almost 
exactly  that  very  sum.     I  know,  that 
and  agreement  to  pay  illegal  interest  after 
the  loan  made,  will  not  vitiate  the  contract 
of   loan,  unless  it   can  be    fairly   inferred, 
that  such    agreement  or  understanding  ex- 
isted at  the  time  of  the    loan ;  but  a   bond 
taken  at  a  subsequent  period,  with  proof  of 
declarations  by  the  lender,  that  he  did  lend 
at    the  rate  which  the  bond   exhibits,  may 
justify  the  inference,  that  the  loan  and  the 
corrupt     agreement     were     simultaneous. 
And  I  should  not  think,  that  such  inference 
could  be  repelled  by  the  ilimsy  pretext,  that 
a   draft    at  one  time   of  1000  dollars,  and  a 
bond  at  another  for  nearly  500  dollars,  both 
of  which  were  actually   delivered   and  re- 
ceived, were  gratuitous  donations  from  the 
borrower  to  the    lender.     It    is    an    absurd 
and  incredible  proposition,  that  a  needy  and 
embarrassed  borrower  should  make  a   pres- 
ent of  large    sums    to   a  thriving  wealthy 
lender. 

But  it  so  happens,  that  the  proof  on  this 
subject,  however  strong  and  apparent  to  the 
mind  of  the  judge,  was  unavailing.  He 
did  not  probably  attend  much  to  the  plead- 
ings, but  looked  to  the  issue  he  was  re- 
quired to  try.  The  original  bill  no  where 
alleges,  that  at  the  time  of  the  loan  of  the 
1000  dollars,  there  was  any  agreement  to 
pay  any  usurious  interest  for  the  use  of 
it,  other  than  the  usury  which  was  included 
in  the  bond.  Nor  is  there  any  allegation 
in  the  original  bill,  that  at  the  time  of  tak- 
ing the  bond  of  the  23rd  May  1817,  the 
agreement  to  pay  such  usurious  interest 
was  subsisting,  and  continued  to  subsist 
till  May  1821.  On  the  contrary,  after 
chargping  that  the  whole    of    the   previous 


usury  was  included  in  the  bond,  it  merely 
charges,  that  at  a  subsequent  x>eriod, 
namely,  in  1819,  another  bond  for  about  500 
dollars  was  exacted,  which  was  the  extra 
and  usurious  interest  on  the  debt,  evidenced 
by  the  consolidating  bond  of  the  23rd  May 
1817.  Nor  does  the  amended  bill  allege  any 
agreement,  at  the  time  of  the  loan  of  the 
1000  dollars,  to  pay  twelve  or  twelve  and  a 
half  per  cent. ;  but  it  alleges,  that  for  the 
use  of  it,  the  plaintiff  agreed  to  give  the 
draft  on  his  counsel  before  mentioned. 
This  agreement  for  the  draft  is  not  the  one 
meant  by   the  judge,  when  he  says  it 

216  was  *agreed  to  give  twelve  or  twelve 
and  a  half  per  cent. ;  but,  on  the  con- 
trary, he  says,  that  this  draft  was  given 
sometime  afterwards,  without  saying  that 
it  was  given  in  pursuance  of  a  previous 
agreement.  The  allegation  in  the  amended 
bill  is  different  entirely  from  that  which 
the  judge  says  was  proved,  and,  therefore, 
those  two  important  facts  proved  before 
him,  namely,  the  agreement  to  pay  twelve 
or  twelve  and  a  half  per  cent.,  at  the  time 
of  the  loan  of  the  1000  dollars,  and  the  sub- 
sistence of  that  agreement  when  the  bond 
of  May  1817  was  executed,  are  entirely  out 
of  the  case.  Nor  does  the  amended  bill 
allege  any  new  agreement  at  this  latter 
period  for  that  usury,  but  places  the  bond 
of  490  dollars  90  cents  on  the  footing  of  a 
substitute  for  the  before  mentioned  draft. 
But,  although  these  last  facts  are  out  of  the 
allegations  of  the  bill,  and  therefore  the 
certificate  of  the  judge  as  to  them  should 
be  disregarded,  yet  the  other  facts,  which 
he  certifies  to  have  been  proved,  support 
the  allegations ;  and  I,  therefore,  think  that 
the  conscience  of  the  chancellor  should  not 
have  been  satisfied  with  the  verdict,  and 
that  it  should  be  set  aside. 

The  counsel  for  the  appellee  made  a  cal- 
culation from  data,  which  he  supposed  the 
answer  furnishes,  by  which  he  made  the 
amount  due  from  Grigsby  on  the  23rd  May 
1817,  within  a  few  cents  of  the  amount  of 
the  bond  on  that  day  executed,  without 
calculating  the  interest  on  the  bonds  from 
the  day  of  their  transfer,  but  from  the  days 
on  which  they  respectively  became  due. 
This  has  been  adopted  also  by  my  brother 
Carr.  It  is  founded  on  the  supposition, 
that  the  1000  dollars  were  lent  late  in  the 
spring  of  1815.  If,  instead  of  taking  a  day 
not  late  but  early  in  the  spring,  we  calcu- 
late interest  on  the  1000  dollars,  and  then 
calculate  interest  on  the  bonds  from  the 
days  on  which  they  are  respectively  pay- 
able, we  produce  a  sum  too  large  for  the 
bond  of  23rd  May  1817 ;  and,  therefore,  this 
argument  proves  too  much.  But  let  us  at- 
tend to  the  terms  of  Weaver's  answer  to  the 
amended  bill.  He  says,  he  is  now  induced 
to  believe,  that  the  loan  of  E well's  bonds 
was  in  1814,  or  prior  thereto:  he  is  certain, 
that   the  loan  of  the  1000  dollars  was 

217  in  1815,  *and  the  loan  of  the  bonds 
was  between  one  and  two  years  be- 
fore. He  is  unable  to  answer  as  to  the 
particular  time  of  the  year  1815,  in  which 
the  money  was  lent,  but  thinks  it  was  in 
the  winter  of  1814,  or  early  in  the  spring 
of  1815,  and  he  has  some  impression  that 
Grigsby  did  mention  to  him  that  he  had  a 
wish  to  become  a  subscriber  to  the  Warren- 
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ton  bank  then  spoken  of.  Nothing  can  be 
more  vague  as  to  time,  than  this  answer  of 
the  defendant,  made  to  a  pointed  and  direct 
question  put  in  the  amended  bill,  namely, 
at  what  time  of  the  year  1815  did  he  lend 
the  plaintiff  the  sum  of  1000  dollars?  And 
whether  it  was  not  known  to  him,  that  it 
was  for  the  purpose  of  subscribing  to  the 
Warrenton  bank  then  about  to  be  estab- 
lished? If  there  is  any  thing  of  which  he 
is  certain,  it  is  that  he  lent  the  money  in 
1815,  and  the  loan  of  the  bonds  was  between 
one  and  two  years  before,  that  is,  more  than 
one  year  before  the  loan  of  the  money. 
Now,  if  the  money  was  lent  early  in  the 
spring  of  1815,  say,  the  1st  April,  then  the 
bonds  must  have  been  lent  early  in  the 
spring,  or  late  in  the  winter  of  the  year 
before,  that  is,  say  February,  or  March 
1814.  But  that  is  impossible,  for  the  bonds 
were  not  executed  by  Ewell  to  John  Gor- 
don, till  the  13th  June  1814,  and  they  were 
not  assigned  to  Weaver  until  28th  Septem- 
ber 1814;  at  least,  such  is  the  date  of  the 
assignment  of  one  of  them.  Now,  let  us 
suppose  that  the  bonds  were  transferred  by 
Weaver  to  Grigsby,  on  the  very  day  that 
they  were  assigned  to  him,  and  that  the 
1000  dollars  were  lent  between  one  and  two 
years,  that  is,  more  than  one  year  after  the 
transfer  of  the  bonds.  I  shall  assume  the 
20th  of  October  1815,  as  the  date  of  the  loan 
of  the  money,  for  that  is  more  than  a  year 
after  the  bonds  mighl  have  been  trans- 
ferred. Then,  let  interest  be  computed  on 
the  bonds,  not  from  the  day  they  were  due, 
but  from  the  day  of  their  transfer,  according 
to  Weaver's  admission  in  his  first  answer, 
and  calculate  interest  on  the  money  loaned, 
from  the  20th  October.  The  result  is  as 
follows:  the  principal  sum  of  Ewell's  two 
bonds  was  466  dollars  66  cents,  and  the  in- 
terest thereon  from  the  28th  September  1814 
to  the  23rd  May  1817,  is  74  dollars  28 
218  cents;  the  principal  *of  the  money 
loaned  was  1000  dollars,  and  the  in- 
terest on  it  from  the  20th  October  1815  to 
the  23rd  May  1817,  was  95  dollars  50  cents: 
the  aggregate  is  1636  dollars  44  cents — mak- 
ing the  precise  sum  for  which  the  bond  of 
the  23rd  May  1817  was  taken ;  and  if  so,  it 
was  usurious,  because  of  the  interest  calcu- 
lated on  EweU's  bonds  from  the  time  of 
their  transfer.  I  do  not  mean  to  say,  that 
the  evidence  in  the  cause  proves  that  I 
have  assumed  the  right  data  for  my  calcula- 
tion ;  but  I  do  maintain,  that  it  furnishes 
better  ground  for  my  calculation  than  the 
other. 

I  think  the  chancellor  did  right  in  direct- 
ing an  issue,  but  the  issue  was  too  broad. 
It  should  not  have  been,  whether  the  bond 
was  given  for  an  usurious  considera- 
tion, but  to  ascertain  the  following  facts: 
1.  At  what  time  were  the  Ewell  bonds  trans- 
ferred from  Weaver  to  Grigsby?  2.  At  what 
time  was  the  loan  of  1000  dollars  made  by 
Weaver  to  Grigsby?  and  3.  Of  what  sums 
was  the  bond  of  23rd  May  1817  compounded? 

On  the  whole  matter,  I  am  of  opinion, 
that  the  decree  should  be  reversed  with 
costs,  and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  verdict,  and  direct  a 
new  issue  as  above  mentioned. 

Decree  affirmed. 


219  ^Baxter  v.  Moore. 

April,  1834.  Richmond. 

Chancery  Jurisdiction— Relief  for  Surety  nffslnst 
Principal-Cue  at  Bar.-B.  belnff  Indebted  to  D. 
and  J.  belnff  Indebted  to  B..  thereupon  J.  and  B. 
and  three  others,  of  whom  M.  was  one.  Join  In  a 
bond  for  the  debt  to  D.— it  appears,  that  M.  exe- 
cuted the  bond  at  B.'s  request  and  as  surety  for 
him  ;  D.  brings  suit  on  the  bond,  and  In  the  event 
recovers  the  whole  debt  from  M.  Held.  M.  Is  en- 
titled to  recover  the  whole  amount  by  him  paid 
from  B.  he  being  as  to  M.  the  principal  debtor :  and 
his  case  is  relievable  in  equity. 

Depoeitione- Competency  of  Witneee— Ob|ectioa  First 
Made  on  Appeal.*— Depositions  of  witnesses  read  at 
the  hearing  of  a  suit  in  equity,  without  objection, 
cannot  be  objected  toon  the  ground  of  incompe- 
tency of  the  witnesses,  in  the  court  of  appeals,  on 
the  hearing  of  an  appeal  from  the  decree. 

Isaac  Moore  exhibited  a  bill  against  John 
Baxter,  in  the  superiour  court  of  chancery 
of  Greenbrier,  alleging  that  in  two  bonds 
executed  by  John  Irvin,  Robert  Duffield, 
Moore  the  plaintiff,  Baxter  the  defendant, 
and  Robert  Given,  to  James  Dunlap,  Moore 
was  in  fact  a  surety  for  Baxter:  that  Bax- 
ter being  indebted  to  Dunlap,  and  Irvin  in- 
debted to  Baxter,  and  Baxter  wishing  to 
apply  the  debt  which  Irvin  owed  him  to  the 
payment  of  the  debt  he  owed  Dunlap,  and 
Dunlap  being  willing  to  take  the  debt  due 
from  Irvin,  provided  it  should  be  well  se- 
cured, Baxter  thereupon  solicited  Duffield, 
Given,  and  the  plaintiff  Moore,  to  join  Irvin 
and  Baxter  in  the  two  bonds  to  Dunlap ;  and 
they,  at  Baxter's  request,  and  as  sureties 
for  him,  joined  in  the  bonds  accordingly : 
that  Irvin  had  lately  died  in  very  embar- 
rassed circumstances:  and  that  Dunlap  had 
recently  recovered  judgments  on  the  two 
bonds  executed  to  him,  and  the  plaintiff 
Moore  had  thereupon  been  compelled  to  pay 
672  dollars ;  but  Baxter  now  insisted,  that 
Moore  was  a  co-surety  in  the  bonds  with 
Duffield,  Given  and  himself,  for  Irvin,  and 
refused  to  reimburse  to  Moore  the  672  dol- 
lars so  paid  by  him.  Therefore,  the  bill 
prayed  a  decree  against  Baxter  for  the 
money. 

Baxter,  in  his  answer,  admitted  that  he 
was  indebted  to  Dunlap,  and  Irvin  in- 
debted to  him,  and  that  the  design  of 

220  ♦the     arrangement    was,    that    Irvin 
should  stand  paymaster  to  Dunlap,  so 

that  Irvin  should  be  discharged  from  Bax- 
ter's claim,  and  Baxter  from  Dunlap's ;  but 
he  said,  that  as  it  was  Irvin  who  owed  the 
debt,  so  it  was  Irvin  who  undertook  to  find 
sureties  to  Dunlap  for  the  same ;  and  that 
the  plaintiff  Moore  and  himself,  with 
Duffield  and  Given,  joined  in  the  bonds  as 
Irvin's  sureties.  Therefore,  he  insisted, 
that  Irvin,  the  principal  debtor,  was  bound, 
in  the  first  place,  to  make  remuneration  to 
Moore;  and  if  Irvin's  estate  was  insuffi- 
cient, then  Moore  was  only  entitled  to  con- 
tribution from  Duffield,  Given  and  the 
defendant,  as  his  co-sureties. 


*Depositions  —  Competency  of  Witness — ObfectloB 
First  Made  on  Appeal.— See,  citing  principal  case.  noU 
by  judge  appended  to  Simmons  v.  Simmons,  S8  Gratt. 
490:  foot-note  to  Bnrkholderv.  Ludlam,  SOOratt.SK: 
monographic  note  on  ''Depositions"  appended  to 
Field  V.  Brown,  24  Qratt  74. 
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The  plaintifF  proved  his  case  as  stated  in 
the  bill;  but  part  of  his  proof  consisted  in 
the  depositions  of  Duffield  and  Given  his 
co-sureties,  which  were  read  at  the  hearing 
of  the  cause,  without  anj  objection  made 
on  the  part  of  Baxter. 

The  chancellor  gave  Moore  a  decree 
against  Baxtet,  for  721  dollars  (which  ap- 
peared to  be  the  amount  of  the  judgments 
recovered  by  Dunlap,  principal,  interest 
and  costs)  with  interest  &c.  though  there 
was  no  proof  that  Moore  had  paid  more 
than  the  sum  claimed  in  his  bill,  namely 
672  dollars.  And,  upon  the  petition  of  Bax- 
ter, this  court  allowed  him  an  appeal  from 
the  decree. 

Johnson,  for  the  appellant,  objected,  1. 
That  supposing  Moore's  case  well  proved, 
and  that  he  had  a  just  claim  against  Baxter 
alone,  then  he  had  a  plain  and  complete 
remedy  at  law,  and  therefore  the  court  of 
chancery  had  no  jurisdiction  to  relieve  him. 
2.  That,  at  any  rate,  Irvin  was  certainly 
the  principal  debtor,  and  therefore  his  rep- 
resentatives ought  to  have  been  made  par- 
ties. 3.  That  Moore's  case  was  not  well 
proved ;  for  that  the  depositions  of  DufiBeld 
and  Given  were  not  competent  evidence  for 
Moore,  since  the  effect  thereof  was  to  dis- 
charge themselves  from  the  duty  of  con- 
tributing, as  co-sureties,  their  portions  of 
the  debt,  by  throwing  the  whole  burden  on 
Baxter.  And  4.  That  the  decree  was  for 
more    than  Moore  had  paid,  and  more  than 

he  claimed  in  his  bill. 
221  *Stanard,  for  the  appellee,  an- 
swered, 1.  That  a  surety,  having  been 
coerced  by  legal  process  to  pay  the  debt, 
had  a  clear  right  to  the  aid  of  a  court  of 
equity  to  compel  remuneration  from  his 
principal,  or  contribution  from  his  co-sure- 
ties; Cabell's  ex'orsv.  Wigginson'F  adm'rs, 
6Munf.  202;  Kemp  v.  Prior,  7  Ves.  237, 
249.  2.  That,  supposing  the  case  stated  in 
the  bill  made  good  by  the  proofs,  Irvin 's 
representatives  were  not  necessary  parties ; 
because,  as  between  Baxter  on  the  one  part, 
and  Moore«  Duffield  and  Given,  on  the  other, 
Baxter  was  the  principal  debtor,  and  the 
other  three  were  his  sureties.  3.  That 
Duffield  and  Given  were  competent  wit- 
nesses; for  if  Baxter  should  bring  a  suit 
against  them  to  compel  them  to  make  con- 
tribution as  his  co-sureties,  the  record  and 
decree  in  this  suit  would  not  be  competent 
evidence  for  or  against  them.  Besides,  he 
said,  the  objection  came  too  late  here:  no 
objection  was  made  to  the  reading  of  the 
depositions  at  the  hearing  in  the  court  of 
chancery :  if  the  objection  had  been  made 
there,  it  might  have  been  obviated,  or  the 
evidence  of  these  witnesses  might  have 
been  supplied  by  that  of  others. 

CARR,  J.  The  justice  of  this  case  is 
very  clear.  The  bonds  in  which  Moore  was 
bound  as  surety,  were  entered  into  for  a 
debt  due  from  Baxter  to  Dunlap,  and  Moore 
was  induced  to  join  in  the  bon4s,  by  the  re- 
quest of  Baxter  that  he  would  become  his 
surety.  This  is  surely  enough,  as  between 
them,  to  constitute  the  relation  of  principal 
and  surety.  The  objection  to  the  jurisdic- 
tion is  not  sound.  Nor  can  the  exception 
to  the  competency  of  the  evidence  of  Duffield 
and  Given  prevail,  considering  that  that 
exception  is  taken  in  this  court  for  the  first 


time.  We  are  to  re  judge  the  decree  of  the 
court  of  chancery :  it  was  not  error  to  read 
the  depositions  at  the  hearing  there,  when 
there  was  no  exception  taken  to  the  evi- 
dence; and  if  it  was  not  error  then,  it  can 
hardly  be  error  now.  The  decree,  however, 
is  erroneous  in  the  amount  decreed:  it 
should  have  been  for  672  dollars  (the  sum 
paid  by  Moore,  and  claimed  in  his  bill)  with 
interest  Ac.  instead  of  721  dollars.  The 
decree  is  to  be  reversed  for  this  cause  alone, 
and  corrected.       

222    *Boi88eau  and  Others  v.  Aldridges.* 

April.  1834.  Ricbmond. 

[27  Am.  Dec  590.] 

(Absent  Bbockenbrough,  J.) 

Willtf-Wluit  Constltutest— How  Heirs  Dtslnherltcd- 
Devises  by  ImpllosUoBt— Case  at  Bar  — B.  in  bis  life- 
time, siffns  and  seals  tbe  followinir  instrument— 
"Not  hSLviag  made  a  will  so  as  to  dispose  of  my 
property,  and  two  of  my  sisters  bavins  married 
contrary  to  my  wisb.  I  winb  tbis  instrument  to 
prevent  either  of  their  bnsbands  from  bavin^r  one 
cent  of  my  estate,  say  tbe  basbaods  of  my  two 
sisters  M.  and  D.  nor  eitber  of  tbem  to  bave  one 
cent,  unless  tbey  survive  tbeir  busbands  ;  in  tbat 
case.  Heave  tbem  $600  eacb,  to  be  paid**&c.  On 
wbicb  be  indorses.  "Mem.  to  prevent  Bennett  and 
Burwell  Aldrid^re  [tbe  two  busbands]  from  bav- 
in^r  any  part  of  my  estate  tbat  eacb  miffbt  claim 
in  riifbt  of  tbeir  wives,  without  a  will  made  by 
me  :*'  Held,  1.  Tbe  instrument  is  a  testamentary 
paper  :  but  2.  a  man  cannot  disinherit  bis  heirs  or 
next  of  kin.  in  any  other  way  than  by  sivinfir  bis 
estate  to  some  one  else  ;  and  8.  tbe  instrument  is 
not  a  devise  and  bequest  of  tbe  testator's  estate. 


Tbis  case  was  argued  before  Juogb  Brookbn- 
BBOUGH  was  appointed  Judffe  of  tbis  court 

tWilU-How  Heirs  Disinherited.— A  man  can  disin- 
herit bis  heirs  only  by  unmistakably  rivinir  bis 
estate  to  some  one  else.  This  principle  results 
from  tbe  nature  of  property  :  for  property  is  the 
creature  of  law,  and  tbe  law  will  dispose  of  it. 
unless,  under  tbe  permission  wbicb  tbe  law  drives 
the  owner  to  make  a  will,  be  disposes  of  it  For 
this  proposition,  see  tbe  principal  case  cited  in 
Sutberland  v.  Sydnor,  84  Va.  888,  6  S.  E.  Rep.  480: 
CofFman  v.  Coffman.  86  Va.  468,  466.  470,  8  S.  E.  Rep. 
672 :  Carney  v.  Kain.  40  W.  Va.  820,  28  S.  E.  Rep.  660. 

(Same— Sane— Devises  by  Impiicatlon.— It  is  true 
tbat  a  devise  to  others,  wbicb  will  disinherit,  need 
not  be  a  devise  in  express  words.  If.  however,  it 
be  not  riven  in  express  words  but  by  implication 
only,  tbe  implication  must  in  every  case  be  necessary 
to  carry  into  effect  tbe  clear  intention  of  tbe  testa- 
tor. Ck)n]ecture  cannot  be  taken  for  implication 
in  such  case.  Beaurd  v.  Beard.  22  W.  Va.  186.  By 
"necessary  implication"  in  such  case  is  meant  so 
strong  a  probability  of  intention,  tbat  an  intention 
contrary  to  tbat  which  is  imputed  to  tbe  testator 
cannot  be  supposed.  Sutberland  v.  Sydnor.  84  Va. 
882.  6  S.  £.  Rep.  480 :  Beard  v.  Beard.  82  W.  Va.  136. 
187.  both  citing  tbe  principal  case. 

See  tbe  principal  case  also  cited  in  French  v. 
French,  14  W.  Va.  476. 

Sane— Cardinal  Rule  of  Interpretation— Intention.— 
See,  citing  the  principal  case,  McCamant  v.  Nuckolls. 
86  Va.  887. 12  S.  E.  Rep.  160,  ankd/oot-noU  to  Cheshire 
V.  Purcell,  11  Gratt  771. 

On  eacb  of  tbe  subjects  touched  on  in  xhXs/oot-nots 
see  monoflrrapbic  note  on  "Wills." 
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by  implication,  to  his  heirs  and  next  of  kin  other 
than  the  two  sisters,  M.  and  D.  and  their  husbands : 
therefore.  4.  these  two  sisters  are  entitled  to  their 
shares  of  his  estate  undisposed  of  by  the  will; 
dissentiente  Tuckeb,  P..  as  to  the  two  last  points. 

John  G.  Boisseau,  late  of  Dinwiddie,  died 
in  the  autumn  of  1831,  having  some  time 
before,  with  his  own  hand,  written  and 
signed  the  following  instrument : 

^*Not  having  made  any  will  so  as  to  dis- 
pose of  my  property,  and  two  of  my  sisters 
marrying  contrary  to  my  wish,  should  I  not 
make  one,  I  wish  this  instrument  to  pre- 
vent either  of  their  husbands  from  having 
one  cent  of  my  estate, — say  the  husbands  of 
my  two  sisters  Martha  Aldridge  and  Dorothy 
Aldridge, — nor  either  of  them  to  have  one 
cent,  unless  they  should  survive  their  hus- 
bands; in  that  case,  I  leave  them,  to  be 
paid  out  of  the  collection  of  any  of  my 
moneys,  500  dollars  each.  Given  under  my 
hand  and  seal  this  27th  August  1829. 

John  G.  Boisseau.     [Seal.] 

**N.  B.  Having  so  long  been  in  public 
business     my  handwriting    can    be    easily 

proved.    J.  G.  B." 
223  *And  on  the  paper  was  indorsed — 

*' Memorandum,  to  prevent  Bennett 
Aldridge  and  Burwell  Aldridge  from  having 
any  part  of  my  estate,  that  each  might 
claim  in  right  of  their  wives,  without  a 
will  made  by  me.  J.  G.  Boisseau — 27th 
August  1829." 

This  instrument  was  admitted  to  probat 
and  record,  as  the  last  will  and  testament 
of  the  decedent,  by  the  county  court  of  Din- 
widdle, at  its  January  term  1832,  and  ad- 
ministration of  his  estate  was  granted  to 
his  sister  Sarah  Boisseau.  He  left  a  large 
estate,  real  and  personal.  His  heirs  at  law 
and  distributees  were  four  sisters  who  sur- 
vived him,  and  many  nephews  and  nieces, 
children  of  a  brother  and  sister  who  died 
before  him. 

A  bill  in  chancery  was  exhibited  in  the 
circuit  superiour  court  of  Dinwiddle,  by 
Bennett  Aldridge  and  Dorothy  his  wife  and 
Burwell  Aldridge  and  Martha  his  wife, 
against  Sarah  Boisseau,  as  the  administra- 
trix and  in  her  own  right,  and  others;  the 
female  plaintiffs  being  the  sisters  of  the 
decedent  mentioned  in  the  above  instru- 
ment of  writing,  and,  unless  thereby  ex- 
cluded, co-heiresses  and  distributees  with 
the  defendants,  of  his  estate  real  and  per- 
sonal. The  plaintiffs  insisted,  that  the  de- 
cedent died  intestate  as  to  the  chief  part  of 
his  estate  (that  is,  as  to  all  but  the  two 
contingent  legacies  to  them,  of  500  dollars 
each,  bequeathed  in  the  instrument).  And 
they  prayed  partition  and  distribution 
thereof  as  in  case  of  intestacy.  The  de- 
fendants insisted,  that  the  instrument  was 
a  testamentary  one,  and  was  a  disposition 
of  the  decedent's  estate,  and  that  its  effect 
was  to  exclude  the  plaintiffs  from  participa- 
tion in  the  inheritance  and  distribution 
thereof,  and  to  devise  and  bequeath  the 
same  (excepting  the  two  contingent  legacies 
therein  bequeathed  to  the  plaintiffs)  to  the 
other  persons  standing  in  the  relation  of 
heirs  and  next  of  kin  to  the  decedent. 

The  cause  having  been  removed,  by  con- 
sent of  parties,  to  the  circuit  superiour  court 
of  Petersburg,  came  on  forbearing  therein 


September  1832.  And  the  plaintiffs  having 
agreed,  that  if  they  could  be  required  to 
elect  the  one  or  the  other,  they  would  elect 
to  take  their  shares  of  the  decedent's 

224  ^estate    as   co-heirs   and   distributees 
thereof,  in  preference  to  the  contingent 

legacies  bequeathed  to  them,  respectively, 
in  the  instrument  of  writing  above  recited, 
— the  court  declared,  that  the  right  of  a 
person  to  disinherit  his  heirs,  exists,  not  as 
an  abstract  substantive  power,  but  as  the 
effect  and  consequence  of  the  power  to  de- 
vise and  bequeath  his  estate  to  whom  he 
will;  that  the  testamentary  writing ,  in  this 
case,  contained  no  devise  or  bequest  to  the 
defendants,  either  in  terms  or  by  necessary 
implication,  furnished  no  rule  of  apportion- 
ment, and  left  it  uncertain  whether  the 
children  of  the  plaintiffs  were  excluded  or 
not;  that  the  instrument  was  made  by  the 
testator  under  an  erroneous  impression,  that 
if  he  declared  his  intent  to  exclude  the 
plaintiffs,  the  law  would  dispose  of  his  es- 
tate among  his  remaining  brethren  and 
their  descendants,  in  exclusion  of  them; 
and  that,  consequently,  he  died  intestate 
as  to  his  lands  and  slaves.  Therefore,  the 
court  decreed  partition  and  distribution  of 
his  lands  and  slaves,  among  his  heirs  at 
law  and  next  of  kin,  including  the  female 
plaintiffs,  and  ordered  the  administratrix 
to  render  an  account  of  her  administration 
&c.  From  which  decree  the  defendants  ap- 
plied by  petition  to  this  court  for  an  appeal, 
which  was  allowed. 

Johnson  and  Leigh,  for  the  appellants, 
premised,  that  whatever  might  be  the  effect 
of  the  instrument  of  writing  left  by  Mr. 
Boisseau,  it  was  plainly  a  testamentary 
paper.  When  the  testator  said,  he  had  not 
made  any  will  to  dispose  of  his  estate,  he 
only  meant,  that  he  had  not  before  made 
any  will:  when  he  said  he  intended  this 
instrument  to  operate,  if  he  should  not 
make  a  will, — if  he  should  die  without  a 
will, — he  meant,  in  case  he  should  not  make 
another  will.  He  made  no  other,  and  this 
was  his  will. 

They  admitted,  that  the  heirs  and  dis- 
tributees of  a  decedent  must  inherit  his  es- 
tate, unless  it  be  given  to  some  body  else, 
and  that  where  there  are  many  of  them,  all 
must  inherit,  unless  the  estate  be  given  to 
some  in  exclusion  of  the  rest:  but  they 
contended,  that  this  testamentary  writing 
was   a   devise   and  bequest,  by  plain 

225  implication,    of  the  testator's  ^estate 
to    his    heirs   and    next  of  kin,  other 

than  his  two  sisters  Martha  and  Dorothy  and 
their  descendants ;  and  that  the  portions  of 
those  who  did  take,  were  to  be  regulated  by 
the  statutes  of  descents  and  distributions. 
Here,  they  argued,  was  a  Virginia  testa- 
tor, having  four  sisters  living,  and  several 
nephews  and  nieces  children  of  a  deceased 
brother  and  sister ;  he  was  aware,  that  by 
the  law  of  Virginia,  if  he  died  intestate, 
these  relations  would  all  come  into  the  in- 
heritance and  succession  of  his  estate ;  and 
he  made  this  will,  excluding  the  husbands 
of  two  of  his  sisters,  and  the  two  sisters 
themselves,  from  any  share  of  his  estate. 
If  he  did  not  mean,  that  the  estate  should 
go  to  the  rest,  as  if  the  two  excluded  sisters 
had  no  existence,  he  meant  nothing.  Sup- 
pose  the   testator   had,  after  excluding  the 


92 


6  LEIQH 


BOISSBAU  AND  OTHBRS  V,  Al^DRIDGBS. 


226-228 


two  sisters,  added,  in  terms,  that  his  other 
heirs  and  distributees  should  inherit  his 
estate,  it  could  not  have  been  doubted,  that 
this  would  have  been  a  devise  and  bequest 
of  the  estate  to  them,  to  be  divided  accord- 
ing^ to  the  law  of  descents  and  distributions ; 
and  jet  he  could  not,  by  such  express  words, 
have  more  clearly  manifested  that  intent 
than  he  had  done  by  the  writing  in  ques- 
tion. He  must  have  known  the  number  of 
his  heirs  and  next  of  kin ;  he  must  have 
been  aware  of  the  law  of  the  land  as  to 
descents  and  succession;  he  must  have 
written  this  paper,  and  it  carried  internal 
evidence  that  he  did  write  it,  with  reference 
to  the  state  of  the  facts  as  well  as  the  law : 
therefore,  when  he  excluded  the  two  sisters, 
who  he  knew  would  take  equally  with  the 
others,  and  the  others  equally  with  them, 
unless  they  were  so  excluded,  he  must  hive 
meant,  that  the  others  should  take  in  ex- 
clusion of  them.  He  could  only  have  ex- 
cluded them,  in  order  to  give  to  the  others ; 
he  could  have  had  no  other  conceivable  pur- 
pose. The  law,  they  said,  gave  the  power 
of  disposing  of  property  by  will ;  but  it  no- 
wise provided  the  form  in  which  the  testa- 
mentary intent  should  be  manifested:  if 
the  intent  resulted  from  the  will  by  plain 
necessary  implication,  it  was  as  effectual 
as  if  it  was  couched  in  express  words. 
126  *Upon  the  doctrine  of  devises  by 
implication,  they  referred  to  6 
Cruise's  dig.  tit.  38,  ch.  10,  {  19-24,  pp. 
206,  7,  and  the  cases  there  collected.  And 
they  endeavoured  to  maintain,  that  where- 
ever  there  is  a  purpose  expressed  in  a  will, 
indicating  another  purpose  not  expressed, 
and  the  ex^essed  purpose  cannot  be  effected 
without  carrying  into  efiPect  the  purpose 
not  expressed,  in  such  case,  a  devise  to 
the  purpose  not  expressed  must  be  implied. 

They  asked  the  court  to  consider  the  con- 
sequence of  holding,  that  this  was  a  mere 
exclusion  of  the  two  sisters,  without  any 
disposition  of  the  estate  to  the  other  heirs 
and  next  of  kin,  and  that  for  want  of  such 
donation  to  the  others,  the  exclusion  of  the 
two  sisters  was  wholly  inoperative.  The 
two  sisters  would  take  by  the  law,  their 
full  shares  as  parceners  and  distributees; 
and  then,  in  case  they  should  survive  their 
husbands,  they  would  also  take  by  the  will, 
a  legacy  of  500  dollars  apiece ;  so  that  those 
whom  the  testator  certainly  meant  to  ex- 
clude, would  get  more  than  any  of  the  rest, 
and  that  in  consequence  of  his  effort  to  ex- 
clude them.  A  more  direct  violation  of  a 
man's  wishes  in  regard  to  the  disposition 
of  his  property  could  hardly  be  imagined. 

They  adverted  to  the  general  doctrine  laid 
down  in  many  cases,  that  whether  a  testator 
mean  to  give  the  estate  to  the  heir  at  law  or 
not,  the  intention  is  immaterial,  if  it  be 
not  given  to  some  other  person ;  that  there 
is  no  other  way  to  exclude  the  heir  but  by 
giving  it  to  some  body  else:  that,  there- 
fore, though  it  may  be  apparent,  that  a 
testator  meant  his  heir  should  not  have  the 
subject  undisposed  of  by  his  will,  yet,  even 
against  that  intention,  the  heir  would  take; 
that  plain  language  of  gift,  or  necessary 
implication,  is  necessary  to  disinherit  the 
heir.  And  they  admitted  all  this:  but  they 
said,  it  could  nowise  affect  the  question, 
whether  a  will  contained  a  devise  by  impli- 


cation to  other  persons  than  the  heir:  that 
was  always  a  question  of  intent. 

The  doctrine  had  been  laid  down  in  three 
classes  of  cases :  1st.  Cases  in  which  a  tes- 
tator having  left  a  portion  of  his  real  estate 
undisposed  of  by  his  will,  without  any  in- 
tent, expressed  or  inferrible,  to  disin- 
herit   his    heir,    the    heir    has    been 

227  *held   to   take.     Habergham   v.    Vin- 
cent, 2    Ves.    jr.    204,    225;    Bury    v. 

Usher,  11  Ves.  87,  92;  Roosevelt  v.  Fulton's 
heirs,  7Cowen  71,  79.  2nd.  Cases  in  which 
a  testator,  without  any  design  to  disinherit 
his  next  of  kin  of  his  personal  estate,  hav- 
ing made  no  disposition  of  a  part  of  it,  or 
made  a  disposition  of  it  which  failed  of 
effect,  the  next  of  kin  have  been  held  en- 
titled to  distribution  of  the  part  so  undis- 
posed of.  Such  was  the  case  of  Pickering 
V.  Stamford,  2  Ves.  jr.  272,  581,  3  Id.  332, 
5,  492,  in  which  the  testator  designed  to 
exclude  the  next  of  kin  in  favor  of  a  charity, 
but  the  bequest  to  charity  failed.  And  such 
was  the  case  of  Sympson  v.  Hornsby,  men- 
tioned by  the  court,  3  Ves.  335,  where  the 
testator's  design  was  to  give  a  small  por- 
tion to  one  daughter,  in  order  that  he  might 
give  a  larger  portion  to  another  daughter; 
but  this  favored  daughter  died  in  the  testa- 
tor's lifetime,  and  so  the  legacy  to  her 
lapsed ;  and  the  subject  of  this  lapsed  legacy 
was  held  to  be  distributable  among  the  next 
of  kin.  3rd.  Cases  in  which  a  testator,  ex- 
pressing an  intent  to  disinherit  his  heir, 
in  respect  of  real  estate,  yet  left  real  estate 
undisposed  of  by  his  will,  to  which  the  heir 
was  held  to  be  entitled,  notwithstanding 
the  express  intent  to  disinherit  him;  Denn 
V.  Gaskin,  2  Cowp.  657,  661;  Right  v. 
Sidebotham,  Doug.  759;  Jackson  v.  Shau- 
ber,  7  Cowen  187,  195.  The  reason  of  these 
cases,  they  said,  was  plain  enough ;  they 
were  cases  in  which,  under  the  common  law 
of  descents,  there  was  but  one  heir  at  law, 
and  it  was  matter  of  necessity  to  adjudge 
the  estate  to  him,  for  if  he  did  not  take,  no 
other  person  could :  there  was  no  other  per- 
son in  favour  of  whom  a  devise  could  pos- 
sibly be  implied.  So,  in  Virginia,  if  a 
testator  were  simply  to  exclude  all  his  heirs, 
and  next  of  kin,  without  making  any  dis- 
position of  his  estate  to  others,  so  that 
there  should  be  no  person  in  whose  favor 
a  disposition  could  be  implied,  the  heirs 
and  distributees  would  of  necessity  take. 
But  if,  in  England,  one  of  two  daughters- 
and  co-heiresses  should  be  expressly  ex- 
cluded from  the  inheritance  by  will,  it 
would  be  apparent,  that  the  testator  meant 
to  exclude  her  for  the  benefit  of  the  other, 
and  therefore  to  give  the  whole  estate 

228  to  the  other.     And   so,  *in    Virginia, 
if   one    of   several    children,  co-heirs 

and  parceners,  should  be  excluded  by  will, 
the  others  being  capable  of  taking  the 
whole,  the  exclusion  of  one,  as  it  must  have 
been  intended,  so  it  must  be  held  to  operate, 
for  the  benefit  of  the  rest. 

They  said,  there  was  only  one  english 
case  directly  in  point  to  the  present ;  a  case, 
in  which  a  testator  having  four  children, 
capable  of  taking  the  subject  in  question 
(it  was  personal  estate)  if  be  had  died  in- 
testate as  to  it,  by  his  will  expressly  ex- 
cluded two  of  them  (whom  he  described  as 
his  wife's  children,   not   his  own)  from  the- 
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succession,  without  makin^^  any  disposition 
of  the  surplus :  the  court  of  chancery  de- 
creed that  the  children  so  excluded,  should 
come  in  for  a  share,  for  that  the  words  of 
exclusion  were  not  plainly  expressed,  and 
should  be  taken  strictly  in  that  case :  but 
the  decree  was  reversed  by  the  house  of 
lords,  who  decreed  that  the  surplus  should 
be  distributed  according  to  the  statute  of 
distributions,  except  that  the  two  children 
excluded  by  the  will,  should  be  excluded 
from  shares  in  the  distribution.  Vachel  v. 
Jeffries,  Prec.  Ch.  169,  2  Eq.  Ca.  Abr.  435, 
pi.  17,  8  Vin.  Abr.  Devise,  C.  e.  pi.  7,  p. 
445,  best  reported,  by  the  name  of  Vachel  v. 
Breton,  5  Bro.  P.  C.  Tomlin's  edi.  p.  51. 
This  case,  they  remarked,  was  mentioned  by 
the  master  of  the  rolls  (sir  R.  P.  Arden)  in 
Pickering  v.  Stamford,  3  Ves.  338,  and  he 
understood  the  ground  of  the  decision  as 
they  did,  and  admitted  its  authority :  he  said, 
that  Vachel  v.  Breton  did  not  militate 
against  his  opinion,  **for  there  it  might 
fairly  be  held,  that  the  exclusion  was  for  the 
purpose  of  giving  a  benefit  to  the  others." 
But  lord  Loughborough  said,  that  as  to 
Vachel  v.  Breton,  he  conceived  that  there 
was  some  idea  (and  there  was  something  in 
the  cases  which  led  to  that)  that  courts  of 
equity  had  a  latitude  to  refuse  raising  a  re- 
sulting trust  against  executors  taking  the 
interest  at  law,  in  favor  of  children  upon 
whom  the  testators  had  put  so  strong  a 
note  describing  them  as  illegitimate;  that 
the  point  between  executors  and  next  of  kin 
was  in  some  doubt  at  that  time  (in  1706) ; 
and  he  concluded  by  expressing  his  disap- 
probation of  the  decision;  Id.  494; 
229  yet  *the  reason  which  he  assigns  for 
the  decision  did  not  appear  in  any  of 
the  reports  of  the  case ;  and  his  disappro- 
bation could  hardly  outweigh  the  authority 
of  the  superiour  tribunal:  the  decisions  of 
the  house  of  lords  were  always,  in  fact, 
founded  on  the  advice  of  all  the  judges. 
They  also  referred  to  Snelgrove  v.  Snel- 
grove,  4  Desaus.  274,  301-3,  where  chancellor 
Desaussure,  commenting  on  Vachel  v.  Bre- 
ton, inclined  to  the  opinion,  that  the  illegi- 
timacy of  the  two  excluded  children 
(intimated  by  the  testator  in  his  will)  had 
much  influence  in  the  decision  in  the  house 
of  lords;  though  he  acknowledged,  at  the 
same  time,  that  little  notice  was  %aken  of 
that  circumstance  in  the  report  of  the  case; 
and  considering  the  known  law  of  England 
on  the  subject  of  legitimacy,  it  was  a  cir- 
cumstance which  could  hardly  have  had  any 
weight.  But  there  was  one  circumstance 
in  the  decree  in  Vachel  v.  Breton,  quite  de- 
cisive to  shew  that  neither  lord  Lough- 
borough nor  chancellor  Desaussure  had 
found  the  true  ground  of  the  decision ; 
namely,  that  the  testator's  widow,  the 
mother  of  the  excluded  illegitimate  children, 
was  let  in  for  her  full  shar?  (one  third  of 
the  subject)  in  the  distribution. 

Macfarland  and  Allison,  for  the  appellees, 
commented,  in  the  first  place,  on  the  lan- 
guage of  the  paper  in  question.  Mr.  Bois- 
seau  there  said,  that^* not  having  made  any 
will  so  as  to  dispose  of  his  property," — **in 
case  he  should  not  make  one,  he  wished 
that  instrument"  to  exclude  his  two  sisters 
and  their  husbands  from  any  share  of  his 
estate;  and  in  the   memorandum   indorsed, 


he  declared  the  purpose  of  the  paper  to  be, 
to  prevent  the  husbands  of  the  two  sisters 
from  having  any  part  of  his  estate,  in  right 
of  their  wives,  **  without  a  will  made  by 
him."  Now,  to  imply  a  devise  and  bequest 
of  his  whole  estate  to  his  other  heirs  and 
next  of  kin,  against  his  own  declaration, 
that  he  had  made  no  will  to  dispose  of  his 
property,  and  that  this  paper  was  intended, 
in  case  he  should  not  make  a  will,  to  serve 
the  sole  purpose  of  excluding  his  two  sisters 
and  their  husbands  from  any  share  of  his 
estate,  and  of  preventing  thf  husbands 
from  taking  any  part  of  it  in  right  of 

230  their  wives,  without  a  will  made  *by 
him;  this,  they  said,  would  be  noth- 
ing less  than  to  make  a  will  for  the  de- 
cedent. His  words  shewed,  that  he  was  not 
then  disposing  of  his  estate  to  any  partic- 
ular persons;  that  the  only  purpose  then  in 
his  mind,  was  to  exclude  these  two  sisters 
and  their  husbands;  to  disinherit  them, 
though  he  should  not  give  the  estate  to  any 
body  else.  It  was  most  evident,  that  he 
intended  to  make  a  will  at  some  future  day, 
which  should  contain  a  positive  disposition 
of  his  estate. 

They  said,  the  power  of  a  man  to  disin- 
herit his  heirs  at  law  and  next  of  kin,  or 
any  of  them,  was  only  an  incident  to  his 
power  of  disposing  of  his  estate  to  whom- 
soever he  pleased.  He  could  not  disinherit 
them  by  deed,  or  by  will,  shewing  that  pur- 
pose, and  no  more.  This  resulted  from  the 
law  which  gave  him  the  power  to  dispose  of 
his  estate  by  last  will  and  testament,  not 
to  disinherit  his  heirs  and  next  of  kin :  he 
might  disinherit  them,  indeed,  by  giving 
it  away  from  them  to  other  persons,  but  by 
no  other  means.  And,  accordingly,  it  was 
well  settled,— so  well  settled,  that  the  coun- 
sel for  the  appellants  were  obliged  to  admit, 
—that,  notwithstanding  an  apparent  or  de- 
clared intention  of  a  testator  to  disinherit 
his  heirs  at  law  or  next  of  kin,  yet  if  he 
leave  his  estate  or  any  part  of  it  undisposed 
of,  it  will  pass  to  them  by  descent  or  suc- 
cession. But  to  construe  the  disinherison 
of  some  of  several  co-heirs  and  distributees, 
a  devise  and  bequest  to  the  rest,  would  be, 
in  effect,  to  evade  and  to  abrogate  this  rule 
of  law;  to  give  effect  to  the  simple  disin- 
herison, by  holding  it  tantamount  to  a  pos- 
itive disposition.  It  would  be  futile  to  say, 
that  mere  words  of  disinherison  should  not 
be  operative  to  exclude  the  heirs,  unless  the 
estate  be  disposed  of  to  other  persons;  and 
then,  that  such  words  of  disinherison  should 
operate  by  way  of  implied  devise  and  be- 
quest to  the  other  heirs  and  next  of  kin, 
and  so  effectually  disinherit  those  who  are 
excluded. 

The  only  color  of  authority  which  the  ap- 
pellant's counsel  were  able  to  find  for  the 
proposition  they  endeavoured  to  maintain, 
was  the  case  of  Vachel  v.  Breton ;  but  the 
grounds  of  that  decision  were  <not  stated; 
they  could  only  be  conjectured,  and  various 
conjectures  had  been  made.     The  case 

231  *was  anomalous,    and  had  never  been 
followed.     On    the  contrary,    it    was 

disregarded  and  overruled  in  Pickering  v* 
Stamford:  for  there,  the  testator  had  given 
certain  parts  of  his  real  and  personal  prop- 
erty to  his  wife,  ^'in  full  satisfaction  of  all 
dower  or  thirds  which   she  could  claim  out 
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of  his  real  or  personal  estates;"  in  other 
words,  he  had  plainly  excluded  her  from 
any  more ;  and  yet  she  was  Held  entitled  to 
her  share,  namely,  one  half  of  the  undis- 
posed of  periional  subject,  according  to  the 
statute  of  distributions.  And  in  this, 
Pickering  v.  Stamford  conformed  with  the 
uniform  course  of  decision :  the  decision  in 
the  house  of  lords  in  Vachel  v.  Breton,  if 
the  counsel  for  the  appellants  understood  it 
aright,  was  opposed  to  it.  The  question  in 
Vachel  v.  Breton,  was  a  question  between 
the  executors  and  next  of  kin — whether  the 
undisposed  of  subject  belonged  to  the  ex- 
ecutors, or  whether  there  was  a  resulting 
trust  for  the  next  of  kin— a  trust,  which 
might  be  repelled  by  extrinsic  as  well  as  in- 
trinsic circumstances ;  and  the  decision  was, 
that  such  a  trust  could  not  result  in  favor 
of  children  whom  the  testator  did  not  be- 
lieve were  his  own, — whom  he  described  as 
his  wife's  children. 

In  Denn  v.  Gaskin,  the  testator  gave  his 
heir  at  law  ten  shillings ;  that  is,  he  dis- 
inherited him ;  and  then  he  gave  his  nephews 
real  estate,  without  adding  words  of  inher- 
itance: and  it  was  held,  that  the  exclusion 
of  the  heir  was  not  sufficient  even  to  en- 
large the  estate  of  the  devisees  from  a  life 
estate  to  a  fee,  by  implication.  How  could 
the  disinheiison  here,  suffice  to  raise  a  de- 
vise by  implication,  to  those  to  whom  no 
devise  was  made?  and  a  devise  by  implica- 
tion of  the  whole  interest? 

An  estate,  they  insisted,  could  not  be 
taken,  partly  by  devise  and  bequest,  and 
partly  by  descent  and  succession  as  ab  in- 
testato,  in  the  manner  in  which  this  estate 
was  claimed  for  the  appellants.  The  disin- 
herison or  the  two  sisters  did  not  prevent 
the  intestacy.  There  could  be  no  testacy 
without  some  language  intimating  design 
to  devise  and  bequeath ;  there  could  be  no 
devise  or  bequest,  unless  the  subject  dis- 
posed of,  and  the  persons  to  whom  it 
232  was  given,  and  if  there  *were  many, 
the  shares  they  should  take,  were  in 
some  way  pointed  out.  Suppose  the  testator 
intended  to  give  the  estate  to  his  heirs  and 
next  of  kin,  referring  to  them  by  that  lan- 
guage as  a  description  of  devisees,  would 
they  have  taken  according  to  the  statute  of 
descents  and  distributions,  per  stirpes?  or 
all,  equally,  per  capita?  If  instead  of  so 
describing  them  he  had  named  them,  and 
given  them  the  estate  without  indicating 
their  portions,  they  would  all  have  taken 
equal  shares;  Crow  v.  Crow,  1  Leigh  74. 
And  yet  if  he  had  indicated  the  devisees 
and  legatees  by  description,  one  would  think 
they  should  have  taken,  as  purchasers,  in 
like  manner  as  if  he  had  named  them;  all 
equally,  per  capita.  But  it  was  not  pre- 
tended, that  the  court  could  imply  such  a 
devise  and  bequest  as  that.  How  could  the 
court  raise  a  devise  and  bequest  by  impli- 
cation, to  the  testator's  heirs  and  devisees 
other  than  the  two  excluded  sisters,  in  such 
shares  as  the  statutes  of  descents  and  dis- 
tribittions  would  give  them,  in  case  he  had 
died  intestate,  and  the  two  excluded  sisters 
had  died  before  him,  without  leaving  chil- 
dren? A  testamentary  disposition  super- 
seded the  operation  of  those  statutes ;  the 
operation  of  the  statutes  presupposed  an 
intestacy.     How  could  the  court  say  he  in- 


tended to  exclude  any  children  the  two  ex- 
cluded sisters  might  have  at  his  death,  from 
taking  equal  shares  with  his  other  nephews 
and  nieces,  the  children  of  his  deceased 
brother  and  sister?  The  children  of  the  ex- 
cluded sisters  were  equally  near  to  him; 
and  if  their  mothers  had  offended,  they  had 
not.  To  make  this  disinherison  of  the  two 
sisters,  a  devise  by  implication  of  the  tes- 
tator's whole  estate  real  and  personal  to  his 
other  heirs  and  next  of  kin,  to  be  divided 
among  them  according  to  the  statute  of  de- 
scents and  distributions,  would  be,  there- 
fore, in  the  first  place,  to  make  a  forced 
disposition  of  the  testator's  estate,  when 
he  had  made  none,  and  when  indeed  he  had 
only  indicated  an  intention  to  make  one  at 
a  future  day ;  and  then  by  an  equally  vio- 
lent implication,  to  provide  a  rule  for  ap- 
portioning his  bounty  among  the  objects 
of  it. 

233  *CARR,  J.     It   was   contended    for 
the  appellants,  that  the  instrument  of 

writing  left  by  Mr.  Boisseau,  contains  a 
complete  disposition  of  his  whole  estate, 
real  and  personal,  which  is  said  to  be  large ; 
and  on  the  other  side,  that  it  bequeaths  two 
legacies  of  500  dollars  each,  contingently, 
leaving  the  testator  intestate  as  to  all  the 
rest  of  his  estate. 

When  I  heard  the  argument  (and  it  was 
very  ably  argued  on  both  sides)  I  was 
strongly  impressed  with  the  opinion,  that 
this  was  a  full  disposition  of  the  whole  es- 
tate ;  and  the  impression  remained  for  some 
time ;  but  it  grew  weaker,  as  I  looked  more 
closely  into  the  subject,  and  especially  into 
the  will  itself,  till  at  length  I  became  con- 
vinced, that  this  must  be  pronounced  an 
intestacy  as  to  all  but  the  two  legacies. 
When  I  say  convinced,  I  do  not  mean  that 
I  have  no  doubt,  but  that  this  is  the  decided 
inclination  of  my  mind. 

The  books  have  laid  down  many  rules  to 
assist  us  in  the  construction  of  wills.  The 
great  point  to  be  ascertained,  is  the  intent 
of  the  testator.  Where  this  is  clear,  and 
violates  no  rule  of  law,  it  must  govern  with 
absolute  sway;  every  thing  yields  to  it. 
Property  real  or  personal,  even  to  the  dis- 
inherison of  the  heir,  may  be  given  by  im- 
plication, if  such  implication  be  necessary 
to  efiPect  the  clear  intent  of  the  testator.  In 
Wilkinson  v.  Adam,  1  Ves.  &  Beam.  465, 
lord  Btdon  says,  *  *With  regard  to  that  ex- 
pression necessary  implication,  I  will  repeat 
what  I  have  before  stated,  from  a  note  of 
lord  Hardwicke's  judgment  in  Coriton  v. 
Hellier;  that  in  construing  a  will,  con- 
jecture must  not  be  taken  for  implication  ; 
but  necessary  implication  means,  not  nat- 
ural necessity,  but  so  strong  a  probability 
of  intention,  that  an  intention  contrary  to 
that  which  is  imputed  to  the  testator  can- 
not be  supposed."  Again,  lord  Mansfield 
(as  cited  by  lord  Lougborough,  in  Lytton  v. 
Lytton,  4  Bro.  C.  C.  460),  says,  **A  great 
dispute  has  been  made,  of  what  is  a  neces- 
sary implication"  —* 'It  is  that  implication 
which  arises  upon  the  words  the  testator 
has  made  use  of,  that  clearly  satisfies  the 
court  what  was  his  meaning — and  that,  as 
put  in  opposition  to  con jecture. "     Let 

234  us  look  now   at  the  writing  *in  ques- 
tion.    No  words  could  have  expressed, 

more  clearly   and  strongly,  the  intention  of 
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the  writer,  to  exclude  his  brothers  in  law, 
and  their  wives  too,  unless  they  survived 
them,  from  all  participation  in  his  estate. 
But  it  was  admitted,  that  mere  words  of  ex- 
clusion would  not  operate,  as  a  man  can  only 
exclude  his  heirs  and  next  of  kin,  by  an 
actual  devise  or  bequest  to  others. 

It  was  strongly  contended,  however,  that 
this  will,  by  clear  and  necessary  implica- 
tion, gave  the  whole  estate  to  the  heirs  and 
next  df  kin  (as  designated  by  the  statutes) 
excepting  the  two  excluded  sisters  and  their 
descendants,  from  all  but  their  contingent 
legacies.  Many  authorities  were  cited  and 
discussed ;  but  the  view  I  take  of  the  case 
renders  it  unnecessary  to  examine  them. 
My  opinion  is  formed,  on  the  paper  itself. 
After  the  most  careful  consideration,  it 
seems  to  me,  that  so  far  from  furnishing  a 
necessary  implication  of  the  writer's  intent 
to  dispose  of  his  whole  estate,  it  shews 
strongly,  that  he  did  not  mean  by  this 
writing  to  dispose  of  one  cent  beyond  the 
two  legacies  of  500  dollars.  Intention  be- 
ing the  life  and  soul  of  a  will,  it  can  hardly 
be  imagined,  I  presume,  that  a  man  can 
make  a  will  without  intending  to  do  so,  or 
give  by  it  more  than  he  means  to  give ;  es- 
pecially, a  man  who  has  been  long  in  busi- 
ness, has  made  a  large  estate;  and  knows 
well  how  to  express  his  meaning.  Such 
men  are  most  particular ;  knowing  the  full 
value  of  their  property,  they  bestow  it  with 
care  and  caution,  and  parcel  it  out  with 
particularity  among  the  objects  of  their 
bounty.  Can  we  suppose,  that  such  a  man 
sitting  down  with  the  deliberate  intention 
of  giving  away  his  whole  estate,  lands, 
slaves  and  other  personalty,  would  have  ex- 
pressed such  intention  in  the  way  this  paper 
does?  Is  it  the  natural,  the  probable  man- 
ner, in  which  a  plain  man  of  business  would 
divide  and  dispose  of  his  property?  Merely 
to  exclude  two  sisters  from  all,  but  a  small 
legacy,  without  saying  one  word  about  the 
rest  of  his  large  estate,  though  he  meant  to 
dispose  of  the  whole,  and  that  by  this  very 
paper?  Taking  even  this  general  view  of 
the  subject,  I  cannot  believe,  that  any  man 

would  act  thus. 
235  *^But       this      opinion      is      greatly 

strengthened,  by  a  more  particular 
analysis  of  this  paper.  He  begins  thus, 
*'not  having  made  any  will  so  as  to  dispose 
of  my  property** — what  then?  we  should 
naturally  conclude,  that  if  he  meant  this 
writing  to  be  such  will,  he  would  go  on  to 
declare  it.  But  no;  he  proceeds,  *^and  two 
of  my  sisters  marrying  contrary  to  my 
wish,  should  I  not  make  one'*  (could  a 
man,  in  his  senses,  put  these  words  into 
the  very  will  he  was  then  writing?)  *  ^should 
I  not  make  one,  I  wish  this  instrument,** 
—to  do  what?  **to  prevent  their  husbands 
from  having  a  cent  of  my  estate,  and  my 
sisters  also,  unless  they  outlive  their  hus- 
bands—in that  case  I  leave  them  500  dollars 
each.**  Do  not  these  words  clearly  shew, 
that  the  sole  purpose  of  this  paper  was  to 
exclude  the  offending  parties,  except  as  to 
the  500  dollars  each?  that  he  never  had  the 
idea,  that  by  this  writing  he  was  dispos- 
ing of  his  estate?  If  he  had  meant  this  as 
his  will,  would  he  not  have  called  it  so, 
and  not  have  spoken  of  a  future  intention, 
a  suspended  intention,    of  making  a    will? 


Would  he   not    have   appointed    executors? 
But  farther,  look  at   the  indorsement  writ- 
ten by  himself  *on   this   paper— ** Memoran- 
dum,    to    prevent    Bennett    Aldridge    and 
Burwell   Aldridge   from   having  any  of  my 
estate,    that    each   might  claim  in  right  of 
their  wives,   without  a  will  made  by  me.*' 
This  shews  to  me,  his   knowledge,    that    if 
he  died  simply  intestate,    these  men  might 
claim   part  of   his  estate;  which    claim  he 
thought  he  could  prevent,  and  meant  to  pre- 
vent by  this  instrument,  in  case  he  should 
not   write  a  will ;  repeating  the  idea  he  had 
expessed  in  the   body  of  the   paper, — **not 
having  made  a  will,  should  I  not  make  one,. 
I  wish    this   instrument    to   prevent"    &c. 
The  two  contingent  gifts  of  500  dollars  en- 
titled   this  writing    to    probate  as  a  testa- 
mentary paper;  just  as  an  indorsement  upon 
a  note,  **I  give  this  note   to   A.**  may    be 
proved     as     testamentary.      Chaworth    v. 
Beech,  4  Ves.  555,  565.     But  not  a  step  fur- 
ther can  I  agree  to  extend  it;  for  I  am  well 
satisfied,    that  the  writer  never  dreamed  of 
this   as  a  will  disposing  of  his  estate  gen- 
erally. 
236         *It  would  seem  hardly   necessary  to 
cite  cases  in  support  of   this  view  of 
the  subject ;  but  I  will   refer   to   one,    Mat- 
thews   V.    Warner,    4   Ves.    186,    5  Ves.  23. 
There,  a  paper  was  written,    which    began 
thus,    *'2nd    Nov.    1785.     A    plan   of  a  wiU 
proposed    to   be  drawn  out,  as  the  last  will 
and    testament  of  William  Matthews  &c." 
The  writer  then  went  on  by  words  of  **  pres- 
ent  disposition,"    to   give  away  his  whole 
estate,     making     residuary    legatees,     ap- 
pointing executors,  signing  and  dating  the 
paper,  the  whole  being   in   his   own    hand- 
writing—upon  it  was  this  indorsement,  **2d 
Oct.  1785.     A    plan  designed    for    the    last 
will  and  testament  of  Wm.  Matthews,  store- 
keeper Ac.'*    The  judge  of  the  prerogative 
court  decided  this  to  be  a  valid  will.     Upon 
appeal  to  the  court  of  delegates,    the  deci- 
sion was  affirmed.     The  case  was  then  heard 
by  the  lord  chancellor,  upon   a   petition  for 
a  commission  of  review ;  and  he  thinking  it 
not   a  valid  paper,  a  commission  of  review 
issued;  under  which    (as  we  see  5  Ves.  23), 
the   sentence   of  the  court  of  delegates  and 
prerogative   judge,    was  reversed,   and  the 
deceased  declared  intestate.     Upon  the  hear- 
ing   before    the    chancellor    (lord    Lrough- 
borough)  he  makes  some   strong   remarks, 
which    seem  to  me  very   appropriate  to  the 
case  before  us.     After   dwelling   with    em- 
phasis on  the  commencement   and  indorse- 
ment, calling  it  the  plan  of  a  will  proposed 
to  be  drawn  &c.  and  admitting  that  it  con- 
tains legatory  words  of  present  gift  ^c.  he 
adds — **I  should  have   no  difficulty,  sitting 
as  I  have  sat  in  a  court  of  law,  to  put  it  so 
to  the  jury,  that  I  should   expect  a  verdict, 
that  he  had  not  devised,  that  it  was  no  wilU 
but  only  a  project  of  a  will, — not  a  complete, 
definite  rule  of  law  for  settling  his  fortune. 
It  is    not,    it   cannot   be,  denied,  the  argu- 
ment presses    so   strong,    that  upon  the  pe- 
rusal   of   this  paper,  the  natural  conclusion 
is,  that  it  was  his  intention  to  make  a  more 
formal    paper    than    this.     That    inference 
cannot  possibly    be  avoided.     Then,  ex  hy- 
pothesi,    this   paper,    at    the   time  he  sub- 
scribed it,  was  not  the  law,  the  testament.** 
And  so  I  say  of  the  paper  before  us,  that  it 
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was  never  the  law,  the  testament,  bj  which 
Boisseau    meant    to    dispose    of    his 

237  *estate,    further    than    as   to  the  two 
legacies    of   500    dollars.      I   am    for 

affirming  the  decree. 

CABBLL/9  J.  I  concur  in  affirming  the 
decree. 

BROOKE,  J.  It  is  somewhat  remarkable, 
that  this  case  has  no  exact  example  in  any 
of  the  english  cases  which  have  been  cited, 
or  to  which  I  have  been  able  to  refer.  It 
must  be  decided,  therefore,  on  principle 
and  not  on  authority. 

I  think  it  is  a  principle  not  to  be  contro- 
verted, that  a  testator  cannot  disinherit  his 
heir,  unless  he  devises  his  estate  to  some- 
body else.  This  principle  is  fully  recog- 
nized by  lord  Mansfield  in  the  case  of 
Denn  v.  Gaskin.  To  give  to  a  testator  the 
power  to  disinherit  his  heirs,  whom  the 
law  has  appointed  to  take  the  estate,  unless 
he  devises  it  to  some  other  person,  would 
be,  in  effect,  to  give  him  authority  to  re- 
peal the  statutes  of  descents  and  distribu- 
tions. That  a  testator  may  disinherit  his 
heirs,  by  giving  his  estate  to  somebody 
else,  cannot  be  doubted ;  but  if,  in  every  case 
in  which  he  intends  to  exclude  his  heirs 
from  the  inheritance,  it  is  to  be  implied 
from  that  alone,  that  he  devises  his  estate 
to  those  who  (some  of  his  heirs  being  ex- 
cluded) would  take  the  inheritance,  the 
principle,  that  to  disinherit  his  heirs  he 
must  devise  his  estate  to  somebody  else, 
would  be  of  no  consequence ;  because  every 
exclusion  of  his  heirs  would  be  a  devise  to 
somebody  else. 

This  principle,  that  a  testator  cannot  dis- 
inherit his  heirs,  unless  he  devises  his  es- 
tate to  somebody  else,  results  from  the 
nature  of  property.  It  is  the  creature  of 
the  law,  and  the  law  will  dispose  of  it,  un- 
less, under  the  permission  which  the  law 
gives  the  owner  to  make  a  will,  he  disposes 
of  it.  And,  in  examining  cases  of  this 
kind,  we  are  not  to  forget,  that  those  who 
claim  under  the  law,  have  an  strong  a 
claim  to  the  property,  as  those  who  claim 
itnder  the  will ;  indeed,  somewhat  stronger, 
since  it  is  a  settled  principle,  that  if  a  de- 
rise  gives  no  other  estate  than  the  law 
gives,  those  who  are  to  take,  take  under  the 
law  and  not  under  the  will,  their  title  under 
the  law  being  preferable  to  their  title  under 
the  will. 

238  *With  these   remarks,    I   shall  pro- 
ceed to  examine   the    will    before  us. 

The  first  remark  I  shall  make  on  this  '4n- 
strument,*'  as  the  testator  calls  it,  is,  that 
it  wants  at  least  one  of  the  features  of  a 
will ;  the  testator  makes  no  executor ;  which 
is  some  evidence,  corroborated  by  the  terms 
of  the  instrument,  that  he  did  not  intend  it 
as  a  will  of  his  whole  estate,  but  to  have 
no  other  operation  than  to  exclude  his  two 
sisters,  and  their  husbands,  from  any  other 
portion  of  his  estate,  but  the  two  legacies 
^iven  to  the  two  sisters  in  the  event  they 
survived  their  husbands,  and  in  the  event 
of  his  not  disposing  of  his  estate  by  another 
will.  His  whole  mind  appears  by  the  in- 
strument, to  have  been  occupied  with  the 
intent,  first,  to  exclude  the  husbands  of  his 
two  sisters  from  getting  any  portion  of  his 
estate,  and  secondly,  to  exclude  his  two 
sisters   themselves,     except    the   two   con- 


tingent legacies  bequeathed  to  them.  The 
memorandum  upon  the  instrument  explains 
his  main  intent  to  be,  to  exclude  the  two 
husbands  from  getting  any  portion  of  his 
estate.  Taking  the  meaning  of  both  (the 
instrument,  as  he  calls  it,  and  the  memo- 
randum) from  their  words,  language  could 
not  be  more  full  to  convey  this  intent,  and 
no  other.  To  infer  that  the  testator  meant 
more,  I  think  is  impossible.  That  he  meant 
to  give  the  rest  of  his  estate  to  those  who 
would  take  it,  according  to  law,  the  two 
sisters  being  excluded, — would  be  an  infer- 
ence that  would  violate  every  fair  construc- 
tion of  the  instrument  and  memorandum, 
and  would  establish  a  principle  in  direct 
opposition  to  the  acknowledged  principle, 
that  a  testator  cannot  disinherit  his  heirs, 
unless  he  gives  his  estate  to  some  one  else. 
The  inference  that  he  does  give  it  to  some- 
body else,  from  the  mere  exclusion  of  some 
of  his  heirs,  without  a  single  testamentary 
expression  to  justify  it,  would  give  to  a 
testator  the  power  to  repeal  the  law  of  de- 
scents and  distributions:  for,  as  he  has  not 
designated  those  who  are  to  take  under  the 
will,  and  they  are  to  take  by  inference  only, 
they  would  take  according  to  the  law,  but 
not  under  the  law. 

No  judge  was  more  accurate  in  language 
than  lord  Mansfield.  In  Denn  v.  Gaskin, 
he  said,  that  though  the  intention 
239  *is  ever  so  apparent,  the  heir  at 
law  must  inherit  of  course,  unless  the 
estate  is  given  to  somebody  else.  What  in- 
tention was  meant?  The  intention  to  dis- 
inherit the  heir.  Now,  the  inference  from 
that  intention,  if  sufficient  to  give  the  estate 
to  somebody  else,  would  have  rendered  the 
words  ^*  unless  the  estate  is  given  to  some- 
body else,"  entirely  superfluous. 

To  carry  the  doctrine  of  implication  so 
far,  would  make  a  will  for  the  testator,  and  ^ 
not  interpret  the  will  made  by  him.  When  a 
testator  has  devised  his  estate  by  will,  and  is 
not  precise  as  to  the  persons  who  are  to  take, 
or  as  to  the  quantity  of  estate  they  are  to 
take, — from  necessity,  and  to  effectuate  his 
intention  to  dispose  of  his  estate,  and  not 
to  leave  it  to  the  law  to  dispose  of  it,  courts 
imply  his  intent  as  to  persons  and  the 
quantity  of  estate  they  are  to  take.  But 
when  the  question  is,  whether  he  intended 
to  devise  his  estate  or  not,  we  are  not  au- 
thorized to  imply  that  he  does,  unless  it  is 
a  necessary  inference  from  the  language  he 
uses.  In  Denn  v.  Gaskin,  the  testator  be- 
gan his  will  thus,— "As  to  all  such  worldly 
estate  as  God  has  indued  me  with"  Ac.  and 
the  question  was,  whether  by  inference 
from  those  words,  the  devisees  in  the  will 
took  a  fee  or  life  estates?  Lord  Mansfield 
said,  **he  does  not  say  in  the  introduction, 
that  he  means  to  dispose  of  all  of 
his  estate;  but  that  with  respect  to 
it,  he  devises  so  and  so.  If  he  did 
mean  it,  the  misfortune  is,  that  quod  voluit 
non  dixit."  He  would  not  infer  from  the 
words  **as  to  all  such  worldly  estate  as  God 
has  indued  me  with,"  that  the  testator 
meant  to  dispose  of  all  of  his  estate ;  because 
if  he  did  mean  it,  he  had  not  said  it:  he 
would  not  by  inference  dispose  of  the  tes- 
tator's estate  for  him ;  because  it  was  not  a 
necessary  inference  from  the  words  used, 
that  he  meant  to  dispose  of  his  whole  estate , 
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The  case  on  which  most  stress  was  laid 
in  the  argument,  by  the  counsel  for  the  ap- 
pellant, is  Vachel  v.  Breton,  decided  in  the 
house  of  lords.  fJpon  consideration  of  that 
case  (which  is  doubtfully  reported)  I  think 
it  will  be  found  not  to  have  turned  on  the 
question  now  before  us.  The  reporter  of  it 
refers  to  Mason  v.  Hawkins  and 
240  Matthew  v.  Fitzsimon,  *4  Bro.  P.  C. 
7,  11,  for  the  principle  on  which  it 
was  decided.  In  Vachel  v.  Breton,  the  tes- 
tator had  disposed  of  his  whole  estate ;  there 
was  no  intestacy,  nor  any  question  on  that 
point:  he  bequeathed  to  two  of  his  wife's 
children  (whom  he  did  not  own  as  his)  ten 
shillings,  each,  and  no  more,  and  to  his 
other  children  specific  legacies  in  place  &c. ; 
he  appointed  his  executors,  and  gave  them 
legacies,  but  did  not  add,  for  their  care  and 
pains,  or  any  thing  to  that  purpose:  and 
the  question  was,  whether  the  executors 
were  to  take  the  surplus,  notwithstanding 
they  took  legacies,  or  whether  it  was  to  be 
distributed  among  all  the  children, including 
the  two  to  whom  ten  shillings  and  no  more 
was  bequeathed  by  the  will?  The  court  de- 
ciding that  the  executors  took  the  surplus  as 
fiduciaries,  and  not  in  their  own  right,  the 
question  then  was,  how  it  was  to  be  dis- 
tributed? whether  among  all  the  children, 
as  had  been  decreed  by  the  court  of  chan- 
cery, or  in  exclusion  of  the  two  children  to 
whom  ten  shillings  only  had  been  be- 
queathed? and  the  house  of  lords  decided 
against  the  two  latter  children,  but  not  on 
the  principle,  that  the  testator  had  excluded 
them  by  giving  his  estate  to  somebody  else, 
inferrible  from  the  terms  of  the  will  alone 
excluding  them  from  the  inheritance.  No 
such  inference  was  necessary.  The  testator 
had  devised  the  whole  of  the  estate,  and 
but  for  the  devise  of  the  legacies  to  his  ex- 
ecutors, they  would  have  taken  the  surplus ; 
and  that  was  to  be  distributed  according  to 
the  intention  of  his  will,  to  be  collected 
from  every  part  of  it.  The  doctrine  of 
implication  as  to  whom  he  intended  to  give 
his  property  to,  was  entirely  applicable. 
The  testator  had  availed  himself  of  the 
permission  of  the  law  to  dispose  of  his 
property;  he  had  taken  it  out  of  the  hands 
of  the  law ;  and  the  court  was  to  decide  to 
whom  he  had  given  it.  His  will  was  not 
like  the  one  before  us,  in  which  the  testator 
has  designated  neither  the  persons  who  are 
to  take,  nor  the  quantum  of  estate  to  be 
taken,  all  of  which  is  to  be  inferred  (if  at 
all)  from  the  single  circumstance,  that  he 
meant  to  exclude    his  two   sisters  and  their 

husbands. 
241  *The  case  of  Pickering  v.  Stamford, 

was  commented  on  in  the  argument. 
In  that  case,  after  a  devise  in  satisfaction 
of  the  widow's  dower,  in  the  strongest 
language  of  exclusion  of  his  wife  from  tak- 
ing any  other  part  of  his  estate,  the  testa- 
tor devised  a  large  portion  of  his  estate  to 
a  charity ;  but  a  portion  of  it,  consisting 
of  real  securities,  did  not  pass,  being  pro- 
hibited by  the  statutes  of  mortmain,  and, 
of  consequence,  he  died  intestate  as  to  that 
portion.  The  trustees  appointed  could  not 
take.  The  widow  was  held  not  to  be  barred 
of  her  share.  Claiming  under  the  law,  she 
was  entitled  to  recover  her  share  in  that 
portion  of  his  property,  which    the  testator 


had  not  disposed  of,  and  as  to  which  he  died 
intestate.  Strongly  expressed  as  the  in- 
tention of  the  testator  was  to  exclude  her, 
the  court  did  not  infer  from  that  circum- 
stance, a  devise  to  somebody  else,  and 
thereby  exclude  her. 

The  difiPerence  between  the  cases  of  Pick- 
ering V.  Stamford  and  Vachel  v.  Breton, 
consists  in  this ;  that  in  the  former,  there 
was  an  intestacy  as  to  a  portion  of  the 
property,  and  the  widow  could  not  be  ex- 
cluded from  her  claim  under  the  law,  the 
property  not  being  given  to  any  one  else ; 
but  in  Vachel  v.  Breton,  the  property  was 
given  to  somebody  else;  the  executors  took 
it ;  there  was  no  intestacy  as  to  any  por- 
,tion  of  it ;  but  legacies  being  given  to  the 
executors,  they  took  the  property,  not  in 
their  own  right,  but  as  fiduciaries  for  the 
next  of  kin ;  and  on  that  ground,  the 
court  excluded  two  of  the  children,  accord- 
ing to  the  expressed  intention  of  the  testa- 
tor. 
I  think  the  decree  must  be  afifirmed. 
TUCKER,  P.  The  will  which  is  the  sub- 
ject of  litigation  in  this  case,  presents,  in 
my  opinion,  a  question  of  very  great  diffi- 
culty; and  though  I  have,  after  an  anxious 
investigation  of  it,  arrived  at  the  conclu- 
sion which  the  authorities,  and  the  reason 
of  the  case,  seem  to  demand,  I  confess  I 
am  not  entirely  without  a  doubt  of  its  cor- 
rectness. 

To  enable  us  to  arrive  at  the  real  point 
upon  which  the  case  at  last  must  turn, 
it  may  be  as  well  to  get  rid  at  once, 
of  a  good  many  matters  which  other- 
242  wise  might  embarrass  the  discus- 
sion of  the  real  question.  I  shall, 
therefore,  at  the  threshold,  remark,  that 
the  character  of  this  instrument  as  a  testa- 
mentary paper  must  be  taken,  if  not  as  a 
concessum,  at  least  as  a  matter  adjudicated, 
and  which  in  this  case  cannot  be  contested. 
It  is  a  will,  and  has  been  admitted  as  such 
by  the  court  of  probat,  and  is  valid  both  as  a 
will  of  real  and  personal  estate,  if  any  such 
be  disposed  of  bjr  it.  If,  indeed,  there  be 
no  such  disposition,  then  there  can  be  no 
doubt  that  it  is  ineffectual.  For  the  statute 
gives  the  power  to  devise,  and  not  merely 
to  disinherit ;  and  nothing  can  be  more  just 
than  the  position  taken  by  Mr.  Macfarland, 
in  his  very  lucid  and  able  argument,  that 
the  heir  cannot  be  disinherited  by  a  will 
which  does  not  dispose  of  the  estate  to  an- 
other. So  too,  it  is  very  well  settled,  by 
the  uniform  and  concurrent  opinion  of  the 
learned,  that  the  heir  at  law  shall  not  be 
disinherited,  except  by  express  words  or 
l^y  necessary  implication.  And  this,  I  con- 
ceive, not  from  any  peculiar  partiality  to 
the  heir  growing  out  of  the  doctrines  of 
primogeniture,  but  for  other  and  higher 
reasons.  The  law  having,  upon  the  princi- 
ples of  natural  affection  and  duty, — mod- 
ified, indeed,  by  the  policy  which  gives 
a  preference  to  the  eldest  son  over  his 
brethren, — prescribed  the  course  of  trans- 
mission of  the  estate  of  a  decedent,  will 
not  imply,  that  he  has  suppressed  the  dic- 
tates of  natural  feeling,  or  disregarded  the 
rule  established  by  the  law,  unless  the  in- 
tention to  do  so  is  clearly  to  be  demon- 
strated. Indeed,  the  law  having  provided 
for  the  descent  to   the  heir,  his  title  is  cer- 
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tain  and  anquestionable,  unless  it  be  taken 
away  by  the  testator.  Shall  that  certain 
and  unquestionable  title,  then,  be  defeated 
by  doubtful  implication?  Shall  a  right  hav- 
ing its  foundations  in  nature,  and  its 
sanctions  in  municipal  regulations,  be 
overthrown,  unless  by  express  provision  or 
necessary  implication?  Assuredly  not ;  and 
it  is  for  this  reason,  which  applies  not  less 
to  the  descent  of  estates  in  coparcenary  than 
to  the  law  of  primogeniture,  that  the  courts 
have  always  held,  that  the  heir  shall  not  be 
disinherited  by  mere  words  of  exclusion, 
which  do  not  imply  a  devise  to  another.  I 
concur,  therefore,  in  the  opinion  of  chief 
justice  Tilghman,  in  French  v. 
243  M'llhenny,  *2  Binney  20,  that  the 
rule  of  the^english  law,  in  this  re- 
spect, is  not  less  applicable  to  our  institu- 
tions, than  to  those  of  Great  Britain.  Our 
law  may  be  said,  indeed,  to  be  a  transcript  of 
the  human  affections,  and  I  cannot  think, 
that,  upon  slight  presumptions  or  implica- 
tions, a  testator  shall  be  made  to  violate 
them. 

I  proceed,  next,  to  observe,  that  as  no 
man  can  institute  a  law  of  descent  for  his 
own  property,  in  conflict  with  the  general 
law,  so  if  in  this  case  the  relations  not  ex- 
cluded, are  entitled  to  the  whole  estate, 
they  must  take  it  as  devisees,  and  not  as 
heirs.  This  is,  indeed,  sufiBciently  obvious 
as  to  that  portion  of  the  property,  which, 
but  for  their  disherison,  would  have  falle^i 
to  the  ,lot  of  the  two  sisters  mentioned  in 
the  will.  But  it  is  not  less  true  as  to  the 
residue ;  for  it  cannot  be,  that  those  who 
take  should  hold  undivided  portions  by  de- 
scent, and  other  undivided  portions  by  de- 
vise; nor,  indeed,  would  they  hold  any 
portion  in  the  same  manner  as  they  would 
have  held  it  in  the  case  of  an  intestacy. 

The  real  question  in  the  case,  then,  is, 
whether  there  is  devise  in  this  will,  to 
the  heirs  of  the  decedent  other  than  the 
excluded  sisters? 

There  is  certainly  no  express  devise. 
Bat  it  is  well  settled,  that  an  estate  may 
pass  by  will  without  express  words,  where 
the  intention  to  devise  is  necessarily  to  be 
implied.  And  this  is  but  a  fair  and  proper 
construction  of  the  statute  of  wills.  For 
that  statute  authorizes  the  devise  of  estates, 
without  prescribing  any  form  in  which  the 
power  shall  be  exercised.  And.  as  there  is 
no  set  form  of  words  for  devises,  so  it  has 
come  to  be  a  canon,  of  the  law,  that  the  in 
tention  of  the  testator  expressed  in  his  will 
shall  prevail,  provided  it  be  consistent  with 
the  law.  Hence,  the  first  inquiry,  in  the 
construction  of  a  will,  always  is,  what  is 
the  intention  of  a  testator?  and  the  second 
is,  whether  that  intention  is  consistent 
with  the  law?  If  it  be,  then  it  is  the  prov- 
ince of  the  court  to  effectuate  it,  and  so 
to  mould  its  provisions,  as  to  render  them 
consonant    with    law*  and  agreeable  to  the 

design  of  the  testator. 
244  *^A  court,  however,  can  make  a  will 

for  no  man.  And  if  the  testator  has 
so  expressed  himself  as  to  shew,  that  what- 
ever he  may  have  designed,  he  has  not 
carried  that  design  into  execution,  the  de- 
fect cannot  be  supplied.  Voluit  non  dixit  is 
the  judgment  to  be  pronounced  upon  the 
case.     Yet  this  principle  is   in   nowise   in- 


compatible with  the  construction  already 
adverted  to,  which  creates  a  devise  by  nec- 
essary implication.  It  only  inhibits  the 
implication  of  a  devise,  where  there  is  no 
necessity  for  it.  Thus,  if  a  man  devises 
lands  to  his  heir  after  his  wife's  death,  the 
wife  by  implication  shall  have  it  for  life, 
although  it  is  not  expressly  given  to  her. 
Vaughan  262,  263.  For,  as  the  heir  is  not 
to  have  it  till  the  wife's  death,  and  as  no- 
body else  could,  the  implication  is  inevita- 
ble, that  the  testator  must  have  intended 
the  wife  to  have  it,  though  he  has  not  ex- 
pressly said  so.  But,  if  the  testator  devises 
lands  to  a  stranger  after  his  wife's  death, 
this  is  no  devise  to  the  wife ;  for  as  the  heir 
may  hold  it  during  her  life,  there  is  no  nec- 
essary implication  that  he  intended  the 
wife  to  hold  it ;  however  strong  the  proba- 
bility, that  as  he  postponed  the  devise  to 
the  stranger,  till  his  wife's  death,  he  there- 
fore look^  to  her  enjoyment  of  the  estate 
in  the  mean  time.  6  Cruise  206;  Vaugh. 
259;  2  Lev.  207. 

Let  us  now  proceed  to  look  into  this 
case.  The  testator,  obviously  with  a 
knowledge,  that  in  the  event  of  his  intes- 
tacy, his  sisters  who  are  named  in  the  will, 
would  come  into  the  inheritance  with  his 
other  heirs,  unless  he  should  provide  other- 
wise, executed  this  testamentary  paper, 
declaring  its  intent  to  be,  to  prevent  the 
husbands  of  his  sisters  Martha  and  Dorothy 
from  receiving  one  cent  of  his  estate,  or 
his  sisters  themselves,  unless  they  should 
survive  their  husbands,  and  then  only  500 
dollars  each.  And  the  question  is,  whether 
these  words  are  to  be  construed  as  giving, 
by  implication,  the  whole  estate  to  the 
other  heirs?  for  it  cannot  be  denied,  that 
if  they  fall  short  of  that,— if  they  are  to 
be  construed  only  as  words  of  exclusion, — 
they  do  not  operate  to  break  the  descent, 
but  the  estate  will  descend  and  pass  to  all 
the    heirs,  as  if  this  instrument  never  had 

been  made. 
245  *Apply  now  the  rules  already  men- 

tioned. What  was  the  intention  of 
the  testator?  About  this,  I  think,  there 
can  be  no  doubt.  That  he  designed  to 
exclude  the  sisters,  is  expressed.  That  He 
knew  that  by  law  his  estate  would,  in  case 
of  his  death,  have  gone,  but  for  this  paper, 
to  them  and  others,  is  not  merely  to  be 
fairly  presumed,  but  is  inevitably  implied 
from  the  very  act  of  preparing  such  a  paper. 
If,  then,  he  excluded  them,  but  did  not  ex- 
clude the  others,  who  by  law  would  take 
if  not  excluded,  it  is  clear  he  did  not  design 
to  exclude  these  last,  but  did  design  that 
they  should  take  the  whole. 

Here,  then,  is  the  intention  of  the  testa- 
tor, plainly  and  necessarily  implied.  That 
intention  having  nothing  in  it  inconsistent 
with  the  rules  of  law  must  be  effectuated. 
And  how?  By  construing  the  will  to  be  a 
devise  to  all  the  heirs  of  the  testator,  ex- 
cept the  two  sisters  who  are  expressly  ex- 
cluded. 

This,  however,  is  contested,  as  in  con- 
flict with  the  principles  recognized  from 
generation  to  generation  by  the  sages  of  the 
law,  that  though  the  intention  to  disinherit 
the  heir  be  ever  so  apparent,  the  heir  at 
law  must  inherit  unless  the  estate  is  given 
to  somebody   else.     And    it  is   ingeniously 
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remarked,  that  the  principle  thus  estab- 
lished, would  be  wholly  defeated,  if,  upon 
mere  words  of  exclusion,  we>were  to  build 
up  a  devise  by  implication.  It  behooves 
us,  therefore,  to  examine  this  doctrine  and 
the  cases  cited,  more  narrowly,  in  order  to 
see  how  far  they  go. 

That  the  exclusion  of  the  heir  even  by 
implication,  and  without  express  words, 
may  raise  an  estate  by  implication  in 
another,  is  proved  by  the  familiar  case 
before  cited  of  a  devise  to  the  heir  after 
the  death  of  the  testator's  wife.  Here, 
although  the  exclusion  itself  is  but  implied, 
yet  there  is  an  estate  implied  in  the  wife, 
from  that  implied  exclusion.  Much  more, 
then,  it  would  seem,  may  an  estate  be  im- 
plied from  an  express  exclusion.  So  ton, 
where  a  man  has  two  daughters,  his 
coheirs,  and  devises  to  one  of  them  after 
the  death  of  his  wife;  this  is  not  only  an 
implied  exclusion  of  that  daughter,  but 
it  is  an  implied  exclusion  of  her 
246  sister  *also,  they  making  together 
but  one  heir ;  and  from  this  double 
implication  of  exclusion,  an  implication  is 
raised  of  a  life  estate  in  the  wife.  It  can- 
not, then,  be  affirmed  to  be  a  universal 
rule,  that  from  words  of  exclusion  merely, 
a  devise  by   implication  cannot   be  raised. 

The  cases  which  have  been  cited,  when 
properly  understood,  do  not  necessarily 
sustain  the  proposition.  In  all  of  them, 
it  will  be  found,  than  an  estate  was  not 
implied,  because,  in  fact,  there  was  no  nec- 
essary implication  to  be  made  from  the 
provisions  of  the  wills.  Thus,  in  Denn  v. 
Gaskin,  the  devise  was  to  A.  B.  and  C. 
equally,  without  words  of  inheritance  super- 
added. The  testator  gave  his  heir  one 
shilling;  which  we  will  take  to  have  been 
equivalent  to  an  express  exclusion.  The 
question  was,  whether  the  estates  of  A.  B. 
and  C.  were  to  be  construed  to  be  fees, 
either  by  reason  of  the  introductory  clause, 
or  by  reason  of  this  exclusion?  It  was 
decided  in  the  negative.  And  it  was  asked, 
in  the  case  before  us,  if  the  exclusion  of 
the  heir  there,  could  not  even  enlarge  by 
implication  the  life  estates  expressly  given 
to  A.  B.  and  C.  can  it  be  construed  to 
give  and  create  an  estate  out  and  out, 
here?    The  answer,  I  think,  is  easy. 

In  the  case  of  Denn  v.  Gaskin,  admit- 
ting the  exclusion  of  the  heir,  there  was 
nothing  from  which  the  court  could  cer- 
tainly infer  what  the  testator  designed  as 
to  the  inheritance  in  the  lands.  He  had 
given  to  A.  B.  and  C.  an  estate,  in  effect, 
only  for  life,  since  there  were  no  super- 
added words  of  inheritance.  It  was  as 
much  a  life  estate  as  if  he  had  expressly 
declared  it  to  be  for  life  and  no  longer. 
Now,  although  by  the  express  exclusion  of 
his  heir,  we  should  infer  that  he  did  not  in- 
tend him  to  take  the  inheritance,  yet  by  giv- 
ing an  estate  only  for  life  to  A.  B.  and  C.  it 
was  equally  clear,  that  he  did  not  design 
that  they  should  take  it.  To  have  given 
them  the  inheritance  by  implication,  there- 
fore, would  have  been  to  have  made  a  will 
for  the  testator,  and  that  too  against  the 
plainly  expressed  design  that  they  should 
only  have  a  life  estate.  The  fair  infer- 
ence, as  he  had  disinherited  his  heir,  and 
limited    an    estate    only    for    life    to    his 


nephews,  was,  that  if  he    had   gone 

247  on  to  dispose  *of   the  inheritance,  he 
would    most  probably  have  limited  it 

to  the  sons  or  descendants,  either  of  the 
disinherited  heir,  or  of  the  nephews  who 
had  but  life  interests  given  to  them.  This, 
at  least,  may  have  been  his  intention ;  and 
therefore  the  implication  of  his  intention 
to  enlarge  the  estate  of  the  nephews  into 
a  fee,  being  only  a  possible  and  not  a  nec- 
essary one,  could  not  be  made  consistently 
with  legal  principles.  And  as  the  implica- 
tion could  not  be  made,  the  fee  was  unde- 
vised and  descended  to  the  heir,  of  course, 
in  spite  of  the  clause  by  which  his  disher- 
ison was  intended.  Again,  in  Denn  v.  Gas- 
kin, the  estate  having  been  limited  to  both 
nephews,  the  setting  aside  the  heir  did  not 
necessarily  imply  that  they  should  be  the 
heir ;  for  if  he  had  been  dead,  both  of  them 
could  not  be  heir.  It  could  not  be  fairly 
implied,  that  he  designed  to  substitute  them 
both  for  his  heir,  since,  if  the  heir  at  law 
were  out  of  the  way,  the  eldest  of  the  two 
alone  would  have  been  heir.  Had  the 
testator,  indeed,  disinherited  the  heir,  and 
then  devised  to  the  next  in  succession, 
without  words  of  inheritance,  there  would 
have  been  more  reason  for  implying  those 
words;  since,  in  that  case,  the  act  of  dis- 
herison of  the  person  on  whom  the  estate 
would  devolve  by  law,  seems  to  have  the 
mere  design  of  putting  that  person  out  of 
the  way,  that  he  may  not  impede  the  de- 
scent to  the  next  in  succession.  Such  is 
the  case  here.  The  testator,  knowing  that 
by  law  his  estate  would  devolve  on  four, 
strikes  one  of  the  four  out  oi  the  succession, 
that  the  other  three  may  take  the  whole. 
That  he  must  have  understood  it  as  hav- 
ing that  effect,  can  scarcely  be  denied ;  and 
that  he  did  it  with  that  end,  I  have  not  a 
doubt. 

The  explanation  I  have  given  to  Denn  v. 
Gaskin,  furnishes,  I  think,  the  solution  of 
the  cases  of  Right  v.  Sidebotham,  Doug. 
759,  and  Right  v.  Russell  there  cited.  I 
shall,  therefore,  add  nothing  more  as  to 
them. 

The  case  of  Jackson  v.  Shauber,  7  Cowan 
187,  was  an  ejectment,  and  the  question 
merely  as  to  the  legal  title.  The  case  may 
have  been  properly  decided  upon  the  ground, 
that  whether  the  heir  took  the  legal  title  or 
not,  could  not  affect  the  disposition  of 
the  beneficial   interest   made  by   the 

248  testator.     *Admitting   the   legal  title 
to  have  been  in  the  heir,  he  was  still 

a  trustee  for  the  benefit  of  those  for  whom 
the  estate  was  to  be  sold.  There  was, 
therefore,  no  necessity  for  construing  the 
legal  title  to  be  in  the  executors,  contrary 
to  the  express  fact,  that  the  limitation  gave 
them  only  a  naked  authority. 

No  case,  indeed,  has  been  cited  on  the 
part  of  the  appellees,  which,  as  I  conceive, 
is  in  point  to  that  under  consideration, 
though  the  expressions  used  by  the  judges 
are  broad  enough  to  justify  very  strong  in- 
ferences in  behalf  of  the  heir.  On  the  other 
hand,  there  are  many  cases  in  which  implied 
estates  have  been  raised,  or  limited  estates 
enlarged  by  implication,  with  or  without 
an  exclusion  of  the  heir  at  law  or  distribn- 
tee.  Such  are  the  cases  already  cited,  of 
the  devise  to  the  heir  after  the  death  of  the 
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wife,  and  the  devise  to  one  of   two  daugh- 
ters, CO- heiresses,    after  the  death  of   their 
mother.    The  case,    however,   which  seems 
nearest  in  point,  is  that  of    Vachel  v.  Bre- 
ton.   In  that  case  the  testator,  having  first 
given  some  specific  and  pecuniary  legacies 
to   his  executors  and  others,  directed,    that 
his  executors,  out    of    his    personal  estate, 
should    pay    to    two  of  the  children  of  his 
wife  (as  he  denominated  them)  ten  shillings 
each,  and  the  same  sum   to  any   afterborn 
child  of  his  wife,  but  he  made  no  provision 
as    to    the    residue.     The    executors    were 
deemed  to  be  excluded   from   the   residuum 
by  the  legacies  given  them.     The  question 
was,  what  was  to  be   done    with    the    resi- 
duum?   Should  it   be  distributed  among  all 
the  children,  upon  the  idea  of  an  intestacy, 
as  to  that  part  of  his   estate?    or  was    the 
will  to  be  construed  as  impliedly  giving  to 
the  distributees    who   were  not   excluded, 
what    was    plainly    denied   to  the  children 
who  were  excluded  by  legacies  of  ten  shil- 
lings and  no  more.     The  court  of  chance^py 
decided,  that  the  excluded   children  should 
come  into  distribution.     The  house  of  lords 
decided,  that  the  whole  estate  should  be  di- 
vided among  those  who  were  not  excluded. 
This  case   is    so    strongly   analogous   to 
that   before  us,    that  it   has  very  naturally 
been  assailed  by  the  counsel  for  the   appel- 
lees, and   several   cases    have   been    cited, 
in  which    it    seems    to    have    been    ques- 
tioned.    In    Pickering    v.  Stamford, 
249      'the  master  of  the  rolls,  in  delivering 
his   opinion,  gives  as  I  conceive    the 
true  exposition  of  Vachel  v.  Breton,  in  say- 
ing, **  there  it  might  fairly  be  held  that  the 
exclusion  was  for  the  purpose  of  giving    a 
benefit  to  the  others."    The  lord  chancel- 
lor, however,  afterwards,  in  the  same  case, 
did  impugn  the  authority  of  this  case,    de- 
clared his   disapproval   of   the  reversal    of 
the  decree  at   the  rolls  by  parliament,  and 
says  the  case  does  not  seem .  to  be  a  case  to 
be    followed.     Now    it  seems  strange,  that 
the    inferiour   tribunal   should  thus,  by  its 
ipse    dixit,    overthrow     the     judgment    of 
the  superiour;  and  it  is  still  more  strange, 
as   there   was,  and  is,  no  conflict  between 
Pickering  v.  Stamford  and  Vachel  v.    Bre- 
ton.    The  former  is  a  case  of  resulting  trust, 
where    one    of   the  trusts  declared    proved 
void :  the  rule,    in    such   cases,  is  uniform 
that  the    part  resulting  must  go  to  the  heir 
or  distributees  generally  (according  to  the 
nature  of  the  estate,    whether  real  or    per- 
sonal).     But   Vachel    v.    Breton,    was    not 
strictly  speaking  the  case  of    a    trust.      It 
was  a  case  up»on  the  construction  of  a  will. 
The  real  question    was,    whether  in  defect 
of  an  express  disposition  of  the  residuum, 
from    which  the  executor   was  excluded  by 
a    legacy,    an   implied  bequest  of  it  to  the 
children  who  were  not  disinherited,  should 
or   should   not   be   raised?    It  was  decided 
that  it  should.     It  could  not  have  been  de- 
cided otherwise.     Out  of  the  whole  person- 
alty   (except  some  specific  and   pecuniary 
legacies  previously  given  to   the  executors 
and  others)    only   thirty  shillings  was  dis- 
posed of,    viz.    ten    shillings  each    to  two 
living  children,  and  a  like  sum  to  the  child 
with    which  the  wife  might  be  enseint.     It 
was  admitted,  that   this   bequest    to    them 
of  ten  shillings  and  no  more,  was  designed 


to  exclude  them.  What  was  the  purpose 
of  that  exclusion?  As  the  master  of  the 
rolls  says,  *4t  might  fairly  be  held  that 
the  exclusion  of  them,  was  for  the  purpose 
of  giving  a  benefit  to  the  others.*'  His 
will  was,  that  they  should  be  excluded. 
Was  there  any  thing  unlawful  in  that  will? 
If  not,  it  should  have  been  effectuated. 
How?  By  declaring  an  intestacy  as  to  the 
great  bulk  of  the  personalty,  and  letting 
in  those  who  were  expressly  excluded? 
250  Or,  by  raising  a  bequest  *to  the 
others  by  necessary  implication? 
The  latter,  assuredly.  It  is  a  case  for  im- 
plication, I  conceive,  according  to  all  the 
authorities;  **since  an  intention  contrary 
to  that  imputed  to  the  testator  by  the  crea- 
tion of  such  an  implied  devise,  cannot  be 
supposed." 

Upon  the  whole,  I  am  of  opinion,  that  we 
must  construe  this  will  as  a  devise  by  im- 
plication of  the  real  estate  to  the  heirs  at 
law  of  the  testator,  and  of  the  personalty 
to  his  distributees,  with  the  exception,  as 
to  both,  of  the  sisters  who  are  excluded 
by  this  testamentary  paper.  They  will  take 
as  devisees  and  not  by  descent,  though 
in  ascertaining  the  persons  to  take  under 
the  will,  reference  must  be  had  to  the  stat- 
utes of  descents  and  distributions.  They 
will  take  also  as  tenants  in  common,  and 
not  as  jointenants ;  1  Scho.  &  Lef .  84.  Nor 
is  there  any  thing  anomalous  in  this;  for 
wherever  a  devise  is  to  the  heir  or  next  of 
kin,  who  take  as  purchasers,  or  wherever 
a  strict  settlement  is  to  be  made  under  ar- 
ticles by  which  the  heir  and  next  of  kin  are 
to  take  as  purchasers,  the  law  of  inher- 
itance, and  the  statute  of  distributions,  are 
referred  to,  to  ascertain  the  persons  who 
are  to  take.  Tabb  v.  Archer,  3  Hen. 
&  Munf .  399. 

It  is  not  probable,  that  a  case  of  this 
description  will  often  occur.  But,  if  it  be 
decided,  that  the  will  does  not  operate  to 
pass  the  estate  to  the  heirs  who  stand  in 
the  same  degree  with  those  disinherited,  it 
may  operate  unjustly,  and  to  the  overthrow 
of  wills  which  ought  to  be  sustained. 
Thus,  if  a  man  having  three  brothers, 
says,  **  Having  already  made  an  ample  pro- 
vision heretofore  for  my  brother  Thomas, 
I  hereby  declare  that  he  shall  take 
no  portion  of  my  estate,"  without  say- 
ing more ;  this  express  declaration  would 
be  defeated,  and  he  would  come  into  the  in- 
heritance with  his  other  two  brothers,  and 
thus  have  a  double  portion,  against  the  ex- 
press will  of  the  testator.  I  cannot  think 
this  can  be  law. 

I  am  of  opinion,  that  the  decree  should 
be  reversed ;  but  my  brethren  having  taken 
a  different  view  of  the  subject,  it  must  be 
afiirmed. 

Decree  affirmed. 


251      *Crump  v.  Trytitle  on  Demise  of  Nich- 
olas and  Another. 

April,  1884,  Richmond. 

Usury— Dtoconntinf  5lxty-Day  Accommodation  Notes 

disrciof   Interest   for  First  end   Lest  Day.*— Tbe 


•Usury  — Dlsconntlnf   Accommodation    Notes— Re- 
newal—Chargrlnc  Double  Interest  for  Last  Day  of  Bacb 

Note.— It  is  settled  in  Virginia  that  the  taking  the 
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farmers  bank  of  V.  discounted  a  note  for  t6000  pay- 
able on  its  face  00  days  after  date,  for  accommo- 
dation of  the  maker :  it  was  understood,  that  this 
accommodation  would  be  continued,  indefinitely, 
till  it  should  suit  the  interest  or  convenience  of' 
the  bank,  or  of  the  party,  to  discontinue  it.  the 
bank  reseryinff  a  riffht  to  discontinue  it  at  its  own 
discretion  or  pleasure,  and  the  party  also  having 
a  rlffbt  to  discontinue  it  at  pleasure,  and  that  for 
the  purpose  of  so  continuing  it,  the  note  should  be 
renewed  from  time  to  time  :  the  accommodation 
was,  in  fact,  continued  upon  such  renewed  notes, 
from  the  21st  April  1825  to  the  4th  May  1828 ;  the 
bank,  in  discounting  the  first  note,  deducted  and 
retained  to  itself,  the  interest  for  04  days.  i.  e.  for 
the  time  the  note  had  to  run  including  the  days  of 
grace,  counting  the  interest  from  the  day  of  the 
date  to  the  last  day  of  grace,  both  inclusive  :  and 
in  discounting  the  second  note  made  on  the  last 
day  of  grace  of  th€  first,  deducted  and  retained  to 
itself,  the  interest  for  64  days,  counting  from  the 
day  of  the  date  of  second  and  last  day  of  grace  of 
the  first,  to  the  last  day  of  grace  of  the  second  note, 
both  inclusive :  and  so  on.  upon  each  renewed 
note,  successively,  to  the  end  of  the  transaction  ; 
so  that  the  bank,  in  fact,  received  double  interest 
for  every  «4th  day :  and  this  was  in  conformity 
with  the  known  usage  of  the  farmers  bank,  and  of 
all  the  banks  of  Virginia:  Hbld,  the  transac 
tion  is  nowise  usurious :  dissentiente  Bbockbn- 

BBOUGH.  J. 

Ejectment  for  a  parcel  of  1230 acres  of  land 
in  Powhatan,  brought  by  P.  N.  Nicholas  and 
W.  Nekervis  against  R.  Crump,  in  the  cir- 
cuit court  of  that  county.  The  defence 
was,  that  the  deed  under  which  the  lessors  of 
the  plaintiff  claimed,  was  founded  on  a  usu- 
rious consideration.  The  facts  of  the  case 
were  stated  in  a  case  agreed  by  the  parties  ; 
from  which  it   appeared— 

1.  That  Henry  Anderson  and  wife,  by 
deed  dated  the  25th  April  1825,  and  duly  re- 
corded,—reciting,  that  Anderson  had  applied 
to  the  farmers  bank  of  Virginia  for  a 
252  loan  *of  6000  dollars  ;  that  the  direct- 
ors had  agreed  to  make  the  loan  upon 
Anderson's  note,  dated  the  21st  April  1825. 
and  payable  sixty  days  after  date,  with  three 
indorsers,  and  that  Anderson  had  agreed  to 
give  the  bank  further  and  collateral  secu- 
rity for  the  payment  of  that  note,  or  of  any 
other  that  should  or  might  be  given  by  him, 
during  the  continuance  of  the  loan,  for  re- 
newal or  in  substitution  of  the  same,— there- 
fore, conveyed  the  land  in  question  to  Nich- 


dlscount  in  advance,  upon  discounting  a  note  at 
bank,  is  not  usurious  ;  and  that  the  including  the 
day  of  payment  of  the  first  note  In  the  second 
whereby  the  bank  receives  under  each  note  inter- 
est for  the  same  day.  is  not  usury.  State  Bank  v. 
Cowan.  8  Leigh  238. 253.  2B6.  citing  as  its  authority  the 
principal  case  and  Strlbbling  v.  Bank,  5  Rand.  182. 

On  the  discount  of  a  note  for  the  maker,  it  is 
agreed  that  it  may  be  renewed  every  sixty  days,  for 
a  specified  time,  on  the  maker's  paying  the  discount 
It  is  so  renewed,  and  upon  the  renewals.  Interest  Is 
charged  twice  for  every  sixty-fourth  day.  This  Is 
not  usury.  Parker  v.  Cousins.  2  Gratt.  372.  386,  387. 
citintf  the  principal  case  as  authority.  In  this  case 
it  was  also  held  not  to  be  usury  for  a  private  Indi- 
vidual to  discount  commercial  paper  and  deduct  the 
Interest  at  the  time  of  the  discount 

See  generally,  monographic  note  on  "Usury"  ap- 
pended to  Coffman  v.  Miller.  26  Qratt  698. 


olas  and  Nekervis  in  fee  ;  upon  trust,  that  in 
case  Anderson  should  fail  to  pay  the  note 
first  given,  or  any  other  notes  that  should  or 
might  be  given  by  him  in  renewal  thereof,  or 
for  the  continuance  of  the  loan,  when  such 
notes  should  respectively  become  due,  and 
as  the  bank  should  require,  and  all  curtail- 
ments, discounts  and  interest  on  such  notes, 
then  the  trustees  should  sell  the  trust  sub- 
ject, and  out  of  the  proceeds  of  sale,  pay  the 
bank  whatever  sum  should  be  then  due  to  it. 
2.  That  the  defendant  Crump  also  claimed 
under  Anderson  and  wife. 
.  3.  That  the  farmers  bank,  for  whose  bene- 
fit the  deed  of  the  25th  April  1825  wa» 
ma0e,  did  discount  the  first  note  in  that 
deed  mentioned  and  referred  to,  which  was 
payable  sixty  days  after  date,  according  to 
the  usage  and  custom  of  that  bank,  and  of 
all  other  banks  transacting  business  of  the 
like  kind  in  Virginia,  and  did,  for  the  time 
the  note  had  to  run,  counting  the  three  day& 
of  grace  allowed  by  the  custom  of  the  bank, 
take  and  receive  interest,  at  the  rate  of  one 
half  of  one  per  cent,  for  every  thirty  days,* 
for  sixty  four  days,  that  is  to  say,  64  dollars 
for  the  loan  of  6000  dollars  for  the  time  above 
mentioned ;  so  that,  in  fact,  the  bank  re- 
ceived, and  Anderson  paid,  interest  for  the 
day  on  which  the  note  bore  date  and  for  the 
day  on    which  it  became  payable. 

4.  That,  at  the  time  the  first  note  was 
discounted,  the  same  was  intended  to  be  put 
on  the  footing  of   accommodatioi;i  paper  at 

the  bank,  according  to  the  usage 
253  there  ;  by  *which  usage,  when  a  dis- 
count was  so  made,  it  is  understood 
between  the  parties,  that  the  loan  is  made 
only  for  sixty  days  and  three  days  of  grace 
superadded,  but  it  is  also  expected  and  in- 
tended, and  it  was  in  this  case  expected  and 
intended  by  the  parties,  that  if  no  alteration 
should  happen  in  the  situation  of  the  bank, 
or  in  the  apparent  validity  of  the  security 
given  by  the  borrower,  the  note  first  dis- 
counted should  be  paid  and  taken  in  by  a 
like  note,  to  be  discounted  on  the  day  when 
the  first  should  become  due  and  payable, 
that  is,  on  the  last  of  the  three  days  of  grace 
allowed  by  the  usage ;  the  proceeds  of  such 
substituted  note,  when  so  discounted,  being 
immediately  applied  to  the  payment  of  the 
note    first    discounted. 

5.  That  the  loan  made  by  the  farmers, 
bank  to  Anderson,  was  made  in  strict  con- 
formity with  the  usage  ;  that  the  note  first 
executed  by  him,  and  discounted  by  the 
bank  was,  by  repeated  renewals  thereof,  con- 
tinued from  the  21st  April  1825,  the  day  of 
its  date,  until  4th  May  1826,  when  the  last  of 
the  notes  so  renewed  and  discounted  waft 
made ;  and  that  from  each  note  so  from 
time  to  time  discounted,  the  bank  did  take 
and  receive  interest,  at  the  rate  of  one  half 
of  one  per  cent,  for  every  thirty  days,  for 
sixty-four  days,  that  is  to  say,  64  dollars  for 
the  interest  of  6000  dollars,  for  the  time  each 
sixty  day  note  had  to  run  ;  so  that  Anderson 
paid,  and  the  bank  received,  interest  on  the 
first  note  for  the  day  on  which  it  became 
payable,  and  interest  on  the  second  note  for 
the  day  it  bore  date,  being  the  same  day  on 


♦The  charter  of  the  bank  allows  It  to  take  interest 
at  the  rate  of  one  half  of  one  per  centum  for  thirty 
days,  for  Its  loans  .and  discounts.  S  Rev.  Code,  cb^ 
196.  S  15.  art  10.  p.  8».— Note  In  Original  Edition. 
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which  the  preceding  note  was  payable  ;  and 
80  on,  till  the  last  note  was  discounted. 

6.  That  when  a  note  is  so  discounted  at 
bank,  the  borrower  receives  the  money  at  an 
early  hour  of  the  day  of  the  date  and  dis- 
count of  the  note,  and  has  time  until  the  last 
minute  of  the  business  hours  of  the  bank  on 
the  last  day  of  ^ace,  to  pay  the  same. 

7.  That  notwithstanding*  the  general  ex- 
pectation, that  an  accommodation  note  will  be 
renewed  and  a  note  of  a  like  character  dis- 
counted for  the   payment   thereof,   yet    the 

bank  reserves  to  itself  a  right  to  refuse 
254  such  renewal  or  new  discount  *at  its 
own  discretion  and  pleasure,  and  to  re- 
quire payment  of  the  first  or  any  succeeding 
note  at  its  maturity. 

And,  the  deed  of  the  2Sth  April  1825  hav- 
ing been  executed  to  secure  the  debt  con- 
tracted by  Anderson  to  the  bank  in  those 
dealings,  the  question  referred  to  the  court, 
was.  Whether  the  bank  had  not  exacted  usu- 
rious interest  of  him  in  the  transaction,  and 
so  the  deed  was  tainted  with  usury  ?  If  the 
court  should  hold  there  was  no  usury,  judg- 
ment to  be  given  for  the  plaintiff;  if,  that 
the  transaction  was  usurious,  judgment  to 
be  given  for  the  defendant. 

The  circuit  court  held,  that  the  law  was 
for  the  plaintiff,  and  gave  judgment  accord- 
ingly ;  from  which  the  defendant  appealed 
to  this  court. 

The  cause  was  argued  here,  by  Taylor 
and  the  attorney  general  for  the  appellant, 
and  by  Nicholas  and  Stanard  for  the  appel- 
lees ;  but  it  was  more  fully  discussed  by  the 
judges. 

CARR,  J.  The  case  agreed  reduces  this, 
I  think,  to  the  sole  question,  whether  in  a 
single  transaction,  it  is  usury  in  a  bank,  in 
discounting  a  note  of  sixty  days,  to  take  in- 
terest for  the  first  and  last  day?  The  case 
agreed,  I  know,  states,  that  the  note  when 
discounted  was  to  be  put  on  accommodation 
footing  according  to  the  usage  of  the  bank  ; 
which  usage  was,  that  it  was  understood  be- 
tween the  parties,  that  the  loan  was  for  sixty 
days  only,  with  the  days  of  grace  added,  but 
it  was  expected  and  intended,  that  if  no  al- 
teration took  place  in  the  situation  of  the 
bank,  or  in  the  apparent  validity  of  the  se- 
curity given  by  the  borrower,  the  first  note 
should  be  paid  and  taken  in  by  a  like  note, 
to  be  discounted  on  the  last  of  the  days  of 
grace  of  the  first.  If  this  be  taken  by  itself, 
I  do  not  think  it  amounts  to  any  thing  like 
a  contract,  binding  the  parties  to  a  renewal 
of  the  notes.  But  the  latter  part  of  the  case 
agreed,  puts  this  beyond  question  ;  for  it 
states,  that,  notwithstanding  the  general  ex- 
pectation that  an  accommodation  note  will 
be  renewed,  yet  full  discretion  is  reserved  to 
the  bank,  to  refuse  such  renewal, 
255  *at  pleasure,  and  to  require  the  pay- 
ment of  the  first  or  any  succeeding 
note  when  it  becomes  due.  Surely,  this  puts 
an  end  to  the  idea  of  any  thing  like  contract, 
beyond  the  first   loan. 

Taking  this,  then,  as  an  insolated  loan  for 
sixty  days,  with  the  three  days  of  grace,  and 
that  the  bank  discounted  it,  retaining  inter- 
est for  the  first  day,  and  the  day  it  became 
payable,  I  bannot  think  there  is  usury  in  the 
transaction.  The  borrower  had  the  use  of 
the  money  on  both  days.  He  gets  it,  or  may 
get  it,  at  an  early  hour  in  the  day  it  is  dis- 


counted, and  he  may  return  it  at  the  last  mo- 
ment of  the  bank  day  when  it  is  payable  : 
he  is  not  in  default,  and  cannot  be  protested 
till  after  that  day.  How,  then,  can  he  be 
said  to  pay  interest  for  a  day  more,  than 
he  has  the  use  of  the  money?  In  Thornton 
V.  The  Bank  of  Washington,  3  Peters  36, 
this  point  was  directly  before  the  court,  and. 
indeed,  was  the  sole  po*.nt  in  the  cause  ;  and 
the  court  said,  "The  taking  of  interest 
for  sixty-four  days,  is  not  usury,  if  the  note, 
according  to  the  custom  and  usage  in  the 
banks  at  Washington,  was  not  due  and  pay- 
able, until  the  sixty-fourth  day."  In  the 
case  before  us,  the  usage  is  expressly  stated ; 
and  that  the  last  day  for  which  interest  was 
charged,  was  that  on  which  the  note  became 
payable.  It  was  said,  that  case  did  not  ap- 
ply, because  it  was  on  a  demurrer  to  evidence : 
but  that  circumstance  could  have  no  possible 
efi^ct,  on  the  position  taken  by  the  court, 
with  respect  to  a  single  loan.  The  evidence 
was  full  to  establish  that  point.  The  coun- 
sel there,  however,  contended,  that  there  had 
been  successive  renewals  of  the  note,  and 
that  these  had  been  on  the  sixty -third  day, 
and  the  money  credited  on  that  day,  on  ac- 
count of  the  existing  note ;  and  thus',  in 
effect,  that  sixty-four  days  interest  had  been 
taken,  on  sixty-three  days  only.  To  this 
argument  the  judge  who  delivered  the  opin- 
ion, answered,  that  if  there  had  been  proved 
any  contract  between  the  bank  and  the  party 
for  whose  benefit  the  original  discount  was 
made,  that  the  original  note  should  be  so 
renewed,  from  time  to  time,  and  the  extra 
day's  interest  be  taken  thereupon  by  the 
bank,  so  that  the  bank  would  have 
256  been  bound  to  make  the  ^renewal,  and 
the  party  bound  to  renew,  and  not  to 
pay  the  note  at  maturity,  there  would  have 
been  strong  ground  on  which  to  rest  the  ar- 
gument. But  he  considered  no  such  con- 
tract to  be  proved  by  the  evidence,  and 
remarked,  that  the  court  could  not  infer  it, 
especially,  in  favor  of  the  demurrant,  against 
whom  (as  having  taken  the  ca^^e  from  the 
proper  tribunal)  all  fair  inferences  are  to  be 
drawn.  The  only  effect  of  the  demurrer 
upon  that  case,  then,  was,  that  it  prevented 
the  court  from  inferring  an  agreement  to 
renew,  not  proved  ;  but  in  our  case,  it  is  ex- 
pressly agreed,  that  both  the  bank  and  the 
party  were  free  from  any  obligation  to  re- 
new. The  fact,  then,  that  the  borrower  did 
renew  his  note  on  the  sixty-third  daVtU) 
more  makes  it  usurious,  than  if  he  had  paid 
off  the  note  on  the  sixty-third  day.  The 
Bank  of  Utica  v.  Wager,  2  Cowen  712,  also 
decides  (as  I  understand  it)  that,  in  discount- 
ing notes,  interest  may  be  taken  for  the  three 
days  of  grace. 

Both  on  reason  and  authority,  I  think  the 
judgment  should  be  affirme<1. 

CABELLr,  J. ,  concurred. 

BROOKE,  J.  The  farmers  bank  is  an  in- 
corporated bank,  chartered  by  the  legislature 
mainly  for  the  purpose  of  lending  money : 
that  is  Its  trade ;  and  all  contracts  with  it, 
must  be  construed  according  to  the  usages 
of  that  trade,  which  all  are  presumed  to 
know  who  deal  with  it.  Their  contracts  are 
to  be  explained  by  the  usages  which  make  a 
part  of  them,  unless  such  usages  be  contrary 
to  law.  Upon  the  case  agreed  before  us,  it  i^ 
impossible   to  misunderstand  the  contract. 
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But  it  is  insisted,  that  admitting  the  usage, 
the  contract  is  against  law  ;  that  it  violates 
the  statute  against  usury.  Taking  it  in  the 
first  light,  that  is,  that  every  renewal  of  the 
note  was  a  separate  and  substantive  contract, 
the  question  is,  whether  the  taking  interest 
for  the  first  day,  on  which  the  note  was  dis- 
counted, and  for  the  sixty-fourth  day,  that 
on  which  it  was  to  be  paid.  Inclusive,  was 
usurious  ?    I  think  it  must  be  admitted, 

257  that  for  every  day,  or  'part  of   a  day 
(for  the  law    knows   no  fraction  of  a 

day),  the  borrower  had  full  control  over  the 
sum  borrowed,  and  the  bank  had  lost  its  con- 
trol, so  that  it  could  not  use  the  money 
by  lending  it  to  any  one  else,  or  otherwise. 
The  bank,  then,  could  take  the  Interest 
without  violating  the  statute.  The  usage 
was  not  against  law.  On  the  day  the 
note  is  discounted,  the  borrower  may  in- 
stantly check  for  the  money,  and  have 
the  use  of  it;  the  bank  loses  its  con- 
trol over  it ;  it  cannot  be  loaned  to  an- 
other; the  borrower  continues  to  have  the 
use  of  it  until  the  sixty-fourth  day,  and  may 
pay  it  to  the  bank  at  any  time  during  bank 
hours  of  that  day,  and  he  has  the  control  of 
it  until  he  pays  it.  If  he  pays,  with  or  with- 
out suit,  after  that  day,  the  borrower  is  only 
chargeable  with  interest  from  that  day. 
This  point  is  well  settled  by  the  supreme 
court  in  the  case  of  Thornton  v.  The  Bank 
of  Washington,  and  by  the  case  of  Renner 
V.  The  Bank  of  Columbia,  9  Wheat.  581,  in 
which  a  similar  usage  to  the  usage  of  the 
farmers  bank,  was  established.  Considerincr 
the  case  in  the  other  light,— that  is,  that 
the  several  renewals  of  the  note  constituted 
but  one  entire  contract, — the  question  would 
be  one  of  more  doubt.  But  that  is  not  the 
contract  stated  in  the  case  agreed.  Ander- 
son was  not  bound  to  renew  his  note,  and 
might  have  paid  it  when  it  fell  due  ;  nor  was 
the  bank  bound  to  discount  it  if  offered  ;  on 
the  contrary,  it  was  left  entirely  optional 
with  the  bank.  The  last  finding  in  the  case 
agreed,  is  conclusive  on  this  point ;  and  it 
explains  the  previous  findings  which  were 
relied  on  by  the  counsel  for  the  appellant. 
Had  the  several  renewals  of  the  note  been 
agreed  upon  by  the  parties,  so  as  to  bind 
them  both,  then  the  question  would  have 
arisen,  which  has  been  so  much  argued, 
whether  the  discounting  of  the  several  notes 
on  the  day  each  became  due,  and  thereby 
double  interest  taken  for  one  day,  was  usury 
or  not.  But  as  before  remarked,  there  was 
no  such  contract.  When  that  question 
arises,  it  will  be  time  enough  to  decide  it.  I 
think  the  judgment  must  be  affirmed. 

258  *TUCKER,  P.    Two  questions  have 
been  raised  in  this  case,  on  the  decision 

of  which  the  correctness  of  the  judgment  of 
the  circuit  court  must  depend :  1.  Whether 
the  taking  interest  by  our  banking  institu- 
tions for  sixty-four  days,  on  what  is  usually 
called  a  sixty  day  note,  is  in  itself  usury? 
And  2.  if  not,  whether  the  duplication  or 
lapping  of  the  original  and  renewed  notes, 
constitute  usury  ? 

It  is  obvious,  that  both  of  these  questions 
are  vital  to  the  banks.  It  is  found  to  be  the 
universal  usage  of  all  of  them,  to  take  sixty- 
four  days  interest  on  sixty  day  notes ;  and 
where  they  lend  on  what  is  called  accom- 
modation, to  renew  the  notes  from  time  to 


time,  so  as  to  enable  the  borrower  to  take  up 
the  original  note,  by  renewal  in  bank,  and 
applying  the  proceeds  to  the  payment  of  it. 
If  these  usages  be  usury,  then  every  note 
which  has  been  negotiated  at  the  banks 
since  their  establishment,  has  been  usurious 
and  void  ;  their  present  securities  are  usu- 
rious and  void  ;  the  debtors  may  pay  or  not 
at  pleasure;  and  the  ruin  of  these  institu- 
tions, the  depreciation  of  their  paper,  and  the 
annihilation  of  their  stock,  must  be  the  con- 
sequence. It  is  said,  indeed,  that  these  conse- 
quences must  not  be  regarded  ;  and,  certainly, 
it  is  most  true,  that  it  is  the  province  of 
courts  of  justice,  in  the  general,  to  shut  their 
eyes  to  consequences.  Yet  nothing  is  more 
common  than  to  look  to  the  mischiefs  of  a 
doctrine,  as  a  pregnant  reason  for  refusing 
to  it  countenance  or  approbation.  At  least, 
it  may  be  truly  said  to  furnish  strong  mo- 
tives for  caution,  that  the  effect  of  a  decision 
may  be  to  shake  the  transactions  of  a  whole 
community,  and  to  bring  embarrassment 
and  ruin  upon  thousands;  and  this  too, 
where  the  petty  subject  of  complaint  is,  that 
in  the  transaction  of  the  business  of  exten- 
sive banking  establishments,  conducted 
according  to  long  established  usage,  the 
party  .has  been  compelled  to  pay  one  and  a 
half  cents  more,  for  the  loan  of  100  dollars 
for  sixty  days,  than  the  law  allows. 

Notes  negotiable  at  the  banks,  having 
been  placed  upon  the  footing  of  foreign  bills 
of  exchange,  are  to  be  treated  of  course 
as  commercial  paper,  and  to  be  governed 
by    the    law    and    custom    of     merchants, 

as  applying  to  banking  transactions. 
259      *This  law  and  custom  of  merchants, 

though  in  most  of  its  principles  well 
fixed  and  ascertained,  y^t  recognizes  some  va- 
riety in  usages.  Thus  it  is,  that  the  general 
usage  and  course  of  trade  is  respected  in  the 
decision  of  controversies  coming  within  its 
influence.  Thus  it  is,  that  though  by  the 
general  law  merchant,  payment  of  a  promis- 
sory note  must  be  demanded  on  the  third 
day  after  the  time  limited  for  the  payment 
thereof,  in  order  to  charge  the  indorser,  yet, 
in  the  district  of  Columbia,  where  the  custom 
of  the  banks  is  to  make  the  demand  on  the 
fourth  day,  that  custom  is  sanctioned  as  the 
law  of  promissory  notes  negotiable  in  those 
banks.  Renner  v.  Bank  of  Columbia,  9 
Wheat.  581.  So  here,  the  custom  of  taking 
the  discount  for  sixty-four  days  on  notes 
which  are  payable  on  the  sixty-fourth  day 
after  date,  including  the  day  of  the  date, 
having  been  uniformly  established  since  the 
foundation  of  the  banks,  that  custom  ought 
to  be  sustained.  A  usage,  indeed,  which  is 
permitted  to  control  a  general  principle, 
must  be  uniform  and  general,  and  moreover, 
reasonable,  fair,  impartial,  and  not  contrary 
to  law.  When  so  proved,  it  is  said  to  become 
a  part  of  the  law,  and  will  be  recognized  as 
such.  Consequa  v.  Willings  &c.,  Peters  C. 
C.  Rep.  225.  Now  this  is  emphatically  the 
case  with  the  usage  in  question  here.  It  is 
coeval  with  the  banks.  It  has  governed  the 
innumerable  contracts  which  have  been 
made  with  them  for  thirty  years.  It  has 
never  been  questioned  by  the  legislative 
body.  The  state  having  an  interest  in  the 
stocks,  has  also  a  supervisory  control  over 
the  several  establishments.  Its  committees 
examine    their   transactions    annually,  and 
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scrutinize  their  course  of  business.  Yet, 
notwithstaodiag^  all  this  prudent  jealousy, 
and  the  fi^uards  which  have  been  thrown 
around  the  banks,  the  present  prevailing^ 
practice  of  discounting  notes  has  never  been 
called  in  question.  Charters,  moreover, 
have  been  renewed,  without  pruning  away 
these  excrescencies,  if  indeed  they  be  such  ; 
and  this  silent  approbation  of  the  legislature 
has  confirmed  a  practice,  which  if  now  for 
the  first  time  declared  illegal,  must  shake  all 

our  banks  to  their  foundations. 
260  *Under  the  influence  of  these  consid- 
erations, I  do  not  hesitate  to  rest  this 
case  upon  these  grounds :  that  the  usage 
complained  of,  has  uninterruptedly  prevailed 
for  a  number  of  years^  and  been  so  uniform 
and  invariable,  as  to  have  become  the  known 
and  established  rule  in  all  transactions  with 
our  banking  institutions;  and  that  it  must 
be  considered  now,  as  forming  part  of  the 
law  which  is  to  govern  the  discount  of  com- 
mercial paper.  It  is  found  by  the  case 
agreed,  to  be  the  universal  custom  of  the 
banks  in  relation  to  this  commercial  paper, 
which  has  sprung  up  in  our  banking  system. 
This  is  sufficient  to  establish  it,  unless,  as  I 
have  said  before,  it  is  unequal,  or  repugnant 
to  the  principles  of  general  law.  For  **a 
custom  of  this  sort,"  as  judge  Pendleton 
tells  us  *•  when  first  brought  into  court  is  a 
matter  of  fact,  and  merchants  are  examined 
to  prove  what  it  is.  When  legal  decisions 
are  made  upon  it,  it  becomes  the  law  of  the 
land,  of  which  all  parties  and  courts  are  to 
take  notice  without  stating  it.*'  1  Call  159. 
And  after  such  decisions,  it  needs  not  evi- 
dence to  support  it.  Nay  more,  it  ought  no 
longer  to  be  left  to  juries  to  decide  upon  it, 
as  a  fact,  on  the  mere  evidence  of  mer- 
chants :  when  once  established,  it  is  pro- 
pounded as  law  by  the  court.  2  Burr.  1222. 
I  have  already  cited  the  cases  of  Renner  v 
Bank  of  Columbia  and  Consequa  v.  Willings, 
which  sustain  these  principles,  in  relation  to 
the  law  merchant.  I  will  add,  that  they  are 
also  sustained  in  Thornton  v.  Bank  of  Wash- 
ington, where  the  custom  of  taking  interest 
for  sixty-four  days  is  declared  to  be  not  usu' 
rious  in  the  district  of  Columbia,  since  the 
custom  there  is,  that  payment  of  the  note  is 
not  to  be  demanded  until  the  sixty-fourth 
day,  including  the  day  of  the  date.  I  think 
too,  that  the  decision  of  this  court  in  the 
case  of  Stribbling  v.  The  Bank  of  the  Val- 
ley, 5  Rand.  132,  goes  far  to  sustain  it. 

I  shall,  however,  examine  this  case,  on 
other  grounds,  that  we  may  be  enabled  to  see 
bow  far  we  should  regard  this  custom  of  the 
banks,  as  reasonable.  If  a  bank  were  now, 
for  the  first  time,  to  be  established,  I 
should  deem  it  neither  unreasonable  nor 
.  unfair,  that  it  should  adopt  the  rule 
261  *which  the  Virginia  banks  and  others 
have  adopted.  It  is  not  unreasonable. 
The  bank  is  an  association  of  money 
lenders,  whose  business  it  is  to  make  profit 
by  the  interest  upon  loans.  The  instant  it 
•parts  with  its  money,  it  is  reasonable  that  the 
party  who  has  the  use  of  it,  shall  be  charge- 
able with  that  use.  It  would  be  very  unrea- 
sonable,that  he  should  not.  It  is  unreasonable 
that  he  should  have  the  use  of  the  banker's 
money  at  all,  without  paying  for  it.  Now, 
be  has  the  use  of  it  on  the  day  that  it  is  bor- 
rowed; early  in  the  business  hours  of  that 


day ;  within  those  hours,  which  are  the  im- 
portant hours  of  the  business  of  a  merchant. 
Why  should  he  not  pay  interest  for  that 
day?  Why  should  his  responsibility  for 
interest  be  postponed  to  the  next  day?  If 
the  interest  is  compensation  for  the  use,  he 
ought  to  pay  as  well  for  the  use  on  the  day 
of  the  date,  as  for  the  day  after  the  date ;  for, 
peradventure,  it  was  of  most  value  to  him  on 
the  former.  But  it  is  said,  he  had  the  use, 
for  only  half  or  part  of  the  day,  and  the  law 
does  not  allow  fractions  of  a  day.  Here,  let 
it  first  be  remarked,  that  by  the  common 
law,  whether  the  day  is  to  be  taken  as  inclu- 
sive or  exclusive,  depends  upon  the  reason 
of  the  thing,  and  is  to  be  decided  according 
to  circumstances,  so  as  to  give  efi^ect  to  the 
transaction,  and  to  further  justice  between 
the  parties.  Lester  v.  Garland,  15  Ves. 
248 ;  Pugh  v.  Duke  of  I<eeds,  2  Cowp.  714. 
Where  there  are  no  such  circumstances  to 
alter  the  general  rule,  that  rule  is,  that, 
where  the  computation  is  to  be  made  from 
an  act  done,  the  computation  must  be  made 
inclusive  of  the  day  that  it  is  done.  Hob. 
139  ;  3  East  407  ;  Doug.  463 ;  9  Cranch  120  ;  4 
Bac.  Abr.  55.  And  if  the  day  of  the  act  be 
included  at  all,  the  whole  day  must  be  in- 
cluded, for  fractions  of  a  day  are  not  allowed. 
9  Cranch  104;  4  Bac.  Abr.  55,  56.  Now,  I 
have  already  shewn,  that,  according  "to 
the  reason  of  the  thing,"  and  upon  princi- 
ples of  justice,  the  bank  ought  to  have  its 
interest  from  the  moment  the  money  is  lent. 
But  as  the  law  allows  no  fraction  of  a  day, 
it  must  have  it  for  the  whole  day,  or  not  at 
all.  It  cannot  charge  for  half  or  three 
fourths    of  a  day,    since    the   law    admits 

not  of  computation  by  halves  and 
262      *fourths.     It  therefore  charges  for  the 

whole  day.  Is  this  usury?  Surely 
not.  The  law  allows  it  interest  at  six  per 
cent,  for  such  time  as  the  money  is  lent : 
now,  it  is  lent  for  half  a  day,  for  which  it 
is  entitled  to  interest ;  but  the  law  itself 
considers  the  half  day  a  whole  day.  Ac- 
cordingly, it  is  entitled  to  interest  for  the 
whole  day.  If  this  should  savour  of  refin- 
ing, let  it  be  considered  that  the  refining 
is  on  the  side  of  the  debtor,  who  for  a  few 
cents  or  farthings,  would  upturn  the  whole 
commercial  usages  of  the  banks,  and  in- 
volve them  in  ruin,  upon  the  nice  distinc- 
tions of  law  about  fractions  of  a  day,  and 
the  including  or  excluding  the  day  of  the 
date  of  the  loan.  And  let  it  also  be  re- 
membered, that  it  is  more  reasonable  (as 
the  law  admits  no  fractions  of  a  day)  that 
the  benefit  of  the  rule  should  be  given  to  the 
bank,  rather  than  to  the  borrower.  The 
borrower  must  either  pay  half  a  day  too 
much,  or  the  bank  receive  half  a  day  too 
little.  Now,  to  the  borrower,  this  is  of  little 
consequence,  as  his  transactions  are  few. 
But  if  on  each  of  the  innumerable  trans- 
actions of  the  bank,  they  were  to  lose  half  a 
day,  the  loss  would  be  very  considerable,  as 
the  calculations  of  the  learned  and  diligent 
counsel  for  the  appellant  have  abundantly 
proved.  I  think,  indeed,  it  has  in  effect  been 
admitted  by  the  counsel  in  the  argument, 
that  half  a  day  may  be  included  and  com- 
puted as  a  whole  day.  For  the  last  day  is 
included  even  by  them,  though  the  borrower 
holds  the  money  but  a  part  of  that  day  ;  and 
this  can  only  be  done  by  considering  the  half 
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day  as  a  whole  day ;  since  the  law,  which 
rejects  fractions  of  a  day,  would  not  permit 
the  fractions  of  the  first  and  last  day  to  be 
welded  together  to  make  a  whole  day. 

I  pass  to  the  second  question.  I  coucur 
entirely  in  the  opinion  of  the  supreme  in  the 
case  of  Thornton  v.  Bank  of  Washington, 
that  "if  there  had  appeared  any  contract 
between  the  bank  and  the  borrower,  that  the 
note  should  be  renewed  from  time  to  time, 
and  the  extra  interest  thereupon  be  taken  by 
the  banks,  »o  that  the  bank  would  have  been 
bound  to  make  the  renewal,  and  the  borrower 
would  have  been  bound  to  renew  and  not 

263  to    pay  the  note  at   *maturity,   there 
would  have    been  strong  grounds  of 

objection  to.  the  proceeding."  But,  in  this 
case.there  was  nothing  binding  on  the  parties. 
The  bank  was  not  bound  to  renew.  It  made 
the  arrangement  "on  accommodation  foot- 
ing;'' and,  according  to  the  usage  in  case  of 
accommodation,  though  there  is  an  expecta- 
tion and  intention  to  renew  by  both  parties, 
"yet  full  discretion  is  reserved  to  the  bank 
to  refuse  such  renewal  at  pleasure.'*  More- 
over, as  to  the  borrower,  there  is  no  pretence 
to  say  that  he  was  bound  to  renew,  and  not  to 
pay,  the  note.  Can  it  be  believed,  that  such 
was  the  intention  of  the  parties  ?  Can  it  be 
contended,  that  if  Anderson  had  tendered 
the  money  due  upon  his  note,  and  had  re- 
fused to  renew  it,  the  bank  was  not  bound  to 
accept  payment  ?  Can  it  be  pretended,  that  if 
he  so  offered  payment,  and  refused  to  renew, 
the  bank  could,  under  this  contract,  have 
maintained  an  action  against  him  for  not 
renewing?  I  think  the  ingenuous  counsel 
of  the  appellant  would  not  themselves 
answer  this    question  afifirmatively. 

I  consider,  then,  that,  in  this  case,  each  note 
is  a  substantive,  distinct,  transaction.  An- 
derson might  have  paid  up  any  of  the  notes  at 
maturity,  without  discounting  a  new  note. 
The  discounting  the  new  note,  was  to  en- 
able him  to  raise  the  money  to  pay  oflF  the 
old  one.  It  was  a  favor  done  him,  to  enable 
him  to  prepare  for  saving  himself  and  friends 
from  protest.  Now,  this  he  could  not  do, 
without  discounting  the  new  note,  at  least 
as  early  as  the  last  day  of  grace ;  for  if  he 
had  waited  till  the  next  day,  the  bank  must 
either  have  protested,  or  lost  the  respon- 
sibility of  the  indorsers. 

It  remains  only  to  observe,  that  if  such  an 
arrangement  for  lapping  the  notes,  should 
appear  to  be  a  cover  for  usury,  it  would  be 
treated  accordingly ;  and,  moreover,  that 
the  principles  decided  in  this  case,  like  those 
in  Stribbling  v.  The  Bank  of  the  Valley,  are 
decided  by  us  in  reference  only  to  banking 
transactions,  and  as  sustained  only  by  the 
established  custom  or  usages  of  those  insti- 
tutions. Indeed,  if  the  bank  itself,  departing 
from  established  usage,  should  enter  into  an 
agreement  for  a  lapping  of  the  notes  not  jus- 
tified by  that  usage,  it  would  lose  its 

264  protection  ;  just  as   in    *Stribbling  v. 
The  Bank  of  the  Valley,    it  was  said, 

that  though  they  might  take  interest  in 
advance  upon  sixty  day  paper,  because  that 
was  according  to  the  usage,  yet,  if  they  took  it 
in  advance  of  a  loan  of  eighteen  months,  it 
would  be  usury,  because  there  is  no  usage  to 
justify.  I  am  of  opinion  that  the  judgment 
should  be  affirmed. 


BROCKENBROUGH,  J.  I  cannot  concur 
in  the  judgment  of  affirmance. 

The  first  question  is,  whether  the  taking 
interest  for  sixty-four  days,  on  a  single  note, 
negotiable  and  payable  sixty  days  after 
date,  which  is  permitted  to  run  the  days  of 
grace,  and  which  by  the  usage  must  be  dis- 
charged at  the  end  of  the  sixty-fourth  day, 
is  usury  or  not  ?  On  this  question,  I  concur 
in  the  opinion,  that  it  is  not  usury.  Accord- 
ing to  the  case  agreed,  when  a  note  is  dis- 
counted, the  borrower  receives  the  amount 
of  it  in  money,  minus  the  interest  for  sixty- 
four  days,  at  an  early  hour  of  the  first  day, 
and  he  is  not  obliged  to  pay  it  till  the  latest 
moment  of  the  sixty-fourth  day.  The  law 
knows  no  fraction  of  a  day  ;  and,  therefore, 
the  first  day  on  which  the  money  is  received, 
must  be  counted  as  a  whole  day.  The  bor- 
rower, then,  has  the  use  of  the  money 
(except  the  interest  paid  in  advance,  which 
the  bank  has  the  right  to  dedudt)  for  sixty- 
four  days  complete,  and  it  cannot  be  usury 
for  the  bank  to  take  interest  at  the  rate  of 
one  half  of  one  per  cent,  for  every  thirty 
days  (the  charter  giving  it)  for  the  whole 
time  the  borrower  has  the  privilege  of  using 
it. 

The  second  question  is,  whether  the  same 
rule  prevails  in  accommodation  notes,  where 
the  second  note  is  discounted  on  the  same  day 
that  the  first  is  payable,  and  for  the  purpose 
of  paying  off  the  first?  In  this  operation, 
interest  is  charged  for  that  day,  on  the 
second  note  as  well  as  on  the  first,  that 
day  being  the  last  of  the  first  note,  and 
the  first  day  of  the  second  note.  My  opin- 
ion is,  that  this  is  usury.  I  admit  that, 
to  constitute  usury,  a  corrupt  agreement 
must  be  necessary  ;  and  that  the  expecta- 
tion and  intention,  which  were  formed  both  br 
the  bank  and  the  borrower,  on  the  day 
265  ^when  the  first  note  was  discounted, 
that  the  first  note  should  be  paid  and 
taken  in  by  a  like  note  to  be  discounted  on  the 
day  when  the  first  should  become  due,  does  not 
amount  to  an  agreement  that  it  should  be  so 
done ;  for  notwithstanding  that  intention 
and  expectation,  either  party  was  at  liberty 
to  disappoint  it ;  and  the  case  agreed  ex- 
pressly states,  that  the  bank  may  refuse  to 
renew.  But  it  also  states,  that  the  second 
and  succeeding  notes  were  actually  dis- 
counted, according  to  such  previously  exist- 
ing understanding  and  intention,  on  the  day 
on  which  the  immediately  preceding  notes 
fell  due ;  and  it  further  states  the  usage  to 
be,  that  when  the  substituted  note  is  so  dis- 
counted, the  proceeds  thereof  are  immedi- 
ately applied  to  the  payment  of  the  note  so 
first  discounted  ;  and  that  the  loan  made  by 
the  farmers  bank  to  Anderson,  was  made  in 
strict  conformity  with  the  usage.  Here, 
then,  it  is  evident  that  on  the  day  on  which 
the  first  note  was  payable,  the  second  note 
was  discounted,  and  the  proceeds  of  the 
second  note  were  not  drawn  by  Anderson, 
but  were  immediately  applied  to  the  pay- 
ment of  the  first  note.  The  previous  inten- 
tion and  expectation  was,  on  that  day, 
carried  into  effect,  and  became  an  agreement 
on  that  day  between  the  parties,  and  the  dis- 
count and  appropriation,  by  consent  of  both 
parties,  are  evidence  of  the  agreement. 
When  fairly  understood,  this  is  the  language 
of  that  agreement :  the  bank  says,  we  will 
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lend  you  this  money,  and  charge  you  interest 
from  this  day  inclusive ;  but  you  are  not  to 
draw  it  out;  you  shall  not  use  it  for  any 
other  purpose  than  to  discharge  your  first 
note,  which  is  not  due  till  the  expiration  of 
this  day,  and  on  which  you  paid  the  interest 
for  this  day :  these  are  the  only  terms  on 
which  we  will  lend  it.  The  borrower  says, 
I  agree  to  your  terms.  Here,  then,  is  a  bar- 
gain complete.  It  is  an  agreement  between 
the  parties,  that  double  interest  shall  be  paid 
on  the  same  sum  of  money  for  that  day.  Is 
it  not  the  same  sum  of  money  ?  The  coun- 
sel for  the  appellee  argued,  that  each  note  is 
to  t>e  considered  as  a  distinct,  substantive 
transaction,  and  the  question  was  so  decided 
by  the  supreme  court  of  the  U.  States  in 
Thornton  v.  The  Bank  of  Washing- 
266  ton.  *^It  is  true,  that  the  notes  are  dis- 
tinct, but  the  money  which  they 
represent  is  not  a  distinct  parcel  of  money ; 
it  is  the  same  money,  which  the  borrower 
obtained  possession  of  on  the  first  day  of  dis- 
counting the  first  note,  and  for  the  use  of 
which  he  is  still  paying  interest,  but  for 
which  the  two  contracting  parties  now 
agree,  that  for  that  day  double  interest  shall 
be  paid.  The  same  agreement  was  made  on 
all  the  subsequent  renewals. 

According  to  my  view  of  this  case,  the 
first  note  was  legal ;  and  if  it  had  stopped 
there,  it  would  have  been  all  right ;  but  the 
succeeding  notes  were,  I  think,  tainted  with 
usury.  By  this  course  of  proceeding  the 
bank  gains  five  days  on  a  note  six  times  dis- 
counted. The  charter  gives  them  five  days 
in  ordinary  years,  and  six  in  leap  years,  and 
their  usage  gives  them  nearly  five  more 
without  law. 

The  counsel  for  the  appellant  put  the  case 
of   a    similar   transaction    between    indivi- 
duals.   A.  borrows  6000  dollars  of  B.  on  the 
1st  January,  and  gives  his  bond  with  surety 
for  it,  to  be  paid  on  the  3l8t  January  with 
interest  from  the  date  inclusive.    An  under- 
standing exists  between  them,  that  on    the 
last  day  of  January  in  the  morning,  A.  may 
take  in  that  bond,  by  paying  interest   on  it 
for  the  thirty-one  days,  and  by  giving  a  new 
bond  with  surety ;  or  that  if  it  be  not  taken 
up   or  discharged  by  sunset  of  that  day,  a 
capias  ad  respondendum    may  be  issued  on 
the  1st  February.    (The  three  days  of  grace, 
the    interest  in   advance,    and  the   protest, 
form    no  part  of  the  understanding.)    This 
is,  however,  an  understanding  merely,  each 
party  being  at  liberty,  the  one  to  discharge 
the  bond  on  the  day  it    falls  due,  and    the 
other  to  refuse  the  renewal,  and  to  sue.    But 
on  the  3l8t  January,  A.  pays  the  interest  for 
the  thirty-one  days,  takes  in  his  first  bond 
by  giving  a  new  one  with  surety,  dated  on 
that    day,  payable  (with  interest    from  the 
day  of  the  date  inclusive)  on  the  28th  Febru- 
ary.   B.  has  thus  received  interest  once  for 
the  31st  January,  and  the  execution  of  the 
second  bond  is  proof  of  an  agreement   be- 
tween them,  that  interest  is  again  to  be  re- 
ceived for  the  same  31st  January,  when  the 
second  bond  shall  be  paid.    The  same 
267      understanding  exists,  that  *the  second 
may  be  renewed,    with  the  same  dis- 
cretion as  before  ;  and  on  the  28th  February, 
interest  is  paid  and  received  on  the  second 
bond    for    twenty-nine    days,  including  the 
day  of  the  date  of  the  second  bond,  and  the 


day  when  due.  And  the  same  operation  is 
continued  through  all  the  months  of  the 
year.  Now,  I  ask,  whether,  in  such  case, 
the  borrower  will  not  have'  paid  the  lender 
on  the  31st  December  (if  the  last  l>ond  shall 
then  be  discharged)  interest  at  the  rate  of 
six  per  cent,  per  annum  for  eleven  days 
more  than  there  are  in  the  year,  and  will  he 
not  have  paid  it  by  virtue  of  an  agreement, 
or  rather  of  eleven  distinct  agreements  be- 
tween them  7  I  do  not  put  this  case,  as  one 
in  which  the  lender  resorts  to  the  prattice, 
as  a  cover  to  screen  him  from  the  statute,  or 
to  evade  it.  I  suppose,  they  both  believe  it 
to  t>e  fair ;  neither  intends  to  violate  the 
usury  laws;  the  one  to  give,  and  the  other 
to  receive,  interest  at  six  per  cent,  for  eleven 
days  more  than  there  are  in  the  year.  This 
is  usury,  though  both  parties  may  think 
they  are  steering  quite  clear  of  it.  Childers 
V.  Deane,  4  Rand.  411. 

The  case  which  I  have  thus  put,  is  the 
case  at  bar,  except  that  the  lender  instead  of 
being  a  natural  person  is  a  corporation. 
And  we  have  the  authority  of  this  court  for 
saying,  that  a  corporation  may  commit 
usury.  Stribbling  v.  The  Bank  of  the  Val- 
ley, 5  Rand.  132. 

What,  then,  is  to  protect  the  bank  in  this 
case,  from  the  operation  of  the  statute 
against  usury  ?  Its  own  usage,  and  that 
of  the  other  banks  of  Virginia.  I  do  not 
think,  that  the  usage  ought  to  control  a 
statute.  "It  would  be  strange  indeed  (says 
chief  justice  Savage)  if  any  set  of  men,  or 
companies  of  men,  should  become  para- 
mount to  the  authority  of  the  legislature.*' 
Bank  of  Utica  v.  Wager,  2  Cowen  763.  To 
which  I  will  add,  that  the  banks  ought  not 
to  be  allowed  to  make  the  law ;  they  should 
obey  it. 

It  is  with  great  diffidence  that  I  have  ven- 
tured to  give  an  opinion,  which  is  in  opposi- 
tion to  that  of  the  supreme  court,  and  of  my 
brethren.  It  is,  however,  my  opinion,  and  I 
have  no  right  to  withhold  it. 

Judgment  affirmed. 


268     *Carthrae  and  Another  v.  Clarke. 

April.  1834,  Richmond. 

(Absent  Brooks.  J.) 

Prison-Bounds  Bond- Validity  of*— Case  at  Bar.— Upon 
a  writ  of  ca.  sa.  sued  out  for  debt,  the  debtor  is 
taken  in  execution  by  the  sheriff,  who  permits  him 
to  go  at  lar^re^  upon  his  srlvinir  a  bond  to  the  sheriff 
with  condition  that  he  will  surrender  himself  into 
custody  under  the  process,  on  a  day  certain  ;  the 
debtor  does  voluntarily  surrender  himself  into  the 
custody  of  the  sheriff  upon  the  process,  accord- 
insrly  :  and,  then,  wishinar  to  have  the  benefit  of  the 


*Ca.  Sa.— Escape  of  Prisoner- Riff hta  of  Creditor.— As 

an  illustration  of  the  risrhts  of  a  creditor  under  the 
old  execution  when  the  prisoner,  having  escaped, 
has  afterwards  been  retaken,  either  by  the  sheriff 
or  the  creditor,  or  has  voluntarily  returned  into  cus- 
tody, the  principal  case  is  referred  to  in  Fawkes  v. 
Davison,  8  Leiffh  555,  and  it  Is  said  that  the  principal 
case  laboriously  investigated  the  question. 

In  this  same  case  (Fawkes  v.  Davison),  Judob 
Garb.  In  his  opinion  (p.  561),  said  that  it  is  well 
settled  that,  after  an  escape  from  execution,  the 
plaintiff  may  retake  his  debtor  by  k  new  ea.  sa.  and 
that  this  is  so  whether  it  be  a  nefiTliffent  or  volnn- 
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'  prison  rules,  give  a  prison-bounds  bond  with  sure- 
ties :  Held,  the  debtor  was  legally  in  custody  of  the 
sheriff  at  the  time  the  prison-bonds  bond  was  sriven, 
and  so  this  bond  is  ffood  and  binding  on  the  sure- 
ties. 

Pleadlnc—Repllcatioii— Conclusion.  t—Thouffh  there  be 
no  formal  negative  and  affirmative  in  pleading, 
yet  wherever  a  replication  disaffirms  the  whole 
substance  of  the  plea,  it  may  re^rularly  conclude 
to  the  country. 

3anie— Same— Erroneous  Conclusion— 3tatute  of  Jeo- 
fails.—if  a  replication  which  ou^rht  to  conclude, 
with  a  verification,  concludes  to  the  country,  and 
the  replication  be  substantially  a  ffood  answer  to 
the  plea,  and  there  is  a  general  demurrer  to  the 
replication,  the  irregularity  of  the  conclusion  is 
cured  by  the  statute  of  Jeofails,  1  Rev.  Code,  ch. 
128,  S  101. 

Dabt,  in  the  circuit  court  of  Rockingham, 
by  Clarke  assignee  of  the  sherifiF  of  that 
county,  against  Carthrae  and  another,  upon 
a  prison-bounds  bond  executed  by  Carthrae 
and  the  other  defendant  as  his  surety,  to  the 
sheriff,  and  by  him  assigned  to  the  plaintiff 

Upon  oyer  of  the  bond  and  the  condition 
thereof,  it  appeared  by  the  condition,  that  a 
writ  of  ca.  aa.  having  been  sued  out  by 
Clarke  against  Carthrae,  on  a  judgment  of 
the  county  court  of  Rockingham,  and  Carth- 
rae being  in  the  custody  of  the  sheriff  under 
that  process,  and  having  demanded  the 
benefit  of  the  prison  rules,  therefore,  the 
condition  was,  that  Carthrae  should  not  de- 
part from  the  prison  rules  or  bounds,  and 
should  render  his  body  in  execution  at  or  be- 
fore the  expiration  of  one  year  from  the  date 
of  the  bond  :  and  thereupon,  the  defendants 
pleaded,  that  the  ca.  sa.  in  the  condition 
mentioned,  having  been  duly  executed 
269  *on  Carthrae,  and  he  being  in  the  cus 
tody  of  the  sheriff  under  that  process, 
the  sheriff  voluntarily  permitted  him  to 
escape  and  go  at  large,  upon  Givcns  enter- 
ing into  a  bond  to  the  sheriff,  with  condition 
that  Carthrae  should  make  his  personal  ap- 
pearance on  the  first  day  of  the  April  court 
1823  of  the  county  court  of  Rockingham, 
and  that  Carthrae  accordingly,  did  escape 
from  custody  and  go  at  large,  with  the 
sheriff's   assent,  until  the  31st  March   1823, 


tary  escape  by  the  sheriff.  Carthrae  v.  Clarke,  is 
cited  as  authority  for  the  proposition. 

The  principal  case  is  also  cited  in  Stone  v.  Wilson. 
10  Gratt  547. 

See  generally,  mbnographic  fioU  on  "Executions" 
appended  to  Paine,  etc..  v.  Tutwiler,  27  Gratt.  440. 

tPieadlnff— Replication -Conclusion. —It  is  a  rule  of 
pleading,  that  whenever  the  replication  contains 
new  matter  it  should  conclude  with  a  verification, 
to  afford  the  opt>osite  party  an  opportunity  of 
answering  it  In  such  case  there  will  not  be  an 
issue  until  the  defendant  adds  the  rejoinder.  But 
when  the  replication  properly  concludes  to  the 
country,  the  makiuff  up  the  issue  by  addin^r  the 
similiter  is  mere  matter  of  form.  This  may  be  done 
by  the  clerk;  but  the  failure  to  do  so  is  not  ground 
of  error.  The  rule  just  stated  is  subject  to  this 
qualification,  that  aithou^rh  the  replication  may 
contain  new  matter,  yet  if  the  defendant  cannot 
take  any  new  or  other  issue  in  his  rejoinder  without 
a  departure  from  his  plea,  the  replication  may, 
notwithstandinff  the  new  matter,  conclude  to  the 
country.  Southside  Railroad  Co.  v.  Daniel,  20  Gratt 
362.  citiuiT  the  principal  case. 
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when  the  sheriff  illegally  retook  him  under 
color  of  the  same  writ  of  ca.  sa.  and  while 
Carthrae  was  thus  in  custody  under  that 
illegal  recaption,  the  bond  in  the  declaration 
mentioned  was  illegally  extorted  by  the 
sheriff  from  the  defendants,  and  so  the  same 
was  void  in  law  ;  concluding  with  a  verifica- 
tion. 

The  plaintiff's  replication  to  this  plea,  dis- 
tinctly admitted  the  voluntary  escape  alleged 
in  the  plea ;  and  then  stated,  that  Carthrae, 
before  the  return  day  of  the  ca.  sa.  and 
while  that  process  was  in  full  force,  volun- 
tarily surrendered  himself  in  execution  to 
the  sheriff,  who  received  and  held  him  in 
custody  till  the  prison-bounds  bond  was  exe- 
cuted, and  Carthrae,  having  by  the  execu- 
tion of  the  bond  obtained  the  liberty  of  the 
prison  rules,  did  not  perform  the  condition 
of  the  bond,  but  broke  the  same  by  depart- 
ing from  the  prison  rules  &c.  concluding  to 
the  country. 

The  defendants  put  in  a  general  demurrer 
to   the  replication. 

The  court  held,  that  the  law  upon  the 
demurrer  was  for  the  plaintiff ;  and  a  jury 
upon  a  writ  of  enquiry  of  damages,  found 
for  the  plaintiff  1563  dollars  with  interest 
&c.  for  which  the  court  gave  him  judgment. 
The  defendant  presented  a  petition  to  this 
court  for  a  supersedeas,  wherein  they  com- 
plained, that  the  judgment  of  the  circuit 
court  on  the  demurrer  was  erroneous :  that 
this  was  not  the  case  of  a  negligent  escape, 
in  which  recaption  on  fresh  pursuit  is  not 
only  permitted  to  the  sheriff,  but  if  timely 
made  excuses  him,  and  in  which  a  voluntary 
return  of  the  prisoner  to  custody  is  tanta- 
moun  t  to  such  recaption  ;  bu  t  it  is  a  case 
270  of  a  voluntary  escape,  in  which  *the 
sheriff  had  no  right  to  make  fresh  pur- 
suit, and  no  right  to  retake  the  prisoner,  and 
if  he  had  retaken  him  the  prisoner  might 
have  had  an  action  against  him  for  the  tort ; 
for  which  they  cited  Bonfairs  v.  Walker,  2 
T  R.  126  ;  Atkinson  v.  Jameson,  5  Id.  25 ;  2 
Bac.  Abr.  Escape.  C.  p  516.  That  this  be- 
ing a  voluntary  escape,  the  sheriff  had  no 
right  either  to  retake  the  prisoner,  or  to  de- 
tain him  in  custody  on  his  voluntary  surren- 
der, though  the  creditor  might  have  elected 
to  retake  him;  Ravenscroft  v.  Eyles,  2 
Wils.  294.  That,  consequently,  Carthrae 
was  not  legally  in  custody  of  the  sheriff  at 
the  time  the  prison-bounds  bond  was  taken, 
and  so  the  bond  was  invalid ;  Thompson  v. 
LfOckwood,  15  Johns.  Rep.  259.  And  that, 
therefore,  the  judgment  upon  the  demurrer 
ought  to  have  been  for  the  defendants.  The 
supersedeas  was  allowed. 

The  cause  was  argued  here,  in  the  absence 
of  the  reporter,  by  Johnson  for  the  plaintiffs 
in  error,  and  by  Stanard  for  the  defendant, 
but  no  note  of  the  argument  was  preserved. 
A  point  was  made,  not  noticed  in  the  peti- 
tion for  the  supersedeas,  as  to  the  regularity 
of  the  plaintiff's  pleading  in  his  replication  ; 
which  was  very  fully  discussed  by  the 
judges. 

BROCKENBROUGH,  J.  The  quesUon 
which  the  pleadings  intended  to  present, 
and  which  has  been  most  elaborately  argpned 
here,  is,  whether  the  defendant  Carthrae 
was  legally  in  custody,  under  the  execution 
sUed  out  against  him,  at  the  time  when  the 
bond  for  the  liberty  of  the  prison  rules  was 
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ezecnted.  It  is  contended,  that  as  by  the 
voluntary  escape  of  the  debtor,  the  sheriflF 
had  no  leg^al  authority  to  retake  him,  he 
could  not  legally  detain  hitn,  although  he 
voluntarily  surrendered  himself  into  cus- 
tody. The  counsel  for  the  appellant  admits, 
that  the  creditor,  not  having  consented  to 
bis  discharge,  might  have  retaken  him,  but 
as  he  did  not  retake  him,  the  debtor  could 
not  be  considered  as  a  true  prisoner  when  he 
voluntarily  returned  to  the  jail,  unless  the 
creditor  elected  to  hold  him  as  his  prisoner, 
and  as  no  such  election  is  shewn  before  the 
prison-bounds  bond  was  executed  that  bond 

is  void. 
271  *I  shall  briefly  examine  this  ques- 
tion. It  is  said  in  2  Bac.  Abr. 
Escape  C.  p.  515,  that  **  it  was  formerly 
held,  that  where  the  sheriff  suffered  a  pris- 
oner in  execution  to  make  a  voluntary 
escape,  the  prisoner  was,  in  such  case,  abso- 
lutely discharged  from  the  creditor,  and  that 
the  right  of  action  was  entirely  transferred 
against  the  sheriff,  who  by  means  of  such 
escape  became  debitor  ex  delicto :  "  for 
which  Aroundel  v.  Wytham,  Leon.  73,  and 
the  case  of  The  Sheriff  of  Essex,  Hob.  202, 
are  cited.  The  consequence  of  that  doctrine 
was,  that  the  creditor  was  put  completely  in 
the  power  of  the  sheriff,  and  the  fault  of 
that  officer  had  the  singular  effect  of  re- 
leasing the  debtor  from  the  claim  ^of  the 
creditor.  The  principle  was  soon  afterwards 
repudiated  by  the  courts  in  England.  The 
case  of  Trevilian  v.  Ivord  Roberts  is  thus  re- 
ported in  1  Rolle's  Abr.  902,  pi.  8,  11  Vin. 
Abr.  Execution.  U.  a.  pi.  8,  p.  26.  "  If  A. 
be  in  execution  at  the  suit  of  B.  and  escape 
with  the  assent  of  the  sheriff,  and  after  the 
sheriff  retakes  him,  and  keeps  him  in  prison, 
he  shall  be  in  execution  to  B.,  because 
though  B.  may  bring  an  action  against  the 
sheriff  for  this  voluntary  escape,  yet  it  is  at 
his  election,  for  the  party  in  execution  shall 
not  by  his  own  wrong,  put  B.  to  his  action 
against  the  sheriff  against  his  will,  and  it 
may  be  that  the  sheriff  is  not  able  to  give 
him  recompense."  This  judgment  of  the 
court  (Hill.  10  Car.  1,)  was  on  an  audita 
querela,  which  the  debtor  had  sued  out 
against  his  creditor  ;  and  it  is  there  said, 
that  The  Sheriff  of  Essex's  case  in  Hobart, 
is  not  law.  The  same  case  is  also  reported 
in  Rolle,  nnder  the  head  of  Audita  Querela, 
and  is  found  in  3  Vin.  Abr.  Audita  Querela, 
D.  pi.  4,  p.  326,  with  this  only  essential  differ- 
ence, that  the  latter  speaks  of  A.'s  returning 
to^ail  voluntarily,  whilst  in  the  former  it 
is  said  that  the  sheriff  retook  him.  A  more 
direct  and  conclusive  authority  can  hardly 
be  found.  It  establishes  the  proposition, 
that  in  case  of  a  voluntary  escape,  and  recap- 
tion by  the  sheriff,  and  detention  by  him  of 
the  prisoner,  he  shall  be  in  execution  to  the 
creditor.  It  is  not  necessary  that  the  cred- 
itor should  express  his  assent  to  his  being  in 
execution  to  him,  nor  by  any  order  or 
272  direction,  either  oral  or  in  *writing, 
charge  him  in  execution ;  for,  accord- 
ing to  the  case,  "  he  shall  be  in  execution  to 
B."  It  establishes  the  proposition,  that  it  is 
in  the  election  of  the  creditor  to  bring  an 
action  against  the  sheriff  for  the  voluntary 
escape  ;  and  if  he  elects  to  bring  such  action, 
he  thereby  manifests  his  intention  not  to 
consider  the  debtor  as  being  in  execution  to 


him.  It  shews,  that  if  the  creditor  does  not 
bring  such  action,  the  debtor  is  his  true  pris- 
soner  of  course,  and  without  any  further  ac- 
tion on  his  part.  It  gives  the  best  reasons 
why  this  result  should  take  place.  The 
debtor  in  execution  shall  not,  by  his  own 
misconduct,  compel  the  creditor  to  look  to 
the  sheriff  as  his  debtor,  whether  the  creditor 
will  or  no ;  and  besides,  the  sheriff  may  be 
unable  to  make  him  recompense.  Such  a 
rule  as  that  adopted  in  the  case  in  Hobart, 
would  put  the  creditor  completely  in  the 
power  of  a  fraudulent  debtor  and  insol- 
vent sheriff,  who  should  choose  to  combine 
for  the  purpose  of  cheating  him  out  of  his 
just  rights. 

This  important  case  has  been  followed 
by  others  leading  to  the  same  result.  Al- 
anson  v.  Butler,  1  Lev.  211,  was  a  scire 
facias  to  shew  cause  why  an  execution 
should  not  issue  on  a  judgment ;  the  defend- 
ant pleaded,  that  he  had  been  taken  in 
execution  on  the  judgment,  and  was  after- 
wards permitted  voluntarily  to  escape;  the 
plaintiff  demurred:  and  the  resolution  of 
the  court  was,  that  a  voluntary  escape  by 
the  jailor,  without  the  plaintiff's  assent, 
should  not  prejudice  the  plaintiff,  but  that 
he  may  bring  a  new  execution.  The  same 
case  is  reported  in  Siderfin  330,  where  it  is 
said  by  the  court,  that  if  a  party  in  execution 
escape  by  negligence,  he  may  be  re- 
taken either  by  the  sheriff,  or  by  the  plain- 
tiff;  but  if  he  escape  by  the  good  will  of  the 
sheriff,  he  shall  not,  but  the  plaintiff  may, 
retake  him,  for  otherwise  it  might  be  that 
the  plaintiff,  either  by  the  death  or  by  the 
insufficiency  of  the  sheriff,  would  be  with- 
out remedy.  The  above  decision  was  by 
lord  Hale,  and  the  principle  was  afterwards 
affirmed  by  Holt,  another  great  luminary 
of  the  english  bench.  Buxton  v.  Home,  1 
Shower  174.  I  admit  that  these  deci- 
sions do  not  extend  as  far  as  that  in  Rolle, 
for   the   cases  did   not  require   it,  but  the 

principle  is,  I  think,  the  same. 
273  *The  class  of  cases,    in    which    the 

creditor  has  been  allowed  to  bring 
debt  against  a  succeeding  sheriff  or  war- 
den, where  there  has  been  an  escape  per- 
mitted by  the  first  sheriff  or  warden,  then 
a  voluntary  surrender  of  himself  to  the 
first  officer,  and  another  escape  permitted 
by  the  second  officer,  seem  to  me  to  be 
strong  confirmations  of  the  principles  es- 
tablished in  the  case  in  Rolle.  In  those 
cases,  the  question  was,  whether  the 
debtor,  on  his  voluntary  return  to  jail,  and 
his  surrendering  himself  to  the  custody  of 
the  first  officer,  was  a  true  prisoner,  and 
whether  he  was  so  in  execution  as  that  the 
second  escape  permitted  by  the  second 
officer  would  entitle  the  plaintiff  to  the  ac- 
tion against  the  second  officer.  In  defence 
of  the  second  warden,  it  was  insisted,  that 
there  having  been  once  a  voluntary  escape, 
the  party  could  not  be  in  execution  again 
without  new  process.  But  the  defence  was 
overruled,  and  the  court,  in  effect,  decided, 
that  on  the  debtor's  return  to  jail  after  a 
voluntary  escape,  he  was  a  true  prisoner  at 
the  election  of  the  creditor ;  and  that  such 
election  was  made  manifest  by  the  action 
which  he  brought  against  the  second  war- 
den. In  each  of  those  cases,  judgments- 
were  rendered  against   the  second  warden. 
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which  could  not  have  been  done,  if  the 
courts  had  not  considered,  that  the  debtor 
was  a  true  prisoner  when  he  surrendered 
himself,  and  continued  such  true  prisoner 
when  he  was  turned  over  in  custody  to  the 
second  officer.  I  refer  to  James  v.  Peirce, 
Ventr.  269;  S.  C.  2  Lev.  132,  and  Lenthall 
v.  Lrenthall,  2  Lev.  109.  In  both  of  the 
reports  of  the  former  case,  the  case  of 
Trevilian*v.  Lord  Roberts  is  relied  upon 
as  good  law.  The  same  point  was  ag^ain 
decided  in  Grant  v.  Southers,  6  Mod.  183. 
Grant  had  been  in  custody  of  the  first 
marshal,  who  permitted  him  to  escape. 
Grant  voluntarily  returned,  and  being 
found  in  custody  by  the  succeeding  mar- 
shal was  detained  by  him.  Grant  brought 
false  imprisonment  against  the  second  mar- 
shal, and  the  court  affirmed  that  it  was 
lawful  for  the  second  marshal  to  detain 
him,  and  if  he  allowed  him  to  go  at  large, 
it  would  be  an  escape  in  the  second  mar- 
shal. 
274  *The  case  of  Ravenscroft  v.  Eyles, 
warden  of  the  fleet,  2  Wils.  294,  was 
relied  on  to  shew,  that  Carthrae,  in  this 
case,  could  not  be  considered  as  a  true  pris- 
oner, and  therefore  the  bond  was  void.  I 
have  examined  the  case,  and  I  am  satisfied, 
that  the  judgment  of  the  court  on  the  ques- 
tions before  it,  is  not  in  opposition  to  the 
cases  from  Trevilian  v.  Lord  Roberts  down 
to  Grant  v.  Southers ;  but  I  admit  there  is 
a  dictum  of  chief  justice  Wilmot,  which 
may  be  in  opposition  to  them.  The  case 
was  this:  Warren,  a  debtor,  had  been  com- 
mitted to  the  warden  of  the  fleet,  on  mesne 
process,  and  the  warden  permitted  him  to 
escape,  but  Warren  returned  to  the  fleet  the 
same  day,  and  continued  in  the  prison.  The 
creditor  proceeded  to  judgment  against 
Warren,  but  did  not  sue  out  an  execution. 
He  then  brought  his  action  on  the  case 
against  the  warden  of  the  fleet  for  the  es- 
cape, and  obtained  a  judgment  against 
him.  The  warden  by  permitting  the  escape, 
had  committed  a  tort,  and  the  creditor  had  a 
right  of  action  against  him.  By  bringing 
the  action  against  the  warden,  the  creditor 
elected  to  consider  the  debtor  out  of  execu- 
tion. The  chief  justice,  however,  went  on 
to  remark — **  Warren  is  not  now  a  prisoner 
at  the  suit  of  the  plaintiff,  though  locked 
up  every  night,  and  though  the  plaintiff 
might  lawfully  proceed  to  judgment  against 
him,  yet  he  could  not  charge  him  in  execu- 
tion. *  *  This  is  a  loose  remarl^  of  the  judge, 
and  is  not  entitled  to  much  weight.  If  he 
meant  that  Warren  was  not  now  a  prisoner 
at  the  suit  of  the  plaintiff,  because  the 
plaintiff  had  sued  the  warden,  and  therefore 
elected  not  to  consider  him  as  his  prisoner, 
or  as  being  in  execution,  the  remark  was 
true,  and  perfectly  consistent  with  the  pre- 
viously adjudged  cases:  but  if  he  meant, 
that  the  creditor  could  not,  previously  to 
his  action  brought  against  the  warden,  have 
considered  him  his  prisoner,  or  charged 
him  in  execution,  the  opinion  was  extra- 
judicial, and  in  opposition  to  the  former 
settled  course  of  decision.  If  the  case  before 
the  court  had  been  an  application  to  charge 
the  debtor  in  execution,  or  an  audita  querela 
by  the  debtor  against  the  creditor,  I  do 
not  think  that  such  a  remark  would  have 
been  made. 
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^Having  adverted  to  as  many  of  the 
adjudged  cases  as  I  think  necessary, 
I  shall  say  a  few  words  on  the  case  before 
us.  Carthrae  wa^  taken  under  a  ca.  sa.  at 
the  suit  of  Clarke,  by  the  sheriff,  who  per- 
mitted him  to  go  at  large  under  an  engage- 
ment, that  he  would  surrender  himself  in 
execution  to  the  sheriff,  by  a  certain  day. 
He  did  so  surrender  himself  before  the  re- 
turn of  the  writ,  and  the  sheriff  received, 
and  detained  him  in  custody.  The  creditor, 
Clarke,  did  not  consent  to  this  arrange- 
ment ;  it  was  solely  the  act  of  the  officer 
and  the  debtor.  That  consent  being  want- 
ing, I  think  it  follows  of  course,  according 
to  the  authorities,  that  Carthrae  was  in 
execution  at  the  suit  of  Clarke,  as  soon  as 
he  returned,  and  that  Clarke  not  having 
sued  the  sheriff  for  the  escape,  the  sheriff 
rightly  placed  him  in  arcta  et  salva  custo- 
dia.  The  prison-bounds  bond  was  then 
taken;  and  I  am  of  opinion,  that  it  was  a 
good  and  legal  bond. 

Another  question  was  raised  in  the  argu- 
ment on  the  pleadings.  It  was  objected  bj 
the  appellants'  counsel,  that  the  replication 
ought  to  have  concluded  with  a  verifica- 
tion, and  Buck  v.  Fouchee,  1  Leigh  64,  was 
relied  on  to  prove  that  where  a  plea  in  bar, 
or  replication,  erroneously  concludes  to  the 
country,  it  is  bad  on  general  demurrer. 
The  cases  from  Siderfln  and  Lutwyche, 
referred  to  by  judge  Green,  certainly  sup- 
port the  opinion  which  he  expressed  in  that 
case ;  to  which  I  will  add,  that  the  case  of 
Roberts  v.  Mariett,  2  Saund.  190,  shews, 
that  where  a  rejoinder  erroneously  concludes 
with  a  verification,  it  is  bad  on  general  de- 
murrer. Those  cases  were,  however,  de- 
cided before  the  statute  of  Anne,  and  J  am 
satisfied  that  as  they  are  not  good  law  in 
England  at  this  day,  2  Wms.  Saund.  190, 
note  5,  so  they  are  not  law  in  this  state 
since  the  passage  of  our  statute  of  jeofails 
in  1789,  and  probably,  not  since  the  act  of 
1753;  1  Robinson's  prac.  638.  I  understand 
the  opinion  expressed  by  judge  Green  on 
that  point,  was  not  that  of  the  court,  and 
is  not,  therefore,  to  be  held,  as  binding 
authority. 

The  editor  of  our  present  revised  code  in 
his  marginal  note  on  the  statute  of  jeofails, 
vol.  I.,  ch.  128,.  J  101,  has  referred  to  the 
statute  of  27  Eliz.  ch.  5,  as  being 
276  the  one  *from  which  that  section 
was  taken.  I  am  persuaded  it  was 
founded  on  the  statute  4  and  5  Ann.  ch.  16, 
which  was  itself  an  amendment  of  the  stat- 
ute of  Elizabeth.  There  appears  to  be  a 
considerable  variance  between  our  section 
and  the  statute  of  Elizabeth.  The  latter 
enacts,  that  ''after  demurrer  joined  dbc.  the 
judges  shall  proceed,  and  give  judgment, 
according  as  the  very  right  of  the  cause 
and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  defect, 
or  want  of  form  Ac.  except  those  only 
which  the  party  demurring  shall  specially 
set  down  &c."  Our  statute  leaves  out  the 
words  want  of  form,  and  enacts,  that 
''when  a  demurrer  shall  be  joined  &c.  the 
court  shall  not  regard  any  other  defect,  or 
imperfection  than  what  shall  be  specially 
alleged  in  the  demurrer  as  causes  thereof 
&c."  If  the  section  had  stopped  there, 
the  court  would  not  probably  have  regarded 
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any  defect  or  imperfection  whatever, 
whether  of  form  or  substance,  which  was 
not  specially  set  down  in  the  demurrer  as 
a  cause  thereof,  which  would  have  abol- 
ished general  demurrers ;  but  the  legislature 
did  not  choose  to  give  careless  pleaders  so 
wide  a  range;  and  therefore  added  the 
words  ''unless  something  so  essential  to 
the  action,  or  defence,  as  that  judgment 
according  to  law,  and  the  very  right  of  the 
cause  cannot  be  given,  be  omitted."  These 
words  *' so  essential  to  the  action  or  defence" 
are  not  in  the  statute  of  Elizabeth,  and 
here  are  two  important  particulars  in  which 
they  differ.  Under  this  last  mentioned 
statute  the  courts  in  England  were  certainly 
very  astute  in  finding  out  defects  of  sub- 
stance, which  really  seem  to  have  very  lit- 
tle substance  in  them.  Thus,  they  held 
that  the  omission  of  the  words  vi  et  armis, 
contra  pacem  &c.  were  not  aided  by  that 
statute,  which  cured  only  matters  of  form, 
thus  making  them  matters  of  substance. 
1  Wms.  Saund.  81,  note  1.  So,  the  conclu- 
sions before  mentioned,  to  the  country,  or 
with  a  verification,  when  erroneous,  were 
decided  to  be  matters  of  substance.  To  rem- 
edy these  adjudications  the  statute  of  4  and 
5  Ann.  ch.  16,  was  enacted.  That  statute 
omits  the    words  want  of   form,   and    uses 

the  words  imperfection,  omission, 
277      or  defect,  and  declares  that  'they  are 

not  to  be  regarded  except  on  special 
demurrers,  '^notwithstanding  such  imper- 
fection, omission,  or  defect  might  have 
been  heretofore  taken  to  be  matter  of  sub- 
stance &c."  (evidently  alluding  to  the  be- 
fore mentioned  decisions)  ''so  as  sufficient 
matter  appear  on  which  the  court  may  give 
judgment  according  to  the  very  right  of  the 
cause."  It  is  apparent  that  our  statute 
more  nearly  resembles  this  statute  than  the 
former:  indeed,  ours  is  stronger  in  its  ex- 
pressions than  even  this  one  of  Anne.  No 
defect,  no  imperfection,  whether  of  form 
or  substance,  which  is  not  specially  alleged 
as  cause  of  demurrer,  shall  be  regarded  by 
the  court,  unless  there  be  an  omission  of 
something  which  is  so  essential  to  the  plain- 
tifiP^s  action,  or  so  essential  to  the  defence,  as 
that  law  and  right  cannot  prevail.  If  there 
t>e  an  omission  to  aver  that  which  consti- 
tutes the  gist  of  the  action,  or  the  gist  of 
the  defence,  then  right  and  justice  cannot 
be  done,  but  the  omission  to  conclude  the 
plea,  or  replication,  either  one  way  or  the 
other,  is  not  so  essential,  as  that  judgment 
may  not  be  given  according  to  right  and 
law.  The  next  clause  of  the  statute  of 
Anne,  runs  much  into  detail :  our  statute 
avoids  its  prolixity,  and  has  the  rare  merit 
of  condensing  two  long  clauses  into  one 
of  half  a  dozen  lines.  As  a  farther  proof 
that  the  statute  of  Anne  was  the  founda- 
tion of  ours,  and  that  it  was  before  the 
draftsman  of  the  statute  of  1789,  ch.  28, 
(from  which  our  present  section  is  copied,) 
I  will  state,  that  it  had  been  adopted,  with 
other  english  statutes  of  jeofails,  by  the 
legislature  in  November  1783,  and  con- 
tinned  to  be  the  law  of.  Virginia  from  that 
time  to  the  enactment  in  1789.  Is  it  prob- 
able, that  the  legislature  would  reject  this 
modem  beneficial  law,  after  having  ex- 
perienced its  benefits,  and  go  back  to  the 
more  antiquated  statute  of  Elizabeth,  and 


adopt  it  with  its  barbarous  constructions? 
In  further  corroboration  of  this  opinion,  I 
refer  to  the  remark  of  judge  Roane,  in 
Mantz  V.  Hendley,  2  Hen.  &  Munf.  314, 
who  states,  that  our  statute  substantially 
agrees  with  the  statutes  of  27  Eliz.  and  4 
and  5  Ann.  I  have  referred  to  these  statutes 
in  the  english  statutes  at  large,  but  they 
are  transcribed  in  1  Chitt.  plead.  640. 

278  If  then  our  *law  is  substantially 
the  same  with  that  of  Anne,  it  fol- 
lows that  the  decisions  before  mentioned, 
which  that  statute  intended  to  abrogate, 
are  not  in  force  here. 

Before  I  quit  this  subject,  I  will  state 
that  in  the  case  of  Mantz  v.  Hendley,  judge 
Roane  says,  that  this  statute  of  jeofails 
extends  only  to  such  demurrers  as  go  to 
the  action,  and  not  to  demurrers  to  pleas 
in  abatement;  and  a  similar  remark  was 
made  by  Bayley ,  J. ,  in  Lloyd  v.  Williams,  2 
Mau.  &  Selw.  485.  But  Chitty  (vol.  2,  p. 
679) ,  in  a  note,  speaks  of  a  special  demurrer 
to  a  plea  in  abatement.  As  that  question 
is  not  before  us,  it  is  unnecessary  to  give 
any  opinion  on  it. 

There  is  another  question  in  this  case 
which  has  been  much  canvassed  in  con- 
ference, and  on  which  I  have  examined  the 
authorities.  The  strong  inclination,  if  not 
conviction  of  my  mind,  is,  that  the  con- 
clusion in  this  case,  to  the  country,  is  the 
correct  one.  I  shall,  however,  say  nothing 
on  the  subject,  but  refer  to  the  opinions 
which  my  brethren  will  express  on  it.  I 
am  for  affirming  the  judgment. 

CARR,  J.  The  first  objection  I  shall  no- 
tice, is  that  which  was  taken  to  the  form 
of  the  replication.  It  was  said,  that  this 
replication  states  affirmative  matter,  and 
that,  therefore,  the  conclusion  to  the  coun- 
try was  wrong ;  and  the  case  of  Buck  v. 
Fouchee  was  relied  on  to  shew,  that  this 
error  may  be  taken  advantage  of  on  gen- 
eral demurrer. 

Let  us  first  enquire,  whether  the  conclu- 
sion be  in  truth  erroneous?  The  end  of 
pleading  is  certainty:  to  arrive  at  this,  the 
parties  make  up  an  issue,  which  Coke  says, 
is  "a  single,  certain  and  material  point, 
issuing  out  of  the  allegations  or  pleas  of 
the  plaintiff  and  defendant,  consisting,  re- 
gularly, upon  an  affirmative  and  negative" 
— /  'Some  issues  be  good,  upon  matter  affirm- 
ative and  negative,  albeit  the  affirmative 
and  negative,  be  not  in  precise  words.  As, 
in  debt  for  rent  upon  a  lease  for  years,  the 
defendant  pleads  that  the  plaintiff  had 
nothing  at  the  time  of  the  lease  made ;  the 
plaintiff  replieth,  that  he  was  seised  in  fee; 
this  is  a  good  issue."  Co.  Litt.  126, 
a. ;  Alexander    v.  Lane,  Yelv.    Rep. 

279  *137,    debt    against    an  executor;  he 
pleads  nothing  in  his  hands,  except 

£\XS.  which  he  retains  for  his  own  debt; 
replication,  that  he  is  executor  in  his  own 
wrong,  and  has  goods  beyond  the  ;flO.  and 
concludes  with  a  verification :  this  replica- 
tion was  demurred  to,  and  the  demurrer 
sustained.  The  court  said,  that  the  plaintiff 
might  well  reply  that  the  defendant  was  ex- 
ecutor de  son  tort,  notwithstanding  he  had 
called  him  in  his  declaration  executor,  for 
there  is  no  other  form  of  declaration,  as 
was  adjudged  in  Coulter's  case,  5  Co.  30, 
but  they  were  unanimous  in  deciding,  that 
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the  defendant  having  denied  having  any 
goods,  beyond  ;^10.  and  the  plaintiff  having 
substantially  affirmed  it,  this  ought  to 
come  in  issue,  but  cannot,  for  the  ill  con- 
clusion. Trapaud  v.  Mercer,  2  Burr.  1022, 
is  also  a  strong  case  upon  this  point.  The 
case  of  Clark  v.  Glass  (stated  in  a  note 
1  Wms.  Saund.  103,  a. )  was  this :  debt  on  a 
bond;  plea,  that  the  defendant  was  in 
prison,  and  that  the  bond  was  given  by  du- 
ress; replication,  that  the  defendant  exe- 
cuted it  of  his  own  free  will,  and  for  a  good 
and  valuable  consideration,  absque  hoc,  that 
he  executed  it  by  duress  of  imprisonment, 
concluding  with  an  averment;  demurrer, 
shewing  for  cause,  that  it  concluded  with 
an  averment,  whereas  it  ought  to  conclude 
to  the  country :  and  it  was  held  bad  for  that 
reason :  and  although  it  was  urged  for  the 
plaintiff,  that  they  could  not  take  issue  on 
the  whole  plea,  as  the  fact  was,  that  the 
party  was  actually  in  prison,  but  garc  the 
bond  tor  a  just  debt,  and  therefore,  the  plain- 
tiff was  under  a  necessity  of  traversing  its 
being  given  ^y  duress,  as  he  could  not  deny 
the  imprisonment;  yet  the  court  answered, 
that  he  might  have  replied  in  the  common 
form,  and  though  he  was  in  prison,  yet  if 
the  bond  was  not  given  by  duress,  the  issue 
must  be  for  him  ;  for  the  duress  is  the  sub- 
stance of  the  plea.  From  these  cases  it 
seems  clear,  that  though  there  be  no  formal 
negative  and  affirmative,  yet  wherever  the 
replication  denies  the  whole  substance  of 
the  plea,  the  conclusion  may  be  to  the  coun- 
try. Williams  (in  the  same  note)  says,  '*It 
may  be  laid  down  as  a  safe  rule  that  where 
a  defendant  cannot  take  any  new  or  other 
issue,  in  his  rejoinder,  than  the 
280  *matter  he  had  pleaded  before,  with- 
out a  departure  from  his  plea, — or 
where  the  issue  on  the  rejoinder  would  be 
the  same  in  substance,  as  on  the  plea, — the 
plaintiff  ought  to  conclude  to  the  country." 
LrCt  us  try  the  pleading  before  us,  by  this 
test.  What  is  the  substance  of  the  defend- 
ant's plea  ?  that  the  sheriff,  after  a  volun- 
tary escape,  did,  by  color  of  his  office,  and  in 
virtue  of  the  same  execution,  illegally  recap- 
ture the  debtor.  To  this  the  plaintiff  (ad- 
mitting the  voluntary  escape)  replies,  that 
before  the  return  of  the  execution,  and 
while  it  was  in  force,  the  debtor,  voluntarily 
returned  into  the  custody  of  the  sheriff,  and 
surrendered  himself  in  execution,  to  be  held 
by  the  sheriff  by  virtue  thereof,  and  that 
the  sheriff  so  held  him,  till  he  executed  the 
prison-bounds  bond.  To  my  understanding 
this  is  a  direct  denial  of  the  whole  substance 
of  the  plea,  and  tenders  the  issue,  whether 
the  debtor  was  recaptured,  or  surrendered 
himself.  And  so,  I  have  little  doubt,  thought 
the  pleader  who  demurred  to  it  generally ; 
meaning  thereby,  not  to  raise  a  question 
about  the  form,  but  the  substantial  validity 
of  the  pleading.  Suppose  it  had  concluded 
with  a  verification,  could  the  defendant  in 
his  rejoinder  have  taken  any  new  issue, 
without  a  departure?  Must  not  the  issue  on 
the  rejoinder  have  been  substantially  the 
same  with  that  on  the  plea  ?  Must  he  not 
have  rejoined,  that  the  defendant  did  not 
voluntarily  surrender  himself,  but  was  re- 
captured by  the  sheriff  ?  I  cannot  perceive 
any  other  rejoinder  open  to  him,  without  a 
departure  from  his  plea. 


As  to  the  case  of  Buck  v.  Fouchee,  it  may 
not  be  amiss  to  say  a  word,  by  way  of  expla- 
nation. There  were  two  arguments  of  that 
case.  On  the  first,  the  court,  without  decid- 
ing that  the  plea  was  in  abatement,  but  (as 
I  conclude  from  my  own  note)  taking  it  for 
a  plea  in  bar,  decided,  that  it  tendered  no 
issue,  but  avoided  the  matter  in  the  sci.  fa. 
by  new  matter,  and,  therefore,  was  bad  on 
general  demurrer,  in  concluding  to  the 
country.  A  new  argument  was  asked  by 
the  counsel  for  the  appellant,  and  it  was 
a  very  elaborate  one.  The  great  stress  of 
this  argument  was  upon  the  plea, — whether 
it    was     in    bar  or    abatement?    and 

281  whether  the  *conclusion  was  correct  ? 
The  opinion  of  the  court  was  de- 
cisively made  up,  that  the  plea  alleged  mat- 
ter in  bar,  which  in  its  nature  was  matter  in 
abatement,  and  therefore  that  it  was  clearly 
bad  on  general  demurrer,  for  the  reason  as- 
signed by  lord  Holt  in  Crosse  v.  Bilson,  2 
Ltd.  Raym.  1016,  that  a  plea  in  bar,  admit- 
ting that  the  suit  is  well  brought,  and  oppos- 
ing nothing  but  matter  in  abatement,  to  the 
plaintiff's  demand,  judgment  final  should  be 
given  for  the  plaintiff.  This  is  the  ground 
first  taken  by  our  lamented  brother  Green, 
in  whose  opinion  the  court  concurred  gener- 
ally. His  second  ground  of  objection  to  the 
plea,  was  one  in  which  we  all,  I  think,  con- 
curred; and  these  were  the  grounds  of  the 
judgment.  They  conclusively  mark  the 
plea  as  containing  matter  in  abatement 
only.  But  he  then  proceeded,  **If  however, 
it  were  admitted,  that  the  matter  of  this 
plea  was  pleadable  in  bar,  and  well  pleaded 
in  other  respects,  the  conclusion  to  the  conn- 
try,  was  an  error  in  substance,  and  fatal  on 
general  demurrer."  It  will  be  seen  from  the 
manner  in  which  this  is  put,  that  it  was  not 
considered  as  a  point  before  the  court,  or  on 
which  the  judgment  rested ;  and  of  course, 
not  one  to  which  the  general  concurrence  of 
the  judges  extended.  I  state  this,  not  as  in- 
dicating any  opinion,  whether  the  position 
thus  taken  be  correct  or  not,  but  simply  for 
explanation. 

I  come  now  to  the  question,  whether  thi» 
replication  presents  a  substantive  answer  to 
the  plea.  I  think  it  does.  When  a  plaintiff 
gets  a  judgment  against  his  debtor,  he  has. 
choice  to  take  the  lands,  goods  or  body ;  and 
his  interest  is  a  pretty  strong  guarantee, 
that  he  will  resort  to  that,  which  is  most 
likely  to  produce  the  money.  If  he  takes  a 
ca.  sa.  and  it  is  levied,  it  is  the  duty  of  the 
sheriff  to  hold  the  debtor  in  safe  and  close 
custody.  If  the  plaintiff  discharge  him 
from  execution,  his  judgment  is  satisfied  ; 
but  no  negligence  of  the  sheriff,  or  collusion 
between  him  and  the  prisoner,  can  affect  the 
plaintiff's  rights.  If  there  be  a  tortious  or 
negligent  escape,  the  sheriff  must  make 
fresh  pursuit.  If  this  officer  suffers  a  vol- 
untary escape,  he  can  make  no  pursuit  or 
recaption.    But  the  plaintiff  may  either 

282  retake  the  prisoner   *by  escape  war- 
rant, or  hold  the  sheriff  liable.     In  the 

case  before  us,  there  was  a  voluntary  escape, 
and  a  voluntary  surrender  into  custody,  un- 
der which  the  prison-bounds  bond  was 
taken.  It  was  insisted,  that,  after  the 
escape,  the  execution  was  functus  officio; 
that  the  sheriff  could  not  by  virtue  of  it,  re- 
capture the  prisoner,  nor  receive  him  upon  a 
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voluntary  surrender ;  that,  indeed,  the  pris- 
oner could  not  t)e  again  in  execution,  even 
at  the  election  of  the  plaintiff,  without  new 
process ;  and  that  to  hold  him  upon  a  sur- 
render, was  a    trespass,— a  violation  of  per- 
sonal liberty,  which  no  after  assent  of  the 
creditor   could  cure.     I  readily  admit,  that, 
if  the  holding  of  the  prisoner  on  a  voluntary 
surrender,  was  a  trespass,  a  false  imprison- 
ment in  the  sheriflF,  no  subsequent  assent  of 
the  plaintiff  could  cure  it.     LrCt  us  recur  to 
the    authorities.     First    stands  the  case  of 
Trevilian  v.  IkI.  Roberts,  reported  in  Rolle's 
Abridgment.    He  has  given  us  two  reports 
of  it,  first  under  the  head  of  Audita  Querela, 
1  Roll.  Abr.   307,  and  again  under  the  head 
of  Execution,  Id.  902.    They  are  both  very 
accurately  translated,  in  3  Vin.  Abr.  Audita 
Querela,  D.  pi.  4,  p.  326 ;  11  Id.  Execution, 
U.  a.  pi.  8,  p.  26.    The  reports  differ  a  little  ; 
but  the  chief   difference    l)etween  the  two 
reports,  is,  that  in  one  it  is  said  the  pris- 
oner after  the  voluntary  escape  returned  to 
prison  ;  in  the  other,  that  the  sheriff  retook 
him.    I  consider  the  case  a  decisive  authority. 
No  subsequent  case,  that  I  have  seen,  im- 
pugns it  in  the  slightest  degree,  and  many 
refer  to  it   as  express  authority.    It  estab- 
lishes it  as  clear  law,  that  if  after  a  volun- 
tary escape,  the  prisoner  return  to  prison,  he 
shall  be  in  execution  at  the  suit  of  the  cred- 
itor ;  not  after  the  creditor  has  made  his  elec- 
tion, nor  because  he  has  made  his  election  ; 
but  because  he  has  the  right  to  elect  to  pur- 
sue his  debtor,  and  because  it  is  necessary  to 
the  effectual  exercise  of  that  right,  that  the 
debtor  should  be  detained  in   custody.     The 
case  of  James  v.    Pierce  is  reported  both  by 
Ventris  and  Lrcvinz ;  (Vent.  269  ;  2  Lev.  132). 
It  was  an  action  against  the  warden  of  the 
fleet  for  an  escape.    There  was  a   special 
verdict,  finding  that  the  prisoner  had  com- 
mitted a  voluntary  escape  in  the  time  of  the 
former  warden,  but  had  returned  to  the 
283      •fleet,  and  was  in  when  the  defendant 
became    warden,    who    suffered    him 
a^^in  to  escape.    It  was  insisted,  that  there 
being  once  an  escape,  the  prisoner  could  not 
be  in  execution  again   without  new  process ; 
and  whether  he  was  so  absolutely  discharged 
by   the  first  escape,   that  he  could  not  be 
again  in  execution,  was  the  question  ?    And 
upon    the    first     argument,    and    on     the 
authority  of  the  case  in  Rolle,  the  court  was 
of  opinion,  "that  notwithstanding  the  first 
voluntary  escape,  when  the  prisoner  was  in 
prison  again,    he  was  so  far  in    execution, 
that     the    plaintiff    hath    election     either 
to    take    him    as    now    in    execution,    and 
so    charge  the    new   warden,    for  the   last 
escape,   or     to    admit    him  out    of    execu- 
tion   and  charge    the    old     warden;*'     and 
so,    by    the     opinion   of  the    whole    court, 
judgment     was    given     for    the    plaintiff; 
and    the  Sheriff  of  Essex's  case,  Hob.  202, 
was   denied  to  be  law.    Here  is   an  unani- 
mous  opinion    of    the  court  (Hale  at    their 
head)    upon  the    very     point.    The  case   of 
Lrenthall  v.  Lrcnthall,  2  Lev.  109,  was  decided 
by    th^   same  court,    and    is  precisely   like 
this.    The     marshal  suffered    a    voluntary 
escape  of  a  prisoner  ;  he  returned  to  prison  ; 
the  marshal  died ;  his  son  succeeded  to  the 
office,  suffered  the  prisoner  again  to  escape, 
and  was  sued  for  it.    It  was  argued  for  the 
defendant    (the  very  argument  in  the    case 


before  us)  that  after  the  voluntary  escape  by 
the  father,  he  could  not  take  him  again  in 
execution,     though     the     plaintiff    himself 
might,  if  the  escape  were  without  his  con- 
sent ;  and  though  he  returned  to  prison,  yet 
he  was  not  thereby  a  prisoner,  neither  could 
either  the  father  or  the  son  detain  him  there. 
But  the  whole  court  (Hale,  Twisden,   Wylde 
and  Rainsford)  gave  judgment  for  the  plain- 
tiff ;  again  recognizing  the  case  in  Rolle,  and 
Pronouncing  that  in   Hobart  not   to  be  law. 
'o  shew  the  point  and  force  of  this  reproba- 
tion of  Hobart's  case,  it  may  not  be  amiss  to 
state  it ;  I  shall  use  his  own  words  :  **  Before 
me  at   Guildhall,    upon    an    action  of   debt 
against    the     sheriff    of    Essex,    upon    an 
escape,  it  fell  out  thus  upon  evidence  ;  that 
the  prisoner  having  been  in  execution,  was 
willingly  let  go  out  of  prison  by  the  goaler, 
and  then  come  into  the  goal  again,  and  so 
remained  in   the  goal,  till  the  time  of 
284      another    sheriff,   *and   then   escaped, 
whereupon   this  action  was   brought. 
And  I  directed,   that   this    sheriff  was  not 
answerable  to  this  action  ;  for  when  the  pris- 
oner was  let  to  go   abroad    voluntarily   by 
the  goaler,  the  execution  was  utterly  dis- 
charged,  so  as  he   could  not    lawfully    be 
taken  again,  nor  judged  in  execution  by  law, 
though  the  party  would  yield  himself   unto 
it,  or  the  creditor  to  allow  him.    And,  there- 
fore, the  next  sheriff  cannot  be  chargeable 
with  him,  nor  answerable  for  him  as  in  exe- 
cution."   We  see   in  these  differing   cases, 
the  ground  on   which  each  judgment  rests. 
In  the  first,  the  court  thought,  that  notwith- 
standing   the  voluntary    escape,  when  the 
prisoner  was  in  prison  again,  he  was  so  far 
in  execution,  that  the  plaintiff  had  election 
to  take  him  as  now  in  execution  to  him.     In 
the  second,  lord  Hobart  thought,  that  by  the 
voluntary  escape,  the  execution  was  utterly 
discharged,   so  that   the  prisoner  could  not 
lawfully  be  taken  again,   nor  judged  in  exe- 
cution by  law,  though  he  should  yield  him- 
self unto  it,  or  the  creditor  to  allow  him.    In 
neither,  did  the  court  touch  upon  the  reason 
on  which,  it  was  contended  at  the  bar,   that 
these  judgments    were  founded,  viz. — that 
the  prisoner  being  turned  over  to  the  second 
officer,  he  could  not  be  permitted  to  judge  of 
the  propriety  of  his  imprisonment,  but  must 
hold  him  till  discharged  by  law.    One  more 
case, — Grant    v.     Southers,     6    Mod.     183. 
Grant  had  been  in  custody  of  a  former  mar- 
shal,   who     voluntarily     suffered    him     to 
escape ;  Grant,   afterwards,   voluntarily   re- 
turned, and  being  found  in   custody  by  the 
succeedii^  marshal,  was  detained  by  him  ; 
whereupon     Grant    brought    an    action   for 
false  imprisonment.    The  court  granted  an 
imparlance  till  the  next  term,  affirming,  at 
the  same  time,  that  it  was  lawful  to  detain 
him,  and   that  to  suffer  him  to  go  at  large, 
would  be  an  escape  in  the  second  marshal, 
and  that  Hale,  chief  justice,  had  been  of  the 
same   opinion.    I  consider    this  as    a   very 
strong  case,  affirming  the  doctrine,  that  by 
the  voluntary  return,  the  prisoner  is  in  execu- 
tion, without    any  previous  act  of  assent, 
affirmance,  or  election  by  the  creditor.    Here, 
there  was  none  such.     The  prisoner  himself 
sues  for  false  imprisonment ;  and  it  is  ad- 
judged that  he  was  lawfully  held.    To 
^this  mass  of  authority,  what  is   op- 
posed? not  one  single  case,  except  that 
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from  Hobart,  in  which  the  principle  comes 
properly  in  question.  The  case  of  Ravens- 
croft  V.  Eyles,  2  Wils.  294,*  presented  ex- 
clusively the  question,  whether  an  action 
on  the  case  lay  against  the  warden '  for 
an  escape  on  mesne  process,  the  plaintiff 
having  proceeded  to  final  judgment  against 
the  prisoner,  after  he  knew  that  the 
warden  had  voluntarily  permitted  him  to 
escape?  The  court  decided  the  case  before 
it,  very  properly ;  but  the  chief  justice,  in 
his  reasoning,  went  into  matter  extra-ju- 
dicial ;  and  his  dictum  as  to  that,  is  of  no 
weight,  if  it  be  taken  as  contradicting 
the  adjudged  cases  cited.  In  no  other  of 
the  english  or  New  York  cases,  is  the 
question  raised  by  the  creditor,  claiming 
against  either  the  oflBcer  or  the  debtor;  and 
none  but  such  a  case  can  fairly  try  the 
principle.  But  how  could  the  election  of 
the  creditor  be  more  promptly  made  than 
it  was  here?  By  our  statute,  the  prisoner 
has  a  right  to  the  bounds  on  giving  bond; 
and  it  is  only  on  his  escape,  that  the  sher- 
iff is  directed  to  give  notice  to  the  plaintiff, 
and  assign  htm  the  bond.  Here  the  bond 
was  executed  in  March  1823,  assigned  by  the 
sheriff  in  April  1823,  and  this  suit 
brought  in  June:  surely,  there  was  no  de- 
lay. 

I  am,  therefore,  upon  every  ground,  for 
affirming  the  judgment. 
CABELL,  J.,  concurred. 
TUCKER,  P-  It  is  unnecessary  in  this 
case,  to  go  into  an  examination  of  many  of 
the  questions  which  were  discussed  at  the 
bar.  It  is  better  to  look  to  the  precise 
point,  without  embarrassing  the  case  with 
collateral  doctrines  which  have  little  bear- 
ing upon  it. 

The  action  is  brought  upon  a  prison- 
1  ounds  bond  by  the  creditor,  as  assignee  of 
the  sheriff.  The  defence  is,  that  the  bond 
is  void,  having  been  taken  by  the  sheriff 
from  the  debtor  when  unlawfully  detained 
as  a  prisoner.  He  had  been  taken  upon 
a  ca.  sa.,  had  been  voluntarily  set  at  liberty 
by  the  sheriff  and  had  voluntarily 
286  returned  into  custody  before  *the 
execution  of  the  bond.  The  creditor 
had  no  agency  whatever  in  the  transaction, 
until  the  institution  of  the  suit  on  this 
bond.  And  it  is  contended,  that  notwith- 
standing the  voluntary  return  of  the  pris- 
oner into  execution,  he  was  not  lawfully  in 
custody,  as  the  plaintiff  had  issued  no  new 
process  against  him,  nor  had  done  any  act 
to  hold  him  on  the  old  process. 

It  cannot  be  questioned,  that  notwithstand- 
ing the  voluntary  discharge  by  the  sheriff, 
the  creditor  was  entitled,  at  common  law, 
to  his  scire  facias  quare  executionem  non 
and  to  the  award  of  process  to  retake  the 
prisoner.  Allanson  v.  Butler,  1  Lev.  211. 
The  statute  8  and  9  Will.  3,  seems  to  have 
facilitated  the  proceeding  of  the  creditor, 
by  authorizing  him  to  sue  out  a  new  ca.  sa. 
without  the  necessity  of  a  scire  facias. 
Lord  Hale  seems  to  think  the  scire  facias 
was  not  essential,  but  that  the  creditor 
might,  even  in  his  day,  have  taken  the 
prisoner  without  it.  If  this  be  so,  the 
statute  was  only  declaratory  of  the  common 
law.  Our  statute  authorizes  the  creditor  to 
procure  an  escape  warrant  from  a  justice 
of   the  peace   for    the    purpose  of  retaking 


the  fugitive.  When  retaken  upon  this 
process,  he  is  in  execution  upon  the  orig- 
inal ca.  sa.  The  effect  of  the  escape  war- 
rant is  merely  to  bring  him  back  to  the 
custody  of  the  law,  and  he  is  then  held 
by  virtue  of  the  original  authority  by 
which  he  had  been  imprisoned.  So  too, 
if  the  debtor  tortiously  escape  from  the 
custody  of  the  officer,  the  officer  is  entitled 
to  retake  him  upon  fresh  pursuit,  and  when 
he  does  so,  he  holds  him  in  execution  under 
the  original  ca.  sa.  and  not  by  virtue  of 
any  new  authority.  So  too,  I  conceive, 
where  there  has  been  a  tortious  escape  and 
voluntary  return,  the  debtor  is  at  once  in 
custody,  for  that  is  equivalent  to  a  retak- 
ing upon  fresh  pursuit,  and  no  act  or 
election  is  necessary  on  the  part  of  the 
creditor. 

Now,  I  do  not  perceive,    that   the  case  of 
a  voluntary  return  after  a  permissive  escape 
by    the  sheriff,  should  place  the  creditor  in 
a    different  situation,  or  require  from  him 
any    act  declaring  his  election    to  hold    the 
party    in    execution.     Neither    reason    nor 
authority  justifies  any  such  position. 
287      The  ^creditor  has  elected    the  ca.  sa. 
as  his   remedy.     He  looks  to  the  con- 
finement of  his  debtor  for  the  means  of  en- 
forcing payment  of  his  debt.     He  has  placed 
him  in  that  confinement.     Why  shall  we  in- 
fer, that  he    prefers,    after    the    voluntary 
return  of  the  debtor,  to  charge  the  sheriff, 
against    whom    the    remedy    may    be    and 
generally  is  precarious,  rather  than  to  hold 
the    body   of  the  defendant,  who  may  thus 
be    compelled    to  surrender  his   effects.     Is 
not    the    contrary    to    be   presumed,    until 
his  election  shall  be  manifested,  to  consider 
the   defendant    as  no  •  longer    in    custody? 
He    may,    indeed,    elect  to  sue  the  sheriff, 
but  until  he  does  elect  to  do  so,  he  must  be 
considered    as    admitting    the  debtor  to  be 
again    in  execution  on  the  former  process. 
If  the  person  be  in  jail,  says    Ratcliffe,  J., 
2  Johns.  Ca.  6,  on  a    voluntary  return,  and 
nothing  be  done    to    determine   the   plain- 
tiff's election  to   substitute   the    sheriff   as 
his  debtor,  it  follows,    of    course,  that  the 
prisoner  is  again  in  execution   at    the   suit 
of    the    plaintiff.      This    is,    indeed,     not 
authority  for  us,  but  it  seems  to  me    to    be 
sound  sense  and  reason.     The  plaintiff  has 
done  nothing    since    his    original    act    of 
suing    out  his    ca.  sa.     By  that  act  he  had 
shewn  his  intention  and  election  to  look  to 
the  **body  of  his  pledge,"  as  the  means    of 
making    his    debt.     He    had    a  right  to  do 
this,  and  he  has  done  it.     He  has  done  noth- 
ing since  to  divest  him  of  this  right  to  hold 
the    body,    or  to    indicate  his   intention  to 
waive    it,  and  to  look    to    the   sheriff.     He 
cannot    be  divested  of  it    by    the    acts    of 
either  the  sheriff  or  the   debtor;  nor  can  he 
be    presumed  to  look  to    the  sheriff,  and  to 
abandon    his  pursuit  of   the  debtor,  merely 
because    of    the     sheriff's     responsibility. 
When  has  it  been  introduced  as  a  principle 
into  the  law,  that  where  a  sheriff  has  made 
himself    responsible    to    the    plaintiff,  the 
plaintiff  is  at  once  to  be  presumed  to  aban- 
don his  demand  against  the  debtor,  unless 
hie    does   some  act  to  indicate  his  design  to 
insist    upon  it?    I  am  not  aware  of  the  ex- 
istence of  such  a    principle.     It  was  at  one 
time   contended    for,    indeed,    but  has  for 
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centuries  been  overruled.  1  Show.  174; 
Hob.  202;  3  Lev.  109,  132. 

But  admitting  the  doctrine,  what  is  to  be 

done   by    the   plaintiff?    By    the    common 

law,      if      the     defendant     did     not 

288  ^return  into  execution,    the   plaintiff 
might  sue   out  a  new  execution ;  and 

by  oar  statute  he  may  sue  an  escape  war- 
rant. But  can  he  do  this  when  the  defend- 
ant is  quietly  in  custody?  Can  the  party 
swear,  that  the  defendant  has  escaped, 
when  he  is  in  fact  in  the  sheriff's  hands? 
Can  he  subject  the  defendant  to  the  heavy 
penalty  of  confinement  ^'without  bail  or 
main  prize,"  when  the  defendant  has 
quietly  returned  himself  into  custody  of 
the  ofiBcer?  Suppose,  as  in  the  case  of 
Dole  V.  Moulton,  2  Johns.  Ca.  205,  the 
bounds  are  an  imaginary  line,  and  the  de- 
fendant walks  accidentally  a  few  feet  over 
the  prescribed  limits,  and  immediately 
walks  back  again ;  can  he  be  subjected  to 
be  treated  as  a  fugitive  from  custody? 

Suppose  the  jail  doors  to  be  open,  or  the 
prisoner  entrusted  with  the  keys  for  a  short 
time  (which  I  have  often  myself  witnessed, 
and  which  has  been  considered  an  escape 
in  law,  though  the  prisoner  does  not  leave 
the  jail  for  a  moment) ;  is  the  jailor  to  be 
considered  as  a  trespasser,  if  he  afterwards 
locks  the  door,  and  keeps  the  keys  him- 
self? Is  the  debtor  out  of  lawful  custody, 
and  subject  to  an  escape  warrant?  Is  the 
plaintiff  to  lose  the  lien  of  his  ca.  sa.  be- 
cause he  has  not  afSrmed  him  to  be  in  ex- 
ecution, when,  in  fact,  he  knew  nothing 
of  the  escape? 

Again,  cui  bono  must  the  plaintiff  sue 
out  process,  or  get  an  escape  warrant, 
against  a  man  who,  having  escaped  for  an 
hour,  returns  himself  to  custody?  Unless 
we  adopt,  and  without  any  good  reason,  the 
notion  that  he  is  not  in  custody,  the  new 
process  or  escape  warrant  would  be  useless 
and  vain.  Pressed  by  these  difficulties, 
doubtless,  there  are  some  loose  dicta  in  the 
New  York  cases  which  intimate,  that  where 
there  has  been  a  voluntary  return,  there 
must  be  notice  given  by  the  plaintiff  of 
his  election  to  hold,  or  the  sheriff  cannot 
detain  the  prisoner;  per  Kent,  J.,  in 
Lansing  v.  Fleet,  2  Johns.  Ca.  13:  or  he 
must  affirm  him  still  to  be  in  execution ; 
per  Benson,  J.,  Id.  15,  and  per  Spencer  (on 
the  authority  of  these  dicta)  in  Thompson 
v.  Lfockwood,  15  Johns.  Rep.  259.  I  know 
of  nothing  upon  which  to  rest  such  a  posi- 
tion.    The  cases  cited    by   Kent,   J., 

289  from  1  Vent.  ♦269,  and  2  Wils.  294. 
I  shall  hereafter  examine.  At  pres- 
ent, it  is  my  purpose  to  ask,  after  what 
form  this  notice,or  affirmation  of  an  election 
to  hold  the  prisoner  in  execution,  is  to  be 
given  or  made?  And  at  what  time?  And 
what  notice  is  to  be  given  of  the  fact  of 
escape,  so  as  to  put  the  creditor  upon  the 
duty  of  giving  notice  to  hold  the  debtor,  or 
of  affirming  him  still  to  be  in  execution? 
For  it  is  obvious,  that  as  the  plaintiff 
may  reside  at  a  distance,  he  may  know 
nothing  of  the  escape  or  of  the  return. 
If  a  sheriff  should  permit  a  Virginia  debtor 
of  a  New  York  creditor,  to  go  out  of  custody 
for  an  hour,  and  if  upon  his  voluntary  re- 
turn, he  cannot  be  considered  in  custody, 
tintil   the   plaintiff  has  given  his  notice  or 


made  his  affirmation,  the  consequenpe  may, 
be,  that  the  debtor  may  abscond  before 
this  affirmation  is  known  to  be  necessary. 
Nay  more,  the  sheriff  and  the  debtor  having 
connived,  no  information  is  to  be  expected 
from  them.  New  writs  of  ca.  sa.  in  the 
mean  time  may  be  levied  by  other  creditors, 
and  the  debtor  may  take  the  insolvent  oath 
and  deliver  up  his  effects.  If  he  be  consid- 
ered in  execution  upon  the  first  ca.  sa.  the 
first  creditor  will  have  the  preference,  but 
if  he  be  considered  as  not  in  execution, 
because  the  first  creditor  has  not  affirmed 
him  to  be  in  execution,  then  he  loses  his 
priority,  and  the  whole  property  is  swept 
by  the  junior  executions.  I  cannot  believe, 
that  there  is  any  established  principle, 
which  can  lead  to  such  absurd  and  perni- 
cious consequences.  I  proceed,  however,  to 
examine  the  cases  on  the  subject,  which  I 
think  will  be  found  nowise  to  sustain  the 
position  that  has  been  taken. 

The  first  case  to  which  I   shall   refer,   is 
James  v.  Pierce,  as  reported  1    Ventr.  269. 
This    case   contains    some   expressions  at- 
tributed to  lord  Hale,  which   are   supposed 
to    favor  the  idea,  that  the  prisoner  who  is 
detained    by  the  jailor    after   a    voluntary 
escape,  may   maintain    trespass  as  against 
him.     It  is,  nevertheless,    decidedly  an  au- 
thority   in  support    of    the    position,    that 
the    voluntary    return  of  the    prisoner  into 
custody,  as    between    the  plaintiff  and  the 
debtor,    places    him    again    in  custody    to 
every  intent.     In  that  case,   the   warden  of 
the  fleet  prison   permitted   the  debtor 
290      to  escape.     He   afterwards    *returned 
into  custody ;    the   defendant    Pierce 
was   made    warden  in  place    of  the  former 
warden,  and  the  prisoner   was   turned  over 
to  him  with  other  prisoners,  and  afterwards 
again    suffered    to   escape ;    and    the  ques- 
tion was,  says  the  reporter,  whether  he  was 
so  in  execution  upon  his  return,  as  that  the 
escape    in  the    new    warden's    time    would 
entitle    the  plaintiff    to    his    action?    And 
judgment    was  rendered    for  the  plaintiff; 
the  court  thus  affirming,    by   its  judgment, 
that  he  was,  after  his  return,  so  in   execu- 
tion, that  the  custodv    of    him    under    the 
execution  passed  to  the  second  warden ;  for 
it  was  impossible,    that    the    first    warden 
could   pass  to  the    second  warden  the  right 
to   detain,  unless  he  had    that    right   him- 
self: non  det  qui  non  habet.     This  case  is 
also   reported  in  2   Lev.  132,    where    it    is 
said,  the  prisoner,    after    his    return,  was 
so   far  in  execution,    that  the  plaintiff  had 
election    either  to  take  him    (f.  e.    consider 
him)    as    now  in  execution,    and  so  charge 
the    new  warden  for  the  last  escape,  or  to 
admit   him  out  of    execution,    and  charge 
the  old  warden :  but  he  shall  not  be  obliged 
to  do   so,  for  the  old   warden  may  be  dead, 
or  perhaps  not  responsible.     Here,  his  elec- 
tion is  spoken  of;  but  it  is  worthy  of  note, 
that    it  is  not  said    the  defendant  is  not  in 
execution  until  election.     On  the  contrary, 
there  never  had  been  an  election,  save  that 
evinced   by   bringing   the    action ;  and    as 
that  was  posteriour  to  the  turning  over  the 
prisoners,    and  as  the  former  warden    was 
decided    to    have  had  the  custody,  he  must 
have  had  it  before  the  election.     The   elec- 
tion,  then,   either  related  back  to  the  date 
of  the  voluntary  return,    or    (according   to 
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my  understanding  of  the  matter)  the  plain- 
tiff, without  any  act  on  his  part,  was 
taken  to  admit  him  to  be  in  execution  until 
his  election  to  the  contrary:  for,  in  all 
cases  where  a  party  has  an  election,  the 
existing  status  must  continue  until  a  con- 
trary will  is  declared. 

Such,  then,  is  the  case  of  James  v. 
Pierce.  Lord  Hale's  language,  however, 
has  been  relied  on,  as  saying  that  the 
prisoner  who  returned  voluntarily  after  a 
voluntary  escape,  might  maintain  trespass 
against  the  jailor  who  detained  him.  I  do 
not  so  understand  him,  nor  do  I  think 

291  that  that  is  the  *law.     The  sheriff,  in- 
deed,   who   has  permitted  the  escape, 

cannot  retake  the  prisoner,  and  if  he  does, 
it  is  a  trespass.  But  I  see  no  reason  for 
considering  it  a  trespass  to  receive  him, 
when  he  voluntarily  surrenders  himself  in 
execution,  to  avoid  the  consequences  of  an 
escape  warrant.  Nor  does  lord  Hale  take 
any  such  position.  His  words  are — 
*^ Though,  if  the  prisoner  should  bring 
trespass  against  a  jailor  that  detained 
him  after  a  voluntary  escape,  he  could  not 
defend  it;  the  mischief  would  be  exceed- 
ing great,  if  the  sheriff  might,  at  his  pleas 
ure,  put  the  plaintiff  to  an  action  only 
against  himself."  Doubtless,  the  reporter 
has  very  awkwardly  reported  the  Ian 
guage  of  the  judge.  I  understand  him  to 
speak  of  the  sheriff's  liability  for  detain 
ing  merely,  upon  a  voluntary  return  after 
a  permissive  escape,  as  hypothetical.  He 
means  to  say,  that  admitting  that  liability, 
it  would  be  a  great  mischief  if  the  creditor 
should,  by  the  act  of  the  sheriff,  be  de- 
prived of  his  redress  against  the  debtor. 
But  I  do  not  understand  him  to  affirm  such 
liability  of  the  sheriff  to  a  debtor  who 
voluntarily  surrenders  himself  in  execu 
tion. 

The  next  case  is  Ravenscroft  v.  Eyles,  2 
Wils.  294.  There,  the  debtor  had  been 
committed  for  want  of  bail.  He,  after- 
.  wards  and  before  judgment,  was  permitted 
by  the  sheriff  to  go  at  large,  and  on  the 
same  day  returned  into  custody.  The  ac- 
tion was  by  the  creditor  for  damages.  The 
action  had  attached  by  the  escape,  and  was 
not  taken  away  by  the  voluntary  return, 
the  escape  having  been  permissive.  The 
plaintiff  was  declared  to  be  entitled  (not 
to  a  judgment  for  his  whole  debt,  as  in 
case  of  escape  on  final  process,  but)  to  such 
damages  as  the  jury  had  found  to  have 
been  actually  incurred  by  him.  It  was  said, 
when  a  jailor  permits  a  voluntary  escape, 
he  commits  a  tort,  and  the  plaintiff  has  a 
right  to  recover  such  damages  as  a  jury 
may  please  to  give  for  the  same.  The  pris- 
oner is  instantly  at  large,  and  the  jailor 
cannot  afterwards  retake  and  detain  him 
for  the  same  matter,  though  the  plaintiff 
may  retake  him  by  an  escape  warrant, — 
but  has  his  option  to  proceed  as  he  pleases, 
either  against  the  debtor,  or  against  the 
warden.  The  debtor  is  not  now  in  execu- 
tion at  the  plaintiff's  suit,  though  he 

292  be    locked    *up     every     night,      and 
though    the   plaintiff    might  lawfully 

proceed  to  judgment  against  him,  yet  he 
could  not  charge  him  in  execution.  This 
last  expression  is  in  conflict,  I  think,  with 
the  whole  current  of   decisions,    since    the 


repudiation  of  the  old  doctrine  laid  down 
in  early  cases,  that  the  sheriff's  discharge 
was  a  discharge  of  the  judgment,  whether 
the  plaintiff  assented  to  it  or  not :  and  I 
have  no  doubt  that  there  is  some  mistake 
in  the  report. 

Taking  this  case  for  as  much  as  the  dic- 
tum it  contains  is  worth,  let  us  now  proceed 
to  the  other  cases.  In  1  Roll.  Abr.  902,  it 
is  said,  *'If  A.  be  in  execution  at  the  suit 
of  B.  and  escape  with  the  consent  of  the 
sheriff,  and  afterwards  the  sheriff  retakes- 
him  and  keeps  him  in  prison,  he  shall  be 
in  execution  to  B.  for  though  B.  may  bring- 
an  action  against  the  sheriff  for  this  vol- 
untary escape,  yet  that  is  at  his  own  elec« 
tion,  and  the  party  in  execution  shall  not 
by  his  own  wrong  put  B.  to  his  action 
against  the  sheriff,  contrary  to  his  will ; 
and  it  may  be,  the  sheriff  is  not  able  to 
give  him  recompense.  So  adjudged  on  an 
audita  querela  by  A.  (the  debtor)  against 
B.  (the  creditor)  brought  on  this  surmise.'^ 
Here,  again,  election  is  spoken  of;  but  it 
is  distinctly  shewn,  that  the  party,  as  soon 
as  retaken,  is  considered  in  execution  to 
B.  until  the  election  to  the  contrary.  Is. 
the  case  less  strong  when  he  surrenders 
voluntarily?  In  1  Roll.  307,  it  is  said,  ''If 
A.  be  in  execution  at  the  suit  of  B.  and 
A.  escape  with  the  consent  of  the  sheriff, 
and  afterwards  he  returns  to  the  prison, 
and  the  sheriff  keeps  him  in  prison  upon 
the  said  execution,  A.  shaill  not  be  dis- 
charged by  audita  querela ;  for  B.  has  it 
still  in  his  election  to  have  him  in  execu- 
tion at  his  suit,  and  shall  not  be  compelled 
to  take  his  remedy  against  the  sheriff,  who 
perhaps  may  be  worth  nothing."  (See  1 
Bac.  Abr.  Audita  Querela,  B.  p.  311.) 
Here,  we  see  the  party  had  been  kept  in 
execution  ;  we  see  that  custody  recognised  as 
lawful,  and  relief  against  it  refused.  Yet 
no  notice  of  election  is  even  hinted  at,  as. 
having  been  necessary,  or  as  having  been 
given ;  and  no  affirmation  of  an  election 
appears.  It  stands  upon  the  plain  ground, 
that  he  who  had  broken  jail,  and  af- 
293  terwards  voluntarily  returned,  *i» 
considered  as  in  custody  under  the 
former  execution,  until  an  election  to  con- 
sider him  at  large,  appeared. 

Next  comes  the  case  of  Lenthall  v.  Lent- 
hall,  2  Lev.  109,  where  there  was  a  volun- 
tary escape  from  the  marshal  of  the  king's 
bench  by  whose  death  the  office  descended 
on  his  son.  Before  the  father's  death,  the 
prisoner  returned,  and  was  there  actually 
in  prison  at  the  time  of  his  death,  and  so 
continued  in  the  son's  time  until  he  suffered 
him  to  escape  again.  The  action  was  by 
the  creditor  against  him.  His  defence  was 
that  though  the  defendant  returned  to 
prison,  he  was  not  thereby  a  prisoner, 
neither  could  the  father  or  the  son  detain 
him  there.  Judgment  was  given  for  the 
plaintiff.  The  remarks  already  made  on 
the  case  of  James  v.  Pierce  apply  equally 
to  this.  The  judgment  affirms  the  son  to 
have  had  a  lawful  custody,  which  he  could 
not  have  had,  if  the  debtor  had  not  been 
lawfully  in  execution  in  the  father's  life- 
time, since  the  son  received  the  custody 
from  the  father,  by  the  descent  of  the 
office. 

Next  comes  Grant   v.    Southers,  6  Mod. 
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183.  Grant  had  been  in  cnstody  of  the 
former  marshal  who  suffered  him  to  escape. 
He  afterwards  returned  into  his  custody 
voluntarily,  and  being  found  in  custody  by 
the  succeeding  marshal,  was  detained  by 
him ;  upon  which  Grant  brought  an  action 
of  false  imprisonment  against  the  new 
marshal.  The  court  affirmed,  that  it  was 
lawful  to  detain  him,  and  that  to  suffer 
bim  to  go  at  large,  would  be  an  escape  in 
the  second  marshal.  This  case  is  conclu- 
sive. The  escape  was  voluntary ;  the  re- 
turn was  voluntary ;  there  was  no  notice  of 
election, — no  afiBrmation, — and  the  creditor 
was  not  a  party  in  the  case,  so  that  his 
•election  could  not  be  implied  from  any  act 
whatever.  Yet  the  execution  was  consid- 
ered as  continuing,  and  the  party  was  held 
to  be  lawfully  in  execution. 

In  3  Com.  Dig.  Escape,  £.  pp.  582,  3,  it 
is  said,  *4f  a  person  escapes  and  after- 
wards returns  to.  the  prison,  the  plaintiff 
may  admit  him  in  execution  though  he  has 
a  remedy  against  the  sheriff,  and  this 
though  the  escape  was  voluntary  by  the 
^oaler,  but  without  the  plaintiff's  con- 
sent." 
294  *From  these  authorities,  I  am  most 
clearly  of  opinion,  that  by  the  volun- 
tary return  of  the  prisoner  after  a  voluntary 
escape,  he  is  aurain  in  execution  as  com- 
pletely as  before  the  escape;  except  that 
the  plaintiff  may  elect  to  consider  him  at 
large,  by  proceeding  against  the  sheriff. 
The  imprisonment,  therefore,  in  this  case, 
as  set  forth  in  the  pleadings,  was  lawful, 
and  the  bond  a    legal  bond. 

I  have  said  nothing  of  the  New  York 
case  which  has  been  cited,  because  with 
the  same  lights  before  us,  it  is  more  proper 
that  we  should  pronounce  the  result  of  our 
own  reflections,  than  follow  the  opinion  of 
the  tribunal  of  another  state,  however 
•enlightened  and  respectable.  I  may,  how- 
ever, add,  that  I  concur  in  the  general, 
views  of  the  doctrines  we  have  been  dis- 
cussing with  justice  Ratcliffe,  rather  than 
with  those  of  the  majority  of  the  court,  yet 
I  am  inclined  to  think  the  judgment  in  that 
case  was  right. 

I  have  said  nothing  of  the  election  on  the 
part  of  the  creditor  in  this  case,  as  having 
been  distinctly  evinced  by  his  suit  upon 
the  prison  bounds  bond ;  because  I  do  not 
think  such  election  necessary.  Carthrae 
was  his  prisoner,  until  the  creditor  should 
elect  to  consider  him  otherwise. 

An  objection  has  been  raised  to  the 
conclusion  of  the  plea.  I  am  not  sure, 
that  the  replication  does  not  substantially 
tender  an  issue.  The  plea  alleges,  that  the 
sheriff  illegally  took  the  debtor  Carthrae; 
to  which  the  replication  answers,  that  Car- 
thrae voluntarily  returned  into  custody. 
Here,  the  parties  are  at  issue,  upon  the 
point  on  which  the  case  turns;  and  though 
the  replication  contains  an  affirmative 
pregnant,  yet  that  can  only  be  objected  to 
on  special  demurrer.  5  Bac.  Abr.  Pleas  and 
Pleadings  I.  6,  p.  419.  It  was  formerly 
held,  indeed,  that  two  affirmatives  could  not 
make  an  issue,  but  that  there  must  be  an 
affirmative  and  negative.  But  that  has 
been  long  since  overruled,  for  two  affirma- 
tives may  make  and  often  do  make  an  is- 
sue.    All  that    is    necessary    is,    that   the 


second  affirmative  be  so  contrary  to  the 
first,  that  the  first  cannot  in  any  degree  be 
true.  Thus,  in  assumpsit,  defendant  pleads 
infancy,  and  verifies ;  plaintiff  replies  full 
age,  and  concludes  to  the  country.  In 
295  a  writ  of  right,  the  tenant  *says  he 
has  better  right ;  and  the  demandant 
by  his  replication  says  he  has  better  right,  « 
and  concludes  to  the  country.  So,  in  debt 
on  bond,  and  duress  of  imprisonment 
pleaded;  a  replication,  that  defendant  was 
at  large,  when  he  executed  the  bond,  con- 
cluding to  the  country;  to  which  there  was 
a  demurrer  and  judgment  for  plaintiff.  2 
Strange  1177;  1  Wils.  6.  It  is  not  even 
necessary  to  add  a  traverse.  So,  a  replica- 
tion to  the  statute  of  limitations,  that  the 
plaintiff  was  in  France  and  so  within  the 
exception ;  rejoinder,  that  he  was  within 
the  realm,  makes  the  issue.  So,  plea  of 
fully  administered;  replication  that  de- 
fendant hath  assets  to  the  value,  makes  the 
issue.     1   Wils.  6,  7;  1  Wms.   Saun.  103  a. 

Lastly,  even  if  the  conclusion  to  the  coun- 
try be  wrong,  it  is,  I  think,  such  an  error  as 
should  have  been  specially  assigned.  Why 
did  not  the  defendant  point  out  this  error, 
if  it  be  one,  so  as  to  enable  him  to  rejoin, 
if  he  desired  to  do  so?  Instead  of  this,  he 
demurs  generally.  Now,  on  general  de- 
murrer, matters  of  substance  only  can  l)e 
objected;  matters  of  form  must  be  speci- 
ally assigned;  and  if  this  be  vot  mere 
matter  of  form,  I  am  at  a  loss  to  know 
what  is  so.  Upon  this,  however,  I  shall 
add  nothing  to  the  satisfactory  remarks 
of  judge  Brockenbrough  in  relation  to  it. 

Upon  the  whole  I  am  clearly  of  opinion 
to  affirm  the  judgment. 

Judgment  affirmed. 


2%  ♦Mann  v.  Drewry. 

April.  1834,  Richmond. 
(Absent  Bbooks,  J.) 
Appearance  Ball— Judgment— Surprise -Bqultable  Re- 
lief.*—Appearance  bail  upon  a  writ  in  debt  in  a 
husting-s  court,  beinsr  taken  by  serjeant.  plaintiff 
sends  a  written  order  to  the  clerk  to  dismiss  the 
suit  at  defendant's  costs,  beinsr  induced  to  grlve 
the  order  upon  a  promise  of  defendant  to  srlve 
security  for  the  debt:  which  promise  he  fails  to 
fulfil,  and  thereupon  plaintiff  countermands  the 
order  of  dismission:  meanwhile,  defendant  ab- 
sconds; the  hustings  court  dlscharg-es  the  ball: 
plaintiff  appeals  from  the  order  dischartring'  the 
bail  to  the  circuit  court,  which  reverses  it,  and 
enters  Judg-ment  for  the  debt  ai^ainst  the  defend- 
ant and  the  bail:— then,  the  ball  files  a  bill  in 
equity,  shewing  that  the  defendant  had  just  set- 
offs against  the  debt,  which  if  he  had  not  been 
precluded,  by  the  course  of  the  proceedings  at 
law.  from  defending-  the  suit,  would  have  been 
shewn  and  would  have  sufQced  to  extinguish 
the  debt:  Hbld,  the  court  of  equity  has  jurisdic- 
tion to  relieve  the  plaintiff  in  equity  against  the 
judg-ment  at  law;  dlssentlenteCARR,  J. 

Mann  brought   an  action  of  debt  against 
John    Drewry,   in    the    hustings    court    of 


♦See  g-enerally,  monog-raphlc  notes  on  "Judg- 
ments** appended  to  Smith  v.  Charlton,  7  Gratt  425, 
and  on  "Jurisdiction"  appended  to  Phlppen  v.  Dur- 
ham. 8  Gratt  457. 
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Richmond,  on  a  promissory  note  for  673  dol- 
lars, and  bail  being  required  on  the  writ, 
Martin  Drewry  became  bound  as  appearance 
bail  for  John  the  defendant.  Afterwards, 
and  while  the  cause  was  yet  at  the  rules 
in  the  hustings  court,  Mann  wrote  and 
delivered  to  the  principal  John  Drewry,  an 
order  to  the  clerk  of  the  court,  directing 
him  to  dismiss  the  suit  at  Drewry's  costs, 
which  Drewry  delivered  to  the  clerk,  and 
agreed  in  writing  to  the  dismission  of  the 
suit  at  his  costs;  and  the  clerk  indorsed  on 
the  order  that  the  suit  was  to  be  dismissed 
according,  at  the  then  next  ensuing  term. 
Before  the  term,  however,  Mann  counter- 
manded his  order  to  the  clerk  for  the  dis- 
mission of  the  suit.  Meanwhile,  John 
Drewry,  the  principal,  absconded.  And  at 
the  next  term,  Martin  Drewry  moved  the 
court  to  discharge  him  from  his  undertak- 
ing as  appearance  bail,  on  the  ground, 
that  Mann's  order  to  dismiss  the  suit,  pre- 
cluded him  from  further  proceeding 
297  against  the  bail ;  *but  the  court,  not 
then  deciding  upon  this  motion, 
gave  the  plaintiff  leave  to  amend  his  dec- 
laration, and  remanded  the  cause  to  the 
rules.  At  the  quarterly  term  next  after 
this,  when  the  cause  again  stood  on  an 
office  judgment  against  the  principal  and 
bail,  which  would  stand  confirmed  if  not 
set  aside  during  the  term,  the  bail  renewed 
his  motion  to  be  discharged,  and  in  oppo- 
sition to  that  motion,  Mann  adduced  evi- 
dence, that,  at  the  time  his  order  was 
given  for  the  dismission  of  the  suit,  John 
Drewry  promised  to  give  him  ample  security 
for  the  debt,  by  mortgage  to  be  executed 
the  day  after  the  date  of  the  order ;  that 
the  order  was  given  in  consideration  of 
that  promise ;  that  John  Drewry  absconded 
without  complying  with  it;  and  that  Mar- 
tin Drewry,  the  bail,  was  nowise  party  to 
the  agreement  between  Mann  and  John 
Drewry,  out  of  which  the  order  to  dismiss 
the  suit  arose. 

The  hustings  court,  however,  made  an 
order  discharging  the  bail  from  his  under- 
taking, ;«nd  entered  judgment  against  the 
principal  only.  Matin  appealed  to  the 
circuit  court  of  Henrico,  which  reversed 
the  judgment,  and  entered  judgment 
against  the  principal  and  bail. 

Whereupon,  Martin  Drewry  exhibited  a 
bill  against  Mann  and  John  Drewry,  set- 
ting forth  the  proceedings  and  judgment  at 
law,  insisting,  that  after  Mann  had  given 
the  order  to  dismiss  the  suit,  and  John 
Drewry  the  principal  had  absconded,  if  he 
might  be  allowed  to  retract  the  order  for 
dismission  at  law,  yet  he  ought,  in  equity, 
to  be  inhibited  from  proceeding  against 
the  bail ;  and  alleging,  that  his  principal, 
John  Drewry,  had  just  set-offs  against 
Mann's  demand,  whirh  would  have  sufficed 
to  extinguish  it;  that  he,  as  the  appearance 
bail,  would  have  availed  himself  of  the 
privilege  given  him  by  law  to  defend  the 
suit,  and  to  have  proved  those  set-offs  of 
his  principal,  if  he  had  not  been  deprived 
of  the  opportunity  to  make  the  defence,  by 
the  course  of  the  proceedings  at  law,  and 
if  he  had  not  been  uninformed,  at  the 
time,  of  the  particulars  of  the  set-offs ;  that 
those  set-offs  arose  out  of  work  done  by  John 
Drewry  as  a  carpenter    for   Mann,  and  ma- 


terials  furnished;  and   that,    moreover,    it 
had    been  discovered,   since  the  judg- 

298  ment,    that  *almost  the  whole  of   the 
debt  due  on   the  promissory  note  of 

John  Drewry  to  Mann,  on  which  Mann's 
judgment  was  founded,  had  been  included 
in  another  promissory  note  of  John  Drewry 
to  Mann,  which  had  been  discharged. 
Therefore,  the  bill  prayed,  that  John 
Drewry's  set-offs  against  Mann's  demands, 
should  now  be  enquired  into  and  ascer- 
tained; that  it  should  be  ascertained  also» 
whether  the  promissory  note  had  not  been» 
for  the  greater  part,  discharged  in  the  man- 
ner alleged ;  and,  if  it  should  be  found, 
that  the  debt  had  been  so  discharged  by 
John  Drewry,  or  was  extinguished  by  his 
just  set-offs,  that  Mann,  should  be  injoined 
from  proceeding  to  execute  his  judgment  at 
law  against  the  appearance  bail. 

The  chancellor  awarded  an  injunction. 

Mann,  in  his  answer  to  the  bill,  insisted, 
that  the  responsibility  of  Martin  Drewry, 
as  appearance  bail,  was  conclusively  fixed 
by  the  proceedings  at  law;  and  he  denied 
all  the  allegations  of  the  bill,  both  as  to  the 
fact  of  the  greater  part  of  the  debt  due  on 
the  promissory  note  on  which  his  judgment 
was  founded,  having  been  included  in  an- 
other note  that  had  been  discharged,  and 
as  to  the  set-offs  which  the  bill  alleged  that 
John  Drewry  was  entitled  to  against  his 
demand. 

Pending  the  suit,  the  defendant  John 
Drewry  died ;  administration  of  his  estate 
was  committed  to  the  serjeant  of  Richmond, 
and  the  suit  was  revived  against  him ;  but 
he  never  answered,  and  as  to  him  the  bill 
was  taken  pro  confesso. 

There  were  many  exhibits,  and  several 
depositions  taken,  and  filed. 

The  chancellor, —either  thinking  that 
Mann's  order  for  dismission  of  his  suit, 
ought  in  equity  to  relieve  the  appearance 
bail  from  his  undertaking,  or  that  the  other 
allegations  of  the  bill,  were  substantiated 
by  the  proofs,— that  is,  that  the  debt  due 
on  the  promissory  note  to  Mann,  had  been 
discharged,  in  the  manner  alleged,  or  if 
not,  that  whatever  was  justly  due  upon  it, 
was  extinguished  by  set-offs,  to  which  John 
Drewry  the  principal    debtor  was  en- 

299  titled, — perpetuated   *the  injunction. 
From    which   decree   Mann   appealed 

to  this  court. 

The  cause  was  argued  here,  by  Johnson 
for  the  appellant,  and  by  Daniel  and  Stan- 
ard  for  the  appellee.  The  questions  of  fact 
put  in  issue  by  the  pleadings,  were  much 
controverted;  but  the  only  point  of  law 
was,  whether  the  case  was  proper  for  re- 
lief in  equity. 

TUCKER,  P.  On  the  question  of  juris- 
diction, in  this  case,  I  have  no  difficulty. 
Martin  Drewry  the  bail  had  a  right  ta 
avail  himself  of  every  defence  of  payment 
or  set-off  against  Mann's  demand.  His 
principal,  John  Drewry,  was  bound  in 
equity  to  afford  him  all  these  defences ;  and 
to  have  withdrawn  them,  by  transfer  ta 
another,  or  by  pocketing  the  amount  of  his 
set-offs  himself,  and  leaving  his  bail  to  pay 
the  whole  debt  for  him,  would  have  ifeen 
a  fraud  of  the  deepest  die.  The  bail  is, 
indeed,  by  his  engagement,  bound  for  the 
debt    of  the    principal;  but    the    principal 
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bimself  was  only  debtor  for  the  difference 
between  the  amount  of  his  promissory  note 
and  that  of  his  discounts.  Bven  at  law, 
the  bail  would  be  entitled  to  use  the  set-offs 
of  the  {yrincipal ;  for  the  statute  provides, 
that  the  bail  may  defend  the  suit;  and  as 
it  does  not  limit  him  to  any  one  defence, 
he  must  be,  and  always  has  been,  consid- 
ered as  entitled  to  all  the  defences  of  which 
the  principal  might  avail  himself. 

In  another  view,  there  can  be  no  doubt. 
Mann's  judgment  is  hanging  over  the  bail. 
He  obtains  an  injunction,  and  makes  the 
principal  a  party.  He  states  all  the  facts, 
and  prays  relief.  Has  he  not  a  right  to 
demand,  that  the  principal  shall  pay  the 
debt?  And  if  the  principal  has  already 
money  enough  in  the  creditor's  hands  to 
pay  it,  has  he  not  a  right  to  demand,  that 
that  application  shall  be  made  of  it? 

The  case  is  not  changed  by  the  death  of 
the  principal,  and  the  grant  of  administra- 
tion of  his  estate.  For  the  right  had  at- 
tached by  the  demand  in  this  suit,  in  which 
John  Drewry  was  made  a  party.  The 
300  account  for  work  done  by  *him  for 
Mann,  was  withdrawn  from  his  gen- 
eral assets,  if  it  ever  could  have  been  con- 
sidered as  part  of  them  (which  I  do  not 
think  it  could)  until  this  debt  was  paid. 
For,  if  the  administrator  had  sued  Mann, 
Mann  might  have  set-off  this  debt.  Bull. 
N.  P.  179.  Moreover,  the  administrator, 
having  made  no  defence,  or  pleaded  debts 
of  superiour  dig^nity,  the  bail  has  a  right 
to  be    indemnified  out  of  these  funds. 

Then,  the  question  is,  whether  the  bail 
lost  his  remedy,  because  he  did  not  make 
his  defence  at  law?  I  think  not.  Waiving 
the  considerations  which  obviously  present 
themselves,  for  greater  indulgence  to  the 
bail  than  to  the  principal,  for  omitting  a 
legal  defence,  it  may  safely  be  asserted, 
that  there  never  was  a  more  complete  case 
of  surprize.  The  victory  of  the  bail  in  the 
hustings  court,  on  his  motion  to  be  dis- 
charged, has  been  his  ruin.  If  he  had 
failed  there,  he  would  have  gone  on  to 
defend  the  suit.  But  the  hustings  court 
discharged  him.  Of  course,  the  ofSce  judg- 
ment was  not  set  aside,  and  peremptory 
judgment  was  given  against  the  principal. 
The  plaintiff  Mann  appealed.  The  circuit 
court  reversed  the  judgment,  which  had 
declared  the  bail  to  be  exonerated,  and  pro- 
ceeding to  enter  such  judgment,  as  accord- 
ing to  its  opinion  ought  to  have  been  given, 
g^ve  peremptory  judgment  against  him. 
How  could  he  prevent  it?  The  circuit 
court  could  not  entertain  a  motion  to  set 
aside  the  ofiBce  judgment,  and  remand  the 
cause  for  further  proceedings;  nor  could 
it,  on  his  motion,  have  set  aside  the  ofiBce 
judgment,  received  his  plea,  and  proceeded 
to  try  the  case.  I  am  not  aware  how  he 
could,  by  any  means,  have  been  let  into 
a  defence  at  law.  Here,  then,  was  a  com- 
plete surprize  upon  him,  which  demanded 
the  relief  of  a  court  of  equity. 

The  question  of  fact  is  more  difficult.  I 
think,  however,  it  sufficiently  appears,  on 
the  one  hand,  that  there  were  set-offs,  which 
entitled  the  plaintiff  to  relief,  but  not  so 
ascertained  and  established,  as  to  justify  a 
perpetuation  of  the  injunction.  [The 
judge   examined  the  evidence,  and  shewed. 


that   it  left  mjany  of   the  facts  doubtful  or 

not     ascertained     with     precision.]      For 

this  reason,  I    am    of    opinion,    that 

301  this  *court    (sustaining  the    jurisdic- 
tion) should  reverse    the  decree,    and 

remand  the  cause,  in  order  that  it  may 
be  referred  to  a  commissioner  to  settle  the 
account  of  the  set-offs  to  which  Martin 
Drewry,  in  right  of  John  Drewry,  is  en- 
titled. 

CABELL  and  BROCKENBROUGH,  J., 
concurred. 

CARR,  J.,  dissented— He  said,  This  is  a 
bill  filed  by  Martin  Drewry,  to  injoin  a 
judgment  which  Mann  obtained  against 
John  Drewry  and  Martin  as  his  appearance 
bail.  The  bill  takes  two  grounds  of  relief : 
1.  that  the  order  to  dismiss  the  suit  at  law, 
given  by  Mann  to  the  clerk,  discharged 
the  appearance  bail ;  and  2.  that  there  are 
set-offs  to  the  full  amount  of  the  judgment. 
The  chancellor  perpetuated  the  injunction; 
he  has  not  told  us  on  which  point.  If  we 
may  conjecture,  I  should  suppose  it  was  that 
he  considered  the  order  of  dismission  a  dis- 
charge ;  for  he  could  hardly  have  perpetu- 
ated the  injunction  on  the  idea  that  nothing 
was  due,  without  taking  an  account.  It  is 
not  material,  however,  to  enquire  into 
this,  as  I  consider  both  grounds  equally 
untenable,  and  that  this  is  a  case,  with 
which  equity  has  nothing  to  do. 

As  to  the  discharge  of  the  bail,  it  is  set- 
tled by  a  long  train  of  decisions,  that  in 
the  case  of  bail,  courts  of  law  act  upon  the 
same  principles  with  courts  of  equity: 
it  is,  indeed,  emphatically  called  their 
equitable  jurisdiction,  Dickinson  v.  Sizer, 
4  Rand.  113,  and  the  cases  cited :  and  it 
may  be  safely  affirmed,  that  whatever  will 
entitle  bail  to  a  discharge  in  equity,  will 
avail  him  at  law,  if  according  to  the  rules 
of  the  law  forum,  he  can  make  out  his 
case ;  if  not,  that  circumstance,  to  be  sure, 
may  compel  him  to  resort  to  equity.  It  is 
a  rule  equally  well  settled  with  the  last, 
that  wherever  there  is  concurrent  jurisdic- 
tion, and  the  one  tribunal  has  possession 
of,  or  has  tried  the  cause,  the  other  will  not 
interfere.  Equity  cannot  correct  the  errors 
of  a  court  of  law,  however  gross.  In  the 
case  before  us,  the  question  raised  by  the 
bail  for  his  discharge,  was  fully  heard  at 
law  by  two  courts,  adjudged  against  him 
by  the  last,  and  that  judgment  acquiesced 
in.  This  can  never  be  rejudged  in 
equity. 

302  *We   are    then     to     consider    this, 
simply  as  the  case   of   bail    applying 

to  be  let  into  equity  to  shew  discounts 
against  a  judgment  at  law ;  and  we  must 
not  forget  the  rule  we  have  so  often  en- 
forced, that  discounts  are  never  to  be  first 
set  up  in  equity,  without  a  good  excuse  given 
for  not  oflering  them  at  law.  Bail  is 
surety;  and  if  the  plaintiff,  without  his  as- 
sent, do  any  thing  to  change  his  situation, 
he  is  clear ;  but  in  the  defence  of  the  suit, 
he  has  no  greater  latitude,  no  greater 
equity,  than  the  principal.  By  our  law, 
the  appearance  bail,  if  the  defendant  do 
not  appear,  may  defend  the  suit;  but  it 
must  be  on  the  same  ground  that  would 
avail  the  defendant.  If  a  party  can  shew, 
that  material  facts  have  come  to  his  knowl- 
edge since  the  trial  at  law,  which  he  could 
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not  by  due  diligence  have  possessed  him- 
self of  before  that  trial,  this,  applied  to 
discounts  as  well  as  to  any  other  defence, 
will  be  considered  a  sufficient  excuse  to 
open  the  door  of  equity. 

I  understand  two  grounds  to  be  taken  on 
this  point  for  the  bail :  1.  that  the  decision 
in  his  favor  by  the  hustings  court,  pre- 
vented him  from  making  defence  there, 
on  the  ground  of  set-offs,  which  defence  he 
could  not  make  in  the  circuit  coiirt ;  and 
2^  that  his  total  ignorance  of  his  brother's 
affairs  disabled  him  from  bringing  forward 
the  defence. 

As  to  the  first,  I  see  nothing  incompat- 
ible in  the  bail's  setting  aside  the  office 
judgment  and  pleading  payment,  and  be- 
fore the  same  court,  submitting  a  motion  for 
his  discharge  as  bail,  on  the  ground  of 
the  order  of  dismission.  They  were  dis- 
tinct matters  of  defence,  but  consistent. 
A  plea  on  setting  aside  the  office  judgment, 
does  not  oblige  the  bail  to  abide  by  it 
forever.  In  Dun  lops  v.  Laporte,  1  Hen.  & 
Munf.  22,  it  was  decided,  that  after  ap- 
pearance bail  had  pleaded  to  the  action,  the 
defendant  might,  at  a  subsequent  term, 
appear,  give  the  same  person  as  special 
bail,  plead,  and  go  to  trial :  But  suppose 
the  bail  excusable  for  depending  solely  upon 
his  motion  to  be  discharged,  on  what  ground 
is  it  asserted,  that  he  could  not,  after  the 
decision  of  the  circuit  court  have  pleaded, 
and  defended  the  suit  on  its  merits?  I 
protest,  I  cannot  conceive.  It  will  be 
303  admitted,  I  presume,  *that  if  the 
hustings  court  had  overruled  the 
motion  for  the  discharge  of  the  bail,  he 
might  then  have  pleaded  to  the  action ;  and 
if  so,  had  he  not  an  equal  right,  when  the  cir- 
cuit court  overruled  that  motion,  and  set 
aside  both  the  judgment  of  discharge  and 
the  judgment  by  default,  in  order  to  enter 
the  proper  judgment?  If  the  bail  at  that 
moment  had  said  to  the  court,  the  law  gives 
me  a  right  to  defend  the  action,  but  de- 
pending on  my  right  of  discharge,  I  have 
not  pleaded ;  you  have  taken  from  me  this 
shield ;  suffer  me  now  to  plead,  and  I  have 
it  in  my  power  still  to  protect  myself,  by 
shewing  discounts  to  the  full  amount  of 
the  debt :  if  this  permission  had  been  asked 
of  the  court,  is  it  conceivable  that  it  would 
have  refused  it?  If  it  had,  an  exception 
would,  I  think,  clearly  have  reversed  its 
judgment.  Kven  in  England,  where  there 
is  no  statute  giving  the  bail  a  right  of  de- 
fence, this  would  be  granted.  Thus,  in 
Clarke  v.  Hoppe,  3  Taunt.  46,  a  motion  was 
made  to  set  aside  proceedings  against  bail, 
on  the  ground  that  the  principal  defendant 
had  been  declared  a  bankrupt,  and  obtained 
his  certificate,  before  the  time  of  pleading, 
which  if  he  had  pleaded  it  would  have  been 
a  complete  defence,  but  he  failed  to  do  so; 
and  it  was  contended,  that  the  bail  ought 
not  to  suffer  by  his  negligence ;  but  the  court 
said,  that  in  every  case,  the  bail  put  them- 
selves in  hazard  of  suffering  by  the  folly 
and  negligence  of  their  principal ;  that  it 
is  their  business  to  watch  proceedings  &c. 
and  it  refused  to  permit  the  bail  to  avail 
themselves  of  the  bankruptcy ;  but  as  the 
original  judgment  had  gone  by  default, 
it  suffered  them  to  make  up  an  issue  to 
try  the    right,  the    bail  piece  in  the  mean- 


time to  stand  as  a  security.  I  do  not  think 
then,  that  the  ground  of  surprize  will 
support  the  jurisdiction. 

Then,  2ndly,  as  to  the  alleged  ignorance 
of  the  bail  of  his  brother's  affairs,  dis- 
abling him  from  offering  the  setoffs  at 
law.  I  do  not  think  this  ground  made 
good  by  the  circumstances  proved  in  the 
cause;  on  the  contrary,  it  seems  to  me 
wholly  untenable  upon  the  proofs.  [The 
judge  here  went  into  an  examination  of  the 
evidence,  to  shew  that  the  bail  had,  or 
might   have    had,    full   knowledge  of 

304  the  defence  of    his    *principal.]  The 
cause  was  not    tried   in   the  hustings 

court,  till  more  than  three  months  after 
the  principal  had  absconded,  and  the  trial 
in  the  circuit  court  was  not  till  nearly  two 
years  afterwards:  surely,  this  was  time 
enough,  with  only  tolerable  diligence,  for 
the  bail  to  have  gotten  all  the  information 
he  wanted  witl|  respect  to  setoffs. 

It  seemed  to  be  supposed,  that  because 
he  was  not  the  principal  debtor,  but  bail 
only,  equity  would  be  open  to  him,  even 
without  shewing  an  excuse  for  not  making 
defence  at  law ;  but  this  court  has  more 
than  once  decided  the  contrary.  Carter  v. 
Cockrill,  2  Munf.  448;  Brown  v.  Toell's 
adm'r,  5  Rand.  543.  This  last  is  a  case 
exactly  in  point. 

I  think  the  decree  should  be  reversed, 
and  the  bill  dismissed. 

PER  CURIAM.  Decree  reversed,  and 
cause  remanded,  that  an  account  may  be 
taken  Ac.  

305  ^Mayor  &c.  of  Richmond  v.  Judah. 

April,  1884.  Richmond. 
(Absent  Brookb  and  Brockbnbbough,*  J.)      ' 

City  Taxas-Psyment  under  Mlstsken  Interpretatloii  •! 
Ordinsnce— Recovery. t— A  citizen  of  Richmond  pays 
money  to  the  corporation,  under  a  belief  of  both 
parties,  that  it  was  due  for  city  taxes  Imposed  by 
an  ordinance  of  the  corporation;  admitting  that 
the  money  was  paid  under  a  mistake  of  the  mean- 
ing of  the  ordinance,  and  that  the  ordinance  did 
not  Impose  such  a  tax,  yet  Held,  It  cannot  be  re- 
covered back,  in  an  action  for  money  had  and  re- 
ceived asrainst  the  corporation. 

Payment  of  Honey— Mistake  of  Pact-MUtake  of  Law 
—Recovery.— Money  paid  nnder  mistake  or  Iimo- 
rance  of  fact,  may  be  recovered  back;  otherwise. 
If  paid  under  a  mistake  or  Ignorance  of  law;  and 
the  principle  applies  as  well  in  the  case  of  money 
paid  as  city  taxes  to  a  corporation,  as  In  the  case 
of  money  paid  as  a  debt  to  an  IndlYlduaL 

Debt  in  the  circuit  court  of  Henrico,  by 
Judah  against  The  Mayor,  Aldermen  and 
Commonalty    of  the  city  of   Richmond,  for 


♦He  decided  the  cause  In  the  circuit  court. 
tPayment  of  Money— Mistake  of  Law— Recovery.— A 

party,  who  has  voluntarily  paid  money  with  a  full 
knowledge  of  all  the  facts  and  circumstances  but 
under  a  mistake  as  to  the  law.  cannot  recover  it 
back.  As  authority  for  this  proposition,  the  princi- 
pal case  is  cited  with  approval  In  Halgrh  v.  U.  S..  etc. 
Asa'n.  19  W.  Va.  810,  814:  West  Vlrgrlnla  Trans.  Co.  v. 
Sweetzer.  25  W.  Va.  443,  444;  Beard  v.  Beard,  95  W. 
Va.  489:  Burton  v.  Burton,  10  Leiffh  60a  See  also, 
Lee  V.  Stuart,  2  Leifirh  76. 

The  principal  case  Is  distinguished  from  the  case 
at  bar  In  City  of  Richmond  v.  Daniel,  14  Gratt.  886. 
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178  dollars,  money  had  and  received  by  the 
defendants  to  the  plaintiff's  use.  Plea,  the 
general  issue.  There  was  a  case  stated 
and  agreed  by  the  parties,  from  which  it 
appeared — 

1.  That,  by  an  ordinance  of  the  common 
roancil  of  Richmond,  to  regulate  the  ap- 
pointment and  duty  of  vendue  masters 
within  the  city,  passed  the  18th  November 
1811,  it  was  ordained, — That  any  person 
wishing  to  pursue  the  business  of  vendue 
master  or  auctioneer,  should  first  make 
application  to  the  common  council  of  the 
city,  who,  if  satisfied  as  to  his  character, 
should  direct  its  clerk  to  grant  him  license 
to  sell  at  public  vendue,  merchandize  or  any 
other  property,  real  or  personal,  which 
should  be  confided  to  his  care,  to  continue 
for  two  years  unless  sooner  revoked.  That 
all  vendue  masters  so  licensed,  should  pay 
to  the  chamberlain  for  the  use  of  the  city, 
75  cents  in  the  100  dollars  of  all  sales  by 
them  respectively  made,  and  account 
with    the    chamberlain    for    the    tax    half 

yearly;  and  should  give  bond  with 
306      *approved  surety,  with  condition    to 

account  for  and  pay  the  tax  half 
yearly,  and  to  pay  to  the  person  or  persons 
for  whom  they  should  sell  any  property, 
real  or  personal,  the  proceeds  of  sales, 
within  ten  days  after  sale  made,  if  thereto 
required.  That  no  person,  except  the 
owner  or  owners,  should  sell  any  property 
within  the  city  by  public  auction,  without 
such  license  first  obtained,  under  a  penalty 
Ac.  That  a  fair  account  of  sales  at  auction 
by  each  and  every  auctioneer,  should  be 
entered  in  a  book  kept  by  him  for  the  pur- 
pose, and  the  person  or  persons  for  whose 
account  the  sales  were  made,  should  be 
permitted  to  inspect  the  account  of  sales^ 
and  authorized  to  demand  a  copy  thereof. 
But  the  ordinance  should  not  be  construed 
to  subject  any  vendue  master  to  pay  any 
tax  for  any  private  sale  made  by  him,  or 
to  the  merchant  tax  levied  in  the  city,  or 
to  prevent  any  public  officer,  or  commis- 
sioner appointed  by  any  court,  from  selling 
any  property  in  his  official  character. 

And  by  another  ordinance  on  the  same 
subject,  passed  the  26th  November  1811,  it 
was  ordained,  that  no  person  should  be 
permitted  to  sell  his  own  property  at  public 
auction,  unless  he.  should  have  resided  at 
least  twelve  months  in  the  city;  and  that  no 
person  should  offer  for  sale  at  public  auc- 
tion, as  his  own,  property  belonging  to 
another,  under  a  penalty  &c. 

And  by  another  ordinance  on  the  same 
subject,  passed  the  20th  July  1818,  it  was  or- 
dained,— that  any  person  wishing  to  pursue 
the  business  of  vendue  master  or  auctioneer, 
should  first  makes  application  to  the  com- 
mon council  of  the  city,  who,  if  satisfied 
as  to  his  character,  should  direct  its  clerk 
to  grant  him  license  to  sell  at  public  auc- 
tion all  and  every  article  of  merchandize, 
or  any  other  property,  real  or  personal, 
which  should  be  confided  to  his  care,  to 
continue   for    one    yea 

voked.  That  every  person  applying  for 
license,  should  pay  to  the  chamberlain  for 
the  use  of  the  city,  200  dollars  before  re- 
ceiving the  license,  and  the  further  sum 
of  75  cents  in  the  100  dollars  of  the  amount 
of  all  sales  by  him  made  at  public  auction, 
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to  be  accounted  for  and  paid  half 
yearly;  and  should  also  enter  *into 
bond  with  two  approved  sureties, 
with  condition  to  account  for  and  pay  half 
yearly,  the  tax  of  75  cents  in  the  100  dol- 
lars, and  further  to  account  for  all  sums  of 
money  arising  from  the  sales  of  all  property 
confided  to  his  care  for  sale,  and  actually 
sold  by  him;  provided  no  vendue  master 
should  be  subject  to  the  tax  of  75  cents  in 
the  100  dollars  on  the  proceeds  of  sales  of 
real  property  lying  within  the  city.  That 
no  person*  should  sell  any  property  within 
the  city  by  public  auction,  without  such 
license  first  obtained,  under  a  penalty  &c. 
That  a  fair  account  of  sales  at  auction  by 
each  and  every  auctioneer,  should  be  entered 
in  a  book  kept  by  him  for  the  purpose,  and 
the  person  or  persons  for  whose  account  the 
sales  should  be  made,  should  be  permitted 
to  inspect  the  account  of  sales,  and  author- 
ized to  demand  a  copy  thereof:  that  no 
person  but  a  licensed  auctioneer  should 
sell  any  public  stock  at  public  auction ;  and 
any  auctioneer  selling  public  stock  at  auc- 
tion, should  account  for  and  pay  to  the 
chamberlain  for  the  use  of  the  city  25  cents 
in  the  100  dollars  on  the  amount  of  all 
sales  thereof:  that  this  ordinance  should 
not  be  construed  to  subject  any  vendue 
master  to  any  tax  for  any  private  sale 
made  by  him,  or  to  the  merchant  tax  laid 
in  the  city,  or  to  prevent  any  public  officer, 
or  commissioner  appointed  by  any  court, 
from  selling  property  in  his  official  char- 
acter: and  that  all  other  ordinances  and 
parts  of  ordinances,  relating  to  vendue 
masters  and  vendue  stores,  should  be  and 
the  same  were  thereby  repealed. 

2.  That  the  plaintiff  Judah,  on  the  25th 
January  and  the  10th  July  1822,  being 
then  a  vendue  master  and  auctioneer  ,in 
Richmond,  duly  licensed  according  to  the 
ordinances,  voluntarily  rendered  to  the 
chamberlain  two  accounts  of  sales  made 
by  him,  verified  by  his  oath ;  the  first,  of 
sales  made  from  the  8th  October  1821  to 
the  1st  January  1822,  upon  the  amount  of 
which    sales,    the  city  tax  at  three  fourths 

of  one  per  cent,   was  89  dollars ;  and 
the  second,  *of  sales  made    from  the 
1st  January  to  the  1st  July  1822,  upon 
amount    of    which    sales  the  cit^'^  tax 
142  dollars ;    and    that    on    rendering 
those   accounts,    he    voluntarily    paid    the 
chamberlain    the   two   sums    of  89   dollars 
and    142  dollars ;  he  supposing  that   he  was 
bound  to  pay  the  tax  imposed  by   the    ordi- 
nances, as  well  on  the  amount  of    sales   of 
his    own  goods  by  him   sold   at  auction,  as 
on    the    amount  of  sales  of  goods  of  others 
confided  to  him  for   sale  upon  commission, 
and  sold  at  auction. 

3.  That,  in  fact,  far  the  greater  part  of 
the  sales  accounted  for  by  Judah,  in  his 
two  accounts  so  rendered,  were  sales  of 
his  own  goods  by  him  made  at  auction,  and 
the  city  tax  on  the  sales  of  his  own  goods 
so    accounted    for    and    paid,  amounted  to 

unless  sooner  re- l^iyg  dollars;  so  that,  if  he  was  not  bound 
by  the  ordinances  to  pay  a  tax  on  the  sales 
of  his  own  property  sold  at  auction,  he  had 
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♦The  words  "except  the  owner  or  owners"  which 
were  Inserted  in  the  correspondinfif  provision  of  the 
ordinance  of  the  18th  November  1811,  were  omitted 
in  this  ordinance.— Note  In  Original  Edition. 
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paid  the  chamberlain  178  dollars  more  than 
was  due  from  him  on  account  of  the  tax. 

And  4.  that  he  had  applied  to  the  common 
council  of  the  city  to  refund  him  this  sum 
of  178  dollars,  which  was  refused. 

And  the  questions  referred  to  the  court, 
were,  1.  Whether  Judah  was  bound  or  no, 
by  the  ordinances,  to  pay  any  tax  on  the 
sales  of  g^oods  of  his  own  by  him  sold  at 
auction?  And  2.  supposing  this  to  have 
been  an  over  payment,  whether  Judah  was 
entitled  to  recover  back  the  178  dollars  so 
overpaid  by  him?  And  if  the  court  should 
hold,  that  the  law  was  for  the  plaintiff  on 
both  points,  it  was  agreed,  that  judgment 
should  be  given  for  him  for  178  dollars  with 
interest  &c.  but  if  the  court  should  be  of 
the  contrary  opinion  on  either  point,  then 
judgment  should  be  given  for  the  defend- 
ants. 

The  circuit  court  held,  that  the  law  was 
for  the  plaintiff  on  both  points,  and  gave 
him  judgment ;  from  which  the  defendants 
appealed  to  this  court. 

The  cause  was  argued  here,  by  Johnson 
for   the  appellants,  and  by  Stanard  for  the 

appellee. 
309  *1.  The  first  point,  whether  under 
the  ordinance  of  July  1818,  the  ven- 
due master  was  bound  to  pay  a  tax  to  the 
city  on  sales  of  his  own  property  at  auc- 
tion? was  a  question  depending  on  the 
construction  of  the  local  ordinance,  and, 
therefore,  a  point  of  no  general  interest. 

2.  Upon  the  other  point,  whether,  sup- 
posing the  money  accounted  for  and  paid 
by  the  vendue  master  for  the  tax  on  the 
sale  of  his  own  property  at  auction,  was 
not  due  by  the  ordinance,  yet,  it  having 
been  voluntarily  paid  by  him,  he  could 
recover  it  back?  Johnson  insisted,  that 
this  was  a  voluntary  payment,  made  with 
full  knowledge  of  the  facts,  but  under  a 
mistake  in  point  of  law ;  and  that,  there- 
fore, it  could  not  be  recovered  back.  He 
cited  Parmer  v.  Arundel,  2  W.  Blacks.  824; 
Lowrie  v.  Bourdieu,  2  Doug.  467,  471; 
Knibbs  v.  Hall,  1  Esp.  Rep.  84;  Brown  v. 
M'Kinally,  Id.  279;  Marriott  v.  Hampton, 
2  Esp.  Rep.  546;  7  T.  R.  269;  Cartwright 
V.  Rowley,  2  Esp.  Rep.  573;  Williams  v. 
Bartholemew,  1  Bos.  &  Pull.  326 ;  Bilbie  v. 
Lumley,  2  East  469,  and  Chatfield  v.  Pax- 
ton,  Id.  471,  in  note ;  Chitt.  on  bills,  Phila. 
edi.  of  1820,  p.  305,  in  note;  Lundie  v. 
Robertson,  7  East  231;  12  East  38;  Brisbane 
V.  Dacres,  5  Taunt.  144,  1  Eng.  C.  h.  R. 
43 ;  Gomery  v.  Bond,  3  Mau.  &  Sel.  378 ; 
Skyring's  adm'x  v.  Greenwood,  4  Barn.  A 
Cres.  272;  10  Eng.  C.  h.  R.  335;  Milnes  v. 
Duncan,  6  Barn.  &  Cres.  671;  13  Eng.  C. 
L.  R.  293;  Hamlett  v.  Richardson,  9  Bing. 
644 ;  23  Eng.  C.  L.  R.  407 ;  Walker  v.  Lav- 
erty,  6  Munf.  488;  Pate  v.  M'Clure,  4  Rand. 
164;  Brown  v.  Armistead,  6  Rand.  594; 
Lee  V.  Stuart,  2  Leigh  76;  Taylor  v. 
Chowning,  3  Leigh  654;  Gullego's  ex'ors 
V.  Attorney  General,  Id.  450. 

Stanard,  contra,  questioned  the  general 
rule  insisted  on  for  the  appellants,  that 
paid  under  a  mistake  of  the  law, 
could  not  be  recovered  back ;  and  he  referred 
to  the  argument  of  Evans  on  the  point,  2 
Ev.  Poth.  on  Oblig.  app.  XVIII.  p.  335,  and 
the  dissertation  of  M.  D'Aguesseau,  Id. 
354.     But  he  said,  none  of   the   cases   cited 


for  the   appellants,  in   which   the   doctrine 

had  been  held,  were  in  point  to  the  present 

case.     Here  was  a   public   officer  of  a 

310  *city,  entrusted   to  collect  what    was 
due    to    the    city,  and    no   more;  an 

officer,  whose  peculiar  province  it  was  to 
know  what  was  due,  and  to  take  no  more; 
an  officer,  who  was  not  only  the  servant  of 
the  corporation,  but  in  some  measure  the 
agent  of  each  and  every  corporator;  an 
officer,  who  had  power  to  collect  by  distress 
whatever  he  claimed  to  be  due,  if  it  was 
not  immediately  paid.  If  money  paid  to 
such  an  officer,  under  a  mistaken  impres- 
sion that  it  was  due  to  the  city,  when  by 
law  it  was  not  due,  could  not  be  reclaimed, 
a  door  would  be  opened  for  the  most  un- 
just exactions.  Dew  v.  Parsons,  2  Barn. 
&  Aid.  562;  Morgan  v.  Palmer,  2  Barn.  & 
Cres.  729;  Rose  v.  Shore,  1  Call  540;  Tomp- 
kies  ex'or  v.  Downman,  6  Munf.  557.  This 
was  money  paid  under  a  mistaken  impres- 
sion, that  it  was  due,  not  to  an  individual 
as  a  debt,  bvt  to  a  city  as  a  tax;  the  com- 
mon council  of  the  city,  in  its  appropria- 
tions counted  on  the  revenue  it  should  raise 
from  the  taxes  it  had  imposed,  not  on  funds 
which  it  did  not  intend  to  raise,  to  be  re- 
ceived from  citizens  under  a  mistake  of  its 
ordinance  imposing  taxes;  the  city  was  in 
the  same  condition  as  if  it  had  not  received 
the  money;  there  could  be  no  pretence, 
that  the  money  was  intended  to  be  given  to 
the  city,  or  that  the  city,  in  consequence  of 
the  payment,  had  considered  the  money  as 
its  own,  and  expended  it  with  less  care  than 
it  would  have  expended  its  revenue,  if  this 
money  had  not  been  paid:  therefore,  all 
the  considerations,  which  had  led  the 
courts  to  apply  this  harsh  doctrine  to  cases 
arising  between  individuals,  would  be 
found  nowise  applicable  to  the  present  case, 
between  a  public  corporation  and  one  of  the 
corporators. 

CARR,  J.  The  case  agreed  presents  two 
questions:  1.  Whether  the  plaintiff  was  or 
was  not  bound,  under  the  ordinances,  to  pay 
a  tax  on  the  amount  of  goods  of  his 
own  property,  sold  by  him  at  auction? 
2.  Whether  the  plaintiff  be  entitled  to  re- 
cover back  the  sum  ot  178  dollars,  suppos- 
ing it  to  have  been  an  overpayment?  This 
last,  is  the  only  question  which  I  think  it 
materialx  to  consider.  It  is  substantially 
this:  can  a  party  who  has  voluntarily 

311  paid   money  *with   a    full  knowledge 
of  all  the    facts    and    circumstances, 

but  under  a  mistake  as  to  the  law,  recover 
it  back  by  an  action  for  money  had  and  re- 
ceived to  his  use?  I  hold  that  he  cannot ; 
and  if  a  multitude  of  adjudged  cases  can 
settle  a  point,  I  think  there  are  few  better 
settled  in  the  law. 

In  Bilby  v.  Luraley,  an  underwriter  had 
promised  payment,  with  a  knowledge  of 
facts  which  would  have  released  him  from 
his  contract,  and,  afterwards,  attempted  to 
avoid  the  promise  on  the  ground  of  igno- 
rance of  the  law.  The  court  said,  *  *Every 
man  must  be  taken  to  be  conusant  of  the 
law.  Otherwise,  there  is  no  saying  to  what 
extent  the  excuse  of  ignorance  might  be 
carried.  It  would  be  urged  in  almost  every 
case.'*  Lundie  v.  Robertson  was  an  action 
by  the  indorsee  against  the  indorser  of  a 
bill  of  exchange.     The  proof  was,  that  three 
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months  were  suffered  to  elapse  after  the 
bill  became  dne,  before  application  was 
made  to  the  indorser :  when  applied  to,  he 
promised  to  pay,  if  the  indorsee  would  call 
ag^in  with  the  account.  The  defence  set 
up,  was  want  of  proof  of  a  due  presentment 
of  the  bill  for  payment.  Lord  Ellen  borough 
said,  **The  case  does  not  admit  of  a  doubt. 
The  defendant  is  charged  as  indorser  of  a 
bill  of  exchange.  When  applied  to  for  pay- 
ment, he  says  he  has  no  cash  by  him,  but  if 
the  witness  will  call  again,  he  will  pay  it. 
Now,  when  a  man  against  whom  there  is  a 
demand  promises  to  pay  it,  for  the  neces- 
sary facilitating  of  business  between  man 
and  man,  every  thing  must  be  presumed 
against  him.  Stevens  v.  Lynch  was  the 
case  of  a  drawer  of  a  bill  of  exchange, 
knowing  that  time  had  been  given,  but 
apprehending  that  he  was  still  liable,  three 
months  after  it  was  due,  said,  **I  know  I 
am  liable,  and  if  the  acceptor  does  not  pay 
it,  I  will."  The  court  said,  the  defendant 
had  made  the  promise  with  a  full  knowledge 
of  the  facts,  three  months  after  the  bill  had 
been  dishonoured,  and  could  not  now  defend 
himself,  on  the  ground  of  his  ignorance  of 
the  law.  Equally  strong  to  the  same  point, 
are  the  cases  of  Potter  v.  Rayworth,  13 
East  417;  Gibbon  v.  Coggan,  2  Camp. 
312  188,  and  Jones  v.  Morgan,  *2  Camp. 
474.  It  need  hardly  be  remarked,  that 
if  (as  these  cases  shew)  ignorance  of  law, 
furnishes  no  ground  of  defence  against  a 
promise  to  pay,  still  less  can  this  same  plea 
of  ignorance  give  to  a  party,  who  has  ac- 
tually paid  money,  a  right  of  action  to 
recover  it  back. 

In  Brisbane  v.  Dacres,  the  captain  of  a 
king's  ship  brought  home  in  her,  public 
treasure  upon  the  pubUc  service,  and  treas- 
ure of  individuals  for  his  own  emolument: 
he  received  freight  for  both,  and  paid  over 
one  third  of  it,  according  to  an  usage  estab- 
lished in  the  navy,  to  the  admiral  under 
whose  command  he  sailed:  but  discovering 
afterwards,  that  the  law  did  not  compel 
captains  to  pay  to  admirals  one  third  of 
such  freight,  he  brought  this  suit  to  recover 
it  back.  The  court  decided,  unanimously, 
that  as  to  the  part  of  the  freight  arising 
from  the  money  carried  for  individuals,  no 
action  lay,  because  being  an  illegal  trans- 
action, no  aid  would  be  given  by  the  courts 
to  either  party ;  and  as  to  the  freight  aris- 
ing from  the  public  treasure,  they  decided, 
three  to  one,  that  the  action  would  not  lie, 
because  the  money  was  paid  voluntarily 
with  fall  knowledge  of  the  facts.  The 
opinion  of  Gibbs,  J.  (who  reviewed  all 
the  cases)  is  particularly  strong.  He  re- 
marks, among  other  things— **  We  must  take 
this  payment  to  have  been  made  under  a  de- 
mand of  right ;  and  I  think,  that  where  a 
man  demands  money  of  another  as  a  mat- 
ter of  right,  aiid  that  other,  with  a  full 
knowledge  of  the  facts  upon  which  the  de- 
mand is  founded,  has  paid  a  sum,  he  never 
can  recover  back  the  sum  he  has  so  volun- 
tarily paid.  It  may  be,  that  upon  a  further 
view,  he  may  form  a  different  opinion  of 
the  law;  and  it  may  be,  his  subsequent 
opinion  may  be  the  correct  one.  If  we  were 
to  bold  otherwise,  I  think  many  inconven- 
iences may  arise ;  there  are  many  doubtful 
questions  of  law :  when  they  arise,  the  de- 


fendant has  an  option,  either  to  litigate 
the  question,  or  to  submit  to  the  de- 
mand, and  pay  the  money.  I  think,  that 
by  submitting  to  the  demand,  he  that 
pays  the  money  gives  it  to  the .  person 
to  whom  he  pays  it,  and  makes  it 
his,  and  closes  the  transaction  between 
them.     He    who  receives  it,  has  a  right  to 

consider    it   his,  without  dispute :  he 
313      spends  *it  in  the  confidence  that  it  is 

his :  and  it  wpuld  be  most  mischievous 
and  unjust,  if  he  who  has  acquiesced  in 
the  right,  by  such  voluntary  payment, 
should  be  at  liberty,  at  any  time  within  the 
statute  of  limitations,  to  rip  up  the  matter, 
and  recover  back  the  money.  He  who  re- 
ceived it,  is  not  in  the  same  condition :  he 
has  spent  it  in  the  confidence  that  it  was 
his,  and  perhaps  has  no  means  of  repay- 
ment." After  reviewing  some  cases, 
which  were  decided  while  he  was  at  the 
bar,  he  says — •*  Among  all  the  practitioners 
of  the  court  of  king's  bench,  where  ques- 
tions of  this  sort  very  frequently  arise  on 
insurance  transactions,  we  were  univer- 
sally of  this  opinion,  that  where  the  money 
was  paid  with  a  knowledge  of  the  facts,  it 
could  not  be  recovered  back."  In  the  same 
case.  Heath,  J.,  compared  the  case  to  that 
of  Marriott  v.  Hampton,  in  which  the 
plaintiff  sought  to  recover  back  the  amount 
of  a  debt  recovered  by  law  from  him,  when 
he  had  in  fact  paid  it,  but  had  mislaid  the 
receipt,  which  he  afterwards  found ;  but  it 
was  held  that  the  action  was  not  maintain- 
able. **That  (he  said)  was  the  case  of  ju- 
dicium redditum  in  invitum :  but  this  is  a 
stronger  case ;  for  the  plaintiff  is  a  judge 
in  his  cattle,  and  decides  against  himself; 
and  he  cannot  be  heard  to  repeal  his  own 
judgment."  Chief  justice  Mansfield,  after 
stating  the  circumstances  under  which  the 
money  was  paid  and  received,  says — **So 
far  from  its  being  contrary  to  aequum  et 
bonura"  (for  the  admiral  to  retain  the 
money)  **I  think  it  would  be  most  contrary 
to  aequum  et  bonum,  if  he  were  obliged  to 
repay  it.  For  see  how  it  is:  if  the  sum  be 
large,  it  probably  alters  the  habits  of 
his  life,  he  increases  his  expenses,  he  has 
spent  it  over  and  over  again ;'  perhaps,  he 
cannot  repay  it  at  all,  or  not  without  great 
distress :  is  he  then  five  years  and  eleven 
months  after,  to  be  called  on  to  repay  it?" 
These  opinions  seem  to  me  to  combine 
strong  practical  sense  with  sound  law ; 
which  must  be  my  apology  for  quoting  so 
largely  from  them. 

The  case  of  Skyring  v.  Greenwood,  is 
also  very  strong  to  the  same  effect.  There 
the  paymaster  of  a  military  corps,  had 
in  an  account  rendered,  given  credit  to 
major     Skyring,    from     the    1st    January 

1817  to  the  5th  November  1820,  for 
314      ^certain    increased    pay,    erroneously 

supposed  to  be  granted  by  a  general 
order  to  officers  in  his  situation.  This  in- 
creased pay  had  been  stated  by  the  board  of 
ordinance,  to  the  paymaster,  to  be  inapplica- 
able  to  major  Skyring,  in  December  1816, 
yet  he  gave  the  major  no  notice  of  this  till 
1821.  The  paymaster  continued  to  receive 
the  major's  pay  till  his  death  in  1822.  His 
representative  brought  this  action  against 
the  paymaster,  for  his  pay  in  arrear;  and 
on  the  trial,  the  defendant  wished  to  set-off 
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against  such  arrears,  the  increased  pay  for 
which  the  major  had  been  credited  from 
1817  to  1820,  and  which  the  board  of  ordi- 
nance had  refused  to  allow  the  paymaster. 
It  was  admitted  by  his  counsel,  that  if 
there  had  been  an  actual  payment  with  a 
knowledge  of  the  facts,  there  could  have 
been  no  set-off:  but  they  contended,  that 
there  never  was  any  payment;  that  the 
defendant  had  merely  rendered  an  account, 
in  which  he  had,  by  mistake,  allowed  the 
major  credit  for  sums  to  which  he  was  not 
entitled;  and  that  they  ought  in  justice  to 
be  allowed  to  correct  the  error.  But  the 
court  unanimously  refused  to  suffer  the  set- 
off ;  saying,  that  by  suffering  the  major  to 
consider  himself  entitled  to  this  increased 
pay,  the  defendant  had  been  guilty  of 
a  breach  of  duty  towards  him,  and  that  this 
breach  had  probably  influenced  him  to 
spend  more  money  than  he  otherwise 
would  have  done. 

Milnes  v.  Duncan  was  a  case  of  money 
paid  under  a  mistake  of  fact,  and  a  suit  to 
recover  it  back ;  in  delivering  their  opin- 
ions, the  judges  consider  as  settled  law,  the 
distinction  between  an  ignorance  of  law, 
and  of  fact.  Thus,  Bayley,  J.,  says— 
*' There  is  no  doubt  as  to  the  rule  of  law 
applicable  to  this  case.  If  a  party  pay 
money  under  a  mistake  of  law,  he  cannot 
recover  it  back.  But  if  he  pay  money 
under  a  mistake  of  the  real  facts,  and  no 
laches  are  imputable  to  him  (in  respect 
of  his.  omitting  to  avail  himself  of  the 
means  of  knowledge  in  his  power)  he 
may  recover  back  such  money.*' 

I  shall  cite  one  more  english  case,  which 
I  passed  by  in  the  regular  series;  Martin 
V.  Morgan,  1  Brod.  &  Bing.  289,  5  Eng. 
C.  L.  R.  87.  The  defendants  pre- 
315  sen  ted  for  payment,  *a  post-dated 
check,  knowing  it  to  be  post-dated, 
and  that  the  maker  of  it  was  insolvent ; 
and  the  plaintiffs,  in  ignorance  of  these 
circumstances,  paid  the  check  for  the  hon- 
our of  the  maker,  expecting  funds  from  him 
in  a  short  time,  though  they  had  none  at 
the  moment.  This  suit  was  to  recover  back 
the  money  so  paid.  Chief  justice  Dallas 
said, — **In  this  case  the  plaintiffs  were  cer- 
tainly entitled  to  recover.  The  rule  of  law 
is,  that  where  money  is  paid  with  full 
knowledge,  or  with  full  means  of  knowledge 
of  the  circumstances  attending  the  demand, 
the  party  paying  it  is  not  entitled  to  recover 
back  such  payment,  though  made  without 
sufficient  consideration.  But  if  the  money 
be  paid  without  such  full  knowledge,  or 
means  of  knowledge,  or  if  the  party  be  in- 
duced to  pay  it  under  false  representations, 
he  may  recover  back  money  paid  under 
such  circumstances.**  Park,  J.,  said — **The 
law  was  never  doubted,  that  where  a  party 
pays  with  full  knowledge  of  the  circum- 
stances, he  cannot  recover  back  what  he  has 
paid ;  but  where  he  pays  in  ignorance,  and 
without  consideration,  the  receiver  cannot 
retain  against  him.** 

The  same  doctrine  has  been  recognized  as 
settled,  in  several  cases  in  this  court,  cited 
by  the  counsel  for  the  appellants. 

It  was  objected  that  though  this  should 
be  considered  good  law  as  between  indivi- 
duals, it  did  not  apply  between  this  corpora- 
tion and  the  corporator.     But  I  cannot    see 


why.  The  corporation  lays  the  tax  to  be 
sure,  and  may  enforce  its  ordinance  accord- 
ing to  its  understanding  of  it;  and  if  in 
this  case  the  money  had  been  collected  by 
coercion,  it  would  have  been  a  different 
matter:  but  the  case  agreed  states,  that  the 
payment  was  voluntary,  made  according  to 
plaintiff*8  understanding  of  the  law,  and 
to  an  officer  who  had  no  means  of  coercion. 
The  corporation  received  this  money  as 
its  own,  and  no  doubt  spent  it  as  its  own ; 
and  how  much  more  it  may  have  received 
under  the  same  construction  of  the  law,  we 
do  not  know.  I  am  clearly  of  opinion,  that 
the  judgment  should  be  reversed,  and  judg- 
ment entered  for  the  defendants. 
CABELL,  J.,  concurred. 

316  *TUCKER,  P.     By    the    ordinance 
of  the  common   council    of  Richmond 

of  the  18th  November  1811,  which  author- 
ized the  appointment  of  auctioneers,  it  was 
among  other  things  provided,  thai  no  per- 
son should  sell  any  goods  at  aucion  without 
license,  except  his  own.  By  the  ordinance 
of  July  1818,  the  former  ordinance  was  re- 
enacted  in  the  same  terms,  except  that  the 
above  exception  was  stricken  out.  The 
true  interpretation,  then,  of  the  present  or- 
dinance, must  be,  that  no  person  shall  sell 
even  his  own  goods,  without  having  ob- 
tained a  license.  By  another  clause,  it  is 
provided,  that  auctioneers  shall  pay  to  the 
chamberlain  for  the  use  of  the  corporation 
three  fourths  of  one  per  cent,  on  the  amount 
of  all  sales  by  them  made  at  public  auction. 
And  the  question  is,  whether  the  sale  at 
auction  of  his  own  goods  by  Judah,  is 
within  the  operation  of  this  clause.  I  am 
of  opinion  that  it  is.  Take  the  clause  ks  it 
stands  (unconnected  with  other  clauses)  and 
there  can  be  no  room  for  doubt.  The  lan- 
guage is  as  general  as  it  can  be.  It  is  the 
language  of  universality.  And  if  these 
comprehensive  words  all  sales  by  them 
made,  do  not  comprehend  the  sale  of  his 
own  goods  at  auction,  what  words  could  be 
used  to  comprehend  them.  But  it  was 
contended,  that  the  other  clauses  of  the  or- 
dinance, and  the  language  of  the  license, 
confine  the  meaning  of  this  clause  to  the 
sale  of  goods  which  are  confided  to  the  auc- 
tioneer*s  care ;  that  is  to  say,  the  goods  of 
others,  not  his  own  goods.  I  do  not  think 
so.  The  opposite  inference  is,  perhaps, 
more  natural.  The  common  council  had 
the  distinction  in  mind,  between  his  own 
goods,  and  the  goods  confided  to  his  care : 
and  hence  it  is  fair  to  conclude,  that  if  it 
had  designed  that  distinction  in  the  clause 
imposing  the  tax,  it  would  have  made  it.  It 
could  not  have  forgotten  it;  for  the  same 
distinction  is  kept  in  view,  in  the  after- 
part  of  the  same  clause,  in  reference  to  the 
condition  of  the  license  bond.  As,  there- 
fore, no  discrimination  was  made  in  the 
taxing  clause,  though  the  matter  was  pres- 
ent to  the  mind  of  the  council,  we  may 
fairly  conclude  it  intended  no  discrimina- 
tion. If  we  look  for  the  explanation  of  the 
insertion  of  the  words  **all  articles  con- 
fided   to  their   care,*'  in    some  of  the 

317  ^clauses,    we  shall    perhaps    not  find 
it  difficult  of  discovery.     These  words 

are  found  in  the  clause  authorizing  a  license 
to  be  granted  to  sell  all  articles  which  may 
be    confided  to  the  care  of   the    auctioneer, 
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and  in  the  clause  directing  the  bond,  the 
condition  of  which  is  to  be  in  correspondent 
language.  Now,  as  a  bond  with  condition 
to  account  and  paj  to  himself  would  be  an 
anomaly,  it  was  provided,  that  the  bond 
should  be  conditioned  to  account  for  the 
sales  of  the  goods  confided  to  his  qare. 
And  as  the  bond  and  license  ought  to  cor- 
respond,it  might  have  occurred  to  the  drafts- 
man that  it  would  be  proper  to  use  the 
same  language  in  the  clause  which  pre- 
scribes the  issuing  of  the  license. 

Indeed,  the  only  diflSculty  in  the  con- 
struction of  the  law,  if  we  stick  to  its  let- 
ter, is,  that  the  license  does  not  in  terms 
authorize  the  auctioneer  to  sell  his  own 
goods  at  all,  at  public  auction.  It  is  a 
license  to  sell  the  goods  only,  which  shall 
be  confided  to  his  care.  And  thus,  Judah 
would  be  liable'  to  the  penalty  of  selling 
without  license,  unless  we  take  shelter  from 
this  consequence  again,  under  another 
literal  construction,  that  the  act  imposes 
the  penalty  upon  those  only  who  have  not 
obtained  a  license  as  directed  by  the  ordi- 
nance, and  that  he  has  in  fact  obtained 
such  a  license  as  directed  by  the  ordi- 
nance, although  it  is  not  a  license  to  sell 
his  own  goods.  I  think  this  literal  inter- 
pretation of  the  ordinance,  is  not  its  true 
construction.  The  license  to  sell  the  goods 
of  every  other  merchant  at  public  auction, 
must,  in  all  fairness,  be  interpreted  to  be  a 
license  to  sell  his  own  in  the  same  way  and 
upon  the  same  terms.  If  he  has  no  license 
to  sell  his  own,  then  it  would  follow,  that 
each  auctioneer,  instead  of  selling  for  him- 
self, must  pass  over  his  own  goods  to  an- 
other to  sell  for  him ;  an  inconvenience  that 
cannot  be  presumed  to  have  been  designed. 
It  must  be  taken,  therefore,  that  it  was 
intended,  that  he  should  have  a  right  to 
sell  his  own.  Then  the  taxing  clause  comes 
into  operation,  and,  by  a  sweeping  phrase, 
obliges  him  to  pay  the  tax  upon  all  sales 
by  him  made  at  auction ;  thus  comprehend- 
ing sales  of  his  own  goods  as  well  as  others. 
It  would,  indeed,  have  been  strange 
had  it  been  otherwise.  What  reason 
318  *can  be  assigned  for  the  auctioneer's 
own  private  goods  being  brought  into 
markec  free  of  the  auction  duty,  when  those 
of  others  come  into  it  loaded  not  only  with 
the  auction  duty,  but  with  auctioneer's 
commissions,  and  with  the  losses  and  ex- 
penses incidental,  in  many  instances,  to 
the  sale  at  auction  by  another?  I  cannot 
perceive.  I  am,  therefore,  of  opinion,  that 
the  construction  which  Judah  himself,  and 
the  common  hall  (I  presume)  have  put 
upon  the  ordinance,  is  the  correct  construc- 
tion, and  that  the  tax  of  course  was  properly 
paid  to  the  chamberlain. 

In  this  view  of  the  case,  the  other  ques- 
tion which  was  argued  at  the  bar,  would 
not  seem  to  require  to  be  decided,  since, 
whatever  may  be  its  merits,  the  judgment 
of  the  circuit  court  should  be  reversed,  and 
judgment  entered  for  the  defendants.  But 
as  part  of  the  court  have  preferred  to  de- 
cide the  cause  upon  that  point,  it  is  proper 
that  I  should  state  my  impressions  of  it 
also. 

The  question  presented,  is  whether  the 
money  paid  by  Judah  to  the  chamberlain, 
supposing  it  paid  under  a    mistake    of   the 


law,  can  be  recovered  back  by  him,  in  this 
action? 

There  is,  perhaps,  no  point  upon  which » 
of  late  years,  the  resolutions  of  the  courts 
have  been  better  considered  or  more  ex- 
plicit, than  the  inability  of  a  party  to  re- 
cover back  what  he  has  paid  under  a 
mistake  of  the  law.  A  mistake  of. fact, 
indeed,  is  often  deemed  a  sufficient  ground 
of  reclamation ;  and  if  money  be  extorted 
by  one  holding  an  official  station  for  fees  of 
office  which  are  not  due  in  law,  that  too 
may  be  recovered  back;  because  it  is  a 
part  of  the  policy  of  the  law,  to  discounte- 
nance the  extortion  of  its  officers,  by  con- 
sidering as  void  any  payment  which  is 
made  to  them,  in  compliance  with  their 
unlawful  demands.  It  is  on  this  latter 
principle,  that  the  cases  of  Dew  v.  Par- 
sons, Morgan  v.  Palmer,  and  Rose  v. 
Shore,  cited  at  the  bar,  were  decided.  So 
also  Irving  v.  Wilson,  4  T.  R.  485;  Miller 
V.  Aris,  3  Esp.  Rep.  231.  But  where  cases 
cannot  be  brought  within  the  inftuence  of 
this  principle,  I  think  it  is  well  estab- 
lished, that  a  party  cannot,  upon  the 
319  ground  of  ^^mistake  in  law,  recover 
back  money  paid  under  the  influence 
of  that  mistake.  The  rule  may  sometimes, 
indeed,  operate  hardly  and  debar  a  party  of 
his  just  right ;  but  not  more  so  than  the 
statute  of  limitations,  or  many  other  prin- 
ciples of  the  law,  which  have  been  adopted 
with  a  view  to  general  policy,  without  ref- 
erence to  particular  inconvenience. 

Among  these  rules,  there  is  none  more 
important,  than  that  which  is  embodied  in 
the  maxim,  interest  reipublicae  ut  sit  finis 
litium.  When  a  matter  has  once  been  set- 
tled by  the  adjudication  of  a  court,  it  can 
never  again  be  re-examined  or  called  in 
question,  though,  by  subsequent  adjudica- 
tion upon  the  same  matter  of  law,  it  shall 
appear  that  it  was  mistaken  by  the  tri- 
bunal which  first  decided  it.  The  super- 
numerary officer  Roane,  against  whom  this 
court  rendered  judgment  in  1797,  in  the  case 
of  Innes  v.  Roane,  4  Call  379,  is  barred 
and  forever  precluded  by  that  judgment, 
although  this  court  has  since  decided,  that 
the  law  was  mistaken  by  the  former  court, 
and  has  rendered  judgments  in  favor  of 
others  upon  a  different  construction  of  that 
law.  Roane  or  his  representatives  thus 
find  themselves  excluded  from  his  claims 
for  half  pay,  while  the  treasures  of  the  na- 
tion are  lavished  upon  his  brother  officers, 
whose  qlaims  were  identical  with  his  own. 
Why  shall  he  not  be  permitted  to  avail  him- 
self of  this  mistake  of  the  law?  Because  it 
has  passed  in  rem  adjudicatum,  and  be- 
cause it  is  the  true  policy  of  the  state,  that 
there  shall  be  an  end  of  litigation.  How 
absurd  would  it  be,  were  it  otherwise  I 
What  is  or  is  not  law,  is  often,  unfortu- 
nately, matter  of  opinion;  and  the  case  just 
cited  shews,  that  the  wisest  and  best  men 
may  differ  in  their  construction  of  a  statute. 
And  if  we  were  to  admit  the  claimant 
Roane  to  reassert  his  claim,  on  the  ground 
of  a  mistake  of  the  law,  how  could  the  same 
right  be  denied  to  the  commonwealth  at 
some  future  day,  when  death  shall  have 
swept  away  the  present  court,  and  have 
filled  our  seats  with  those  of  dififerent 
views   of   the     revolutionary  laws   alluded 
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to.     In   the  very  case   before    us, ,  the  able 

judge    who  decided  the  cause  in  the  circuit 

court,  thought  the  corporation  not  en- 

320  titled  to  the  money  paid  *by    Judah. 
I  am  of  a  different  opinion,  and  as  it 

is  just  as  possible  that  I  may  be  wrong  as 
that  he  is,  so  others  may  hereafter  dis- 
agree with  me  and  side  with  him.  But,  to 
permit  the  parties  to  re-examine  and  reverse 
the  judgment  now  to  be  finally  pronounced, 
every  one  can  perceive  would  be  grieviously 
pernicious.  It  is,  therefore,  properly 
esteemed  a  fixed  principle  of  law,  that  a 
judgment  between  the  parties  is  final  and 
conclusive  of  their  rights,  unless  reversed 
and  annulled  by  a  superiour  tribunal,  ac- 
cording to  the  established  law  of  the  land. 
Kow,  the  same  principle  (though,  per- 
haps, for  reasons  not  altogether  as  forcible) 
?ervades  many  other  doctrines  of  the  law. 
*hus,  where  a  matter  is  left  to  arbitration, 
upon  a  mere  naked  question  of  law,  the 
award  thereupon  cannot  be  disturbed  for  a 
mistake  of  the  law ;  Ching  v.  Ching,  6 
Ves.  282;  Young  v.  Walter,  9  Ves.  364; 
Smith  V.  Smith,  4  Rand.  95.  So,  where  par- 
ties have  a  dispute  or  difference,  and  they 
enter  into  a  compromise,  the  compromise 
cannot  be  disturbed,  though  it  appear  that 
it  took  place  under  a  mistaken  impression 
of  the  law.  Lyon  v.  Richmond,  2  Johns. 
Ch.  Rep.  60.  For  a  party  shall  not  be 
permitted  to  set  aside  a  compromise,  on 
the  ground  that  the  right  of  the  case  was 
on  his  side,  since  if  this  were  permitted 
there  could  be  no  valid  compromise,  as 
on  this  principle  one  or  other  would  always 
have  a  right  to  call  it  in  question.  Penn 
V.  Baltimore,  1  Ves.  sen.  444;  Cann  v. 
Cann,  1  P.  Wms.  727;  Moore  v.  Fitzwater, 
2  Rand.  442.  In  like  manner,  where  a  party 
has  sued  for  his  demand,  and  the  defend- 
ant, instead  of  contesting  it,  pays  it,  he 
cannot  recover  back  what  he  has  paid,  how- 
ever clear  it  may  be  that  the  payment  had 
been  made  under  a  mistaken  sense  of  obli- 
gation; Bilbie  v.  Lumley,  and  Brown  v. 
M*Kinally,  cited  at  the  bar.  For  he  has 
undertaken  to  judge  for  himself.  He  has 
not  thought  it  necessary  to  submit  his 
rights  to  a  judicial  tribunal.  He  has  settled 
his  controversy  with  this  adversary  by  his 
own  act,  and  his  adversary  had  a  right  to 
presume  that  that  controversy  was  no  longer 
left  open  and  unsettled.  He  had  a  right  to 
presume   that   it   was   closed  forever. 

321  The  *courts,  therefore,  will  not  listen 
to    a    reclamation   on  the  part  of  the 

defendant,  on  the  ground  that  he  had  mis- 
taken the  law ;  for  every  man  who  under- 
takes to  act  for  himself  upon  his  knowledge 
of  the  law  in  the  settlement  of  his  transac- 
tions, ought  to  be  charged  on  his  perils 
with  a  knowledge  of  the  law ;  Lyons  v. 
Richmond,  before  cited. 

The  transition  from  these  cases  to  that 
of  a  party  paying  money  which  he  sup- 
poses to  be  due,  under  a  mistake  of  the 
law,  is  easy  and  natural.  For,  in  doing  so, 
he  undertakes  to  settle  the  question  of  right 
himself,  and  he  ought  no  more  to  be  per- 
mitted to  call  in  question  his  own  act, 
than  in  the  former  cases.  If  he  was  aware 
that  the  question  admitted  of  two  opinions, 
he  has,  by  making  payment,  undertaken  to 
decide   between  them  for  himself,  and  has 
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waived  the  decision  by  judicial  tribunals 
for  him.  It  is  in  this  sense  that  Heath,  J., 
considers  the  party  as  concluded  by  being 
a  judge  in  his  own  cause.  If  on  the  other 
hand,  he  was  really  ignorant  of  the  doubts 
which  hung  over  his  obligation  to  pay,  yet 
it  was  his  own  fault  and  folly,  not  to  use 
due  diligence  in  his  affairs.  That  there 
should  be  a  right  o^  reclamation  in  every 
case,  however  doubtful,  would  be  confess- 
edly most  mischievous.  And,  on  the  other 
hand,  what  apology  has  the  party  for  a 
payment,  where  the  case  is  clearly  against 
his  obligation  to  pay?  He  must  suffer  the 
penalty  of  his  negligence ;  a  penalty  which 
the  law  frequently  imposes  in  relation  to 
matters  of  litigation.  It  is  no  greater  hard- 
ship than  to  be  refused  the  aid  of  equity 
against  an  unrighteous  judgment,  because 
he  has  not  defended  himself  at  law.  Nor 
is  it  a  greater  injustice,  than  to  compel  him 
to  abide  by  judgment  or  an  award  on  a 
mere  naked  question  of  law,  when  it  is 
clear  to  our  minds,  that  that  judgment  or 
award  resulted  from  a  mistake  of  the  law. 
The  truth  is,  there  is  an  absolute  neces- 
sity for  some  rule  by  which  to  determine 
what  is  to  be  considered  as  settling, 
closing  and  forever  putting  to  rest,  transac- 
tions between  parties.  The  law  has  accord- 
ingly fixed  upon  that  which  has  been 
mentioned  in  relation  to  judgments, 
322  awards,  compromises,  *and  volun- 
tary payments.  It  is  for  the  peace 
and  happiness  of  society,  that  it  declares 
that  no  man  who  has  made  a  voluntaiy 
payment  shall  be  permitted  to  allege  it 
was  made  under  a  mistake  of  law,  since  it 
is  so  easy  to  afiSrm,  and  so  difficult  to  dis- 
prove such  ignorance.  It  is  better,  that 
here  and  there  an  individual  should  suffer 
injury,  from  the  very  rare  occurrence  of 
his  paying  what  he  was  not  bound  to  pay, 
than  that  we  should  at  one  blow  annihilate 
all  finality  in  the  transaction  of  busi- 
ness. Men's  affairs,  instead  of  being 
settled  by  payments,  would  be  still  left 
open  and  unsettled.  The  payer  would  not  be 
bound  by  his  payment,  nor  the  creditor  by 
his  release;  for,  pari  ratione,  he  too  must 
be  entitled  to  the  benefit  of  this  noxious 
principle  of  unravelling  transactions,  when- 
ever he  can  shew,  or  fancy  he  can  shew, 
that  he  has  mistaken  his  obligations.  And 
thus  it  would  happen,  that  the  payment  of 
money  would  soon  become  but  the  parent  of 
a  suit,  and  the  settlement  of  an  account  the 
harbinger  of  litigation. 

Though  I  do  not  design  to  enter  upon  a 
review  of  the  cases  upon  the  subject,  since 
that  duty  has  been  already  so  ably  performed 
by  judge  Carr,  I  cannot  pass  unnoticed  the 
remarks  of  chief  justice  Abbott  in  Skyring 
V.  Greenwood.  They  appear  indeed  novel, 
and  almost  startling  at  first,  but  are,  upon 
reflection  found  to  be  in  keeping  with  some 
of  the  cardinal  principles  of  the  law.  He 
says,  in  reference  to  this  right  of  reclama- 
tion, and  its  ruinous  effects  upon  a  defend- 
ant— **They  (the  paymasters)  suffered  him 
to  suppose  during  all  the  intervening  time, 
that  he  was  entitled  to  the  increased  allow- 
ances. It  is  of  great  importance  to  any 
man,  that  he  should  not  be  led  to  suppose, 
that  his  income  is  greater  than  it  really  is. 
Every  prudent  man  accommodates  his  mode 
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of  living  to  what  he  supposes  to  be  his   in- 
come.   It,  therefore,  works  great  prejudice 
to  any  man,    if,    after    having    had    credit 
given  him  in  account  for  certain  sums,  and 
having  been  allowed  to  draw  on  his   agent, 
on  the  faith  that  they  belonged  to  him,  he 
may  be  called    upon    to    pay    them    back.*' 
The  law  seems    to    me,    in  many   re- 
323     spects,    *to  act  upon  a  similar  princi- 
ple.    At  common  law,  though  a    man 
held  the  estate  of  another  for  fifty  years,  he 
could    recover    from    him    no    damages    on 
account  of  profits ;  for  he  held,  claiming  to 
enjoy  it  as  his   own.     So  even    now,    tres- 
pass for  mesne  profits  is  barred  as  to  all  but 
five  years:  why?  because  it  bears  hard  upon 
a  man  who  has  enjoyed  an    estate,    suppos- 
ing it  to  be  his  own,  to  be  compelled  to  re- 
fund what  long  since    he   may    have    spent 
without  a  consciousness   of   wrong.     Some 
bounds  are,  therefore,  set  to   the   right   of 
reclamation,    by  that  power,  from  which  is 
derived  the  right  of    property,    and    which 
assumes  the  sovereign  authority  to  prescribe 
rules   for    its    enjoyment.     It    reminds    us 
of  what  we  are  too  apt  to  forget,  that  our 
right  of  property  is  not   inherent,    but   de- 
rived merely  from  the  regulations  of  society. 
I  do  not  think  it  necessary  to  push  to  all 
its  consequences,  the  principle  of  reclama- 
tion of  money  voluntarily  paid.     Whenever 
we  shall  incline  to  retrace  the  steps  of  those 
who  have  gone  before  us,  it  may  be  well  to 
look  beforehand  at    some  of  the   difiBculties 
ot  such  a  course,  and  to   settle    the    princi- 
ples which  shall  govern   the  new   doctrine. 
We  must  inquire,    whether  an   implied    as- 
sumpsit can  be  raised  from    the    receipt   of 
money  upon  a  claim  of  right,  without  fraud 
or  oppression,  consistently    with    the  cases 
which  deny  that  this  action  will  lie,  where 
the  idea  of  a  contract  to  pay,  is  excluded  bv 
the  circumstances.     Stokes  v.    L/ewis,  1    T. 
R.  20;  Child  v.  Morley,  8  T.    R.  610.     And 
we  must  decide,  not  only  what  is  to   be  the 
limitation    to  this  right  of   recovery,    but 
from  what  time  the  limitation  shall  begin  to 
run.     Shall  it  be  from  the  time  of  the   dis- 
covery of  the  mistake,  a  matter  in  the  cog- 
nizance of  the  party  only?  or   shall  it   run 
from  the  time  of  payment?    This  would,  in- 
deed, seem  most  reasonable,— yet  if  mistake 
of  law  is  the  ground  of  action,  why  should 
the  party  be  rigorously  held   to   have    been 
bound  to  bring  his  action  before  he  discov- 
ered  his    mistake?    To    hold    him   to   that 
rigour,  is  to  assert  his  obligation   to   know 
the  law.  In  the  very    act    of   giving    relief 

against  his  ignorance  of  the  law. 
324  *Upon    the   whole,    I  am    satisfied, 

that  the  principle    established  by  the 
cases  is  the  true  principle,  and  that  on  this 
point  also  the  judgment    is    erroneous    and 
should  be  reversed. 
Judgment  reversed. 


Pulliam  V.  Winston  and  Another. 

April.  1884.  Rlcbmond. 

(Absent  Bbookb  and  Bbockbnbbouoh,  J.) 

AdMlaUtratori*— Sale— Bond  for  Proceeds— Assets.— A 

bond  taken  by  an  adm'r  for  proceeds  of  his  sales 


*AdfldiilstrAtors.— See  generally,  monographic  note 
on  "Executors  and  Administrators"  appended  to 
Bosser  v.  Deprlest,  5  Oratt.  8. 


of  his  Intestate's  estate.  Is  to  be  looked  upon,  in 
equity,  as  the  property  of  the  estate  ;  at  least,  un- 
til the  adm'r's  accounts  are  settled,  and  he  is 
found  in  advance  to  the  estate. 

Same— Ssine- Same— Setoff  by  Obligor  —An  obligor 
in  such  a  bond,  cannot  set-off  debts  dne  him  from 
the  adm'r  individually,  against  the  demand  on 
the  bond,  either  at  law  or  in  equity  ;  nor  can  he 
set-off  debts  due  him  from  the  intestate,  nor  his 
claim  as  one  of  the  distributees  of  the  intestate's 
estate  ;  since  to  allow  such  set-offs,  would  involve 
the  necessity  of  taking  an  account  of  the  assets,  in 
every  case  in  which  the  adm*r  asserts  a  demand 
on  behalf  of  the  estate,  and  might  subject  the 
adm'r  to  a  devastavit.  If  a  mistake  should  be 
made. 

InJancUon-Dissolutlofi-Dlsailsslon  of  Bill- 3tatute— 
Application. t- The  statute  1  Rev.  Code,  ch.  66.  §  60, 
directing  the  dismission  of  bills  of  injunction,  at 
the  next  term  &c.  after  the  dissolution  of  the  in- 
junction, unless  cause  be  shewn  to  the  contrary,— 
does  not  apply  to  cases  in  which  the  bill  claims 
other  relief  besides  the  injunction. 

Pulliam  exhibited  his  bill  against  Wins- 
ton and  Scott,  in  the  county  court  of  Han- 
over in  chancery,  stating,  that  Pulliam 
executed  his  bond  to  Scott  as  administrator 
of  Richardson,  for  47  dollars,  for  the  hire  of 
slaves  of  Richardson's  estate,  which  bond 
Scott  assigned  to  Winston,  who  had 
brought  a  suit  upon  it,  and  recovered  judg- 
ment on  the  law  side  of  the  court:  that 
Pulliam  had  just  set-offs  agaipst  the  claim, 
of  which  he  was  preparing  to  avail 
325      himself  at  law,  *but  the  judgment  was 


tinjanction— Dissolution— Dismissal  of  BUI -Statute 
— Application.- In  Adkins  v.  Edwards,  88  Va.  808,  2 
S.  E.  Rep.  435,  it  was  held  that  Code  1873,  ch.  175,  S 
14  (Code  1849,  ch.  179,  $  14,  Code  1887,  $  3446).  applies 
only  to  a  pure  bill  of  injunction,  and  not  to  a  case 
in  which  the  bill  prays  for  other  relief  besides  the 
injunction.  The  principal  case  is  cited  as  author- 
ity for  this  statement. 

In  Noyes  v.  Vickers,  80  W.  Va.  88. 19  S.  E.  Rep.  430, 
it  is  said  :  "The  frame  of  this  bill,  its  scheme,  and 
prayer  for  relief,  give  it  a  standing  place  in  court : 
show  cause  against  its  dismission,  and  for  its  reten- 
tion, with  a  distinctness  that  nothing  extraneous 
could  Intensify.  It  is  not  a  pure  bill  of  injunction, 
but  an  ordinary  bill  seeking  to  enforce  a  judgment 
lien,  and  the  injunction  was  a  mere  incident  auxil- 
iary to  that  end  ;  and  S  18,  ch.  183,  of  the  Code, 
does  not  apply  to  such  cases.  Pulliam  v.  Winston,  5 
Leigh  824  ;  1  Bart.  Ch.  Pr.  464."  West  Virginia  Code, 
ch.  188,  $  13  (Acts  1882,  ch.  78),  provides  that  where 
an  injunction  is  wholly  dissolved,  the  bill  shall  be 
dismissed  with  costs,  unless  sufficient  cause  be 
shown  atfainst  such  dismission. 

And  in  Alford  v.  Moore,  15  W.  Va.  606.  it  was  held 
that  S  18,  ch.  188.  of  the  Code,  refers  to  orders 
made  upon  motions  merely  to  dissolve  in  injunction 
causes,  where  the  bill  must  necessarily  fall  if  the 
injunction  is  dissolved.  As  authority  for  the  prop- 
osition. Singleton  v.  Lewis,  6  Munf.  897,  Hough  v. 
Shreeve.  4  Munf.  490,  and  Pulliam  v.  Winston,  6  Leiah 
324,  are  cited.  ' 

See  foot-note  to  Winston  v.  Midlothian  C.  M.  Co.,  20 
Gratt.  686;  Muller  V.  Bayly,  21  Gratt  531,  where  the 
principal  case  is  cited  to  the  point  that  S  4,  ch. 
179.  of  the  Code  1860  (Va.  Code  1887.  $  3436).  declaring 
the  jurisdiction  of  injunctions,  applies  only  to  a  pure 
bill  of  injunction  and  not  to  a  bill  seeking 
other  relief,  to  which  the  injunction  sought  is 
merely  ancillary. 
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recovered  by  surprize  (setting  forth  the 
circmnstances  of  the  surprize) :  that  Scott, 
in  his  own  right,  was  justly  indebted 
to  Pulliam  about  29  dollars,  and  Pulliam  had 
just  claims  against  him  as  administrator  of 
Richardson  for  simple  contract  debts  of  the 
intestate,  for  a  further  sum,  which  to- 
gether with  the  29  dollars  due  from  Scott 
himself,  exceeded  the  amount  of  the  bond 
on  which  Winston  as  the  assignee  of  Scott 
had  recovered  judgment  against  Pulliam. 
And  the  bill  insisted,  that  these  discounts 
should,  at  any  rate,  be  ascertained  in 
equity,  and  set-off  against  the  judgment; 
but  further,  that  Scott  having  taken  Pul- 
liam's  bond  for  the  money  due  Richardson's 
estate,  he  could  only  assign  it  in  payment 
of  a  debt  due  from  that  intestate's  estate ; 
that  Scott,  in  fact,  assigned  it  to  Winston, 
who  had  full  notice  that  it  belonged  to 
Richardson's  estate,  for  his  own  individual 
benefit;  and  that  this  assignment  was 
fraudulent  as  to  Richardson's  distributees, 
and  void.  The  bill  then  alleged,  that  Pul- 
liam was  a  distributee  of  Richardson,  and 
entitled  to  the  twenty-eighth  part  of  the 
surplus  of  his  personal  assets,  and  that  he 
was  entitled  to  set-off  this  claim  also 
against  the  bond  assigned  to  Winston,  but 
that  Scott  had  not  yet  settled  his  accounts 
of  administration.  The  prayer  of  the  bill 
was,  that  the  discounts  above  specified 
should  be  ascertained  and  set-off  against  the 
judgment  recovered  by  Winston  as  assignee 
of  Scott  ;  that  Scott  should  be  compelled  to 
settle  his  accounts  of  administration  of 
Richardson's  estate ;  that  Winston  should 
be  injoined  from  proceeding  to  execute  his 
judgment  at  law ;  and  general  relief. 

Scott,  in  his  answer,  admitted,  that  Pul- 
liam held  his  note  for  21  dollars;  but  he 
said,  that,  at  the  time  Pulliam  gave  him 
the  bond  for  47  dollars  which  he  had  as- 
signed to  Winston,  he  agreed,  that  he  would 
not  insist  on  setting  off  the  debt  Scott  owed 
him  against  that  bond,  because  he  owed 
another  debt  by  bond  to  Scott  as  adminis- 
trator of  Richardson,  equal  to  the  debt  due 
from  Scott  individually  to  Pulliam.  He 
did  not  admit,  that  Pulliam  had  any  just 
claim  as  a  creditor  of  Richardson's  estate. 
As  to  his  administration  of  Richardson's 
estate,  he  admitted,  that  his  accounts 
326  *were  not  yet  settled ;  but  he  said,  the 
estate  was,  for  the  present,  in  his 
debt ;  and  that  his  letters  of  administration 
had  been  revoked,  and  administration  de 
bonis  non  committed  to  the  sheriff  of  Han- 
over. He  was  ready  to  settle  his  accounts 
of  administration,  and  to  pay  the  surplus 
in  his  hands,  to  the  distributees  of  Rich- 
ardson ;  but,  he  said,  he  did  not  admit  that 
Pulliam  was  one  of  them. 

The  defendant  Winston  answered,  that  he 
had  acquired  the  bond  fairly,  for  a  valuable 
consideration,  and  that  he  knew  nothing  of 
the  transactions  mentioned  in  the  bill. 

The  county  court,  on  motion  of  the  de- 
fendants, dissolved  the  injunction ;  and,  at 
the  second  term  afterwards,  no  cause  being 
shewn  to  the  contrary,  dismissed  the  bill 
with  costs.  In  thus  dismissing  the  bill,  the 
court  proceeded  under  its  understanding  of 
the  provision  of  the  statute,  1  Rev.  Code, 
ch.  66,  i  60,  p.  208.* 

•The  sutute  provides,  that  "in  all  cases,  where 


Pulliam  presented  a  petition  to  the  circuit 
superiour  court  of  Hanover,  for  an  appeal; 
which  was  allowed:  but  that  court,  upon 
the  hearing,  afiBrmed  the  decree.  And  there- 
upon, he  applied  to  this  court  for  an  ap- 
peal ;  which  also  was  allowed. 

Lyons,  for  the  appellant. 

Robinson,  for  the  appellees. 

TUCKKR,  P.  The  dissolution  of  the  in- 
junction was  altogether  proper.  The 
injunction  ought  never  to  have  been 
granted,  for  the  reasons  assigned  by  the 
president  of  this  court,  in  White,  Whittle  A 
Co.  V.  Banister's  ex'ors,  1  Wash.  166, which 
reasons  apply  as  well  to  the  case  of 
327  a  distributee  *as  to  that  of  a  creditor. 
See  also  Brown's  adm'x  v.  Garland,  1 
Wash.  221,  and  Dale  &c.  v.  Cooke,  4  Johns. 
Ch.  Rep.  11,  13.  The  bond,  in  this  case, 
though  taken  to  the  administrator  himself, 
and  therefore,  at  law,  considered  as  his 
own  bond,  is  to  be  looked  upon,  in  equity,  as 
the  bond  ot  the  estate,  until  the  accounts,  at 
least,  are  liquidated,  and  he  is  found  to  be 
in  advance;  which,  here,  the  plaintiff  him- 
self denies.  The  set-offs,  therefore, 
against  the  defendant  Scott,  of  his  individ- 
ual debts,  were  clearly  inadmissible. 
And,  as  to  the  set-offs  of  demands  against 
Richardson's  estate,  they  were  inadmissible 
as  has  been  already  said,  for  the  reasons 
given  in  White,  Whittle  A  Co.  v.  Banis- 
ter's ex'ors.  If  a  purchaser  at  the  sale  of 
a  decedent's  estate,  desire  to  set-off  a  claim, 
which  he  has  as  a  distributee,  he  ought  to 
institute  his  suit  for  a  settlement  and  dis- 
tribution in  due  season,  so  as  to  ascertain 
that  there  will  be  a  balance  in  his  favor, 
in  time  to  meet  the  expected  judgment  for 
the  amount  of  his  purchase.  If,  on  the 
contrary,  he  may  wait  until  there  is  a 
judgment  against  him,  and  may  then  tie  up 
the  recovery  until  complicated  accounts  of 
administration  may  be  settled,  in  order  to 
discover  whether  there  will  be  a  distribu- 
table surplus,  the  executor  may  be  made 
liable  for  a  devastavit,  and  creditors  may 
be  unduly  delayed  in  the  recovery  of  their 
demands.  Every  purchaser  at  a  sale  of  the 
decedent's  estate,  ought  to  understand,  that 
he  is  to  pay  up  the  amount  of  his  purchase, 
unless  the  executor  expressly  agrees,  that 
any  claim  he  may  have  against  the  estate* 
shall  be  discounted.  Therefore,  the  injunc- 
tion was  properly  dissolved. 

But  there  can  be  no  question,  that  this 
decree  must  be  reversed,  upon  the  authority 
of  the  cases  of  Hough  v.  Shreeve,  4  Munf. 
490,  and  Singleton  v.  Lewis.  6  Munf.  397. 
In  those  cases,  it  is  decided,  that  the  pro- 
vision of  the  statute,  under  which  the 
county  court  proceeded  in  dismissing  the 
bill,  does  not  apply  to  a  bill  which  is  not 
merely  a  bill  of  injunction,  but  has  other 
objects  besides  those  of  in  joining  a  judg- 
ment at  law.  Now,  here  the  bill  alleges, 
that    the  plaintiff  is   one    of   Richardson's 


hereafter  any  injunction  shall  be  wholly  dissolved, 
the  bill  of  the  complainant  shall  stand  dismissed,  of 
course,  with  costs,  unless  sufficient  cause  is  shewn 
afirainst  its  dismission  at  the  next  term,  where  the 
same  shall  be  in  tbe  district  courts  of  chancery,  and 
where  the  same  shall  be  in  any  of  the  inferlour 
courts,  at  or  before  the  second  court,  let  the  same 
be  monthly  or  quarterly  thereafter.  And  It  shall 
be  the  duty  of  the  several  clerks  of  the  said  courts 
to  enter  such  dismission  on  the  last  day  of  the  terms 
aforesaid."— Note  in  Origrinal  Edition. 
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distributees;  and  prays,  that    the  admiais- | 
trator  may  be  compelled   to  settle  his 

328  accounts,    and    *for  all  proper  relief. 
Here,  then,  is    a   bill    which    has    in 

view  other  objects  besides  the  injunction. 
It  should  not,  therefore,  have  been  dismissed 
as  a  matter  consequent  of  course  on  the 
dissolution  of  the  injunction.  It  should 
have  been  regularly  proceeded  in  to  a  hear- 
ing. It  is  true,  that  the  bill  is  obviously 
defective  for  want  of  parties.  Only  one 
out  of  twenty-eight  distributees,  accord- 
ing to  the  plaintiff's  own  shewing,  is 
before  the  court.  But  though  if  a  bill  shew 
no  cause  of  action,  this  court  ought  not  to 
reverse  a  decree  of  dismission,  however 
irregular,  yet  if  it  shew  a  cause  of  action, 
an  irregular  dismission,  without  a  hearing, 
should  be  set  aside,  notwithstanding  the  bill 
be  defective  in  form  or  for  want  of  parties. 
For  had  it  not  been  improperly  and  prema- 
turely dismissed,  the  plaintiff,  before  the 
hearing,  would  have  been  entitled  to 
amend,  by  giving  form  to  the  bill,  or  by 
adding  proper  parties.  I  am,  therefore,  re- 
luctantly compelled  to  say,  that,  in  my 
opinion,  both  decrees  must  be  reversed  for 
this  error,  and  the  cause  sent  back  to  the 
county  court,  with  directions  to  redocket  it, 
and  send  it  to  the  rules  for  further  proceed- 
ings. 

CABELL  and  CARR,  J.,  concurred.     De- 
cree reversed.        

329  *Don«lly  v.  Wilson. 

April.  1884,  Ricliinond. 
(Absent  Bbookb  and  Bbockbnbrouoh,  J.) 

Application  of  iHi3niieiit«— G««e  wX  Bar.— If  A.  owes  a 
debt  to  B.  payable  on  demand,  for  which  C.  is  A.'8 
surety,  and  A.  assigns  debts  of  others  to  B.  in  part 
payment,  and  after  such  assignment,  but  before 
the  assigned  debts  are  collected.  A.  contracts 
another  debt  to  B.  for  which  there  is  no  security  ; 
in  such  case,  B.  cannot,  after  collection  of  the  as- 
&i«iied  debts,  apply  the  same  to  the  payment  of 
A.'s  last  debt  contracted  after  the  assicrnment  was 
made,  and  recover  the  whole  amoant  of  the  first 
debt  from  C.  the  surety  for  it. 

Same— eicctlea.*— There  can  be  no  election  as  to  the 
application  of  payments,  where  there  is  but  one 
debt  due  at  the  time  of  the  payments  made. 

Assumpsit  by  Wilson  against  Donally  in 
the  circuit  court  of  Greenbrier,  for  moneys 
lent  and  advanced  by  Wilson,  at  Donally's 
request,  to  Richard  Steele — for  moneys  lent 
and  advanced  by  Wilson,  at  Donally's  re 
qnest,  to  Robert  Steele — for  moneys  lent  and 
advanced  by  Wilson,  at  Donally 's  request, 
to  George  Patrick — and  for  money  due  by 
Donally  to  Wilson  on  insimul  computassent. 
Pleas  non  assumpsit,  and  payment,  with 
notice  of  set-off.  At  the  trial,  two  bills  of 
exceptions  were  filed  by  the  defendant  to 
opinions  of  the  court,  t 


«Appllcatloa  of  Payments— Blectlon.— There  can  be 

no  election  how  to  apply  a  payment  where  there  is 
but  one  debt  in  existence  at  the  time  of  the  payment 
Smith  v.  Lawson,  18  W.  Va.  242,  citing  the  principal 
case. 

tThe  reporter  states  the  purport  of  these  bills  of 
exceptions,  as  he  understands  them,  but  he  is  not 
sure  that  he  understands  them  correctly.  They 
were,  as  Cabb,  J.,  said,  "hardly  intellifirible."— Note 
in  OrliTlnal  Edition. 


1.  It  appeared  from  the  first  bill  of  excep- 
tions, that  the  plaintiff  Wilson  having  ad- 
duced evidence  to  prove  the  assumpsits  of  the 
defendant  Donally  for  the  moneys  advanced 
by  him  to  Richard  Steele,  and  Robert  Steele, 
severally,  and  for  other  moneys  due  from 
Donally  to  him,  which  debts  were  all  con- 
tracted during  the  year  1822;  and  Donally 
having  offered  as  a  set-off,  an  assignment 
made  to  Wilson  by  William  &  Robert  Steele 
jointly,  of  a  debt  of  1438  dollars  due  them 
jointly  by  Cabell  &  Trimble,  which  assign- 
ment  was    made  in     December    1822, 

330  thereupon,  Wilson,  *on  his  part,  to 
rebut  the  set-off,  offered  sundry 
papers  in  evidence,  to  prove  that  in  Janu- 
ary 1823,  he  lent  and  advanced  600  dollars 
(it  seemed)  to  W.  &  R.  Steele,  and  parol 
evidence  to  prove,  that  at  the  time  W. 
^  R.  S.  made  the  assignment  to  him  of 
the  debt  due  them  from  C.  &  T.  they  gave 
no  direction  as  to  the  application  of  that 
money  when  collected,  to  the  credit  of  any 
particular  debt  due  by  them  or  either  of 
them  to  Wilsun ;  so  that  he  had  a  right  to 
apply  the  same,  first  to  the  discliarge  of  the 
600  dollars,  which  he  lent  to  W.  &  R.  S.  in 
January  1823,  and  the  balance  to  the  moneys 
before  lent  to  Richard  and  Robert,  on  the 
assumpsit  and  guaranty  of  Donally,  in 
1822;  because  (it  seemed)  though  C.  &  T.'s 
debt  was  assigned  by  W.  &  R.  S.  to  Wilson 
before  the  600  dollars  was  lent  by  him  to 
them,  he  had  collected  the  money  of  C.  & 
T.  after  the  loan  of  the  600  dollars  was 
made.  The  defendant  Donally  objected  to 
the  introduction  of  this  evidence  offered  by 
Wilson  to  rebut  his  set-off;  but  the  court 
admitted  it ;  and  he  excepted. 

2.  Donally* s  counsel  moved  the  court  to 
instruct  the  jury,  that  if  it  should  find,  that 
the  debt  of  C.  &  T.  assigned  by  W.  &  R. 
S.  to  Wilson,  was  so  assigned  before  the 
debt  of  600  dollars  was  contracted  by  them 
to  Wilson  in  January  1823,  then,  Wilson 
had  no  right  to  apply  any  part  of  the 
money  by  him  collected  from  C.  &  T.  to  the 
payment  of  W.  &  R.  S.'s  posteriour  debt  of 
600  dollars ;  but  the  court  refused  so  to  in- 
struct the  jury;  and  instructed  the  jury, 
that  a  debtor  paying  money  has  a.  right,  in 
the  first  instance,  to  direct  the  application 
of  the  payment,  but  if  he  give  no  such 
direction,  the  creditor  has  a  right  to  make 
the  application  of  the  payment;  that,  in 
this  case,  Wilson  was  not  bound  to  make 
any  application  of  the  debt  of  C.  &  T.  as- 
signed to  him  by  W.  &  R.  S.  to  the  credit 
of  those  debtors,  until  he  collected  the  debt 
from  C.  &  T. ;  and,  therefore,  if  the  jurv 
should  find,  that  Wilson  did  not  collect  the 
assigned  debt  of  C.  &  T.  until  after  the  debt 
of  600  dollars  was  contracted  by  W.  &  R.  S. 
to  him,  he  had  a  right  to  apply  to  the  ex- 
tinguishment of  this  debt,  so  much  of  the 
assigned  debt  of  C.  &  T.  as  was  sufficient  to 
extinguish  it:  to  which  opinion  the  defend- 
ant Donally  excepted. 

331  *There  was  a  verdict  and  judgment 

for  the  plaintiff,  for  960  dollars  with 
interest  &c.  subject  to  a  credit  of  293  dollars 
paid  in  January  1823;  from  which  the  de- 
fendant appealed  to  this  court. 

Johnson,  for  the  appellant. 

The  attorney  general,  for  the  appellee. 

CARR,  J.     The    bills   of   exceptions,    in 
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this  case,  are  hardly  intelligible,  especially 
to  one  no  better  versed  in  accounts  than  I 
am.  I  see  enough,  however,  to  be  of  opin- 
ion, that  the  court  below  clearly  erred.  I 
understand  the  court  to  have  ruled,  that  if 
A.  owes  B.  a  debt  to-day,  for  which  C.  is 
his  surety,  and  assigns  bonds  or  accounts 
to  his  creditor,  in  part  payment ;  and  if,  at 
any  time  before  the  money  on  these  as- 
signed debts  is  collected,  A.  incurs  a  new 
debt  to  B.  for  which  there  is  no  security; 
in  such  case,  B.  may  apply  the  money  when 
collected  to  the  payment  of  this  last  debt, 
and  recover  the  first  debt  from  C.  the 
surety.  This  is  giving  a  latitude  to  the 
doctrine  of  election  as  to  the  application  of 
payments,  beyond  any  thing  I  have  ever 
seen.  The  very  idea  of  election  supposes 
something  to  elect  between.  Where  a  man 
owes  a  debt  by  bond  and  one  by  open  ac- 
count, and  makes  a  payment,  he  may  direct 
the  application  of  it,  because  it  is  his:  if 
he  gives  no  direction,  the  creditor  may  ap- 
ply it  to  which  of  the  two  debts  he  chooses. 
But  if  there  is  but  one  debt  due  at  the  time 
of  the  payment  made,  there  can  be  no  such 
thing  as  election',  and  there  need  be  no 
direction  of  the  debtor:  the  application 
must  be  to  the  only  debt  he  owes.  And 
though  the  payment  be  not  made  in  money, 
it  is  equally  clear,  that  the  property,  or 
evidence  of  debt,  or  whatever  it  may  be 
that  is  assigned  in  payment,  must  go  to- 
wards paying  the  existing  debt,  and  not  a 
debt  of  the  existence  of  which  the  parties 
could  not,  without  the  gift  of  prophecy, 
have  dreamed  at  the  time. 

TUCKER,  P.  The  first  exception  was 
taken  (it  seems)  to  the  admission  of  the 
evidence  to  prove  the  application  of 
332  *the  proceeds  of  the  assigned  debt.  If 
this  assigned  fund  was  not  speci- 
ally directed  to  be  applied  to  the  credit  of 
Richard  and  Robert  Steele,  or  one  of  them, 
it  could  not  be  so  applied  by  Wilson ;  for  it 
was  the  fund  of  William  &  Robert  Steele, 
which,  without  their  assent,  could  not  be 
applied  to  pay  the  several  debt  of  Robert 
Steele.  Under  this  supposition,  then,  there 
was  no  ground  for  introducing  the  evi- 
dence, since  the  question  was  not  a  ques- 
tion of  the  proper  application  of  a  payment, 
but  it  was  properly  a  question,  whether 
these  funds  had  been  authorized  to  be  ap- 
plied, in  any  event,  whether  first  or  last, 
to  the  discharge  of  R.  S.'a  debt;  and  to  this 
matter  the  evidence  had  no  reference.  It 
ought  not  therefore  to  have  been  admitted : 
for  it  was  peculiarly  calculated,  in  this  case, 
to  mislead  the  jury  from  the  real  question 
to  one  which  was  not  properly  before 
them.  If,  on  the  other  hand,  this  fund  was 
directed  to  be  applied  to  the  discharge  of 
R.  S.'s  debt,  it  must  be  so  applied; 
Wilson  had  no  discretion ;  and  the  evidence 
was  improper  in  this  view. 

As  to  the  second  exception,  I  think  the 
instruction  given  was,  in  the  abstract,  er- 
roneous; but  I  am  also  of  opinion,  that  this 
exception,  as  well  as  the  first,  is  so  imper- 
fectly taken  that  the  court  cannot  see  what 
judgment  ought  to  be  given,  and  the  cause 
ought  to  be  sent  back  for  a  new  trial. 
CABEIvL,  J.,  concurred. 
After  the  opinion  of  the  court  was  an- 
nounced,   the    attorney    general   cited   the 


cases  of  Brewer  v.  Knap,  1  Pick.  332,  and 
Peters  v.  Anderson,  5  Taunt.  596, 1  Eng.  C. 
Iv.  R.  202,  and  asked  the  court  to  reconsider 
the  opinion  it  had  given,  as  to  the  right  of 
the  creditor  to  make  the  application  of  the 
proceeds  of  the  debt  of  C.  &  T.  assigned  to 
him. 

CARR,  J.     The  case  of    Brewer  v.    Knap 
was  the  case  of  a  lease  of  a  house    for   one 
year,  by  deed,  at  400  dollars,  payable  quar- 
terly, two  sureties    being  bound    with    the 
lessee  for   the  rent.     After  the  year 
333      was  out,    the  tenant  held  over  *for   a 
year   and  three  quarters,  without  any 
new    contract.     During    the     second    year, 
there      was     a    payment     of     230    dollars 
made    by     the    lessee;    but    whether    this 
payment     was     made     before      or      after 
the    rent"  of     the     second     year     became 
due,  did  not  appear ;  and  that  it  did  not,   is 
expressly   stated    as    a    part    of   the    case. 
Debt  for    rent   was   brought  on   the   deed. 
If  the  payments   were  all  to  be   applied   to 
the  first   year's    rent,    it   was    discharged: 
but  the  plaintiff  applied  the  230  dollars   to 
the  rent  of  the  second  year :  and  the  question 
was,  whether,   in  the  absence  of  all  direc- 
tion by  the  tenant,  he  had  a  right  to  do  so. 
The  court  decided  that  he    had;  but  it  did 
not  touch  the  question,  whether  a  payment 
made  where  there  is  but  one  existing   debt, 
and  ex  necessitate  made    to  that  debt,    can 
be  applied  by  the  creditor  to  an    after   con- 
tracted debt.     The  case  did    not    raise  this 
question.     The  proposition  which  the  coun- 
sel there  discussed  and  contended  for,   was, 
that  if  one    of   the   debts    was   guarantied, 
and  the  other  not,  the  application  should  be 
made,  so  as  first   to  relieve  the  surety  ;  and 
the  court,  saying  that  it  had  heard  or   seen 
no  authority  to  establish  that  point,  held  to 
the  general  doctrine,  that  where    there   are 
several  debts,  and  a  payment  made  without 
appropriating  it  to  either,  the  creditor  may 
apply    it   to     whichever   he    pleases.     The 
other  case  of  Peters  v.  Anderson  was  this: 
the  plaintiff  served  the    defendant   as  sur- 
geon, at  Bance  island,  for  three  years,  under 
an    indenture,    according    to  the  terms   of 
which     his    salary    for     the     three    years 
amounted    to    ;f226.  12.  0.    but   during    the 
same    time    he    had    received    £^,    2.    10. 
leaving  then  due  ;fl29.  9.  2.     At  the  end  of 
three  years,  the  plaintiff  agreed  (not  under 
seal)  to  serve  defendant  in  the  same  capac- 
ity at  the  same  place,  at  the  increased  salary 
of  £VIS.  a  year,    under    which  contract   he 
served  three  years  and  a  quarter,  and  t)ecame 
entitled  to  £56S.  15.  0.  but  he  received  during 
that  time  £\A7.  7.  4.  which  if  deducted  from 
the  last  sum,  left  due  to  him  ;^421.  7.  8.     For 
the  balance  of  ;f  129.  9.    2.  he  brought  cove- 
nant on  the  deed ;  for  the  balance  of    ;f 421. 
7.    8.     he    brought   assumpsit.     The    cases 
were    referred   to    an    arbitrator,     and    he 
awarded  to  the  plaintiff  the  two  sums 
334      for  *  which  he  had   sued,    but   added, 
that    the    defendant    wished    to   take 
the  opinion   of  the  court,  whether,    accord- 
ing to  the  rule  of  law,  the   payments   made 
during  the  last  three  years  ought  not  to    be 
applied  to  discharge  the  specialty  debt  first? 
and  to  enable  him  to  do  this,  the  arbitrator 
stated,  that  the  different  sums  claimed    by 
the   defendant  as  a    set-off,    were    paid    on 
account  generally,  and  not  applied   by   the 
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defendant,  in  discharge  of  the  first  debt 
alone,  nor  was  any  balance  struck  at  the 
close  of  the  first  contract,  in  the  account 
current  kept  by  the  defendant's  agent  at 
Bance  island,  and,  by  consent,  he  annexed 
to  his  award  a  copy  of  the  account.  The 
court  said,  that  the  sums  paid  during  the 
second  term  of  three  years  on  the  general 
account  current,  being  at  last  equally  ap- 
plicable to  both  debts,  would  not  avail  the 
defendant,  by  way  of  set-off  in  the  first  ac- 
tion ;  and  it  stated  the  ground  of  this  to  be, 
the  general  rule,  that  the  debtor,  when 
paying,  not  directing  the  application,  that 
right  devolves  on  the  creditor,  and  was  here 
exercised  by  him.  In  this  case,  as  in  the 
last,  the  question,  whethei;^.«  payment, 
made  when  there  is  but  one  debt,  can  be  ap- 
plied to  an  after  contracted  debt,  was  raised 
neither  by  the  bar  nor  the  bench.  The  case 
'went  expressly,  on  there  being  two  existing 
debts,  and,  of  course,  something  to  elect  be- 
tween, when  the  payments  were  made.  I 
think,  then,  that  neither  of  those  cases  bear 
upon  the  opinion  delivered  by  the  court,  in 
this  case, 

CABEIvL,  J.  I  see  nothing  in  the  au- 
thorities cited  to  alter  the  opinion  of  the 
court. 

TUCKER,  P.  I  have  examined  the  cases 
cited  by  the  attorney  general,  since  the 
opinion  of  the  court  was  intimated  in  this 
case.  I  have  also  re-examined  the  record, 
and  reflected  maturely  upon  the  question 
which  has  been  pressed  on  the  part  of  the 
appellee.  My  impressions  have  been  con- 
firmed, rather  than  weakened^  by  that  re- 
fiection.  I  am  indeed  satisfied,  that  the 
second  bill  of  exceptions,  like  the  first,  is 
too  imperfect  to  enable  us  to  know  the 
state  of  facts,  upon    which  the   instruction 

was  moved;  but  understanding  the 
335      *instruction  to  be,    that  the  creditor, 

in  this  case,  was  not  bound  to  apply 
the  fund  assigned  to  him,  until  the  money 
had  been  collected,  and  that  then  he  had  a 
right  to  apply  it  to  a  debt  which  arose  sub- 
sequently to  the  assignment  but  antecedent 
to  the  collection,  I  cannot  assent  to  the 
proposition.  If  at  the  time  of  assignment 
there  was  but  one  debt  due,  the  amount  as- 
signed could  only  be  fairly  applicable  to  it. 
There  could  be  no  election ;  for  election 
means  choice,  and  choice  can  only  exist 
where  there  are  two  things  at  least  to 
choose  between.  Moreover,  the  debtor  who 
assigns,  can  have  but  one  object,  which 
is  to  pay  the  subsisting  debt.  He  looks  to 
no  other,  and  if  the  application  were  made 
to  another  not  then  subsisting,  this  would 
take  from  him  the  preferable  right  of  elec- 
tion, which  it  is  conceded  he  has.  The 
cases  cited  do  not  assert  any  such  principle. 
In  both  of  them,  the  payment  was  made 
when  there  were  two  distinct  and  separate 
responsibilities;  though,  in  each  case,  it  is 
left  doubtful,  whether  the  last  debt  was 
actually  due  when  the  payment  was  made. 
But  in  each,  the  engagement  to  pay  was 
subsisting,  though  the  debt  might  have 
been  solvendum  in  future.  Those  cases, 
then,  (if  we  accede  to  their  correctness),  do 
not  sustain  the  instruction  here.  For  my 
own  part,  I  think  they  have  strained  the 
doctrine  of  the  creditor's  right  to  apply  the 
payments  far  beyond  what  is  reasonable. 


I  must  remark,  however,  as  I  said  before, 
that  I  do  not  see  how  this  doctrine  can 
properly  come  in  question  in  this  case.  If 
W.  &  R.  8.  assigned  to  Wilson  the  debt  due 
them  by  C.  &  T.  they  must  either  have  di- 
rected to  what  the  proceeds  should  be 
applied,  or  they  did  not.  If  they  did  so 
direct,  at  the  time  of  the  assignment, 
that  direction  must  be  obeyed.  If  they 
did  not,  then  Wilson  could  not  apply 
their  funds  to  pay  Robert's  debts  to  him, 
without  W.  &  R.  S.'s  subsequent  or- 
ders. If  such  orders  were  given,  they 
must  be  obeyed ;  if  not,  he  stood,  when  the 
funds  were  collected,  debtor  to  them  for  so 
much,  and  they  might  have  valued  upon 
him  accordingly.  So  too,  holding  this  ac- 
count, and  in  expectation  of  those 
336  funds,  they  may  have  valued  upon  *it, 
with  his  assent,  for  the  600  dollars  in 
January  1823 ;  and  if  that  was  the  state  of 
things,  the  fund  was  properly  applied  to 
the  liquidation  of  that  debt. 

Judgment   reversed,  and  cause  sent   back 
for  a  new  trial. 


Hyde  v.  Nick. 

April,  1^,  Richmond. 
(Absent  Brooke  and  Cabell,  J.) 

AMlgniBeiit  off  Bond— Pledjre  or  Condltionsl  Sale— 
Qu«re«— CsM  at  Bar.- A  sheriff  havinff  In  his  hands 
a  fl.  fa.  which  he  has  levied  on  g-oods  of  the  debtor, 
on  the  day  appointed  for  sale  of  the  roods,  pro- 
cures from  the  debtor  an  assl^rnment  of  a  bond  of 
a  third  person,  well  secured,  for  $368,  payable  18 
months  after.  In  consideration  of  the  sheriff  un- 
dertaking to  pay  the  amount  of  the  execution, 
which  is  only  $154,  promising-  the  asslinior,  that  if 
he  will  pay  the  amount  of  the  execution  within 
one  month,  the  assig-ned  bond  shall  be  returned 
to  him :  the  assignor  fails  to  pay  the  money  within 
the  month:  whereupon  a  dispute  arises  between 
the  parties,  whether  the  asslsmor  is  still  entitled 
to  redeem  the  bond;  and  then  assignee  pays,  and 
assifirnor  takes  $10,  and  the  assignor  surrenders 
the  written  evidence  held  by  him  of  his  claim  to  re- 
deem the  bond:  Quaere,  whether  the  first  tran- 
action  was  a  pledsre  of  the  bond,  or  a  conditional 
sale  thereof?   but 

Same— Pledge— Rlfrht  off  Redemption.— Held,  if  it  was 
a  pledffe.  the  mortg-asror  is  entitled  to  redeem, 
notwithstanding  his  subsequent  relinquishment 
of  his  equity  of  redemption,  for  a  consideration 
so  grossly  Inadequate;  if  It  was  a  conditional 
sale,  and  the  last  transaction  was  a  confirmation 
thereof,  yet  the  assignor  is  entitled  to  relief 
against  both  transactions,  on  the  sround  of  fraud 
and  oppression  practised  on  him  by  the  assignee 
(an  officer  of  the  law)  and  of  the  inadequate  price 
and  unconscionable  bargain;  dissentlente  Carb. 
J.,  who  held,  that  the  last  contract  put  an  end  to 
the  dispute  on  the  first 

This  was  an  appeal  from  a   decree   of  the 

superiour    court    of   chancery  of  Staunton. 

The  bill  was    exhibited    by    Nick    against 

Hyde,  alleging.  That  in  June  1819,  an 

337      execution  *having  been    sued    out    of 


'Mortgage  and  Conditional  Sale— Distinction  l>etween. 

—See  foot-note  to  Chapman  v.  Turner.  1  Call  280: 
foot-note  to  Robertson  v.  Campbell,  2  Call  421 ;  mono- 
graphic note  on  "Mortgages"  appended  to  Forkner 
V.Stuart,  6  Gratt.  197. 
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the  county  court   of    Rockbridge,   by  one 
Scott     against    Nick,    on     a     forthcoming 
bond,  and  having  been  put  in  the  hands  of 
Hyde,  a  deputy  sheriff  of  the    county,    and 
by  him  levied    on    Nick's    property,    Hyde 
came  to  Nick's  house  to  make    sale   of    the 
property    to     satisfy    the     execution;   the 
amount  then  due  thereon  being  154  dollars. 
That  Hyde  was  in  the  habit  of  shaving  and 
speculating  on   the    needy    and   distressed; 
and  being  apprised  that  Nick  held   a    bond 
of  one  Flint  for  358  dollars,  payable  the  1st 
October  1821,  and  professing  friendship  for 
Nick,  proposed  to  him,  that  if  he  would  put 
that  bond  of  Flint  in  his  hands  by  way    of 
pawn,     he    would     indulge     him    for    four 
weeks;  and    Nick   expressing    his    doubts, 
whether  he  would  be  able  to  raise  the  money 
within  that  time,  Hyde  replied,  that   if    he 
should  not,  it   would   make   no   difference. 
That  Nick  agreed  to  put  the  bond  in    pawn 
upon  those  terms ;    and  Hyde   gave    him   a 
receipt  for  the  bond,  specifying   the    terms 
of  the  pawn.    That  on   the   day   appointed 
for  the  payment  of  the  money,  Nick  having 
raised   about  80  dollars,  tendered  that  sum 
to  Hyde,  who   refused  to  receive   any    sum 
short  of  the  whole  amount  of   Scott's  exe- 
cution.   That  Nick  then    made  a   contract 
with  one  Sloan,  whereby  Sloan  undertook  to 
advance  the    whole   of   the  money,  and   in 
fact  offered  it  to  Hyde,  but   he   refused   to 
receive  it  from  Sloan,  and  persisted  in  hold- 
ing   the   bond;    and    upon    Nick's    remon- 
strating     against     this      injustice,      and 
threatening  to  bring  suit,  Hyde  told  him  he 
was  too  poor  to  go   to  law.    That,  a   few 
months  afterwards,  Hyde,  fearing  that  the 
receipt   he  had  given   Nick    for    the  bond, 
might  defeat  his    purpose  of  appropriating 
the  whole  bond  to   his   own  use,    began    to 
practice  new  wiles  on  Nick,  and  finally  pro- 
posed to  him,  that  he  should  exchange  that 
receipt  for  another,    and  Hyde    would   give 
him  ten  dollars  to  boot ;  and  Nick,  poor  and 
ignorant,  and  thinking  it  probable    it   was 
all  he  could   ever  get,   consented,   received 
the  ten  dollars  from  Hyde,  gave  up  to   him 
his  first  receipt  (which  explained  the  origi- 
nal contract  of  pawn),  and  received  another 
receipt  from  him,  expressing  that  Hyde  had 
bought  of  Nick  the   bond  of  Flint  for 
338      358  dollars,  and  paid  him  for  it,  *and 
that  Hyde  had  received  of  Nick  154  dol- 
lars in  full  of  Scott's  execution  against  him. 
That  Hyde  had  since  collected  the  whole  or 
the  greater  part  of  the  money   due   on    the 
bond.     That  Hyde  had  thus  got  from    Nick 
the  bond  of  Flint  for  358  dollars  by  fraudu- 
lent devices  and    pretences,    and    that    his 
conduct,  in  his  character  of  sheriff  and   as 
an  individual,   was   fraudulent,    oppressive 
and  unjust.     Therefore,  the   bill  called    on 
Hyde    to  produce    the   first   receipt  he  had 
given  for  the    bond,  shewing  the   terms  of 
the  original  contract,  or  to  account  for    the 
loss  of  it,  and   answer   as   to  its   contents ; 
and  prayed  a  decree  against  Hyde,   for  the 
excess    of    the   principal    and    interest   of 
Flint's  bond,  over  and  above  the   principal 
and    interest    due     on      Scott's    execution 
against  Nick. 

Hyde  answered,  that  on  the  day  appointed 
for  the  sale  of  Nick's  property  under  Scott's 
execution,  Nick  offered  to  sell  him  the  bond 
of   Flint   for   358   dollars,    payable   the  1st 


October  1821,  for  the  amount  of  the  execu- 
tion, and  earnestly  solicited  him  to  make 
the  purchase  of  it,  in  order  to  prevent  a 
sacrifice  of  his  property  at  a  sale  under  the 
execution.  That  Hyde  considering  the  dis- 
tant  day  on  which  the  bond  was  payable, 
and  doubting  the  solvency  of  both  Flint  and 
Nick,  at  first  declined  the  purchase  of  the 
bond;  but  afterwards,  in  consequence  of 
Nick's  anxiety  to  prevent  the  sale  of  hia 
property  under  the  execution,  he  agreed  to 
purchase  it,  if  Nick  would  give  him  surety 
in  the  contract  of  assignment  thereof. 
That  Nick  procured  one  Morris  to  join  in 
the  assignment,  and  Hyde  purchased  the 
bond  unconditionally  and  absolutely.  That 
after  the  contract  was  made,  Nick  indicat- 
ing some  dissatisfaction  on  account  of  the 
small  value  he  had  got  for  the  bond,  and 
Hyde  not  thinking  that  it  was  a  very  ad- 
vantageous bargain  to  himself,  he  agreed 
to  give  Nick  a  limited  time,  perhaps  a 
month,  to  pay  the  money  given  for  the 
bond,  namely,  the  amount  of  Scott's  execu- 
tion with  interest,  and  if  the  money  was 
paid  accordingly,  to  return  him  the  bond ; 
and  he  gave  Nick  a  written  memorandum 
expressing  the   terms   of   this   agreement. 

That  this  was  the  whole  of  that  trans- 
339      action:  Hyde    practised   no   arts    *tO' 

induce  Nick  to  sell  him  the  bond ;  he 
was  ignorant  of  its  existence  till  Nick  pro- 
posed to  sell  it  to  him,  and  importuned  him 
to  purchase  it ;  he  made  no  profession  of 
friendship.  That  Nick  did  not,  within  the 
time  appointed  for  paying  Hyde  the  money, 
offer  to  pay  it  or  any  part  of  it,  and  in  fact 
he  made  no  proposition  in  relation  to  it. 
That  after  the  time  had  passed  by,  Nick  ap- 
plied to  Hyde  to  make  some  arrangement  on 
the  subject  through  Sloan,— he  did  not  rec- 
ollect what  was  the  arrangement  proposed, 
— but  no  money  was  offered  either  by  Nick 
or  Sloan ;  and  he  refused  to  accede  to  the 
proposition.  That  Nick  never  threatened 
him  with  a  suit;  but  he  complained,  that 
Hyde  had  made  too  profitable  a  bargain  out 
of  him ;  he  said  that  Hyde  ought  to  allow 
him  at  least  as  much  as  Sloan  had  offered 
for  the  bond,  which  was  ten  dollars  more 
than  Hyde  had  given  him ;  and  thereupon 
Hyde,  though  he  felt  under  no  obligation 
to  give  him  any  thing  more,  yet  being 
desirous  to  get  rid  of  his  complaints,  and 
to  put  an  end  to  all  controversy,  asked  him, 
whether  he  would  be  content,  if  Hyde 
would  give  him  ten  dollars,  in  addition  to 
what  he  had  already  given  him  for  the 
bond ;  and  after  some  chaffering  about  the 
terms  of  final  adjustment,  it  was  agreed, 
that  Hyde  should  pay  Nick  ten  dollars,  give 
him  a  receipt  for  Flint's  bond  as  having 
been  assigned  to  him  without  recourse,  and 
a  receipt  for  the  amount  of  Scott's  execu- 
tion ;  and  that  Nick  should  surrender  to 
Hyde  the  first  receipt  he  had  given  for  the 
bond,  expressing  the  terms  of  the  original 
contract,  and  give  him  a  receipt  in  full  of 
all  demands  on  accdunt  of  the  assigned 
bond.  That  this  agreement  was  executed 
on  the  part  of  them  both ;  and  was  regarded 
by  both  as  a  final  adjustment.  That,  as  to 
the  original  memorandum,  which  was  sur- 
rendered by  Nick  at  the  time  of  the  final 
adjustment,  he  believed  it  was  destroyed  as 
being  no  longer  of  any  use ;  he  had   made 
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search  for  it  among  his  papers,  and  could 
not  find  it. 

The  memorandum   of   the   original    con- 
tract, expressing  the  terms  on  which  Hyde 
was  to  return    Flint's    bond   to   Nick,  was 
never  exhibited.     The  writings  exe- 

340  cuted  by  Hyde  *and  Nick  to  each  other, 
upon     the    compromise     (as    it    was 

called),  were  exhibited,  and  were  as  follows : 
1.  **I  have  bought  a  bond  of  P.  Nick 
on  C.  Flint  for  358  dollars,  due  1st  October 
1821,  for  which  I  have  paid  said  Nick.  I 
iiave  received  from  said  Flint  154  dollars  in 
full  of  an  execution  Scott  &c.  against  said 
JNick.  (Signed)  C.  Hyde,  D.  S."  2.  **I 
have  received  of  C.  Hyde  the  full  amount 
he  was  to  give  me  for  a  bond  of  358  dollars 
I  sold  to  said  Hyde  on  C.  Flint.  Witness 
my  hand  and  seal,  April  16th  1820.  (Signed) 
P.  Nick,'*  and  sealed. 

There  were  many  depositions  filed.  The 
substance  of  the  evidence  deemed  material 
l>y  the  court,  is  stated  in  the  opinions  of 
the  judges.  There  was  no  proof  whatever 
of  any  tender  of  any  money,  by  Nick  to 
Hyde,  according  to  the  terms  of  the  origi- 
nal contract,  ai  the  time  appointed  for  the 
payment  thereof  by  Nick. 

The  chancellor,  without  deciding  whether 
Hyde  had  acquired  Flint's  bond  from  Nick, 
by  extortion  practised  in  his  character  of 
sheriff,  was  of  opinion,  that  Hyde  had  not 
shewn  that  Nick's  original  assignment  of 
the  bond  to  Hyde  was  a  sale  thereof,  but 
on  the  contrary,  he  withheld  a  paper  exe- 
cuted at  the  time,  which  might  explain  the 
exact  terms  of  the  contract ;  that,  therefore, 
it  was  just  to  presume,  that  the  contract  of 
transfer  of  Flint's  bond  by  Nick  to  Hyde, 
was  a  pawn,  reserving  to  Nick  the  right  of 
redemption  within  a  reasonable  time ;  that, 
as  to  the  alleged  compromise,  the  circum- 
stances rendered  that  transaction  very 
<)aestionable,  and  it  was  incumbent  on 
Hyde  to  shew  that  it  was  fair,  and  that 
^ick,  in  making  it,  was  fully  acquainted 
with  his  rights,  which  Hyde  had  not 
shewn:  therefore,  he  decreed,  that  Hyde 
should  pay  Nick  the  balance  of  the  money 
he  had  collected  on  Flint's  bond,  after  de- 
<lucting  the  amount  of  Scott's  execution 
against  Nick,  with  interest  &c.  From  this 
4!lecree,  Hyde  appealed  to  this  court. 

Johnson,  for  the  appellant. 

Stanard,  for  the  appellee. 

341  »BROCKENBROUGH,     J.    I    con- 
sider it  a  matter  of  very  little   conse- 

•qnence,  in  the  present  case,  whether  the 
original  contract  between  the  parties,  is  to 
be  considered  as  a  sale  or -a  mortgage.  If  it 
be  the  former,  it  ought  to  be  set  aside  on 
account  of  the  gross  inadequacy  of  price, 
accompanied  with  the  extortion  practised 
on  a  necessitous  man,  at  the  moment  that 
the  extortioner  was  about  to  proceed,  as  the 
officer  of  the  law,  to  sell  his  property  under 
an  execution,  on  a  forthcoming  bond,  from 
w^hich  there  was  no  escape,  for  no  security 
was  to  be  taken.  If  it  be  a  mortgage,  then 
the  debtor  has 'Unquestionably  the  right  to 
redeem. 

I  admit  that  according  to  the  terms  of  the 
assignment  of  the  bond,  the  contract  at 
first  amounted  to  an  absolute  sale:  but, 
according  to  the  evidence  of  Gilmore,  it 
seems  to  me  that  before  Nick  left  the  room. 


the  parties  converted  the  sale  into  a 
mortgage.  'Hyde  agreed,  that  if  Nick 
would  pay  him  his  money  again  in  a 
month,  he  should  have  his  bond  back 
again,  and  thereupon  a  memorandum  was 
written  to  that  effect.  Now,  if  that  memo- 
randum had  been  written  on  the  same  piece 
of  paper  with  the  assignment,  I  think  it 
would  be  immediately  seen  to  be  a  simple 
defeasance.  The  contract  was  either  not 
completely  closed,  or  if  it  was,  they  agreed, 
before  they  parted,  to  open  and  change  it. 
Whether  Hyde  became  ashamed  of  the  ex- 
travagant imposition  which  he  had  prac- 
tised, and  on  Nick's  appeal  to  him  relented, 
or  thought  that  Nick  was  too  poor  to  raise 
the  money  within  the  time  limited,  and 
therefore  he  was  safe,  is  a  matter  of  no 
moment.  The  agreement  to  giv^  the  time, 
made  it,  I  think,  a  mortgage.  The  sheriff 
agreed  to  pay  off  Scott's  execution,  and  to 
insure  his  safety,  took  the  bond  in    pledge. 

I  do  not  think  that  the  subsequent  trans- 
action between  the  parties  (which  appears, 
from  the  evidence  of  Gold,  to  have  been  on 
the  11th  April  1820)  '* mended  the  bargain" 
between  them,  as  it  is  proved  Hyde  de- 
signed it  should.  Hyde  seems  to  have  been 
very  anxious  to  get  in  the  memorandum, 
which  he  had  previously  given.  While  that 
paper  was  in  existence,  it  would  speak  for 
itself,  and  if  it  could  now  be  produced, 
would  most  probably  shew  clearly, 
342  that  *the  original  transaction  was  a 
mortgage.  The  obtaining  of  the  pos- 
session of  that  paper  by  Hyde,  and  the  non- 
production  of  it,  are  strong  circumstances 
against  him.  Every  thing  should  be  pre- 
sumed against  him  who  suppresses  a  docu- 
ment which  would  explain  the  contract. 
The  witness  Morris  describes  the  scene 
which  occurred  when  that  paper  was  sur- 
rendered. Nick,  who  was  poor  and  illiter- 
ate, was  in  company  with  Hyde,  and  asked 
the  witness  to  examine  his  pocket  book 
for  the  receipt  which  Hyde  had  given  him : 
while  the  witness  was  examining  the  papers, 
Hyde  was  looking  over  his  shoulder,  and 
when  in  passing  them  over,  one  was 
turned  up,  Hyde  exclaimed  that  was  the 
one ;  he  took  possession  of  it,  and  again 
observed  to  Nick,  that  that  was  the  one, 
to  which  the  latter  assented ;  and  so  quick 
was  this  operation,  that  the  witness  had  no 
opportunity  of  examining  it.  It  was  pock- 
eted by  Hyde,  and  has  not  been  seen  since. 
The  money,  which  appears  to  have  been  ten 
dollars,  was  paid,  and  the  new  receipt  was 
executed.  This  new  transaction  was  not  a 
confirmation  of  the  former,  but  a  change 
of  the  bargain,  and  has  in  it  not  one  ingre- 
dient to  recommend  it  to  the  favorable  con- 
sideration of  a  court  of  equity.  It  was  an 
act  of  extortion ;  it  was  an  advance  of  ten 
dollars  in  cash,  for  a  bond  the  net  proceeds 
of  which  would  produce  to  Hyde  about  200 
dollars  in  less  than  eighteen  months  from 
that  time.  It  was  so  hard  a  bargain  against 
Nick,  that,  to  my  mind,  it  is  clear  that  his 
poverty  and  not    his  will  consented. 

I  am  of  opinion,  that  the  decree  of  the 
chancellor  was  correct  in  principle,  but  a 
small  error  has  been  made  in  the  sum  de- 
creed ;  for  which  error  the  decree  must  be 
reversed  with  costs,  and  a  decree  entered 
here  for  the  exact  sum  due. 
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CARR,  J.  The  chancellor  considered  the 
bond  of  Flint  for  358  dollars  transferred  by 
Nick  to  Hyde,  as  a  pledge,  which  might  be 
redeemed  in  a  reasonable  time,  by  paying 
the  amount  of  Scott's  execution  against 
Nick.  I  think  differently.  To  my  mind, 
it  is  clearly  proved  to  have  been  a 
conditional    sale    of    the  bond.     The 

343  answer  responding  to  the  bill,  affirms 
this    positively;    the    assignment   on 

the  bond  was  in  terms  unconditional:  but 
what  seems  conclusive  of  the  fact,  is  the 
evidence  of  Gilmore,  a  witness  examined 
by  Nick.  He  was  present  at  the  transac- 
tion, and  details  clearly  the  circumstances 
shewing  an  absolute  sale  of  the  bond ;  but 
(he  adds)  **when  Hyde  and  this  deponent 
were  going  to  leave  the  place,  Nick  called 
out  and  observed  to  Hyde,  that  be  had  given 
him  too  good  a  bargain  ;  Hyde  replied,  that 
if  he  would  repay  him  the  money  in  a 
month,  he  should  have  the  bond  back 
again ;  whereupon  Hyde  wrote  a  memoran- 
dum or  receipt  to  that  effect ;  this  deponent 
thinks  he  witnessed  it,  and  it  was  given  to 
Nick.*'  In  the  course  of  his  evidence  he  is 
asked  by  Hyde,  whether  the  offer  that  Nick 
might  get  the  bond  by  paying  the  money  in 
a  month,  did  not  come  voluntarily  from 
him?  He  answers,  *  *My  understanding  was, 
that  the  bargain  was  final,  but  that  when 
Nick  complained,  you  made  him  that  prop- 
osition." This  proof,  I  think,  fixes  this 
as  a  conditional  sale  of  the  bond,  according 
to  the  distinction  taken  between  such  sales 
and  mortgages,  in  our  books.  Chapman's 
adm'x  V.  Turner,  1  Call  280;  Robertson  v. 
Campbell,  2  Call  421 ;  Roberts's  adm'r  v. 
Cocke,  1  Rand.  121;  King  v.  Newman,  2 
Munf.  40;  Pennington  v.  Handy,  4  Munf. 
140.  In  Robertson  v.  Campbell,  president 
Pendleton,  delivering  the  opinion  of  the 
court,  says,— **The  great  desideratum, 
which  the  court  has  made  the  ground  of 
their  decision,  is,  whether  the  purpose  of 
the  parties  was  to  treat  of  a  purchase,  the 
value  of  the  commodity  contemplated,  and 
the  price  fixed ;  or  whether  the  object  was 
the  loan  of  money,  and  a  security  or 
pledge  for  repayment  intended?" 

But  though  I  consider  this  a  conditional 
sale,  and  that  the  condition  not  being  com- 
plied with,  the  party  cannot,  after  the  day, 
come  to  equity  for  redemption,  on  the 
ground  of  a  pledge;  yet  it  is  a  case,  in 
which  an  officer  of  the  law,  armed  with  an 
execution,  where  no  security  could  be  taken, 
and  the  day  of  sale  come,  buys  from  the 
debtor  his  property  to  satisfy  that  execution 
on  terms  so  grossly  inadequate,  that,  it  the 
case  %tood  upon  the  purchase  alone,  I 

344  should    be    inclined,  *indeed  I  should 
be  clear,  to  correct  the  procedure,    by 

decreeing  for  the  plaintiff  all  beyond  the 
amount  of  the  execution,  and  the  ten  dol- 
lars. But  the  circumstance  which  thwarts 
me  in  this,  is  the  after  settlement  between 
these  parties.  The  sale  of  the  bond  was  in 
July  1819.  The  money  was  to  be  paid  in  a 
month  to  get  it  back.  We  have  it  in  proof, 
that  the  party  made  exertions  to  raise  this 
money,  but  failed.  He  tells  us  in  his  bill, 
that  it  was  at  this  time  he  discovered  the 
fraudulent  designs  of  Hyde,  and  that  he 
remonstrated  with  him,  and  threatened  to 
sue  him.     This  indicates  both  a  knowledge 


of  the  wrong  which  had  been  practised  on 
him,  and  a  disposition  to  apply  to  the  law 
for  redress.  It  was  a  lis  mota,  at  least. 
Eight  months  after  this  (11th  April  1820) 
Nick  agreed  to  receive  of  Hyde,  ten  dollars 
in  addition  to  the  sum  for  which  he  had 
sold  the  bond, — actually  received  it, — gave 
up  the  former  memorandum, — took  a  receipt 
from  Hyde  for  the  amount  of  the  execution, 
— and  gave  him  one,  as  follows;  **I  have 
received  of  C.  Hyde  the  full  amount  he  was 
to  give  me  for  a  bond  of  358  dollars  I  sold 
to  said  Hyde,  on  C.  Flint,  Witness  my  hand 
and  seal."  Now,  here  is  a  confirmation 
under  seal,  of  the  first  contract;  and  this 
when  the  party  was  no  longer  in  the  power 
of  the  i^heriff,  for  the  execution  was  paid 
off,  this  too,  as  far  as  we  can  perceive,  cooly, 
deliberately  and  understandingly  done; 
done,  as  Gold  the  witness  to  the  receipt 
says,  after  his  advice  to  both  parties  to 
compromise  their  dispute ;  and  done,  as  we 
must  conclude,  both  from  the  nature  of  the 
transaction  and  from  Gold's  evidence,  with 
a  direct  view  to  a  compromise.  Can  we» 
without  the  slightest  proof  to  impeach  thia 
transaction,  set  it  aside?  It  seems  to  me, 
that  this  would  be  going  too  far.  And  I 
think  this  is  the  language  of  the  cases  on 
this  subject.  Thus,  in  Cole  v.  Gibbons,  3- 
P.  Wms.  289,  Martin  had  ;f500.  given  him 
by  his  uncle's  will,  in  case  he  should  sur- 
vive the  testator's  wife;  after  the  testator's 
death,  Martin  being  extravagant,  needy 
and  in  debt,  sold  this  legacy  (he  being  then 
twenty-four  years  old,  and  his  aunt  sixty- 
four)  for  ;^100.  to  be  paid  by  £S.  per 
annum,       but     that      if      testator's     wife 

should   die     before    Martin,  in    such 
345      *case  the  rest  of  the  money  to  be  paid 

in  one  year  next;  Martin  survived  his 
aunt,  and  after  her  death,  with  full  knowl- 
edge of  the  facts,  confirmed  the  bargain. 
He  afterwards  filed  a  bill  to  set  it  aside. 
It  was  first  heard  by  lord  chancellor  King, 
and  afterwards  reheard  by  lord  chancellor 
Talbot.  They  concurred  in  decreeing,  that 
by  his  deliberate  confirmation  of  the  bar- 
gain, Martin  was  bound :  lord  Talbot  re- 
marked, that  had  all  depended  on  the  first 
assignment,  he  would  have  set  it  aside,  as 
being  an  unreasonable  advantage  made  of 
a  necessitous  man ;  but  seeing  that  Martin 
was  afterwards  fully  apprised  of  every 
thing,  had  the  executor's  answer  read  to 
him,  and  yet  chose  to  execute  a  deed  of 
confirmation  of  his  former  assignment,  and 
since  not  the  least  fraud  or  surprize  had 
appeared  on  the  part  of  the  defendant,  it 
was  too  much  for  any  court  to  set  all  thi& 
aside.  In  a  note  on  the  same  case,  there  is  a 
case  reported  as  decided  by  lord  chancellor 
Cowper.  A  man  was  caught  in  bed  with 
another's  wife,  and  the  husband  who  caught 
him,  having  a  sword  in  his  hands,  was. 
about  to  kill  him,  he  being  unarmed  and  in 
his  power;  but  upon  the  man's  desiring  the 
husband  not  to  take  advantage  of  him,  and 
saying  that  he  would  make  him  reparation,, 
they  went  into  another  room,  where  the  man 
gave  the  husband  a  note  for  ;f  100. :  the  hus- 
band called  for  payment;  the  man  excused 
himself  for  not  being  ready  to  pay,  but  gave 
his  bond  for  the  money,  and  after  filed  a. 
bill  to  be  relieved:  lord  Cowper  declared, 
that  if  the  matter  had  rested  on  the  note» 
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which  was  gained  by  a  man  armed  from 
on^  naked,  and  by  duress,  he  should  have 
made  no  difiBculty  of  granting  relief ;  but 
when,  afterwards,  the  plaintiff  had  coolly, 
and  without  any  pretence  of  fear  or  duress, 
entered  into  a  bond  to  the  husband,  he  had 
thereby  himself  ascertained  the  damages, 
and  ought  not  to  be  relieved.  The  great 
case  of  Chesterfield  v.  Jansen,  1  Atk.  301, 
contains  all  the  doctrine  upon  this  subject, 
and  is  a  case  of  the  highest  authority;  and 
the  decree  there  was  in  conformity  with 
the  cases  I  have  quoted.  Upon  this  view  of 
the   case,  I  cannot  but  think  that  the 

346  parties,  having    deliberately  ^settled 
their  dispute,    must  abide  by   it ;  and 

that  the  bill  ought  on  this  ground  to  have 
been  dismissed. 

TUCKER,  P.  I  am  of  opinion,  that 
the  bill,  in  this  case,  is  sufficiently  broad 
to  entitle  the  plaintiff  to  relief  on  one  of 
two  grounds;  either  that  the  transaction 
between  the  parties,  if  to  be  considered  as 
an  absolute  sale  of  Flint's  bond  to  Hyde, 
was  unconscionable  and  oppressive;  or 
that,  if  it  be  considered  as  a  mortgage, 
^ick  was  entitled  to  redeem.  In  either 
aspect  it  appears  to  me  to  have  been  a 
shameful    imposition   on  the  part  of  Hyde. 

Take  it  to  have  been,  as  he  now  says  it 
was,  an  absolute  sale,  and  look  to  the  cir- 
cumstances. First,  the  time :  it  was  on  the 
day  of  sale  of  Nick's  property  under  an 
execution  on  a  forthcoming  bond,  when  all 
further  delay  was  hopeless.  Next,  the 
parties:  Nick  (as  it  proved)  a  poor  and  very 
ignorant,  but  honest  man ;  Hyde,  a  deputy 
sheriff,  astute  and  vigilant,  versed  in  busi- 
ness, in  no  small  degree  conusant  of  the 
law  of  these  matters,  and  skilled  in 
''mending  a  bargain"  (as  he  said  to  one  of 
the  witnesses)  when  he  had  committed  a 
fanx  pas.  This  man  holds  the  execution 
over  Nick,  and  has  him  in  his  power. 
Then,  the  circumstances:  He  took  Nick 
aside,  and  *' after  some  conversation 
apart,"  Nick  let  him  have  the  bond:  what 
passed  in  this  conversation,  who  knows 
save  the  parties?  Nick  says,  Hyde  pre- 
tended friendship  for  him,  and  Hyde  de- 
nies it;  but  he  himself  acknowledges,  in 
his  answer,  Nick's  great  '* anxiety  for  the 
sale  of  the  bond,  to  prevent  a  sacrifice  of 
his  other  property;"  and  in  that  state  of 
things  he  gets  from  a  needy  man,  who  was 
in  his  power,  a  bond  for  358  dollars,  for 
154  dollars.  Did  the  risque  of  insolvency 
justify  this  discount?  Not  at  all.  The  bond 
(it  seems)  was  secured  upon  real  property; 
and  Hyde  not  satisfied  with  that,  requires 
and  obtains  a  man  of  unquestioned  sol- 
vency to  join  in  and  become  responsible  for 
the  assignment.  It  would  be  a  waste  of 
labour  to  cite  authorities,  and  of  words  to 
enter  upon  an  argument,  to  prove,  that  this 
was  a  most  unconscionable  and  oppressive 
bargain,   obtained    by    an    officer   of 

347  the  law  from  a  *debtor  in  his   power, 
and   therefore    peculiarly   the   object 

of  jealousy  and  distrust.  Nothing  is  more 
easy  than  for  persons  so  situated,  to  affect 
a  pain  they  do  not  feel,  at  the  cruel  neces- 
sity which  duty  and  their  own  safety  im- 
pose, of  pursuing  the  strict  course  of  the 
law,  and  to  seem  to  the  world  indulgent 
and  lenient,  while  they  are  practising  the 


most  fraudulent  arts  to  obtain  their  ends. 
Nothing  is  more  easy  for  them,  than  to 
deceive  even  their  victim  himself  by  bland- 
ishments, while  they  are  in  reality  only 
tightening  the  cords  which  bind  him,  and 
enclosing  him  more  inextricably  in  their 
fatal  toils.  The  law,  therefore,  closely 
scrutinizes  all  such  transactions,  and  avoids 
them,  where  there  is  a  taint  of  fraud.  In 
this  case,  it  is  rank  and  offensive,  if  we 
consider  the  transaction  as  an  absolute 
sale,  such  as  it  is  now  affirmed  by  Hyde 
to  have  been.  It  were  charity  to  him  to 
consider  it  to  have  been  originally  a  mort- 
gage. But  he  discards  this  interpretation 
of  his  conduct,  and  insists  that  he  did 
make  an  absolute  purchase  of  the  bond. 
He  thus,  in  effect,  avows  himself  guilty  of 
this  gross  and  shameful  imposition;  but 
he  is  defended  upon  the  ground  that  the  bill 
does  not  charge  official  misconduct,  op- 
pression or  extortion,  and  that  therefore 
the  case  proved  is  not  the  case  made  by  the 
pleadings. 

I  concur  in  the  belief  that  the  transac- 
tion, in  its  origin,  was  an  absolute  sale; 
and  I  am  of  opinion,  that  the  bill  is  broad 
enough  to  comprehend  the  case,  as  proved 
by  the  indisputable  facts  in  the  cause,  and 
to  justify  a  rescission  of  the  contract,  if 
the  parties  themselves  had  not  rescinded  it 
and  substituted  a  contract  of  mortgage  in 
its  stead.  To  prove  this,  let  us  look  at  the 
bill.  It  charges  that  the  execution  against 
the  plaintiff  came  into  the  hands  of  Hyde, 
as  deputy  sheriff.  It  alleges  his  habit  of 
shaving  and  speculating  upon  the  needy 
and  distressed.  It  alleges  that,  on  the  day 
when  Hyde  came  to  sell  his  property  under 
the  execution,  Hyde  pretended  to  be  his 
friend,  and  promised  to  give  him  time  if 
he  would  place  the  358  dollar  bond  in  his 
hands  as  a  pledge ;  that  he  did  so,  and  took 
a  receipt  from  Hyde,  acknowledging  that 
he  held  it  as  a  pledge,  which  Hyde  after* 
wards,  by  another  fraud,  got  from 
him.  It  charges,  that  the  bond  of 
348  358  ^dollars  was  thus  by  fraudulent 
devices  and  pretences  got  from  him, 
and  that  the  acts  of  Hyde,  in  his  character 
as  sheriff  and  as  an  individual,  were  op- 
pressive, fraudulent  and  unjust:  and  it 
asks  for  general  relief.  It  does  not,  in- 
deed, set  forth  that  the  original  act  was  an 
absolute  sale ;  but  this  matter  is  set  forth 
by  Hyde  himself,  and  the  circumstances 
intrinsically  prove,  that  if  so,  it  was  fraud- 
ulent and  oppressive,  and  entitled  the 
plaintiff  to  relief. 

The  chancellor,  however,  considers  the 
case  as  one  of  a  mortgage.  I  think  he 
was  right.  That  the  incipient  act  was  an 
absolute  purchase,  I  do  not  doubt;  and  if 
Hyde  had  once  got  away  from  the  house, 
it  is  probable  he  would  have  stuck  to  it. 
But  Nick  called  him  back  at  once ;  and  told 
him  he  had  given  him  too  great  a  bargain ; 
and  Hyde  then  agreed,  that  if  he  would 
pay  the  money  in  a  given  time,  he  would 
give  up  the  bond.  This  part  of  the  affair, 
the  counsel  for  Hyde  looks  upon  as  a  resale, 
upon  a  condition  strictly  to  be  complied 
with.  I  cannot  consider  it  so.  There  are 
two  other  views  of  it,  much  more  natural 
and  more  favorable  to  the  character  of  the 
appellant,  if    less  so    to   his   pecuniary  in 
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terest.  I  should  consider  the  contract  for 
an  absolute  sale,  rescinded  by  the  parties, 
and  a  contract  for  a  mortgage  substituted ; 
or  I  should  regard  the  whole  affair  as 
forming  but  one  transaction,  and  that 
transaction  a  mortgage  of  the  bond.  The 
witness  says,  **when  Hyde  and  the  depon- 
ent were  going  to  leave  the  place,  Nick 
called  out,  and  observed  to  Hyde,  that  he 
had  given  him  too  good  a  bargain ;  Hyde 
replied,  if  he  would  pay  him  the  money  in 
a  month,  he  should  have  his  bond  back 
again,  and  wrote  a  memorandum  to  that 
effect."  What  was  this  memorandum,  but 
a  defeasance  of  the  act  that  moment  done? 
It  has,  indeed,  been  destroyed  by  Hyde,  but 
the  account  of  it  speaks  plainly  enough  its 
character,  while  it  is  the  business  of  the 
court  to  give  to  it  its  fair  effect.  Now, 
if  a  transaction  can  be  interpreted  with 
equal  fairness  in  two  ways,  in  one  of  which 
the  parties  will  be  found  to  have  acted 
fairly,  legally  and  honestly,  while  the 
other  involves  them  in  guilt,  fraud  and 
oppression,  this  court  cannot  hesitate 
349  how  to  choose  between  them.  *  Ac- 
cordingly, I  am  of  opinion  that  the 
whole  transaction  must  be  taken  together, 
and  thus  be  considered  as  a  mortgage,  or 
the  first  contract  for  a  sale  must  be 
deemed  to  have  been  rescinded,  and  a  con- 
tract for  a  mortgage  substituted  therefor. 
iOither  of  these  alternatives  is  better  than 
to  suppose  that  Hyde  intended  to  hold  on 
to  the  sale,  to  protect  himself  by  the  prin- 
ciple of  Chapman  v.  Turner,  and  to  insist 
upon  a  contract,  which  is  disgraceful  to 
himself,  and  most  oppressive  to  the  ap- 
pellee. 

I  have  carefuly  examined  the  cases  which 
have  been  cited  by  my  brother  Carr,  but 
they  have  not  made  the  same  impression 
on  my  mind,  which  he  has  received  from 
them.  In  Cote  v.  Gibbons,  the  purchaser 
Cole  gave  ;f  100.  for  a  contingent  legacy  of 
;^500.  dependent  upon  the  event  of  Martin 
the  legatee  surviving  the  testator^s  wife. 
Such  a  purchase,  if  there  was  no  fraud 
or  surprize,  was  capable  of  confirmation, 
though  the  court  considered  it  an  unrea- 
sonable advantage  made  of  a  necessitous 
man.  Now,  lord  King  and  lord  Talbot 
both  relied  upon  the  fact,  that  there  was 
no  fraud  in  obtaining  the  first  assignment; 
and,  as  it  was  subsequently  confirmed  with 
deliberation,  after  the  death  of  the  wife 
and  the  determination  of  the  contingency, 
they  were  of  opinion  it  should  be  binding. 
So  in  the  anonymous  case.  Though  the 
note  for  ;^100.  was  void  (when  given) 
for  duress,  yet  as  the  maker  was  liable  to 
damages  for  the  criminal  conversation 
with  the  payee's  wife,  there  was  an  ample 
consideration  to  sustain  the  bond  which 
was  afterwards  given,  deliberately  and 
without  duress.  But  in  this  case,  the  op- 
pression is  monstrous  and  revolting,  and 
the  act  of  confirmation,  as  it  is  called,  is 
more  outrageously  unreasonable  than  the 
original  purchase  of  the  bond.  For  in  the 
purchase,  Hyde  gave  154  dollars  for  a 
bond  of  358  dollars ;  somewhat  less  than 
one  half:  in  the  compromise,  as  it  is  called, 
he  gave  ten  dollars  for  204*  dollars ;  less 
than  one  twentieth.  It  is  true  Nick  was  no 
longer   in  execution,    but   he  was  ignorant 


and  necessitous,  and  the  deputy  sheriff  took 
advantage  of  him  and  obtained  for  ten  dol- 
lars the  release  of  an  equity  of  redemption 
to  the  value  of    204   dollars.     Surely, 

350  *the  cases  cited    cannot   sustain    this 
corrupt      and      vicious      transaction. 

Though  fair  compromises  must  not  be 
broken  in  upon,  yet  no  agreement  of  what- 
ever kind  is  binding,  when  there  is  fraud 
and  oppression  on  one  hand,  and  ignorance 
and  necessity  on  the  other.  Upon  the  whole, 
I  am  of  opinion  that  the  decree  is  right  in 
principle,  though  there  is  an  error  of  a  few 
dollars  more  than  the  appellee  was  entitled 
to,  in  the  amount  decreed ;  for  which  error 
the  decree  must  be  reversed  with  costs, 
and  a  decree  entered  here  for  the  proper 
sum.  

Jones's  Adm'r  v.  Comer's  Ex'or. 

April.  1884,  Richmond. 
^  (Absent  Bbooks.  J.) 

MortffBire^— Satisfaction— Presumption  from  Lapse  of 
Twenty  Years.»-Upon  a  bill  by  mortffaffee  aL«ralnst 
mortfiraffor  to  foreclose,  satisfaction  or  release 
presumed  from  the  lapse  of  20  years,  such  pre- 
sumption being"  corroborated,  rather  than  re- 
butted, by  other  circumstances. 

5ame— Same— Same— How  Relied  on.— Such  presump- 
tion ought  reg-ularly  to  be  relied  on  in  the  answer, 
not  by  way  of  plea  ;  but  if  relied  on  by  plea,  this 
irregularity  shall  not  deprive  the  mortirag'or  of 
the  defence  ;  per  Bbockenbbough.  J. 

Same— Executed  with  Fraudulent  Deslirn —Pore- 
closure.— It  seems,  that  in  case  of  a  mortiragre  exe- 
cuted for  a  fictitious  debt,  with  fraudulent  desig'n 
to  deceive  and  hinder  mortgagor's  creditors,  both 
mortgasror  and  mortcragee  beinr  parties  to  the 
fraud,  thouffh  the  title  might  pass  to  the  mort- 
gag-ee  at  law,  a  court  of  equity  should  not  ffive  him 
its  aid  to  enforce  the  mortgagre. 

Thomas  Comer,  by  deed  dated  the  3rd 
August  1786,  and  duly  recorded  in  the 
county  court  of  Amelia, — reciting  that 
he  was  justly  indebted  to  Richard  Jonea 
in  the  sum  of  ;f  520.  and  20,000  pounds  of  to- 
bacco, payable  the  1st  January  1788, — 
mortgaged  to  Jones,  eight  slaves  and  their 
future  increase,  all  his  stock  of  horses 
&c.  and  household  furniture,  to  secure  due 
payment  of  the  debts. 

351  *Not    long  after  this  mortgage  was 
executed,    James    Henderson    &    Co. 

exhibited  a  bill  against  Comer  and  Jones,  in 
the  county  court  of  Amelia  in  chancery, 
shewing,  that  Comer  was  indebted  to  them 
in  the  sum  of  ;f29.  9.  7.  setting  forth  the 
mortgage  of  the  3rd  August  1786,  executed 
by  Comer  to  Jones,  and  praying,  that  the 
mortgaged  subject  should  be  sold,  and  that 
the  surplus  of  the  proceeds,  after  paying 
whatever  should  be  found  justly  due  to 
Jones,  should  be  applied  to  the  satisfaction 
of    the  debt    due    to    them.     Jones,    in  his 


*Mortirai:e»— Satisfaction— Presumption  from  Lapse 

of  Time.— On  this  subject,  the  principal  case  was 
cited  with  approval  in  Snavely  v.  Pickle.  29  Qratt. 
89  ;  Pitzer  v.  Bums.  7  W.  Va.  76  ;  foot-4hot€  to  Ross  v. 
Norvell,  1  Wash.  u. 

See  generally.. monographic  note  on  "Mortkaees" 
appended  to  Forkner  v.  Stuart.  6  Oratt  197. 

The  principal  case  is  also  cited  in  Hollinirsworth 
V.  Sherman,  81  Va.  (J72. 
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answer  to  that  bill,  said,  that  the  sum  of 
>f520.  in  the  mortgagee  mentioned,  was 
justly  due  from  Comer  to  him ;  and  as  to 
the  20,000  pounds  of  tobacco,  that  Jones 
had  become  surety  for  Comer  to  David  Ross 
for  the  same,  but  that  Ross  having  since 
taken  Comer's  bond  for  the  value  of  the 
tobacco  in  money,  Jones  insisted,  that  he 
was  thereby  exonerated  from  his  responsi- 
bility as  surety  for  this  debt,  and  this  was 
a  question  then  in  litigation  between  Ross 
and  himself.  And  Comer  in  his  answer, 
said,  that  his  mortgage  to  Jones  was  ex- 
ecuted for  a  good  and  valuable  considera- 
tion, namely,  for  moneys  actually  due  from 
him  to  Jones,  as  well  as  to  indemnify 
him  against  suretyships  he  had  incurred 
for  him.  In  August  1791,  the  county  court 
made  a  decree,  appointing  commissioners 
to  settle  and  ascertain  the  exact  amount  of 
Jones's  demand,  and  to  sell  the  mortgaged 
subject,  and  out  of  the  proceeds  to  pay 
Jones  whatever  should  be  found  due  to 
him,  and  out  of  the  surplus  to  pay  the  debt 
due  Henderson  &  Co.  It  appeared,  that  no 
proceedings  were  had  under  this  decree. 
The  plaintiffs  Henderson  Sl  Co.  dismissed 
the  suit  in  March  1794. 

Comer  remained  in  undisturbed  possession 
of  the  mortgaged  subject,  thenceforth,  until 
his  death,  which  happened  in  or  about  the 
year  1811,  and  the  slaves  with  their  in- 
crease (which  was  numerous)  and  the  other 
mortgaged  subject,  came  to  the  hands  of 
his  executor. 

In  August  1812,  Jones  exhibited  a  bill 
against  Comer's  executor  and  his  widow, 
who  were  his  legatees,  in  the  county  court 
of  Nottoway  in  chancery,  setting  forth  the 
mortgage  of  August  1786;  alleging, 
352  that  the  debt  of  £S7Q.  therein  ♦men- 
tioned, was  still  due  (subject  to  a 
credit  of  ;^144. )  with  interest  Ac.  referring 
to  Comer's  answer  to  the  bill  of  James 
Henderson  &  Co.  to  shew,  by  his  own  dec- 
laration on  path,  there  made,  that  the  debt 
was  fairly  and  justly  due  to  him ;  and  pray- 
ing a  foreclosure  of  the  mortgage,  and  a 
sale  of  the  subject  to  satisfy  the  debt  due 
him  with  interest. 

The  executor,  by  way  of  plea,  relied  on 
the  lapse  of  more  than  twenty  years  from 
the  date  when  the  debt  secured  by  the 
mortgage  was  due  and  payable,  and  the 
presumption  of  payment  or  satisfaction 
thence  arising,  as  a  bar  to  the  relief 
prayed.  And,  both  by  plea  and  answer, 
he  referred  to  the  decree  of  the  county  court 
of  Amelia  of  August  1791,  in  the  suit  of 
Henderson  &  Co.  against  Jones  and  Comer ; 
and  insisted,  that  that  decree  was  a  com- 
plete foreclosure  of  Comer's  equity  of  re- 
demption of  the  mortgaged  subject;  that 
Comer  having  held  the  mortgaged  subject, 
which  was  all  personal,  more  than  five 
years  after  his  equity  was  extinguished 
by  that  decree,  the  statute  of  limitations 
was  a  bar  to  any  demand  of  Jones  for  the 
mortgaged  subject;  and  that  as  to  any  de- 
mand which  Jones  might  set  up  on  that 
decree,  that  was  barred  also  by  the  statute 
of  limitations,  by  analogy  to  the  limitation 
of  writs  of  scire  facias  or  debt  on  judg- 
ments, namely,  ten  years. 

Mrs.  Comer,  the  widow,  in  her  answer, 
stated,  that  the  debt  of  £S7Xi,    in  the   mort- 


igage  mentioned,  was ' altogether  fictitious; 
and  she  stated  the  pretexts  devised  by 
her  husband  and  Jones,  to  represent  the 
debt  as  a  real  one ;  that  the  mortgage  was 
a  contrivance  suggested  by  Jones  himself, 
to  protect  Comer's  property  from  his  just 
creditors,  he  being  at  the  time  much  em- 
barrassed with  debt,  though  Comer's  ob- 
ject was  only  to  protect  it  from  executions, 
under  which  it  might  be  sacrificed,  until 
he  could  raise  funds  to  pay  his  just  debts, 
which  he  afterwards  happily  accom- 
plished. 

The  truth  of  Mrs.  Comer's  answer  was,  in 
the  opinion  of  the  chancellor  and  of  this 
occur,  fully  proved. 

To  rebut  the  presumption  of  satisfaction 
arising  from  the  lapse  of  time,  Jones  re- 
lied, 1.  on  the  decree  of  the  county  court 
of  Amelia  of  August  1791,  in  the  case 

353  of    Henderson   *&    Co.    against    him 
and  Comer;  and   2.  on  the  deposition 

of  two  witnesses,  testifying  that  Comer 
not  long  before  his  death,  made  acknowl- 
edgments from  which  the  existence  and 
justice  of  the  debt  might  be  inferred. 
This  evidence  is  fully  stated  and  consid- 
ered, in  the  opinion  of   Brockenbrough,    J. 

Jones  died  pending  the  suit  in  the  county 
court,  and  it  was  revived  by  his  admin- 
istrator. 

The  cause  having  lingered  long  in  the 
county  court,  was  at  length  removed  by 
consent  of  parties,  to  the  superiour  court  of 
chancery  of  Richmond.  The  chancellor, 
upon  the  hearing,  dismissed  the  bill  with 
costs,  from  which  decree  Jones's  adminis- 
trator appealed  to  this  court. 

The  attorney  general  and  Stanard,  for 
the  appellant. 

Johnson,  for  the  appellee. 

BROCKENBROUGH,  J.  This  is  a  case 
of  very  extraordinary  aspect  in  many  re- 
spects. I  am  very  strongly  inclined  to  the 
opinion,  that  the  mortgage  was  entirely 
fictitious  and  fraudulent;  that  Jones  the 
mortgagee  was  at  least  in  pari  delicto  with 
Comer  the  mortgagor;  and  that  although, 
in  a  court  of  law,  he  probably  might  have 
maintained  his  action  of  detinue  on  the 
deed,  which  passed  to  him  the  legal  title, 
yet  when  he  comes  into  equity  to  foreclose 
the  equity  of  redemption,  he  ought  to  be 
told,  that  in  such  a  fraudulent  and  scanda- 
lous transaction,  the  condition  of  the  de- 
fendant is  a  better  one  than  his.  I  have 
not  thought  it  necessary,  on  this  occasion, 
to  go  at  large  into  this  doctrine,  particularly 
as  it  has  been  very  little  discussed  at  the 
bar.  I  shall  content  myself  with  referring 
to  the  opinion  of  Coalter,  J.,  in  Starke's 
ex'ors  V.  Littlepage,  4  Rand.  375,  which 
appears  to  me  to  contain  a  great  deal  of 
sound  doctrine.  I  shall  take  up  the  case  on 
other  grounds. 

Admitting  that  the  mortgage  was  exe- 
cuted to  secure  a  bona  fide  debt,  the  next 
question  is,  whether,  according  to  the  proofs 
in  the  cause,  we  ought  not  to  refuse  any 
relief  to  the  plaintift,  on  the  ground,  that, 
from  the  great  lapse  of  time,  the  debt  should 
be  presumed  to  be  paid    or   released? 

354  *The  mortgage   was  executed   in  Au- 
gust 1786,  the  debt  was  made  payable 

on  .the  Ist  January  1788,  and  the  bill  was 
not    filed    till     August    1812,    a    period    of 
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twenty-six  years  from  its  execution,  and  of 
more  than  twenty-four  after  the  debt  became 
due.  Twenty  years  is  a  sufficient  period  to 
authorize  the  presumption  of  payment  in 
debt  on  bonds ;  and  where  it  appears  that 
the  debt  had  not  been  satisfied,  the  jury 
under  particular  circumstances,  and  on  ac- 
count of  the  great  lapse  of  time,  may  pre- 
sume it  was  released,  filanshard  on  Lim. 
93;  Washington  v.  Brymer,  Peake*s  Ev.  app. 
No.  4.  .  So  too,  in  mortgages  even  on  land, 
the  right  of  redeeming  after  twenty  years 
is  presumed  to  have  been  abandoned,  and  a 
fortiori  it  applies  to  mortgages  of  slaves: 
and  if  the  creditor  does  not  seek  to  foreclose 
the  equity  of  redemption  within  that  time, 
a  strong  presumption  arises  that  the  debt 
has  been  paid,  or  the  deed  released.  Ross 
V.  Norvel,  1  Wash.  14. 

It  is  objected  here,  that  as  the  presump- 
tion is  not  relied  on  in  the  answer  of  the 
executor  of  Comer,  it  cannot  now  be  taken 
advantage  of,  in  the  argument  of  the  cause. 
To  this  it  may  be  answered,  that  he  relied 
on  the  lapse  of  twenty  years  in  his  plea  as 
a  bar,  and  in  his  answer  on  the  statute  of 
limitations.  Both  of  those  defences  were 
inadmissible  in  the  form  which  they  as- 
sumed, but  they  afford  sufficient  evidence 
that  the  defendant  relied  on  the  lapse  of 
time  to  defeat  the  claim,  and  the  plaintiff 
knew  well  that  it  was  relied  on,  as  he  has 
taken  two  depositions  at  least,  to  repel  the 
presumption.  Surely,  we  ought  not,  in 
equity,  to  insist  on  this  matter  being  spe- 
cially pleaded,  when  we  know  that  even  at 
law  it  is  relied  on  under  the  plea  of  pay- 
ment. In  Ross  V.  Norvel,  the  answer  did 
not  rely  on  time  as  an  obstacle  to  the  re- 
demption of  the  mortgaged  slaves,  but  the 
objection  was  taken  by  the  counsel  in  the 
court  of  appeals.  The  court  did  not  take 
an  exception  for  that  cause,  but  went  into 
an  argument  to  prove,  that  not  five,  but 
twenty  years,  was  the  period  within  which 
a  redemption  should  be  permitted.  I  think, 
then,  that  we  may  enter  upon  the  question 
whether  in  this  case  the  debt  may  be  pre- 
sumed to  be  paid,  or  the  mortgage  re- 
leased. 
355  *The  mortgagee  remained  quiet 
without  bringing  a  suit,  for  more 
than  twenty-four  years;  in  the  mean  time, 
however,  a  creditor  of  Comer  to  a  small 
amount,  filed  his  bill  in  equity  against 
Comer  and  Jones  the  mortgagee,  requiring 
the  foreclosure  of  the  mortgage,  that  the 
property  should  be  sold  to  discharge  it,  and 
the  surplus  applied  to  the  satisfaction  of  his 
debt.  A  decree  was  made  in  August  1791, 
according  to  the  prayer  of  the  bill,  and  in 
March  1794,  the  bill  was  dismissed  by  the 
plaintiffs.  This  of  itself  affords  the 
strongest  presumption,  that  as  that  plaintiff 
was  paid  his  debt,  so  the  mortgage  was  dis- 
charged, because  according  to  the  terms  of 
the  decree,  the  mortgage  was  to  be  paid  be- 
fore the  plaintiffs  could  receive  the  amount 
of  their  debt.  After  that  period,  there  is 
some  evidence  to  prove  that  Jones  forbad 
the  sale  of  Comer's  property  when  it  was 
taken  in  execution,  and  this  is  relied  on  by 
the  appellant,  to  prove  that  the  mortgaged 
debt  was  still  unsatisfied ;  but,  to  my  mind, 
it  only  proves,  that  Jones  was  guilty  of  a 
fraud  on  Comer's  creditors,  and  that  he  was 


willing  to  deceive  them,  by  setting^  tip  a 
mortgage  which  had  been  previously  dis- 
charged. This  fraud  cannot  avail  him,  and 
ought  not  to  be  countenanced  in  equity. 
After  these  proceedings,  Jones  still  re- 
mained quiet,  till  after  the  great  lapse  of 
time  before  mentioned,  and  till  after  Comer 
had  sunk  into  his  grave. 

Let  us  now  advert  to  the  evidence,  which 
is  relied  on  to  repel  the  presumption  of  sat- 
isfaction arising  from  time,  and  the  cir- 
cumstances just  mentioned.  This  consists 
of  the  depositions  of  Elizabeth  Jones,  and 
Peter  Bland,  who  testify  to  acknowledg- 
ments made  by  Comer,  some  short  time  be- 
fore his  death.  This  evidence  is  liable  to 
the  objection,  that  it  relates  to  mere  casual 
conversations,  which  occurred  fifteen  and 
thirteen  years  before  the  depositions  were 
taken.  Mrs.  Jones's  evidence  is  liable  to 
the  further  objection,  that  it  relates  a  con- 
versation, which,  she  says,  happened  during' 
an  illness  before  the  one  of  which  Comer 
died.  Now,  it  is  proved  by  another  witness, 
that  Comer  was  not  ill,  at  any  time,  for 
five  or  six  years  before  his  last  illness.  The 
attack  made  on  the  credit  of  Bland 
356  has  not  been  successful.  He  *is  proved 
to  be  a  man  of  good  character.  Ad- 
mitting, however,  that  Comer  did  make  the 
remark  ascribed  to  him,  it  ought  not  to  be 
deemed  sufficient  to  repel  the  presumption 
arising  from  the  before  mentioned  circum- 
stances. Bland  wished  to  extract  from 
Comer  some  information  respectini?  the 
validity  of  the  mortgage.  He  told  Comer, 
that  he  had  been  under  the  impression,  that 
the  deed  was  a  fraudulent  one.  Comer  re- 
plied, that**  he  was  mistaken;  that  the  deed 
was  given  for  a  valuable  consideration; 
that  Jones  was  justly  entitled  to  the  prop- 
erty conveyed  by  the  deed."  It  may  have 
been  on  valuable  consideration,  and  yet 
the  debt  subsequently  discharged.  And  it 
does  not  appear,  at  what  time  Jones  was 
justly  entitled  to  the  property,  whether  at 
the  time  the  deed  was  executed,  or  at  the 
time  he  was  speaking.  If  the  former,  it 
was  not  incompatible  with  the  fact,  that 
the  title  had  been  subsequently  released.  It 
was,  moreover,  a  loose  remark ;  for  the  mort- 
gagor had  possession  of  the  property,  and 
had  a  right  to  redeem  it;  how,  then,  could 
he  say  that  Jones  had  a  just  title  to  it?  I 
do  not  think  that  a  jury  would  attach  any 
weight  to  an  admission  so  made,  and  under 
the  circumstances  then  existing. 

This  repelling  evidence  is  counterbalanced 
by  another  fact,  which  goes  strongly  to 
fortify  the  presumption  arising  from  time, 
and  from  the  decree  of  1791.  I  refer  to  the 
fact  of  Jones's  embarrassed  circumstances. 
Several  witnesses  prove,  that  he  was  op- 
pressed with  debts  for  twenty  or  thirty 
years  before  his  death.  He  could  not  keep 
his  property  together,  says  one  of  them, 
without  using  the  assets  of  the  numerous 
estates  which  came  to  his  hands.  It  is  not 
at  all  probable,  that  a  man  so  situated 
would  permit  his  debtor  to  retain  for  a  space 
of  twenty-four  years,  so  large  a  debt,  with- 
out calling  him  to  account;  he  must  have 
been  conscious,  that  Comer  could  prove  sat- 
isfaction or  a  release.  I  think  the  decree 
should  be  affirmed. 

CARR,    J.     I    have   given    this  record  a 
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most  carefnl  examination,  and  have  seldom 
risen  from  such  a  task,  with   stronger  con- 
victions   than  I    feel,    that    there    is 

357  nothing  due  to  *Jones,  and  that  we 
ought  to  afSrm  the  decree.  With  re- 
spect to  Starke  v.  I^ittlepage,  it  does  not 
seem  to  me  necessary  to  say  any  thing.  It 
is  the  decision  of  a  divided  court  of  three, 
which  we  never  consider  as  authority.  I 
think  the  opinion  of  judge  Coalter,  in  that 
case,  was  right ;  and  I  cannot  find  any  thing 
in  the  cases,  cited  by  our  late  worthy  brother 
Green,  to  authorize  the  rule  he  has  drawn 
from  them.  Strictly  speaking,  I  think  the 
plea  in  this  case,  of  the  former  suit  and  de- 
cree, is  a  good  bar;  for  the  dismissal  of 
that  suit  by  the  plaintiffs  at  that  stage, 
could  never  affect  the  order,  so  far  as  it  re- 
lated to  the  settlement  between  Jones  and 
Comer:  that  was  res  adjudicata.  There  are 
cases  enough  to  shew,  that  such  a  suit  is  a 
good  bar;  but  I  do  not  think  it  is  worth 
while  to  touch  the  point.  The  great  matter 
is,  that  the  mortgage  and  the  debt,  and  the 
whole  machinery,  is  a  fiction.  This  is  a 
matter  of  fact,  and  need  not  be  commented 
on.     I  think  the  decree  should  be  afiBrmed. 

CABELL,  J.  I  am  for  affirming  the  de- 
cree. 

TUCKER,  P.  I  am  entirely  satisfied, 
from  the  facts  appearing  in  this  case,  that 
the  mortgage  was  fraudulently  contrived  to 
cover  Comer's  property  from  the  demands 
of  his  creditors.  In  this  aspect  of  the  case, 
although  I  do  not  question  the  decision  of 
Starke  v.  Littlepage,  which  rests  upon  the 
express  provision  of  the  statute,  that  a 
fraudulent  deed  shall  be  held  good  between 
the  parties,  yet  I  cannot  agree  that  a  court 
of  equity  should  open  its  doors  to  a  man 
who  is  guilty  of  the  duplicated  fraud,  first 
of  aiding  to  deceive  the  creditors  of  his 
friend,  and  then  of  defrauding  that  friend 
by  keeping  the  property  to  himself.  If  he 
has  the  legal  title  under  the  statute,  let 
him  get  the  property  at  law,  if  he  can.  Let 
him  even  by  a  recovery  there  exclude  the 
defendant  from  redemption.  I  would  not 
extend  relief  to  the  fraudulent  mortgagor, 
unless  upon  mature  reflection,  I  should  be 
unable  to  get  over  the  authority  of  Austin's 
adm'r  v.  Winston's  ex'or,  1  Hen.  Sc  Munf. 
32.  I  incline  to  the  opinion,  expressed  by 
the  court  in  Brackenbury  v.  Bracken- 

358  bury,  2  *Jac.  &.  Walk.  390,  that,  in  an 
illegal  transaction  like  this,  in  which 

both  parties  are  guilty  of  a  combination  to 
defraud  others,  a  court  of  equity  should 
give  aid  to  neither.  I  have  diligently 
searched,  and  I  find  no  case  in  which  a 
fraudulent  mortgagee,  whose  mortgage  was 
a  fraud  on  others,  has  been  entertained  on 
a  bill  to  foreclose.  What  does  the  plaintiff 
ask  here?  not  surely  to  give  him  the  prop- 
erty, but,  by  an  equitable  proceeding,  to 
foreclose  the  defendant,  and  to  quiet  him 
thereby  .from  future  demands.  What  right 
has  he  who  has  been  party  to  a  gross  fraud, 
to  ask  protection  from  the  harassings  of  the 
partner  in  bis  guilt?  Nay  more,  what  right 
has  he  to  expect  the  court  of  equity  to  ex- 
tend the  statute  of  limitations  from  five 
years  to  twenty,  in  his  t)ehalf?  What 
merits  of  his  entitle  him  to  this  indulgence? 
Tet,  if  he  is  entertained  here,  presumption 
of    payment   or  of  release  cannot  be  raised 


under  twenty  years,  whereas  if  he  sues  at 
law  be  is  barred  by  five  years  possession 
adverse  to  his  claim. 

It  is  true,  the  cases  are  very  strong  to 
the  point,  that  a  party  shall  not  be  received 
to  set  up  a  defence  at  law,  which  is  founded 
upon  his  own  fraudulent  conduct.  Monte- 
fiori  v.  Montefiori,  1  W.  Blacks.  363.  I  have, 
however,  met  with  no  case  in  equity,  in 
which  this  principle  has  been  applied  to  the 
protection  of  a  plaintiff,  upon  whom  a  gross 
fraud  has  been  fixed.  So  far  from  it,  that 
there  are  cases  to  be  found,  which  sustain 
the  principle  of  Austin's  adm'r  v.  Winston's 
ex'or,  in  relieving  a  particeps  criminis,  be- 
cause he  is  not  in  pari  delicto;  Osborne  v. 
Williams,  18  Ves.  379.  Surely,  no  case  can 
arise  in  which  the  disparity  is  greater  than 
this,  where  the  debtor  commits  the  fraud- 
ulent act  under  the  grinding  pressure  of  his 
necessities ;  while  the  false  friend  whom  he 
associates  with  him,  has  no  such  duress 
operating  upon  him,  and  by  his  conduct  has 
excluded  even  the  suspicion,  that  he  was 
betrayed  into  injustice  to  others,  by  the 
amiable  weaknesses  of  our  nature.  Stand- 
ing even  thus,  the  debtor  would  not  be  in 
pari  delicto;  but  when  to  this  the  party 
adds  the  double  fraud  of  betraying  him 
whom  he  affected  to  serve,  his  guilt 
359  is  immeasurably  ^greater  than  that 
of  the  unfortunate  victim  of  the  res 
angustae  domi.  To  such  a  plaintiff  I  do  not 
think  the  law  permits  us  to  minister. 

Decree  affirmed. 


Donally  v.  Ginatt's  Adm'r. 

April.  1834,  Richmond. 

(Absent  Brooks.  J.) 

Chsncery  Practice— Relief  affalnst  Judgment— NeffU- 
KeDce  In  Defence  at  Law*— Case  at  Bar.— A  landlord 
having-  distrained  iroods  as  goods  of  his  tenant  for 
rent,  another  person  claiming-  the  goods  as  his 
property  brings  replevin  for  the  same,  but  his  ac- 
tion of  replevin  is  dismissed  for  want  of  a  declara- 
tion, and  this  is  imputable  to  his  own  neglect : 
then  the  landlord  brings  suit  on  the  replevin  bond 
and  recovers  Judgment:  Heu),  the  defendant  is 
not  entitled  to  relief  in  equity  on  the  ground  that 
the  goods  distrained  were  in  fact  his  property. 


*Equltable  Relief-Laches.— In  Slack  v.  Wood.  9 
Oratt  40, 42  (see  also,  foot-note  to  this  case),  it  is  said : 
In  the  case  of  Floyd  v.  Jayne,  6  John.  Ch.  R.  479, 
C^HANCBixoR  Kent  states  the  settled  doctrine  and 
practice  of  the  court  of  equity  as  well  as  of  courts  of 
law,  to  be,  that  a  party  is  not  entitled  to  relief  after 
verdict  upon  testimony  which  with  ordinary  care 
and  diligence  he  might  have  procured  and  used 
upon  the  trial  at  law  :  And  he  adds  that  'it  would  be 
establishing  a  grievous  precedent,  and  one  of  great 
public  inconvenience,  to  interfere  in  any  other  case 
than  one  of  Indispensable  necessity  and  wholly  free 
from  any  kind  of  nefflig-ence.*  This  doctrine  has 
been  fully  recognized  in  this  court  by  repeated  ad- 
judications. Bierne  v.  Mann,  5  Leig-hSdi;  Oswald, 
etc.,  V.  Tyler,  etc..  4  Rand.  19  ;  Faulkner's  Adm'x  v. 
Harwood,  6  Rand.  126.  And  to  the  same  effect  are 
De  Limav.  Olasseirs  Adm'r,  4  Hen.  &  Munf.  869: 
Turpin  V.  Thomas,  2  Hen.  &  Munf.  189 ;  Tapp  v.  Ran- 
kin, 9  Leigh  478 ;  Donally  v.  OinatVs  Adm'r,  6  LHoh 
859  :  Haden  v.  Garden,  7  Leigh  157 :  Turner  v.  Davis, 
7  Leigh  227 :  Auditor  v.  Nicholas,  2  Munf.  81  :  Arthur 
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3mm»—  Injanctloa  —  Partial  DlMointlon  —  Costs. t—  In- 

Junction  to  a  judcrment  at  law  is  perpetuated  as  to 
part,  beinff  the  amount  of  just  discounts  claimed 
by  plaintiff  in  equity,  of  which  he  migrht  have 
availed  himself  at  law  if  he  had  made  defence  : 
and  is  dissolved  as  to  the  residue  ;  and  the  chan- 
cellor decrees,  that  the  plaintiff  in  equity  shall 
pay  the  defendant  there,  his  costs :  Held,  the 
decree  for  costs  is  risrht 

A  bill  was  exhibited  in  the  superior  court 
of  chancery  of  Clarksburg,  by  Donally  A 
Steele  against  Ginatt,  setting  forth,  that 
Slaughter  and  Ginatt,  being  each  owners 
of  salt  works  in  Kanawha,  severally  leased 
the  same  to  one  Cheek ;  that  Cheek  delivered 
35  barrels  of  salt  to  Slaughter,  on  account 
of  the  rent  due  to  him,  and  Slaughter  sold 
the  salt  to  Donally  &  Steele ;  that  Ginatt 
afterwards  distrained  the  same  salt,  as  the 
property  of  Cheek,  for  rent  due  by  Cheek  to 
him,  whereupon  Donally  A  Steele  brought 
replevin  against  him;  that  they  retained 
Mr.  James  Wilson  as  their  attorney  to  pros- 
ecute   the    suit,    but   it    was  dismissed  for 

want  of  a  declaration ;  that  they  then 
360     discovered    that   Mr.  Wilson  *had  not 

acted  as  their  attorney,  and  he  now 
said,  that  he  early  told  the  plaintiff  Donally 
that  he  should  withdraw  from  the  suit,  but 
of  this  Donally  had  no  recollection;  that 
Ginatt,  having  had  the  action  of  replevin 
dismissed,  brought  suit  against  Donally  & 
Steele  and  their  surety,  upon  the  replevin 
bond,  and  recovered  in  the  circuit  court  of 
Kanawha,  judgment  for  161  dollars,  the 
court  being  of  opinion  that  it  was  not  com- 
petent to  Donally  &  Steele  to  shew,  in  that 
ax:tion,  either  that  there  was  no  rent  due 
from  Cheek  to  Ginatt,  or  that  the  salt  he 
had  distrained,  was  their  property.  That 
Donally  &  Steele,  pending  Ginatt's  action 
against  them  on  the  replevin  bond,  had  re- 
covered two  judgments  .against  Ginatt  be- 
fore a  justice  of  the  peace,  one  for  18 
dollars,  and  the  other  for  20  dollars,  with 
interest  and  costs,  and  had  thereupon  sued 
out  writs  of  ca.  sa.  upon  which  Ginatt  was 
taken  in  custody,  and  afterwards  discharged 
as  insolvent,  he  surrendering  in  his  schedule 
of  effects,  his  claim  against  Donally  & 
Steele  on  their  replevin  bond.  And  that 
Ginatt  was  bound  as  special  bail  for  one 
Smith  in  an  action  which  Donally  had 
brought  against  Smith,  and  that  Smith  had 
absconded.  And  the  prayer  of  the  bill  was 
for  an  injunction  to  inhibit  Ginatt  from 
executing  his  judgment  at  law  upon  the 
replevin  bond,  on  the  ground  that  the  35 
barrels  of  salt  he  had  distrained  was  really, 
at  the  time,  the  property  of  Donally  & 
Steele,  and  that  the  dismission  of  their 
action  of  replevin  without  a  trial  of  the 
merits,  was  accidental ;  or  at  least,  that  the 
plaintiffs'  just  claims  against  Ginatt  upon 
the  magistrate's  judgments,    and  Donally's 

V.  Chavls.  6  Rand.  142  :  Fenwlck  v.  McMurdo.  8 
Munf.  ?44.'' 

See  also,  foot-note  to  next  case. 

tCo«t».— On  the  subject  of  costs,  see  principal  case 
cited  In  Tnley  v.  Barton,  79  Va.  401. 

See  further  on  this  subject,  monographic  note  on 
"Costs"  appended  to  Jones  v.  Tatum.  19  Gratt.  720. 
As  to  costs  in  Injunction  cases,  see  also,  monographic 
note  on  "Injunctions"  appended  to  Clay  tor  v.  An- 
thony. 16  Gratt.  618. 


claim  against  him  as  special  bail  of  Smith, 
should  be  set-off  against  his  judgment 
against  them. 

Ginatt,  in  his  answer,  denied  that  Mr. 
Wilson  had  been  retained  by  Donally  A 
Steele  in  their  action  of  replevin  against 
him,  and  shewed  that  that  action  was  con- 
tinued on  the  docket  for  nineteen  months 
before  it  was  dismissed  for  want  of  a  decla- 
ration. And  he  demurred  to  so  much  of  the 
bill  as  sought  to  open  the  question,  whether 
there  was  any  rent  in  arrearand  due  to  him 
from  Cheek,  at  the  time  of  his  distress  for 
rent,  or    whether   the   salt  distrained 

361  was  the  *property  of  Donally  &  Steele. 
As    to    the   set-offs    claimed    in    the 

the  bill,  he  alleged,  that  he  had  other  de- 
mands against  Donally  &  Steele,  which 
would  nearly  suffice  to  extinguish  those 
set-offs ;  and  as  to  his  obligation  as  special 
bail  of  Smith  to  Donally,  he  objected,  that 
that  would  furnish  no  ground  of  set-off, 
until  he  should  be  made  liable  as  baiL 

There  were  several  depositions  taken  and 
filed  by  the  plaintiffs,  to  prove  that  the  35 
barrels  of  salt,  which  had  been  distrained 
by  Ginatt,  really  belonged  to  them.  And  it 
appeared,  that  Mr.  Wilson  ordered  the  writ 
of  replevin  for  Donally  &  Steele  ag^ainst 
Ginatt;  but  that  a  few  days  after,  he  in- 
formed them,  that  he  should  withdraw  from 
the  cause,  in  consequence  of  his  being  re- 
tained as  Ginatt's  counsel  in  several  other 
cases,  and  that  Donally  A  Steele  acquiesced, 
and  said  they  would  retain  other  counsel. 
They  never,  in  fact,  retained  any  other 
counsel  to  prosecute  the  suit  for  them.  It 
appeared  also  (as  the  answer  alleged)  that 
the  action  of  replevin  was  continued  on  the 
docket  for  nineteen  months,  before  it  was 
dismissed  for  want  of  a  declaration. 

Pending  the  suit,  the  plaintiff  Steele  and 
the  defendant  Ginatt  died ;  and  it  was  re- 
vived against  Ginatt *s  administrator. 

The  chancellor,  on  a  hearing,  allowed 
the  surviving  plaintiff  three  set-offs, 
one  for  15  dollars  50  cents  and  one 
for  20  dollars  (being  the  two  magis- 
trate's judgments  recovered  against  Gi- 
natt), and  a  third  for  35  dollars  16  cents 
(being  a  balance  due  from  Ginatt  for  prison 
fees,  while  he  was  in  custody  under  the 
writs  of  ca.  sa. ),  with  interest  on  each  Ac, 
and  as  to  so  much  he  perpetuated  the  in- 
junction ;  and  he  dissolved  it  as  to  the  resi- 
due of  Ginatt's  judgment  at  law;  and 
decreed,  that  the  plaintiff  should  pay  the 
defendant  his  costs.  The  plaintiff  appealed 
from  the  decree  to  this  court. 

Johnson,  for  the  appellant. 

Stanard,  for  the  appellee. 

BROCKENBROUGH,  J.  I  think  the  de- 
cree should  be  affirmed.  The  appellant 
had    no    right    to   come    into  equity. 

362  *after  his  great  laches  in  prosecuting 
his   action    of   replevin.     The  excuse 

he  alleges  for  his  negligence,  has  no 
foundation.  The  attorney  whom  he  em- 
ployed at  first,  and  who  ordered  the  writ 
against  Ginatt,  applied  to  him  to  be  re- 
leased from  his  engagement,  and  the  appel- 
lant agreed  that  he  might  withdraw. 

As  to  the  decree  for  costs,  I  think  that 
also  right.  The  injunction  was  dissolved, 
except  as  to  the  sum  of  71  dollars  66  cents, 
which  the  chancellor  allowed  as  a  good  aet- 
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off  ag'ainst  Ginatt's  jndgment.  The  sum 
was  composed  of  two  judgn;  nts  on  magis- 
trate's warrants,  which  Donally  had  re- 
covered against  Ginatt,  and  for  which  he 
bad  taken  him  in  execution,  and  of  the  jail 
fees  for  supporting  Ginatt  while  in  custody. 
The  judgment  of  Ginatt  against  Donally 
and  others  on  the  replevin  bond,  wae  ren- 
dered in  the  circuit  court  after  the  two 
magistrate's  judgments  were  rendered,  and 
after  the  jail  expenses  were  incurred.  If 
Donally  had  applied  by  motion  to  the  cir- 
cuit court,  to  allow  him  a  credit,  for  the 
amount  of  the  two  judgments  and  the  jail 
fees,  on  the  execution  which  Ginatt  might 
issue  on  his  judgment  against  him,  that 
court  would  have  heard  the  application,  and 
allowed  the  credit.  There  would  have  been, 
then,  no  necessity  for  his  applying  to  a 
court  of  equity  to  allow  him  the  set-offs, 
since  he  could  have  obtained  them  as  well 
by  applying  to  the  court  of  law.  I  do  not 
mean  to  say,  that  the  chancellor  did  not 
rightly  allow  them ;  at  any  rate,  the  appel- 
lee does  not  complain  of  it.  But,  surely, 
the  allowance  of  these  set-offs  to  the  appel- 
lant, affords  no  reason  why  the  costs  of 
the  suit  in  chancery  should  be  thrown  on 
the  appellee,  who  has  substantially  pre- 
vailed in  that  court,  and  in  this  court. 

CARR,  J.  The  decree  should  be  affirmed. 
The  statute  1  Rev.  Code,  ch.  113,  {  23,  A\  5, 
pp.  451,  2,  prescribes  a  particular  mode  in 
which  a  third  person,  claiming  property 
distrained  for  rent,  shall  proceed  to  contest 
the  right.  Donally  A  Steele  resorted  to 
that  mode;  and  it  was  their  own  gross 
neglect  alone  that  prevented  them  from  hav- 
ing*  a  trial.  For  nineteen  months,  they 
seem  wholly  to  have  abandoned  the 
363  'suit.  They  retained  no  attorney  to 
prosecute  it;  for  Mr.  Wilson  proves, 
very  distinctly,  that  soon  after  ordering 
the  writ,  Donally,  on  his  application,  agreed 
that  he  might  withdraw.  On  whom  then 
could  they  depend?  If  negligence  like  this 
is  to  open  the  case  to  them,  and  raise  up  an 
equity  in  their  favor,  we  must  reverse  the 
maxim,  and  say  dormientibus  non  vigilan- 
tibus  curat  lex.  The  decree  was  right  for 
costs  too.  They  would  never  have  been  in- 
curred, but  for  the  negligence  of  the  plain- 
tiffs; and  it  was  the  exercise  of  a  sound 
discretion  to  make  them  pay  them. 

CABELL,  J.,  concurred. 

TUCKER,  P.  To  what  has  been  said  by 
my  brother  Carr,  in  which  I  entirely  con- 
cur, I  wish  only  to  add  as  to  the  costs, — 
that  though,  in  general,  if  a  party,  plain- 
tiff in  injunction,  succeeds  in  obtaining  a 
perpetuation  as  to  part,  he  is  entitled  to 
costs,  and  though  this  court  may  reverse 
for  error  in  decreeing  costs,  though  in  all 
other  respects  the  decree  be  affirmed  (Ross 
V.  Gordon,  2  Munf.  289),  yet  where  the 
party  was  under  no  necessity  of  coming 
into  equity  to  get  his  discounts  allowed,  he 
ought  not  to  have  costs.  In  this  case,  the 
discounts  for  which  the  injunction  to 
Oinatt's  judgment  is  perpetuated,  consisted, 
first,  of  two  small  magistrate's  judgments, 
on  which  Ginatt  had  been  imprisoned  by 
I>onally,  and  on  which  he  swore  out,  sur- 
rendering as  part  of  his  schedule,  this  very 
demand  against  Donally  on  the  replevin 
bond.     By   this   act,    these   demands   were 


set-off  against  each  other,  in  effect,  for  the 
amount  when  recovered,  must  to  the  extent 
of  the  two  magistrate's  judgments  be  paid 
over,  or  (which  is  the  same  thing)  allowed 
to  Donally  in  part  payment  of  Ginatt's 
judgment.  Secondly,  the  set-off  of  35  dol- 
lars, balance  allowed  for  the  prison  fees, 
could  not  entitle  the  appellant  to  the  costs 
of  this  suit  in  equity,  because  he  asked  for 
no  such  set-off  in  the  bill.  It  has  been  al- 
lowed him  without  being  demanded,  and  he 
has,  therefore,  more  reason  to  be  thankful 
than  to  complain. 
Decree  affirmed. 


364 


*Bierne  v.  Mann  and  Others. 


April.  1884,  Richmond. 
(Absent  Bbookb.  J.) 
Chancery  Jnrtodlctloii— Relief  from  Jadgoieiit  a^ntt 
5arety*— Failure  to  Defend  at  Law— Effect— B.  sues 
oat  a  fl.  fa.  against  R.  which  is  delivered  to  a  dep- 
uty sheriff  of  M.  county  ;  and  R.  the  debtor,  being- 
in  insolvent  or  doubtful  circumstances,  B.  the 
creditor,  requests  the  deputy  sheriff  to  do  the  best 
he  could  with  the  execution  for  his  B.'s  interest : 
the  deputy  sheriff  puts  the  execution  in  the  hands 
of  a  third  person,  in  order  that  he  may  secure  pay- 
ment of  the  debt  out  of  the  surplus  (if  any)  of  the 
proceeds  of  a  trust  subject  which  the  debtor  had 
mortgaged  to  other  creditors :  and  B.  approves 
this  disposition  of  his  execution  by  the  deputy 
sheriff :  no  return  being  made  of  the  execution, 
B,  the  creditor,  therefore,  three  years  after  the 
return  day.  makes  a  motion  for  a  fine,  against  the 
hiffh  sheriff's  sureties,  for  the  failure  of  the  dep- 
uty to  return  the  execution,  and  recovers  judg- 
ment for  6  per  cent  per  month  on  the  amount  of 
the  execution  :  Hkld,  that,  as  the  hig-h  sheriff's 
sureties  might  have  shewn  the  facts  in  their  de- 
fence on  the  trial  of  the  motion  at  law,  and  shew 
no  reason  for  not  having  defended  themselves  at 
law,  the  court  of  chancery  has  no  Jurisdiction  to 
relieve  them. 

Bierne  sued  out  a  fieri  facias,  upon  a 
judgment  of  the  county  court  of  Monroe, 
against  one  Rose,  for  about  48  dollars,  and 
put  the  process  in  the  hands  of  a  deputy  of 
Herbert  sheriff  of   that  county.     No  return 


*Cliancery  Jurisdiction  —  Relief  from  Judfrment 
airsinst  Surety— Ignorance  of  Substantial  Defense  at 
Law.— A  surety  cannot  rely  on  his  ignorance  of  a 
substantial  defense,  arising  out  of  transactions  be- 
tween the  plaintiff  in  the  common-law  suit  and  the 
principal,  as  a  reason  for  opening  a  Judgment 
against  the  surety.  unlesH  he  alleges  in  his  bill  and 
shows  by  the  evidence  that  he  took  proper  means 
to  ascertain  the  true  state  of  the  case,  and  prepare 
for  his  defense  in  the  common*law  action,  or  that 
he  was  prevented  by  circumstances,  that  rendered 
it  impossible  for  him  to  take  these  measures. 
Smith  V.  McLain.  11  W.  Va.  668,  citing,  among  others, 
the  principal  case.  Slack  v.  Wood,  0  Oratt.  40,  and 
Meem  v.  Rucker,  10  Gratt  606. 

Equitable  Relief— Laches  —See  footnote  to  Donally 
V.  Ginatt  5  Leigh  350,  where  tlie  principal  case  is 
cited  in  a  quotation  from  Slack  v.  Wood,  0  Gratt.  40. 

Chancery  Jurisdiction- Relief  against  Judgment.— 
^^t.  foot-note  to  Branch  v.  Burnley,  1  Call  147  :  foot- 
note to  Terrell  v.  Dick,  1  Call  546  :  foot-note  to  Meem 
V.  Rucker,  10  Gratt  606  :  foot-note  to  Slack  v.  Wood, 
0  Qratt  40,  and  other  notee  there  referred  to ; 
monographic  note  on  "Judgments'*  appended  to- 
Smith  V.  Charlton,  7  Gratt  425. 
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being-  made  of  the  execution,  Bierne,  more 
than  three  years  after  the  return  day,  made 
a  motion  against  Mann  and  others,  the 
sureties  of  Herbert  in  his  official  bond  (he 
being  dead),  for  the  fine  of  five  per  cent, 
per  month  on  the  amount  of  the  execution, 
for  the  failure  of  the  sheriff  to  make  due 
return  thereof,  under  the  statute  of  execu- 
tions, 1  Rev.  Code,  ch.  134,  {  47,  pp.  541,  2, 
and  the  county  court  gave  him  judgment  for 
the  fine,  which  amounted  to  about  111 
dollars.  It  did  not  appear,  whether  or  no, 
any  defence  was  made  against  this  motion 
in  the  county  court. 

Whereupon,  Mann   and   others   exhibited 

their  bill  against   Bierne,    in  the    superior 

court     of     chancery    of    Greenbrier, 

365  ^setting  forth  the  facts  above  stated ; 
and     alleging,     that,      at     the    time 

Bierne' s  execution  against  Rose  was  put  in 
the  hands  of  the  deputy  sheriff.  Rose  was 
in  insolvent  circumstances;  that  Bierne 
apprised  of  this,  requested  the  deputy  sheriff 
to  take  the  execution,  and  do  the  best  he 
could  with  it  for  Bierne's  interest;  that  the 
sheriff,  in  pursuance  of  Bierne's  instruc- 
tions, put  the  execution  in  the  hands  of  a 
Mr.  Hamilton,  the  agent  of  a  trustee,  to 
whom  Rose  had  conveyed  some  real  prop- 
erty to  secure  debts  which  he  owed  to  two 
other  creditors,  and  requested  Hamilton,  to 
secure  the  payment  of  the  debt  due  to 
Bierne,  out  of  the  surplus  of  the  trust  sub- 
ject (if  there  should  be  any)  after  satisfying 
the  two  debts  for  which  it  was  mortgaged ; 
that  this  disposition  of  Bierne's  execution 
was  made  by  the  sheriff  with  Bierne's 
knowledge,  and  by  his  directions ;  but  that 
Hamilton  dying  shortly  afterwards,  the 
sheriff  had,  in  consequence  thereof,  been 
unable  to  get  back  the  execution  from  him 
or  his  representatives,  so  as  to  make  return 
thereof;  and  that  Bierne,  sensible  that  he 
had  no  reason  to  complain  of  the  sheriff's 
conduct  in  regard  to  his  execution,  had  ac- 
quiesced for  more  than  three  years,  and  then 
moved  for  this  heavy  fine  against  the  sure- 
ties of  the  high  sheriff.  Therefore,  the  bill 
prayed  an  Injunction  to  inhibit  Bierne  from 
executing  his  judgment  at  law  for  the  fine; 
or,  at  least,  for  so  much  thereof,  as  exceeded 
the  amount  of  Bierne's  execution  against 
Rose  with  interest  and  costs. 

The  injunction  was  awarded. 

Bierne,  in  his  answer,  positively  denied, 
that  the  disposition  made  by  the  deputy 
sheriff  of  his  execution  against  Rose,  was 
made  by  his  authority,  or  was  ever  sanc- 
tioned or  approved  by  him.  He  said,  he 
had  been  informed  that  Rose  was  in  doubt- 
ful circumstances;  and  that,  therefore,  he 
had  instructed  the  sheriff  to  use  his  best 
exertions,  as  an  officer,  to  levy  the  amount 
of  his  execution. 

The   case  stated  in  the   bill,  being  in  the 

chancellor's   opinion,    substantiated  by  the 

proofs,  he  perpetuated  the  injunction;  from 

which     decree     Bierne     appealed    to    this 

court. 

366  *Johnson,  for  the   appellant,  main- 
tained,   that   the  facts  alleged  in  the 

bill  as  the  ground  for  relief  in  equity,  would 
have  been  a  good  defence  at  law  against  the 
motion  for  the  fine ;  and,  as  the  bill  shewed 
no  reason  whatsoever  for  the  failure  of  the 
plaintiffs  to  make  their  defence  at  law,  the 


case,  supposing  it  substantiated  by  proof, 
was  not  relievable  in  equity.  He  cited 
Terrell  v.  Dick,  1  Call  546;  Turpio  v. 
Thomas,  2  Hen.  &  Munf .  139,  546 ;  Kincaid 
V.  Cunningham,  2  Munf.  1;  The  Auditor 
V.  Nicholas,  Id.  31. 

Stanard,  for  the  appellees,  said,  the  juris- 
diction was  sustained  by  the  authority  of 
Bullock  V.  Goodall,  3  Call  44,  and  Tomkies 
V.  Downman,  6  Munf.  557. 

CARR,  J.  This  is  a  bill  of  injunction  to 
a  judgment  at  law  obtained  by  Bierne 
against  the  plaintiffs  in  equity,  as  sureties 
of  a  sheriff,  for  the  default  of  his  deputy  in 
failing  to  return  an  execution  put  into  his 
hands.  The  bill  suggests  no  defect  of  proof, 
or  difficulty  of  any  kind,  which  prevented 
the  plaintiffs  from  making  defence  at  law; 
nor  is  there  an  allegation,  that  they  were 
not  fully  heard  there,  upon  the  same  evi- 
dence and  the  same  case,  here  made  for  the 
court  of  equity.  The  statute  gives  the  court 
of  law,  the  power  of  hearing  motions 
against  sheriffs  for  failure  to  return  execu- 
tions; and  provides,  that  for  such  failure, 
the  court  may,  in  its  discretion,  fine  the  of- 
ficer in  any  sum  not  exceeding  five  per  cent, 
per  month  on  the  amount  of  the  execution. 
In  exercising  this  discretion,  the  court  hears 
every  fact  and  circumstance  bearing  upon 
the  case ;  and  there  can  be  no  doubt,  that  the 
county  court,  in  this  case,  might  have  heard 
every  title  of  evidence,  and  every  sugges- 
tion of  defence,  stated  in  this  bill.  This, 
then,  is  a  simple  appeal  to  equity  to  rejndge 
the  judgment  of  the  court  of  law,  to  whose 
discretion  the  legislature  has  chosen  to  con- 
fide this  matter.  Two  cases  were  referred 
to  in  support  of  this  jurisdiction ;  Bullock 
V.  Goodall  and  Tomkies  v.  Downman.  With 
respect  to  the  first,  I  cannot  but  admit,  that 
it  is  in  point,  and  does  affirm  the  power  of 
courts  of  equity  to  correct  legal  errors,  in 
such  cases;  for  after  detailing  the 
367  facts,  *the  court  said — **No  man  can 
doubt,  but  that  a  fine  of  ;^264.  imposed 
on  an  officer  who  has  committed  no  fault,  for 
the  benefit  of  a  creditor,  who  has  sustained  no 
injury,  is  superlatively  excessive,  unconsti- 
tutional, oppressive  and  against  conscience. 
As  little  can  it  be  doubted,  that  a  court  of 
equity  may  and  ought  to  give  relief,  even 
if  the  appellant  had  pleaded  to  the  jurisdic- 
tion or  demurred."  If  this  case  be  author- 
ity, it  settles  the  question.  But  I  consider 
it  overruled  by  a  whole  class  of  cases  sub- 
sequent to  it;  such  as  Turpin  v.  Thomas, 
Kincaid  v.  Cunningham,  The  Auditor  v. 
Nicholas,  and  many  others,  going  expressly 
on  the  ground,  that  courts  of  equity  cannot 
correct  the  errors  of  courts  of  law.  Some 
of  the  cases  presented  as  hard  judgments  as 
can  be  imagined.  And  this  principle  has 
never  been  professedly  overruled,  or  even 
trenched  upon  by  any  subsequent  case. 
Tomkies  v.  Downman,  certainly,  did  not 
profess  to  disturb  it,  but  went  on  the  ex- 
press ground,  that  the  peculiar  circum- 
stances there  took  it  out  of  the  rule:  the 
general  delusion  pervading  the  whole  conn- 
try,  and  seeming  to  have  extended  to  the 
legislature  as  well  as  the  courts,  was  the 
main  (I  think,  I  may  say)  the  sole  ground 
of  that  decision.  The  court  considered, 
that  every  judgment  after  the  first,  was 
against  law;  yet   that,    from    this   general 
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delusion,  they  had  been  submitted  to,  till 
the  amount  of  the  fines  exceeded,  man jfold, 
the  amount  of  the  debt.  But  that  case  can 
have  no  application  to  the  present.  There 
was  no  delusion  here.  The  legislature  soon 
after  the  case  of  Tomkies  v.  Downman, 
passed  a  law  giving  power  to  plaintiffs  to 
move,  time  after  time,  against  sheriffs  fail- 
ing to  return  executions,  and  moreover, 
this  is  not  a  case  of  successive  fines,  but 
of  one  fine  only.  If  this  be  corrected,  it 
must  be  upon  the  broad  ground  of  Bullock 
V.  •  Goodall.  'But,  suppose  the  case  were 
properly  in  equity,  I  do  not  think  the  mate- 
rial allegations  of  the  bill,  which  are  directly 
denied  by  the  answer,  are  proved  by  the 
evidence.  I  think,  the  decree  should  be  re- 
versed, and  the  bill  dismissed. 
BROCKENBROUGH  and  CABELL,  J., 
concurred. 
368  ♦TUCKER,  P.  If  it  had  appeared, 
in  this  case,  that  the  appellees  had 
applied  to  the  deputy  sheriff  for  whose  de- 
fault this  fine  was  imposed,  to  aid  in  their 
defence,  and  that  he  bad  neglected  or  re- 
fused, I  should  have  thought  the  reason  a 
strong  one  for  granting  relief  upon  newly 
discovered  evidence.  But  that  is  not  ao. 
There  is  nothing  to  vary  the  case  from  that 
of  a  similar  appeal  to  a  court  of  equity  by 
the  deputy  sheriff  himself,  except  the  mere 
circumstance  that  the  plaintiffs  are  sureties. 
That,  however,  can  of  itself  make  no  differ- 
ence; for  he  who  becomes  a  surety  puts 
himself  in  the  hazard  of  suffering  by  the 
default  or  the  negligence  and  folly  of  his 
principal ;  and  if  he  has  had  an  opportunity 
of  defence,  and  can  shew  no  excuse  for  hav- 
ing failed  to  make  it,  he  must  abide  the 
general  principles  of  a  court  of  equity,  as 
his  principal  would  himself  have  been 
bound  to  do. 

In  this  case,  then,  relief  is  sought  upon 
the  ground,  that  the  debtor  was  insolvent ; 
that  the  only  prospect  of  making  the  debt, 
was  to  get  it  paid  out  of  a  fund  which  the 
execution  could  not  reach ;  that  the  creditor, 
accordingly,  directed  the  deputy  sheriff  to 
use  his  exertions  to  get  it  so  paid;  that 
with  a  view  to  effect  the  object,  the  execu- 
tion was  placed  in  the  hands  of  a  third  per- 
son, who  was  a  trustee  of  the  fund  which, 
it  was  hoped,  might  prove  available ;  that 
it  failed  to  prove  so,  and  finally  that  the 
execution  was  lost.  These  facts,  if  proved 
before  the  court  of  law.  as  strongly  as  they 
have  been  proved  here,  would  certainly 
have  been  a  complete  defence  to  Bierne's 
motion  for  the  fine.  But,  I  presume,  they 
were  not  proved,  and  a  most  oppressive 
judgment  was  rendered.  Ye^,  how  can  we, 
according  to  the  established  principles  of 
the  court,  afford  relief,  when  there  is  no 
excuse  whatsoever  for  the  failure  of  the 
appellees  to  avail  themselves  of  their  de- 
fence at  law?  There  are,  it  must  be  ac- 
knowledged, two  cases  which  have  gone 
very  far,  in  cases  somewhat  similar;  Bul- 
lock V.  Goodall,  and  Tomkies  v.  Downman. 
The  last  stands  upon  a  ground,  and  was  de- 
cided npon  a  principle,  altogether  peculiar. 
I  am  inclined  to  think  a  case  will  rarely 
occur,  for  which  it  can  serve  as  a 
369  *precedent.  When  it  does,  it  will  be- 
hoove this  court  to  weigh  well  the 
powerful  objections  which  were  made  to  the 


resolution  of  the  court  by  judge  Brooke.  It 
is  as  yet  but  a  single  decision  upon  a  new 
point,  and  is,  therefore,  not  to  be  consid- 
ered as  settling  the  law  upon  the  subject. 
The  present  case  does  not  stand  upon  a  sim- 
ilar ground.  Bullock  v.  Goodall,  however, 
comes  "^  much  nearer  to  this  case.  But, 
surely,  it  is  inconsistent  with  the  principles 
established  upon  great  consideration  in 
Terrell  v.  Dick,  Turpin  v.  Thomas,  and 
The  Auditor  v.  Nicholas;  which  cases  have 
been  approved  and  sustained  by  frequent  de- 
cisions of  this  court.  In  Bullock  v.  Good- 
all,  the  plaintiff  alleged,  that  he  offered 
to  prove  in  the  court  of  law,  that  the  plain- 
tiff directed  him  not  to  return  the  execu- 
tion, but  that  the  court  was  of  opinion,  that 
no  notice  ought  to  be  taken  of  such  proof 
in  a  court  of  law.  He  obtained  an  injunc- 
tion, and  president  Pendleton  remarks,  in 
very  general  terms,  after  stating  that  the 
judgment  was  oppressive, — **As  little  can 
it  be  doubted,  that  the  court  of  equity  may 
and    ought   to  give  relief."     Yet,  upon  the 

Principles  of  Terrell  v.  Dick  and  Turpin  v. 
'homas,  the  plaintiff  should  have  excepted 
to  the  opinion  of  the  county  court,  and  ap- 
pealed. In  that  case  judge  Roane  quotes  his 
very  able  and  conclusive  opinion  in  Branch 
V.  Burnley,  and  the  whole  court  including 
the  president  coincided  in  the  opinion,  that 
the  party  was  not  entitled  to  relief  against 
an  erroneous  judgment,  from  which  he 
might  have  been  relieved  by  appeal  or  su- 
persedeas. I  do  not  think  Bullock  v.  Good- 
all,  standing  by  itself,  is  sustainable 
without  difficulty ;  conflicting,  as  it  does, 
with  the  well  established  principle,  that  a 
court  of  equity  cannot  interfere,  in  a  case 
purely  of  a  legal  nature,  merely  on  the 
ground  that  the  judgment  at  law  was  erro- 
neous, or  on  the  ground  that  the  party  failed 
to  produce  the  evidence  which  was  in  his 
power  for  his  defence  in  the  court  of  law. 

Upon  the  whole,  as  hard  as   this  case  is, 
I  do  not  think  the  jurisdiction   can    be  sus- 
tained.    I  regret  it,   but  find  some  consola- 
tion in  the  sum  not  being  very  large. 
Decree  reversed,  and  bill  dismissed. 
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April,  1834.  Richmond. 
(Absent  Brooke,  J.) 

p«ed  off  Trust— Setting  Aside  Sale— Amount  Due  Un- 
certain.*—Real  estate  is  conveyed  to  trustees  to 
secure  payment  of  a  debt ;  after  the  death  of  the 
debtor,  the  trustees  proceed  to  sell  the  trust  sub- 
ject, to  pay  the  amount  claimed  by  the  creditor  : 
it  appears,  that  the  just  amount  of  debt  depends 


*Deeds  of  Trust-Setting  Aside  Sale— Cloud  on  Title. 

—In  Rossett  t.  Fisher,  11  Gratt  492,  502,  the  grantor 
in  a  deed  of  trust  had.  at  the  time  the  deed  was 
made,  but  an  equitable  title  to  the  land  conveyed, 
though  he  was  entitled  to  the  legal  title.  The  trus- 
tee, in  pursuance  of  authority  conferred  upon  him 
by  the  trust  deed,  sold  the  property  for  one-fourth 
its  value  without  getting  the  legal  tlUe ;  and  the 
principal  creditor  secured  by  the  deed  became  the 
purchaser.  Moncure.  J.,  delivering  the  opinion  of 
the  court,  said  :  '^Whatever  might  have  been  the 
rights  of  a  bona  fide  purchaser  without  notice  at 
such  a  sale,  as  to  which  I  express  no  opinion.  I 
ink  that  the  creditor  being  the  purchaser  under 
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on  accounts  not  yet  settled,  and  so  the  amount  due 
Is  unascertained,  and  there  is  reason  to  believe 
the  amount  claimed  by  the  creditor  was  not  all  due 
to  him  :  Hbu),  this  Is  a  valid  objection  to  the  sale 
made  by  the  trustees,  upon  a  bill  in  equity  filed  by 
the  heirs  of  the  debtor  to  set  aside  the  sale. 
Same— Due  Advertisement  off  Sale— Onus  Probandl.t— 
Sale  made  by  trustee  under  a  deed  of  trust  to  se- 
cure a  debt,  is  Impeached  by  the  heirs  of  the 


the  circumstances  before  stated,  the  debtor  has  lost 
none  of  his  rights  by  the  sale,  but  Is  entitled  to  have 
it  set  aside  and  the  property  resold,  if  necessary, 
for  the  purposes  of  the  trust  See  Oibeon's  Heirs  v. 
Jonet,  5  Leigh  870  ;  Breckenridfire  v.  Auld,  1  Rob.  R. 
148  ;  Dabney.  etc,  v.  Green,  4  Hen.  &  Munf.  101 ; 
Lord  Cranstown  v.  Johnston,  3  Ves.  jr.  R.  170." 

To  the  point  that  a  sale  by  a  trustee  in  a  deed  of 
trust,  while  impediments  are  resting-  on  the  prop- 
erty, will  be  set  aside  by  a  court  of  equity,  the  prin- 
cipal case  Is  cited,  amonff  others  in  Spencer  v.  Lee, 
19  W.  Va.  188.  See  further  on  this  subject,  foot-note 
to  Lane  v.  Tidball,  Gilm.  182 :  foot-note  to  Rossett 
V.  Fisher,  11  Gratt  492  ;  monographic  note  on  "Deeds 
of  Trust"  appended  to  Cadwallader  v.  Mason, 
Wythe  18a 

To  the  point  that  a  court  of  equity  will  interpose 
with  more  reluctance  after  a  sale  is  made  than 
when  it  is  applied  to  In  the  first  Instance  and  before 
the  sale  is  actually  made,  the  principal  case  is  cited 
In  Morrtss  v.  Virginia,  etc,  Co.,  90  Va.  875.  18  S.  E. 
Rep.  848  ;  foot-note  to  Hufirhes  v.  Caldwell,  11  Lelsrh  842. 

Same— Amount  Due  Uncertain— Duty  of  Trustee.— A 
trustee  In  a  deed  of  trust  to  secure  debts  Is  the 
affent  of  both  parties  and  he  should  consult  impar- 
tially the  interest  of  each,  and,  when  a  sale  of  the 
trust  subject  becomes  necessary,  it  Is  his  duty  to 
use  every  reasonable  effort  to  secure  the  best  price 
possible  for  the  property.  Thus,  where  the  amount 
of  the  debt  secured  Is  uncertain,  or  there  is  a  cloud 
hanging-  on  the  title,  or  any  other  Impediment  to  a 
fair  sale,  he  should  apply  to  a  court  of  equity  to  re- 
move the  Impediment ;  and  If  he  falls  to  do  this, 
any  party  Injured  thereby  has  an  unquestionable 
rlffht  to  do  so  :  and  this  may  be  done  notwithstand- 
ing the  fact  that  the  Impediments  In  the  way  of  a 
fair  sale  wAre  known  to  the  debtor  at  the  time  of  the 
execution  of  the  deed,  and  the  removal  of  them  be- 
fore the  time  prescribed  In  the  deed  for  the  sale 
was  Impracticable,  and  could  not  therefore  have 
been  contemplated  by  him.  The  principal  case  Is 
cited  as  authority  for  this  proposition  In  Rossett  v. 
Fisher.  11  Gratt.  499  :  Wash.  A.  &  G.  R.  Co.  v.  Alex.  & 
W.R.  Co.,  19 Gratt.  617  ;  /ooi-note  to  Hofiran  v.  Duke,  20 
Gratt.  244  ;  Spencer  v.  Lee.  19  W.  Va.  188  ;  foot-note  to 
WlIklDS  V.  Gordon,  11  Lelffh  647  ;  foot-note  to  Lane  v. 
Tidball,  Gllm.  180  ;  Hartman  v.  Evans,  88  W.  Va.  660. 
18  S.  E.  Rep.  814. 

See  further,  monoirraphlc  note  on  "Deeds  of 
Trust"  appended  to  Cadwallader  v.  Mason.  Wythe 
188. 

tSame— Due  Advertisement  off  Sale— Onus  Probandl. 
—An  alleg-atlon  In  a  bill,  by  a  srantor  In  a  deed  of 
trust,  seeking  to  set  aside  a  sale  under  the  deed  for 
Irregularity,  "that  he  does  not  know  whether  the 
sale  was  advertised  by  the  trustee  In  the  manner 
required  by  the  deed,"  Is  sufficient  to  put  the  pur- 
chaser and  trustee  upon  the  proof  of  due  adver- 
tisement And  where  the  purchaser.  In  answer  to 
such  allegation,  avers  that  the  sale  was  duly  adver- 
tised according  to  the  requirements  of  the  deed, 
this  belnsr  an  affirmative  allesration,  the  onus  Is  on 
the  purchaser  to  prove  It  Norman  v.  Hill,  2  Pat  & 
H.  676,  681.  citing  the  principal  case  as  authority. 

But,  In  Dryden  v.  Stephens,  19  W.  Va.  1,  16,  It  was 
held  that  where  the  party,  who  claims  to  be  injured 


debtor.  In  equity,  on  the  firround  that  the  trustee 
did  not  make  due  advertisement  of  the  sale.  In 
pursuance  of  the  deed  of  trust :  Held,  unless  such 
advertisement  was  made,  the  sale  Is  Irregular,  and 
the  burden  of  proof  that  due  advertisement  was 
made,  rests  on  the  parties  Insisting-  on  the  sale. 

This  was  an  appeal  from  a  decree  of  the 
Buperiour  court  of  chancery  of  Richmond. 

By  deed  dated  the  13th  September  1810, 
Martha  Gibson  leased  to  Joel  Jones,  all  her 
lands,  slaves,  stock  &c.    in  Prince  Edward* 


by  a  sale  under  a  deed  of  trust,  waits  for  nearly  four 
years,  before  he  flies  his  bill  to  have  It  set  aside,  and 
In  his  bill  charges,  that  the  sale  of  the  property  was 
not  advertised  as  .required  by  the  trust  deed,  and 
this  charge  Is  denied  by  the  answer  of  the  trustee, 
and  there  Is  no  proof  as  to  the  advertisement  and 
the  rlffhts  of  third  parties  have  Intervened,  who  for 
five  years  after  the  sale  are  not  broug-ht  before  the 
court  the  prima  fade  presumption  Is,  that  the  sale 
was  advertised  according  to  the  requirements  of  the 
trust  deed,  which  presumption  Is  conclusive  In  the 
absence  of  proof  to  the  contrary.  Johnson,  P..  in 
announcing  the  opinion  of  the  court  after  setting- 
forth  the  facts  and  decision  In  the  principal  case, 
said  :  "This  decision  we  approve  ;  but  we  cannot 
assent. to  the  broad  doctrine  stated  by  Judgb  TncKsit 
In  his  dictum,  that  In  every  case  and  at  any  time, 
all  a  party,  who  Is  Interested  to  hav§  a  deed  from  a 
trustee  cancelled,  must  do  Is  to  file  his  bill  and 
charg-e,  that  the  sale  was  not  advertised  according- 
to  the  provisions  of  the  trust  deed  :  and  that  when 
the  defendant  trustee  answers  denylnsr  this  charg-e 
In  the  bill,  and  there  Is  no  other  proof  In  the  case 
on  the  point,  the  deed  must  be  cancelled.  If  this. 
Is  true,  many  land  tlUes  hanff  by  a  very  slender 
thread  Indeed.  ♦  •  •  i  have  been  unable  to  find 
any  authority  that  sustains  the  dictum  of  Judgs 
TuoKEB,  except  In  the  case  of  Norman  v.  Hill,  de- 
cided by  the  special  court  of  appeals,  2  Patt  &  H. 
676,  In  which  case  the  court  founds  Its  opinion  on  the 
dictum  of  JuDOB  Tucker,  and  regards  It  as  a  deci- 
sion of  the  question  binding*  upon  them  ;  and  I  have 
found  no  case  precisely  In  point  holdlufiT  adversely 
thereto." 

In  Burke  v.  Adair,  28  W.  Va.  167. 160,  after  distin- 
guish In  sr  the  principal  case  from  the  case  at  bar, 
and  quoting  with  evident  approval  the  excerpt  set 
out  above  from  Dryden  v.  Stephens.  19  W.  Va.  1,  the 
court  lays  down  the  proposition,  that  after  a  sale  is. 
made  by  a  trustee  who  has  not  only  the  authority 
to  sell  but  the  le^al  title  also,  and  the  trustee  taa» 
entirely  completed  his  duties  by  making  a  deed  for 
the  land  sold  to  the  purchaser,  then.  In  the  absence 
of  all  proof  to  the  contrary.  It  will  be  presumed, 
that  he  has  done  his  duty  by  properly  advertlsingr 
the  land  before  the  sale. 

In  Fulton  v.  Johnson.  24  W.  Va.  108,  it  was  alleffea 
by  counsel  that  there  is  no  presumption  In  favor  of 
the  regularity  of  a  trustee's  sale,  and  Pollard  v. 
Baylor,  4  Hen.  &  M.  283,  Ross  v.  Norvell,  3Munf.  170, 
and  Gibson V.  Jone$y  5  Leigh  870,  were  cited  to  sustain 
the  allegation.  But  In  passing  on  the  point  the 
court  said  :  "These  Virginia  authorities  have  been 
considered  by  this  court,  some  of  them  on  more 
than  one  occasion.  The  conclusion  reached  by  thia. 
court  Is,  that  after  a  trustee  has  made  a  deed  to  the 
purchaser,  and  It  has  been  recorded.  It  will  be  pre- 
sumed, that  It  was  made  In  accordance  with  ttie 
terms  and  conditions  of  the  deed  of  trust  ana 
th at  It  was  properly  advertised.  See  Burke  &  Keat- 
ley  V.  Wm.  Adair.  Jr.  28  W.  Va.  189." 

See  further  monographic  note  on  "Deeds  of  Trust'* 
appended  to  Cadwallader  v.  Mason,  Wythe  188. 
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part  of  which  lands  she  held  as  dower  of 
her  deceased  husband's  estate,  and  97  acres 
of  which  she  held  in  fee,  in  consideration 
that  Jones  should  advance  her  ;^200.  without 
interest,  and  maintain  her;  the  least  to 
commence  Christmas  1810,  and  to  continue 
for  the  term  of  two  years,  and  from  year  to 
year,  till  the  £2Q0.  should  be  returned.  And 
it  was  covenanted  that  at  the  end  of  the  term 
of  two  years,  Mrs.  Gibson  should  return 
Jones  the  jf  200.  without  interest,  and  that  he 
should  restore  to  her  the  lands,  in  like  good 
farming  order  as  he  should  receive  them, 
irith  the  slaves  and  their  increase,  and  also 
the  stock  and  plantation  utensils,  either  in 
kind  or  in  value,  and  the  same  quantity  of 
corn  and  fodder  which  he  should  receive; 
and  as  it  was  apprehended  by  the  parties, 
that  Mrs.  Gibson  might  not  find  it  con- 
venient to  refund  the  £2X30,  during  her 
371  life,  *the  deed  mortgaged  to  Jones  the 
97  acres  of  land  which  she  held  in  fee, 
to  secure  the  debt,  with  interest  after  the 
lease  should  expire. 

By  another  deed,  dated  the  27th  June  1811, 
Mrs.  Gibson  conveyed  the  same  97  acres  of 
land  to  Samuel  and  Arthur  Jones,  trustees, 
upon  trust,  that  if  she  should  fail  to  pay 
the  debt  of  ;f  200.  when  due,  according  to  the 
provisions  of  the  deed  of  September  1810, 
then  the  trustees,  being  thereto  required  by 
Joel  Jones,  should  sell  the  land  at  public 
auction  on  the  premises  for  cash  (having 
advertised  the  time  and  place  of  sale,  for 
twenty  days  before  the  sale,  at  such  public 
places,  near  the  land,  as*  to  the  trustees 
should  seem  b^t),  and  out  of  the  proceeds, 
pay  Joel  Jones  the  debt  of  ;f200.  with  in- 
terest, according  to  the  agreement  in  the 
deed  of  September  1810. 

Mrs.  Gibson  died  in  or  about  the  month 
of  October  1811. 

And  by  deed  dated  the  23rd  January  1813, 
the  trustees,  Samuel  and  Arthur  Jones,  sold 
and  conveyed  to  Joel  Jones,  the  creditor,  59 
acres  of  the  mortgaged  land,  for  £199.  4.  11. 
The  trustees  stated  in  this  deed,  that  they 
had  proceeded  to  make  the  sale,  agreeably  to 
the  provisions  of  the  deed  of  trust,  under 
which  they  acted.  Joel  Jones,  afterwards, 
sold  the  land  to  Thomas  Read. 

The  bill  was  exhibited  in  February  1813, 
by  Robert  Gibson  and  others,  heirs  at 
law  of  Martha  Gibson,  against  Samuel  and 
Arthur  Jones,  the  trustees,  Joel  Jones,  the 
creditor,  and  Read  his  vendee,  alleging, 
that  Joel  Jones  held  all  the  property  let  to 
him  by  the  deed  of  September  1810,  as 
tenant,  for  two  years,  and  never  accounted 
for  the  rents  and  profits,  or  for  the  stock  or 
the  corn  (250  barrels)  which  he  had  received ; 
that  the  sale  was  made  by  the  trustees, 
when  in  truth  nothing  was  due  to  Joel 
Jones ;  that  they  had  no  right  to  make  the 
sale;  that  they  made  the  sale  without  due 
advertisement  thereof,  according  to  the  pro- 
visions of  the  deed  of  trust  of  June  1811 ; 
that  it  was  a  private  sale ;  and  that,  thus, 
the  property  was  sacrificed  by  the  sale  to 
Joel  Jones,  and  that,  when  in  truth  nothing 
was  due  to  him ;  and  the  object  of  the  bill 
was  to  set  aside  that  sale  of  the  trustees  to 

Joel  Jones. 
372         *Joel   Jones   answered,    and  denied 
that  he  held  the  property   let   by   the 
deed  of  September  1810,  for  the  term  of  two 


years ;  he  said,  he  surrendered  it  all  to  the 
administrator  of  Mrs.  Gibson,  in  the  latter 
part  of  the  year  1811  or  beginning  of  1812, 
having  made  but  one  crop ;  that  he  delivered 
all  the  stock  and  plantation  utensils  to  the 
administrator,  except  what  had  died,  or 
been  consumed  in  the  use ;  that  he  also  re- 
turned 40  barrels  of  corn  to  the  administra- 
tor, which  was  all  he  had  received ;  that  the 
debt  of  £2X)0,  was  justly  due  to  him  when 
the  sale  was  made ;  that  the  sale  was  a  pub- 
lic one,  and  Mrs.  Gibson's  administrator 
was  a  bidder  at  it,  and  the  land  was  sold 
at  its  full  value ;  and  he  supposed  the  sale 
had  been  duly  advertised. 

The  defendant  Read  answered,  that  he 
had  purchased  the  land  from  Joel  Jones, 
without  notice  of  any  defect  in  or  objection 
to  the  title ;  but  he  admitted,  that  he  had, 
subsequently,  heard  of  the  plaintiff's  claim, 
and  had,  on  that  account,  withheld  part  of 
the  purchase  money. 

The  trustees,  Samuel  and  Arthur  Jones, 
never  answered. 

Depositions  were  taken  and  filed,  to  prove 
that  there  were  few  people  at  the  sale  made 
by  the  trustees,  and  that  the  land  sold  low : 
that  Mrs.  Gibson  made  140  barrels  of  corn 
the  year  Jones  took  possession  as  her  tenant : 
and  that  Jones,  during  the  year  he  held, 
made  200  bushels  of  wheat,  about  18,000 
pounds  of  passed  tobacco,  which  he  sold  at 
40s.  per  cwt.  and  4000  pounds  refused  to- 
bacco, and  250  barrels  of  Indian  corn.  And 
the  plaintiffs  exhibited  the  inventory  and 
appraisement  of  Mrs.  Gibson's  estate,  in 
which  no  grain  was  mentioned,  and  the 
settlement  of  her  administrator's  accounts, 
in  which  none  was  accounted  for. 

The  cause  was  set  for  hearing  as  to  the 
defendant  Joel  Jones  only.  Yet*  upon  a 
hearing  of  the  cause,  generally,  (as  it 
seemed,)  the  chancellor, — ^being  of  opinion, 
that,  for  aught  that  appeared,  there 
was  no  reasonable  objection  to  the  trustees' 
sale  of  the  land,  since  it  appeared  by  their 
deed  of  conveyance  to  Joel  Jones  the  pur- 
chaser, that  they  had  proceeded  in  the  sale 
agreeably  to  the  provisions  of  the  deed  of 
trust  under  which  they  acted,  and  be- 
373  ing  further  of  opinion,  *that  the 
plaintiffs,  as  heirs  of  Mrs.  Gibson, 
were  not  entitled  to  an  account  of  any  of 
Joel  Jones's  transactions  as  her  tenant, 
since  the  right  to  such  account  belonged  to 
her  personal  representative, — therefore,  dis- 
missed the  bill  with  costs.  The  plaintiffs 
applied  by  petition  to  this  court,  for  an  ap- 
peal from  the  decree,  which  was  allowed. 

The  cause  was  argued  here,  by  Johnson  for 
the  appellants,  and  the  attorney  general  for 
the  appellees,  upon  the  following  objections, 
taken  by  the  former,  to  the  proceedings  and 
decree:  1.  That  the  cause  was  heard  before 
it  was  matured  for  a  hearing.  2.  That, 
under  the  circumstances  of  the  contract  evi- 
denced by  the  first  conveyance  to  the  cred- 
itor by  way  of  mortgage,  namely,  the  deed 
of  September  1810,  and  considering  the  un- 
settled state  of  the  accounts,  the  trustees  had 
no  authority  to  sell  under  the  deed  of  trust 
of  June  1811,  without  directions  from  a  court 
of  chancery.  3.  That  the  sale  made  by  the 
trustees  ought  not  to  have  been  sustained, 
without  proof  that  it  was  made  upon  due 
advertisement,    especially   as   the    trustees 
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had  oot  put  in  an  answer.  And  4.  that  an 
account  ought  to  have  been  directed,  to  as- 
certain whether  any  thing,  and  what  amount 
was  justly  due  to  the  defendant  Joel  Jones. 
TUCKER,  P.  The  question  in  this  case 
is,  not  what  is  to  be  the  ultimate  decree 
between  these  parties,  but  whether  the  bill 
has  been  properly  dismissed? 

That  the  case  is  not  prepared  for  a  final 
adjustment  of  the  controversy,  is  obvious. 
The  plaintiffs  alleged,  that  at  the  time  of 
the  sale,  the  debt  was  discharged,  or  very 
nearly  discharged;  and  the  case  exhibits 
strong  reasons  to  believe,  that  they  were 
entitled,  in  right  of  Mrs.  Gibson,  to  large 
set-offs,  at  least;  but  the  extent  of  them 
has  not  been  ascertained.  Again,  the  bill 
charged,  that  the  sale  of  the  trustees  was 
made  without  advertisement, and  called  upon 
the  trustees  to  answer  to  that  allegation. 
They  have  not  answered,  nor  has  the  fact 
of  advertisement  been  proved.  The  onus  as 
to  proof  was  on  the  defendants,  since 
374  the  plaintiffs  could  not  *prove  a  neg- 
ative. We  cannot,  then,  take  the 
advertisement  as  proved;  but  on  the 
other  hand,  we  cannot  take  its  existence  as 
negatived,-  because  those  who  were  con- 
usant of  that  matter,  are  not  before  the 
court.  Then,  too,  if  we  knew  the  amount 
due  to  the  appellants,  yet  we  do  not  know 
the  amount  retained  by  Read;  for  which 
amount,  there  can  be  no  question,  the 
plaintiffs  will  b§  entitled  to  a  decree,  if, 
upon  a  settlement  with  Jones,  he  shall 
prove  to  be  in  their  debt.  For  these  and 
other  reasons,  that  need  not  be  multiplied, 
we  cannot  make  an  end  of  this  cause  here. 
The  real  and  only  question,  then,  being 
whether  the  bill  was  properly  dismissed,  I 
have  no  difficulty  whatever  in  answering 
in  the  negative.  For  the  plaintiffs  impeach 
the  sale  under  the  deed  of  trust,  in  two 
most  important  particulars. 

The  first  is,  that,  in  point  of  fact,  the 
debt  for  which  the  sale  was  made  had  been 
paid,  wholly  or  in  part,  and  that  the  ac- 
counts in  relation  to  the  mortgage  debt, 
were  altogether  unsettled  and  unliquidated. 
If  this  fact  be  established,  the  case  of  Lane 
&  Brome  v.  Tidball,  Gilm.  130,  distinctly 
shews,  that  the  trustees  should  not  have 
proceeded  to  the  sale  of  the  trust  subject. 
Indeed,  an  opinion  has  been  entertained  by 
able  men,  that  a  trustee  ought  not  to  pro- 
ceed to  sell,  where  the  debtor  dies;  since 
by  his  death,  the  duty  of  redeeming,  and 
the  benefit  of  redemption,  which  were  be- 
fore blended  in  the  same  person,  are  now 
separated  ;  the  duty  devolving  on  the  exec- 
utor, to  whom  it  belongs  to  discharge  the 
debts,  and  the  benefit  accruing  to  the  heir, 
who  has  a  right  to  demand  of  the  executor, 
if  he  has  assets,  to  relieve  the  trust  sub- 
ject from  the  incumbrance.  Moreover,  the 
heir,  not  being  conusant  of  the  debts,  is 
unprepared  to  defend  the  estate  from  an 
tmjust  sacrifice.  On  these  grounds,  judge 
Coalter  allowed  an  appeal  when  I  was  at  the 
bar,  though  I  am  unable  to  say  what  became 
of  it.  Be  this  as  it  may,  there  appear,  in 
this  case,  very  clearly,  to  have  been  un- 
liquidated credits,  to  which  Mrs.  Gibson 
was  entitled.  For,  lat,  the  lease  having 
been  for  two  years,  we  must  presume  that 
Jones    retained    possession    of   the   land  of  | 


which  Mrs.  Gibson  held  the  fee,  unless  the 
surrender  of  it  is  proved,  which  has 
375  *not  been  done.  2ndly,  The  answer 
admits  the  receipt  of  various  articles, 
when  he  took  possession  of  the  plantations, 
but  he  has  proved  the  return  of  none  except 
the  negroes ;  for  non  constat,  that  the  prop- 
erty mentioned  in  Mrs.  G.'s  appraisement 
was  what  he  returned.  Moreover,  he  ad- 
mits he  did  not  return  all,  for  he  says  he 
did  not  return  those  articles  which  were 
lost  by  death,  accident  or  decay.  Now  by 
the  contract  he  was  bound  to  return,  in 
kind  or  in  value,  all  the  stock  of  every  de- 
scription, the  plantation  utensils  of  like 
value,  and  the  same  quantity  of  corn  and 
fodder.  3rdly,  as  to  the  corn,  he  denies  re- 
ceiving more  than  40  barrels,  and  says  he 
returned  that.  But  admitting  the  denial  to 
tie  the  plaintiffs  down  to  40  barrels,  unless 
they  prove  he  received  more,  yet  the  fact 
that  he  returned  it  is  affirmative  matter, 
which  he  must  prove.  He  has  not  proved  it. 
Without  going  into  other  details  on  the 
second  point  of  objection  to  the  sale,  I  shall 
remark,  that  the  bill  charges  the  sale  to 
have  been  irregularly  made,  and  without 
advertisement,  by  which  a  great  sacrifice 
was  produced.  The  answer  does  not  allege, 
that  there  was  an  advertisement.  The  de- 
fendant took  it  for  granted  the  proceedings 
were  regular.  It  became  him  to  prove,  that 
they  were  so.  The  proof  lay  upon  him,  for 
he  had  the  affirmative  of  the  issue  as  to  this 
point.  The  plaintiffs  could  not  prove  there 
was  no  advertisement.  They  made  an  effort 
to  do  it,  by  making  the  trustees  parties ; 
but  their  bill  was  dismissed,  without  the 
trustees  having  ever  been  brought  before 
the  court.  Now,  though  a  decree  ought  not 
to  be  reversed,  for  dismissing  a  bill,  before 
mere  formal  parties  are  brought  l>efore  the 
court,  yet  the  trustees,  in  this  case,  are  not 
mere  formal  parties.  They  are  charged 
with  a  breach  of  trust,  in  failing  to  follow 
the  directions  of  the  trust  deed,  and  in 
thereby  producing  a  sacrifice  of  the  prop- 
erty. They  ought,  therefore,  to  have  been 
before  the  court,  antecedent  to  a  decree  of 
dismission  on  the  merits;  though  a  failure 
to  bring  them  before  the  court,  after  the 
proper  rule,  might  indeed  have  well  exposed 
the  plaintiffs  to  a  dismission  for  want  of 
prosecution. 

The  decree   is    to    be   reversed,    and    the 
cause  remanded  to  the  court  of  chancery. 


376      *Lockridge  v.  Sharrot  and  Another. 

April.  18S4.  Richmond. 

(Absent  Bbooke.  J.) 

Chancery  Practice— Injunction  asraiost  Assignee— Dis- 
mission without  Prejudice— Costs  In  Appellate  Court* 

—Upon  a  bill  asrainst  two  persons,  namely,  the  as- 
signor and  assignee  of  a  debt,  for  which  Judgment 
has  been  recovered  at  law  ag^alnst  the  plaintiff  In 
equity,  praying  an  injunction,  the  assig-nee  ap- 
pears and  answers,  but  the  assignor  is  not  brougrht 
before  the  court  by  regrular  process;  it  turns  out. 


•See  generally,  monographic  note  on  ''Injunc- 
tions" appended  toClaytor  v.  Anthony.  15Gratt.  518; 
monofirraphic  note  on  "Costs"  appended  to  Jones  v. 
Tatum,  19Gratt720. 
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that  the  plaintiff  has  no  Just  claim  to  relief  ag-alnst 
the  assignee,  bnt  enough  appears  to  shew  that  he 
may  have  a  lost  claim  against  the  assignor,  for  the 
amount  due  on  the  Jadffment:  and  the  court  dis- 
solves the  injunction,  and  dismisses  the  bill,  g-en- 
«rally :  Hkld,  the  decree  should  have  been  without 
prejudice  to  any  salt  of  the  plaintiff  asralnst  the 
assiirnor:  and  the  decree  being-  general,  it  shall  be 
reversed  for  that  cause,  and  a  decree  without  prej- 
udice &c  entered ;  yet  the  appellee  (the  assignee) 
shall  have  his  costs  In  this  court 

LfOckridge  exhibited  a  bill  against  Shar- 
rot,  in  the  superiour  court  of  chancery  of 
Greenbrier,  stating,  that  Lockridge  and 
Sharrot  being  together  in  Richmond,  and 
Sharrot  having  twenty-two  beeves  for  sale 
at  that  market,  it  was  agreed  between  them, 
in  order  to  enable  Sharrot  to  get  a  better 
price  of  the  beeves,  that  they  should  join 
in  representing  to  the  butchers,  that  Lock- 
ridge had  offered  483  dollars  for  the  whole 
''lot  of  beeves,"  though,  in  truth,  no  such 
ofiFer  had  ever  been  made,  nor  had  there 
been  any  treaty  between  them  for  the  sale 
and  purchase  of  the  beeves,  nor  had  Lock- 
ridge ever  seen  them :  that  on  the  day  af- 
ter, Sharrot,  pretending  he  had  sold  the 
beeves  to  Lockridge  for  the  483  dollars, 
brought  a  suit  against  him,  procured  an 
order  for  appearance  bail  on  the  writ,  and 
had  it  served  on  him  at  Richmond:  that 
L#ockridge,  being  thus  arrested  and  in  cus- 
tody, in  a  place  where  he  was  a  stranger, 
and  therefore  unable  to  give  bail,  had  no 
other  way  to  be  relieved  from  confinement, 
but  to  take  the  beeves  at  the  abovemen- 
tioned  price,  and  therefore  he  agreed  to  do 
so,  and  thereupon  paid  Sharrot  242  dollars  in 
cash,  and  gave  him  a  note  tor  the  balance 
of  241  dollars :  and  that  Sharrot,  hav- 
377  ing  thus  iniquitously  extorted  *this 
note  from  him  by  duress,  brought  a 
suit  thereon  against  him  in  the  county  court 
of  Bath,  and  recovered  judgment.  There- 
fore, the  bill  called  on  Sharrot  to  disclose 
the  truth  of  the  transaction,  and  prayed  re- 
lief in  general  terms. 

An  injunction  was  awarded,  to  inhibit 
Sharrot  from  proceeding  to  execute  his 
judgment  at  law,  till  further  order. 

Sharrot  in  his  answer,  denied  every  ma- 
terial allegation  of  the  bill,  and  declared, 
that  the  transaction  was  an  actual  bona  fide 
sale  by  him  to  Lockridge,  of  the  twenty-two 
beeves,  for  483  dollars. 

In  September  1823,  an  order  of  court  was 
made,  by  consent  of  parties,  refering  the 
matters  in  dispute  in  the  cause  to  arbitra- 
tors. And  in  June  1825,  the  arbitrators  met 
(in  pursuance  of  a  notice  to  Lockridge, 
though  he  was  not  present  at  the  arbitra- 
tion), and  awarded  that  the  injunction 
which  Lockridge  had  obtained,  should  be 
dissolved,  and  his  bill  dismissed  with  costs, 
and  that  Sharrot  should  have  the  benefit  of 
his  judgment  at  law,  and  be  at  liberty  to 
execute  the  same.  The  award  was  returned 
to  court. 

In  June  1826,  the  defendant's  counsel 
moved  the  court  to  dissolve  the  injunction, 
according  to  the  award,  and  the  plaintiff's 
counsel  moved  for  leave  to  file  a  supple- 
mental bill.  The  court  overruled  the  mo- 
tion to  dissolve,  and  gave  Lockridge  leave 
to  file— 


A  supplemental  bill,  in  which  he  stated, 
that  after  the  order  of  reference  to  arbitra- 
tors was  made,  Lockridge,  despairing  of 
being  able  to  prove  his  case  as  alleged  in 
his  original  bill,  against  Sharrot's  positive 
denial  of  the  allegations  thereof  in  his  an- 
swer, came  to  a  settlement  with  Sharrot,  and 
paid  him  the  whole  amount  of  the  debt, 
and  took  his  receipt  in  full  for  the  payment ; 
and  then  Sharrot  migrated  from  the  com- 
monwealth. That  after  this.  Given  the  ex- 
ecutor of  Dinwiddle,  pretending  that  Sharrot 
had  assigned  the  claim  to  Dinwiddle,  gave 
Lockridge  notice  to  attend  the  arbitration, 
and  promised  him  that  nothing  should  be 
done  till  he  should  arrive  at  the  place 
378*  appointed  for  the  meeting  *of  the  ar- 
bitrators. That  Lockridge  set  out 
from  home  to  attend  the  arbitration,  with 
Sharrot's  receipt  for  the  debt  in  his  pocket, 
to  lay  before  the  arbitrators;  but,  on  the 
way,  he  met  Given,  who  told  him  the  arbi- 
trators had  met,  and  made  their  award. 
That  Lockridge  had  since  been  advised,  that 
his  payment  to  Sharrot  was  a  matter  not 
within  the  terms  of  the  submission,  and 
that  the  "arbitrators  could  not  have  taken 
it  into  consideration.  That  if  an  assign- 
ment of  Sharrot's  claim  against  Lockridge 
was  made  to  Dinwiddle  (as  Lockridge  now 
believed  was  the  fact),  Dinwiddle  afterwards 
relinquished  it;  and,  at  all  events,  Lock- 
ridge had  no  notice  of  the  assignment,  at 
the  time  he  paid  the  debt  to  Sharrot. 
Therefore,  the  bill  made  Given  executor  of 
Dinwiddle  a  party,  and  prayed,  that  the 
award  should  be  set  aside,  that  the  defend- 
ants should  be  perpetually  injoined  from 
executing  the  judgment  at  law,  and  general 
relief. 

Given  executor  of  Dinwiddle  answered, 
that  the  debt  was  assigned  to  his  testator 
for  valuable  consideration,  before  the  judg- 
ment at  law  was  recovered ;  that  the  refer- 
ence of  the  original  cause  had  been  made 
by  Sharrot  contrary  to  Dinwiddle's  wishes ; 
that  he  as  executor  of  Dinwiddle,  gave 
Lockridge  notice  of  the  time  and  place  of 
arbitration,  but  he  denied,  that  he  promised 
Lockridge  that  nothing  should  be  done  by 
the  arbitrators  until  he  should  be  present. 
He  said,  the  arbitration  had  been  fairly 
made,  upon  due  notice  to  Lockridge;  and, 
therefore,  he  insisted  on  the  award.  He 
also  questioned  the  genuineness  of  the  re- 
ceipt of  Sharrot  to  Lockridge  exhibited  with 
the  bill,  and  the  fact  of  the  payment  of  the 
debt  to  Sharrot. 

No  proceedings  were  had  against  Sharrot, 
on  the  amended  bill. 

There  was  no  proof,  that  Lockridge  had 
notice  of  the  assignment  to  Dinwiddle,  at 
any  time  before  he  received  notice  from  his 
executor  to  attend  the  arbitration.  On  the 
other  hand,  there  was  no  proof  of  the  pay- 
ment of  the  debt  by  Lockridge  to  Sharrot, 
or  of  the  genuineness  of   Sharrot's   receipt 

for  the  same. 
379  *The  chancellor  (after  overruling  a 
motion  made  by  Lockridge  for  a  con- 
tinuance) dissolved  the  injunction,  and  dis- 
missed the  bills  with  costs;  from  which 
decree  Lockridge  appealed  to  this  court. 

Leigh,  for  the  appellant. 
Johnson,  for  the  ap^llee. 
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TUCKERt  P.  This  case  is  somewhat 
perplexed,  owing  to  the  awkward  manner 
in  which  it  has  been  conducted. 

The  original  bill  ought  never  to  have 
been  entertained,  as  it  alleged  a  gross  com- 
bination between  the  plaintiff  and  defend- 
ant to  deceive  others.  But  the  allegation 
was  denied  by  the  defendant,  and  was  not 
proved,  and,  the  case  being  submitted  to 
arbitration,  was  substantially  disaffirmed 
by  an  award  that  the  injunction  should  be 
dissolved.  This,  then,  settled  and  put  an 
end  to  the  matters  of  contest  in  the  first 
biU. 

On  the  return  of  the  award,  a  dissolution 
being  moved  for,  and  there  being,  at  the 
same  time,  a  motion  for  leave  to  file  a  sup- 
plemental bill,  the  first  motion  was  over- 
ruled, and  the  second  granted.  The 
supplemental  bill  alleged,  that  one  Given 
the  executor  of  Dinwiddle  had  assumed  to 
be  entitled  to  the  judgment  at  law  as  as- 
signee of  Sharrot,  and  had  given  notice  to 
him  to  attend  the  arbitration,  which  he  de- 
signed to  do.  His  apology  for  not  attend- 
ing is  denied,  and  not  proved ;  so  that  that 
matter  is  out  of  the  case.  He  further  al- 
leged, however,  that  between  the  agreement 
to  refer  and  the  arbitration,  he  had,  with- 
out knowledge  of  any  assignment  to  Din- 
widdle, paid  off  the  amount  of  the  demand 
of  Sharrot  himself ;  and  he  produced  his  re- 
ceipt. This  receipt,  he  says,  he  designed  to 
produce  before  the  arbitrators,  had  he 
reached  them  before  their  award.  He  ad- 
mitted bis  belief,  that  Sharrot  had  at  one 
time  assigned  to  Dinwiddle,  but  he  alleged 
that  Dinwiddle's  claim  was  afterwards  re- 
linquished ;  which  allegation  is  denied,  and 
not  proved;  so  that,  as  between  these 
380  parties,  the  assignment  *must  be  pre- 
sumed. Of  this  assignment  Lock- 
ridge  said  he  had  no  notice ;  and  no  notice 
is  proved.  As  the  case  stands,  then,  it  in 
effect  presents  these  questions  only,  as  far 
as  Lockridge  and  Dinwiddle's  executor  are 
concerned:  1st,  Can'  Lockridge  now  make 
this  defence,  as  he  failed  to  make  it  before 
the  arbitrators?  And  I  think  he  can,  since 
the  receipt,  being  posteriour  to  the  refer- 
ence, and  not  in  issue,  formed  no  part  of 
the  matter  referred.  2nd,  Has  Lockridge  in 
fact  paid  the  money,  or  (which  is  equiva- 
lent) is  this  receipt  genuine?  This  was 
the  question  fairly  between  these  parties; 
and  Lockridge  having  failed  to  prove  the 
receipt,  the  injunction  was  properly  dis- 
solved, and  the  bills  properly  dismissed; 
that  is  to  say,  the  original  bill  was  properly 
dismissed,  as  to  Sharrot,  and  the  supple- 
mental bill,  as  to  Given  the  executor  of 
Dinwiddle.  But  the  cause  not  having  been 
brouirht  to  hearing  upon  the  supplemental 
bill  as  to  Sharrot,  I  do  not  think  it  was 
right  to  pronounce  a  decree,  which  closed 
forever  Lockridge's  right  of  reclamation 
from  Sharrot,  if,  in  the  same  cause,  or  in 
any  future  contest,  he  should  be  able  to 
prove  the  genuineness  of  the  receipt.  For, 
though  Lockridge  had  no  right  to  a  contin- 
uance as  against  Given,  who  was  before  the 
court,  who  had  filed  his  answer,  and  had 
beeu  long  delayed,  yet  as  to  Sharrot,  who 
was  not  before  the  court,  who  was  the  party 
to  the  receipt,  and  whose  conscience  Lock- 
ridge bad  a  right   to   appeal    to,  he    had    a 


right,  either  that  the  cause  should  be  con- 
tinued as  to  him  (Key  v.  Hord,  4  Munf. 
485, )  or  that  the  bill  should,  as  to  him,  have 
been  dismissed  without  prejudice.  Which 
of  these  courses  was  most  proper?  The  lat- 
ter, assuredly.  For  Sharrot,  being  out  of 
the  state,  and  not  appearing  to  have  prop- 
erty within  it,  there  was  nothing  upon 
which  the  decree  of  the  court  could  properly 
have  acted.  Therefore,  it  was  not  amiss, 
under  the  circumstances,  to  dismiss  the 
bill;  but  it  should  have  been  dismissed 
without  prejudice ;  for  If  Lockridge  should 
now  be  compelled  to  pay  the  amount  of  the 
judgment  at  law  to  Given,  he  would  have 
a  right  of  reclamation  for  the  money  paid 
to  Sharrot  as  evidenced  by  the  receipt. 
381  *Must  we,   then,    reverse    for    this- 

cause,  and  throw  the  costs  unjustly 
upon  Given?  I  think  not.  We  have  au- 
thority for  affirming  the  decree  with  costs, 
and  yet  modifying  it  by  a  provision  that 
it  shall  be  without  prejudice.  Scott  v. 
Baskerville,  and  Ellis  v.  Baird,  6  Munf. 
20,  456.  The  court  is,  therefore,  of  opin- 
ion, that  the  decree  be  afiBrmed,  but  this 
affirmance  to  be  without  prejudice  to  any 
suit  or  action  at  law  or  in  equity,  on  the 
part  of  Lockridge,  to  recover  back  from 
Sharrot,  the  amount  alleged  to  have  been 
paid  by  him,  and  to  be  evidenced  by  the 
receipt. 
Decree  afiBrmed,  without  prejudice  &c. 


Cresapv.  M'Lean  and  Another. 

April.  1884,  Richmond. 
(Absent  Tuckeb,  P.,*  and  Brooke.  J.) 

Umd  Pstent— Le^  Title  Pums  Aocordloff  to  Metes. 

•ad  Bounds.— Grant  of  land  from  the  common- 
wealth, founded  on  survey,  as  containing  667  acres; 
bnt  the  metes  and  bounds  described  in  the  survey 
and  grant,  in  fact.  Inclnde  1S98  acres:  Held,  the" 
the  grant  may  be  avoided  as  to  the  excess,  at  the 
suit  of  the  commonwealth  timely  prosecuted,  yet 
the  legal  title  of  the  whole  quantity  of  1S08  acrea 
passes  by  the  grant  to  the  grantee,  and  no  individ- 
ual claimant  has  a  right  to  have  the  grant  avoided 
for  the  excess. 
Adversary  Possesston— EqnitsMe  Title  to  Landt—An 
equitable  title  to  land  asserted  against  the  holder 
of  the  legal  title,  is  barred  by  an  adversary  posses- 
sion of  more  than  20  years  held  by  the  claimant  of 
the  legal  title,  the  claimant  of  the  equity  having- 
full  knowledge  of  such  possession  from  its  com- 
mencement  and  being  under  no  disability. 

General  Washington,  in  December  1769, 
presented  a  petition  to  the  executive  council 
of  Virginia,  on  behalf  of  himself  and  the 
other  oflBcers  and  soldiers  entitled  to  boun- 
ties in  land  under  the  proclamation 
382  of  governor  Dinwiddle  of  the  *19tb 
February  1754,  praying  that  200,000 
acres  of  land  might  be  allotted  to  them,  in 
pursuance  of  the  proclamation,  within  a 
certain  tract  of  country,  on  the  waters  of 
the  Ohio,  particularly  described,  and  that 
the  claimants  might  have  the  privilege  of 
appointing  a  particular  surveyor;  and  an 
order  of    council    was    accordingly   made,. 


*He  decided  the  cause  in  the  court  of  chancery. 
tThe  principal  case  was  cited  in  Hughes  v.  Cald- 
weU,  11  Leigh  851. 
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authorizing  the  claimants  to  take  up  the 
200,000  acres  of  land,  in  otie  or  more  surveys 
Ac.  within  the  tract  of  country  described 
in  the  petition,  but  so  as  not  so  interfere 
with  previous  settlements.  And  under 
authority  of  this  order  of  council,  colonel 
William  Crawford,  assistant  surveyour  of 
Augusta  county,  whom  the  claimants  of  the 
land  t>onnties  had  appointed  their  survey- 
our, in  the  year  1771,  surveyed  a  tract  of 
land  called  The  Round  Bottom,  on  the  river 
Ohio  (in  the  now  county  of  Ohio)  for  gen- 
eral Washington,  and  by  his  directions. 
The  certificate  of  survey  was  made  out 
some  time  after  the  survey  was  in  fact 
made:  the  certificate  of  survey  bore  date 
the  14th.  July  1773;  and  it  stated  that  the 
survey  w'as  made  for  general  Washington 
as  assignee  of  sundry  claimants,  upon  mil- 
itary land  warrants  issued  by  governor 
Dunmore,  bearing  date  after  the  actual 
stirvey  made  ;*  and  it  described  the  land  by 
metes  and  bounds,  and  as  containing  5&& 
acres  only,  whereas,  in  fact,  the  lines  of 
the  survey,  included  above  1293  acres.  The 
survey  being  returned  to  and  filed  in 
the  land  office,  after  it  was  opened 
383  *under  the  statute  of  1779,  a  grant 
was  issued,  upon  the  survey,  to  gen- 
eral Washington  on  the  13th  October  1784, 
describing  the  metes  and  bounds,  and  de- 
scribing the  quantity  as  being  only  587 
acres.  And  in  the  year  1798,  general  Wash- 
ington, believing  (as  was  proved  beyond 
<3oubt)  that  the  survey  and  grant  contained 
only  587  acres,  sold  the  land  to  Archibald 
^'Lean  for  5870  dollars,  and  conveyed  it 
-to  him  by  the  metes  and  bounds  described 
in  the  survey  and  grant,  as  containing 
587  acres;  and  under  this  conveyance 
M'Liean,  in  1799,  took  possession  of  the 
-whole  of  The  Round  Bottom,  included 
within  the  metes  and  bounds,  being  in 
truth  1293  acres,  and  put  his  tenants  upon 
it.  He  afterwards  sold  a  part  of  the  land 
to  Jonathan  Roberts.  « 

Michael  Cresap  made  a  settlement  on 
The  Round  Bottom,  adjoining  and  below 
the  settlement  of  Joseph  Tomlinson  on 
the  same  tract,  in  the  year  1770  or  1771  be- 
fore general  Washington's  survey  was 
made,  as  the  plaintiff  in  this  cause  alleged, 
though  it  appeared,  that  if  any  such  set- 
tlement was  made  at  all,  it  was  made  in 
1772.  He  died  in  1775,  and  devised  this  set- 
lement  right  to  his  daughters  Mary,  Eliza- 
beth and  Sarah ;  and  in  April  1781,  Luther 
Martin  who  married  one  of  the  devisees, 
obtained  a  certificate  from  the  commis- 
sioners   for  the    counties    of   Monongalia, 


•There  was  nothing  extraordinary  or  irreimlar  In 
this.  It  is  believed,  that  all  or  most  of  the  military 
land  bounty  surveys  ander  firovemor  Dinwiddle's 
proclamation,  were  made  before  the  military  war- 
rants were  issned:  those  for  whom  the  surveys 
were  made,  takinir  up  such  land  as  they  wanted,  and 
deslgiiinfir  to  procure  the  military  rights  afterwards, 
which  should  entitle  them  to  the  quantity  so  taken 
up.  Very  many  of  the  surveys  were  made  in  1771, 
under  authority  of  the  order  in  council,  before  any 
particular  military  warrants  had  been  Issued;  and 
it  was  the  design  of  the  order  of  council  to  enable 
the  claimants  of  the  bounties,  to  take  up  lands  in 
anticipation  of  the  warrants,  and  this,  in  order  to 
obviate  the  danger  of  the  ffood  landQ  belnff  all  ap- 
propriated by  prior  settlements.  At  least,  the  re- 
porter has  always  understood  that  such  was  the 
case:  thoug-h  he  would  be  much  at  a  loss  to  recollect 
bis  authority  for  this  piece  of  local  history.— Note  in 
Oririual  Edition. 


Yohogania  and  Ohio,  for  adjusting  the 
claims  to  unpatented  lands,  under  the 
statute  of  1779,  for  400  acres  of  land,  to 
include  Cresap's  settlement,  adjoining 
Tomlinson 's  settlement,  in  The  Round 
Bottom;  and  at  the  same  time,  Tomlin- 
son obtained  a  like  certificate  of  his  set- 
tlement right  to  400  acres  in  the  same  tract ; 
and  it  was  agreed  between  Cresap' s  dev- 
isees and  Tomlinson,  that  alt  the  lands  in 
The  Bottom  that  could  be  affected  by  their 
two  certificates  of  settlement  rights,  should 
be  equally  divided  between  them.  Cresap' s 
settlement  right  of  400  acres  was  surveyed 
in  February  1784,  and  the  survey  being 
returned  to  the  land  ofiBce,  general  Wash- 
ington entered  a  caveat  against  the  issuing 
of  a  grant  thereupon ;  but  this  caveat  was 
dismissed  by  the  general  court  in  April 
1787,  because  (as  the  order  of  dismission 
imported)    the    last    process     issued 

384  thereon  had  not  *been  returned.     The 
caveat  being  thus  dismissed,  Cresap' s 

devisees  obtained  a  grant  upon  their  cer- 
tificate of  settlement  right,  for  the  400 
acres  of  land,  dated  the  3rd  February  1791. 
And  then  they  sold  and  conveyed  the  same 
to  Michael  Cresap  the  younger. 

Tomlinson  brought  a  suit  against 
McLean,  to  establish  his  settlement  right 
to  400  acres  of  The  Round  Bottom ;  and  that 
controversy  was  decided  by  this  court  in 
favor  of  M'Irean,  in  1816.  M'Lean  v. 
Tomlinson,  5  Munf.  220. 

In  18^,  Michael  Cresap  the  younger  ex- 
hibited his  bill  against  M'L^an  and  his 
vendee  Roberts,  in  the  superiour  court  of 
chancery  of  Clarksburg, — setting  forth  the 
history  of  the  titles  to  The  Round  Bottom, 
and  the  settlement  right  of  Michael  Cresap 
the  elder,  as  above  stated ;  alleging,  that 
general  Washington,  at  the  time  that  col- 
onel Crawford  made  the  survey  for  him  of 
The  Round  Bottom,  had  full  notice  of 
Cresap's  pfior  settlement  on  that  tract  in 
1770  or  1771 ;  that  he  procured  the  survey  to 
be  made  by  metes  and  bounds  that  included 
the  whole  of  The  Round  Bottom,  but  not 
being  able  to  procure  military  rights  for 
more  than  587  acres,  he  procured  the  plot 
and  certificate  of  survey  to  be  made  and  re- 
turned according  to  the  original  lines  of 
survey,  describing  them  as  containing  only 
587  acres,  whereas  in  fact  they  contained 
1293  aci^es;  that  Crawford's  survey  was,  in 
truth,  only  a  private  survey ;  that  it  was 
post-dated;  that  it  was  made  with  full 
knowledge  of  Cresap* s  prior  settlement 
upon  the  land;  that  it  was  made  too,  as 
appeared  by  the  very  certificate  of  survey 
itself,  before  the  military  land  warrants, 
on  which  it  was  professed  to  be  founded,' 
had  been  in  fact  issued,  and  so  the  survey, 
and  the  grant  founded  thereupon,  were  ir- 
regular and  void  on  the  face  of  them ;  that, 
thus,  the  whole  proceeding  was  fraudulent 
and  void  as  against  those  claiming  under 
Cresap's  elder  and  better  settlement  right; 
and  that  the  dismission  of  general  Wash- 
ington's caveat  against  Cresap's  devisees, 
in  1787,  was  a  plain  admission  on  his  part, 
or  a  declaration  by  the  general  court,  of 
Cresap's  preferable  settlement  right  for 
400  acres.  That,  after  the  plaintiff,  claim- 
ing under  the   devisees  of  the  settler, 

385  *had  been  for  a  long  time  in   peacea- 
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ble  possession  of  his  400  acres  of  land, 
Archibald  M'Lean»  claiming  under  the 
conveyance  from  general  Washington, 
finding  the  land  unoccupied,  entered  into 
possession  thereof,  in  1799,  against  the 
plaintiff's  will,  and  continued  to  hold  the 
possession,  availing  himself  of  the  elder 
grant  under  which  he  claimed,  and  he  yet 
insisted  on  retaining  the  possession  in 
exclusion  of  the  plaintiff's  just  xight;  that 
he  had  sold  a  part  of  the  land  to  Jonathan 
Roberts;  that  both  M'Lean  and  Roberts,  at 
the  time  of  their  purchases,  had  full  notice 
of  Cresap's  elder  and  better  settlement 
right;  that  it  was  owing  to  the  early  death 
of  Cresap  the  settler,  the  long  minority  of 
his  children,  and  the  war  of  the  revolution, 
that  they  had  not  acquired  the  elder  grant, 
to  which  they  were  justly  entitled;  and 
that  the  fact  of  Tomlinson  having  brought 
a  suit  to  assert  his  settlement  right,  founded 
on  the  same  grounds  of  claim,  and  the 
long  pendency  of  that  suit,  was  the  reason 
why  the  plaintiff  had  not  earlier  asserted 
and  prosecuted  his  claim.  And  the  prayer 
of  the  bill  was,  that  M'Lean  and  Roberts, 
should  be  compelled  to  convey  and  release 
to  Cresap  his  400  acres  of  The  Round  Bot- 
tom, to  which  he  was  entitled  by  the  set- 
tlement right. 

M'Lean,  in   his  answer — after   shewing, 
that    general    Washington,    when   he    sold 
The  Round  Bottom  to  him  for  5870  dollars, 
believed    that  there  were  only  587  acres  in 
the    tract,    the   quantity  mentioned  in    his 
grant  of  October   1784,  and  acknowledging 
that  the  lines  of  the  survey  and   grant  con- 
tained    1293  acres;  and    after    explaining 
the  incongruity  apparent  on  the  face  of  the 
certificate  of  survey,   namely,   that  the  cer- 
tificate   shewed    the    survey    to  have  been 
made,  some  time  before  the   military   war- 
rants therein  referred  to,  as  the  foundation 
of  right  to  the  land  surveyed,  had  been    is- 
sued; and  shewing,  that  the   very   circum- 
stance of  this  supposed  incongruity  appear- 
ing on  the  face    of   the   survey  and  grant, 
repelled    the    inference   of  fraud  attempted 
to  be  drawn  from  the    fact    of   the    survey 
having    been    made    before    the    warrants 
were  issued — insisted,    that  he  had  a  right, 
as  against   all    private  claimants,  to 
386      the  whole   quantity  of  1293  *acres  in- 
cluded within    the  lines  of  the    grant 
under  which  he  claimed,    notwithstanding 
the    mistake  made  in  the  survey  and  grant 
as    to    the    quantity;    that    the    excess  of 
quantity    included    within    the  lines  of  the 
grant,  over  and  above  the  quantity  intended 
and    in  the   grant  expressed  to  be  granted, 
presented    a  question   between    the  grantee 
or    those  claiming  under  him  and  the  com- 
monwealth   alone;    that    if    the    common- 
wealth   might,  by  proceeding  in  due    time, 
have  avoided  the  grant  for  the    excess,  yet 
it  was  not  competent  to    any  individual  to 
avail    himself  of  the  objection  for  his  own 
private  advantage.     He  did  not  admit,  that 
M.  Cresap  the  elder  had  ever  made  any  set- 
tlement on   The  Round   Bottom,  before  the 
survey   thereof  was  made  by  colonel  Craw- 
ford for  general  Washington,  and  he  called 
for    proof    of    the  alleged  settlement.     He 
denied,  that  he  had  any  notice  ot  the  claim 
of   the   plaintiff,    at   the  time  he  made  the 
purchase   and     received      the     conveyance 


from  general  Washington ;  but  he  admitted^ 
that  he  heard  of  it  shortly  afterwards, 
when  he  went  to  take  a  view  of  the  land, 
and  that  2000  dollars  of  the  purchase  money 
were  yet  due  to  general  Washington's 
estate.  He  denied,  that  the  plaintiff  had  at 
that  time  ever  had  possession  of  any  part 
of  the  land :  he  said,  he  found  the  land  in 
a  state  of  nature,  when  he  took  possession 
of  it,  and  put  his  tenants  upon  it,  in  1798-9; 
that  the  grant  to  general  Washington  vested 
the  leg^l  seizin  in  him,  and  the  right  of 
possession  followed  the  title;  that  by  his 
conveyance  to  M'Lean,  the  seizin  and 
possession  was  transferred  to  him;  that  he 
accordingly  took  immediate  possession, 
and  had  thenceforth  continued  to  hold  the 
land,  making  valuable  improvements  upon 
it,  and  paying  the  public  taxes,  except  for 
a  few  years,  during  which  the  plaintiff, 
having  unlawfully  taken  possession,  held 
the  same,  until  M'Lean  regained  the  pos- 
session. And  he  relied  on  the  great  length 
of  time  that  had  elapsed  since  the  plain- 
tiff's pretended  right  accrued,  and  his  own 
long  possession,  as  a  conclusive  bar  to  the 
equity  asserted  in  the  bill. 

There  were  several  depositions  filed,  the 
most  material  of  which  was  that  of  Joseph 
Tomlinson,  the  alleged  coterminous 
387  ^settler  with  Cresap,  on  The  Round 
Bottom.  He  deposed,  that  he  and  his 
brother  made  a  settlement  on  that  land,  in 
1771,  before  colonel  Crawford  made  any 
of  his  military  surveys;  that  he  was  em- 
ployed by  colonel  Crawford  as  a  hand  to 
assist  in  his  surveys;  that  when  colonel 
Crawford  got  to  The  Round  Bottom,  and 
signified  his  intention  to  make  a  survey  of 
it,  the  witness  informed  him  of  his  own 
prior  settlement,  and  objected  to  the  survey 
being  made,  upon  which  colonel  Crawford 
told  him,  that  he  had  been  requested  by 
general  Washington  to  make  a  private  sur- 
vey of  this  land  for  him,  and  that  as  a 
private  survey  only  was  intended,  it  could 
do  the  witness  no  harm ;  and  that  colonel 
Crawford  thereupon  proceeded  to  make  the 
survey.  That  M.  Cresap  the  elder,  made 
his  settlement  on  The  Round  Bottom  in  the 
year  1772;  he  in  fact  made  two  settlements 
there  in  that  year.  But  it  appeared,  that 
from  April  1781  (when  the  agreement  was 
made  before  the  land  commissioners^  be- 
tween this  witness  Tomlinson  and  the 
Cresaps,  to  divide  The  Round  Bottom  be- 
tween them)  until  the  year  1823,  there  had 
been  a  contract  existing  between  the  wit- 
ness and  the  Cresaps,  that  the  title  to  The 
Round  Bottom  should  be  prosecuted  at 
their  joint  expense  and  for  their  joint 
benefit ;  and  this  partnership  was  not  dis- 
solved till  1823,  shortly  before  the  deposi- 
tion was  taken. 

It  appeared  in  proof,  that  the  plaintiff 
was  the  youngest  child  of  M.  Cresap  the 
alleged  settler,  and  that  he  was  bom  in 
October  1775,  and,  consequently,  attained 
to  full  age  in  17%. 

The  fact  of  M'Lean  taking  possession  of 
the  whole  of  The  Round  Bottom  in  1798-9, 
was  proved.  But  Cresap  leased  the  part 
claimed  by  him,  to  a  tenant,  during  the 
years  1810,  '11  and  '12,  and  received  the 
rent;  and,  then,  M'Lean  regained  the  pos- 
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session,  and   thenceforth  continued  %o  hold 
it. 

The  chancellor  dismissed  the  bill  with 
costs;  and  Cresap  appealed  from  the  de- 
cree to  this  court. 

8tanard»  for  the  appellant. 

Johnson,  for  the  appellee. 

388  *CARR,  J.  There  were  many 
points  raised,  and  elaborately  dis- 
cussed, in  the  argument  of  this  case  at 
the  bar.  I  think  more  than  one  of  them 
justify  the  decree  of  the  chancellor.  I  shall, 
however,  rest  my  opinion,  on  the  equitable 
bar  of  the  statute  of  limitations  alone. 

General  Washington's  patent  bears  date 
the  30th  October  1784.  Whatever  may  have 
been  the  irregularity  of  the  proceedings 
previous  to  the  grant,  this  court  has  decided, 
that  it  carried  the  legal  title;  M*Ivean  v. 
Tomlinson,  5  Munf.  220;  and  that  ques- 
tion is  not  now  before  us.  Neither  is  it 
material  to  inquire,  what  is  the  effect,  in 
equity,  of  such  irregularities,  further  than 
to  say,  that  I  do  not  think  they  amount  to 
fraud.  With  respect  to  notice  at  the  time 
of  the  survey,  of  the  settlement  of  Cresap, 
I  must  say,  in  the  first  place,  that  the 
evidence  is  extremely  slender,  to  prove 
that  there  ever  was  such  a  settlement.  It 
depends  mainly  on  the  deposition  of  Tom- 
linson ;  and  he  comes  in  a  most  suspicious 
and  questionable  shape.  From  1781  (when 
he  agreed  before  the  land  commissioners 
with  the  Cresaps,  to  divide  The  Round 
Bottom  between  them)  up  to  the  year  1823, 
there  seems  to  have  been  a  contract,  that 
the  title  to  the  whole  bottom  should  be  pros- 
ecuted at  their  joint  expense,  for  their 
joint  benefit.  In  1823,  this  partnership 
was  dissolved ;  but  though  this  step  might 
restore  his  competency,  it  could  not  re- 
move the  bias  which  goes  so  strongly  to 
his  credit.  But  if  we  admit,  that  M. 
Cresap  the  elder  did  make  a  settlement,  it 
is  clear  that  colonel  Crawford  had  no 
notice  of  it,  and  could  have  none;  for  he 
made  the  survey  in  1771,  and  even  Tomlin- 
son tells  us,  that  the  settlement  was  not 
made  till  1772.  The  actual  notice,  then, 
of  a  prior,  equitable  right,  which  this 
court  has  said  makes  a  disturbance  of  that 
right  fraudulent,  does  not  belong  to  this 
case. 

It  was  said,  that  the  facts  attending  the 
survey  shew,  that  it  was  a  fraudulent  pro- 
ceeding, because  the  survey  was  postdated, 
and  the  warrants  on  which  it  was  made, 
were  issued  after  it  bore  date.  I  repeat, 
it  does  not  seem  to  me  that  this  was 
fraud;  and,  I  think,  this  court,  in  decid- 
ing that  the  grant  carried  the  legal  title, 
said  as  much ;  for  as  these  irregular- 
389  ities  ^appear  upon  the  face  of  the 
patent,  they  could  be  noticed  as  well 
at  law  as  in  equity,  and  fraud  is  as  fatal 
in  the  one  as  the  other  forum,  where  it 
can  be  gotten  at. 

But  suppose  this  was  a  fraud,  it  was 
known  to  the  party,  and  in  that  case  we 
know  that  the  statute  runs  against  him. 
Cresap' s  patent  was  issued  the  3rd  Feb- 
ruary 1791.  The  parties  had  before  had 
notice,  by  the  caveat,  that  general  Wash- 
ington claimed  this  land  by  grant  issued 
prior  to  1785.    The  youngest  son   and  child 
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of  M.  Cresap  the  elder,  and  the  plaintiff 
in  this  cause,  was  bom  in  October  1775, 
and  consequently  came  of  age  in  October 
17%.  From  that  time  to  the  filing  of  this 
bill,  was  twenty-six  years.  The  land  being 
in  a  state  of  nature,  and  wholly  unoccu- 
pied, the  possession  accompanied  the  legal 
title.  But  more  than  this,  in  1798-9, 
M'Lean,  claiming  under  general  Washing- 
ton, went  to  the  land,  took  actual  posses- 
sion, and  placed  tenants  upon  it.  From 
this  date  to  the  filing  of  the  bill,  was 
twenty-three  years.  Will  it  be  said,  that  the 
sort  of  possession  by  Cresap,  taken  in  1810, 
'11,  '12,  will  prevent  the  bar?  That  was  a 
trespass.  The  appellant  knew  that  the 
legal  title  was  against  him, — that  his  only 
pretence  of  claim,  was  an  equity,  which 
could  never  be  put  in  a  course  of  decision 
by  this  proceeding.  Indeed,  the  bill  itself 
seems  to  consider  this  proceeding  in  pais, 
as  not  affecting  the  possession ;  for  it  says, 
in  so  many  words,  that  M'Lean,  finding 
the  land  unoccupied,  took  possession,  and 
still  holds  it,  and  availing  himself  of  his 
elder  grant,  insists  on  retaining  posses- 
sion, in  exclusion  of  the  plaintiff's  rights. 
Here  is,  then,  twenty-three  years  of  actual 
adversary  possession,  without  any  thing  to 
take  the  case  out  of  the  statute;  which  is 
expressly  relied  on  in  the  answer.  I  cited 
in  Can*  v.  Chapman  (ante,  p.  171),  many 
cases  as  to  the  effect  of  time ;  but  these 
were  not  as  to  the  equitable  bar  of  the 
statute.  The  law  is  equally  well  settled  on 
this  point.  3  P.  Wms.  287;  Bond  v.  Hop- 
kins, 1  Sch.  8l  Ivef.  413 ;  Hoveden  v.  Ld. 
Annesley,  2  Id.  607,  632;  Ld.  Cholmondeley 
V.  Ivd.  Clinton,  2  Jac.  &  Walk.  138.  This 
last  was  a  great  case,  and  most  elaborately 
examined.     The   master  of  the   rolls,  held, 

that  both  on  principle  and  authority, 
390      *the    laches    and    non-claim    of    the 

rightful  owner  of  an  equitable  estate, 
for  a  period  of  twenty  years,  (supposing  it 
the  case  of  one  who  must,  within  that  pe- 
riod, have  made  his  claim  in  a  court  of 
law,  had  it  been  a  legal  estate),  under  no 
disability,  and  where  there  has  been  no 
fraud,  will  constitute  a  bar  to  the  equi- 
table relief,  by  analogy  to  the  statute  of 
limitations,  if  during  all  that  period,  the 
possession  has  been  held  under  a  claim  un- 
equivocally adverse,  and  without  any  thing 
having  been  done  or  said,  directly  or  indi- 
rectly, to  recognize  the  title  of  such  right- 
ful owner  by  the  adverse  possessor.  It  will 
be  observed,  that  this  is  most  strongly 
put ;  it  was  a  case  of  no  doubtful  claim,  but 
the  rightful  owner  of  an  equitable  estate 
was  thus  barred.  The  case  went  to  the 
house  of  lords,  and  was  affirmed,  both  lord 
Eldon,  and  lord  Redesdale  stating  it  as 
settled  law,  that,  in  a  case  of  actu^il  ad- 
verse possession,  twenty  years  constitute 
a  bar.  The  last  I  shall  notice  is  Elmendorf 
V.  Taylor,  10  Wheat.  152,  where  twenty-one 
years  had  elapsed :  chief  justice  Marshall 
examined  the  subject  and  the  cases,  with 
great  clearness  and  force ;  and  the  decree 
of  the  court,  on  this  point,  is  thus  expressed 
— **And  this  court  is  further  of  opinion, 
that  in  cases  of  adversary  title,  such  an 
adversary  possession  as  would  bar  an  eject- 
ment (did  the  plaintiff  possess  the  legal 
title)    constitutes  also  a  bar    to   a    bill   in 
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equity.  I  think  the  decree  should  be 
afiSrmed. 

BROCKBNBROUGH,  J.,  concurred. 

CABELL,  J.  This  is  a  bill  filed  in  the 
year  1823,  to  set  aside  a  grant  which  issued 
in  1784.  The  grantee  had,  from  1784  to 
1798,  had  legal  seizin  which  the  common- 
wealth's grant  confers;  and  in  1798,  his 
vendee  took  actual  possession  of  the  land, 
which  he  has  held  ever  since;  except  that, 
in  the  year  1810,  the  appellant  acquired  the 
possession  of  part,  by  trespass,  and  held 
it  for  that  and  the  two  succeeding  years. 

If  this  were  an  ejectment,  I  am  not  pre- 
pared to  say,  that  the  possession  of  Cresap, 
though  acquired  by  trespass,  and 
391  *held  for  so  short  a  time,  would  not 
have  prevented  the  application,  in  a 
court  of  law,  of  the  statute  of  limitations. 
And,  as  the  plea  of  the  statute  is  not  more 
efficient  in  equity  than  at  law,  I  cannot 
say,  that  it  could  have  been  successfully 
relied  upon,  as  a  bar  to  this  bill. 

But  the  doctrine  of  the  equitable  bar  of  the 
statute  of  limitations,  is  materially  different 
from  that  bar  which  courts  of  equity  op- 
pose to  stale  demands,  after  great  laches 
and  long  acquiescence.  In  the  former  case, 
nothing  less  than  twenty  years  adversary 
possession  will  suffice.  But,  (as  was  said 
in  argument,  in  the  case  of  Cholmondeley 
V.  Clinton,  2  Mer.  302,)  as  to  acquiescence, 
the  court  has  no  fixed  time.  It  judges  from 
circumstances  and  convenience ;  and  there- 
fore, in  some  instances,  a  less  period  than 
twenty  years  has  been  held  to  bar.  I  am 
perfectly  satisfied  of  the  correctness  of  this 
remark.  The  cases  of  Swan  ton  v.  Raven, 
3  Atk.  105,  Stockley  v.  Stockley,  1  Ves.  & 
Beam.  23,  and  many  others,  afford  instances 
where  this  distinction  has  been  acted  on. 
I  have  seen  very  few  cases,  if  any,  which 
more  imperiously  required  its  application, 
than  the  present.  It  would  be  mischievous 
in  the  extreme,  after  thirty  years  of  ac- 
quiescence (during  the  greater  part  of 
which  time,  the  party  was  under  no  disa- 
bility) to  set  aside  a  solemn  grant  on 
vague,  doubtful  and  uncertain  parol  testi- 
mony, relating  to  transactions  which  oc- 
curred fifty  years  before  the  institution  of 
the  suit,  and  long  after  the  death  of  all 
those  capable  of  explaining  them.  On  this 
ground,  without  considering  any  other,  I 
am  clearly  of  opinion,  that  the  decree 
should  be  affirmed. 

Decree  affirmed. 
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May,  1834,  Richmond. 

(Absent  Bbooke  and  Carb.  J.) 

Public  Admlnlstrators-Depoty  Sheriff-Liability  of 
Sheriff  until  Successor  Appointed.— D.  is  commis- 
sioned sheriff  of  L.  county  in  July  1805,  but  re- 
ceives no  commission  in  1800.  for  a  second  year  of 
shrievalty,  and  vet  continues  to  act  as  sheriff  for 
the  second  year  of  1806-7  :  the  estate  of  a  decedent 
is  committed  to  him  by  order  of  court  dnrinff  the 
second  year  :  Held,  the  sheriff,  tho'  not  reerularly 
commissioned,  was  sheriff  until  his  successor  was 
appointed,  and  he  is  responsible  for  the  adminis- 
tration of  the  decedent's  estate    by  his  deputy. 


Same-Same-Coiitlaued  Uablllty  of  Sheriff  after  Ex- 
piration of  Office.*— M.  by  his  will  directs  real  es- 
tate to  be  sold,  and  the  proceeds  of  sales  applied 
to  payment  of  his  debts,  and  the  residue  to  be 
paid  to  his  legatees  :  the  county  court  commits 
administration  with  the  will  annexed,  to  the  sher- 
iff ;  and  then  directs  the  sheriff  to  sell  the  real  es- 
tate on  a  credit ;  the  sheriff's  deputy  sells  the  real 
estate,  and  receives  payment,  after  the  principal's 
office  of  sheriff  expires  :  upon  construction  of  the 
sutute  of  1702«  1  Old  Rev.  Code,  ch.  02.  f  61.— Held, 
the  sheriff  Is  responsible  for  the  acts  of  the  deputy 
in  administering  the  fund  arising  from  the  real 
as  well  as  the  personal  estate,  and  for  his  deputy's 
administration  as  well  after  as  dnrlnr  his  con  tin- 
nance  in  office. 

John  Moore  of  Loudoun  died  in  1806,  and 
by  his  last  will  and  testament,  after  sev- 
eral devises  of  real  estate  and  pecuniary 
legacies,  bequeathed  500  dollars  to  bis  three 
grandchildren  Beckey,  Polly  and  Peter 
Stump;  and  then  directed,  that  all  the 
residuum  of  his  estate,  real  and  personal, 
should  be  sold  by  his  executors,  and  the 
proceeds  of  sales  applied  to  the  payment  of 
his  debts  and  legacies,  and  the  overplus 
divided  equally  among  his  grandsons.  The 
executors  named  in  the  will,  refused  to 
take  upon  them  the  execution  of  it;  and 
thereupon,  the  county  court  of  Loudoan, 
in  December  1806,  made  an  order  directing 
the  sheriff  of  the  county  to  take  posses- 
sion of  the  estate,  and  make  sale  thereof  on 
a  credit  of  nine  months,  and  take  bonds 
with  good  security  according  to  law,  and 
make   return  thereof  to  the   court.     At  the 

time  this  order  was  made,  Hugh 
393      Douglass  *was    sheriff    of    Loudoun, 

and  Thomas  Binns  was  his  deputy. 
Douglass  had  been  commissioned  for  one 
year,  and  had  duly  qualified,  as  sheriff, 
in  Juhr  1805 ;  and  he  continued  to  act  as 
sheriff  till  August  1807,  when  Benjamin 
Grayson  his  successor  qualified;  but 
though  Douglass  was  recommended  for  the 
shrievalty  for  the  year  1806-7,  it  did  not  ap- 
pear, that  he  received  any  commission  for 
that  second  year  of  his  shrievalty,  or  that 
he  qualified  for  the  second  year  by  'giving 
bond  &c.  In  July  1807,  while  Douglass 
was  still  acting  as  sheriff,  and  Binns  as 
his  deputy,  the  county  court,  on  motion  of 
the  sheriff,  ordered,  that  he  should  sell 
the  real  estate  of  the  testator  John  Moore, 
on  a  credit  of  one,  two  and  three  years, 
take  bonds  for  the  purchase  money  with 
approved  sureties,  and  make  report  of  his 
proceedings  to  the  court.  In  June  1809, 
the  county  court  ordered   its  commissioner 


*Publlc  Administrators— Deputy  Sheriff— Conthwed 
UaUllty  of    Sheriff  after  Bxplratlon  of  Office.— The 

principal  case  was  cited  alonff  with  Dabney  v. 
Smith.  6  Leifirh  18,  in  Tyree  v.  Wilson,  9  Qratt.  «S  : 
Mosby  V.  Mosby,  9  Gratt.  601  :  Tyler  v.  Nelson.  14 
Gratt.  221 :  and  Hudson  v.  Burwell,  1  Va.  Dec.  SM, 
to  the  point  that  where  administration  has  been 
committed  to  a  sheriff  and  is  conducted  by  the  dep- 
uty after  the  sheriff's  term  expires,  the  sheriff  and 
his  sureties  are  answerable  for  the  deputy's  admin- 
istration after  as  well  as  before  the  term  expires. 
See  also,  foot-note  to  Dabney  v.  Smith,  6  Leig-h  18, 
where  other  cases  and  notes  on  this  subject  are 
cited. 

The  principal  case   was  also  cited  in  Moeby  v. 
Mosby.  0  Gratt.  602.  612. 
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to  state  and  settle  the  accounts  of  the 
administration  of  the  late  sheriff  (Douglass) 
of  the  estate  of  Moore.  The  commissioner 
reported  an  account  of  the  administration 
of  Moore's  estate,  '*by  Douglass  late  sher- 
iff by  Binns  his  deputy;"  from  which  it 
appeared,  that  the  real  estate  was  sold  after 
Douglass's  shrievalty  had  expired,  namely, 
in  October  1807,  and  that  the  proceeds  of 
the  sales  of  the  realty  as  well  as  personalty 
were  debited  to  the  sheriff,  and  that  there 
was  a  surplus  over  and  above  the  debts 
and  legacies. 

In  a  suit  brought  in  the  superiour  court  of 
chancery  of  Winchester,  by  the  legatees 
Beckey,  Polly  and  Peter  Stump,  against 
the  executor  of  Douglass  and  the  residuary 
legatees  of  Moore,  praying  an  account  of 
Douglass's  administration  of  the  real  and 
personal  residuum  of  Moore's  estate,  a 
decree  for  the  legacy  of  500  dollars  be- 
queathed by  that  testator  to  the  plaintiffs, 
and  a  distribution  of  the  surplus  among  the 
residuary  legatees,  th?  grandsons  of  the 
testator  Moore,  of  whom  the  plaintiff  Peter 
Stump  was  one,— the  court  directed  the 
accounts  accordingly;  and  the  commis- 
sioner reported  an  account  of,  administra- 
tion, in  which  he  charged  Douglass's  exec- 
utor, with  the  proceeds  of  sales  of 
394  *all  the  personal  estate,  and  with 
those  of  the  real  estate  also,  though 
this  was  sold  in  October  1807  after  Doug- 
lass's shrievalty  was  expired ;  and  thus 
shewed  a  balance  due  from  Douglass's 
estate,  not  only  sufficient  to  pay  the  plain- 
tiffs their  legacy  of  500  dollars  with 
interest,  but  a  surplus  to  be  divided  among 
the  testator  Moore's  grandsons  and  resid- 
uary legatees. 

Douglass's  executor  filed  exceptions  to 
this  report:  1st,  Because,  at  the  time 
Moore's  estate  was  committed  to  the  sher- 
iff of  I^oudoun   by   the  order  of    December 

1806,  Douglass  was  not  in  point  of  law 
sheriff,  he  having  been  commissioned  and 
qualified  .as  sheriff  in  July  1805,  for  one 
year  only,  and  never  having  been  com- 
missioned or  qualified  as  sheriff  for  the 
second  year  of  1806-7;  so  that  Douglass 
was  not  officially  liable  even  for  the  per- 
sonal assets,  which  went  into  the  hands 
of  Binns,  for  whose  acts  as  his  deputy  he 
was  not  ofiBcially  liable,  inasmuch  as  he 
was  not  himself  the  sheriff.  2ndly,  Be- 
cause Douglass  could  not  be  held  officially 
liable  for  the  proceeds  of  sales  of  the  real 
estate  devised  by  Moore's  will  to  be  sold, 
1.  because  the  realty  was  not  at  the  time 
a  testamentary  subject,  and  the  county 
court  had  no  jurisdiction  over  it;  2.  be- 
cause the  realty  was  not  sold  by  Douglass, 
and  no  part  of  the  proceeds  thereof  ever 
came  to  his  hands;  3.  because  the  realty 
was  sold  (as  the  defendant  understood)  by 
Binns,    but    was    sold    by  him   in  October 

1807,  when  Douglass's  shrievalty  was  ex- 
pired, and  when  therefore  Binns  was  no 
longer  his  deputy,  but  was  (as  appeared 
by  the  records  ot  the  county  court)  the 
deputy  of  Grayson,  the  successor  of  Doug- 
lass ;  and  no  part  of  the  proceeds  of  sales 
of  the  realty  ever  came  to  Douglass's 
hands,  either  as  sheriff,  or  as  administra- 
tor with  the  will  annexed  of  Moore. 

The  court  of  chancery  overruled   the   ex- 


ceptions, and  decreed,  that  Douglass's  ex- 
ecutor should  pay  the  plaintiffs  their 
legacy  of  .SOO  dollars  with  interest,  and 
that  he  should  pay  to  the  grandsons  and 
residuary  legatees  of  the  testator  Moore, 
their  shares,  respectively,  of  the  surplus ; 
from  which  decree  Douglass's  executor 
appealed  to  this  court. 

395  *Johnson,  for  the  appellant. 

Price,  for  the  appellees. 

BROCKENBROUQH,  J.  The  principal 
point  which  arises,  and  has  been  discussed, 
in  this  case,  is  the  question  as  to  the  lia- 
bility of  the  sheriff  for  the  estate  of  a 
deceased  person  committed  to  his  hands 
by  order  of  court,  the  administration  of 
which  has  not  been  completed  at  the  expira- 
tion of  his  office  of  sheriff.  It  depends  on 
the  proper  construction  of  the  statute  of 
1792,  1  Rev.  Code  of  1792,  ch.  92,  \  61,  pp. 
167,  8.  That  statute  made  the  sheriff  the 
administrator  of  all  the  goods,  chattels  and 
credits  of  an  intestate,  and  of  all  the 
goods,  chattels,  credits  and  lands  of  a  tes- 
tator, directed  by  the  will  to  be  sold.  The 
sheriff  was  to  make  sale  of  the  property, 
and  to  return  the  bonds  to  court.  The 
court  was  then,  by  its  order,  to  direct  that 
the  bonds  be  distributed  amongst  the  cred- 
itors, not  as  in  other  cases  according  to  the 
dignity  of  the  debts,  but  pari  passu 
amongst  those  whose  claims  had  been  al- 
lowed. If  there  was  a  surplus  after  pay- 
ment of  debts,  it  was  to  be  distributed 
amongst  the  distributees  or  legatees. 
After  the  order  of  court  was  made,  the 
sheriff  was  to  assign  the  bonds,  and  deliver 
the  property  unsold  to  the  creditors  and 
others.  So  that  the  sheriff  was  the  ad- 
ministrator, under  the  order  and  control 
of  the  court.  If  he  failed  in  his  duty, 
either  in  not  selling  the  estate,  or  in  not 
returning  the  bonds,  or  in  not  distribut- 
ing them  to  creditors,  legatees  or  others, 
he  was  held  responsible  for  such  failure  at 
the  suit  of  those  entitled.  I  think  it  clear, 
that  after  the  court  had  committed  an 'estate 
to  the  hands  of  a  sheriff,  he  was  bound  to 
proceed  with  the  administration  of  it  to 
its  close,  even  though  his  office  of  sheriff 
should  in  the  mean  time  expire.  I  am  sat- 
isfied that  the  court  could  not  take  it  out  of 
the  hands  of  the  sheriff  to  whom  it  had 
been  committed,  and  make  a  new  commit- 
ment of  it  to  the  hands  of  the  succeeding 
sheriff.  The  statute  speaks  of  only  one 
commitment:  if  it  had  contemplated  two 
or  more  commitments  of  the  same  estate 
to    successive   sheriffs,    it  would  have  said 

so,  and  not  have  left  so  important  a 
3%      matter  to   mere    inference.     *Such    a 

construction  would  have  produced  in- 
extricable confusion.  That  I  have  given 
the  proper  construction  to  the  statute  of 
1792,  is,  I  think,  obvious  from  the  statute 
of  the  7th  January  1807,  2  Old  Rev.  Code, 
edi.  of  1808,  ch.  94,  p.  120,  the  first  section 
of  which  provides  for  the  single  case  of 
the  death  of  the  sheriff  administrator, 
before  he  has  fully  administered :  that, 
in  that  event,  the  ^iucceeding  sheriff,  or 
sheriff  then  in  office,  should  take  into  his 
hands  the  estate  unadministered,  and  act 
in  the  same  manner  as  if  it  had  been  orig- 
inally   committed    to   him.     The    adminis- 
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trator  sheriff  might  die  after  be  should 
have  gone  out  of  office,  in  which  case  the 
sheriff  then  in  office  was  to  be  the  adminis- 
trator de  bonis  non.  This  might  be  after 
there  had  been  several  intermediate  sher- 
iffs, none  of  whom  should  act,  but  only  the 
one  then  in  office.  So  that  the  statute  of 
1807,  clearly  contemplated  the  continuance 
of  the  administration  in  the  hands  of  the 
sheriff  to  whom  the  estate  was  committed 
after  he  should  have  gone  out  of  office 
until  his  death. 

This  view  is  fortified  by  the  remarks  of 
judge  Coalter  in  the  case  of  Cocke  v.  Har- 
rison, 3  Rand.  494.* 

According  to  this  view  of  the  law,  I  think 
the  chancellor  was  correct  in  deciding  that 
Douglass  was  liable  for  the  whole  amount 
of  Moore's  estate,  real  and  personal, 
which  was  directed  by  the  court  to  be 
sold.  The  order  for  the  sale  of  the  personal 
estate  was  made  in  December  1806,  and 
that  for  the  sale  of  the  real  estate  in  June 
1807;  and  Douglass  continued  in  office 
until  his  successor  Grayson  qualified, 
which  was  not  till  August  1807.  The  sale 
of  the  realty  did  not  take  place  till  October 
1807 ;  but  that  is  a  matter  of  no  conse- 
quence. The  bonds  were,  or  ought  to 
have  been  taken  in  the  name  of  Douglass; 
he  was  the  person  bound  to  return  the  bonds 
to  court,  and  to  assign  them  to  creditors 
and  legatees. 

It  was  objected,  that,  as  Douglass  ap- 
pears not  to  have  been  commissioned  for 
the  second  year  of  his  shrievalty,  and  as 
all  the  acts  of  his  deputy,  under  the  orders 
of  the  county  court  relative  to  Moore's 
estate,  took  place  during  that  second 
year,  he  cannot  be  liable  to  the  leg- 
397  atees,  for  the  *amount  of  the  estate 
sold  by  his  deputy.  I  do  not  think 
there  is  any  thing  in  this  objection.  The 
case  of  The  Commonwealth  v.  Fairfax,  4 
Hen.  &  Munf.  208,  only  decides,  that  the 
sureties  in  the  sheriff's  bond  for  the  first 
year,  are  not  liable  for  the  taxes  collected 
by  the  sheriff  in  the  second  year.  The 
reason  is,  that  the  sureties  are  only  bound 
according  to  the  tenor  of  their  obligation, 
which  was,  according  to  its  legal  effect, 
for  the  good  conduct  of  the  sheriff  for  one 
year.  But  it  was  never  contended,  that  he 
who  is  de  facto  sheriff,  and  as  such  collects 
the  taxes,  and  performs  the  othe^  duties  of 
the  office,  is  not  liable  for  the  amount  of 
those  taxes,  and  all  other  moneys  collected 
by  him  by  virtue  of  his  office,  and  for  all 
breaches  of  his  duty  as  sheriff. 

There  is  an  error  in  this  decree,  for 
which  it  must  be  reversed,  namely,  that 
the  court  did  not  require  that  the  legatees 
should  give  the  usual  refunding  bonds  with 
security.  My  brethren  are  also  satisfied, 
that  there  is  a  defect  in  the  proof,  for 
which  the  cause  must  be  remanded  to  the 
court  below,  for  further  proceedings  to  be 
had  therein.     In  this  I  acquiesce. 

TUCKER,  P.  If  it  sufficiently  appeared 
in  this  case,  that  Douglass,  the  sheriff  of 
L/oudoun,  or  his  deputy,  had  proceeded 
under  the  orders  of  the  county  court,  even 
after  the  expiration  of  his  t^rm  of  office, 
to  execute  those  orders,  I  should  have  held 


♦See  Dabney'8  adm'r  v.  Smith,  ante,  p.  18.— Note 
in  Original  Edition. 


him  liable.  He  was  the  sheriff  in  June 
1807 ;  for  having  been  qualified  and  com- 
missioned in  1805,  and  no  person  having 
been  commissioned  and  qualified  in  1806» 
he  was  continued  in  office  (under  the  6th 
section  of  the  statute  concerning  sheriffs, 
1  Rev.  Code,  ch.  78,  p.  277, )  until  his  suc- 
cessor Grayson  qualified  in  August  1807. 
The  order  to  sell  the  lands  then  in  Jane 
1807,  was  made  on  his  motion,  or  on  the 
motion  of  his  deputy,  which  amounts  to  the 
same   thing.*    Having  received    that 

398  order,  it  was  to  be  *executed  by  him, 
or  his  deputy,  even  after  the  expira- 
tion of  his  term,  and  the  duty  did  not  pass 
to  his  successor.  I  have  always  been  of 
opinion,  upon  the  construction  of  the  stat- 
ute of  1792,  that  the  sheriff,  to  whom 
administration  was  committed,  must  com- 
plete it,  in  like  manner  as  the  sheriff  who 
has  levied  an  execution,  must  proceed  to 
fulfil  all  its  requisitions.  By  the  order,  the 
existing  sheriff  was  put  into  possession  of 
the  estate :  I  speak  of  the  personalty,  par- 
ticularly, as  in  reference  to  that,  at  least, 
the  proposition  is  incontrovertible.  The 
possession  so  vested  in  him  was  accompanied 
by  an  order  (under  the  statute)  to  proceed 
to  sell  &c.  and  the  statute  makes  no  provi- 
sion for  a  transfer  of  the  possession  of 
these  goods  to  his  successor,  any  more  than 
for  the  transfer  of  goods  taken  in  execu- 
tion. He  must,  then,  proceed  to  complete 
the  duty,  which  he  has  once  begun.  It 
would,  indeed,  have  been  most  mischievous 
if  the  administration  was  every  year  to 
have  been  changed,  and  yet  this  might 
have  been,  if  the  administration  was  to 
pass  to  each  succeeding  sheriff;  for  though 
a  sheriff  may  serve  two  years,  if  reap- 
pointed,  his  term  of  service  is  one  year 
only.  Thus,  every  year  the  estate  would  be 
changing  hands,  and  if  wasted,  the  persons 
entitled  to  it  would  be  involved  in  the  diffi- 
culty of  ascertaining  by  whom  the  devastavit 
was  committed,  and  of  determining  which 
sheriff,  and  which  set  of  sureties^  should  be 
pursued.  The  law,  therefore,  very  wisely 
declined  to  provide  for  passing  over  the  es- 
tate to  the  successor  sheriff;  and  in  this 
very  omission,  we  see  a  clear  manifestation 
of  the  legislative  will ;  for  had  such  a  thing 
been  contemplated,  it  would  most  assuredly 
have  been  provided  for.  Then,  as  to  the 
realty :  the  possession  of  that  remained  in 
the  heir,  I  presume,  till  the  sale.  Origi- 
nally, I  apprehend,  there  was  some  doubt 
about  the  sheriff's  right  to  sell  the  land  di- 
rected by  the  will  of  the  decedent  to  be 
sold.  But  the  statute  of  1792  provided,  that 
the  sheriff  should  take  "the  estate  into  his 
possession,"  and  sell  what  may  be  perisha- 
ble, or  necessary  for  payment  of  debts,  *'or 
may  be  directed  by  will  to  be  sold;"  and 
the    next    section    ratifies   and  confirms  all 

sales    of  lands   made  by  sheriffs,  an- 

399  tecedent  to  the  ^statute,  under  the  di- 
rection of  the  wills  of  testators,  whose 

estates  had  been  committed  to  them.     I  con- 
strue this  statute,  then,    to  authorize  such 


♦Note  by  the  jadtre.— There  was  no  evidence  In  the 
record,  of  his  havinff  any  deputy,  thoug-h  It  is  ob- 
vious, that  Binns  was  so  considered:  nor  was  there 
any  evidence  who  sold  the  land,  thong-h  the  convey- 
ance to  the  purchasers,  and  the  bonds,  would  surely 
have  shewn  this. 
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future  sales.  Therefore,  in  this  case,  the 
county  court  had  power  to  make  the  order 
of  June  1807,  for  the  sale  of  the  land.  It 
was  made  on  Douglass's  motion ;  and  every 
reason  already  given  for  supposing  that  the 
duty  of  administration  did  not  devolve  on 
the  succeeding  sheriff,  applies  here;  since 
it  would  be  absurd  to  suppose,  that  the  leg- 
islature intended  a  divided  administration. 
If  the  administration  of  the  personalty  was 
left  with  the  old  sheriff,  it  could  not  have 
been  intended,  that  the  administration  of 
the  realty  should  be  in  the  hands  of  his  suc- 
cessor. These  opinions  are  strongly  sus- 
tained by  the  statute  of  January  1807,  Sess. 
Acts  of  1806-7,  ch.  IS,  which  provided,  that 
where  the  sheriff  committee  should  die  be- 
fore he  had  fully  administered,  the  suc- 
ceeding sheriff  (if  he  died  before  his  office 
expired)  or  sheriff  then  in  office  (that  is,  in 
office  when  the  old  sheriff  died)  should  pro- 
ceed to  administer.  Here,  then,  the  con- 
tinuance of  the  duties  of  the  sheriff 
committee,  though  there  were  a  successor 
in  office,  was  clearly  indicated,  and  his 
death  only  was  to  transfer  these  duties  to 
that  successor. 

I  am  also  of  opinion,  that  the  acts  of  the 
sheriff's  deputy,  even  after  the  expiration 
of  the  sheriff's  term  of  office,  are  to  be  con- 
sidered as  the  sheriff's  official  acts,  unless 
he  took  the  proper  steps  to  remove  that 
deputy.  If,  for  instance,  Binns  was  Doug- 
lass's deputy  on  whom  this  administration 
had  devolved,  the  sale  of  the  land  by  Binns 
in  October  1807,  was  to  be  considered  as 
Douglass's  act,  unless  it  were  shewn,  that 
his  powers  were  superseded.  Such,  I  pre- 
sume, is  the  unquestioned  doctrine  as  to 
executions  which  are  yet  to  be  completed. 
I  have  entered  into  these  explanations, 
not  only  because  these  questions  have  been 
earnestly  argued,  but  because  they  may 
serve  as  a  guide  in  the  future  management 
of  this  cause,  which  must  be  sent  back  for 
manifest  error  in  the  proceedings,  in  this ; 
that   the   appellant   having  excepted  to  the 

report  of  the  commissioner,  alleging 
400       that    the  real  estate  *was  not  sold  by 

his  testator,  and  that  no  part  of  the 
proceeds  ever  came  to  his  hands;  and  the 
record  exhibiting  no  proof  of  the  fact  that 
such  sale  was  made  by  him,  or  any  deputy 
of  his ;  the  court  should  either  have  directed 
the  evidence  of  that  fact  to  be  laid  before  it 
by  the  commissioner,  or  should  have  recom- 
mitted the  report  with  instructions  to  the 
ct.mimissioner  to  report  the  evidence  upon 
which  Douglass  was  held  chargeable  with 
the  sale,  or  the  proceeds  of  sale,  of  the 
lands.  I  am  therefore  of  opinion,  that  the 
decree  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  upon  the 
principles  above  declared. 

CABELL,     J.,    concurred.      Decree     re- 
versed, and  cause  remanded  Ac, 
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*Dade'8  Adm'r  v.  Madison. 

May,  1884.  Richmond. 

(Absent  Brooks  and  Cabb,  J.) 

Debt— AMigimeiit— Answer  of  AsAiffoor  as 

EvMeoce  affslnst  His  Co-defendant,  the  Assignee.*— 

D.  draws  an  order  on  M.  In  favor  of  T.  for  8546, 


♦Betids    O— ring  Consideration— Answer  of  Asslflrnor 
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which  M.  accepts;  T.  recovers  jndffment  aarainst 
M.  upon  his  acceptance  ;  then  M.  flies  bill  in  equity 
against  D.  and  T.  prayincr  injunction,  on  ground 
that  the  order  was  drawn  for  money  won  by  D.  of 
M.  at  unlawful  ffaming :  D  in  his  answer  acknowl- 
edges the  gaming  consideration,  and  avers  that 
T.  was  Informed  of  it,  at  the  time  he  took  the 
draft;  but  T.  In  his  answer,  denies  all  knowledge 
of  the  gaming  consideration;  and  there  is  no  other 
evidence  of  the  gaming  but  D.'s  answer;  chancel- 
lor dissolves  the  Injunction,  and  allows  T.  to  exe- 
cute his  judgment  at  law  against  M.  but  decrees, 
that,  upon  M.'s  paying  the  amount  of  the  debt  to 
T.  the  other  defendant  D.  shall  pay  the  same 
amount  to  M.— Held,  the  decree  is  right  In  all  re- 
spects; the  answer  of  D.  was  no  evidence  against 
T.  but  the  gaming  debt  being  paid  under  his  order 
to  T.  he  ought  to  pay  It  back  to  M. 

Dade  drew  an  order  on  Madison,  in  fa- 
vor of  Tankersley,  for  545  dollars,  which 
Madison  accepted.  Tankersley  brought  a 
suit  against   Madison  upon  his  acceptance. 


as  Evidence  against  His  Co-defendant,  the  Assignee.— 

No  rule  Is  better  settled  than  that  the  answer  of  one 
defendant  In  chancery  cannot  be  read  as  evidence 
by  the  plaintiff  against  another  defendant  where 
there  Is  no  joint  Interest,  privity,  fraud,  collusion, 
or  combination  between  the  co-defendants.  Fisher 
V.  White,  04  Va.  242,  26  S.  E.  Rep.  578,  citing  the  prin- 
cipal case  as  Its  authority. 

Thus,  the  answer  of  the  obligee  In  a  bond  cannot 
be  read  against  his  assignee  and  co-defendant  to 
prove  that  the  bond  was  executed  for  a  gaming  con- 
sideration. Petti t  V.  Jennings.  2  Rob.  685,  697.  «W, 
citing  the  principal  case,  and  Holmes  v.  Smock,  1 
Wash.  889.  to  sustain  the  proposition. 

See  further,  monographic  note  on  "Answers  in 
Equity  Pleading"  appended  to  Tate  v.  Vance.  27 
Oratt.  571.  ;rhe  principal  case  was  also  cited  in  Ter- 
rell V.  Imboden,  10  Leigh  381. 

Oamlnir  Debts  —  Asslirnment  —  injunction  against 
Obligee  and  Assignee— Dissolution  as  to  Assignee -De- 
crees  against  Obligee.— in  an  injunction  suit  by  the 
obligor  In  a  gaming  security  against  the  obligee  and 
assignee.  If  the  plaintiff  falls  to  sustain  his  Injunc- 
tion against  the  assignee,  whereby  he  Is  compelled 
to  pay  the  money,  he  Is  entitled  to  a  decree  against 
the  obligee  ;  and  that  not  merely  for  the  sum  paid 
by  the  assignee  to  the  obligee  for  the  assignment 
but  for  the  whole  amount  of  the  debt  Pettit  v. 
Jennings.  8  Rob.  694.  696,  702,  citing  the  principal  case 
as  authority.  In  this  same  case  (Pettit  v.  Jennings). 
Bbookb,  J.  (p.  708).  distinguishes  the  principal  case 
from  the  case  at  bar.  The  principal  case  Is  also 
cited  with  approval  In  Wilson  v.  Lazier.  II  Gratt. 
485. 

Chancery  Practice— Decree  between  Co-defendants. 
—In  Blalr  V.  Thompson.  11  Gratt  446,  448,  In  discuss- 
ing the  question  as  to  when  a  court  of  equity  will 
make  a  decree  between  co-defendants.  Judos 
Allen,  who  delivered  the  opinion  of  the  court,  cites 
the  principal  case,  Taliaferro  v.  Minor,  2  Call  190, 
and  Roberts  v.  Jordan.  8  Munf.  488,  as  cases  which, 
though  sometimes  referred  to  as  Instances  of  de- 
crees between  co-defendants,  are  In  fact  cases  In 
which  decrees  were  rendered  In  favor  of  the  plain- 
tiff against  one  defendant  upon  a  proper  case  made 
against  him.  and  which  are  In  no  wise  Instances  of 
decrees  between  co-defendants. 

Upon  the  subject  of  decrees  between  co-defend- 
ants, aee/oot-note  to  Blalr  v.  Thompson,  11  Gratt  442; 
foot-note  to  Ould  v.  Myers.  28  Gratt  884;  monographic 
note  on  "Decrees"  appended  to  Evans  v.  Spurgln,  11 
Gratt  615. 
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and  recovered  judgment  for  the  contents  of 
the  order  and  interest.  Then,  Madison 
exhibited  a  bill  against  Dade  and  Tankers- 
ley,  in  the  superiour  court  of  chancery  of 
Fredericksburg,  alleging,  that  the  order  was 
drawn  by  Dade  on  him,  for  money  by  him 
lost  to  Dade  at  unlawful  gaming,  and  pray- 
ing an  injunction  to  inhibit  Tankersley  from 
executing  his  judgment  at  law. 

Dade,  in  his  answer,  acknowledged,  that 
the  order  was  drawn  by  him  for  money 
which  he  had  won  of  Madison  at  cards  ;  and 
he  said,  that  Tankersley,  being  apprised  of 
the  true  consideration,  gave  him  only  360 
dollars  for  the  dmft  of  5^  dollars,  and  took 
it  at  his  own  risque. 

Tankersley,  in  his  answer,  declared,  that 
he  was  wholly  ignorant  of  the  transactions 
between  Dade  and  Madison,  In  considera- 
tions of  which  the  order  was  drawn  ;  that  he 
had  given  Dade  an  adequate  valuable 

402  consideration  for  it ;  *and  that  Madi- 
son accepted  it  without    hesitation  or 

objection,  and  had  obtained  indulgence, 
from  time  to  time,  on  promise  of  payment. 

Several  depositions  were  taken  and  filed  : 
but,  in  the  opinion  of  the  court  of  chancery, 
and  of  this  court,  there  was  no  sufficient 
proof  to  establish  the  fact  of  the  order  being 
founded  on  a  gaming  consideration,  as 
between  Madison  the  drawee  and  Tankers- 
ley,— unless  Dade's  answer  could  be  re- 
garded as  evidence  of  the  fact  against  his 
co-defendant  Tankersley. 

Both  the  original  defendants  having  died, 
and  the  suit  having  been  revived  against 
their  respective  representatives,  before  the 
final  hearing, — the  court  of  chancery  dis- 
solved the  injunction,  and  dismissed  the  bill 
as  to  Tankersley's  executor,  and  thus  left 
him  at  liberty  to  execute  his  judgment  at 
law  for  the  whole  debt ;  and  it  decreed,  that 
Dade's  administrator  should  pay  the  amount 
of  the  debt  to  Madison,  provided  Madison 
should  not  have  the  benefit  of  the  decree,  till 
he  himself  should  have  paid  the  debt  to 
Tankersley 's  executor.  Madison,  accord- 
ingly, paid  the  debt  to  Tankersley's  execu- 
tor ;  and,  thereupon,  the  court  awarded  him 
execution  on  the  decree  against  Dade's 
administrator,  de  bonis  testatoris  &c. 

Dade's  administrator  applied  by  petition 
to  this  court,  for  an  appesil  from  the  decree  ; 
which  was  allowed. 

Patton  and  Leigh,  for  the  appellant. 

Stanard,  for  the  appellee. 

BROCKENBROUGH,  J.  It  sufficiently 
appears,  that  the  debt  originated  in  a  gam- 
ing transaction,  as  between  the  parties  to  it ; 
but  the  question  in  the  court  of  chancery 
was,  whether  the  proof  was  sufficient  to 
affect  Tankersley  ;  and  although  his  admin- 
istrator is  not  a  party  to  this  appeal,  it 
seems  necessary  for  us  to  go  into  the  same 
inquiry.  I  am  of  opinion,  that,  as  between 
Madison  and  Tankersley,  there  is  no  suffi- 
cient proof,  that  the  order  drawn  by  Dade  on 
Madison,    and    Madison's    acceptance 

403  thereof,  were  founded  *on  a    gaming 
consideration,  unless    Dade's    answer 

can  be  regarded  as  evidence  on  that  point 
against  Tankersley.  And  I  think  that 
Dade's  answer  is  not  evidence  against  Tan- 
kersley. The  declarations  of  Dade,  in  his 
answer,  are  not  more  binding  on  Tankers- 
ley, than  if  they  had  been  made  out  of  court. 


The  title  of  Tankersley  to  the  money,  it  is 
true,  was  derived  from  Dade,  and  any  dec- 
larations of  the  latter  as  to  the  origin  of  the 
debt,  made  before  the  title  passed  from  him 
to  Tankersley,  by  drawing  the  order  and  the 
acceptance  thereof,  might  have  been  admis- 
sible, but  declarations  made  after  the  title  so 
passed,  were  inadmissible.  Givens  v.  Mann, 
6  Munf.  191. 

Excluding  Dade's  answer,  as  evidence 
against  Tankersley,  there  was  no  sufficient 
evidence  as  against  him  to  prove  that  the 
order  which  he  held,  and  which  was  accepted 
by  Madison,  was  founded  on  a  gaming  con- 
sideration. If  that  had  been  proved,  I 
should  have  thought  it  a  matter  of  no  conse- 
quence, whether  Tankersley  had  been 
informed  or  not,  that  it  was  given  for  gam- 
ing ;  for  the  statute  renders  void  all  gaming 
contracts  whatsoever,  whether  they  assume 
the  shape  of  bonds,  bills,  notes,  or  any  other 
instrument.  Nor  was  there  any  pretence, 
on  the  part  of  Tankersley,  that  he  had  been 
induced  to  take  the  order,  by  any  new  prom- 
ise or  assurance  by  Madison,  that  the  debt 
should  be  paid,  as  in  the  cases  of  Buckner  v. 
Smith,  1  Wash.  296,  and  Hoomcsv.  Smock, 
Id.    389. 

Taking  the  case  as  it  stood  on  the  proofs,  I 
am  of  opinion,  that  the  chancellor  was  right 
in  dissolving  the  injunction,  and  dismissing 
the  bill  as  to  Tankersley.  But  how  stands  it 
as  to  Dade  ?  If  Madison  had  paid  the  gam- 
ing debt  voluntarily,  he  probably  could  not 
have  sued  to  recover  back  the  money,  except 
on  the  terms  and  within  the  time  prescribed 
by  the  3rd  section  of  the  statute  against 
gaming,  1  Rev.  Code,  ch.  147,  p.  562.  But 
he  did  not  pay  voluntarily ;  he  resisted  the 
payment  as  far  as  he  could.  He  had  been 
sued  at  law,  and  judgment  recovered  against 
him  ;  and  he  applied  to  the  court  of  equity, 
not  to  recover  back  money  which  he  had 
paid,  but  to  relieve  him  from  paying* 
404  the  money.  The  *3rd  section  of  the 
statute  does  not,  I  apprehend,  apply  to 
a  case  of  this  kind. 

Dade  has  acknowledged  the  gaming,  and 
as  he  has  received  valuable  consideration 
from  Tankersley  for  the  acceptance  of  Mad- 
ison, which  the  latter  had  been  compelled  to 
discharge  in  full,  it  is  but  equitable,  that 
Madison  should  recover  back  from  Dade, 
that  which  the  latter  acknowledges  he  had 
no  legal  right  to  extract  from  him,  either 
directly  or  indirectly.  The  decree  should  be 
affirmed. 

CABELL,  J.,  concurred. 

TUCKER,  P.  There  can  be  no  question, 
that  the  appellee  had  a  right  to  come  into  a 
court  of  equity  to  injoin  the  judgment 
obtained  at  law,  on  the  ground  that  the 
draft  for  which  he  was  sued  was  accepted  for 
a  gambling  consideration.  Whether  he  de- 
fended himself  at  law  or  not,  the  court  of 
equity  will  interfere  on  the  ground  of  the 
vicious  consideration.  Hoomes  v.  Smock,  1 
Wash.  391  ;  Skipwith  v.  Strother,  3  Rand. 
214.  To  the  bill  praying  an  injuction,  the 
drawer  of  the  order  was  properly  made  a 
party,  on  the  familiar  principle,  that  all  con- 
cerned in  interest  should  be  parties,  both 
that  they  may  defend  themselvesv  and  that 
the  burden  may  be  placed  on  the  right 
shoulders. 

But   though    Madison  had  a  right   to  his 
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injunction,  on  the  ground  of  the  vicious  con- 
sideration of  the  draft,  it  behoved  him  to 
prove  his  case ;  which  he  has  not  done.  It 
was  not  enough  to  prove,  that  Dade  and 
Madison  had  gambled;  but  it  must  be 
shewn,  that  the  draft  was  given  and 
accepted  upon  a  gambling  consideration. 
Now,  it  was  by  no  means  proved  that  Madi- 
son and  Dade  had  ever  gambled  together 
before  the  date  of  this  draft.  It  is  true, 
Dade  in  his  answer,  acknowledged  the  gam- 
ing consideration,  explicitly.  But  is  this 
evidence  against  Tankersley?  I  think  not. 
No  rule  is  better  settled  than  that  the 
answer  of  one  defendant  cannot  be  read 
against  another.  In  Skipwith  v.  Strother, 
the  question  is  waived  as  to  the  effect  of  the 
assignor's  answer  acknowledging  the 

405  gaming  consideration  *upon  the  inter- 
est  of    the    assignee.    In    Lewis    v. 

LK>ng,  3  Munf .  136,  one  judge  was  of  opin- 
ion, that  the  confessions  or  declarations  of 
the  assignor  after  the  assignment  made, 
were  not  evidence;  and  this  seems  consist- 
ent with  the  rule  which  admits  the  confes- 
sions of  a  party,  made  when  he  is  interested, 
to  be  evidence,  but  does  not  admit  his  con- 
fessions made  after  he  has  parted  with  his 
interest.  Burton  v.  Scott,  3  Rand.  399,  408 ; 
Pocock  V.  Billing,  2  Bing.  269,  9  Eng.  C.  L. 
R.  409.  Indeed,  even  this  rule  seems  to  con- 
fine the  admissibility  of  the  confession,  to 
the  case  of  the  party  being  dead  at  the  time 
of  trial,  or  to  the  case  of  a  party  identified 
in  interest.  In  Barough  v.  White,  4  Bam. 
&  Cres.  329,  10  Eng.  C.  L.  R.  345,  the  con- 
fessions of  a  payee  of  a  note,  made  "while  it 
was  in  his  possession,  that  he  gave  no  value 
for  the  note,  were  held  inadmissible  against 
his  indorsee,  as  it  appeared  he  was  alive, 
and  might  have  been  examined.  So  too,  in 
Shelton  v.  Cocke  &c.,  3  Munf.  191,  the 
acknowledgment  by  a  partner  after  the  dis- 
solution of  a  copartnership,  was  held  not 
proper  evidence  of  the  existence  of  the  debt, 
so  as  to  charge  the  other  partners.  So  too, 
in  Givens  v.  Mann,  6  Munf.  191,  confessions 
after  the  party  had  parted  with  his  interest, 
were   rejected. 

It  is  true,  there  are  cases,  in  which  the  an- 
swer of  one  party  is  evidence  agafnst  those 
claiming  under  him  ;  as  in  Field  v.  Holland, 
6  Cranch  8.  And  so  too,  I  presume,  where 
there  is  a  community  of  interests ;  1  Phil. 
on  Kv.  72,  [75]  ;♦  or  where  a  fraud  and  com- 
tnnation  is  proved  between  two  persons,  the 
confessions  of  one  are  evidence  against  the 
other  ;  Clay  tor  v.  Anthony,  6  Rand.  285  ;  Per- 
ham  V.  Raynal,  2  Bing.  306,  9  Eng.  C.  L.  R. 
413,  414.  But  where  there  is  no  connection 
or  community  of  interest,  it  would  be  a  viola- 
tion of  the  best  received  rules,  to  permit  a 
party  who  has  parted  with  his  interest,  to 
bind  him  to  whom  he  has  transferred  it, 
either  by  his  confessions  or  by  his  answer. 
His  assignee  has  a  right  to  a  cross-examina- 
tion. Thus,  id  this  case,  Dade,  in  his 
answer,  disavows  liability.  He  says  Tan- 
kersley   took  the    draft    on  his   own 

406  risque,  and  *with  a  knowledge  of  the 
gaming  consideration,  and  he  dis- 
tinctly admits  the  corrupt  consideration  as 
being  the  foundation  of  the  draft.  If  he 
tells  truth,  he  was  disinterested ;  and  if  so,  he 
ought  to  have  l>een  examined  as  a  witness. 
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His  answer  cannot  be  used  against  Tankers- 
ley. 

The  gaming  consideration,  then,  not  being 
proved  so  as  to  affect  Tankersley,  the 
injunction  was  properly  dissolved  ;  and  as 
every  thing  stands  fair  so  far  as  he  is  con- 
cerned, he  was  entitled  to  recover  the  full 
amount  of  the  draft  from  Madison,  what- 
ever sum  he  may  have  given  for  it. 

Then,  as  to  Dade  :  two  questions  are  made, 
1.  Whether  there  should  have  been  any 
decree  against  him  ?  and  2.  To  what 
amount  ? 

As  to  the  first,  it  was  contended,  that  the 
bill  was  not  under  the  3rd  section  of  the  stat- 
ute against  gaming,  the  money  not  having 
been  paid ;  and  that  a  bill  in  equity  will  not 
lie,  because  the  party  is  not  bound  to  answer 
such  a  bill,  since  the  discovery  might  subject 
him  to  ^  penalty.  If  this  should  be  ad- 
mitted, still  it  would  only  prove,  that  the 
defendant  might  have  demurred  to  the  bill 
for  that  cause ;  but  no  case  has  been  pro- 
duced, which  shews  that  if  he  answers  and 
confesses  the  vicious  consideration,  equity 
will  not  decree  that  he  shall  refund.  In- 
deed, if  he  had  demurred  to  the  discovery, 
that  would  not  have  defeated  the  whole  bill, 
since  it  prays  relief,  provided  the  facts  could 
be  sustained  aliunde.  1  Madd.  Ch.  Prac. 
175.  It  was  also  contended,  that  as  the 
money  had  not  been  paid,  there  was  no 
ground  for  the  decree.  I  do  not  think  there 
is  any  thing  in  this  objection.  The  parties 
are  before  the  court ;  the  court  decrees,  that 
Madison  shall  pay  Tankersley,  and  that 
when  he  has  done  so,  and  filed  the  evidence 
of  payment,  he  shall  be  entitled  to  proceed 
for  his  indemnity,  by  execution  against 
Dade.  This  is  a  very  familiar  proceeding  in 
equity,  whose  principle  it  is,  when  all  the 
parties  are  before  it,  to  terminate  the  contro- 
versy, to  put  the  burden  on  the  right 
shoulders,  and  to  put  an  end  to  farther  liti- 
gation. I  think  the  proceeding  entirely 
without  objection ;  for,  if  Madison  had 
sued  out  execution  against  Dade,  before  he 
had  strictly  complied  with  the  order, 
407  *in  procuring  a  discharge  from  Tan- 
kersley's  executor,  it  might  have  been 
quashed,  on  the  motion  of  Dade's  adminis- 
trator, for  irregularity.  It  is  true,  there 
was  no  decree  over  in  Hoomes  v.  Smock, 
and  Buckner  v.  Smith ;  but  it  might  not 
have  been  asked ;  and  moreover,  this  pro- 
ceeding of  decreeing  over  against  the  parties 
ultimately  responsible,  was  not,  at  that  day, 
as  familiar  in  the  courts,  as  it  now  is. 
Upon  the  whole,  I  think  Dade  was  properly 
decreed  against,  as  he  confessed  the  gaming 
consideration. 

As  to  the  second  point,  it  is  obvious,  that 
if  Dade  is  decreed  against,  the  proper  decree 
is  for  the  whole  sum  decreed  against  Madi- 
son. There  is  no  other  sum  for  which  the 
decree  could  be  rendered.  Madison  has  paid 
the  whole  amount  of  the  judgment  on  the 
draft,  with  interest,  for  so  much  money  won 
at  gaming.  This  is  the  sum  he  had  a  right 
to  recover  back.  If  Dade  desired  to  confine 
Tankersley  to  the  amount  he  paid  for  the 
draft,  he  ought  to  have  established  the  fact 
(of  which  he  was  conusant),  that  Tankers- 
ley knew  of  the  gaming  consideration,  when 
he  bought,  and  gave,  on  that  account,  less, 
for   the   draft   than    its   nominal   amount.. 


157 


6  LEIGH 


Virginia  Rbports,  Annotatkd. 


408-410 


This  would  have  perpetuated  the  injunction. 
Tankersley  would  then  have  sued  him,  and 
could  only  have  recovered  back  what  he  had 
paid.  Whether  he  can  now  recover  the  dif- 
ference from  Tankersley,  I  cannot  say,  nor 
have  I  any  opinion.  But  I  am  very  clear 
that  the  decree  was  right  and  ought  to  be 
affirmed. 
Decree  affirmed. 


408 


*King  Adm'r  &c.  and  Others  v. 
Ashley. 

November,  1884,  Richmond. 
(Absent  Bbookk  and  Brockbnbbouoh,  J.) 

Chancery  Practlce-5ult  to  Subject  Umd  Sold  under 
Decree  of  Federal  Coort—Partlea.— Upon  a  bill  in  tbe 
state  court  of  chancery,  by  a  creditor  by  specialty 
binding-  the  heirs  of  the  debtor,  against  the  heirs, 
to  subject  the  lands  descended  to  the  debt— It  ap- 
pears, that  all  the  land  descended  has  been  sold 
before  the  hearincr  of  this  cause,  under  a  decree 
of  the  federal  court.  In  a  suit  of  the  U.  States 
ag-alnst  the  heirs,  to  satisfy  a  debt  due  the  U.  States 
from  their  ancestor  as  collector  of  customs  ;  yet 
the  purchasers  under  the  decree  of  the  federal 
court  are  not.  as  such,  made  parties  to  this  suit : 
the  chancellor  decrees  a  sale  of  the  land  de- 
scended, to  satisfy  plaintiff's  demand :  Held,  it 
was  error  to  make  such  decree  in  this  cause,  with- 
out havincr  the  purchaser  under  the  decree  of  the 
federal  court  made  parties. 

Debts  of  Decedent— Prioiitlea-Unlted  SUtes— Individ- 
nai  Creditor— Qnsre.— Whether  the  U.  States  have 
any  priority  over  an  individual  creditor  for  satis- 
faction out  of  the  lands  of  a  deceased  debtor  ? 
and  if  not,  whether  the  U.  States  having  srot  the 
first  decree  In  the  federal  court,  or  the  individual 
creditor  who  broug-ht  suit  first  in  the  state  court, 
shall  have  preference  ?  or  whether  the  real  assets 
should  be  rateably  distributed  ? 

This  was  an  appeal  from  a  decree  of  the 
superiour  court  of  chancery  of  Williams- 
burg. The  bill  was  exhibited  by  Ashley 
against  King  the  administrator  of  Charles 
K.  Mallory  deceased,  and  Mallory's  widow 
and  heirs,  shewing  that  Mallory  was  in- 
debted to  Ashley,  by  specialty  binding  his 
heirs,  in  tbe  sum  of  1800  dollars ;  that  the 
administrator  alleged  that  Mallory's  per- 
sonal estate  had  been  exhausted  in  payment 
of  debts  of  equal  or  superiour  dignity  ;  and 
that  Mallory  left  real  estate,which  descended 
to  his  heirs ;  and  therefore  praying  an  ac- 
count of  the  administration,  and,  if  neces- 
sary, a  sale  of  the  real  estate  to  satisfy  the 
debt  due  the  plaintiff. 

The  defendants  answered,  that  Mallory's 
personal  assets  had  been  duly  administered 
and  exhausted ;  that  the  only  real  estate  he 
left  was  a  house  and  lot  in  the  borough  of 

Norfolk ;  and  that  this  property  had 
409      been  sold  under  a  decree  *of  the  circuit 

court  of  the  U.  States  for  the  eastern 
district  of  Virginia,  in  a  suit  in  which  the 
U.  States  were  plaintiffs,  and  the  adminis- 
trator, widow  and  heirs  of  Mallory,  were 
defendants,  to  satisfy  a  debt  due  the  U. 
States. 

The  chancellor  directed  an  account  to  be 
taken  of  King's  administration  of  the  per- 
sonal estate,  and  an  account  of  the  real 
estate  of  Mallory,  and  of  the  disposition 
thereof,  if  any,  that  had  been  made  by  his 
heirs. 


The  commissioner's  report  shewed,  that 
the  personal  assets  had  been  duly  adminis- 
tered and  exhausted  ;  that  Mallory  left  no 
real  estate  but  the  house  and  lot  in  Norfolk  ; 
and  that  the  saAie  had  been  sold  under  a 
decree  of  the  federal  circuit  court,  as  alleged 
in  the  answers  of  the  defendants,  to  the 
defendant  King  and  one  Lively.  And  he 
returned  with  his  report,  a  copy  of  the 
record  of  the  suit  in  the  federal  court ;  by 
which  it  seemed  (though  it  did  not  certainly 
so  appear)  that  the  suit  of  the  U.  States 
against  the  administrator,  widow  and  heirs 
of  Mallory,  was  not  commenced  till  after  this 
suit  was  commenced  by  Ashley ;  that  Mal- 
lory had  been  collector  of  the  port  of  Nor- 
folk, and  had  given  bond  for  the  faithful 
discharge  of  the  duties  of  his  office,  wherein 
he  bound  his  heirs  ;  that  he  died  largely  in- 
debted to  the  U.  States ;  that  the  object  of 
that  suit  was,  to  subject  his  real  estate  in 
the  hands  of  his  heirs,  to  the  debt  due  the 
U.  States  ;  that  the  federal  court  had  decreed 
a  sale  of  the  real  estate,  and  that  it  had  been 
accordingly  sold  to  King  and  Lively,  and 
the  purchase  money  had  been  paid  by  the 
purchasers,  before  the  interlocutory  decree 
in  the  suit  of  Ashley,  was  made. 

Neither  Lively,  nor  his  co-purchaser  King, 
in  his  own  right,  was  made  a  party  in  this 
cause. 

The  chancellor  decreed,  that  the  dower  of 
Mallory's  widow  should  be  assigned  her* 
and  that  his  real  estate  in  Norfolk  should  t>e 
sold,  subject  to  the  dower  right,  and  that  the 
proceeds^  should  be  applied  to  the  satisfac- 
tion of  the  debt  due  to  Ashley. 

The  defendant  King,  in  his  own  right  and 

as    administrator  of  Mallory,  and  the 

410      widow  and  heirs  of  Mallory,  ^applied 

by  petition  to  this  court,  for  an  appeal 

from  the  decree  ;  which  was  allowed. 

Stanard  for  the  appellants,  insisted,  1. 
That  the  decree  of  the  federal  circuit  court, 
having  been  made  by  a  court  of  co-ordinate 
power  and  concurrent  jurisdiction,  in  favor 
of  creditors  having  at  least  equal  right  with 
Ashley  to  charge  the  real  estate  of  Mallory 
in  the  hands  of  his  heirs,  and  that  decree 
having  been  made,  and  the  subject  sold  in 
pursuance  of  it,  and  the  proceeds  of  sale 
applied  to  the  payment  of  the  debt  due  the 
U.  States,  before  this  suit  of  Ashley  came  to 
be  heard  in  the  court  of  chancery,  this  pre- 
cluded the  chancellor  from  all  right  to  make 
the  subsequent  decree  in  this  cause,  for  the 
sale  of  the  subject  to  satisfy  the  debt  due  to 
Ashley.  And  2.  That,  at  any  XAte,  the  chan- 
cellor, with  the  facts  before  him,  of  the  pre- 
vious decree  of  the  federal  court,  the  sale  of 
the  subject  under  it,  and  the  title  acquired 
by  the  purchasers  at  that  sale,  ought  not  to 
have  proceeded  to  make  the  subsequent 
decree  in  this  cause,  for  the  sale  of  the  same 
property  to  satisfy  Ashley's  claim,  without 
having  the  parties  interested  in  the  title  so 
acquired,  con  vented  before  the  court. 

Leigh,  for  the  appellee,  referred  to  the  acts 
of  congress  of  March  3.  1797,  ch.  74,  §  5  ;  2 
Bior.  p.  595,  and  of  March  2,  1799,  ch.  128. 
§  65  ;  3  Bior.  pp.  197,  8,  and  to  Conrad  v.  The 
Atlantic  Ins.  Co.,  1  Peters  438-9,  to  shew,  that 
the  U.  States  had  no  priority,  by  statute, 
over  individual  creditors,  for  satisfaction  out 
of  real  estate  of  their  debtors  in  the  hands  of 
their  heirs.     And  he  insisted,- that  Ashley's 
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•nit  had  been  commeuced  in  the  state  court 
before  the  suit  of  the  U.  States  was  com- 
ineoced  in  the  federal  court,  and  that,  there- 
fore, the  jurisdiction  of  the  state  court 
attached  on  the  subject  before  that  of  the 
federal  court,  and  could  not  be  ousted  by  any 
subsequent  proceedings  in  the  federal  court. 
He  said,  it  was  the  duty  of  the  defendants  in 
the  federal  court,  to  have  shewn  the  proceed- 
ings previously  commenced  against  them  in 
the  state  court ;  and  if  they  had  done  so,  the 
federal  court  would  not  have  proceeded 
411  to  make  *the  decree  it  did  make. 
Ashley  having  brought  his  suit  before 
the  U.  States  brought  tbeir's,  acquired 
thereby  priority  over  them.  3  Bac.  Abr.  Heir 
A  Ancestor,  F.  p,  460.  The  purchasers  under 
the  decree  of  the  federal  court,  if  they  had 
right,  were  not  affected  by  this  decree. 
King  was  not  a  party  in  the  court  of  chan- 
cery, in  his  own  right,  and  be  could  not  take 
an  appeal  in  his  own  right ;  and  certainly. 
King  in  his  character  of  administrator  of 
Mallory,  and  the  widow  and  heirs  of  Mallory, 
had  no  ground  to  complain  of  the  decree. 

CARR,  J.  I  think  the  decree  palpably 
erroneous.  The  great  objects  of  a  court 
of  equity  are,  to  do  complete  justice  by 
settling  the  rights  of  all  persons  inter- 
ested in  the  subject  of  the  suit,  to  make 
the  performance  of  the  orders  of  the 
court  perfectly  safe,  and  to  prevent  fu- 
ture litigation  and  multiplicity  of  suits. 
To  these  ends,  it  is  necessary  that  all  per- 
sons interested  in  the  matter,  should  be 
before  the  court,  in  such  way  as  to  be  bound 
by  its  decree.  If  the  bill  omit  some  who  are 
interested,  or  if,  in  the  progress  of  the  suit, 
a  new  interest  arises  in  one,  not  a  party,  it 
is  the  practice  of  every  day  to  change  the  pro- 
ceedings, either  by  amended  or  supplemental 
bill,  so  as  to  bring  these  new  parties  before 
the  court :  and  lord  Hardwicke  says,  **  it  is 
frequently  known,  that  after  a  cause  is  gone 
into,  and  even  thoroughly  heard,  yet  the 
court  is  compelled  to  let  it  stand  over  for 
want  of  parties.  "  Jones  v.  Jones,  3  Atk. 
111.  This  bill  was  filed  against  the  admin- 
istrator and  heirs  of  Mallory  :  it  claimed  the 
amount  of  a  bond  binding  the  heirs  ;  sug- 
gested that  there  was  a  deficiency  of  the 
personal  assets  :  and,  in  that  case,  prayed  to 
subject  to  the  payment  of  the  debt,  the  real 
estate  of  Mallory,  which  consisted  of  a  house 
and  lot  in  Norfolk.  The  heirs  answered, 
admitting  the  defect  of  personal  assets,  and 
also  that  their  father  died  seized  of  the 
house  and  lot,  but  alleging,  that,  since  his 
death,  this  property  had  been  sold,  under  a 
decree  of  the  circuit  court  of  the  U. 
States,  for  a  debt  due  the  U.  States  from 
Mallory,  as  collector  of  the  port  of  Norfolk, 
and  purchased  bv  Lively  and  King. 
412  Here  *is,  in  truth  and  substance,  a  dis- 
claimer ;  a  fact  disclosed,  shewing  that 
the  heirs,  by  proceedings  under  the  decree  of 
a  competent  tribunal,  have  been  divested  of 
all  title  and  interest  in  the  property,  and  the 
title  transferred  to  other  persons  whose 
names  are  given.  The  fact  is  brought 
directly  before  the  court :  it  is  put  in  issue. 
What,  then,  should  the  court  have  done? 
Perhaps,  as  the  defendants  did  not  file  as 
part  of  their  answers,  the  record  of  the  suit 
in  the  federal  court,  it  was  not  improper 
in  the  chancellor  to  refer  this  matter  to  the 


master,  as  he  did.  But  when  his  report 
came  in,  with  this  record  forming  a  part  of 
it,  shewing  a  regular  proceeding  in  a  court 
of  record  ;  the  decree  ordering  the  sale  of 
this  house  and  lot,  and  the  report  of  the 
marshal,  that  he  had  sold  to  King  and 
Lively,  that  they  had  paid  the  purchase 
money,  and  received  a  deed,  and  the  final 
decree  approving  and  confirming  all  this  ; 
surely  it  was  time  for  the  court  to  look  into 
this  matter.  These  were  not  pendente  lite 
purchasers,  in  the  proper  meaning  of  that 
phrase.  They  claimed  under  Mallory's  title, 
but  not  by  voluntary  alienation.  The  chan- 
cellor, then,  was  bound  to  notice  their  title. 
He  could  not  decide  upon  it,  nor  even  discuss 
it.  without  having  the  claimants  before  him. 
The  property  was  wholly  unrepresented : 
the  heirs  had  disclaimed,  and  others  had 
their  title  :  how  was  it  possible,  under  these 
circumstances,  to  decree  a  sale  of  the  land  ? 
Will  it  be  said,  that  this  might  be  done, 
because  as  such  decree  would  not  bind  the 
purchasers,  it  could  not  injure  them  ?  I 
answer,  that  the  very  fact  of  its  not  bind- 
ing them,  convicts  it  of  error.  The  court 
is  by  its  rule,  to  have  all  the  interests 
represented,  in  order  to  bind  all  rights,  to 
settle  every  thing  and  cut  up  future  litiga- 
tion by  the  roots;  but  here,  a  right  is 
brought  to  its  knowledge,  a  right  standing 
on  record  evidence ;  and  without  touching  it, 
it  decreed  a  sale  of  the  property  ;  thus  sow- 
ing the  seed  of  future  litigation,  instead  of 
cutting  it  up ;  for  when  this  house  and  lot 
shall  be  sold  under  this  decree,  how  will  the 
purchaser  get  possession  ?  King  and  Lively 
hold  under  their  deed:  he  must  sue  them, 
and  the  whole  race  is  to  be  run  over  again. 
I  hold,  then,  that  so  soon  as  this  title 
413  was  thus  *brought  to  the  knowledge  of 
the  court,  it  should  have  laid  the  plain- 
tiff under  a  rule  to  make  these  purchasers 
parties,  or  have  his  bill  dismissed  ;  and  that 
to  render  a  decree  without  having  them 
before  it,  was  clear  error. 

There  is  another  reason  against  such  a 
decree.  It  is  directly  contrary  to  Lane  v. 
Tidball,  Gilm.  130.  There,  this  court  said, 
that  equity  ought  to  in  join  the  sale  of  land 
by  trustees,  where  the  title  was  under  a  cloud, 
and  full  value  could  not  probably  be  got  for 
it.  Here,  the  court  of  equity  is  itself  the 
agent  to  subject  this  land  to  the  hammer, 
when  the  cloud  upon  the  title  is  so  dark  and 
lowering,  that  no  prudent  man  would  think 
of  risking  his  money.  The  plaintiff  would 
probably  buy  it  in  for  a  trifle. 

It  will  be  observed,  that  I  have  said  noth- 
ing of  the  validity  of  the  title  claimed  under 
the  decree  of  the  federal  court.  I  think  it 
would  be  wrong  to  do  so,  on  two  grounds  : 
1.  that  this  is  an  appeal  from  an  interlocutory 
decree,  where  we  are  only  to  correct  what 
the  chancellor  has  done  amiss,  and  as  to  this 
point  he  has  done  nothing  ;  and  2.  because 
as  nothing  we  could  say  as  to  this  title, 
could  bind  it  while  unrepresented,  we  ought 
not  to  touch  it  at  all ;  it  is  not  before  us. 

I  think  the  decree  should  be  reversed,  and 
the  cause  sent  back  for  such  proceedings  as 
I  have    stated. 

CABELL,  J.,  concurred. 

TUCKER,  P.  I  doubt  whether  the  parties 
before  the  court  have  any  ground  of  com- 
plaint.   There  is  no  decree  against  King  as 
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administrator  of  Mallory ;  and  he  is  not  a 
party  in  his  own  right,  and  cannot  appeal  in 
that  right.  As  to  the  heirs,  they  have  no 
interest,  the  property  having  been  sold 
under  a  decree  which  bound  them. 
Decree  reversed,  and  cause  remanded. 


414       *Harrl8on  v.  Lane  and  Others. 

November,  1884.  Richmond. 

[27  Am.  Dec.  607.] 

(Absent  Brooks  and  Bbockbnbrough,  J) 

Deputy  Sheriff— Two  Offldsl  Bonds— Contribution 
among  Sureties*— Case  at  Bar.— W.  deputy  ofL. 
sheriff  of  F.  county,  gives  a  bond  to  his  principal 
with  five  sureties,  for  the  faithful  discharge  of  the 
office  of  deputy  sheriff ;  but  L.  not  being  satisfied 
with  this  security,  W.  and  three  other  persons,  as 
his  sureties,  give  a  second  bond  to  L.  with  like 
condition,  a  memorandum  being  indorsed  on  this 
second  bond,  at  the  time  of  its  execution,  in  con- 
formity with  a  previous  agreement,  that  L.  should 
not  resort  to  the  second  bond  for  indemnity  for 
the  misconduct  of  the  deputy  in  office,  so  long  as 
the  sureties  in  the  first  bond  should  be  resident 
in  Che  state,  and  it  should  appear  that  he  could  be 
indemnified  without  recourse  to  the  sureties  in  the 
second  bond  :  L.  the  sheriff  recovers  judgment  on 
the  first  bond  against  the  sureties  therein  bound, 
for  the  amount  of  damages  sustained  by  him  by 
reason  of  the  deputy  sheriff's  misconduct  in  office: 
Held,  the  sureties  in  the  first  bond,  have  no  right 
to  contribution  from  the  sureties  in  the  second. 

This  case,  as  it  appeared  in  proof,  was 
thus :  William  Lane  having  been  appointed 
sheriff  of  the  county  of  Fairfax,  James  Wig- 
gin  ton  made  application  to  him  for  the  office 
of  deputy,  and  offered  to  give  him  a  bond 
for  the  faithful  discharge  of  the  office,  with 
five  sureties,  namely  Hedges,  Hayes,  Wago- 
ner, Purcell,  and  the  appellant  Harrison. 
Lane  being,  at  the  time,  satisfied  with  the 
sufiQciency  of  the  surety  Harrison,  though 
he  had  no  confidence  in  Wigginton*s  sol- 
vency, or  in  that  of  the  other  sureties,  agreed 
to  appoint  Wigginton  his  deputy,  upon  the 
due  execution  of  an  official  bond  by  him 
and  the  five  sureties  he  had  named ;  and 
the  bond  was  accordingly  prepared,  exe- 
cuted by  Wigginton  and  the  first  four 
named  sureties,  and  a  sixth  seal  put  to 
it  for  Harrison,  and  then  sent  by  Lane 
to  Harrison  to  be  by  him  executed ; 
and  Harrison  did  execute  it  by  signing  his 


^Contribution  Among  Sureties.— It  is  well  settled 
that  if  persons  are  sureties  for  the  same  debt  or  for 
the  performance  of  the  same  duties,  each  will  be 
made,  in  equity,  to  contribute,  though  they  be  bound 
by  different  bonds,  and  though  they  knew  nothing 
at  the  time  of  the  obligations  of  each  other.  Cor- 
prew  V.  Boyle.  34  Gratt  290,  298.  citing  the  principal 
case  as  affirming  the  proposition. 

But  the  rights  of  mutual  contributions  exist  only 
among  those  who  are  co-securities— that  Is,  sureties 
for  the  same  thing,  and  bound  for  the  discharge  of 
the  same  duty,  whether  by  the  same  or  different  In- 
strument, at  the  same  or  different  times,  and  with 
or  without  the  knowledge  of  one  another.  Rosen- 
baum  V.  Qoodman,  78  Va.  127,  citing  the  principal 
case,  and  Stout  v.  Vause,  1  Rob.  179. 

See  further,  monographic  note  on  "Official  Bonds*' 
appended  to  Sangster  v.  Com..  17  Oratt  134. 


name  opposite  the   sixth  seal.    The    bond, 

thus  executed,    was  delivered  to  Lane;  and 

he  thereupon  admitted  Wigginton  as 

415  his  deputy ;  but  after  Wigginton  *had 
been   in  the  office  a  short  time.  Lane 

apprehending  that  all  the  sureties  but  Har- 
rison, were  in  doubtful  or  insolvent  circum- 
stances, insisted  that  Wigginton  should  give 
him  additional  security  for  the  faithful  execu- 
tion of  the  office  ;  in  consequence  of  which, 
Wigginton,  with  Hancock,  in  Waugh  and 
Blackburn,  as  his  sureties,  executed  another 
bond  to  Lane.  This  second  bond  was  the 
same  in  form  with  the  first  bond ;  that  is, 
both  were  in  the  usual  form  of  a  deputy  sher- 
iff's official  bond  to  his  principal ;  but  on 
this  second  bond,  there  was  a  memorandum 
indorsed  and  signed  by  Lane,  expressing- 
that  it  was  expressly  understood,  that  in 
case  Wigginton  should  be  delinquent,  and 
Lane  should  be  obliged  to  proceed  against 
his  sureties  for  indemnification,  he  Lane 
would  not  "execute  the  sureties  in  this 
bond,*'  so  long  as  the  sureties  in  the  first 
bond  should  be  resident  in  the  state,  and  it 
should  appear  that  he  could  be  completely 
indemnified  without  resorting  to  the  sure- 
ties in  the  second  bond.  And  it  was  proved, 
by  parol  evidence,  that  this  memorandum 
on  the  second  bond  was  executed  at  the  same 
time  with  the  bond,  and  that  the  memoran- 
dum was  made  by  Lane  in  conformity  with 
a  previous  agreement  between  Wigginton 
and  the  sureties,  Hancock,  Waugh  and 
Blackburn,  on  the  one  part,  and  Lane  on 
the    other. 

Wigginton  was  then  permitted  by  Lane 
to  continue  in  the  office  of  deputy,  in  which 
he  committed  many  acts  of  official  miscon- 
duct, for  which  Lane  was  sued,  and  several 
judgments  were  recovered  against  him  ;  and 
Lane  brought  suits  against  Wigginton  and 
his  sureties  in  the  first  bond,  and  recovered 
judgments  against  them  for  the  amounts 
adjudged  against  himself  on  account  of 
Wigginton's  defaults  ;  but  before  these  judg- 
ments were  recovered  by  Lane,  Wigginton 
and  all  the  sureties  bound  in  the  first  bond, 
except  the  appellant  Harrison,  had  become 
insolvent,  so  that  the  whole  burden  fell  upon 
Harrison  alone. 

Harrison    then    exhibited  a  bill,    iii  the 

superiour  court  of   chancery  of  Richmond, 

against    Lane    and    Hancock,    Waugh    and 

Blackburn,  the  sureties  bound  in  the 

416  second    *^bond,    alleging,    that    Lane^ 
when   Wigginton  offered    the  persons 

named  in  the  first  bond  for  his  sureties,  was 
well  apprised  that  all  of  them  were  insolvent 
but  Harrison,  and  induced  Harrison  to  join 
in  that  bond,  by  concealing  the  fact  from 
him,  and  by  representing  to  him  that  other 
good  sureties  would  also  become  bound  for 
Wigginton,  that  when  Wigginton  tendered 
him  the  first  bond  fully  executed  by  the  par- 
ties he  refused  to  receive  it,  and  required 
another  bond  with  other  sufficient  sureties  ; 
that  the  second  bond  was  executed  in  conse- 
quence of  this  requisition,  and  the  design  of 
it  was,  ciither  that  it  should  be  a  substitute 
for  the  first  bond,  or  that  the  sureties  in  the 
second  bond  should  stand  equally  and  jointly 
responsible  with  those  bound  in  the  first,  for 
all  the  acts  of  Wigginton  in  his  office  of 
deputy  sheriff ;  that  Lane  would  not  permit 
Wigginton  to  exercise  the  office  of  deputy » 
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till  the  second  bond  was  executed,  and  it  was 
upon  the  security  of  that  bond  alone  that 
Wig^glnton  was  admitted  as  his  deputy ; 
that  the  memorandum  indorsed  on  the  sec- 
ond bond,  was  executed  sometime  after 
that  bond  was  delivered,  and  thus  Lane 
attempted  to  alter  the  oblig-ation  incurred  by 
the  sureties  therein  bound ;  and  that  Lane 
having^  absolutely  rejected  the  first  bond, 
had,  in  truth,  no  right  to  hold  it.  Therefore, 
the  bill  prayed  an  injunction  to  inhibit  Lane 
from  executing  his  judgments  at  law 
ag^ainst  Harrison ;  and,  if  it  should  appear 
that  Lane  was  entitled  to  the  benefit  of  those 
judgments  against  Harrison,  that  Hancock, 
Waugh  and  Blackburn,  should  be  compelled 
to  make  equal  contribution  with  him  for  the 
satisfaction   thereof. 

The  injunction  was  awarded.  The  defend- 
ants answered,  shewing  the  facts  of  the 
transaction  as  above  stated,  and  denying 
all  the  allegations  of  the  bill  variant  from 
that  state  of  the  case.  And  the  evidence 
filed  in  the  cause,  in  the  opinion  of  the  chan- 
cellor and  of  this  court,  instead  of  substanti- 
ating the  allegations  of  the  bill,  proved  the 
truth  of  the  answer. 

The  chancellor  dissolved  the  injunction 
and  dismissed  the  bill  with  costs ;  from 
which  decree,  this  court,  upon   the  petition 

of  Harrison,  allowed  him  an  appeal. 
417  *Nicholas  and  Wickham,  for  the  ap- 

pellant. 

Briirgs,  for  the  appellees. 

CARR,  J.  I  am  of  opinion  that  the  chan- 
cellor was  right  in  dissolving  the  injunc- 
tion :  whether  he  ought  ever  to  have  granted 
it,  is  a  much  more  doubtful  question.  The 
doctrine  of  contribution  between  co-sure- 
ties, has  been  much  discussed.  It  is  clear, 
that  if  different  persons  are  sureties  for 
the  same  debt,  or  for  the  performance  of 
the  same  duties,  each  will  be  made,  in 
equity,  to  contribute,  though  they  be  bound 
by  different  bonds,  and  though  they  knew 
nothing,  at  the  time,  of  the  obligations  of 
each  other.  But  then,  they  must  be  sure- 
ties to  the  same  extent,  and  for  the  same 
debt  or  duty.  It  is  equally  clear,  that  if 
there  be  one  set  of  sureties  bound  for  a  debt, 
and  then  the  obligee  takes  another  bond,  as 
collateral  and  supplemental  security,  these 
last  obligors  binding  themselves  to  pay  if 
the  principal  and  sureties  in  the  first  bond 
fail,  this  bond  will  bind  them  no  further 
than  they  have  contracted.  This  is  of  the 
very  essence  of  the  contract ;  and  the  case  of 
Craythome  v.  Swinburne,  14  Ves.  160,  is 
express  to  this  point.  Nor  is  the  taking 
such  second  bond  a  fraud  upon  the  obligors 
in  the  first :  it  does  not  increase  their  bur- 
den, or  any  way  change  their  situation : 
they  agreed  each  to  execute  the  bond,  and 
look  to  their  principal  and  associates  for 
safety.  What  is  the  case  here?  Wigginton 
applied  to  Lane  to  become  his  deputy,  and 
stated  that  he  could  give  certain  sureties : 
Lane  agreed  to  take  the  bond  with  those 
sureties:  the  bond  was  prepared  with  the 
six  names  in  the  body,  Harrison's  last,  and 
with  six  seals:  it  was  executed  by  the  other 
five,  and  in  this  situation,  was  presented 
to  Harrison.  Nothing  was  said  to  him  of 
additional  sureties ;  the  very  form  of  the 
bond  shewed  him  that  he  was  the  last  to 
execute  it.     He  did  execute  it,  and  thereby 


bound  himself  jointly  and  severally  with 
the  others,  to  be  liable  for  all  defaults  of 
the  deputy.  Notwithstanding  this,  I  admit, 
that  if  another  bond  had  been  afterwards 
taken  with  other  obligors,  bound  for  the 
same  thing  and  in  the  same  manner,  Har- 
rison, on  paying   money    for  the  dep- 

418  uty's  Melinquencies,  would  have  had 
a    right    to   call   on  these  subsequent 

sureties  for  contribution.  But,  in  the  case 
before  us,  there  is  the  most  satisfactory 
proof,  that  the  memorandum  indorsed  on 
the  second  bond,  shewing  that  this  bond 
was  a  supplemental  security,  formed  a  part 
of  the  agreement  on  which  the  bond  was 
signed,  and  was  executed  at  the  same  time. 
This  memorandum  is  a  part  of  the  bond,  as 
well  as  of  the  agreement,  and  must  be  taken 
as  if  incorporated  with  it.  Even  if  there 
had  been  no  memorandum,  parol  proof  of 
the  agreement  (of  which  there  is  enough  in 
the  record)  ought,  I  think,  to  have  been  re- 
ceived, and  for  this,  the  case  before  cited 
is  express  authority.  I  am  clear,  therefore, 
that  the  decree  should  be  affirmed. 

CABELLt  J.  If  the  sureties  in  the  sec- 
ond bond  were  bound  for  the  same  thing 
for  which  the  sureties  in  the  first  bond  weie 
bound,  they  would  be  liable  to  contribution, 
although  their  engagement  was  made  at  a 
subsequent  time,  by  a  different  instrument, 
and  even  without  the  knoyrledge  of  the  first 
bond.  But  the  memorandum  indorsed  on 
the  second  bond,  is  to  be  considered  as  a 
part  of  the  bond  itself;  and  the  bond,  thus 
modified,  shews  clearly,  that  they  were 
bound  for  a  different  thing.  They  did  not, 
like  the  sureties  in  the  first  bond,  bind 
themselves  absolutely,  for  all  the  acts  of 
Wigginton,  but  for  such  only  as  the  sureties 
in  the  first  bond  should  fail  to  make  good. 
This  is  proved  also,  by  the  parol  testimony, 
which  is  admissible  in  a  case  like  this. 
The  sureties  in  the  second  bond  were  not, 
therefore,  co-sureties  with  the  sureties  in 
the  first,  but  were  sureties  for  them.  The 
doctrines  of  the  law,  on  this  point,  are  well 
explained  in  Craythome  v.  Swinburne.  The 
decree  should  be  affirmed. 

TUCKER,  P.  The  appellant  asks,  upon 
the  facts  set  forth  in  his  bill,  relief  against 
the  sheriff,  or  a  decree  for  contribution 
against  the  sureties  in  the  second  bond.  If, 
as  is  alleged,  the  memorandum  on  that  bond 
was  executed  at  the  time  the  bond  itself 
was  entered  into,  it  is  difficult  to  per- 

419  ceive  upon  *what  principle  the  plain- 
tiff can  expect  to  charge  the  sureties 

therein  bound.  The  doctrine  of  contribu- 
tion, it  is  true,  may  extend  to  parties  who 
are  bound  by  different  instruments,  pro- 
vided they  are  all  sureties  for  the  same  per- 
son and  the  same  thing.  But  it  does  not 
therefore  follow,  that,  by  the  very  terms 
of  their  engagement,  the  sureties  in  a  sep- 
arate bond  may  not  make  themselves  re- 
sponsible only  sub  modo,  and  place 
themselves  out  of  the  reach  of  the  principle 
of  contribution.  ** Whether,**  says  lord 
Eldon,  ^'contribution  depends  upon  a  prin- 
ciple of  equity,  or  is  founded  in  contract, 
it  is  clear,  a  person  may,  by  contract,  take 
himself  outoi  the  reach  of  it" — '*The  ques- 
tion is,  Whether  the  meaning  of  the  instru- 
ment is,  that  the  party  will  be  a  co-surety ; 
or  that  the  surety  in  the  former  instrument 
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is  to  be   considered  a    principar* — **If   the 

party,    not  constituting    himself  co-surety, 

engages  only  to  pay,  if  the  creditor  cannot 

get    payment    from    the    other  sureties,  he 

withdraws  himself  by  his  contract  from  the 

reach  of  the  principle,  and  the  plaintiff  (the 

surety)  cannot  complain,  as  the  transaction 

is  without  his  knowledge,  that  the  defend- 
ant (the  supplemental  surety)  bound  him- 
self only  to  the  extent  he  thought  proper." 

In  a  subsequent  part  of  the  same  case,  lord 

Eldon  reiterates  the  remark,    that    whether 

the  doctrine  rests  *^upon  contract  or  a  prin- 
ciple of  equity,  it  is  clear,  that  a  party  may 

take  care  by  his  engagement  that  he    shall 

be  bound  only  to  a  certain  extent.     That  is 

proved  by  the  case  of  Swain  v.  Wall,  1  Rep. 

in  Ch.  80,  when  the   engagement   being   to 

pay  in  thirds,    that  contract    was   held    to 

take  them  out  of  the   principle   that    would 

have  required  a  moiety,  and  also  by  the  case 

of  Deering  v.   The   Earl  of    Winchelsea,    2 

Bos.  &  Pull.  270,    where   it    was    admitted, 

that    lord    Winchelsea,    though  liable   as  a 

surety,  had  by  contract  withdrawn  himself 

from  a   liability    beyond  ;f4000;"  his  bond 

having  been  for  that  sum   only,    while    the 

other    bond    was   for  ;^10.000.     Lord  Eldon 

proceeds — **If  therefore  by   his  contract    a 

party  may  exempt  himself  from  the  liabil- 
ity,   or    from    that   extent   of   liability    in 

which,    without    a   special  engagement,  he 

would  be  involved,  it  seems   to  follow,  that 
he  may,  by  special  engagement,  con- 

420      tract  *so  as  not  to  be  liable  in  any  de- 
gree.    That  leads  to  the  true  ground, 

the    intention    of   the    party    to   be  bound, 

whether  as  a  co-surety,  or  only  if  the  other 

does    not    pay ;  that    is,    as   surety   for  the 

surety,  not  as  co-surety  with  him."  Pur- 
suing these   principles,    and    after    having 

carefully  considered  the   case  in  2  Freeman 

97,  which  was  cited  by  the  counsel,  and  has 

also    been    relied    upon    here,    and   having 

found  that  case  unsupported  by  the  register, 

his  lordship  rejected  the  claim  to  contribu- 
tion, which  was  set  up  by  the  plaintiff  in 
the  case  of  Craythorne  v.  Swinburne,  14 
Ves.  160.  That  case  is  singularly  strong  in 
its  application  to  the  case  at  bar. 

It  is  not  necessary  to  go  into  a  philologi- 
cal examination  of  the  memorandum  on  the 
second  bond.  I  am  satisfied,  that  the  object 
of  it  was  to  absolve  the  supplemental  sure- 
ties, unless  the  high  sheriff  could  not  be 
able  to  get  indemnity  from  the  sureties 
in  the  first  bond.  They  had  a  right  to 
bind  themselves,  or  to  refuse  to  be  bound 
altogether.  They,  had,  therefore,  a  right 
to  say  how  far  they  would  be  bound ;  and 
their  obligation  cannot  be  carried  farther. 
It  is  obvious  they  designed  only  to  guaranty 
the  sufficiency  of  the  former  sureties,  and 
they  were  thus  (to  use  the  language  of  lord 
Eldon)  **not  co-sureties  with  them,  but  in 
truth  sureties  for  them."  The  question, 
then,  which  it  is  most  important  to  answer, 
refers  itself  to  the  execution  of  this  memo- 
randum. I  shall  only  say,  that  I  am  satis- 
fied it  was  contemporary  with  the  execution 
of  the  bond.  The  nature  of  the  transaction 
proves  it ;  and  so  does  the  improbability  that 
Lane  would  have  signed  it  afterwards,  when 
the  obligors  were  in  his  power,  if  he  declined 
to  do  so  when  they  were  not.  The  fact, 
that    the    bond    with    its  indorsement  was 
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among  the  records  of  the  court  (for  the 
copies  are  certified  by  the  clerk)  sustains 
the  conclusion,  and  fortifies  the  presumption 
that  this  memorandum  was  made  when  the 
bond  was  executed.  So  we  must  take  it,  as 
the  contrary  has  not  been  established  by 
proper  and  adequate  testimony.  Upon  the 
whole,  I  am  satisfied  there  can  be  no  pre- 
tence for  charging  the  sureties  in  the  second 
bond  with  any  part  of  Wigginton*s  defalca- 
tions. 
421  *Then,    as    to    the    high  sheriff:  it 

cannot  be  denied,   that  Harrison  exe- 
cuted the  first  bond  without  any  fraudulent 
inducements  held  out  to  him  by  Lane ;  and  I 
think  it  cannot   be    denied,    that   when  the 
sheriff  and  Wigginton  his  deputy  qualified, 
the  bond  was  a  valid    bond   as  to  Harri^n. 
It  had  been   executed    by    him    absolutely, 
and  without  expectation   or  assurance  that 
other  sureties  would   join.     His  name   was 
last,  and  he  signed  opposite  to  the  only  re- 
maining  seal;  and    it   was    more    than    a 
month  after,  that  the  second    bond  was  ex- 
ecuted.    The  bond  then   was   once   a    good 
and  valid  bond.     How  then   has   Lane   for- 
feited   his   rights  under  it?    Did  he  forfeit 
them  by  taking  additional  security  for  his 
own    protection?     I    apprehend    not.      The 
very   doctrines    we   have  been  considering, 
shew  that   the   creditor    may    take    supple- 
mental   security,    and   security  too  that  is 
onlv  <to  be  responsible    in    the    last    resort. 
The    case  of  Craythorne  v.  Swinburne  was 
just  that  case.     But   no    authority   can    be 
necessary  to  establish   a  principle  so  plain. 
It  seemed  to  be  supposed,  that  he  ought  not 
to    have   taken    the    supplemental  security 
with    the    qualification     contained    in    the 
memorandum.     But,    non    constat    that   he 
could    have   got   the  supplemental  security 
without  it;  and  was   he  to  forego  the  addi- 
tional security   altogether,   merely  because 
he    could    not    prevail  on   the  parties  to  be 
co-sureties    with,    instead    of    being    mere 
guarantors  for,   the  prior  sureties?    I  think 
not.     It  was  then  said,  that  he  fraudulently 
suppressed  his  knowledge  of  the  insolvency 
of  the  first  four  sureties,   and  his   want  of 
confidence  in  Wigginton.     There  can  be  no 
fraudulent   suppression,    where   there  is  no 
obligation    to   give  information.      Now,    I 
take  it  that  when   a  man  joins  with  others 
in  a  bond,  it  is  his  business  to  look  to  the 
conduct  of  the  principal  and  the  solvency  of 
the  co-sureties:  it  is  not  the  business  of  the 
creditor;  and  though  it  may  be  benevolent 
and  kind  in  him  to  put   his    surety    on    his 
guard,  I  am  yet  to  learn  that   it   is   a  duty 
which  the  law  imposes. 

Upon  the  whole,  I  am  well  satisfied,  that 
the  case  has  been  rightly  decided,  and  that 
the  decree  should  be  affirmed. 
Decree  affirmed. 


422      *Stonev.  Doe  e.  d.  Hansbrough. 

November,  1884.  Rlcbmond. 

(Absent  Brooke  and  Bbockenbbough,  J.) 

Deed— Indorsement  Considered  Part  of*— Case  at  Bar. — 

Upon  a  deed  of  conveyance  of  land  from  B.  to  L., 
there  is  a  wrttinir  indorsed  and  slgrned  by  I».  tbe 
barg-ainee.  importing-,  that  "it  is  understood  that 


«Bonds— Indorsement  Considered  Part  of.— See  foot- 
notes to  Price  V.  Kyle,  9  Gratt  247;  Smith  v.  SpUler. 
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tiKo  acres  of  land  In  the  deed  conveyed,  havinir 
been  heretofore  applied  for  the  erection  of  a 
chnrch,  are  excepted  in  the  deed,  and  are  to  be 
located  in  the  most  convenient  spot  near  the  cross 
roads;"  B.  the  baxirainor,  conveys  two  acres  of 
land  near  the  cross  roads,  by  metes  and  bounds, 
to  S.:  and  H.  claiminir  under  !•.  brings  ejectment 
for  the  two  acres  of  land  against  S.  claiming-  under 
B.— Hkld,  the  writing-  indorsed  on  the  deed  from 
B.  to  In  is  part  of  the  deed,  and  not  a  distinct  ex- 
ecutory contract:  and,  therefore,  the  defendant  in 
ejectment  giving  B.'s  deed  to  L.  in  evidence,  has 
a  right  to  give  in  evidence  the  writing  indorsed 
thereon  also. 

Upon  the  trial  of  an  ejectment  brought 
by  Hansbrough  against  Stone,  in  the  cir- 
cuit court  of  Culpeper,  for  two  acres  of  land 
in  that  county,  the  defendant  tiled  excep- 
tions to  an  opinion  of  the  court ;  from  which 
it  appeared — That  Hansbrough,  to  shew  his 
title  to  the  premises,  offered  in  evidence, 
1.  a  deed  of  Joseph  Lewis  to  Samuel  Wash- 
in  g^ton,  dated  the  7th  December  1812, 
conveying  several  parcels  of  land  to  Wash- 
ing^ton,  and  among  them  a  parcel  of  485 
acres  called  Belville,  which  had  been  con- 
veyed by  Carter  Beverley  to  Lewis ;  at  the 
foot  of  which  deed  was  subjoined  the  fol- 
lowing— **Note:  two  acres  of  Belville  above 
mentioned,  were  reserved  by  the  said  C. 
Beverley,  as  expressed  upon  his  deed  to 
the  said  Lewis  recorded  in  the  court  Ac. 
and  are  excepted  in  the  above  deed  of  Lewis 
to  Washington.'*  2.  A  deed  of  Washington 
to  Robert  Dunbar,  dated  the  18th  March 
1813,  conveying  the  same  lands  to  him ;  to 
which  deed  there  was  likewise  subjoined 
the  following — **Note:  two  acres  of  Belville 
are  reserved,  according  to  the  reservation 
in  the  deed  from  C.  Beverley  to  J. 
423  *Lewi8,  and  in  the  deed  from  said 
Lewis  to  the  said  Washington."  3.  A 
^eed  from  Dunbar  to  Peter  Hansbrough 
now  deceased,  dated  the  19th  March  1813, 
conveying  the  same  lands  to  him,  with  the 
like  note  thereto  subjoined,  viz.  **Note: 
two  acres  of  Belville  are  reserved,  according 
to  the  reservation  in  the  deed  from  Wash- 
ington to  the  said  Dunbar."  And  4.  the 
plaintiff  proved,  that  the  two  acres  of  land 
in  the  declaration  mentioned  were  parcel  of 
the  Belville  tract ;  that  Hansbrough,  in  his 
lifetime,  took  possession  of  the  whole  of 
Belville,  including  the  two  acres  in  contro- 
versy, and  built  a  shop  on  those  two  acres, 
and  put  his  grandson,  one  Cochran,  in  pos- 
session of  the  whole  of  Belville ;  that  about 
the  year  1816,  the  shop  being  then  vacant, 
the  defendant  Stone  took  possession  of  it 
and  of  the  two  acres  in  controversy,  and 
had  thenceforth  continued  to  hold  the  same ; 
that  Hansbrough  died  in  1822,  in  possession 
of  all  Belville,  except  the  two  acres,  and  by 
his  will  devised  the  same  to  his  son,  the 
lessor  of  the  plaintiff.  And  then  the  de- 
fendant Stone  offered  in  evidence,  1.  a  deed 
executed  by  Carter  Beverley  to  him,  dated 
the  5th  January  1819,  conveying  to  him  the 
two  acres  of  land  in  controversy,  describing 
the  same  by  metes  and  bounds,  as  two  acres 
lying  in  the  north  east    fork    of    the   cross 


10  Gratt  818:  Gordon  v.Frazler.  2  Wash.  130;   Sher- 
mer  v.  Beale,  1  Wash.  11. 

The  principal  case  is  cited  in  Price  v.  Kyle,  0 
Oratt  »1. 


roads,  which  were  reserved  to  Beverley  in 
his  conveyance  of  Belville  to  Joseph  Lewis : 
and  2.  the  conveyance  from  Beverley  to 
Lewis,  dated  the  24th  September  1806,  con- 
veying to  him  (inter  alia)  the  parcel  of 
land  called  Belville,  by  the  name  of  Thomp- 
son's tract;  on  which  there  was  a  writing 
indorsed  and  signed  by  Lewis,  in  the  fol- 
lowing words :  *  *  It  is  understood,  that  two 
acres  of  land  in  Thompson's  tract,  having 
been  heretofore  applied  for  the  erection  of 
a  church,  are  excepted  in  this  deed,  and  are 
to  be  located  in  the  most  convenient  spot 
near  the  cross  roads."  And  the  court  per- 
mitted the  last  mentioned  deed  of  Beverley 
to  Lewis,  to  be  read  in  evidence  to  the  jury, 
except  the  writing  thereon  indorsed,  pur- 
porting to  be  a  reservation  of  two  acres  for 
the  use  of  a  church,  which  the  court  rejected 
and  excluded :  to  which  opinion  the  defend- 
ant excepted. 
424  *There  was  a  verdict  and  judgment 

for  the  plaintiff;  to  which,  upon  the 
petition  of  the  defendant,  a  supersedeas 
was  allowed  by  a  judge  of  this  court. 

Stanard,  for  the  plaintiff  in  error,  said, 
1.  that  the  writing  indorsed  by  Lewis  on 
Beverley's  deed  to  him,  was  a  part  of  the 
deed ;  Shermer  v.  Beale,  1  Wash.  11 ;  Gor- 
don V.  Frazier,  2  Wash.  130,  and,  therefore, 
of  necessity,  it  ought  to  have  been  read 
with  the  rest  of  the  deed ;  and  2.  that  the 
writing  indorsed  was  a  plain  exception,  and 
reservation  to  Beverley,  of  the  two  acres 
of  land  out  of  the  whole  parcel  conveyed  to 
Lewis,  so  that  he  and  those  claiming  under 
him  acquired  no  title  to  those  two  acres. 

Leigh,  contra,  insisted,  that  the  writing 
indorsed  on  the  deed,  though  it  was  written 
on  the  same  paper,  was  not  therefore  a  part 
of  the  deed.  He  said,  it  was,  in  effect,  an 
executory  ag^reement:  the  whole  land  was* 
conveyed  by  the  deed  to  Lewis;  and  then  it 
was  agreed,  that  two  acres,  to  be  located, 
that  is,  afterwards  located,  at  the  most  con- 
venient spot  near  the  cross  roads,  for  the 
use  of  a  church,  were  excepted.  This  was 
surely  no  reservation  of  two  acres  in  the 
north  east  fork  of  the  cross  roads,  which 
was  the  land  in  controversy,  or  of  any  par- 
ticular two  acres.  The  reservation  could  not 
operate  till  the  two  acres  should  be  located ; 
and  a  court  of  equity  would  not  have  de- 
creed execution  of  the  ag^reement,  without 
laying  Beverley  under  terms  that  the  two 
acres  should  onlv  be  used  for  the  purpose 
of  a  church.  This  agreement,  therefore, 
was  rightly  excluded  from  the  evidence, 
since  it  did  not  affect  the  legal  title,  and 
might  have  the  effect  of  misleading  the 
jury. 

CARR,  J.  In  Shermer  v.  Beale  and  Gor- 
don V.  Frazier,  and  other  cases,  both  eng- 
lish  and  american,  it  is  laid  down,  that 
such  an  indorsement  as  that  on  the  deed 
from  Beverley  to  Lewis,  is  to  be  taken  as  a 
part  of  the  deed ;  yet  the  circuit  court  ad- 
mitted the  deed  and  rejected  the  indorse- 
ment. This  was  clearly  wrong.  What  may 
be  the  weight  of  that  indorsement  as  evi- 
dence, would  be  matter  for  the  jury,  after 
it  should  be  before  them.  On  this 
425  point,  the  *court  below  has  given  no 
opinion,  nor  need  we.  The  judgment 
should  be  reversed,  and  the  cause  sent  back 
for  a  new  trial. 
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CABEIrL,  J.  The 
deed,  was  a  part  of  the  deed.  It  oug^ht, 
therefore,  to  have  been  suffered  to  go  to  the 
jury,  as  evidence.  The  circuit  court  erred 
in  excluding  it;  and  for  this  cause,  the 
judfi^ment  should  be  reversed. 

TUCKER,  P.  I  think,  there  can  be  no 
doubt  that  the  court  erred  in  excluding  the 
indorsement  on  Beverley's  deed  to  Lewis 
from  the  jury.  That  indorsement  was  a 
part  of  the  deed,  whatever  might  be  its 
effect.  Burgh  v.  Preston,  8  T.  R.  483;  1 
Bac.  Abr.  Condition,  C.  p.  634;  Gordon  v. 
Frazier,  2  Wash.  130.  If  the  deed  was  in- 
troduced at  all,  it  could  not  properly  be 
garbled.  The  whole  of  it  should  have  gone 
to  the  jury. 

Indeed,  the  effect  of  the  exception  in  the 
deed,  was  to  create  a  tenancy  in  common, 
in  the  first  instance,  between  Beverley  and 
I^wis,  the  former  having  an  undivided  in- 
terest of  two  acres  in  the  tract.  Now  the 
ejectment  was  for  the  two  acres  out  and 
out.  It  was  a  claim  in  severalty;  and  it 
was,  therefore,  important  to  the  defendant 
to  shew,  that  the  plaintiff  had  no  right  to 
turn  him  entirely  out  of  possession,  but 
only  a  right  to  recover  his  own  social  pos- 
session in  the  property.  Had  this  indorse- 
ment on  the  deed  been  introduced  in 
evidence,  it  would  have  shewn  Stone's  title 
to  an  undivided  interest  to  the  extent  of 
two  acres,  and  the  verdict  instead  of  being 
for  two  acres  in  severalty,  to  which  Hans- 
brough  had  no  right,  would  have  been  for 
his  undivided  portion  thereof. 

I  am  of  opinion,  therefore,  to  reverse  the 
judgment,  set  aside  the  verdict,  and  send 
the  cause  back  for  further  proceedings ;  re- 
marking, however,  that  the  facts  disclosed 
shew  a  case  much  more  proper  for  a  bill  in 
'equity  for  partition,  than  for  an  ejectment. 

Judgm*»ct  reversed. 


426     *Cropper  v.  Burtons  and  Others 

November,  1884,  Ricbmond. 


Chancery  Practice— Answer— Alleiration  Not  Denied  Is 
Not  Admitted*  — Appellate  Practice  —  Remanding 
Cause— Want  of  Proof. t— A  bond  executed  by  B.  to 
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indorsement  on  the  C.  Is  assigned  by  a  to  W.  who  brings  suit  on  it 
against  B.  recovers  Judgment,  and  sues  oat  execu- 
tion without  effect :  then  C.  the  obligee,  flies  bill 
in  chancery  in  the  county  court  against  B.  the  ob- 
ligor and  others,  to  set  aside  a  conveyance  made 
by  B.  of  land,  on  the  ground  that  the  conveyance 
is  fraudulent  and  void  as  against  B/s  creditors  ; 
in  which  bill  he  alleges,  that  he  has  paid  his  as- 
signee W.  the  amount  due  on  his  judgment  against 
B.  and  so  claims  to  stand  in  W.*s  place,  and  to* 
have  the  benefit  of  his  judgment :  the  defendants 
answer,  and  deny  the  imputed  fraud,  but  say 
nothing  as  to  the  allegation  of  the  bill  that  plain- 
tiff had  paid  W.  the  amount  of  his  judgment 
against  B.  and  there  is  no  proof  of  such  payment 
having  been  made  ;  the  county  court  holding  the 
conveyance  fraudulent,  sets  the  same  aside,  and 
decrees  a  sale  of  the  whole  land  to  satisfy  the  debt 
claimed  by  plaintiff:  upon  appeal  to  superiour 
court  of  chancery,  chancellor  reverses  decree, 
and  dismisses  the  bill,  because  there  is  no  proof 
that  plaintiff  had  paid  W.  the  amount  of  his  judg- 
ment against  B.  and  so  plaintiff  does  not  appear  to 
be  a  creditor  by  judgment :  Helj>,  1.  the  decree  of 
the  county  court  is  erroneous,  because  the  ma- 
terial allegation  of  plaintiff's  payment  to  W.  oif 
the  amount  of  his  judgment  against  B.  though  not 
denied  by  the  answer,  was  not  thereby  admitted, 
but  ought  to  have  been  proved  :  but  2.  the  decree 
of  the  chancellor  is  also  erroneous  in  dismissing 
the  bill  for  want  of  such  proof— he  ought  to  have 
retained  the  cause,  or  remanded  it  to  county 
court,  to  give  plaintiff  opportunity  to  adduce  the 
proof. 
Quaere,  whether  decree  of  county  court  was  not 
also  erroneous,  in  directing  a  sale  of  the  whole 
land,  instead  of  a  moiety  only  ? 

Cropper  exhibited  a  bill  in  chancery,  in 
the  county  court  of  Accomac,  against  John 
Burton  and  Sarah  his  wife,  and  their  in- 
fant children,  Marf^raret,  Samuel,  Elizabeth, 
Catharine  and  George  Burton,  Thomas  Bag- 
well, and  Margaret  Bagwell  executrix  of 
George  Bagwell  deceased,— setting  forth, 
that  Cropper,  in  1819,  sold  and  conveyed  to 
John  Burton  a  parcel  of  land  in  Accomac, 
for  2500  dollars,  payable  the  Ist  January 
1825,  with  interest  from  the  1st  January 
1820,  for  which  Burton   gave  him  his 


^Chancery  Practice— Answer— Pailare  to  Respond  to 
Material  AUegatlon  of  BlU- Effect —Where  the  an- 

swer  is  not  responsive  to  a  material  allegation  of 
the  bill,  the  plaintiff  may  except  to  it  as  insufficient, 
or  may  move  to  have  that  part  of  the  bill  taken  for 
confessed,  and  an  order  of  court  to  that  effect 
served  on  the  defendant ;  but  if  he  does  neither  he 
shall  not.  on  the  trial,  avail  himself  of  any  implied 
admission  by  the  defendant.  Dangerfield  v.  Clai- 
borne, 2  Hen.  &  M.  17.  In  Clinch  River  Mineral  Co. 
V.  Harrison.  91  Va.  181, 182,  21  S.  E.  Rep.  660,  it  is  said 
that  this  rule  has  been  followed  in  all  reported 
cases  in  Virginia  where  the  question  has  arisen ; 
and  Argenbright  v.  Campbell.  8  Hen.  &  M.  165,  Cole- 
man V.  Lyne,  4  Rand.  454,  Cropper  v.  Burtons,  5  Leigh 
426,  482,  and  Miller  v.  Argyle,  5  Leigh  460,  are  cited  to 
the  point 

See  further,  monographic  note  on  "Answers  in 
Equity  Pleading"  appended  to  Tate  v.  Vance,  27 
Oratt  571. 

t  Appellate  Practice -Remanding  Cause— Want  of 
Proof.— Where  an  inferior  court  has  considered  the 
proofs  as  full,  and  the  appellate  court  regards  them 
as  defective,  but  sees  clearly  from  the  facts  in  the 


427  bond,  and  a  *mortgage  of  the  land  to 
secure  payment  thereof;  that  Cropper 
assigned  the  bond  and  mortgage  to  George 
Warner,  and  warranted  that  the  money 
should  be  paid  him  within  three  months 
after  it  should  become  due ;  that  after  it 
became  due,  Warner  brought  suit  on  the 
bond  against  Burton,  recovered  judgment, 
and  sued  out  an  execution,  on  which  the 
sheriff   made    return,    that    there    were   no 


case,  that  the  proof  may  be  supplied,  and  the  party 
who  has  failed  to  produce  It  has  been  surprised  or 
lulled  into  a  false  security,  justice  requires  that  the 
case  should  be  sent  back  for  further  proceeding. 
Tucker,  P.,  in  Miller  v.  Argyle,  6  Leigh  468,  460,  cit- 
ing the  principal  case,  and  Duff  v.  Duff.  8  Leigh  523, 
as  containing  his  views  in  relation  to  this  matter. 

See  principal  case  also  cited  in  Watkins  v.  Carl- 
ton. 10  Leigh  578,  and  in  Cunningham  v.  Smithson, 
12  Leigh  66,  in  which  It  is  said  by  Allen,  J.,  that  the 
principal  case  was  decided  upon  the  peculiar  clr- 
cumsunces  attending  It  and  had  no  application  to 
the  case  at  bar.  , 

See  further,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.,  Co..  l  Rob, 
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«fifects  of  Burton,  except  what  were  claimed 
by  George  Bagwell  and  Theodore  Adair, 
under  bills  of  sale  of  record :  that  Warner 
also  brought  a  suit  in  chancery  against 
Burton,  in  the  county  court,  to  foreclose 
the  mortgage  of  the  land  which  Burton  had 
bought  of  Cropper,  and  mortgaged  to  secure 
payment  of  the  purchase  money;  and  the 
conrt  decreed  a  foreclosure  of  the  mortgage, 
and  a  sale  of  the  land  to  satisfy  the  debt ; 
which  sale  was  accordingly  made,  hut,  ow- 
in^  to  the  depreciation  of  real  property,  the 
proceeds  fell  short  of  the  debt  about  2412 
dollars,  and  this  sum,  with  interest,  re- 
mained yet  due  from  Burton;  and  that 
Cropper  had  paid  this  balance  to  the  ex- 
ecutors of  his  assignee  Warner.  That,  in 
the  mean  time,  namely,  in  April  1822,  Bur- 
ton combining  with  George  Bagwell  (who 
was  the  father  of  his  wife)  to  defraud 
Cropper,  made  a  pretended  sale  of  a  mill 
and  parcel  of  land  he  owned  in  Accomac,  to 
Bagwell,  for  the  nominal  consideration  of 
2100  dollars,  and  conveyed  that  property  to 
Bagwell ;  that  this  transaction  was  wholly 
fictitious  and  fraudulent,  and  no  money  was 
in  fact  paid  by  Bagwell  to  Burton ;  that 
Burton  also,  in  August  1824,  conveyed  all 
his  personal  estate  to  Theodore  Adair,  in 
trust  to  secure  a  debt  pretended  to  be  due  to 
Bagwell,  and  other  pretended  debts  to  other 
creditors;  but  there  were  in  fact  no  such 
debts  due,  and  this  conveyance  was  also 
fraudulent;  that  Bagwell  never  exercised 
any  act  of  ownership  whatever  over  the  mill 
and  land  conveyed  to  him  by  Burton,  who 
continued  in  uninterrupted  possession  and 
enjoyment  thereof;  that  Bagwell  had  since 
4lied,  having  by  his  will  devised  and  be- 
queathed the  mill  and  land  conveyed  to  him 
by  Burton  in  April  1822,  and  all  his  inter- 
est in  the  trust  subject  conveyed  to  Adair 
by  the  deed  of  August  1824,  to  Thomas 
428  Bagwell,  *upon  trust  to  apply  the 
profits  thereof  to  the  use  of  Sarah  the 
wife  of  John  Burton  for  life,  remainder  to 
her  children,  with  liberty  to  the  trustee  to 
apply  part  of  the  profits,  at  his  discretion 
to  the  maintenance  of  John  Burton  himself. 
Copies  of  the  conveyance  of  Cropper  to  Bur- 
ton, the  mortgage  of  Burton  to  Cropper, 
the  records  of  the  judgment  recovered  by 
Warner  against  Burton  on  his  bond,  and 
of  Warner's  suit  in  chancery  to  foreclose 
Barton's  mortgage,  the  conveyances  of  Bur- 
ton to  Bagwell,  and  to  Adair,  Bagwell's 
will,  and  a  statement  of  the  balance  of  the 
debt  marked  A.  were  referred  to  in  the  bill, 
as  therewith  exhibited,  and  to  be  taken  as 
part  thereof.  And  the  prayer  of  the  bill 
was,  that  the  conveyances  made  by  Burton 
to  Bagwell  and  to  Adair,  should  be  set  aside 
as  fraudulent,  and  the  property  therein  con- 
veyed subjected  to  the  debt  due  to  Cropper. 
John  Burton,  in  his  answer,  alleged,  that 
in  the  contract  of  sale  between  Cropper  and 
him,  it  was  expressly  stipulated,  that  Crop- 
per should  take  a  mortgage  of  the  land  it- 
self to  secure  the  purchase  money,  and  if 
that  should  prove  insufficient,  yet  Burton 
should  be  exempt  from  all  personal  respon- 
sibility; and  that  Cropper  had  obtained  a 
t>ond  for  the  purchase  money  frpm  him  by 
fraud.  That  he  had  sold  the  mill  and  the 
land  thereto  adjoining  to  Bagwell,  at  a 
public  sale,  at  which  Cropper  was   present 


and  a  bidder;  that  the  2100  dollars  which 
Bagwell  gave  for  it,  was  its  fair  value,  and 
that  this  was  a  bona  fide  sale ;  and  that  his 
conveyance  to  Adair  for  the  benefit  of  his 
creditors  was  also  a  real  bona  fide  transac- 
tion. And  the  answer  of  Sally  Burton  (the 
wife  of  John)  confirmed  the  allegations  of 
her  husband's  answer,  as  to  the  terms  of 
the  contract  between  him  and  Cropper. 
But  there  was  no  proof  whatever  to  sus- 
tain these  allegations. 

The  answer  of  the  infant  children  of  Mrs. 
Burton,  was  put  in  by  a  guardian  ad  litem 
appointed  for  them  by  the  court,  and  it  dis- 
claimed all  knowledge  on  the  subject. 

The  answer  of  the   executrix   of   George 

Bagwell  also  disclaimed   all    knowledge  on 

the   subject.    The  trustee  Thomas  Bagwell 

did  not  answer ;  and  as  to  him  the  bill  was 

taken  pro  confesso. 

429  *The  defendants  also   put   in    a  de- 
murrer to  the  bill,  on  the  ground,  that 

the  exhibits  therein  referred  to  and  made 
part  thereof,  were  not  in  fact  filed  with  the 
bill.  All  the  exhibits  were  in  the  record 
(except  the  statement  A.  which  was  never 
filed),  but  whether  they  were  filed  with  the 
bill,  or  after  the  demurrer  was  put  in,  did 
not  appear. 

Depositions  of  witnesses  were  taken  and 
filed  by  the  plaintiff,  to  prove,  that  the  con- 
veyance of  the  mill  Ac.  made  by  Burton  to 
Bagwell,  in  April  1822,  was  wholly  fictitious, 
and  that  it  was  a  fraudulent  contrivance 
devised  by  the  parties,  for  the  purpose  of 
hindering  Cropper  from  recovering  the  debt 
which  Burton  owed  him,  and  of  securing 
the  property  to  Burton's  family ;  and  in  the 
opinion  of  the  county  court,  the  allegation 
of  fraud  was  proved  by  the  evidence.  But 
there  was  no  proof  adduced  by  the  plaintiff, 
that  he  had  paid  the  balance  of  the  debt  to 
his  assignee  Warner,  as  he  alleged  in  his 
bill,  so  as  to  entitle  himself  to  the  benefit 
of  Warner's  judgment  against  Burton;  such 
proof  being  probably  regarded  as  unneces- 
sary, because  that  allegation  of  the  bill  was 
nowise  questioned  in  the  answers. 

When  the  cause  was  called  for  hearing  in 
the  county  court,  the  counsel  of  the  defend- 
ants prayed  a  continuance,  on  the  ground  of 
his  own  ill  health ;  but  the  plaintiff  urged 
the  hearing,  and  the  court  refused  the  con- 
tinuance; and  thereupon,  the  defendants' 
counsel  withdrew  from  the  cause.  And  the 
cause  coming  on  for  hearing,  the  court, 
without  taking  any  notice  of  the  defend- 
ants' demurrer  to  the  bill,  made  an  inter- 
locutory decree,  setting  aside  the  conveyance 
of  the  mill  and  land,  executed  by  Burton  to 
Bagwell  in  April  1822,  for  fraud ;  adjudg- 
ing, that  Burton  should  pay  Cropper  the 
balance  of  2412  dollars  due  him,  with  inter- 
est and  costs ;  and  directing,  that  the  whole 
of  the  property  conveyed  by  the  fraudulent 
deed  of  Burton  to  Bagwell,  should  be  sold 
to  pay  the  debt,  interest  and  costs.  From 
this  decree,  the  defendants  (except  John 
Burton  and  wife)  appealed  to  the  superiour 
court  of  chancery  of  Williamsburg. 

The  chancellor  held,  that  the  decree  was 
erroneous,    because    Cropper   was  not 

430  himself  a  creditor  of  John  Burton  *by 
judgment,  and  was  not  entitled  to  be 

so  considered  on  the  principle  of  subroga- 
tion to  the  benefit   of    Warner's  judgment. 
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since  he  had  not  adduced  any  proof  that  he 
had  paid  the  debt  to  Warner  or  his  repre- 
sentative; and,  therefore,  he  reversed  the 
decree  of  the  county  court,  and,  proceeding 
to  make  such  decree  as  that  court  ought  to 
have  made,  dismissed  the  bill  with  costs. 
And  then  Cropper  appealed  to  this  court. 

Leigh,  for  the  appellant,  submitted,  that 
the  fact  of  the  payment  by  Cropper  to 
Warner's  representative,  of  the  balance  due 
on  his  judgment  against  Burton,  being  al- 
leged in  the  bill  and  not  denied  in  the  an- 
swers, proof  of  it  was  unnecessary ;  Scott  & 
ux.  V.  Gibbon  &  Co.,  5  Munf.  89,  91,  2.  But, 
supposing  such  proof  was  necessary,  yet  it 
was  obvious,  the  error  of  the  county  court 
consisted  merely  in  the  opinion  that  it  was 
not  so;  and  the  chancellor,  reversing  the 
decree  for  that  error,  instead  of  proceeding 
to  dismiss  the  bill,  should  have  retained  the 
cause,  or  remanded  it  to  the  county  court, 
in  order  that  the  proof  might  be  supplied, 
and  Warner's  representative   made  a  party. 

Stanard,  for  the  appellees,  denied,  that 
proof  of  facts  alleged  in  a  bill  was  dis- 
pensed with,  in  any  case,  by  the  failure  of 
the  defendant  to  deny  them  in  his  answer. 
But,  in  this  case,  there  were  infant  defend- 
ants  interested ;  certainly,  proof  was  neces- 
sarj',  of  every  fact  material  to  the  relief 
sought  against  them.  The  appellant  had  no 
right  to  complain ;  he  urged  the  hearing  in 
the  county  court,  when  the  counsel  f on  the 
appellees  was  so  unable  to  attend  to  his  duty, 
that  he  was  obliged  to  withdraw  from  the 
cause;  and  he  must  take  the  consequence 
of  his  own  precipitation.  It  was  his  own 
fault,  that  he  brought  his  cause  to  a  hear- 
ing, without  proof  of  the  fact  on  which  his 
claim  to  the  relief  he  sought,  his  right,  in- 
deed, to  ask  the  aid  of  the  court,  depended ; 
and  it  was  not  the  duty  of  the  court  to  give 
him  counsel,  or  to  guard  him  against  his 
own  mistakes. 

Another  point  was  argued,  but  the  court 
gave  no  opinion  upon  it,  and,  therefore, 
it  is  merely  mentioned;  namely, 
431  'Whether  the  decree  of  the  county 
court  was  not  erroneous  in  directing 
the  whole  of  the  mill  and  land  thereto  ad- 
joining, to  be  sold  to  satisfy  the  debt? 
Whether  it  ought  to  have  gone  farther  than 
to  subject  the  moiety,  which  might  have 
been  extended  on  an  elegit,  if  the  fraudu- 
lent conveyance   had  not  stood  in  the  way? 

TUCKER,  P.  The  chancellor  was  right 
in  reversing  the  decree  of  the  county  court, 
because  there  was  no  evidence  of  the  pay- 
ment by  the  appellant  of  the  debt  to  Warner. 
Tet  I  am  of  opinion,  that  it  was  too  rigorous 
to  proceed  to  enter  a  dismissal  of  the  bill, 
under  the  circumstances  of  the  case.  The 
bill  distinctly  alleged  the  payment;  it  was 
not  denied  by  the  adult  defendants ;  and  it 
can  only  be  considered  as  put  in  issue  by 
the  general  and  sweeping  denial  of  the  an- 
swer of  the  guardian  ad  litem  for  the  in- 
fants, filed  in  the  customary  form.  Had 
the  objection  been  made  in  the  county 
court,  the  evidence  might  have  been  sup- 
plied, and  Warner's  representative  might 
have  been  made  a  party,  as  indeed  he  ought 
to  have  been.  But  no  objection  was  made. 
The  court  itself  deemed  the  proofs  sufficient ; 
and  by  its  very  decree  in  the  plaintiff's 
favor,    it  entrapped   the  appellant,  if  it  be 


really    true    that   the   appellate   court   was 
bound    to   dismiss    his   bill,    out   and   out. 
Such  a  course  is  certainly  not  calculated  to 
further  the  purposes  of  justice,  and  should 
therefore   be   discountenanced.     The  chan- 
cellor, in  reversing  the  decree,  should  have 
sent  the  cause    back,    with  directions,  that 
Warner  should  be  made  a   party  and  an  in- 
quiry   instituted    as    to  the  payment  of  the 
judgment  by  Cropper.     In  the   case  of  Duff 
V.    Duff's  ex'ors,  3  L/eigh   523,  I   have    ex- 
plained my   views  of  the   spirit  that  ought 
to  govern  the  courts  in   cases   of  this  kind. 
CABKLL,  J.     I  concur    in    reversing  the 
decree,  and   remanding  the   cause,  with  di- 
rections that    Warner's  representative  shall 
be  made  a  party,  and  an   inquiry  instituted 
as  to  the  payment  of  the  judgment  by  Crop- 
per. 
432         'CARR,  J.    The  decree  of  the  county 
court  setting   aside  Burton's  sale  and 
conveyance  of  the  mill  &c.  to  Bagwell,  and 
ordering  a  sale  thereof  to  satisfy  the  plain- 
tiff's claim,  was  certainly  erroneous,  in  the 
actual  state  of  the  case.     In  the  first  place, 
the  demurrer  should  have  been  disposed  of. 
It  was,  I  think,  well   taken ;  for  an  exhibit 
made  part  of  a  bill  ought  always  to  be  filed 
with  it,  and  the  clerk  certifies  that  exhibit 
A.  was  never  filed ;  but  whether  well  taken 
or  not,  the   demurrer   ought    to   have  been 
disposed  of.     In  the  second  place,  the  plain- 
tiff failed  in    proving   the   very  gist  of  his 
bill.     He  could  have  no  right   whatever   to 
file    this    bill,  unless  he   had   satisfied  the 
claim    of    Warner,      the     assignee   of   the 
bond.     Without  an  allegation   of  this  kind, 
his  whole  bill  would  have  been  demurrable ; 
for   as   the    chancellor   correctly    says,    he 
would  have  shewn  no  right  either  as  a  judg- 
ment creditor,  or  by    way  of  substitution, 
to  Warner,  to  question  the   fairness   of   the 
deed.     With  respect  to  the  general  position, 
that  all  the   allegations   of   a   bill,   not  ex- 
pressly   denied    by    the   answers,   must    be 
taken  as  admitted,  I  consider   it   incorrect 
and    mischievous.     When    Scott   v.  Gibt>on 
was  referred  to  in  the   argument,    it  struck 
me,  that  the  court  had,  in  some  case,  since 
I  was  a  member,  had  the  subject  before  it; 
and  I  find,  that  in  Coleman  v.  L«yne's  ex'or, 
4  Rand.  454,   the    general    proposition    was 
disapproved,  and  the  reasons   and   authori- 
ties given.     It  was  added,  that  **one  or  two 
cases  were  cited  from  our  reports  as  counte- 
nancing the    idea  of  the  counsel ;  but  they 
will    be    found    to    be  cases  (as  in  Page  v. 
Winston,  2  Munf.    298,)    in    which    the    al- 
legation in  the  bill  was,  that  some  fact  did 
not  exist,  or  that  something  was   not    done 
(negatives,  which  could   not  be  proved),  or 
cases    where    the   documents    and    circum- 
stances   in    the   cause,  proved  prima  facie, 
that  the  fact  alleged  and  not   denied,    was 
true,  as   in    Scott  v.  Gibbon."     In  the  case 
before  us,  there  could  be  no   ground  for  the 
application  of  the  principle ;  for  the  parties, 
chiefly  interested,   and   claiming  under  the 
sale,    are    infants,    whose    guardian    could 
make    no    admission    to   their   injury,   and 
did  not  attempt  it.     It  is  clear,    then,  that 
the  decree  of  the    county   court   was 
433      properly    reversed.     *But    it   was  in- 
sisted, that  the  chancellor,  instead  of 
dismissing  the  bill,  ought   either  to    have 
retained     it,    or   sent    it    back,    to   afford 
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the  plaintiff  an  opportunity  of  fur- 
nishing' proof  that  he  had  satisfied 
the  judgment  of  Warner.  As  a  general 
rule,  it  would  not  seem  to  be  the 
business  of  courts  to  exercise  this  kind  of 
guardianship  over  persons  sui  juris,  and 
able  to  take  care  of  themselves ;  nor  have 
-we  any  evidence  in  this  record,  that  the 
court  was  moved  to  retain  or  send  the  cause 
back,  or  that  the  party  avowed  his  ability 
to  produce  the  proof.  I  have,  therefore, 
felt  some  doubt,  as  to  reversing  on  this 
ground ;  but  as  my  brethren  think  this  the 
best  course,  I  shall  not  gainsay  it.  As  to 
the  sale  of  the  whole  mill  &c.  out  and  out, 
as  the  chincellor  has  not  considered  it, 
I  shall  not  now  give  any  opinion  on  the 
point. 
Decree  reversed,  and  cause  remanded. 
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*Kroesen  v.  Seevers  &c. 

November.  1884.  Richmond. 


(Absent  Brooke  and  Bbockbnbbouoh.  J.) 
Sale  «f  PersofMlty-Wben  Valid  without  Delivery  of 
Po«eMloa«-Ca8e  at  Bsr.—Absolute  bill  of  sale, 
mi>de  in  Marcb,  of  a  slave  then  hired  tx>  a  third 
person  for  the  year:  at  the  end  of  the  year,  vendee 
applies  to  bailee  to  deliver  him  the  slave,  and 
bailee  tells  him  he  may  have  possession,  yet 
vendee  does  not  take  actual  possession,  but  leaves 
property  in  the  hands  of  the  bailee:  Hblo,  the 
failure  to  deliver  the  slave  to  the  vendee  at  date 
of  the  bill  of  sale,  having- been  caused  by  the  ex- 
IstiufiT  bailment  to  a  third  person,  and  the  bailee 
after  the  expiration  of  the  bailment  becomingr  in 
effect  bailee  of  the  vendee,  so  that  his  possession 
was  the  vendee's,  or  at  least  not  the  vendor's,  the 
bill  of  sale  is  grood  affainst  the  creditors  of  the 
vendor. 
Coodltlooid  5aiet— WlMt  Coastltntes-XaM  at  Bar.— 
The  bill  of  sale  was  made  for  a  full  consideration 
actually  paid  at  the  time:  but  vendee  executed  a 
separate  oblisration  to  vendor,  bindinsr  himself,  if 
vendor  woald  repay  him  the  purchase  money  with 
Interest  within  a  year,  vendee  would  redeliver  the 
slave  to  him ;  and  it  does  not  appear,  that  the  con- 
tract arose  out  of  any  treaty  for  a  loan  of  money, 
and  security  for  payment  of  debt:  Hkld,  the  con- 
tract is  a  conditional  sale,  and  net  a  mortgage. 

Debt  in  the  circuit  court  of  Berkeley  (un- 
der the  statute  1  Rev.  Code,  ch.  134,  {  25, 
6,  7,  pp.  533,  4,)  in  the  name  of  Seevers, 
marshal  of  the  superiour  court  of  chancery 
of  Winchester,  at  the  relation  and  for  the 
t>eiiefit  of  Moore,  against  L/ong,  Morlatt 
and  Kroesen,  for  600  dollars,  the  penalty  of 
a  bond  executed  by  the  defendants  to  the 
marshal,  with  condition,  that  whereas  a 
writ  of  fi.  fa.  had  been  sued  out  of  the  court 
of  chancery,  by  Ransom  and  others,  against 
the  goods  and  chattels  of  L/ong,  and  deliv- 
ered to  the  marshal,  and  the  same  having 
t>een  levied  by  him  on  a    negro   girl    slave 


•Sale  of  Personalty— Retention  of  Posse««lon  by 
Vendor- Fraud  Per  Se.— See  Davis  v.  Turner,  4Gratt 
4S.  468,  a.nd  foot-note,  where  the  principal  case  is 
cited  and  the  doctrine  of  fraud  per  se  is  discussed 
at  some  lensrth. 

fCeadltloMl  5ale-nortsage-l>lstloctlon  between.— 
On  this  subject.  Bee  foot-note  to  Chapman  v.  Turner, 
1  Call  280;  Robertson  v.  Campbell,  2  Call  421 :  mono- 
graphic note  on  '*Mortffaffes"  appended  to  Forkner 
V.  Stuart,  6  Gratt  197. 


named  Sarah,  then  in  the  possession  x>f 
Morlatt,  a  doubt  had  arisen  whether  the 
title  of  the  slave  was  in  Long  or  not, 
and  the  marshal  had  required  a  bond  of 
indemnification  according  to  the  statute; 
therefore,  if  the  obligors  should  indemnify 
the  marshal  against  all  damages  he  might 
sustain    in  consequence  of  the  sale  of 

435  the  said  slave,  and  ^moreover    should 
pay  and  satisfy   any  person  claiming 

title  to  the  said  slave,  all  damages  he  might 
sustain  in  consequence  of  such  sale,  then 
the  obligation  to  be  void  &c.  The  declara- 
tion was  in  the  usual  form,  averring  that 
the  slave  belonged  of  right  to  Moore,  and 
that  he  had  sustained  damages  by  reason  of 
the  marshal's  sale  to  the  amount  of  300  dol- 
lars; and  assigning  as  the  breach  of  the 
condition  of  the  bond,  that  the  defendants 
had  failed  and  refused  to  pay  him  the  dam- 
ages. The  suit  abated  as  to  L/ong.  The 
defendants  Morlatt  and  Kroesen  took  oyer 
of  the  bond  and  condition,  and  pleaded  con- 
ditions performed ;  on  which  an  issue  was 
made  up.  FTpon  the  trial,  the  defendants 
filed  a  demurrer  to  evidence,  setting  out  the 
evidence  at  large,  which  was,  in  substance, 
thus: 

The  plaintiff  gave  in  evidence,  1.  an  ab- 
solute bill  of  sale  executed  by  Long  to 
Moore,  dated  the  30th  March  1824,  whereby 
Long,  in  consideration  of  200  dollars  paid 
him  by  Moore,  conveyed  to  him  the  slave 
Sarah,  described  as  being  about  fourteen 
years  old  at  the  time.  2.  The  testimony  of 
a  witness,  that  he  was  requested  by  Moore, 
about  the  end  of  the  year  1824,  to  call  on 
Morlatt  (one  of  the  defendants)  and  request 
him  to  surrender  possession  of  the  slave ; 
that  the  witness  did  so;  and  Morlatt  ad- 
mitted, that  he  had  hired  the  slave  from 
Long  from  the  commencement  of  1824,  and 
that  the  time  for  which  he  had  hired  her, 
was  expired,  and  said,  that  Moore  might 
have  his  slave  whenever  he  pleased;  but 
the  witness  departed  without  reclaim- 
ing possession  of  the  slave,  leaving 
her  in  Morlatt 's  possession.  The  wit- 
ness also  testified,  that  Moore  forbade 
the  sale  of  the  slave,  on  the  day  of 
the  sale  made  by  the  marshal.  3.  The 
testimony  of  another  witness,  that  he 
as  deputy  sheriff  of  Berkeley,  had  a  claim 
against  Long  for  taxes,  but  he  did  not  re- 
member the  amount  or  the  year  for  which 
the  taxes  were  due :  that  he  thought  he  had 
a  lien  on  the  slave  in  question,  for  the 
taxes:  that  Moore,  in  conversation  with 
him,  claimed  the  slave,  on  certain  terms, 
that  is,  on  paying  the  taxes,  which  he 
promised  to  pay,  but  never  did :  that  Moore 
said,  ^^that  Long  had  a  right  to  redeem 

436  the  slave  at  any  time,  on  paying  *him 
(Moore)    the    money" — or    **that    he 

could  redeem  the  slave  at  any  time  on  pay- 
ing the  money" — the  witness  thought  Moore 
used  both  those  expressions;  but  the  wit- 
ness could  not  say,  whether  or  no,  Moore 
meant,  that  such  was  the  understanding  at 
the  time  of  the  sale  from  Long  to  him : 
that,  at  the  time  of  those  conversations  of 
Moore,  the  slave  was  in  Morlatt' s  posses- 
sion ;  but  the  witness  did  not  remember, 
whether  the  conversations  took  place  before 
or  after  the  date  of  Long's  bill  of  sale  to 
Moore:    that    the    witness    distrained    the 
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slave,  then  in  Morlatt's  possession,  for  the 
taxes ;  yet  he  did  not  proceed  to  make  sale 
of  the  property,  but  directed  Morlatt  to  re- 
tain the  possession  till  the  taxes  should  be 
paid;  and  Morlatt  did  keep  possession,  till 
the  slave  was  taken  in  execution  by  the 
marshal  of  the  court  of  chancery,  which 
was  in  August  1825:  and  that  the  witness 
received  the  taxes  due  him  from  the  mar- 
shal, out  of  the  proceeds  of  the  sale  made 
by  him.  And  4.  it  was  admitted,  that  the 
slave  was  sold  at  the  marshal's  sale,  for 
233  dollars.  And  this  being^  all  the  evi- 
dence, the  defendants  demurred  thereto,  and 
the  plaintiff  joined  in  the  demurrer. 

The  jury  found  for  the  plaintiff,  233  dol- 
lars, with  interest  from  the  5th  August 
1825,  subject  to  the  opinion  of  the  court 
upon  the  demurrer  to  evidence. 

The  court  at  the  next  term,  having  de- 
clared its  opinion  that  the  law  upon  the 
demurrer  was  for  the  plaintiff,  and  being 
about  to  give  him  judgment  for  the  penalty 
of  the  bond,  to  be  discharged  by  the  dam- 
ages assessed  by  the  jury,  the  defendant 
Kroesen,  then,  laid  before  the  court,  a  bond 
executed  by  Moore  to  lyong,  of  the  same 
date  with  Long's  bill  of  sale  of  the  slave  to 
Moore,  namely,  the  30th  March  1824,  in  the 
penalty  of  400  dollars,  with  the  following 
collateral  condition:  **The  condition  of  the 
above  obligation  is  such,  that  whereas  the 
above  bound  Moore  did  buy  a  certain  negro 
girl  named  Sarah,  aged  about  fourteen 
years,  of  the  said  Long,  for  which  the  said 
Moore  gave  200  dollars,  the  receipt  of  the 
said  Long  for  which  will  appear  in  his  bill 
of  sale  to  the  said  Moore  for  the  said  girl, 
dated  the  30th  March  1824,  which  said 
437  girl  the  said  Moore  binds  ^himself  to 
deliver  to  the  said  Long  or  his  order, 
on  the  1st  April  1825,  on  the  said  Long's 
paying  the  said  Moore  the  sum  of  200  dol- 
lars, with  legal  interest  from  the  30th  March 
1824;  now  if  the  said  Moore  shall  well  and 
truly  deliver  to  the  said  Long  the  aforesaid 
girl  on  receiving  the  aforesaid  sum  with  its 
interest,  then  this  obligation  to  be  void." 
And  Kroesen  offered  to  prove,  that  this  in- 
strument was  genuine;  and  to  prove  by  his 
own  affidavit,  that  he  first  came  to  a  knowl- 
edge of  the  existence  of  the  instrument 
after  the  term  at  which  the  cause  was  tried, 
and  the  demurrer  to  evidence  entered.  And 
thereupon  he  moved  the  court  to  set  aside 
the  verdict,  and  order  a  venire  de  novo. 
But  the  court  overruled  the  motion,  and  or- 
dered judgment  to  be  entered  for  the  plain- 
tiff; and  at  the  instance  of  Kroesen's 
counsel  ordered  the  matter  of  the  motion  to 
be  stated  in  the  record. 

Kroesen  appealed  from  the  judgment  to 
this  court. 

Leigh,  for  the  appellant. 

Johnson  and  Stanard,  for  the  appellee. 

CARR,  J.  Two  questions  were  raised, 
and  well  argued,  in  this  case,  1.  Whether 
the  circuit  court  decided  correctly  on  the 
demurrer  to  evidence?  2.  Whether  the  court 
ought  to  have  ordered  a  venire  de  novo, 
upon  the  new  evidence  laid  before  it  by 
Kroesen? 

The  question  on  the  demurrer  is,  whether 
the  plaintiff,  or  rather  Moore  the  relator, 
produced  evidence  from  which  a  jury  might 


reasonably  draw  the  conclusion,  that  the 
slave  in  question  was  his  property?  He 
produced  a  bill  of  sale  of  her  to  him,  ad- 
mitted to  have  been  executed  by  Long, 
dated  the  30th  March  1824.  He  proved,  that 
the  girl  was  then  in  Morlatt's  possession, 
having  been  hired  to  him  for  that  year; 
that  at  the  end  of  the  year,  he  by  his  agent 
demanded  the  girl  of  Morlatt,  who  admitted 
his  right  to  her,  and  said  he  might  take 
her,  but  did  not  deliver  her  up.  He  proved 
also  by  a  deputy  sheriff,  who  had  a  claim 
on  Long  for  taxes,  that  Moore  claimed 

438  her  as  his  property,  but  said  *Long 
could  redeem  her  at  any  time  by  pay- 
ing him  the  money.  This  was  all  the  evi- 
dence which  is  material.  It  seems  to  me, 
that  a  jury  might  without  impeachment 
either  of  their  understanding  or  their  hon- 
esty, have  drawn  from  it  the  conclusion, 
that  the  slave  was  the  property  of  Moore. 
The  bill  of  sale  was  strong  proof.  It  stated 
the  girl  to  be  about  fourteen  years  old,  and 
the  price  200  dollars  cash.  Unless  this 
was  considered  fraudulent,  or  that  the  facts 
proved  it  a  mortgage,  it  would  seem  to  be 
conclusive.  As  to  fraud,  I  see  no  badge  of 
that,  except  that  possession  did  not  follow 
the  sale ;  and  this  a  jury  might  think  satis- 
factorily explained  by  the  fact,  that  the 
girl  was  then  in  the  possession  of  Morlatt 
who  had  hired  her,  and  that  so  soon  as  his 
hiring  ended,  Moore  demanded  her.  Then, 
did  the  evidence  prove  this  a  mortgage? 
There  is  nothing  that  looks  that  way,  ex- 
cept the  declaration  of  Moore,  that  Long 
had  **a  right  to  redeem,  or  could  redeem, 
the  slave  at  any  time  by  paying  him  the 
money."  The  witness  says  he  did  not 
know,  whether  Moore  meant  that  such  was 
the  understanding  at  the  time  of  the  sale, 
or  not;  and  a  jury,  feeling  the  same  doubt, 
might  well  have  decided,  that  such  a  decla- 
ration ought  not  to  destroy  the  effect  of  a 
bill  of  sale  under  seal,  absolute  upon  its 
face,  and  purporting  to  be  for  a  fair  and 
adequate  price  paid  in  hand.  Upon  the  de- 
murrer, therefore,  I  cannot  say  that  the 
court  erred. 

But  the  more  important  question  remains : 
Did  the  court  err  in  refusing  a  venire  de 
novo,  upon  the  new  evidence?  This  evi- 
dence consisted  of  a  bond  of  Moore  to  Long, 
with  a  condition,  that  whereas  Moore  had 
on  the  same  day  bought  the  negro  girl  of 
Long  about  fourteen  years  old,  for  which 
he  had  paid  him  200  dollars,  Moore  should 
deliver  her  to  Long  on  the  1st  April  1825, 
upon  Long's  paying  him  the  sum  of  200 
dollars  with  interest  from  30th  March  1824, 
the  date  of  the  bond.  I  shall  take  it  for 
granted,  that  the  excuse  tendered  for  not 
producing  this  bond  at  an  earlier  date,  was 
sufficient.  The  bond  bears  equal  date  with 
the  bill  of  sale,  and  manifestly  forms  a  part 
of  that  transaction.  What  character 
does  it  give  to  it?    Does  it  prove  it  a 

439  mortgage,    or    ^a    conditional     sale? 
Upon    this   point,    I   think,  rests  the 

question  whether  the  court  erred  or  not,  in 
refusing  the  new  trial.  That  there  is  a 
difference  between  mortgages  and  condi- 
tional sales,  both  reason  and  authority  tell 
us.  In  mortgages  the  estate  is  at  all  times 
redeemable,  until  a  foreclosure  passes,  or  a 
dereliction  is  presumed  from  length  of  time. 
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lo  conditional  sales,  the  time  of  performing^ 
the  condition  must  be  strictly  observed.     *  *It 
must  often  happen    in  disquisitions  of  this 
sort*'  (says  president  Pendleton,  in  Robert- 
son   V.    Campbell    &   Wheeler,  .2  Call  429), 
**that  there  will  be  difficulty  in  drawing  the 
line  between  those  two  sorts  of  conveyance. 
The  great  desideratum,    which   this    court 
has  made  the  ground   of  their  decision,  is, 
whether  the  purpose  of  the   parties   was   to 
treat  of  a  purchase,  the   value  of  the  com- 
modity contemplated,   and   the   price  fixed? 
Or   whether   the   object    was   the   loan   of 
money,  and  a  security  or  pledge  for  the  re- 
payment,   intended?    The    former  was  the 
case    in   Chapman   v.  Turner;  the  latter  in 
Ross  v.  Norvell.*'    In  the  case   before   us, 
looking  into  the  bill  of  sale,  the  defeasance 
and    the   demurrer  to  evidence,  we  find  no 
evidence  shewing  any  proposition  for  a  loan 
of  nfoney,  and  the  taking  security    for  its 
return.     The  bill  of  sale   is  in  the  common 
form.     The  defeasance  calls   it  a    sale:  its 
language    is,  '^whereas  the  said  Moore  did 
buy  a  negro  girl  &c.  for  which   he  gave  200 
doUars  &c. ' '    And  Moore's  declaration  about 
the  power  to  redeem,  stated  in  the  demurrer, 
being  made  before  the  twelve  months  given 
for  the  repayment  of   the   200   dollars  had 
ela|Mied,  may,   without  much  straining,  be 
referred    to    that   privilege.     Certainly,    it 
proves  nothing  like  a   loan    of    money   and 
security  for  its  return.     Again,  where  noth- 
ing but  a  loan  and   security    are    intended, 
the  sum  lent  ordinarily  bears  no  proportion 
to    the    subject    pledged;    because    neither 
party    contemplates   the  price  and  value  of 
the    subject,    or   its  changing  hands.     The 
lender  wants   ample    security,    such    as  no 
change  of  times  or  circumstances  can  affect : 
the  borrower  has  no  reason  to  object  to  this, 
t>ecau8e  he  knows  he  can   at   any  time   re- 
deem,   by   paying  the  actual  sum  borrowed 
with  its  interest.     But  where  a  sale  is 
440      intended,  though  a  conditional  '^one, 
the   value  of  the   commodity  is  con- 
templated,   and  the   price  fixed.     So  in  the 
case  before  us,  the  girl   was   considered   to 
be  worth  200   doUars,    and   that   price  was 
given ;  a  price  which  seems  to    have    been 
fairly  adequate  to  the   value    of    the    com- 
modity ;  for  in  March   1824,    when    sold    by 
JU>ng  to  Moore,  she  was  about  fourteen  years 
old;  and    in   August  1825,   she  was  sold  by 
the    marshal    for  233  dollars.     But  further, 
there  is  no  proof  in    the    cause   that  shews 
the    slightest  obligation  on    Long  to  repay 
the  200  dollars.     The   bill   of  sale  certainly- 
imports  no  such  obligation,  for  that  speaks 
simply  of  a  sale   out  and   out.     The  defeas- 
ance   does  not,   for  that  is  a  bond  executed 
by  Moore,   binding  himself    to   return    the 
slave,  if  Long  on  1st  April  1825,  should  pay 
the  200  dollars  with  interest :  it  gives  Long 
the  privilege,    but  imposes    no  obligation. 
So  Moore's  declaration  was,  that  Long  could 
redeem  by  repaying  the  money,  not  that  he 
was    bound    to  repay.     Hence,  it  is  evident 
that    Moore  risked  the  life  of  the  slave :  if 
•he  bad  died  the  next  day,  Moore's  200  dol- 
lars were  gone,  for  Long  in  that  case  would 
never  choose  to  exercise  his  privilege.     This 
is  a  most  important  consideration,  in  fixing 
and  applying  to  particular  cases,    the    dis- 
tinction   between     mortgages,     where    the 
party    may   redeem    in   twenty  years,   and 


conditional  sales,  where  the  time  fixed  must 
be  observed.  President  Pendleton,  in 
Chapman  v.  Turner,  1  Call  293,  says,  with 
his  usual  force  and  clearness,  ^Hhe  reason 
for  holding  vendors  to  this  strictness  in 
conditional  sales,  applies  with  every  degree 
of  weight  to  the  case  of  slaves  in  this  coun- 
try. They  are  a  perishable  property,  and 
may  die  the  next  day :  if  they  should  not, 
however,  and  are  males,  they  may  be  very 
profitable,  or  if  females,  they  may  by  their 
children  increase  the  stock.  Now,  can  it 
be  imagined,  that  any  vendor  could  be  so 
warped  by  interest,  as  to  suppose,  he  might 
lie  by  until,  in  event,  the  men  had  earned 
profits  greatly  exceeding  the  principal  and 
interest,  or  the  women  borne  several  chil- 
dren, and  then  expect  to  perform  the  con- 
dition, when  the  purchaser  had  all  the 
meantime  risked  their  lives?  If  there  be 
such  a  vendor,  I  am  sure  he  will  receive  no 
countenance  from  a  court  of  equity." 

441  *It  was  suggested  that  the  stipula- 
tion   for   interest   on    the  200  dollars 

during  the  twelve  months,  evinces  that  this 
was  a  loan  of  money,  and  that  the  interest 
in  addition  to  the  profits  was  exorbitant. 
I  think  not:  it  was  an  open  stipulation  on 
the  face  of  the  bond,  leaving  it  perfectly 
optional  with  Long  to  pay  the  money  or 
not ;  and  it  will  hardly  be  deemed  exorbi- 
tant, when  it  is  considered  that  the  slave 
was  hired  out  for  nine  of  the  twelve  months ; 
that,  during  this  time,  the  vendee  risked 
her  life,  while  the  vendor  received  her  hire, 
which  hire,  for  these  nine  months,  would 
exceed  the  twelve  months  interest  on  the 
200  dollars.  There  are  several  cases  in  our 
books  on  this  subject.  Chapman  v.  Turner, 
Robertson  v.  Campbell  (before  mentioned), 
Roberts's  adm'r  v.  Cocke,  1  Rand.  121.  And 
comparing  this  case  with  those,  and  taking 
the  distinctions  laid  down  in  them  all,  I 
feel  well  satisfied,  that  this  must  be  pro- 
nounced a  conditional  sale.  The  case  of 
Conway's  ex'ors  v.  Alexander,  7  Cranch 
218,  is  also  a  very  strong  one  upon  this  sub- 
ject. 

Taking  this  as  a  conditional  sale,  ought 
the  court  to  have  granted  a  new  trial?  This 
is  a  motion  always  addressed  to  the  sound 
discretion  of  the  court ;  and,  unless  it  is 
satisfied,  that  the  justice  of  the  case  re- 
quires it,  it  will  not  send  the  parties  to  an- 
other trial.  If  this  was  a  conditional  sale, 
it  became  absolute,  and  discharged  of  all 
condition,  after  the  Ist  April  1825.  The 
slave  was  then  the  absolute  property  of 
Moore,  and  the  execution  was  not  levied  on 
her  by  the  marshal,  till  the  August  after- 
wards. I  think  the  court,  under  this  view 
of  the  subject,  was  right  in  refusing  the 
new  trial.    The  judgment  should  be  affirmed. 

CABELL,  J.  If  there  was  any  doubt,  on 
the  demurrer  to  evidence,  whether  this  was 
a  conditional  sale  or  not,  that  doubt  is  en- 
tirely removed  by  the  evidence  produced  on 
the  motion  for  a  new  trial,  which  clearly 
proves,  that  the  transaction  was  a  condi- 
tional sale  and  not  a  mortgage.  I  concur, 
that  the  judgment  should  be  affirmed. 

442  *TUCKER,    P.      I   concur    in    the 
opinion,    that  Moore's   agreement  of 

the  30th  March,  1824,  shews  that  the  contract 
was  a  conditional  sale  by  Long  to  him;  and 
that  Long  not   having    complied    with    the 
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condition,  his  right  waa  forever  concluded. 
Therefore,  whether  the  judgment  on  the 
demurrer  to  evidence  was  right  or  not,  as 
the  document  produced  on  the  motion  for  a 
new  trial,  clearly  proves  the  right  of  Moore, 
the  new  trial  ought  not  to  have  been 
granted :  the  verdict  and  judgment  are  ac- 
cording to  the  right  of  the  case.  I  am  also 
of  opinion,  that  there  was  a  sufficient  pos- 
session in  Moore.  Until  the  expiration  of 
the  year's  hiring,  no  actual  possession  could 
have  been  taken  by  him;  and  immediately 
on  the  expiration  of  it,  possession  was  de- 
manded, and  Morlatt  no  longer  holding  un- 
der Long,  and  assenting  to  deliver  up  the 
slave  at  any  moment  to  Moore,  his  posses- 
sion from  that  time  was  Moore's  possession. 
At  least,  it  was  not  Long's ;  and  so  the 
possession  was  not  left  with  the  grantor. 
Judgment  afiSrmed. 


Wade  V.  Boxley  &c. 

November.  1834,  Ricbmond. 
Wills— Constractlon*— Case  at  Bar.  —  Testator  be- 
queaths slaves  to  his  wife  for  life,  remainder  to 
be  equally  divided  between  his  seven  children  and 
their  heirs,  to  them  and  their  heirs  forever:  one 
of  tesutor's  children,  at  time  of  his  death,  is  a 
married  woman :  she  dies  before  the  widow  lega- 
tee for  life,  leaving  a  husband  and  children  her 
surviving:  Hblj>.  this  daughter  took  a  vested  re- 
mainder in  her  seventh  part  of  the  slaves,  which 
at  her  death  devolved  to  her  hosband.  not  to  her 
children. 

Benjamin  Boxley,  late  of  Halifax,  died 
in  1814,  having  by  his  last  will  and  testa- 
ment, after  sundry  specific  devises 
443  *and  bequests,  devised  and  bequeathed 
as  follows :  *  *I  lend  to  my  beloved  wife 
Tabitha  Boxley,  all  my  land  below  Blowing 
Creek,  together  with  all  the  rest  of  my  es- 
tate, both  real  and  personal,  be  it  of  what 
kind  soever  it  may,  which  is  not  mentioned 
in  specific  legacies,  to  be  freely  enjoyed  by 
her  during  her  natural  life.  It  is  my  will 
that  after  the  death  of  my  wife,  the  land  I 
lend  her  shall  be  equally  divided  between 
my  two  daughters,  namely,  Wilmoth  and 
Lucy  Boxley,  to  them  and  their  heirs  for- 
ever. It  is  further  my  will,  that  after  the 
death  of  my  wife  all  the  estate  lent  her, 
except  the  land,  together  with  the  profits 
and  increase  of  the  same,  may  be  equally 
divided  among  my  children  and  their  heirs, 
namely,  Joseph,  Harrison,  George,  Benja- 
min, Wilmoth  and  Lucy  Boxley,  and  Mary 
Wade,    to    them    and  their  heirs  forever." 

^Wills-Constractlon-Vestliiir  of  BsUtn-See  foot- 
note to  Hansford  v.  Elliott.  0  Leigh  79,  and  notes 
there  cited. 

Same— Same— **Loaii.*'— In  Chapman  v.  Chapman. 
90  Va.  409, 18  S.  E.  Rep.  918,  it  was  held  that  the  word 
"toafi"  in  the  will  there  construed  was.  like  the 
word  *7«irf"  in  Wade  v.  Boxley,  6  Leioh  442.  and  Moon  v. 
Stone,  19  Oratt  180.  used  as  the  equivalent  of  "'oive.'' 

Husband  and  Wife-Property  Righto  -  Husband's 
Rights  In  Wife's  Expectont  Interest  —As  to  the  nature 
of  the  husband's  interest  In  the  wife's  vested  re- 
mainder in  slaves  expectant  on  a  life  estate  therein, 
see  principal  case  cited  in  Henry  v.  Graves.  16  Gratt. 
248.  286:  Harvey  V.  Sklpwilh.  16GratL  409. 

See  farther,  monographic  note  on  ''Husband  and 
Wife"  appended  toCleland  v.  Wateon,  10  Gratt  1B9. 


At  the  death  of  the  testator's  widow,  there 
were  sixteen  slaves  to  be  divided  among^  the 
legatees  in  remainder;  of  which  the  testa- 
tor's executor  took  possession.  The  testa- 
tor's daughter  Mary  Wade  was,  at  the  time 
of  his  death,  the  wife  of  Allen  Wade;  she 
survived  her  father,  but  died  during  the 
lifetime  of  Mrs.  Boxley,  the  legatee  for  life, 
leaving  her  husband  and  five  children  her 
surviving. 

In  a  suit  brought  in  the  county  court  of 
Halifax  in  chancery,  for  a  division  of  the 
slaves  among  the  legatees  in  remainder,  the 
question  was,  between  the  five  children  of 
Mary  Wade  and  her  husband  Allen  Wade, 
whether  her  children,  or  her  husband,  was 
entitled  to  the  share  of  the  slaves  intended 
for  her?  The  county  court  held,  that  the 
children  were  entitled  to  the  property,  and 
decreed  that  it  should  be  allotted  and  deliv- 
ered to  them ;  and  upon  an  appeal  to  the 
superiour  court  of  chancery  of  f^ynchburg, 
taken  by  Allen  Wade  the  husband,  the 
chancellor  affirmed  the  decree;  and  then  he 
appealed  to  this  court. 

Johnson,  for  the  appellant. 

I/eigh,  for  the  appellees. 
444  *The  court  was  of  opinion,  that  un- 
der the  will  of  the  testator  Benjamin 
Boxley,  his  seven  children  took  vested  re- 
mainders in  the  slaves  and  other  personalty 
bequeathed  to  his  widow  for  life ;  and  that 
upon  the  death  of  Mrs.  Wade,  in  the  life- 
time of  the  legatee  for  life,  her  seventh  part 
passed  to  her  husband  the  appellant,  and 
not  to  her  children.  Therefore,  the  decree 
was  reversed  with  costs. 


Harvey  v.  Fox. 

November,  1834.  Richmond. 

Fraud— Bqaltable  Jurisdiction -Ouster  by  Prior  Utlgn- 
tlon  at  Law.*— F.  sues  out  a  fl.  fa.  ag-ainst  R.  for  a 
debt,  which  is  levied  on  slave  in  R.'s  possession  at 
the  time  -.  H.  claim ingr  title  to  the  property,  for- 
bids the  sale  thereof ;  whereupon,  F.  ffives  the 
sheriff  an  indemnifyiufir  bond,  and  the  property  is 
sold  under  the  execution  :  H.  brings  suit  at  law 
against  F.  on  the  indemnifyluir  bond  :  and  pend- 
Ing  that  suit  F.  flies  bill  in  equity,  shewing  that  H. 
claimed  title  to  the  property  under  a  voluntary 
deed  executed  by  R.  impeachiuir  that  deed  as 
fraudulent  in  law  and  in  design  against  all  R.'s 
creditors,  previous  and  subsequent  and  prayiuff 
that  it  may  be  declared  void  and  set  aside  as  to 
him.  but  askiuGT  no  discovery  from  the  parties  to 
the  deed  :  Held.  that,  as  the  matters  alleged  in 
the  bill  would  have  been  available  to  the  plaintiff 
in  equity,  as  a  defence  at  law  against  H.'s  action 
on  the  indemnifyiuff  bond,  the  court  of  equity  has 
no  Jurisdiction  of  the  case. 

John  Ralls,  by  deed  dated  the  12th  Jan- 
uary 1818,  and  duly  recorded  in  the  county 
court  of  Fauquier,  in  consideration  of  nat- 
ural love  and  affection  for  his  wife  and 
family,  conveyed  to  Richard  Harvey  three 
slaves  and  their  increase,  upon  trust,  that 
he  should  appropriate  the  profits  thereof  to 

*The  principal  case  was  cited  with  approval  in 
Green  v.  Spaulding.  76  Va.  417. 

See  further,  footnote  to  Haden  v.  Garden,  7  Leigh 
157  ;  monogrraphic  note  on  "Jurisdiction"  appended 
to  Phippen  V.  Durham.  8  Gratt.  457. 
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the  separate  use  of  the  grantor's  wife  dur- 
ing her  life,  and  at  her  death  deliver  the 
slaves  to  such  of  the  children  of  Ralls  and 
wife  as  should  be  then  living.  In  Novem- 
ber 1818,  Matthias  Fox  became  the  surety 
of  Ralls  in  a  bond  to  John  Scott  for  80  dol- 
lars. Scott  afterwards  brought  suit 
445  on  *this  bond,  recovered  judgment, 
sued  out  execution,  and  levied  the 
debt  of  the  property  of  Fox,  the  surety. 
Then  Fox  recovered  a  judgment  against 
Ralls,  and  sued  out  a  fi.  fa.  thereon,  which 
was  levied  on  one  of  the  slaves  conveyed  to 
Harvey  by  the  deed  of  trust  of  January  1818 ; 
and,  Harvey  forbidding  the  sale.  Fox  gave 
the  sheriff  an  indemnifying  bond,  and  the 
sheriff  proceeded  to  make  sale  of  the  slave 
to  satisfy  the  execution,  which  amounted  to 
136  dollars.  The  property  was  purchased  at 
the  sheriff's  sale  by  Edward  I^ittle.  Where- 
upon, Harvey  brought  a  suit  on  the  indem- 
nifying bond,  in  the  name  of  the  sheriff  for 
his  benefit;  and  pending  that  suit, — 

Fox  exhibited  a  bill  in  chancery  in  the 
circuit  superiour  court  of  Fauquier,  setting 
forth  the  facts  above  stated,  and  alleging, 
that  notwithstanding  the  deed  of  trust  of 
January  1818,  Ralls  had  continued  in  the 
uninterrupted  possession  and  enjoyment  of 
the  slaves  thereby  conveyed,  as  if  no  such 
deed  had  been  made;  that  Fox  had  no 
knowledge  of  the  existence  of  the  deed,  at 
the  time  he  became  Ralls's  surety  in  No- 
vember 1818,  and  that  he  incurred  that  re- 
sponsibility for  Ralls,  on  the  faith  of  the 
property  of  which  he  then  held  the  posses- 
sion, and  was  apparently  the  absolute 
owner;  that  at  the  time  Ralls  made  the 
deed,  he  was  much  embarrassed  with  debt, 
and  the  design  of  that  voluntary  convey- 
ance was  to  disappoint  his  creditors  of  their 
just  demands,  and  to  settle  the  property  on 
his  '^ife  and  children,  in  fraud  of  all  his 
creditors,  previous  and  subsequent,  while 
he  himself  should  retain  the  possession  and 
actual  enjoyment  thereof;  that  shortly  after 
the  execution  of  the  deed  Ralls  took  the  oath 
of  insolvency ;  and  that  the  deed  was,  under 
the  circumstances,  fraudulent  as  against 
Fox,  thongh  he  was  a  subsequent  creditor, 
as  well  as  against  previous  creditors.  And 
the  bill  prayed,  that  the  deed  should  be  de- 
clared fraudulent  and  "void  as  to  Fox,  and 
that  Harvey  should  be  in  joined  from  fur- 
ther {iroceeding  in  his  suit  at  law  on  the 
indemnifying  bond. 

And  in  an  addition  to  this  bill  (as  it  was 
called  in  the  record)  which  was  not 
sworn  to.  Fox  alleged,  that  the  slave 
446  *taken  and  sold  by  the  sheriff  to  sat- 
isfy his  execution  against  Ralls,  was 
purchased  by  L/ittle,  as  the  agent  of  the 
trustee  Harvey,  and  no  more  money  was  paid 
than  the  amount  of  Fox's  execution  against 
Ralls;  that  the  slave  was  re-delivered  to 
Harvey,  and  afterwards  sold  by  Ralls,  as  his 
agent,  so  that  Harvey  had  received  all  the 
value  of  the  said  slave  over  and  above  the 
amount  of  Fox's  execution  ;  that,  in  the  suit 
at  law  on  the  indemnifying  bond,  a  jury 
having  been  impanelled  to  inquire  of  dam- 
ages, Harvey  insisted  on  a  verdict  for  the 
full  estimated  value  of  the  slave  at  the  time 
of  the  sheriff's  sale,  with  interest,  and  a 
verdict  was  rendered  accordingly ;  that  this 
was  a  complete  surprize  upon  Fox,  who  re- 


lied entirely  upon  his  bill  in  equity  for  re- 
lief, and  had  therefore  made  no  preparations 
for  a  defence  at  law ;  that  at  the  time  of 
the  inquiry  of  damages.  Little,  the  agent 
of  Harvey  in  the  purchase  of  the  property 
at  the  sheriff's  sale,  was  dead,  and  the 
sheriff  who  made  the  sale  was  held  to  be  an 
incompetent  witness  to  prove  the  facts ;  that 
thus,  Fox  had  no  means  of  proving  the 
facts,  but  by  a  discovery  from  Harvey  and 
Ralls,  which,  therefore,  he  called  on  them 
to  make  on  oath ;  that  Fox  in  fact  received 
only  the  amount  of  his  execution  against 
Ralls,  out  of  the  proceeds  of  the  sale  of  the 
slave  in  question,  and,  therefore,  in  all 
events,  ought  to  be  held  liable  for  no  more. 

Ralls  and  Harvey,  in  their  answers, 
stated,  that  Ralls  was  indebted  to  a  very 
trivial  amount,  at  the  time  he  executed  the 
deed  of  trust  of  January  1818,  and  ample 
provision  was  made  for  the  payment  of  the 
little  he  did  owe,  by  the  appropriation  of 
other  property  to  the  purpose ;  that  the  deed 
was  not  executed  with  any  design  to  defraud 
any  creditor ;  that  Ralls  was  wasteful  and 
thriftless,  and  the  purpose  of  the  deed  was 
to  secure  some  provision  for  his  wife  and 
family,  when  it  was  in  his  power  to  settle 
upon  them  these  slaves,  which  he  had  ac- 
quired by  his  wife,  without  injustice  to 
others.  Harvey,  in  answer  to  the  additional 
bill,  denied  all  the  material  allegations 
thereof,  and  in  particular  he  denied,  that 
Little  purchased  the  slave  at  the  sheriff's 
sale  as  his  agent,  or  that  he  ever  re- 
ceived the  value  of  that  slave  over 
447  *and  above  the  amount  of  Fox's  ex- 
ecution against  Ralls;  and  he  denied 
too,  that  there  had  been  any  surprize  upon 
Fox  in  the  proceedings  and  trial  of  the 
action  at  law.  And  Ralls  said,  that  Little 
purchased  the  slave  at  his  Ralls's  request; 
that  only  the  amount  of  Fox's  execution 
was  raised  and  paid  to  the  sheriff  for  Fox ; 
and  that  Ralls  sold  the  slave  to  raise  that 
money,  but  he  never  paid  the  surplus  of  the 
proceeds  of  his  sale  to  Harvey. 

There  was  much  documentary  evidence 
and  many  depositions  filed,  touching  the 
situation  of  Ralls  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  of  January  1818 ; 
that  is,  whether,  and  to  what  degree,  he 
was  indebted. 

The  circuit  superiour  court,  declaring  that 
the  deed  of  trust  of  Ralls  to  Harvey,  was 
made  in  fraud  of  creditors,  and  that  it  was 
fraudulent  and  void  as  against  Fox,  there- 
fore perpetually  injoined  Harvey  from  pro- 
ceeding to  execute  his  judgment  at  law 
against  Fox  on  his  indemnifying  bond. 
And  this  court  upon  the  petition  of  Harvey 
allowed  him  an  appeal  from  the  decree. 

The  cause  was  argued  here,  upon  the 
merits,  by  Stanard  for  the  appellant,  and 
Lei^  for  the  appellee.  But  the  decision 
of  the  court  turned  on  an  objection  taken  by 
Stanard  to  the  jurisdiction:  that  the  ground 
of  relief  stated  in  the  original  bill, — 
namely,  that  the  deed  of  trust  of  Ralls  to 
Harvey  was  fraudulent  as  against  Fox, — 
was,  if  tenable  at  all,  a  good  ground  of  de- 
fence in  the  action  at  law  brought  by  Har- 
vey against  Fox,  on  his  indemnifying 
bond ;  and  as  no  reason  was  assigned  by 
him  for  abandoning  his  defence  at  law,  and 
resorting  to  equity  for  relief,   the  case  was 
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not  properly  relievable  in  equity.  That  as 
to  the  allegations  of  the  supplemental  bill, 
they  could  furnish  no  ground  for  the  inter- 
ference of  the  court,  since  they  were  shewn 
to  have  been  utterly  unfounded. 

Leigh  said,  he  was  aware,  that  objections 
to  equitable  jurisdiction   were   always  dan- 
gerous points  in  this  court;  but  he  thought 
the  objection  in  this  case  could  not  be  sus- 
tained, without  denying  the  jurisdic- 

448  tion    of  courts  of  equity  in  cases  *of 
fraud.     The    ground   on    which  relief 

in  equity  was  asked,  was,  that  a  voluntary 
deed  of  settlement  made  by  a  debtor,  was 
fraudulent  in  law,  and  in  its  design  and 
purpose,  as  against  a  subsequent  creditor; 
and  the  objection  was,  that  the  same  matter 
would  have  been  available  as  a  defence  to 
the  action  on  the  indemnifying  bond,  then 
pending  at  law.  Now,  as  it  must  be  al- 
lowed, that  the  courts  of  equity  have  at 
least  concurrent  jurisdiction  with  the  courts 
of  law  in  cases  of  fraud,  the  true  question 
was,  whether  the  party  complaining  of  the 
fraud,  or  the  parties  against  whom  the 
fraud  was  alleged,  had  the  right  to  select 
the  forum  in  which  the  fraud  should  be  in* 
vestigated?  Here,  Harvey,  one  of  the  par- 
ties against  whom  the  fraud  was  charged, 
brought  his  action  at  law;  and,  pending 
that  suit.  Fox,  complaining  that  the  deed, 
under  which  Harvey  claimed  title  at  law, 
was  fraudulent,  resorted  to  equity  for  re- 
lief. If  Fox  had  no  right  to  such  relief, — 
if  the  court  of  equity  was  incompetent  to 
relieve  him, — it  must  be  because  Harvey 
had  a  right,  by  proceeding  at  law,  to  take 
away  a  remedy  to  which,  but  for  such  pro- 
ceeding, his  adversary  was  certainly  en- 
titled, and  by  the  same  act,  to  oust  the  court 
of  equity  of  its  jurisdiction.  But  to  oust 
the  jurisdiction  of  that  court,  he  appre- 
hended, it  was  not  enough  to  shew,  that 
the  party  resorting  to  that  tribunal  might 
have  remedy  at  law ;  it  was  necessary  to 
shew,  that  there  was  a  remedy  at  law,  and 
no  concurrent  remedy  in  equity. 

BROCKENBROdGH,  J.  The  first  ques- 
tion which  this  court  is  called  on  to  decide, 
in  the  present  case,  is  that  of  jurisdiction. 
According  to  the  allegations  of  the  bill,  the 
plaintiff  Fox  having  obtained  his  judgment 
against  Ralls,  caused  an  execution  to  be 
levied  on  one  of  the  slaves  included  in  the 
voluntary  deed  of  settlement  made  by  Ralls 
to  Harvey  for  the  benefit  of  Ralls* s  wife 
and  children.  The  sale  of  the  slave  was 
forbidden  by  Harvey,  and  the  plaintiff  Fox 
indemnified  the  sheriff,  who  proceeded  to 
sell  the  slave,  and  to  pay  over  to  Fox  the 
amount  of  the  execution.  The  trustee 
brought   his  action    at  law  on  the  in- 

449  demnifying   bond  ^against   Fox   and 
his  surety,  and  pending  that  suit  this 

bill  was  exhibited.  The  charge  in  the  bill 
is,  that  the  deed  of  settlement  was  executed 
with  the  express  design  to  defraud  the  then 
existing  and  future  creditors  of  Ralls ;  and 
it  seeks  to  vacate  the  deed.  Fox  became  a 
creditor  subsequent  to  the  time  of  the  exe- 
cution of  the  deed ;  and  although  the  deed 
appears  to  have  been  duly  recorded,  imme- 
diately after  its  date,  yet  the  plaintiff  avers 
that  he  had  no  knowledge  of  its  existence, 
at  the  time  he  became  Ralls's  creditor. 
It  is  readily   admitted,    that    fraud    is    a 


clear  and  uncontested  subject  of  jurisdic- 
tion for  a  court  of  equity,  but  it  is  also 
true,  that  in  many  cases  it  is  equally  within 
the  jurisdiction  of  the  courts  of  law,  and 
according  to  the  decisions  of  this  court,  as 
I  apprehend  them,  where  a  party,  whether 
plaintiff  or  defendant,  is  fairly  before  a 
court  of  law,  which  can  give  him  adequate 
redress,  or  enable  him  to  make  full  defence, 
he  shall  not  be  at  liberty  to  transfer  his 
cause  to  a  different  forum.  In  Tarpley's 
adm'r  v.  Dobyns,  1  Wash.  185,  the  presi- 
dent says — **  Although  the  appellant  might 
have  resorted  to  a  court  of  equity,  in  the 
first  instance,  if  his  case  would  bear  it,  it 
is  now  too  late,  after  having  made  his  elec- 
tion to  take  a  trial  at  law."  The  election 
to  sue  at  law  was,  in  that  case,  made  by  a 
plaintiff,  who  being  defeated  at  law,  after- 
wards attempted  to  sue  in  equity.  In  Long 
V.  Colston,  1  Hen.  A  Munf.  110,  where  a 
defendant  at  law  exhibited  his  bill  of  in- 
junction, it  was  decided,  that  although  on 
a  specific  agreement  either  party  has  a 
right  to  resort  to  equity  to  compel  a  specific 
performance,  yet  if  one  of  them  elects  to 
sue  for  damages  for  an  alleged  breach  of 
the  covenant,  the  other  party  has  no  right 
to  carry  him  into  equity,  to  compel  him  to 
abandon  his  common  law  remedy,  and  to 
hold  him  to  his  remedy  for  specific  per- 
formance. 

In  this  case,  the  two  courts  had  a  concur- 
rent jurisdiction :  the  defence  at  law  might 
have  been  as  full  and  ample  as  the  ground 
of  complaint  in  equity,  and  to  whichever 
tribunal  the  right  to  decide  first  attached, 
the  other  ought  not  to  have   intercepted  its 

action.  If  Fox,  when  the  sale  under 
450      *his  execution  was  forbidden,  had  not 

elected  to  indemnify  the  sheriff,  he 
might  then  have  resorted  to  his  bill  in 
equity  to  vacate  the  deed  as  fraudulent,  and 
if  he  could  have  made  out  his  case,  that 
court  would  have  entertained  it,  and  given 
him  complete  redress.  But  having  elected 
to  indemnify,  and  having  received  satisfac- 
tion of  his  judgment,  notwithstanding  the 
deed,  there  was  no  further  necessity  or  pro- 
priety in  his  being  an  actor  in  the  transac- 
tion, if  the  court  of  law  could  enable  him 
to  make  a  complete  defence,  in  the  action 
brought  against  him  on  the  indemnifying 
bond.  There  is  no  doubt,  that  he  conld 
have  done  so,  if  his  case  would  have  borne 
it.  The  questions  on  the  defence  at  law, 
would  have  been  identically  those  which 
are  noW  brought  before  the  court  of  equity. 
The  indebtedness  of  the  settler  at  the  date 
of  the  deed,  and  the  degree  of  it,  whether 
it  amounted  only  to  embarrassment,  or  ex- 
tended to  insolvency,  were  facts  proper  to 
be  decided  by  the  jury  on  the  evidence  laid 
before  them ;  and  whether  those  facts  made 
the  voluntary  deed  a  fraudulent  one,  was  also 
a  question  for  them  to  decide  under  the  in- 
struction of  the  court.  If  in  the  trial  which 
has  taken  place  at  law,  he  has  not  had  the 
full  benefit  of  that  defence,  it  has  been  his 
own  fault  in  endeavouring  to  take  the  case 
from  the  court  of  law,  to  which  it  at  that 
time  properly  belonged,  and  from  which  it 
ought  not  to  have  been  removed.  The  in- 
junction which  was  asked  for  should  not 
have  been  granted ;  and  the  bill  might  have 
been  demurred  to  on  the  ground  of  juriadic- 
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tion.  Mitf.  Plead  111.  Indeed,  it  does  not 
appear  certain  from  this  record,  whether 
the  injunction  was  granted,  or  not;  for 
there  appears  no  order  for  an  injunction, 
and  there  was  a  trial  of  the  case  at  law,  and 
a  verdict  and  judgment :  and  the  averment 
in  the  supplemental  bill  of  surprize  on  that 
trial,  is  negatived  by  the  answer  of  the  de- 
fendant Harvey,  and  is  not  supported  by 
proof.  The  jurisdiction  of  the  court  of 
equity  cannot  I  think,  be  sustained,  first, 
because  the  right  to  try  the  case  had  at- 
tached to  the  court  of  law,  where  full  de- 
fence might  have  been  made ;  and  secondly, 
because  in  fact  it  has  been  fairly  tried  by 
the  court  of  law,   and   the   right   de- 

451  cided  by  the  court  *and  jury   against 
Fox.     It   cannot  be  right  for  a  party 

fairly  defeated  at  law,  to  bring  the  case  be- 
fore equity,  to  be  tried  over  again  on  the 
same  grounds. 

The  other  question  discussed  at  the  bar, 
namely,  how  far  a  voluntary  deed  of  settle- 
ment on  a  wife  and  children  made  by  a 
man  who  is  alleged  to  be  indebted  at  the 
time,  is  fraudulent  as  to  subsequent  cred- 
itors, and  what  is  the  degree  of  indebted- 
ness which  would  render  it  void,  need  not 
now  be  decided.  I  think,  also,  that  there  is 
another  question  in  cases  of  this  kind,  which 
was  not  discussed  at  the  bar,  though  it  was 
alluded  to  by  one  of  the  counsel.  I  refer  to 
the  influence  which  our  statutes  for  the  re- 
cording of  deeds,  and  the  last  clause  of  the 
second  section  of  our  statute  to  prevent 
frauds  and  perjuries,  may  have  on  the  ques- 
tion as  to  the  f  raudulency  of  voluntary  deeds 
against  subsequent  creditors.  Is  not  the 
recordings  of  such  deeds  according  to  all  the 
requisites  of  the  law,  to  be  deemed  con- 
structive notice,  so  as  to  be  binding  on  sub- 
sequent creditors,  in  the  same  manner,  and 
to  the  same  extent,  as  if  they  had  actual 
notice  of  the  execution  of  the  deeds?  and 
if  so,  are  such  deeds  to  be  held  fraudulent 
as  to  them,  although  they  may  be  clearly 
so  as  to  prior  creditors?  I  have  referred  to 
the  opinions  of  judge  Green,  in  Land  v. 
Jeffries,  5  Rand.  253,  and  of  judges  Carr 
and  Cabell,  in  Doswell  v.  Buchanan,  3 
Leigh  365,  and  the  law  does  not  seem  to  be 
conclusively  settled  on  the  subject.  I  for- 
bear, however,  to  say  any  thing  on  it. 

The  decree  should  be  reversed,  and  the 
bill  dismissed. 

CARR,  J.  There  were  two  points  argued 
at  the  bar:  1.  Whether  the  deed  of  settle- 
ment was  fraudulent  or  not,  as  to  the 
plaintiff  Fox?  2.  Whether  under  the  cir- 
cumstances, equity  had  jurisdiction  of  the 
matter?  I  have  remarked,  that  this  question 
of  jurisdiction  is  somewhat  ungraciously 
received  by  counsel  against  whom  it  is 
urged.  It  is  said  to  be  the  resort,  where 
the  case  has  no  merits:  it  is  said  too,  to 
be  always  a  dangerous  objection  with  this 
court.  It  must  be  admitted,  that  there  are 
limits    to   the    jurisdiction   of  courts 

452  •of  equity ;  and  that   when  they  over- 
step those  limits,  it  is  usurpation  just 

as  gross  as  if  courts  of  law  were  to  sustain 
an  action  for  the  specific  execution  of  a 
contract,  or  for  a  legatee  against  an  ex- 
ecutor who  had  not  assented  to  the  legacy. 
Surely,  when  the  question  is  raised  either 
by  plea,  answer,  or  at  the  hearing,   it  is  a 


duty  imperative  on  the  court,  carefully  to 
inquire,  whether  it  has  power  to  act  in  the 
case.  I  might  fill  a  whole  page  with  the 
names  of  cases,  in  which  this  court  has  laid 
down  the  limits  of  equity  jurisdiction,  and 
declared,  that  the  incroachments  of  that 
court  ought  to  be  watched  with  jealousy,, 
and  steadily  corrected,  and  that  even  the 
consent  of  parties  cannot  give  jurisdic- 
tion. I  will  not  incumber  my  remarks  with 
this  long  list  of  names;  but  there  are  some 
observations  of  judge  Roane  in  Long  v. 
Colston,  which  I  beg  leave  to  call  to  my  aid ; 
as  I  think  it  is  too  much  the  fashion  of  the 
present  day,  to  treat  lightly  every  attempt 
to  restrain  equity  within  due  bounds.  In 
that  case.  Long  sued  at  law  for  a  breach  of 
covenant,  and  Colston  filed  a  bill  to  injoin, 
offering  a  specific  execution  as  he  under- 
stood the  contract;  but  this  court  decided, 
that  the  common  law  jurisdiction  having 
attached  by  Long's  suit,  Colston  could  not 
translate  it  to  another  forum,  unless  he 
could  shew  particular  equitable  grounds  of 
relief  Judge  Roane  says — **I  will  premise, 
that  I  highly  approve  of  the  jurisdiction  of 
courts  of  equity  on  the  point  in  question, 
as  settled  by  successive  and  well  weighed 
decisions,  so  far  as  it  is  auxiliary  to  the 
jurisdiction  of  courts  of  law,  and  so  far  as 
it  goes  to  give  to  parties  who  wish  it,  the 
specific  execution  of  their  agreements.  But 
this  jurisdiction  must  have  limits ;  it  ought 
not  to  ingulph  and  destroy  the  salutary  ju- 
risdiction of  the  common  law.  I  wish  not 
to  see  this  small  and  precious  germ,  which, 
in  times  not  far  remote,  took  root,  and  was 
with  difficulty  nourished,  as  a  wholesome 
and  goodly  plant,  yielding  its  friendly  aid 
to  the  soil  on  which  it  grew,  now  outstrip 
its  proper  size,  outrage  its  own  nature,  and 
like  the  famed  Upas  tree,  by  its  deleterious 
effluvia,  administer  death  and  desolation  to 
all  around  it.     I  wish  not  to  yield  up  every 

thing  to  that  incroaching  jurisdiction, 
453      which    knows   *not    the    inestimable 

trial  by  jury,  and  is  blind  to  the  in- 
calculable superiority  of  viva  voce  testi- 
mony. If  there  is  any  advantage  arising 
from  the  union  in  this  court,  of  common 
law  and  chancery  jurisdictions,  it  is  not 
the  least,  that  such  union  affords  a  check 
against  the  proneness  of  all  men  in  all  sit- 
uations, to  advance  and  extend  the  sphere 
of  their  own  authority.  Under  this  or- 
ganization, this  court,  taking  side  with 
neither  of  the  rival  jurisdictions,  is  free  to 
restrain  them  both  within  their  proper 
limits."  In  the  case  before  us,  an  execu- 
tion was  levied  on  a  slave,  which  Harvey 
as  trustee  claimed :  Harvey  might  have  ap- 
plied to  equity  to  stay  the  sale,  for  this 
court  has  settled  it,  that  in  such  kind  of 
property,  damages  do  not  compensate ;  but 
he  satisfied  himself  with  forbidding  the 
sale.  An  indemnifying  bond  was  given, 
the  slave  sold,  and  Harvey  sued  for  damages 
on  the  bond.  To  this  suit,  the  sole  defence 
of  Fox  was,  that  the  deed  of  Ralls  convey- 
ing the  slave  to  Harvey,  was  fraudulent.  I 
say,  this  was  the  sole  defence,  as  stated  in 
the  bill  praying  an  injunction.  There  is 
no  appeal  to  the  conscience  of  the  defen<1- 
ants,  for  a  discovery  of  any  of  the  facts 
constituting  the  fraud :  on  the  contrary,  the 
bill  sets  them  out ;  such  as  the  indebt^nes» 
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of  the  grantor;  his  remaining  in  possession, 
and  other  circumstances,  and  concludes  thus 
— **From  this,  and  other  facts  above  stated, 
all  which  he  expects  to  make  good,  jour 
orator  insists,  that  the  deed  was,  in  point 
of  fact,  and  in  contemplation  of  law,  ex- 
ecuted to  defraud  existing  and  future  cred- 
itors." Now,  I  ask,  was  not  this  defence 
just  as  available,  as  effectual,  as  complete, 
at  law  as  in  equity?  Is  not  fraud  a  subject 
triable  at  law  as  well  as  in  equity?  Will  it 
not  vitiate  a  deed  in  the  one  just  as  much 
as  in  the  other  forum?  Have  not  the  cases 
from  Twine's  case  down,  established  this? 
Is  it  not  a  rule  well  established,  that  where 
the  jurisdiction  is  concurrent;  and  one 
party  has  selected  his  tribunal,  the  other 
shall  not,  at  pleasure,  force  him  from  it? 
and  is  not  this  founded  in  the  soundest  rea- 
son? But  there  is  an  addition,  for  it  is  not 
called  an  amendment,  to  this  bill :  it  could 
not  correctly,  I  presume,  be  called  an  amend- 
ment ;  for  such  can  only    be  filed    by 

454  leave  of  the  court,  and  *for  this  there 
was  no  such  leave;  nor  was  it  sworn 

to,  as  the  bill  was ;  nor  does  the  record  shew 
us  when  it  was  filed ;  that  it  was  sometime 
after  the  bill,  is  shewn  from  the  fact,  that 
when  the  bill  was  filed,  the  suit  at  law  was 
depending,  and  there  bad  been  a  judgment 
before  the  filing  of  the  addition :  indeed, 
the  addition  is  founded  wholly  on  what  took 
place  at  the  trial,  and  at  the  sale  of  the 
slave,  and  does  not  touch  the  point  of  fraud 
in  the  deed.  This  addition  speaks  of  the 
agency  of  one  L«ittle,  and  charges  that  he 
bought  the  slave  for  Harvey,  and  that  he 
is  dead,  and  the  plaintiff  thus  deprived  of 
evidence;  and  on  this  point  an  appeal  is 
made  to  the  defendants.  Now,  if  this  could 
(as  it  cannot)  give  any  color  to  bring  the 
subject  of  fraud  in  the  deed,  before  the 
court  of  equity,  that  court  is  wholly  removed 
by  the  answers  utterly  denying  the  fact  of 
L/ittle*s  agency,  and  every  thing  connected 
with  it ;  thus  leaving  the  case  where  it  stood 
before  the  allegation  was  made ;  for  it  never 
will  be  asserted,  that  a  fact  alleged  as  a 
foundation  for  jurisdiction,  can  give  such 
jurisdiction,  though  the  foundation  is  re- 
moved by  clear  disproof  of  the  fact. 

With  respect  to  the  question  of  fraud, 
though  I  have  examined  the  cases,  and 
have  an  impression  upon  it,  I  carefully  re- 
frain from  giving  an  opinion,  because  I  do 
not  consider  the  point  before  us. 

CABELL,  J.  I  am  of  opinion,  that  the 
decree  must  be  reversed,  for  the  want  of 
jurisdiction.  It  is  unnecessary,  therefore, 
to  discuss  the  merits,  or  to  express  my 
present  impressions,  on  the  important  doc- 
trines ot  the  law,  on  the  subject  of  volun- 
tary conveyances,  in  relation  to  prior  or 
subsequent  creditors. 

BROOKE,  J.  The  first  question  in  order, 
is  the  question  of  jurisdiction.  The  origi- 
nal bill  alleges,  that  the  plaintiff  had  en- 
tered into  an  indemnifying  bond  to  the 
sheriff,  who,  in  cousequence  thereof,  sold 
the  property,  and  discharged  his  execution  ; 
and  that  a  suit  had  been  brought  at  law 
against  him  on  the  bond.     The  statute 

455  which    requires,    in    substance,  *that 
an  indemnifying  bond  shall  be  given, 

was  intended  to  keep  these  cases  out  of  the 
courts   of  equity.     Before  that  statute,  the 


courts  of  equity  were  incumbered  with  these 
controversies;  though  it  is  true  the  statute 
does  not  exclude  that  jurisdiction  alto- 
gether. The  plaintiff  before  he  entered 
into  the  indemnifying  bond,  might  have 
gone  into  the  court  of  equity,  to  remove  the 
deed  out  of  the  way  of  his  execution ;  but 
having  chosen  his  jurisdiction,  by  entering 
into  the  indemnifying  bond,  which  had  the 
effect  of  removing  the  deed  out  of  the  way 
of  his  execution,  having  thus  himself  chosen 
the  jurisdiction  of  a  court  of  law,  waived 
all  pretension  for  a  resort  to  the  jurisdiction 
of  a  court  of  equity,  unless  he  had  some 
defence  that  could  not  be  made  at  law. 
Upon  general  principles,  too,  he  is  not  en- 
titled to  resort  to  equity.  He  alleges,  in 
his  bill,  that  he  is  sued  at  law  on  his  bond ; 
and  though  both  courts  have  concurrent  ju- 
risdiction of  fraud,  unless  he  had  some  de- 
fence which  he  could  not  avail  himself  of 
at  law,  he  can  have  no  pretence  to  bring 
the  plaintiff  out  of  that  court  into  a  court 
of  equity.  In  what  is  called  his  additional 
bill,  which  is  not  sworn  to,  the  pretence  is, 
that  he  wants  a  discovery  from  the  defend- 
ants; but  the  answers  of  the  defendants 
afford  him  bo  discovery ;  and  without  that, 
the  allegations  of  that  bill  might  have  been 
supported  in  the  court  of  law,  if  he  had 
other  proof,  as  fully  as  in  the  court  of 
equity. 

On  the  merits,  I  have  a  strong  impres- 
sion, that  the  deed  attempted  to  be  im- 
peached, is  a  valid  deed;  but  I  give  no 
opinion  on  that  point. 


TUCKER,    P.,    concurred, 
versed,  and  bill  dismissed. 


Decree    re- 


456     ^Johnson  &  Duggers  v.  O'Hara. 

November,  1884,  Richmond. 

CotnmiMloii  Merchants-Liability  to  i>riiicl|Ml«-CM« 

at  Bar.— The  owner  of  ten  hogsheads  of  tobacco 
pat  the  same  in  the  hands  of  commission  mer- 
chants to  sell  on  commission,  but  not  a  del  credere 
commission  :  the  commission  merchants  have  in 
their  hands,  at  same  time,  other  tobaccos  of  other 
persons  to  sell  on  like  commission  ;  they  sell  ail 
the  tobaccos  of  all  their  principals  in  one  parcel, 
on  a  credit  of  four  months,  to  one  person,  then  in 
undoabted  credit,  and  take  one  note  from  him  for 
payment  of  the  whole  price,  it  being  the  known 
nsasre  of  the  trade,  in  snch  cases,  for  commission 
merchants  so  to  sell  tobaccos  of  several  principals 
in  one  parcel,  and  so  to  take  one  note  for  the  whole 
price  ;  the  commission  merchants  procure  the  note 
to  be  discounted  by  another  merchant,  it  being  the 
usage  of  the  trade,  in  such  cases,  for  such  agents 
so  to  procure  such  notes  to  be  discounted,  when 
they  have  occasion  to  make  advances  to  their 
principals,  but  there  is  no  proof  in  this  case  that 
they  made,  or  had  occasion  to  make,  any  advances 
to  any  of  their  principals  ;  before  the  note  so  taken 
for  the  tobaccos,  comes  to  maturity  the  maker 
fails,  and  then  the  commission  merchants  repay 
the  contents  to  the  merchant  who  discounted  it, 
take  back  the  note,  and  use  due  diligence  to  col- 
lect it,  without  effect :  in  an  action  brought  by  the 
owner  of  tae  ten  hogsheads  of  tobacco  against  the 
commission  merchants  for  the  proceeds  of  sale  of 


*See  principal  case  distinguished  in   Townes  v. 
Birchett,  12  L.elgh  194. 
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his  tobacco.  Hkld,  that  they  by  so  procarinr  the 
note  to  be  discounted  for  their  own  use  before  it 
came  to  maturity,  made  it  their  own.  and  are 
liable  to  plaintiff  for  the  proceeds  of  sale  of  his 
tobacco. 

Assumpsit  by  O'Hara  against  Johnson  & 
Daggers  in  the  circuit  court  of  Petersburg. 
The  declaration  alleged,  that  O'Hara  put  ten 
hogsheads  of  tobacco  in  the  hands  of  John- 
son &  Duggers,  commission  merchants  of 
Petersburg,  to  be  by  them  sold  for  him  upon 
commission,  for  cash,  or  upon  a  credit ;  that 
they  undertook  to  sell  the  same  accordingly, 
and,  after  deducting  their  commission,  to 
pay  him  the  net  proceeds,  if  the  tobacco 
should  be  sold  for  cash,  or  to  take  and  de- 
liver to  him  an  approved  note  therefor,  if 
it  should  be  sold  on  a  credit ;  and  that  they, 
in  fact,  sold  the  tobacco  on  a  credit  of  four 
months,  for  627  dollars,  and  took  a  note  for 
the  proceeds ;  but  they  failed  and  re- 
457  fused  to  deliver  *the  note  to  0*Hara, 
and  on  the  contrary  applied  the  same 
to  their  own  use.  Plea,  the  general  issue. 
At  the  trial,  the  defendants  filed  a  bill  of 
exceptions  to  an  opinion  of  the  court,  stat- 
ing that  the  plaintiff  to  prove  his  case,  ad- 
duced evidence,  that  in  February  1827,  he 
put  ten  hogsheads  of  inspected  tobacco,  in 
the  bands  of  the  defendants,  to  be  sold  by 
them  for  his  account,  on  a  commission,  but 
not  a  del  credere  commission,  to  be  allowed 
and  paid  them  by  the  plaintiff;  that,  at  the 
same  time  the  plaintiff  so  put  his  tobacco 
in  the  hands  of  the  defendants  to  be  sold 
by  them  for  his  account,  they  had  also  in 
their  hands  one  hundred  and  seventeen 
other  hogsheads  of  tobacco,  belonging,  in 
several  parcels,  to  divers  other  persons,  to 
be  sold  for  account  of  the  several  owners 
thereof,  on  a  like  commission  for  such 
service :  that  the  defendants  sold  the  whole 
of  those  tobaccos,  namely,  the  plaintiff's  ten 
hogsheads  and  the  hundred  and  seventeen 
hogsheads  of  other  persons,  in  all  a  hundred 
and  twenty-seven  hogsheads,  in  one  parcel, 
to  one  Cleeman,  on  a  credit  of  four  months, 
and  took  of  him  a  single  note  negotiable 
at  bank,  payable  to  the  defendants  them- 
selves, for  the  aggregate  price  of  the  whole 
parcel ;  that,  shortly  after  the  defendants 
had  received  this  note  of  Cleeman,  they, 
without  the  plaintiff's  consent  or  knowledge, 
procured  another  merchant  of  Petersburg  to 
discount  the  note  at  the  legal  rate  of  inter- 
est, and  the  defendants  indorsed  and  de- 
livered the  note  to  the  merchant  who 
discounted  it,  and  received  the  proceeds  of 
him:  and  that  Cleeman  failed  before  his 
note  came  to  maturity.  And  then  the  de- 
fendants adduced  evidence  to  prove,  that  it 
is  and  was  in  February  1827,  and  before 
and  since,  the  usage  and  course  of  trade,  in 
this  particular,  at  Petersburg,  well  known 
to  all  merchants  and  dealers  of  the  town, 
that  when  a  commission  merchant  has  in 
his  hands  divers  parcels  of  goods  or  country 
produce  belonging  to  divers  persons,  to  be 
sold  on  commission,  and  sells  all  the  parcels 
on  a  credit  to  the  same  person,  he  takes  of 
the  vendee  one  note  payable  to  himself  for 
the  aggregate  of  the  prices  of  all  the  par- 
cels ;  that  it  is  and  was  also  the  usage  and 
course  of  trade  at  Petersburg,  that 
468  when  a  commission  ^merchant,  hold- 
ing such  a  note  including   the  prices 


of  goods  of  several  persons,  makes  advances 
to  his  principals,  or  any  of  them,  on  ac- 
count of  his  sales  of  their  goods,  he  pro- 
cures the  note  to  be  discounted,  if  he  thinks 
proper  or  finds  it  convenient,  and  if  he  does 
not  procure  it  to  be  discounted,  he  holds  it, 
and  sees  it  put  in  a  due  course  of  collection, 
when  it  becomes  due ;  and  that  the  plaintiff 
and  the  defendants  are  all  merchants  of 
Petersburg,  and  the  whole  transactions 
herein  mentioned,  from  beginning  to  end, 
occurred  in  that  town :  that  with  respect  to 
the  particular  note  of  Cleeman  before  men- 
tioned, which  the  defendants  procured  to 
be  discounted,  they,  upon  the  failure  of 
Cleeman  before  it  came  to  maturity,  re- 
placed the  money  to  the  merchant  who  had 
discounted  it  and  to  whom  they  had  indorsed 
it,  and  thus  resumed  possession  of  the  note, 
held  it  till  it  came  to  maturity,  and  used 
due  diligence  to  collect  it,  without  effect : 
and  that  at  the  time  of  sale  made  by  the 
defendants  to  Cleeman,  he  was  in  good  and 
undoubted  credit,  and  they  acted  in  the  sale 
with  perfect  good  faith.  Whereupon,  the 
court,  on  the  motion  of  the  plaintiff's  coun- 
sel, instructed  the  jury,  that  if  the  defend- 
ants discounted  the  note  in  question  for 
their  own  use,  without  the  consent  or 
knowledge  of  the  owners  of  the  tobaccos 
sold,  they  thereby  made  themselves  liable 
to  pay  the  plaintiff  the  price  for  which  his 
tobacco  was  sold  by  them,  at  the  time  it 
became  due,  deducting  their  commission ; 
to  which  opinion  of  the  court  the  defend- 
ants' counsel  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  612  dollars  with  interest  &c. 
From  which  Johnson  &  Duggers  appealed 
to  this  court. 

Leigh,  for  the  appellants,  said,  it  was 
quite  obvious,  that  the  loss  of  the  proceeds 
of  the  appellee's  tobacco,  was  owing  en- 
tirely to  the  failure  of  Cleeman,  the  vendee, 
before  his  note  came  to  maturity,  not  to 
any  misconduct  or  neglect  imputable  to  the 
commission  merchants;  and,  especially,  the 
loss  was  nowise  owing  to  their  blending 
the  price  of  O'Hara's  tobacco  with  the 
prices  of  the  tobaccos  of  other  persons,  in 
one  note  for  the  aggregate  price  of 
459  all,  or  to  their  ^^discounting  the  note: 
the  loss  would  equally  have  occurred, 
if  they  had  taken  a  separate  note  for  the 
tobacco  of  each  owner,  and  held  the  note  for 
O'Hara's  tobacco  till  it  came  to  maturity. 
And  he  relied  on  the  usage  and  course  of 
the  trade,  as  well  warranting  the  commis- 
sion merchants,  both  in  blending  the  price 
of  O'Hara's  tobacco  with  that  of  the  other 
tobaccos  sold  to  Cleeman  at  the  same  time, 
and  in  discounting  the  note,  as  they  did ; 
and,  therefore,  he  insisted,  that  they  were 
exempt  from  all  liability  to  their  principals 
for  the  proceeds  of  the  tobaccos. 

Macfarland,  for  the  appellee,  answered, 
that  the  dealing  of  the  appellants  with  the 
note  in  question,  was  not  at  all  warranted 
by  the  usage  and  course  of  trade,  on  which 
they  relied  for  their  justification ;  for,  tak- 
ing the  usage  as  proved  in  its  utmost  ex- 
tent, it  would  have  warranted  them  in 
procuring  the  note  to  be  discounted,  only 
in  case  they  had  made  advances  to  their 
principals,  or  to  some  of  them ;  but  they  did 
not   shew,    or  pretend,  that  they  had  made 
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any  advances  to  any  of  them.  Therefore, 
he  said,  it  was  altogether  for  their  own  use 
and  convenience,  that  they  procured  the 
note  to  be  discounted.  And  he  maintained, 
that  they  thereby  made  the  note  their  own, 
and,  by  consequence,  made  themselves  per- 
sonally liable  to  their  principals  for  its  con- 
tents, which  they  so  converted  to  their  own 
use.  They  certainly  made  the  note  their 
own ;  for  if  Cleeman,  the  vendee,  had  re- 
mained solvent  till  the  note  came  to  matu- 
rity, and  Johnson  &  Duggers  had  failed  in 
the  interval,  the  note  would  have  belonged 
to  the  person  to  whom  they  had  transferred 
it,  and  they  would  have  been  the  debtors 
to  their  principals  for  its  contents.  0*Hara 
meant  to  give  credit  to  any  person  whom 
Johnson  &  Duggers,  acting  in  good  faith, 
as  his  commission  merchants,  should  think 
worthy  of  credit,  but  he  did  not  mean  to 
give  credit  to  the  commission  merchants 
themselves,  for  the  proceeds  of  his  tobacco: 
he  did  not  mean  to  incur  the  double  risque 
of  the  failure  of  the  vendee,  and  the  failure 
of  the  commission  merchants  also.  These 
considerations,  he  said,  were  conclusive. 
PER  CURIAM.     Judgment  aflBrmed. 


460      *Miller  V.  Argyle's  Ex'or  and  Others. 

November.  1884,  Richmond. 

Deed  of  Trust— Cload  on  Title— Injanction  to  Sale.*— A 

vendee  of  land  executes  a  deed  of  trust  of  same 
land  to  secure  payment  of  ttae  purchase  money: 
if  there  is  any  doubt  as  to  the  title  of  the  land,  or 
part  thereof,  equity  will  injoin  the  trustees  from 
sellinsr  the  land,  or,  at  least,  such  part  thereof  as 
to  which  the  title  is  doubtful,  to  satisfy  the  debt 
Appellate  Practice— Decree  Pounded  on  AUe^tlon  of 
BUI  Undenied  by  Answer.t-A  material  fact  al- 
leged in  a  bill  in  chancery  in  a  county  court,  is 
not  denied  in  the  answer,  and  there  is  no  proof  of 
it:  the  county  court  makes  a  decree  founded  on 
the  allegation  of  the  fact  in  the  bill:  the  superiour 
court  of  chancery  reverses  the  decree,  and  dis- 
misses the  bill:  Held,  the  chancellor  properly  re- 


«Deed  of  Trust— Cloud  on  Title— Injunction  to  5ale.— 

It  seems  well  settled  that  a  sale  under  a  deed  of 
trust  will  be  enjoined  where  any  cloud  rests  on  the 
title  which  would  occasion  a  sacrifice  at  the  sale. 
See  foot-note  to  Lane  v.  Tidball,  Gilm.  130,  citing 
many  cases  and  notes  on  this  subject 

The  principal  case  was  cited  on  the  point  In  Beale 
V.  Seiveley,  8  Leiffh  875:  Bryan  v.  Stump.  SOratt  247: 
Peers  v.  Bamett  12  Gratt  416;  Faulkner  v.  Davis, 
18  Gratt  M2:  Rosenbergrer  v.  Keller,  83  Gratt  494. 

3ame-Samtf-Duty  of  Trustee.— See  foot-note  to 
Lane  v.  Tidball,  Glim.  130,  citing  many  cases  in 
point:  foot-note  to  Gibson  v.  Jones,  5  Lelffh  870.  The 
principal  case  was  cited  on  this  subject  in  Wash- 
ington v.  Hupp,  10  Gratt  58:  Rossett  v.  Fisher,  11 
Gratt  499;  MuUer  v.  Stone,  84  Va.  887.  6  S.  E.  Rep. 
228:  Morrlss  v.  Virginia,  etc.,  Co.,  90  Va.  874.  18  S.  E. 
Rep.  848:  Spencer  v.  Lee,  19  W.  Va.  188:  Hartman  v. 
Evans.  88  W.  Va.  679,  18  S.  E.  Rep.  814. 

tCbancery  Practice— Answer— Failure  to  Respond  to 
Material  Allegation  of  Blll-Effect-See,  on  this  ^u\>- 
]ect,  foot-note  to  Cropper  v.  Burtons,  5  Lelgrh  426. 
The  principal  case  is  cited  to  the  point  in  Clinch, 
etc.,  Co.  V.  Harrison.  91  Va.  182,  21  S.  E.  Rep.  660. 

t Appellate  Practice— Remanding  Cause  That  Party 
flay  Adduce  Proof.— See  principal  case  cited  in  Wat- 
kins  V.  Carlton.  10  Leiffh  578:  foot-note  to  Cropper  v. 
Burtons,  6  Leiffh  426. 


versed  the  decree,  but  he  ouffht  not  to  have 
dismissed  the  bill:  he  should  have  retained  the 
cause,  and  given  the  party  an  opportunity  to  sup- 
ply the  defect  of  proof. 

In  June  1823,  William  Miller  exhibited  a 
bill  in  chancery,  in  the  county  court  of 
Goochland,  against  Isaac  Curd  executor  of 
Frederick  Argyle,  John  Arg^le,  Thomas 
Curd  and  Benjamin  Anderson, — stating  that 
in  August  1817,  J.  Curd,  the  executor  of  F. 
Argyle,  sold  Miller  a  parcel  of  land  in 
Goochland,  as  land  belonging  to  his  testa- 
tor's estate,  estimated  to  contain  1033  acres, 
for  27  dollars  per  acre,  amounting  to  27,891 
dollars;  for  which  Miller  gave  his  three 
bonds  for  9297  dollars  each,  payable  succes- 
sively, on  the  21st  days  of  August  1818, 
1819  and  1820,  with  interest  from  the  25th 
December  1817,  and  executed  a  deed  of  trust 
conveying  the  land  to  T.  Curd  and  Ander- 
son, to  secure  the  payment  thereof.  That 
Miller  had  discharged  the  first  two  bonds, 
and  made  large  payments  towards  the  dis- 
charge of  the  last,  which  had  been  assigned 
by  J.  Curd  to  J.  Argyle.  That  J.  Argyle 
threatened  to  coerce  payment  of  the  balance 
due  on  that  bond,  by  sale  under  the  deed  of 
trust.  That  Archer  Payne  had  claimed 
title,  and  established  his  claim,  to  sixteen 
and  a  half  acres  of  the  land,  as  would  ap- 
pear by  a  judgment  of  the  circuit  court  of 
Goochland.  That  Miller,  in  investigating 
the  title,  had  not  been  able  to  find, 
461  that  F.  Argyle  ever  had  any  legal  *title 
to  a  further  quantity  of  about  one 
hundred  acres,  parcel  of  the  land  sold  him, 
and  he  believed  that  the  legal*  title  thereof 
was  in  the  heirs  of  Thomas  Bates  deceased. 
That,  therefore,  for  the  quantity  of  one 
hundred  and  sixteen  and  a  half  acres  of  the 
land.  Miller  ought  to  have  credit,  at  the 
rate  of  27  doUam  per  acre,  with  interest 
from  the  25th  December  1817 ;  though  as  to 
the  last  mentioned  deficiency  of  a  hundrc^d 
acres,  he  prayed  a  survey  to  ascertain  the 
exact  quantity.  That,  allowing  Miller  such 
credit  for  the  deficiency,  he  had  overpaid 
the  amount  of  the  purchase  money  justly 
due.  And,  therefore,  the  bill  picajed,  that 
the  trustees  T.  Curd  and  Anderson  might 
be  injoined  from  proceeding  to  make  sale 
under  the  deed  of  trust,  that  the  value  of 
the  quantity  of  land  for  which  the  title  was 
deficient,  should  be  allowed  Miller,  and  that 
J.  Curd,  the  vendor,  should  be  decreed  to 
refund  him  so  much  as  he  had  paid,  over 
and  above  the  just  amount  of  the  purchase 
money. 

The  injunction  was  awarded. 

J.  Curd,  in  his  answer,  said,  that  F. 
Argyle,  his  testator,  died  seized  and  pos- 
sessed of  the  land  which  he  had  sold  to 
Miller ;  that  he  had  made  the  sale  as  Argyle's 
executor,  under  a  decree  of  the  court  of 
chancery,  at  public  auction;  and  that  he 
had  conveyed  the  land  to  Miller,  and  put 
him  in  possession  thereof,  which  he  had 
held  ever  since.  As  to  the  deficiency  of 
sixteen  and  a  half  acres,  nothing  was  said 
in  the  answer.  But  as  to  the  hundred 
acres,  the  answer  stated,  that  the  bill  had 
not  shewn  what  part  of  the  land  this  was; 
that  the  defendant  conjectured  it  was  part 
of  what  was  called  the  Glebe,  which  had 
been,  many  years  ago,  sold   by   the   vestry 
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of  the  parish  of  St.  James  Northam  to 
Thomas  Bates  and  David  Ross  jointly ;  that 
the  Glebe  contained  200  acres,  which  was 
equally  divided  between  Bates  and  Ross,  by 
a  line  that  was  now  the  boundary  of  the 
tract  sold  to  Miller;  that  Bates  and  his 
family  had  resided  on  the  other  part  con- 
tig^tious  to  the  dividing  line,  for  many 
years,  and  had  never  claimed  any  of  the 
land  on  Ross's  side  of  the  dividing  line, 
which  had  been  regularly  processioned  for 
more    than  thirty    years;    that    Ross 

462  had    sold    the  *land,   then  parcel  of  a 
larger  tract,  to  Coleman,  who  has  sold 

to  the  defendant's  testator  F.  Argyle.  That 
Miller  was  clerk  of  the  county  court  of 
Groochland,  at  the  time  of  the  sale  of  the 
Glebe  by  the  Vestry  to  Bates  and  Ross,  and 
had  continued  in  that  office  ever  since,  so 
that  the  facts  must  have  been  better  known 
to  him,  than  to  the  defendant.  And  that 
Miller  had  sold  a  large  part  of  the  land  sold 
to  him  by  the  defendant,  including  the 
hundred  acres  of  the  Glebe  land,  to  William 
Guerrant,  and  had  assigned  Guerrant's 
bonds  for  the  purchase  muney  thereof  to 
the  defendant,  in  part  payment  of  the  pur- 
chase money  which  Miller  had  contracted 
to  pay  him. 

The  defendant  John  Argyle  the  assignee, 
and  T.  Curd  and  Anderson  the  trustees  an- 
swered, and  disclaimed  all  knowledge  upon 
the  subject. 

The  plaintiff  exhibited  with  his  bill  a 
copy  of  a  verdict  and  judgment  of  the  cir- 
cuit court  of  Goochland,  in  a  writ  of  right, 
in  which  Miller  was  demandant  and  Archer 
Payne  tenant,  and  in  which  the  jury  found 
that  thirty  acres  of  the  land  demanded  was 
the  property  of  Miller,  and  sixteen  and  a 
half  acres  thereof  was  the  property  of 
Payne;  and  the  court  gave  judgment  ac- 
cordingly. 

The  defendant  J.  Curd  exhibited  with  his 
answer,  1.  A  deed  executed  by  the  vestry  of 
St.  James  Northam  to  T.  Bates,  dated  the 
22nd  October  1788,  conveying  the  Glebe,  as 
containing  200  acres,  to  Bates;  on  which 
deed  there  was  a  writing  indorsed  in  these 
words — **  Memorandum,  the  within  land 
having  been  purchased  by  David  Ross  on 
the  joint  account  of  himself  and  me,  I  do 
hereby  oblige  myself  to  convey  to  him,  by 
good  and  sufficient  deed,  one  half  thereof 
when  thereto  required;"  signed  and  sealed 
by  Bates.  But  no  conveya^ace  from  Bates 
to  Ross  could  be  found  of  record  in  the 
county  court.  2.  A  deed  from  David  Ross 
to  Henry  Coleman,  dated  the  11th  Decem- 
ber 1807,  conveying  to  Coleman  a  parcel  of 
land  called  the  Goochland  court  house  es- 
tate, describing  it  as  containing  1500  acres, 
and  as  having  been  conveyed  to  Ross  on 
the  same  day  by  Edmund  Rootes  and  Wil- 
son   Allen.       And    3.     a    deed    from 

463  *Coleman    to   F.    Argyle,    d^ted    the 
25th  July   1808,    conveying    the   same 

land  to  him. 

It  appeared  by  an  ex  parte  survey,  inserted 
in  the  record,  that 'Miller  was  now  in  pos- 
session of  31  acres  of  the  Glebe  land,  and 
W.  Guerrant  of  70  acres  thereof  (Guerrant, 
no  doubt,  claiming  by  purchase  from  Mil- 
ler). 

In  March  1830,  the  county  court  perpetu- 
ated the  injunction ;  and  decreed,  that  Mil- 


ler's bond  for  the  last  instalment  of  the 
purchase  money,  should  be  delivered  up  to 
be  cancelled ;  and  that  the  trustees  T.  Curd 
and  Anderson  should  execute  a  release  of 
the  deed  of  trust,  to  Miller.  From  which 
decree  the  defendant  J.  Curd  appealed  to 
the  superiour  court  of  chancery  of  Rich- 
mond. 

While  the  cause  was  in  the  court  of  chan* 
crey.  Miller  exhibited  the  record  of  another 
suit  in  chancery  in  the  county  court,  in 
which  William  Guerrant  was  plaintiff,  and 
Curd,  Miller,  and  the  trustees  in  Miller's 
deed  of  trust  to  secure  the  purchase  money 
to  Curd,  were  defendants:  from  which  it 
appeared,  that  Guerrant  had  purchased  of 
Miller  a  part  of  the  land  that  Miller  had 
purchased  of  Curd  as  executor  of  Argyle, 
including  about  70  acres  of  the  100  acres 
mentioned  in  Miller's  bill  against  Curd  and 
others;  that  Miller  had  assigned  Guerrant's 
bonds  for  the  purchase  money  to  Curd ;  and 
that  Curd  had  brought  suit  on  Guerrant's 
bond  for  the  last  instalment,  and  had  re- 
covered judgment:  and  the  object  of  the 
suit  was,  to  injoin  proceedings  on  that 
judgment,  on  account  of  the  defect  of  title 
of  the  70  acres.     That  suit  was  yet  pending. 

The  chancellor,  in  this  suit  of  Miller 
against  Argyle' s  executor  and  others,  re- 
versed the  decree  of  the  county  court;  and, 
proceeding  to  make  such  decree  as  the 
county  court  ought  to  have  made,  dissolved 
the  injunction  that  had  been  awarded  to 
Miller,  and  dismissed  his  bill,  with  costs. 
And  then  Miller  appealed  to  this  court. 

Leigh,  for  the  appellant. 

Stanard  and  Lyons,  for  the  appellees. 
464  *CARR,  J.  I  am  of  opinion  that  the 
decree  should  be  affirmed.  I  shall  no- 
tice first  the  objection  as  to  the  hundred 
acres,  and  then  as  to  the  sixteen  and  a  half 
acres.  Curd,  as  executor  of  Argyle,  sold, 
under  a  decree  of  the  court  of  chancery,  a 
tract  of  land,  at  public  auction,  and  Miller 
became  the  purchaser.  This  was  in  1817. 
The  land  was  estimated  at  1033  acres;  and 
he  gave  his  three  bonds  for  the  purchase 
money  in  instalments,  with  a  deed  of  trust 
to  secure  the  payment,  having  first  received 
a  conveyance  from  Curd,  which  is  not  in 
the  record.  The  first  two  bonds  were  paid, 
and  part  of  the  third:  and  then  this  bill 
was  filed,  to  stay  a  sale  under  the  deed  of 
trust.  With  respect  to  the  hundred  acres, 
the  statement  is,  that  the  legal  title  is  out- 
standing in  Bates's  heirs.  The  bill  gives 
no  description  of  the  100  acres;  how  situ- 
ated; how  bounded;  what  relation  it  bore, 
in  position  or  value,  to  the  whole  tract ; 
nothing,  indeed,  by  which  it  could  be 
identified,  but  the  belief  expressed  that  the 
legal  title  was  in  Bates's  heirs.  This 
points  us  to  a  sale  of  the  Glebe  land  made 
in  1788.  It  was  sold  as  200  acres,  to  Bates 
and  Ross.  The  deed  was  made  to  Bates, 
and  he  indorsed  on  it,  under  his  seal,  that 
the  land  had  been  bought  by  Ross  and  him- 
self, on  joint  account,  and  that  he  thereby 
obliged  himself,  to  convey  Ross  one  half 
thereof,  whenever"  thereto  required:  this 
was  recorded  with  the  deed.  A  division  of 
the  tract  was  made  between  Bates  and  Ross, 
and  each  from  that  time  held  his  part  in 
severalty.  Ross's  part  formed  a  part  of  a 
much    larger   tract   called   the   court  house 
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tract;  which  Ross  conveyed  to  Coleman,  he 
to    Argyle,    and    his    executor    to    Miller. 
These    hundred    acres   have   been    held  by 
Ross,  Coleman,  Argyle  and   Miller,  succes- 
sively, from  the  year  1788   to   the   present 
day,      without    interruption    or    claim    by 
Bates's  heirs.     They  had  been  so  held  near 
thirty    years   when    Miller  bought.     Under 
these  circumstances,   is  it  not  monstrous  to 
think  of  injoining  the   purchase  money  for 
this  land,  and  still  worse  to  perpetuate  that 
injunction?    Can  any  body  doubt  that  Miller 
knew  well,  at  the  time  of  his  purchase,  that 
this    legal    title   was  outstanding?    He  the 
clerk  of    the  county  court,  recording 
465      *that  very  deed   to  Bates  with  the  in- 
dorsement, and  the  land  lying  just  at 
the  court  house,  and  forming  a  part  of  that 
tract.     But  if  it  were  not  so,   how   could  he 
be  hurt    by  the  legal  title?    His  equity  was 
so  strong  and  clear,    that   it   would,  at  any 
time  that  he  chose  to  make  the  effort,  draw 
to    it    the    legal    title.     At   any   rate,   this 
formed  so  remote  a  ground  of  possible  dan 
ger,  that  the  vendee,   both    on    the   reason 
and  justice  of  the  case,  and  on  the  authority 
of    Richards    v.    Mercer,    1  Leigh   125,  138, 
might  well  be  left  to  the   covenants   in  his 
de^  for  indemnity.     Then,    as   to   the  six- 
teen and  a  half  acres:  the  plaintiff  has  filed 
with  his  bill  the  fragment  of  a  record,  con- 
taining the  finding  of  the   jury   and  judg- 
ment   of    the    court,    without   any    of    the 
pleadings.     It  shews  that    the  plaintiff   re- 
covered   of   Payne   thirty  acres  of  the  land 
in    controversy,    and  that  as  to  sixteen  and 
a    half   acres,    the   tenant  was  adjudged  to 
have  the  better  title :  but  non  constat,  these 
thirty    or    these    sixteen    and   a   half  acres 
f<*rraed    any    part    of     the  land  bought    by 
Miller  of  Curd.     There  is  nothing  earthly  to 
connect    the    two   subjects   together.     How 
then    could   any   court  connect  them?    It  is 
the  business  of  every  suitor,  who  brings  a 
case    before   the  court,  and  asks  its  decree, 
to  make  out  such  a  case   as  will  justify  the 
court  in  decreeing  for  him.     Here,  the  cause 
was  set  for  hearing  by  the  plaintiff  Miller; 
it    stood  on    that   order  for  six  years;  was 
then    heard    by    consent;  and,    in    all  this 
time,  no  step  was  taken  by   the  plaintiff  to 
furnish  this  link  so  necessary  to  shew  that 
he  was  injured.     But  it  was   said,    he  could 
probably  do  this,  and  that  notwithstanding 
his  neglect,  the  chancellor,  when  he  reversed 
the   decree   of   the   county   court,  ought  to 
have  sent  the  cause  back,  or  retained  it,  for 
further  proofs.     I  cannot   think   this  would 
be  right.     Was  the  court   moved   to   retain, 
or  to  send  back  the  cause?    We  see  no  proof 
of  it.     It  is  the   ingenuity    of    the    counsel 
here,    which    has  raised  this  objection  :  the 
counsel  in  the   court   below  were  willing  to 
rest  on  the  appeal   alone.     Was   it  the  duty 
of  the   chancellor,    without    any    wish    ex- 
pressed by  the  party,    of  his  own   mere  mo- 
tion, to  say   this    cause    shall    go   back  for 
more  evidence?  and  shall   we  reverse 
466      his  decree,  because  *he   has    not  said 
so?      I   cannot    agree   to    this.      The 
chancellor    is    said    to  exercise  a  guardian 
care    over   infants,   lunatics  and  others  not 
sui    juris;  but    this    would    make    him  the 
guardian  of  the  whole  community  of  suitors. 
An  affirmance  of  the  decree  will  not  deprive 
the  plaintiff  of  compensation,  if  he  has  lost 


the  sixteen  and  a  half  acres  by  eviction : 
he  can  sue  at  once  on  the  warranty  in  his 
deed,  which  he  ought  to  have  done  in  1819; 
and  in  such  suit,  he  can  shew,  if  the  truth 
be  so,  that  this  is  a  part  of  the  land  he 
bought  of  Curd,  and  what  is  its  value. 
There  is  no  suggestion  of  insolvency  in 
Curd,  or  the  estate  he  represents. 

TUCKER,  P.  This  record  presents  a 
very  hard  case  indeed  upon  the  creditor. 
As  long  ago  as  1823,  this  injunction  was 
granted  to  restrain  him  from  proceeding  to 
sell  under  the  deed  of  trust  for  the  balance 
of  the  purchase  money.  But  this  is  not  all. 
The  appellant  having  sold  part  of  the  land, 
including  a  part  of  that  of  which  the  title 
is  questioned,  and  having  paid  part  of  his 
own  debt  by  assignment  of  his  vendee 
Guerrant's  bonds,  Guerrant  also  has  in- 
joined  the  original  vendor,  so  that,  by  this 
means,  the  value  of  the  land  held  by  doubt- 
ful title  is  doubly  tied  up.  This  consequence, 
however,  has  proceeded,  I  apprehend,  from 
the  case  having  been  badly  managed,  and 
ought  not  to  affect  the  decision  here. 

That  the  decree  of  the  county  court    was 
properly  reversed,  is   too  obvious  to  require 
the   grounds  of  reversal  to  be  stated.    I^t 
us    pass  rather  to  the  inquiry,  What  decree 
should  the  court  of   chancery    have   made? 
That   court,    in    proceeding   to  reverse  the 
decree  of  the  county  court,    went  on,    pro- 
fessing to  make  such   decree  as  the  county 
court  ought  to  have   made,    and   thereupon 
dismissed  the  bill.     Ought  the  county  court 
to    have   dismissed    the   bill?    I  think  not. 
The   case,   it  must  be  observed,  is  not  that 
of  an  injunction  to  a  judgment  at  law.     It 
is  an  injunction  to  a   sale    under   a  deed  of 
trust,    on    the   ground   of   defect   of    title. 
Now,  a  distinction  has  always  been  strongly 
drawn,  between   these  cases;  for  it   never 
can  be  equitable,  to  permit  a  sacrifice 
467      by  *sale  under  a  doubtful  title,  though 
it  may  be  but   just    that    the    vendor 
should  be  suffered  to  enforce  a  judgment  for 
his  purchase  money,  where  the  vendee  is  in 
possession,    since   the  doubt  about  the  title 
may  eventually  turn  out  to  be  frivolous  and 
groundless.     Accordingly,    it   has  been  de- 
cided, that  if  there  is  a  cloud  hanging  over 
the    title,    or   if  the  amount  to  be  raised  is 
uncertain,    the    sale    should    be    in  joined. 
Lane  v.  Tidball,    Gilm.    130;  Gay  v.    Han- 
cock, 1   Rand.    72.     In  this   case,    the   bill 
distinctly   alleged  the  loss  of  sixteen  and  a 
half  acres  of  the  land  on  the  trial  of  a  writ 
of   right ;  and    it   also   alleged   a  defect  of 
title  as  to  the   hundred  acres.     It  moreover 
prayed  for  a  survey  as  to  the  hundred  acres, 
in  order  to  ascertain    the  exact  quantity  to 
which    the    title    was  defective.     As  to  the 
first  allegation  the  answer  is  silent.     As  to 
the    second,  after  setting  forth  the  state  of 
the  title,  which  is  merely  equitable,  and  the 
length  of  possession  which  furnishes  strong 
presumption  in  favor  of   the    title,    the  de- 
fendant   alleged,    that    the    plaintiff   must 
have  been  conusant   of  the  title  as    he    was 
clerk  of  the  county  court.     Here,  then,  is  a 
charge  of  defect   of  title  as  to  part,  not  de- 
nied ;  and  an  imperfection  of  title  as  to  the 
hundred  acres  admitted. 

As  to  the  first,  what  should  have  been 
done?  Shall  we  take  the  matter  charged, 
and  which  has  not  been  denied  to   be    true. 


178 


6  LEIGH 


Miliar  v,  Aroyi«b'8  Ex'or  and  Others. 


468-470 


according  to  the  doctrine  supposed  to  be  laid 
down  in  Scott  &  ux.  v.  Gibbon,  5  Munf.  86? 
This  wonld  be  against  the  settled  doctrine, 
that  though  upon  a  motion  to  dissolve,  the 
matters  not  denied  must  be  taken  as  true, 
jet,  on  the  final  hearing,  they  must  be 
proved  or  the  plaintiff  will  fail.  Young  v. 
Grundy,  6  Cranch  51.  In  Coleman  v. 
Lyne's  ex'or,  4  Rand.  454,  it  is  said,  that 
the  plaintiff  must  except  to  the  answer,  and 
if  sustained  and  a  further  answer  ordered, 
and  the  defendant  refuses  to  answer,  the 
bill  may  be  taken  pro  confesso;  Jopling  v. 
Stuart,  4  Ves.  619.  And  this  is  doubtless 
the  true  course,  where  the  plaintiff  being 
without  proof,  finds  it  necessary  to  appeal 
to  the  defendant's  conscience.  But  if  a 
material  allegation  which  is  not  denied, 
can    be    proved    by    the    plaintiff,    I 

468  *am  not  aware  of  any   case   in  which 
it  has  been  held,  that  he  must  compel 

the  defendant  to  make  up  an  issue  upon 
that  point,  before  he  shall  be  permitted  to 
take  his  depositions,  or  to  file  his  docu- 
mentary evidence,  in  proof  of  it.  In  this 
case,  then,  the  plaintiff  might  have  intro- 
duced evidence  to  prove,  that  the  land  he 
lost  by  the  writ  of  right,  was  within  the 
tKsundaries  of  the  tract  he  had  purchased  of 
Argyle's  executor,  and  without  ascertaining 
that  fact,  the  court  should  not  have  decreed 
in  his  favor.  But  should  it  have  dismissed 
his  bill?  Should  it  not  rather  have  called 
for  proof  of  the  fact,  or  by  order  of  survey 
instituted  an  inquiry  in  relation  to  it,  as  it 
had  been  distinctly  alleged  and  the  defend- 
ant had  not  denied  it?  I  think  it  should. 
In  Scott  V.  Gibbon,  judge  Coalter  after  in- 
timating as  opinion,  that  the  allegation 
ought  to  be  considered  as  admitted,  remarks 
— **At  all  events,  such  a  waiver  of  that 
point  of  defence  ought  not  to  be  permitted 
to  entrap  the  party  on  the  final  hearing, 
but  the  court,  if  further  proof  of  that  fact 
was  considered  material,  ought  to  have  in- 
stituted an  inquiry  on  the  point."  In  these 
sentiments  I  heartily  concur,  and  I  think 
they  are  peculiarly  appropriate  to  cases  like 
the  present.  There  is  here,  indeed,  an  ad- 
ditional reason  for  the  appellate  tribunal 
sending  the  cause  back,  to  enable  the  party 
to  prove  his  case.  It  is,  that  the  inferiour 
tribunal  has  been  satisfied  with  his  proofs. 
Instead  of  calling  for  those  proofs,  which 
ought  to  have  been  furnished,— instead  of 
directing  a  survey  to  ascertain  a  material 
fact,  usually  ascertained  in  that  way, — the 
county  court  has  acted,  probably  upon  its 
own  knowledge  of  the  fact,  or  upon  some 
admission  at  the  bar,  and,  in  effect,  decided 
that  the  sixteen  and  a  half  acres  are  parcel 
of  the  purchased  land.  What  was  the  plain- 
tiff to  do?  To  insist  upon  a  survey,  when 
the  court  was  satisfied?  And  if  he  did  not, 
is  he  to  lose  his  rights  by  being  thus  sur- 
prized and  entrapped?  I  think  not.  Where 
an  inferiour  court  has  considered  the  proofs 
as  full,  and  the  appellate  court  regards  them 
as  defective,  but  sees  clearly  from  the  facts 
in  the  case,  that  the  proof  may  be  supplied, 
and  that  the  party  who   has  failed  to 

469  produce   it   has    been    surprized,    *or 
lulled  into  a  false  security,  justice  re- 
quires that  the  case  should  be  sent  back  for 
further  proceedings.    I  refer  to  what  I  have 


said  in  Cropper  v.  Burtons,  ante  431,  and 
in  the  case  of  Duff  v.  Duff's  ex'or,  3  Leigh 
523,  as  containing  my  views  in  relation  to 
this  matter. 

As  to  the  second  defect,  I  really  think  the 
objection  under  all  the  circumstances  very 
groundless,  but  I  am  not  sure  that  a  pur- 
chaser at  a  sale  under  the  deed  would  have 
thought  so.  And  though  I  would  have  dis- 
soWed  the  injunction  as  to  the  price  of  the 
hundred  acres,  I  would  have  directed,  that 
the  sale  should  be  made  of  such  portion  as 
might  be  necessary  to  raise  the  sum  due, 
to  be  laid  off  in  that  part  of  the  tract,  the 
title  of  which  is  not  questioned. 

Upon  the  whole,  I  am  of  opinion,  that  the 
decree  of  the  chancellor  should  be  reversed, 
the  injunction  reinstated,  and  the  cause 
sent  back  for  further  proceedings  in  the 
circuit  superiour  court,  where  by  law  it 
ought  to  be  retained,  unless  good  cause  be 
shewn  to  the  contrary;  1  Rev.  Code,  ch. 
66,  2  56.  By  those  proceedings,  the  court 
should  ascertain,  whether  by  the  deed  of 
Curd  to  Miller,  his  vendor  has  rendered 
himself  responsible  for  the  title;  and  if  so, 
whether  the  sixteen  and  a  half  acres  of 
land  alleged  to  have  been  lost,  are  part  of 
the  premises  conveyed,  and  what  is  the 
relative  value  of  that  part.  For  the  value 
so  ascertained,  the  injunction  should  be 
perpetuated,  if  the  vendor  is  responsible  for 
the  title,  and  if  the  sixteen  and  a  half  acres, 
adjudged  to  Payne,  should  prove  to  be  com- 
prehended in  the  deed  to  Miller;  and  for 
the  residue  of  the  sum  injoined,  the  in- 
junction should  be  dissolved.  And  if  the 
vendor  is  not  responsible  for  the  title,  or  if 
the  land  adjudged  to  Payne,  should  not  be 
within  the  boundaries  of  the  deed  to  Miller, 
or  if  the  judgment  in  the  writ  of  right  was 
per  fraudem,  then  the  injunction  should  be 
dissolved  in  toto ;  but  in  the  event  of  a  dis- 
solution, in  whole  or  in  part,  the  trustee 
should  be  restrained  from  offering  for  sale 
any  part  of  the  hundred  acres  (the  title  to 
which  is  supposed  to  be  doubtful)  without 
the  consent  of  the  appellant. 

470  ♦CABELL,  J.  This  is  not  an  in- 
junction to  stay  proceedings  on  a  judg- 
ment for  the  purchase  money  of  laud.  It 
ia  unnecessary,  therefore,  to  defend  the  cor- 
rectness of  the  position  advanced  by  judge 
Green,  with  the  concurrence  of  the  other 
judges,  in  Ralston  v.  Miller,  3  Rand.  49, 
that  ^^this  court  has,  in  favor  of  purchasers, 
gone  far  beyond  any  thing  which  has  been 
sanctioned  by  the  courts  of  chancery  in 
England,  or  elsewhere,  in  injoining  the 
payment  of  the  purchase  money,  after  the 
purchaser  has  taken  possession  under  a  con- 
veyance, especially  with  general  warranty." 
Nor  is  it  necessary  to  inquire,  whether,  if 
this  were  an  injunction  to  the  collection  of 
purchase  money,  it  would  present  a  case 
proper  for  relief,  according  to  the  course  of 
this  court.  The  case  before  us,  is  an  in- 
junction to  the  sale  of  land  under  a  deed 
of  trust,  and  comes  within  the  principles  of 
Lane  v.  Tidball  and  Gay  v.  Hancock,  which 
reprobate  the  sale  of  lands  when  clouds  are 
hanging  over  the  title.  I  am  for  reversing 
the  decree,  reinstating  the  injunction,  and 
remanding  the  cause    with   the   directions 
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mentioned  by  the  president,  in  whose  views 
of  this  case  I  entirely  concur. 

BROOKE  and  BROCKENBROUGH,  J., 
concurred.  Decree  reversed,  and  cause  re- 
manded &c.  

471      ♦Taylor's  Adm'rv.  The  Bank  of 
Alexandria. 

November,  1884,  Richmond. 

Poreiffii  Corporations*— Power  to  Soe  In  VIrglnta 
Courts  —A  corporation  of  the  district  of  Columbia, 
or  of  any  state  of  the  union,  and  even  a  foreign 
corporation,  may  mainUin  suits  In  the  courts  of 
Virginia. 

Same— Suits  by— Proof  of  Incorporatlon.t— It  is  not 
necessary  for  such  corporation  to  shew  In  its  dec- 
laration how  it  was  incorporated;  it  may  prove 
that  it  is  incorporated  under  the  ireneral  issue. 

Federal  SUtutes— Evidence  off— Printed  Copies  off  AcU 
of  Congress. t— The  printed  copies  of  the  acts  of 
congress,  distributed  to  the  executives  of  the  sev- 
eral states  to  be  distributed  amonff  the  people,  are 
proper  evidence  of  the  sUtutes  therein  contained, 
without  other  authentication. 

5Utute-Date  of— Variance  between  Pleading  and 
Prooff-Bffect.- A  statute  is  allesred  in  pleading  to 
have  been  passed  by  conjrress,  to  wit,  in  1811:  but 
the  statute  ^ven  in  evidence  bears  date  in  1810: 
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as  the  date  is  pleaded  under  a  sciliclt,  the  ra- 
riance  is  immaterial. 
Promissory  Notes— Extinguishments— Bond  of  In- 
dorser.— A.  makes  a  promissory  note  to  B.  who 
Indorses  It  to  a  bank,  which  discounts  it  for  ac- 
commodation of  the  maker:  the  note  not  beinr 
duly  paid,  the  Indorser  B.  srives  bond  with  surety 
to  the  bank  for  the  debt:  Held,  this  bond,  not  be- 
ing yet  paid,  does  not  extinguish  A.*s  simple  con- 
tract debt  to  the  bank. 


♦Foreign  Corporations.— See  monographic  note  on 
"Corporations  (Private)"  appended  to  Slaughter  v. 
Ck>m..  ISGratt  707. 

tSulU  by  Corporation— When  Proof  of  Incorporation 

Necessary. -On  this  subject,  see  foot-note  to  Jackson 
V.  Bank  of  MarietU,  9  Leigh  240.  The  principal  case 
was  cited  to  the  point  in  Jackson  v.  Bank  of  Mari- 
etta, 9  Leigh  246;  Hart  v.  B.  &  O.  R.  CJo.,  6  W.  Va.  886; 
Anderson  v.  Kanawha  CJoal  Co.,  12  W.  Va.  637; 
Greenbrier  Lumber  Co.  v.  Ward,  80  W.  Va.  48,  8  S. 
E.  Rep.  28a  See  further,  monographic  note  on  "Cor- 
porations (Private)"  appended  to  Slaughter  v.  Com., 
18Gratt,707. 

tPederal  Statute— Evidence  of.— See  Code  1887.  S  8830. 

5Ututea  of  5lster  5tate— Proof  by  Persons  Learned 
In  the  Law.— In  Dickinson  v.  Hoomes.  8  Gratt.  409.  it 
was  contended  by  counsel  that  the  testimony  of  a 
Kentucky  lawyer  was  not  admissible  to  prove  cer- 
tain statute  laws  of  that  state  since  no  foundation 
had  been  made  for  its  introduction  as  secondary 
evidence,  by  proof  of  Inability  to  obUln  copies  of 
the  statutes.  Judg*  MoNCirBK,  in  discassing  the 
point,  said:  "The  ciUtion  from  Story's  Conflict  of 
Laws,  S  <J87,  641.  certainly  gives  support  to  the  posi- 
tion that  as  a  general  rule  a  foreign  statute  law 
must  be  proved  by  an  authentic  copy  if  to  be  had. 
The  courts  of  some  of  the  states,  and  the  supreme 
court  of  the  United  States,  are  of  opinion,  'that 
the  connexion,  Intercourse  and  constitutional  ties 
which  bind  together  these  several  sutes.  require 
some  relaxation  of  the  strictness  of  this  rule,' and 
*  have  accordingly  held  that  a  printed  volume  pur- 
porting on  the  face  of  it  to  contain  the  laws  of  a 
sister  state  is  admissible  as  prifna  facie  evidence,  to 
prove  the  sUtute  laws  of  that  sUte.'  1  Greenl.  Ev. 
%  489,  and  cases  cited  In  note  2,  among  which  is  the 
case  of  Taylor  v.  Bank  of  Alexandria,  6  Leiah  471.  But 
I  incline  to  think  that  the  doctrine  of  primary  and 
secondary  evidence  does  not  apply  to  the  case,  and 
that  a  foreign  law.  whether  written  or  unwritten, 
may  be  proved  by  a  person  who  is  learned  In  that 
law,  without  laying  any  foundation  for  the  Intro- 
duction of  secondary  evidence.  This  is  the  princi- 
ple of  a  late  decision  of  the  Court  of  Queen's  Bench, 
cited  by  one  of  the  counsel  for  the  appellants  from 
56Eng.C.L.R.  250,287." 


Debt,  in  the  circuit  court  of  Frederick,  by 
the  president,  directors  and  company  of  the 
bank  of  Alexandria,  assig^nees  of  Jonah 
Thompson,  against  the  administrator  of 
Bushrod  Taylor,  upon  a  promissory  note 
negotiable  at  that  bank,  for  4800  dollars. 
The  declaration  was,  in  substance,  thus: 
The  president,  directors  and  company  of  the 
bank  of  Alexandria  (being  an  incorporated 
bank  and  body  politic  by  that  name,  estab- 
lished at  Alexandria  in  the  district  of  Col- 
lumbia,  by  virtue  of  the  act  of  assembly, 
entitled  **an  act  for  establishing  a  bank  in 
the  town  of  Alexandria,"  and  of  another 
act  of  assembly,  entitled  **an  act  concern- 
ing the  bank  of  Alexandria,"  and  there 
ever  since  lawfully  continuing  an  incorpo- 
rated bank,  with  privilege  Ac.  by  force  of 
the  said  acts  of  assembly,  and  of  certain 
acts  of  the  congress  of  the  U.  States,  for 
such  purpose  made  and  provided,  that  is  to 
say,  the  act  of  congress,  passed  the  15th 
February  1811,  entitled  **an  act  concerning- 

the  bank  of  Alexandria,"  whereby  the 
472      *charter    was   continued    till  the  4tb 

March  1821,  and  another  act  of  con- 
gress, passed  the  2nd  March  1821,  entitled 
**an  act  to  extend  the  charter  of  certain 
banks  in  the  district  of  Columbia, "  whereby 
the  charter  of  the  bank  of  Alexandria  was 
extended  to  the  3rd  March  1836)  as  assignees 
of  Jonah  Thompson,  complain  of  Kben 
Taylor  administrator  of  the  goods  &c.  of 
Bushrod  Taylor  deceased,  in  custody  Ac,  of 
a  plea,  that  he  render  the  plaintiffs  4800 
dollars,  which  from  them  he  unjustly  de- 
tains ;  for  that  whereas  the  said  Bushrod, 
in  his  lifetime,  to  wit,  on  &c.  at  &c.  made 
his  certain  note  in  writing,  with  his  name 
thereto  subscribed,  and  to  the  court  shewn, 
whereby  he  promised  to  pay  to  the  said 
Jonah,  sixty  days  after  the  date  of  the 
note,  4800  dollars,  for  value  received,  nego- 
tiable at  the  bank  of  Alexandria  aforesaid, 
for  the  use  of  the  said  Bushrod ;  and  the 
said  Jonah,  afterwards,  in  the  lifetime  of 
the  said  Bushrod,  to  wit,  on  &c.  at  &c.  the 
contents  of  the  note  being  then  unpaid,  by 
indorsement  thereon,  assigned  and  trans- 
ferred the  same  to  the  plaintiffs,  and  deliv- 
ered it  to  them,  to  be  by  them  negotiated 
and  discounted,  in  due  course  of  business, 
and  according  to  the  custom  and  usage  of 
the  said  bank  and  the  laws  in  such  case 
made  and  provided ;  and  the  note  was  ac- 
cordingly negotiated  and  discounted  at  the 
said  bank,  for  the  use  of  the  said  Bushrod, 
to  whose  use  and  credit  the  proceeds  of  the 
discount  were  carried  and  placed ;  whereof 
said    Bushrod,    in    his   lifetime,  to  wit,  on 


IPromUsory  Notes -Extinguishment.— See  princi- 
pal case  cited  In  Feamster  v.  Wlthrow,  12  W.  Va. 
652.  See  further,  monographic  note  on  "Bills,  Notes 
and  Checks"  appended  to  Archer  v.  Ward,  9  Qratt. 
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-Ac,  at  &c.  had  notice ;  by  reason  whereof, 
•and  bj  force  of  the  laws  in  such  case  made 
and  provided,  an  action  accrued  to  the 
plaintiffs  to  demand  and  have  of  the  said 
Bashrod  in  his  lifetime,  and  the  defendant 
bis  administrator  since  his  death,  the  said 
sum  of  4800  dollars,  after  the  expiration  of 
the  time  appointed  for  the  payment  thereof ; 
yet  &c. 

The  defendant  put  in  a  g'eneral  demurrer 
to  the  declaration ;  and  he  pleaded,  1.  the 
C^eneral  issue;  and  2.  a  special  plea  in  bar, 
that  after  the  institution  of  this  suit  by  the 
plaintiffs,  to  wit,  on  &c.  at  &c.  Jonah 
Thompson,  their  assififnor,  with  Jacob 
Hoffman  his  surety,  executed  a  bond  to  the 
plaintiffs,  sealed  with  their  seals,  and 

473  to  the  court  shewn,  in  ^discharge  and 
payment  of  the  said  debt  and  nef^otia- 

ble  note  in  the  declaration  mentioned,  and 
then  and  there  delivered  the  bond  to  the 
plaintiffs,  and  the  same  was  then  and  there 
accepted  by  them  in  discharge  of  the  said 
debt  and  negotiable  note;  concluding  with 
a  verification.  To  this  last  plea  the  plain- 
tiffs demurred  generally.  And  the  court 
gave  judgment  for  the  plaintiffs  on  the  de- 
fendant's demurrer  to  the  declaration,  and 
on  their  demurrer  to  his  last  plea. 

Upon  the  trial  of  the  general  issue,  the 
defendant  filed  exceptions  to  opinions  of 
the  court ;  from  which  it  appeared— 1.  That 
the  plaintiffs  offered  in  evidence,  as  public 
«tatntes,  two  acts  of  assembly  of  Virginia, 
one  passed  in  1792,  '*  for  establishing  a  bank 
in  the  town  of  Alexandria,*'  and  the  other 
passed  in  January  1801,  ''concerning  the 
bank  of  Alexandria,"  as  the  same  were 
printed  and  published  by  authority,  in  the 
printed  editions  of  the  acts  of  each  of  those 
sessions  of  assembly,  and  distributed  to  the 
clerks  of  the  county  courts  &c.  and  two  acts 
of  congress,  one  passed  the  15th  February 
1810,  entitled  ''an  act  concerning  the  bank 
of  Alexandria,"  and  the  other  passed  the 
2nd  March  1821,  "to  extend  the  charters  of 
banks  in  the  district  of  Columbia,"— that 
is  to  say,  the  printed  copies  of  those  acts 
of  congress,  in  two  pamphlets  containing 
the  sessions  acts  of  congress,  which  pam- 
phlets were  transmitted  to  the  executive  of 
Virginia,  and  by  the  executive  to  the  clerks 
of  the  county  courts  &c.  to  be  distributed 
among  the  justices  &c.  Whereupon,  the 
•defendant's  counsel  objected  to  the  reading 
of  the  two  acts  of  congress  from  the  printed 
editions  of  the  same,  without  further  au- 
thentication and  proof  that  they  had  been 
truly  copied  from  the  rolls, — insisting  that 
those  acts  of  congress  were  either  foreign 
or  private  acts,  or  both,  and  ought  to  be 
authenticated  as  such ;  but  the  court  over- 
ruled the  objection  and  admitted  the  said 
printed  copies  as  evidence ;  to  which  opinion 
the  defendant's  counsel  excepted.  2.  The 
defendant  then  objected  to  the  reading 
of  the  first  mentioned  act  of  congress,  en- 
titled "an  act  concerning  the  bank  of  Al- 
exandria," because  this  act  w$is  passed  on 
the    15th   February   1810,  and  not  the 

474  15th  February    1811,   which  *was  the 
date  of  the  act  of  that  title  mentioned 

in  the  declaration ;  but  the  court  overruled 
this  objection  also;  and  the  defendant's 
counsel  excepted. 

The  defendant  then  demurred  to  the  evi- 


dence ;  which  was,  1.  The  two  acts  of  as- 
sembly of  Virginia,  and  the  two  acts  of 
congress  before  mentioned.  2.  The  promis- 
sory note  on  which  the  action  was  founded : 
it  was  a  note  payable  sixty  days  after  date 
to  Jonah  Thompson  or  order,  for  4800  dol- 
lars, expressed  to  be  for  value  received,  and 
negotiable  at  the  bank  of  Alexandria  (with 
a  note  at  the  foot  that  it  was  for  the  maker's 
use),  signed  by  Bushrod  Taylor,  and  in- 
dorsed and  assigned  by  Thompson  to  the 
bank  of  Alexandria,  the  signatures  of  both 
being  admitted.  And  3.  parol  evidence, 
that  the  note  was  discounted  at  bank  for 
the  accommodation  of  the  maker,  and  the 
proceeds  placed  to  his  credit.  And  then  the 
defendant  offered  in  evidence  a  bond  ex- 
ecuted by  Jonah  Thompson  and  Jacob 
Hoffman,  in  the  penalty  of  14,473  dollars, 
with  condition,  that  whereas  Thompson  had 
indorsed  a  note  of  Bushrod  Taylor  for  4800 
dollars,  which  was  discounted  at  the  bank 
of  Alexandria,  and  had  been  protested  for 
non-payment,  and  the  bank,  at  Thompson's 
request  and  for  his  relief,  had  caused  suit 
to  be  instituted  on  the  note  against  Tay- 
lor's representative,  in  the  circuit  court  of 
Frederick,  and  the  debt  then  amounted  to 
7236  dollars ;  therefore  if  Thompson  should 
pay  the  said  debt,  with  interest  Ac.  on  or 
before  &c.  then  the  obligation  to  be  void ; 
but  it  was  understood  and  provided,  that 
Thompson  should  have  credit  for  whatever 
sums  of  money  should,  in  the  meantime,  be 
recovered  in  the  suit  aforesaid,  after  de- 
ducting all  costs  of  suit.  And  this  being 
all  the  evidence  in  the  cause,  the  defendant 
demurred  thereto;  and  the  court  ruled  that 
the  plaintiffs  should  join  in  the  demurrer, 
which  thereupon  they  did. 

There  was  a  verdict  for  the  plaintiffs  for 
the  debt  demanded,  with  interest  &c.  sub- 
ject to  the  opinion  of  the  court  on  the  de- 
murrer to  evidence.  Tne  court  held  that 
the  law  on  the  demurrer  was  for  the  plain- 
tiffs, and  gave  them  judgment :  from  which 
the  defendant  appealed  to  this  court. 
475  *Leigh,  for  the  appellant. 
Johnson,  for  the  appellees. 

TUCKER,  P.  The  court  is  of  opinion, 
that  there  is  no  error  in  the  judgment. 

If  the  object  of  the  demurrer  to  the  decla- 
ration was,  to  try  the  right  of  a  foreign 
corporation  to  sue,  that  right  is  settled  by 
the  case  of  Bank  of  Marietta  v.  PindalJ,  2 
Rand.  465,  in  which  my  brother  Cabell  has, 
with  his  accustomed  clearness,  established 
the  afiirmative  of  the  proposition,  upon  the 
soundest  reason,  even  if  it  could  have  been 
doubted,  since  the  case  of  Henriques  v. 
Dutch  West  India  company,  2  Ixl.  Raym. 
1532,  where  a  judgment  having  been  ren- 
dered for  the  company,  it  was,  on  a  writ  of 
error  in  parliament,  assigned  for  error,  that 
a  foreign  corporation  could  not  sue ;  but  the 
judgment  was  afiirmed,  thus  afiirming  also 
the  right  to  sue.  2  Bac.  Abr.  Corporations, 
E.  2,  p.  12.  There  could  be  nothing  then 
in  this  objection.  If  the  object  of  the  de- 
murrer was  to  assert  the  necessity  of  pre- 
sentment and  demand  at  the  bank  of 
Alexandria,  that  objection  is  conclusively 
met  by  the  fact,  that  the  promissory  note 
was  not  payable  there,  though  it  was  nego- 
tiable there;  Barrett  v.  Wills,  4  Leigh  114. 
If  the  defect  for  which   the  defendant  de- 
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murred,  was  any  want  of  form  in  pleading 
the  acts  of  congress  for  the  continuance  of 
the  corporate  powers  of  the  bank,  two  an- 
swers present  themselves:  1.  that  it  was  not 
necessary  to  set  forth  in  the  declaration, 
how  the  company  was  incorporated,  but  it 
would  have  been  sufficient  for  the  plaintiffs, 
on  the  general  issue,  to  prove  their  incor- 
poration ;  Grays  v.  Turnpike  Company,  4 
Rand.  578,  following  the  long  established 
principles  of  the  english  courts:  2.  even  if 
it  had  been  necessary,  the  most  that  can 
be  said  is,  that  it  has  been  informally 
pleaded;  and  upon  the  general  demurrer 
here,  the  defendant  could  not  take  advantage 
of  want  of  form.  The  fact  of  the  incorpo- 
ration, and  the  continuance  of  the  charter, 
is  substantially  alleged. 

Then  as  to  the  exceptions.     It  was  moved 
to   exclude    the    acts    of   congress    as    evi- 
dence; first,    because    they    were  not 

476  *duly   authenticated.      The    evidence 
offered  was  a  copy  of  the  laws  printed 

under  the  orders  of  congress,  by  the  public 
printer,  and  distributed  by  law  to  the  ex- 
ecutives of  the  several  states,  for  the  pur- 
pose of  distribution  among  the  people.  In 
England,  the  printed  statute  books  have 
been  at  times  admitted  as  evidence  of  public 
acts  of  parliament.  Phil.  L*aw  of  Ev. 
[307.]*  So  in  Virginia,  our  printed  statute 
book  is  evidence  of  the  acts  of  the  general 
assembly.  The  printed  statute  book  of  any 
government  thus  seems  to  be  evidence  of 
the  statutes  of  that  government.  And  who 
doubts  it  as  to  the  laws  of  the  U.  States? 
Their  printed  statute  book  is  every  day  re- 
ferred to  as  evidence  of  the  public  acts  of 
congress.  It  is  received  in  all  courts  of  the 
union,  as  evidence  that  cannot  be  contro- 
verted, of  the  statutes  which  it  contains. 
Now,  among  those  statutes  are  the  statutes 
relating  to  this  bank  of  Alexandria.  Even 
if  they  were  private  statutes  (which  I  do 
not  think  they  are),  yet  that  would  only 
prove  that  they  must  be  pleaded,  but  it 
would  not  invalidate  the  evidence  that  they 
were  passed.  Of  that,  the  proof  is  as  com- 
plete, as  of  any  act,  however  universal  in 
its  character.  If,  indeed,  we  could  consider, 
as  to  this  matter,  the  laws  of  congress  for 
the  district  of  Columbia,  in  the  light  of  the 
statutes  of  another  power,  we  should  at  least 
place  them  on  the  footing  of  the  laws  of 
our  sister  states.  And  we  concur  in  the 
opinion  expressed  by  the  supreme  court  of 
Pennsylvania,  that  the  laws  of  a  sister 
state,  printed  by  public  authority,  are  ad- 
missible evidence  without  other  authentica- 
tion. Thompson  v.  Musser,  1  Dall.  462; 
1  Stark.  Law  of  Ev.  part  2,  p.  163,  note  2t. 
Secondly,  it  was  objected,  that  the  act  of 
congress  having  been  misrecited  as  to  date, 
was  not  admissible  in  evidence  to  prove  the 
incorporation  of  the  plaintiffs.  As  to  this, 
without  examining  whether  the  case  is  pre- 
cisely like  those  of  Mowry  v.  Miller,  3  Leigh 
561,  and  Arthur  v.  Crenshaw,  4  Leigh  394, 
it  is  sufficient  to  remark,  that  the  whole  of 
this  recital  is  under  a  videlicet.  The  mate- 
rial   and    substantive    part  of  the  al- 

477  legation    is,    that  the  charter  *of  the 
bank  of  Alexandria  was  continued  by 
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certain  acts  of  congress  to  that  effect  and 
for  that  purpose  passed;  and  then  there 
comes  the  videlicet,  *  *that  is  to  say,  the  act 
of  congress  passed  the  15th  February  1811, 
entitled  Ac."  In  Jackson  v.  Henderson,  3 
Leigh  1%,  the  declaration  alleged  a  pre- 
sentment for  payment  when  the  bill  became 
due  and  payable,  to  wit,  on  the  27th  Decem- 
ber, which  was  the  fourth  day  after  the  time 
appointed  for  payment  of  the  bill;  yet  it 
was  held  the  plaintiff  might  prove  present- 
ment on  the  third  day.  See  also  7  Moore 
266,  and  1  Bing.  23,  where  exactness  as  to 
the  day  is  held  immaterial,  as  the  date  of 
presentation  was  stated  under  a  scilicit. 

Lastly,  it  was  designed,  we  suppose,  by 
the  demurrer  to  evidence,  to  present  the 
question  whether  Thompson's  bond  was 
not  a  discharge  of  the  demand  against  Tay- 
lor. On  this  point  too  we  are  agreed,  that 
as  it  was  not  proved  that  it  was  accepted  as 
a  satisfaction,  or  that  it  had  been  paid,  it 
did  not  extinguish  the  demand  against 
Taylor.  Thompson  was  a  mere  guarantee ; 
and  the  contract  of  a  guarantee  or  surety, 
or  other  person  only  collaterally  bound, 
though  under  seal,  does  not  by  operation  of 
law,  entinguish  the  debt  of  the  principal. 
White  V.  Cuyler,  6  T.  R.  176.  The  admis- 
sion that  the  guarantee  is  only  collaterally 
bound,  implies  that  the  principal  still  re- 
mains directly  bound.  Taylor's  estate  is 
certainly  indebted  to  somebody.  It  was 
confessedly  indebted  to  the  bank ;  and,  un- 
less Thompson's  bond  was  accepted  as  a 
discharge,  or  has  been  paid  by  Thompson, 
Taylor's  estate  is  certainly  not  yet  indebted 
to  him,  and  must,  therefore,  continue  in- 
debted to  the  bank. 

Judgment  affirmed. 
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Equitable     Relief— UsuriouB     Contract— Measure     off 

Relief. t— Though  wbere  one  resorts  to  equity  for 
relief  asraiast  usurious  debt  not  yet  paid,  be  sball 
be  required  to  pay  only  the  principal  advanced  to 
bim,  witbout  even  leffal  interest,  according  to  the 
8rd  section  of  tbe  statute  of  usury  of  Virginia; 
yet  wbere  tbe  debtor  seeks,  in  equity,  an  account 
of  and  decree  for  money  already  paid  on  usurious 
contract,  tbe  measure  of  relief  is  tbe  excess  paid 
above  principal  and  legal  interest:  and  if  bis  pay- 
ments exceed  principal  and  legal  interest,  tbe 
surplus  witb  interest  sball  be  decreed  to  bim. 


♦He  decided  tbe  cause  in  tbe  court  of  cbancery. 
tBquitable  Relief— Usurious   Contracts— Measure   of 

Relief.— Tbougb  wbere  one  resorts  to  equity  for 
relief  against  a  usurious  debt  not  vet  paid,  be  sball 
be  required  to  pay  only  tbe  principal  advanced  to 
bim.  witbout  even  tbe  legral  interest,  according  u> 
tbe  third  section  of  tbe  statute  of  usury  of  Virginia: 
yet,  wbere  tbe  debtor  has  actually  paid  off  and  dis- 
charged tbe  wbole  usurious  debt,  and  flies  bis  bill 
in  equity  against  tbe  lender  for  relief,  tbe  statute 
above  mentioned  does  not  apply  :  and  be  is  entitled 
only  to  tbe  excess  witb  interest  over  and  above 
tbe  aggregate  of  tbe  principal  and  legal  interest  of 
tbe  money  actually  lent  Tbls  doctrine,  announced 
In  Clarkson  v.  Garland.  1  Leigb  147.  and  reaffirmed 
In  tbe  principal  case,  bas  met  witb  approval  In 
Moseley  v.  Brown,  76  Va.  428,  426 ;  Mnnford  ▼.  Mc- 


182 


6  LEIGH 


Spbnglbr  v.  Snapp. 


479-480 


Usury -Pttrsonal  Defence. t—Tlie  plea  of  usury  is  a 
defence  personal  to  the  debtor;  and  so  the  pur- 
chaser of  land  subject  to  a  previous  lien,  cannot 
object  that  the  lien  is  usurious,  but  is  bound  to 
discharge  the  lien,  as  part  of  the  price  of  the  land. 

Usorloos  Mortgage— What  Deemed  a  Payment  of— 
Case  at  Bar.— A.  mortffaffes  to  B.  and  then  executes 
a  deed  of  trust  to  secure  another  debt  to  C— a  bill 
in  chancery  is  filed  by  B.  acainst  A.  to  foreclose 
the  mortiraffe,  and  A.  resists  the  foreclosure  on 
the  ground  that  the  debt  secured  by  the  mortfirace 
is  usurious;  pending  this  suit,  the  land  is  sold 
under  the  deed  of  trust  for  the  debt  due  C.  and  C- 


Veiffh,  98  Va.  449,  451,  S8  S.  E.  Rep.  857  (this  case 
extends  the  doctrine  to  payments  made  upon  a 
usurious  contract  and  expressly  applied  to  the 
interest),  and  Davis  t.  Demming-,  12  W.  Va.  878.  289 
(all  three  cases  citing-  the  principal  case) :  and  is 
expressly  recognized  by  Va.  Code  1887,  sec.  2828. 
which  limits  the  time  within  which  a  suit  may  be 
brouirht  to  recover  back  the  excess  over  the  legal 
interest  and  prescribes  that  the  action  for  the  re- 
covery for  "excess  beyond  the  lawful  interest** 
must  be  brought  within  one  year  after  it  is  paid. 
See  Mnnford  v.  McVeigh,  98  Va.  451,  28  S.  E.  Rep.  857. 

To  the  point,  that  the  third  section  of  the  statute 
of  usury  does  not  apply  to  a  case  of  a  paid  debt,  and 
tliat  the  measure  of  relief  in  such  case  is  the  excess 
above  principal  and  legal  interest,  the  principal 
case  was  also  cited  in  Turpin  v.  Povall.  8  Leigh  101. 

Where  excessive  interest  has  been  paid,  but  the 
debt  or  some  part  of  it  yet  remains  unpaid,  a  court 
of  equity,  in  stating  the  account  between  the  par- 
ties, will  allow  a  credit  upon  the  principal  for 
whatever  usurious  interest  has  been  paid.  Nor- 
veil  V.  Hedrick,  21  W.  Va.  629,  citing  the  principal 
case,  and  Davis  v.  Demmlng,  12  W.  Va.  246,  878.  To 
the  same  point,  see  the  principal  case  cited  In 
Beirer  v.  O'Neal,  88  W.  Va.  1«,  10  S.  E.  Rep.  877.  But 
see  Hunford  v.  McVeigh,  92  Va.  446,  23  S.  £.  Rep. 
86.  1  Va.  Law  Reg.  784, 750,  and  note, 

tUsary— Personal  Defence— Right  of  Purchaser  of 
Land  to  Object  to  Lien  Thereon  as  Usarlous.— 
It  is  well  settled  by  the  decisions  of  this  court 
that  the  plea  of  usury  is  a  defence  personal  to  the 
debtor,  and  that  the  purchaser  of  land  subject  to  a 
previous  lien,  which  he  assumes  to  pay  as  a  part  of 
the  purchase  money,  cannot  object  that  the  lien  is 
usurious,  but  is  bound  to  discharge  the  lien,  as 
part  of  the  purchase  price  of  the  land.  Saunders 
V.  Baltimore  B.  Fund  Ass*n,  99  Va.  148. 144,  87  S.  £. 
Rep.  775,  citing,  among  others,  the  principal  case. 

And  in  Dickenson  v.  Bankers,  etc.,  Co.,  93  Va.  502, 
25  S.  E.  Rep.  548,  it  is  said  :  "Where  land  subject  to 
an  usurious  deed  of  trust  is  conveyed  to  a  grantee, 
who  assumes  the  payment  of  the  debt  named 
therein  as  a  part  of  the  consideration  for  the  con- 
veyance, he  cannot  set  up  the  usury  as  a  defence 
to  a  sale  under  the  deed  of  trust.  He  has  received 
a  consideration  for  his  undertaking  to  pay  the  debt, 
and  will  not  be  permitted  to  get  rid  of  its  payment 
by  relying  upon  a  defence  which  is  personal  to  the 
original  debtor,  and  which  he  has  waived.  Cren- 
shaw V.  Clark.  5  Leigh  69  (side  page  65) ;  Spenol«r  v. 
Snapp,  Id.  519  (side  page  478) ;  Michie  v.  Jeffries, 
21  Gratt  884  ;  Christian  &  Gunn  v.  Worsham,  78  Va. 
100." 

To  the  same  effect,  see  the  principal  case  cited  in 
Hope  V.  Smith,  10  Gratt  221  ;  Michie  v.  Jeffries, 
21  Gratt.  845 ;  Christian  v.  Worsham,  78  Va.  109  ;  Lee 
V.  Feamster,  81  W.  Va.  118  ;  Bensimer  v.  Fell,  85  W. 
Va.  28. 12  S.  E.  Rep.  1061. 

See  further  on  this  subject,  foot-note  to  Crenshaw 
V.  Clark,  5  Leigh  65  :  monographic  note  on  "Usury*' 
appended  to  Coffman  v.  Miller,  26  Gratt  698. 


becomes  the  purchaser  for  the  amount  of  the  debt 
due  him,  the  land  being  so  sold  by  the  trustee  to 
C.  subject  to  B.*s  mortgage,  A.  the  mortgagor  being 
present  and  admitting  that  the  mortgage  debt  was 
to  be  paid,  and  C.  having  no  notice  of  B.*s  mort- 
gage being  usurious:  C.  takes  possession,  and 
afterwards  sells  the  land  to  B.  the  mortgagee: 
many  years  after,  and  after  B.*s  death,  the  suit, 
brought  by  B.  against  A.  to  foreclose  the  mortgage, 
is  dismissed  by  B.*s  representatives:  upon  a  bill 
brought  by  A.  to  set  aside  the  sale  to  B.  and  to 
redeem  the  mortgage.  Held,  l.  The  sale  shall  not 
be  set  aside;  and  2.  as  C.  purchased  subject  to  B.*s 
mortgage,  and  then  sold  to  B.,  this  sale  to  B.  was, 
in  effect  a  payment  of  the  debt  due  on  A.'s  mort- 
gage to  B. ;  so  that,  though  the  mortgage  debt  was 
usurious,  yet  having  been  thus  paid,  A.  is  entitled 
only  to  the  excess  above  principal  and  legal  inter- 
est with  interest  on  such  excess. 

Jacob  Snapp,  by  deed   dated  the  7th  June 
1800,  mortgaged  a  parcel   of  464  acres 

479  of  land  in   Shenandoah   to  ^Christian 
Stover,  to  secure  a  debt  of  ;f  1000.  and 

by  another  deed,  dated  the  25th  of  the  same 
month,  he  mortgaged  the  equity  of  redemp- 
tion of  the  same  land  to  the  same  creditor, 
to  secure  another  debt  of  £500.  And  then, 
by  deed  of  trust,  dated  the  16th  August 
1800,  Snapp  conveyed  the  same  land  (that 
is,  in  effect,  his  equity  of  redemption 
thereof)  to  Jacob  Cook,  trustee,  to  secure  a 
debt  due  to  Joseph  Stover  of  1000  dollars. 

In  November  1803,  Christian  Stover  ex- 
hibited a  bill  in  chancery  against  Snapp, 
in  the  county  court  of  Shenandoah,  to  fore- 
close Snapp's  equity  of  redemption  of  the 
land,  under  the  two  mortgages  of  the  7th 
and  25th  June  1800.  In  June  1804,  the  bill 
was  so  amended  as  to  make  Joseph  Stover 
and  Cook  his  trustee,  parties  defendants; 
but  they  were  never  brought  before  the 
court;  and  in  August  following  the  suit  was 
discontinued  as  to  these  two  defendants. 
In  February  1805,  Snapp  put  in  his  answer 
to  the  bill,  insisting  that  the  debts  secured 
by  the  two  mortgages  to  Christian  Stover, 
were  usurious,  and  the  mortgages  therefore 
void.  A  great  many  depositions  were  taken 
and  filed  by  the  parties,  touching  the  ques- 
tion of  usury.  The  suit  remained  pending 
and  undetermined  in  the  county  court,  dur- 
ing the  lifetime  of  Christian  Stover,  who 
diM  in  1818,  having  by  his  last  will  and 
testament  devised  all  his  claim  upon  the 
land  in  controversy  in  his  suit  against 
Snapp,  to  his  daughter  Catharine  the  wife 
of  Anthony  Spengler;  whereupon,  the  suit 
was  revived  in  the  name  of  Stover's  execu- 
tors; but  in  December  1818,  it  was  dismissed 
by  the  plaintiffs. 

Shortly  after  the  above  mentioned  suit  of 
Christian  Stover  against  Snapp,  in  the 
county  court  of  Shenandoah,  namely,  in 
August  1804,  Snapp  exhibited  a  bill  in  the 
superior  court  of  chancery  of  Staunton, 
against  Joseph  Stover  and  Cook  his  trustee, 
stating,  that  Cook,  the  trustee,  at  the  in- 
stance of  Joseph  Stover,  was  about  to  make 
sale  of  the  land  under  the  deed  of  trust  of 
the  16th  August  1800,  to  secure  the  debt  of 
1000  dollars  to  Joseph  Stover;  and  alleging 
that    he    had    executed  that    deed    of 

480  trust,  under  the  '^impression    that    it 
was  a  mortgage,  which  was  the  secu- 
rity   he    had   agreed   and  intended  to  give. 
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and  the  deed  of  trust,  instead  of  a  mortgage, 
had  been  obtained  from  him  by  deception 
and  fraud;  that,  moreover,  the  amount  of 
the  debt  which  he  justly  owed  to  Joseph 
Stover  was,  in  fact,  less  than  the  sum  of 
1000  dollars ;  and  that,  at  any  rate,  it  would 
be  unjust  and  oppressive,  that  the  trustee 
should  sell  more  of  the  mortgaged  land  than 
would  be  sufficient  to  satisfy  the  debt :  and, 
therefore,  the  bill  prayed  an  account  to  as- 
certain the  real  amount  of  debt  due,  and  an 
injunction  to  inhibit  Cook,  the  trustee,  from 
proceeding  to  sell  under  the  deed  of  trust 
till  further  order.  The  chancellor  awarded 
an  injunction  to  restrain  Cook,  the  trustee, 
from  selling  more  of  the  land  than  would 
suffice  to  satisfy  the  debt  of  1000  dollars, 
with  interest  and  charges,  but  refused  to 
interfere  further.  Joseph  Stover  answered 
the  bill,  declaring  that  the  sum  of  1000  dol- 
lars mentioned  in  the  deed  of  trust,  was 
really  due  to  him ;  shewing  that  the  land 
was  under  the  incumbrance  of  the  two  prior 
mortgages  to  Christian  Stover;  and,  there- 
fore, insisting,  that  the  trustee  ought  not 
to  be  restrained  from  selling  the  whole  sub- 
ject, since  as  it  must  be  sold  subject  to  the 
prior  incumbrances,  it  was  probably  not 
more  than  sufficient  to  pay  the  debt  due 
him.  In  November  1804,  the  chancellor  dis- 
solved the  injunction,  and  in  April  1805, 
dismissed  the  bill. 

Then,  Cook,  the  trustee,  at  the  instance 
of  Joseph  Stover,  proceeded  to  make  sale  of 
the  land,  at  public  auction,  under  and  in 
pursuance  of  the  deed  of  trust  of  August 
1800,  subject  to  the  prior  incumbrances  of 
Christian  Stover's  mortgages,  to  satisfy  the 
debt  of  1000  dollars  due  Joseph  Stover;  at 
which  sale  Joseph  Stover,  the  creditor,  bid 
the  amount  of  the  debt  &c.  then  due  to  him, 
being  1282  dollars,  and  became  the  purchaser 
at  that  price.  This  sale  was  made  on  the 
6th  April  1805;  and  the  purchaser,  immedi- 
ately afterwards,  took  possession  of  all  the 
premises,  except  one  half  of  the  dwelling 
house  thereon,  which  he  left  in  Snapp's 
possession.  Cook,  the  trustee  conveyed  the 
land  to  him  by  deed  dated  the  5th 
481  June  1807.  On  the  *18th  day  of  the 
same  month,  Joseph  Stover,  in  con^ 
sideration  of  1320  dollars,  conveyed  and  de- 
livered possession  of  the  premises  to  his 
brother.  Christian  Stover,  the  mortgagee, 
claiming  under  Snapp*s  two  mortgages  of 
the  7th  and  25th  June  1800,  to  foreclose 
which  Christian  Stover's  suit  in  chancery 
against  Snapp,  had  been  brought  in  the 
county  court  of  Shenandoah,  and  was  then 
pending. 

And  after  that  suit  was  dismissed  in  De- 
cember 1818,  Anthony  Spengler  and  Catha- 
rine his  wife,  claiming  as  devisees  of 
Christian  Stover,  brought  a  writ  of  right 
against  Snapp,  in  the  county  court  of  Shen- 
andoah, for  the  dwelling  house  upon  the 
land,  of  which  Snapp  still  held  possession ; 
and  the  demandants  recovered  judgment  in 
August  1821,  which,  in  September  1822, 
was  affirmed  by  the  circuit  court  of  Shen- 
andoah. 

Whereupon  Snapp  exhibited  a  bill,  in  the 
superior  court  of  chancery  of  Winchester, 
against  Spengler  and  wife,  the  execut^^rs  of 
Christian  Stover,  and  the  administrator  of 
Joseph    Stover,  setting    forth    the    history 


of  the  transactions  as  above  detailed ;  ex- 
hibiting the  deeds,  and  copies  of  the  records 
of  the  former  suits;  and  alleging,  that  the 
two  debts  of  ;f  1000.  and  ;^500.  secured  by 
the  two  mortgages  to  Christian  Stover  of 
the  7th  and  25th  June  1800,  were  contracted 
in  a  course  of  usurious  dealings,  in  which 
the  mortgagee  had  practised  the  grossest 
extortion  upon  him :  that  after  it  had  been 
discovered  that  Christian  Stover  could  not 
succeed  in  the  suit  he  had  brought  against 
Snapp,  in  the  county  court  of  Shenandoah 
to  foreclose  the  mortgages,  Joseph  Stover 
proceeded  to  enforce  his  deed  of  trust  of 
August  1800,  and  caused  the  land  to  be  sold 
under  that  deed  of  trust  for  the  debt  of  1000 
dollars  thereby  secured,  and  became  himself 
the  purchaser  for  the  debt,  interest  and 
charges ;  that  he  was  the  only  bidder  at  the 
sale,  nor  were  any  other  persons  present  to 
bid,  and  if  there  had  been,  the  controversy 
then  pending  as  to  the  validity  of  the 
mortgages  to  Christian  Stover,  would  have 
deterred  them  from  bidding:  that  Joseph 
Stover,  claiming  under  the  conveyance  of 
Cook  the  tr  lift  tee,  took  possession  of 
482  the  whole  "^of  the  land  and  one  half 
of  the  dwelling  house,  and  then  sold 
the  property  to  Christian  Stover,  who 
thereupon  took  like  possession :  that  the 
sale  of  the  land  under  Joseph's  deed  of 
trust,  and  his  subsequent  conveyance  to 
Christian,  was  a  contrivance  between  the 
two  brothers,  to  avoid  the  objection  to 
the  validity  of  Christian's  two  mortgages, 
and  to  render  a  decree  for  the  foreclos- 
ure thereof  unnecessary :  that  Joseph  and 
Christian  Stover,  both,  after  they  had 
thus  purchased  and  got  possession  of  the 
land,  assured  Snapp,  that  so  soon  as  they 
should  receive  from  the  rents  and  prof- 
its thereof,  the  principal  of  the  debts 
justly  due  Christian  with  legal  interest  (ex- 
cluding the  usury),  he  should  have  his  land 
again;  and  Christian,  in  his  will,  had  de- 
vised to  his  daughter,  Mrs.  Spengler,  his 
claim  upon  the  land :  and  that  the  rents  and 
profits  accrued  since  Joseph  and  Christian 
Stover  had  acquired  and  held  possession, 
were  more  than  sufficient  to  discharge  the 
principal  of  the  debt  really  due  to  him  with 
legal  interest.  Therefore,  the  bill  prayed, 
that  the  sale  and  conveyance  made  by  the 
trustee  Cook  to  Joseph  Stover,  and  Joseph's 
sale  and  conveyance  to  Christian,  should 
be  set  aside ;  that  if  Snapp  should  be  able 
to  prove  the  usury  in  the  mortgages  to 
Christian  of  June  1800,  without  a  discovery 
from  the  defendants,  the  mortgages  should 
be  declared  void  and  annulled :  that,  in  all 
events,  he  should  be  permitted  to  redeem, 
upon  payment  of  what  was  justly  and  legally 
due  to  Christian's  estate,  after  applying  the 
rents  and  profits  of  the  land  to  the  discharge 
of  the  debt;  that  Spengler  and  wife  should 
be  injoined  from  executing  the  judgment 
which  they  had  recovered  in  their  writ  of 
right  for  the  house  on  the  mortgaged  land; 
and  general  relief. 

The  defendants,  in  their  answers,  dis- 
claimed all  personal  knowledge  of  the  trans- 
actions, but  declared  their  belief,  that  the 
allegations  of  the  bill  on  which  the  plaintiff 
founded  his  claim  for  relief,  were  unfounded 
in  fact, — and  called  for  proof  thereof. 

There  was  proof  adduced,  sufficient  in  the 
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opinion  of  tlie  chancellor  and  of  this 
court,  to  shew,  that  the  debts  secured 
483  *to  Christian  Stover  by  the  mortgages 
of  June  1800,  were  usurious,  and  that 
the  rate  of  usury  exacted  by  him  from 
Snapp,  and  included  in  the  debts  secured 
by  the  mortgages,  was  at  least  twenty  per 
cent. 

There  was  proof,  that  there  were  present 
at  the  sale  made  by  CxKik,  the  trustee,  to 
Joseph  Stover,  in  April  1805,  eight  persons, 
four  of  whom  were  monied  men,  able  to 
make  a  purchase  of  the  subject ;  that  three 
of  these  were  bidders  at  the  sale ;  that  the 
subject  was  sold  subject  to  the  incumbrance 
of  the  prior  mortgages  to  Christian  Stover ; 
that  Snapp  was  present,  and  made  no  ob- 
jection to  the  sale  being  made  subject  to 
that  incumbrance,  or  to  the  validity  of  the 
mortgages  to  Christian  Stover,  on  account 
of  the  usurious  character  of  the  debts  thereby 
secured ;  and  that  the  aggregate  of  the  two 
debts  secured  by  the  mortgages  to  Christian 
Stover  (taken  at  their  nominal  amount) 
and  of  the  debt  due  Joseph  Stover,  with  in- 
terest thereon,  respectively,  was  the  fair 
value  of  the  land  in  cash,  or  at  least,  not  a 
very  inadequate  price. 

There  was  no  proof  of  any  unfairness  in 
conducting  the  sale  made  by  the  trustee. 
Cook;  no  proof,  that  Joseph  Stover,  had 
any  notice  of  the  controversy  between  his 
brother  Christian  and  Snapp,  then  pending 
in  the  county  court  of  Shenandoah,  upon 
Christian's  bill  to  foreclose  the  two  mort- 
gages of  June  1800;  no  proof,  that  Joseph 
had  notice  of  Snapp's  objection  to  the 
validity  of  those  mortgages  on  the  ground 
of  usury;  and  no  proof  touching  the  allega- 
tion in  Snapp's  present  bill,  that  Joseph  or 
Christian  Stover,  after  he  made  the  pur- 
chase and  got  possession  of  the  land,  as- 
sured Snapp,  that  so  soon  as  he  should 
receive  the  principal  of  the  debts  justly  due 
Christian  with  legal  interest,  Snapp  should 
have  his  land  again.  And  there  was  satis- 
factory proof,  in  the  opinion  of  this  court, 
that  Snapp  said,  at  the  sale,  that  he  was 
willing  that  all  the  mortgages  on  the  land 
should  be  satisfied,  though  he  objected  to 
the  sale  of  more  of  the  land  than  enough  to 
satisfy  the  debt  due  to  Joseph  Stover. 
484  *The  chancellor,  declaring,  that  the 

sale  of  the  land  by  Cook,  the  trustee, 
to  Joseph  Stover,  was  improperly  made 
while  Christian  Stover's  suit  was  pending 
in  the  county  court  of  Shenandoah  to  fore- 
close Snapp's  equity  of  redemption, — that 
the  two  mortgages  of  Snapp  to  Christian  of 
June  1800,  were  usurious,  and  the  rate  of 
usury  20  per  cent.,  and  that  Snapp  was  now 
entitled  to  redeem  by  paying  the  principal 
sums  justly  and  legally  due  to  Christian, 
without  interest,  therefore  decreed,  that 
Cook's  sale  and  conveyance  to  Joseph 
Stover,  and  Joseph's  sale  and  conveyance 
to  Christian,  should  be  set  aside,  except 
that  the  same  should  stand  as  a  securit)^  for 
the  principal  and  interest  of  the  debt  due 
Joseph,  and  paid  to  him  by  Christian  in 
June  1807 ;  and  the  court  directed  accounts 
to  be  taken  of  the  rents,  issues  and  profits 
of  the  land,  while  the  same  was  in  the  pos- 
session of  Joseph  Stover,  Christian  Stover, 
and  Spengler  and  wife,  respectively. 

The  report  of  the  commissioner  shew,  that 


the  whole  of  the  debt  and  interests  due  Jo- 
seph Stover,  and  the  whole  of  the  principal 
of  the  debts  justly  and  legally  due  to  Chris- 
tian, had  been  satisfied  and  discharged  by 
the  rents  and  profits  of  the  land,  and  that 
there  was  a  balance  of  26  dollars  due  to 
Snapp. 

Whereupon,  the  court  decreed,  that  pos- 
session of  the  land  should  be  delivered  by 
the  defendant  Spengler  to  Snapp,  and  that 
he  should  pay  him  the  balance  of  26  dollars 
reported  to  be  due  to  him. 

Spengler  appealed  to  this  court. 

The  cause  was  argued  here,  at  a  former 
term,  by  Stanard  for  the  appellant  and 
Johnson  for  the  appellee,  and  the  judges 
pronounced  their  opinions  that  the  decree 
should  be  reversed,  as  follows : 

BROCKENBROUGH,  J.  The  bill  charges 
that  gross  usury  was  practised  by  Christian 
Stover  upon  the  plaintiff  Snapp,  and  that 
the  two  mortgages  of  June  1800  were  ex- 
ecuted for  the  purpose  of  securing  the 
485  usurious  debts.  We  have  *not  the 
benefit  of  .the  answer  of  the  person 
charged  with  the  usury,  as  he  was  dead  be- 
fore the  suit  was  brought.  His  representa- 
tives were  not  privy  to  the  transaction,  and 
they  call  for  full  proof  of  the  corrupt  agree- 
ments. There  are  sundry  witnesses  who 
testify  to  the  distinct  acknowledgments  of 
Christian  Stover  as  to  the  character  of  the 
loans  and  the  extent  of  the  usury.  [Here 
the  judge  stated  the  evidence.]  I  am  of 
opinion,  that  this  evidence  is  sufficient  to 
support  the  allegations  of  the  bill,  touching 
that  subject,  and  that  the  chancellor  did  not 
err  in  deciding  that  twenty  per  cent,  was 
the  rate  at  which  the  money  was  loaned ; 
indeed,  I  think  the  estimate  is  too  low. 

The  next  question  is,  whether  the  sale 
made  under  the  deed  of  trust,  which  was 
executed  to  secure  the  debt  of  1000  dollars 
to  Joseph  Stover,  ought  to  be  set  aside. 
The  chancellor  was  of  opinion,  that  the  sale 
was  improperly  made  whilst  the  suit  in 
Shenandoah  county  court,  which  Christian 
Stover  had  brought  to  foreclose  the  mort- 
gages on  the  same  land,  was  pending.  But 
neither  Joseph  Stover,  nor  Cook,  the  trus- 
tee, were  parties  to  that  suit.  It  is  true 
that  in  June  1804,  a  few  months  after  that 
suit  had  been  commenced,  the  plaintiff  in 
that  suit  obtained  leave  to  make  them  par- 
ties, but  in  August  following,  the  suit  was 
dismissed  as  to  them,  and  the  bill  was  not 
amended  in  that  particular.  During  the 
short  period  in  which  they  were  parties, 
Snapp  had  not  answered,  and,  conse- 
quently, there  was  nothing  in  that  suit 
which  could  possibly  affect  Joseph  Stover, 
nor  give  him  notice  of  Snapp's  defence,  nor 
of  his  equity.  I  cannot  perceive  why  the 
pendency  of  that  suit  should  present  any 
obstacle  to  Joseph  Stover's  proceeding  to 
sell  under  his  deed  of  trust.  Nor  indeed 
do  I  find  any  evidence  to  prove,  that  up  to 
the  time  of  the  sale,  or  at  the  sale,  Joseph 
Stover  had  any  notice  of  Snapp's  equity 
against  Christian's  two  mortgages.  That 
sale  was  made  in  April  1805.  In  the  pre- 
ceding August,  Snapp  had  presented  his 
bill  to  the  court  of  chancery  of  Staunton, 
to  restrain  Joseph  Stover  from  selling  under 
his  deed  of  trust,  and  there  were  two  grounds 
on    which    he    asked    for   the    injunction : 
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first)  that    he    had  signed  *the   deed, 

believing  it  to  be  a  mortgage,  and  not 
a  deed  of  trust,  in  which  he  had  been  de- 
ceived ;  and  secondly,  that  the  whole  of  the 
money  which  the  deed  was  executed  to  se> 
cure,  was  not  due :  he  also  prayed,  that  the 
trustee  might  be  restrained  from  selling 
more  of  the  land  than  was  sufficient  to  pay 
Joseph  Stover's  debt.  The  injunction  was 
refused  on  the  two  former  grounds,  but 
granted  for  the  latter  purpose.  It  was  dis- 
solved in  November  1804,  and  the  bill  dis- 
missed in  1805,  just  before  the  sale.  It  is 
to  be  remarked,  that,  in  that  bill,  Snapp 
did  not  mention  his  mortgages  to  Christian 
Stover,  or  make  any  suggestion,  or  give 
any  notice  to  Joseph,  that  he  had  any  equity 
against  them.  Nor  did  Snapp  give  any 
notice  to  the  trustee,  nor  to  Joseph  Stover, 
nor  to  the  bidders,  at  the  time  of  the  sale, 
of  any  objection  to  those  mortgages.  He 
did,  indeed,  object  to  the  sale,  but  it  was 
one  of  the  grounds  on  which  he  had  been 
defeated  by  the  chancellor.  He  insisted 
that  only  so  much  of  the  land  should  be 
sold  as  would  be  sufficient  to  satisfy  the 
deed  of  trust.  The  land  was  offered  for  sale 
under  the  deed,  subject  to  the  incumbrance 
of  the  prior  mortgages;  and  although  the 
fairest  opportunity  was  then  presented  to 
give  notice  to  both  the  trustee  and  cestui 
que  trust,  of  his  objection  to  those  mort- 
gages, yet  not  a  word  was  said  on  the  sub- 
ject. There  was  not,  then,  any  valid 
objection  to  the  sale  on  that  score. 

Was  the  sale  unfairly  conducted?  At  this 
distance  of  time,  and  after  an  interval  of 
sixteen  years  between  the  sale  and  the  com- 
mencement of  this  suit,  it  is  probably  diffi- 
cult to  get  at  the  exact  truth.  But  according 
to  the  evidence,  it  appears  to  have  been  a 
public  sale,  duly  advertized:  there  were 
eight  persons  present,  including  the  trustee : 
four  of  the  company  were  monied  men,  able 
to  purchase  the  land :  two  of  those  persons, 
bid  for  it,  and  there  was  another  bidder 
who  was  not  a  monied  man.  The  land  was 
cried  out  to  the  cestui  que  trust.  But  the 
best  evidence  that  it  was  not  an  unfair  sale 
is,  that  the  price  given  for  it,  if  not  full, 
was  not  grossly  inadequate.  The  incum- 
brances were  considerable,  and  it  was  sold, 

as  it  necessarily  must  have  been, 
487      *subject  to   the    prior   incumbrances. 

The  debt  of  Joseph  Stover  was  1000 
dollars  with  interest  from  August  1800,  and 
that  of  Christian  Stover  was  5000  dollars 
with  interest  from  June  1800.  The  sale  was 
for  cash,  and  according  to  the  evidence,  it 
could  not  have  been  sold  on  a  credit  for 
much  more.  The  purchaser,  whoever  he 
might  be,  was  obliged  to  consider  Christian 
Stover*s  debt  as  wholly  due,  and  unim- 
peached.  Whether  there  was  any  usury  in 
it  or  not,  was  a  question  between  Snapp 
and  Christian  Stover,  which  it  was  not  safe 
for  the  purchaser  to  trouble  himself  with. 
If  he  had  known,  that  Snapp  had  charged 
that  the  debt  was  infected  with  usury,  yet 
he  could  not  know  how  it  would  be  ulti- 
mately decided,  and  if  it  should  happen  that 
the  decree  of  the  court  should  be  in  favor 
of  the  purity  of  the  debt,  the  purchaser 
would  be  obliged  to  pay  to  the  incum- 
brancer, the  whole  amount  of  his  lien ;  the 
principal  with  the  accumulated  interest.     It 


has  not,  therefore,  been  proved  that  there 
was  any  fraud  in  -the  sale.  It  is  true,  that 
we  are  apt  to  suspect  from  the  relation  sub- 
sisting between  the  Stovers,  that  there  was 
some  secret  understanding  and  a  combina- 
tion between  them,  to  get  the  land  of 
Snapp,  in  exchange  for  an  usurious  debt. 
But  suspicion  is  not  proof,  and  however 
griping  and  oppressive  the  conduct,  of 
Christian  Stover  may  have  been,  there  is 
nothing  proved  against  Joseph,  that  is  hard 
or  unfair.  He  waited  several  years  for  his 
money,  after  he  might  have  compelled  a 
sale ;  his  debtor  threw  obstacles  in  the  way 
of  his  recovering  it,  which  it  cost  him  some 
trouble  and  expense  to  remove ;  and,  finally, 
he  gave  a  fair  price  for  the  land,  at  a  public 
sale. 

If  Joseph  Stover  had  continued  the  owner 
of  this  property  (as  he  did  for  two  years), 
I  do  not  think  it  possible  that,  without  fur- 
ther proof  of  combination  than  this  record 
presents,  any  application  could  have  been 
listened  to,  for  the  purpose  of  depriving  him 
of  the  benefit  of  his  purchase.  Christian 
Stover  was  the  derivative  purchaser  from 
him ;  and  although  he  was  fully  apprised  of 
Snapp's  objection  to  his  mortgages,  and  of 
his  equity  against  them,  yet  he  must  stand 
in  the  place  of  Joseph,  the  original 
488  purchaser  without  *notice  of  that 
equity.  Sugd.  Law  Vend.  531.  The 
fact  of  that  derivative  purchaser  being  him- 
self the  user  whose  incumbrance  was  ob- 
jected to,  was  a  circumstance  that  had  great 
weight  with  die,  at  first,  in  inducing  a  very 
strong  suspicion  that  there  was  a  combina- 
tion between  the  two  brothers  to  produce  a 
fraudulent  sale,  and  caused  me  to  hesitate 
on  the  question  of  vacating  it;  but  I  am 
now  satisfied,  that  that  circumstance  alone 
is  not  sufficient  to  fix  a  fraud  on  Joseph 
Stover,  the  original  purchaser,  or  to  deprive 
the  purchaser  from  him  of  his  bargain. 

I  do  not  think  that  Snapp  can  complain 
that  the  sale  is  not  vacated :  his  own  laches 
would  probably  have  been  sufficient  to  pre- 
vent that  result,  if  it  would  have  been 
otherwise  proper.  He  waited  from  1805 
till  1821  without  bringing  a  suit.  In  the 
meantime  Christian  Stover  has  died,  and 
has  devised  this  land  to  one  of  his  children, 
as  her  portion  of  his  estate.  After  so  gr'^at 
a  delay,  I  do  not  think  that  the  sale  should 
be  disturbed.  Gregory  v.  Gregory,  Coop. 
Ch.  Rep.  201. 

The  allegation  in  the  bill,  that  both  Jo- 
seph Stover  and  Christian  Stover  had  prom- 
ised that  they  would  restore  the  land,  as 
soon  as  their  respective  debts  should  be 
paid  from  the  rents  and  profits,  is  not  sup- 
ported by  the  proofs,  and  therefore  must 
be  disregarded. 

Although  the  sale  should  not  be  disturbed, 
yet  relief  should  be  extended  to  Snapp,  on 
the  ground  of  usury.  The  objection  of  time 
does  not  lie  to  this  relief.  The  controversy 
respecting  the  usury  was  kept  up  in  the 
county  court  of  Shenandoah,  from  1803  till 
December  1818;  it  was  not  till  this  last 
period  that  the  bill  in  that  court  was 
dismissed  by  the  executor  of  Christian 
Stover.  Immediately  after  that,  the  writ 
of  right  was  brought,  by  the  judgment 
in  which,  Snapp  lost  the  hold  he  had 
on    the    last   remnant   of   his  land.     With- 


186 


6  LEIGH 


Spjsngi«br  V,  Snapp. 


489-491 


oat  losing  any  further  time  he  instituted 
this  suit. 

Then,  what  is  the  measure  of  relief  to  be 
extended    to    him?    I   am  of  opinion,  that, 
as  the  debt  in  this  case   was   not  outstand- 
ing, but  must  be  considered  as  having  been 
paid   on   the  6th  April  1805,  when  Jo- 

489  seph  Stoyer  purchased  the  *land  sub- 
ject   to   the  liens  of  Christian  Stover 

on  it,  the  appellee  Snapp  is  entitled,  on  the 
principles  of  equity,  and  according  to  the 
decision  of  this  court  in  Clarkson's  adm'r 
V.  Garland,  1  Leigh  147,  to  recover  back 
from  the  executors  of  Christian  Stover,  the 
excess  which  was  on  that  day  so  paid  to  the 
lender,  above  the  principal  and  interest  due 
to  him,  with  interest  on  that  excess  till 
paid,  with  costs  in  both  courts.  J  am  also 
of  opinion,  that  the  appellants,  Spengler 
and  wife,  should  be  quieted  in  their  posses- 
sion of  the  land,  and  recover  their  costs  in 
both  courts  against  Snapp.  Therefore,  the 
chancellor's  decree  should  be  reversed,  and 
a  decree  entered  upon  these  principles. 

CARR,  J.  There  are  two  questions  in 
this  cause :  1.  Shall  the  sale  of  Snapp's  land 
to  Joseph  Stover,  be  set  aside?  2.  Was 
there  usury  in  the  two  debts  of  ;f  1000.  and 
;(f500.  to  secure  which  the  mortgages  to 
Christian  Stover  of  June  1800  were  executed? 
If  there  was  no  usury,  Snapp  has  no  claim 
to  relief  of  any  kind.  Without  recapitulat- 
ing the  evidence,  I  shall  say,  I  agree  with 
the  chancellor,  that  the  transactions  be- 
tween those  parties  were  usurious.  The 
evidence  is  in  some  degree  vague,  yet  it  is 
sufficient  to  fasten  the  conviction  on  my 
mind,  that  for  a  series  of  years,  there  was 
from  time  to  time  a  borrowing  and  lending 
in  which  there  was  griping  usury  practised ; 
and  that  this  practice  extended  to  the  debts 
for  which  the  mortgages  were  given.  The 
chancellor  has  fixed  the  excess  at  twenty 
per  cent,  and  I  shall  not  differ  with  him  on 
this  point.  Nor  do  I  think,  that,  under  the 
particular  circumstances  of  this  case,  es- 
pecially the  pendency  of  the  suit  brought 
by  Christian  Stover  to  foreclose,  in  which 
this  question  of  usury  was  raised,  the  delay 
in  filing  this  bill  ought  to  prevent  the  plain- 
tiff from  getting  relief  against  the  repre- 
sentatives of  Christian  Stover,  for  the  ex- 
cess beyond  legal  interest. 

The  question  is,  how  shall  this  relief   be 

given?    Shall  it  be  by  setting  aside  the  sale 

of  the  land  and  taking  an    account  of  rents 

and    profits?    The   chancellor   has  said  so, 

but  in  this  I  differ  with  him  entirely. 

490  Sixteen    years   elapsed  *between    the 
sale  of  the  land,  and  the  filing  of  this 

bill.  In  the  interval,  the  vendee  sold  it, 
and  the  second  vendee  died,  having  held 
possession,  without  a  claim,  until  in  1818. 
He  devised  it  to  his  daughter  by  his  will, 
dated  in  1817.  Under  these  circumstances, 
the  vice  in  the  original  sale  must  be  gross 
and  palpable,  and  the  excuse  for  delay  most 
satisfactory,  to  justify  equity  in  setting 
aside  the  whole  proceeding;  turning  into 
tenants,  men  who  had  considered  themselves 
owners,  and  disappointing  the  family  ar- 
rangement, founded  on  that  supposed  own- 
ership. I  shall  not  cite  again  the  cases 
shewing  the  weight  given  to  time,  under 
such  circumstances,  but  content  myself  with 


referring  to  my  opinion  in  the  case  of  Carr 
V.  Chapman,  lately  decided,  ante  171. 

Let  us  look  now  to  the  facts  attending  the 
sale.  In  August  1800,  a  few  months  after 
the  mortgages  to  Christian  Stover,  Snapp 
executed  a  deed  of  trust  of  the  same  land, 
to  secure  the  sum  of  1000  dollars  to  Joseph 
Stover.  In  August  1804,  the  trustee,  being 
about  to  sell  the  land,  Snapp  filed  a  bill  in 
the  court  of  chancery  of  Staunton  to  stop 
the  sale.  The  objections  taken  in  that  bill 
were,  1.  that  the  plaintiff  meant  to  give  a 
mortgage,  and  supposed  he  was  executing 
a  mortgage,  when  he  executed  the  deed  of 
trust ;  2.  that  he  did  not  owe  Stover  as  much 
as  1000  dollars ;  and  3.  that  they  were  about 
to  sell  the  whole  tract,  when  a  part  would 
pay  the  debt.  The  chancellor  granted  the 
injunction.  It  was  answered,  and  disproved 
in  every  point:  the  answer,  among  other 
things,  disclosed  the  fact  of  the  two  previ- 
ous liens  of  Christian  Stover,  and  stated 
this  as  a  reason  why  the  whole  must  be 
sold,  as  the  sale  would  be  subject  to  those 
liens.  Notwithstanding  this  disclosure, 
Snapp  produced  no  evidence  to  impeach 
those  liens  at  that  time,  and  the  injunction 
was  dissolved.  In  1805,  the  trustee  again 
advertised,  and  in  April  1805,  a  sale  of  the 
land  was  made,  at  which  Joseph  Stover  be- 
came the  purchaser.  The  land  was  pro- 
claimed to  be  sold,  subject  to  the  liens  of 
Christian  Stover;  and  Joseph  gave  for  it 
the  amount  of  his  own  debt,  took  possession 
under  the  sale,  got  a  deed  from  the  trustee, 

and  in  1807,  sold  to  Christian,  who  (as 
491      before  *stated)  held  it  till   his  death. 

The  objections  to  this  sale,  in  the 
present  bill  filed  in  1821,  are,  1.  that  there 
were  no  bidders,  and  consequently  that  the 
land  was  sacrificed,  being  sold  at  a  sum 
greatly  under  its  value ;  2.  that  the  purchase 
by  Joseph  Stover,  and  his  subsequent  sale 
to  his  brother,  was  a  plot  contrived  between 
them  to  extricate  the  usurious  claims  of 
Christian  from  the  danger  or  difficulty 
which  attended  the  collection  of  them. 
With  respect  to  the  charge  that  there  were 
no  bidders,  it  is  in  full  proof,  that  there 
were  eight  persons  present,  four  of  whom 
were  monied  men,  able  to  buy,  and  that 
three  or  four  persons  were  bidders,  and 
though  many  witnesses,  nearly  all  who 
were  present,  were  examined,  not  one  of 
them  has  made  the  slightest  charge  of  fraud 
or  unfairness  in  any  part  of  the  sale  They 
say,  that  Snapp  said  he  was  willing  to  pay 
all  the  liens,  but  insisted,  that  only  a  part 
of  the  land  should  be  sold.  Some  of  them 
say,  they  thought  the  land  sold  for  too  lit- 
tle; others,  that  they  would  not  have  given 
the  amount  of  all  the  liens  for  it.  As  to 
the  price,  Joseph  Stover  buying  subject  to 
Christian's  liens,  and  no  objection  being 
taken  to  them,  must  be  considered  as  giving 
for  the  land,  the  full  amount  of  the  three 
liens.  The  case  of  De  Wolf  v.  Johnson,  10 
Wheat.  362,  decides,  that  the  plea  of  usury 
is  personal,  and  that  a  purchaser  of  land, 
with  a  lien  on  it,  cannot  shew  that  such  lien 
is  usurious,  but  must  pay  it,  as  a  part  of 
the  price  of  the  land.  Thus,  the  purchase 
money  was  about 7800  dollars;  and  this,  ac- 
cording to  the  evidence,  was  not  far  below 
the  value;  no  greater  sacrifice  than  every 
man  must  expect  to  make,  who  has  to  suffer 
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a  forced  sale  of  his  land.  With  respect  to 
the  charge  of  conspiracy  between  the 
brothers,  there  is  not  a  shadow  of  proof  to 
support  it,  except  the  fact  that  they  were 
brothers.  Surely  this  is  not  enough.  It 
will  be  remarked,  that  there  is  no  charge  in 
this  bill,  against  the  debt  due  to  Joseph 
Stover:  his  claim  is  admitted  to  have  been 
entirely  fair.  If  this  bill,  then,  had  been 
recently  brought,  I  see  no  ground  on  which 
Snapp  could  have  succeeded  in  setting  aside 
the  sale,  though  possibility  it  might  have 
staid  it,  till  the  character  of  Christian 

492  Stover's   claim  *^had    been  settled,  if 
Snapp  had  chosen   to  file  a  bill   with 

that  object;  but  this  we  see  he  would  not 
do,  though  in  a  manner  invited  to  it  by  the 
answer  to  his  bill  in  the  court  of  chancery 
of  Staunton.  But  upon  this  bill  filed  in 
1821,  without  the  shadow  of  an  excuse  for 
the  delay,  and  Snapp  residing  all  the  while 
on  the  very  land, — after  too,  both  the 
Stovers  had  gone  to  their  graves,  and  the 
land  was  in  the  hands  of  innocent  devisees, 
— I  can  never  consent  to  setting  aside  the 
sale. 

How  then  shall  we  relieve  Snapp  against 
the  usury?  My  opinion  is,  that  we  should 
deduct  the  twenty  per  cent,  excess  from  the 
two  debts  due  to  Christian  Stover,  having 
allowed  him  legal  interest  on  the  debts 
justly  due  him,  up  to  the  sale  of  the  land 
by  Joseph  Stover  to  him,  and  charge  inter- 
est on  such  excess  from  the  sale  by  Joseph 
to  Christian ;  and  for  the  balance  a  decree 
should  be  entered  against  the  executors  of 
Christian  Stover,  with  all  the  costs  of  this 
suit. 

BROOKE,  J.  I  concur  in  the  opinions 
that  have  been  delivered  in  all  respects. 

CABELL,  J.  I  also  concur  in  the  opin- 
ions of  my  brother  judges  upon  the  main 
points,  but  I  doubt  as  to  the  measure  of  re- 
lief. I  incline  to  think,  that  this  must  be 
regarded  as  an  application  to  equity  for  re- 
lief against  usury  in  a  debt  outstanding 
and  unpaid,  under  the  3rd  section  of  our 
statute,  1  Rev.  Code,  ch.  102,  p.  374.  My 
brethren  think,  that  the  debts  that  were  due 
to  Christian  Stover,  were  paid  by  Joseph 
Stover's  sale  of  the  land  to  him  in  1807.  I 
do  not  concur  in  that  view  of  the  transac- 
tion. 

This  last  point,  whether  the  debts  secured 
by  two  mortgages  of  June  1800  to  Christian 
Stover,  ought  to  be  considered  as  having 
been  paid  by  the  sale  of  the  mortgaged  sub- 
ject by  Joseph  Stover  to  Christian,  or  as 
debts  yet  remaining  unpaid  (upon  which 
the  question  as  to  the  proper  measure  of  re- 
lief depended),  had  not   been  argued; 

493  and,  at  ^Johnson's  instance,  the  court 
directed  an  argument  of  this  point  in 

the  cause. 

Stanard  argued,  for  the  appellant,  that 
when  Joseph  Stover  purchased  land  at  the 
trustee's  sale,  subject  to  the  prior  incum- 
brances, the  debts  due  on  those  prior  incum- 
brances were  part  of  the  purchase  money 
he  contracted  to  pay  for  the  land.  He  had 
no  right  to  impeach  those  prior  incum- 
brances, on  the  ground  that  the  debts  due 
to  the  prior  incumbrancer  were  usurious, 
even  if  he  had  had  notice  of  that  objection  to 
them ;  De  Wolf  v.  Johnson,  10  Wheat.  365. 
However,  he    made   the  purchase,   without 


any  notice  of  any  objection  to  the  claims 
of  Christian  Stover.  Indeed,  Snapp,  who 
was  present  at. the  sale,  instead  of  urging 
the  objection,  declared  his  willingness  that 
the  previous  incumbrances,  that  is,  the 
mortgages  held  by  Christian  Stover,  should 
be  satisfied.  Joseph  Stover,  therefore,  had 
no  right  to  question  the  claims  of  Christian, 
and  no  reason  to  doubt  the  fairness  of 
them :  he  was  bound  to  pay  thetn :  he  had 
a  right  to  pay  them  in  the  most  convenient 
manner  he  could :  he  did  pay  them  by  a  sale 
of  the  land  to  the  prior  incumbrancer. 
Snapp  had  notice  of  this,  at  least  as  early  as 
1807 :  he  did  not  complain  for  near  sixteen 
years.  Therefore,  the  debts  due  on  the 
mortgages  to  Christian  Stover  were  in  fact 
paid  in  the  sale  made  by  Joseph  to  Christian, 
and  paid,  moreover,  with  Snapp's  knowl- 
edge, and  without  any  objection  from  him, 
certainly,  if  not  with  his  assent;  so  that 
the  case  fell  clearly  within  the  principle  of 
Clarkson*s  adm'r  v.  Garland,  1  Leigh  147. 
Johnson,  for  the  appellee,  contended,  very 
strenuously,  that  the  mortgage  debts  to 
Christian  Stover  remained  yet  unpaid,  and 
that  the  case,  as  to  the  proper  measure  of 
relief,  fell  within  the  principle  of  Young  v. 
Scott,  4  Rand.  415.  He  said,  the  question 
was,  as  between  Snapp  and  Christian 
Stover,  whether  the  sale  of  the  mortgaged 
land  by  Joseph  Stover  to  Christian,  could 
be  regarded  as  a  payment  of  the  debts  se- 
cured by  Snapp's  mortgages  of  the  land  to 
Christian?  The  mortgaged  land,  certainly, 
was  not  the  debtor :  Snapp   was   the  debtor 

of  Christian  Stover.  Joseph  Stover 
494      *had  no  right  to   pay  Snapps  debts  to 

Christian,  without  express  authority 
from  him  to  that  purpose:  he  could  not,  by 
making  such  payment,  constitute  that  a 
debt,  which  Snapp  did  not  admit  to  be  a  debt : 
he  could  not  by  making  payment  to  Chris- 
tian, nor  could  Christian  by  receiving  pay- 
ment from  Joseph,  deprive  Snapp  of  his 
legal  objection  to  Christian's  claim.  And, 
he  said,  it  was  quite  obvious,  th^t  neither 
Snapp  nor  Christian  Stover  regarded  Joseph 
Stover's  sale  of  the  land  to  Christian,  as  a 
payment  of  the  debts  due  him  from  Snapp, 
— in  other  words,  as  an  extinguishment  of 
his  claims  upon  the  mortgages :  for,  at  the 
very  time  of  that  transaction.  Christian  was 
prosecuting  in  suit  in  chancery  to  foreclose 
Snapp's  equity  of  redemption  of  the  land, 
and  Snapp  was  resisting  the  claim  on  the 
ground  that  the  debts  were  usurious ;  and, 
after  the  sale  made  by  Joseph  to  Christian, 
which  it  is  now  contended  amounted  to  a 
full  payment  of  the  mortgage  debts  to  him, 
and  to  a  satisfaction  and  extinguishment 
of  his  claims  under  the  mortgages.  Chris- 
tian continued  to  prosecute  his  suit  for  a 
foreclosure  of  the  mortgages,  and  Snapp 
persisted  in  his  defence  of  that  suit,  till 
Christian's  death  in  1818.  During  all  this 
time,  then,  neither  of  the  parties  to  the 
contract,  neither  debtor  nor  creditor,  re- 
garded the  mortgage  debts  as  paid.  Could 
the  court  regard  the  sale  made  by  Joseph 
to  Christian  Stover,  as  a  payment  of  Snapp's 
debt  to  Christian,  when  Snapp  was  earnestly 
contesting  Christian's  claim,  and  when 
Christian  himself  did  not  accept  the  trans- 
fer of  the  title  of  the  mortgage  subject  to 
him,  as  a  payment?    Supposing   the  repre- 
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seatatives  of  Christian  Stover,  instead  of 
dismissing  the  suit  against  Snapp  to  fore- 
close the  mortgages,  had  persisted  in  prose- 
cuting it  to  a  hearing,  and  the  conrt  had 
decreed,  that  the  mortgages  were  usurious, 
and  therefore  null  and  void, — could  the  rep- 
resentatives of  Christian  have  said,  that 
they  were  nowise  aflFected  by  such  a  decree, 
that  the  debts  had  been  long  since  paid, 
that  they  were  entitled  to  hold  the  land 
which  they  had  received  in  payment  of  the 
debts,  and  that  Snapp  must  now  seek  relief 
in  equity  against  the  usury  which  had 

495  'already  been   paid   by  him?    If  not, 
then,  how  could  the  dismission  of  the 

suit  in  1818,  make  the  sale  of  Joseph  Stover 
to  Christian  in  1807,  a  payment  of  the  mort- 
gage debts,  which  previous  to  the  dismis- 
sion, and  but  for  the  dismission,  were 
certainly  outstanding  and  unpaid  debts? 
As  to  the  declaration  imputed  to  Snapp,  at 
the  sale  of  the  trustee  Cook  to  Joseph  Stover, 
that  he  was  willing  the  debts  due  on  the 
previous  mortgages  should  be  paid,  that 
Qould  only  be  understood  to  mean,  that  he 
was  willing  the  sale  should  be  made  subject 
to  those  mortgages,  and  that  the  aggregate 
of  the  mortgage  debts  should  be  regarded  as 
part  of  the  purchase  money  to  be  paid  by 
the  purchaser;  not  that  he  waived  his  ob- 
jection to  the  legality  of  the  mortgage 
debts,  or  gave  the  purchaser  authority  to 
pay  those  debts  for  him.  That  he  did  not 
mean  to  waive  his  objection,  or  to  authorize 
the  purchaser  to  pay  the  mortgage  debts  for 
him,  was  proved  by  the  fact,  that  he,  at  the 
very  time,  insisted  that  no  more  of  the  land 
ought  to  be  sold  than  would  suffice  to  sat- 
isfy Joseph  Stover's  claim.  This  was 
enough  to  have  informed  Joseph  Stover, 
that  Snapp  did  not  intend  to  authorize  him 
to  pay  the  mortgage  debts  due  to  his  brother. 
Here,  then,  he  said,  was  a  question,  whether 
mortgaged  debts  claimed  by  Christian 
Stover  of  Snapp,  were  paid  by  Joseph 
Stover  in  a  sale  of  the  mortgaged  subject 
to  Christian, — when  Joseph  knew  that 
Snapp,  the  debtor,  was  unwilling  the 
debts  should  be  paid, — when  Christian, 
the  creditor,  did  not  consider  it  as  a 
payment,  but  continued  for  years  after- 
wards to  prosecute  a  suit  to  coerce  payment, 
— and  when  Snapp,  the  debtor,  was  unwill- 
ing the  payment  should  be  made,  and  per- 
sisted in  resisting  the  claim  of  the  creditor? 
If  this  debt  was  paid,  it  was  paid  by  a  third 
person  without  authority,  for  a  debtor  who 
was  resisting  the  payment  and  contesting 
the  debts,  to  a  creditor  who  did  not  know 
that  he  was  receiving  payment.  The  fair 
view  of  the  transaction  was  simply  this— 
Joseph  Stover  purchased  the  land  at  the 
sale  made  by  the  trustee,  under  the  deed  of 
trust  executed  by  Snapp  for  his  security, 
and  the  consideration  money  he  was  to  pay, 
was  the  aggregate  of  the  debt  due  to  him- 
self,   and    of   the     debts    for    which 

496  *the  two  previous  mortgages  to  Chris- 
tian Stover  had  been  executed.     This 

latter  part  of  the  purchase  money  he  was 
bound  to  pay  to  Christian  Stover,  if  he  had 
just  claim  to  the  sale  under  his  mortgages, 
and  if  he  had  not,  then  to  Snapp.  And 
when  Christian  Stover  purchased  the  land 
of  Joseph,  be  stood  in  Joseph's  place;  he 
was  entitled  to  retain  this  part  of  the  pur- 


chase money  to  himself,  if  his  mortgages 
were  valid,  and  if  they  were  not  so,  bound 
to  pay  it  to  Snapp.  It  was  a  question  to  be 
settled  between  Christian  and  Snapp,  which 
of  them  was  entitled  to  this  part  of  the  pur- 
chase money ;  and  a  question  then  and  long 
afterwards  in  litigation  between  them. 
Now,  it  turned  out,  by  the  judgment  of  this 
court,  that,  in  that  litigation.  Christian 
Stover  ought  not,  and  Snapp  ought,  to 
have  been  held  entitled  to  the  money ;  and 
yet  it  was  contended,  and  that  too  as  be- 
tween Snapp  and  Christian,  that  the  money 
had  been  paid  to  the  latter. 

BROCKENBROUGH.  J.  At  the  last 
term  of  this  court,  I  gave  my  opinion  in 
this  case,  on  all  the  questions  which  ap- 
peared to  arise  in  it,  and  to  that  opinion  I 
now  refer.  One  of  the  questions  that  arose 
was,  what  was  the  proper  measure  of  relief 
to  which  Snapp  was  entitled?  the  mort- 
gages executed  to  Christian  Stover  in  1800 
having  been  decided  to  be  usurious.  I  was 
of  opinion,  as  was  a  majority  of  the  court, 
that,  as  the  land  was  sold  on  the  6th  April 
1805,  ^under  the  deed  of  trust  to  Joseph 
Stover,  who  became  the  purchaser  of  it  sub- 
ject to  Christian  Stover's  prior  liens,  and 
as  Joseph  Stover,  at  a  subsequent  period, 
sold  the  equity  of  redemption  in  the  land, 
and  gave  possession  of  the  land  itself  to 
Christian  Stover,  who  continued  in  posses- 
sion of  it  during  his  life,  and  at  his  death 
devised  it  to  his  daughter,  the  debt  secured 
by  those  two  mortgages  could  not  now  be 
considered  as  outstanding,  but  must  be  held 
to  have  been  paid  on  the  day  of  the  pur- 
chase, and  that  Snapp  ought  to  recover  back 
from  the  executors  of  Christian  Stover,  the 
excess  so  paid  above  the  principal  and  legal 
interest  due  to  him,  with  interest  on  that 
excess  for  that  day  till  paid.  The 
497  ^counsel  for  the  appellee  contended, 
that  the  mortgage  debt  ought  to  be 
considered  as  still  unpaid,  especially  pend- 
ing the  suit  in  Shenandoah,  and  that  the 
measure  of  relief  was  to  calculate  the  inter- 
est on  the  nominal  amount  of  the  mortgage 
debt  up  to  the  day  of  sale,  and  from  the 
aggregate  of  the  principal  and  interest  to 
deduct  the  principal  without  interest,  of  the 
sum  actually  loaned,  and  on  that  excess  to 
give  Snapp  interest  from  that  time  till  pay- 
ment. The  difference  in  the  two  measures 
of  relief  is  very  considerable,  as  will  be 
apparent  from  calculation.  As  this  subject 
had  not  been  discussed  in  the  first  argu- 
ment, the  counsel  obtained  leave  to  bring 
it  before  the  court,  and  the  question  whether 
the  mortgage  debt  is  still  outstanding,  or 
whether  it  must  be  deemed  to  have  been 
paid,  has  now  been  fully  argued. 

Before  I  give  my  opinion  on  that  ques- 
tion, I  will  advert  to  another  which  is  in- 
timately connected  with  the  one  before  us; 
namely,  whether,  where  a  borrower  of 
money  on  usury  has  actually  paid  off  and 
discharged  the  whole  usurious  debt,  and 
files  his  bill  in  equity  against  the  lender 
for  relief,  he  is  entitled  to  recover  back  the 
excess  paid  over  and  above  the  principal 
money  lent,  with  interest  on  that  excess, 
according  to  the  3rd  section  of  our  statute 
against  usury?  or  whether  he  is  only  en- 
titled to  the  excess  with  interest,  over  and 
above   the  aggregate  of  the  principal  and 
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legal  interest  of  the  money  actually  lent, 
according  to  the  principles  adopted  and  in- 
variably acted  on  by  the  courts  of  equity  in 
England?  In  other  words,  whether  the  3rd 
section  of  our  statute  applies  to  a  case  where 
the  borrower  seeks  to  recover  back  money 
paid  on  usury,  as  well  as  where  he  asks  to 
prevent  the  lender  from  receiving  more  than 
the  principal  of  his  loan,  and  which  is  yet 
unpaid? 

It  had  been  held  by  Treby,  C.  J.,  in 
Tomkies  v.  Bernet,  1  Salk.  22,  that  in- 
debitatus assumpsit  would  not  He  to  recover 
back  money  paid  on  an  usurious  contract, 
on  the  ground,  that  the  party  who  pays  is  a 
particeps  criminis  with  him  who  receives, 
and  that  volenti  non  lit  injuria.  That  de- 
cision was  referred  to  by  counsel  as  an  au- 
thority before  lord  chancellor  Talbot, 

498  in    the   case   of  Bosanquet  v.  *Dash- 
wood,  Ca.  Temp.    Talb.  38,  who  said, 

**that  is  no  rule  to  this  court,  which  will 
never  see  a  creditor  running  away  with  an 
exorbitant  interest  beyond  what  the  law 
allows  (though  the  money  has  been  paid), 
without  relieving  the  party  injured."  He 
declared,  that  the  payment  of  the  money 
would  not  alter  the  case  in  the  court  of 
equity,  for  it  ought  not  to  have  been  paid ; 
and  the  maxim  volenti  non  fit  injuria,  would 
no  more  hold  in  case  of  an  usurious  con- 
tract, than  it  would  in  all  cases  of  hard 
bargains  against  which  the  court  relieves. 
He  moreover  said,  that  a  borrower  could  not 
be  said  to  be  a  particeps  criminis,  for  he 
is  oppressed,  and  his  necessities  oblige  him 
to  submit  to  the  terms  imposed  upon  him 
by  the  corrupt  lender ;  and  in  this  it  differed 
from  the  case  of  gaming.  He  affirmed  the 
decree  at  the  rolls ;  which  was,  that  the  ex- 
ecutor of  the  lender  should  account,  and  all 
that  had  been  paid  over  and  above  legal  in- 
terest should  be  deducted  out  of  the  princi- 
pal at  the  time  paid ;  and  that  whatever  the 
lender  had  received  more  than  was  due  with 
legal  interest,  that  was  to  be  refunded  by 
the  defendant  as  executor  of  the  lender. 
Such  is  the  rule  in  the  english  court  of 
chancery.  And  notwithstanding  the  deci- 
sion before  referred  to  from  Salkeld,  the 
same  rule  now  prevails  in  the  english  courts 
of  common  law :  the  borrower  may  now  re- 
cover back  the  excess  of  interest  paid  by  him 
on  an  usurious  contract,  in  an  action  of  as- 
sumpsit for  money  had  and  received. 
Browning  v.  Morris,  2  Cowp.  792;  Smith  v. 
Bromley,  2  Doug.  6%,  in  note. 

Is  the  rule  which  prevails  in  England, 
applicable  to  us?  There  is  no  doubt  that 
both  courts  are  open  here  as  well  as  there, 
to  the  borrower  who  seeks  to  recover  back 
the  excess  paid  by  him  on  an  usurious  con- 
tract. But  is  the  quantum  of  that  excess 
varied  by  the  operation  of  the  3rd  section 
of  our  statute  against  usury?  In  Stone  v. 
Smith  and  Ware,  6  Munf.  541,  Ware,  the 
user,  had  received  the  whole  amount  of  the 
unlawful  gain,  and  as  to  him  the  question 
was,  how  much  he  should  refund?  The  de- 
cision of  the  court  was,  that  he  was  to  re- 
ceive his  principal  and  interest,  and  refun<!^ 
the  excess.     By    not  compelling  him 

499  to  refund  *the  excess   over  and  above 
the  principal  alone,  the  court  shewed, 

that,  in  its  opinion,  the  case  did  not  come 
within    the  operation   of  the  3rd  section  of 


the  statute;  but  the  reason  why  it  did  not, 
was  not  given.  It  is  true,  that  judge  Roane, 
who  was  one  of  the  three  judges  who  decided 
that  case,  in  the  subsequent  case  of 
M'Pherrin  v.  King,  1  Rand.  190,  expressed 
much  dissatisfaction  with  it,  and  wished  it 
to  be  reconsidered ;  but  it  has  never  been 
shaken  by  any  judicial  decision. 

The  only  other  case  in  which  this  ques- 
tion has  been  brought  up  to  this  court,  and 
decided  by  it,  is  Clarkson's  adm'r  v.  Gar- 
land, 1  Leigh  147.  The  point  was  fully  dis- 
cussed by  Mr.  Johnson  for  the  appellant, 
and  Mr.  Stanard  for  the  appellee:  and  the 
court  consisting  of  judges  Cabell,  Green 
and  Carr,  unanimously  decided,  that  where 
a  borrower  seeks  in  equity  an  account  of, 
and  a  decree  for,  money  already  paid  on  an 
usurious  contract,  the  measure  of  relief  is 
the  excess  paid  above  principal  and  lawful 
interest,  and  if  his  payments  exceed  prin- 
cipal and  lawful  interest,  the  surplus  with 
interest  shall  be  decreed  to  him ;  in  other 
words,  that  the  3rd  section  of  our  statute 
does  not  apply  to  such  a  demand,  although 
it  expressly  applies  to  the  case  of  a  claim 
for  relief  against  an  usurious  debt  yet  un- 
paid. 

But  it  has  been  supposed,  that  the  case  of 
Young  V.  Scott,  4  Rand.  415,  is  an  author- 
ity to  which  the  case  of  Clarkson  v.  Gar- 
land is  in  opposition.  It  seems  to  have 
been  so  looked  upon  both  by  judge  Carr,  in 
Martin  v.  Lindsay,  1  Leigh  502,  and  by 
judge  Tucker  in  his  commentaries,  vol.  1, 
p.  371.  At  least,  both  of  those  judges  adopt 
the  statement  of  the  reporter  in  the  caption 
of  the  case,  as  giving  the  result  of  that  de- 
cision. It  is  a  mistake ;  such  was  not  the 
decision,  and  the  reporter  was  inaccurate. 
I  have  examined  the  record  of  the  case,  and 
the  decree  as  entered  in  the  order  book,  and 
I  hope  I  may  be  excused  for  stating  it. 
Young,  the  plaintiff,  alleged,  that  he  had 
become  the  indorser  for  Dabney  the  maker 
of  a  negotiable  note  to  Scott,  in  March  1818, 
for  750  dollars,  payable  in  fifty  days ;  that 
the  real  sum  lent  to  Dabney  was  only 
500  712  dollars  50  cents;  that  *the  note 
was  renewed  from  time  to  time,  and 
finally  was  protested  some  time  in  May 
1819;  that  during  that  period  he  had  paid 
to  Scott  168  dollars  75  cents  usurious  inter- 
est, which  being  deducted  from  the  sum 
really  lent,  left  the  principal  sum  of  543 
dollars  75  cents  due ;  and  that  Scott  had  ob- 
tained his  judgment  at  law  against  him  for 
the  nominal  amount  of  the  note  with  inter- 
est: he  prayed  an  injunction  as  to  all  of  the 
judgment  except  the  sum  above  mentioned, 
which  he  acknowledged  to  be  justly  due, 
and  which  he  expressed  his  readiness  and 
willingness  to  pay,  and  called  on  Scott  for 
a  full  discovery  of  the  usury.  Scott  by  his 
answer,  admitted  the  loan,  but  said  the  sum 
was  725  dollars:  he  admitted  the  usury  to 
be  two  per  cent,  per  month ;  he  admitted 
that  he  had  received  45  dollars  in  cash  by 
way  of  interest,  and  three  notes  from  the 
plaintiff  for  the  residue  of  the  usurious  in- 
terest amounting  to  140  dollars,  which  he 
filed  with  his  answer.  There  was  no  evi- 
dence taken  in  the  cause :  the  decree  of  this 
court  was  founded  on  the  admissions  of  the 
answer.  The  court  deducted  the  45  dollars 
paid  by  Young,  and  the  543  dollars  75  cents 
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admitted  to  be  due,    and   which   he  did  not 
injoin,  from   725  dollars  the   amount  of  the 
loan,  dissolved  the  injunction  as  to  136  dol- 
lars  25  cents,  the  balance   of  the  principal, 
and  perpetuated   it   as   to   the    residue;  di- 
rected the  three  small  notes  to  be  cancelled ; 
and    g^ave   Young  his  costs  in  the  courts  of 
appeals    and    of  chancery.     It  is  true,  that 
two  of  the  judges,  in  giving  their  opinions, 
did   go  beyond  the  case,  as  it   appeared  in 
the  record.     Judge  Carr  said,  he  considered 
every  bill  in  equity  for  relief  against  usury, 
a  bill  under  the  3rd   section  ;  that    no    man 
could  come  into  that  forum  for  relief    from 
the  principal  sum  borrowed,   as   that  would 
be  calling  on  equity  to  enforce  a    penalty ; 
nor  is   he    obliged   to   state  that  he  has  no 
evidence,  and  depends  on  the   answer;  and 
if  the  answer  deny  the  usury,  he  may  prove 
it  aliunde,  if  in  his  power.    And,  however  he 
may  succeed,  whether  by   the  confession  of 
the  answer,  or  other  proof,  the  lender  must 
*  'accept    his   principal   money  without  any 
interest,  and   pay   costs,  but  be  discharged 
from  the  other  penalties  of  the  act.'* 
501      Although  he   uses  the  *words  ** every 
bill,"    y«t,    I    apprehend,    he  did  not 
mean  to  extend  it  to  the   case  of  a  plaintiff 
who  seeks  to  have  money  refunded   to    him 
which    had   been  paid ;  that  kind   of  claim 
does  not  appear  to   have   been    in   his  con- 
templation.    But  judge  Green,  in  his  opin- 
ion,     goes     further,    and    conAnds,    very 
strenuously,  that  the  3rd  section  applies  to 
all  caaes,  whether  the  money  has  been  paid 
or  not.     He  would,  therefore,    extend   it    to 
the  case  of  a   bill  claiming  to  have  money 
refunded    which    had    been    paid   under  an 
usurious   contract.     Judge   Cabell,    in    his 
opinion,    adheres    to  the  case  made  by  the 
record:  he  shews,  that  the   bill  seeks  a  dis- 
covery, and  asks  the  precise  measure  of  re- 
lief indicated    by    the   3rd    section    of    the 
statute,  and  says  he  could  not  consider  it  in 
any  other  light  than  a  bill  exhibited  under 
that  section.     In  that  opinion,  the  other  two 
judges  must  have  concurred,  and  the  decree 
rendered  was  exactly  in  conformity  with  it. 
Reverting  now  to  the  decision  of  Clarkson 
V.  Garland,  I  must  say,  that  so  far  from  its 
t>eing      weakened,    it   is    strengthened    by 
Young  V.  Scott.     Both  decisions  were  made 
by    the    same  three   judges,    and    notwith- 
standing the  strong  argument,  which  judge 
Green  advanced  to   prove,   that  the  3rd  sec- 
tion did  apply  to  the  case  of  a  party  seeking 
to  recover  back  money  which  had  been  paid 
on  an  astirious  contract,  yet   we    find    him, 
three    years  afterwards,   concurring  in  the 
decree    rendered    in    Clarkson    v.   Garland. 
The    question    had    not    been   discussed  in 
Young   V.    Scott,    and   there   can    be    little 
doubt,  that  the  investigation  of  the  question 
at  the  bar,  and  further  reflection  on  it,  in- 
duced him  to  surrender  the  opinion    he  had 
formerly  given. 

I  am  of  opinion,  that,  whatever  doubt 
may  heretofore  have  existed  as  to  this  ques- 
tion, the  rule  adopted  in  Stone  v.  Ware,  and 
Clarkson  v.  Garland,  should  now  be  consid- 
ered as  established,  and  ought  not  again  to 
be  called  in  question. 

But  have  the  mortgage  debts,  in  the  pres- 
ent case,  been  paid?  To  decide  this  ques- 
tion, let  us  consider  the  situation  of  the 
parties.     Snapp  had  parted   with  his  whole 


legal  title  by  the   mortgages ;  he  had  noth- 
ing remaining  in  him   but  an  equity  of  re- 
demption, which    he   assigned  by  the 

502  *deed  of  trust.     By  the  sale  under  the 
deed    of   trust,  Joseph  Stover  became 

the  purchaser  of  the  equity  of  redemption. 
He  became  the  purchaser,  without  any  no- 
tice of  Snapp's  latent  equity  against  the 
mortgage  d<;bts.  He  afterwards  sold,  and 
conveyed  the  equity  of  redemption  to  Chris- 
tian Stover,  who  thus  became  seized  of  the 
whole  estate.  As  purchaser,  Joseph  Stover 
had  a  right  to  pay  off  and  discharge  the  in- 
cumbrance on  the  land ;  especially  as  Snapp 
did  not  inhibit  him  by  any  legal  process, 
or  by  any  actual  notice  or  warning,  from 
paying  it.  He  had  nothing  to  do  with  the 
dispute  between  Christian  Stover  and 
Snapp,  of  which  he  knew  nothing,  and,  as 
purchaser  of  the  equity  of  redemption,  he 
could  not  have  pleaded  that  there  was  usury 
practised  by  the  mortgagee  against  the 
mortgagor ;  De  Wolf  v.  Johnson,  10  Wheat. 
393.  If  he  had  immediately  paid  off  the  in- 
cumbrance in  cash,  without  any  warning 
or  notice,  he  would  have  satisfied  Christian 
Stover.  I  see  no  difference  between  such  a 
payment,  and  a  payment  in  land.  By  the 
sale  and  conveyance  to  Christian  Stover,  he 
has  been  in  fact  satisfied  the  whole  amount 
of  his  debt,  and  has  no  further  claim 
against  Snapp.  But  it  is  said,  that  Snapp 
never  consented  to  the  payment,  and  that 
without  such  consent  his  debt  cannot  be 
considered  as  paid,  as  between  Christian 
Stover  and  himself.  I  consider  his  consent 
to  have  been  given,  when  he  executed  the 
mortgages,  and  the  deed  of  trust;  for  by 
those  acts  he  consented  to  all  the  conse- 
quences which  by  law  would  result  from 
them.  When  a  debtor  executes  his  bond, 
he  knows  that  he  is  liable  to  be  sued  on  it, 
and  to  have  judgment  and  execution  awarded 
against  him ;  and  if  the  money  is  made  un- 
der execution,  although  his  property  is  sold 
against  his  will,  yet  the  payment  by  the 
sheriff  is  a  payment  by  himself;  the  sheriff 
stands  in  his  place,  and  the  payment  made 
by  him  has  relation  to  the  original  consent 
which  the  debtor  gave  when  he  executed  his 
bond.  So,  when  Joseph  Stover  became  the 
purchaser,  liable  to  pay  the  incumbrances, 
he  stood  in  the  place  of  Snapp,  the  debtor, 
and  when  he  discharged  the  incumbrance, 
it  was  a  payment  by  Snapp. 

503  *For  these  reasons,  I  am  of  opinion 
that  the  decree  agreed  upon  at  the  last 

term,  be  now  entered  as  the  decree  of  the 
court;  except  that  the  debt  should  be  con- 
sidered as  having  been  paid  at  the  time  of 
the  sale  of  the  land  from  Joseph  to  Chris- 
tian Stover,  instead  of  the  time  of  the  pur- 
chase by  Joseph  Stover.  The  deed  from 
Joseph  Stover  to  Christian  Stover  is  the 
best  evidence  we  have  of  that  time,  and  as 
that  deed  appears  to  have  been  executed  and 
recorded  on  the  7th  June  1807,  I  consider 
that  as  the  day  on  which  the  debt  was  paid. 
CARR,  J.  Upon  the  hearing  of  this  cause 
at  the  last  term,  the  court  was  unanimously 
of  opinion,  that  neither  the  sale  to  Joseph 
Stover,  nor  that  to  Christian,  could  be  dis- 
turbed; we  all  agreed  also,  that  Christian's 
debts,  amounting  to  ;f  1500,  were  usurious, 
and  that  the  usury  exacted  was  20  per  cent, 
on  the  amount;  we  were  all  further  of  opin- 
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^on,  that  equity  ought  to  redress  Snapp: 
the  point  of  difference  was  as  to  the  meas- 
ure of  redress.  Three  of  us  thought,  that 
Christian  Stover  should  be  allowed  to  retain 
his  principal  money  (the  real  sum  lent) 
with  interest  up  to  the  date,  when  he  was 
considered  to  have  received  payment,  and 
that  the  excess  with  interest  from  the  same 
date  till  paid,  should  be  decreed  to  Snapp. 
The  fourth  judge  thought,  that  the  whole 
amount  of  interest  should  be  deducted  from 
Christian's  debt,  and  added  to  the  usurious 
excess,  and  that  these  sums  should  compose 
the  aggregate,  for  which,  with  interest,  a 
decree  should  be  rendered  in  Snapp's  favor. 
The  counsel  for  Snapp  asked  a  reargument 
of  this  point,  which  was  granted.  We  have 
heard  it,  and  are  now  to  decide. 

That  he  who  asks  equity  must  do  it  to  the 
same  person,  is  a  maxim  of  universal  opera- 
tion in  courts  of  equity.  Under  the  influ- 
ence of  this  principle,  no  matter  how  gross 
the  fraud,  by  which  one  man  has  obtained 
from  another,  a  deed,  judgment,  or  any 
other  legal  security  for  money,  if  he  who  is 
defrauded  comes  into  equity  for  relief,  it 
will  only  be  granted  to  him,  on  condition 
of  his  paying  to  the  other,  the 
504  *sum  which  he  really  owes  him ;  and 
to  the  amount  of  this  sum,  the 
fraudulent  deed  or  judgment,  will  be 
ordered  to  stand  as  a  security.  Thus  in 
Rich  V.  Sydenham.  1  Ch.  Ca.  202,  A. 
lent  B.  ;^90,  and  got  B.'s  bond  when  he 
was  drunk  for  ;^800,  for  which  sum  he  ob- 
tained a  judgment.  A.  by  bill,  sought  to 
subject  B.'s  trust  estate  to  this  judgment. 
Equity  would  not  relieve  him  even  to  the 
amount  of  the  ;^90.— **Sed  secus,  if  B.  had 
^one  into  equity  to  be  relieved  against  the 
judgment,  for  then  he  must  have  paid  the 
money  borrowed."  To  the  same  effect  are 
the  cases  of  Proof  v.  Hines,  Ca.  Temp. 
Talb.  Ill ;  Crowe  v.  Ballard,  3  Bro.  C.  C. 
117,  1  Ves.  jr.  220;  and  Purcell  v.  M'Na- 
mara,  14  Ves.  91.  In  Saunderson  v.  Glass, 
2  Atk.  2%,  a  solicitor  made  an  absolute 
deed  of  conveyance  to  himself  for  ;^1000, 
from  the  plaintiff's  wife,  who  had  full 
power  to  dispose  of  this  sum,  and  was  at 
that  time  separated  from  her  husband.  The 
;f  1000,  was  intended  by  the  wife  to  be  held 
by  the  grantee,  in  trust  for  her  daughter; 
but  he  made  no  declaration  of  trust.  Here 
was  a  vile  fraud ;  yet  in  acting  upon  this 
deed,  lord  Hardwicke  decreed,  that  it  should 
stand  as  a  security  for  such  sum  as  was 
justly  due  the  solicitor.  In  Attorney  Gen- 
eral v.  Baliol  College,  9  Mod.  (last  edi.)  412, 
the  court  decided,  that  if  a  conveyance  is 
good  at  law,  and  the  grantor  is  obliged  to 
come  into  equity  to  set  it  aside  for  fraud, 
he  must  do  equity,  or  he  shall  not  be  re- 
lieved." 

In  England,  there  is  a  statute  against 
usury  quite  as  strong  as  ours;  indeed  ours 
is  taken  substantially  from  theirs,  except 
that  we  have  added  the  provision  forming 
the  third  section  of  our  law.  That  the 
english  statute  against  usury  has  not  pre- 
vented the  courts  either  of  law  or  equity, 
from  applying  to  such  cases,  the  maxim 
that  **he  who  asks  equity  shall  do  it," 
there  are  numerous  cases  to  prove.  In  Smith 
V.  Bromley,  2  Doug.  697,  in  note,  lord  Mans- 
field   said,    **so   far  as  principal  and  legal 


interest  went,  the  debtor  was  obliged  in 
natural  justice,  to  pay ;  therefore,  he  could 
not  recover  it  back.  But  for  all  above  legal 
interest,  equity  will  assist  the  debtor  to 
retain,  if  not   paid,  or  an  action  wilt 

505  lie  to  ^recover    back   the    surplus,    if 
the  whole  has   been    paid."     In  Fitz- 

roy  V.  Gwillim,  1  T.  R.  153,  goods  were 
pawned  as  a  security  upon  an  usurious  con- 
tract ;  the  borrower  brought  Strover  for  the 
goods;  lord  MansBeld  said, — **Thi8  is  an 
equitable  action  brought  by  the  plaintiff, 
in  order  to  be  relieved  from  an  usurious 
contract.  She  must  come  therefore  with 
clean  hands,  according  to  the  principle  laid 
down  in  Bosanquet  v.  Dashwood,  that  those 
who  seek  equity,  must  do  equity.  It  was 
there  determined,  that  a  court  of  equity 
would  afford  relief  in  such  cases  upon  pay- 
ment of  principal  and  interest.  A  lender 
upon  an  usurious  contract,  is  precluded  from 
recovering  any  thing  upon  such  contract ; 
but  if  a  borrower  seek  relief,  he  must  first 
do  what  is  right,  as  between  the  parties. 
Here  the  plaintiff  did  not  tender  what  had 
been  actually  advanced,  and  cannot  there- 
fore have  the  benefit  of  this  equitable  ac- 
tion." If  the  courts  of  law  act  thus  upon 
this  maxim,  in  cases  of  usury,  it  may  well 
be  supposed,  that  courts  of  equity  are  not 
behind  hand.  Accordingly  there  are  more 
cases  thaik-  I  shall  pretend  to  cite.  In 
Henkle  v.  Koyal  Exchange  Ass.  Co.,  1  Ves. 
sen.  319,  lord  Hardwicke  lays  down  the  rule 
with  great  clearness  and  force:  so,  in 
Browns  word  v.  Edwards,  2  Ves.  sen.  246, 
and  Pitt  v.  Cholmondeley,  Id.  567;  In  Scott 
V.  Nesbitt,  2  Bro.  C.  C.  649,  S.  C.  2  Cox 
183,  there  was  a  judgment  at   law,  and  ap- 

?lication  to  set  it  aside  for  usury ;  and  lord 
'hurlow  said,  "I  take  it  to  be  an  universal 
rule,  that  if  it  be  necessary  for  you  to  come 
into  this  court,  to  displace  a  judgment,  you 
must  do  it  upon  the  equitable  terms  of  pay- 
ing the  principal  money  really  due  with 
lawful  interest:"  after  some  further  re- 
marks, he  repeats — '*But,  at  any  rate,  I 
consider  it  as  a  universal  rule,  that  you 
shall  not  in  this  court,  set  aside  a  judgment 
at  law,  without  offering  complete  equitable 
terms;  that  is,  to  pay  principal  with  legal 
interest."  In  Srivener  ex  parte,  3  Ves.  St 
Beam.  14,  lord  Eldon  holds  the  same  lan- 
guage: **At  law  (he  says)  you  must  make 
out  the  charge  of  usury ;  and  in  equity  yon 
cannot  come  for  relief,  without  offering  to 
pay  what  is  really  due;  and  must  either 
prove  the   usury  by  legal  evidence,  or 

506  have  the  confession  of  the  *party." 
These  authorities  shew,  that  in  Eng- 
land cases  of  usury  are  not  excepted  from 
the  rule,  **that  he  who  asks  equity  shall  do 
it;"  and  also,  that  in  the  application  of  the 
rule,  the  legal  interest  is  considered  as 
justly  due  as  the  principal. 

What  change  in  these  points  has  the  third 
section  of  our  statute  made  with  us?  The 
answer  is  easy,  when  we  have  once  decided 
that  the  particular  case  comes  within  the 
provision :  the  lender  shall  have  his  principal 
money,  without  interest  and  pay  costs.  But 
what  cases  do  come  within  it?  those  only 
where  a  borrower  exhibits  his  bill  for  dis- 
covery and  protection  against  a  usurious 
loan  outstanding?  or  those  also,  where,  hav- 
ing paid  up   principal,    interest  and  usury. 
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the  borrower  comes  into  equity  to  recover 
back  the  excess?  The  first  section  of  the 
statute  settles  the  rate  of  interest,  and  de- 
clares all  bonds  &c.  by  which  a  higher  in- 
terest is  reserved  or  taken,  utterly  void. 
The  second  section  enacts,  that  if  any  per- 
son shall  by  corrupt  bargain  &c.  take,  ac- 
cept or  receive,  for  the  loan  of  money  Ac. 
above  the  rate  of  six  per  cent,  per  annum, 
he  shall  forfeit  double  the  value  &c.  one 
moiety  to  the  commonwealth,  the  other  to 
the  informer  &c.  The  third  section  enacts, 
that  **any  borrower  of  money  or  goods,  may 
exhibit  a  bill  against  the  lender,  and  com- 
pel him  to  discover  upon  oath,  the  money, 
or  other  thing  really  lent,  and  all  bargains, 
contracts  or  shifts,  which  shall  have  passed 
between  them,  relative  to  such  loan,  or  the 
repayment  thereof,  and  the  interest  or  con- 
sideration for  the  same ;  and  if  thereupon 
it  shall  appear,  that  more  than  lawful  in- 
terest was  reserved,  the  lender  shall  be 
obliged  to  accept  his  principal  money  with- 
out any  interest  or  other  consideration,  and 
pay  costs,  but  shall  be  discharged  from  all 
other  penalties  of  this  act."  After  the 
most  careful  examination  I  am  capable  of 
giving  to  this  section,  I  am  of  opinion,  that 
it  is  applicable  to  those  cases  only,  where  a 
l>orrower  invokes  the  aid  of  equity  against 
an  unpaid  debt.  Observe  the  marked  dis- 
tinction in  the  law,  between  the  words  re- 
served, and  taken.  Thus,  in  the  first  .sec- 
tion, all  bonds  Ac.  are  declared  void  on  which 

more  than  legal  interest  is  reserved 
507      or     taken,    that    is,    *where    it    has 

actually  been  taken,  or  is  reserved  by 
the  instrument  to  be  taken  hereafter.  In 
the  second  section,  if  any  person  shall  take, 
accept  or  receive  more  than  legal  interest, 
he  shall  forfeit  double  the  value  &c.  Now, 
would  this  forfeiture  be  incurred,  by  re- 
serving more  than  legal  interest?  We  know 
from  many  cases,  that  it  would  not ;  that 
to  constitute  the  offence  here  spoken  of,  an 
actual  taking  or  receiving  is  necessary.  In 
the  third  section  compelling  a  discovery  of 
the  contract,  it  is  added,  '*and  if  thereupon 
it  shall  appear,  that  more  than  lawful  in- 
terest was  reserved,  the  lender  shall  be 
obliged"  Ac.  why  is  the  word  reserved 
used  here?  and  why  used  alone?  Why  not 
reserved  or  taken,  as  in  the  first  section,— 
taken  or  received,  as  in  the  second?  why, 
but  because  the  law  meant  to  include,  cases 
of  unpaid  debts  only,  where  the  usury  was 
reserved  to  be  taken  in  future,  not  actually 
taken  or  received  before  the  bill  filed. 
Again,  the  law  says,  if  it  shall  appear,  that 
more  than  lawful  interest  was  reserved,  the 
lender  shall  be  obliged  to  accept  his  princi- 
pal money  &c.  Why  to  accept,  if  the  prin- 
cipal, interest,  and  usury  had  been  already 
paid,  and  the  bill  was  to  recover  back  the 
excess?  The  lender  would  have  to  disgorge 
not  to  accept :  he  would  have  to  pay  back, 
and  the  law  would  have  said  **  the  lender 
shall  be  suffered  to  retain  his  principal 
money,  not  shall  be  obliged  to  accept  his 
principal.  Further,  the  loss  of  interest 
imposed  by  this  section  on  the  lender,  is  a 
penalty,  not  only  in  the  nature  of  the  thing, 
and  by  the  authority  of  many  cases,  but  is 
so  considered  by  this  very  section ;  for  it 
says,  the  lender  shall  accept  his  principal 
money,   without  any  interest  or  other  con- 


sideration, and  pay  costs,  but  shall  be  dis- 
charged from  all  other  penalties  of  the  act. 
Why,  all  other  penalties,  if  this  loss  of  in- 
terest, was  not  considered  a  penalty?  If  it 
had  not  been  so  considered,  the  proper  and 
natural  language  would  have  been,  shall  be 
discharged  from  **all  the  penalties,"  not 
**all  other  penalties"  of  the  act.  The  sec- 
tion being  penal,  then,  it  ought  to  receive 
a  strict,  rather  than  a  liberal  construction ; 
especially,  as  the  instrument  for  enforcing 
this  penalty  is  a  court  of  equity,  whose 
general  function  is  to  relieve  against  for- 
feitures and  penalties. 

508  *The  construction  here  contended 
for,  is  strengthened,  I  think,  by  look- 
ing to  the  statute  of  1734,  ch.  5,  J  4.  4  Hen. 
Stat,  at  large,  pp.  395,  6,  where  theprovision 
in  question  was  first  made  law.  There  is  a 
preamble  to  it,  shewing  that  it  was  to  pre- 
vent the  payment  of  exorbitant  interest, 
not  to  enable  the  party  to  recover  it  back, 
that  this  provision  was  enacted. 

It  has  been  supposed,  that  Young  v.  Scott, 
4  Rand.  415,  nad  settled  the  construction  of 
this  provision,  as  extending  to  cases  of 
usury  paid  as  well  as  outstanding.  The 
answer  is,  that  that  case  could  not  settle 
the  point;  1st,  because  it  was  not  before 
the  court,  that  being  the  case  of  an  unpaid 
debt,  and  directly  within  the  third  section, 
as  a  bill  of  discovery ;  2ndly,  because  though 
two  of  the  judges  did,  extrajudicially,  go 
into  the  subject,  the  third  forbore  to  touch 
it,  with  the  declared  purpose  of  leaving  the 
point  open,  the  opinion  of  two  judges  never 
being  taken  as  authority.  With  respect  to 
that  part  of  my  opinion  in  Young  v.  Scott, 
which  treats  of  applications  under  the  third 
section,  it  is  largely,  loosely  and  incau- 
tiously expressed :  I  spoke  with  reference  to 
the  case  before  us,  which  was  that  of  an 
outstanding  debt,  and  had  not  in  my  mind 
at  all  the  case  of  an  application  to  equity 
to  recover  back  what  had  been  paid.  The 
generality  of  my  remark,  that  ** every  bill 
for  relief  against  usury  was  a  bill  under 
this  section,"  was  meant  to  meet  the  posi- 
tion, **that  no  bill  but  a  bill  of  discovery 
was  a  bill  under  this  section."  I  thought, 
that  whether  a  borrower  had  proof  in  hand, 
or  must  rely  on  a  discovery  from  the  lender, 
still,  if  his  bill  sought  relief  against  a 
usurious  outstanding  debt,  it  was  a  bill  un- 
der this  section ;  an  opinion  of  which  I  am 
by  no  means  so  confident  now  as  I  was  then. 
The  same  remark  applies  to  my  general  ex- 
pressions on  this  point  in  Martin  v.  Lind- 
say, 1  Leigh  499.  My  brother  Green  did 
certainly  in  Young  v.  Scott  express  the 
opinion  that  the  statute  applied  to  all  cases, 
whether  the  money  had  been  paid  or  not; 
but  it  did  not  so  strike  me,  till  I  read  it  in 
the  printed  report,  and  then  I  noted  in  the 
margin  my  dissent.  His  reasoning  is  in- 
genious and  strong,  as  it  always  was;  but 
the  view  I  have  already  given  of  this 

509  section,    satisfies    me,    *that    it    was 
never   meant  to  embrace  cases  where 

the  money  has  been  paid.  I  consider  too, 
that  my  opinion  has  the  clear  authority  of 
Stone  V.  Ware,  6  Munf.  541,  and  Clarkson*s 
adm'r  v.  Garland,  1  Leigh  147,  to  sup- 
port it. 

I  come  now  to  the  last  point   in  the  case : 
have     the    debts    contracted    to    Christian 
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Stover  been  paid?  It  is  very  clear  to  me, 
that  they  have.  Joseph  Stover  bought  the 
land  under  his  deed  of  trust,  with  proclama- 
tion that  it  was  sold  subject  to  Christian's 
mortgages,  and  Snapp  who  was  present, 
and  lived  on  the  land,  expressly  assented 
to  this.  These  mortgages,  then,  became  a 
part  of  the  purchase  money  which  Joseph 
Stover  gave  for  the  land.  They  were  debts, 
which  he  owed  Christian,  secured  on  his 
land.  He  held  the  land  two  years,  and  then 
sold  it  to  Christian,  having  received  from 
Snapp  no  notice  not  to  pay  Christian's  debt. 
This  court  has  said,  that  the  sale  to  Chris- 
tian must  stand.  What  did  Christian  give 
for  the  land?  His  own  liens  and  Joseph's 
debt.  Is  not  the  debt  due  Christian  paid  by 
this  transaction?  The  whole  of  the  liens 
amounted,— say  to  8000  dollars;  Christian's 
to  6500,  and  Joseph's  to  1500  dollars.  Sup- 
pose upon  the  sale  to  Christian,  Joseph  had 
made  him  lay  down  on  the  table  the  whole 
8000  dollars,  and  then  had  taken  to  himself 
his  1500  dollars,  and  handed  to  Christian 
his  6500  dollars :  would  not  Christian  have 
been  paid?  and  is  he  less  so,  because  this 
idle  ceremony  was  not  gone  through?  In 
truth,  when  the  court  decided,  that  the  sale 
must  stand,  it  seems  to  me,  that  it  decided, 
as  clearly  as  if  it  had  said  it  in  so  many 
words,  that  Christian's  debt  was  paid.  My 
brethren  think  that  this  payment  was  made 
on  7th  June  1807,  when  the  deed  from  Jo- 
seph to  Christian  bears  date,  and  I  believe 
they  are  right. 

CABEIyL,  J.     When  this  case  was  before 
us    at    the  last    term,  I   differed    with    my 
brethren  as  to   the   extent  of   the  relief  to 
which  Snapp  was  entitled.     They    thought 
him  entitled  to   nothing    but  the  excess  of 
Christian  Stover's  claims  beyond  principal 
and    legal   interest;  and  I  thought  him  en- 
titled   to    all   beyond    the    principal. 
510      This  difference  of  ""opinion  grew  out 
of  a  difference  between  us  on  another 
point,    namely,   whether  Christian  Stover's 
debt  is  to  be  regarded  as  having    been    al- 
ready paid  and  discharged,  or  as  a  debt  still 
due  and  subsisting.     We  all  agreed,  that  if 
the  debt  was  to  be  regarded   as   being   still 
due,    Snapp    was    entitled    to    be    relieved 
against  the  whole  of  it,  except  the  principal 
sum  borrowed ;  and  we  all  agreed,  also,  that 
if  the  debt  was  to   be   regarded    as    having 
been  paid  to  Christian  Stover,  Snapp  could 
recover   back    no   more  than  the  excess  be- 
yond   the    principal    and   legal  interest.     I 
thought  that,    under   the  circumstances    of 
the  case,  the  debt  was  still  due ;  my  brethren 
though  it  paid  and  discharged.     This  point 
has    been    ably   argued  during    the  present 
term;  and  I    am    now    entirely    convinced, 
that  my  former  opinion  was  erroneous. 

Joseph  Stover  having  purchased  the 
equity  of  redemption  in  the  land,  subject 
to  Christian  Stover's  prior  mortgages,  he 
became  bound  to  pay  the  amount  of  those 
mortgages.  This  obligation  might  have 
been  enforced  by  Christian  Stover,  and  in 
a  suit  brought  by  him  for  that  purpose,  it 
would  not  have  been  competent  to  Joseph 
Stover  to  object,  that  the  debt  was  usurious ; 
De  Wolf  V.  Johnson,  10  Wheat.  393.  Being 
thus  bound  to  pay  the  debt,  he  had  a  right 
to  pay  it,  in  the  absence  of  all  objection  to 
the  contrary,  on  the  part  of  Snapp.    It  must 


not  be  forgotten  that,  at  the  time  he  became 
a  purchaser,  Snapp  was  present,  and  made 
no  objection  to  Christian  Stover's  debt :  on 
the  contrary,  he  said  he  was  willing  to  pay 
both  debts.  Joseph  Stover  was  not  obliged 
to  have  this  debt  forever  hanging  over  him, 
and  running  on  upon  interest.  He  held  the 
land  two  years,  during  which  he  heard 
nothing  from  Snapp;  and  then,  wishing  to 
close  the  transaction,  he  sold  his  interest 
in  the  land  to  Christian  Stover,  for  the 
amount  of  all  the  incumbrances.  Now,  it 
is  perfectly  manifest,  that  after  this  sale, 
neither  Snapp  nor  Christian  Stover  could 
have  been  entertained  in  a  court  of  equity, 
or  elsewhere,  to  demand  from  Joseph  Stover 
any  part  of  the  debt  due  to  Christian  Stover. 
And  this  proves,  that  the  transaction 
amounted  to  a  payment  by  Joseph  Stover. 
Being  a  payment  by  him,  to 
511  *whom  did  it  enure?  To  Christian 
Stover,  certainly,  whose  claims  were 
thus  extinguished  by  it.  This  payment 
extinguished  the  claims  of  Snapp  also  on 
Joseph  Stover ;  but  it  left  Snapp  free  to  de- 
mand from  Christian  Stover,  the  restoration 
of  that  which  could  not  be  retained  in  equity 
and  good  conscience;  namely,  the  excess 
beyond  principal  and  legal  interest.  This, 
in  all  cases  where  a  party  seeks  to  recover 
back  money  paid  on  an  usurious  contract* 
is  established  to  be  the  true  measure  of  re- 
lief, by  the  clearest  principles  of  equity, 
and  by  the  authority  of  the  cases  of  Stone 
V.  Ware,  and  Clarkson's  adm'r  v.  Garland. 

BROOKE,  J.  I  concur  in  the  proposed 
decree,  on  the  ground  that  the  mortgage 
debts  to  Christian  Stover,  the  lender,  have 
been  paid  by  Snapp,  the  borrower;  and, 
consequently,  that  the  case  is  not  within 
the  third  section  of  the  statute  against 
usury.  And  I  should  also  have  concurred 
in  the  decree,  if  the  money  was  unpaid  and 
still  due  by  the  borrower,  the  bill  in  the 
case  not  being  a  bill  of  discovery.  I  think 
the  sound  construction  of  the  third  section 
requires,  not  only  that  the  money  should  be 
still  due  by  the  borrower,  to  entitle  him  to 
the  benefit  of  that  provision,  but  that  his 
bill  ought  to  be,  essentially,  a  bill  of  dis- 
covery ;  which  I  think  is  plainly  declared 
by  the  section. 

Decree  reversed. 


512    ^French  and  Brown  v.  The  Common- 
wealth. 

December.  1884.  Rlcbmond. 

[27  Am.  Dec  618.] 

(Absent  Bbockbnbbough,*  J.) 

Bschest— Monstmis  De  Droit— Plslntlflt— In  a  mon- 
strans  de  droit  to  an  inquisition  of  escheat,  prose- 
cuted under  the  statute  of  Virginia,  1  Rev.  Code, 
ch.  83,  S  7,  the  monstrant  is  plaintiff. 

Same— Same  — What  flonstrant  Mast  5hew.t— The 
monstrant  must  shew  good  title  in  himself,  in  or- 


♦He  decided  the  cause  in  the  circuit  court. 

tBKheat-Monstrans  De  Drott-Plalntlfff-Wluit  He 
Must  Shew.— The  parties  suing  out  a  monstrans.de 
droit  are  plaintiffs,  and  must  shew  a  rood  riffht  to 
the  subject.  Piatt  v.  Com.,  12  Gratt  876.  citlnff  prin- 
cipal case. 

See  g'eneraUy  monog-raphic  nott  on  "Escheat**  ap- 
pended to  Sands  Y.  Liynham.  27  Gratt.  901. 
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der  to  entitle  him  to  jadffment  of  amoveas  manns 
airainst  the  commonwealth. 
SCotute— Invalid  Entries— Applicatloii  to  Bfcheated 

Lnnds.— The  sUtute  1  Rev.  Code.  ch.  86, 1 40,  declar- 
iug  entries  or  locations  of  lands  that  have  been 
settled  for  thirty  years  prior  to  the  entry  or  loca- 
tion Ac  invalid,  and  releasing  any  title  which  the 
commonwealth  may  be  supposed  to  have  thereto, 
has  no  application  to  escheated  lands. 

By  an  inquisition  of  ofBce,  taken  by  the 
escheator  of  the  city  of  Richmond,  the  jury 
duly  impanneled,  sworn  and  charged  to  in- 
quire, what  lands  and  tenements  Margatet 
and  Patience  Barnes  late  of  the  said  city 
deceased,  died  seized  of,  and  whether  they 
left  any  heir,  or  made  any  disposition  of 
such  lands  in  their  lifetime,  and  whether 
they  were  aliens  at  the  time  of  their  death, 
—found,  that  the  said  Margaret  and  Pa- 
tience long  before  their  death,  were  seized 
of  a  lot  in  Richmond,  containing  half  an 
acre,  which  had  been  conveyed  to  them  by 
William  Coutts,  by  deed  dated  the  1st  Sep- 
tember 1783,  and  recorded  in  the  county 
court  of  Henrico,  as  by  reference  to  the  said 
deed  would  more  fully  appear,  and  being 
so  seized,  the  said  Margaret  died  in  1791, 
and  the  said  Patience  in  1793,  without 
heir,  and  without  having  made  any  disposi- 
tion thereof  in  their  lifetime. 

Whereupon    French    and    Brown    filed   a 
monstrans   de  droit,  in  the  circuit  court  of 
Henrico ;  in  which,  after  taking  oyer  of  the 
inquisition,    and   protesting   that  the  same 
and  the  matters  therein  contained  were  not 
sufficient  in  law,  and  that  they  had  no  nec- 
essity and  were  not  bound  to  answer  thereto, 
nevertheless,  for  sinewing  their  right 
513      in  that   behalf,  *they   said,    1.    That 
they,  French  and  Brown,  were  on  the 
day    the    inquisition    was    found,    and    for 
thirty   years   next  before  continually   had 
t>een,  seized  and  possessed  of  the  lot  of  land 
in  the  inquisition  mentioned,  and  had  dur- 
ing all  that  time  duly   paid  to  the  common- 
wealth the  annual  taxes  assessed  upon  the 
same ;  and  so   the   lot  of  land  was,  on  the 
day  of  the  inquisition    found,  and  yet  was, 
their   own    proper   freehold    and   fee,  from 
which  by  the  inquisition  they  were  unjustly 
amoved.    2.  That  the  title  of  the  common- 
wealth   found    by    the    inquisition  accrued 
more   than   thirty  years  before  the  date  of 
the    inquisition;  and    that    for    more   than 
thirty  years  next  before  the  inquisition,  the 
lot  of  land  therein  mentioned  had  been  set- 
tled, and  continually,  for   more  than  thirty 
years,    had   been    held   by  the  monstrants, 
French  and  Brown,   and  those  under  whom 
they    claimed,    until    the    inquisition    was 
taken  ;  and  the  monstrants,  and  those  under 
whom  they  claimed,  continually  during  the 
term  of  thirty  years  next  before  the  inquisi- 
tion found,  had  annually  paid  the  taxes  as- 
sessed  on    the   said   lot  of  land ;  by  reason 
whereof,    and   of   the   statute  in  such  case 
made  and  provided,  the   right  of  the  com- 
monwealth to  the  said   lot   of  land  was  re- 
leased   to    the     monstrants,     French    and 
Brown,  and  so  the  said  lot  of  land  was,  at 
the  time  of  the  inquisition   found,   and  yet 
was,    their  proper   freehold  and  fee.     Both 
pleas  concluded  with  a  verification. 

The  attorney  general,    on    behalf  of  the 
commonwealth,  put  in  a   general  demurrer 


to  the  monstrance,  and  tendered  a  replica- 
tion also,  averring  that  the  monstrants 
were  not  on  the  day  of  the  inquisition 
found,  seized  of  the  lot  of  land  in  their 
demesne  as  of  fee,  and  that  they,  and  those 
under  whom  they  claimed,  had  not  been  so 
seized  for  thirty  years  next  before  the  in- 
quisition, and  had  not  during  that  term 
paid  the  taxes  assessed  thereon,  as  in  their 
monstrance  they  alleged :  concluding  to  the 
country.  French  and  Brown  joined  in  the 
demurrer  to  their  monstrance.  But  they 
objected,  that  the  commonwealth  had  no 
right  to  put  in  both  a  replication  and  a  de- 
murrer to  the  monstrance;  but  the  court 
holding  that  the  monstrants  were  the 
514  plaintiffs  in  the  *proceeding,  received 
the  replication ;  and  then  they  joined 
issue  upon  it. 

The  circuit  court  held  that  the  law  on  the 
commonwealth's  demurrer  to  the  mon- 
strance, was  for  the  commonwealth,  ard 
gave  judgment  accordingly;  from  which 
French  and  Brown  appealed  to  this  court. 

The  cause  was  argued  here  by  Johnson 
for  the  appellants,  and  Leigh  for  the  com- 
monwealth. 

I.  The  appellants'  counsel  objected,  that, 
as  the  commonwealth  had  put  in  a  demurrer 
to  the  monstrance,  that  required  the  court 
to  go  back  to  the  first  defect  in  the  pro- 
ceedings ;  and  that  here,  the  inquisition  of 
office  was  defective,  because  it  only  found 
that  Margaret  and  Patience  Barnes  died 
seized,  withoui  finding  that  they  died  seized 
of  the  fee,  and  unless  they  were  seized  of 
the  fee,  the  inquisition  could  not  give  the 
commonwealth  any  title. 

Lreigh  answered,  that  the  monstrants  were 
plaintiffs,  and  it  was  incumbent  on  them 
to  shew  good  title  in  themselves.  They 
could  not  question  the  inquisition,  or  im- 
peach the  right  of  the  commonwealth,  with- 
out shewing  their  own  right.  The  Warden 
and  commonalty  of  Sadler's  case,  4  Co.  55 ; 
Regina  v.  Mason,  2  Salk.  447;  King  v. 
Bishop  of  Worcester,  Vaughan  64,  Bull.  N. 
P.  215,  5  Bac.  Abr.  Prerogative,  p.  574. 
The  decision  in  the  case  of  The  People  v. 
Cutting,  3  Johns.  Rep.  1,  was  founded  on 
the  provisions  of  the  statute  of  New  York : 
but  our  statute  was  different ;  and  indeed, 
it  removed  all  doubts  on  the  point;  1  Rev. 
Code,  ch.  82,  {  7,  p.  295. 

Johnson  cited  the  opinion  of  lord  Somers 
in  The  Bankers'  case,  11  St.  Tri.  154,  and 
The  King  v.  Roberts,  2  Stra.  1208. 

II.  The  question  on  the  merits  was, 
whether  the  provision  of  the  land  law,  1 
Rev.  Code,  ch.  86,  {  40,  p.  330,  applied  to 
the  case? 

CARR,  J.  The  effect  of  an  office  found 
for  the  king,  is  well  settled  by  the  old 
books:  an  office  which  finds  that  the 
515  *king  has  a  right  to  enter,  makes  the 
king  a  good  title,  though  the  office  be 
false ;  and  therefore,  no  man  shall  traverse 
the  office,  unless  he  make  himself  a  title; 
and  if  he  cannot  prove  his  title  to  be  true, 
although  he  be  able  to  prove  his  traverse  to 
be  true,  yet  his  traverse  will  not  avail  him. 
Our  law  of  escheats,  after  directing  the 
manner  in  which  the  inquest  shall  be  taken, 
enacts,  that  *4f  the  inquisition  be  found 
for  the  commonwealth,  and  there  shall  be 
any  man,  that  will  make  claim  to  the  lands. 
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he  shall  be  heard  without  delay,  on  a  tra- 
verse to  the  office,  monstrans  de  droit,  or 
petition  of  right.  And  the  said  lands  or 
tenements  shall  be  committed  to  him,  if  he 
shew  good  evidence  of  his  right  and  title, 
to  hold  until  the  right  shall  be  found  and 
discussed  for  the  commonwealth,  or  for  the 
party  finding  sufficient  surety  to  prosecute 
his  suit  with  effect  &c."  It  seems  to  me, 
that  this  statute  settles  all  the  points  on 
which  so  much  black  letter  learning  was 
expended  in  the  argument.  For  example, 
there  was  much  discussion  upon  the  point, 
whether  the  monstrant  is  plaintiff  or  de- 
fendant? Now,  the  statute  settles  that,  by 
saying  **he  shall  give  surety  to  prosecute 
his  suit  with  effect;"  which  a  plaintiff  only 
can  do.  Again,  there  was  a  good  deal  of 
argument  upon  the  question,  whether  the 
monstrant  could  succeed  by  impeaching  the 
title  of  the  commonwealth?  The  statute 
shews,  that  it  was  for  no  such  purpose  he 
was  permitted  to  file  his  traverse,  mon- 
strans, or  petition:  it  says,  **if  the  inquisi- 
tion be  found  for  the  commonwealth,  and 
there  be  any  man  that  will  make  claim  to 
the  lands,  he  shall  be  heard  &c."  and  it  is 
this  claim,  not  the  title  found  by  the  office, 
which  is  to  be  discussed.  This  is  further 
proved  by  the  words,  **if  he  shew  good  evi- 
dence of  his  right  &c."  the  land  is  to  be 
delivered  to  him  till  this  same  right  and 
title  be  discussed  &c.  This  seems  to  me 
the  clear  meaning  of  the  statute ;  and  puts 
to  rest  every  question,  except  this, — have 
the  monstrants  shewn  a  good  right  and  title 
to  the  land?  It  is  equally  clear  to  me  that 
they  have  not.  Their  holding  as  against 
the  commonwealth  is  nothing;  for  we  know 
the  maxim  of  nullum  tempus  applies 
516  to  all  such  cases.  But  *the  common- 
wealth has  chosen  to  relinquish  her 
right  to  certain  lands,  under  certain  cir- 
cumstances, 1  Rev.  Code,  ch.  86,  J  40,  and 
the  question  is,  are  these  lands  embraced 
by  that  provision?  **No  entry  or  location, 
on  any  lands  within  this  commonwealth, 
which  have  been  settled  thirty  years,  prior 
to  the  date  of  such  entry  or  location,  and 
upon  which  quit  rents  or  taxes,  can  be 
proved  to  have  been  paid,  at  any  time 
within  the  said  thirty  years,  shall  be 
deemed  valid ;  and  any  title  which  the  com- 
monwealth may  be  supposed  to  have  thereto, 
is  hereby  relinquished.*'  Any  title  which 
the  commonwealth  may  be  supposed  to  have 
thereto:  whereto?  Surely  the  answer  must 
be — to  the  lands  described  in  the  former  part 
of  the  section ;  that  is,  lands  subject  to  en- 
try and  location.  It  is  very  clear,  that 
escheated  lands  are  not  of  that  description, 
but  of  a  class  wholly  different.  I  think 
therefore  that  the  judgment  must  be 
affirmed. 

CABELL  and  BROOKE,  J.,  concurred. 

TUCKER,  P.  The  question,  whether  in 
a  monstrans  de  droit,  the  monstrant  is  to 
be  considered  a  plaintiff  or  defendant,  has 
been  very  learnedly  discussed.  I  do  not 
think  it  necessary  to  decide  it  in  this  case, 
though  I  will  incidentally  observe,  that  if 
the  monstrans  de  droit  was  a  remedy  at 
common  law,  which  has  been  a  moot  point 
from  the  time  of  old  Staumford  (5  Bac. 
Abr.    571),  the   party  appeared  probably  in 


the  character  of  a  defendant.  For  he  was- 
confessedly  confined  to  the  record  which 
found  the  title  of  the  king,  unless  his  own 
title  was  by  a  record  of  as  high  a  nature, 
which  avoided  the  title  found  for  the  king ; 
4  Co.  55,  b.  He  did  not  appear,  therefore, 
in  the  character  of  a  claimant,  set- 
ting up  a  title  unconnected  with  that 
found  by  the  inquisition,  but  as  a  de- 
fendant, protecting  himself  from  the  title 
found,  by  shewing  other  matter  in  avoid- 
ance. Hence  it  is,  that  the  form  of  a  mon- 
strans is  that  of  a  plea,  and  that  the  answer 
to  it  was  called  a  replication.  But,  when 
the  party,  at  common  law,  had  a  title  which 
did  not  appear  in  the  inquisition,  he  was 
driven     to     his     petition    of    right. 

517  2  Tidd  *1132.  The  statutes  of  Ed.  3, 
remedied  this,  and  gave  the  mon- 
strans, instead  of  the  petition ;  and  as  the 
petitioner  is  in  the  nature  of  a  plaintiff,  so- 
the  party  in  a  monstrans  de  droit  is  a  plain- 
tiff, wherever  from  the  nature  of  bis  de- 
mand, he  must  have  been  a  petitioner  at 
common  law ;  that  is  to  say,  wherever  hi» 
title  does  not  appear  by  the  same  record 
which  finds  the  title  for  the  king,  or  by  a 
record  of  as  high  a  nature,  avoiding  it. 
Claiming  thus  under  a  title  not  at  all  ap- 
pearing on  the  inquisition,  or  connected 
with  or  arising  out  of  the  title  found  for 
the  king,  he  could  not  obtrude  himself  as  a 
defendant,  but  was  at  common  law  driven 
to  institute  an  independent  proceeding  by 
petition,  which  has  been  substituted  by  the 
monstrans  de  droit,  in  which  he  sets  forth 
his  claim,  and  prays,  that  the  hands  of  the 
king  may  be  removed,  the  operation  of  the 
inquisition  having  been  to  put  the  king' 
into  the  possession.     See  2  Tidd  1123. 

Be  this,  however,  as  it  may,  the  impor- 
tant question  in  this  case  is,  whether  the 
monstrant  must  succeed  by  the  strength  of 
his  own  title,  or  may  succeed  by  shewing 
that  there  is  a  defect  in  the  title  found  for 
the  commonwealth.  This  point  has  been 
expressly  adjudged.  The  party  cannot  have 
judgment,  though  the  king  have  no  title, 
unless  be  can  shew  a  title  in  himself.  2 
Salk.  448;  Vaughan  64;  2  Tidd  1123.  This, 
is  equally  clear,  whether  in  this  case  he  be 
plaintiff  or  defendant.  If  plaintiff,  he 
must  of  course  shew  title :  if  defendant,  he 
has  become  such  by  his  own  act ;  he  has 
not  been  called  upon  to  defend  himself;  he 
has  interpleaded  of  his  own  accord ;  he  has 
obtruded  himself  into  the  cause,  and  he  can 
only  be  received  to  do  so,  by  shewing  an 
interest  in  the  event.  This  is  a  familiar 
principle  in  our  jurisprudence.  It  would 
be  monstrous  were  it  otherwise.  It  would 
be  an  outrage  to  permit  any  person  who 
pleased,  without  a  shadow  of  interest,  to 
enter  the  lists  against  a  claimant  in  a  court 
of  justice.  I  know  of  no  exception,  but  the 
case  of  an  amicus  curiae,  whose  rights 
are  of  most  circumscribed  character.  2 
Inst.  178.  He  can  neither  appeal  nor  have 
a  supersedeas  or  writ  of  error.  Danlop  v. 
The  Commonwealth,  2  Call  284.  Nor  can 
any    other    person,    unless    he   shews 

518  himself,    ^'interested    in    the    contro- 
versy.    Sayre  v.    Grymes,    1  Hen.    ft 

Munf.  404;  Wingfield   v.  Crenshaw,  3  Hen. 
A  Munf.  245.     And  in  the  case  of  Bun  lop 
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▼.  The  Commonwealth »  it  is  moreover  ex- 
pressly decided,  that  an  amicus  curiae  can- 
not move  to  quash  an  inquisition  of  escheat, 
unless  he  either  has  an  interest  himself,  or 
represents  somebody  who  has.  In  the  case 
of  The  King  v.  The  Bishop  of  Worcester, 
Vaughan  64,  it  is  said — **If  the  king  be 
•once  seized"  (which  he  generally  becomes 
upon  finding  an  inquisition  of  escheat), 
**his  highness  shall  retain  against  all  others 
who  have  not  title,  notwithstanding  it  be 
found  also,  that  the  king  had  no  title,  but 
that  the  other  had  possession  before  him ; 
as  appeared  in  37  Ass.  pi.  11,  where  it  was 
found,  that  neither  the  king  nor  the  party 
bad  title,  and  yet  adjudged  that  the  king 
«honld  retain :  for  the  office  that  finds  the 
king  to  have  a  right  or  title  to  enter,  makes 
ever  the  king  a  good  title,  though  the  office 
be  false  Ac.  and  therefore  no  man  shall 
traverse  the  office  unless  he  mike  himself  a 
title.  And  if  he  cannot  prove  his  title  to 
be  true,  although  he  be  able  to  prove  his 
traverse  to  be  true,  yet  this  traverse  will 
not  serve  him."  See  also  16  Vin.  Abr. 
Office  or  Inquisition.  6.  4,  pi.  8,  citing 
Brooke,  Traverse  de  office,  pi.  48. 

Resting  upon  these  authorities,  I  am  of 
opinion,  that  the  court  cannot  give  the 
judgment  prayed  for,  of  amoveas  manus, 
unless  a  title  is  shewn  by  the  appellants. 
They  admit  by  their  plea,  that  they  have 
been  removed,  and  they  now  ask  to  be  re- 
stored to  the  possession.  The  question  then 
recurs,  do  they  shew  a  title  to  the  property 
which  justifies  their  demand  of  judgment? 
The  shewing  possession  is  not  sufficient 
proof  of  title,  though  possession,  indeed,  is 
one  of  the  ingredients  of  title,  ^or,  ac- 
cording to  the  authorities  just  cited,  the 
party  was  not  entitled  to  judgment,  where 
it  appeared  that  neither  the  king  nor  the 
party  had  title,  and  though  it  was  found 
that  the  party  had  the  possession  first. 
Again,  it  is  the  received  doctrine  of  all  the 
b<x>ks,  that  when  the  possession  is  vacant, 
the  inquest  ipso  facto  vests  the  possession 
in  the  crown ;  but  if  not  vacant,  a  scire 
facias  is  necessary  on  the  part  of  the 
519  king ;  a  pregnant  proof,  that  *the  pos- 
session does  not  stand  in  the  way  of 
the  inquisition,  though  it  puts  the  king 
upon  the  necessity  of  calling  on  the  party 
in  possession  to  shew  cause  why  he  should 
not  surrender  that  possession.  Nor  is  there 
any  thing  hard  or  improper  in  this,  for 
though  possession  is  a  good  title'  against 
all  others  than  the  commonwealth,  yet  as 
she  is  the  owner  of  all  the  lands  which  have 
no  other  owner,  it  can  never  be  sufficient 
to  set  np  a  bare  possession  against  her,  nor 
can  any  justly  complain  whose  only  title  is 
a  naked  possession. 

Then,  as  to  the  title  set  up  by  the  appel- 
lants: it  depends  altogether  on  the  con- 
struction of  the  statute,  1  Rev.  Code,  ch. 
86,  2  40.  To  pursue  the  ingenious  course  of 
reasoning  of  the  counsel  for  the  appellants, 
in  his  commentary  on  this  statute,  would 
lead  me  into  unnecessary  detail.  I  shall 
therefore  content  myself  with  saying,  that 
1  consider  the  statute  as  having  no  applica- 
tion to  the  case  of  escheated  lands ;  and  that 
the  intrusion  upon  them,  though  followed 
by  a  possession  of  more  than   thirty  years, 


cannot  be  converted  into  a  good  title  against 
the  commonwealth,  by  the  operation  of  that 
provision. 

I  am  of  opinion,  that  the  judgment  be 
affirmed.  

520  ^Lanev.  Mason. 

December,  1884,  Richmond. 

(Absent  Cabbll,  J.) 

Mortgage   of    Slaves— Recordation— Case  at   Bar.->A 

mortgage  of  slaves  Is  recorded  In  the  county  of  A. 
the  slaves  being  at  tbe  time  of  the  execution  and 
recording  of  the  deed,  in  the  county  of  B.  and 
after  the  recording  of  the  deed  in  A.  the  slaves 
are  removed  to  A.  but  the  deed  is  not  recorded 
anew  there,  after  such  removal;  and  then  the 
mortgagor  mortgages  the  same  slaves  to  another 
person,  and  this  mortgage  is  recorded  in  A.  where 
the  slaves  are  at  the  time  of  the  execution  and  re- 
cording thereof:  Held,  upon  the  construction  of 
the  statute.  1  Rev.  Code.  ch.  99,  S  11,  the  first  mort- 
gage was  not  duly  recorded,  and  so  is  void  as 
'    against  the  second  mortgagee. 

Detinue  for  two  slaves,  by  Mason  against 
I^ane,  in  the  circuit  superiour  court  of  Sus- 
sex. Plea,  the  general  issue.  The  facts 
were  stated  in  a  case  agreed  by  the  parties, 
as  follows : 

James  Cooper,  by  deed,  dated  the  18th 
May  1828,  but  in  fact  executed  in  1829,  con- 
veyed the  two  slaves  in  question  (among 
others)  to  Mason,  the  plaintiff,  Jn  trust,  for 
the  purpose  of  indemnifying  Brown  and 
Harris  from  loss  by  reason  of  a  suretyship 
they  had  incurred  for  him.  This  deed  was 
recorded  in  the  county  court  of  Southamp- 
tion,  in  May  1829.  Cooper  resided  m 
the  county  of  Southampton,  at  the  time  the 
deed  was  executed  and  recorded,  but  the 
slaves  were  then  in  the  county  of  Sussex, 
in  the  possession  of  Cooper's  father,  under 
an  agreement  by  which  the  father  was  to 
hold  the  possession  for  two  years ;  before  the 
expiration  of  which  two  years,  though  after 
the  deed  had  been  recorded  in  Southampton, 
Cooper's  father  died,  and  he  thereupon 
took  possession  of  these  slaves,  and  removed 
them  to  Southampton,  where  the  deed  had 
been  recorded.  It  was  never  recorded  in 
Sussex.  After  the  slaves  had  been  removed 
to  Southampton,  Cooper,  by  another  deed, 
dated  the  4th  May  1830,  mortiraged  the 
slaves  in  question  to  Lane,  the  defendant: 
this  deed  was  duly  recorded  in  South- 

521  hampton :  *and  under  it.  Lane  claimed 
and  got  possession   of  the  slaves,  and 

they  were  sold  for  his  benefit.  And  the 
question  referred  to  the  court,  was.  Whether 
the  plaintiff  upon  this  state  of  the  case  had 
right  to  recover  the  two  slaves? 

The  circuit  superiour  court  held,  that  the 
law  on  the  case  agreed  was  for  the  plaintiff, 
and  gave  him  judgment :  to  which  this  court 
upon  the  petition  of  Lane,  allowed  a  super- 
sedeas. 

The  cause  was  argued  here  by  Shands  for 
the  plaintiff  in  error,  and  Robinson  for  the 
defendant.  It  turned  on  the  construction 
and  effect  of  the  provision  of  the  statute  of 
conveyances,  touching  the  registry  of  deeds 
of  trust  of  personal  chattels,  1  Rev.  Code, 
ch.  99,  {  11,  p.  364. 

BROCKENBROUGH,  J.  The  statute  pro- 
vides, that  every  deed  of   trust   of  person* 
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ally,  which  ought  to  be  recorded,  shall  be 
recorded  in  the  court  of  that  county  in 
which  such  property  ^* shall  remain."  It 
is  clear,  that  at  the  time  the  deed  was 
recorded  in  Southampton,  and  between  that 
period  and  that  in  which  the  slaves  were 
carried  to  Southampton,  the  deed  was  void 
as  to  purchasers  for  valuable  consideration 
without  notice,  and  as  to  all  creditors,  be- 
cause the  slaves  were  remaining*  in  a  differ- 
ent county,  namely,  Sussex.  Did  the 
subsequent  removal  of  them  to  Southamp- 
ton, give  life  and  energy  to  the  deed  which 
had  been  void  before?  I  think  not.  In 
what  clerk's  office  would  a  purchaser  of 
these  slaves,  or  a  creditor  of  Cooper,  look 
for  a  deed  passing  the  title  to  some  one 
else?  Certainly,  he  would  examine  the 
Sussex  office,  because  in  that  county  the 
slaves  were  abiding.  When,  at  a  posteriour 
period,  they  were  removed  to  Southampton 
by  the  visible  owner  of  them,  he  would  not 
look  to  the  registry  of  deeds  in  that  county, 
at  any  prior  time;  because,  during  such 
prior  time,  the  slaves  were  not  there,  and  he 
could  not  expect  to  find  any  deed  for  slaves 
that  were  not  then  remaining  there ;  that 
is,  residing  or  abiding   there.     The  resord 

ing  of  the  deed  in  Southampton 
522      *before  the  slaves  were  removed,  was 

not  constructive  notice  to  purchasers 
and  creditors.  I  am  of  opinion,  that  the 
judgment  is  erroneous,  and  must  be  re- 
versed, and  a  judgment  entered  for  the  de- 
fendant in  the  court  below. 

The  other  judges  concurred.    Judgment 
reversed.  

Watkins  v.  Crouch  &  Co. 

December,  1884,  Richmond. 
(Absent  BaocKENBaonoH,*  j.) 

Promissory  Notes— Action  on— Presentment  and  De- 
mand—Averment and  Proof  of.  t— In  an  action  against 
maker  and  indorser  of  a  note  negotiable  and  pay- 
able at  the  Farmers  Bank  of  Vlrsrinia,  It  is  not 
necessary  to  aver  and  prove  dne  presentation  of 
the  note  and  demand  of  payment  at  that  bank,  in 
order  to  entitle  plaintiffs  to  recover  of  the  maker, 
but  it  is  necessary,  in  order  to  entitle  them  to 
recover  against  the  indorser. 


*He  tried  the  cause  in  the  circuit  court. 

tPromlssory  Note— Action  against  Maker— Aver, 
ment  of  Presentment  and  Demand.— In  Armistead  v. 
Armisteads,  10  Leiffh  524,  Judge  Tuckbb,  in  deliver- 
ing his  opinion,  said:  "The  principal  question  which 
has  been  discussed  in  this  case  is,  whether  it  is 
necessary,  in  a  declaration  on  a  promissory  note 
against  the  maker,  to  aver  a  presentment  and 
demand  at  the  time  and  place  specified  on  the  face 
of  the  note  for  its  payment?  This  question  was  so 
fully  examined  by  me  in  the  case  of  Watkins  v. 
Crouch  db  Co.,  5  Leigh  582,  that  I  have  only  found  it 
necessary  to  look  acain  very  narrowly  into  the 
ffrounds  of  the  opinion  there  given,  and  to  weig'h 
the  additional  considerations  which  have  been 
presented  to  the  court  in  the  able  argument  of  this 
case.  I  have  done  so,  and  still  adhere  to  my  former 
opinion,  that  in  an  action  ag'alnst  the  maker  of  a 
promissory  note,  the  plaintiff  is  under  no  obligation 
to  aver  in  his  declaration  a  presentment  and  de- 
mand at  the  place  and  on  the  day  specified  in  the 
note  for  payment" 

3ame— Necessity  of  Presentment  and  Demand  of  Pay. 
ment— Presentment  and  demand  of  payment,  and 


Same— Assignment  for  Indemnity  of  Indorser— Effect 
as  to  Dispensing  with  Presentment,  etc-t— The  maker 
of  such  note,  before  it  comes  to  maturity,  assigns 
all  his  effects,  for  indemnity  of  the  indorser.  as  to 
part  of  the  contents  of  the  note,  and  it  does  not 
appear,  that  the  effects  assigned  are  adequate  to 
such  indemnity  :  theindorser's  acceptance  of  this 
assignment,  does  not  exempt  the  holders  from  the 
duty  of  making  due  presentation  of  the  note  and 
demand  of  payment  at  the  place  appointed,  in 
respect  to  the  indorser  :  dissentiente  Bbookk.  J. 

Same— Presentment  for  Payment— Place  of— Case  at 
Bar- Such  note  is  in  fact  negotiated  at  the  Bank 
of  U.  States,  with  the  knowledge  and  assent  of 
maker  and  indorser;  and  the  note  is  presented 
for  payment  there:  this  is  not  due  presentation, 
to  charge  the  indorser,  though  he  assented  to  the 
negotiation  of  the  note  there;  nor  can  any  usage 
of  the  Bank  of  U.  S.  dispense  with  due  presenta- 
tion at  the  Farmers  Bank  where  it  was  made 
payable. 

Debt,  in  the  circuit  court  of  Goochland, 
on  a  promissory  note  negotiable  at  the 
Farmers  Bank,  for  1181  dollars,  by  Crouch 
Sl  Co.  the  holders,  against  Edwin  Wat- 
523  kins  the  *maker,  and  Thomas  Watkins 
the  indorser,  of  the  note.{  There 
were  several  counts  in  the  declaration. 

The  first  count,  after  setting  out  the  note» 
as  a  promissory  note,  dated  the  1st  October 
1823,  made  by  Edwin  Watkins,  whereby  he 
promised  to  pay  Thomas  Watkins  or  order, 
sixty  days  after  date,  1181  dollars,  for  value 
received,  negotiable  and  payable  at  the 
Farmers  Bank,  at  Richmond,  and  the  in- 
dorsement thereof  by  the  payee  to  the 
plaintiffs,  averred  due  presentation  of  the 
note  when  it  came  to  maturity,  at 
the  Farmers  Bank,  and  demand  of  payment 
there,  non-payment,  protest  for  non-pay- 
ment, and  notice  of  dishonor  to  the  in- 
dorser. 

The  second  count,  after  alleging  the  mak- 
ing and   indorsement  of  the  note,  averred* 


notice  of  nonpayment,  are  conditions  precedent, 
upon  the  performance  of  which  the  liability  of  the 
endorser  depends.  Broun  v.  Hull,  88  Gratt.  27,  cit- 
ing the  principal  case.  To  the  same  effect  the  prin- 
cipal case  was  cited  in  Hays  v.  Northwestern  Bank* 
0  Qratt.  180. 

The  makers  of  a  note  are  liable  for  the  amount  of 
it  without  presentment,  demand,  protest  or  notice 
thereof.  Peabody  Ins.  Co.  v.  Wilson.  29  W.  Va. 
548,  2  S.  £.  Rep.  899;  footnote  to  Armistead  ▼. 
Armisteads.  10  Leigh  512:  Hays  v.  Northwestern 
Bank.  9  Gratt  180;  Hall  v.  Virginia  Bank.  14  W.  Va. 
OSS.  all  citing  the  principal  case. 

See  furthtr.  monographic  no^  on  "Bills,  Notes, 
and  Checks*'  appended  to  Archer  t.  Ward,  9  Gratt. 
622. 

t5aiiie— Assignment  for  Indemnity  of  Indorser— Bf> 
fectostoDUpenslngwIth  Presentment,  etc.— See  prin- 
cipal case  cited  in  May  ▼.  Boisseau,  8  Leigh  185.  186w 
218.  and  Arents  y.  Com..  18  Gratt  775.  and  distin- 
guished in  May  v.  Boisseau.  8  Leigh  208  (see /oo^flol«^ 
to  this  case). 

See  generally,  monographic  note  on  "Bills,  Notes 
and  Checks*' appended  to  Archer  y.  Ward.  9  Gratt. 

S2. 

SBy  the  charter  of  the  Farmers  Bank,  2Rey.  Code, 
ch.  190.  %  15,  art  18,  p.  90.  such  a  note  is  placed  on 
the  footing  of  a  foreign  bill  of  exchange;  and  the 
BUtute  1  Rey.  Code.  ch.  126.  S  2.  p.  485.  giyes  the 
holder  an  action  of  debt  against  the  maker  and 
indorsers  jointly,  or  against  either  separately. — 
Note  in  Original  Edition. 
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that  the  note  before  it  came  to  maturity, 
was,  with  the  knowledge  of  both  maker 
and  indorser,  negotiated  at  the  o£Qce  of  dis- 
count and  deposit  of  the  Bank  of  the  U. 
States  at  Richmond,  and  there  deposited 
to  be  paid  at  maturity  for  the  benefit  of  the 
plaintiffs;  and  then  averred  due  presenta- 
tion of  the  note,  at  its  maturity,  at  the 
Bank  of  the  U.  States,  and  demand  of  pay- 
ment there,  non-payment,  protest  for  non- 
payment, and  due  notice  of  dishonor  to  the 
indorser;  and  averred  further,  that  when 
the  note  came  to  maturity,  neither  the  maker 
nor  indorser  had  any  funds  or  credit  at  the 
Farmers  Bank,  nor  was  either  of  them 
present  at  the  Farmers  Bank,  and  both  of 
them  resided  at  a  great  distance  from 
Richmond ;  and  that,  after  the  making  of 
the  note  and  before  it  came  to  maturity, 
Bdwin  Watkins,  the  maker,-  conveyed  and 
assigned  sundry  real  and  personal  estate  in 
the  deed  specified,  and  all  his  other  prop- 
erty, to  trustees,  upon  trust,  that  they 
should  collect  the  debts  thereby  assigned 
and  sell  the  property  thereby  conveyed  to 
them,  and  to  apply  the  proceeds,  first  to  the 
payment  of  sundry  specified  debts, 
524  for  which  the  defendant  *Thomas 
Watkins  stood  bound  as  surety  or  in- 
dorser for  the  defendant  EMwin,  and  then 
to  the  payment  of  certain  other  debts  to 
other  persons,  and  lastly,  to  the  payment  of 
all  other  debts  due  and  owing  from  the  de- 
fendant Ekiwin;  and  that  the  defendant 
Thomas  had  sustained  no  damage  by  reason 
of  the  failure  of  the  plaintiffs  to  present 
the  said  note  at  the  Farmers  Bank  for  pay- 
ment. 

The  third  count,  after  alleging  the  mak- 
ing of  the  note,  and  the  indorsement  thereof 
to  the  plaintiffs,  averred  that  the  note  was 
so  made  and  indorsed  by  the  defendants, 
with  an  understanding  and  agreement,  that 
the  note  though  expressed  to  be  negotiable 
and  payable  at  the  Farmers  Bank,  should 
be  collected  and  paid,  at  its  maturity,  at 
the  Bank  of  the  U.  States,  whereby  the 
defendants  waived  the  presentation  thereof 
for  payment  at  the  Farmers  Bank;  and 
then  further  averred  the  deposit  of  the  note 
at  the  Bank  of  the  U.  States  for  collection, 
due  presentation  thereof  at  this  bank,  and 
demand  of  payment  there,  non-payment, 
protest  for  non-payment,  and  notice  of 
dishonor  to  the  indorser. 

The  fourth  count,  after  alleging  the  mak- 
ing of  the  note,  the  indorsement,  the  pre- 
sentation for  payment  at  the  Bank  of  the 
U.  States,  non-payment,  protest  for  non- 
payment, and  notice  of  dishonor  to  the  in- 
dorser, averred  that  on  the  day  the  note 
came  to  maturity,  neither  the  maker  nor 
indorser  had  any  funds  or  credit  at  the 
Farmers  Bank,  nor  did  they  or  either  of 
them  appear  there ;  and  so  they  waived  the 
necessity  of  presentation  at  the  Farmers 
Bank. 

The  fifth  count,  after  alleging  all  the 
facts  alleged  in  the  fourth,  added,  that,  be- 
fore and  at  the  time  the  note  came  to  matu- 
rity, the  maker  had  become  and  was  utterly 
insolvent,  whereof  the  indorser  had  notice, 
and  that  the  indorser  had  sustained  no 
damage  by  reason  of  the  failure  of  the 
plaintiffs  to  make  presentation  of  the  note 
at  the  Farmers  Bank  for  payment. 


The  defendants  pleaded,  severally,  the 
general  issue. 

At  the  trial,  the  plaintiffs   gave  the  note 

in  evidence    (which    was  made    negotiable 

and   payable   at   the   Farmers   Bank),  and 

proved  the  handwriting  of  the  maker 

525  and   indorser,  the  ^negotiation  of  the 
note  at  the  Bank  of  the  U.  States  for 

the  benefit  of  the  plaintiffs,  the  presenta- 
tion of  the  note  there  for  payment,  at  its 
maturity,  non-payment,  protest  for  non- 
payment, and  due  notice  of  such  dishonor 
to  the  indorser;  and  further  proved,  that 
from  the  day  of  making  the  note  to  the  day 
of  its  maturity,  both  inclusive,  neither  the 
maker  nor  indorser  had  any  funds  or  credit 
at  the  Farmers  Bank,  where  the  note  was 
made  payable;  and  that,  before  the  note 
came  to  maturity,  the  indorser  knew  that 
the  maker  had  become  and  was  entirely  in- 
solvent, and  consulted  a  friend  whether 
he  (the  indorser)  should  take  up  the  note, 
in  order  to  save  his  own  credit  at  bank, 
who  advised  him  not  to  do  so,  but  to  let  the 
note  take  its  course,  which  advice  the  in- 
dorser resolved  to  take.  Whereupon,  the 
counsel  for  the  defendant  Thomas  Watkins, 
the  indorser,  moved  the  court  to  instruct 
the  jury,  that  the  proof  above  mentioned 
did  not  dispense  with  the  necessity  of  proof 
on  the  part  of  the  plaintiffs,  that  payment 
of  the  contents  of  the  note  was  demanded, 
at  its  maturity,  at  the  Farmers  Bank,  where 
it  was  made  payable:  and  that,  without 
proof  of  due  presentation  and  demand  at 
the  Farmers  Bank,  or  proof  of  waiver  of 
such  presentation  and  demand  there  by  the 
indorser,  the  plaintiffs  could  not  recover 
in  this  action ;  which  instruction  the  court 
gave  to  the  jury ;  and  the  plaintiffs'  counsel 
excepted. 

The  plaintiffs  then  gave  in  evidence  a 
deed  executed  by  Edwin  Watkins,  the  maker 
of  the  note,  between  the  date  thereof  and 
the  day  appointed  for  the  payment,  namely, 
on  the  31st  October  1823,  whereby  he  con- 
veyed and  assigned  to  trustees,  sundry  real 
and  personal  estate,  and  all  the  debts  in  any 
way  due  to  him,  and  all  his  other  property, 
upon  trust, — that  whereas  there  were  sundry 
debts  due  from  the  said  Edwin,  for  which 
the  said  Thomas  Watkins  stood  bound  as  his 
surety,  namely,  a  bond  due  to  W.  Meredith, 
a  bond  due  to  R.  Ragland,  a  bond  due  to 
Gait  Sl  Johnson,  a  bond  due  to  F.  James  & 
Co.,  a  fourth  part  of  two  notes  made  pay- 
able at  the  Farmers  Bank,  and  indorsed  to 
P.  J.  Chevallie,  a  parcel  of  bonds  assigned 
by  Ekiwin  Watkins  to  J.  Michie,  and  a  bond 
to      J.      Richardson ;    and     whereas 

526  ""the    said    Edwin   was  desirous  to  se- 
cure   the    said    Thomas    against   any 

damage  he  should  sustain  by  reason  of  said 
suretyships;  therefore,  the  trustees,  or 
either  of  them,  should  and  might  collect  all 
the  debts  by  the  deed  to  them  assigned,  and 
dispose  of  all  the  properly  thereby  con- 
veyed, in  such  manner  as  they  should  deem 
proper,  and  apply  the  proceeds,  first,  to  the 
payment  of  the  debts  above  specified; 
next  to  the  payment  of  two  other  debts 
due  to  J.  Watkins  and  R.  Morris,  re- 
spectively; then  to  the  payment  of  all 
other  debts  due  from  the  said  Edwin  Wat- 
kins; and  the  balance,  if  any,  to  the 
said    Edwin.     And,    thereupon,    the  plain- 
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tiffs'  counsel  moved  the  court  to  instruct 
the  jury,  that,  if  they  should  find  from  the 
evidence  in  the  cause,  that  the  note  in 
the  declaration  mentioned,  was  made  by  the 
defendant  Edwin  Watkins  for  valuable 
consideration,  and  indorsed  by  the  defend- 
ant Thomas  Watkins  to  the  plaintiffs ;  that 
the  same  was  negotiated  and  discounted  at 
the  Bank  of  the  U.  States  at  Richmond, 
with  the  knowledge  and  consent  of  both 
maker  and  indorser ;  that  when  it  came  to 
maturity,  it  was  presented  for  payment  at 
the  Bank  of  the  U.  States,  protested  for 
non-payment,  and  due  notice  of  such  dis- 
honor given  to  the  indorser;  that  neither 
the  maker  nor  indorser  had  any  funds  or 
credit  at  the  Farmers  Bank,  where  the  note 
was  made  payable,  at  any  time  between  the 
day  on  which  the  note  was  made  and  the 
day  it  came  to  maturity  (both  inclusive), 
and  neither  of  them  was  resident  in  Rich- 
mond, or  had  any  known  agent  there ;  that, 
in  the  interval  between  the  date  of  the  note 
and  its  maturity,  the  deed  of  trust  above 
mentioned,  was  made  by  the  defendant 
Edwin  Watkins,  with  the  knowledge  and 
consent  of  the  defendant  Thomas,  to  indem- 
nify him  against  this  as  well  as  other  in- 
dorsements; that,  after  the  execution  of 
that  deed,  the  defendant  Thomas  resolved 
not  to  take  up  this  note  at  its  maturity, 
but  to  permit  the  same  to  be  protested; 
that  when  the  note  came  to  maturity,  in- 
quiry was  made  for  the  defendants  at  Rich- 
mond before  the  note  was  protested,  and 
neither  of  them  was  to  be  found  there,  nor 
any    person   prepared   to   take  up   the  note 

for  them  or  either  of  them ;  and  that 
527      *the  contents  of  the  note  yet  remained 

unpaid;  then,  the  plaintiffs  were  not 
bound  to  prove  a  presentation  and  demand 
of  payment  at  the  Farmers  Bank.  Where- 
upon, the  court  expressed  its  opinion, 
1.  That  by  the  operation  of  the  deed  of  trust 
of  the  31st  October  1823,  the  whole  effects 
of  the  defendant  Edwin  Watkins,  having 
been  transferred  to  trustees  for  the  indem- 
nification of  the  defendant  Thomas  Wat- 
kins, on  account  of  his  suretyships  and 
indorsements  for  Edwin  (of  which  his  in- 
dorsement of  this  note  held  by  the  plaintiffs 
made  a  part*)  in  preference  to  all  other 
creditors,— the  defendant  Thomas  was 
placed  in  the  situation  of  the  defendant 
Edwin,  the  maker  of  the  note;  and,  as  it 
was  unnecessary  for  the  purpose  of  fixing 
the  liability  of  the  maker  to  demand  pay- 
ment at  the  Farmers  Bank  where  the  note 
was  made  payable,  so  (the  indorser  having 
acquired  by  the  deed  the  benefit  of  all  the 
effects  of  the  maker)  it  was  unnecessary  to 
demand  payment  at  that   place,  in  order  to 


•The  counsel  for  the  plaintifiFa  in  the  circuit  court, 
and  the  judire.  Rupposed.  that  an  indemnity  was 
provided  by  the  deed  of  trust,  agrainst  the  particu- 
lar note  on  which  this  action  was  founded  :  and  the 
Judges  of  this  court  supposed,  that  the  deed  pro- 
vided an  Indemnity  to  the  indorser  as  to  a  fourth 
part  of  this  note.  The  counsel  for  the  appellant,  in 
the  arfiTument  of  the  case,  insisted,  that  no  indem- 
nity was  specially  provided  by  the  deed,  as  to  this 
particular  note  :  and  the  reporter  has  stated  the 
provisions  of  the  deed,  very  minutely.  In  order  that 
It  may  be  seen  whether  there  was  such  a  provision 
or  not  It  seems  to  him  obvious,  that  this  particular 
note  was  onlv  provided  for  in  the  general  provision 
for  all  the  debts  of  the  grantor.  However,  if  the 
fact  be  so.  it  only  strengthens  the  arg^ument— Note 
in  Original  Edition. 


fix  the  liability  of  the  indorser.  2.  That,  if 
the  jury  should  find,  that  the  defendants 
consented  that  the  note  should  l>e  discounted 
at  the  ofBce  of  the  Bank  of  the  U.  States  at 
Richmond,  instead  of  the  Farmers  Bank, 
that  such  consent  extended  to  its  being 
discounted  according  to  the  usages  of  the 
office  of  the  Bank  of  the  U.  States ;  and,  as 
it  was  the  usage  at  that  office,  to  retain 
notes  so  discounted  until  the  last  moment 
of  the  last  day  of  grace,  at  which  same 
moment     both     the     said     office     of 

528  the  Bank  of  the    U.  States  and    *thc 
Farmers  Bank  closed,— therefore,  the 

consent  aforesaid  ought  to  be  understood  as 
varying  the  original  contract  of  the  parties, 
so  as  to  make  the  note  payable  as  well  as 
negotiable  at  the  office  of  the  Bank  of  the 
U.  States;  and  that,  consequently,  it  was 
unnecessary,  in  such  case,  to  demand  pay- 
ment at  the  Farmers  Bank.  And  for  these 
reasons  the  court  gave  the  instruction  to 
the  jury  prayed  by  the  plaintiffs'  counsel ; 
to  which  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for 
the  plaintiff;  from  which  the  defendant 
Thomas  Watkins  appealed  to  this  court. 

Robertson  and  Leigh,  for  the  appellant. 

Stanard  and  Lyons,  for  the  appellees. 

CARR,  J.  This  case  turns  upon  the  cor- 
rectness of  the  opinions  expressed  by  the 
court  in  instructions  to  the  jury.  These 
instructions  were,  in  effect,  that  the  indorser 
having  taken  a  transfer  to  trustees  for  his 
indemnity,  of  all  the  effects  of  the  maker, 
was  thereby  placed  in  the  shoes  of  the 
maker;  and  as  a  demand  of  payment  at  the 
place  appointed  in  the  note,  is  not  neces- 
sary to  charge  the  maker,  so  no  such 
demand  was  necessary  under  such  circum- 
stances, to  fix  the  liability  of  the  indorser. 
The  deed  is  made  an  exhibit  in  the  bill  of 
exceptions,  and  I  think  may  fairly  be  con- 
sidered a  conveyance  of  all  the  grantor's 
property.  It  is  given  for  the  security  of 
several  enumerated  debts;  and  among 
others,  of  one  fourth  of  the  note  on  which 
the  suit  was  brought.  What  was  the  value 
of  the  property,  or  what  proportion  it  bore 
to  the  debts  intended  to  be  secured  by 
it,  does  not  appear:  that  it  was  not  suffi- 
cient to  secure  the  whole,  we  are  obliged  to 
conclude.  The  question  is,  was  this  opin- 
ion of  the  court  correct? 

Whether,  where  the  suit  is  against  the 
maker  of  a  promissory  note,  payable  at  a 
particular  place,  it  is  necessary  to  prove 
a  demand  of  payment  at  such  place,  is  a 
question  that  need  not  be  discussed,  until 
we  are  satisfied  that  the  indorser  in  the  case 
before  us  stands   in   the   shoes  of  the 

529  maker.     But  *we  may  lay  it  down  as 
unquestioned    law,    that  as  a  general 

proposition,  the  indorser  stands  in  a  situa- 
tion very  different  from  the  maker.  He  is 
not  the  real  debtor,  but  a  surety  only :  his 
undertaking  is  collateral,  that  if  upon  due 
diligence  having  been  used  against  the 
maker,  the  money  is  not  paid,  he  will  be- 
come liable  for  it.  This  due  diligence  is  a 
condition  precedent  to  a  right  of  recovery 
against  him.  Therefore,  when  a  note  is 
made  payable  at  a  particular  place,  proof  of 
a  demand  at  the  place,  is  indispensable,  in 
a  suit  against  the  indorser.  Did  the  deed 
place  the  indorser  completely  in  the  shoes  of 
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the  maker?    I  should  agree  that  it  did,  if  it 
appeared,    that   the  property  conveyed  was 
sufficient   for    full    indemnity    against  the 
note,    and   was  by  the  deed  appropriated  to 
such    indemnity ;  but   the  sufficiency  of  the 
property  makes  no  part  of  the  case ;  and  it 
appears   by   the  deed,  that  the  trustees  are 
not   authorized   to  appropriate  any  part  of 
it  to  indemnity  ag^ainst  more  than  a  fourth 
of  the    note.     It  was   said,    however,   that 
the  property,  whether  adequate  or  not,  was 
all  the  maker  had;  and   that    having    thus 
become  utterly  insolvent,  there  could  be  no 
hope  of  his  providing  funds  at   the  bank  to 
discharge  the  note,  and  therefore  no  neces- 
sity  of   presenting  it.     But    we   see,  from 
many  cases,  that  the   most   perfect  knowl- 
edge of  the  insolvency   or  even  bankruptcy 
of  the  maker,  does  not  dispense  with  a  due 
presentment  and  notice  of   his  honor.     He 
may  have  friends  or  credit;  or  the  sagacity 
and  vigilance  of  the  indorser  may  discover 
other  sources  of  indemnity.     It  is  his  own 
a£fair,  and  he  ought  to  be  the  judge.     It  is 
in  this  aspect  of  the  case,  that  lord    Eldon 
in  Bonltbee   v.    Stubbs,    18   Ves.  21,    says, 
that    **if   the   acceptor   of   a   bill  becomes 
bankrupt,    the    holder   must  give  notice  to 
the  drawer;  as  another  person  has  no  right 
to   judge   what   are  his  remedies."    But  it 
was  said,  that  here  the   insolvency   is   pro- 
duced by  the   indorser  himself;  that  he  has 
appropriated  to  his  own  use  the  funds  which 
might  have  gone  to  discharge  the  note ;  and 
that  we  cannot  suppose  such   a  conveyance 
would  be  made,   without  an   agreement  be- 
tween the  parties,  that   the  indorser  should 
attend  to  the   note,    take  the  maker's 
530      place,   and  ^release  him  from  all  fur- 
ther care  about  it.     I  cannot  perceive 
the   correctness   of   this   reasoning.      Why 
should  the  indorser  take  the  maker's  place? 
Was   it   not  better  that  he  should  continue 
to  hold  his  station  of  collateral  surety?  bet- 
ter  both    for  himself  and  the  maker?    He 
was  bound   conditionally  for  the  debt ;  and 
he    mi£^ht   well   say    to   the    maker, — **my 
friendship  for  you  has  led  me  into  this  en- 
gagement ;  it   is   but   fair,   that  you  secure 
me,    so   far  as  you  can ;  your-  property  may 
not  pay  a  fourth  of  the  debt,  yet  it  will  be 
something:  in  the  meantime,    we  will  con- 
tinue to  bold  our  relations  of  principal  and 
surety :  before  the  note  comes  to  maturity, 
new    prospects   may   open    upon   you,   new 
friends  may  arise,    new   accessions  of  for- 
tune may  fall  in ;  and  the  holder  of  the  note 
will  have  to  proceed  with  due  diligence  be- 
fore   he   can   come   upon  me."     Is  not  this 
the   more  natural  course?    And  does  it  in- 
vade any  right  of  the  holder,  or  impose  any 
hardship  on  him?    No;  he   has  only   to    at- 
tend   to   his  own   interest,    and  pursue  the 
beaten    track   of  due  diligence.     I   cannot 
think    then    that   by    the  execution  of  the 
deed,    the    indorser   lost    his    character   of 
surety,  and  became  a  principal  debtor;  and 
I  am  of  opinion,    that   in   order   to   charge 
him,  it  was  incumbent  on  the  holder  of  the 
note  to  prove,  at  least,  a  presentment  at  the 
place  of  payment,  if  not  due  notice  of  such 
presentment.     It  will   be   observed,    that   I 
have  cited  no  cases  in  support  of  this  opin- 
ion ;  not  that  I  have  not  read,    and  consid- 
ered, and  puzzled  myself  with,  the  multitude 
that  were  commented  on  in  the   argument ; 


but  because,  finding  them  like  the  swiss 
troops,  fighting  on  both  sides,  I  have  laid 
them  aside,  and  gone  upon  what  seems  to 
me  the  true  spirit  of  the  law.  I  think  the 
judgment  should  be  reversed. 

CABELL,  J.  This  is  a  joint  action 
against  the  maker  and  indorser  of  a  promis- 
sory note,  made  payable  and  negotiable  at 
the  Farmers  Bank  of  Virginia. 

Two  points  were  made  in  the  argument: 

1.  that  a  demand  of  payment   at   the  bank 

was    not   necessary   to   support    the  action 

against  the  maker:  2.  that  the  maker 

531  having,  '^with  the  knowledge  and  con- 
sent of  the  indorser,  made  a  convey- 
ance to  a  trustee,  of  all  his  property  to  pay 
certain  enumerated  debts,  and  one  fourth 
part  of  the  debt  in  controversy,  the  indorser 
was  thereby  placed  in  the  shoes  of  the  maker, 
and,  consequently,  that  no  demand  of  pay- 
ment at  the  bank,  nor  notice  of  the  dishonor 
of  the  note,  was  necessary  to  support  the 
action  against  the  indorser. 

I  shall  give  no  opinion  on  the  first  point; 
it  being  unnecessary  to  decide  it  in  this 
case;  for,  as  this  is  a  joint  judgment 
against  maker  and  indorser,  it  must  be  re- 
versed, if  it  is  erroneous  as  to  either  of 
them :  I  will  say,  however,  that  I  have  con- 
sidered the  subject  with  much  attention, 
and  that  my  present  impression  is,  that  a 
demand  of  payment  at  the  bank,  is  not 
necessary  to  support  the  action  against  the 
maker. 

But,  as  to  the  indorser,  he  does  not  be- 
come a  debtor  by  his  indorsement.  He  is 
a  surety  for  the  debt  of  another,  and  be- 
comes bound  to  pay,  only  on  the  condition 
that  the  debt  shall  not  be  paid  by  the  maker, 
after  due  diligence  shall  have  been  used, 
and  notice  given  of  non-payment.  Where 
a  note  is  payable  at  a  particular  time  and 
place,  due  diligence  requires  that  it  shall 
be  presented  at  that  time  and  place.  Such 
being  the  terms  of  the  undertaking  of  an 
indorser,  it  is  incumbent  on  the  holder  of  a 
note,  to  shew  a  compliance  with  them,  on 
his  part,  by  suitable  averments  in  his  dec- 
laration, and  by  proper  proofs  at  the  trial, 
or  to  shew,  in  like  manner,  a  proper  excuse 
for  their  omission.  These  terms  not  having 
been  complied  with  in  this  case,  we  have 
only  to  examine  into  the  sufficiency  of  the 
excuse  ofiPered  by  the  plaintiffs. 

It  is  perfectly  settled,  that  the  insolvency 
or  bankruptcy  of  the  acceptor  of  a  bill  of 
exchange,  or  the  maker  of  a  promissory 
note,  and  knowledge,  on  the  part  of  the  in- 
dorser, of  that  insolvency  or  bankruptcy, 
and  that  the  note  cannot  and  will  not  be 
paid  by  the  acceptor  or  maker, — will  not 
exempt  the  holder  from  the  obligation  of 
due  presentment,  and  notice  of  dishonor. 
Nicholson  v.  Gouthit,  2  H.  Blacks.  612; 
Staples    V.    Okines,    1  Esp.  Rep.  332; 

532  Esdaile  v.    Sowerby,     *11    East    117. 
Many  other  cases   to   the  same  effect, 

might  be  cited  from  the  courts  of  England, 
and  of  our  own  country ;  but  it  cannot  be 
necessary.  In  Staples  v.  Okines,  the  drawer 
of  a  bill  of  exchange,  having  effects  in  the 
hands  of  the  drawee,  was  told  by  the  drawee, 
before  it  became  due,  that  he  the  drawee 
could  not  pay  it ;  and  it  was  then  under- 
stood between  them,  that  the  drawer  would 
have  to  provide  for  it ;  yet  even  this  knowl- 
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edge  on  the  part  of  the  drawer,  and  this 
understanding  between  him  and  the  drawee, 
did  not  excuse  the  want  of  notice.  In  fact, 
if  the  indorser  remains  passive,  if  he  does 
nothing,  and  the  holder  fails  either  to  make 
due  demand  of  payment,  or  to  give  notice 
of  the  dishonor  of  the  note,  the  indorser  can 
rarely,  if  ever,  be  made  liable. 

There  are,  however,  some  acts  of  the  in- 
dorser, antecedent  to  the  time  of  payment 
of  the  note,  that  will  excuse  the  want  of 
notice.  But  an  examination  of  the  cases 
will  shew,  that  they  are  such  acts  of  the 
indorser,  as  would  make  it  fraudulent  or 
improper  in  him,  towards  'the  holder  or 
maker,  to  insist  on  notice.  Thus,  where 
the  drawer  of  a  bill,  a  few  days  before  it 
became  due,  stated  .to  the  holder,  that  he 
had  no  regular  residence,  and  that  he  would 
call  and  see  if  the  bill  had  been  paid  by  the 
acceptor,  it  was  held  that  he  was  not  en- 
titled to  notice  from  the  holder,  '*he  having 
taken  upon  himself  the  duty  of  inquiring 
if  the  bill  was  paid.'*  Phipson  v.  Kneller, 
4  Camp.  285.  So  also,  where  the  drawer 
of  a  bill,  upon  being  applied  to  by  the 
holder,  before  it  became  due,  to  know 
whether  it  would  be  paid,  said  it  would  not 
be  paid,  it  was  held  that  notice  of  non-pay- 
ment was  not  necessary;  Brett  v.  Levett, 
13  East  212.  This  case,  seemingly  incon- 
sistent with  previous  decisions,  may  be 
reconciled  to  them,  on  this  ground,  and  on 
this  ground  only ;  namely,  that  it  would  be 
a  fraud  in  the  drawer  towards  the  holder, 
to  avail  himself  of  the  omission  to  give 
notice  of  the  non-payment  of  the  bill,  after 
he  himself  had  declared  to  the  holder  that 
it  would  not  be  paid :  a  declaration  which 
probably    produced  the  very  omission,    of 

which  he  sought  to  avail  himself. 
533  *In  Comey  v.  Da  Costa,  1  Esp.  Rep. 

303,  it  was  decided,  that  where  the  in- 
dorser of  a  note,  had  taken  from  the  maker, 
before  the  note  became  due,  effects  to  the 
amount  of  the  note,  for  the  purpose  of  pay- 
ing it,  he  was  not  entitled  to  notice.  Bay- 
ley,  in  his  treatise  on  bills  of  exchange,  p. 
202,  referring  to  this  case,  says,— **if  the 
payee  of  a  note  lends  his  name,  and  takes 
effects  of  the  drawer  to  answer  it,  he  is  not 
entitled  to  notice,  because  he  is  the  proper 
person  to  pay  it,  and  would  be  entitled  to 
no  remedy  over  on  making  payment.  * '  And 
in  Brown  v.  Maffey,  15  East  222,  he  farther 
explains  the  ground  of  the  decision,  by  say- 
ing, that  ''it  would  have  been  a  fraud  in 
the  indorser  to  call  upon  the  maker  of  the 
note,  because,  before  it  became  due,  the 
maker  had  deposited  effects  in  his  hands  to 
answer  the  amount  of  his  indorsement." 

Let  us  now  see  if  the  case  before  us  comes 
within  the  principles  of  any  of  these  cases. 
In  our  case,  there  was  no  communication 
between  the  indorser  and  holder:  nothing 
was  said  or  done,  calculated  to  mislead  the 
holder,  and  seduce  him  into  the  neglect  of 
a  duty  which  he  might  otherwise  have  per- 
formed. As  to  his  consent  that  the  note 
should  be  negotiated  at  the  Bank  of  the  U. 
States,  it  was  of  no  kind  of  consequence : 
the  holder  had  a  right,  without  his  con- 
sent, to  negotiate  it  where  he  pleased.  The 
face  of  the  note  told  the  holder,  that  it  was 
to    be    paid    at    the    Farmers  Bank.     It    is 


therefore,  unlike  the  cases  of  Phipsoo  v. 
Kneller,  and  of  Brett  v.  Lrevett,  already 
commented  on.  It  is  equally  unlike  the  case 
of  Corney  v.  Da  Costa :  in  that  case,  there 
was  an  assignment  to  the  indorser,  of 
effects  to  the  amount  of  the  indorsement. 
Here,  there  is  an  assignment  of  all  the 
property  of  the  maker;  but  it  does  not  ap- 
pear, that  it  was  equal  to  the  amount  of  the 
indorsement.  We  are  not  at  liberty  to  say 
that  it  was  so;  for  it  is  neither  averred  nor 
proved.  And  we  must  not  forget,  that  the 
burden  of  proving  every  matter  of  excuse 
is  upon  the  holder.  It  was  not  incumbent 
on  the  indorser  to  prove  any  thing.  We 
must  take  it,  then,  in  this  case,  that  the 
property  was  not  sufBcient;  and  not  being 
sufficient  to  discharge  the  whole  amount  of 
the    indorsement,    "the   indorser  was 

534  not   *the  proper   person    to    pay    the 
note;'*  that   part   of   it   at   least,    to 

which  the  assigned  effects  were  insufficient. 
It  cannot  be  said  of  him,  as  was  said  of  the 
drawer  in  Corney  v.  Da  Costa,  that  "he 
had  no  remedy  over  on  making  payment," 
— or,  that  "it  would  have  been  a  fraud  in 
the  indorser  to  call  on  the  maker."  As  to 
the  part  of  the  note,  to  the  payment  of 
which  the  assigned  property  was  insufiB- 
cient,  he  had  an  unquestionable  right  to 
call  on  the  maker;  and  as  to  this,  he  stood 
on  his  original  undertaking  as  indorser; 
under  no  more  obligation  to  pay  it,  than  he 
would  have  been  to  pay  the  whole  note,  if 
no  property  at  all  had  been  assigned ;  and» 
consequently,  all  the  original  obligations 
of  the  holder  still  subsisted. 

The  indorser,  in  taking  an  assignment 
of  property  sufficient  to  pay  only  part 
of  the  note,  did  not  undertake  to  pay 
the  residue.  It  may  be  confidently  as- 
serted, that  there  is  not,  in  the  terms 
of  the  assignment,  any  express  con- 
tract to  that  effect ;  nor  can  I  see  a  single 
circumstance  in  the  whole  transaction,  from 
which  such  a  contract  can  be  implied.  The 
assignment  of  property  sufficient  only  for 
the  partial  indemnity  of  the  indorser,  was 
a  matter  between  him  and  the  maker  of  the 
note.  There  was  no  motive  in  either  of 
the  parties  to  that  arrangement,  which  could 
induce  a  wish,  that  the  indorser  should 
waive  the  condition  of  his  liability.  How, 
then,  can  we  imply  such  waiver,  in  favor 
of  a  person  who  was  no  party  to  the  ar- 
rangement? In  the  case  of  Staples  v. 
Okines,  where  the  acceptor  of  a  bill  of  ex- 
change told  the  drawer  that  he,  the  ac- 
ceptor, could  not  pay  it,  and  where  it  was 
even  understood  between  the  drawer  and 
acceptor,  that  the  drawer  would  have  to 
provide  for  it,  no  waiver  of  notice  was  im- 
plied, in  favor  of  the  holder.  How  then 
can  we  imply  it  from  the  mere  fact  of  a 
partial  indemnity?  Suppose  the  maker  of 
this  note  had  had  no  other  property  but 
money  (not  equal  however  to  the  amount 
of  the  note),  and  had  put  that  money,  all 
he  had,  into  the  hands  of  the  indorser,  to 
be  applied  by  him  to  the  payment  of 
the  note.  Would  this  have  exempted  the 
holder  from  the  obligation  of  presenting  the 
note,    and   giving   notice   of   its  dis- 

535  honor?    Certainly  *not:  and  I  am  un- 
able to  see  any  difference  between  the 
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deposit  of  money  and  the  assignment  of 
property  so  far  as  regards  the  point  under 
consideration. 

Nor  is  there  any  resemblance  between  a 
indorser  of  a  note,  partly  indemnified,  and 
the  drawer  of  a  bill  of  exchange,  who  with- 
draws his  effects  from  the  hands  of  the  ac- 
ceptor,  before  the  day  of  payment.  In  the 
latter  case,  the  drawer  has  no  right  to  ex- 
pect that  the  acceptor  will  pay;  and  there- 
fore, he  is  not  entitled  to  notice.  But  the 
indorser's  right  to  notice  from  the  holder, 
depends  on  another  principle;  namely,  his 
remedy  over  against  the  maker.  And  this 
principle  applies  as  forcibly  to  a  case  where 
a  part  only  of  a  note  remains  unpaid  or  un- 
provided for  by  the  maker,  as  where  the 
whole  of  it  remains  so  unpaid  or  unprovided 
for. 

Again,  the  assignment  in  this  case  was 
made  about  a  month  before  the  note  was  to 
fall  due.  It  is  impossible  for  us  to  say, 
that  no  accession  was  made,  in  that  inter- 
val, to  the  maker's  means  of  payment;  and, 
of  course,  we  cannot  say,  that  notice  to  the 
indorser  would  have  been  unavailing. 

Although  I  have  not  adverted,  by  name, 
to  the  cases  which  have  been  decided  on 
this  subject,  in  our  sister  states,  I  have 
not  been  inattentive  to  them.  I  have  not, 
however,  been  convinced  by  them;  and  I 
have,  in  the  course  of  the  preceding  re- 
marks, controverted  every  reason  on  which 
they  were  founded ;  whether  successfully  or 
not,  is  left  for  others  to  determine. 

Upon  the  whole,  I  am  of  opinion,  that 
the  holders  of  the  note  before  us,  were 
bound  to  proceed  strictly  with  it,  as  respects 
the  indorser,  both  as  to  demand  of  pay- 
ment, and  as  to  notice ;  and,  consequently, 
ttiat  the  judgment  must  be  reversed,  on  ac- 
count of  the  erroneous  instruction  given  at 
the  trial. 

BROOKE,  J.  The  rule  that  a  bill  of  ex- 
change must  be  treated  by  the  holder,  ac- 
cording to  the  tenor  of  the  contract  on  its 
face,  is  a  general  rule  of  the  law  merchant ; 
yet  not  so  arbitrary  and  inflexible,  that 
nothing  can  be  dispensed  with  by  the  par- 
ties to  the  bill.  In  the  case  before  us, 
536  if  the  *plain tiffs  had  treated  the  note 
(which  IS  put  on  the  foot  of  a  bill  of 
exchange  by  the  charter  of  the  Farmers 
Bank,  by  being  made  negotiable  and  pay- 
able at  that  bank)  according  to  the  require- 
ments on  its  face,  they  should  have 
negotiated  and  presented  it  for  payment  at 
that  bank,  the  day  it  fell  due;  and  this 
should  have  been  averred  in  their  declara- 
tion, and  proved  on  the  trial.  The  sense  of 
that  rule  of  the  law  merchant,  is  to  protect 
the  indorser  from  loss;  to  afford  him  the 
opportunity,  if  the  bill  or  note  is  not  paid, 
to  resort,  immediately,  to  the  drawer  or 
maker,  and  to  get  indemnity,  if  he  can, 
against  his  liability  to  the  holder.  As  re- 
gards the  maker  of  a  note  himself,  he  being 
directly  and  not  collaterally  bound  (as  the 
indorser  is),  any  failure  of  the  holders  to 
treat  the  note  according  to  the  tenor  of  the 
contract  on  its  face,  is  matter  of  defence 
merely,  affecting  the  costs  and  damages: 
but,  as  regards  the  indorser,  he  being  only 
collaterally  bound,  has  a  right  to  insist  on 
the  treatment  of  the  note  according  to  its 
tenor,  or  he  is  absolved  from  all  responsi- 


bility. And  as  the  present  is  a  joint  action » 
unless  the  indorser  of  the  note  is  respon- 
sible, there  can  be  no  recovery  in  this  ac- 
tion against  the  maker. 

The  bill  or  note,  must  be  treated  accord- 
ing to  the  contract  expressed  on  its  face,  or 
some  sufficient  excuse  must  be  shewn  by 
the  holder  for  his  failure  so  to  treat  it.  As 
to  such  excuse,  there  is  great  diversity  of 
opinion  both  in  England  and  in  this  coun- 
try. It  has  been  decided,  that  bankruptcy 
or  actual  insolvency  of  the  acceptor  or 
maker, — or  full  knowledge  of  their  indorser, 
that  the  bill  or  note  will  not  be  paid  when 
presented  at  maturity, — will  not  absolve 
the  holder  from  the  necessity  of  treating  it 
according  to  its  tenor  to  the  general  course 
of  the  law  merchant;  that  is,  making  due 
presentment  of  it,  in  due  time,  and  at  the 
place  designated,  and  giving  notice  of  dis- 
honor. Nicholson  v.  Gouthit,  2  H.  Blacks. 
609;  Staples  v.  Okines,  1  Esp.  Rep.  332; 
Esdaile  v.  Sowerby,  11  East  113.  In  these 
cases,  it  is  said,  that  none  of  the  enumer- 
ated facts  (that  is,  bankruptcy  &c. )  will 
excuse  the  holder,  because  the  acceptor  or 
maker  may  have  some  new  accession  of 
property,  though  at  the  time  there  is 
537  not  the  ^slightest  prospect  of  his  ever 
being  able  to  pay  the  bill  or  note. 
This  doctrine  I  do  not  mean  to  disturb, — 
though  I  think  it  too  speculative  to  be  es- 
tablished as  settled  law.  Prima  facie, 
surely,  evidence  that  the  note  or  bill  will 
never  be  paid  by  the  party  directly  bound 
to  pay  it,  ought  to  be  considered  as  conclu- 
sive, until  contradicted   by  opposing  facts. 

However,  it  must  be  admitted,  that  there 
are  some  acts  of  the  party  collaterally 
bound,  which  will  dispense  with  the  due 
course  of  proceeding  by  the  holder ;  which 
would  make  it  improper  in  the  indorser,  to 
insist  on  the  strict  course  of  proceeding.  I 
admit,  that  the  acts  of  the  acceptor  or  maker 
and  the  holder,  are  not  to  affect  the  in- 
dorser, unless  he  is  privy  and  consenting 
to  them ;  but  the  converse  of  this  is  not 
true.  In  the  case  of  Corney  v.  Da  Costa,  1 
Esp.  Rep.  303,  the  acts  of  the  maker  and 
indorser,  without  the  knowledge  of  the 
holder,  rendered  it  unnecessary  for  him  to 
treat  the  bill  or  note  according  to  the  re- 
quirements on  its  face.  There,  the  indorser 
had  taken  effects  from  the  maker,  before 
the  note  became  due,  for  the  purpose  of 
paying  the  note,  to  its  full  amount;  and  it 
was  held,  that  the  holder  was  not  bound 
to  aver  and  prove  notice  of  dishonor.  In 
such  case,  the  failure  to  present  the  bill  or 
note,  and  to  give  notice  of  dishonor  to  the 
indorser,  would  be  matter  of  defence  only, 
as  regards  costs  and  damages,  because 
thereby  the  indorser  was  not  collaterally 
bound  to  pay,  but  directly. 

These  remarks  bring  us  to  the  case  before 
us.  The  sense  of  the  rule  that  the  holder 
must  treat  the  bill  or  note  with  due  dili- 
gence, according  to  its  tenor  and  the  law 
merchant,  being  to  prevent  injury  to  the  in- 
dorser, this  may  be  excused,  where  the 
failure  of  the  holder  works  no  injury  to  the 
indorser;  as  in  the  case  of  Corney  v.  Da 
Costa.  So,  I  think  it  may  be  excused, 
wherever  the  indorser  has  so  meddled  with 
the  negotiation  of  the  bill  or  note,  as  to 
put  the   holder  off  his  guard,  as  to  due  dil- 


203 


S  LEIGH 


Virginia  Rbports,  Annotatkd. 


688-540 


igence.  The  note,  in  the  present  case,  was 
on  its  face  negotiable  and  payable  at  the 
Farmers  Bank.  In  one  of  the  bills  of 
<538  exceptions,  it  is  stated,  that  *the  in- 
dorser  consented  that  the  holders 
should  change  the  place  of  its  negotiation 
to  the  branch  Bank  of  the  U.  States.  I  do 
not  mean  to  say,  that  the  holders  might  not 
have  negotiated  the  note  at  the  Bank  of  the 
U.  States,  without  the  consent  of  the  in- 
<lorser;  in  which  case,  the  indorser  would 
have  been  entitled  to  insist  that  it  should 
be  treated  by  the  holders  according  to  the 
requirements  on  its  face:  but,  as  between 
the  original  parties  to  the  note,  this  con- 
sent of  the  indorser  was  calculated  to  make 
the  impression  on  the  holders,  that,  as 
thereby  the  place  where  the  note  was  made 
negotiable  (which  put  it  on  the  foot  of  a 
bill  of  exchange)  was  agreed  to  be  changed 
by  the  parties  most  interested,  so  the  con- 
tract on  the  face  of  the  note  was,  in  that 
respect,  changed;  and  that  the  indorser 
would  not  expect  or  insist,  that  the  note 
should  be  treated  by  the  holders,  in  other 
respects,  according  to  the  requirements  on 
its  face.  The  other  circumstances  of  the 
case  corroborate  this  view  of  it ;  and  though 
taken  singly,  they  might  not  be  sufficient 
to  dispense  with  the  due  and  regular  treat- 
ment of  the  note,  yet  taken  together,  they 
furnish  ground  for  excusing  the  holders 
from  a  pro  forma  presentation  of  it^for  pay- 
ment at  the  Farmers  Bank,  when  it  fell 
due,  and  giving  notice  Ac,  The  circum- 
stances I  refer  to,  are,  that  the  indorser 
knew,  that  the  note,  if  presented,  would 
not  be  paid ;  and  that  he  took  the  deed  of 
trust,  conveying  the  whole  of  the  maker's 
property,  only  twenty  days  after  the  date  of 
the  note,  and  forty  before  it  fell  due,  for  the 
purpose  of  paying  one  fourth  of  the  con- 
tents (and  perhaps  the  whole,  if  the  prop- 
erty conveyed  should  be  sufficient)  and  other 
debts ;  of  which  deed  the  indorser  was  fully 
apprised,  and  of  which  the  holders  also 
were  bound  to  take  notice,  the  deed  being 
recorded  before  the  note  fell  due.  These 
circumstances  leave  no  doubt,  that  if  the 
note  had  been  duly  presented  at  the  Farmers 
Bank,  it  would  not  have  been  paid,  and  (in 
the  absence  of  any  proof  to  the  contrary) 
that  no  possible  injury  could  result  to  the 
indorser,  from  the  failure  of  the  holders  to 
present  the  note  for  payment  in  due  time 
and  place.  These  considerations  vary  the 
present  from  the  cases  of  bankruptcy  or 
insolvency,  which  were  relied  on  as 
539  analogous.  ""In  such  cases,  due  dili- 
gence is  important  to  the  indorser. 
A  party  is  said  to  be  insolvent,  when  he 
has  not  effects  to  pay  all  his  debts ;  there 
may,  notwithstanding,  be  much  property, 
to  which  the  indorser  may  look,  for  his  in- 
demnity. So,  too,  in  the  case  of  bank- 
ruptcy. But  in  a  case  like  the  one  before 
us,  the  indorser  assenting  to  the  deed  of 
trust,  in  which  the  whole  property  of  the 
maker  was  conveyed  away,  could  not  be 
benefited  by  the  due  presentation  of  the 
note,  when  it  fell  due,  and  notice  thereof: 
he  had  full  notice  to  take  care  of  himself, 
nor  could  the  most  exact  treatment  of  the 
note  by  the  holders  have  been  of  the  least 
benefit  to  him.  If  there  was  any  new  ac- 
cession of  property,    he   was   as   well    pre- 


pared to  take  care  of  himself,  as  if  the  note 
had  been  duly  presented.  It  is  correctly 
said  by  the  jud^e  who  delivered  the  opinion 
of  the  court  in  the  case  of  The  Mechanics 
Bank  v.  Griswold,  7  Wend.  168,  that,  ''Upon 
the  maxim,  that  when  the  reason  of  the  rule 
of  law  does  not  exist  it  ought  not  to  be 
applied,  it  has  been  decided,  that  in  cases 
where  the  non-payment  by  the  maker,  and 
failure  of  notice  to  the  indorser,  cannot 
possibly  operate  to  his  injury,  the  omission 
will  not  discharge  him."  He  refers  to 
Corney  v.  Da  Costa  (above  cited).  Brown 
V.  Maffey,  15  Bast  216;  Bond  v.  Famham, 
5  Mass.  Rep.  170.  If  I  were  to  rely  on  these 
cases  as  authority,  they  would  be  abun- 
dantly sufficient ;  but  I  rely  on  the  principles 
settled  by  the  english  judges  as  wells  oar 
own ;  and  applying  them  to  the  case  before 
me,  with  all  due  deference  to  the  opinions 
of  a  majority  of  the  court,  I  must  think 
the  instructions  of  the  circuit  court  in  this 
case  correct,  except  the  instruction  to 
the  jury,  as  to  the  fact  of  the  usage  of  the 
Bank  of  the  U.  States.  But  that,  in  the 
view  I  have  taken  of  the  case,  was  imma- 
terial. If  it  had  been  material,  whether 
the  usage  stated  by  the  judge  existed  or 
not,  the  fact  of  the  usage  should  have  been 
left  to  the  jury. 

Upon  the  whole,  I  think  the  judgment 
ought  to  be  affirmed. 
540  *TUCKER,  P.  The  promissory 
note,  in  this  case,  having  been  nego- 
tiable and  payable  at  the  Farmers 
Bank  of  Virginia,  the  first  question  that 
presents  itself,  is,  whether  in  an  action 
against  the  maker  of  the  note,  it  is  neces- 
sary to  prove  a  demand  of  payment  at  the 
place  at  which  the  note  is  payable,  in  order 
to  sustain  the  action  against  the  maker. 
And  I  am  of  opinion,  that,  whether  wc 
consider  promissory  notes  as  governed  by 
the  well  received  principles  of  the  common 
law,  or  as  falling  within  the  influence  of 
the  law  merchant,  in  consequence  of  their 
having  been  put  upon  the  footing  of  bills 
of  exchange,  the  weight  of  reason  and  au- 
thority is  against  the  necessity  of  such 
proof. 

Let  us  consider  the  case  first  upon  com- 
mon law  principles,  as  applicable  to  bonds, 
notes  and  other  contracts.  According  to 
them,  if  a  man  engages  to  pay  upon  de- 
mand what  is  hin  own  debt,  he  is  liable  to 
be  sued  upon  that  engagement  without  any 
previous  demand.  The  bringing  the  action 
IS  the  demand,  and  a  tender,  or  readiness 
to  pay,  must  come  by  way  of  defence  from 
the  defendant.  Moreover,  though  a  special 
time  and  place  be  appointed  for  payment, 
an  actual  demand  at  the  time  and  place,  is 
not  necessary  to  be  averred  or  proved,  as 
part  of  the  plaintiff's  case;  but  a  tender 
or  readiness  to  pay  at  the  time  and  place  is 
matter  of  defence,  and  of  defence  only ;  and 
the  defendant  who  pleads  such  matter, 
though  he  thereby  protects  himself  against 
the  damages  and  costs,  must  yet  bring  the 
money  into  court,  which  the  plaintiff  will 
forthwith  be  entitled  to  have.  These  prin- 
ciples are  clearly  laid  down  by  several  of 
the  judges,  in  delivering  their  opinions  in 
the  case  of  Rowe  v.  Young,  2  Brod.  &  Bing. 
165,  6  Bng.  C.  L.  R.  53.  See  also  1  Wms. 
Saund.    33,    note   2.     Nor   do  I  understand 
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them  to  have  been  controverted  by  any,  ex- 
cept in  relation  to  the  cases  of  bills  of  ex- 
changee, and  promissory  notes  negotiable  as 
soch.  They  are  principles,  indeed,  essen- 
tial to  the  administration  of  justice.  If  a 
demand  on  the  day  and  at  the  place  of  fMiy- 
ment,  be  a  condition  precedent  to  entitle 
the  holder  of  a  promissory  note  to  recover 
his  money,  then,  although  he  be  prevented 
by  causes  which  he  could  not  control, 

541  he  must  lose   his  debt,  ^unless  he  has 
made    such   demand.     Is   there  either 

reason  or  good  sense  in  such  a  doctrine.  .Is 
it  justice,  that  the  debtor  shall  be  absolved 
from  his  debt,  because  the  creditor  has  not 
been  able,  or  has  even  neglected  to  demand 
it,  at  the  day  and  place  appointed  for  pay- 
ment? It  cannot  be  pretended ;  and,  accord- 
ingly, various  schemes  have  been  devised, 
for  avoiding  so  monstrous  a  consequence. 
One  or  more  judges  have  supposed,  that  the 
maker  is  not  indeed  absolved  from  payment, 
but  **must  keep  the  money  at  the  place  of 
payment,  and  must  never  remove  it;  and 
that  the  payee  may  take  it  whenever  he 
pleases;"  per  Best,  6  Eng.  C.  L.  R.  64. 
They  consider  **it  not  necessary  to  aver  pre- 
sentment at  the  day  when  the  debt  becomes 
due,  because  the  acceptor  is  liable  at  all 
times  afterwards,  when  it  is  presented  at 
the  proper  place;"  per  Wood,  Id.  ^.  Now, 
it  is  difficult,  in  the  first  place,  to  imagine, 
why  presentments  at  the  place  should  be  a 
condition  precedent,  and  presentment  at 
the  day  not  so.  If  there  be  a  difference  it 
should  operate  the  other  way :  time  is  more 
of  the  essence  of  an  engagement  to  pay 
money,  in  ordinary  transactions,  than 
place ;  and  if  the  plaintiff  is  to  be  tied  down 
to  the  necessity  of  proving  a  strict  com- 
pliance as  to  either,  one  would  suppose,  it 
would  t>e  most  important  to  hold  him  strictly 
to  the  time:  Moreover,  the  notion,  that  the 
party  **must  never  remove  the  money,"  and 
that  the  debtor  is  liable  upon  any  subse- 
quent demand  at  the  place,  which  implies 
the  necessity  of  his  keeping  the  money 
there,  is  only  adapted  to  the  case  of  a  note 
payable  at  a  banker's.  But  suppose  one  con- 
tracts to  pay  100  dollars  at  Christmas  in  the 
hall  of  the  house  of  deleiirates,  and  his  cred- 
itor fails  to  attend :  what  is  to  be  the  conse- 
quence? Is  he  to  lose  his  debt  because  he 
could  not  or  did  not  attend?  Or  is  the  debtor 
to  leave  the  money  there,  until  the  creditor 
calls  for  it,  or  shall  he  await  his  coming? 
Either  supposition  is  absurd :  and  hence,  it 
is  evident,  that  this  scheme  devised  for 
avoiding  the  difficulty,  will  not  meet  the 
exigencies  of  the  case.  It  could  only  ap- 
ply, with  any  sort  of  propriety,  to  the  case 
of  payment  at  a  banker's.  But  a  rule  so 
limited  in  its  use  and  application,  can- 
not be  the  rule  of  the  common  law. 

542  '^Another  idea    has  been  suggested. 
Lord    Ellenborough   and   others  have 

intimated,  that  the  action  might  be  sus- 
tained on  the  common  counts,  though  it 
could  not  upon  the  note  itself.  But  it  has 
very  well  been  asked,  how  the  plaintiff  could 
t>e  permitted  to  succeed  on  the  common 
counts,  if  there  has  been  such  laches  on  his 
part,  that  he  cannot  succeed  on  the  note 
itself?  17  Johns.  Rep.  254.  How  can  he 
sustain  his  demand  on  the  common  counts, 
where  it  appears  that  there   was  a  special 


contract,  with  which  he   has  failed  to  com- 
ply? 

On  the  other  hand,  the  rule  laid  down  by 
justice  Bailey,  in  Rowe  v.  Young,  as  the 
rule  of  the  common  law,  completely  effects 
the  ends  of  justice.  The  plaintiff  need  not, 
as  against  his  debtor,  aver  a  demand  at  the 
precise  time  and  place.  If  he  fail  to  make 
such  demand,  he  forfeits  all  claim  to  dam- 
ages and  costs,  from  which  the  defendant 
may  protect  himself,  by  plea  of  his  readi- 
ness to  pay  at  the  day  and  place ;  but  he 
receives  his  debt,  which  the  defendant  brings 
into  court  with  his  plea.  Moreover,  if  after 
the  day,  the  debtor  withdraws  his  funds 
from  the  place  as  he  well  may  do,  since  the 
demand  from  that  time  follows  the  person, 
he  may  at  any  time  discharge  himself  from 
the  debt,  by  payment  of  the  holder  wherever 
he  may  be  found. 

From  what  has  been  said,  it  is  obvious, 
that  on  failure  of  the  creditor  to  demand 
the  debt  at  the  day  and  place,  these  al- 
ternatives present  themselves;  either  that 
the  creditor  shall  lose  his  debt,  which  can- 
not be ;  or  that  the  defendant  must  always 
keep  the  funds  at  the  place  appointed  for 
payment,  which  would  be  exceedingly  in- 
convenient, and  in  many  cases  absurd;  or 
that  the  defendant  must  be  presumed  to 
have  withdrawn  his  funds  from  the  place, 
after  the  creditor's  failure  to  demand,  un- 
less it  was  his  ordinary  place  of  deposite, 
(which  is  the  natural  and  probable  course 
of  things),  and  that  he  is  thus  ready,  at  any 
time  and  place,  to  pay  what  he  owes,  being 
absolved,  however, from  interest  and  costs, if 
he  can  shew  a  readiness  to  pay  on  his  part ; 
in  short,  that  after  such  failure,  he  becomes 
a  debtor  at  large,  with  the  power,  however, 
in  case  of  punctuality  on  his  part,  of 
protecting     himself     from     damages    and 

costs. 
543         *It  seems  to  be  admitted,    that  the 

law  was  held  according  to  these 
principles,  until  the  case  of  Sanderson 
V.  Bowes,  14  East  500.  Thus,  in  Wild  v. 
Renner,  1  Camp.  425,  and  Nichols  v. 
Bowes,  2  Camp.  498.  Mr.  justice  Bayley 
and  lord  Ellenborough  were  both  of  opin- 
ion, that  in  an  action  against  the  maker  of 
a  note,  it  is  not  necessary  to  aver  or  prove 
presentment  at  the  particular  place  ap- 
pointed for  payment.  But  in  the  year  1811, 
this  case  of  Sanderson  v.  Bowes  came  on 
before  the  court  of  king's  bench,  and  was 
followed  by  several  others  to  the  same 
effect.  It  behoves  us,  therefore,  to  examine 
that  case  distinctly.  It  was  an  action  of 
assumpsit  upon  a  guinea  bank  note,  **pay- 
able  on  demand  at  Workington,  to  R.  Nel- 
son or  bearer;"  and  on  demurrer  to  the 
declaration,  it  was  decided,  that  a  demand 
at  the  defendant's  banking  house  at  Work- 
ington, was  essential  to  support  the  action. 
And  I  am  strongly  inclined  to  think  it  was. 
properly  so  decided,  as  the  note  was  not  pay- 
able at  a  particular  time,  but  on  demand, 
and  was  moreover  payable  to  bearer. 
Lord  Ellenborough  himself,  incidentally, 
refers  to  this  distinction,  though  he  has 
not  carried  it  out,  as  he  might  well  have 
done.  Speaking  of  the  cases  cited  to  shew, 
that  the  debtor's  attendance  at  the  place  of 
payment,  was  only  matter  of  defence,  he 
says, — **Those  were  cases  where  the  money 
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was  to  be  paid,  or  the  thing  done,  at  a  par- 
ticular day  as  well  as  place ;  therefore,  the 
party  may  readily  aver,  that  he  was  ready 
at  the  time  and  place  to  pay,  and  that  the 
creditor  was  not  read3'  to  receive.  But 
here,  the  time  of  payment  depends  entirely 
on  the  pleasure  of  the  holder  of  the  note." 
The  influence  of  this  fact,  and  of  its  being 
payable  to  bearer,  constitutes  the  real  justi- 
fication ot  the  judgment  in  that  case.  The 
rules  of  the  law,  as  to  this  matter,  are  all 
founded  on  justice  and  good  sense.  Thus, 
if  A.  promise  B.  to  pay  him  money  at  a 
specified  time  and  place,  both  parties  should 
attend  accordingly.  If  one  promise  to  pay 
money  at  a  place  certain,  at  any  time  during 
his  life,  he  cannot  tender  the  money  at  the 
place  when  he  will,  without  giving  previous 
notice;  for  then,  his  creditor  would  bound 
to  perpetual  attendance ;  Co.  Litt.  211, 

544  a.  Dyer  354,  pi.  32;  1  Bac.   *Abr.  671, 
and,  as  the  time  of  payment  is  in  his 

election,  he  must  give  notice  when  he  will 
attend  at  the  place  to  make  payment.  So, 
e  contra,  when  one  promises  to  pay  at  a  par- 
ticular place,  on  demand,  the  time  of  de- 
mand being  in  the  election  of  the  creditor, 
he  ought  to  make  the  demand  at  the  place ; 
for  the  debtor  cannot  make  a  tender  at  the 
place,  until  he  makes  a  demand ;  and  thus,  he 
is  not  in  the  condition  of  one  who  engages 
to  pay  at  a  time  specified  and  at  a  particu- 
lar place,  and  who  may  therefore  discharge 
himself  from  damages  and  costs,  by  a  strict 
compliance  with  his  engagement.  As  is 
well  observed,  I  think,  by  Holroyd,  J.,  in  6 
Kng.  C.  Lf  R.  81,  *^the  notes  in  Sanderson 
V.  Bowes  and  Bowes  v.  Howe,  being  made 
payable  to  bearer,  not  at  any  specified  time, 
but  merely  on  his  the  bearer's  demand,  the 
promisers  could  not  comply  with  the  rule 
laid  down  in  Co.  Litt.  211,  a.  of  giving 
notice  when  they  would  pay  the  monev  at 
their  bank,  as  they  could  not  know  who  the 
bearer  was,  till  the  money  was  demanded," 
(for  it  is  the  bearer  at  the  time  of  the  de- 
mand who  is  entitled  to  payment).  *^Nor 
was  it  to  be  paid  but  upon  demand,  which 
might  therefore  be  deemed  a  condition  pre- 
cedent, quite  consistently  with  my  reason- 
ing and  with  lord  Ellen  borough's  and  my 
brother  Bayley's,  as  applicable  to  cases 
where  the  money  was  to  be  paid  at  a  time 
and  place  certain. ' '  The  difi'erence,  indeed, 
is  obvious  and  striking;  for,  where  the 
time  and  place  are  certain,  a  failure  to  make 
a  regular  demand  would  exonerate  the  debtor 
forever,  if  the  undertaking  is  construed  to 
be  a  condition  precedent ;  but  where  the  time 
is  uncertain  (that  is,  on  demand)  though 
the  place  is  fixed,  no  such  consequence  can 
arise,  from  requiring  the  demand  at  the 
place  agreed  upon  by  the  parties,  as  a  pre- 
requisite to  the  right  of  action.  I  am, 
therefore,  of  opinion,  that  the  case  of 
Sanderson  v.  Bowes  does  not  establish  the 
necessity  of  averring  *  presentment  at  the 
place  appointed  by  the  note,  where  both 
time  and  place  of  payment  are  specified. 
The  cases  of  Dickenson  v.  Bowes,  16  East 
110,  and  Bowes  v.  Howe,  5  Taun.  30,  in 
the  exchequer  chamber,  upon  appeal  from 
the  king's  bench,  were  upon    similar 

545  notes   of   the    same   banker;  *and  to 
them,   therefore,    what  has  been  said 

of  Sanderson  v.  Bowes  strictly  applies. 


These  cases  were  commented  on  in  Rowe 
V.  Young  (which  was  an  action  against  the 
acceptor  of  a  bill  of  exchange),  and  by  most 
of  the  judges,  I  acknowledge,  considered  as 
having  settled  the  doctrine  as  to  promis- 
sory notes  generally.  Yet  it  is  obvious, 
that  Bayley  was  dissatisfied  with  his  own 
opinion  in  Sanderson  v.  Bowes,  and  chief 
justice  Abbott  very  distinctly  announces  his 
dissatisfaction,  and  his  determination  to 
reconsider  the  question,  whenever  it  should 
again  arise. 

In  America,  we  have  the  decisions  of  the 
respectable  tribunals  of  other  states,  in 
support  of  the  position,  that,  in  an  action 
against  the  maker,  it  is  not  necessary  to 
aver  or  prove  a  demand  of  payment  at  the 
time  and  place  appointed.  I  must  content 
myself,  however,  with  reference  to  the  able 
opinion  of  chief  justice  Spencer  in  Wolcott 
V.  Van  Santvoord,  17  Johns.  Rep.  248,  as 
also  to  Foden  v.  Sharp,  4  Johns.  Rep.  183 ; 
Ruggles  V.  Patten,  8  Mass.  Rep.  480,  and 
Bank  U.  S.  v.  Smith,  11  Wheat.  171. 

Looking  upon  a  promissory  note,  then, 
not  as  commercial  paper,  I  am  of  opinion, 
that  the  principles  of  the  common  law  are 
clearly  against  the  necessity  of  averment 
and  proof  of  demand  of  payment  at  the 
time  and  place  specified;  though  I  should 
think  otherwise  where  the  place  is  specified, 
but  the  time  is  not,  as  where  the  note  is 
payable  on  demand  to  the  bearer. 

If,  however,  as  is  obvious  under  our  stat- 
ute, this  promissory  note,  negotiable  at 
bank,  is  to  be  '*  placed  on  the  same  footing 
as  foreign  bills  of  exchange,"  then  the  de- 
cision of  eight  judges  out  of  twelve  in 
England,  and  of  the  courts  of  the  commercial 
states  of  New  York  and  Massachusetts, 
concur  in  saying,  that  the  averment  and 
proof  of  demand  at  the  place,  is  not  neces- 
sary in  an  action  against  the  acceptor  of  a 
bill,  and  of  course  it  is  not  necessary,  in 
this  view  of  the  subject,  against  the  maker 
of  a  note. 

But  it  was  said  that  the  decision  of  the 
house  of  lords  was  against  the  opinion  of 
a  majority  of  the  judges,  and  that  it 
546  *is  of  the  utmost  importance,  in  rela- 
tion to  the  mercantile  law,  that  there 
should  be  some  uniformity  between  the  deci- 
sions of  the  courts  of  the  two  countries.  Ad- 
mitting, however,  that  we  should  zealously 
attempt  to  preserve  this  conformity,  by 
vigilantly  pursuing  their  footsteps,  and 
retracing  ours  whenever  they  retrace  theirs, 
we  have  still  the  difficulty  to  encounter, 
arising  from  the  enactment  by  parliament 
of  statutes  which  overrule  their  judicial 
decisions.  Thus,  in  the  case  of  Rowe  v. 
Young,  the  house  of  lords  decided,  that  a 
memorandum  at  the  foot  of  an  acceptance, 
amounted  to  a  qualification  of  the  con- 
tract, or  to  a  qualified  acceptance.  But 
b3'  statute,  that  is  no  longer  so ;  for  it  is 
declared  to  be  a  general  acceptance,  unless 
the  words  **only"  or  **not  elsewhere,"  or 
other  like  negative  words,  are  used.  Here 
then  is,  at  once,  an  instance  of  the  impos- 
sibility of  reserving  the  wished  for  uni- 
formity between  the  commercial  law  of  the 
two  countries;  since  they  must  follow  the 
statute,  while  it  is  contended,  that  we  must 
follow  the  adjudication  which  is  directly  in 
conflict  with  it. 
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Again ;  if  it  be  important  to  conform  oar 
decisions  to  the  commercial  law  of  one 
country  with  which  we  deal,  it  is  equally 
important  as  to  others,  and  it  may  at  least 
be  doubted,  whether  at  present  the  com- 
mercial intercourse  of  the  state  at  large  is 
not  as  great  with  New  York  as  with  G. 
Britain.  Now,  we  have  seen,  that  the 
courts  of  New  York, — filled  too  with  distin- 
guished men, — have  distinctly  followed  the 
decisions  anteriour  to  Sanderson  v.  Bowes, 
and  have  preferred  the  opinion  qf  the  ma- 
jority of  the  twelve  judges,  to  the  decision 
of  the  house  of  lords.  The  truth  is,  as  none 
of  them  strictly  speaking,  are  binding  upon 
us,  we  can  only  examine  and  compare  them ; 
and  after  candidly  weighing  them,  we  must 
adopt  those  principles,  which  seem  to  our- 
selves most  calculated  to  promote  the  ends 
of  justice,  and  most  consonant  with  the 
great  principles  of  the  law. 

We  come;  then,  to  the  case  of  the  in- 
dorser.  He,  it  will  be  recollected,  is  but  col- 
laterally responsible,  and  he  must  therefore 
be  dealt  with,  with  the  utmost  strictness. 
He  had  a  right  to  bind  himself  or  not, 
547  and,  of  course,  to  declare  the  *terms 
on  which  he  would  be  bound.  His 
creditor  must  comply  with  those  terms ;  he 
cannot  alter  them.  If  he  engages  to  pay 
upon  demand  at  a  certain  time  and  place, 
the  demand  is  essential  to  his  liability. 
For,  in  the  language  of  Bay  ley,  J.,  6  Eng. 
C.  L#.  R.  87,  *4f  a  man  engage  to  pay, 
upon  demand,  what  is  not  his  debt, — what 
he  is  under  no  obligation  to  pay, — what, 
but  for  such  engagement,  he  never  would 
be  liable  to  pay  to  any  one, — a  demand  is 
essential  and  part  of  the  plaintiff's  title." 
Apart,  therefore,  from  the  circumstances  of 
excuse  for  non -presentment  which  are 
offered  in  this  case,  there  can  be  no  doubt, 
that  a  strict  demand  at  the  time  and  place 
on  the  part  of  the  holder,  was  essential  to 
charge  the  indorser. 

And  it  is  reasonable,  that  it  should  be  so ; 
for  the  maker  might  have  been  ready  to 
pay  at  the  time  and  place,  and  may  after- 
wards have  otherwise  appropriated  the 
funds.  The  failure  to  demand  is,  in  effect, 
to  give  him  time,  which  the  holder  con- 
fessedly has  no  right  to  give. 

What  then  are  the  circumstances  of  ex- 
cuse, or  exemption? 

It  is  contended,  on  the  part  of  the  holders, 
that,  between  the  date  of  the  note  and  its 
maturity,  the  maker,  with  the  knowledge 
and  consent  of  the  indorser,  conveyed  his 
whole  estate  to  trustees  for  the  benefit  of 
the  indorser,  and  to  indemnify  him  against 
this  very  responsibility :  and  it  is  argued, 
that  the  indorser  had  thus  put  himself  in 
the  shoes  of  the  maker,  and  was  not  en- 
titled to  demand,  that  the  holder  should 
have  dealt  strictly  with  the  note.  Had  the 
transfer  been  for  the  payment  of  the  whole 
note,  and  had  the  funds  been  shewn  to  be 
adequate  to  that  purpose,  I  should  have  hes- 
itated to  refuse  my  assent  to  the  force  of 
this  reasoning.  But  this  does  not  appear. 
The  indemnity  is  only  against  one  fourth 
of  the  note,  and  whether  adequate  thereto 
or  not,  appears  from  nothing  in  the  cause. 
We  must  lake  it,  that  the  indorser  got  all 
that  be  could  get,  but  that  it  falls  short  of 


indemnity.  And  then  the  question  results, 
is  the  indorser  absolved? 

If  the  question  was  merely  as  to  notice,  I 
should    incline   to   think  the  taking  a  con- 
veyance    of    all    his    property    from 

548  *the  maker,  ought  to   dispense    with 
the  necessity   of   notice.     The   object 

of  a  notice  to  the  indorser,  is  to  put  him  on 
the  alert ;  to  announce  to  him,  that  he  will 
be  looked  to,  and  to  warn  him  to  take  care 
of  himself.  And  hence,  even  insolvency  or 
bankruptcy  is  no  excuse  for  want  of  notice, 
since  it  is  possible  the  indorser  might  find 
some  means  to  save  himself  out  of  the  wreck 
of  his  debtor's  fortune,  or  through  the  as- 
sistance of  his  friends.  But  when  the  in- 
dorser himself,  conscious  of  his  liability,  is 
already  on  the  alert,  and  proceeds  to  take 
care  of  himself  with  all  diligence  and  activ- 
ity, and  actually  sweeps  the  whole  estate  of 
the  maker  for  his  own  indemnification ; 
when  he  has  done  this  with  a  knowledge  of 
the  maker's  insolvency,  and  after  consulting 
with  a  friend  whether  he  had  better  pay  the 
note  or  suffer  it  to  take  its  course,  cui  bono 
shall  the  holder  give  him  notice?  Is  it  to 
stimulate  his  vigilance,  who  has  proved 
himself  already  so  watchful?  Is  it  to  warn 
him  to  take  care  of  himself,  who  has  been 
already  on  the  alert,  and  has  swept  off  land, 
negroes,  stock,  household  and  kitchen  fur- 
niture, bonds,  bills,  notes  and  open  ac- 
counts, and  all  other  property  of  the  maker? 
It  were  a  mockery  to  give,  or  to  require  a 
notice  to  be  given,  to  one  thus  circum- 
stanced. If  payment  of  part  (2  Strange 
1246;  1  Taunt.  12),  or  a  promise  to  pay 
(Chitty  301),  or  to  see  it  paid  (6  East  16), 
or  an  acknowledgment  that  it  must  be  paid, 
dispenses  with  the  necessity  of  notice,  how 
much  stronger  is  the  case  of  one  who  not 
only  confesses  his  liability,  by  taking  an 
indemnity  providing  **for  paying  off  and 
discharging  the  note,"  but  who  takes  a 
conveyance  of  every  article  of  property  held 
by  the  maker,  and  thus  prevents  the  maker's 
complying  in  whole  or  in  part  with  his  en- 
gagement to  the  holder.  Accordingly,  we 
find  the  clearest  authority  on  this  subject, 
in  the  courts  of  two  of  our  sister  states ; 
Bond  V.  Famham,  5  Mass.  Rep.  170,  and 
Barton  v.  Baker,  1  Serg.  &  Rawle  334,  in 
both  of  which,  the  acceptance,  by  the  in- 
dorser from  the  drawer,  of  a  general  as- 
signment of  his  estate  and  effects,  was  held 
to  dispense  with  the  necessity  of  notice. 
That  the  assie-nment  was  made  in  this  case 
to  a  trustee,  I  consider  not  at  all  varying 
the  case. 

549  *But  this  is  not    a   question    as    to 
notice.     In  this  case,    the    bill    never 

has  been  presented  for  payment,  at  the  place 
appointed;  and  the  question  is,  whether 
this  assignment  of  the  maker's  effects,  for 
the  indemnity  of  the  indorser,  places  him 
so  far  in  the  shoes  of  the  maker,  as  to  ex- 
empt the  holder,  in  an  action  against  the 
indorser,  from  averring  and  proving  a  de- 
mand at  the  time  and  place  specified  by  the 
bill?  It  seems  to  have  been  admitted  in  the 
argument,  that  unless  the  indorser  has 
placed  himself  in  the  shoes  of  the  maker, 
this  averment  and  proof  cannot  be  dispensed 
with.  This  was  properly  admitted,  upon 
the  ground  already  stated,  that  as  the  in- 
dorser  had   engaged  to  pay  (what  was  not 
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his  own  debt)  at  a  certain  time  and  place, 
the  demand  is  an  essential  part  of  the 
plaintiff's  title,  and  must  therefore  be 
averred  and  proved.  The  question,  then, 
really  is,  whether  the  indorser  has  placed 
himself  in  the  shoes  of  the  maker,  by  tak- 
ing this  indemnity?  The  answer  must,  I 
think,  be  in  the  negative.  Had  he  received 
funds  adequate  to  the  discharge  of  the  note, 
he  would  indeed  have  been  in  the  shoes  of 
the  maker,  and  no  demand  at  the  place  would 
have  been  essential.  But  how  can  he  be 
said  to  be  in  the  place  of  the  maker,  if  the 
assignment  is  inadequate  to  the  payment? 
If  he  was  in  the  shoes  of  the  maker  by  rea- 
son of  the  assignment,  he  was  so  at  the  in- 
stant of  that  assignment;  that  is  to  say, 
he  was  from  that  moment  to  be  considered 
the  real  debtor  for  the  whole,  while  he  re- 
ceived indemnity  only  for  a  fourth ;  and  an 
indemnity  too,  which  might  prove  inade- 
quate even  to  that.  Moreover,  from  that  in- 
stant the  holder  would  have  been  absolved 
from  all  necessity  of  making  a  demand,  or 
otherwise  proceeding  against  the  maker, 
whatever  might  be  his  subsequent  ficquisi- 
tions,  by  descent,  by  marriage,  by  the  for- 
tune of  trade,  or  otherwise.  I  cannot  think 
this  reasonable :  I  cannot  think  such  an  in- 
adequate assignment  can  absolve  the  holder 
from  his  obligation  to  demand  payment, 
nor  is  there  any  authority  to  sanction  the 
position. 

But  admit  that  by  taking  the  assignment, 
he  became  fixed  for  the  debt,  yet  it  was  not 
his  debt  originally,  and  unless  he  received 
full  value  it  did  not  then  become  his 
550  own  debt.  '^And  that  being  so,  then, 
according  to  the  principle  laid  down 
at  the  outset  of  this  opinion,  the  demand  at 
the  time  and  place  was  as  to  him  a  condi- 
tion precedent:  it  constituted  part  of  the 
plaintiffs'  title  to  charge  him,  and  was 
therefore  necessary  to  be  averred  and  proved. 
Had  he  been  so  declared  against,  and  had 
pleaded  that  he  was  ready  at  the  time  and 
place  to  pay,  but  the  plaintiffs  were  not 
there  ready  to  receive,  he  must  have  been 
entirely  absolved ;  for,  as  it  was  not  his 
own  debt,  as  he  was  only  collaterally  lia- 
ble, he  was  not  bound  to  plead  touts  temps 
prist,  for  he  was  not  bound  to  be  ready  any 
where  else,  or  at  any  other  time,  than  he 
had  engaged,  nor  was  he  bound  to  bring  the 
money  into  court.  It  is  hard  enough  that 
one  man  should  pay  the  debt  of  another, 
without  carrying  his  engagement  to  do  so 
beyond  its  terms;  and  the  creditor,  who 
chooses  to  avail  himself  of  the  engagement 
of  the  surety,  must  adhere  with  strictness 
to  all  the  requisitions  of  the  contract  on  his 
part. 

The  opinion  here  given,  it  must  be  ob- 
served, is  upon  the  supposition  of  the  bona 
fides  of  the  indorser.  If  he  knew  the  maker 
was  insolvent  when  he  indorsed,  and  if  this 
sweeping  deed  was  given  to  defraud  the 
holders,  (which  might  indeed  be  suspected 
had  there  been  such  knoweldge  of  in- 
solvency, as  other  debts  to  Watkins  are  se- 
cured and  only  one  fourth  of  this),  the  case 
would  be  very  different.  As  it  is,  though 
the  holders  are  entitled  in  equity  to  that 
portion  of  the  trust  fund,  which  according 
to  the  deed  is  applicable  to  this  debt,  I  do 
not  think  they  can   charge   the   defendant 


Thomas  Watkins,  without  alleging  and  prov- 
ing a  presentment  according  to  the  terms 
of  the  note. 

The  fact,  that  it  was  discounted  by  con- 
sent at  the  U.  S.  Bank,  and  of  their  usage 
as  stated  in  the  exception,  can  make  no 
difference.  They  cannot  by  their  usages 
exempt  themselves  from  the  necessity  of 
due  presentment  of  a  note  or  bill. 

The  judgment  of  this  court  was,  that  the 
circuit  court  erred,  1.  in  instructing  the 
jury,  that*  by  the  execution  of  the  deed  of 
trust,  the  indorser  Thomas  Watkins 
551  was  placed  in  *the  situation  of  the 
maker  of  the  note,  though  it  appears 
that  the  deed  did  not  provide  for  the  pay- 
ment of  more  than  one  fourth  of  the  note, 
and  might  not  have  been  adequate  to  that: 
2.  in  instructing  the  jury,  that  the  indorser  , 
having  by  the  deed  of  trust  the  benefit  of 
the  effects  of  the  maker,  it  was  unnecessary 
to  demand  payment  at  the  place  appointed, 
in  order  to  fix  his  liability :  3.  in  instructing 
the  jury,  that  the  consent, — that  the  note 
should  be  discounted  at  the  Bank  of  the  U. 
States, — amounted  to  a  consent  to  an  alleged 
usage  at  that  bank,  to  retain  such  notes  till 
the  last  moment  of  the  last  day  of  grace, 
instead  of  presenting  them  in  due  time  at 
the  bank  where  they  are  payable ;  the  court 
being  of  opinion,  that  no  such  usage  is 
justified  by  law,  and  that  the  consent  of 
parties  could  only  be  construed  to  extend  to 
such  usages  as  are  consistent  with  law. 
Therefore,  judgment  reversed,  verdict  set 
aside,  and  cause  sent  back   for  a  new  trial* 


552         *Langford'8  Ex'or  v.  Perrin. 
Perrins  v.  Ragland. 

December,  1834,  Richmond. 

(Absent  Brooke,  J.) 

5aretles~Contribatloii  smong*— Case  at  Bar.— A.    B. 

and  C.  axe  sureties  for  D.  in  a  bond :  Jadgment  is  re- 
covered ag-ainst  D.  the  principal,  and  the  sureties- 

A.  and  B.  but  not  ag-ainst  the  other  surety  C  and 
a  fl.  fa.  being  sued  out  on  the  Judgment,  and  levied 
on  the  property  of  D.  the  principal,  he  gives  a 
forthcoming  bond,  in  which  A.  and  B.  and  another 
person  join  him  as  sureties:  execution  awarded 
on  such  forthcoming  bond,  is  levied  on  the  goods 
of  A.  one  of  the  sureties  in  the  original  bond,  as 
well  as  in  the  forthcoming  bond:  Held.  A.  has  no 
right  to  contribution  from  C.  his  co-surety  In  the 
original  bond. 

Same— Same*— what  Constltntea  Relation  of  Co-sure- 
ties—Case  at  Bar.— Judgment  is  recovered,  and  11. 
fa.  sued  out  against  D.  principal  debtor,  and  A.  and 

B.  his  sureties:  the  fl.  fa.  is  levied  on  the  goods  of 
D.  the  principal,  who  gives  a  forthcoming  bond, 
in  which  A.  and  B.  and  another  person  EL  are 
bound  as  D.'s  sureties;  and  on  execution  on  the 
forthcoming  bond,  £.  is  compelled  topay  thedebtr 
Held,  E.  is  co-surety  with  A.  and  B.  for  D.  in  the 
forthcoming  bond,  not  surety  for  A.  and  B. 
as  well  as  D.  and  therefore.  £.  is  entitled  only  to 
contribution  from  A.  and  B.  as  co-sureties,  not  to 
full  indemnity  from  them  as  principals. 

A  bond  for  520  dollars  was  executed  by 
Samuel  Perrin,  E*ark  Perrin,  Henry  Perriii, 

^Sureties— Contribution  anonflr.— The  principal  case 
was  cited  with  approval  on  this  subject  in  Hams* 
berger  v.  Yancey,  88  Gratt  640:  foot-note  to  Preston 
V.  Preston.  4  Gratt  88:  Dent  v.  Wait,  0  W.  Va.  46.  «& 
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and  Sterling  Langford,  to  John  Green ;  the 
three  last  obligors  being  sureties  for  the 
first  named  obligor.  The  bond  was  assigned 
by  Green  to  John  Jones,  who  brought  suit 
upon  it,  and  recovered  judgment  against 
Samuel,  Park  and  Henry  Perrin  (Langford 
being  dead),  and  sued  out  a  fieri  facias 
against  the  three  Perrins,  which  was  levied 
on  two  slaves,  the  property  of  Samuel  Per- 
rin, the  principal  obligor;  who,  thereupon, 
gave  a  forthcoming  bond,  for  the  delivery 
of  the  property  at  the  day  and  place  of  sale, 
in  which  Park  and  Henry  Perrin  (his  sure- 
ties in  the  original  bond,  and  co-defendants 
in  the  execution)  and  Fendall  Ragland 
joined ;  the  condition  of  the  bond  reciting, 
that    Park    and    Henry    Perrin    and 

553  *Ragland    were   sureties   tendered  by 
Samuel     Perrin.      The     forthcoming 

bond  was  forfeited ;  and  execution  having 
been  awarded  thereon  against  Samuel,  Park 
and  Henry  Perrin  and  Ragland,  Jones  sued 
oat  a  fieri  facias  against  them.  This  ex- 
ecution was  levied  on  the  property  of  Henry 
Perrin,  and  229  dollars,  part  of  the  debt 
was  made  by  the  sale  of  his  property ;  and 
then  Ragland  paid  the  sheriff  the  balance 
of  the  debt,  which  was  now  400  dollars. 
By  this  time,  Samuel  and  Park  Perrin  had 
become  insolvent. 

Henry  Perrin  made  a  motion  (under  the 
statute  1  Rev.  Code,  ch.  116,  p.  460),  against 
the  executor  of  Langford,  one  of  his  co- 
sureties in  the  original  bond,  in  the  circuit 
court  of  Hanover,  to  recovor  one  half  of  the 
229  dollars,  which  Henry  Perrin  had  been 
compelled  to  pay  under  the  execution  upon 
the  forthcoming  bond:  alleging,  that  as 
I#angford  was  bound  in  the  original  bond, 
with  Park  Perrin  and  himself,  as  sureties 
for  Samuel  Perrin,  and  as  Samuel  and  Park 
were  insolvent,  and  Henry  had  paid  229  dol- 
lars of  the  debt,  the  executor  of  Langford 
was  bound  to  contribute  one  half  of  that 
sum  to  him,  as  his  co-surety.  Langford's 
executor  insisted,  that  the  original  debt  for 
which  he  was  bound  as  co-surety  with  Park 
and  Henry  Perrin  for  Samuel,  and  the  judg- 
ment for  the  same,  were  absolutely  dis- 
charged by  the  forthcoming  bond  executed 
by  the  three  Perrins  and  Ragland,  for  the 
forthcoming  and  delivery  of  the  property  of 
Samuel  Perrin,  the  principal  debtor,  taken 
in  execution  to  satisfy  the  original  judg- 
ment; and  so  Langford's  estate  was  ab- 
solved from  all  liability  on  the  original 
bond,  and  the  judgment  thereon  rendered, 
and  consequently,  from  any  duty  to  con- 
tribute to  the  sureties  in  the  forthcoming 
bond.  The  court  held,  that  Langford's 
executor  was  bound  to  contribute  a  moiety 
of  the  money  which  had  been  levied  of 
Henry  Perrin *s  property,  under  the  execu- 
tion upon  the  forthcoming  bond ;  and  gave 
judgment  for  Henry  Perrin  accordingly. 
L«angford's  executor  applied  to  this  court 
for  a  supersedeas  to  the  judgment;  which 
was  awarded. 

554  *Fendall  Ragland   also   made  a  mo- 
tion against  Samuel,  Park,  and  Henry 

Perrin,  to  recover  of  them,  the  400  dollars 
which  he  had  paid  in  satisfaction  of  the 
balance  due  upon  the  execution  sued  out  by 
Jones,  on  the  forthcoming  bond,  against 
Samuel,  Park  and  Henry  Perrin,  and  Rag- 
land.    Ragland  insisted,  that  as  the   three 


Perrins  were  the  defendants  and  debtors 
against  whom  the  execution  on  the  original 
judgment  was  issued,  on  which  the  forth- 
coming bond  executed  by  the  three  Perrins 
and  Ragland  was  taken,  the  Perrins  were 
all  principals  in  the  forthcoming  bond,  and 
Ragland  was  their  surety ;  and  so  they  were 
all  three  bound  to  refund  to  him  the  4(X> 
dollars  he  had  paid  in  satisfaction  of  the 
balance  due  on  the  execution  upon  the 
forthcoming  bond.  Park  and  Henry  Perrin 
insisted,  that  though  the  execution  sued  out 
by  Jones  on  his  original  judgment,  was 
against  Samuel,  Park  and  Henry  Perrin,  it 
had  been  in  fact  levied  on  the  property  of 
Samuel  Perrin,  the  principal  debtor,  and 
the  forthcoming  bond  having  been  given 
for  the  delivery  of  Samuel's  property  so 
taken  in  execution,  Park  and  Henry  Perrin 
and  Ragland  were  joint  and  co-sureties  for 
Samuel  Perrin  in  the  forthcoming  bond ; 
and  that,  therefore.  Park  and  Henry  Perrin 
were  only  bound  to  contribute  as  co-sureties 
with  Ragland,  and  not,  as  principals,  to 
refund  him  the  whole  amount  he  had  paid. 
The  circuit  court  held,  that  Park  and  Henry 
Perrin,  as  well  as  Samuel,  were  principals 
in  the  forthcoming  bond,  and  Ragland  was 
ttte  only  surety  therein ;  and  gave  judgment 
for  Ragland,  accordingly,  against  Samuel, 
Park  and  Henry  Perrin,  for  the  whole  sum 
of  400  dollars  by  him  paid,  with  interest 
&c.  And  to  this  judgment,  upon  the  peti- 
tion of  Park  and  Henry  Perrin,  a  super- 
sedeas was  awarded  by  this  court. 

The  causes  were  argued  here,  together, 
by  Lyons  for  Langford's  executor  the  plain- 
tifi'  in  error  in  the  first  case,  and  for  Rag- 
land the  defendant  in  error  in  the  last ;  and 
by  Scott  for  Henry  Perrin  the  defendant  in 
error  in  the  first  case,  and  for  Park  and 
Henry  Perrin  the  plaintiffs  in  error  in  the 
last. 

555  *CARR,  J.  The  judgment  in  the 
first  of  these  cases,  Langford's  ex- 
ecutor against  Perrin,  is  erroneous.  The 
debt  for  which  Langford  was  bound  as 
surety,  was  discharged  by  the  levy  of  the 
execution  sued  out  for  that  debt  on  the 
property  of  the  principal  debtor  Samuel 
Perrin,  and  the  forthcoming  bond  taken 
under  that  execution.  Langford  was  no 
party  to  that  proceeding ;  and  if  we  were  to 
hold  that  he  was  not  discharged,  we  should 
put  this  surety  in  a  strange  situation :  he 
was  willing  to  go  a  certain  length ;  but  we 
should  say  he  shall  go  all  lengths.  Suppose 
that  after  executing  the  original  bond,  he 
had  become  aware  of  his  danger,  and  given 
notice  to  the  creditor  to  sue ;  and  when  judg- 
ment was  obtained,  he  had  taken  the  sheriff 
along  with  the  execution,  shewed  him  ample 
property  of  the  principal  debtor,  and  told 
him,  **levy  the  execution;  I  clear  my  skirts 
of  this  business ;  proceed  strictly ;  sell  the 
property,  and  make  the  money.**  But  an- 
other friend  of  the  debtor  comes,  and  says, 
**  I  will  be  surety  for  the  forthcoming  of 
the  property;  let  the  debtor  have  it.**  The 
surety  tells  him,  **Mark,  if  you  do  this,  it 
is  at  your  own  hazard ;  I  wash  my  hands 
of  it ;  I  am  now  clear,  and  determined  to 
keep  so.*'  Should  we  suffer  this  interloper 
to  come  upon  the  surety  afterwards,  and 
say,  *  *I  have  paid  this  execution ;  you  were 


V  R,  5  Leigh— 14 


209 


6  LEIGH 


Virginia  Rbports,  Annotated. 


666-668 


once  bound  for  it,  and  mast  therefore  con- 
tribute."   Surely  not. 

Then,  as  to  the  other  case,  Perrins  v. 
Ragland— If  we  look  at  it  with  the  strict 
eye  of  a  common  lawyer,  deciding  on  the 
deed  of  the  parties,  in  the  summary  pro- 
ceeding by  motion,  there  would  seem  to  t>e 
but  little  ground  for  doubt.  Ragland  has 
paid  off  an  execution  issued  against  himself 
and  three  others,  and  now  moves  to  recover 
the  whole  sum  paid,  of  the  other  three  as 
money  paid  by  him  on  an  execution  issued 
on  a  forthcoming  bond  executed  by  them  as 
principals,  and  by  him  as  their  surety. 
When  we  look  at  the  forthcoming  bond,  it 
recites  that  an  execution  had  been  levied 
on  two  slaves  the  property  of  Samuel  Per- 
rin,  and  that  he  being  desirous  of  keeping 
the  same  in  his  possession  till  the  day  of 
sale,  had  tendered  the  above  bound  Park 
Perrin,  Henry  Perrin,  and  Ragland, 
556  as  sureties  for  the  forthcoming  *and 
delivery  thereof  Ac.  And  this  is 
signed  and  sealed  by  Ragland  as  well  as 
the  rest.  Is  he  not  estopped,  in  this  com- 
mon law,  summary  proceeding,  from  con- 
tradicting his  deed?  But  suppose  not,  are 
not  Park  and  Henry  Perrin,  in  fact  and  in 
law,  sureties  to  this  forthcoming  bond?  I 
think  so.  It  is  true,  they  were  principals 
in  the  original  judgment  and  execution: 
but  that  execution  was  levied  on  the  prop- 
erty of  Samuel  Perrin,  the  true  debtor: 
that  levy  discharged  the  execution,  at  least, 
until  the  property  was  legally  disposed  of; 
if  sold,  the  debt  was  paid ;  if  a  forthcoming 
bond  was  taken,  the  execution  was  satisfied, 
unless  it  was  quashed.  To  this  forthcom- 
ing bond,  I  do  not  conceive  that  Park  and 
Henry  Perrin  were  necessary  parties.  It 
was  given  merely  for  the  forthcoming  and 
delivery  of  the.  property  taken;  that  prop- 
erty was  not  theirs;  and  any  sufficient 
surety  for  delivery  of  it  was  enough.  Not 
being  bound  to  enter  into  that  bond,  they 
might  have  either  refused  wholly,  or  de- 
cided to  enter  merely  as  sureties  for  the  de- 
livery of  ihe  property.  And,  assuredly,  on 
this  motion,  they  could  only  be  liable  in 
the  character  they  assumed ;  that  is,  as  co- 
sureties with  this  plaintiff. 

CABELL  and  BROOKE,  J.,  concurred. 

TUCKER,  P.  I  concur  in  the  opinion 
that  the  judgments  in  both  cases  are  erro- 
neous. 

I.  As  to  Langford's  executor  v.  Perrin. 
By  the  levy  of  the  execution  on  the  property 
of  the  principal  debtor,  Samuel  Perrin, 
Langford,  who  was  the  surety  in  the  origi- 
nal bond,  was  relieved  of  his  responsibility. 
Clerk  V.  Withers,  1  Salk.  322;  Cooper  v. 
Chitty,  1  Burr.  34,  cited  by  Roane,  J.,  in 
Lusk  V.  Ramsay,  3  Munf.  441.  Had  the 
property  been  permitted  to  remain  in  the 
hands  of  the  officer  and  at  his  risk,  Langford 
would  have  been  discharged  of  the  debt  by 
the  proceeds  of  sale,  unless  they  fell  short 
of  the  demand.  Others,  however,  intro- 
mit ted:  they  became  sureties, — not  for  the 
original  debt,  but  for  the  return  of  the 
property  upon  the  day  of  sale,— and 
557  thus,  were  instrumental  *in  withdraw- 
ing the  property  from  the  officer's 
control,  and  replacing  it  in  the  hands  of 
the  debtor,  upon  his  engagement  to  deliver 


it  up  for  sale.  He  has  failed  in  his  engage- 
ment ;  he  has  forfeited  his  bond :  who  ought 
to  be  responsible?  Not  Langford,  who  had 
been  absolved  by  the  levy,  but  the  sureties 
in  the  forthcoming  bond,  wtio  by  their  in- 
terference have  given  a  new  credit  to  Sam- 
uel Perrin,  and  have  enabled  him  to  get 
back,  and  to  eloign  the  property  which,  but 
for  their  interference,  would  have  paid  the 
debt.  If,  indeed,  the  case  of  Lusk  v.  Ram- 
say, 3  Munf.  417,  is  to  be  considered  as  the 
law  of  the  court,  then  the  case  is  still 
stronger ;  for,  according  to  that  authority, 
it  was  within  the  power,  as  it  certainly  was 
the  engagement,  of  the  sureties  in  the 
forthcoming  bond  to  return  the  property. 
Had  they  performed  their  engagement, 
Langford  would  have  been  discharged  by  a 
sale  of  the  debtor's  effects;  and,  surely, 
they  cannot  expect  to  charge  him  again,  by 
their  failure  to  perform.  They  cannot  be 
in  a  better,  nor  place  him  in  a  worse,  con- 
dition, by  their  own  wrong.  The  truth  is, 
that  had  Langford  paid  the  debt,  he  would, 
on  principle  and  authority,  have  had  a  right 
to  compel  the  sureties  in  the  delivery  bond 
to  indemnify  him,  since  by  their  confidence 
in  the  debtor,  and  by  their  interference, 
they  had  prevented  the  payment  by  the 
principal.  He  would  have  had  a  right  to 
an  assignment  of  the  forthcoming  bond, 
upon  the  authority  of  the  case  of  Parsons 
V.  Briddock,  2  Vem.  608,  approved  by  the 
master  of  the  rolls  in  Wright  v.  Morley,  11 
Ves.  22.  In  that  case,  the  court  directed 
the  bail  bond  of  the  principal  debtor  to  be 
assigned  over  to  his  surety  in  the  original 
bond ;  considering  the  bail,  by  his  introven- 
tion,  **as  coming  in  the  room  of  the  princi- 
pal debtor  as  to  the  surety."  Nothing 
certainly  can  be  more  reasonable ;  whereas 
nothing  could  be  more  unjust,  than  to  give 
recourse  against  the  surety,  to  those  who 
have  been  the  means  of  withdrawing  the 
funds  of  the  principal  appropriated  to  his 
indemnity,  and  adequate  to  his  exoneration 
but  for  their  interference.  The  judgment 
of  the  circuit  court  is  to  be  reversed,  and  a 
judgment   entered,    that  the  plaintiff  take 

nothing  by  his  motion. 
558  *II.  Perrins  v.  Ragland.  The  judg- 
ment in  this  case,  has  been  rendered 
upon  the  idea,  that  Park  and  Henry  Perrin, 
though  but  sureties  in  the  original  bond  for 
Samuel  Perrin,  were,  quoad  Ragland,  a 
principal  debtor,  and  liable  for  the  whole 
demand.  It  can  be  sustained  on  no  other 
principle ;  and  the  question  truly  is,  whether 
m  this  case  Ragland  is  to  be  considered  as 
a  surety  for  Park  and  Henry  Perrin,  or  as 
a  co-surety  with  them. 

We  have  recently  had  occasion  to  examine 
this  doctrine  of  contribution,  and  surety- 
ship, with  some  attention.  Baxter  v. 
Moore,  ante  219,  and  have  followed  with 
entire  satisfaction,  the  principles  laid  down 
in  Cray  thorn  e  v.  Swinburne,  14  Ves.  159. 
We  are  satisfied,  that  if  the  relation  of  surety 
for  the  debtor  is  formed,  the  sureties  shall 
be  entitled  to  relief,  whether  they  are  bound 
by  the  same  or  by  several  instruments,  pro- 
vided always  it  is  for  payment  of  the  same 
debt  or  the  performance  of  the  same  duty. 
And,  in  like  manner,  we  readily  admit,  that 
the  surety  for  a  principal  debtor,  may  stand 
in  the   relation   of  principal  to   a    supple- 
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mental  surety,  where  that   was  the  obvious 
meaning'  of  the  undertaking. 

Here,  however,  the  forthcoming  bond  is 
a  distinct  and  independent  engagement; 
not  constituting  part  of,  or  being  a  supple- 
ment to,  the  original  bond  or  contract,  but 
binding  the  parties  to  the  performance  of  a 
different  act,  who  accordingly  engage  with 
€ach  other  upon  new  and  different  terms. 
The  original  bond  was  for  the  payment  of 
money :  the  sureties  to  that  bond  engaged 
to  see  that  money  paid.  The  forthcoming 
bond  is  for  the  delivery  of  property ;  of  the 
property  too  of  one  of  the  parties  to  the 
judgment,  in  suspension,  and  eventually  in 
entire  discharge,  of  the  demand  against  the 
others.  The  sureties  in  the  forthcoming 
bond  engage  for  the  delivery  of  the  prop- 
erty. Those  who  are  parties  to  it  alone  are 
liable  for  the  failure,  to  the  creditor,  or  to 
each  other.  And  hence,  we  have  decided  in 
Langford  v.  Perrln,  that  as  Langford  did 
not  execute  the  forthcoming  bond,  he  was 
not  chargeable  at  all,  though  the  original 
judgment  was  for  a  debt  for  which  he 
also  was  bound.  If  this  decision  be 
559  *right,  then  there  was  not  the  privity 
of  surety  and  principal  between  Rag- 
tand  and  Langford,  notwithstanding  Lang- 
ford  was  a  party  to  the  first  contract.  Nay 
more,  we  have  held,  that  though  Henry 
Perrin  and  Langford  were  co-sureties  to  the 
original  bond,  yet  Henry  Perrin  having  as- 
sumed the  character  of  surety  in  the  forth- 
coming bond,  even  he  could  not  have 
contribution  against  Langford,  because 
JUangford  did  not  join  in  it.  In  truth.  Park 
and  Henry  Perrin  and  Ragland  are  all 
chargeable  for  the  breach  of  the  forthcom- 
ing bond,  not  for  the  non-payment  of  the 
original  debt ;  for  that  had,  in  effect,  been 
discharged  by  a  sufficient  levy.  If  so,  it 
was  clear  that  Langford  was  not  chargeable 
for  the  breach  of  a  contract  to  which  he  was 
no  party.  It  is  said,  however,  that  Henry 
and  Park  Perrin  were  principals  and  not 
sureties  in  the  forthcoming  bond.  I  do  not 
think  so.  We  have  just  seen,  that  had  they 
refused  to  join  in  it,  they  would  have  been 
altogether  absolved.  They  would  in  that 
event  have  been  held  to  be  neither  princi- 
pals nor  sureties.  If  so,  their  obligation 
arises  solely  from  their  joining  in  the 
forthcoming  bond,  and  it  can  neither  be 
modified  nor  enlarged,  by  the  fact  that  they 
were  parties  to  the  original  judgment.  The 
debt  for  which  they  were  sureties  had  been, 
in  effect,  satisfied  by  a  levy  on  sufficient 
property.  That  property  the  principal 
debtor  desired  to  retain,  and  gave  the  bond 
to  restore  it.  The  contract  was  a  precise 
engagement  that  he  would  do  so.  Who  was 
the  principal  in  that  contract?  He  whose 
property  was  taken  and  restored;  he  who 
under  the  law  demanded  its  restoration  on 
giving  security ;  he  who  engaged  to  deliver 
it  at  the  place  of  sale.  And  who  were  the 
sureties?  Those,  and  all  those,  who  signed 
the  forthcoming  bond,  and  undertook  for 
the  owner  of  the  property,  that  he  should 
produce  it  at  the  day  of  sale.  They  under- 
took  as  sureties;  they  are  called  sureties 
in  the  forthcoming  bond,  and  they  were, 
I  think,  properly  so  called.  Whether  the 
sheriff  would  have  been  excused,  if  he  had 
taken  no  other  sureties,  is  not  necessary  to 


be  decided.  It  is  sufficient,  that  but  for 
560      their  uniting  in  this  bond  Henry  *and 

Park  Perrin  would  not  have  been  lia- 
ble at  all.  By  joining  in  it,  they  are, 
therefore,  only  bound  as  far  as  that  bond 
binds  them ;  that  is,  as  far  as  any  other 
person  would  be  bound,  and  as  far  as  Rag- 
land  bound  himself.  They  were  therefore 
co-sureties  with  him,  and  the  judgment 
should  have  been  accordingly. 

This  judgment,  then,  is  erroneous  in  this, 
that  the  appellants  were  only  liable  to  Rag- 
land  in  the  character  of  sureties,  and  ought 
not  to  have  been  considered  principals, 
without  evidence,  that  Ragland  had,  at 
their  instance,  become  surety  in  the  forth- 
coming bond,  and  so  was  surety  for  them, 
instead  of  co-surety  with  them.  Therefore, 
judgment  reversed,  and  cause  remanded  Ac. 
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5peclflc  Execation— Purchaser  Abuidoninflr  Contract 
Not  Entitled  to*-^ase  at  Bar.— A  purchaser  of  land 
is  pat  in  possession,  and  pays  part  of  the  pnrcliase 
money,  under  the  contract,  bnt  being-  sued  by  the 
vendor  for  the  balance  of  the  purchase  money,  he 
defends  himself  on  the  firronnd  that  the  contract 
was  void  by  the  statute  of  frauds,  and  so  defeats 
the  action:  Hsld,  the  purchaser  after  thus  disaf- 
firming-and  abandoning-  the  contract,  is  not  en- 
titled to  specific  execution  thereof  in  equity,  but 
he  is  entitled  to  ha^e  the  money  he  had  paid 
refunded  to  him. 

Chancery  Practice— Account— Decree  to  Defendant  for 
Balance  Due— Case  at  Bar.— It  belnsr  proper  to  direct 
an  account  to  ascertain  what  is  due  to  the  pur- 
chaser for  moneys  paid  by  him  in  part  of  the 


*Parol  Contract  for  Sale  of  Land— Part  Performance. 

—For  a  full  collection  of  authorities  on  this  subject. 
see  foot-note  to  Parrill  v.  McKinley.  9  Gratt  1,  set- 
ting out  an  extract  from  Miller  v.  Lorentz,  39  W. 
Va.  160, 19  S.  £.  Rep.  391.  See  also,  monographic  note 
on  "Specific  Performance"  appended  to  Hanna  v. 
Wilson.  8  Gratt  248. 

Chancery  Practice— Specific  Execution— Compensa- 
tlon.— As  a  g-eneral  rule,  a  court  of  equity,  even 
where  it  refuses  specific  execution  of  a  contract  for 
the  sale  of  land,  will,  upon  a  bill  properly  framed, 
decree  the  repayment  of  the  purchase  money  to  the 
purchaser,  instead  of  turning-  him  around  to  an 
action  at  law  to  recover  it  In  Vlrgrlnia  this  doc- 
trine may  be  reg-arded  as  now  firmly  settled. 
Steams  v.  Beckham.  31  Gratt  420,  421.  cltinfif  the 
principal  case;  Anthony  v.  Leftwlch.  8  Rand.  238: 
Bowles  V.  Woodson.  6  Gratt  78;  McCk)mas  v.  Easley, 
21  Gratt  23-81;  Na^le  v.  Newton.  28  Gratt  814.  See 
also,  foot-note  to  Hoover  v.  Calhoun.  16  Gratt  109. 

In  Nasrle  v.  Newton,  22  Gratt  824,  it  is  said:  "In 
the  case  before  us  the  jurisdiction  of  a  court  of 
equity  is  unquestioned.  The  plaintiff  files  his  bill 
for  specific  performance  In  a  case  where  he  Is 
clearly  entitled  to  It  and  which  is  decreed  by  the 
court;  and  the  defendant  not  objecting  to  specific 
performance,  claims  that  he  is  entitled  to  compen- 
sation by  way  of  damages  arising-  from  the  acts  of 
the  plaintiff  and  his  agents  respecting-  the  subjects 
matter  of  the  ag-reement  In  such  a  case  the  court 
having  obtained  possession  of  the  subjept,  it  will  do 
complete  justice  by  disposing-  of  the  whole  subject 
at  its  own  bar,  without  sending  the  parties  to 
another  forum.  This  practice  has  been  commended 
and  established  by  numerous  decisions  of  this  court. 
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purcbase  money,  it  Is  proper  also  to  direct  an 
accountof  rents  and  profits  of  the  land  wbile  In 
his  possession:  and  if  on  snch  account  it  appear, 
that  there  is  a  balance  dne  to  the  defendant,  it  Is 
proper  to  decree  such  balance  to  him. 

Same— Same— Same.— In  creneral,  wherever  a  plain- 
tiff's bill  renders  an  account  necessary,  the  ac- 
count should  be  ordered  for  both  parties,  and  both 
l)ecome  actors,  so  that  if  a  balance  be  found  due 
to  the  defendant,  it  ouirht  to  be  decreed  to  him. 

Rents— Interest  on.— It  is  error  to  decree  interest  on 
estimated  rents  and  profits. 

By  deed  dated  the  4th  August  1810,  John 
Wright  and  wife  conveyed  a  parcel  of  186 
acres  of  land  in  Orange,  and  some  trivial 
articles  of  personal  property,  to  Thomas 
Graves,  his  heirs,  executors  &c.  in  trust  to 
secure  payment  of  a  debt  of  /22.  with  in- 
terest Ac.  to  John  Payne.  There  was  no 
clause  of  warranty  in  the  deed ;  and  though 
it  purported  to  convey  the  land  to  the  trus- 
tee in  fee,  the  only  title  which  the  grantors 
had  was  a  dower  right  therein  of  Mrs. 
Wright.  The  deed  provided  that  the  trus- 
tee should  proceed  to  sell  the  trust  subject, 
as  soon  as  he  conveniently  could,  and,  out 
of  the  proceeds  of  sale,  first  defray  charges, 
and  then  pay  the  debt  due  to  Payne  with  in- 
terest, and  the  balance,  if  any,  to  Wright. 

In  January  1811,  Graves,  the  trustee,  pro- 
ceeded to  make  sale  in  pursuance  of  the 
deed  of  trust,  of  about  85  acres  of  the 
land,  designated  by  lines  agreed 
562  upon  by  the  parties;  *and  Wright 
declared,  at  the  sale,  that  as  he 
owed  money  to  other  persons  besides 
what  he  owed  Payne,  any  of  **his  paper" 
would  be  received  in  payment  of  the 
purchase  money.  At  this  sale,  Payne 
became  the  purchaser,  at  the  price  of 
17s.  lid.  per  acre;  and  in  February  fol 
lowing  he  was  put  in  possession  of  the 
land.  He  paid  two  small  debts  due  from 
Wright  to  other  persons,  and  took  assign 
ments  thereof;  which,  together  with  the 
debt  and  interest  secured  to  him  by  the  deed 
of  trust,  being  deducted  from  the  purchase 
money,  left  a  balance  of  about  half  thereof 
due  to  Wright. 

The  trustee  Graves,  soon  afterwards,  ten- 
dered Payne  a  conveyance  of  land,  with 
special  warranty  only  against  himself  and 
his  heirs,  and  demanded  payment  of  the 
balance  of  the  purchase  money ;  but  Payne 
refused  to  accept  this  deed,  and  to  pay  the 
money,  insisting  that  Wright  was  bound  to 
join  in  a  conveyance  of  the   land  to  him  in 


See  PavM  v.  Graves,  5  Leigh  501 :  Billups  v.  Sears,  5 
Gratt.  81;  Lyons  v.  Miller,  6  Gratt  427;  Bank  of 
Washington  v.  Arthur.  3  Gratt  178;  Martin  v.  Hall. 
9  Gratt  8." 

See  further,  monoiraphic  note  on  "Specific  Per- 
formance" appended  to  Hauna  v.  Wilson.  8  Gratt- 
248. 

Same— Joint  Defendants— Defense  by  One— Effect  as 
to  Others. —When  a  bill  is  filed  asrainst  two  or  more 
defendants  jointly  interested  and  is  taken  as  con- 
fessed airainst  one  or  more  of  them  for  want  of 
appearance,  and  one  or  more  of  the  other  defend- 
ants appear,  make  defense  and  disprove  the  com- 
plainant's case,  the  bill  should  be  dismissed  as  to 
all  the  defendants.  Aiken  v.  Ck)nnelley,  2  Va.  Dec. 
384,  citing-  principal  case.  Cartlgne  v.  Raymond.  4 
Leigh  679.  Ashby  v.  Bell.  80  Va.  811,  and  Terry  v. 
Fontaine.  88  Va.  451.  458.  2  S.  £.  Rep.  748. 


fee  simple,  and  to  give  him  a  general  war- 
ranty of  the  title.  This  Wright  insisted  he 
was  under  no  obligation,  and  therefore  re- 
fused, to  do. 

In  August  1811,  the  trustee  Graves  brought 
an  action  of  assumpsit  against  Payne,  in 
the  circuit  court  of  Orange,  to  recover  the 
balance  of  the  purchase  money  of  the  land. 
Payne  relied  on  the  statute  of  frauds  in  hi» 
defence ;  and  the  jury  found  a  special  ver- 
dict, stating  the  sale  made  by  the  trustee 
to  Payne  at  public  auction,  and  the  terms 
of  it, — that  there  was  no  note  in  writing  of 
the  contract, — that  possession  had  been  de- 
livered to  Payne,  and  that  he  had  paid  two 
small  debts  due  from  Wright  to  others, — 
and  referring  the  question  to  the  court, 
whether  the  contract  was  void  by  the  stat- 
ute of  frauds?  The  court  gave  judgment  for 
Payne. 

The  contract  of  sale  being  thus  disaffirmed 
by  Payne,  the  trustee  Graves  brought  an 
ejectment  against  him  for  the  land,  in 
which  he  was  non-suited,  and  then  another 
ejectment,  and  was  again  non-suited, — how 
or  why,  did  not  appear :  he  brought  a  third 
ejectment,  and,  at  length,  in  1824,  recovered 

judgment  for  the  land. 
563  *  Whereupon,  Payne  exhibited  a  bill 
in  the  superiour  court  of  chancery  of 
Fredericksburg,  against  Graves,  and  the 
widow  and  heir  at  law  of  Wright,  setting 
forth  his  purchase  of  the  land  at  the  trus- 
tee's sale  in  January  1811,  and  the  recovery 
of  it  in  the  action  of  ejectment ;  and  al- 
leging, that  he  had  two  small  debts  due 
from  Wright  to  others;  and  that  he,  Payne, 
having,  at  the  trustee's  sale,  made  a  bid  of 
12s.  per  acre  for  the  land,  ceased  from  bid- 
ding, and  that  while  the  land  was  crying 
at  12s.  or  138.  per  acre,  he  had  a  private 
conversation  with  Wright,  in  which  be  told 
Wright,  that  as  he  was  to  get  only  the  trus- 
tee's title  with  special  warranty,  he  was 
unwilling  to  give  more  than  12r.  per  acre 
for  that  title ;  upon  which  Wright  declared, 
and  agreed  with  him,  that  if  he  would  run 
the  land  up  to  something  like  its  value,  and 
it  should  fall  on  his  hands,  he  Wright 
would  give  him  a  deed  with  general  war- 
ranty ;  in  consequence  of  which  promise  and 
agreement,  Payne  continued  his  bidding, 
and  the  land  was  at  length  cried  out  to  him 
at  17s.  lid.  per  acre:  that  the  trustee  Graves 
had  tendered  him  a  deed  with  special  war- 
ranty, which  he  refused  to  receive :  and  that 
Wright  refused  to  give  him  a  conveyance 
with  general  warranty,  according  to  his 
promise  and  agreement.  The  prayer  of 
the  bill  was,  that  Graves  the  trustee 
should  be  injoined  from  further  proceed- 
ings on  his  judgment  in  the  ejectment,  and 
from  instituting  actions  for  recovery  of 
the  mesne  profits  of  the  land,  till 
further  order;  that  Graves  should  be 
decreed  to  convey  his  right  in  the  land 
to  the  plaintiff,  with  special  warranty; 
and  that  the  plaintiff  might  either  be  re- 
lieved from  the  payment  of  the  Ss.  lid.  per 
acre  which  he  had  bidden  for  the  land,  more 
than  he  would  have  bidden  for  it  had  it  not 
been  for  the  promise  aforesaid  of  Wright, 
— or  that  if  he  should  pay  it,  he  might  have 
security  to  have  the  whole  purchase  money 
refunded  to  him,  in  the  event  of  his  after- 
wards  losing    the   land, — or  that  whatever 
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«Ue  was  right  in  the  premises,  might  be 
4)one. 

The  injunction  was  awarded. 

Graves  answered,  that  he  sold  the  land  as 

trustee    under   the  deed  of  trust,  declaring 

at  the    time,    that    he    should  convey 

564  *the     title     which    that    conveyance 
vested  in  him  with   special  warranty 

only,  and  the  plaintiff  was  the  purchaser  at 
the  sale  at  the  price  of  I7s.  lid.  per  acre ; 
that  he  never  heard  of  the  alleged  promise 
and  agreement  of  Wright,  till  sometime 
after  the  sale ;  and  that  neither  at  the  sale 
nor  since  had  he  any  knowledge  of  any  such 
promise  or  agreement.  He  did  not  admit, 
that  Payne  had  paid  any  of  Wright's  debts, 
and  he  called  for  proof  of  such  payments. 
And  after  shewing  that  Payne  had  dis- 
avowed and  abandoned  the  contract  for  the 
purchase  of  the  land,  and  yet  continued  to 
hold  it,  he  insisted,  that  he  was  accountable 
for  the  rents  and  profits,  and  prayed  an  ac- 
count of  them. 

The  widow  and  heir  of  Wright  never  an- 
swered ;  as  to  them,  the  bill  was  taken  pro 
confesso. 

Many  depositions  were  taken  and  filed, 
touching  the  two  questions  of  fact  contro- 
verted in  the  pleadings — 1.  Whether  any 
and  what  amount  of  debts  of  Wright,  had 
been  paid  by  Payne?  as  to  which  the  proof 
was  that  he  did  pay  two  small  debts  for 
him.  2.  Whether  Wright  made  the  agree- 
ment with  Payne,  alleged  in  the  bill,  to 
make  him  a  conveyance  of  the  land  with 
general  warranty?  and  on  this  point,  the 
evidence  was  circumstantial,  and  left  the 
<inestion  in  doubt. 

The  chancellor  directed  accounts  to  be 
taken,  1.  of  the  amount  due  Payne,  on  ac- 
count of  the  debt  secured  to  him  by  Wright's 
deed  of  trust  of  August  1810,  and  of  the 
^lebts  due  by  Wright  to  others,  which  Payne 
had  paid ;  and  2.  of  the  rents  and  profits  of 
the  land,  since  the  same  had  been  in  Payne's 
possession. 

The  commissioner's  report  shewed,  1.  that 
the  debt  secured  by  the  deed  of  trust  to 
Payne,  and  the  debts  of  Wright  which  he 
liad  paid,  with  interest  thereon  computed  to 
the  1st  September  1825,  amounted  to  239 
4loUars;  and  2.  that  the  estimated  profits  of 
the  land  from  the  time  Payne  got  possession 
to  the  lit  September  1825,  amounted  to  325 
dollars,  principal,— and  he  charged  interest 
on  the  annual  profits  from  the  end  of  ea-^h 
year  to  the  1st  September  1825,  amounting 
to  167  dollars, — making,  principal  and  in- 
terest, 492  dollars. 

565  *The    chancellor,     declaring     that 
Payne,       having       disaffirmed      and 

abandoned  his  purchase  of  the  land  from 
the  trustee  Graves,  was  not  entitled  to  spe- 
cific execution  of  that  contract,  and  that 
there  was  no  proof  of  the  alleged  contract 
between  Wright  and  Payne,— and  declaring 
also,  that  Payne  was  accountable  for  the 
rents  and  profits  of  the  land  during  his  pos- 
session,— therefore,  dissolved  the  injunction 
to  the  judgment  in  the  ejectment ;  and  set- 
ting off  the  amount  of  239  dollars  appearing 
by  the  report  to  be  due  to  Payne,  against 
the  492  dollars  due  from  him  for  principal 
and  interest  of  the  profits,  he  decreed,  that 
Payne  should  deposit  in  bank,  the  balance, 
253  dollars,  with  interest   from  the  1st  Sep- 


tember 1825.  He  directed  the  commissioner 
to  ascertain  how  much  of  this  sum  was  due 
to  Wright's  personal,  and  how  much  to  his 
real  representatives.  And  he  directed  a 
further  account  of  the  rents  and  profits  from 
the  1st  September  1825  to  the  date  of  the 
decree.  From  this  decree  Payne  appealed 
to  this  court. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellees. 

BROCKENBROUGH,  J.  The  question 
is,  whether  Payne  was  entitled  to  a  specific 
execution  of  the  agreement.  He  purchased 
the  land  at  public  auction,  and  persuaded 
Graves  the  trustee,  and  Wright  the  debtor, 
to  put  him  in  possession  under  his  pur- 
chase. He  steadily  refused,  for  many 
years,  what  he  now  asks  for,  a  deed  from 
the  trustee  with  special  warranty,  under 
the  pretext  that  he  was  entitled  to  a  cove- 
nant of  general  warranty  from  the  debtor. 
He  refused  to  pay  the  purchase  money  of 
the  land,  over  and  above  the  debt  due  to 
himself  and  the  debts  he  had  paid  for 
Wright,  and  defeated  the  action  of  the 
trustee  for  the  purchase  money,  on  the 
ground  that  the  agreement  for  the  purchase 
of  the  land,  being  merely  verbal,  was  void 
by  the  statute  of  frauds:  and,  after  the 
lapse  of  more  than  thirteen  years  from  the 
purchase,  and  after  throwing  every  obstacle 
in  the  way  of  the  trustee's  recovering 
566  the  land  in  ejectment,  he  *having 
kept  both  land  and  money,  now  asks 
the  court  to  compel  the  other  party  specific- 
cally  to  execute  this  contract.  So  far  from 
shewing  an  anxiety  on  his  part  to  execute 
the  contract,  he  has  evinced  the  most  ob- 
stinate determination  not  to  execute  his 
part  of  the  ag^reement ;  and  it  is  with  an 
ill  grace  that  he  now  asks  the  court  to  com- 
pel the  other  party  to  execute  his  part  of  it. 

The  next  question  to  be  considered  is, 
whether,  in  the  state  of  the  pleadings,  the 
chancellor  did  right  in  directing  an  account 
to  be  taken  of  the  rents  and  profits  of  the 
land,  and  in  decreeing  the  balance  found  due 
by  the  commissioner  against   the  plaintiff? 

The  plaintiff  had  purchased  and  obtained 
possession  of  the  defendant's  land,  and 
refused  to  pay  him  for  it.  The  defendant 
sued  him  at  law  for  the  purchase  money, 
and  the  purchaser  defeated  the  action  on 
the  ground  before  mentioned.  The  defend- 
ant then  brought  ejectment,  and  after  be- 
ing twice  defeated,  at  length,  in  the  third 
suit,  and  after  many  years  delay,  obtained 
a  verdict  and  a  judgment,  to  recover  back 
the  land.  But  the  plaintiff  was  not  satis- 
fied. Still  holding  the  land,  and  the  greater 
part  of  the  purchase  money,  he  brought  the 
defendant  into  equity,  and  injoined  him 
from  enforcing  his  judgment  in  ejectment, 
and  from  bringing  a  suit  at  law  for  the 
rents  and  profits.  He  is  defeated  in  equity ; 
he  fails  in  obtaining  a  decree  for  the  con- 
veyance of  the  land,  and  he  now  contends, 
that  (altiiough  he  has  kept  him  in  the  court 
of  equity  for  ten  years  more),  all  that  this 
court  can  do,  is  to  let  loose  the  judgment 
in  ejectment,  and  send  back  the  defendant 
to  a  court  of  law  to  institute  a  new  suit  for 
rents  and  profits.  I  do  not  see  the  necessity 
for  this  course.  Matters  of  account  consti- 
tute a  part  of  the  jurisdiction  of  the  court 
of  equity ;  and  it  is  a  well  established  prin- 
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ci^le,  that  when  that  court  has  once  ob- 
tained possession  of  a  subject,  it  will  do 
complete  justice  by  disposing  of  the  whole 
subject.  It  would  be  the  most  crying  In- 
justice to  send  the  defendant  back  to  a  court 
of  law,  after  he  has  been  forced  into  a  court 
of  equity,  and  prevented  by  the  plaintiff 
himself  from  prosecuting   his  suit   at 

567  law    for  *the  long  space  of  ten  years, 
and  to  drive   him   out   too,    when  the 

account  which  he  asks  for,  is  within  the 
ordinary  jurisdiction  of  the  court. 

It  is  alleged,  however,  that,  admitting 
the  subject  to  be  within  the  jurisdiction  of 
the  court,  the  defendant  ought  to  have  filed 
his  cross  bill.  I  do  not  think  so.  The  cross 
bill  is  a  mode  of  defence,  allowed  to  a 
party,  to  enable  him  to  state  his  case  more 
to  his  advantage  than  he  could  by  answer, 
and  need  not  be  resorted  to,  unless  a  com- 
plete decree  cannot  be  made  without  it.  1 
Harr.  Ch.  Prac.  135;  Mitf.  Plead.  76;  Coop. 
Eq.  Plead.  85.  Here,  the  defendant  stands 
in  no  need  of  it ;  all  that  he  asks  for  by  his 
answer,  is  an  account  of  rents  and  profits 
to  be  rendered  by  the  plaintiff,  and  this 
simple  requisition  may  be  made  in  very 
few  words.  A  complete  decree  too  can  be 
made  without  filing  the  cross  bill,  and  if 
the  matter  is  so  put  in  issue  as  that  the  op- 
posite party  can  have  an  opportunity  of  de- 
fending himself,  and  of  rendering  a  just 
account  without  it,  there  cannot  be  any 
necessity  .for  incurring  the  expense  and 
trouble  of  a  cross  bill.  Let  us  see  then 
how  this  matter  stands  upon  the  pleadings 
between  the  parties. 

A  judgment  in  ejectment  had  been  ren- 
dered in  behalf  of  Graves,  trustee  for 
Wright,  against  Payne.  The  object  of  the 
bill  was  to  restrain  Graves  from  enforcing 
this  judgment,  and  from  bringing  an  action 
against  him  for  the  mesne  profits,  and  to 
obtain  a  decree  for  a  specific  execution  of 
the  contract,  by  requiring  the  trustee  to 
convey  it  with  special  warranty  to  him. 
The  bill  alleged,  that  Payne  had  bid  two 
dollars  per  acre  for  the  land,  and  had  de- 
termined to  give  no  more,  but  that  Wright 
had  privately  promised  him,  that  if  he 
would  go  further,  he  would  give  him  a  gen- 
eral warranty,  and  that  in  consequence  of 
that  promise,  he  bad  the  further  sum  of 
5s.  lid.  per  acre.  He,  therefore,  prays  that 
he  should  be  relieved  from  the  payment  of 
that  additional  price;  or,  in  the  event  that 
he  should  hereafter  lose  the  land,  he  prays 
that  he  may  have  security,  that  the  whole 
of  the  purchase  money  shall  be  refunded  to 
him.  That  purchase  money  consisted,  in 
one  aspect,  of  the  price  of  the  land  at 

568  12s.    per   acre;  in   the  *other,  at  17s. 
lid.  per  acre.     He  had   not   however, 

paid  all  of  the  purchase  money.  All  that 
he  could  require  to  be  refunded  to  him  on 
losing  the  land,  would  be  first,  the  debt  and 
interest,  for  which  he  had  had  a  lien  on  the 
land  by  the  deed  of  trust ;  and  secondly,  the 
amount  of  the  sums  which  he  alleged  he  had 
paid  after  the  sale,  at  Wright's  request,  to 
his  other  creditors;  for  these  were  all  the 
sums  he  had  paid  towards  the  purchase 
money.  The  defendant  Graves,  in  his  an- 
swer, does  not  admit  that  those  sums  were 
paid  by  Payne,  or  that  he  was  ever  author- 
ized   by  Wright  to  pay  them,  and  calls  for 


proof  of  those  allegations.  He  thus  joins 
issue  on  that  matter  of  account.  A  good 
deal  of  proof  was  taken  for  the  purpose  of 
shewing  the  sums  paid  by  Payne  for 
Wright.  Here,  then,  is  a  bill  filed,  not 
merely  for  a  specific  execution  of  a  con- 
tract, but  in  the  alternative  of  its  not  being 
decreed,  for  the  refunding  of  certain  sums 
of  money  which  had  been  paid  towards  the 
purchase.  On  the  hypothesis  that  Payne 
was  not  entitled  to  a  specific  execution, 
what  was  the  chancellor  to  do  with  the  al- 
ternative prayer?  He  must  either  act  as 
commissioner  himself,  and  decide  at  once 
how  much  was  due  to  Payne,  or  be  must 
refer  the  account,  with  the  vouchers  and 
evidences  to  support  or  oppose  it,  to  a  com- 
missioner. He  preferred  the  latter  course, 
and  I  think  rightly.  Although  the  plaintiff" 
did  not  by  his  bill  demand  an  account  of 
what  was  due  to  him,  in  totidem  verbis,  yet 
he  demanded  that  which  the  chancellor 
properly  decided  would  require  an  account 
to  ascertain.  Issue  being  joined  on  the 
plaintiff's  account,  was  it  not  right  to  listen 
to  the  application  which  the  defendant 
Graves  made  in  his  answer,  that  the  plain- 
tiff should  account  for  the  rents  and  profits 
of  the  land  which  he  had  no  right  to  hold? 
Should  not  those  rents  and  profits  be  set 
off  against  the  amount  due  to  Pajme?  I 
think  so ;  for,  surely,  if  it  was  right  to  di- 
rect the  account  to  ascertain  the  debt  due 
to  the  plaintiff,  it  was  also  right  to  author- 
ize  the  defendant  to  shew  how  much  the 
plaintiff  was  indebted  to  him. 

When  the  case  is  fairly  before  the  com- 
missioner, the  plaintiff  has  the  same  op' 
portunity  of  defence  against  the  set-off 
♦brought  forward  by  the  defendant, 
that  the  defendant  has  against  the 
account  of  the  plaintiff. 

The  course  here  pursued  is  not  without 
authority  to  support  it.  In  the  case  of 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch. 
Rep.  274,  chancellor  Kent  refused  to  execute 
the  contract;  and  although  the  plaintiffs, 
did  not  in  their  bill  ask  any  relief  on  ac- 
count of  the  improvements  which  they  had 
put  on  the  land,  not  looking  to  the  alterna- 
tive of  losing  it,  yet  the  court  directed  an 
account  to  be  taken  between  the  parties,  in 
which  the  plaintiffs  were  to  be  credited  by 
a  reasonable  compensation  for  beneficial 
and  lasting  improvements  made  by  them 
on  the  land,  and  to  be  debited  with  the  rent 
in  arrear,  and  with  reasonable  rent  for  the 
time  not  agreed  on  by  the  parties. 

In  our  case,  the  commissioner  has  reported 
a  balance  due  from  the  plaintiff  to  the  de- 
fendant. Was  it  right  to  render  a  decree 
for  that  balance  in  favor  of  the  defendant? 
I  think  it  was.  There  are  many  cases  in 
our  own  reports,  in  which  it  has  been  ad- 
judged, that  where  a  bill  is  brought  for  an 
account,  and  a  balance  reported  in  favor  of 
the  defendant,  the  court  will  decree  in 
favor  of  the  defendant  for  that  balance. 
Hill  &  Braxton  v.  Souterland*s  ex'ors,  1 
Wash.  134;  Fitzgerald  Ac.  v.  Jones,  1  Munf. 
150;  Todd  v.  Bowyer,  1  Munf.  447.  This 
too  is  in  conformity  with  the  course  of 
equity  proceedings  in  England  and  Ireland, 
1  Mad.  Ch.  Prac.  86;  Bodkin  v.  Clancey,  1 
Ball  &  Beatty  217.  Nor  can  I  doubt,  that 
if  on  the  report  of  the  master  in  the  case  of 
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Parkhurst  v.  Van  Cortlandt,  it  had  turned 
oat,  that  the  rents  exceeded  the  valne  of  the 
improvements,  and  that  the  balance  was 
against  the  plaintiffs,  the  decree  would  have 
been  rendered  in  favor  of  the  defendant  as 
the  party  entitled  to  the  balance. 

For  these  reasons,  I  am  of  opinion,  that 
the  chancellor  did  right  in  directing  the 
accounts,  and  in  decreeing  in  favor  of  the 
defendant.  But  there  is  an  error  in  giving 
interest  on  the  estimated  rents  and  profits, 
and  for  this  the  decree  should  be  re- 
versed. 

570  *CARR,  J.    This  is  a   bill   for   the 
specific  performance  of  a  contract  for 

the  sale  of  land.  Wright  owed  Payne  ;f 22, 
gave  him  a  deed  of  trust  of  land  to  secure 
it.  Graves  was  the  trustee.  A  part  of  the 
land  was  sold  under  the  deed,  and  Payne 
became  the  purchaser,  at  a  price  much  ex- 
ceeding his  debt.  He  got  into  possession, 
but  refused  to  receive  a  proper  deed  from 
the  trustee,  and  pay  the  balance  of  the  pur- 
chase money.  The  trustee  sued  for  the 
money,  and  Payne  defeated  the  action  by 
relying  on  the  statute  of  frauds ;  thus  dis- 
avowing the  contract,  but  still  holding  the 
land.  The  trustee  then  brought  ejectment. 
He  was  non-suited  twice;  and  when  at 
length,  after  ten  or  twelve  years,  he  recov- 
ered judgment,  this  bill  was  filed  for  a  spe- 
cific performance,  and  to  inhibit  any  suit  for 
mesne  profits.  Wright  in  the  meantime 
had  died.  The  trustee  answered,  stating 
the  facts ;  and,  in  the  close  of  his  answer, 
he  insisted,  that  as  Payne  had  abandoned 
and  disavowed  the  contract,  but  still  con- 
tinned  to  hold  the  land,  he  was  liable  for 
rents  and  profits,  and  he  prayed  an  account 
of  them.  Much  evidence  was  taken.  The 
chancellor  ordered  the  accounts.  The  com- 
missioner reported  a  considerable  balance 
against  Payne,  charging  interest  on  the 
rents  and  profits ;  and  for  this  balance,  the 
chancellor  rendered  a  decree.  We  are  all 
agreed,  that  this  is  no  case  for  specific  ex- 
ecution ;  and  equally  agreed,  that  this  de- 
cree must  be  reversed :  but  as  to  the  grounds 
of  reversal,  and  the  subsequent  order  to  be 
taken,  I  have  the  misfortune  to  differ  with 
my  brethren ;  they  approving,  in  the  main, 
the  decree  in  favor  of  the  defendant,  but 
reversing  because  interest  is  given  or  the 
rents  and  profits;  I  believing  that,  from  the 
nature  of  this  bill,  and  upon  the  state  of 
the  pleadings,  we  can  decree  nothing  to  the 
defendant,  but  should  simply  dismiss  the 
bill,  and  leave  the  parties  to  their  legal 
remedies.  I  shall,  as  briefly  as  I  can,  state 
the  grounds  of  my  opinion. 

Let  us  first  ascertain  exactly,  what  sort  of 

a  bill  this  is.     It  is  said,  this   is  a  bill,  not 

merely    for   a   specific  performance  of  the 

contract,  but  (in  the  alternative  of  its  not 

being  decreed)  for   the   refunding   of 

571  certain  sums  of  money,  which  *the 
plaintiff  had  paid  towards  the  pur- 
chase; and  we  are  asked  if  a  specific  execu- 
tion is  refused,  what  will  the  court  do  with 
the  alternative  prayer?  I  answer,  there  is 
no  such  alternative  prayer ;  no  prayer  what- 
ever founded  on  the  idea  of  a  refusal  of 
specific  execution.  The  bill  states  the  debt 
due  from  Wright ;  the  deed  of  trust  to  secure 
it;  the  sale  under  the  deed,  and  purchase 
by  the  plaintiff:  that  while  the  bidding  was 


going  on,  the  plaintiff  having  bidden  12s. 
per  acre,  stopped,  not  meaning  to  go  fur- 
ther, if  he  was  to  rely  on  the  title  which 
the  trustee  could  make :  that  Wright  then 
took  him  out,  and  told  him,  that  if  he  would 
run  the  land  up  to  something  like  its  value, 
and  it  should  fall  on  his  hands,  he  would 
give  him  a  deed  with  general  warranty ;  and 
that  upon  this  promise,  he  did  run  the  land 
up,  to  17s.  lid.  per  acre — ^Ss.  lid.  more  than 
he  would  otherwise  have  given :  that  pos- 
session was  given  him:  that  the  trustee 
tendered  a  deed,  which  he  refused :  that  an 
ejectment  had  been  brought,  and  judgment 
recovered  against  him.  Then  comes  the 
prayer  of  the  bill — that  Graves  may  be  re- 
strained from  all  proceedings  upon  the 
judgment  in  ejectment,  and  from  suing  for 
the  mesne  profits ;  that  he  may  be  decreed 
to  convey  his  right  with  special  warranty 
to  the  plaintiff,  in  and  to  the  85  acres ;  and 
that  the  plaintiff  may  either  be  relieved 
from  the  payment  of  the  5s.  lid.  per  acre, 
which  he  bad  for  the  land,  more  than  he 
would  have  bidden,  but  for  the  promise 
aforesaid  of  Wright ;  or  that,  if  he  should 
pay  it,  he  may  have  security  to  have  the 
whole  purchase  money  refunded  to  him,  in 
the  event  of  his  hereafter  losing  the  land 
Ac.  Now,  I  ask  where  is  the  prayer  here, 
founded  on  the  basis  of  a  refusal  to  execute 
the  contract?  It  is  true,  an  alternative  is 
presented ;  but  both  branches  of  it,  are  pre- 
dicated on  the  specific  execution  of  the  con- 
tract :  he  prays  a  decree  for  the  land,  either 
at  12s  per  acre,  with  special  warranty,  or 
at  17s.  lid.  with  security  to  have  the  whole 
purchase  money  refunded,  in  the  event  of 
his  hereafter  losing  the  land.  The  ques- 
tion, then,  if  the  court  refuse  a  specific 
execution,  what  will  they  do  with  the  al- 
ternative prayer?  is  founded   on   a  mistake 

of  the  bill.     There  is  no  such  prayer; 
572      *it  is  a  bill,  simply  and   purely,  for  a 

specific  performance  of  the  contract. 
Again,  it  is  argued,  that  if  Payne  had 
paid  th«*  purchase  money,  and  filed  his  bill 
for  a  specific  execution,  the  court  though 
it  should  refuse  such  execution,  would  de- 
cree the  repayment  of  the  purchase  money. 
Standing  upon  this  hypothesis,  it  is  next 
contended,  that  upon  the  same  principle, 
the  court  in  this  case  (though  refusing 
specific  execution)  might  decree  to  Payne, 
the  debt  for  which  he  had  a  lien  on  the  land ; 
but  against  this  debt,  it  is  said,  the  de- 
fendant would  have  a  just  right  to  set-off 
the  rents  and  profits  of  the  land,  while  held 
by  the  plaintiff;  and  to  settle  these  matters 
it  would  be  necessary  to  order  an  account, 
by  which  both  parties  being  controverted 
into  actors,  it  becomes  the  duty  of  the  court, 
not  only  to  extinguish  the  debt  for  which 
the  plaintiff  took  his  lien,  but  to  de.cree  to 
the  defendant,  whatever  amount  (beyond 
such  extinction)  may  be  reported  in  his 
favor.  Thus,  by  the  ingenious  process  of 
assuming  a  first  position,  and  then  piling 
inference  upon  inference,  the  conclusion 
is  at  length  reached,  that  upon  a  bill  purely 
for  a  specific  execution,  without  a  prayer 
for  any  other  relief,  the  court  (refusing  the 
relief  prayed)  may,  of  its  own  motion,  or 
at  the  instance  of  the  defendant,  order  an 
account,  and  render  a  decree  against  the 
plaintiff    for  whatever  sum  the  report  may 
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shew  to  be  due.  To  this  conclusion  my 
mind  cannot  come:  it  seems  tome  to  violate 
the  best  settled  rules  of  practice  and  plead- 
ing. 

The  plaintiff  states  his  case  in  his  bill; 
by  that  case,  he  must  stand  or  fall.  The 
defendant  may  demur,  plead  or  answer;  but 
it  is  to  the  case  made  by  the  bill ;  he  can- 
not change  that  case.  When  the  plaintiff 
makes  a  case  for  specific  execution  of  a 
contract  for  the  purchase  of  land,  the  de- 
fendant may  shew  that  he  has  no  right  to 
the  decree  prayed ;  but  he  cannot  by  an- 
swer convert  this  bill  into  a  bill  for  an  ac- 
count, and  thus  entitle  himself  to  a  decree 
for  money  against  the  plaintiff.  If  he  had 
thought  his  case  entitled  him  to  such  de- 
cree, he   should   have  filed  a  cross  bill,  and 

thus  taking  the  character  of  an  actor, 
573      and  stating    the    facts  '^of    his   case, 

have  called  on  the  plaintiff  to  answer, 
and  make  up  a  proper  issue  for  the  court. 

Authorities  are  relied  on  in  support  of  the 
principle  on  which  the  decree  is  founded. 
Let  us  examine  them.  Clinan  v.  Cooke,  1 
Sch.  A  Lef.  22.  That  was  a  bill  filed  for 
the  specific  execution  of  a  written  agree* 
ment  for  a  lease  of  land.  The  chancellor 
considered  the  agreement  too  uncertain  to 
be  decreed,  and  dismissed  the  bill,  but  d'^* 
creed  to  the  plaintiffs  50  guineas,  which 
had  been  paid  in  part  of  the  purchase  money 
of  the  lease.  But  the  case  differed  most 
materially  from  this.  The  written  agree 
ment  expressly  stipulated,  that  in  case  of 
failure  to  deliver  peaceable  possession,  the 
plaintiffs  were  to  have  legal  interest  on  the 
money  they  had  deposited;  and  the  bill 
prayed  a  specific  performance,  and,  in  case 
it  should  appear,  that  the  defendant  had 
put  it  out  of  his  power  to  make  a  lease  ac- 
cording to  the  agreement,  that  he  should  be 
decreed  to  make  compensation  to  the  plain- 
tiffs; and  the  defendant  in  his  answer,  con- 
fessed the  receipt  of  the  money,  and  said  he 
had  offered  to  return  it.  Here  we  see,  that 
the  bill  had  a  double  aspect ;  seeking  specific 
execution  if  to  be  had,  but  if  not,  that  the 
money  paid  might  be  decreed  back.  This 
put  the  fact  of  the  50  guineas  paid,  fairly 
in  issue;  and  that  fact  was  confessed  by 
the  answer.  This  is  surely  very  different 
from  the  case  before  us,  where  the  bill  was 
filed  solely  with  a  view  to  specific  per- 
formance, putting  nothing  else  in  issue, 
and  where  the  facts  on  which  the  decree  is 
founded  are  stated  in  the  answer,— not  re- 
sponsive, but  making  a  new  and  distinct 
case  for  an  account.  The  chancellor  too, 
in  Clinan  v.  Cooke,  admits,  that  as  a  gen- 
eral rule,  the  bill  should  be  dismissed  where 
a  specific  execution  is  refused;  though,  un- 
der the  special  circumstances  of  that  case, 
he  decreed  for  the  money  paid.  Watt  v. 
Grove,  2  Sch.  &  l>f.  492,  513,  is  also  relied 
on,  as  shewing,  that  in  the  case  of  a  bill 
brought  for  a  specific  performance,  the  court 
dismissed  the  bill,  ordered  an  account,  and 
directed  the  plaintiff  to  be  charged  with  the 
rents  and  profits  received  by  him.  In  my 
apprehension,    the    opinion  I    hold    in    the 

present  case,  receives  the  strongest 
574      sanction  and  ^illustration   from    that 

very  case.  Watt  filed  a  bill  against 
Grove,  charging  that  he  had  become  surety 
for    him    for   ;^S00,   in  consideration  of  the  | 


payment  of  which,  and  of  ;f  250,  advanced  to 
Grove,  he  did  by  letter  agree  to  grant  to 
Watt,  a  lease  forever  of  Bohnral  park,  upon 
terms  stated ;  and  the  bill  prayed  a  specific 
execution  of  this  agreement.  Now,  if  the 
defendant  had  rested  simply  upon  an  answer 
to  this  bill,  and  on  the  hearing  of  such  bill 
and  answer,  the  chancellor  had  dismissed 
the  bill  as  to  the  specific  execution,  ordered 
an  account,  directed  that  the  plaintiff  should 
be  charged  with  the  rents  and  profits  of  the 
land,  and,  upon  the  return  of  the  report, 
decreed  a  sum  of  money  against  the  plain- 
tiff, I  freely  admit  that  this  would  have 
been  a  case  in  point  to  support  the  doctrine 
contended  for.  But  such  was  not  the  fact. 
Grove  answered,  and  filed  a  cross  bill,  in 
which,  as  well  as  in  his  answer,  he  charged 
Watt,  who  had  been  the  agent  and  receiver 
ot  his  father  and  uncle  on  the  estate,  and 
whom  he  had  continued  in  the  same  office, 
with  a  long  series  of  frauds  and  impositions, 
upon  his  youth,  inexperience  and  necessi- 
ties, among  which  was  the  contract  stated 
in  the  bill;  and  prayed,  that  the  deeds, 
articles  &c.  evidencing  the  various  con- 
tracts, might  be  set  aside,  cancelled,  and 
declared  null  and  void ;  and  an  account  of 
all  their  transactions.  Watt  having  at 
different  times  advanced  him  money,  and 
having  also  under  the  contracts,  occupied 
different  tracts  of  land,  the  bill  and  cross 
bill  (as  usual)  were  heard  together;  and  it 
was  under  these  circumstances,  and  upon 
this  state  of  the  pleadings,  that  lord  Redes- 
dale  set  aside  ail  the  contracts,  as  fraudulent 
and  void,  and  directed  the  master  to  take 
an  account  of  all  the  transactions,  crediting 
Watt  by  moneys,  and  charging  him  with 
rents  and  profits,  and  also  dismissed  with 
costs  the  bill  for  specific  execution.  Now, 
I  insist,  that  this  is  a  case  directly  in  point 
as  to  the  necessity,  and  the  settled  practice, 
of  filing  a  cross  bill,  in  such  cases.  It  will 
be  remarked,  that  Grove  stated  the  facts  of 
fraud,  imposition  &c.  in  his  answer:  but 
the  counsel  who  practised  before  that  dis- 
tinguished judge,  knew  better  than  to  rely 
on  the  answer  of  a  defendant,  for  such 
575  a  ^decree  as  they  wanted,  and  there- 
fore filed  a  cross  bill.  If  this  had  not 
been  the  usual  and  proper  proceeding,  we 
should  have  heard  some  objection ;  for  it 
must  have  added  greatly  to  the  costs ;  and 
if  the  end  could  have  been  as  well  attained 
by  answer,  the  chancellor  would  have  dis- 
missed the  cross  bill  as  unnecessary,  or, 
at  least,  have  made  the  party  pay  the  costs 
of  it.  The  case  of  Parkhurst  v.  Van  Cort- 
landt,  1  Johns.  Ch.  Rep.  274,  is  also  relied 
on.  There,  the  bill  was  for  specific  execu- 
tion of  a  contract,  on  two  g^rounds,  1.  a 
written  memorandum ;  2.  part  performance. 
The  chancellor  did  not  think  the  case,  on 
either  ground,  or  both  together,  such  as  to 
justify  a  decree  for  specific  execution.  But 
he  said,  that  as  the  defendant  by  his  mem- 
orandum in  1797,  encouraged  the  plaintiffs 
to  possess  and  improve  the  lot,  under  some 
vague  assurance,  that  he  would  eventually, 
lease  or  sell  to  them,  he  ought  not  now  to 
avail  himself  of  the  benefit  of  their  im- 
provements, without  making  them  compen- 
sation. With  a  view  to  this  relief,  he 
ordered  an  account  of  improvements;  and 
that    the   plaintiffs  should  be  charged  with 
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rents  ftc.  and  that  all  other  questions  in 
the  meantime  be  reserved  &c.  It  is  to  be 
remarked  of  this  case,  1.  that  it  is  a  mere 
interlocutory  order,  deciding^  nothing 
:finally :  2.  that  it  was  made  for  the  benefit 
of  the  plaintiff,  and  preparatory  to  a  decree 
for  his  relief;  not  contemplating'  (as  here) 
a  decree  of  money  to  a  defendant,  which 
has  been  done  in  no  case  that  I  know  of, 
except  bills  for  account,  where  each  party 
is  considered  an  actor :  3.  that  it  seems  to 
have  been  founded  on  the  order  made  in 
Watts  V.  Grove,  which  I  have  shewn  to  be 
wholly  different  in  this,  that  there  a  cross 
bill  had  been  filed :  but  4.  upon  appeal  taken 
from  this  decision  (so  far  as  it  may  be  so 
called)  it  was  reversed,  as  may  be  seen  14 
Johns.  Rep.  15.*  These  cases  then  bring  no 
aid  to  the  doctrine  contended  for. 

After  the  chancellor  determined,  that  the 
prayer  for  specific  execution  had  no  founda- 
tion, the  ground  for  equitable  interference 
was,  in  my  opinion,  gone.  Suppose 
576  A.  files  a  *bill,  stating  that  B.  owes 
him  200  dollars  due  by  bond,  and  had 
given  a  mortgage  on  land  for  the  security 
of  it,  which  mortgage  was  destroyed,  but 
he  prays  to  set  it  up,  and  have  it  foreclosed. 
B.  answers,  denying  utterly,  that  he  ever 
executed  such  mortgage ;  and  alleging  that 
A.  owed  him  double  the  amount  of  the  bond, 
and  praying  an  account.  A.  produces  no 
proof  that  the  mortgage  ever  existed.  Upon 
the  hearing  of  such  a  case,  should  the 
court,  after  the  sole  ground  of  coming  into 
equity  (to  set  up  and  foreclose  the  mort- 
gage) was  taken  away,  continue  to  hold 
plea  of  the  matter,  direct  an  account,  and 
if  a  balance  were  reported  for  the  defend- 
ant, decree  against  the  plaintiff  for  such 
balance?  If  so,  the  decree  here  is  right. 
But  my  opinion  is,  that  the  decree  should 
be  reversed,  the  injunction  dissolved,  and 
the  bill  dismissed,  leaving  the  parties  to 
their  legal  remedies.  The  judgment  in 
ejectment  would  by  this  be  let  loose,  and 
the  party  left  free  to  sue  for  the  rents  and 
profits;  and  in  that  suit  Payne  might  set 
off  the  debt  due  him  from  Wright;  or  he 
might  bring  a  separate  suit  for  it. 

TUCKER,  P.  Many  objections  have 
t>een  made  to  this  decree.  There  is  but  one 
which  seems  material;  and  for  that  it  must 
be  reversed  and  sent  back  to  the  court  of 
chancery,  where  some  of  the  irregularities 
complained  of,  may  most  properly  be  cor- 
rected. 

The  plaintiff  having  purchased  the  land 
of  one  Wright,  his  debtor,  under  a  deed  of 
trust  at  the  price  of  17s.  lid.  per  acre,  sets 
tip  a  verbal  promise  made  by  Wright,  that 
he  would  give  him  a  deed  with  general  war- 
ranty (instead  of  leaving  him  to  depend  on 
such  title  as  the  trustee  would  make),  pro- 
vided he  would  bid  up  the  land  to  the  above 
price,  Instead  of  128.  which,  he  says,  was 
the  most  he  meant  to  give  for  the  trustee 
title.  This  promise  is  directly  within  the 
meaning  of  the  statute  of  frauds,  and  the 
circumstances  of  the  case  exemplify,  very 
strongly,  the  wisdom  of  its  provisions. 
For  the  attempt  is  by  a  bill  in  1824,  to  set 
up  this  agreement  of   1811,    after   Wright's 

♦But  It  was  not  reversed  on  this  point.  The  su- 
preme court  held,  that  the  plaintiff  was  entitled  to 
a  spedflc  execution.— Note  in  Orig-inal  Edition. 


death,  upon  the  allegation  of  a  private  un- 
derstanding   between  the  parties,  not 

577  reduced  *to   writing,    and    so    imper- 
fectly proved,    to   say   the  least,  that 

the  chancellor  thought  it  not  established. 
This  private  agreement  too,  purports  to 
modify  the  terms  of  a  public  purchase, 
made  at  public  outcry,  in  the  presence  of 
the  country;  which  public  sale  itself  was 
successfully  assailed  by  the  plaintiff  (in  an 
action  brought  against  him  for  the  purchase 
money)  as  being  void  under  the  statute  of 
frauds.  Therefore,  without  deciding,  how 
far  it  is  competent  to  a  party  to  defend 
himself  under  that  statute,  where  he  does 
not  plead  it,  or  otherwise  rely  upon  it 
(though  in  Vance  v.  Walker,  3  Hen.  & 
Munf.  288,  this  was  deemed  admissible), 
yet  in  a  case  so  circumstanced  as  this,  we 
ought,  I  think,  to  follow  the  wise  precau- 
tion of  that  statute,  in  rejecting  the  verbal 
agreement  attempted  to  be  set  up. 

To  avoid  the  effect  of  the  statute,  how- 
ever, it  is  alleged,  that  the  appellant  had 
possession,  which  was  a  sufficient  part  per- 
formance. But  the  possession  which  has 
this  effect  must  be  referrible  to  the  agree- 
ment set  up,  as  all  the  later  authorities 
prove.  Rowton  v.  Rowton,  1  Hen.  &  Munf. 
92;  Heth's  ex'or  v.  Wooldridge's  ex'or,  6 
Rand.  60S;  Sugd.  Law  Vend.  83.*  An 
agreement  will  not  be  considered  as  partly 
executed,  unless  the  acts  done  are  such  as 
could  be  done  with  no  other  view  or  design, 
than  to  perform  the  agreement :  and  if  it  do 
not  appear,  but  that  the  acts  done  might 
be  done  with  other  views,  the  agreement 
will  not  be  taken  out  of  the  statute ;  6  Rand. 
610.  Therefore,  in  Rowton  v.  Rowton, 
judge  Roane  held  the  possession  not  to  be  a 
part  performance,  because  it  was  equally 
referrible  to  an  estate  for  life  or  in  fee. 
And  in  this  case,  the  possession  given  by 
Wright  and  Graves,  and  accepted  by  Payne, 
is  well  satisfied  by  referring  it  to  the  pur- 
chase at  the  auction  sale.  There  is  nothing 
in  the  case  to  shew,  that  it  was  a  posses- 
sion in  reference  to  the  subsidiary  private 
agreement  with  Wright.  On  the  contrary, 
it  is  evident  that  it  was  not  surrendered  to 
Payne  in  execution  of  that  agreement, 
which  was  not  at  that  time  admitted  by  the 
parties. 

578  *It  is  scarcely   necessary,   however, 
to  press  this  point,  as  on  other  grounds 

the  case  is  unsustainable.  For  it  is  a  claim 
to  a  specific  execution,  after  the  purchaser 
has  defeated  the  recovery  of  the  purchase 
money  by  the  statute  of  frauds,  and  after 
the  most  decided  manifestations  of  a  set- 
tled purpose  to  refuse  to  accept  the  only 
deed  he  had  a  right  to  expect.  The  princi- 
ples upon  which  specific  execution  will  be  de- 
creed, have  been  too  often  settled  to  require 
to  be  again  stated.  Anthony  v.  Leftwich, 
3  Rand.  238;  Vail  v.  Nelson,  4  Rand.  478; 
Sugd.  279,  281 ;  13  Ves.  225 ;  1  Ball  &  Beat. 
68;  1  Johns.  Ch.  Rep.  375;  4  Ves.  686.  And 
if  it  be  true,  that  the  party  who  asks  a 
specific  performance,  **must  shew  himself 
ready,  desirous,  prompt  and  eager;"  if  his 
application  is  to  be  rejected,  where  **he 
permits  a  long  time  to  elapse,  without  evinc- 
ing  a   fixed   marked  intention  to  carry  his 


•Phil.  edi.  of  1820.— Note  In  Original  Edition. 
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contract  into  execution;"  what  shall  be 
said  of  the  case  of  this  plaintiif,  who,  in- 
stead of  demanding  such  a  conveyance  of 
the  land  as  he  appears  to  have  been  entitled 
to,  pleads  the  statute  of  frauds  against  the 
recovery  of  the  purchase  money,  refuses  to 
receive  a  deed  without  a  general  warranty, 
to  which  he  had  no  right,  and  baffles  his 
vendor  in  two  ejectments,  instead  of  at  once 
coming  forward  with  his  pretensions,  and 
submitting  them  fairly  to  the  decision  of  a 
court  of  equity?  Such  a  case  cannot  be 
entitled  to  the  countenance  of  this  court. 
Indeed,  we  cannot  decree  a  specific  per- 
formance, without  either  reversing  the 
judgment  for  the  defendant  which  absolved 
him  from  the  purchase  money,  or  giving 
him  the  land  without  a  consideration. 

It  is  said,  indeed,  that  the  agreement  to 
which  he  pleaded  the  statute  was  the  pur- 
chase from  Graves,  not  the  purchase  from 
Wright.  But  to  me  it  is  obvious,  that,  ad- 
mitting Wright's  promise,  it  was  only  an 
additional  term  of  the  purchase  made  at  the 
auction  sale.  Put  that  sale  out  of  the  case, 
and  where  could  Payne  get  his  title?  It 
never  was  designed  to  set  that  aside,  and 
to  dispense  with  a  conveyance  by  the  trus- 
tee. The  object  of  Payne  was  to  procure 
that,    and   to   have   a   warranty   also  from 

Wright. 
579  *It  is  objectd,  that  as  the  bills  were 
taken  pro  confesso  against  the 
Wrights,  the  decree  in  their  favor  was 
wrong.  I  do  not  think  so.  The  case  was 
defended  by  Graves,  and  is  in  principle 
like  Cartigne  v.  Raymond,  4  Leigh  5/9. 
Moreover,  as  the  contracting  party  Wright 
was  dead,  and  the  widow  and  son  probably 
knew  nothing  of  the  transaction  (for  it  is 
not  charged  that  they  did),  it  is  not  a  case 
resting  upon  the  defendant's  discovery ;  and 
therefore  the  allegation  cannot  be  consid- 
ered as  admitted,  but  must  be  proved,  and  a 
sufficient  cause  of  action  shewn  to  entitle 
the  plaintiff  to  a  decree.  This  has  not  been 
done. 

The  decree,  however,  is  wrong  in  allow- 
ing interest  on  the  rents,  and  in  decreeing 
the  balance  thus  created  against  the  plain- 
tiff. It  must,  therefore,  be  reversed,  and 
sent  back  for  further  proceedings,  with  in- 
structions to  credit  the  annual  rents  against 
the  principal  and  interest  of  the  plaintiff's 
demands,  according  to  the  usual  course  of 
the  court,  until  the  same  shall  be  dis- 
charged ;  and  then  the  residue  of  the  rents 
are  to  be  decreed,  but  without  interest,  to 
be  paid  into  court  for  the  benefit  of  the 
representatives  of  the  decedent  Wright, 
when  they  shall  have  been  ascertained  by 
proper  proceedings. 

To  this  opinion  I  incline  upon  the  two 
principles  of  equity,  that  when  it  takes 
jurisdiction  of  a  matter,  it  will  dispose  of 
the  whole  subject,  and  that  it  delights  in 
an  end  of  litigation  and  in  preventing  a 
multiplicity  of  suits.  I  take  it,  that  where 
a  bill  is  filed  to  carry  a  contract  into  ex- 
ecution, the  plaintiff  having  paid  a  portion 
of  the  purchase  money,  if  the  court  refuses 
the  specific  execution  on  the  ground  of  the 
statute  of  frauds,  or  otherwise,  it  may,  and 
generally  will,  decree  repaymen  t  of  the  pur- 
chase money  to  the  plaintiff.  Thus  in 
Clinan    v.    Cooke,  1   Sch.  A  Lef.  22,  where 


the  plaintiff  filed  his  bill  for  specific  execu- 
tion of  an  agreement  for  a  lease,  towards 
which  he  had  paid  50  guineas,  the  court  de- 
creed, that  though  the  bill  must  be  dis- 
missed as  to  the  performance  of  the 
agreement  for  a  lease  (because  within  the 
statute  of  frauds),  yet  the  plaintiff  should 
have  a  decree  for  his  50  guineas  and  inter- 
est.    And  this    too,    notwithstanding 

580  *there  was  an  express  covenant  in  the 
agreement  to  refund  it,  on  which  the 

plaintiff  might  have  had  his  action  at  law. 
So  in  Philips  v.  Thompson,  1  Johns.  Ch. 
Rep.  132,  a  bill  was  filed  to  compel  a  per- 
formance of  a  parol  contract  concerning 
lands ;  which  the  court  refused,  but  directed 
an  issue  of  quantum  damnificatus  to  assess 
the  plaintiff's  damages,  as  he  had  sustained 
an  injury,  for  which  he  ought  to  be  com- 
pensated, and  for  which  he  had  no  remedy,  or 
at  best  a  doubtful  and  inadequate  one,  at 
law.  And  in  Parkhurst  v.  Van  Cortlandt* 
Id.  274,  a  bill  having  been  filed  for  specific 
performance,  which  was  refused,  because 
the  part  performance  proved  was  not  deemed 
sufficient  to  take  the  case  out  of  the  statute* 
the  court  directed  a  reference  to  the  master, 
to  take  and  state  an  account  between  the 
parties,  charging  the  plaintiff  (who  had  had 
possession  under  the  agreement)  with  rent 
during  his  possession,  and  crediting  him 
with  a  reasonable  allowance  for  the  bene- 
ficial and  lasting  improvements  made  by 
him  while  he  had  possession  of  the  land. 

If,  then,  in  the  present  case,  Payne  had 
paid  the  purchase  money,  I  think  we  should 
be  sustained  in  the  position  that  it  should 
be  decreed  to  him.  For  a  refusal  to  carry 
the  contract  into  execution,  in  such  a  case 
as  this,  amounta  to  an  annulling  of  the 
contract,  and  the  court  should  replace  the 
party  in  the  condition  in  which  he  would 
have  been  had  not  the  imperfect  contract 
been  made.  See  Ld.  Pengall  and  Ross,  2 
Kq.  Ca.  Abr.  p.  46,  pi.  13,  where  upon  a  bill 
for  specific  performance,  though  the  relief 
asked  was  refused,  the  court  decreed  ;f  100. 
which  had  been  paid,  to  be  refunded.* 
Now,  I  can  perceive  no  essential  difference 
between  decreeing  restitution  of  the  pur- 
chase money  paid,  and  decreeing  to  Payne 
his  debt  which  was  part  of  the  consideration 
in  the  purchase,  and  for  which  he  has  a 
lien  on  this  land.     Why  should  he  be 

581  turned  round  to  a  new  bill  to  'compel 
the   trustee    to   have   a  resale  of  the 

premises  for  the  purpose  of  making  his 
debt?  But  if  Payne  is  entitled  to  a  decree 
for  his  debt,  does  it  not  follow,  that  the  de- 
fendants must  be  permitted  to  set-off  the 
rents  and  profits,  to  the  extent  of  discharg- 
ing that  debt?  Is  the  defendant  to  be  turned 
round  to  his  action  of  trespass  for  mesne 
profits,  when  in  point  of  law,  that  action 
cannot  be  maintained,  as  Payne  came  into 
possession,  not  as  a  trespasser,  but  by  con- 
sent? Nor,  I  presume,  could  he  maintain 
assumpsit  for  use  and  occupation,  since  he 
took  possession  under  a  supposed  purchase, 
which  negatives  an  implied  contract  to  pay 
rent  as  tenant;  Kirtland  v.  Pounsett,  2 
Taunt.  145.     There  is,  in  short,  no  mode  of 


*ID  Suffd.  88.  it  is  said,  ibis  case  cannot  be  foaud 
in  tbe  resrister.  I  presume,  however,  it  Is  not  be- 
cause it  never  was  decided,  but  because  tbe  names 
or  dates  have  been  mistaken.— Note  by  the  Judffe. 
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doing-  justice, — complete  justice,— between 
the  parties,  except  in  the  court   of   equity. 

Lastly,  if  an  account  be  directed,  and  the 
balance  is  found  in  favor  of  the  defendants, 
shall  they  not  have  a  decree  for  it?  I  have 
shewn,  I  think,  that  the  account  was  prop- 
erly directed.  If  so,  then,  as  to  that  ac- 
count, both  parties  were  actors;  and  if  so, 
the  balance  may  be  decreed  to  the  defend- 
ant, if  it  appears  to  be  in  his  favor.  In- 
deed, it  seems  to  me,  that  it  would  be  most 
extraordinary,  after  taking  the  account,  to 
allow  just  so  much  only  as  would  pay  the 
plaintiff's  debt,  and  then  leave  the  defend- 
ant to  his  uncertain  remedy  for  the  resi- 
due. 

For  these  reasons,  I  am  of  opinion  to  en- 
ter the  decree  I  have  suggested. 

CABELL  and  BROOKE,  J.,  concurred. 
And  a  decree  was  entered,  declaring,  that 
there  was  no  error  in  the  decree  of  the  court 
of  chancery,  in  refusing  to  enforce  the  al- 
leged parol  agreement  for  a  conveyance 
with  general  warranty,  or  to  rebate  5s.  lid. 
per  acre  in  the  price  of  the  land :  nor  was 
there  any  error  in  refusing  a  specific  execu- 
tion of  the  contract  of  sale  as  made  by  the 
trustee  Graves,  inasmuch  as  it  was  not 
asked,  and  seemed  to  have  been  disclaimed 
by  the  appellant :  nor  was  there  any  error 
in  decreeing  an  account,  and  that  the 
rents  and  profits  accruing-  during  the 
appellant's  possession  should  be  set- 
off    against    his    demands      against 

582  *Wright ;  the  court  being  of   opinion 
that  it  was  not  only   proper   that  the 

whole  controversy  between  the  parties 
should  have  been  settled,  but  that  under  the 
prayer  of  the  bill,  it  was  proper  to  have  de- 
creed him  what  was  due  him,  which  could 
only  be  ascertained  by  directing  an  account, 
and  allowing  such  credits  as  the  defendant 
could  prove :  but  that  there  was  error  in  al- 
lowing interest  on  the  yearly  rents ;  that 
these  should  have  been  credited  as  they  ac- 
crued, against  the  principal  and  interest  of 
the  plaintiff's  demand,  according  to  the 
usual  course  of  the  court  in  the  adjustment 
of  credits ;  and  if  a  balance  appeared  due  to 
the  defendant,  that  balance  ought  to  be  de- 
creed him ;  both  because,  upon  well  received 
principles,  where  an  account  is  properly  di- 
rected, both  parties  are  actors, — and  be- 
cause, in  this  case,  the  answer  prays  an 
account  of  rents  and  profits,— and  it  would 
be  unreasonable  to  turn  the  defendant  round, 
after  the  delays  occasioned  by  Payne,  to  a 
doubtful  remedy  at  law.  Therefore,  the 
decree  was  reversed,  and  the  cause  re- 
manded Ac.  

583  *Brown's  Ex'or  v.  Higginbotham  &  Co. 

December,  1884,  Richmond. 

[27  Am.  Dec.  61&] 

Putoenhip^-Whst   CoostttutMt— Case    at   Bar.— P. 

ha vloir  leased  a  farm.  B.  put  labourers  oa  the  farm 
under  P.*s  mana^rement,  upon  an  aflrreement,  that 
the  oett  profits,  after  deducttuf?  all  expenses, 
should  be  divided  between  them  :  Hbld,  this  is  a 


•Partaefahtp.— On  matters  relating  to  partnership. 
see  monog-raphic  note  on  "Partnership." 
t5aae— What  Conatitiftea— Sharing  In  Proflta.— In 

Robinson  t.  Allen.  85  Va.  795,  8  S.  £.  Rep.  835,  Lkwis, 
P..  deliTerinff  the  opinion  of  the  court,  said  :  "  We 
think  the  true  rule,  sustained  by  the  authorities,  is 


partnership,  and  B.  is  liable  for  the  debts  con- 
tracted by  P.  for  the  concern. 
Same*— Firm  Debts— Payment  by  Partner  after  Dis- 
solotion  with  Ponds  of  Third  Person— Effect t—The 

rent  due  for  the  farm,  and  the  overseer's  wa^ es, 
are  expenses  to  be  deducted,  and  both  partners 
are  liable  for  the  same  :  and  P.  being-  the  agent  of 
H.  &  Co.  and  haying  paid  these  debts  of  the  part- 
nership out  of  the  funds  of  H.  &  Ck).,  B.  as  well  as 
P.  is  bound  to  refund  the  money  to  H.  &  Co.,  and 
this,  though  such  payment  was  made  by  P.  after 
dissolution  of  the  partnership. 
5aiiM« -Continuation  until  Affairs  Settled. §— Until  the 
affairs  of  a  partnership  are  settled,  and  outstand- 
ing engagements  made  good,  the  partnership 
must  in  contemplation  of  law  have  a  continuance, 
so  far  as  respects  the  winding  up  of  its  affairs. 

Higginbotham  &  Co.  exhibited  a  bill 
against  Robertson,  executor  of  J.  Brown, 
and  C.  Powell,  in  the  superior  court  of 
chancery  of  Lynchburg,  alleging,  that 
Brown,  in  his  lifetime,  and  Powell  leased  a 
farm  of  Sophia  Crawford  for  a  term  of 
years,  and  cultivated  the  same  in  partner- 
ship, and  divided  the  profits:  that  Powell, 
at  the  same  time,  was   the  agent  and  man- 


this  :  That  all  persons  who  share  the  profits  of  the 
concern  are  prima  facU  partners  as  to  third  persons, 
but  that  in  a  case  like  the  present,  this  presumption 
of  partnership  may  be  repelled  by  showing  that  the 
legal  relation  of  partnership  inter  ee  does  not  exist. 
In  Brown* s  Ex* or  v.  Hiooinbotham,  5  Leigh  588.  it  was 
said  by  Tuckjcb,  P.,  that  from  an  agreement  to 
participate  in  the  profits  the  law  implies  a  partner- 
ship, and.  therefore,  a  liability  for  the  losses ;  but 
he  evidently  meant  profits  which  are  received  ae  a 
principal.  Of  course,  if  a  person  holds  himself  out 
as  a  partner,  and  thereby  lends  to  the  partnership 
the  sanction  of  his  credit,  he  renders  himself  liable 
to  third  persons  as  a  partner,  no  matter  what  the 
agreement  as  between  the  parties  themselves  may 
be.  But  such  is  not  the  present  case.  Here  the 
question  in  the  lower  court  depended  upon  the 
agreement  of  the  parties  inter  m." 

Same— Dlssolatlon— Transfer  of  Partnership  Debt— 
In  Peyton  v.  Stratton,  7Gratt.  880, 884,  a  partnership, 
dissolved  by  the  death  of  one  of  its  members,  was 
largely  indebted  to  its  acting  member  for  advances 
made  for  it  in  its  business.  The  said  acting  member, 
being  indebted  to  a  commission  merchant  of  him- 
self and  the  firm,  transferred  to  the  commission 
merchant  the  debt  due  him  from  the  firm  in  dis- 
charge of  his  debt  due  to  the  commission  merchant, 
and  credited  the  firm  with  the  amount  It  was  held, 
under  the  authority  of  the  principal  case,  and  the 
circumstances  of  the  case  at  bar,  that  the  acting- 
member  was  authorized  to  make  a  transfer,  and 
that  the  members  of  the  firm  were  bound  for  the 
amount  to  the  commission  merchant. 

tSame— Plrm  Debt— Payment  by  Agent  after  Dlsso. 
Intlon-LlabllityofPartners.- SeeR..  D.  &  Co.  v.  H.. 
K.  &  Ck).,  7  W.  Va.  W2,  citing  the  principal  case. 

Same— 5ame— Payment  by  Third  Person  after  Dis- 
solution at  Request  of  Managing  Partner.— In  Ck>nrad 
V.  Buck,  21  W.  Va.  418,  the  principal  case  is  cited  to 
sustain  the  decision,  that  the  managing  partner  of 
a  dissolved  firm,  having  the  authority  to  insure  the 
property  belonging  to  the  firm,  may  bind  the  firm 
property  by  any  proper  agreement  made  by  him 
with  a  third  x)erson  for  the  payment  of  the  pre- 
miums for  such  insurance. 

{Same- Continuance  until  Affairs  Settled.— See  prin- 
cipal case  cited  in  R.,  D.  &  Co.  v.  H.,  K.  &  Co.,  7  W. 
Va.  611. 
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ager  for  the  plaintiffs  in  mercantile  business 
carried  on  by  them  in  the  neighbourhood  of 
the  farm :  that  during  the  time  of  Brown  A 
Powell's  partnership  in  the  farm,  they  con- 
tracted a  debt  of  316  dollars  to  the  plaintiffs, 
for  goods  furnished  and  moneys  paid  by 
them  on  account  of  the  partnership  of 
Brown  A  Powell,  and  the  charges  were  made 
to  Brown  A  Powell  on  the  plaintiffs'  books, 
by  Powell  himself :  that  this  debt  consisted, 
partly,  of  170  dollars  paid  out  of  the  plain- 
tiffs' funds  to  Mrs.  Crawford  for  the  rent  of 
the  partnership  farm,  partly  of  80  dollars 
paid  for  the  overseer's  wages,  and  the  resi- 
due of  goods  furnished :  that  Powell  had  mi- 
grated from  Virginia,  having  become 
wholly  insolvent,  and  Brown  had  died, 
shortly  after  the  termination  of  the  partner- 
ship of  Brown  A  Powell :  that  the  debt 

584  due  *the  plaintiffs  had  not  been  paid ; 
and  they  were  entitled,  in  equity,  to 

have  satisfaction  thereof  due  them  by  the 
partnership  of  Brown  A  Powell,  out  of  the 
estate  of  the  deceased  partner  Brown.  And 
they  prayed  such  relief.  Robertson,  the 
executor  of  Brown,  answered,  that  his  tes- 
tator had  informed  him,  that  Powell  leased 
the  farm  of  Mrs.  Crawford  for  three  years ; 
that  in  the  third  year  he.  Brown,  placed  a 
certain  number  of  hands  under  the  manage- 
ment of  Powell,  and  was  to  receive  two 
thirds  of  the  nett  proceeds  of  the  crop  made, 
after  deducting  all  expenses;  that  these 
crops  were  disposed  of  by  Powell,  who  re- 
ceived all  the  proceeds,  and  after  paying 
the  rent  now  claimed  by  the  plaintiffs,  and 
discharging  the  plaintiffs'  account  for  about 
46  dollars,  and  all  other  expenses  (whereof 
Powell  rendered  an  account  to  Brown),  there 
was  a  balance  of  167  dollars  of  profits  of  the 
farm  to  be  divided,  of  which,  however, 
Powell  never  paid  any  part  to  Brown ;  and 
upon  this  information  derived  from  his  tes- 
tator, Robertson  denied,  that  Powell  had 
any  right  to  contract  debts  binding  on 
Brown. 

Powell  was  proceeded  against  as  an  absent 
defendant,  and  as  to  him  the  bill  was  taken 
pro  confesso. 

It  appeared  in  evidence,  that  it  was  Powell 
who  leased  the  land  of  Mrs.  Crawford,  and 
that  he  gave  her  his  own  bonds  for  the 
rents ;  and  that  it  was  after  the  lease  was 
made,  that  the  partnership  between  Brown 
and  Powell  was  formed.  It  was  proved  that 
there  was  such  a  partnership  between  them, 
as  the  plaintiffs  alleged;  and  that  Powell, 
being  the  agent  of  the  plaintiffs,  had  paid 
the  rent  due  Mrs.  Crawford  and  the  over- 
seer's wages,  out  of  the  plaintiffs'  funds, 
by  giving  them  credit,  respectively,  in  their 
accounts  with  Higginbotham  A  Co.  for  the 
sums  due  them  from  Brown  A  Powell ;  but 
the  entries  of  these  payments  were  made  on 
the  plaintiffs'  books  by  Powell's  directions, 
after  the  dissolution  of  the  partnership  of 
Brown  A  Powell.  It  appeared  also,  that 
Mrs.  Crawford  was  indebted  to  Brown  in- 
dividually, about  42  dollars. 

The  chancellor  decreed,    that    Robertson 

executor     of     Brown,     should     pay      the 

plaintiffs   316   dollars,    with    interest 

585  *&c.  out  of  the  assets  of  his  testator; 
from  which  decree  Robertson  appealed 

to  this  court. 


Garland,  for  the  appellant. 

Stanard,  for  the  appellees. 

TUCKER,  P.  The  only  question  of  any 
difficulty  in  this  case,  I  think,  is  as  to  the 
existence  of  the  partnership;  and  I  am  of 
opinion,  that  the  evidence  sufficiently  es- 
tablishes it.  Partnership  is  **a  contract 
between  two  or  more  persons  for  joining 
tofi^ether  their  money,  goods,  labour  and 
skill,  or  either  or  all  of  them,  upon  an 
agreement  to  divide  the  gain  or  loss  pro- 
portionably  between  them."  Wats,  on 
Partn.  1.  It  is  not  confined  to  mercantile 
speculations  or  adventures,  but  may  exist 
between  mechanics,  attorneys,  carriers  or 
farmers.  Coope  v.  Eyre,  1  H.  Black.  37. 
Its  existence  is  established  by  proof  of  an 
actual  community  of  interest,  accompanied 
by  an  agreement  to  participate  in  the 
profits,  and  contribute  to  the  losses  of  the 
concern.  Such  proof  places  beyond  ques- 
tion the  liability  of  the  partner;  but  even 
without  it,  a  party  may  be  charged  as 
partner,  where  he  appears  and  exhibits 
himself  to  the  world,  as  a  person  con- 
nected with  the  partnership,  and  as 
forming  a  component  member  of  the  firm. 
In  this  case,  however,  I  do  not  think  the 
evidence  fixes  upon  Brown  the  character  of 
a  nominal  partner;  that  is,  of  one  who, 
without  an  interest  in  the  concern,  allows 
his  name  to  be  used,  and  holds  himself  oat 
to  the  world  as  having  an  apparent  inter- 
est. It  must  be  admitted,  I  think,  that 
Brown  is  not  chargeable,  unless  such  an 
actual  interest  can  be  shewn  in  him,  as  con- 
stitutes a  partnership;  for  as  to  the  loose 
declarations  and  opinions  of  witnesses,  that 
he  was  always  considered  a  partner,  they 
are  to  be  very  cautiously  received,  because 
of  the  danger  of  establishing  so  important 
a  contract  upon  so  weak  a  foundation. 
However,  Brown's  interest  is  proved. 

To  establish  it,  it  must  be  shewn,  that 
the  parties  have  joined  together  their 
money,  goods,  labour  or  skill,  or  either  or 
all  of  them,  upon  an  agreement  to 
586  participate  in  the  profits,  *from  which 
is  also  implied  by  law  a  liability  for 
the  losses ;  for  no  stipulation  can  protect  a 
party  who  receives  the  profits,  from  a  cor- 
responding responsibility  for  losses.  Ex 
parte  Hamper,  17  Ves.  412.  I  think  it  can- 
not be  doubted,  that  these  parties  did  join 
together  their  property,  labour  and  skill. 
The  defendant  acknowledges,  that  Brown 
told  him,  ''he  placed  under  the  manage- 
ment of  Powell  a  certain  number  of  hands." 
Here,  then,  was  an  union  of  the  property  of 
Brown  with  the  management  of  Powell. 
Moreover,  they  were  placed  on  a  farm,  of 
which  Powell  was  the  lessee.  He  thas 
brought  into  the  concern  his  skill  and  la- 
bour, and  his  lease  also,  and  Brown  brought 
in  his  slaves.  It  is  proved,  that  Brown,  in 
speaking  of  these  transactions,  recognized 
the  partnership  in  the  farm ;  and  the  over- 
seer deposes,  that  Brown  took  an  interest 
in  the  farm,  which  justified  the  belief  that 
he  was  a  partner;  that  he  frequently  visited, 
it,  and  inquired  about  its  progress,  and  aa 
the  witness  thinks,  said,  in  his  pres«^nce» 
that  he  was  in  partnership  with  Powell  in 
the  farm.  With  this  testimony,  I  do  not 
perceive  how  we  can  question  the  fact  that 
there  was  an  union  of  the  property  on  the 
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one  hand,  and  of  property  and  attention  on 
the  other,  between  these  two  parties ;  and 
this  too,  with  a  distinct  admission  by  each, 
of  the  power  of  the  other  over  the  affairs  of 
the  concern ;  for  Brown  admitted  that  he 
had  placed  his  hands  under  the  management 
of  Powell ;  and  Powell  has  abundantly  ad- 
mitted Brown's  interest,  and,  of  course,  his 
powers  as  a  partner.  It  is,  indeed,  worthy 
of  remark,  that  Brown  did  not  tell  the  de- 
fendant Robertson,  that  he  had  hired  his 
slaves  to  Powell,  but  that  he  had  put  them 
under  his  management.  This  implies,  that 
he  also  still  retained  control  over  them.  If 
he  did  so,  it  must  either  have  been  as  part- 
ner, which  is  the  matter  to  be  proved,  or  as 
owner,  in  which  case  his  liability  would  be 
unquestionable,  as  Powell,  in  this  view, 
would  be  only  his  agent.  Then,  was  there 
an  agreement  to  participate  in  the  profits? 
This  is,  in  effect,  admitted ;  for  Brown  told 
the  defendant  Robertson,  that  he  was  to  re- 
ceive two  thirds  of  the  nett  proceeds  of  the 
crop,  deducting  all  expenses.  Now, 
587  the  profits  were  precisely  *the  nett 
proceeds  of  crop,  after  deducting  all 
expenses;  therefore,  he  was  to  receive  two 
thirds  of  the  profits.  If  he  had  bargained 
to  receive  two  thirds  of  the  crop,  without 
regafd  to  the  expenses,  some  doubt,  jper- 
haps,  might  be  thrown  over  the  question ; 
but  as  the  expenses  were  first  to  be  de- 
ducted, it  is  obvious  that  he  was  not  only 
to  participate  in  profits,  but  to  be  affected 
by  losses ;  for  if  the  expenses  exceeded  the 
crops,  he  was  to  get  nothing.  Moreover, 
l>eing  thus  entitled  to  profits,  and  affected 
by  losses,  he  could  not  limit  or  contract 
that  liability,  so  as  to  affect  third  persons. 
For,  even  if  it  had  been  expressly  agreed, 
that  he  should  not  be  affected  with  losses, 
farther  than  the  whole  amount  of  the  crop, 
that  agreement  would  not  have  absolved 
him  from  a  further  liability,  so  far  as  third 
persons  were  concerned.  Grow  on  Partn. 
19,  20. 

If  there  was  a  partnership  in  this  case,  I 
think  the  decree  is  manifestly  right.  It  is 
objected,  indeed,  that  Mrs.  Crawford's  rent 
was  not  properly  chargeable  ag^ainst  the 
partnership.  I  cannot  think  so.  By  the 
agreement.  Brown  was  to  have  two  thirds, 
deducting  all  expenses.  The  rent  under  the 
lease  was  one  of  those  expenses.  By  the 
agreement,  then,  the  rent  was  to  be  paid 
out  of  the  crops  of  the  concern.  The  lease 
was  brought  into  the  concern  by  Powell. 
Though  he  was  the  original  renter,  yet 
when  he  formed  the  partnership,  the  lease 
was  in  effect  assigned  to  the  partnership. 
Admitting  the  partnership,  this  is  obvious ; 
and  if  so,  then,  as  assignees,  the  partners 
were  liable  to  the  lessor.  Powell  was  no 
longer  the  tenant,  but  Powell  A  Brown,  as 
partners,  were  tenants;  and  as  terre- 
tenants  they  were  responsible  for  the  rent, 
and  it  has  been  properly  charged  against 
the  firm,  by  Higginbotham  &  Co.  who  paid 
it.  In  this  aspect,  it  is  perfectly  unimpor- 
tant, when  the  entry  was  made,  since  the 
partnership  was  liable  for  the  amount. 
The  same  remark  applies  to  the  wages  of 
the  overseer,  which  being  a  fair  charge 
against  the  firm,  it  was  entirely  unimpor- 
tant when  the  entry  was  made.  Both  debts 
were   due  either  to  Mrs.  Crawford  and  the 


587-589 

overseer,  or  to  Higginbotham  A  Co.  who 
had  paid  them ;  and  as  Higginbotham 
588  A  Co.  *paid  them  by  direction  of  one 
of  the  firm  of  Brown  A  Powell,  though 
after  its  dissolution,  it  cannot  be  regarded 
as  an  officious  payment.  For  until  the 
affairs  of  a  partnership  are  settled,  and  out^ 
standing  engagements  are  made  good,  the 
partnership  must  in  legal  contemplation 
have  a  continuance,  so  &r  at  least  as  re- 
spects winding  them  up.  Gow  312,  [287,) 
15    Ves.  226,  7;  16  Ves.    57;  1  Swanst.    480. 

As  to  the  42  dollars  due  from  Mrs.  Craw- 
ford to  Brown,  it  is  obvious  that  he  could 
not  have  set  off  this  debt  at  law,  even 
against  her.  But  whether  he  could  do  so  or 
not  in  equity,  I  am  of  opinion,  that  as 
Higginbotham  A  Co.  at  the  instance  of 
Powell,  paid  off  the  whole  170  dollars  to 
Mrs.  Crawford,  they  are  not  liable  to  the 
set-off  at  law  or  in  equity. 

I  do  not  perceive,  that  Powell's  being  the 
agent  of  Higginbotham  A  Co.  makes  any 
difference  in  the  case.  As  their  agent  he 
bound  them,  indeed,  by  his  acts,  and  there- 
fore they  cannot  now  gainsay  the  credits  to 
Mrs.  Crawford  and  the  overseer,  though 
they  should  lose  the  amount.  But  he  was 
also  partner  of  Brown,  and  when  he  took  up 
goods  for  the  firm,  or  paid  debts  of  the  firm 
out  of  Higginbotham  A  Co.'s  funds,  he 
was  certainly  acting  for  himself  and  part^ 
ner,  and  the  firm  is  chargeable  accordingly. 
Upon  the  whole  I  am  of  opinion,  that  there 
is  no  error  in  the  decree  and  that  it  must 
be  in  all  things  affirmed. 

The  other  judges  concurred.  Decree 
affirmed. 
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*Woriham'8  Adm'r  v.  Worsham's 
Ex'or. 


February,  1885.  Richmond. 
(Absent  Bbockbnbbouoh,*  J.) 
WlllofPersonslty— Proof  of. t— Before  the  late  statute 
of  1834-fi,  ch.  00,  a  testament  of  personal  estate 
might  be  well  proved  by  a  single  witness. 

A  writing  purporting  to  be  the  last  will 
and  testament  of  Mrs.  M.  Worsham  late  of 
Chesterfield,  was  offered  for  probat,  by  W. 
Vaden,  one  of  the  executors  therein  named, 
in  the  circuit  court  of  that  county,  at  June 
term  1831 ;  and  the  probat  was  contested  by 
the  administrator  of  E.  Worsham  deceased, 
who  was  a  son  of  the  testatrix.  The  will 
disposed  of  personal  property  only.  There 
was  but  one  subscribing  witness  to  it,  Ben- 
jamin Graves;  who  testified,  that  the  will 
was  written  by  him,  at  Mrs.  Worsham's 
request,  and  according  to  her  directions; 
that  he  read  it  to  her;  that  she  proved  it, 
and  made  her  mark  for  her  signature  in  his 
presence,  and  he  wrote  her  name,  and  the 
words  ** her  mark,"  and  attested  it  in  her 
presence;  that  the  testatrix  was  in  good 
health,  and  of  perfectly  sound  mind,  at  the 
time  of  executing  the  will ;  that  it  was  ex- 
ecuted the  day  it  bore  date,  24th  July  1828, 
and  the  testatrix  died  in  February  1831 ; 
that  he  took  possession  of  the  will,  at  the 
request   of  the  testatrix,  for  safe  keeping ; 


♦He  decided  the  cause  in  the  circuit  court. 
tThe  principal  case  was  cited  in  Gibison  v.  Beck- 
ham, 10  QratL  828. 
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and  it  had  been  in  his  possession  ever  since, 
till  brought  into  court.  The  circuit  court, 
upon  this  evidence,  ordered  the  writing  to 
be  recorded,  as  the  last  will  and  testament 
of  the  deceased,  and  granted  letters  testa- 
mentary to  Vaden,  the  executor.  E. 
Worsham's  administrator  applied  by  peti- 
tion to  this  court,  for  an  appeal  from  the 
sentence;  which  was  allowed. 

Rhodes,  for  the  appellant. 

Taylor  and  Stanard,  for  the  appellee. 

CARR,  J.  The  sole  question  in  this  case, 
is,  whether  a  testament  of  personal  chat- 
tels,    not    written    by    the    testator, 

590  *^can    be  admitted   to   probat  on   the 
proof  of  a  single  witness,  where  it  is 

contested?  The  property  involved  in  the 
particular  case,  is  said  to  be  small ;  but  the 
principle  is  vitally  important;  the  case  is 
one  too,  I  should  think,  of  frequent  occur- 
rence; and,  therefore,  it  seems  wonderful, 
that  the  most  diligent  search  has  been  able 
to  find  scarcely  any  thing,  either  in  our 
laws,  or  in  our  reported  cases,  on  the  sub- 
ject. In  England,  the  ecclesiastical  courts 
have  nothing  to  do  with  a  will  of  lands, 
but  they  have  exclusive  jurisdiction  of  the 
probat  of  testaments  of  personalty,  grant- 
ing administration  &c.  In  those  courts, 
the  settled  rule  seems  to  be,  that  two  wit- 
nesses are  necessary,  where  the  will  is  to 
be  proved  in  solemn  form ;  which  form  is 
necessary  in  all  cases  where  there  is  a  con- 
test ;  where  there  is  none,  the  common  form 
of  proof  is  used ;  that  is,  the  executor,  with- 
out citation  of  such  as  have  interest,  calls 
a  witness  or  witnesses,  who  (viva  voce) 
testify  to  the  will — or  the  executor  himself 
testifies,  and  the  judge  annexes  his  probat 
and  sale.     Swinb.  part  6,  424. 

The  first  question  is,  did  our  ancestors 
bring  with  them  from  the  mother  country, 
this  ecclesiastical  jurisdiction?  I  presume 
they  did,  as  a  part  of  the  common  law  in 
its  enlarged  sense.  The  general  court  was, 
originally,  the  tribunal  in  which  all  judi- 
cial power  of  every  sort  was  vested.  We 
find  the  jurisdiction  of  that  court  thus  de- 
fined, in  a  statute  passed  in  1705,  3  Hen. 
Stat,  at  large  289.  *  'The  said  general  court 
shall  take  cognizance  of,  and  are  hereby 
declared  to  have  full  power  and  lawful  au- 
thority and  jurisdiction  to  hear  and  de- 
termine, all  causes,  matters  and  things 
whatsoever,  relating  to  or  concerning  any 
person  or  persons,  ecclesiastical  or  civil,  or 
to  any  other  persons  or  things,  of  what 
nature  soever  the  same  shall  be,  whether 
the  same  be  brought  before  them  by  origi- 
nal process,  or  appeal  from  any  other  court, 
or  by  any  other  ways  or  means  whatsoever.** 
Words  more  comprehensive  could  not  have 
been  selected. 

In  searching  among  such  of  the  ante-rev- 
olutionary reports,  as  I  could  lay  my  hands 
on,  I  have  found  one  case  upon  the  point  in 
question;  Goodwin  Ac.  v.  Lunan,  Jetter- 
son*s    Rep.    %.     The  plaintiffs    were 

591  church    wardens   and  *vestrymen    of 
the     upper     parish     in    Nansemond 

county,  and  filed  a  libel  in  the  general 
court,  as  a  court  of  ecclesiastical  jurisdic- 
tion, against  the  defendant,  the  minister 
of  their  parish,  stating  various  misdeeds 
and  conduct  disgracing  the  clerical  charac- 
ter, of  which  he  had  been  guilty,  and  pray- 


ing that  he  might  be  corrected,  punished 
and  deprived  Ac,  The  defendant  pleaded  to 
the   jurisdiction    of  the  court,  and  on  that 

5 lea  it  came  to  be  arc^ued  in  October  1771. 
Ir.  Wythe  and  Mr.  Jefferson  were  counsel 
for  the  libellants ;  colonel  Bland  and  John 
Randolph  (the  attorney  general)  for  the  de- 
fendant. Mr.  Wythe  rested  the  jurisdiction 
upon  the  statute  I  have  quoted;  and 
(the  reporter  adds)  **That  the  intention 
of  the  legislature  was  as  general  as  their 
words,  he  produced  every  proof,  of  which  a 
matter  so  plain  could  admit.**  Mr.  Jeffer- 
son (though  on  the  same  side  with  Mr. 
Wythe,  and  thinking  the  ecclesiastical  juris- 
diction established  beyond  a  doubt)  says, 
he  conceived  it  did  not  follow  thence,  that 
the  court  could  deprive  the  defendant  of  his 
parish,  because  visitation  and  deprivation 
are  no  parts  of  the  office  of  an  ecclesiastical 
judge ;  and  he  goes  into  argument  of  great 
research  to  prove  it.  Col.  Bland  admitted 
the  ecclesiastical  jurisdiction  of  the  court, 
but  denied  that  it  gave  them  cognizance  of 
this  matter.  The  attorney  general  con- 
tended, that  the  court  had  not  a  general 
ecclesiastical  jurisdiction :  the  scope  of  his 
argument  was,  that  the  legislature  meant 
to  give  them  jurisdiction  in  testamentary 
matters,  which  are  of  the  ecclesiastical  ju- 
risdiction in  England  (this  being  the  only 
branch  of  that  jurisdiction,  of  which  they 
then  stood  in  need),  and  by  no  means  to 
extend  their  cognizance  to  every  other 
branch  of  that  law.  The  court  adjudged 
that  they  possessed  ecclesiastical  jurisdic- 
tion in  general.  Upon  the  position  of  the 
attorney  general  that  the  legislature  meant 
to  give  the  general  court,  only  that  branch 
of  ecclesiastical  jurisdiction  which  related  to 
testamentary  matters,  the  reporter  remarks, 
in  a  note, — **This  could  hardly  be,  because 
by  the  act  of  1661,  ch.  64,  the  county  courts 
were  empowered  to  grant  probat  of  wills, 
and  administration  of  estates ;  so  that,  at 
the  time  of  giving  this  power  to  the 
592  general  *court,  they  less  wanted  this 
branch  of  ecclesiastical  jurisdiction 
than  any  other.*'  It  seems  from  this  case, 
to  have  been  considered,  at  that  day,  that 
the  general  court  had  general  ecclesiastical 
juriflMliction,  and  the  county  courts  that 
branch  of  it  only  which  embraced  testa- 
mentary matters. 

I  have  in  my  possession  an  old  MS.  vol- 
ume, entitled  ** Cases  adjudged  in  the  gen- 
eral court  of  Virginia,  from  April  1733  to 
October  1741,  tak^n  by  Eklward  Barradall 
esq.  late  attorney  general  there;"  and  I 
had  great  hopes  of  finding  in  it  some  in- 
formation as  to  the  manner  of  admitting 
wills  to  probat.  In  the  case  of  Berryman 
V.  Booth,  p.  7,  of  that  volume,  I  find  in  the 
argument  of  the  attorney  general,  the  dis- 
tinction familiarly  taken,  between  the  proof 
of  a  will  in  common  form,  and  proof  per 
testes,  but  no  decision  on  the  point. 

Judge  Tucker,  in  the  appendix  to  3  Black. 
Comm.  note  A.  p.  7,  after  stating  the  gen- 
eral court  to  have  been  the  great  reservoir  of 
all  judicial  power,  adds,  **WheM  the  revolu- 
tion took  place,  it  was  thought  proper  to 
transfer  the  chancery  jurisdiction  of  the 
general  court  to  another  court.  Its  jurisdic- 
tion in  ecclesiastical  cases  seems  to  have 
been  either  abolished,  or  become   obsolete. 
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except  in  the  cases  which  have  been  trans- 
ferred to  the  cognisance  of  the  high  court  of 
chancery.  These  are  confined  to  incestuous 
marriages  only,  in  which  cases  the  court  of 
chancery  is  authorized  to  annul  the  mar- 
f  iage."  The  jurisdiction  here  considered  as 
having  been  abolished  or  become  obsolete, 
is  (I  presume)  that  general  ecclesiastical 
jurisdiction,  which  the  statute  of  1705  was 
supposed  to  have  conferred  on  the  general 
court,  not  that  branch  of  it  which  embraced 
testamentary  matters,  which  in  1645,  was 
extended  to  the  county  courts,  and  which, 
from  that  day  to  this,  has  been,  in  one  form 
or  other,  exercised  by  almost  every  court  of 
record  in  the  commonwealth.  The  great 
question  is,  how  have  these  courts  exercised 
this,  power?  It  is  admitted  to  be  a  part  of 
the  common  law,  in  its  enlarged  sense,  and 
adopted  by  our  ancestors  so  far  as  it  was 
suited    to    the  circumstances    of    the 

593  country.     What  modifications  *did  the 
courts     consider    necessary     for    its 

adaptation  to  existing  circumstances?  for 
our  legislatures  have  been  wholly  silent  on 
the  subject. 

The  act  of  1645,  ch.  9,  1  Hen.  stat.  at 
large,  p.  302,  after  stating  the  mischiefs 
resulting  from  the  necessity  of  all  persons 
going  to  James  City  for  probat  Ac,  enacts, 
*^  That  all  administrations  shall  be  granted 
at  the  county  courts  where  such  persons 
did  reside  or  inhabit,  and  all  probat  of  wills 
there  made  Ac."  without  laying  down  any 
rule  for  the  guidance  of  the  courts, — 
whether  the  will  shall  be  proved  by  one 
witness,  as  was  the  common  form  in  the 
ecclesiastical  courts,  and  the  mode  of  proof 
as  to  wills  of  land  in  the  common  law 
courts,  or  by  two  witnesses  according  to 
the  solemn  form  of  the  ecclesiastical  courts. 
We  had  never  had  an  ecclesiastical  court  in 
this  country,  and  the  plain  county  court 
magistrates  of  that  day,  understood  but  lit- 
tle (I  presume)  of  this  solemn  form  of  proof, 
tinder  which  there  was  to  be  citation  before 
the  ecclesiastical  judge,  a  petition  by  the 
party  preferring  the  will,  for  receiving  and 
swearing  the  witnesses  &c,  ''whereupon 
the  witnesses  are  received  and  sworn  ac- 
cordingly" (saith  Swinburne),  ''and  are 
examined,  every  one  of  them  secretly  and 
severally,  not  only  upon  the  allegation  or 
articles  made  by  the  party  producing  them, 
but  also  upon  interrogations  ministered  by 
the  adverse  party,  and  their  depositions 
committed  to  writing ;  afterwards  the  same 
to  be  published :  and  in  case  the  proofs  be 
sufficient,  the  judge  doth  by  his  sentence 
or  decree  pronounce  for  the  validity  of  the 
testament,  and  this  is  called  a  probate  per 
testes."  These  are  forms  wholly  unknown 
to  the  common  law  (in  the  more  restricted 
sense  of  the  term),  which  delights  in  the 
viva  voce  examination  of  witnesses,  in  open 
court,  upon  all  matters  of  litigation.  When, 
then,  the  courts  were  empowered  to  take 
proof  of  wills,  without  any  mode  prescribed, 
nothing  could  be  more  natural  than  that 
they  should  examine  the  witnesses  in  court ; 
and  as  real  estate  was  always  considered 
a  worthier  subject  than  chattels,  and  a  will 
of  lands  might  then,  and  for  a  century  af- 
ter, be  established  by  the  proof  of  one 

594  witness,  it  was  also  *a  very  natural 
conclusion,    that  a   will   well  proved 


as  to  lands,  must  be  so  as  to  chattels  also. 
Hence,  probably,  grew  the  custom,  which 
has  been  so  general,  of  requiring  but  one 
witness,  and  the  opinion  so  universal,  that 
a  will  of  personals  is  well  established  by 
such  proof.  The  practice  and  the  opinion, 
no  doubt,  embraced  wills  of  lands  as  well 
as  personals,  until  the  year  1748,  when  a 
statute  was  enacted,  declaring  wills  of  lands 
void  unless  attested  and  subscribed  by  two 
or  more  witnesses  in  presence  of  the  de- 
visor, or  wholly  writ  by  the  devisor's  own 
hand.  This  statute  made  no  change  in  the 
mode  of  execution  or  probat  of  wills  of 
chattels. 

I  have  said  that  wills  of  land  might  be 
established  like  other  common  law  instru- 
ments by  one  witness,  until  1748 ;  because 
we  have  no  statute  of  earlier  date,  chang- 
ing the  mode ;  and  I  do  not  suppose  that 
the  english  statute  of  frauds  of  29  Car.  2, 
passed  in  1676,  affected  the  question,  as  it 
did  not  apply  in  terms  to  the  colonies,  and 
was  not  adopted  by  any  statute  of  ours. 

In  1711,  an  act  was  passed,  4  Hen.  stat. 
at  large,  p.  12,  re-enacting  that  of  1645, 
and  making  important  additions  to  it.  The 
former  spoke  of  the  probat  of  wills  gener- 
ally, and  may  be  supposed  to  relate  to  wills 
of  personalty  alone,  as  a  will  of  lands  needed 
no  probat  to  give  it  validity ;  but  this  act 
expressly  embraces  wills  of  land ;  for  after 
giving  jurisdiction  of  probat  and  adminis- 
tration to  the  county  courts,  it  directed, 
that  the  will  should  be  proved  in  the  county 
where  the  testator  resided,  without  regard  to 
the  fact  whether  he  had  lands  in  that  county 
or  not,  and  if  he  had  no  such  residence, 
then  in  the  county  wherein  any  devised 
land  lay  Ac.  and  added — "And  the  proof 
of  any  will  once  well  and  sufficiently  made, 
in  any  county,  as  above  directed,  shall, 
and  is  hereby  declared  to  be  of  the  same 
force,  effect  and  validity,  for  the  dispos- 
ing of  lands,  or  other  estate,  as  if  the  same 
had  been  proved  in  every  particular  county, 
where  any  land  or  other  estate  may  be." 
It  further  provided,  that  before  a  will  of 
lands  should  be  proved,  the  heir  should  be 
summoned  to  contest  it;  and  if  no  heir 
known,  proclamation  should  be 
595  *made;  and  that  infants  &c.  should 
be  at  liberty  to  contest  the  proof 
within  ten  years  after  the  disability  re- 
moved, and  not  after.  But  this  law,  with 
respect  to  the  mode  of  proof,  or  the  number 
of  witnesses,  says  nothing ;  and,  in  these 
respects,  evidently  considers  wills  of  land 
and  personalty  upon  the  same  footing. 

The  act  of  1748,  ch.  5,  5  Hen.  stat.  at 
large  454,  effectually  separated  them,  re- 
quiring that  a  will  of  lands  should  be  at- 
tested and  subscribed  by  two  witnesses,  but 
leaving  a  will  of  personals  precisely  where 
it  stood.  From  that  period  down,  the  uni- 
form practice  has  been,  so  far  as  we  can 
get  evidence  from  the  records  of  the  general 
court  and  elsewhere,  to  admit  wills  of  per- 
sonalty to  probat,  on  the  evidence  of  one 
witness;  and  it  has  been  the  universal 
opinion  of  the  country,  that  this  was  the 
law.  And  it  must  be  owing  to  the  uni- 
versality of  this  opinion,  I  suppose,  that 
our  books,  from  Washington  down,  present 
but  one  case  in  which  this  point  was  de- 
cided; Glasscock  v.  Smither,  1  Call  479,  de- 
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cided  by  this  court  in  October  1798.  There, 
the  testator  having  made  a  will,  in  all  re- 
spects properly  executed,  a  paper  of  subse- 
quent date  was  ofFeied  for  probat,  as  his 
last  wiU :  it  contained  several  pecuniary 
legacies,  with  a  devise  of  all  the  residue  of 
his  estate  to  a  son,  and  concluded  thus — 
^^This  is  my  last  will  and  testament,  being 
made  this  19th  October  1793;  I  subscribe 
and  hereby  acknowlcdfire"— but  the  testator 
did  not  sign  or  subscribe  the  same.  One 
witness  proved,  that  he  drew  it  at  the  re- 
quest of  the  testator ;  that  the  decedent  had 
it  altered  in  several  particulars;  that  he 
had  it  read  over  a  second  time  with  the  al- 
terations, and  said  he  was  satisfied,  it  was 
his  will  &c.  The  district  court  declared 
this  not  to  be  the  last  will  of  Glasscock. 
This  court  reversed  the  sentence.  The  judg- 
ment was  as  follows— '*The  court  is  of  opin- 
ion, that  the  writing  aforesaid  ought  to  be 
established  as  the  last  will  of  the  said 
George  Glasscock  deceased,  notwithstand- 
ing the  existence  of  a  will  legally  executed  of 
a  prior  date,  so  far  as  it  may  concern  the 
devise  of  chattels  &c.  And  it  is  ordered, 
that  the  cause  be  remanded  to  the  said  dis- 
trict court,  for  that  court  to  admit  the 
596  will  to  be  recorded,  ^unless  the  parties 
shall  desire  to  proceed  in  the  contest, 
upon  other  grounds,  which  may  be  con- 
sistent with  the  opinion  of  this  court." 
Now,  I  cannot  undexstand  this  (as  my  late 
brother  Green  did,  in  Redford  v.  Peggy,  6 
Rand.  316,  337),  as  a  mere  decision,  that 
the  latter  paper  was  a  revocation  of  the 
former  will,  which  it  might  be,  without  be- 
ing a  will  itself.  I  consider  it  a  declaration 
of  this  court,  that  so  far  as  the  proof  by  one 
witness  was  concerned,  it  was  a  good  will 
of  chattels.  The  attention  of  the  court  was 
particularly  called  to  the  distinction ;  for 
the  paper,  after  several  pecuniary  legacies, 
devised  the  residue  of  his  estate  to  the  tes- 
tator's son.  Nor  is  my  opinion  of  this  case 
changed  by  president  Pendleton's  note,  filed 
with  the  papers,  which  is  now  before  me. 
It  is  as  follows— **  The  act  of  1792,  p.  169,  { 
7, — no  will  in  writing  or  any  devise  therein 
of  chattels  shall  be  revoked,  by  a  subsequent 
will,  codicil  or  declaration  unless  the  same 
be  in  writing.  The  paper  produced  is  in 
writing,  and  proved  by  one  witness,  to  have 
been  written  by  the  testator's  direction, 
read  over  and  corrected  by  him,  and  then 
he  declared  he  was  satisfied,  and  it  was  his 
will.  Opinion :  that  it  was  his  will,  and 
ought  to  be  admitted  to  record  as  such  in 
the  district  court,  unless  opposed  upon  other 
legal  grounds,  than  what  is  contained  in 
t^e  sentence  of  said  court.  Error  in  sen- 
tence, and  reversed  with  costs:  and  the 
record  remanded  to  the  said  district  court, 
to  admit  the  said  will  to  be  recorded,  unless 
the  parties  shall  desire  to  proceed  in  the 
contest,  upon  other  grounds,  which  may  be 
consistent  with  the  opinion  of  this  court." 
This  note  is  then  crossed  in  several  places 
with  the  pen,  and  the  opinion  written  under 
it,  verbatim  as  it  stands  in  Mr.  Call's  re- 
port. It  seems  to  me,  that  the  note  is 
equally  decisive  with  the  reported  opinion, 
in  declaring  that  proof  by  one  witness  is 
sufiBcient  to  establish  a  will  of  chattels, 
even  in  a  contested  case,  as  that  was. 
In  Redford  v.    Peggy,    three   judges   did 


intimate  their  opinions,  that  two  witnesses 
were  necessary  to  a  will  of  chattels ;  but  we 
did  not  consider  that  as  a  solemn  decision 
on  the  point,  because  each  of  those  three 
judges  decided  the  case  upon  other  points 
distinct  from  that. 

597  *Upon    the  whole,    I  do  not  feel  au- 
thorized from   any  thing    I   can  find, 

to  reverse  the  decision  of  the  circuit  court 
in  the  present  case,  which  might  shake 
many  wills,  and  disturb  many  estates.  Yet 
it  is  with  great  reluctance  I  decide,  that 
one  witness  may  write  a  man's  will,  sign 
it  for  him,  and  then  set  it  up,  by  his  sole 
testimony.  It  seems  a  very  unsafe  firround 
on  which  the  dispositions  of  men's  personal 
estates  should  rest.  It  would  be  much 
safer  and  more  natural,  to  place  wills  of 
real  and  personal  estate  on  the  same  proof; 
and  I  trust,  that  the  legislature  will  take 
up  this  question,  and  settle  it  as  in  their 
wisdom  shall  seem  best.* 

The  other    judges    concurred.     Sentence 
affirmed.  

598  *Brugh  v.  Shanks. 

July,  1888,  Lewteburg. 
(Absent  Brookb  and  Orxsm,  J.) 

New  Trial— New  Bvldeiice— Impeschnent  ot  WltneM.t— 

A  new  trial  ought  not  to  be  granted,  to  enable  the- 
party  against  wbom  the  verdict  is  rendered,  to> 
impeach  the  credit  of  a  witness  examined  at  the 
trial. 
Same— Verdict  Contrary  to  Wel^t  of  Evldenoe.$— A 
new  trial  asked  on  the  ground  that  the  verdict  ia 
contrary  to  evidence,  ought  to  be  granted  only  in 


*The  legislature,  be^ng  in  session  at  the  time  this 
decision  was  pronounced,  adopted  the  suggestion 
here  made:  see  act  of  1884-5.  cb.  60.  Sess.  Acts,  p. 
48.  Yet  it  is  Important  in  respect  to  wills  of 
personal  estate  of  testators  who  died  before  this 
enactment,  that  the  courts  of  probat  should  be 
informed,  as  early  as  possible,  that  the  opinion 
expressed  by  three  of  the  judges  in  Bedford  v. 
Peggy,  6  Raod.  3ie,  as  to  the  necessity  of  two 
witnesses  to  establish  a  will  of  personals,  has  been 
overruled;  and,  therefore,  this  case  is  reported 
here,  somewhat  earlier  than  in  the  regular  series 
it  would  have  been.— Note  in  Original  Edition. 

tNew  Trial— New  Bvldence— Impeachment  of  Wit- 
ness.—When  the  sole  object  of  new  evidence  is  to 
discredit  or  impeach  a  witness  on  the  opposite  side, 
the  general  rule  is,  subject  to  rare  exception,  to  re- 
fuse a  new  trial.  Carder  v.  Bank,  34  W.  Va.  4S,  11  S. 
E.  Rep.  717  :  Gillilan  v.  Ludington,  6  W.  Va.  146,  botb 
citing  the  principal  case.  See  also.  Thompson  v. 
Com.,  8  Oratt.  037,  and  foot-noU  ;  monographic  not€ 
on  "New  Trials." 

t5ame— Verdict  Contrary  to  Weight  off  Bvldeiice.— 
When  a  motion  is  made  for  a  new  trial  on  tbe 
ground  of  a  verdict  contrary  to  evidence,  the  court 
to  whom  that  motion  is  addressed  has  heard  ail  tlie 
evidence,  and  seen  the  manner  in  which  it  w^s> 
given  :  yet  even  that  court  ought  not  to  grant  a 
new  trial,  unless  in  a  case  "of  a  plain  deviation  and 
not  of  a  doubtful  one.  merely  because  the  court.  If 
on  the  jury,  would  have  given  a  different  verdict ; 
since  that  would  be  to  assume  the  province  of  the 
jury,  whom  the  law  has  appointed  the  triers. •'  in 
Callaghan  v.  Kippers.  7  Leigh  612,  it  Is  said  that  this 
rule  laid  down  by  Judge  Roake  in  Ross  v.  Overton, 
3  Call  319.  has  been  often  repeated,  especially  in  the 
principal  case. 

See  further,  foot-note  to  Ross  v.  Overton,  8  Call  800: 
foot-note  to  Hill  v.  Com.,  2  Gratt  686 ;  foot-note  to 
Grayson  v.  Com.,  6  Gratt.  712  ;  monographic  note  on 
"New  Trials." 
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the  case  of  a  plain  deviation  from  right  and  jns- 
tlce;  not  In  a  doubtfnl  case,  merely  because  the 
conrt,  if  of  the  jury,  would  have  fflven  a  different 
verdict. 

SaoM— Coofllctiiig  Testtinoiiy.— Where  there  is  con- 
flictinsr  testimony,  and  the  jury  has  to  decide  on 
the  credit  of  witnesses,  the  power  of  the  court  to 
grant  a  new  trial,  ought  to  be  very  cautiously 
exercised. 

5wne— Verdict  Cootrary  to  Evidence— Appellate  Prac 
tlce.*— A  new  trial,  asked  on  the  ground  that  the 
verdict  is  contrary  to  evidence,  is  denied:  the 
opinion  of  the  court  which  tried  the  cause,  on 
such  a  point,  is  entitled  to  peculiar  respect  in  an 
appellate  court. 


•Suae— SaoM— Appellate  Practice.— This  rule  (i.  «., 
that  a  new  trial  ought  to  be  granted,  on  the  ground 
that  the  verdict  was  contrary  to  evidence,  only  in 
case  "of  a  plain  deviation,  and  not  in  a  doubtful 
one.  merely  because  the  court,  if  on  the  jury. 
wotUd  have  given  a  different  verdict")  applies  a 
fortiori  to  an  appellate  court ;  for  in  such  a  court, 
there  is  superadded  to  the  weight  which  must  al- 
ways be  given  to  the  verdict  of  a  jury  fairly  ren- 
dered, that  of  the  opinion  of  the  judge  who  presided 
at  the  trial,  which  is  always  entitled  to  peculiar  re- 
spect upon  the  question  of  a  new  trial  asked  upon 
the  ground  that  the  verdict  is  not  warranted  by  the 
evidence.  See,  citing  the  principal  case,  Blosser  v. 
Harshbarger,  21  Oratt.  210  ;  Montague  v.  Allan,  78 
Va.  5B8  :  Kimball  v.  Friend,  96  V  a.  148, 144,  27  S.  £. 
Rep-  901 :  Miller  v.  Ins.  Co.,  12  W.  Va.  126 ;  Black  v. 
Thomas,  21  W.,Va.  718 ;  State  v.  Baker,  88  W.  Va.  880, 
10  S.  E.  Rep.  046  :  Slaughter  V.  Tutt,  12  Leigh  159. 160; 
/oot-noU  to  Bell  v.  Alexander.  21  Gratt.  1 ;  Hilb  v. 
Peyton,  28  Oratt.  509  ;  Read  v.  Com.,  22  Oratt.  942 ; 
foU-not^  to  Slaughter  v.  Com.,  1  Leigh  081 ;  foot-note 
to  Hill  V.  Com'.,  2  Oratt.  505  ;  foot-note  to  Orayson  v. 
Com.,  0  Gratt.  712.  See  also,  Martin  v.  Thayer,  87  W. 
Va.  50,  10  S.  £.  Rep.  490,  citing  the  principal  case. 

In  Noell  V.  Noell.  96  Va.  489,  26  S.  £.  Rep.  242.  it  is 
said:  ''The  remaining  assignment  of  error  is  to  the 
refusal  of  the  court  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence.  Prom  what  has 
been  said  as  to  the  evidence,  it  sufficiently  appears 
that  the  verdict  was  not  plainly  against  the  evi- 
dence, or  without  evidence  to  sustain  it:  and  this 
bein^r  so,  this  court  would  not  be  justified  in  Inter- 
feriniT  with  It.  Bruoh  v.  Shanks,  5  Leioh  698;  Hill's 
Case.  2  Oratt.  505;  Grayson's  Case.  0  Oratt.  712 
Blosser  v.  Harshbarger.  21  Gratt.  214;  and  Pryor's 
Case.  27  Oratt.  1009.*' 
Sec  further,  monographic  note  on  "New  Trials," 
5MBe — 5aiBe — Same— Evidence  Conflicting.  —Upon 
familiar  principles,  recognized  and  approved  in 
numerous  cases,  when  there  is  a  conflict  of  evidence, 
an  appellate  court  wtll  never  set  aside  a  verdict 
where  the  court  which  tried  the  cause  and  heard 
the  witnesses  concurs  with  the  jury  and  has  re 
fused  a  new  triaL  Caldwell  v.  Craig,  21  Oratt.  180, 
citing  the  principal  case;  Coleman  v.  Moody,  4  H.  & 
M.  1, 18,  and  Grayson's  Case,  0  Oratt  724.  To  the  same 
effect,  see  the  principal  case  cited  in  Steptoe  v. 
Flood.  81  Oratt.  842:  Michie  v.  Cochran,  98  Va.  040,  26 
S.  E.  Rep.  884;  foot-note  to  Patteson  v.  Ford,  2  Oratt. 
18;  foot-note  to  Hill  v.  Com.,  2  Oratt.  696;  foot-note  to 
Grajraon  v.  Com.,  0  Gratt.  712. 

In  Muse  v.  Stem.  82  Va.  89,  the  lower  court  set 
aside  a  verdict  for  the  plaintiff  and  granted  a  new 
trial,  whereupon  the  plaintiff  excepted.  In  review- 
ing the  action  of  the  lower  court,  the  court  of  ap- 
peals said:  ''It  seems,  however,  to  be  assumed  that 
if  we  look  to  the  evidence  in  this  case  we  must 
affirm  the  verdict.  To  this  we  do  not  assent  For 
whilst  great  weight  is  always— and  justly— attrib- 


Brugh  V,  Shanks.  599 

Tort  Action— Damages— Interest  on.t— In  an  action 
for  a  tort  jury  finds  verdict  for  plaintiff,  assessing 
his  damages  to  $400,  and  allowing  interest  thereon 
Ac.  and  court  gives  judgment  for  the  damages, 
with  interest  &c.  Hbld,  it  was  error  to  give  inter- 
est on  the  damages;  and  for  this  cause  the  judg- 
ment shall  be  reversed;  but  judgment  shall  be 
entered  for  the  damages  assessed,  without  inter- 
est 

Tliis  was  an  action  for  frand  and  deceit 
in  the  sale  of  a  slave,  brought  by  Brugh 
against  Shanks,  in  the  county  court  of 
Botetourt.  The  declaration  charged,  that 
the  defendant  sold  the  slave  to  the  plaintiff 
for  a  full  price,  knowing  the  slave  to  be  of 
unsound  health  at  the  time,  and  fraudu- 
lently concealing  the  defect  from  the  plain- 
tiff. Plea  not  guilty.  There  were  two 
trials  of  the  issue,  upon  which  the  juries 
could  not  agree  in  a  verdict.  At  the  third 
and  last  trial,  the  plaintiff  introduced  a 
new  witness  to  prove  the  defendant's 
knowledge  of  the  unsoundness  of  the  slave 
at  the  time  of  sale ;  and  the  jury  found  a 
verdict  for  the  plaintiff  in  these  words 
— '*We  of  the  jury  find  the  defendant  guilty 
of  the  trespass  in  the  declaration  men- 
tioned, and  we  assess  the  plaintiff's  dam- 
ages by  reason  thereof  to  400  dollars, 
599  and  *we  allow  en  the  said  damages 
interest  from  the  21st  September  1824 
till  paid."  Whereupon  the  defendant 
moved  the  court  to  set  aside  the  verdict, 
and  direct  a  new  trial,  on  two  g^unds : 
1st,  that  the  verdict  had  been  obtained 
by  surprize;  to  prove  which,  he  made 
affidavit  that  the  new  witness  in- 
troduced for  the  plaintiff  at  this  trial, 
had  sworn  falsely,  and  that  if  the  de- 
fendant had  known  this  witness  was  to  be 
called,  and  what  he  was  to  prove,  he  could 
have  disproved  the  facts  testified  by  him : 
2ndly,  that  the  verdict  was  contrary  to  the 
evidence.  The  court  overruled  the  motion 
for  a  new  trial,  and  the  defendant  filed  a 
bill  of  exceptions  setting  out  the  evidence 
given  at  the  trial.  The  court  gave  judg- 
ment for  the  plaintiff,  according  to  the 
verdict  of  the  jury,  for  400  dollars,  with 
interest  from  the  21st  September  1824. 
The  defendant  appealed  from  the  judg- 
ment; and  the  circuit  superiour  court  re- 
versed it,  and  remanded  the  cause  to  the 
county  court  for  a   new   trial.     The   plain- 


uted  to  the  verdict  of  a  jury  In  a  case  where  the 
evidence  is  conflicting  and  the  credibility  of  wit- 
nesses is  involved;  and  whilst  the  power  of  the 
court  to  grant  a  new  trial,  because  the  verdict  is 
contrary  to  the  evidence,  should  be  very  cautiously 
exercised,  and  never  in  a  doubtful  case  merely  be- 
cause the  court  if  on  the  jury,  would  have  given  a 
different  verdict;  yet  we  believe  it  cannot  be  suc- 
cessfully controverted  that  the  power  exists.  Ross 
V.  Overton,  3  Call  819;  Brugh  t.  Shanks,  5  Leigh  bOB; 
Green  v.  Ashby,  6  Leigh  160;  Patteson  v.  Ford.  8 
Gratt  23;  Hill's  Case.  2  Gratt  505;  Downer  &  Co.  v. 
Morrison,  2  Gratt  240.  And  that  In  a  proper  case- 
that  Is,  where  the  verdict  is  clearly  contrary  to  the 
law  and  evidence— It  should  be  exercised."  See 
also,  Martin  v.  Thayer,  87  W.  Va.  59,  16  S.  E.  Rep. 
406,  citing  the  principal  case. 
See  further,  monographic  note  on  "New  Trials." 
tTort  Action— Damages— Interest  on.— See  mono- 
graphic note  on  "Interest"  appended  to  Fred  v. 
Dixon,  27  Gratt  541. 
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tiff  then  applied  to  this  court  for  a  super- 
sedeas to  the  judgment  of  reversal;  which 
was  allowed. 

Peyton  and  Woodville,  for  the  plaintiff 
in  error. 
Johnson,  for  the  defendant. 
CARR,  J.  The  motion  for  the  new  trial 
so  far  as  it  was  founded  on  the  ground  of 
surprize,  was  properly  overruled;  for  it  is 
well  settled,  that  a  venire  de  novo  shall  not 
be  allowed  to  enable  the  party  to  impeach 
the  credit  of  a  witness  examined  at  the 
trial.  Ford  v.  Tilly,  2  Salk.  653;  Bunn  v. 
Hoyt,  3  Johns.  Rep.  255 ;  Duryec  v.  Deni- 
son,  5  Johns.  Rep.  248. 

The    other   point  is  of  more  importance ; 
the    motion  to    set  aside  the  verdict  of  the 
jury,  as  being    contrary   to  the    evidence. 
The  jury  are  exclusively  the  triers  of  fact. 
The  admissibility  of  evidence   is   with  the 
court,  but  its  weight  wholly  with  the  jury. 
I  mention  this,    not    as  denying  the  power 
of  the  court  to  grant  a  new  trial,  because  a 
verdict  is  against  evidence,  but  to  shew  how 
cautiously     it     should     interfere    on    this 
ground,  lest  it  trench  upon  the  legiti- 
600      mate  *powers  of  the  jury.     This  cau- 
tion   is   inculcated  by    many  cases  in 
our    books.     Thus,    in    Ross  v.  Overton,  3 
Call  319,  judge  Roane,  delivering   the  opin- 
ion of  the  court,  and  speaking  of  the  course 
to   be  pursued  in  interferinig^  with  awards, 
— says, — **We  ought   to    place  ourselves  in 
the  state  of  a  court    applied    to,    to    grant 
a  new  trial,  because  the  verdict  is  contrary 
to  evidence ;  which  ought  to  be  granted  only 
in  a  case  of  a  plain  deviation,  and  not  in  a 
doubtful  one,  merely  because  the  court,  if 
on  the  jury,    would  have  given   a  different 
verdict ;  since  that  would  be  to  assume  the 
province    of    the    jury,    whom  the  law  has 
appointed  the  triers."    These  remarks  are 
applied  to  the   court  which  presides  at  the 
trial,  and  has  all  the  advantages  (possessed 
by    the   jury)    of    seeing    and  hearing  the 
witnesses:    how    much    more    strongly   do 
they  apply  to  an  appellate  court,    deprived 
of  these  all  important   aids  in  eviscerating 
truth?    But    here   they  apply  a   multo   for- 
tiori ;  for  not  only  have  the  triers  appointed 
by  law,  found   the   verdict,    but  the  court, 
which  heard  the    witnesses  has  refused  the 
new  trial.     In  such  a  case,  the  '^deviation" 
must  be   gross  and   palpable  indeed,  before 
I   could  agree  to  interfere  with  the  verdict. 
Now,  without  going    into   a    particular  ex- 
amination   of    the   facts,  I   shall  say,  that 
there  is  no  such  deviation  in  this   case :  on 
the  contrary,  I  incline  to   think,    that    the 
facts   shew,    that  the  slave  was  diseased  at 
the  time  of  the  sale,    and   that  the  defend- 
ant knowing  that  fact,  concealed   it.     Per- 
haps, as  a  juror,  I  mi^ht  have   hesitated  to 
find  the  verdict  this    jury    found ;  but,    as- 
suredly,   I    should    not,    as    the  presiding 
court,  have  set  aside  its  verdict  as  against 
evidence;  and    much  less,    as  an  appellate 
court,  can  I  agree  to  disturb  it.     Therefore, 
I  am  clearly  of  opinion,  that  the  judgment 
of  the  circuit  superiour  court    must    be   re- 
versed. 

But  what  shall  we  do  with  the  judgment 
of  the  county  court?  We  must,  I  think,  let 
the  reversal  of  that  stand,  for  the  judgment 
is  rendered  for  the  damages  assessed,  with 
interest  thereon  from  the  sale  of  the  slave. 


This  interest,  if  the  action  had  been  founded 
on    contract,    might  have  been  given,    but 
being  founded,  wholly  and  clearly,  in  tort, 
is    unquestionably    erroneous.     Must 
601      we   set    aside  the    verdict    too?    *for 
that  also  gives  the  interest.     This  is 
the    only   question   in  the  cause,  on  which 
I    have    felt    doubt.     Upon  the   scanty  ex- 
amination, which  (almost  without  the  aid  of 
books)  I    have  been  able  to  give  it,  I  have 
come    to   the    conclusion,  that  we    are  not 
obliged    to  set  it  aside,  but  may  correct  it, 
as    the  county   court  should  have  done,  by 
entering   judgment    for  the  damages,  and 
rejecting   the    rest  of  the   verdict,  as  sur- 
plusage.    This    doctrine    will    be  found  in 
Garrard    v.    Henry,    6   Rand.  110,  and  the 
cases  there    cited,    and    also    in    Austin's 
ex'or  V.    Jones,    Gilm.    341.     The    general 
rule    is,  that  a  verdict  against  the  admis- 
sions of  the  parties,  express  or  implied,  in 
their  pleadings,  or  out  of  the  issue,  is  void 
for   so  much,  and  the  court,    disregatxling 
such  matter,  will  give  such    judgment  as, 
upon  the    pleadings,    and  so    much   of  the 
verdict   as    is    within    the    issue,    may  be 
proper.     Now,  upon  the  pleadings  and   ad- 
missions of  the  parties,  this  is   clearly   an 
action  of  tort ;  and  in   such  an    action,  the 
jury  has  no    more    to  do  with  interest  than 
with   any  other  subject,    however  discon- 
nected with  the  issue.     Suppose  it  had  said, 
'^We  find  for   the    plaintiff  and  assess  his 
damages  to  400  dollars ;  we  also  allow    that 
the  plaintiff  shall  recover  of  the  defendant 
a  horse  of  the  value  of  100  dollars:*'  could 
not   this  latter  part  of  the   finding  be  re- 
jected,  and  a  judgment  rendered    for   the 
damages?    Here,    the  jury  said,  *'We   find 
the  defendant    guilty    Ac,  and    assess  the 
plaintiff's   damages  by  occasion  thereof  to 
400  dollars,"  (here  is  a  perfect  verdict;  but 
it  adds)  *'and  we  allow   on   the   said  dam- 
ages, interest  from  21st  September  1824  till 
paid."      May  not  this    be    separated   from 
the    sound  part  of  the    verdict,    and  judg- 
ment   rendered    for    the    damages     alone? 
Such,  I    think,    is    the    language  both    of 
reason  and  authority. 
CABELL,  J.,  concurred. 
TUCKER,    P.    There    are    certain    well 
established      principles,     which    leave    no 
doubt,  I  think,  that   a   new  trial  ought  not 
have   been    granted,    in    this   case,  on  the 
ground    that  the  verdict   was    contrary    to 
the    evidence.     The    case  was,  in  all 
602      ^respects,    emphatically,  a  jury  ca^. 
It  involved  a   question  of  fraud,  and 
of  course  a  question  of  character,  of  which 
a   jury  is  presumed  to  be  best  conusant.     It 
rested,  in  its  very  nature,    upon    the    cred- 
ibility   of    the    witnesses,  and  was  embar- 
rassed by  conflicting  and  contradictory  tes- 
timony.    It  had  been  already    tried    before 
two  juries,    which  had  found  the  scales  of 
justice  hang  so  evenly,  and  the  evidence  so 
doubtful,  that    they    were  divided  in  opin- 
ion, and  could  agree  upon  no  verdict.     New 
testimony   was    introduced   upon   this  last 
trial,  and  the  jury  now  sworn  was  relieved 
of  all  difiBculty.     In  this  state  of  things,  to 
have  administered  to  the  litigious  passions 
of  the  party,    by  granting  a  new  trial,    or 
to  have  given  him  another    chance  of  try- 
ing a   question  thus  deliberately  settled  by 
the  proper   tribunal,  would  have  been  con- 
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trary  to  the  beat  established  principles. 
The  court,  whose  duty  it  is  to  superintend 
the  trial,  and  decide  upon  the  law  of  the 
case,  ought  not  rashly  to  invade  the  prov- 
ince of  the  jury,  to  which  belongs  the 
power  of  deciding  upon  the  facts, — upon 
the  weight  of  evidence,  and  the  credibility 
of  witnesses.  And  though  we  cannot  accede 
to  the  broad  proposition,  that  a  new  trial  will 
never  be  granted  if  the  evidence  is  contra- 
dictory (anon.  1  Wils.  22,  Swain  v.  Hall,  3 
Wils.  47),  yet  we  have  the  best  authority 
for  saying,  that  it  is  a  power  which  should 
be  very  cautiously  exercised.  **when  a 
court"  (says  judge  Roane,  in  Ross  v.  Over- 
ton) ''is  applied  to,  to  grant  a  new  trial, 
t>ecaa8e  the  verdict  is  contrary  to  evidence, 
it  ought  to  do  so  only  in  case  of  plain 
deviation,  and  not  in  a  doubtful  case, 
merely  because  the  court,  if  on  the  jury, 
would  have  given  a  different  verdict ;  since 
that  would  be  to  assume  the  province  of  the 
jury  whom  the  law  has  appointed  the 
triers."  That  this  is  not  a  clear  case,  in 
favor  of  the  defendant  at  least,  is  evinced 
by  the  fact,  that  there  were  two  divided 
juries,  before  the  introduction  of  an  impor- 
tant witness,  whose  testimony  appears  to 
have  established,  beyond  question,  the  fact 
of  the  scienter,  so  difScult,  yet  so  important 
to  t>e  ascertained.  Who  can  say,  upon  read- 
ing the  statement  of  facts,  that  there  has 
been  a  plain  deviation  from  the  evi- 
dence on  the  part  of  the  jury?  Who 
603  *can  say,  that  it  presents  even  a 
doubtful  question,  since  the  intro- 
duction of  the  decisive  testimony  of  the 
new  witness?  Even  without  that  testi- 
mony, two  juries  found  no  warrant  for  ex- 
onerating the  defendant  from  the  fraud 
imputed  to  him.  Since  its  introduction, 
who  can  say,  that  the  jury  has  plainly 
erred  (if  it  believed  his  testimony)  in  con- 
victing the  defendant  of  the  deceit?  I,  for 
one,  cannot. 

If,  then,  we  were  sitting  as  the  county 
court,  we  should  be  bound  to  reject  this 
motion.  That  court  was  bound  to  respect 
the  opinion  of  the  jury :  and  so  are  we. 
But  we  have  the  further  obligation  to  re- 
spect the  opinion  of  the  court.  I  have  al- 
ways been  of  opinion,  that,  unless  in  a 
very  glaring  case,  an  appellate  court  ought 
not  to  interfere  though  the  evidence  be 
spread  upon  the  record,  where  the  court 
which  tried  the  cause,  and  heard  the  wit- 
nesses examined,  has  concurred  with  the 
jury  in  opinion,  and  has  refused  a  new 
trial.  That  court  may  be  presumed  better 
qualified  to  determine  as  to  the  credit  of 
the  witnesses,  than  the  court  of  error. 
This  principle  has  been  repeatedly  recog- 
ni2ed  by  our  predecessors  in  various 
shapes.  It  was  acted  upon  in  the  case  of 
Home  V.  Richards,  2  Call  507,  where,  in 
a  mill  case,  the  witnesses  being  divided, 
and  the  county  and  district  courts,  which 
sat  in  the  neighbourhood,  having  decided 
in  favor  of  the  petitioner,  the  court  of 
appeals  seem,  as  of  course,  to  have  affirmed 
the  judgment,  though  it  too,  at  that  time, 
had  the  advantage  of  an  oral  examination 
of  the  witnesses.  In  Coleman  v.  Moody, 
4  Hen.  A  Munf.  18,  (another  mill  case)  judge 
Roane  said, — ''If  the  testimony  were  doubt- 
ful,   he  should  certainly  respect  the  con- 


curring judgments  of  the  county  and 
district  courts;  tribunals  sitting  in  the 
neighbourhood,"  and  therefore  presumed  to 
have  superiour  advantages  in  the  estimate 
of  the  weight  and  credibility  of  testimony. 
In  Chancy  v.  Saunders,  3  Munf.  Si,  a  wit- 
ness was  objected  to  as  incompetent  to 
give  evidence  against  a  white  man,  on  the 
ground  that  his  material  grandfather  was 
a  negro.  Evidence  was  examined  as  to 
this  point,  and  spread  upon  the  record  by 
a  bill  of  exceptions.    The  county  court 

604  rejected    the   witness;    the    *district 
court      pronounced     him    competent; 

but  this  court  reversed  that  decision,  and 
affirmed  the  decision  of  the  county  court, 
"because  the  testimony  was  contradictory, 
and  involved  the  credibility  of  witnesses, 
and  because  the  county  court,  in  examining 
those  witnesses,  had  lights  arising  from 
the  manner  of  giving  testimony,  and  from 
other  extraneous  circumstances,  which 
neither  this  court  nor  the  district  court, 
in  its  appellate  character,  possessed  in  an 
equal  degree.  In  Burnett  v.  Hardaway,  6 
Munf.  129,  these  principles  are  set  forth 
with  additional  strength  and  clearness  by 
judge  Roane.  And  in  the  much  considered 
case  of  Harriss's  will,  recently  decided, 
the  judges  thought  that  no  little  weight 
should  be  given  to  the  superiour  opportu- 
nities enjoyed  by  the  county  court,  in  de- 
ciding upon  the  weight  and  credibility  of 
witnesses,  in  the  midst  of  who  they  live. 
It  is  true  the  facts  and  not  the  evidence  are 
now  certified  by  the  court ;  but  as  the  court 
is  still  left  from  the  facts  found  to  infer 
other  facts,  the  court  which  hears  the  trial, 
must  still  have  great  advantages.  Thus, 
in  the  present  case,  different  witnesses 
establish  different  facts  in  reference  to  the 
negro's  health.  Whose  opinion  is  most  to 
be  confided  in,  must  be  best  known  to  the 
court  which  heard  them.  I  should  be 
clearly  of  opinion,  if  I  even  doubted  the 
correctness  of  the  verdict,  that  we  should 
not  venture  to  disturb  it.  But,  in  truth, 
I  consider  it  strongly  sustained  by  the  facts 
set  forth  in  the  exceptions. 

Upon  the  other  ground,  I  have  had  more 
doubt;  but,  upon  the  whole,  I  incline  to 
think  the  county  court  was  right.  Without 
recapitulating  what  has  been  said,  or  the 
authorities  cited  on  this  point,  by  judge 
Carr,  I  will  remark,  that  this  cause  had 
been  depending  four  years.  It  had  been 
tried  before  two  juries,  and  had  been  con- 
tinued many  times,  though  it  does  not  ap- 
pear whether  generally  or  on  the  motion 
of  the  parties.  It  was  not  unreasonable, 
therefore,  that  the  court  should  require  the 
most  ample  evidence  of  surprize,  before  it 
disturbed  the  verdict  of  the  jury.  The 
affidavit  is  certainly  not  satisfactory.  It 
is  contradictory  in  itself;  and  I  should  be 
apt  to  infer  from  it,  that  the  defend- 

605  ant  *had  been   informed   of  the  testi- 
mony which  the  witness  might  give ; 

and  if  he  was  so  informed,  he  ought  to 
have  known,  that  so  important  a  witness 
would  probably  be  examined ;  he  ought,  at 
least,  to  have  inquired,  whether  he  was  in 
attendance  as  a  witness.  There  would  be 
no  end  to  a  trial,  if  a  party  were  permitted 
to  get  a  new  trial  at  pleasure,  upon  the 
allegation  that  he  did  not  know   a  witness 
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would  be  examined,  although  he  did  know 
that  he  could  prove  an  important  fact. 

The  only  error  I  perceive  in  the  case,  is 
the  error  as  to  the  judgment  for  interest. 
The  jury  had  no  right  to  allow  interest.  It 
was  not  within  its  province  or  power.  It 
has  meddled  with  a  matter  with  which 
it  had  no  concern.  The  verdict  as  to  the  in- 
terest is  therefore  impertinent,  and  mere 
surplusage,  and  that  part  of  it  should  have 
been  disregarded  by  the  county  court.  It 
was  not  such  an  error  as  required  or  iusti- 
iied  a  venire  de  novo.  It  stands  so  discon- 
nected with  what  is  substantially  good  in 
the  verdict,  that  it  may  be  severed  and  re- 
jected without  diflBculty.  Utile  per  inutile 
non  vitiatur.  If  in  an  action  of  assault 
and  battery  a  jury  should  find  500  dollars 
damages,  with  interest  from  the  date  of  the 
beating,  I  cannot  think,  that,  instead  of 
rejecting  the  impertinent  matter,  the 
parties  should  be  put  to  the  expense  and 
trouble  of  a  new  trial,  and  the  plaintifiP 
exposed  to  the  hazard  of  an  abatement  of 
his  suit  by  death  before  a  second  trial.  If 
even  what  might  be  relevant  and  proper,  if 
it  had  been  put  in  issue,  will  be  rejected 
as  surplusage,  because  it  was  not  put  in 
issue,  a  fortiori,  that  ought  to  be  so  re- 
jected, which  could,  under  no  circum- 
stances, be  relevant  or  proper,  and  is 
expressly  against  the  principles  of  law. 

The  judgment  of  the  circuit  auperiour 
court  is  to  be  reversed,  but  the  judgment  of 
the  county  court  being  also  erroneous,  that 
too  must  be  reversed,  and  the  proper  judg- 
ment entered,  for  the  damages  without  in- 
terest. 
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*Koger  and  Others  v. 
and  Heirs. 


Kane's  AdmV 


July,  1888,  Lewisburff. 
(Absent  Brookb  and  Gbbbm,  J.*) 
Bqnity  Jorlsdictlon  -  Sale  by  Acre— Defldeiicy— Injunc- 
tion against  Collection  of  Pnrcliafle  Money.t— The 
jnriBdiction  of  a  court  of  equity,  to  injoin  the  col- 
lection of  purchase  money  of  land,  after  convey- 
ance executed,  on  the  ground  of  a  deficiency  in 
quantity,  the  contract  being  a  sale  by  the  acre,  is 
not  now  to  be  questioned. 


•Opinion  off  Judge  Cabell  in  Principal  Case.— In  Long 
V.  Israel,  9  Leigh  5<S7,  Jitdob  CABELii  said  that  the 
statement  made  in  tbe  report  of  the  principal  case, 
that  the  other  judges  concurred  in  the  opinion  deliv- 
ered by  the  president,  is  erroneous;  for,  while  there 
was  no  difference  of  opinion  between  the  president 
and  JUDGB  Cabb.  he  (Cabbll,  .T.,)  differed  from  them 
both  as  to  one  point,  viz.  he  did  not  think  that  Kane, 
who  had  purchased  from  Koger,  had  agreed  to 
"take  the  title  of  Preston,"  and  therefore  he  was  of 
opinion  that  Kane  still  retained  his  right  to  injoin 
the  purchase  money  due  from  him  to  Koger,— but 
that,  on  all  other  points,  he  agreed  with  the  rest 
of  the  judges.  The  opinion  of  Judgb  Cabell  in  the 
principal  case  will  be  found  appended  to  Long  v. 
Israel.  9  Leigh  560. 

tEqulty  Jurisdiction— Sale  by  Acre— Deffldency— 
Injunction  against  Collection  off  Purchase  Money.— 
The  jurisdiction  of  a  court  of  equity  to  enjoin  tbe 
collection  of  purchase  money  of  land,  after  convey- 
ance executed,  on  the  ground  of  a  deficiency  in 
quantity,  the  contract  being  a  sale  by  the  acre,  is 
not  now  to  be  questioned.  For  this  proposition,  see 
the  principal  case  cited  with  approval  in  Kelly  v. 


3ale  of  Land-Defect  of  TItie-lnJunctiofl 
Collection  off  Purchase  Money.t— And  In  Virginia, 
equity  will  injoin  the  collection  of  the  purchase 
money  of  land,  on  the  ground  of  defect  of  title* 
after  vendee  has  taken  possession,  under  convey- 
ance from  vendor  with  general  warranty,  if  the 
title  is  questioned  by  a  suit  either  prosecuted  or 
threatened,  or  if  the  purchaser  can  shew  clearly, 
that  the  title  is  defective. 


Riley  22  W.  Va.  249;  Heavner  v.  Morgan,  80  W.  Va. 
842.  4  S.  £.  Rep.  410;  Heavner  v.  Morgan.  41  W.  Va. 
442,  444.  38  S.  £.  Rep.  879. 

Same— Same— Same— Abatement— **It  is  well  settled 
that  if  a  deficiency  in  quantity  is  found  to  exist 
where  the  contract  is  a  sale  by  the  acre,  the  pur- 
chaser will  be  entitied  to  an  abatement  for  the 
value  of  the  deficiency,  and  that  a  court  of  equity 
will,  even  after  a  conveyance  is  executed,  abate  the 
deficiency  from  the  unpaid  purchase  money." 
Bartlett  v.  Bartiett.  87  W.  Va.  241.  16  S.  E.  Rep.  458, 
citing  the  principal  case  and  Thompson  v.  Catlett. 
24  W.  Va.  624. 589. 

See  also,  monographic  note  on  *'lnj  unctions'*  ap- 
pended to  Clay  tor  v.  Anthony.  15  Oratt  618. 

It  has  always  been  admitted  that  a  court  of  equity 
has  jurisdiction  where  the  claim  is  for  an  abate- 
ment or  for  compensation  for  a  deficiency  in  land. 
Crislip  V.  Cain.  19  W.  Va.  620.  citing  the  principal 
case. 

And  in  Kelly  v.  Riley,  88  W.  Va.  249,  it  is  said  that 
the  principal  case  fully  recognizes  the  jurisdiction 
of  a  court  of  equity  to  grant  relief  for  a  deficiency 
in  the  quantity  of  land  sold. 

tSale  of  Land  with  General  Warranty— Delect  of 
Title— Injunction  against  Collection  of  PardMae 
Money.— A  vendee  in  possession  of  land,  under  a 
conveyance  with  general  warranty,  may  enjoin  the 
collection  of  the  purchase  money  on  the  grounds  of 
defect  of  titie,  if  the  titie  is  questioned  by  a  suit 
either  prosecuted  or  threatened,  or  if  the  purchaser 
can  show  clearly  that  the  titie  is  defective.  To  this 
effect,  sec  the  principal  case  cited  with  approval  in 
Morgan  v.  Olendy,  92  Va.  80. 22  S.  £.  Rep.  864:  Beale 
V.  Seiveley,  8  Leigh  076  (see  principal  case  also  cited 
at  p.  (J70) :  Clarke  v.  Hardgrove.  7  Gratt  899.  407,  and 
foot-note;  Peers  v.  Bamett.  18  Oratt.  416;  Rosenber- 
ger  V.  Keller,  88  Gratt.  494 ;  foot-note  to  Faulkner  v. 
Davis,  18  Gratt.  061  (as  to  injunction  against  sale  of 
realty  under  deed  of  trust,  where  there  is  a  cloud 
on  the  title,  see  also,  foot-note  to  Lane  v.  TidbalL 
Gilmer  180,  and  other  notes  there  cited) ;  ThomiisoQ 
V.  Catlett,  24  W.  Va.  689;  Wamsley  v.  Stalnaker.  24 
W.  Va.  222:  Heavner  v.  Morgan,  80  W.  Va.  842,  845,  4 
S.  E.  Rep.  410.  412;  Heavner  v.  Morgan.  41  W.  Va.  442. 
28  S.  E.  Rep.  879.  But,  in  such  a  case,  the  burden  of 
proof  rests  upon  the  vendee  to  show  that  the  tlUe 
derived  from  his  vendor  was  clearly  defective. 
Tflompson  v.  CaUett,  24  W.  Va.  589,  citing  the  prin- 
cipal case,  and  Ralston  v.  Miller,  8  Rand.  44.  15  Aoi. 
Dec.  704. 

Where  a  vendor  of  real  estate  has  bound  himself 
to  convey  land  with  covenant  of  general  warranty, 
he  is  responsible  for  defect  of  titie  to  any  part  of  the 
land  so  sold,  and  a  court  of  equity  will  not  compel 
the  payment  of  the  whole  of  the  purchase  money. 
until  the  defect  is  removed,  although  there  has 
been  a  conveyance  of  the  land  by  the  vendor. 
Worthington  v.  Staunton,  16  W.  Va.  242;  Johnston 
V.  Jarrett,  14  W.  Va.  288,  each  citing  the  principal 
case. 

See  also,  monographic  note  on  "Injunctions"  ap- 
pended to  Clay  tor  v.  Anthony,  16  Gratt.  618. 

Same— Same— Compensation  to  Vendee.— See  prin- 
cipal case  cited  in  foot-note  to  Clarke  v.  Hardgrove. 
7  Gratt.  899:  Butcher  v.  Peterson,  20  W.  Va.  464. 
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KOGBR  AND  OTHERS  V,  KaNB'S  ADM'r  AND  HBIRS. 


Smmt  SiMie— EquttaMe  Relief*— Cve  at  Bar.— Bat 
where  A.  sells  and  conveys  land  to  B.  with  gen- 
eral warranty,  and  then  B.  sells  and  convey s  to 
C.  soch  title  as  A.  has  conveyed  to  him,  equity 
will  not  ffive  C.  relief  against  B.  on  the  ground  of 
defect  of  title,  because  C.  purchased  of  him  only 
A. '8  title.— nor  give  him  relief  against  A.,  for  A. 
has  no  claim  against  C.  which  he  can  be  injoined 
from  enforcing. 

Saie  Coveiiaate  of  Seisin,  etc —Defect  of  Title— 
e^oltable  Relief.— And  quaBre,  whether  equity 
will  interfere  to  relieve  against  the  collection  of 
purchase  money  of  land,  on  ground  of  defect  of 
title,  in  a  case,  in  which  the  conveyance  contains 
covenants  of  seizin,  good  title,  or  the  like,  on 
which  vendee  may  bring  suit  at  law  against 
vendor,  before  actual  eviction? 

Appeals  from  decrees  of  the  superiour 
court  of  chancery  of  Wythe,  in  two  cases, 
one  between  Kane's  administrator  and 
heirs,  plaintiffs,  and  Koger  and  Sailing 
defendants,  and  the  other  between  the  same 
plaintiffs,  and  Koger,  Sailing  and  Preston, 
defendants.  The  case  was  argued  here  by 
Johnson  for  the  appellants,  and  Draper  and 
Baldwin  for  the  appellees.  The  opinion  of 
the  court,  delivered  by  the  president,  will 
sufficiently  exhibit  the  points  of  law  in- 
volved in  the  controversy. t 
«07  ♦TUCKER,  P.  The  first  question 
presented  in  the  argument  of  the 
cause,  regard  the  jurisdiction  of  the  court. 
To  this  question,  therefore,  our  attention 
must  first  be  directed. 

J  am  of  opinion,  that  the  jurisdiction  of 
a  court  of  equity  to  injoin  the  recovery  of 
the  purchase  money  of  a  tract  of  land,  on 
the  ground  of  a  deficiency  in  quantity,  the 
contract  having  been  by  the  acre,  cannot, 
at  this  day,  be  question ;  and  if  it  were 
clear,  that  the  deficiency,  here,  resulted 
from  that  cause,  and  not  from  the  loss  of 
part  of  the  tract  by  superiour  title,  there 
could  be  no  question,  I  think,  of  the  pro- 
priety of  the  interference  of  the  court  of 
equity  to  injoin  the  recovery  of  the  purchase 
money,  or  to  decree  compensation  for  de- 
ficiency. 

But  it  is  exceedingly  doubtful,  upon  this 
record,  from  what  cause  the  deficiency  pro- 
ceeds ;  and  I  am  strongly  inclined  to  think 
it  arises,  in  truth,  from  the  fact,  that  the 
western  lines  of  the  deed  from  Preston  to 
Kane,  ran  in  upon  one  of  the  Bishops, 
whose  title  is  confessedly  superiour  to 
Koger's  or  Kane's  title  under  Preston.  If, 
however,  this  be  the  fact,  it  is  neverthe- 
less not  conclusive  against  the  jurisdiction, 
according  to  the  practice  with  us.  In  Eng- 
land, indeed,  if  the  purchaser  has  obtained 
his  deed,  he  can  have  no  redress  in  equity, 
but   must  look  to  his  covenants ;  and    if  he 


•5ide  of  Lsnd-Defectof  TItle-BqaltableReltef.-See 

Price  V.  Ayres,  10  Qratt  675,  and  Long  v.  Israel.  9 
l.ei8h  506,  both  citing  principal  case. 

Prand— MujtBe  Putlo  Issue.- Nothing— and  least  of 
all  fraud— c^n.  be  the  subject  of  trial,  until  it  is  put 
in  issue.  Sou  than  v.  Parish.  85  Va.  410.  7  S.  E.  Rep. 
5M;  Alsop  V.  CaUett,  97  Va.  870,  84  S.  E.  Rep.  48.  each 
citing  the  principal  case. 

tNo  note  of  the  argument  was  preserved,  and  the 
reporter  had  no  copy  of  the  record,  but  the  points 
of  law  decided  by  the  court  are  quite  intelligible, 
without  any  statement  of  the  particular  circum- 
stances of  the  case.— Note  in  Original  Edition. 


has  but  a  covenant  of  warranty,  he  can 
have  no  redress  until  eviction.  And  this 
principle  has  received  countenance  from  the 
decisions  of  the  courts  of  a  sister  slate. 
Bumpus  V.  Plainer,  1  Johns.  Ch.  Rep.  213, 
218;  Abbott  v.  Allen,  2  Id.  519.  But  with 
us,  even  at  a  time  when  there  was  most 
rigour  in  this  matter,  it  was  admitted,  that 
the  party  might  have  relief,  provided  he 
could  prove  an  outstanding  superiour  title 
in  a  third  person.  Yancey  v.  Lewis,  4 
Hen.  &  Munf.  390;  Grantland  v.  Wight,  5 
Munf.  295.  And  in  Ralston  v.  Miller,  3 
Rand.  44,  judge  Green,  delivering  an  opin- 
ion in  which  the  other  judges  concurred, 
remarks,  that  this  court  has,  in  favor  of 
purchasers,  gone  far  beyond  any  thing 
which  has  been  sanctioned  by  the  courts 
of  chancery  of  England,  or  elsewhere,  in 
injoining  the  payment  of  purchase  money, 
after  the  purchaser  has  taken  posses- 

608  sion  under  a  conveyance,  ^especially 
with    general  warranty.    Yet    it  has 

never  gone  so  far  as  to  interfere,  unless 
the  title  was  questioned  by  a  suit  either 
prosecuted  or  threatened,  or  unless  the  pur- 
chaser could  shew  clearly  that  the  title  was 
defective.  Chancellor  Kent  seems  to  have 
deemed  an  actual  suit  pending  as  sufficient 
ground  of  interference;  Johnson  v.  Gere, 
2  Johns.  Ch.  Rep.  546. 

The  jurisdiction  thus  confessedly  exer- 
cised by  the  courts  of  equity  with  us, 
results  from  what  may  be  called  the  preven- 
tive justice  of  those  tribunals.  It  arrests 
the  compulsory  payment  of  the  purchase 
money,  when  the  purchaser  can  shew  that 
there  is  either  a  certainty,  or  a  strong  prob- 
ability, that  he  must  lose  that  for  which 
he  is  paying  his  money.  It  gives  him  the 
relief,  too,  though  his  demand  may  be  in 
the  nature  of  unliquidated  damages,  because 
he  has  no  other  means  of  ascertaining  them. 
Thus,  if  the  purchaser  can  shew,  that  he 
has  received,  a  deed  with  general  warranty, 
and  that  the  title  is  bad,  yet  if  he  has  not 
been  evicted,  he  cannot  maintain  covenant 
at  law,  and  ascertain  his  damages  before 
that  tribunal,  in  order  then  to  set  them  off 
against  the  demand.  If,  indeed,  there  are 
covenants  of  ^ood  title  &c.  it  may  be  other- 
wise ;  and  so  it  may  often  happen,  that  an 
action  may  be  brought  where  there  are  such 
covenants  of  good  title  &c.  upon  which  the 
validity  bf  the  title  may  be  tested,  and  the 
damages  of  the  party  ascertained.  Whether 
in  these  cases,  relief  could  be  given  in 
equity,  it  is  not  necessary  here  to  say. 
But  where  there  is  only  a  covenant  of  war- 
ranty, this  cannot  be  done;  and  hence,  I 
conceive,  the  parly  would  be  entitled  to  the 
assistance  of  a  court  of  equity,  where  he  is 
fullhanded  with  proof  that  his  title  is  de- 
fective, although  he  has  not  yet  been 
evicted. 

It  is  this  which  constitutes  the  difference 
between  the  case  just  supposed,  and  that  of 
Robertson  v.  Hogsheads,  3  Leigh  667.  In 
that  case,  it  was  the  opinion  of  the  court, 
that  a  party  could  not  come  into  equity  to 
injoin  a  judgment  for  the  purchase  money, 
on  the  ground  of  a  fraud,  which  could  only 
be  compensated  in  damages.  If  damages 
were  his  object,  a  court  of  law  was  his 
proper  forum ;  and,  moreover,  as  those 

609  Mamages  must   be  altogether  uncer- 
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tain,  it  would  be  grossly  improper  to 
tie  up  the  whole  purchase  money,  until  it 
should  be  ascertained,  whether  any  fraud 
had  been  committed,  and  what  damages 
had  been  sustained.  As  the  party  could 
sue  at  law,  he  was  required  to  sue  at  law, 
and  establish  his  demand,  before  he  at- 
tempted to  set  it  off.  But  here,  as  the  pur- 
chaser cannot  sue  at  law,  and  as,  indeed, 
the  court  is  not  altogether  without  a  stan- 
dard by  which  to  measure  the  sum  to  be 
injoined,  the  same  objections  do  not  pre- 
vail. 

But  though,  upon  general  principles,  a 
purchaser  may  be  relieved  against  the  pay- 
ment of  the  purchase  money,  when  he  can 
prove  his  title  to  be  defective,  I  do  not  think 
that  Kane  is  entitled  to  relief  in  this  case, 
if  it  should  turn  out,  that  the  deficiency 
arises  from  defect  of  title  only.  For, 
as  it  respects  Koger,  he  has  no  claim 
whatever  against  him,  for  any  defect 
of  title.  He  has  taken  the  title  of  Pres- 
ton, and  Preston  only  is  liable  to  Kane 
upon  the  covenant  of  warranty  in  case  of 
eviction.  And  as  to  Preston,  he  cannot  be 
rendered  liable  until  eviction,  which  may 
never  happen.  There  can  be  no  pretence 
for  resorting  to  the  preventive  justice  of 
the  court  as  to  him,  since  he  has  no  claim 
against  Kane  to  tie  up;  and  there  can, 
therefore,  be  no  ground  for  anticipating 
the  operation  of  his  covenant,  by  rendering 
him  responsible  before  eviction.  The  bills 
should  be  dismissed  as  to  him. 

From  these  views,  it  is  obvious,  that  it 
is  of  the  utmost  importance  to  ascertain 
clearly,  whether  the  injury  sustained  by 
Kane  consists  in  the  deficiency  of  quantity 
within  his  specified  limits,  or  the  want  of 
title  to  part  of  the  land  within  those  limits. 
If  it  be  the  latter,  then  I  think  the  bill  can- 
not be  entertained,  either  against  Koger  or 
against  Preston.  It  is  one  of  the  errors  in 
those  proceedings,  that  this  matter  is  left 
in  the  utmost  obscurity ;  and  upon  the  cause 
going  back,  the  proper  proceedings  should 
be  instituted  to  place  it  in  a   clearer  light. 

As  to  the  alleged  fraud,  which  has  been 
so  much  the  subject  of  proof  and  of  argu- 
ment; nothing  is  more  clear,  than  that 
that  matter  is  within  the  influence  of 
610  the  decision  of  *Robinson  v.  Hogs- 
heads. Quoad  the  fraud,  this  is  a 
suit  in  equity  for  damages,  and  it  is  a  case 
in  which  a  large  sum  has  been  injoined,  in 
part,  upon  the  uncertain  chance  of  a  re- 
covery of  damages,  which,  after  all,  might 
be  trivial  and  insignificant.  Certainly,  if 
the  case  stood  on  this  ground  alone,  it 
could  not  be  sustained;  and,  I  think,  upon 
no  other  principle  than  that  of  settling  the 
whole  controversy  in  one  suit,  could  we  be 
justified  in  retaining  that  part  of  the  case 
now. 

Should  we  do  so,  however,  still  the  ver- 
dict on  the  issue  must  be  set  aside.  If  we 
are  not  to  understand  the  certificate  of  the 
judge,  as  meaning  that  all  the  depositions 
in  the  cause  were  read,  then  we  cannot 
say,  and  the  chancellor  could  not  know, 
what  evidence  was  before  the  jury;  and 
when  he  does  not  know  this,  he  must  defer 
to  the  opinion  expressed  by  the  judge  in 
his  certificate  against  the  verdict.  If,  on 
the   other  hand,  we  are  to  understand  that 


all  this  mass  of  evidence  was  before  the 
jury,  then  it  may  be  confidently  affirmed, 
that  there  was  not  a  fair  trial  of  the  only 
issue  properly  before  them.  Without  object- 
ing to  the  generality  and  vagueness  of  the 
issue,  we  may  at  least  assume,  that  it  re- 
ferred to  the  only  fraud  alleged  in  the  bill. 
No  other  fraud  was  in  issue  in  the  caase ; 
and  nothing, — and  least  of  all,  fraud, — 
can  be  the  subject  of  trial,  until  it  ia 
put  in  issue.  Now,  in  this  case,  the 
only  misrepresentation  charged  is  as  to 
the  quantity  of  fiat  land,  which  might 
have  arisen  from  mistake;  whereas  the 
evidence  adduced  to  fix  fraud  upon  the 
vendor,  is  various,  and  of  the  gravest 
and  most  aggravated  character.  This  haa 
so  tended  to  infiame  the  verdict  of  the 
jury,  that  the  chancellor  ought  not  to 
have  been  satisfied  with  it.  It  must  there- 
fore be  set  aside.  Whether  it  will  be 
necessary  to  direct  another  issue  or  not, 
must  depend  upon  the  aspect  of  the  case 
hereafter. 

As  to  the  defence  set  up  by  Sailing,  the 
testimony  in  support  of  it  is  so  unsatisfac- 
tory, and  its  weight  depends  so  much  npoo 
the  doubtful  character  of  the  witnesses,  that 
it  may  be  necessary  to  refer  that  also  to  a 
jury.  It  is  so  far  sustained,  I  think,  that 
it   ought  not  to  be    rejected,   until    it    has 

been  submitted  to  that  test. 
611  *Upon  the  whole,  I   am  of  opinion, 

that  the  decree  should  be  reversed  in 
toto,  and  the  cause  sent  back  to  be  again 
proceeded  in,  with  such  instructions  aa 
shall  conform  the  decision  of  the  chancery 
court  to  the  opinions  already  declared. 

It  remains  only  to  say,  that  if  the  defend- 
ant chooses,  he  may  move  to  amalgamate 
the  causes  in  the  court  below ;  but  until  he 
does  so,  this  court  considers  the  cases  as 
distinct.  He  cannot  be  allowed  to  hold 
aloof,  and  take  the  chance  of  double  costs, 
if  he  had  succeeded,  and  after  a  decree 
against  him  to  seek  to  unite  the  cases,  so 
as  to  be  chargeable  with  single  costs  only. 
Indeed,  in  the  decree  of  reversal  here,  he 
will  have  the  advantage  of  the  cases  being- 
distinct,  since  there  must  be  costs  in  each 
case. 

The  other  judges  concurred.  Reversed* 
and  remanded  with  instructions  &c. 


Fisher  v.  Smith. 

July.  1888,  Iiewlsburff. 
(Absent  Bbookk  and  Qrbbn.  J.) 
Roadt-BstsMitlied— Pallare  of  Record  to  Show  View- 
er«  Sworn— Effect*— In  the  proceedlngB  in  a  county 
court,  upon  an  application  for  a  new  road,  in 
which  the  court  makes  an  order  establishinsr  the 
road,  it  nowise  appears,  that  the  viewers  ap- 
pointed by  the  court  to  view  the  ffround  for  the 


*Roads—Alteretlon— Viewers  Need  Not  Be  Sworn.— 

Under  the  present  law,  Ck>de  of  1860,  eh.  52,$  6. 
the  viewers  appointed  to  view  the  alteration  pro- 
posed in  a  road,  and  report  to  the  court,  are  not 
required  to  be  sworn.  And  though  the  order  ai>> 
pointinGT  them  directs  them  to  be  sworn,  it  need  not 
be  done.  Mitchell  y.  Thorne.  21  GratL  IM,  citinc 
the  principal  case  at  p.  170.  See  the  principal  case 
also  distinffuished  in  Mitchell  v.  Thome,  31  Gratt. 
174.    See  also,  Code  of  Va.  1887.  SS  M6  <(  $€Q. 
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Fishes  v.  Smith. 


612-614 


proposed  road,  and  to  make  report  of  conveniences 
and  inconveniences  &c  were  dnly  sworn  to  make 
tbe  view  and  report  trnly  and  impartially,  ac- 
cording' to  tlie  requisitions  of  the  statute.  2  Bev. 
Gode,  cli.  236,  S  1 :    Hbld.  this  Is  a  fatal  error. 

This  was  a  supersedeas  to  an  order  of  the 
circuit  superiour  court  of  Mason,  affirming 
an  order  of  the  county  court  made  upon  the 
application  of  Smith,  establishing  a  new 
road  from  one  public  road  to  another  before 
established.  Many  objections  were  taken 
to  the  proceedings  of  the  county  court: 
the  first  was,  that  it  nowise  apx>eared 

612  by    the   record,    *that    the    viewers, 
appointed  by  the  county  court  to  view 

the  ground  along  which  the  new  road  was 
proposed  to  be  conducted,  and  to  report  the 
conveniences  and  inconveniences  that 
would  result,  as  well  to  individuals  as  to 
the  public,  if  the  proposed  road  should  be 
opened, — and  upon  whose  report  the  subse- 
quent proceedings  were  founded, — had  been 
sworn,  before  a  justice  of  the  peace,  to 
make  the  view  and  report  truly  and  im- 
partially, according  to  the  requisitions  of 
the  statute,  2  Rev.  Code,  ch.  236,  {  1,  p. 
233. 

Fisher,  for  plaintiff   in  error. 

C.  Baldwin,  for  defendant. 

TUCKBR,  P.  I  am  of  opinion,  that  the 
order  of  the  county  court  is  radically  and 
incarably  defective.  The  statute,  ex- 
pressly, and  for  very  obvious  reasons, 
requires,  that  the  persons  appointed  to 
view  the  road,  which  is  sought  to  be  estab- 
lished, should  be  sworn.  This  is  not  an  un- 
meaning or  unimportant  ceremony.  Courts 
of  justice  do  not  act  upon  the  evidence  or 
the  reports  of  individuals,  unless  under  the 
sanction  of  an  oath:  and  the  report  of 
viewers,  in  the  case  of  a  road,  is  one  of 
the  means  by  which  the  legislature  has 
fenced  the  interests  of  the  county  and  the 
public.  Without  it,  the  highways  of  the 
country  would  be  liable  to  perpetual  change, 
from  interested  applications  of  individuals, 
to  suit  their  own  convenience,  and  from 
appointments  of  viewers  (as  is  very  com- 
mon) suggested  by  themselves,  who  may 
make  reports  unduly  favorable  to  their 
wishes,  unless  they  act  under  the  solemnity 
of  an  oath.  Therefore,  the  oath  of  the 
viewers  cannot  be  dispensed  with.  I  take 
it  to  be  a  settled  principle,  that,  in  proceed- 
ings like  this,  merely  statutory  in  their 
character,  and  unknown  to  the  common  law, 
the  statute  must  appear  to  have  been 
strictly  pursued. 

It  was  contended,  that  the  error  is  cured 
by  the  subsequent  proceedings,  and  that, 
as  no  objection  to  the  omission  to  swear 
the  viewers,  was  made  in  the  county  court, 
it  must  now  be  presumed  that  they  were 
duly  sworn :  and  the  position  is  fortified  by 
shewing,  that  had  the  objection  been 

613  made,  an  ^affidavit   might  have  been 
supplied,  upon  a  principle  similar  to 

that  decided  in  Dawson  v.  Moons,  4  Munf. 
535.  I  cannot  think  this  position  sustaina- 
ble. The  cases  cited  in  support  of  it,  are, 
principally,  mill  cases.  Upon  examination, 
they  will  be  found  inadequate;  and  a  little 
reflection  will  prove  their  great  dissimilar- 
ity to  the  case  of  a  road. 
In  Dawson  v.  Moons,  the  error  complained 


of,  was  the  want  of  a  date  to  the  inquisi' 
tion.  It  appeared,  by  record,  that  a  motion 
was  rejected  in  the  county  court,  to  permit 
the  sheriff  to  amend  his  return,  by  setting 
forth  the  day  on  which  the  inquisition  was 
taken.  This  was  deemed  erroneous  both 
by  the  circuit  court  and  court  of  appeals. 
But  what  was  done?  Did  they  presume, 
that  the  date  was  right,  and  the  inquisition 
duly  returned?  Not  at  all :  the  judgment 
was  reversed,  and  the  cause  sent  back, 
with  instructions  to  the  county  court,  to 
permit  the  sheriff  to  amend  his  return.  In 
Bernard  v.  Brewer,  2  Wash.  76,  which 
was  a  mill  case,  it  did  not  appear  that  the 
owner  of  the  property  sought  to  be  con- 
demned for  an  abutment,  had  notice  of  this 
motion  for  a  writ  of  ad  quod  damnum. 
He  appeared  after  the  writ  and  inquisition, 
and  contested  them ;  and  this,  it  was  al- 
leged, cured  the  error ;  but  the  court  decided 
otherwise.  It  was  said,  however,  that  if 
he  had  appeared  and  contested  the  motion 
upon  the  merits  of  the  case,  he  could  not 
afterwards  have  availed  himself  of  the 
want  of  notice.  Why?  obviously  because 
as  he  did  appear,  which  was  the  very  object 
of  the  notice,  and  as  he  did  not  object  to 
the  want  of  notice,  he,— the  only  person  in- 
terested in  that  notice,— must  be  considered 
as  waiving  it.  The  case  of  Coleman  &c. 
V.  Moody,  4  Hen.  &  Munf.  1,  is  to  the  same 
effect,  though  less  strong.  For  there, 
Coleman  had  notice,  but  because  he  was 
summoned  as  * 'acting  executor  and  trustee 
of  a  decedent,"  he  objected,  that  he  was 
not  duly  summoned,  he  heing  in  fact  tenant 
or  proprietor  of  the  land.  This  was  indeed 
frivolous.  The  object  of  the  notice  was  to 
let  him  know,  that  a  motion  was  to  be 
made  which  he  might  be  interested  in  de- 
fending ;  and  it  was  of  little  importance, 
that  he  had  been  stated  in  that  notice 
614  to  be  interested  in  the  *character  of 
trustee.  But  if  it  had  been,  as  he 
made  no  objection  to  the  informality,  but 
defended  the  case  on  the  merits,  he  was 
concluded  from  farther  objection. 

These  cases,  then,  would  not  sustain  the 
judgment  of  the  court  in  this  case,  if  road 
and  mill  cases  were  strictly  analogous. 
But  they  are  not  so.  In  a  mill  case,  the 
proprietor  of  the  land  proposed  to  be  con- 
demned, is  defending  his  own  interest,  and 
that  interest,  perhaps,  is  alone  involved. 
But  in  a  road  case,  the  public  are,  in  vari- 
ous regards,  emphatically  parties.  It  is 
interested  in  the  changes  of  the  roads.  It 
is  interested  in  their  not  being  altered,  to 
the  prejudice  of  the  public,  at  the  caprice 
or  for  the  convenience  of  individuals.  And 
the  county  is  interested  in  a  pecuniary 
view;  for  if  the  road  is  established,  the 
money  assessed  to  the  proprietors  of  the 
land  through  which  it  passes,  comes  out 
of  the  coffers  of  the  county.  It  is,  then,  a 
duty  to  the  public,  that  the  county  court 
should  see,  that  those  who  have  been  ap- 
pointed to  view  the  road,  and  on  whose  in- 
formation it  acts,  have  acted  under  the 
solemnities  of  an  oath.  And  if  it  does  not 
appear  from  its  records,  that  it  has  done  so, 
it  is  the  duty  of  the  appellate  tribunal,  in 
its  turn,  to  protect  the  public  interest,  by 
reversing  the  irregular  proceeding.  No  act 
of   a  party  contesting  the  establishment  of 
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the  road,  can  waive  a  requisition  intro- 
duced, not  for  bis  benefit,  but  for  the  bene- 
fit of  the  community.  He  may  himself  be 
interested  in  having  the  road,  though  he 
may  complain  of  the  inadequacy  of  the 
damages.  Indeed,  from  a  report  of  viewers 
not  sustained  by  oath,  the  court  cannot 
even  satisfactorily  know,  that  the  persons 
summoned  are  persons  through  whose  land 
the  road  will  pass ;  and,  therefore,  it  can- 
not appear  that  proper  persons  are  before 
the  court,  who  would  have  power  to  waive 
this  error  in  the  proceedings,  if  indeed  that 
power  can  be  held  to  exist  in  any  party  to 
the  record. 

I  am  of  opinion,  therefore,  that  the  pro- 
ceedings should  be  reversed  up  to  the  ap- 
pointment of  the  viewers ;  and  the  cause 
sent  back  to  the  county  court,  to  be  further 
proceeded  in. 

The  other  judges  concurring,  order  re- 
versed Ac,  and  case  remanded  to  the  county 
court.  

615         *Betty  and  Others  v.  Horton. 

July,  188S,  Iiewisburff. 
(Absent  Bbooks  and  Qbbbn,  J.) 

Slaves— Salt  for  PreedonH-laporUtloa  Into  Virghita 
Contrary  to  5tatute«—Caje  at  Bar.— in  a  paaper  suit 
t)y  persons  held  in  bondage  to  recover  freedom, 
the  jury  finds,  that  Blake,  a  native  of  Massachu- 
setts, came  to  Virginia,  married  here,  and  ac- 
quired by  his  wife  two  female  slaves  :  returned 
to  Massachusetts  in  1707,  carrsrinf  his  wife  and 
family  with  him  and  these  two  slaves :  settled 
and  entered  into  mercantile  business  at  Boston, 
and  declared  his  purpose  to  spend  his  life  there  : 
but.  in  17W.  he  returned  with  his  family  to  Vir- 
ginia, and  brouffht  back  with  him  those  two 
females,  as  his  slaves,  and  thenceforth  continued 
to  hold  them  here  as  slaves;  and  the  suit 
by  them  and  their  children  for  freedom,  was 
brouffht  in  1828  :  Hbld,  1.  Blake  was  not  a  citizen 
of  Virginia,  but  a  citizen  of  Massachusetts,  domi- 
ciled there,  in  1798.  when  he  imported  the  plain- 
tiffs into  Virfirinia,  and  they  arc  entitled  to  their 
freedom,  for  being  imported  by  him  contrary  to 
the  provisions  of  the  sUtnte  of  1792, 1  Old  Rev. 
Code.'  ch.  108.  S  2.  8.  4:  and  2.  tho*  the  jury  might, 
from  the  lensrth  of  time,  have  inferred  due  com- 
pliance with  the  requisitions  of  that  statute,  at 
the  time  of  importation,  yet  as  the  jury  had  not 
found  such  compliance,  the  court  could  not  pre- 
sume or  infer  it 

5ttlt  for  Proedom— PUdntlfff  Free  by  Constitution  of 
State  from  Which  Imported— Effect— It  seems,  that 
the  two  females  carried  by  Blake  to  Massachu- 
sette.  were  free  persons  by  the  constitution  of 
that  state,  as  expounded  by  her  judicial  tribu- 
nals :  and  the  plaintiffs  would,  on  that  ground 
also,  be  entitled  to  recover  their  freedom. 

This  was  a  suit  in  forma  pauperis,  for 
the  recovery  of  freedom,  brought  in  1828, 
by   Betty,     Pleasant,    and    their   children 


«5pecial  Verdict— Inferences  by  Court— Although  it 
is  an  inflexible  rule  that  the  court  upon  a  special 
verdict  cannot  confer  other  facts  from  those  found, 
yet  it  is  the  province  of  the  court  to  make  all  legal 
inferences  from  the  facts  found  In  the  verdict. 
Layne  v.  Norrls,  10  Gratt.  242.  citing  the  principal 
case,  Robertson  v.  Ewell,  S  Munf .  1 ;  Brown  v.  Fer- 
guson. 4  L.eigh  87,  Charlton  v.  Gardner.  11  Leigh 
881.  and  PurceU  v.  Wilson,  4  Gratt.  16. 


against  Horton,  in  the  circuit  conrt  of  Kana- 
wha. The  pleading's  were  in  the  usual 
form,  and  the  issue  made  up  on  the  ques- 
tion, whether  the  plaintiffs  were  bond  or 
free? 

The  jury  found  a  special  verdict,  stating, 
that  one  Blake,  who  was  born  in  the  state 
of  Massachusetts,  when  a  young  man,  re- 
moved to  the  county  of  Southampton,  Vir- 
ginia, married  there,  and  received  with  his 
wife  two  slaves,  the  plaintiffs  Betty  and 
Pleasant.  That  some  time  after  his  mar- 
riage, and  in  the  year  1797,  he  left 
616  Virginia  with  his  *wife  and  child, 
carrying  with  him  those  two  slaves, 
then  small  girls,  and  arrived  at  Boston 
in  July  1797.  That  havincf  spent  about 
three  months  in  visiting  his  friends  and 
relations,  he  rented  a  house  in  Boston  in 
which  he  and  his  family  resided,  opened  a 
store  under  the  firm  of  £.  G.  Blake  &  Co. 
and  declared  that  he  intended  to  spend  the 
rest  of  his  days  there.  That  he  continued 
to  reside  and  carry  on  business  at  Boston, 
till  July  or  August  1798,  when,  his  business 
not  being  prosperous,  and  his  wife  being 
in  bad  health,  he  disclosed  his  intention  of 
returning  to  Virginia;  and,  closing  his 
business,  he  left  Boston  for  Virginia,  in 
September  1798,  bringing  with  him  his  fam- 
ily, and  the  two  plaintiffs  Betty  and  Pleas- 
ant. And  that  Betty  since  her  return  has 
had  two  children.  The  constitution  of 
Massachusetts  was  also  found  as  part  of 
the  verdict.  And  the  question  referr^  to 
the  court  was,  whether  upon  this  state  of 
facts  the  plaintiffs  were  entitled  to  their 
freedom  or  not? 

The  circuit  superiour  court  of  Kanawha 
held,  that  they  were  not  free,  and  gave 
judgment  for  the  defendant.  A  petition 
was  presented  to  this  court,  on  behalf  of 
the  paupers,  praying  a  supersedeas  to  the 
judgment;  which  was  allowed. 

Peyton  and  Johnson,  assigned  counsel 
for  the  plaintiffs  in  error,  argued, 
1.  That,  supposing  Blake,  upon  the  facts 
found  in  the  special  verdict,— that  is,  by 
his  merely  removing  to  Virginia  and  tak- 
ing a  wife  here,  without  any  intention 
found  of  permanently  abiding  here, — ac- 
quired a  domicil  in  and  became  a  citisen 
of  Virginia  (which,  however,  they  should, 
if  it  were  necessary,  deny) ;  yet,  by  return- 
ing with  his  family  to  Massachusetts, 
where  he  was  born,  and  settling  there, 
with  the  declared  intention  of  spending 
the  rest  of  his  days  there,  he  wholly  aban- 
doned his  Virginia  domicil,  resumed  the 
domicil  of  his  birth,  and  was  a  citizen  of 
Massachusetts,  2  Kent's  Comm.  346.  He 
resided  fourteen  months  at  Boston,  with  in- 
tent to  reside  permanently ;  and  that,  by 
the  constitution  of  Massachusetts  would 
have  made  him  a  citizen  of  that  state ; 
617  even  though  he  had  been  *born  a  cit- 
izen of  Virginia.  And  by  the  consti- 
tution of  Massachusetts,  too,  as  early 
expounded  by  her  courts  of  justice,  and  uni- 
formly administered,  the  two  infant  slaves, 
which  he  carried  from  Virginia  to  Boston, 
and  kept  with  him  during  his  residence 
there,  were  free;  2  Kent's  Comm.  205; 
Winchendon  v.  Hatfield,  4  Mass.  Rep.  128. 
And  Blake  being  a  citizen  of  Massachu- 
setts, domiciled  there,  and  having  volanta- 
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rily  carried  these  persons  thither,  kept 
them  there  for  fourteen  months,  and  sub- 
jected himself  and  them  to  the  jurisdiction 
of  that  state,  his  rights  and  theirs  were 
justly  to  be  determined  by  the  laws  of 
Massachusetts.  These  people  then,  being 
thus  free  persons  in  Massachusetts,  could 
not  be  enslaved  by  being  brought  to  Vir- 
ginia; Griffith  V.  Fanny,  Gilm.  143;  Hun- 
ter V.  Fulcher,  1  Leigh  172.  But  2.  they 
xnaintained,  that  the  plaintiffs  were  entitled 
to  freedom  by  the  provisions  of  the  statute 
of  1792,  concerning  slaves,  free  ne- 
618  groesand  mulattoes.*  For  the  ♦spec- 
ial verdict  finding  that  the  plaintiffs 
were  imported  into  Virginia  by  Blake,  and 
finding  in  effect  that  Blake  was  not  a  cit- 
izen of  Virginia  and  omitting  to  find  any 
compliance  with  the  provisions  of  the  4th 
section  of  the  statute,  it  must  be  taken, 
that  they  were  imported  contrary  to  the 
statute;  and  having  been  kept  here  more 
than  one  year,  they  were  by  force  of  the 
statute  free. 

Summers  and  C.  Baldwin,  for  the  defend- 
ant, said,  1.  That  the  provision  of  the  con- 
stitution of  Massachusetts,  which  (it  was 
said)  the  courts  of  that  state  had  expounded 
into  a  general  act  of  emancipation,  was 
exactly  like  the  declaration  in  our  own  bill 
of  rifl^hts ;  the  language  of  the  former  be- 
ing ''that  all  men  are  born  free  and  equal," 
and  that  of  the  latter,  ''that  all  men  are  by 
nature  equally  free  and  independent. ' '    And 


•1  Old  Rev.  Ck>de,  ch.  106,  f  8.  8.  4.  Pleasants's  edl. 
pp.  180. 7.  The  proYlslons  or  the  statute  are  as  fol> 
lows: 

**S  2.  Slaves,  which  shall  hereafter  be  brooffht 
into  this  commonwealth,  and  kept  therein  one 
whole  year  together,  or  so  long  at  different  times 
as  shall  amount  to  one  year,  shall  be  free.  S  8. 
Every  person  hereafter  importing  slaves  into  this 
commonwealth,  contrary  to  this  act,  shall  forfeit 
and  pay  the  sum  of  800  dollars  for  every  slave  so  im- 
ported :  and  every  person  selling  or  buying  any 
such  slaves,  shall  in  like  manner  forfeit  and  pay  the 
sum  of  100  dollars  for  every  slave  so  sold  or  bought: 
one  moiety  of  which  forfeitures  shall  be  to  the  use 
of  the  commonwealth,  and  the  other  moiety  to  him 
or  them  that  will  sue  for  the  same,  to  be  recovered 
by  action  of  debt  or  information  in  any  court  of 
record.  $  4.  Provided,  That  nothing  in  this  act  con- 
tained shall  be  construed  to  extend  to  those  who 
may  incline  to  remove  from  any  of  the  U.  States, 
and  become  citizens  of  this,  if  within  sixty  days  af- 
ter such  removal  he  or  she  shall  take  the  following 
oath  before  some  justice  of  the  peace  of  this  com- 
monwealth :  '*!.  A.  B.  do  swear,  that  my  removal 
into  the  state  of  Virginia,  was  with  no  intent  of 
evading  the  laws  for  preventing  the  further  impor- 
tation of  slaves,  nor  have  I  brought  with  me  any 
slaves,  with  an  intention  of  selling  them,  nor  have 
any  of  the  slaves  which  I  have  brought  with  me. 
t>een  imported  from  Africa,  or  any  of  the  West  In- 
dia islands,  since  the  first  day  of  November,  one 
thousand  seven  hundred  and  seventy-eight  So 
help  me  God"— Nor  to  any  persons  claiming  slaves 
"by  descent,  marriage  or  devise  ;  nor  to  any  citizens 
of  this  commonwealth,  being  now  the  actual  owners 
of  slaves  within  any  of  the  U.  States  and  removing 
such  hither :  nor  to  travellers  and  others  making  a 
transient  stay,  and  bringing  slaves  for  necessary 
attendance,  and  carrying  them  out  again." 

The  statute  of  1790,  Id.  ch.  300,  pp.  804,  5.  provided, 
"that  it  shall  and  may  be  lawful  tor  any  citizen  of 
the  U.  States,  residing  in  or  owning  lands  within 
this  state,  who  has  carried  or  may  carry  any  slave 
or  slaves  bom  within  this  state,  into  any  other 
state,  and  who  has  not  sold  or  hired,  or  shall  Dot 
hereafter  sell  or  hire  out  such  slaves,  to  bring  him, 
her  or  them,  back  again  into  Virginia,  without  in- 
curring any  penalty  therefor,  nor  shall  such  slave 
or  slaves  be  entitled  to  freedom  on  that  account. 
Provided  always.  That  if  any  such  slave  or  slaves 
be  entitled  to  freedom  under  the  laws  of  that  state, 
to  which  be.  she  or  they  may  have  been  or  shall 
hereafter  be  removed,  such  right  shall  remain  : 
any  thing  in  this  act  notwithstanding."— Note  in 
Original  Edition. 


admitting  the  authority  of  the  judicial  de- 
cisions of  Massachusetts,  as  to  the  effect 
and  meaning  of  this  provision,  so  far  as 
the  people  and  the  policy  of  that  state  were 
concerned,  they  said,  the  interpretation  put 
upon  the  provision  there,  could  not  be  ad- 
mitted here,  without  acknowledging,  that 
our  own  understanding  of  the  like  provision 
in  our  bill  of  rights,  was  erroneous,  and 
shaking    the  tenure  of  all    slave  property. 

In  truth,  however,  the  judicial 
619      ^exposition    of    the    constitution    of 

Massachusetts,  was  not  found  in  this 
special  verdict;  only  the  constitution  itself 
was  found ;  and  the  coturt  could  not  assume 
that  there  was  any  such  judicial  exposition 
of  it.  But,  supposing  there  was  such  judi- 
cial exposition  of  the  constitution  of  Massa- 
cusetts,  and  that  it  was  right,  so  far  as  it> 
affected  the  status  of  the  plaintiffs  while 
remaining  there,  it  did  not  follow,  that, 
when  they  were  brought  back  to  Virginia, 
the  law  of  Massachusetts  followed  them, 
and  was  of  force  to  make  them  free  here, 
— and  free  too  from  their  birth, — for  that 
would  be  the  effect  of  declaring  them  free 
in  this  state,  by  force  of  the  law  of  Massa- 
chusetts. It  had  been  decided,  that  the 
laws  and  judicial  decisions  of  the  state  of 
Ohio,  declaring  a  person  free,  if  inconsis- 
tent with  the  laws  and  policy  of  our  own 
state,  could  not  be  respected  and  enforced 
here;  Lewis  v.  FuUerton,  1  Rand.  15. 
Blake  was  the  lawful  owner  of  these  slaves 
in  Virginia  in  1797;  he  carried  them  with 
him  to  Massachusetts,  by  the  laws  of  which 
country  (let  it  be  admitted)  they  could  not 
be  lawfully  held  as  slaves ;  kept  them  there 
little  more  than  a  year;  and  then  brought 
them  back  to  Virginia,  where  he  had  law- 
fully acquired  them  as  slaves,  and  con- 
tinued to  hold  them  as  slaves,  under  our 
laws :  they  were  slaves  here,  notwithstand- 
ing the  residence  of  their  owner,  with  them 
in  his  possession,  in  Massachusetts.  Wil- 
liams V.  Brown,  3  Bos.  &  Pull.  69,  and  the 
case  of  The  Mongrel  woman  Grace,  decided 
by  lord  Stowell.  2.  They  contended,  that 
these  people  were  not  emancipated  by  force 
of  the  statute  laws  of  Virginia.  The  pro- 
visions of  the  statute  did  not  apply  to  the 
case  of  a  citizen  of  Virginia,  being  then 
the  owner  of  slaves  in  another  state  of  the 
union,  and  ren^oving  such  slaves  hither; 
and  it  authorized  citizens  of  another  state 
removing  to  and  becoming  citizens  of  this, 
to  import  slaves  with  them,  provided  they 
complied  with  the  provisions  contained  in 
the  4th  section  of  the  statute.  Then,  by 
the  statute  of  1796,  any  citizen  of  the 
U.  States  residing  or  owning  lands  in  this 
state,  who  had  carried  slaves  born  here  to 
another  state,  and  had  not  sold  them  there, 

might  lawfully  bring  them  back 
620      again  to  ^Virginia,    and   such  slaves 

were  not  entitled  to  freedom  on  that 
account.  Now,  they  said,  the  special  ver- 
dict found,  that  Blake  removed  to  Virginia, 
— meaning  that  he  migrated  to  this  state, 
in  the  general  sense  of  that  word, — that  he 
came  here  to  live  here;  it  found,  that  he 
married  in  Virginia;  and  then,  without 
finding  how  long  he  remained,  the  verdict 
found,  that  he  left  Virginia,  and  went  back 
to  Massachusetts.  He  was,  then,  domiciled 
in    Virginia,    and    so   became  a  citizen  of 
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this  state.  When  he  went  back  to  Massa- 
chusetts, and  resumed,  for  a  brief  space, 
his  native  domicil,  he  did  not  thereby  so 
absolutely  lose  the  citizenship  of  Virginia 
he  had  previously  acquired,  that,  upon  his 
subsequent  return  to  Virginia,  and  abiding 
here,  he  was  no  longer  a  citizen  of  this 
state,  in  virtue  of  his  first  acquisition  of 
that  character.  He  was  a  citizen  of  Vir- 
ginia, who  had  carried  Virginia  bom  slaves 
from  Virginia  to  Massachusetts,  held  them 
in  his  own  service  there,  and  then  brought 
them  back  to  Virginia.  But,  even  if  he  had 
not  been  a  citizen  of  Virginia,  but  a  citi- 
zen of  Massachusetts,  at  the  time  of  his 
second  migration  to  this  state,  he' had  a 
right  to  bring  these  persons,  Virginia  born 
slaves  as  they  were,  back  with  him  to  Vir- 
ginia. And  after  the  lapse  of  thirty  years 
from  the  time  they  were  so  brought  back  to 
Virginia  as  slaves,  the  court  must  presume 
omnia  recte  acta ;  that  they  were  lawfully 
brought  back;  that  Blake  complied  with 
all  the  requisitions  of  the  4th  section  of  the 
statute  of  1792,  to  entitle  him  to  import  and 
hold  them  as  slaves ;  and  that  he  lawfully 
continued  to  hold  them  in  slavery,  which 
was  the  status  in  which  they  were  born. 
Abraham  V.  Matthews,  6  Munf.  159;  George 
V.  Parker,  4  Rand.  659. 

CARR,  J.  I  think  it  clear,  upon  the 
findings  in  this  special  verdict,  that  Blake 
never  lost  the  character  of  citizen  of 
Massachusetts  which  he  had  by  his  birth. 
He  removed  to  Virginia,  married  a  wife 
here,  received  the  two  slaves  with  her,  and 
returned,  with  his  wife  and  child,  and  the 
two  slaves,  to  Massachusetts.  This  might 
all  have  been  done  in  a  residence  of  twelve 
months.  The  jury  finds  no  declara- 
621  tion  *made  by  him  of  any  intention 
to  make  a  permanent  settlement  in 
Virginia;  no  house  or  land  bought;  no 
business  followed ;  nothing  to  distinguish 
him  from  a  sojourner  in  the  land.  He 
married  a  citizen  of  this  state,  to  be  sure ; 
but,  it  would  seem,  only  to  take  her  to  his 
own  country.  In  Murray  v.  M'Carty,  2 
Munf.  393,  it  was  decided,  that  a  Virginian 
marrying  in  Maryland,  going  thither,  with 
the  declared  intention  of  residing  in  the 
state,  and  living  there,  between  three  and 
four  years,  did  not  lose  his  citizenship 
here.  In  Bamett  v.  Sam,  Gilm.  232,  Mrs. 
Teas  removed  to  North  Carolina,  and  re- 
sided there  three  years ;  yet  on  her  return, 
it  was  decided,  that  **never  having  re- 
nounced her  character  of  citizen  of  Vir- 
ginia, nor  acquired  that  of  citizen  of  North 
Carolina,  she  did  not  come  within  the 
fourth  section  of  the  statute  of  1792.  If 
these  cases  are  authority  (and  they  have 
never  been  overruled),  they  decide  the  point, 
that,  under  the  finding  here,  Blake  never 
ceased  to  be  a  citizen  of  Massachusetts. 
He  carried  the  slaves  to  Boston,  with  the 
declared  intention  of  a  permanent  residence 
there ;  rented  a  house ;  opened  a  store ;  and, 
his  business  disappointing  him,  and  his 
wife's  health  failing,  he  returned,  after  a 
residence  of  about  fourtf»en  months,  to  Vir- 
ginia. I  am  clearly  of  opinion,  that  on 
thus  returning,  and  bringing  the  slaves 
with  him,  he  came  fairly  within  the  gen- 
eral prohibition  of  the  statute  of  1792,  and 
could    only  protect    himself,    by  going  be- 


fore a  magistrate  within  sixty  days,  and 
taking  the  oath  thereby  prescribed. 

It  was  said,  that  after  the  great  lapse  of 
time  which  has  taken  place,  it  ought  to  be 
presumed,  that  every  thing  was  properly 
done  which  the  law  required.  This  might 
have  been  a  proper  subject  for  a  motion  to 
the  court  to  instruct,  or  a  fair  argument  to 
the  jury,  who  were  at  liberty  to  draw  con- 
clusions from  facts :  but  it  is  too  well  set- 
tled to  be  questioned,  that  upon  a  special 
verdict,  the  court  can  presume  nothing. 
See  Abraham  v.  Matthews,  6  Munf.  159; 
M'Michen  v.  Amos,  4  Rand.  134;  George 
V.  Parker,  Id.  659. 

Thinking  the   point,    on    which    I    have 

rested  my  opinion    very    clear,  I  have    not 

noticed  the  effect,  on  this  subject,  of 

622  *the    constitution    of    Massachusetts 
and  their  judicial  construction  of  it. 

I  will  remark,  however,  that  my  impression 
is,  that  from  this  source,  as  well  as  that  I 
have  relied  on,  the  paupers  derive  a  good 
claim  to  their  freedom.  But  it  is  a  point 
which  I  have  not  been  able  (for  the  want 
of  books)  so  thoroughly  to  investigate  as  I 
could  wish. 

I  am  of  opinion,  that  the  judgment 
should  be  reversed,  and  judgment  entered 
for  the  plaintiffs  in  error. 

CABELL,  J.,  concurred. 

TUCKER,  P.  The  plaintiffs  in  this  case 
rest  their  right  to  freedom,  1.  upon  the 
constitution  and  laws  of  the  state  of  Massa- 
chusetts, and  2.  upon  the  statute  law  of 
Virginia.  It  is  contended,  that  Betty  and 
Pleasant,  by  being  removed  by  their 
master  from  Virginia  to  Boston,  in  1797, 
became  free  under  the  former;  or  if  not, 
that  their  removal  back  again  to  Virginia, 
after  they  had  lost  the  character  of  Vir- 
ginia slaves,  gave  them  a  right  to  freedom 
under  the  statute  of  1792,  at  that  time  in 
force. 

As  to  the  first;  the  jury  has  found  the 
constitution  of  Massachusetts,  containing^ 
a  provision,  like  our  own  bill  of  rights, 
declaring  that  *  *all  men  are  bom  free  and 
equal."  This,  it  would  seem,  is  the  only 
provision  in  the  laws  or  constitution  of 
that  state,  upon  this  interesting  subject. 
Looking  to  the  actual  state  of  that  com- 
monwealth, and  knowinfif,  as  we  all  know, 
that  its  slaves  were  few  in  number,  at  the 
time  of  the  adoption  of  its  constitution, 
we  should  be  disposed  to  take  this  declara- 
tion less  as  an  abstraction,  than  we  must 
regard  that  which  is  contained  in  our  own 
bill  of  rights.  We  should  readily  extend 
it  to  mean  at  least  as  much  as  the  com- 
mon law,  which  does  not  recognize  slavery 
as  reconcileable  with  a  residence  upon 
birtish  soil.  I  am  inclined  to  think,  how- 
ever, it  may  go  farther.  The  common  law, 
I  take  it,  is  to  be  considered  rather  as  de- 
claring the  mere  status  of  the  party,  while 
in  Great  Britain,  than  as  annulling  the 
bond  by  which  he  is  fettered,  unless  he 
asserts  his  right  and  establishes  it  by 
the    adjudication      of     a    competent 

623  tribunal.     *^Then,    indeed,    it    passes 
in    rem  adjudicatam;  and,  upon  well 

received  principles  of  national  law,  this 
decision  upon  the  right,  by  a  tribunal 
having  complete  jurisdiction  over  the  sub- 
ject, is  conclusive  every   where.     But,    nn- 
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less  the  right  of  the  slave  is  so  asserted 
and  established,  the  commua  law  has  not 
the  effect  of  knocking  off  his  shackles ; 
nor  can  it  be  invoked  as  his  protector, 
upon  his  return  to  that  country  where  he 
had  formerly  been  a  slave.  Such,  I  incline 
to  think,  is  the  substance  of  the  cases  of 
Williams  v.  Brown,  3  Bos.  A  Pull.  69,  and 
of  *'The  Mongrel  woman  Grace,"  decided 
by  lord  Stowell,  and  mentioned  by  counsel 
and  by  judge  Green  in  Hunter  v.  Fulcher, 
1  I^igh  179^  181.  In  Massachusetts,  how- 
ever, it  seems,  that  the  constitution  of  the 
state  must  have  been  interpreted  to  have  a 
more  extensive  operation,  as  it  appears  to 
have  been  decided,  that  the  issue  of  a  fe- 
male slave,  though  born  prior  to  the  consti- 
tution, was  free;  2  Kent's  Comm.  205.  If 
this  be  so,  the  constitution  has  received 
an  interpretation,  which  goes  to  divest  the 
title  of  the  master,  to  break  the  bonds  of 
the  slave,  and  to  annul  the  condition  of 
servitude.  It  emancipates  and  sets  free, 
by  its  own  force  and  efficacy,  and  does  not 
await  the  enforcement  of  its  principles 
by  judicial  decision.  It  is  more  operative 
than  the  common  law,  and  more  resembles 
the  effect  of  our  statute  declaring  free  all 
slaves  imported  contrary  to  law.  But  this 
depends  upon  the  construction  of  the  con- 
stitution of  Massachusetts  by  its  courts, 
which  we  would  of  course  respect  and  fol- 
low, if  we  were  sufficiently  advised  of 
them.  But  without  their  reports  here,  we 
should,  perhaps,  venture  too  far  to  rest  our 
decision  upon  the  Massachusetts  constitu- 
tion. It  is  not  deemed  necessary.  The 
case  may  be  decided  upon  the  v  irginia  law. 

By  the  statute  of  1792,  it  was  declared 
(and  the  provision  was  in  force  at  the  time 
of  this  transaction),  that:  ** slaves  which 
should  thereafter  be  brought  into  this  com- 
monwealth, and  kept  therein  one  whole 
year,  or  so  long  at  different  times  as  should 
amount  to  one  year,  should  be  free."  From 
the  operation  of  the  statute  were  excepted 
**  those  persons  who  might  incline  to  re- 
move from  any  of  the  U.  States  and 
624  become  *citizens  of  this,  upon  taking 
certain  oaths  within  a  limited  time." 

In  this  case,  it  appears,  that  Blake  was  a 
native  of  Massacuhsetts,  who,  when  a 
young  man,  removed  to  Southampton,  Vir- 
ginia, married,  and  received  the  negroes 
Betty  and  Pleasant  with  his  wife.  It 
might,  perhaps,  well  be  questioned,  whether 
by  this  finding  we  should  be  justified  in  in- 
ferring that  Virginia  became  the  domicil 
of  Blake,  as  it  appears,  that,  some  time 
after  his  marriage,  he  took  his  wife  and 
slaves  to  his  native  state,  and  there  went 
into  business.  Admit,  however,  that  he 
did  acquire  a  domicil  in  Virginia,  we  next 
find,  that  he  left  this  state  in  1797,  taking 
with  him  his  wife  and  child,  and  the 
plaintiffs,  then  small  girls.  He  arrived  in 
Boston  in  July  1797,  where  he  spent  three 
months  in  visiting  his  friends,  after  which 
he  rented  a  house,  in  which  his  family 
resided,  opened  a  store,  and  declared  his 
intention  to  spend  the  rest  of  his  days 
there ;  and  there,  accordingly,  he  continued 
to  reside  and  carry  on  business  until  July 
or  August  1798.  This  constituted  a  com- 
plete domicil  in  Boston.  Whether  Blake 
ever  had  a  domicil  in  Virginia  or  not,  it  is 


very  certain,  that  no  evidences  or  declara- 
tions are  found  of  his  intention  to  make  it 
the  place  of  his  permanent  abode;  and 
when,  therefore,  he  returned  from  this 
absence,— of  what  duration  we  know  not, 
— to  the  land  of  his  nativity,  which  he  does 
not  appear  to  have  renounced,  and  declared 
his  intention  of  spending  his  life  there, 
and  set  up  an  establishment  and  a  mercan- 
tile concern,  I  cannot  but  consider  him  as 
reinvested,  to  all  intents  and  purposes, 
with  his  original  character  of  a  man  of 
Massachusetts.  To  Virginia  he  was  no 
longer  bound.  He  had  owed  her  a  tempo- 
rary allegiance  for  temporary  protection, 
but  the  tie  was  dissolved,  so  soon  as  he 
returned  to  his  native  state,  and  settled 
himself  in  business,  with  a  design  of  per- 
manent residence 

As  to  the  length  of  time  of  his  residence 
in  Boston,  that,  it  would  seem,  is  unim- 
portant, except  as  an  index  of  his  real  pur- 
pose. **There  is  no  fixed  or  definite  period 
of  time,"  says  chancellor  Kent,  ** requisite 
to  create  the  domicil  of  a  party.  The  resi- 
dence to  create  it,  may  be  long  or 
625  short,  according  *to  circumstances. 
It  depends  on  the  actual  or  presumed 
intention  of  the  party."  2  Kent's  Comm. 
346,  in  note.  As  soon  as  the  act  is  un^ 
equivocally  done,  and  the  intent  clearly 
demonstrated  to  fix  the  residence  or  domicil 
of  the  party,  so  soon  do  all  the  conse- 
quences flow  from  the  establishment  of  that 
domicil.  From  the  moment  the  intent  of 
Blake  was  shown  by  the  correspondence  of 
his  acts  with  his  declared  intention  to  make 
Boston  his  permanent  residence,  he  be- 
came at  once  domiciliated  there.  And 
if  he  had  removed  the  next  day  to  Virginia, 
although  that  might  have  thrown  doubts 
over  the  sincerity  of  his  previous  declara- 
tions, it  would  not  have  changed  his  status 
for  the  time  being,  if  we  could  rest  assured 
that  those  previous  acts  and  declarations 
had  indeed  been  bona  fide. 

Blake,  then,  having  become  an  inhabi- 
tant of  Boston,  resident,  and  domiciliated 
there,  in  about  twelve  months,  is  induced 
by  the  state  of  his  wife's  health,  to  change 
his  plans,  and  come  to  Virginia  once  more. 

Having  acquired  a  residence  or  domicil 
in  Boston,  he  was  in  the  strictest  sense  of 
the  words  of  our  statute,  **a  person  desir- 
ous of  removing  from  one  of  the  U. 
States."  But  be  this  as  it  may,  when  he 
came  to  Virginia  with  his  slaves,  their 
destiny  having  been  linked  to  that  of  their 
master,  and  they  having  acquired  like  him 
a  Boston  home,  he  was  bringing  into  Vir- 
ginia, slaves  which  had  ceased  to  belong  to 
this  commonwealth.  This  was  directly 
within  the  law. 

The  verdict  is  not  very  definite  as  to  the 
length  of  time  the  slaves  were  or  have  been 
in  Virginia,  all  together.  But  in  M*Mic- 
hen  V.  Amos,  4  Rand.  134,  it  was  very 
justly  said,  that  the  same  strictness,  as 
to  form,  will  not  be*  required  in  actions  for 
freedom  as  in  other  cases.  For,  the  master 
is  deeply  interested  in  not  prolonging  the 
litigation  by  mere  technicalities.  Here 
we  find,  that  Blake  left  Boston  for  Vir- 
ginia in  1798,  bringing  the  slaves  with 
him ;  and  we  find,  that  since  her  return, 
Betty   has    had  two    children;  and    she  is 
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liere,    moreover,     when    she    exhibits    her 

petition     thirty     years     afterwards.      We 

must  take    it,    then,  that  she  was  brought 

back  to  Virginia,  and  has   been  kept 

626  here    *more    than   one    whole    year; 
and  if  so,  she  is  free,  unless  her  mas- 
ter complied  with  the  law. 

There  is  no  question,  that  after  twenty 
years  a  jury  may  presume,  that  the  requisi- 
tions of  this  statute  haye  been  complied 
with,  if,  in  the  meantime,  there  has  been 
no  suit  for  freedom,  and  if  there  be  no  cir- 
cumstances to  repel  the  presumption.  5 
Munf.  542;  6  Munf.  159;  4  Rand.  141,  659. 
In  all  these  cases,  the  principle  is  clearly 
recognized.  But  the  jury  alone  can  pre- 
sume this  fact.  It  is  like  most  presump- 
tions, liable  to  be  rebutted,  and  therefore 
cannot  be  made  by  the  court.  In  this  case, 
the  verdict  is  silent,  and  the  fact  must 
therefore  be  taken  to  be  against  the  defend- 
ant. 

The  consequence  is,  that  the  plaintiffs 
are  entitled  to  their  freedom,  and  to  a  judg 
ment  in  their  favor  upon  the  verdict  of 
the  jury. 

Judgment  reversed,  and  judgment  entered 
for  the  paupers.    

627  ^French  v.  The  Successors  of  The  Loyal 

Company. 

July.  1834.  Lewlsburff. 
(Absent  Bbqckbnbbouoh.  J.) 

Patents— Sarvey  under    Orders  of  Colonial  CoancU— 
Bffect  of  Failure  to  Carry  Survey  Into  Orant.*— A 

survey  of  land  made  for  Tbe  LK>yal  Company 
-or  its  assiffnee.  under  orders  of  the  colonial  coun- 
cil, tho*  recognized  by  the  statute  of  1779  for  set- 
tling the  risrhts  of  claimers  to  unpatented  lands, 
and  held  valid  by  the  court  of  appeals,  not  belntr 
carried  into  (rrant.  does  not.  any  more  than  a  sur- 
vey under  a  treasury  warrant,  vest  any  legal  title 
in  the  company,  or  its  assignee:  and  land  so  sur- 
veyed for  the  company,  is  still  waste  and  appro- 
priated land,  within  tbe  meaning  of  the  land  laws, 
subject  to  location,  survey  and  grant,  upon  a 
treasury  warrant,  and  such  grant  passes  the  legal 
title  to  the  Junior  locator,  tho'  equity  may  relieve 
the  company  against  it,  for  fraud  practised  by 
him  in  procuring  the  grant 
Same— 5anie— Same— Case  at  Bar.— Therefore,  where 
a  survey  was  made  upon  the  rights  of  The  Loyal 
Company  for  J.  and  J.  assigned  the  survey  to  P. 
and  P.  assigned  it  to  F.  and  F.  holding  under  the 
survey  and  having  full  notice  of  the  lien  of  the 
company  on  the  land  for  its  dues,  locates  it  under 
a  treasury  warrant,  has  it  surveyed,  and  gets  a 
«rrant  for  it.  Iho'  this  was  a  fraud  in  F.  the  grant 
passed  the  legal  title  to  him. 


•Patents— Rights  Acquired  under  Survey  by  Order  of 
Colonial  CoundL— By  an  order  of  council  on  the  12th 
of  June.  1749,  confirmed  by  a  decree  of  the  court  of 
appeals  in  1878,  800.000  acres  of  land  was  granted  to 
the  Loyal  Company,  and  was  surveyed  in  1774.  The 
rights  under  this  grant,  acquired  by  entry  and 
survey,  stand  apon  no  higher  footing  than  rights 
acquired  by  entry  and  survey  under  a  land-office 
treasury  warrant:  and  in  both  cases  until  patented 
the  land  are  waste  and  unappropriated,  and  liable 
to  location  by  other  parties.  Cline  v.  Catron.  22 
GratL  878.  890.  citing  the  principal  case. 

Adverse  Possession— Interlock.— See.  citing  the 
principal  case,  Cline  v.  Catron.  22  Gratt  898;  foot- 
note to  Koiner  v.  Rankin.  11  Gratt  420. 
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—And  a  purchaser  from 
F.  without  notice  of  the  rights  of  the  company, 
or  of  F.'s  fraud  in  procuring  the  grant,  acquires 
the  legal  title,  and  cannot  be  affected  by  the  equity 
of  the  company. 
Notice— Actualt—Constructlve.t— The  doctrine  of  ac- 


tNotlce— Inferred  from  Circumstances.— In  Farley  v. 
Bateman.  40  W.  Va.  640.  542.  22  S.  £.  Bep.  72,  it  was 
held  that  the  fact  that  a  subsequent  purchaser  had 
notice  of  a  prior  undocketed  judgment  may  be 
inferred  from  circumstances  as  well  as  proved  by  di- 
rect evidence.  Judos  Dbnt.  in  delivering  the  opin- 
ion of  the  court,  said:  "The  question  .presented  in 
this  case  is  whether  the  defendant  Mann  was  a  par- 
chaser  for  valuable  consideration  without  notice  of 
plaintiffs*  undocketed  judgment  The  fact  of  notice 
may  be  inferred  from  circumstances,  as  well  as 
proved  by  direct  evidence:  and  where  the  facts  and 
circumstances  are  such  as  to  raise  a  presumption  of 
notice,  the  burden  of  proof  is  shifted,  and  it  de- 
volves upon  the  defendant  purchaser  to  prove 
want  of  notice.  Newman  v.  Chapman,  2  Rand. 
(Va.)  98:  Fr€f^c^  v.  Loyfd  Co.,  5  LHoh  085:  16  Am.  & 
Eng.  Enc.  Law  790." 

tConstructlve  Notice.— It  is  well  settled  that  what 
is  sufficient  to  put  a  person  upon  inquiry  will  charge 
him  with  actual  knowledge  of  the  facts  of  which  a 
diligent  pursuit  of  that  inquiry  would  have  in- 
formed him.  Hall  v.  Hall,  80  W.  Va.  785,  5  S.  E.  Bep. 
268,  citing  the  principal  case. 

And  in  Cain  v.  Cox,  28  W.  Va.  609,  it  is  said:  'It  is 
well  settled,  that  notice  is  any  knowledge  howerer 
acquired,  which  is  sufficient  to  put  a  party  on  en- 
quiry ;  for  the  law  imputes  a  personal  knowledge  of  a 
fact,  of  which  the  exercise  of  common  prudence  and 
ordinary  diligence  would  have  apprised  him.  If  the 
notice  is  of  this  character  only,  it  is  called  con- 
structive notice,  but  it  is  as  binding  on  a  pur- 
chaser, as  if  he  had  actual  personal  notice  of  all  of 
which  a  diligent  enquiry  would  have  informed  him. 
if  he  had  knowledge  of  such  facts  as  would  put  him 
upon  enquiries.  French  v.  Loyal  ComtMn/y,  5  Ltioh  697. 
especially  JUDOB  Cabkll's  opinion  from  665  to  657, 
Booth  «t  aL  V.  Barnum  etaL,9  Conn.  286.** 

In  Donnally  v.  Parker.  5  W.  Va.  801, 824,  on  the  au- 
thority of  the  principal  case,  and v.  Smith 

Low.  1  Atk.  Rep.  489.  it  was  held  that  the  provision 
in  a  recorded  contract  for  the  sale  of  land  giving 
the  purchaser  the  right  of  electing  as  to  the  tract 
he  should  take  was  sufficient  to  put  the  creditors  of 
the  vendors  on  enquiry,  and  that  they  were  bound 
to  enquire  whether  such  election  was  made  or  not 

To  the  point  that  purchasers  under  a  patent  are 
not  affected  by  constructive  notice  of  a  prior  entry, 
the  principal  case  was  cited  in  Donnell  v.  King,  7 
Leigh  401. 

On  the  subject  of  constructive  notice,  see  the 
principal  case  also  cited  in  DeVoss  v.  City  of  Rich- 
mond. 18  Gratt  847. 

Same— Possession  as  Notice  to  Purchasers.- In 
Campbell  v.  Fetterman,  20  W.  Va.  414,  on  the  au- 
thority of  Wilson  V.  Wall,  6  Wallace  88.  and  French 
V.  Loyal  Company,  5  Leioh  627,  it  was  held  that  a  person 
being  in  possession  of  land  is  notice  to  a  purchaser 
contracting  with  one  claiming  such  land  and  being 
out  of  possession,  and  makes  it  the  duty  of  such 
purchaser  to  inquire  the  nature  of  the  possession: 
and  he  is  chargeable  with  all  the  information  such 
inquiry  would  have  given  him  if  diligently  pursued. 

To  the  point  that  actual  possession  of  land  is  no- 
tice to  purchasers  of  the  rights  of  the  person  in 
possession.  Ellison  v.  Torpln.  44  W.  Va.  486, 30  S.  E. 
Rep.  191,  cites,  among  others,  the  principal  case. 
Western,  etc..  Co.  v.  Peytona.  etc,  Ca,  8  W.  Va.  409: 
Campbell  v.  Fetterman.  20  W.  Va.  809:  Chapman 
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taal  notice  to  a  purchaser  of  a  leral  title,  of  equi- 
table rig-hts  of  third  persons,  of  presumptive 
evidence  of  actual  notice,  and  of  constructive 
notice,  considered. 
LisPMMleiM$— Wbom  It  Affects.  B— A  lis  pendens  can 
only  affect  a  purchaser  of  the  subject  in  contro- 
versy from  a  party  to  the  suit 

This  was  an  appeal  from  a  decree  in 
chancery  of  the  circuit  superiotir  court  of 
Au^^usta.  The  facts  of  the  case  were  stated 
in  a  case  agp^eed  between  the  parties,  as 
follows : 

1.  Bj  an  order  of  council  of  the  colonial 
Sfoyernment,  dated  the  12th  July  1749,  leave 
was  gfi^Qted  to  John  L/ewis  and  thirty-nine 


▼.  Chapman,  91  Va.  807,  21  S.  E.  Rep.  818;  and  Kirby 
V.  Tallmadre,  160  U.  S.  879,  16  Sup.  Ct.  Bep.  849. 

The  principal  case  is  also  cited  in  Transportation 
Co.  V.  Pipe  Line  Co.,  2S  W.  Va.  618. 

Suae— Notice  to  Affent  Notice  to  Principal.— On 
proof  of  notice  to  an  asrent,  the  l€tw  at  once  impuUs 
notice  to  the  principal:  not  because  notice  to  the 
affentis  not  proof  that  the  principal  actuaUy  had 
notice  also,  but  because  it  is  a  fact  of  such  a  char- 
acter that  the  principal  ousrht  to  be  as  much  bound 
\>y  it  09  if  he  had  notice.  For  this  proposition,  the 
principal  case  is  cited  with  approval  in  Easley  v. 
Barksdale,  75  Va.  288;  Hart  v.  Sandy.  89  W.  Va.  6B6, 
20  S.  E.  Rep.  669. 

5uDe— Notice  to  Trustee  Notice  to  Cestnl  Que  Tnut. 
—It  is  a  well  settled  principle  of  law  both  in  Vir- 
ginia and  West  Virginia  that  notice  to  a  trustee  Is 
notice  to  his  eestuit  out  trutt.  Fidelity,  etc.,  Co.  v. 
Shenandoah  Valley  R.  Co.,  83  W.  Va.  2S9, 9  S.  E.  Rep. 
186  ;  Peurs  v.  Bain,  188  U.  S.  670,  10  Sup.  Ct  Rep.  868 ; 
both  dtinff  the  principal  case  and  Beverley  v. 
Brooke.  2  Lei^h  446. 

%Ub  Peudeai.-On  the  subject  of  tt$  pendens,  see 
generally,  monographic  note  on  **Li8  Pendens"  ap- 
*  pended  to  Stout  v.  Vause,  1  Rob.  169. 

|S«M— Whom  It  Affects.— As  holding  that  a  Us 
pendent  can  only  affect  a  purchaser  of  the  subject 
in  controversy,  who  purchases  from  the  party  to 
the  suit,  the  principal  case  is  cited  with  approval  in 
Osl)om  V.  Glasscock.  89  W.  Va.  760,  20  S.  E.  Rep.  706; 
Briscoe  v.  Ashby,  84  Oratt.  472.  But  see  mon- 
ographic note  on  **Lis  Pendens"  appended  to 
Stout  V.  Vause,  1  Rob.  169. 

S«Be— To  What  the  Doctrine  Applies.— The  doctrine 
of  tie  pendent,  however  necessary,  is  harsh  in  its 
effect  upon  bona  Jtde  purchasers,  and  has  always 
been  confined  in  its  operation  to  the  extent  of  the 
policy  on  which  it  was  founded  ;  that  is  to  give  full 
effect  to  the  judgment  or  decree  which  might  be 
rendered  in  the  tuitina  depending  at  the  time  on  the 
purchase,  (the  lit  i>endent);  and  it  applies  only  to 
proceedings  directly  relating  to  the  thing  or  prop- 
erty In  question.  White  v.  Perry,  14  W.  Va.  76,  cit- 
ing, among  others,  the  principal  case  and  Newman 
V.  Chapman.  2  Rand.  102. 

Seme  Object  of.— The  whole  object  of  the  rule  as 
to  the  effect  of  a  Ut  pendent  is  to  keep  the  subjects 
In  controversy  within  the  power  of  the  court  until 
a  decree  is  entered,  and  to  prevent  further  suits  for 
the  same  subjects.  Briscoe  v.  Ashby,  24  Gratt  472, 
citing  the  principal  case. 

Same— Notice  of  Whet.— A  Ut  pendent  gives  notice 
of  only  the  facts  contained  in  the  record  of  the  suit 
which  it  relates,  as  it  is  when  the  party  affected 
purchases,  and  only  for  the  purposes  of  that  suit, 
and  for  the  benefit  of  parties  to  that  suit  Stout  v. 
Philippi,  etc.,  Co..  41  W.  Va.  846.  28  S.  E.  Rep.  674.  cit- 
ing Newman  v.  Chapman,  2  Rand.  98;  Stone  v.  Con- 
nelly, 71  Am.  Dec.  499,  and  lYench  v.  Loyal  Co,,  5 
Leiohm. 


others  (afterwards  called   The  Loyal  Com- 
pany), to  take  tip  and  survey  800,000  acres 
of  land,  in  one  or  more  surveys,  beginnings 
on  the  boundary  between  Virginia  and 

628  *North  Carolina,    and  running  west- 
ward and  northward  so  as  to   include 

the  quantity :  and  they  were  allowed  four 
years  time  to  make  their  surveys,  and  to 
pay  rights  for  the  same  upon  return  of  the 
surveys  to  the  secretary's  office.  The  tract 
of  country  in  which  these  surveys  were  to- 
be  made,  lay  on  the  western  waters  of  Vir- 
ginia, and  was  then  a  wilderness  inhabited 
by  wandering  tribes  of  Indians.  The  com- 
pany, at  considefable  expense,  sent  out  par- 
ties to  explore  the  country,  and  were  about 
to  commence  their  surveys,  wfien  they  were 
arrested  by  a  caveat  of  The  Ohio  Company. 

2.  The  council,  by  another  order  dated  the 
14th  June  1753,  allowed  The  Loyal  Company 
four  years  further  time  to  complete  the  sur- 
veying, seating  and  planting,  their  grant 
of  800,000  acres,  **lying  on  the  waters  of 
Mississippi,  in  Augusta  county."  The 
company  then,  again  commenced  and  dili- 
gently prosecuted  their  surveys ;  and  before 
the  end  of  the  year  1754,  had  surveyed  and 
sold  lands  to  about  200  families  actually 
settled  on  the  same ;  but  the  work  of  survey- 
ing was  again  arrested,  and  the  settlers 
driven  off  by  hostile  Indians.  This  state 
of  things  continued  during  (what  was 
called)  the  french  and  Indian  war,— the 
colonial  government  being  unable  to  afford 
such  protection  to  the  country,  as  to  enable 
the  company  to  proceed  with  and  complete 
their  surveys. 

3.  In  1763,  the  company  made  application 
to  the  council,  setting  forth  the  hindrances 
they  had  encountered  in  surveying  and  set- 
tling their  lands,  and  therefore  praying  a  re- 
newal of  the  grant  to  them  of  800,000  acres, 
upon  condition  that  they  should  complete 
their  surveys,  and  return  the  same,  with 
rights,  to  the  secretary's  office,  within  four 
years  afterwards:  but  the  council  was  of 
opinion,  that  it  was  restrained  by  the  king's 
instructions,*  from  confirming  or  renewing 
the  grant. 

4.  But  in  December  1773,  when  the  officers 
and  soldiers   entitled   to    bounties   of   land 

for     military     service,      under      the 

629  ^proclamation  of  1763,    were  proceed- 
ing to  make  their  locations,  the  Loyal 

and  Greenbrier  companies  presented  a  peti- 
tion to  the  council,  praying  that  the  mili- 
tary warrants  should  not  be  suffered  to  be 
located  so  as  to  interfere  with  their  respec- 
tive grants ;  and  a  counter  petition  was  pre- 
sented on  behalf  of  the  officers  and  soldiers : 
whereupon,  an  order  of  council  was  made, 
directing,  that  the  officers  and  soldiers 
should  be  at  liberty  to  execute  their  war- 
rants where  they  pleased,  so  as  not  to  in- 
terfere with  legal  surveys  or  actual 
settlements ;  that  those  should  be  considered 
settlers,  who  had  resided  on  any  tract  of 
land  before  the  preceding  October,  and  con- 
tinued so  to  reside,  having  cleared  some 
part  thereof ;  that  every  settler  should  have 
50  acres  at  least,  and  for  every  three  acres 
cleared  50  acres  more ;  which  should  be  con- 
sidered   as  part  of  the  lands  granted  to  the 


nnstmcUons  prohibiting  grants  of,  and  settle- 
ment on,  lands  lyinsr  on  tbe  western  waters  of  Vir- 
ginia.—Note  in  Orl^nal  Edition. 
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Loyal  and  Greenbrier  companies,  respec- 
tively, when  the  land  office  should  be  opened 
to  them,  unless  such  settlers  should  choose 
to  hold  under  the  officers  and  soldiers, 
rather  than  under  the  companies. 

5.  The  rights  of  the  companies  being  thus 
recognized,  the  officers  and  soldiers  receded 
from  the  bounds  of  the  lands  granted  to 
the  companies ;  and  the  companies  recom- 
menced, and  continued  thenceforth  until 
the  revolution,  making  surveys,  for  their 
respective  assignees,  of  such  lands  as  they 
had  contracted  to  sell.  (See  2  Rev.  Code, 
App.  II.  Summary  of  Land  Laws,  {  XV. 
2,  3,  pp.  347-8.) 

6.  The  terms  upon  which  the  surveys  were 
made  by  The  Loyal  Company  for  each  and 
every  of  the  settlers  on  their  grant,  were, 
that  the  settler  should  pay  the  company  £3, 
for  every  100  acres,  and  at  that  rate  for  a 
greater  or  less  quantity,  a  surveyour's  fee 
of  £3.  2.  6.  for  each  survey,  and  composition 
money  at  the  rate  of  10s.  sterling  per  100 
acres,  and  the  patent  fees,  with  5  per  cent, 
per  ann.  interest  until  paid. 

7.  In  this  state  stood  the  claims  of  The 
Loyal  Company  at  the  commencement  of 
the  revolution.  The  statute  of  May  1779, 
ch.  12,  for  settling  the  titles  of  claimers  to 

unpatented  lands,  confirmed  the  rights 
630  of  the  company,  as  to  all  *lands  ac- 
tually, regularly,  and  in  due  time, 
surveyed,  according  to  the  original  and 
subsequent  orders  of  council  touching  the 
grant  of  lands  to  the  company,  and  author- 
ized grants  upon  such  surveys,  against 
which  no  caveat  had  been  legally  entered ; 
and  as  to  all  lands  not  so  surveyed,  annulled 
their  grant.  And  the  statute,— reciting 
that  it  had  been  represented  to  the  legisla- 
ture, that  many  people  had  settled  on  lands 
surveyed  for  sundry  companies  under  orders 
of  council,  without  any  specific  agreement, 
yet  upon  the  faith  of  the  terms  of  sale  pub- 
licly offered  by  such  companies,  or  their 
agents,  at  the  time  of  such  settlements,  and 
had  made  valuable  improvements  thereon, 
—therefore  provided  and  declared,  that  all 
persons,  so  settled  upon  any  unpatented 
lands,  surveyed  as  before  mentioned,  (ex- 
cept only  such  lands  as,  before  the  settle- 
ment of  the  same,  were  notoriously  reserved 
by  the  respective  companies  for  their  own 
use,)  should  have  the  titles  confirmed  to 
them  by  the  companies,  or  their  agents, 
upon  payment  of  the  price,  at  which  such 
lands  were  offered  for  sale  when  they  were 
settled,  together  with  interest  thereon  from 
the  time  of  the  respective  settlements;  pro- 
vided they  should  compromise  their  claims 
with  the  said  companies,  or  lay  them  before 
the  commissioners  of  their  respective  coun- 
ties, to  be  appointed  by  virtue  of  the  stat- 
ute, and  have  the  same  tried  and  determined 
by  them  in  the  manner  therein  directed ; 
and  provided  also,  that  where  any  such  sur- 
vey should  contain  more  than  400  acres,  no 
one  settler  should  be  entitled  to  a  greater 
quantity  than  300  acres,  unless  he  should 
take  the  whole  survey,  to  include  his  settle- 
ment, and  leave  the  remainder  in  one  entire 
and  convenient  piece,  where  the  same  should 
be  practicable.  And  the  statute  further 
provided,  that  all  claims  for  lands  founded 
on  surveys  made  on  any  order  of  council, 
should    be  laid  before  the  court  of  appeals 


at  a  special  term  to  be  held  in  December 
1779;  that  all  such  claims  should  be  there 
heard  and  determined,  in  a  summary  way, 
upon  such  evidence  as  in  the  opinion  of  the 
court  the  nature  of  the  case  might  require, 
and  no  such  claim  should  be  valid  except 
such  as  should  be  so  heard  and  established 
by     the     court;    that    the    attorney 

631  ^general    should    attend   the  court  on 
behalf    of     the   commonwealth ;    and 

that,  on  the  certificate  of  the  court,  that 
any  such  claim  had  been  established  by  it, 
the  register  should  issue  a  warrant  or  grant 
thereupon,  according  to  the  nature  of  the 
case,  and  the  rules  and  regulations  of  the 
land  office.  (See  2  Rev.  Code,  App.  II. 
Series  of  Land  Laws,  ch.  4,  {  1,  3,  7,  10, 
pp.  355,  358,  364.) 

8.  In  pursuance  of  the  provisions  of  this 
statute,  Thomas  Walker,  agent  of  The 
Loyal  Company,  laid  all  the  surveys  made 
for  their  assignees,  under  the  orders  of 
council  under  which  the  company  claimed, 
before  the  court  of  appeals,  in  December 
1779,  and  the  hearing  thereof  was  adjourned 
from  time  to  time  until  the  2nd  May  1783, 
when  the  court  made  a  decree,  to  the  fol- 
lowing effect— That  upon  a  hearing  of  the 
claim  of  The  Loyal  Company  to  grants  of 
lands  surveyed  under  the  orders  of  council 
of  July  1749,  June  1753,  and  December  1773, 
and  upon  the  argument  of  counsel  for  the 
claimants,  and  of  the  attorney  general  for 
the  commonwealth,  it  was  decreed  and  or- 
dered, that  all  surveys  made  by  any  county 
surveyor,  or  his  deputy  duly  qualified  ac- 
cording to  law,  prior  to  the  year  1776,  and 
certified  to  have  been  made  by  virtue  of 
orders  of  council  to  The  Loyal  Company, 
ought  to  be  confirmed,  and  that  the  register 
should  is^ue  grants  upon  all  such  surveys, 
as  should  be  returned  to  the  land  office,  so 
certified. 

9.  Whereupon,  Mr.  Walker,  the  agent  of 
the  company,  immediately  filed  a  copy  of 
the  decree  in  the  land  office,  and  returned 
to  the  office  973  surveys,  all  made  and  cer- 
tified according  to  the  requisitions  of  the 
decree;  paid  to  the  register  the  sum  of 
;f  1123.  8.  3.  on  account  of  the  composition 
money  due  to  the  commonwealth,  and  the 
patent  fees;  and  directed  him  to  issue 
grants  upon  the  orders  of  the  company,  or 
its  agent,  to  the  respective  assignees  of  the 
company. 

^10.  By  the  original  terms  of  the  contract 
between  The  Loyal  Company  and  the  set- 
tlers, their  assignees,  the  company  was  to 
hold  the  surveys,  and  to  retain  a  lien  upon 
each  tract  of  land  to  secure  payment  of  the 
purchase  money,  composition  money,  sur- 
veyour's fees,  patent  fees,  and  other  ex- 
penses incident  to  the  obtaining  of  a 
complete  title. 

632  *11.  By  an  act  of  assembly   passed 
the  25th  February  1818,— reciting,  that 

sundry  persons  under  the  style  of  The  Loyal 
Company,  whose  names  were  registered  in 
the  court  of  appeals,  took  up  and  surveyed, 
under  several  orders  of  council,  a  consider- 
able quantity  of  land  in  the  western  part  of 
the  state,  which  surveys  were  established  by 
a  decree  of  that  court  in  May  1783,  and  the 
company  had  sold  the  said  lands,  and  large 
sums  remained  due  from  the  purchasers 
thereof,  as  well  as  from  agents  of  the  com- 
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pany  from  time  to  time  employed,  and  sev- 
eral purchasers  had  paid  to  such  agents  the 
fnll  amount  of  the  consideration  by  them 
respectively  due,  without  having  obtained 
grants  for  their  lands,  or  any  security  for 
the  title  other  than  the  receipts  of  the 
agents,  and  it  was  represented  that  all  the 
original  crrantees  were  dead,  and  that  their 
representatives  could  not  maintain  suits  for 
the  moneys  yet  due  from  purchasers,  or 
from  the  agents,  without  great  diflBculty 
and  delay,  nor  could  titles  be  made  to  the 
purchasers  without  some  legislative  pro- 
vision,—therefore,  it  was  enacted,  that  JB. 
Pendleton  and  the  other  representatives  of 
the  original  members  of  the  company, 
should  he  incorporated  by  the  name  of  The 
Successors  of  The  L/oyal  Ck)mpany,  with 
power  to  maintain  suits  at  law  and  in  equity 
for  recovery  of  moneys  due  to  the  company, 
by  which  name  also  they  might  be  sued :  and 
that  the  company  might  hold  general  meet- 
ings, to  constitute  which  a  majority  should 
be  represented,  and  such  general  meetings 
should  have  power  to  appoint  one  or  more 
agents,  or  attorneys,  to  transact  the  busi- 
ness of  the  company. 

12.  The  company,  at  general  meetings 
held  under  authority  of  this  statute,  ap- 
pointed three  general  agents  to  collect 
moneys  due  to  the  company,  with  power  to 
appoint  a  sub-agent  or  attorney  for  that 
purpose :  they  appointed  T.  W.  Gilmer,  and 
the  appointment  was  approved  and  ratified. 

13.  The  original  Loyal  Company,  and 
The  Successors  of  The  Loyal  Company, 
have  had  the  following  known  and  accred- 
ited agents;  namely,  Thomas  Walker,  who 
was  appointed  soon  after  the  company  was 
first  formed,  and  continued   to  act  as  agent 

until  about  the  year  1793,  when 
633      *Francis      Preston      was      appointed 

agent ;  who  was  succeeded  by  George 
Conway,  and  he  continued  to  act  till  his 
death;  be  was  succeeded  by  Francis  Smith, 
who  was  succeeded  by  William  Nelson,  and 
Nelson  continued  the  agent  until  1829,  when 
T.  W.  Gilmer,  the  present  agent,  was  ap- 
pointed, who  yet  continues  the  agent.  And 
the  successive  agents  from  time  to  time, 
have  endeavoured  to  collect  the  moneys  due 
to  the  company  from  the  several  assignees, 
occupants  and  holders  of  the  lands;  and 
from  the  first  formation  of  the  company, 
the  successive  agents  have  collected  such 
moneys  from  the  assignees,  occupants  and 
holders  thereof,  respectively,  under  the  sur- 
veys made  by  the  company.  Grants,  too, 
have  been  issued  from  the  land  office  upon 
orders  of  each  and  every  of  the  successive 
agents;  the  register  uniformly  issuing 
grants  upon  the  order  of  any  of  the  agents ; 
and  none  of  the  agents  have  ever  refused  to 
give  any  person  entitled  to  a  grant,  an 
order  for  the  same,  upon  payment  of  the 
moneys  justly  due  to  the  company. 

14.  Ever  since  the  surveys  were  made,  the 
particular  locations  thereof  have  been  gen- 
erally known  and  well  understood  in  the 
part  of  the  country  in  which  they  were  sit- 
uated. The  neighbourhood,  the  water 
courses,  and  the  other  natural  boundaries, 
were  particularly  described  in  each  survey, 
and  were  well  known  to  the  inhabitants  of 
the  country. 

15.  On  the  24th  March  1775,  a  survey  was 


duly  and  regularly  made  by  the  company  of 
99  acres  in  the  then  county  of  Fincastle, 
now  Giles,  for  James  Johnston,  a  purchaser 
from  the  company,  upon  the  terms  and  con- 
ditions before  mentioned.  This  survey  was 
one  of  those  laid  by  Thomas  Walker  before 
the  court  of  appeals,  and  returned  by  him 
in  1783,  under  the  decree  of  that  court,  to 
the  land  office.  It  was  also  duly  entered 
and  recorded  in  the  surveyour's  office  of  the 
then  county  of  Fincastle.  No  grant  was 
ever  issued  upon  it,  nor  were  the  moneys 
due  from  Johnston,  the  purchaser,  to  the 
company,  on  account  of  this  land,  ever 
paid. 

16.  The  land  included  in  this  survey  of 
99  acres  is  now  held  by  David  f^rench, 
claiming    title    thereto,    on    the    following 

grounds:  James  Johnston,  the  origi- 

634  nal  purchaser,   sold  *and  assigned  all 
his   right  and  interest  in  the  survey, 

to  James  Payne;  he  died  intestate  in  1776, 
and  the  property  descended  to  his  heir  at 
law  John  Payne ;  who  also  dying,  shortly 
afterwardt^,  intestate,  it  descended  to  his 
heir  at  law,  James  Payne,  the  younger ; 
and  he  for  a  valuable  consideration  sold 
and  assigned  his  claim  to  John  French. 
John  French,  thus  holding  under  the  sur- 
vey, afterwards  entered  81  acres  of  the  land 
included  in  the  survey,  by  virtue  of  a  land 
office  treasury  warrant,  in  the  surveyour*s 
office ;  had  a  survey  duly  made  on  his  entry, 
on  the  10th  August  1795;  and  obtained  a 
grant  upon  the  survey,  dated  the  2nd  Sep- 
tember 1800.  He  afterwards,  by  virtue  of 
another  land  office  treasury  warrant,  made 
another  entry  in  the  surveyour's  office,  in- 
cluding the  residue  of  the  original  99  acre 
survey  of  The  Loyal  Company  for  Johnston ; 
had  a  survey  made  on  this  entry  also,  on 
the  21st  February  1814;  and  obtained  a 
grant  on  this  survey,  on  the  10th  July  1815. 
John  French  having  obtained  these  grants, 
afterwards,  by  deed  dated  the  4th  December 
1829,  in  consideration  of  300  dollars,  sold 
and  conveyed  to  David  French,  all  the  land 
included  in  the  original  99  acre  survey  made 
by  The  Loyal  Company,  and  also  included 
in  the  two  grants  to  him  of  September  1800 
and  July  1815 ;  and  under  this  conveyance, 
David  French  claimed  and  held.  He  had 
actually  paid  the  whole  purchase  money  to 
John  French,  before  this  suit  was  com- 
menced. 

17.  The  survey  of  99  acres  made  by  The 
Loyal  Company  was  situated  about  90  miles 
from  the  North  Carolina  line. 

18.  It  did  not  appear  that  David  French 
had  any  actual  notice  that  the  99  acre  sur- 
vey was  included  in  the  land  he  bought  of 
John  French,  before  his  purchase  thereof 
was  completed,  except  that  he  knew  the 
surveys  of  The  Loyal  Company  were  scat- 
tered throughout  that  part  of  the  country ; 
he  knew,  that  sundry  surveys  had  been  made 
by  the  company  in  the  neighbourhood ;  he 
knew,  that  the  surveys  made  by  the  com- 
pany were  all  well  bounded,  and  the  neigh- 
bourhoods    well    described,    so    that 

635  almost    all   the  lands  could  *be  found 
without  difficulty;  and  he  knew,  that 

the  plots  of  the  surveys  of  the  company 
were  all  recorded  in  the  several  survey  ours* 
offices,  and  filed  in  the  land  office  at  Rich- 
mond. 
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The  Successors  of  The  Loyal  Company 
exhibited  a  bill  in  chancery  against  David 
E^rench,  in  the  circuit  superiour  court  of 
Giles,  for  the  purpose  of  recovering  from 
him,  the  price  for  which  they  had  sold  the 
99  acres  which  they  had  had  surveyed  for 
James  Johnston  in  March  1775,  at  the  rate 
of  £3.  per  100  acres,  the  surveyour's  fee  of 
£3,  2.  6,  for  the  survey,  the  composition 
money  of  10s.  sterling  per  100  acres,  and 
the  patent  fee  which  was  one  dollar  sev- 
enty-seven cents;  and  for  the  purpose  of 
subjecting  the  land  to  the  debt. 

No  answer  was  put  in  by  the  defendant ; 
but  the  facts  were  stated  in  a  case  agreed 
between  the  parties,  as  they  are  above  de- 
tailed; with  this  understanding,  however, 
that  the  agreement  that  the  moneys  due  the 
company  on  the  99  acre  survey  in  question, 
had  not  been  paid,  should  not  deprive  the 
defendant  of  the  benefit  of  any  presumption 
of  payment,  that  might  arise,  in  law  or  in 
equity,  from  the  length  of  time.  And  upon 
this  case  agreed,  the  parties  submitted  it  to 
the  court  to  determine,  whether  the  plain- 
tiffs were  entitled  to  any,  and  if  any,  to 
what  relief?  And  in  case  the  court  should 
hold  that  the  plaintiffs  were  entitled  to  the 
relief  they  prayed,  they  further  agreed,  that 
the  decree  should  be  for  the  purchase  money 
at  the  rate  of  £Z.  per  100  acres,  and  the 
survey  our 's  fee  of  /3.  2.  6.  with  interest 
from  the  4th  May  1779,  and  for  the  compo- 
sition money  at  the  rate  of  10s.  sterling  per 
hundred,  and  the  patent  fee,  with  interest 
from  the  24th  May  1783. 

After  the  facts  agreed  had  been  stated,  as 
above  set  forth,  it  was  further  agreed,  that 
if  any  essential  fact  had  been  omitted  by 
either  of  the  parties,  they  should  be  at 
liberty  to  supply  it.  And  the  plaintiffs  filed 
a  record  of  a  suit  brought  in  the  high  court 
of  chancery  in  1799,  by  E^dmund  Pendleton 
and  Nicholas  JUewis,  surviving  members  of 
The  Loyal  Company,  on  behalf  of  them- 
selves, and  the  assignees,  heirs  or  other 
legal  representatives  of  the  deceased 
636  ^partners,  against  Patton  and  other 
settlers  under  the  rights  of  the  com- 
pany; wherein  the  bill  gave  a  complete  his- 
tory of  the  company,  insisted  on  the  rights 
of  the  company  in  the  whole  subject,  stated 
the  conduct  of  the  settlers, — that  some  re- 
fused payment  of  the  moneys  due  the  com- 
pany, on  one  ground,  some  on  another,  and 
that  some  had  got  grants  on  judgments  of 
the  land  commissioners,  and  some  on  treas- 
ury warrants,  without  paying  the  dues  to 
the  company ;  and  prayed,  that  in  all  such 
cases  the  grants  should  be  set  aside  as  sur- 
reptitiously obtained,  or  the  holders  held 
trustees  for  the  company,  to  the  amount  of 
the  dues ;  that  where  no  grants  had  been 
issued,  they  should  be  issued  to  the  com- 
pany, in  trust  for  the  settlers,  when  the 
dues  should  be  paid;  and  that  until  the 
matter  should  be  heard,  the  register  should 
be  injoined  from  issuing  grants  for  any 
lands  that  had  been  surveyed  for  the  com- 
pany, unless  upon  the  requisition  of  their 
agent.  Neither  the  defendant  in  this  cause, 
nor  those  under  whom  he  claimed,  were 
parties  to  that  suit ;  but  in  a  list  of  settlers 
exhibited  with  the  bill,  was  the  name  of 
James  Johnston,  as  the  person  for  whom 
the  99   acre   survey   had  been  made.     That 


cause  was  transferred,  in  1802,  to  the  supe- 
riour court  of  chancery  of  Staunton ;  whence 
it  was,  in  1809,  transferred  back  to  the  su- 
periour court  of  chancery  of  Richmond; 
and  there,  in  June  1811,  it  was  entered 
**abatedby  the  death  of  Ekimund  Pendleton, 
and  Nicholas  Lewis."  But,  afterwards,  in 
February  1821,  the  chancellor,  on  the  mo- 
tion of  The  Successors  of  the  Loyal  Com- 
pany, awarded  a  new  injunction  to  the 
register.  No  other  proceedings  had  been 
since  had.  It  appeared,  from  the  opinion 
of  the  circuit  superiour  court  of  chancery 
on  which  the  decree  in  the  present  cause  wa» 
founded,  that  the  record  of  that  suit  was 
read  as  an  exhibit  at  the  hearing  of  this, 
without  objection. 

This  cause  was  transferred  to  the  circuit 
superiour  court  of  Augusta ;  and  that  court, 
declaring  that  the  plaintiffs  were  entitled 
to  the  full  relief  they  claimed,  decreed  ac- 
cordingly. The  defendant  applied,  by  pe- 
tition, to  this  court,  for  an  appeal  from  the 
decree ;  which  was  allowed. 

637  ^Draper,  for  the  appellant. 

M' Comas  and  Johnson,  for  the  ap- 
pellees. 

CARR,  J.  Several  points  were  relied  on 
by  the  counsel  for  the  appellant,  for  the 
reversal  of  the  decree. 

It  was  first  insisted, '  that  the  statute  of 
February  1818,  incorporating  The  Successors, 
of  The  Loyal  Company,  and  enabling  them 
to  sue,  was  unconstitutional.  I  have  exam- 
ined this  point  with  the  care  especially  due 
to  objections  striking  at  the  powers  of  leg- 
islation, but  can  find  no  ground  for  its  sup- 
port. The  statute  invades  no  contract, 
touches  no  right,  affects  no  privilege  of  the 
defendant.  It  merely  enables  the  plaintiffs, 
to  sue.  We  decide  the  controversy  by  the 
same  facts,  the  same  legal  and  equitable 
principles,  as  if  the  act  had  never  been 
made. 

It  was  next  objected,  that  after  the  lapse 
of  so  many  years,  we  are  bound  to  presume, 
that  the  dues  claimed  by  the  plaintiffs  have 
been  paid.  But  is  this,  in  truth,  a  case  for 
presumption?  By  the  original  contract,  the 
settler  was  to  be  put  in  possession  of  the 
land  surveyed  for  him ;  and  the  company  ta 
hold  the  legal  title  as  a  security  for  the 
dues:  no  time  of  payment  was  specitied. 
The  settler,  of  course,  would  not  think  of 
paying,  until  the  company  could  perfect  his 
title ;  and  this  they  never  could  do,  until 
after  the  decision  of  the  court  of  appeals  in 
1783.  So  soon  as  that  decision  was  made» 
we  see  that  the  company,  bv  depositing  the 
surveys  with  the  register,  and  paying  up 
the  composition  money  and  patent  fees, 
clothed  itself  with  the  power  to  give  per- 
fect titles  to  all  settlers,  who  should  pay  up 
their  dues ;  and  the  case  agreed  states,  that 
on  such  payment,  the  patents  uniformly 
issued.  If  this  defendant  had  made  such 
payment,  would  he  not  rather  have  taken 
his  patent  from  the  company,  without  any 
further  expense,  than  have  bought  a  treas- 
ury warrant,  entered  the  land,  had  a  survey 
made,  returned  the  works,  and  taken  out  a 
patent,  at  a  good  deal  of  additional  trouble 
and  expense?  But  why  argue  this  point? 
It  is  set  down  in  so  many  words,  among 
the  facts  agreed,  that  on  this  survey, 

638  no   patent   has  issued,    nor  have  *the 
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feea  and  dues  been  paid;  and  though 
there  was  an  understanding,  that  ^*the 
agreement  of  the  defendant,  that  the  feea 
and  dues  had  not  been  paid,  was  not  in- 
tended to  deprive  him  of  the  benefit  of  any 
presumption  that  might  arise  in  law  or 
equity,  from  the  length  of  time,"  this  can- 
not weaken  or  destroy  the  effect  of  the  ad- 
mission. The  fact  of  non-payment  still 
stands  admitted :  its  weight  was  matter  for 
the  court,  and  must  of  necessity  destroy  all 
presumption  of  payment  arising  from  time. 
A  third  objection  was,  that  the  adverse 
possession  of  the  defendant  and  those  under 
whom  he  holds,  for  twenty  y-ears,  presents 
a  complete  bar.  But  this  is  not  a  claim  to 
the  land:  it  is  a  claim  to  the  purchase 
money,  secured  on  the  land;  secured  too, 
not  by  that  lien  merely,  which  is  raised  by 
equity,  in  the  absence  of  all  compact,  but  a 
lien  raised  by  the  express  agreement,  that 
the  settler  should  hold  the  land,  and  the 
company  the  title,  as  a  security  for  all 
dues.  This  assimilates  the  case  to  that  of 
mortgagor  and  mortgagee,  to  which,  we 
know,  no  act  of  limitation  applies.  And 
as  to  the  adverse  possession  spoken  of,  I 
can  hardly  conceive,  how  a  mortgagor  can 
so  change  his  position,  as  to  gender  his  pos- 
session adverse  to  his  mortgagee,  and 
thereby  affect  the  lien  he  has  given.  There 
wonld  be  a  violation  of  contract  and  of  good 
faith  in  such  an  attempt,  which  equity 
would  never  tolerate. 

It  was  objected,  fourthly,  that  The  Loyal 
Company  having  failed  to  file  a  caveat 
against  the  issuing  of  a  grant  to  John 
Brench,  have  lost  their  lien.  The  caveat 
is  a  summary  remedy  by  statute,  to  arrest 
a  party  in  his  progress  to  a  grant,  and  ap- 
plies to  cases  of  two  kinds ;  1.  where  there 
is  some  defect  in  the  works  of  the  ad- 
versary, or  failure  to  return  them  in  time ; 
2.  where  the  caveator  **hath  by  law,  a  bet- 
ter right. ' '  It  was  not  suggested,  that  there 
was  any  ground  for  a  caveat,  on  the  first 
point ;  but  it  was  insisted,  that  the  company 
ought  to  have  caveated,  on  the  ground  of 
better  right.  But  what  better  right  had 
they  to  the  land?  None  whatever.  By  their 
agreement  with  settlers,  each  survey  was 
made  in  the  name  of  the  individual, 
639  and  to  him  or  *his  assignee  the  patent 
must  of  course  issue.  They  had  only 
a  lien  on  the  legal  title  for  their  dues. 
Thus,  they  could  neither  present  a  better 
right  in  themselves  as  a  foundation  for  a 
caveat,  nor  make  the  oath  required  by  law, 
*  'that  the  caveat  was  really  and  bona  fide 
made,  with  an  intention  of  procuring  the 
land  for  themselves,  and  not  in  trust  for 
the  benefit  of  the  person  against  whom  the 
caveat  was  entered."  Look  at  the  facts: 
the  survey  was  made  by  the  company  for 
Johnston  in  1775;  he  sold,  assigned  and 
transferred  his  right  and  interest  in  the  sur- 
vey and  land  to  James  Payne ;  by  descent 
it  came  to  another  Payne,  who  sold  his  in- 
terest in  the  land,  and  assigned  the  survey 
to  John  French.  By  this  purchase,  French 
became  a  holder  of  the  land  under  the  com- 
pany, precisely  as  Johnston  had  held  it;  the 
survey  which  constituted  his  only  title,  ex- 
pressing that  it  was  a  part  of  the  grant  to 
The  Loyal  Company.  While  holding  thus, 
John  French  laid  a  treasury  warrant  on  this 


land,  and  had  it  surveyed.  How  could  the 
company  have  caveated  him?  in  whose 
name?  In  their  own,  it  seems  admitted, 
they  could  not.  Could  they  use  the  name 
of  Johnston,  their  original  settler?  clearly 
not;  for  he  had  long  before  parted  with  his 
whole  interest  in  the  land,  and  it  had  come 
bv  regular  transfer  to  the  same  John 
French.  Could  they  make  French  the 
caveator?  Try  it:  '*Let  no  grant  issue  to 
John  French  for  99  acres  of  land,  l3'ing  &c, 
because  the  same  John  French  claims  the 
same  land  by  a  survey  made  for  James 
Johnston  in  1775,  under  The  Loyal  Com- 
pany, which  survey  has  been  regularly  as- 
signed to  the  said  French."  Does  not  the 
absurdity  strike  every  one  at  once?  The 
same  person  caveator  and  caveatee,  plain- 
tiff and  defendant !  And  does  not  this  view 
of  the  case  shew,  that  the  grounds  on  which 
The  Loyal  Company  now  claim  relief,  are 
such  as  could  not  be  used  by  them  on  the 
trial  of  a  caveat?  thus  presenting  the  ver3^ 
case,  in  which,  by  the  express  declaration 
of  the  court,  in  Noland  v.  Cromwell,  4 
Munf.  155,  the  issuing  of  a  patent  will  not 
preclude  a  party  from  relief  in  equity. 
But,  there  is  another  ground  on  which 
640  the  failure  to  caveat  has  been  *held  to 
be  excused ;  the  ground  of  actual  fraud. 
The  case  of  Noland  v.  Cromwell,  according 
to  my  understanding  of  it,  does  indeed  de- 
cide, that  actual  fraud,  will  not  excuse  from 
caveating,  unless  the  party  can  shew,  that 
he  was  prevented  by  fraud  or  accident  from 
prosecuting  his  caveat;  and  this  I  laboured, 
with  all  my  might,  to  establish  as  the  dbc- 
trine  of  that  case,  in  the  case  of  M*Clung 
v.  Hughes,  5  Rand.  453.  Yet,  as  (in  this 
last  case)  the  court  after  a  most  elaborate 
examination  of  this  very  point,  and  a  re- 
view of  every  case,  which  had  been  decided 
on  the  subject,  either  by  the  federal  court 
or  this  court,  came  to  the  decision  (three  to 
one),  that  where  there  was  actual  fraud  in 
obtaining  the  patent,  the  party  against 
whom  it  was  practised,  might  have  relief 
in  equity,  though  he  shewed  no  excuse  for 
failing  to  caveat,  and  that  this  was  the  true 
meaning  of  Noland  v.  Cromwell;  I  feel  that 
it  is  due  to  the  decision  of  my  brethren, 
and  to  the  repose  and  quiet  of  the  subject, 
to  take  this  as  the  settled  doctrine.  Apply- 
ing it  to  this  case,  no  one,  I  presume,  can 
doubt,  that  in  taking  out  a  patent,  under  a 
treasury  warrant,  for  the  same  land  which 
he  was  holding  under  The  Loyal  Company's 
survey,  and  thus  attemptin'g  to  deprive 
them  of  their  lien  and  their  dues,  John 
French  committed  a  palpable  fraud. 

We  come  then,  to  the  objection,  that 
David  French  is  a  bona  fide  purchaser  of 
the  legal  title,  for  a  valuable  consideration, 
without  notice. 

It  is  a  well  settled  principle,  that  he  who 
can  place  himself  upon  this  ground,  need 
never  fear  the  action  of  a  court  of  equity : 
he  has  the  law,  and  you  cannot  touch  his 
conscience:  but  the  party  who  means  to  de- 
fend himself  on  this  ground,  must  deny,  on 
oath,  the  fact  of  notice,  and  every  alleged 
circumstance  from  which  notice  can  be  in- 
ferred. Mitf.  Plead.  215,  216;  Jones  v. 
Thomas,  3  Cox's  P.  Wms.  243,  4,  and  note 
there;  Jerrard  v.  Saunders,  2  Ves.  jr.  456; 
Wallwyn  v.  Lee,  9  Ves.  31,  2.     With  a  view 
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to  this  point,  I  looked  for  the  defendant's 
plea  and  answer,  but  there  are  none  in  the 
record ;  and  I  must  presume,  that  the  plain- 
tiffs waived  the  filing  of  them,  by  their  as- 
sent to  try  the  case  on  the  agreed  facts. 

641  *It    was   strongly    insisted    in    the 
argument,    that   the  defendant  is  not 

the  purchaser  of  the  legal  title,  because 
under  the  peculiar  circumstances  of  the 
case,  the  grant  to  John  French  did  not  carry 
that  title.  My  impression  is,  that  it  did, 
and  that  such  is  the  law  under  the  decisions 
of  this  court ;  but  I  shall  not  discuss  the 
question ;  for  taking  the  defendant  to  be  a 
purchaser  of  the  legal  title,  I  consider  him 
a  purchaser  with  notice  of  the  plaintiffs* 
equity,  and  therefore  subject  to  it.  The 
reasons  for  this  opinion,  I  proceed  to  state, 
as  briefly  as  I  can. 

The  notice  which  is  spoken  of  in  equity, 
has,  I  conceive,  nothing  technical  in  it, 
but  is  founded  on  the  great  principles  of 
common  sense  and  practical  justice  and 
utility.  Many  cases  occur,  where  it  is  im- 
portant to  ascertain  whether  a  party  had 
notice  of  certain  facts  or  circumstances: 
whether  he  had  such  notice  or  not,  is  a 
question  of  fact,  and  may  be  established  by 
direct  and  positive  proof,  or  by  the  proof  of 
other  facts  which  satisfy  the  mind  of  its 
exist<;nce.  I  have  seen  nothing  more  clear 
and  satisfactory  on  this  subject,  than  what 
is  said  by  lord  Erskine  in  Hiem  v.  Mill,  13 
Ves.  120.  ** Notice  is  of  two  sorts:  actual 
notice,  which  must  be  proved,  as  any  other 
fact ;  and  notice  by  construction  of  law,  as 
where  notice  to  an  agent  is  notice  to  the 
principal,  if  the  agent  comes  to  the  knowl- 
edge of  the  fact,  while  he  is  concerned  for 
the  principal,  and  in  the  course  of  the  veiy 
transaction  which  becomes  the  subject  of 
the  suit.  The  rule  as  to  notice  arising  from 
lis  pendens  is  a  positive  rule  of  law,  made 
to  prevent  purchases  of  litigated  titles. 
Another  case  is,  where  the  law  imputes  that 
notice,  which,  from  the  nature  of  the  trans- 
action, every  person  of  ordinary  prudence 
must  necessarily  have."  In  the  case  of 
Hill  V.  Simpson,  7  Ves.  152,  there  is  a  di- 
rect recognition  of  the  principle,  which  is 
laid  down  in  many  cases.  In  Taylor  v. 
Stibbert,  2  Ves.  jr.  437,  lord  Roslyn  states 
it  thus — **I  have  no  diflBculty  to  lay  down, 
and  am  well  warranted  by  authority,  and 
strongly  founded  in  reason,  that  whoever 
purchases  an  estate  from  the  owner,  know- 
ing it  to  be  in  the  possession  of  tenants,  is 
bound  tor  inquire  into  the  estates  those 

642  tenants    have.      It    has  *been    deter- 
mined,   that  a    purchaser  being  told, 

particular  parts  of  the  estate  were  in  pos- 
session of  a  tenant,  without  any  informa- 
tion as  to  his  interest,  and  taking  for 
granted  it  was  only  from  year  to  year,  was 
bound  by  the  lease  that  tenant  had;  which 
was  a  surprize  upon  him.  That  was  rightly 
determined ;  for  it  was  sufficient  to  put  the 
purchaser  upon  inquiry,  that  he  was  in- 
formed the  estate  was  not  in  the  actual  pos- 
session of  the  person  with  whom  he 
contracted;  that  he  could  not  transfer  the 
ownership  and  possession  at  the  same 
time;  that  there  were  interests,  as  to  the 
extent  and  terms  of  which,  it  was  his  duty 
to  inquire."  And  in  Hiern  v.  Mills,  lord 
Erskine  charged  a  purchaser  with  notice  of 


an  equitable  lien,  because  when  he  bought, 
the  title  deeds  were  not  in  possession  of 
the  vendor,  but  of  the  person  who  after- 
wards filed  the  bill  to  enforce  his  lien.  He 
said— **A  purchaser  must  look  to  his  title; 
if  the  vendor,  being  asked  for  his  deeds, 
acknowledges  that  he  has  not  got  them,  the 
purchaser  is  bound  to  make  further  in- 
quiry." In  Daniels  V.  Davison,  16  Ves.  249, 
17  Id.  433,  Daniels  had  entered  into  an 
agreement  to  buy  land  of  Davison  ;  he  was 
also  in  possession  as  tenant ;  but  the  legal 
right  was  in  Davison ;  Cole  bought  of  Davi- 
son, and  took  a  conveyance;  then  Daniels 
filed  his  bill,  for  a  specific  execution  of  his 
agreement,  making  Davison  and  Cole  de- 
fendants; Cole  denied  all  notice:  but  lord 
Eldon  decided,  that  the  possession  of 
Daniels  made  it  incumbent  on  Cole  to  in- 
quire, and  so  charged  him  with  notice  of 
the  agreement ;  and  after  much  argument, 
and  citing  many  cases,  he  concluded  thus — 
^*My  opinion  therefore,  considering  this  as 
depending  upon  notice,  is,  that  this  tenant 
being  in  possession  under  a  lease,  with  an 
agreement  in  his  pocket,  to  become  a  pur- 
chaser, those  circumstances,  altogether, 
give  him  an  equity,  repelling  the  claim  of 
a  subsequent  purchaser,  who  made  no  in- 
quiry as  to  the  nature  of  his  possession. 
That  was  the  doctrine  laid  down  by  lord 
Roslyn  in  the  case  to  which  I  referred 
(Taylor  v.  Stibbert),  and  I  think  it  right." 
And  when  Daniels  v.  Davison  came  again 
before  the  chancellor,  he  said— '*I  have  al- 
ready expressed  my  opinion,  that  the 
643  plaintiff  is  entitled  *to  a  specific  per- 
formance of  the  agreement,  for  the 
sale  of  these  premises  to  him ;  and  with  re- 
gard to  the  subsequent  sale  by  the  defend- 
ant Davison  to  the  other  defendant  Cole, 
my  notion  is,  that  the  plaintiff  has  an  equity 
to  have  a  conveyance,  of  the  premises  from 
Cole,  upon  the  ground  that  Cole  must  be 
considered,  in  equity,  as  having  notice  of 
the  plaintiff's  equitable  title  under  the 
agreement;  that  Cole  was  bound  to  inquire; 
and  therefore,  without  going  into  the  cir- 
cumstances, to  ascertain,  whether  he  had, 
or  had  not,  actual  notice,  he  is  to  be  consid- 
ered as  a  purchaser  of  the  other  defendant's 
title,  subject  to  the  equity  of  the  plaintiff, 
to  have  the  premises  conveyed  to  him,  Ac." 
These  cases  shew,  that  there  is  no  difference 
in  the  effects  of  notice,  whether  it  be  actual 
or  constructive:  in  both  cases,  the  pur- 
chaser is  equally  subject  to  the  equity. 
They  shew  also,  that  wherever  ordinary 
prudence  would  suggest  an  inquiry,  notice 
is  imputed  by  the  law,  and  the  party  charged 
with  every  thing  of  which  the  strictest  in- 
quiry would  have  put  him  in  possession. 
The  case  of  Daniels  v.  Davison  is  very 
strong  to  this  purpose :  for  there,  the  pos- 
session of  Daniels  was  as  tenant  under  a 
lease,  and  gave  no  intimation  that  he  bad 
in  his  pocket  an  agreement  to  purchase 
the  property;  yet  as  this  possession  made 
it  incumbent  on  Cole,  in  common  pru- 
dence, to  inquire  into  his  claims,  and  as 
this  inquiry  would,  probably,  have  produced 
a  discovery  of  the  agreement  to  purchase. 
Cole  was  charged  with  notice  of  that  agpree- 
ment.  And  all  this  is  founded  upon  that 
ancient  and  very  general  rule,  which  we 
find   laid   down   in    so   many   books,    that 
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^*  whatever  is  anfficient  to  put  a  party  upon 
inquiry,  is  good  notice  in  equity;*'  Smith 
V.  I^w,  1  Atk.  490. 

Keeping  these  principles  in  mind,  let  us 
advert  to  the  facts  and  circumstances  at- 
tending this  case.  The  grant  to  The  Loyal 
Company,  their  progress,  adventures,  wars 
with  the  indians,  difiBculties,  dangers  and 
hardships,  may  be  considered  as  in  some 
degree  belonging  to  the  public  history  of 
the  country,  especially  of  the  western  coun- 
try. We  see  from  their  names,  that  the 
company  was  composed  of  many  persons, 
among  the  most  eminent  and  infiu- 
644  ential  men  of  their  *day.  The  quan- 
tity of  land  they  were  authorized  to 
take  up,  was  immense,  800,000  acres,  scat- 
tered through  a  territory,  now  forming  sev- 
eral large  and  populous  counties.  At  an 
early  day,  they  made  many  surveys  in  the 
wilderness;  and  settled  upon  them  many 
hardy  adventurers.  These  continued  to  in- 
crease ;  and  when,  after  the  revolution,  the 
legislature  came  to  make  provision  for  set- 
tling the  titles  of  claimants  to  unpatented 
lands,  it  found  these  claims  worthy  of 
particular  attention,  and  it  enacted,  that 
they  should  be  laid  before  the  court  of  ap- 
peals, to  be  heard  and  determined  in  a  sum- 
mary way ;  that  the  attorney  general  should 
appear  for  the  commonwealth ;  and  that  on 
the  certificate  of  the  court,  that  any  claim 
had  been  by  it  established,  the  register 
should  issue  a  warrant  or  grant  thereupon 
Ac.  In  pursuance  of  the  provisions  of  this 
statute.  Walker,  the  agent  for  the  company 
in  December  1779,  laid  before  the  court  all 
the  surveys  made  under  the  orders  of  coun- 
cil, amounting  to  973 ;  and  in  this  court  of 
the  last  resort,  the  subject  depended  for 
three  years;  a  lis  pendens  between  the  com- 
monwealth and  the  company.  This  of  it- 
self was  calculated  to  give  to  these  claims 
great  notoriety,  and  to  call  the  attention  of 
the  public  particularly  to  the  subject;  a 
subject  deeply  interesting  to  all  settlers  un- 
der the  company,  and,  generally,  to  emi- 
grants then  crowding  to  this  western 
country.  The  court,  at  length,  established 
all  these  surveys,  and  directed  grants  to  is- 
sue, upon  payment  of  the  dues;  which  pay- 
ment was  promptly  made,  and  the  surveys 
deposited  with  the  register,  free  for  the  in- 
spection of  all.  They  were  also  recorded  in 
the  surveyours'  offices  of  the  different  coun- 
ties, in  which  the  lands  lay.  It  is  also 
among  the  agreed  facts,  that  ever  since  the 
making  these  surveys,  their  particular  loca- 
tion has  generally  been  known  and  well 
understood,  in  the  country  where  they  are 
situated,  and  that  the  neighbourhood,  water 
courses,  and  other  natural  boundaries,  are 
particularly  described  in  each  survey,  and 
well  known  to  the  inhabitants  of  the  coun- 
try. In  addition  to  this,  the  company  had 
always  agents,  residing  in  and  visiting 
the  country,  endeavouring  by  public  adver- 
tisements, and  personal  applications, 
M5  to  collect  "^the  dues,  and  giving  out 
patents  from  time  to  time,  as  pay- 
ments were  made.  It  is  also  agreed,  that 
the  defendant  French  himself  knew  before 
his  purchase,  that  The  Loyal  Company's 
surveys  were  scattered  throughout  the  coun- 
try in  which  his  land  lay :  that  he  knew, 
that  snodry  surveys  had  been  made  for  the 


company,  in  that  very  neighbourhood; 
knew  also,  that  surveys  were  well  bounded, 
and  the  neighbourhoods  in  all  of  them,  well 
described,  and  that  almost  all  of  them  could 
be  found  without  difficulty;  and  finally 
knew,  that  they  were  recorded  in  the  sev- 
eral surveyours'  offices,  and  filed  in  the 
register's  office.  Under  all  these  circum- 
stances of  public  notoriety,  and  with  all 
this  personal  knowledge,  the  defendant,  in 
1829,  purchased  of  John  French  (a  man  of 
his  own  name,  and  called  by  the  chancellor 
his  ancestor)  a  tract  of  land,  lying  in  the 
very  heart  of  the  district  covered  over  by 
these  surveys;  a  tract,  which  had  been  ac- 
tually surveyed  for  the  company,  and  long 
held  under  that  survey  by  his  vendor.  Is  it 
possible,  with  these  facts  before  us,  to  re- 
sist the  conviction,  that  he  bought  with 
actual  knowledge  of  the  survey?  I  cannot; 
I  am  compelled  to  beUeve  that  he  had  full 
actual  notice.  It  is  said,  actual  notice  is 
out  of  the  question,  because  the  agreed  facts 
state  that  there  was  none  such.  This  I 
deny ;  and  to  shew  that  it  is  a  clear  mistake, 

1  make  the  following  literal  quotation  :  *  *It 
does  not  appear  that  the  defendant  had  any 
actual  notice,  that  the  99  acre  survey  was 
included  in  the  land  purchased  of  the  said 
John  French,  before  the  purchase, — except 
that  he  knew  The  Loyal  Company's  surveys 
were  scattered  throughout  this  part  of  the 
country  &c."  going  on  to  except  all  the 
facts  within  his  knowledge,  which  I  have 
already  set  down,  and  which  constitute  the 
actual  notice ;  and  shewing,  distinctly,  that 
the  parties  meant  to  admit  the  knowledge 
of  the  facts,  and  to  leave  to  the  court  the 
question,  whether  they  amounted  to  actual 
notice.  I  think  they  do :  but  if  there  may 
be  a  difference  of  opinion  about  this,  can 
any  body  doubt,  that  the  facts  of  public 
notoriety,  together  with  those  admitted  to 
be  known  by  the  defendant,  made  it  incum- 
bent on  him,  in  common  prudence,  to 

646  inquire  into  the  title?  to  *ascertain, 
whether  some  survey  of  the  company 
did  not  cover  this  land?  The  sources  of 
information  were  at  hand,  and  well  known 
to  him ;  and  to  me  this  part  of  the  case 
seems  too  clear  for  doubt. 

But  there  is  another  ground  of  notice, — 
the  lis  pendens.  In  Worsley  v.  Karl  of 
Scarborough,  3  Atk.  392,  lord  Hardwicke 
says — **There  is  no  such  doctrine  in  this 
court,  that  a  decree  made  here,  shall  be  an 
implied  Uv^tice  to  a  purchaser,  after  the 
cause  is  ended ;  but  it  is  the  pendency  of 
the  suit  that  creates  the  notice ;  for  as  it  is 
a  transaction  in  a  sovereign  court  of  justice, 
it  is  supposed  all  people  are  attentive  to 
what    passes  there."     Sorrell  v.  Carpenter, 

2  P.  Wms.  482;  Walker  v.  Smallwood,  Amb. 
676;  Bishop  of  Winchester  v.  Payne,  11  Ves. 
194,  contain  the  same  doctrine.  In  Gaskell 
V.  Durdin,  2  BallA  Beat.  169,  the  lord  chan- 
cellor says, — **The  rule  of  this  court  un- 
doubtedly is,  that  any  interest  acquired  in 
the  subject  matter  of  a  suit,  pending  the 
suit,  is  so  far  considered  a  nullity,  that  it 
cannot  avail  against  the  plaintiff's  title." 
Now,  in  1799,  the  survivors  of  The  Loyal 
Company  filed  a  bill  in  the  high  court  of 
chancery,  against  some  of  the  settlers,  in 
which    the    whole    history    of   the   case   is 

I  given;  the   rights   of   the  company  in  the 
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whole  subject  insisted  on ;  the  conduct  of 
the  settlers  stated,— that  some  refused  pay- 
ment of  the  dues  on  one  ground,  some  on 
another;  that  some  had  got  grants  on  the 
judgment  of  the  land  commissioners,  and 
others  on  treasury  warrants,  without  pay- 
ing the  company's  dues;  and  praying  that 
in  all  such  cases  the  grants  might  be  set 
aside  as  surreptitiously  issued,  or  the  holders 
be  taken  as  trustees  for  the  company,  to  the 
amount  of  their  dues ;  that  where  no  grants 
had  issued,  they  might  issue  to  the  com- 
pany, in  trust  for  the  settlers  when  the  dues 
should  be  paid ;  and  that  until  the  matter 
should  be  heard,  the  register  should  be  in- 
joined  from  issuing  patents  for  any  land 
surveyed  for  the  company,  unless  upon  the 
requisition  of  their  agent.  This  injunction 
was  granted,  and  has  never  been  dissolved. 
Various  proceedings  have  taken  place  in 
the  suit.  It  was  removed  to  the  court  of 
chancery  of  Staunton,  returned  to  that 
647  of  Richmond,  ^abated  as  to  some  par- 
ties, revived  in  the  names  of  the  suc- 
cessors of  The  Loyal  Company,  and  is  still 
depending  in  the  Richmond  chancery  court. 
It  is  objected,  that  this  record  is  not  prop- 
erly before  us,  as  not  being  stated  to  be  a 
part  of  the  case  agreed :  but  we  see,  at  the 
end  of  the  facts  agreed,  this  clause — *'If 
any  essential  fact  is  omitted,  by  either  of 
the  parties,  they  shall  be  at  liberty  to  sup- 
ply It."  We  see  that  this  record  was  filed 
and  used  in  the  court  below,  without  ob- 
jection. We  must  conclude,  therefore,  that 
it  was  under  this  agreement,  and  the  objec- 
tion comes  too  late  in  this  court. 

But  it  was  objected,  that  this  could  be  a 
lis  pendens  only  as  to  the  land  held  by  those 
who  were  made  parties  to  the  suit.  Speak- 
ing of  a  lis  pendens,  in  reference  to  the 
notice  it  gives  the  world,  I  cannot  think 
this  objection  sound.  It  is  the  subject 
matter  of  the  suit,  of  which  notice  is  given. 
Now  the  bill  we  speak  of,  involved  the 
whole  title,  rights  and  interests,  of  the 
company,  and  it  prayed  and  obtained  an 
injunction  against  issuing  patents,  not  only 
to  those  who  were  made  defendants,  but  to 
every  holder  of  a  survey  made  for  the  com- 
pany :  and  every  patent  issued  after  this, 
for  the  land  contained  in  such  surveys,  was 
a  violation  of  this  injunction.  It  would 
have  been  Impossible  to  bring  before  the 
court,  all  the  individuals  who  held  under 
the  company,  then  probably  largely  up- 
wards of  a  thousand. 

I  think  upon  these  grounds,  that  the  lis 
pendens,  was  also  notice  to  this  defendant. 
But  I  rest  my  opinion  most  confidently  upon 
the  other  grounds  of  notice.  I  am  for 
affirming  the  decree. 

CABELL,  J.  Most  of  the  objections 
taken  to  the  decree,  by  the  counsel  for  the 
appellant,  seem  to  me  to  have  no  founda- 
tion. 1.  The  statute  incorporating  The 
Successors  of  The  Loyal  Company,  affects 
not  in  the  smallest  degree,  the  rights  and 
obligations  of  the  parties.  It  relates  merely 
to  the  remedy  for  asserting  and  enforcing 
them,  which  has  always  been  regarded  as 
a  legitimate  object  of  legislation.  2.  The 
presumption  that  the  dues  of  the  com- 
648  pany  have  *been  paid,  is  repelled  by 
the   facts   agreed  by   the  parties.    If 


taken  out  a  grant  upon  the  survey  made  for 
him  by  the  company,  rather  than  encounter 
the  useless  trouble  and  expense  of  laying  a 
warrant  on  the  land,  and  surveying  it 
anew.  3.  The  claim  of  the  company  being 
only  to  an  equitable  lien  on  the  land,  and 
not  to  the  land  itself,  cannot  be  affected  by 
the  adverse  possession  of  f^rench ;  and  the 
length  of  that  possession  can  have  no  other 
operation  than  to  create  a  presumption  of 
payment;  which  piesumption,  however,  is 
repelled,  as  has  been  observed,  by  the  other 
facts  in  the  case.  4.  It  was  contended,  that 
the  company  have  lost  all  other  remedy,  in 
consequence  of  their  failure  to  file  a  caveat 
against  the  emanation  of  the  grants  to  John 
French.  This  pretension  is  based  on  the 
supposed  effect  of  the  decision  in  the  case 
of  Noland  v.  Cromwell,  4  Munf.  155.  But 
that  case  was  reviewed  and  expounded  in 
M*Clung  V.  Hughes,  5  Rand.  453,  and  it  was 
solemnly  held,  after  very  great  considera- 
tion, by  three  judges  out  of  four,  that  ac- 
cording to  the  case  of  Noland  v.  Cromwell, 
the  failure  to  file  a  caveat,  even  when  not 
caused  by  fraud,  accident  or  mistake,  does 
not  preclude  a  resort  to  a  court  of  equity, 
where  the  party  obtaining  the  grant,  has 
been  guilty  of  actual  fraud ;  and  moreover, 
that  he  is  guilty  of  actual  fraud,  who, 
knowing  another's  prior  equity,  proceeds  to 
get  a  grant  for  the  land.  If  this  t>e  law 
(and  it  must  be  law,  unless  the  power  to 
expound  its  own  decisions  be  denied  to  this 
court)  it  is  clear,  that  the  company  lost 
nothing  by  their  failure  to  caveat  John 
French ;  for,  as  he  had  held  the  land  under 
the  company,  he  must  have  known  their 
equity,  and  he  was  guilty  of  a  gross  fraud 
in  seeking  to  evade  his  obligations  to  them, 
by  getting  and  conveying  away  the  legal 
title. 

Having  disposed  of  these  minor  points, 
we  come  now  to  the  great,  and  indeed,  as 
it  seems  to  me,  the  only  real  qt^estion  in 
the  cause ;  namely,  whether  David  French, 
the  appellant,  is  a  bona  fide  purchaser 
of  the  legal  title,  for  valuable  consideration, 
without  notice?  If  he  shall  be  found  to  oc- 
cupy this  ground,  it  is  admitted  that 
649  he  must  prevail.  And  *it  is  equally 
clear,  that  if  he  had  notice  of  the  prior 
equity  of  the  company,  he  will  be  as  much 
bound  by  that  equity,  as  John  French,  from 
whom  he  purchased. 

In  the  investigation  of  this  important 
question,  we  are  met,  on  the  threshold,  by 
an  objection  that  John  French  did  not  ac- 
quire the  legal  title  by  his  patent,  and  con- 
sequently could  not  convey  it  by  his  deed, 
to  David  French.  This  objection  is  founded 
on  the  pretension,  that  the  lands  surveyed 
for  the  company,  were  not  such  waste  and 
unappropriated  lands,  as  were  subject  to 
location  under  land  office  treasury  warrants. 
If  this  exemption  from  location  be  allowed 
to  the  surveys  of  The  Loyal  Company,  it 
may  be  claimed,  with  equal  propriety,  for 
all  the  other  surveys  and  inchoate  rights  to 
land,  recognised  and  declared  valid  by  the 
statute  of  May  1779,  for  adjusting  the  titles 
of  claimers  to  unpatented  lands,  under  the 
former  and  present  government,  2  Rev. 
Code,  App.  II,  ch.  4,  p.  354.  Whether  any 
of   them   are  entitled  to  this  exemption  or 


they  had   been    paid,    French    would   have  I  not,    depends   on    the   just  construction  of 
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that  statute,  and  another  of  the  same  ses- 
sion, for  establishing-  a  land  office  and  as- 
certaining the  terms  and  manner  of 
granting  waste  and  unappropriated  lands ; 
Id.  cb.  5,  p.  365. 

Before  the  revolution,  all  the  lands  in  the 
country  belonged  to  the  king,  until  granted 
out  by  him.  There  were  then,  as  now, 
various  and  successive  steps  necessary  to 
be  taken  for  the  purpose  of  getting  a  grant 
for  lands ;  such  as  locations  or  entries,  sur- 
veys Ac.  Ac.  These  various  steps  gave  in- 
cipient rights,  or  equitable  interests  in  the 
land;  and  he  who  took 'the  first  legal  step, 
acquired  thereby  a  preference  to  a  grant, 
provided  he  followed  it  up  properly.  But 
it  was  the  grant  only  that  passed  the  legal 
title.  At  the  revolution  the  commonwealth 
succeeded  to  all  the  rights  of  the  king,  in 
relation  to  land.  In  1779,  the  legislature, 
desirous  to  encourage  the  migration  of  for- 
eigners to  the  country,  promote  population, 
increase  the  annual  revenue,  and  create  a 
fund  for  the  payment  of  the  public  debt, 
established  by  the  second  statute  above  re- 
ferred   to,    a  land  office,  for  the  purpose  of 

granting  lands  within  the  common- 
650      wealth,    and    prescribed  *the  manner 

and  terms,  on  which  any  person  might 
acquire  title  to  so  much  waste  and  unap- 
propriated land,  as  he  might  desire  to  pur- 
chase. He  was,  in  the  first  place,  to  pay 
to  the  treasurer,  a  consideration  at  the  rate 
of  ;£"40.  for  every  100  acres,  and  then  to  ob- 
tain from  the  auditors  a  certificate  thereof, 
stating  the  quantity  of  land  he  was  thereby 
entitled  to.  This  certificate  was  called  a 
land  warrant.  It  specified,  however  no  par- 
ticular land.  The  holder  of  such  a  warrant, 
desirous  to  locate  it  on  any  particular  waste 
and  unappropriated  land,  must  lodge  it  .with 
the  surveyour  of  the  county,  and  direct  the 
location  thereof,  so  specially  and  precisely, 
as  that  others  might  be  enabled  to  locate, 
with  certainty,  other  warrants  on  the  ad- 
jacent residuum.  The  surveyor  was  then  to 
survey  the  land,  in  the  time  and  manner 
prescribed  by  the  statute;  a  plat  and  cer- 
tificate of  the  survey  was  to  be  recorded  in 
the  surveyour' s  office,  and  delivered  to  the 
party,  who  was,  within  twelve  months,  to 
return  the  same  to  the  land  office.  Various 
causes  are  stated  in  the  statute,  for  which 
any  person  might  file  a  caveat,  to  prevent 
the  emanation  of  a  grant.  But  if  no  caveat 
was  filed,  the  register  of  the  land  office  was 
required  to  make  out  a  grant,  within  not 
less  than  six  nor  more  than  nine  months. 

But  there  were  **  various  and  vague 
claims"  to  land  under  the  former  and  pres- 
ent government,  previous  to  the  estab- 
lishment of  the  land  office,  which  were 
calculated  to  '* produce  tedious  and  infinite 
litigation  and  disputes,*'  and  to  discourage 
purchasers  from  taking  up  lands  upon  the 
terms  prescribed  by  the  statute  establishing 
the  land  office.  It,  therefore,  became** just 
and  necessary,  as  well  for  the  peace  of  in- 
dividuals, as  for  the  public  weal,  that  some 
certain  rule  should  be  established  for  set- 
tling and  determining  the  rights  to  such 
lands,  and  fixing  the  principles  upon  which 
legal  and  just  claimers  should  be  entitled  to 
sue  out  grants ;  to  the  end  that  subsequent 
purchasers  and  adventurers  might  be  en- 
abled to  proceed  with  greater  certainty  and 
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safety."  The  legislature,  therefore,  took 
up  this  subject,  and  acted  on  it,  in  the  stat- 
ute first  above  referred  to.  It  declared 
valid,  various  classes  of  surveys  of 
waste  and  unappropriated  lands,  *reg- 
ularly  made  by  legally  commissioned 
county  surveyours,  and  founded  on  certain 
rights  therein  mentioned.  It  declared,  that 
all  persons  claiming  lands  under  surveys 
thus  made  valid,  and  against  which  no 
caveat  had  been  entered,  should,  upon  the 
plats  and  certificates  of  survey  being  re- 
turned into  the  land  office,  be  entitled  to 
grants  for  the  same,  in  the  manner  therein 
after  prescribed.  It  then  went  on  to  estab- 
lish certain  rights  still  more  inchoate  than 
surveys,  such  as  entries,  settlement  rights, 
and  pre-emption  rights  founded  on  actual 
settlements. 

These  two  statutes  of  May  1779  are  not 
only  in  pari  materia,  but  were  passed  in  the 
immediate  contemplation  of  each  other,  and 
probably  on  the  same  day.  In  proof  of  this, 
it  may  be  observed,  that  the  first  section  of 
the  statute  for  settling  the  titles  of  claim- 
ants to  unpatented  lands,  speaks  of  the 
terms  ** lately  prescribed  by  law,"  for  ac- 
quiring lands;  referring,  evidently,  to  the 
terms  prescribed  in  the  other  statute  of  the 
same  session,  for  establishing  the  land 
office.  I  say  the  reference  must  have  been 
to  that  statute,  because  no  other  law  had 
been  passed  on  the  subject  of  acquiring 
lands  since  the  change  of  government.  The 
first  statute  refers,  also,  in  various  parts, 
to  the  land  office  as  having  been  already 
established ;  and,  in  one  instance,  refers  to 
the  statute  by  which  it  was  established,  as 
an  act  that  had  already  passed,  giving  its 
title  verbatim.  The  statute  establishing 
the  land  office,  also  refers  to  that  for  set- 
tling and  adjusting  previous  claims  to  un- 
patented lands,  and  quotes  its  title  verbatim. 
It  is  manifest,  therefore,  that  these  two 
statutes  ought  to  be  regarded  and  construed, 
as  different  parts  of  one  and  the  same 
statute. 

What  then  did  the  legislature  mean  by 
'* waste  and  unappropriated  lands,"  on 
which  the  holders  of  land  warrants  were 
authorized  to  locate  them?  Did  it  mean 
lands  to  which  no  other  person  had  a  prior, 
but  incipient  right,  as  by  entry  or  survey? 
or  did  it  mean  unpatented  lands?  Did  it 
mean,  in  the  first  place,  that  lands  legally 
located  or  surveyed  on  land  office  treasury 
warrants,  ceased  to  be  waste  and  unappro- 
priated, so  that  no  subsequent  loca- 
652  tion  could  be  *legally  made  thereon, 
and  that  all  patents  obtained  on  such 
subsequent  locations,  for  lands  covered  by 
prior  locations,  were  necessarily  void?  Let 
the  decisions  of  this  court,  whose  province 
it  is  to  expound  the  statutes,  answer  these 
questions. 

It  has  never  been  doubted,  that  a  person 
getting  the  first  patent,  on  a  survey  founded 
on  a  land  office  treasury  warrant,  gets 
thereby  the  legal  title,  notwithstanding  an- 
other person  may  have  made  a  prior  legal 
location  and  survey,  on  a  similar  warrant* 
And  it  has  been  decided  very  frequently, 
and  I  think  uniformly,  that  even  a  court  of 
chancery  can  give  no  relief  against  such 
patent,  unless  the  owner  of  the  prior  entry 
or  survey  had  been  prevented   from  filing  a 
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caveat,  by  fraud,  accident,  or  mistake;  or 
unless  the  person  who  got  the  first  patent, 
had  been  guilty  of  actual  fraud.  The  cases 
on  this  subject,  as  also  the  reasons  for  the 
decision,  will  be  found  in  Noland  v.  Crom- 
well, and  in  M'Clung  v.  Hughes.  And  it 
has  been  frequently  decided,  also,  that  the 
first  patent  carries  the  legal  title,  even 
when  it  has  been  fraudulently  obtained; 
but  a  court  of  equity  will  consider  the 
patentee,  in  such  case,  a  trustee  for  the 
owner  of  the  prior  entry  and  survey,  and 
will  compel  him  to  convey  the  legal  title 
accordingly.  Indeed,  I  understand  the 
counsel  for  the  appellees  as  admitting  these 
positions,  when  applied  to  cases  where  the 
senior  entries  and  surveys  are  founded  on 
land  office  treasury  warrants.  They  insist, 
however,  that  they  are  not  applicable  to 
surveys  and  other  rights  to  land,  which  ex- 
isted before  the  establishment  of  the  land 
office,  and  which  were  declared  valid  by  the 
statute  which  settled  and  adjusted  such 
claims.  Let  us  then  inquire,  whether  such 
surveys  and  rights  form  an  exception  to  the 
general  rule. 

We  have  seen  that  the  two  statutes  of 
May  1779,  so  often  referred  to,  are  to  be  re- 
garded as  one  act ;  and  we  have  seen  that, 
according  to  the  decisions  of  this  court, 
the  terms  *' waste  and  unappropriated 
lands,"  include  lands  to  which  persons  may 
have  valid  claims  under  location  and  sur- 
veys on  land  office,  treasury  warrants, 
653  acquired  under  the  authority  *of  the 
general  land  law.  Upon  what  princi- 
ple of  sound  construction  can  we  say,  that 
the  same  terms  shall  not  include  lands  cov- 
ered by  locations  and  surveys  declared  valid 
by  the  other  statute?  It  cannot  be  pre- 
tended, that  incipient  claims  to  land  ac- 
quired under  the  authority  of  the  general 
land  law,  are  less  valid,  than  the  incipient 
claims  declared  valid  by  the  other  statute. 
Why  then  shall  we  extend  to  the  latter,  a 
privilege  (exemption  from  location)  which 
is  denied  to  the  former?  To  have  exempted 
either  class  from  location  on  land  warrants, 
would  have  operated  injuriously  to  the  pub- 
lic, by  preventing  or  retarding  the  sale  of 
the  public  lands;  for  persons  would  have 
been  discouraged  from  becoming  adven- 
turers or  purchasers,  if  they  had  believed 
that  their  titles  might  be  defeated  at  subse- 
quent and  remote  periods,  by  the  exhibition 
of  these  dormant  claims.  The  same  policy 
applied  to  both  classes  of  claims,  and  both 
should  be  subject  to  the  same  law,  making 
the  lands,  in  both  cases,  liable  to  subse- 
quent location.  This  liability,  while  it  ad- 
vanced the  public  interest,  would  do  no 
injury  to  the  diligent  prior  claimant;  for 
his  rights  might  be  always  secured  by  a  re- 
sort to  the  courts  of  caveat ;  tribunals  wisely 
provided  for  the  adjustment  of  conflicting 
claims  to  land  before  the  emanation  of 
grants. 

But  this  point  does  not  rest  on  reason 
only.  There  is  authority,  also,  for  the 
opinion,  that  lands  covered  by  claims  de- 
clared valid  by  the  statute  for  settling 
claims  to  unpatented  lands,  are  not  less 
liable  to  location  on  land  office  treasury 
warrants,  than  lands  covered  by  valid 
claims  acquired  under  the  general  land  law. 
I  allude  to  the  case  of  Burnsides   v.    Reid, 


2  Wash.  43.  Both  parties,  in  that  case, 
claimed  under  settlement  and  pre-emption 
rights;  and  the  claims  of  both  were  sub- 
mitted to  the  court  of  commissioners,  es- 
tablished by  the  statute  of  1779.  That  court 
decided  in  favor  of  Burnsides,  giving  him 
400  acres  for  his  settlement,  and  600  acres 
for  his  pre-emption.  Reid  filed  a  caveat  in 
the  general  court,  to  prevent  a  grant  to 
Burnsides;  and  that  court  reversed  the 
judgment  of  the  court  of  commissioners, 
and  gave  judgment  in  favour  of  Reid» 

654  for  400  acres  for  his  ^settlement,  and 
600  acres   for  his  pre-emption.     After 

this,  Burnsides  obtained  an  injunction  from 
the  high  court  of  chancery,  to  prevent  a 
grant  to  Reid;  and  pending  this  contro- 
versy, fraudulently  obtained  a  patent  for 
1200  acres,  founded  on  the  judgment  of  the 
commissioners  for  1000  acres  (although  it 
had  been  reversed  by  the  general  court), 
and  200  acres  by  virtue  of  a  land  office  treas- 
ury warrant.  The  case,  after  having  been 
decided  in  the  court  of  chancery,  waa 
brought  up  to  this  court,  which  decided  in 
favor  of  Reid,  and  decreed  that  Burnsides 
should  convey  to  him  so  much  of  the  land 
covered  by  his  patent,  as  should  be  found 
to  interfere  with  Reid's  1000  acres.  Thia 
case,  therefore,  proves  that  a  patent,  al- 
though fraudulently  obtained,  and  founded 
partly  on  a  land  office  treasury  warrant, 
conveys  the  legal  title,  even  against  a  per- 
son having  a  valid  claim,  under  settlement 
and  pre-emption  rights,  established  by  the 
first  statute  of  May  1779. 

But,  superiour  validity  is  claimed  for  the 
surveys  of  The  Loyal  Company,  because 
they  were  established  by  the  judgment  of 
the  court  of  appeals,  to  which  they  were  re- 
quired to  be  submitted  by  the  statute.  I 
am  not  at  all  disposed  to  detract  from  the 
force  of  that  judgment:  but  I  must  be  per- 
mitted to  observe,  that  the  section  of  the 
law  referred  to,  shews  no  particular  favor, 
on  the  part  of  the  legislature,  towards  the 
claims  of  The  LoyAl  Company,  or  of  any 
other  persons,  claiming  under  surveys,  on 
orders  of  council,  or  entries  in  the  council 
books.  It  is  manifest,  that  that  section 
was  dictated  by  the  suspicions,  rather  than 
the  favor,  of  the  legislature,  towards  all 
such  claims.  It  is  worthy  of  remark,  that 
as  to  all  other  surveys  founded  on  rights 
approved  of  by  the  legislature,  their  validity 
is  established  by  the  statute  itself,  directly 
and  immediately;  and  on  their  being  re- 
turned to  the  land  office,  patents  were  to  be 
issued  upon  the  usual  terms,  unless  caveats 
had  been  filed  against  them.  But  as  to 
surveys  on  orders  of  council,  it  is  declared, 
that  no  claim  under  them  shall  be  valid,  but 
such  only  as  shall  be  heard  and  established 
by  the  court  of  appeals*  The  decision  of  that 
court  did   no  more  for  these   claims, 

655  than  what  the  statute  itself  had  di- 
rectly done  for  the  others  which  were 

objects  of  its  protection  *  it  established 
their  validity  as  between  the  commonwealth 
and  the  company:  but  they  were  to  be 
returned  to  the  land  office,  where  patents 
were  to  be  issued  on  them,  according  to  the 
rules  and  regulations  of  the  office.  The  in- 
vestigation before  the  court  of  appeals  was 
one  to  which  there  were  no  parties,  but  the 
commonwealth,  and  the  claimants  under  the 
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surveys.  The  statute  required  that  the  at- 
torney general  should  attend  the  court  on 
behalf  of  the  commonwealth,  and  provided 
that  the  cases  might  be  continued,  on  proof 
to  the  court,  that  any  claimer  under  the 
surveys  was  unable  to  attend;  but  it  had 
not  one  word  concerning  those  who  had  ad- 
versary claims.  The  surveys,  therefore, 
when  returned  to  the  land  office,  stovd  pre- 
cisely on  the  same  footing  with  those  sur- 
veys which  the  statute  itself  had  declared 
valid,  without  the  intervention  of  the  court ; 
liable  to  be  caveated  for  the  same  causes, 
and  subject  to  the  same  rules  and  regula- 
tions. 

I  am,  therefore,  of  opinion  that  the  com- 
monwealth's grant  to  John  E^rench,  con- 
veyed to  him  the  legal  title ;  and  that  his 
deed  conveyed  it  to  David  French. 

I  have  given  to  this  branch  of  the  subject 
more  attention,  than  some,  perhaps,  may 
think  it  deserves:  I  have  done  so,  because 
this  point  was  strongly  relied  upon  by  the 
counsel;  and  because  it  is  the  one  on  which 
I  felt,  at  first,  much  doubt. 

David  French  having  thus  acquired  the 
legal  title,  for  valuable  consideration  fully 
paid,  it  remains  to  inquire,  whether  he  ac- 
quired it  bona  fide,  without  notice  of  the 
prior  equity  of  the  company. 

Notice  is  of  two  sorts,  actual  and  con- 
structive. Actual  notice  is  actual  knowl- 
edge by  the  party,  of  the  very  matter  or 
thing,  of  which  he  is  said  to  have  notice. 
It  is  a  matter  of  fact,  and  is  to  be  proved, 
like  all  other  facts,  by  direct  proof  of  the 
fact  itself,  or  by  proof  of  circumstances, 
from  which  the  fact  may  be  justly  inferred. 

Did  David  French  have  actual  knowledge, 
before  he  completed  his  purchase,  that  The 
Ix>yal  Company  had  any  claim  upon  this 
land?  Unless  the  evidence  justifies 
656  us  in  ^answering  this  question  affirma- 
tively, we  cannot  say  that  he  had 
actual  notice.  And  here  let  it  be  remarked, 
that  as  he  has  not  pleaded  to  the  bill  or  an- 
swered it,  and  as  the  parties  have  chosen 
to  dispense  with  both  plea  and  answer,  and 
to  rest  the  case  on  the  facts  agreed,  we  can 
know  nothing  of  David  French,  except 
what  is  disclosed  by  the  case  agreed ;  nor 
can  we  know  any  thing  of  the  information 
possessed  by  him,  except  what  he  directly 
admits,  or  what  is  to  be  justly  inferred  from 
his  admissions.  And,  even  as  to  the  facts 
which  are  admitted  in  the  record,  we  must, 
in  considering  the  subject  of  notice,  distin- 
guish those  which  are  merely  admitted  to 
have  occurred  or  existed,  from  those  which 
are  admitted  to  have  been  known  to  David 
French.  Thus,  he  admits  the  whole  history 
of  The  I/oyal  Company,  the  original  and 
subsequent  orders  of  council  in  their  favor, 
their  toils  and  dangers,  their  973  surveys, 
the  submission  of  them  to  the  court  of  ap- 
peals, the  judgment  of  that  court,  the  pos- 
session of  the  land  by  Johnston  under  the 
survey  made  for  him,  the  assignment  of 
the  survey  to  Payne,  and  then  to  John 
French  8lc,  These  facts,  deemed  important 
bv  the  company,  are  admitted  by  David 
French,  because  he  was  aware,  that  if  dis- 
puted, they  could  be  proved :  but  he  does 
not  admit,  that  he  knew  them,  before  his 
purchase.  A  few  short  lines  of  the  record 
contain  every   thing  which   he   admits   he 


knew.  They  are  as  follows:  "It  does  not 
appear,  that  the  defendant  (David  French) 
had  any  actual  notice,  that  the  said  nienty- 
nine  acre  survey  was  included  in  the  land 
purchased  of  the  said  John  French,  before 
the  purchase,  except  that  he  knew  The 
Loyal  Company's  surveys  were  scattered 
throughout  that  part  of  the  country ;  he  also 
knew,  that  sundry  surveys  had  been  made 
by  the  company  in  that  neighbourhood ;  he 
knew,  that  the  surveys  were  well  bounded, 
and  the  neighbourhoods  well  described  in 
all  said  surveys,  and  that  almost  all  of 
them  could  be  found  without  difficulty ;  he 
knew,  that  the  plats  of  those  surveys  were 
recorded  in  the  several  surveyors'  offices, 
and  filed  in  the  register's  office  in  Rich- 
mond." Do  these  fact  prove,  that  he  knew, 
or  had  notice,  that  the  land  he  was 
purchasing,      was     included     in,    or 

657  *covered  by  any  of  those  surveys?    It 
will  not  be  pretended,  that  they  prove 

it,  directly  or  positively ;  and  I  think  it  is 
equally  clear,  that  they  cannot  be  considered 
sufficient  circumstances  to  prove  it  pre- 
sumptively, or  by  just  inference.  A  fact 
is  said  to  be  proved  presumptively,  when 
such  circumstances  are  proved,  as  usually 
attend  such  facts ;  3  Blacks.  Comm.  371.  Is 
the  general  knowledge,  that  surveys  were 
scattered  throughout  an  extensive  territory ; 
that  many  of  them  were  in  a  particular 
neighbourhood ;  that  all  of  them  were  well 
bounded,  and  the  neighbourhoods  well  de- 
scribed ;  that  almost  all  of  them  could  be 
found  without  difficulty,  and  that  all  of 
them  were  recorded  in  the  surveyours' 
offices,  and  in  the  register's  office :  is  such 
general  knowledge  as  this,  usually  attended 
by  a  knowledge  of  the  situation  of  each 
survey,  so  as  to  know  the  land  it  covers? 
Bvery  mind  must  answer  this  question  in 
the  negative.  How,  then,  can  we  justly 
infer  from  these  circumstances,  that  David 
French  actually  knew,  that  the  land  in  the 
possession  of  John  French,  was  embraced  by 
any  of  the  company's  surveys?  If  it  be  said, 
that  being  about  to  purchase,  and  know- 
ing what  he  confessedly  did  know,  it  was 
his  duty,  as  a  man  of  ordinary  prudence,  to 
make  further  inquiry,  and  that  such  inquiry 
would  have  led  him  to  a  knowledge  of  the 
equity  of  the  company, — I  reply,  that  even 
if  this  were  true,  it  would  prove  that  he  had 
constructive,  not  actual  notice;  for  actual 
notice  (of  which  only  we  are  now  speaking) 
depends  on  the  knowledge  which  a  man  has, 
not  on  what  he  might  have,  were  he  to  go 
in  pursuit  of  it.  A  mere  obligation  to  in- 
quire, does  not  impart  actual  knowledge. 
The  obligation  may,  as  in  case  of  other 
duties,  be  overlooked  or  disregarded.  The 
inquiry  may  not  have  been  made,  and  un- 
less it  appears  to  us,  judicially,  that  it  was 
made,  we  cannot  judicially  say,  that  the 
party  had  that  knowledge  which  the  inquiry 
only  could  have  given.  I  am,  therefore,  of 
opinion,  that  David  French  had  not  actual 
notice. 

I  proceed,  then,    to   inquire,    whether  he 

had  constructive  notice;  premising,  that  if 

he    had    this    sort  of  notice,  he  is  as 

658  *much  bound  by  it,  as  he  would  have 
been  by    actual    notice;  for    the    law 

gives  the  same  effect  to  both  kinds  of  notice. 
"Constructive  notice,  in  its  nature,  is  no 
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more  than  evidence  of  notice,  the  presump- 
tions of  which  are  so  violent  that  the  court 
will  not  allow,  even,  of  its  being  contro- 
verted.'' (Sugden553.)  It  is  that  notice 
which  the  law  imputes  to  a  man,  without 
regard  to  the  fact,  whether  he  has  or  has 
not  actual  knowledge  of  the  thing,  of  which 
he  is  said  to  have  notice,  and  'even  al- 
though it  may  be  clearly  proved,  that  he 
had  not  such  actual  knowledge.  It  is  there- 
fore essentially  different,  in  its  character, 
from  actual  notice.  For  although  actual 
notice  may  be  inferred  from  circumstances, 
or,  in  other  words,  may  be  proved  by  pre- 
sumptive testimony,  yet  the  circumstances 
or  presumptive  evidence,  must  be  such  as 
to  convince  the  mind,  that  the  party  had 
actual  knowledge  of  the  thing  of  which  he 
is  said  to  have  notice.  Any  thing  short  of 
such  knowledge,  is  not  actual  notice ;  al- 
though it  may,  in  some  cases,  amount  to 
constructive  notice.  And  whenever  there 
is  such  knowledge,  it  is  actual  notice  al- 
though proved  by  presumptive  testimony. 

But  although  the  law,  in  many  cases,  im 
putes  notice  to  a  man,  on  evidence  far  short 
of  that,  which,  if  its  weight  only  were  con- 
sidered, would  be  necessary'  to  prove  actual 
notice ;  yet,  if  we  attend  to  the  nature  and 
character  of  the  facts,  which  the  evidence, 
in  such  cases,  does  establish,  we  shall  see, 
that  the  law  in  imputing  notice,  acts  with 
its  usual  justice  and  equity.  Thus,  on 
proof  of  notice  to  an  agent,  the  law,  at 
once,  imputes  notice  to  the  principal ;  not 
because  notice  to  the  agent,  is  proof  that 
the  principal  actually  had  notice  also,  but 
because  it  is  a  fact  of  such  a  character,  that 
the  principal  ought  to  be  as  much  bound  by 
it,  as  if  he  had  notice.  "For**  (as  the 
chancellor  said,  in  Attorney  General  v, 
Gower,  2  E^q.  Ca.  Abr.  p.  685,  pi.  11),  **the 
principal  by  trusting  his  agent,  made  his 
act  his  own,  and  became  answerable  for  it; 
for,  otherwise,  a  man  who  had  a  mind  to 
get  another's  estate  might  shut  his  own 
eyes,  and  employ  another  to  treat  for  him, 
who  had  notice  of  a  former  title;  which 
would  be  a  manifest  cheat. ' '  So,  like- 
659  wise,  on  proof  *of  a  fact  which  **is 
sufficient  to  put  a  purchaser  upon  an 
inquiry,"  the  law  imputes  to  him  notice  of 
that  to  which  the  inquire  would  have  led 
him ;  Smith  v.  Low,  1  Atk.  489.  This  is 
done  on  the  principle,  that  as  he  ought  to 
have  made  the  inquiry,  his  voluntary  fail- 
ure to  make  it,  shall  not  prejudice  the  rights 
of  third  persons. 

If  David  French  bad  constructive  notice 
at  all,  it  must  be  on  the  principal  that  he 
knew  enough  to  put  him  on  inquiry. 
Whether  he  was  under  such  obligation  or 
not,  will  be  best  ascertained  by  examining 
the  cases  on  this  head  of  constructive 
notice,  and  by  observing  the  reason  on 
which  the  obligation  to  make  inquiry,  has 
been  held  to  exist.  And  I  will  now  proceed 
to  examine  those  which  have  been  relied 
on,  in  behalf  of  the  appellees. 

Taylor  v.  Stibbert,  2  Ves.  jr.  437.  In 
this  case,  Stibbert  purchased  an  estate  in 
fee,  with  notice  that  it  was  in  the  hands 
of  tenants,  on  a  lease;  but  he  was  told  by 
the  vendor  that  the  lease  was  void.  The 
lord  chancellor  said — **I  have  no  difficulty 
to  lay  down,  and  a  well   warranted  by   au- 


thority, and  strongly  founded  in  reason, 
that  whoever  purchases  an  estate  from  the 
owner,  knowing  it  to  be  in  the  possession 
of  tenants,  is  bound  to  inquire  into  the 
estates  those  tenants  have.  It  has  been 
determined,  that  a  purchaser,  being  told 
that  particular  parts  of  the  estate  were  in 
the  possession  of  a  tenant,  without  any 
information  as  to  his  interest,  and  taking 
it  for  granted,  it  was  only  from  year  to 
year,  was  bound  by  the  lease,  which  was 
a  surprize  upon  him.  That  was  rightly 
determined;  for  it  was  sufficient  to  put 
him  on  inquiry,  that  he  was  informed  the 
estate  was  not  in  the  actual  possession  of 
the  person  with  whom  he  contracted ;  that 
he  could  not  transfer  the  ownership  and 
possession  at  the  same  time;  that  there 
were  interests,  as  to  the  extent  of  which 
it  was  his  duty  to  inquire."  He  then 
observed,  as  to  the  case  before  him,  that 
in  addition  to  the  general  ground  of  the 
estate  being  in  the  hands  of  tenants,  the 
purchaser  being  informed  that  the  tenants 
held  it  under  leases,  he  was  bound  to  know 
all  the  contents  of  the  leases.  We  cannot 
mistake  the  ground  of  this  decision. 
660  The  circumstance  ^mainly  relied 
on  as  imposing  the  obligation  to 
make  inquiry,  was  the  knowledge  of  the 
purchaser,  that  other  persons  were  inter- 
ested in  the  very  property  he  was  about  to 
purchase.  As  to  the  additional  ground, 
namely,  the  knowledge  that  there  was  a 
deed  of  lease,  I  will  examine,  that,  more 
particularly,  when  I  come  to  the  cases  as 
to  notice  of  deeds. 

Daniels  v.  Davison,  16  Ves.  249,  17  Id. 
432,  is  the  same,  in  principle,  with  that 
of  Taylor  v.  Stibbert.  It  was  the  pur- 
chase of  an  estate,  by  a  person  knowinc  it 
to  be  in  the  possession  of  a  tenant.  That 
circumstance  was  held  sufficient  to  pat 
iiim  on  inquiry;  and  he  was,  therefore, 
held  to  take  the  estate  subject  to  all  the 
rights  of  the  tenant,  not  only  under  the 
lease,  but  under  an  agreement  of  the  ten- 
ant to  become  the  purchaser.  It  was 
decided  on  the  authority  of  Taylor  v. 
Stibbert. 

Smith  V.  Low,  1  Atk.  489,  puts  the  obli- 
gation to  make  inquiry  on  the  same 
ground.  "They  found,"  said  lord  Hard- 
wicke,  *'a  person  in  possession  of  their 
estate,  and  that  was  sufficient  to  put  them 
to  inquire." 

In  Hiern  v.  Mill,  13  Ves.  114,  Mill 
being  indebted  to  Hiern,  deposited  with 
him  the  title  deeds  of  an  estate,  by  way  of 
security,  promising  at  the  same  time,  to 
execute  a  formal  mortgage.  One  Arnold, 
afterwards,  purchased  the  estate  from  Mill, 
knowing  that  the  title  deeds  were  not  in 
his  possession,  but  in  Hiern 's.  In  his  an- 
swer, Arnold  denied  knowledge  of  Hiern *s 
lien  on  the  land,  but  admitted  that  he  knew 
he  had  the  deeds,  believing  as  he  said,  that 
he  held  them  as  a  security  for  a  debt  due 
to  one  Quame.  In  deciding  the  cause,  the 
chancellor  chose,  from  public  considera- 
tions, to  rest  his  decision  solely  on  the 
ground,  that  the  purchaser  knew  the  title 
papers  were  not  in  the  possession  of  the 
vendor,  but  of  another.  He  referred  to  the 
case  of  Taylor  v.  Stibbert,  and  said  the  case 
before    him   was   much  stronger  than  that. 
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fie  observed,  that  *4and  is  held  not  by 
possession,  but  by  title.  A  purchaser  must 
look  to  his  title,  and  if,  being-  asked  for 
the  deeds,  the  vendor  acknowledf^es  he  has 
them  not,  the  purchaser  is  bound  to  further 
inquiry.  In  this  case,  Arnold,  apprised 
that    this     plaintiff     has     the     title 

661  ^deeds    of     Mill's    estate,    does    not 
choose  to  %o  to  the  plaintiff,  to  inquire 

whether  he  has  a  claim  upon  it,  but  pur- 
chases the  estate  from  Mill."  The  pur- 
chaser was,  therefore,  held  to  take  the 
estate  subject  to  the  claim  of  the  creditor. 
It  is  obvious,  that,  in  this  as  in  the  preced- 
ing* cases,  the  obligation  to  inquire,  is'.put 
upon  the  ground,  that  the  purchaser  was 
acquainted  with  a  fact,  in  relation  to  the 
very  property  he  was  about  to  purchase, 
snfiQcient  to  induce  a  belief  that  other  per- 
sons had  a  claim  upon  it. 

Hill  V.  Simpson,  7  Ves.  152.  This  was  a 
case  where  an  executor,  within  a  month 
after  the  testator's  death,  assigned  to  cer- 
tain bankers,  the  assets  of  the  estate,  as  a 
security  for  a  debt  then  due  to  them  from 
the  executor,  and  for  other  advances  which 
they  were  to  make  for  him,  by  taking  up 
his  bills  then  actually  outstanding.  The 
bankers  knew  that  the  property  assigned 
to  them  was  part  of  the  assets  of  the  estate ; 
bat  they  confided  in  the  representation 
of  the  executor,  that  the  will  had  given 
him  every  thing,  subject  only  to  ;^20.  and 
a  few  small  legacies.  This  representation 
was  false,  in  a  material  part,  which  the 
bankers  would  have  seen,  had  they  looked 
at  the  will.  The  master  of  the  rolls  said, 
— "If  they  had  looked  at  the  will,  instead 
of  taking  his  representation,  they  would 
have  seen  that  he  had  no  right  to  assign 
the  stock,  till  the  claims  under  that  will 
were  satisfied;  and  that  some  of  those 
claims  were  not  satisfied.  Common  pru- 
dence required,  that  they  should  look  at  the 
wilt,  and  not  take  the  debtor's  word  as  to 
his  right  under  it.  If  they  neglect  that,  and 
take  the  chance  of  his  speaking  the  truth, 
they  must  incur  the  hazard  of  his  false- 
hood. The  rights  of  third  persons  must  not 
be  affected  by  their  negligence.  I  do  not 
impute  to  them  direct  fraud,  but  they  acted 
rashly,  incautiously,  and  without  the  com- 
mon attention  used  in  the  ordinary  course 
of  business.  It  was  gross  negligence  not  to 
look  at  the  will,  under  which  alone  a  title 
could  be  made  to  them."  We  thus  see, 
that,  in  this  case,  the  obligation  to  mak 
inquiry,  is  put  upon  the  ground  that  the 
purchasers  bad  notice  of  a  will,  ** under 
which  alone  a  title  could  be  made  to  them." 
So,  in  like  manner,    it  has   been    de- 

662  cided,  *in  cases  almost  innumerable, 
that  **  where  a  purchaser  cannot  make 

out  a  title,  but  by  a  deed  which  leads  him 
to  another  fact,  whether  by  description  of 
the  parties,  recital  or  otherwise,  he  will  be 
deemed  conusant  thereof;  for  it  was  crassa 
negligentia  that  he  sought  not  after  it:  and 
for  the  same  reason,  if  a  purchaser  has 
notice  of  a  deed,  he  is  bound  by  all  its  con- 
tents." I  need  not  multiply  references  on 
this  head,  but  will  mention  Biscoe  v.  Karl 
of  Banbury,  1  Ch.  Ca.  287;  Moore  v.  Ben- 
net,  2  Ch.  Ca.  246 ;  Tanner  v.  Florence,  1 
Ch.  Ca.  259;  Hall  v.  Smith,  14  Ves.  426. 
But  it  is  manifest,  from  all  the  cases,  that 


a  deed,  the  notice  of  which  will  be  sufficient 
to  put  a  purchaser  upon  inquiry,  must  be 
one,  which  the  purchaser  knew,  or  had  good 
reason  to  believe,  gave  some  interest  in, 
or  power  over,  the  property  which  is  the 
subject  of  the  purchase.  And,  indeed,  it 
would  be  contrary  to  the  first  principles  of 
natural  justice  and  equity,  that  the  mere 
knowledge  of  the  existence  of  a  deed,  should 
impose  on  him  the  obligation  of  looking 
into  it,  when  he  neither  knew,  nor  had 
reason  to  believe,  that  that  deed  had 
any  bearing  on  the  subject  of  his  purchase. 

After  this  tedious  review  of  the  cases 
relied  upon  for  the  appellees,  let  us  inquire, 
whether  there  is  to  be  found,  in  the  case 
before  us,  either  of  the  grounds,  which 
were  held,  in  the  cases  referred  to,  sufficient 
to  put  the  purchaser  on  an  inquiry? 

In  Taylor  v.  Stibbert,  in  Daniels  v.  Davi- 
son, and  in  Smith  v.  Irow,  the  obligation 
to  make  inquiry,  was  placed  on  the  ground, 
that  the  purchaser  knew  that  the  possession 
of  the  estate  was  not  in  the  vendors,  but  in 
other  persons  claiming  adverse  interests. 
In  Hiern  v.  Mill,  it  was  put  on  a  ground 
which,  in  England  is  deemed  even  stronger ; 
namely,  the  fact  that  the  purchaser  knew 
the  title  papers  were  not  in  the  possession 
of  the  vendor,  but  of  another  person. 
Neither  of  these  circumstances  is  to  be 
found  in  this  case;  for  here,  the  vendor 
was  in  possession  of  the  land,  claiming 
under  grants  of  the  commonwealth,  which 
he  exhibited.  In  all  the  other  cases,  the 
obligation  to  inquire,  is  placed  on  the 
ground,  that  the  purchaser  had  notice 
663  of  a  *deed  or  will  on  which  the 
title  depended,  or  under  which  he 
had  reason  to  believe  some  body  else 
claimed  an  interest,  or  which  gave  some  in- 
terest in,  or  power  over,  the  estate.  Does 
the  principle  of  these  cases  apply  to  that 
before  us?  David  French  knew  that  The 
Lioyal  Company  had  surveys  scattered 
through  that  part  of  the  country,  and  that 
they  had  many  surveys  in  that  neighbour- 
hood. But  what  reason  had  be  to  believe, 
that  any  of  those  surveys  interfered  with 
the  land  which  was  in  the  possession  of 
John  French?  There  is  not  an  intimation 
in  the  record,  that  he  had  knowledge  that 
John  French  had  ever  held  under  the  com- 
pany, or  that  the  company  had  ever  claimed 
this  land  as  being  covered  by  any  of  their 
surveys.  The  facts  in  the  record  are  not 
only  insufficient  to  prove  such  knowledge 
in  David  French,  but  they  are  calculated  to 
shew,  that  he  had  reason  to  believe  they 
laid  no  claim  to  this  land.  John  French 
was  in  possession,  claiming  it  under  two 
grants,  one  of  which  was  fourteen,  the 
other  twenty-nine  years  old.  I^t  it  be  re- 
marked, that  the  973  surveys  of  the  com- 
pany, contain  less  than  300,000  acres  of 
land,  and  that  they  are  scattered  over  a 
territory  containing  more  than  five  millions 
of  acres.  The  lands  covered  by  their  sur- 
veys bear,  therefore,  a  very  small  propor- 
tion to  the  immense  quantity  of  waste  and 
unappropriated  lands  in  that  extensive 
region,  thrown  open  to  adventurers,  by 
the  statute  establishing  the  land  office. 
Under  these  circumstances,  the  mere  fact 
that  John  French's  patents  were  founded 
on  land  office  treasury  warrants,    was  suffi- 
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cient  to  raise  a  presumption,  that  they  did 
not  embrace  the  lands  of  The  Loyal  Com- 
pany; not  because  those  lands  were  not 
liable  to  location,  but  because  it  is  to  be 
presumed,  that  adventurers,  in  locating 
their  warrants,  would  prefer  to  locate  them 
where  there  was  no  opposing  legal  claim. 
Again,  the  company  might  have  prevented 
the  emanation  of  grants  for  their  lands, 
either  by  caveats  or  suits  in  chancery. 
Lyne  v.  Jackson,  1  Rand.  114.  Or,  if  any 
cause  had  prevented  a  resort  to  either  of 
these  remedies,  they  might,  at  any  time 
afterwards,  have  filed  bills  in  chancery  to 
set  the  patents  aside,  and  subject  the 
lands  to  their  lien.     Their  failure  to 

664  *take    any    of    these   steps,  was  well 
calculated   to   induce    a  belief,    that 

they  had  no  claim  to  the  lands  patented  to 
John  French,  although  they  **had  many 
surveys  in  the  neighbourhood." 

I  am,  therefore,  of  opinion  that  David 
French  was  under  no  obligation  to  look  into 
the  surveys  of  the  company ;  and,  conse- 
quently, that  he  had  not  even  constructive 
notice  of  their  equity. 

Nor  can  I  think,  that  the  case  ^f  the  ap- 
pellees is  helped  by  the  pendency  of  the 
suit  in  the  court  of  chancery,  Pendleton 
V.  Fatten  Ac.  This  court  decided  in  the 
case  of  Newman  v.  Chapman,  2  Rand.  93, 
that  a  lis  pendens  is  not  notice.  And  even 
if  it  were  notice,  it  would  operate  merely 
as  to  those  who  were  purchasers  pendente 
lite  from  a  party  to  the  suit.  John  French 
was  no  party  to  that  suit. 

I  think  the  decree  should  be  reversed,  and 
the  bill  dismissed. 

BROOKE,  J.  The  first  inquiry  in  this 
case,  is  as  to  the  effect  of  the  decision  of  the 
court  of  appeals  in  1783,  on  the  entries  and 
surveys  of  The  Loyal  Company.  That 
decision  was  made  in  pursuance  of  the  10th 
section  of  the  act  of  1779,  for  the  adjusting 
and  settling  the  titles  of  claimers  to  unpat- 
ented lands  &c.  under  which  provision  the 
court  was  to  decide,  not  only  on  the  valid- 
ity of  surveys,  but  entries  also.  I  think  it 
very  clear,  upon  the  wording  of  the  section, 
that  the  effect  of  the  sentence  of  the  court 
was  limited  to  the  establishment  of  the 
entries,  as  well  made  on  the  council  books, 
and  of  the  surveys,  as  well  made  on  the 
entries.  To  give  it  a  greater  effect,  would 
be  to  put  the  entries,  as  well  as  surveys, 
upon  higher  ground,  than  could  have  been 
intended  by  the  legislature.  It  was  to  as- 
certain whether  the  entries  and  surveys 
had  been  properly  made  under  the  then  ex- 
isting laws  on  that  subject,  and  not  to  give 
them  any  greater  validity  than  the  law 
gave  them,  that  this  provision  of  the  stat- 
ute referred  the  matter  to  the  court  of  ap- 
peals.    I  believe,  at  an    early    period 

665  of  the   court,  some  countenance  *^wa8 
given  to   a   contrary   construction    of 

the  section,  but  whatever  may  have  been 
the  first  impressions  of  the  court,  I  think 
it  impossible  upon  a  fair  construction  of 
the  section,  especially  in  connection  with 
other  provisions  of  the  land  laws,  to  give  it 
the  construction  contended  for.  In  Ross  v. 
Keewood,  2  Munf.  141,  it  was  decided  by 
the  whole  court,  that  lands  claimed  by  The 
Loyal  Company  under  entries  in  council  and 
surveys,  were  still  vacant  and   unappropri- 


ated lands,  and  of  course  subject  to  entry 
and  survey  under  a  treasury  warrant  until 
patents  were  obtained  on  such  surveys. 
The  entries  in  council,  and  the  surveys  of 
The  Loyal  Company  made  in  pursuance 
thereof,  cannot  claim  a  higher  rank  under 
the  several  statutes  in  relation  thereto,  than 
a  treasury  warrant  entered  and  surveyed 
on  the  terms  prescribed  by  the  general  land 
law  of  May  1779.  The  terms  on  which 
those  entries  of  the  company  were  recog- 
nized, and  confirmed  by  the  court  of  ap- 
peals, placed  them  on  no  higher  ground ; 
and  to  have  placed  them  on  higher  ground, 
would  have  changed  the  whole  policy  of  the 
land  laws  for  the  settlement  of  an  extensive 
region.  The  statutory  provision  on  which 
the  appellees  rely,  expressly  excepts  from 
its  confirmation,  the  entries  and  surveys 
of  the  company  that  had  at  that  time  been 
caveated,  and  cannot  be  intended  to  exempt 
those  surveys  of  the  company  not  then 
caveated,  from  the  operation  of  the  caveat 
law :  the  object  was  to  place  them  on  the 
footing  of  other  entries  and  surveys,  and 
to  give  to  the  company  the  right  to  caveat 
interfering  surveys.  The  surveys  of  the 
company  amounted  to  more  than  nine  hun- 
dred, interspersed  through  an  extensive 
region  of  country,  the  settlement  of  which 
as  early  as  practicable,  was  deeply  inter- 
esting to  the  commonwealth.  To  have 
permitted  the  company  to  hold  up  its  sur- 
veys for  an  indefinite  time,  would  defeat 
the  great  object  of  the  land  laws;  which 
was,  to  have  all  surveys  carried  into  grant 
as  early  as  possible,  and  subjected  to  the 
payment  of  taxes.  And  for  this  purpose 
also,  and  to  put  an  end  to  all  controversies 
respecting  titles  to  unappropriated  land,  the 
court  of  caveat  was  created,  and  made  com- 
petent to  decide  all  controversies  be- 
666  tween  parties  ^claiming  grants  to 
waste  and  unappropriated  lands, 
either  on  the  ground  of  prior  entry  or  sur- 
vey, or  of  fraud  in  the  opposing  party,  or 
on  any  other  ground  of  law  or  equity ;  and 
this  without  an  appeal  to  any  other  tribu- 
nal. Until  the  survey  was  carried  into 
grant,  actual  or  constructive  notice  of  prior 
entries  or  surveys,  and  every  ground  of 
superiour  right  to  a  patent  were  to  be  in- 
vestigated and  adjudged  in  the  court  of 
caveat.  After  the  surveys  were  carried  into 
grant,  unless  some  sufficient  excuse  was  al- 
leged and  proved  for  omitting  to  enter  a 
caveat  against  the  grant,  all  the  grounds 
for  relief  before  enumerated,  were  unavail- 
ing. The  commonwealth  was  not  to  be 
affected  by  them ;  her  policy  was  not  to  be 
interfered  with,  or  to  be  affected  by,  the 
acts  or  omissions  of  parties,  contending 
for  priority  of  right  to  grants  for  the  lands 
they  had  entered  and  surveyed.  The  party 
who  had  pursued  the  provisions  of  the  law, 
and  obtained  a  grant,  was  entitled  to  the 
land.  On  these  principles,  the  cases  of 
Johnson  v.  Brown,  3  Call  259,  and  Noland 
V.  Cromwell,  4  Munf.  155,  were  decided  in 
this  court.  And  I  may  here  remark,  that  I 
have  heard  one  of  the  ablest  counsel  and 
statesmen  express  deep  regret,  that  a  like 
construction  of  our  land  laws  had  not  l>een 
given  by  the  courts  of  his  state.  A  differ- 
ent construction  in  those  courts,  may 
account  for  the  seemingly  different  construe- 
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tion  given  by  the  supreme  court  of  the  U. 
States,  in  a  case  from  that  state,  Taylor 
V.  Brown,  5  Cranch  234. 

The  case  before  us,  then,  is  not  to  be 
treated  as  a  case  in  which  the  subject  on 
which  the  lien  is  claimed  by  The  Loyal 
Company,  had  taken  the  character  of  prop- 
erty in  the  company  by  grant,  in  which 
the  commonwealth  had  no  interest :  it  must 
be  considered  on  the  sound  policy  of  the 
land  laws  for  settling  an  extensive  region 
for  country,  and  not  on  the  general  princi- 
ples of  equity  applicable  to  ordinary  cases. 

Proceeding  on  this  view  of  it,  the  defend- 
ant must  be  admitted  to  hold  the  legal  title 
to  the  land  which  is  sought  to  be  charged 
with  the  equity  of  the  plaintiffs.  A  great 
effort  was  made  by   counsel   to    liken 

667  this  case  to  that  of  Camm  *v.  Nor- 
vell,  6  Munf.  236,  and  a  higher  com- 
pliment was  paid  to  my  opinion  in  that 
case,  than  it  merited :  but  that  was  not  a 
controversy  for  waste  and  unappropriated 
land.  In  that  case,  there  had  been  a  pat- 
ent granting  the  lands  to  persons  not  be- 
fore the  court,  long  before  the  grant  to 
Norvell  on  which  the  controversy  turned ; 
and  though  the  land  had  lapsed  after  the 
prior  grant  to  the  Christians,  it  was  not 
waste  a^d  unappropriated  land,  on  which  a 
treasury  warrant  calling  for  waste  and 
unappropriated  land,  could  be  laid.  That 
land,  having  been  granted  by  the  common- 
wealth, though  it  afterwards  lapsed,  was 
not  subject  to  location  on  a  treasury  war- 
rant, was  afterwards  decided  by  the  whole 
court  (except  myself,  who  did  not  sit)  in 
the  case  of  Whittington  v.  Christian,  2 
Rand.  353.  Not  so  the  land  in  the  case  be- 
fore us:  the  entries  in  council,  and  the 
surveys  made  thereon  by  the  company,  were 
not  equivalent  to  a  grant  from  the  com- 
monwealth. It  was  still  waste  and  unap- 
propriated land,  when  John  French  entered 
it  on  a  treasury  warrant.  This,  I  think, 
must  be  admitted  on  the  sound  construc- 
tion of  the  land  laws.  It  would  be  mon- 
strous, if  it  were  not  so.  A  license  to  the 
company  to  retain  more  than  nine  hundred 
surveys  dispersed  over  an  extensive  coun- 
try, for  the  purpose  of  securing  its  compo- 
sition money  Ac.  while  the  commonwealth 
was  to  receive  no  taxes  (the  lands  being 
ungranted),  cannot  be  deduced  from  the 
laws,  or  the  rights  of  the  parties  in  this 
controversy. 

Suppose  these  surveys  had  been  on  treas- 
ury warrants,  instead  of  council  entries, 
and  that  the  survey  in  question  had  be^n 
assigned  to  James  Johnston,  on  the  terms 
on  which  the  land  in  question  was  surveyed 
for  him  by  the  company,  and  John  French 
had  been  permitted  (no  caveat  being  en- 
tered against  him)  to  obtain  a  patent;  it 
could  not  be  insisted,  that  he  could  be 
affected  by  any  stipulations  of  the  company 
with  Johnston.  In  such  case,  it  could  not 
t>e  contended,  that  he  could  be  affected  by 
any  claim  upon  Johnston  to  which  he  was 
subject.  Even  if  John  French  had  actual 
notice  of  such  an  equity,  he  would  not  be 
effected  by  it  in  a  court  of  equity,  nor 
those      claiming      under      him.      He 

668  *had  under  the   laws  a  right  to  enter 
and  survey  the   lands  if  the  company 

would  not   carry  their  survey   in  the  name 


of  Johnston,  into  grant.  I  know,  it  has 
been  said,  in  M'Clung  v.  Hughes,  5  Rand. 
453,  that  actual  fraud  practised  by  the  pat- 
entee was  a  ground  for  equity,  though  no 
sufiScient  excuse  was  alleged  for  failing  to 
file  a  caveat;  but  I  do  not  consider  that  de- 
cision as  overruling  the  cases  of  Johnson 
V.  Brown,  and  Noland  v.  Cromwell.  In  the 
first  of  those  cases,  the  whole  court  consist- 
ing of  five  judges,  (for  though  judge  Roane 
was  absent  when  it  was  decided,  he  is  said 
by  the  president  to  concur  in  the  decision) 
decided,  in  the  words  of  the  president, 
that  if  Johnston  had  such  an  equity  as 
would,  on  a  caveat  prior  to  the  grant,  have 
entitled  him  to  a  preference,  it  would  be 
no  gfround  for  a  bill  to  set  aside  the  patent, 
unless  it  had  been  alleged  and  proved,  that 
he  was  prevented  by  fraud  or  accident  from 
prosecuting  a  caveat.  On  these  grounds, 
he  says,  this  court  has  sustained  bills  of 
this  sort,  as  if  on  a  caveat;  clearly  shew- 
ing, that  that  case  was  not  the  first  in 
which  the  principle  had  been  settled.  In 
the  other  case,  Noland  v.  Cromwell,  there 
were  three  judges  to  two.  And  then  came 
the  case  of  M'Clung  v.  Hughes,  in  which 
there  were  three  judges  to  one;  that  is, 
there  was  an  additional  judge  to  the  mi- 
nority of  two  in  the  case  of  Noland  V.  Crom- 
well. It  is  not  then  on  slight  grounds, 
that  I  have  said  that  the  case  of  M'Clung 
V.  Hughes  did  not  overrule  the  prior  deci- 
sions of  this  court,  which  were  made  by 
seven  judges  to  three.  The  actual  fraud,  if 
there  was  any  in  the  present  case,  was  as 
proper  for  the  court  of  caveat,  and  that 
court  ought  to  have  been  resorted  to,  from 
which  there  was  no  appeal. 

It  is  said,  that  the  company  could  not 
have  caveated  the  patent  to  John  French, 
as  their  survey  was  in  the  name  of  John- 
ston. But  I  think  the  company  having  the 
whole  control  of  the  survey,  though  made 
in  the  name  of  Johnston,  might  have  ca- 
veated the  grant  to  John  French,  in  the 
name  of  Johnston,  if  not  in  their  own.  I 
have  no  doubt,  if  not  within  the  letter  of 
the  provisions  of  the  statute  giving  the 
remedy  by  caveat,  the  case  is  within 
669  its  spirit,  and  '^the  company  might, 
in  substance,  have  made  the  afiSdavit 
required  for  obtaining  a  caveat.  Having 
failed  to  caveat  the  grant  to  John  French, 
and  having  alleged  no  excuse,  they  are 
not  entitled  to  relief  in  equity,  if  they 
were  claiming  the  land ;  nor  can  their  case 
be  made  stronger  by  claiming  a  lien  on 
the  land  only. 

But  suppose  the  company  not  in  a  condi- 
tion to  caveat,  this  was  no  fault  of  John 
French,  the  grantee.  His  right  to  a  patent 
under  the  law,  could  not  be  aff'^cted  by  the 
acts  or  omissions  of  the  company.  His 
conscience  was  not  affected ;  it  was  the  set- 
tled law  of  the  country,  that  prior  entries 
and  surveys,  until  carried  into  grant,  were 
no  obstacle  to  any  person  who  took  the 
legal  steps  to  get  a  patent  for  the  same 
land.  It  was  the  interest  of  the  common- 
wealth that  it  should  be  so,  or  those  hold- 
ing surveys  would  never  take  out  patents 
and  pay  taxes. 

But  what  is  the  lien  now  claimed  by  the 
company?  If  the  land  must  be  considered 
as   waste  and  unappropriated  land,  until  a 
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patent  is  issued,  according  to  the  decision 
of  this  court  in  Whittington  v.  Christian, 
could  Johnston  or  the  company  holding  only 
the  survey,  cloath  it  with  an  equity,  or  sub- 
ject it  to  any  contract,  which  would  affect 
the  right  of  the  commonwealth  to  grant  it 
to  John  French,  who  dealt  for  the  land 
only?  If  so,  upon  the  principles  of  equity, 
the  commonwealth  must  be  liable  to  the 
patentee,  against  the  express  law  of  1748, 
that  the  commonwealth  will  only  be  respon- 
sible to  a  party  who  loses  the  land  granted, 
at  the  rate  of  two  dollars  the  hundred  acres, 
and  in  no  other  manner.  But  no  such  pre- 
tension can  be  insisted  on.  Until  the  land 
was  patented,  it  was  subject  to  no  contract 
affecting  it:  it  was  not  subject  to  the 
debts  of  the  holder  of  the  survey.  There 
are  numberless  cases  in  which  surveys  were 
sold  by  one  party  to  another,  and  this 
equity  of  vendor  against  vendee  was  never 
thought  of.  It  could  not  be  extended  on  an 
elegit,  or  subjected  in  any  manner  to  the 
contracts  of  the  holder.  Until  a  patent  is- 
sued, it  was  not  property ;  for  no  one  had 
an  exclusive  right  to  it,    which    is    of    the 

essence  of  property. 
670  *The  eflFort,  then,  to  place  the  sur- 
veys of  the  company  in  a  higher 
rank  than  surveys  on  treasury  warrants, 
must  fail.  The  clause  in  the  statute  of 
1779,  upon  which  the  plaintiffs  rely,  con- 
demns the  pretension.  It  recognizes  the 
surveys,  except  those  that  had  been  ca- 
veated;  but  if  they  were  equivalent  to  a 
grant  of  the  land,  the  exception  could  not 
have  been  made,  since  the  object  of  a  caveat 
is  to  prevent  the  issuing  of  a  grrant,  not  to 
set  one  aside. 

If  then  the  plaintiffs  were  claiming  the 
land,  they  could  not  succeed,  and  claiming 
a  lien  on  waste  and  unappropriated  land, 
they  must  fail. 

On  these  grounds,  I  think  the  decree 
ought  to  be  reversed,  and  the  bill  dis- 
missed. But  suppose  the  survey  of  the 
company  was  placed  on  higher  ground  by 
the  decision  of  the  court  of  appeals  in  1783, 
than  surveys  on  treasury  warrants;  still, 
the  legal  title  remained  in  the  common- 
wealth ;  and  though  it  was  admitted,  that 
it  resided  there  for  the  company,  yet  hav- 
ing been  granted  to  John  French  by  the 
commonwealth,  David  French,  who  claims 
under  him,  is  not  to  be  affected  by  the 
claim  of  the  company,  unless  it  be  shewn 
that  he  had  notice  of  the  claim,  before  he 
paid  his  purchase  money.  Having  the  legal 
title,  upon  no  principle  of  equity  can  he  be 
affected  by  it.  That  the  legal  title  was  in 
the  commonwealth,  is  admitted  by  the 
bill  in  the  high  court  of  chancery,  injoining 
the  register  from  issuing  grants  to  those 
holding  surveys,  until  they  paid  the  com- 
position money  &c.  By  the  agreed  case,  it 
is  admitted,  that  he  had  not  actual  notice 
of  this  equity.  The  facts  of  which  he  was 
informed,  as  admitted  in  the  agreed  case, 
could  not  have  the  effect  to  put  him  on  in- 
quiry as  to  this  equity.  If  he  were  now  in 
a  court  of  caveat,  and  the  right  to  a  grant 
from  the  commonwealth  was  in  question, 
they  might  have  that  effect.  I  think  they 
gave  no  constructive  notice  to  David 
French.  On  this  point,  I  refer  to  the 
cases  cited  by   judge  Cabell,  and  to  his  ap- 
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plication  of  them  to  the  facts  relied  on  in 
the  agreed  case. 

As  to  the  lis  pendens,  that  can  never  be 
considered  as  notice;  its  operation  on 
purchasers  of  any  of  the  subjects  in 
*controver8y,  is  of  an  entirely  differ- 
ent character.  It  is  true,  it  is  called 
a  notice  by  the  gravest  judges;  but  its 
whole  object  is  to  keep  the  subjects  in  con- 
troversy within  the  power  of  the  court, 
until  the  decree  is  entered,  and  to  prevent 
further  suits  for  the  same  subjects;  which 
must  be  the  case,  if  the  purchaser  pendente 
lite  was  permitted  to  take  the  subject  out 
of  the  power  of  the  court.  A  lis  pendens, 
to  have  the  effect  contended  for,  must  be 
judiciously  and  diligently  prosecuted.  In 
this  case,  the  lis  pendens  appears  to  have 
commenced  in  1799;  when,  and  whether  any 
subpoena  was  issued,  does  not  appear.  The 
order  injoining  the  register  from  issuing 
patents,  was  not  entered  until  1821,  long 
after  John  French  had  obtained  a  patent 
for  the  land.  Until  this  order,  the  lien 
now  claimed  (Johnston  being  no  party) 
was  not  one  of  the  subjects  in  controversy. 
Until  the  order  injoining  the  register  not 
to  issue  patents  to  any  of  the  holders  of 
surveys,  the  lien  on  this  land  was  not  a 
subject  of  controversy  in  that  suiU  How- 
ever that  may  be  (for  the  record  is  very 
imperfect),  I  think  the  lis  pendens,  prose- 
cuted as  this  was,  could  not  affect  the 
rights  of  David  French,  the  appellant. 

As  to  the  presumption  of  satisfaction  of 
this  lien  after  the  lapse  of  more  than  fifty 
years,  I  do  not  think  it  is  repelled  by  the 
fact  that  no  patent  was  to  issue  until  it 
was  discharged,  and  the  fact  that  no  patent 
was  issued  in  this  case  in  behalf  of  the 
company.  The  lien  may  have  been  dis- 
charged by  Johnston  or  Payne,  though  they 
neglected  to  take  out  a  patent.  The  allega- 
tion in  the  bill,  that  the  company  had 
successive  agents  to  collect  their  dues,  cor- 
roborates the  presumption  of  payment,  and 
is  of  full  as  much  weight  as  the  Jhict  that  no 
patent  was  issued  on  behalf  of  the  company. 

Both  upon  the  policy  of  the  land  laws, 
and  the  general  principles  of  equity,  I 
think  the  decree  must  be  reversed,  and  the 
bill  dismisbed. 

TUCKER,  P.  David  French,  the  appel- 
lant, in  the  year  1829,  purchased  of  John 
French  the  lands  sought  to  be  charged  in 
this  suit  with  the  demand  of  the  ap- 
672  pellees,  and  *P^'^^  the  purchase 
money  in  full.  The  appellees  assert- 
ing a  lien  upon  those  lands,  the  appellant 
defends  himself  upon  the  ground,  that  he 
holds  the  legal  title,  and  purchased  without 
notice  of  the  rights  of  The  Lioyal  Company. 
The  validity  of  this  defence  is  to  be  in- 
quired into. 

John  French,  from  whom  David  French 
made  his  purchase,  procured  patents  from 
the  commonwealth  in  1800  and  1815,  which 
cover  the  land  in  question.  But  it  is  con- 
tended by  the  counsel  for  the  appellees, 
that  those  patents  are  null  and  void,  be- 
cause they  comprehended  lands  which  had 
long  before  been  appropriated  to  The  Loyal 
Company,  by  an  order  of  council  followed 
up  by  survey  and  confirmed  by  legislative 
enactments. 

That    the    patent   of  the  commonwealth 
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passes  the  legal  title  to  the  patentee,  can- 
not, as  a  general  principle,  be  denied.  The 
whole  structure  of  our  land  law,  the  scheme 
for  disposing  of  the  public  domain,  and 
the  course  of  our  adjudications,  place  this 
matter  beyond  doubt.  **Any  person  may 
acquire  title  to  so  much  waste  and  unap- 
propriated land  as  he  shall  desire  to  pur- 
chase," upon  the  terms  and  conditions  pre- 
scribed by  law :  and  when  he  has  duly  taken 
the  preliminary  steps  pointed  out  by  the 
land  law,  he  is  entitled  to  receive  a  grant 
from  the  register,  upon  which  shall  be  in- 
dorsed that  the  party  hath  title.  In  the 
construction  of  this  statute,  the  courts 
have  uniformly  held,  that  a  prior  entry 
and  survey  do  not  amount  to  such  an  ap- 
propriation of  the  land,  as  will  render  void 
a  patent  obtained  by  a  junior  locator. 
That  this  was  a  correct  interpretation, 
cannot,  I  think,  admit  of  doubt.  The 
provisions  of  the  statute  not  only  contem- 
plated the  possibility  of  interfering  loca- 
tions, but  provide  also  a  summary  tribunal 
for  deciding  between  the  inchoate  rights 
to  unpatented  lands.  The  caveat  court  was 
established  expressly  for  the  purpose  of 
determining  those  litigations  about  the 
right  to  a  patent,  which  it  was  easily 
foreseen  must  inevitably  arise.  There  was 
no  provison  in  the  statute  declaring  void 
all  patents  issuing  upon  entries  and  sur- 
veys, which  interfered  with  previous  en- 
tries, nor  was  the  arduous  and  impracticable 
duty  devolved  upon  the  register,  of 
673  'deciding  between  conflicting  claim- 
ants. That  task  was  imposed  upon 
the  courts;  and  it  has  by  them  repeatedly 
been  decided,  that  where  the  party  who 
has  the  prior  entry  and  survey  has  failed 
to  resort  to  his  caveat,  without  an  adequate 
excuse  for  the  omission,  his  remedy  is 
gone;  the  junior  locator  who  holds  the 
prior  patent,  has  the  better  title  at  law, 
and  shall  not  be  disturbed  in  e<}uity.  The 
validity  of  the  patent  of  the  junior  loca- 
tor, is  thus  distinctly  admitted,  although 
it  covers  land  which  may  have  been  ap- 
propriated by  prior  entry  and  survey.  5 
Rand.  478,  479,  480. 

Upon  general  principles,  it  could  not 
have  been  otherwise.  A  warrant,  entry 
and  survey,  like  contracts  to  sell  and  con- 
vey* give  but  an  equitable  right.  The 
warrant  is  the  flrst  step  towards  procuring 
a  grant;  but  before  an  entry  with  the  sur- 
veyour,  there  is  not  even  an  incipient  right 
to  any  particular  parcel  of  land,  the  entry 
is  the  first  legal  step  towards  the  acquisi- 
tion of  title  to  any  specific  tract.  The 
survey  is  the  next  progressive  legal  step  to- 
wards the  acquisition:  but  it  is  the  grant 
only  which  confers  the  legal  title.  3  Call 
267.  The  warrant,  entry  and  survey,  au- 
thorize the  proprietor  to  demand  the  grant ; 
but  do  not,  in  themselves,  confer  it. 
Until  it  is  consummated  by  the  grant,  he 
has  but  an  equity;  7  Wheat.  1,  6.  The 
legal  title  remains,  therefore,  in  the  com- 
monwealth, until  the  emanation  of  the 
patent  shall  have  passed  it  to  her  grantee. 
In  the  case,  then,  of  two  adventurers,  if 
the  prior  locator  has  x>ermitted  his  adver- 
sary, though  junior,  to  obtain  a  patent, 
that  patent  will  vest  the  legal  title  in  him, 
subject,  indeed,  to  examination  in  a   court 


of  equity,  but  of  unquestionable  validity 
in  a  court  of  law.  For,  it  is  issued  by  the 
register,  by  the  express  mandate  of  the 
statute.  It  is  not  for  him  to  examine  or 
decide,  whether  there  is  an  interference 
of  boundary,  or  a  superiority  of  claim,  on 
the  one  part  or  the  other.  He  issues  a 
patent  to  each  party  whose  proceedings 
have  been  regular.  If  there  be  a  contest 
at  law,  the  senior  patent  prevails;  and  it 
cannot  be  there  avoided,  even  by  shewing 
a  regular  prior  entry  and  survey.  But 
such  prior  right  may  be  asserted  in  equity, 
and  the     junior    locator    may    there 

674  be    compelled  to  *transfer   the    legal 
title    (which    he  has  improperly    ac- 
quired) to   his    adversary  who    has   proved 
himself  better  entitled  to  it. 

These  are  elementary  principles,  and 
would  not  have  been  so  particularly 
stated,  but  that  they  seem  to  have  been 
lost  sight  of  in  the  argument.  In  the 
eagerness  to  establish  the  invalidity  of 
the  act  of  the  register  in  this  instance, 
the  counsel  seems  to  have  insisted  upon 
positions  so  broad  as  to  have  interfered 
with  the  best  received  doctrines  in  refer- 
ence to  our  land  titles. 

That  there  may  be  cases  in  which  the 
patent  of  the  commonwealth  will  pass 
nothing,  cannot  be  denied.  One  class  of 
cases  of  this  description,  is  of  every  day's 
occurrence.  If  there  be  two  patents  for  the 
same  land,  and  the  senior  patent  be  valid, 
the  junior  palent  passes  nothing:  nihil 
operatur;  there  is  nothing  to  pass.  But 
nothing  short  of  a  patent  can  so  extinguish 
the  commonwealth's  title,  as  to  render  the 
junior  patent  void.  The  warrant,  entry  and 
survey  do  not ;  for  they  are  but  inchoate. 
The  legal  title  still  remains  in  the  common- 
wealth ;  and  it  cannot,  therefore,  be  affirmed 
of  the  patent  in  this  case,  nihil  operatur ; 
as  may  safely  be  affirmed  where  there  had 
been  a  prior  patent. 

It  was  upon  this  principle,  it  seems,  that 
Mr.  Wickham  mainly  relied  in  the  case  of 
Camm  v.  Norvell,  6  Munf.  233.  He  con- 
tended, that  as  the  land  h?d  been  once  pat- 
ented, although  it  had  been  subsequently 
forfeited,  yet  the  subsequent  patent  of  the 
commonwealth  operated  nothing.  It  seems, 
however,  from  the  case  of  Whittington 
V.  Christian,  2  Rand.  353,  that  there  were 
other  irresistible  reasons  for  considering 
the  last  patent,  in  that  case,  utterly  void, 
even  at  law.  So  too,  in  the  case  of  es- 
cheated lands,  it  has  been  held,  that  a 
patent  granting  them  is  void,  even  at  law, 
if  the  fact  appear  upon  the  face  of  the  pat- 
ent ;  Alexander  v.  Greenup,  1  Munf.  134. 
For,  in  such  case,  the  subject  of  the  grant 
was  not  waste  and  unappropriated  land. 
It  had  ceased  to  be  so,  by  having  been  with- 
drawn by  the  first  proprietor,  by  his  patent, 
from  the  class  of  the  unappropriated  do- 
mains of  the  commonwealth.  It  was  not 
within  the  meaning  and  contemplation  of 
the  legislature,  that  lands  so  circum- 

675  stanced,    *should    be     considered    as 
comprehended    by    the  provisions    of 

the  general  land  law :  and  so  the  courts  have 
regarded  the  matter.  The  distinction  is 
clearly  adverted  to,  between  these  cases 
and  the  case  of  adventurers  having  entries 
and    surveys    on    the    waste   and    yet  un- 
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granted  lands  of  the  commonwealth.  Thus, 
in  Camm  v.  Norvell,  to  say  nothing  of  the 
opinion  of  judge  Roane,  who  was  decidedly 
opposed  to  impugning  the  patent,  judge 
Brooke,  who  thought  otherwise,  in  a  very 
lucid  opinion,  explains  the  grounds  on 
which  that  case  rested.  He  observes, — 
''Upon  principle,  a  forfeiture  could  not 
be  pronounced  by  the  register  of  the  land 
office,  and  the  governor  who  executed  the 
patent  to  Norvell.  And  if  it  could,  land 
before  patented  and  forfeited,  could  not 
be  converted  into  waste  and  unappropriated 
land,  to  be  located  upon  a  treasury  war- 
rant under  the  act  of  1779.  The  error  is, 
in  supposing  a  case  of  this  description 
analogous  to  the  cases  arising  out  of 
claims  to  waste  and  unappropriated  lands 
under  the  act  of  1779."  As  to  those,  then, 
it  would  seem,  the  learned  judge  did  not 
suppose  a  patent  void,  because  it  covered  a 
prior  entry  and  survey..  Again,  he  says, — 
**The  act  of  1779,  only  holding  out  the 
right  of  any  citizen  to  appropriate  waste 
and  unappropriated  land  on  the  terms  of 
that  act,  without  a  compliance  with  which 
no  right  accrued ;  if  the  party  failed  to 
consummate  his  right  by  not  pursuing  the 
provisions  of  that  act,  and  another,  more 
diligent,  obtained  a  grrant,  he  [the  first] 
had  no  claim  upon  the  commonwealth, 
except  to  another  warrant,  with  which  he 
might  take  other  lands.  It  gave  no  equity 
to  any  one  in  preference  to  another.  Until 
the  claim  to  appropriate  had  been  carried 
into  grsLtit,  the  land  did  not  take  the  char- 
acter of  property.  The  case  before  the 
court,  differs  from  the  cases  cited,  in  this, 
that  the  land  in  question  had  been,  before 
the  grsLut  to  Norvell,  appropriated  by  a 
grant  to  the  Christians."  Here,  then,  we 
see  a  distinct  intimation,  that  although  a 
patent  is  ipso  facto  null  and  void,  where  it 
issues  for  land  before  patented  and  for- 
feited, yet  it  is  not  so  in  the  case  of  waste 
and  unappropriated  lands,  though  covered 
by  a    prior    entry    and    survey.     See   also 

judge  Green's  opinion,  5  Rand.  488. 
676  *From  the    general    rule    that    the 

commonwealth's  patent  operates  to 
pass  a  title  where  there  has  been  no  previous 
patent,  I  see  no  reason  to  exempt  the  sur- 
veys of  The  Loyal  Company.  There  is  no 
case  affirming  their  title  to  exemption,  *and 
there  is  nothing  in  the  statute  from  which 
it  can  fairly  be  inferred.  The  confirma- 
tion of  the  rights  of  the  company,  and  the 
provision  that  grants  should  issue  upon 
all  such  surveys  under  it,  as  should  be 
confirmed  by  the  court  of  appeals,  no  more 
withdrew  these  lands  from  the  common 
mass  of  unappropriated  lands,  than  the 
provision  that  patents  should  issue  upon 
surveys  regularly  returned,  has  the  eflFect 
of  separating  them  from  the  same  common 
mass.  The  company's  surveys,  like  those 
of  others,  might  be  subject  to  caveat,  for 
interference  with  superiour  rights,  or  for 
other  causes ;  and,  moveover,  being  scat- 
tered indiscriminately  over  a  large  tract 
of  country,  to  have  utterly  avoided  every 
entry  or  survey  which  might  trench  upon 
them,    would  have  arrested  the  progress  of 
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locations,  and  the  disposition  of  the  public 
lands.  I  cannot  think,  therefore,  that 
the  company  surveys  were  so  withdrawn 
from  the  stock  of  public  lands,  as  to  render 
the  act  of  the  register  and  governor,  in 
granting  a  patent  to  another,  who  had  taken 
up  the  land  by  treasury  warrant,  or  claimed 
it  by  pre-emption,  settlement  or  other  right, 
entirely  inofficious  and  void.  When  the  leg- 
islature did  design  to  withdraw  a  particular 
tract  of  country  from  the  market,  its  will 
was  clearly  and  explicitly  declared,  as 
in  the  cases  of  the  lands  granted  to  Rich- 
ard Henderson  A  Company,  of  the  mil- 
itary reserve  of  the  Northwestern  territory, 
and  of  the  territory  within  the  country 
and  limits  of  the  Cherokee  Indians.  A 
grant  for  lands  thus  situated,  would  have 
been  as  inofficious  and  void,  as  a  grant  of 
escheated  land,  or  of  forfeited  lands,  under 
an  ordinary  treasurv  warrant.  But  not  so, 
as  to  the  lands  of  The  Loyal  Company,  or 
of  ordinary  adventurers,  whose  claims  are 
not  fenced  round  with  a  like  specific  provi- 
sion.    These    might  all    be  the  subject  of 

litigation,  and  be  covered  by  conflict- 
677      ing  '^claims ;  and  neither  the  governor 

nor  the  register  were  empi.twered 
to  decide  between  rival  competitors.  They 
could  not  have  decided.  They  had  not, 
and  could  not  have,  unless  invested  with 
power  to  proceed  judicially,  the  means  of 
deciding,  whether  new  surveys  upon  treas- 
ury warrants,  did  or  did  not  interfere  with 
the  surveys  of  the  company.  They  were, 
therefore,  obliged  (and  so,  indeed,  the 
law  provided)  to  issue  patents  upon  all  sur- 
veys duly  and  regularly  returned,  unless 
caveated  by  adversary  claimants.  Nor 
was  any  wrong  done  by  this.  For,  previous 
to  the  emanation  of  the  patent,  either 
party  might  demand  a  comparison  with 
his  adversary  in  a  court  of  caveat,  of  their 
respective  pretensions ;  and  if  prevented  by 
fraud  or  accident  from  the  exercise  of  this 
remedy,  a  court  of  equity  was  yet  open 
to  do  right  between  the  parties.  This 
universal  rule  embraced  the  companies,  I 
conceive,  as  well  as  the  individual  adven- 
turers. Nor  have  I  any  doubt,  that  if  these 
lands  had  been  patented  to  some  person 
other  than  John  French,  the  case  of  No- 
land  V.  Cromwell  would  have  been  strictly 
applicable,  and  have  proved  fatal  to  the 
rights  of  The  Loyal  Company,  or  of  those 
claiming  under  them. 

Upon  the  whole,  I  am  of  opinion,  that 
the  legal  title  to  the  land  in  question  is 
with  David  French.  Let  us  next  inquire, 
whether  he  is  a  purchaser  without  notice  of 
the  claim  of  the  company. 

Notice  is  either  actual  or  constructive; 
and  it  is  expressly  agreed  between  the 
parties,  that  he  had  not  actual  notice,  ex- 
cept so  far  as  it  may  be  deduced  from 
certain  facts,  the  knowledge  of  which  he 
admits.  Now,  these  facts,  set  forth  as 
having  been  known  to  him,  do  not  satisfy 
my  mind,  that  he  must  have  known  of  the 
r.laim  of  the  company  to  this  particular 
tract  of  land.  They  create  a  strong  prob- 
ability, that  he  may  have  heard  of  the 
claim  of  the  company,  but  they  leave  the 
matter  in  a  state  of  uncertainty,  which 
cannot   furnish    a    proper    foundation    for 
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jadicial  action.  In  short,  they  do  not 
prove  actual  notice  on  the  defendant. 

Then  aa  to  constructive  notice.     With  all 

deference,    I    beg     leave    to    say,    that    I 

do   not  consider    constructive  notice, 

678  *to  be  the  proof  of  notice   by  circum- 
stantial    evidence.     Where   it   is    so 

established,  it  is  express  or  actual  notice ; 
it  is  not  constructive  notice.  Constructive 
notice,  we  are  told,  is  in  its  nature  no  more 
than  evidence  of  notice,  the  presumptions 
of  which  are  so  violent,  that  the  court  will 
not  allow  even  of  its  being  controverted ; 
Plumb  V.  Fluitt,  2  Anstr.  432,  438.  This 
very  definition  is  conclusive  to  shew,  that 
constructive  notice, — sometimes  called  im- 
plied notice, — depends  not  upon  the  weight 
of  the  evidence,  but  upon  the  character  of 
the  fact.  And,  accordingly,  we  find,  that 
a  party  will  be  bound  by  constructive  no- 
tice, even  when  he  clearly  proves  that,  in 
point  of  fact,  he  never  had  actual  notice. 
Thus,  notice  to  my  agent  or  counsel  is 
constructive  notice  to  me.  The  law  con- 
clusively implies  that  I  have  notice,  and 
even  though  I  prove  by  my  agent  or  coun- 
sel that  he  did  not  communicate  the  fact,  it 
will  not  avail.  So,  the  pendency  of  a  suit 
for  a  slave  is  notice ;  and  though  I  prove  I 
was  a  thousand  miles  off,  and  could  not 
know  of  it,  yet  I  am  held  to  know  it,  if 
I  purchase  pendente  lite. 

Hence,  it  is  obvious,  that  unless  the 
evidence  adduced,  proves  some  fact,  from 
which  the  law  will  infer  notice  conclu- 
sively, it  cannot  establish  constructive  no- 
tice. It  may  conduce,  indeed,  to  prove 
actual  notice:  it  may  create  strong  proba- 
bility of  actual  notice:  but  such  evidence 
does  not  even  bear  upon  the  question  of 
constructive  or  implied  notice,  unless  it 
establishes  some  fact  from  which  the  law 
will  infer  it,  whether  there  was  or  was  not 
notice  in  fact.  Thus,  the  strongest  cir- 
cumstantial evidence  to  prove  I  knew  of  a 
prior  mortgage,  when  I  lent  my  money, 
could  not  make  out  a  case  of  constructive 
notice.  If  strong  enough,  it  might  satisfy 
the  mind  of  the  fact  of  actual  notice;  but 
if  it  fell  short  of  that,  it  could  not  prove 
constructive  notice;  whereas,  if  I  claim 
under  a  deed,  I  have  constructive  notice  of 
its  contents,  though,  in  point  of  fact,  I  may 
t>e  entirely  ignorant  of  them.  So,  in  this 
case,  the  facts  found,  conduce  to  prove 
actual  notice;  but  they  fall  short  of  it,  and 
they  establish  no  one  fact,  from  which  a 
notice  of  the  main  facts  can  conclusively 
t>e  inferred. 

679  *What  are  those  main  facts  ?    They 
are,  1.  that  these  were  company  lands, 

and  so  known  to  be  by  David  French  ; 
2.  that  he  knew,  that  John  French  held  un- 
der the  company  ;  3.  that  he  knew,  that  they 
were  subject  to  the  company's  charges  ;  and 
4.  that  John  French  had  fraudulently  laid  a 
treasury  warrant  on  them,  and  obtained  a 
patent  for  them.  For,  it  would  not  suffice  to 
shew  even  a  knowledge  by  David  French, 
that  they  were  lands  covered  by  the  com- 
pany's claim,  unless  he  also  knew,  that  John 
French  claimed  under  them,  and  had  com- 
mitted a  fraud.  Without  this  knowledge,  he 
stands  as  a  fair  purchaser  under  a  patent 
issued  on  a  treasury  right,  which  had  been 
carried  into  grant,   without  being  caveated 


by  the  company  or  their  vendees  :  that  is  to 
say,  he  would  be  a  purchaser  of  the  legal 
title,  with  knowledge  of  a  once  subsisting 
incipient  claim,  which,  if  ever  good,  was 
extinguished  by  the  failure  to  assert  it  in  a 
caveat  court.  To  fix  on  him  notice  which 
would  charge  him,  there  must  also  be 
brought  home  to  him  a  knowledge  of  that 
fraud,  which  would  constitute  an  equitable 
ground  of  relief,  notwithstanding  the  fail- 
ure to  caveat.  Now,  in  this  case,  I  do  not 
perceive,  that  any  fact  or  facts  are  proved, 
from  which  we  can  fairly  and  safely  infer 
all  the  essential  ingredients  above  men- 
tioned, which  must  be  combined  in  order  to 
charge  him. 

I  come  next,  however,  to  the  inquiry, 
whether  the  survey  under  the  company's 
order  of  council  for  Johnston,  was  notice 
to  David  French  of  the  rights  of  the  com- 
pany, or  of  some  one  claiming  under  them. 

That  the  entries  and  surveys  upon  the 
books  of  the  surveyour,  are  notice  to  all 
adventurers  engaged  in  taking  up  waste 
and  ungranted  lands,  cannot  be  denied. 
The  surveyour 's  book  constitutes  a  record, 
to  which  every  holder  of  a  warrant  has  a 
right  to  resort  for  various  purposes.  Does 
he  desire  to  make  a  location  ?  He  resorts  to 
the  book  of  entries,  for  the  purpose  of  being 
enabled  to  make  his  location,  with  safety, 
upon  lands  uncovered  by  a  prior  adventurer. 
Does  he  desire  to  prevent  intrusion  upon 
his  entry,  while  it  is  yet  in  progress  to  a 
title?  He  resorts  to  the  surveyour's 
680  *books,  from  time  to  time,  to  see 
whether  any  junior  adventurer  is 
intruding  upon  his  prior  location  ;  and  if 
there  be,  he  is  bound  to  caveat  him,  or  he 
will  lose  his  priority,  if  his  adversary's 
entry  is  a  good  one,  and  duly  prosecuted  to  a 
patent,  before  he  has  obtained  his  own. 
And  this  is  the  case,  whether  he  ever  did  see 
the  entry  or  not ;  for  it  was  his  business  to 
see  it.  In  like  manner,  the  book  of  entries 
is  notice  to  the  junior  adventurer,  though 
the  consequences  of  its  being  so  are  not 
fatal,  if  he  goes  on,  fairly,  to  obtain  his 
patent,  before  the  prior  locator.  For,  the 
conscience  of  the  junior  locator  can  only 
be  affected  by  actual  notice ;  M'Clung  v. 
Hughes,  5  Rand.  453,  whereas  this  notice  is 
strictly  and  altogether  constructive. 

But,  although  it  be  admitted,  that  the  con- 
structive notice  of  the  prior  locator's  entry 
and  survey,  exists  as  between  the  locators 
themselves,  in  their  progress  to  the  con- 
summation of  their  titles  by  patent,  yet  I 
cannot  admit,  that  it  could  apply  to  succes- 
sive claimants  under  the  patentee,  however 
remote  they  may  be  in  the  chain  of  deriva- 
tive purchasers.  In  other  words,  a  pur- 
chaser from  the  patentee  is  not  affected  with 
constructive  notice  of  a  prior  entry.  To 
maintain  that  a  purchaser  of  land,  for  which 
a  patent  has  been  issued,  must  look  back  to 
the  state  of  the  equitable  title  anteriour  to  the 
patent,  would  be  to  impose  a  clog  on  alien- 
ations, most  inconvenient  and  pernicious. 
If  it  be  true  as  to  the  purchaser  from  the 
patentee  himself,  it  must  be  equally  true  as 
to  all  derivative  purchasers  under  him,  how- 
ever remote.  Such  a  position  has  never  been 
advanced,  and,  I  think,  cannot  be  sustained. 
The  policy  of  society  requires  that  it  should 
be  discountenanced.    Though  the  principles 
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of  courts  of  chancery,  often  and  very  prop- 
erly, respect  these  latent  equities,  and  sustain 
them  against  the  perpetrator  of  a  fraud,  or  his 
collusive  vendee,  yet  it  would  be  exceedingly 
mischievous  to  permit  them,  at  any  distance 
of  time,  to  start  into  existence,  to  the  injury 
of  fair  purchasers.  The  free  and  untram- 
meled  alienation  of  property,  so  much  cher- 
ished by  our  laws,  would  be  seriously  embar- 
rassed, if  the  notions  of  constructive  notice 
of  latent  equities  shall  be  indefinitely 

681  extended.     Who  *would     buy,    if  the 
duty  be  imposed,  of  going  behind  a 

patent,  however  ancient,  to  see  whether  there 
was  no  prior  entry,  and  if  this  inquiry  were  to 
be  followed  up  by  the  necessity  of  a  further 
examination  into  the  equitable  excuses  for  a 
failure  to  caveat  ?  Such  a  requisition  would 
be  unreasonable  and  pernicious  ;  and,  there- 
fore, I  cannot  think  it  should  be  recognized. 
The  purchaser  from  the  patentee  is  not  bound 
to  trace  back  the  title  behind  the  patent,  and 
compare  entries  with  others,  who  were  at 
remote  periods  competitors  for  the  land. 

If,  indeed,  such  a  doctrine  could  prevail, 
something  more  would  yet  be  wanting  to 
afiFect  his  conscience,  than  bare  notice  of  the 
entry  or  surve> .  As  the  failure  to  caveat  is 
fatal  to  the  rights  of  the  prior  locator,  unless 
there  be  some  equitable  circumstances  to 
justify  the  interference  of  equity,  a  notice  of 
the  prior  location  alone,  would  only  be  notice 
of  an  extinguished  right. 

But  it  is  contended,  that  the  lis  pendens, 
in  this  case,  was  notice.  While  there  is  no 
principle  in  the  law  more  essential  to  the 
administration  of  justice,  than  the  doctrine 
of  the  lis  pendens,  when  properly  under- 
stood, there  is  none  which  is  attended  with 
greater  occasional  hardship ;  nor  would  any 
be  more  pernicious,  if  extended  beyond  its 
proper  limits.  These  limits  are  so  well 
defined,  and  the  principle  of  the  lis  pendens 
so  well  laid  down  by  judge  Green  in  New- 
man V.  Chapman,  2  Rand.  102,  103,  that  I 
may  be  excused  for  transcribing  the  pas- 
sage: 

**The  rule  as  to  the  effect  of  a  lis  pendens, 
is  founded  upon  the  necessity  of  such  a  rule, 
to  give  effect  to  the  proceedings  of  courts  of 
justice.  Without  it,  the  administration  of 
justice  might,  in  all  cases,  be  frustrated  by 
successive  alienations  of  the  property,  which 
was  the  object  of  litigation,  pending  the  suit, 
so  that  every  judgment  and  decree  would  be 
rendered  abortive,  where  the  recovery  of 
specific  property  was  the  object.  This  ne- 
cessity is  so  obvious,  that  there  was  no  occa- 
sion to  resort  to  the  presumption,  that 
the  purchaser  really  had,  or  by  inquiry 
might  have  had,  notice  of  the  pendency 
of  the  suit,  to  justify  the  existence  of 

682  the  *rule.  In  fact,  it  applied  in  cases, 
in  which  there  was  a  physical  impossi- 
bility that  the  purchaser  could  know,  with 
any  possible  diligence  on  his  part,  of  the 
existence  of  the  suit,  unless  all  contracts 
were  made  in  the  office  from  which  the  writ 
issued,  and  on  the  last  moment  of  the  day. 
For,  at  common  law,  the  writ  was  pending 
from  the  first  moment  of  the  day  on  which  it 
issued  and  bore  teste ;  and  a  purchaser,  on 
or  after  that  day,  held  the  property  subject  to 
the  execution  upon  the  judgment  in  th^t  suit, 
as  the  defendant  would  have  held  it,  if  no 
alienation   had   been   made.    The    court  of 


chancery  adopted  the  rule,  in  analogy  to  the 
common  law,  but  relaxed,  in  some  degree, 
the  severity  of  the  common  law.  For,  no 
lis  pendens  existed  until  the  service  of  the 
subpoena  and  bill  filed  ;  but,  it  existed  from 
the  service  of  the  subpoena,  although  the  bill 
were  not  filed  until  long  after ;  so  that  a 
purchaser,  after  service  of  the  subpoena  and 
before  the  bill  was  filed,  would,  after  the  fil- 
ing of  the  bill,  be  deemed  to  be  a  lite  pen- 
dente purchaser,  and  as  such,  be  bound  by 
the  proceedings  in  the  suit,  although  the 
subpoena  i^rave  him  no  information  as  to  the 
subject  of  the  suit.  A  subpoena  might  be 
served  the  very  day  on  which  it  was  sued 
out,  and  there  is  an  instance  in  the  english 
books,  of  a  purchaser  who  purchased  on  the 
day  that  the  subpoena  was  served,  without 
actual  notice,  and  who  lost  his  purchase  by 
force  of  this  rule  of  law.  This  principle, 
however  necessary,  was  harsh  in  its  effects 
upon  bona  fide  purchasers,  and  was  confined 
in  its  operation  to  the  extent  of  the  policy  on 
which  it  was  founded  ;  that  is,  to  the  giving- 
full  effect  to  the  judgment  or  decree  which 
might  be  rendered  in  the  suit  depending  at 
the  time  of  the  purchase.  As  a  proof  of 
this,  if  the  suit  was  not  prosecuted  with 
effect,  as  if  a  suit  at  law  was  discontinued* 
or  the  plaintiff  suffered  a  non-suit,  or  if  a 
suit  in  chancery  was  dismissed  for  want  of 
prosecution,  or  for  any  other  cause  not  upon 
the  merits,  or  if,  at  law  or  in  chancery,  a 
suit  abated  ;  although,  in  all  these  cases, 
the  plaintiff,  or  his  proper  representative, 
might  bring  a  new  suit  for  the  same  cause, 
he  must  make  the  one  who  purchased  pend- 
ing the  former  suit,  a  party  ;  and,  in 
683  this  new  suit,  such  purchaser  *would 
not  be  at  all  affected  by  the  pendency 
of  the  former  suit,  at  the  time  of  his  pur- 
chase. In  the  case  of  an  abatement,  how- 
ever, the  original  suit  might  be  continued  in 
chancery,  by  revivor,  or  at  law,  in  real 
actions,  abated  by  the  death  of  a  party,  by 
journies  accounts,  and  the  purchaser  still  be 
bound  by  the  final  judgment  or  decree.  If 
a  suit  be  brought  against  the  heir,  upon  the 
obligation  of  his  ancestor  biuding  his  heirs, 
and  he  alienates  the  land  descended,  pend- 
ing the  writ,  upon  a  judgment  in  that  suit, 
the  lands  in  the  hands  of  the  purchaser 
would  be  liable  to  be  extended  in  satisfac- 
tion of  the  debt.  But,  if  that  suit  were  dis- 
continued, abated,  or  the  plaintiff  suffered  a 
non-suit,  in  a  new  action  for  the  same  cause, 
the  purchaser  would  not  be  affected  by  the 
pendency  of  the  former  suit  at  the  time  of 
his  purchase ;  and,  if  he  could  be  reached  at 
law,  in  equity  it  could  only  be,  upon  proof  of 
actual  notice  and  fraud.  If  a  lis  pendens 
was  notice  then,  as  a  notice  at  or  before  the 
purchase  would,  in  other  cases,  bind  the 
purchaser  in  any  suit  in  equity,  prosecuted 
at  any  time  thereafter,  to  assert  the  right  of 
which  he  had  notice,  so  ought,  the  lis  pen- 
dens to  bind  him  in  any  subsequent  suit 
prosecuted  for  the  same  cause ;  but  it  doe* 
not.  Again  ;  a  bill  of  discovery,  or  to  per- 
petuate the  testimony  of  witnesses,  ought, 
if  all  persons  were  bound  to  take  notice  of 
what  is  going  on  in  a  court  of  justice,  to  t>e 
a  notice  to  all  the  world,  as  much  as  a  bill 
for  relief.  But,  these  are  decided  to  be  no 
notice  to  any  purpose  ;  a  proof,  that  the  role, 
as  to  the  effect  of  a  lis  pendens,  is  one   of 
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mere  policy,  confined  in  its  operation  strictly 
to  the  purposes  for  which  it  was  adopted  ; 
that  is,  to  give  effect  to  the  judgments  and 
decrees  of  courts  of  justice ;  and  that  it  is 
not  properly  a  notice  to  any  purpose  whatso- 
ever. The  english  judges  and  elementary 
writers  have  carelessly  called  it  a  notice, 
because,  in  one  single  case,  that  of  a  suit 
prosecuted  to  decree  or  judgment,  it  had  the 
same  effect  upon  the  interests  of  the  pur- 
chaser, as  a  notice  had,  though  for  a  different 
reason.  But,  the  courts  have  not,  in  any 
case  given  it  the  real  force  and  effect  of 
a  notice." 

684  *In     the    present    case,  there    is    no 
foundation  for   the    application  of  the 

doctrine  of  the  lis  pendens.  Neither  John 
French,  nor  any  other  under  whom  David 
French  claims,  were  parties  to  the  suit  insti- 
tuted in  Richmond.  The  survey  claimed  by 
Johnston  was  not  a  part  of  the  corpus  which 
constituted  the  subject  of  that  suit.  The 
register,  it  is  true,  was  a  party,  but  the 
register  was  only  a  formal  party.  He  may 
have  been  injoined,  it  is  true,  from  issuing 
patents,  though  that  does  not  appear ;  but 
that  injunction  could  not  operate  to  restrain 
him  in  the  case  of  any  individual  not  party 
to  the  suit,  nor  can  the  court  of  chancery 
now  make,  in  that  cause,  any  order  binding 
or  affecting  the  rights  of  Johnston,  or  of 
Payne,  or  of  John  French,  or  David  French. 
There  can  be  no  decree,  in  that  case,  as  to 
the  right  of  this  survey  ;  and  I  am  at  a  loss 
to  conceive  how  the  lis  pendens  can  apply, 
where  the  property  purchased  is  not  de- 
manded, and  can  nether  be  decreed,  nor  in 
any  wise  affected  by  the  determination  of 
the  case.  The  rights  of  the  six  persons 
made  defendants  in  that  case,  are  alone  in 
contest,  and  purchasers  from  them  only,  can 
be  affected  by  a  decree. 

We  have  already  seen,  in  the  opinion  of 
judge  Green,  that  the  lis  pendens  '4s  not 
properly  a  notice  for  any  purpose  whatso- 
ever." It  was  not,  therefore,  a  notice  in 
this  case.  Indeed,  even  when  it  does  operate 
as  notice,  it  is  merely  as  notice  to  the  party 
who  purchases  the  corpus  or  subject  of 
controversy.  It  could  not,  therefore,  be 
notice  to  David  French,  since  the  property 
he  purchased  was  not  demanded,  and  the 
person  he  purchased  from,  was  not  a  party. 
Even  had  he  been  a  party,  the  lis  pendens 
would  only  have  bound  from  the  service  of 
the  subpoena  ;  because,  until  then,  there  was 
no  notice  that  he  was  sued.  It  does  not 
appear  that  there  ever  was  a  subpoena  served 
at  all.  What  notice  of  his  being  sued, — of 
his  land  being  claimed, — is  afforded  by  this 
case,  in  which  he  never  was  a  party  ? 
Indeed,  the  fact  that  there  was  such  a  suit, 
is  no  part  of  the  case  agreed  ;  and  the  court, 
in  strictness,  cannot  go  out  of  that. 

685  •Upon  the    whole,   I  have  no  doubt, 
David  French  is  a  purchaser  without 

notice,  and  as  such  is  protected  from  the 
plaintiff's  demand.  I  am,  therefore,  of  opin- 
ion to  reverse  the  decree ;  to  which,  indeed, 
I  think  the  company  were  not  entitled  for 
other  insurmountable  reasons.  These,  how- 
ever, it  is  unnecessary  to  state,  and  it  would 
extend  this  opinion,  already  too  much  ex- 
panded, to  an  unreasonable  length  if  I  were 
to  attempt  it.  I  shall  therefore  waive  any 
further  remark. 
Decree  reversed,  and  bill  dismissed. 
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'Williams  v.  Lewis. 

July,  1884,  LewiaburfiT. 


(Absent  Bbookb  and  Bbockenbrough.  J.) 

Specific  Bxecutlon*— Parol  Contract  for  Conveyance  of 
Land— Statute   of   LUnltatlonst— Case   at   Bar.— w. 

having-  made  a  settlement  on  land  within  the  lim- 
its of  the  Greenbrier  Ck)mpany's  grant,  and  L. 
holding  a  survey  under  the  company  of  other 
land  in  the  neighbourhood,  it  was  verbally  ag-reed 
between  W.  and  L.  in  1774,  that  if  W.  would  aban- 
don his  settlement,  so  that  L.  might  acquire  the 
land  so  settled  by  W.  for  himself.  L.  would  give 
him  land  of  equal  value,  parcel  of  L.'s  survey; 
W.  accordingly  abandoned  his  settlement  to  L. 
and  with  ti.'8  knowledge  and  consent  took  posses- 
sion of  the  desifirnated  part  of  L-'s  survey,  and  con- 
tinued to  hold  the  same  ever  since;  but  L.  dying 
without  conveying  the  right  to  W.  or  acquiring  a 
ffrant  upon  his  survey,  his  devisee  obtained  a 
^ant  for  the  whole  of  the  land  Included  in  the 
survey:  upon  a  bill  filed  by  W.  against  L.'s  devisee 
in  1822.  for  a  specific  execution  of  L.'s  agreement. 
HsiiD,  1.  that  L.'s  agreement  to  give  W.  part  of  his 
survey,  if  he  would  abandon  his  own  settlement, 
was  founded  on  valuable  and  sufficient  consider- 
ation: 2.  the  statute  of  frauds  is  no  bar  to  the 
claim -for  specific  execution  of  the  afirreement.  as  it 
was  not  passed  till  after  the  ag-reement  was  made: 
and  8.  that  the  statute  of  limitations,  or  the  lapse 
of  time  between  the  date  of  the  agreement  and 
the  flllngr  of  the  bill,  is  no  objection  to  the  relief 
prayed. 

This  was  an  appeal  from  a  decree  of  the 
circuit  superiour  court  of  Greenbrier.  The 
bill  was  exhibited  in  the  superiour  court  of 
chancery  of  Greenbrier,  in  1822,  by  Richard 
Williams  against  Andrew  Lewis,  setting 
forth.  That  Williams  was,  in  1774,  in  poses- 
sion  of  a  parcel  of  land,  lying  on  Culbertson 
creek  in  the  now  county  of  Greenbrier, 
within  the  limits  of  the  Greenbrier  Com- 
pany's grant,  which  Williams  had  settled 
and  improved.  That  Charles  Lewis,  father 
of  the  defendant  Andrew,  desiring  to  ac- 
quire this  land  so  held  by  Williams,  and 
holding  a  survey  of  land  under  The  Green- 
brier Company  in  the  same  neighbourhood, 
called  the  Block  Camp  survey,  agreed  with 
Williams  that  if  he  would  surrender 
687  to  Lewis  his  settlement  *on  Culbert- 
son creek,  Lewis  would  give  him  a  par- 
cel of  land  of  equal  or  superiour  value  to  be 
taken  off  of  the  northwest  part  of  the  Block 
Camp  survey.    That,    in   pursuance  of  the 


^Specific  Execution. -See  monographic  note  on 
"Specific  Performance"  appended  to  Hanna  v.  Wil- 
son, 8  Oratt.  243. 

Parol  Contract  for  Sale  of  Land— Part  Performance.— 

For  collection  of  authorities  on  this  subject,  see 
excerpt  from  Miller  v.  Lorentz,  39  W.  Va.  172.  19  S. 
E.  Rep.  396,  contained  in  footnote  to  Parrill  v.  McKIn- 
ley,  9  Oratt  1:  monographic  note  on  "Specific  Per- 
formance" appended  to  Hanna  v.  Wilson,  8  Gratt. 

Statute— Retrospective  Effect.— On  this  subject,  see 
the  principal  case  cited  in  McCance  v.  Taylor.  10 
Gratt  686;  Duval  v.  Malone.  14  Gratt  24,  29,  sma/oot- 
note;  State  v.  Mines,  88  W.  Va.  184, 18  S.  E.  Rep.  473; 
foot-note  to  Elliott  v.  Lyell,  8  Call  268;  foot-note  to 
Price  V.  Harrison,  31  Gratt  116. 

tStatnte  of  Limitations.— See  monographic  note  on 
"Limitation  of  Actions"  appended  to  Herrington  v. 
Harkins,  1  Rob.  691. 
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agreement,  Williams  surrendered  bis  settle- 
ment to  L^wis,  who  had  a  survey  thereof 
made,  and  obtained  a  grant  for  it ;  and 
Williams,  by  Lewis's  authority,  took  posses- 
sion of  the  northwest  part  of  the  Block 
Camp  survey,  and  improved  and  settled  on 
the  same.  That  Lewis  soon  after  died, 
having  devised  the  Block  Camp  survey  to 
his  son,  the  defendant  Andrew  Lewis.  That 
Andrew  Lewis  having  contracted  to  sell  the 
Block  Camp  survey  to  one  Maze,  came  to 
the  land  in  1798,  to  have  it  surveyed ;  when 
finding  Williams  in  possession  of  a  part 
thereof  claiming  under  the  agreement  of 
his  father,  and  being  satisfied  of  the  ex- 
istence and  terms  of  the  agreement,  he 
agreed  to  carry  it  into  eflFect.  That  the 
Block  Camp  land  being  as  yet  unpatented, 
Lewis  thought  it  expedient  to  procure  titles, 
under  land  office  treasury  warrants,  rather 
than  under  The  Greenbrier  Company,  and 
caused  entries  and  surveys  to  be  made,  one 
for  forty-five  acres  in  the  name  of  Williams, 
and  others  in  his  own  name  for  the  residue 
of  the  Block  Camp  survey;  but  the  survey  of 
45  acres  made  in  Williams's  name  did  not 
include  the  whole  of  the  land  claimed  by  Wil- 
liams ;  the  boundaries  agreed  upon  for  the 
satisfaction  of  that  claim,  jembraced  29  acres 
more  ;  and  it  was,  therefore,  further  agreed, 
that  Lewis  might  sell  this  29  acres  to  Maze, 
along  with  the  residue  of  the  Block  Camp 
survey,  and  that  when  the  purchase  money 
should  be  collected  from  Maze,  Lewis  should 
pay  Williams  his  proportion  thereof,  namely, 
;f29.  That  Maze  not  being  willing  to  take 
a  title  perfected  under  land  office  treasury 
warrants,  and  insisting  that  the  title  should 
be  perfected  upon  the  original  Block  Camp 
survey  made  under  The  Greenbrier  Com- 
pany, Lewis,  in  1801,  obtained  a  grant  upon 
that  survey,  under  the  company,  for  the 
whole  of  the  land ;  and  then  conveyed  to 
Maze,  all  the  land,  except  the  45  acres, 
which  had  been  surveyed  in  Williams's 
name  and  was  then  held  by  him.  That 
688  Williams  had  ever  since  *held  this 
parcel  of  45  acres,  and  Lewis  had  of- 
ten and  recently  admitted  his  right  to  this 
land.  The  bill,  therefore,  prayed  that  Lewis 
should  be  compelled  to  execute  a  conveyance 
to  Williams  for  the  45  acres,  and  also  to  pay 
him  the  ;f  29.  for  29  acres,  which  Lewis  had 
sold  to  Maze,  and  for  which  he  had  received 
from  him  that  sum. 

Lewis,  in  his  answer,  did  not  admit  the 
contract  between  his  father  and  Williams, 
and  he  pleaded  the  statute  of  frauds,  and 
the  statute  of  limitations,  in  bar  of  the  relief 
prayed  upon  that  contract.  He  did  not  admit 
his  ratification  of  the  contract  in  1798.  He 
said,  he  made  a  conditional  agreement  with 
Williams,  to  give  him  a  title  to  the  45  acres, 
and  to  pay  him  his  proportion  of  the  pur- 
chase money  he  should  receive  from  Maze, 
provided  Williams  should  be  able  to  prove 
the  alleged  agreement  with  the  defendant's 
father,  and  provided  also  that  the  defend- 
ant's brothers  would  agree  to  bear  their 
proportion  of  the  loss. 

There  was  documentary  evidence  in  the 
cause ;  and  the  depositions  of  several  wit- 
nesses, which,  in  the  opinion  of  this  court, 
fully  proved  the  plaintiff's  case  as  stated  in 
his  bill.  The  evidence  is  stated  in  the 
opinion  of  judge  Carr. 


The  cause  having  been  transferred  to  the 
circuit  superiour  court  of   Greenbrier,  that 
court  dismissed  the  bill,  with  costs ;    from 
which  decree,  this  court,  upon  the  petition 
of  Williams,  allowed  him  an  appeal. 
Johnson,  for  the  appellant. 
Peyton,  for  the  appellee. 
CARR,  J.     The  bill  was  filed  to  obtain  a 
conveyance  of  45  acres  of  land,  and  payment 
of  the  purchase  money    of  29  acres.    The 
claim  is  founded  on  a  contract  charged  to 
have  been  made  between  the  plaintiff  and 
the  defendant's  father,    Charles  Lewis,  in 
the  year  1774,  and  recognized,   and  partly 
executed,  by  the  defendant  in  1798.     With- 
out discussing  the  evidence,  I  will  say,  that 
the  contract  with  Charles  Lewis  is  clearly 
proved  by  two  unimpeached  witnesses,  nor 
is  there  any  countervailing  testimony. 
689      Several  *objections  were  made  to  this 
contract.    We  will  examine  them. 
The  statute  of  frauds  was  relied  on  in  the 
answer,  but  abandoned    in  the  argument, 
and  properly,  for  it  was  not  a  law  until  1787. 
It  was  insisted,  that  the  contract  was  a 
nudum  pactum,  and  such  as  equity  never 
executes.     What    are    the    facts?  Charles 
Lewis  had  a  survey  in  Greenbrier,  for  350 
acres,  made    under    The    Greenbrier  Com- 
pany, in  1769.    In    the  spring  of  1774,  he 
went  to  the  county,  with    the  purpose  of 
taking  up  more  land  under  the  company,  on 
Culbertson's  creek,  including  a  place  called 
the  Lick.    He   found    the    plaintiff  in  the 
actual  possession  of  a  parcel  of  land  adjoin- 
ing the  Lick,  and  constituting  a  part  of  what 
he  wished  to  include  in    his  Lick  survey. 
This  land  the  plaintiff  had  settled,  by  clear- 
ing and  building  a  cabin  in  which  he  then 
resided;  upon  the  ground  of  which  settle- 
ment he  claimed  and  held  the  land.    Of  the 
value    of  this   claim,   Lewis  could    judge, 
probably  much    better    than  the  plaintiff. 
He  had  to  decide  for  himself,    whether  it 
was  safest  and  best  to  make  his  survey  tak- 
ing   in    this  land,   with  Williams's    claim 
unsettled,  or  to  put  it  out  of  his  way,  by  a 
contract  with  the  claimant.    He  chose  this 
latter    course.    He    proposed    to    give    the 
plaintiff  for  his  claim  as  good  a  plantation 
off    the    northwest  end  of    his  own  Block 
Camp  survey.    The  plaintiff  agreed  to  the 
proposal;  gave  up  the  land  he  held,  which 
Lewis  included  in  his  Lick  survey  ;  and  was 
directed    to    take  possession,  and   did  take 
possession,    of    the    northwest    end  of  the 
Block  Camp  survey,  which  he  has  held  ever 
since.    How  can  it  be  said  that  this  was  a 
nudum   pactum  ?     The    parties,   assuredly, 
did    not   so  understand  it.    There  was  no 
concealment,  no  misrepresentation ;  are  we 
at  liberty  now,  to  speculate  upon  the  posi- 
tive or  comparative  value  of  these  claims, 
and    upon     this    speculation    (unavoidably 
influenced  by  subsequent  events,  and  subse- 
quent legislation  and  adjudication)  to  disturb 
this  contract?  or  to  say  that  we  will  not 
execute  it  ?  I  think  not.    The  parties  came 
fairly  together ;  dealt  with  each   other  at 
arm's     length ;    each     gave    a    mere 
690      *claim  which   might   turn    out  some- 
thing or'  nothing ;  the  one  his   settle- 
ment, the  other  a  part  of  his  survey  ;  and 
this  very  survey  though  of  so  little  value, 
even  in  1798,   that  the  defendant  preferred 
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to  abandon  it,  and  enter  the  land  under  a 
treasury  warrant. 

But  this  contract  is  good  upon  another 
ipronnd:  it  is  the  settlement  and  compromise 
of  a  doubtful  right.  The  ancestor  of  the 
defendant  was  about  to  take  up  this  land ; 
there  w&s  a  claim  upon  it ;  he  thought  it 
better  to  buy  out  this  claim,  than  test  its 
strength  by  a  law  suit ;  and  it  is  well  estab- 
lished, that  the  compromise  of  a  disputed 
title  is  not  only  a  valuable  but  a  favored 
consideration  ;  Moore  v.  Fit^water,  2  Rand. 
442,  where  this  subject  is  well  treated  by 
my  brother  Cabell,  delivering  the  opinion 
of  the  court,  and  shewing  by  the  highest 
and  strongest  authorities,  that  the  law  is 
settled.  'Hie  original  contract  then  is  good 
and  valid. 

Charles  Lewis  died:  the  defendant,  his 
•on,  was  (we  are  told)  his  devisee  as  to 
these  land  claims.  In  17%,  he  contracted 
to  sell  the  Block  Camp  land  to  Mas^e ;  and 
in  1798,  he  came  to  the  neighbourhood  to 
settle  the  business.  He  found  the  plaintiff 
in  possession  of  the  land  at  the  northwest 
end  of  the  Block  Camp  survey,  claiming 
under  the  contract  made  with  his  father ; 
and  though  the  defendant,  in  his  answer, 
denies  that  he  admitted  the  existence  of 
such  a  contract,  it  is  clearly  proved,  both 
by  witnesses,  and  the  defendant's  own  sur- 
veys made  in  March  1798,  that  he  not  only 
recognized  k,  but  took  decisive  steps  to- 
wards executing  it.  The  claim  to  the  Block 
Camp  tract  still  stood  on  the  old  survey 
made  nnder  The  Greenbrier  Company.  It 
was  thought  best  to  abandon  this,  and  to 
enter  and  survey  the  land  under  treasury 
warrants.  The  whole  tract  had  been  sold 
to  Maze ;  but  the  claim  of  Williams  stood 
in  the  way.  If  it  had  been  intended  to 
disregard  this  claim,  there  would  have  been 
but  one  entry  and  survey  ;  but  how  did  the 
defendant  proceed  ?  He  came  to  the  conclu- 
sion, that  the  claim  of  Williams  amounted 
to  74  acres ;  but  Williams  was  willing  that 
29  acres  of  this  should  be  conveyed  to  Maze, 
the  purchase  money  to  be  paid  to  him 
^1  by  Lewis  *when  he  should  receive  it. 
ijewis,  therefore,  had  three  entries 
and  surveys  made  on  the  tract ;  one  in  the 
name  of  Williams  for  45  acres  ;  another  also 
in  Williams's  name  for  29  acres ;  and  a 
third  with  a  blank  for  the  name,  but  con- 
taining the  land,  which  was  to  be  passed 
to  Maze  including  the  29  acres.  These 
entries  and  surveys  are  expressly  proved  to 
have  been  made  by  the  directions  of  the  de- 
fendant, for  the  very  purpose  of  making  out 
the  claim  of  the  plaintiff :  and  in  the  third 
survey  the  45  acre  tract  is  called  for  as  '*a 
survey  made  for  Richard  Williams."  Of 
this  land  Williams  was  then  in  possession, 
and  has  ever  since  continued  in  possession. 
Thus,  it  is  clear  to  me,  that  the  defendant 
admitted  the  contract  with  his  father  to  be 
binding,  and  executed  it,  in  every  thing  but 
the  conveyance  of  the  legal  title.  The  plain- 
tiff might  himself  have  proceeded  to  get  the 
patent  for  the  45  acres  ;  but  he  did  not ;  and, 
subsequently  (at  what  precise  time  does  not 
appear)  •  the  defendant,  again  changing  his 
mind,  abandoned  the  last  entries  and  sur- 
veys, and  took  out  a  patent  to  himself  upon 
the  old  survey  under  The  Greenbrier  Com- 
pany  for    the    whole    tract.    This  suit    is 


brought  to  compel  a  conveyance  of  the  45 
acres,  and  a  payment  of  the  purchase  money 
for  the  29  acres,  which  is  stated  to  be  £29. 
the  sale  to  Maze  being  at  20s.  per  acre. 

The  statute  of  limitations  is  relied  on  by 
the  defendant.  As  to  the  demand  for  the 
land,  I  am  clearly  of  opinion,  that  the  statute 
is  no  bar  ;  because  the  plaintiff  has  always 
remained  in  possession  claiming  the  land, 
and  because  from  the  moment  the  defendant 
obtained  the  grant,  he  held  the  45  acres 
directly  in  trust  for  the  plaintiff.  These 
features  take  the  case  out  of  the  principle 
decided  in  Elmendorf  v.  Taylor,  10  Wheat. 
152,  and  that  class  of  cases. 

But  with  respect  to  the  claim  for  the 
money,  the  case,  I  think,  is  different.  It 
was  admitted,  that  there  was  no  such  trust 
there,  as  would  avoid  the  bar  of  the  statute ; 
nor  was  there  any  continued  possession.  We 
do  not  know,  exactly,  when  the  money  was 
paid  by  Maze  to  Lewis  ;  but  the  transaction 
is  a  stale  one.  Maze  bought  in  17%  : 
692  the  bill  *states,  that  the  deed  was 
made  to  him  in  1801.  Upon  this  state 
of  facts,  the  defendant  pleads  the  statute ; 
that  is,  that  the  claim  did  not  accrue  within 
five  years.  The  plaintiff's  replication  is, 
that  it  did  ;  and  this  he  has  failed  to  shew  us. 
I  think  then,  that,  as  to  the  money,  the  stat- 
ute is  a  bar. 

CABKLIr,  J.  As  to  the  45  acres  of  land 
sought  to  be  recovered  by  the  bill,  I  concur 
in  the  opinion  delivered  by  my  brother  Carr, 
and  I  have  nothing  to  add  to  the  reasons 
which  he  has  assigned. 

As  to  the  money  claimed  by  the  bill,  it  is 
manifest,  from  the  testimony,  that  that  also 
was,  originally,  a  just  claim;  but,  I  think,  it  is 
barred  by  the  statute  of  limitations.  The 
transaction,  out  of  which  this  claim  arose, 
was,  in  some  sense,  a  trust.  But  it  is  not 
true,  that  every  case,  even  of  direct  and  ex- 
press trust,  is  withdrawn  from  the  operation 
of  the  statute.  The  most  that  can  be  said  of 
this  case  is,  that  I#ewis  was  Williams's  confi- 
dential agent  or  attorney  in  fact  for  selling 
land  and  applying  the  money  to  his  use.  But 
this  involves  no  more  of  trust  and  confi- 
dence, than  is  involved  in  the  case  of  every 
attorney  at  law,  employed  to  collect  and  re- 
ceive money  for  his  client ;  and  this  court 
decided,  in  the  case  of  Kinney's  ex'ors  v. 
M'Clure,  1  Rand.  284,  that  an  attorney  at 
law  is  entitled  to  the  protection  of  the  stat- 
ute of  limitations.  In  that  case,  Mr.  Johnson 
said,  that  an  attorney  cannot  be  consid- 
ered a  trustee ;  because  the  proper  remedy 
against  him,  is  an  action  on  the  case,  or  a 
motion  under  the  statute,  and  not  a  bill  in 
equity  to  enforce  the  trust.  I  take  this  to  be 
the  true  ground  of  distinction  between  those 
trusts  which  are,  and  those  which  are  not, 
exempted  from  the  operation  of  the  statute. 
Indeed,  I  understand  Mr.  Johnson,  in  his 
argument  of  the  case  before  us,  as  endeav- 
ouring to  repel  the  bar  of  the  statute,  not 
on  the  ground  of  trust,  but  on  the  ground 
that  it  does  not  appear  when  the  money 
was  received.  But  the  affirmative  of  the 
issue  is  with  his  client.  It  is  for  him  to 
prove  that  the  cause  of  action  arose  within 

^y^  years,   which  he  has  not  done. 
693         *I  am  of  opinion,   that  the  decree 
should  be  reversed  as  to  the  45  acres  of 
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land,  with  costs,  and  affirmed  as  to  the  resi- 
due. 

TUCKER,  P.  I  am  of  opinion,  that  the 
contract  set  up  by  the  plaintifF  in  his  bill,  is 
clearly  made  out  by  the  evidence.  An  exam- 
ination of  it  cannot  be  necessary,  as  it  is  full 
and  undeniable.  It  is  only  necessary  to 
inquire  into  the  validity  of  the  defences 
which  have  been  set  up  in  bar  of  its  perform- 
ance. 

It  is  first  alleg^ed,  that  the  contract  was  a 
nudum  pactum.  In  answer  to  this,  I  shall 
only  remark,  in  addition  to  the  strong  obser- 
vations of  judge  Carr  on  the  subject,  that  the 
surrender  of  Williams's  possession  has  every 
characteristic  of  a  valuable  consideration. 
He  gave  up  that  which  was  valuable  to  him  ; 
his  home,  his  cabin,  his  fireside, — his  settle- 
ment and  improvement,  which  if  made,  as 
he  alleges,  under  The  Greenbrier  Company, 
gave  him  an  inchoate  title  to  the  lands  upon 
the  conditions  on  which  the  company's  lands 
were  disposed  of.  He  gave  up  what  was 
valuable  to  Lewis :  for  the  little  settlement 
of  Williams  was  in  the  way  of  his  acquisi- 
tions, and  his  agreement  to  exchange  part  of 
the  Block  Camp  survey  for  Williams's  settle- 
ment, strongly  countenances  the  allegation 
of  the  bill,  that  Williams  had  made  that 
settlement  under  The  Greenbrier  Company, 
and  that  Lewis  was  well  aware  he  could  not 
disturb  him.  Moreover,  by  the  acquisition 
of  Williams*a  settlement,  he  at  least  was  at 
once  invested  with  the  means  of  acquiring 
title  from  the  company,  if  he  chose  to  do  so. 
It  does  not,  therefore,  become  him  or  those 
who  claim  under  him,  after  the  lapse  of  sixty 
years,  to  call  in  question  that  consideration, 
which  he  deemed  adequate  to  the  property  he 
agreed  to  give  in  return  for  it. 

Still  less  does  it  become  him  or  them,  to 
set  up  the  defence  of  the  length  of  time  in 
bar  of  this  equitable  title.  It  is  not  admissi- 
ble on  the  part  of  a  vendor  against  his  vendee. 
The  relation  in  which  they  stand  to  each 
other  forbids  it.  The  former  is  a  trustee  for 
the  latter ;  and  the  trust  can  never  be 
694  determined  but  by  a  conveyance  of 
the  title.  The  vendor  can  never  be 
permitted  to  set  up  his  own  omission  to  make 
a  deed,  against  the  right  of  the  vendee  to 
demand  one.  Yet  less  can  he  invoke  the  aid 
of  those  cases,  which  discountenances  the 
assertion  of  a  stale  equity,  by  a  party  out  of 
possession,  against  an  adversary  claimant  in 
possession.  For  here,  Williams  has  been  in 
continued  and  uninterrupted  possession  from 
about  the  year  1774,  to  the  present  day ;  in 
the  peaceful  enjoyment  of  this  equitable 
right,  which  has  thus  acquired  strength  by 
lapse  of  time  and  acquiescence,  instead  of 
being  weakened  and  impaired.  If,  indeed, 
we  could  look  upon  the  parties  in  the  light  of 
adverse  claimants,  Williams's  possession 
alone  would  sustain  him  in  a  writ  of  right. 
But  as  he  is  in  fact  a  claimant  under  Lewis, 
he  could  not  at  law  be  permitted  to  defend 
himself,  as  an  adverse  claimant,  by  the 
statute  of  limitations.  It  is,  then,  but  just, 
that,  in  this  court,  the  same  relation  should 
protect  him  from  a  similar  defence  on  the 
part  of  Lewis. 

The  defence  of  the  statute  of  frauds  has 
been  properly  abandoned  in  the  argument,  as 
that  statute  was  not  in  force  when  the  orig- 
inal contract  of  1774  was  made.    Indeed,  if  it 


had  been,  the  proof  of  part  execution  is  abun- 
dant, and  would  have  taken  the  case  out  of  its 
operation. 

As  to  the  alleged  purchase  by  Maze  of  this 
pretended  title,  I  do  not  conceive  it  to  be  a 
matter  in  issue  in  the  case!  There  is  no  allu- 
sion to  it  in  the  bill,  nor  is  there  any  charge 
of  it  in  the  answer,  although  there  is  an 
insinuation,  that  this  suit  has  been  stirred 
up  by  Maze.  If  so,  he  is  liable  to  the  pen- 
alties of  the  law  for  maintenance  and  cham- 
perty. 

With  respect  to  the  money  demand,  how- 
ever, I  am  of  opinion,  that  the  claim  is  barred 
by  the  statute  of  limitations.  If  the  money 
was  received  from  Maze,  within  any  reason- 
able time  after  he  received  his  deed  in  1801, 
the  bar  of  the  statute  must  be  complete :  and 
although  that  matter  is  left  in  a  state  of  un- 
certainty, yet  this  is  the  fault  of  the  plaintiff. 
It  behooved  him  to  shew,  in  reply  to  the  bar 
of  the  statute,  that  the  cause  of  action  accrued 
within  five  years.  This  is  the  estat>- 
695  lished  course  of  pleading  and  proof,  *in 
a  court  of  law,  and  is  equally  so  in  a 
court  of  equity.  The  defendant  at  law  pleads* 
negatively,  that  he  did  not  promise,  or  actio 
non  accrevit,  within  five  years ;  and  the  plain- 
tiff replies  affirmatively,  that  he  did  promise, 
or  that  the  action  did  accrue  within  five  years. 
And,  as  he  is  held  to  prove  a  valid  and  sub- 
sisting cause  of  action,  the  onus  probandi, 
upon  the  trial  of  this  issue,  is  upon  himself 
and  not  upon  his  adversary. 

I  am,  therefore,  of  opinion  that  the  decree 
t>e  affirmed  as  to  the  money  demand,  and  re- 
versed as  to  the  claim  of  title  to  the  46  acres ; 
and  that  a  decree  be  entered  for  a  convey- 
ance of  that  tract  to  the  plaintiff  Williams^ 

Decree  reversed. 


Hinchman  v.  Lawson. 

July,  1884,  Lewisburff. 

(Absent  Bbookb  and  Brockenbrough,  J.> 

[27  Am.  Dec.  622.] 

Slander*— Juitlflcatioii— Onus  Probandi— Case  at  Bar.— 

H.  makes  an  affldaylt.  that  L.  had  eng-a^ed  to  par 
certain  taxes:  L.  says,  that  the  affidavit  is  false, 
and  that  he  will  have  H.  indicted  for  perjury:  H. 
brlnsrs  an  action  against  L.  for  those  words,  to 
which  L.  pleads  Justification:  Hbld,  that  the  bar- 
den  of  proof,  at  the  trial,  does  not  rest  on  plain- 
tiff to  prove  that  defendant  had  engaged  to  psur 
the  taxes:  but  it  rests  on  defendant  to  prove,  that 
plaintiff's  affidavit  to  that  effect  was  false,  tho*^ 
such  proof  involves  proof  of  a  negative. 

Hinchman  having  sworn  in  an  affidavit 
'*  that  Lawson  had  engaged  to  pav  certain 
taxes,  if  they  could  not  be  made  from  Green's 
heirs/'  Lawson  said,  '*  that  the  statement  was 
false,— that  it  was  all  a  lie,— and  that  he 
would  have  Hinchman  indicted  for  perjury.** 
For    these    words,    Hinchman   brought    ao 

action  against  Lawson  for  slander,  in 
6%      the  circuit  *superiour  court  of  Logan. 

Lawson  pleaded  not  guilty,  and  special 
pleas  avowing  the  words,  and  (more  or 
less  broadly)  justifying  them ;  on  which 
pleas  issues  were  made  up.  At  the  trial, 
a    question     arose,     on    which     party    the 


*See  generally,  monographic  note  on  **Llbel  and 
Slander'*  appended  to  Bourland  v.  Eidson,  8  Qratt  f7. 
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onus  proband!  lay?  The  plaintiff  con- 
tended, and  moved  the  court  to  instruct 
the  jury,  that  the  defendant  was  bound 
to  prove  the  truth  of  his  pleas  of  justifi- 
cation ;  that  is,  that  Hinchman's  affidavit, 
''that  Lawson  had  eng^aizred  to  pay  the 
taxes  &c.*'  was  false.  The  defendant  con- 
tended, that  the  plaintiff  was  bound  to  prove, 
that  his  statement  in  the  affidavit  was  true ; 
and  so  the  court  held,  and  therefore  refused 
to  give  the  instruction  prayed  by  the  plaintiff ; 
to  which  he  excepted.  There  was  a  verdict 
and  judgment  for  the  defendant ;  to  which, 
on  the  petition  of  the  plaintiff,  this  court 
allowed  a  supersedeas. 

C.  Baldwin,  for  the  plaintiff  in  error. 

Summers,  for  the  defendant. 

TUCKER,  P.  It  was  a  question  of  the 
deepest  interest  at  the  trial,  on  whom  the 
onus  probandi  lay?  Hinchman  had  sworn, 
that  Lawson  had  made  a  certain  engagement 
to  pay  Green's  taxes.  L#awson  denied  it,  and 
charged  Hinchman  with  perjury.  Both  were 
under  equal  difficulty.  If,  as  I  presume,  the 
engagement  by  Lawson  had  been  made  with- 
out the  privity  of  any  other  person  than 
Hinchman,  it  was  impossible  for  Hinchman 
to  prove  the  truth  of  what  he  had  sworn.  On 
the  other  hand,  it  was  equally  difficult  for 
Lawson  to  prove  the  negative.  Availing 
himself,  therefore,  of  the  general  principle, 
that  he  who  holds  the  affirmative  in  issue, 
must  prove  it,  and  that  no  man  shall  be  called 
npon  to  prove  a  negative,  he  resisted  a  motion 
to  instruct  the  jury,  that  the  burden  of  proof 
was  on  himself,  and  insisted  that  it  was  on 
his  adversary.  And  the  court  decided,  that 
the  burden  of  proving  the  truth  of  the 
statement  in  the  affidavit,  lay  on  the  plaintiff. 
As  might  be  expected,  the  plaintiff  could  not 
prove  what  was  probably  a  private  conversa- 
tion between  the  defendant  and  him- 
697  self ;  and  the  jury,  *of  course,  found  a 
verdict  for  the  defendant.  Was  the 
instruction  right  that  led  to  this  result  ? 

The  rule  is  not  universal,  which  forbids 
the  proof  of  a  negative  to  be  thrown  upon  a 
party.  It  is,  indeed,  generally  true,  that  the 
onus  probandi  lies  upon  that  party  who  has 
the  affirmative  of  the.  issue ;  a  rule  founded 
upon  the  difficulty,  in  most  cases,  and  the  im- 
possibility in  some,  of  proving  a  negative. 
But  to  this  general  rule,  there  are  well  es- 
tablished exceptions.  One  of  these  is,  that 
where  the  negative  involves  an  affirmative, 
the  burden  of  proof  will  rest  upon  either  the 
one  or  other  party,  according  to  other  prin- 
ciples, and  without  reference  to  the  mere  for- 
mal character  of  the  negation.  Such  are  the 
cases  of  the  pleas  of  infancy,  fully  admin- 
istered, beyond  the  sea,  and  such  like. 
Though  the  denial  of  these  allegations  seems 
to  involve  a  negative,  yet  that  negative  has 
a  corresponding  affirmative ;  namely,  that 
the  defendant  was  of  full  age — that  he  had 
assets— that  he  was  in  the  country.  Accord- 
ingly,  the  question  as  to  the  onus  probandi 
in  relation  to  them,  is  not  settled  with  refer- 
ence to  the  difficulty  of  proving  a  negative, 
since  either  may  sustain  himself  by  proof  of 
an  affirmative. 

There  is  another  exception  to  the  general 
rule.  It  is,  that  where  the  negative  involves 
a  criminal  omission  in  the  party,  and  conse- 
quently where  the  law  upon  its  general  prin- 
ciple presumes  his  innocence,  the  affirmative 


of  the  fact  is  presumed,  and  the  onus  is 
thrown  upon  the  party  alleging  the  criminal 
omission.  1  Stark.  Ev.  part  3»pp.  378,  9. 
To  this  effect,  there  have  been  some  very 
strong  cases  in  the  english  books.  Thus, 
in  a  suit  for  tithes,  it  was  held,  that  the  de- 
fendant was  bound  to  prove  the  negative 
allegation  of  his  plea,  that  the  plaintiff  had 
not  read  the  thirty-nine  articles.  So,  where 
the  plaintiff  declared  against  the  defendant 
who  had  chartered  his  ship,  for  having  put 
on  board  an  inflammable  commodity,  without 
notice  to  the  master  or  other  person  of  its  na- 
ture, whereby  the  ship  and  cargo  was  burned, 
it  was  held  that  the  plaintiff  was  bound  to 
prove  this  negative,  viz.  the  want  of  notice. 
Williams  v.  East  India  Company,  3  East 
192.    So,  when  a  servant  has  been  in 

698  *tbe  habit  of  receiving  money,  and  pay- 
ing it  over  to  his  master  without  vouch- 
ers, the  presumption  is  said  to  be,  that  he 
pays  over  all  that  he  receives,  and  it  has 
been  held,  that  the  master  must  not  only 
prove  that  he  has  received  the  money,  but 
that  he  has  not  accounted  for  it.  Evans  v. 
Birch,  3  Camp.  10.  In  Williams  v.  East  India 
Company,  lord  EHenborough  cites  the  case 
of  The  King  v.  Combs,  Comb.  57,  where  the 
defendant  swore  an  affirmative,  and  an  in- 
formation was  exhibited  against  him  for 
it :  and  although  the  negative  could  not  be 
proved,  yet  the  court  directed,  that  the  pros- 
ecutors should  first  give  their  probable 
evidence,  and  that  the  defendant  should  af- 
terwards prove  the  affirmative,  if  he  could. 
So,  in  the  present  case,  if  the  oath  had 
been  given  in  a  judicial  proceeding,  and 
Hinchman  had  been  indicted  for  perjury, 
the  negative  must  have  been  proved,  or 
he  must  have  been  acquitted ;  and  had 
L#awson  been  dead,  or  been  indorsed  as 
prosecutor,  and  thereby  disqualified,  that 
must  have  been  the  result.  Here,  then,  are 
cases,  and  stronger  analogous  cases,  in  which 
the  negative  is  required  to  be  proved.  Let 
us  see  what  would  be  the  reasonable  doctrine 
in  this  case. 

Hinchman  is  here  charged  with  perjury. 
The  presumption  of  the  law  is  in  favor  of  his 
innocence,  until  there  is  evidence  produced 
of  his  guilt.  The  evidence  of  his  innocence, 
peradventure,  may  not  only  not  now  be  in  his 
power,  but  may  never  have  been  so.  The 
communication  of  Lawson  may  have  been 
made,  when  no  other  person  was  present. 
He,  therefore,  would  have  as  much  difficulty 
in  proving  the  affirmative,  as  Lawson  in 
proving  the  negative.  In  this  state  of 
things,  it  is  most  reasonable  to  throw  the 
burden  upon  him  who  has  undertaken  to 
charge  another  with  an  infamous  crime. 
It  is  for  the  peace  and  happiness  of  society, 
that  no  man  who  takes  it  upon  himself  to 
make  such  a  charge,  should  be  exempted  from 
the  necessity  of  proving  it.  If  he  knows  he 
cannot  prove  it,  it  is  incumbent  on  him  to  be 
silent,  or  at  most  to  meet  the  allegation  of 
the  fact  by  a  bare  denial.  If,  however,  he 
quits  the  path  of  prudence  and  propriety,and 
charges  his  adversary  with  perjury,  in 

699  *consequence  of  which  he  is  subjected 
to  his  action,  if  he  cannot  prove  his 

justification,  he  must  submit  to  a  verdict  for 
damages.  If  his  adversary  has  no  character, 
those  damages  will  be  nominal,  but  if  on  the 
other  hand  he  is  a  man  of  fair  character,  is 
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it  reasonable  that  his  oath  should  be  discred- 
ited, merely  upon  a  denial  of  the  truth  of 
what  he  has  sworn  ?  that  he  should  be 
branded  as  perjured,  by  a  verdict  for  the  de- 
fendant on  the  plea  of  justification,  without 
a  tittle  of  evidence  to  sustain  the  charge  ?  I 
think  not.  If  he  cannot  be  convicted  of  per- 
jury on  an  indictment  without  evidence,  no 
more  should  he  be  convicted  of  it  in  this 
action,  upon  the  mere  allegation  of  the  de- 
fendant that  he  did  not  say  what  the  plaintiff 
had  sworn  to.  The  consequences  of  a  con- 
trary doctrine,  would  be  monstrous.  Every 
witness  who  testifies  to  words  uttered  in  his 
presence  alone,  would  be  liable  at  once  to 
the  foulest  charge  of  perjury  by  the  defend- 
ant, without  any  hazard,  on  his  part,  of  incur- 
ring the  penalty  of  his  calumnies.  The  only 
redress  of  the  injured  party,  in  such  a  case, 
would  be  a  resort  to  that  kind  of  personal 
appeal,  which  it  has  been  peculiarly  the  pol- 
icy of  the  law  to  prevent. 

Upon  the  whole,  I  am  of  opinion,  that  the 
instruction  of  the  court  was  improper,  and 
that  the  cause  must  go  back  for  a  new  trial. 
The  pleas  are  also  somewhat  informal  and 
defective  ;  but  these  may  be  amended  before 
another  trial. 

The  other  judges  concurred.  Judgment 
reversed,  and  cause  remanded  for  a  venire 
de  novo.  

700  *Bierly  v.  Williams. 

July,  1884,  Lewlsborfir. 
(Absent  Brookb  and  Brookbnbbouoh,  J.) 
NonsMumptlt— EvMence  under*— Praud.— In  assump- 
sit upon  an  award  founded  on  a  parol  submission, 
and  the  sreneral  issue  pleaded,  it  is  competent  to 
the  defendant  to  adduce  proof,  at  the  trial,  that 
his  submission  to  arbitration  was  procured  by 
fraud. 

Assumpsit  upon  a  parol  submission  to  arbi- 
tration and  an  award,  brought  by  Bierly 
against  Williams  in  the  circuit  superiour 
court  of  Rockingham.  The  declaration 
alleged  that  differences  having  arisen  be- 
tween Williams  and  Bierly  touching  certain 
millwright's  work  done  by  the  former  for 
the  latter,  they  agreed  that  one  Howard 
should  measure  and  value  the  work,  so  as  to 
ascertain  the  amount  for  which  Bierly 
should  account  with  Williams  for  the  same, 
and  after  making  a  bill  thereof,  and  of  the 
prices  to  be  allowed  therefor,  should  enclose 
it  under  seal  and  deposit  it  with  Hansbar- 
ger  ;  that  Bierly  should  also  choose  a  mill- 
wright, in  like  manner,  to  measure  and 
value   the   work,  make  out  a  bill    thereof, 


*NoiiaMumpslt— Evidence  under.— Accordinfir  to 
the  practice  at  common  law.  it  is  entirely  compe- 
tent to  prove,  under  the  plea  of  nonassumpsit,  a 
wantof  consideration  for  the  promise,  or  failure 
or  fraud  in  the  consideration,  and,  in  short,  with  few 
well  understood  exceptions,  to  prove  whatever 
shows  that  there  is  no  existing  debt  due.  Columbia 
Accident  Ass'n  y.  Rockey,  08  Va.  fl84,  25  S.  E.  Rep. 
1000.  citiuff  amonff  others,  the  principal  case.  Todd  y. 
Summers.  2Gratt.  168:  and  Virginia,  etc,  Co.  y.  Buck, 
88  Va.  517, 18  S.  E.  Rep.  973. 

Arbltretlon  and  Award  —See  monographic  note  on 
"Arbitration  and  Award"  appended  to  Bassett  v. 
Cunningham,  9  Oratt  684. 

The  principal  case  was  cited  in  State  v.  Lusk,  16 
W.  Va.  770,  771. 


and  of  the  prices  to  be  awarded  therefor,  and 
deposit  the  same  with  Hansbarger,  on  a  day 
certain,  appointed  by  the  parties  ;  and  that 
then  Hansbarger  should  open  the  two  bills, 
ascertain  the  difference  between  them,  and 
divide  such  difference  equally  between  the 
parties,  and  so  to  ascertain  the  amount  for 
which  Bierly  should  account  with  Williams 
as  aforesaid  ;  and  that  if  Bierly  should  fail, 
on  his  part,  to  procure  such  bill  of  the  work 
and  of  the  prices  thereof  to  be  made,  and  to 
deposit  the  same  with  Hansbarger,  on  or 
before  the  day  appointed,  then  Hansbarger 
should  open  Howard's  bill,  and  that  should 
fix  and  determine  the  amount  for  which 
Bierly  should  account  with  Williams  for  the 
millwright's  work.  And  the  declaration 
averred,  that  Howard  measured  and  valued 
the  work,  made  out  a  bill  thereof  and  of  the 
prices  to  be  allowed  for  the  same,  enclosed  it 
under  seal,  and  delivered  it  to  Hans- 

701  barger;  *but  Bierly  did  not,  and 
would  not,  on  his  part,  procure  a  mill- 
wright to  measure  and  value  the  work,  and 
deposit  the  bill  thereof  with  Hansbarger, 
on  or  before  the  day  appointed  ;  whereupon 
Hansbarger  opened  Howard's  bill,  by  which 
it  was  ascertained  that  Bierly  should  account 

with  Williams  for  the  sum  of for  the 

millwright's  work.  By  reason  whereof  Bieriy 
became  liable  to  account  for  and  pay  to  Wil- 
liams, the  said  sum  of ,  and  being  so 

liable,  in  consideration  thereof  assumed  to 
pay  him  the  same ;  yet  Bierly  failed  and 
refused  to  account  for  and  pay  the  same  Ac 
Plea,  the  general  issue. 

At  the  trial,  the  defendant  filed  three  biUs 
of  exceptions  to  opinions  of  the  court;  but 
the  cause  was  decided  on  the  point  presented 
by  the  first  of  them  only  ;  which  was  this — 
The  plaintiff  having  adduced  evidence  to 
prove  the  submission  and  award  in  the  dec- 
laration alleged,  the  defendant  offered  evi- 
dence to  prove,  that  the  submission  to 
arbitration  was  procured  from  him  by  fraud  ; 
but  this  evidence  being  objected  to,  the 
court  would  not  permit  it  to  be  heard :  and 
the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff,  for  1072  dollars.  The  defendant 
applied  by  petition  to  this  court  for  a  super- 
sedeas, which   was  allowed. 

Peyton,  for  the  plaintiff  in  error,  main- 
tained that  an  award  was  utterly  nugatory, 
unless  it  was  made  on  a  submission  to  arbi- 
tration ;  that  a  submission  procured  by 
fraud,  was,  in  truth,  no  submission  at  all  ; 
and  that  fraud  in  procuring  such  a  parol  sub- 
mission as  this,  was  good  ground  of  defence 
to  an  action  at  law  on  the  pretended  award, 
as  well  as  of  relief  in  equity. 

Stuart  and  Baldwin,  contra,  said,  the  sub- 
mission as  well  as  the  award  being  matter  in 
pais,  the  alleged  fraud  was  not  good  ground 
of  defence  at  law  ;  and  to  this  point  they 
cited  1  Wms.  Saund.  327a,  n.  3 ;  Miller  ▼. 
Kennedy,  3  Rand.  2.  For  such  an  award 
was  equivalent  to  a  judgment;  Bartow  ▼. 
Todd,  3  Johns.  Rep.  363-7.  And  if  this  were 
an  available  defence  at  law,  it  was  not 

702  admissible   under  *the  general    issue 
pleaded,  for  that  gave  no  notice  of  any 

such  defence. 

TUCKER,  P.  We  may  safely  affirm,  I 
think,  in  reference  to  the  principles  which 
must  govern  this  case,  that  every    transac- 
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tion  tainted  with  fraud  is  void,  even  though 
the  fraud  does  not  appear  upon  the  face  of 
it ;  and  that  neither  a  court  of  law  or 
equity  will  lend  its  aid  in  support  of  a 
fraudulent  demand,  or  further  the  iniquitous 
contrivances  of  one  who  has  taken  an  undue 
advantage  of  an  innocent  and  unsuspecting 
party.  Stark.  Ev.  part  4,  Am.  edi.  vol.  2,  p. 
586,  Chitt.  on  Contr.  222,  2  Saund.  on  Plead. 
&  Ev.  Am.  edi.  29.  It  is  true,  that  in  some 
cases,  a  party  may  be  estopped  by  the  solem- 
nity of  his  act,  from  alleging  the  fraud 
which  has  been  committed,  but  except  in 
these  cases'  the  jurisdiction  of  courts  of  law 
is  as  complete  as  that  of  a  court  of  equity, 
although  they  do  not  possess  equal  facilities 
for  detecting  and  exposing  the  knavery  of 
the  wrongdoer. 

It  may  also  safely  be  affirmed  that  no 
award  can  be  good  without  a  valid  submis- 
sion ;  and  this  is  equally  true,  whether  we 
consider  the  submission  as  a  contract 
between  the  parties,  or  regard  it  as  a  mere 
authority  or  power  to  the  arbitrators,  to 
adjudicate  between  contending  parties.  In 
either  case,  the  submission  is  the  foundation 
of  their  authority,  and  from  it  springs  all 
the  respect  and  sanctity  which  has  justly 
been  paid  to  the  judgments  of  this  tribunal 
selected  by  the  parties  themselves.  Take 
away  the  submission,  and  the  arbitrators 
arc  without  authority,  and  their  award  is 
a  void  and  inofficious  act.  And  this  is 
equally  the  case,  whether  there  has  never 
t>een  even  the  semblance  of  a  submission, 
or  that  submission  has  been  null  and  void 
for  whatsoever  cause  ;  whether  for  infancy, 
coverture,  or  fraud. 

I  do  not  indeed  understand  it  to  be  contro- 
verted, that  if  the  award  were  assailed  in  a 
court  of  equity  on  the  ground  of  the  submis- 
sion having  been  obtained  by  fraud,  the 
establishment  of  that  fact  would  vacate  the 
award.  The  real  question  then  is,  whether 
this,  which  would  be  a  valid  and  triumphant 
defence  in  equity,  can  be  made  in  a 
703  court  of  *law  ?  I  know  no  authority 
which  contravenes  the  right  of  the 
party  to  avail  himself  of  it  before  that  tribu- 
nal. No  case  to  the  contrary  has  been  cited. 
There  is  no  estoppel  here,  as  the  submission 
18  by  parol.  The  agreement  to  submit  is  to 
be  established  by  oral  testimony,  and  that 
testimony  must  not,  cannot  be  garbled.  In 
the  attempt  to  establish  that  contract, 
whatever  entered  into  it,  or  formed  the  con- 
sideration for  it,  is  part  of  the  transaction 
itself,  and  must  be  heard  and  considered.  A 
court  of  law  is  as  competent  to  the  examina- 
tion of  it  as  a  court  of  equity,  and  is  equally 
bound  to  see  that  the  very  foundation  of  the 
plaintifif's  demand  is  not  false  and  unsound. 
If  there  be  no  agreement  to  submit,  there  is 
no  cause  of  action  ;  and  if  there  be  fraud, 
the  agreement  to  submit  is  void  and  of  no 
eflfect. 

The  only  question,  which  could  plausibly 
be  raised  as  to  this  defence,  in  the  present 
case,  is,    whether  the  evidence  was    proper 


under  the  general  issue  ;  since  the  plaintiff 
may  be  taken  by  surprize,  where  the  defence 
of  fraud  is  not  specially  pleaded.  But  this 
matter  has  long  been  settled.  Where  fraud 
is  intended  to  be  set  up  as  a  defence,  it  may 
be  given  in  evidence  under  the  general  issue 
in  assumpsit.  2  Saund.  on  Plead.  &  Ev.  Am. 
edi.  p.  29;  Smith  v.  Bromley,  2  Doug.  3rd 
edi.  699,  in  notes  ;  Cockshot  v.  Bennett,  2  T. 
R.  763 ;  Jackson  v.  Duchaire,  3  T.  R.  551. 
It  goes  to  annul  the  pretended  promise,  and 
therefore  strikes  at  the  foundation  of  the 
action.  It  is  proper  evidence,  of  course, 
under  the  general  issue,  and  ought  not  to  be 
specially  pleaded.  Like  the  defences  of 
infancy,  lunacy,  coverture,  duress  and  usury, 
it  may  be  introduced  under  the  plea  of  non 
assumpsit ;  and  if  the  party  is  surprized,  his 
redress  is  in  a  new  trial.    2  Stark.  Ev.  126 

I  am  of  opinion,  that  the  judgment  should 
be  reversed  for  this  cause,  without  going 
into  an  examination  of  the  other  errors 
assigned.  I  will  remark,  however,  that  I  do 
not  look  upon  the  transaction  disclosed  by 
the  evidence,  as  a  submission  and  award,  on 
which  an  action  can  be  sustained.  There  is 
no  characteristic  of  such  an  award  about  it. 
The  parties,  as  a  means  of  settling 
704  their  accounts,  agreed  to  abide  *by  the 
measurement  of  a  particular  person. 
They  did  not  leave  it  to  that  person  to  award 
what  one  should  pay  the  other.  They 
referred  to  him  the  ascertainment  of  certain 
items  in  the  accounts  between  them.  The 
suit  should  have  been  upon  the  accounts  for 
work  and  labor,  and  the  award  (if  you  will 
call  it  so)  or  the  measurement  and  valuation 
of  Howard  (as  I  should  call  it)  would  have 
been,  by  the  agreement  of  the  parties  them- 
selves, conclusive  as  to  the  amount  and  price 
of  the  work.  In  such  a  form  of  declaring 
too,  there  would  be  no  difficulty  about  the 
interest,  if  the  jury  chose  to  give  it ;  and, 
moreover,  the  plaintiff,  if  the  submission  to 
Howard  be  overthrown,  would  be  at  liberty 
to  supply  the  want  of  his  valuation,  by  other 
testimony.  On  the  whole,  I  indulge  the 
hope,  that  in  reversing  this  judgment  and 
sending  the  cause  back  fur  a  new  trial,  the 
justice  of  the  case  will  be  promoted  ;  as  the 
plaintiff  may  move  to  amend  his  declaration, 
by  adding  a  new  count  for  work  and  labour, 
or  upon  the  original  contract,  if  there  was 
one ;  while  the  appellant  will  have  the 
opportunity  he  has  sought,  of  sifting  the 
transaction  as  to  the  submission,  and  setting 
it  aside,  if  he  can  establish  the  fraud  which 
he  alleges  was  employed  in  its  procurement. 

CARR,  J.  I  subscribe  to  the  opinion  of 
the  president,  that  the  court  erred  in  exclud- 
ing the  proof  of  'fraud  in  the  submission. 
With  respect  to  the  character  of  the  paper 
declared  on,  whether  an  award  or  not.  I  have 
not  so  examined  it  as  to  make  up  an  opinion, 
the  point  not  being  necessary  to  the  decision 
of  the  case. 

CABELL/,  J.,  concurred.  Judgment  re- 
versed, and  cause  remanded  for  a  venire  de 
novo. 
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Leigh, 


Semple, 
Baker, 


Hendrick  v.  The  Commonwealth. 

December.  18S4. 

Criminal  L«w->Juron— Voir  Dire— Mistaken  Statement 
—Correction.— A  person  called  to  serve  as  a  Juror  In 
a  criminal  case,  bein?  examined  on  his  voir  dire, 
first  says  be  is  not  a  freeholder,  bat  soon  after- 
wards, before  the  panel  is  completed,  returns 
into  court,  and  says  he  was  mistaken,  that  he  had 
been  reminded  of  his  mistake  by  a  friend,  and 
that  he  is  a  freeholder:  the  court  holds  him  a 
srood  and  lawful  Juror,  and  then  the  prisoner  chal- 
lenges him  peremptorily:  Held,  the  court  was 
rifirhtin  permitting-  such  correction  of  the  first 
mistaken  statement,  and  in  holdinsr  this  a  ffood 
and  lawful  iuror. 

708  *Same— Same— Competency  —  Opinion  Formed 
from  Evidence  on  Former  Investlf^atlon.*— Per- 
sons called  to  serve  as  Jurors  in  a  criminal  case, 
examined  on  their  voir  dire,  say  they  have  heard 
part  .of  the  evidence  on  a  former  investigation, 
and  formed  some  opinion  thereon,  yet  the  opinion 
so  formed  would  nowise  incline  their  minds,  as 
Jurors,  for  or  afirainst  the  prisoner,  but  they  could 
pass  upon  his  case,  on  the  whole  evidence,  as  im- 
partially as  if  they  had  never  heard  of  it:  Hbld, 
such  persons  are  rood  and  impartial  Jurors. 

Same— Same— Peremptory  Challenge— When  it  Can  Be 
Made.— A  person  called  to  serve  as  a  Juror  in  a 
criminal  case,  is  elected  by  the  prisoner,  but  be- 
fore he  is  sworn,  the  prisoner  retracts  his  elec- 
tion, and  asks  that  he  may  be  permitted  to 
challeufire  him  peremptorily :  the  court  refuses  to 
permit  such  peremptory  challeufire.  and  the  Juror 
is  sworn  and  serves  on  the  Jury:  Hbld.  this  was 
error,  the  prisoner  having  an  absolute  riffht  to 
challensre  any  Juror  peremptorily,  at  any  time 
before  he  Is  sworn. 

Same— Uttering  Counterfeit  Notes  on  United  States 
Bank— Charter  of  Bank  Unconstitutional— Effect.— 
Upon  an  indictment  for  passing  a  counterfeit  check 
or  07  der  of  a  president  of  a  branch  of  the  bank  of 


^Criminal  Law— Jurors— Competency— Preconceived 
Opimons.-In  SUte  v.  Baker,  88  W.  Va.  824,  10  S.  E. 
Rep.  641.  Bbamnon.  J.,  in  collecting  the  Virginia 
cases  upon  the  incompetency  of  Jurors  in  crim- 
inal cases  on  account  of  preconceived  opinions, 
cites  the  principal  case.  These  same  cases  are  col- 
lected in  the  first  part  of  the  foot-note  to  Ck>m.  v. 
Hailstock.  3  Gratt  564. 

See  further  on  this  subject,  foot-note  to  Wormeley 
V.  Com..  10  Gratt.  668:  foot-note  to  Jackson  v.  Com., 
23  Gratt  919:  foot-note  to  Shinn  v.  Com..  82  Gratt  001: 
monographic  note  on  "Juries**  appended  to  Cha- 
hoon  V.  Com.,  20  Gratt  788. 


the  U.  States,  on  the  cashier  of  the  bank,  payable  to 
T.  R  or  order,  and  indorsed  by  T.  B.  to  bearer: 
HSLD,  that  whether  the  charter  of  the  bank  of  U. 
S.  be  constitutional  or  not  and  whether  the  char- 
ter authorizes  the  issue  of  such  checks  or  orders 
or  not  the  counterfeiting  or  passing  counterfeits 
of  such  checks  or  orders,  is  felony  by  the  statute 
IRev.  Code,ch.  164,  S4. 

Same— Same— Jurisdiction  of  State  Coarts.t— And 
though  the  offender  be  indictable  in  the  courts  of 
the  U.  S.  for  the  offence  against  the  laws  of  U.  S.. 
he  is  also  indictable  in  the  courts  of  Virginia  for 
the  offence  against  the  laws  of  the  state. 

Same-Uttering  Counterfeit  Bank  Note-Proel  of 
Scienter.— On  the  trial  of  an  indictment  for  pass- 
ing a  counterfeit  bank  note  or  check,  after  evi- 
dence that  the  prisoner  passed  the  note,  and  that 
it  was  counterfeit  evidence  that  the  prisoner  h2ul 
in  his  possession  and  attempted  to  pass  other 
counterfeit  notes  of  the  same  kind  to  other  per- 
sons, the  day  after  he  passed  those  in  the  indict- 
ment mentioned,  is  admissible  to  prove  the 
scienter. 

Error  to  a  judgment  of  the  circait  aape- 
riour  court  of  Kanawha.  At  October  term 
1834,  Hendrick  and  one  Hays  were  indicted 
upon  the  statute  against  thefts  and  for- 
geries,   1  Rev.    Code,  ch.  154.    There  were 


tCrimlnal  Law— Crimes  Punishable  by  Federal  Courts 
—Jurisdiction  of  5tate  Courts.- A  state  court  has 
Jurisdiction  to  punish  an  act  msule  an  offence  by 
the  laws  of  the  state,  though  the  same  act  is  made 
an  offence  by  a  law  of  the  Congress  of  the  United 
States.  Thus,  a  state  court  has  Jurisdiction  to 
punish  the  offence  of  attempting  to  pass  a  forged 
note  purporting  to  be  a  note  of  one  of  the  national 
banks  of  the  United  States.  Jett  v.  Com.,  18  Gratt 
083.  In  this  case,  Hendrick  «.  Com.,  6  Leioh  707,  is 
cited  with  approval  at  pp.  980,  068,  967,  007. 

See  further,  foot-note  to  Jett  v.  Com..  18  Gratt  038: 
monographic  note  on  "Forgery  and  Counterfeit- 
ing** appended  to  Coleman  v.  Com.,  26  Gratt  8fl6: 
monographic  note  on  "Indictments.  Informations 
and  Presentments"  (sub-head  Forgery  and  Counter- 
feiting) appended  to  Boyle  v.  Com.,  14  Gratt  674. 

Forgery— Indictment-Allegation— "To  the  Prelndkre 
of  Another's  Right."— The  words,  "to  the  prejudice 
of  another*s  rights,"  in  the  Code,  ch.  108,  sec.  6,  p. 
788,  in  relation  to  forgeries,  are  descriptive  not  of 
the  offence,  but  of  the  writings  of  which  forgery 
may  be  committed:  and  it  is  not  therefore  nec- 
essary that  they  shall  be  Inserted  in  the  Indictment 
in  describing  the  offence  charged.  Powell  v.  Com., 
11  Gratt  822.  826.  citing  the  principal  case  and  Hur- 
ry's Case.  6  Leigh  790,  as  establishing  the  proposi- 
tion. 

'  See  further. /oo<-«o^  to  Powell  v.  Com..  11  Gratt 
822;  monographic  note  on  "Forgery  and  Counter- 
feiting" appended  to  Coleman  v.  Com..  96  Gratt  866: 
monographic  note  on  "Indictments,  Informations 
and  Presentments"  appended  to  Boyle  v.  Com.,  14 
Gratt  674. 
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three  cottnts  in  the  indictment,  on  which 
he  was  convicted. 

The  first  charged,  that  Hendrick  and 
Hays  feloniously  uttered  and  published  as 
true,  to  W.  Rand,  and  attempted  to  use  and 
employ  as  true,  for  their  own  benefit,  a  cer- 
tain filse,  forged  and  counterfeited  check, 
purporting  to  be  a  check  on  the  cashier  of 
the  bank  of  the  U.  States,  of  the  following 

tenor— 
709      *'*10.  I.  1799.  I.  1799.  10. 

Cashier   of   the    Bank   of   the  United 
States :  pay  to  T.  I^.  Robertson  or  order  ten 
dollars.     Office  of  discount  and  deposit    in 
Norfolk,  6  May  1831. 
Jos.  L«.  Roberts,  Cashr. 

Geo.  Newton,  Prest.*' 
(Indorsed)  "Pay  to  bearer,  T.  L.  Robert- 
son." 
with  intent  to  injure  and  defraud  one  F. 
Brooks,  they,  Hendrick  and  Hays,  and  each 
of  them,  at  the  time  of  so  uttering,  pub- 
lishing and  passing  the  counterfeit  check, 
well  knowing  the  same  to  be  false,  forged 
and  counterfeited;  contrary  to  the  statute 
in  such  case  made  &c. 

The  second  count  was  like  the  first,  in  all 
respects,  except  that  it  described  the  coun- 
terfeit paper,  not  as  a  check,  but  as  a  bill 
of  exchange,  and  that  it  charged  the  utter- 
ing, publishing  and  passing  thereof,  to 
have  been  done  with  intent  to  injure  and 
defraud  W.  Rand. 

The  third  count  charged,  tliat  Hendrick 
and  Hays  feloniously  uttered  and  published 
as  true,  to  W.  Rand,  and  attempted  to  use 
and  employ  as  true,  for  their  own  benefit, 
a  certain  false,  forged  and  counterfeited 
order,  of  the  following  tenor: 
*'5.  B.  700.  K.  700.  5. 

Cashr.  of  the  Bank  of  the  United  States: 
Pay  to  W.  T.  Smith  or  order  five  dollars. 
Office  of  discount  and  deposit  in  Lexington, 
10th  August  1830. 

J.  Harper,  Cashr.  J.  Tilford,  Prest." 

with  intent  to  injure  and  defraud  W.  Rand ; 
they,  Hendrick  and  Hays,  and  each  of  them, 
well  knowing  &c.  contrary  to  the  statute 
Ac.  This  order  was  not  alleged  to  have 
been  indorsed  by  W.  T.  Smith. 

Hendrick,  being  arraigned,  pleaded  not 
guilty.  Much  difficulty  occurred  in  em- 
panelling the  jury,  in  the  course  of  which 
the  prisoner  filed  exceptions  to  several  opin- 
ions of  the  court.  1.  W.  Landcraft,  being 
called  as  a  juror,  and  examined  on  oath 
touching  his  freehold  qualification,  first 
answered,  that  he  was  not  a  freeholder,  but 
shortly  after,  returned  into  court,  and  said, 
that  he  had  been  mistaken  in  that  answer, 
and  had  been  reminded  of  the  mistake 
710  by  a  *friend ;  that  he  had  a  deed  for 
land,  on  which  he  had  paid  the  taxes 
for  some  time,  but  he  was  not  otherwise  in 
possession  thereof,  by  himself  or  by  any 
tenant,  though  there  was  no  adversary  pos- 
session, the  land  being  unoccupied.  The 
court  held  that  Landcraft  was  a  freeholder ; 
and  he  was  then  peremptorily  challenged 
by  the  prisoner.  2.  J.  Hall,  being  called  as 
a  juror,  and  examined  on  voir  dire,  said,  he 
had  heard  a  part  of  the  evidence  on  a  former 
iavestigation,  and  had  formed  some  opinion 
thereon,  which  yet  remained  on  his  mind, 
but  the  opinion  so  formed  did  not  give  his 
mind  any  leaning  for  or  against  the  pris- 


oner, and  he  was  satisfied  he  could  pass 
upon  his  case  as  impartially  as  if  he  had 
never  heard  of  it.  Being  asked  by  the  pris- 
oner's counsel,  whether,  if  the  evidence 
now  should  be  the  same  with  that  he  had 
before  heard,  his  opinion  would  not  be  the 
same  in  relation  thereto?  he  answered,  he 
presumed  it  would,  as  far  as  his  opinion 
would  be  founded  on  that  evidence,  but,  as 
a  juror,  his  opinion  would  be  the  result  of 
the  whole  evidence  in  the  cause.  The  court 
held  that  he  was  an  impartial  juror ;  upon 
which  the  prisoner  challenged  him  per- 
emptorily. 3.  S.  Hudson,  being  called  as 
a  juror,  and  examined  on  his  voir  dire, 
said,  he  had  heard  W.  Rand's  testimony  on 
Hays's  trial,  and  had  formed  some  opinion 
on  the  facts  testified  by  him,  but  had  never 
expressed  the  opinion  so  formed;  that  the 
impressions  made  by  Rand's  testimony  still 
remained  on  his  mind,  but  he  felt  no  lean- 
ing for  or  against  the  prisoner,  and  could 
try  him  as  impartially  as  if  he  had  never 
heard  of  his  cause.  The  court  held,  that  he 
was  an  impartial  juror;  and  the  prisoner 
challenged  him  peremptorily. 

4.  D.  Hudson,  being  called  as  a  juror,  the 
prisoner  elected  him ;  but  as  the  juror  was 
taking  his  seat,  and  after  the  sheriff  had 
called  another  juror,  the  prisoner  objected 
to  Hudson ;  and  one  of  his  counsel  stated, 
that  the  prisoner  was  acting  under  his  ad- 
vice in  relation  to  his  challenges,  and  in 
electing  Hudson  had  mistaken  his  advice ; 
and  he  insisted,  that  the  prisoner  had  a 
right  to  retract  his  election  of  this  juror, 
and  to  challenge  him  peremptorily.  But 
the  court  refused  to  permit  him  now  to  make 
such  peremptory  challenge;  and  this 
711  juror  *was  sworn  and  served  as  one  of 
the  jury.  To  these  opinions  of  the 
court,  the  prisoner  filed  exceptions. 

At  the  trial,  evidence  having  been  given 
for  the  commonwealth,  that  the  prisoner 
had  passed  the  checks,  drafts  or  orders,  in 
the  indictment  mentioned,  and  that  they 
were  counterfeits,  the  attorney  for  the  com- 
monwealth, for  the  purpose  of  proving  the 
prisoner's  knowledge  that  the  papers  were 
counterfeits,  at  the  time  he  passed  them, 
offered  evidence  to  prove,  that  the  prisoner 
and  Hays,  on  the  day  after  the  passing  of 
those  counterfeits,  had  offered  and  at- 
tempted to  pass  to  other  persons,  two  other 
checks  or  drafts  purporting  to  be  drawn  by 
a  branch  of  the  bank  of  the  U.  States  on 
the  bank  at  Philadelphia,  and  a  note  pur- 
porting to  be  a  note  of  the  bank  of  Vir- 
ginia, all  of  which  were  also  counterfeits. 
The  prisoner's  counsel  objected  to  this  evi- 
dence as  inadmissible :  but  the  court  held, 
that  the  passing  of  counterfeits  of  the  like 
kind  with  those  mentioned  in  the  indict- 
ment, whether  before  or  after  passing  the 
counterfeits  in  questions,  if  near  or  about 
the  same  time  before  or  after,  though  they 
were  distinct  transactions,  was  proper  evi- 
dence to  shew  the  guilty  knowledge  of  the 
prisoner  in  passing  the  counterfeits  for 
which  he  was  indicted;  and  therefore,  ad- 
mitted the  evidence,  for  the  purpose  of 
proving  the  scienter.  The  prisoner's  coun- 
sel excepted. 

The  jury  found  the  prisoner  guilty,  and 
ascertained  the  term  of  his  imprisonment 
in  the  penitentiary,  to  be  two  years. 
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The  prisoner,  thereupon,  made  a  motion 
in  arrest  of  judgment,  ** because  the  matters 
and  things  alleged  in  the  indictment,  in 
manner  and  form  as  therein  alleged,  did  not 
constitute  any  offence,  indictable  as  a 
felony,  under  the  laws  of  Virginia."  The 
court  overruled  the  motion,  and  sentenced 
the  prisoner  to  two  years  imprisonment  in 
the  penitentiary,  according  to  the  verdict. 

The  prisoner  applied  by  petition  to  this 
court  for  a  writ  of  error;  which  was  al- 
lowed. 

J.  Hendrick  and  B.  Smith  for  the  pris- 
oner. 

Lyons  for  the  commonwealth. 

712  ♦DANIEL,    J.    The   arguments    of 
the     prisoner's  counsel    against    the 

judgment  of  the  circuit  court  on  the  motion 
in  arrest  of  judgment,  are  ingenious  and 
plausible;  but  they  all  resolve  themselves 
finally  into  this, — that  the  act  of  congress 
incorporating  the  bank  of  the  rj.  States,  is 
unconstitutional  and  therefore  void ;  or,  if 
that  be  not  so,  yet  that  the  charter  does  not 
authorize  the  officers  of  the  bank  to  issue 
and  put  into  circulation,  such  papers  as 
either  of  those  mentioned  and  described  in 
the  indictment;  that  the  bank  of  the  U. 
States  is  itself  not  bound  to  pay  them,  and 
so  these  papers  do  not  necessarily  import 
to  be  of  any  value,  if  genuine,  and  are, 
therefore,  not  protected  by  our  laws  against 
forgery. 

The  court  is  of  opinion,  that  it  might  be 
admitted,  that  the  charter  of  the  bank  of 
the  U.  States  is  unconstitutional,  and  that, 
if  otherwise,  the  making  and  putting  into 
circulation,  checks,  bills  or  orders,  such  as 
are  described  in  the  indictment,  constitute 
an  abuse  or  violation  of  the  charter, — with- 
out involving  the  consequences  for  which 
the  counsel  contend.  The  statute  of  Vir- 
ginia for  punishing  thefts  and  forgeries, 
1  Rev.  ch.  154,  p.  578,  was  not  enacted  to  pro- 
tect the  bank  of  theU.  States;  it  was  made 
to  protect  the  citizens  of  this  commonwealth 
against  the  thefts  and  forgeries  therein 
mentioned,  and  to  punish  the  offenders.  It 
recognizes  the  existence  of  the  bank  of  the 
U.  States,  de  facto,  whether  it  was  created 
constitutionally  or  not.  The  provisions  of 
the  third  section  of  the  statute,  may  not 
apply  to  checks,  drafts  or  orders  of  the 
bank  of  the  U.  States  (other  than  those  of 
its  branches  in  this  state),  because  the  bank 
is  not  in  this  state.  But  the  fourth  section, 
among  other  things,  makes  it  felony,  in 
any  free  person,  to  forge  or  counterfeit  any 
deed,  bond,  writing  or  note,  any  bill  of  ex- 
change, draft  or  order,  or  any  acceptance 
thereof,  any  assignment,  transfer  or  in- 
dorsement, or  any  letter  of  credit,  or  other 
writing  to  the  prejudice  of  another's  right, 
(other  than  the  bank  notes  and  bills,  post 
notes,  checks  and  orders  on  banks,  their 
branches  and  offices,  in  the  statute  before 
mentioned, )  with    intent   to  Injure  or 

713  defraud     any    person     *or     persons, 
body    politic    or   corporate;  or,    with 

like  intent,  to  utter  or  publish  as  true,  or  at- 
tempt to  use  and  employ  as  true,  for  his  own 
benefit,  or  for  the  benefit  of  another,  any 
such  false,  forged,  counterfeited,  altered  or 
erased  paper  writing  as  aforesaid,  knowing 
the  same  to  be  false,  forged,  counterfeited, 
altered   or  erased.     The   provisions    of  the 


statute,  are  as  various  and  broad  as  the 
rights  of  property  which  may  be  prejudiced, 
by  forging,  or  uttering  as  true  any  forged 
paper  writing  whatever,  knowingly,  and 
with  fraudulent  intent,  and  therefore,  they 
include  such  paper  writings  as  those  men- 
tioned and  described  in  this  indictment. 

The  objection  to  the  4th  count,  that  the 
order  therein  set  forth  was  made  payable  to 
W.  T.  Smith  or  order,  and  was  not  indorsed 
by  Smith,  cannot  avail  to  arrest  the  judg- 
ment; because  the  judgment  is  sufficiently 
warranted  by  the  verdict  finding  the  pris- 
oner guilty  upon  the  other  two  counts  of 
the  indictment. 

It  was  argued  by  the  prisoner's  counsel, 
that  the  judgment  ought  to  have  been  ar- 
rested, on  the  ground,  that  the  courts  of  Vir- 
ginia ought  not  to  punish,  criminally,  any 
forgery  committed  of  the  notes,  bills,  orders 
or  checks,  of  or  upon  the  bank  of  the  U. 
States ;  because  this  is  an  offence  punisha- 
ble by  the  courts  of  the  U.  States ;  and  if  a 
state  court,  which  cannot  oust  the  courts  of 
the  U.  Stales  of  their  jurisdiction,  should 
proceed,  it  might  happen  that  a  person 
might  be  punished  twice  for  the  same 
offence.  The  answer  to  this  is,  that  the 
law  of  Virginia  punishes  the  forgery,  not 
because  it  is  an  offence  against  the  U. 
States,  but  because  it  is  an  offence  against 
this  commonwealth,  committed  within  its 
limits;  and  the  punishment  of  it  is  designed 
for  the  protection  of  our  own  citizens. 

Upon  the  whole,  the  court  is  of  opinion, 
that  the  motion  in  arrest  of  judgment  was 
properly  overruled. 

But  there  are  several  exceptions  taken 
upon  points  ruled  by  the  circuit  superiour 
court,  in  the  course  of  the  proceedings, 
which  it  is  necessary  to  examine,  since  if 
any  one  of  those   opinions   was  erroneous, 

the  judgment  must  be  reversed. 
714  *This  court  concurs  in  the  opinion 
of  the  court  below,  stated  in  the  bill 
of  exceptions  filed  at  the  trial,  as  to  the 
admission  of  the  testimony  therein  men- 
tioned, to  prove  the  guilty  knowledge  with 
which  the  prisoner  passed  the  counterfeits, 
for  passing  which  he  was  indicted.  That 
such  testimony  is  proper  for  the  purpose 
for  which  it  was  received,  though  it  relates 
to  independent  transactions  with  other 
persons,  at  or  about  the  time  of  the  com- 
mission of  the  offence  charged,  whether 
before  or  after,  this  court  has  no  doubt : 
but  how  long  before  or  after, — one  minute 
or  ten,  one  hour  or  twenty-four,  a  day,  a 
week,  or  more  or  less, — must  be  determined 
by  the  circumstances  of  each  case.  In  the 
present  case,  the  transactions  of  which  the 
proof  was  offered,  were  of  the  day  after 
the  offence  charged  was  committed ;  at  which 
time,  that  is,  the  day  after  the  offence  com- 
mitted, the  prisoner  and  Hays  had  in  their 
possession,  and  offered  to  pass  as  true,  other 
counterfeit  bank  paper  of  the  like  kind 
with  that  mentioned  in  the  indictment 
which  they  had  actually  passed  off  the  day 
before.  This  court  is  of  opinion,  that  the 
proof  of  this  circumstance  was  properly 
submitted  to  the  jury,  as  tending  to  prove 
the  guilty  knowledge  with  which  the  coun- 
terfeits were  passed  off  the  day  before,  for 
passing  which  the  prisoner  was  on  trial. 
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Then,  as  to  the  exceptions  in  relation  to 
the  jurors. 

With^espect  to  the  juror  Landcraft,  either 
the  prosecutor  or  the  prisoner  might  have 
required  the  juror  to  be  examined  on  his 
voir  dire:  it  does  not  appear,  at  whose  in- 
stance he  was  so  examined.  It  was  right 
to  permit  the  juror  to  explain ;  and  consid- 
ering him  a  qualified  freeholder,  it  was 
the  duty  of  the  court  to  subject  him  to  the 
election  or  challenge  of  the  prisoner.  The 
court  could  not  know  but  that  the  prisoner 
might  elect  to  be  tried  by  him ;  if  not,  he 
might  challenge  him  for  cause,  or  per- 
emptorily. The  latter  was  done.  There  is 
no  error  in  this  proceeding. 

This  court  also  concurs  in  the  opinions 
of  the  court  below,  in  regard  to  the  two 
jurors.  Hall  and  S.  Hudson.  We  think 
those  opinions  of  the  court  right  in  princi- 
ple, and  sustained  by  the  authority  of  sev- 
eral adjudged  cases  in  this  court. 
715  *But  we  think,  that  the  court  below 

erred  in  refusing  to  permit  the  pris- 
oner to  retract  his  election  of  the  juror  D. 
Hudson,  and  to  challenge  him  peremptorily. 
Some  circumstances  are  stated  to  shew  the 
reason  of  this  decision,  which  it  is  not  nec- 
essary to  advert  to;  for  this  court  is  unani- 
mously of  opinion,  that  the  right  of  a 
prisoner  to  challenge  any  juror  perempto- 
rily, is  absolute  at  any  time  before  the  juror 
is  sworn,  and  that  no  circumstances  can 
bring  that  right  within  the  discretion  or 
control  of  the  court,  so  long  as  it  is  confined 
to  the  number  of  peremptory  challenges 
allowed  by  law. 

For  this  error  the  judgment  must  be  re- 
versed, the  verdict  set  aside,  and  a  venire 
de  novo  directed. 

Hurd  V.  The  Commonwealth. 

December,  1884. 

Cfifliiiisl  Law— N«oeMity  of  ExaialiMitloa  of  Pelon  be- 
fore faMUctment.*— It  is  error  to  pat  a  prisoner  upon 
trial  on  an  indictment  of  felony,  found  by  tlie 
srand  jnry  in  a  circuit  superiour  court,  before  any 
examination  of  him  for  tbe  offence  in  the  county 
or  corporation  court,  though  such  examination 
be  had  after  the  Indictment  found  and  before 
thetriaL 

"imwM)  rontlnnsnrfi  Ahinnrr  of  Material  WltiiesMe.t— 
A  prisoner  indicted  of  felony  makes  affidavit  that 
he  has  four  material  witnesses,  who  are  absent 
and  resident  In  other  states,  without  naming* 
them,  or  stating-  that  he  had  made  any  effort  to 
procure  their  attendance,  or  that  he  expected  to 


•Crlailnal  Law— Necessity  of  Bxamloatlofi  of  Pelon 
before  iBdictaMiit.— On  this  subject,  see  principal 
case  cited  with  approval  In  Buskirk  y.  Judffe.  7  W. 
Va.  108:  foot-noU  to  Com.  v.  M'Caul,  1  Va.  Cas.  271 
(contalninff  excerpt  from  7  W.  Va.  108):  State  v. 
Strauder,  8  W.  Va.  004. 

Although  a  prosecution  be  commenced  by  in- 
dictment, the  accused  is  still  entitled  to  the  exam- 
ining court:  and  there  must  be  anew  indictment 
after  such  examination  before  the  accused  can 
be  put  upon  his  trial.  As  so  holdinff  the  principal 
case  is  cited  by  Stapubs,  J.,  In  Chahoon  v.  Com.,  SO 
Qratt  770W 

jHmmn  Ceiitlfliwttces.— See  monographic  note  on 
"Continuances**  appended  to  Harman  v.  Howe,  27 
6ratt.078. 


be  able  to  procure  their  attendance:  and  there- 
upon prays  a  continuance:  Hbld.  the  motion  for 
a  continuance  was  properly  overruled. 

Error  to  a  judgment  of  the  circuit  supe- 
riour court  of  Petersburg.  At  June  term 
1834,  Hurd  was  indicted  on  the  statute 
against  thefts  and  forgeries,  1  Rev.  Code, 
ch,  154.  The  indictment  was  presented 
by  the  grand  jury  on  the  10th  June.  The 
prisoner  was  brought  to  the  bar  to  be  ar- 
raigned on  the  12th  June,  when  his  counsel 
moved  the  court  to  quash  the  indictment, 
** because  the  same  had  been  found  by  the 
grand  jury  on  the  10th  June,  previously 

716  to    the  examination  *of   the  prisoner 
(which   took   place  at   a   called  court 

for  the  town  of  Petersburg  held  for  that 
purpose  on  the  11th  of  that  month),  and  no 
indictment  had  been  found  by  the  grand 
jury  subsequent  to  the  examination:"  but 
the  court  overruled  the  motion.  The  pris- 
oner was  then  arraigned,  and  pleaded  not 
guilty ;  and  then  he  moved  the  court  to  con- 
tinue the  case  until  the  next  term,  **on  ac- 
count of  the  absence  of  four  material 
witnesses  who  resided  in  the  states  of  New 
York,  New  Jersey  and  Rhode  Island,  to 
whose  materiality  he  made  oath,  and  alleged 
that  their  evidence  was  necessary  in  order 
to  his  having  a  fair  trial:"  but  the  court 
overruled  this  motion  also.  To  both  these 
opinions,  the  prisoner's  counsel  filed  excep- 
tions. The  prisoner  was  then  put  upon  his 
trial,  convicted  by  the  jury,  and  sentenced 
to  ten  years  imprisonment  in  the  peniten- 
tiary according  to  the  verdict.  He  presented 
a  petition  to  his  court  for  a  writ  of  error  to 
the  judgment ;  which  was  allowed. 

Allison,  for  the  prisoner. 

I^yons,  for  the  commonwealth. 

LEIGH,  J.,  delivered  the  resolution  of 
the  court.  This  court  is  unanimously  of 
opinion,  that  there  was  no  error  in  the  re- 
fusal of  the  continuance.  The  affidavit 
upon  which  it  was  asked,  merely  stated, 
tliat  the  prisoner  had  four  material  wit- 
nesses (without  naming  them)  absent  and 
resident  in  the  states  of  New  York,  New 
Jersey  and  Rhode  Island,  and  that  their 
testimony  was  necessary  in  order  to  his 
having  a  fair  trial.  The  affidavit  did  not 
state,  either  that  the  prisoner  had  made  any 
effort  to  procure  their  attendance,  or  that 
he  had  any  reasonable  ground  to  believe  he 
could  procure  their  attendance  at  any  sub- 
sequent term.  If  the  mere  affidavit  of  a 
prisoner,  of  the  absence  of  witnesses  resi- 
dent in  distant  states,  were  regarded  as 
sufficient  to  entitle  him  to  a  continuance, 
it  is  obvious  it  would  be  an  easy  matter  for 
any  prisoner  to  delay  his  trial,  almost  at 
pleasure.  The  continuance,  therefore,  was 
rightly  refused. 

717  *The  exception  to  the  opinion  of  the 
court  refusing  to  quash  the  indict- 
ment, states  that  the  prisoner  moved  to 
quash  the  indictment,  because  the  same  had 
been  found  by  the  gfrand  jury  on  the  10th 
June,  previous  to  the  examination  of  the 
prisoner,  which  took  place  at  a  called  court 
for  the  town  of  Petersburg  held  for  that 
purpose  on  the  11th ;  and  that  no  indictment 
had  been  found  subsequent  to  his  examina- 
tion. 

It  is  not  stated,  on  what  g^round  the  court 
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ovemilcd  the  motion — whether  because  the 
facts  were  not  as  stated,  or  because  the  law 
did  not  require  the  examination  to  take 
place  previous  to  the  finding  of  the  indict- 
ment by  the  fcran<l  ju*'y« 

^his  court  is  of  opinion,  that  no  one  ac- 
cused of  a  felony,  can  be  tried  upon  an  in- 
dictment found  before  he  has  been  examined 
by  a  county  or  corporation  court.  This  was 
decided  by  this  court,  in  1804;  Anon.  1 
Yirg,  Ca.  144.  Some  of  the  judges  doubt, 
whether  it  ought  not  to  be  taken,  that  the 
motion  was  overruled,  because  the  facts 
were  not  as  stated  in  the  bill  of  exceptions. 
A  majority  of  the  court,  however,  is  of 
opinion,  either  that  enough  appears  to  shew 
that  the  facts  really  were  as  they  are  stated, 
or  if  not,  that  the  exception  is  so  imperfect 
that  the  court  cannot  see  whether  the  opin- 
ion of  the  court  below  was  either  correct  or 
erroneous.  And,  therefore,  the  court  is  of 
opinion,  that  the  judgment  against  the  pris- 
oner be  reversed,  and  that  he  be  remanded 
to  the  jail  of  Petersburg :  that  in  case  the 
indictment  was  found  before  the  prisoner 
was  examined  by  an  examining  court,  he 
ought  not  to  be  tried  upon  the  present  in- 
dictment ;  but  if  the  indictment  was  in  truth 
found  after  the  prisoner  had  been  examined, 
then  a  new  trial  ought  to  be  had  upon  the 
present  indictment,  at  the  bar  of  the  cir- 
cuit superiour  court  of  Petersburg. 

Judgment  reversed. 


718     *The  Commonwealth  v.  Connor. 

December.  1884. 

Crimlnsl  Law— SufferlDi:  Unlawful  AMemMy  of  Slaves 
—Burden  of  Proof  as  to  Consent  of  Owners.*— Upon 
tbe  trial  of  a  presentment  on  the  statute  1  Rev. 
Code.  ch.  Ill,  S  18.  affainst  the  occupier  of  a  tene- 
ment in  N.  for  knowinffly  permitting  more  than 
5  slaves  to  be  and  remain  at  one  time  on  his  lot 
or  tenement,  without  consent  of  the  owners.- if 
the  prosecutor  prove  the  assemblasre  of  more 
than  5  slaves,  the  onus  probandi  lies  on  the  de- 
fendant, to  shew  the  consent  of  the  owners. 

Case  adjourned  from  the  circuit  superiour 
court  of  Norfolk  borough.  The  defendant 
was  presented,  under  the  thirteenth  section 
of  the  statute  concerning  slaves,  free 
negroes  and  mulattoes,  1  Rev.  Code,  ch.  Ill, 
{  13,  p.  424.  **for  knowingly  permitting, 
during  the  last  month,  fifteen  negroes  other 
than  his  own,  to  be  and  remain  at  one  time 
on  his  lot  or  tenement,  in  the  borough  of 
Norfolk,  without  the  consent  of  the  owners, 
contrary  to  the  statute  in  such  case  made 
and  provided."     On  the  trial,  the  common- 


*Crlnilnal  Law— Selling:  Diseased  Meat— Presumption 
as  to  Unlawfulness  of  Sale.— In  Seibriffht  v.  State, 
f^  W.  Va.  J»l.  the  third  headnote  reads:  "Where  a 
party  is  charged  in  an  indictment,  with  sellinff  di- 
seased and  corrupted  meat,  without  making*  the 
same  known  to  the  buyer,  it  is  sufficient  if  it  be 
proven  that  he  did  knowingly  sell  such  meat  in  the 
market:  the  presumption  of  the  law  being*  that 
the  sale  was  unlawful.  And  It  is  incumbent  on  the 
defendant,  to  escape  the  penalty  of  the  law,  to 
prove  that  at  the  time  he  made  the  sale  he  disclosed^ 
to  the  bover  that  the  meat  was  corrupted  or  un-* 
sound."  Maxwell  .  J.,  in  delivering- his  opinion,  cites 
the  principal  case  (p.  500)  to  sustain  the  proposition. 


wealth  introduced  a  witness,  who  proved, 
that,  at  various  times,  almost  every  day 
between  the  first  day  of  January  preceding, 
and  the  date  of  the  presentment,  the  de- 
fendant knowingly  permitted  large  numbers 
of  slaves,  frequently  upwards  of  twenty, 
other  than  his  own,  to  be  and  remain  at 
one  time  in  the  defendant's  shop  in  Nor- 
folk ;  but  the  witness  could  not  prove  any 
particular  number  upon  any  particular  day, 
and  did  not  know,  whether  the  owner  or 
overseers  of  the  slaves  permitted  them  to 
be  there.  The  defendant's  counsel  con- 
tended, that  to  sustain  the  prosecution,  it 
was  incumbent  upon  the  attorney  for  the 
commonwealth,  to  prove  that  the  slaves 
were  at  the  defendant's  shop,  without  the 
consent  of  their  owners  or  overseers ;  and 
that  it  was  necessary,  to  prevent  the  in- 
fliction of  two  or  more  fines  for  the  same 
offence,  that  the  presentment  should  allege 
such  assemblage  of  negroes  to  have  occurred 
upon  some  particular  day ;  or,  at  least,  that 
the  witness  should  prove  some  day  on  which 
the  offence  was  committed.  Whereupon, 
with  the  consent  of  the  defendant,  the  judge 
adjonr>3^d  to  this  court,  the  question, 
*  *  Whether,  to  maintain  this  prosecution,  it 

is   incumbent  on   the  commonwealth 
719      *to  prove,  that  the  slaves  remained  at 

the  defendant's  shop  without  the  con- 
sent of  the  owners  or  overseers?" 

BAKER,  J.,  delivered  the  resolution  of 
the  court.  This  court  is  of  opinion,  and 
doth  decide,  that  in  a  prosecution  under  the 
statute  referred  to,  where  the  commonwealth 
establishes  by  proof  an  assemblage  of  more 
than  five  slaves,  not  belonging  to  the  de- 
fendant, on  his  lot  or  tenement  at  any  one 
time,  it  should  be  presumed,  that  such  as- 
semblage is  unlawful;  and  that,  in  such 
case,  it  is  incumbent  on  the  defendant,  in 
order  to  protect  himself  against  the  penalty 
of  the  law,  to  shew  that  the  slaves  were  on 
his  lot  or  tenement  with  the-  consent  of  the 
owners  or  overseers.  Which  is  ordered  to 
be  certified  Ac.  - 
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Murry  v.  The  Commonwealth. 
July,  188S. 
Crtmlnal  Law— Uttertoi:  Counterfeit  Bank    Note— In- 
dlctnent— 5afflclency.«— Upou    an    indictment    of 
passinff  a  counterfeit  note  of  the  bank  of  Louis- 


•Porgery—lndlctnieat— Allegation— "To  the  Pro|n. 
dice  of  Another**  RliThts.*'— See.  citinff  the  principal 
case,  fooi^noU  to  Hendrick  v.  Ck>m.,  6  Liei^h  707;  Pow- 
ell T.  Com.,  11  Gratt  823. 

See  generally,  monographic  noU  on  "Forg'ery  and 
Counterfeiting-''  appended  to  Coleman  v.  Com.,  25 
Gratt  866;  monographic  noU  on  "Indictments,  In- 
formations and  Presentments'*  appended  to  Boyle 
V.  Com.,  14  Gratt.  674. 

BxceMlve  Judgment— Effect —  If    a   Judgment   is 
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Tllle.  without  alleg-ing-  that  the  bank  la  a  chartered 
bank,  or  that  there  Is  no  each  bank,  and  wlthoat 
alleffinff  that  the  note  was  passed  ''to  the  prej- 
adice  of  another's  rlg-hts,"  or  "for  the  prisoner's 
own  benefit,  or  for  the  benefit  of  another:"  Held, 
the  offence  so  charged  Is  a  felony  within  the 
meaning  of  the  statute  1  Rev.  Code.  ch.  154.  {  4.  and 
the  Indictment  Is  rood  and  sufficient 

Error  to  a  judgment  of  the  circuit  attpe- 
riour  court  of  Cabell.  At  April  term  1835, 
Murry  was  indicted  upon  the  statute  against 
thefts  and  forgeries,  1  Rev.  Code,  ch.  154. 
There  were  two  counts  in  the  indictment. 
The  first  charged,  that  the  prisoner,  at  the 
county  of  Cabell,  a  certain  false,  forged 
and  counterfeit  note,  purporting  to  be  a 
note  of  the  bank  of  I^uisville  for  five  dol- 
lars, feloniously  did  pass  as  a  true  bank 
note  for  five  dollars,  to  one  Couchman,  of 
the  following  tenor: 


g    Five      Five     Five     Five     Five         y 


Kentucky 
No.  1305.  C 

The  President  Directors  &  Co.  of  the 
bank  of  Louisville  promise  to  pay 
R.  Mulleken  or  bearer  on  demand 
Five  dollars. 

Lroulsville,  October  18th,  1833. 
A.  Thruston,  John  Snead, 

Cashr.  Prest. 


Five     Five      Five     Five     Five 
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*with  intent  to  defraud  the  said  Couch- 
man,  and  with  intent  also  to  defraud 


In  excess  of  that  which  the  court  rendering  it  had 
by  the  law  the  power  to  pronounce,  such  judgrment 
is  void  for  the  excess  only.  Ex  parte  Mooney,  26  W. 
Va.  41,  citinff,  anions  others,  Brooks's  Case,  4  Leigrh 
MO:  Murry*9  Cote,  5  LHoh  720,  724:  Hall's  Case,  6  Leiffh 
615.  618. 

S«HM— SoUtary  Conflneiiient— Appellate  Practice.— 
In  Brooks'  Case,  4  Leiffh  660,  670,  the  trial  court  sen- 
tenced a  conyict  to  be  kept  in  a  solitary  cell,  etc.,  in 
the  penitentiary  for  one-sixth  of  the  term  of  Im- 
prisonment fixed  by  the  verdict  while  the  statute 
fixed  the  maximum  period  of  solitary  confinement 
at  one-twelfth  of  the  term.  The  greneral  court,  on 
appeal,  reversed  the  judgment  of  the  lower  court 
for  this  cause:  but  proceeded  to  enter  Judgment 
that  the  prisoner  should  be  kept  in  a  solitary  cell, 
etc.  for  one-twelfth  part  of  his  term,  according  to 
the  statute 

In  the  principal  case,  the  lower  court  fixes  the 
solitary  confinement  atone  fourth  part  of  the  term 
of  the  imprisonment,  though  the  statute  fixed  the 
maximum  limit  of  solitary  confinement  at  one 
twelfth  of  the  term.  The  General  Court  reversed 
the  Judgment  for  this  error,  and  entered  the 
proper  Judgment  according  to  the  precedent  estab- 
lished In  Brooks'  Case.  4  Leigh  660. 

Affain.  in  Hall's  Case,  6  Lieiffh  618,  the  prisoner  was 
sentenced  to  solitary  confinement  for  one  tenth  of 
his  term  of  imprisonment,  whereas,  by  statute,  the 
maximum  of  solitary  confinement  was  limited  to 
one  twelfth.  The  Oeneral  Court  held,  on  the  au- 
thority of  Brooks'  Case.  4  Leigh  671,  and  Murry^s 
C<u€,5  Leioh  724,  that  the  Judgment  must  be  cor- 
rected in  this  particular. 

In  State  v.  Mooney.  27  W.  Va.  546,  on  an  indictment 
for  an  Inlury  done  with  intent  to  maim,  etc.,  under 
statute,  a  verdict  was  rendered  finding  the  defend- 


the  corporation  of  the  president,  directors 
and  company  of  the  bank  of  Louisville ;  he 
Murry  at  the  time  of  passing  the  said  false, 
forged  and  counterfeit  bank  note,  well 
knowing  the  same  to  be  false,  forged  and 
counterfeited;  contrary  to  the  statute  in 
such  case  made  and  provided.  The  second 
was  like  the  first,  only  it  charged  the  pass- 
ing of  a  different  counterfeit  note  of  the 
same  bank  of  Couchman,  with  intent  to  de- 
fraud Couchman.  The  prisoner  pleaded  not 
guilty.     Verdict,    guilty,    and    term  of  im- 

§risonment  in  the  penitentiary,  two  years. 
*he  prisoner  made  a  motion  in  arrest  of 
judgment,  *^1.  because  the  indictment  did 
not  allege  that  the  bank  is  chartered,  or 
that  there  is  no  such  bank  in  existence, 
according  to  the  provisions  of  the  first  sec- 
tion of  the  statute;  and  2.  because  the 
offence  as  charged  is  not  embraced  by  the 
provisions  of  the  fourth  section,  under 
which,  it  is  stated,  the  prisoner  is  in- 
dicted." The  court  overruled  the  motion, 
and  sentenced  the  prisoner  to  imprisonment 
in  the  penitentiary  for  two  years,  according 
to  the  verdict,  and  that  he  should  be  kept 
in  a  solitary  cell  there,  on  low  and  coarse 
diet  for  one  fourth  part  of  that  term. 

Leigh,  for  the  prisoner. 

Attorney  general,  for  the  commonwealth. 

MAY,  J.,  delivered  the  opinion  of  the 
court.  The  writ  of  error  was  asked  on  the 
same  grounds  on  which  the  motion  in  ar- 
rest of  judgment  was  founded ;  and  it  is 
now  further  contended,  that  the  indict- 
722  ment  cannot  be  sustained  on  the  *4th 
section  of  the  statute,  because  it  does 
not  charge  the  offence  to  have  been  com- 
mitted "to  the  prejudice  of  another's 
right;"  and  also  because  it  is  not  alleged 
to  have  been  done  **for  his  own  benefit  or 
for  the  benefit  of  another." 

Whether  the  bank  was  chartered,  no  where 
appears ;  but  it  must  be  presumed,  that  the 
prisoner  was  not  prosecuted  under  the  1st 
section  of  the  statute,  because  the  mini- 
mum term  of  imprisonment  therein,  is  ten 
years;  the  reasons  in  arrest  of  judgment 
state  that  the  prosecution  was  founded  on 
the  4th  section ;  and  the  bank  is   no    where 


ant  not  guilty  of  maliciously  doing  the  act  charged, 
but  of  unlawfully  doing  said  act  Judgment  was 
entered  on  this  verdict  sentencing  the  prisoner  to 
confinement  in  the  penitentiary  and  also  imposing 
a  fine.  On  appeal,  it  was  held  that  the  court  could 
not,  under  the  statute,  sentence  the  prisoner  to 
confinement  in  the  penitentiary  and  also  impose  a 
fine,  and  that,  therefore,  the  Judgment  must  be  re- 
versed. It  was  contended  by  the  attorney  general* 
—citing,  as  his  authority.  Brooks'  Case,  4  Leigh  668; 
Murrv'9  Case,  6  Leiah  720;  Hall's  Case.  6  Leigh  615» 
and  State  V.  Gould,  26  W.  Va.  258;— that  the  court  of 
appeals,  on  reversing  the  Judgment,  should  enter 
such  judgment  as  the  lower  court  ought  to  have 
rendered.  But  the  court  of  appeals  held  that  tbey 
could  not  do  this,  but  that  they  must  remand  tbe 
case  to  the  lower  court  for  a  proper  judgment  to  be 
rendered  on  the  verdict  of  the  Jury.  In  referring 
to  the  cases  cited  by  the  attorney  general,  the 
court  said  that  in  none  of  these  cases  was  the  dis- 
cretion of  the  court  below  in  fixing  the  punishment 
on  the  verdict  of  the  Jury  interfered  with:  but  tbat, 
if  they  should  do  as  requested  by  the  attorney  gen- 
eral in  the  case  at  bar,  they  would  Interfere  with 
the  discretion  lodged  In  the  lower  court 
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alleged  to  have  been  chartered.  We  regard 
the  indictment,  therefore,  aa  one  on  the  4th 
section,  which  prohibits  the  counterfeiting 
of  various  public  certificates,  warrants,  and 
other  writings,  particularly  enumerated 
therein ;  and  the  uttering  or  publishing  of 
such  counterfeits  as  true.  Among  them, 
we  find  **any  deed,  bond,  writing  or  note;" 
**any  letter  of  credit,  or  other  writing  to 
the  prejudice  of  another's  right."  In  the 
latter  part  of  the  same  section,  it  is  pro- 
vided, that  if  any  person  '^  shall,  with  the 
like  intent,  (to  defraud  &c.)  utter  or  publish 
as  true,  or  attempt,  in  any  manner,  to  use  or 
employ  as  true,  for  his  own  benefit  or  for  the 
benefit  of  another,  an^  false,  forged,  (coun- 
terfeit, altered  or  erased,  paper  or  writing, 
as  is  aforesaid,  knowing  the  same  to  be  false 
Ac. ' '  he  shall  be  guilty  of  felony ;  and  there 
is  an  exception  of  *'the  bank  notes,  bills, 
post  notes  and  checks,"  mentioned  in  the 
three  preceding  sections.  If  the  note  in 
question  was  the  note  of  an  unchartered 
bank,  it  is  not  embraced  by  either  of  those 
first  three  sections;  and  it  has  been  said, 
that  the  legislature  did  not  intend  to  pro- 
hibit the  counterfeiting  of  the  notes  of  such 
banks.  At  the  revisal  of  1819,  the  notes  of 
every  bank,  chartered  by  the  U.  States,  or 
either  of  the  states,  were,  for  the  first  time, 
placed  on  the  same  footing,  as  to  this  class 
of  oflfences,  with  the  notes  of  the  banks  of 
this  state.  Previously,  there  was  no  ex- 
press provision  for  the  offence  of  counter- 
feiting the  notes  of  any  bank  of  another 
state,  whether  chartered  or  not ;  but  there 
was  one  in  relation  to  notes  generally,  sim- 
ilar to  that  in  the  4th  section  of  the  present 

statute.  And  this  court  decided  in 
723      Henley's  case,  2  Virg.  Ca.  149,  *that 

the  passing  of  a  counterfeit  note,  pur- 
porting to  be  for  a  bank  in  another  state 
(without  inquiring  whether  it  was  chartered 
or  not),  was  felony,  because  the  words  of 
the  statute  then  in  force  comprehended  all 
notes.  And  we  are  all  of  opinion,  that  the 
words  any  note,  in  the  present  statute,  in 
like  manner,  embrace  the  notes  of  un- 
chartered banks.  Although  the  legislature 
designed,  by  another  statute,  to  suppress 
such  banks  in  this  state,  we  have  no  reason 
to  believe  that  it  intended  to  interfere  with 
the  policy  of  other  states  which  may  ^rmit 
them.  And,  certainly,  there  is  nothing  in 
either  statute,  from  which  we  can  infer, 
that  the  legislature  would  tolerate  the 
offence  of  forgery,  for  the  mere  purpose  of 
endeavouring  to  suppress  unchartered 
banks. 

As  to  the  objection,  that  the  indictment 
does  not  charge  the  act  to  have  been  com- 
mitted **to  the  prejudice  of  another's 
right;"  we  are  of  opinion,  that  these  words 
relate,  not  to  the  different  writings  partic- 
ularly mentioned  in  the  previous  part  of 
the  section,  the  counterfeiting  of  most  of 
which  had,  long  before,  been  made  felony ; 
but  only  to  the  words  immediately  connected 
with  them;  **any  other  writing,  to  the 
prejudice  of  another's  right."  So  too,  in 
the  last  part  of  the  section,  the  words  *'for 
his  own  benefit,  or  for  the  benefit  of  an- 
other," are  not  properly  connected  with  the 
offence  of  uttering  and  publishing  as  true, 
any  of  the  forged  writings  and  papers 
therein  stated;  but  only   with    that  of  at- 


tempting to  use  or  employ  them  for  his  own 
benefit,  or  for  the  benefit  of  another.  These 
terms  were  probably  intended  to  apply  to 
the  various  warrants,  certificates  and  writ- 
ings of  public  officers,  which  a  person  might 
attempt  so  to  use  or  employ. 

On  the  whole,  then,  we  are  of  opinion 
that  the  note  of  an  unchartered  bank  is  not 
embraced  by  the  1st  section  of  the  statute, 
but  is  clearly  embraced  by  the  words  any 
note  in  the  4th  section;  that  the  words  *'to 
the  prejudice  of  another's  right,"  relate 
only  to  the  forging  of  other  writings  not 
particularly  named;  and  that  the  words 
*  *for  his  own  benefit  or  for  the  benefit  of 
another,"  refer,  not   to  the  actual  uttering 

and  publishing  as  true,  of  counterfeit 
724      notes  &c.  *bnt  to  the  mere  attempt  to 

use   or   employ   them   and   the  other 
writings  mentioned. 

So  far,  there  is  no  error  in  the  indgment; 
but  the  court  below  erred  in  sentencing  the 
petitioner  to  solitary  confinement  for  one 
fourth  part  of  the  term  of  his  imprison- 
ment. There  have  been  divers  statutory 
provisions  on  this  subject ;  but  there  is  now 
one  which  fixes  the  maximum  period  to  one 
twelfth;  while  the  old  penitentiary  law 
established  the  same  proportion  for  the 
minimum.  The  judgment  must  be  reversed 
for  this  error,  and  the  proper  judgment  en- 
tered, according  to  the  precedent  of  Brooks*s 
case,  4  Leigh  669. 


Hulstead  v.  The  Commonwealth. 

July,  1885. 
Ardent  Spirits— 5sle  without  Uceiifle-liidlctaicat- 
Deslffiiatlofi  of  Pnrchaser  m  Unknown— Varlaooe- 
Bffect*— At  the  trial  of  an  indictment  for  retailinsr 
ardent  spirits  withoat  license,  "to  persons  to  the 
Jurors  unknown,"  defendant  offers  proof  that 
the  persons  to  whom  he  sold  the  same  were  known 
to  the  ffrand  jury  at  the  time  the  indictment  was 
found:  Held,  this  is  not  a  material  variance  be- 
tween the  proof  and  the  charge  in  the  indictment: 
for  it  is  not  necessary  in  indictments  for  snch 
offence  to  name  the  person  to  whom  the  liquor 
was  sold,  and  so  the  words  "to  persons  to  the 
Jurors  unknown"  are  surplnsasre. 

Case  adjourned  from  the  circuit  superior 
court  of  Harrison.  Hulstead  was  indicted 
in  the  county  court  of  Harrison,  for  retail- 
ing ardent  spirits  without  license ;  the  in- 
dictment charging  snch  sale  to  have  been 
made  *4o  persons  to  the  jurors  unknown.*' 


•Ardent  Spirits— 3sle  to  Minors- indictment— Oesir- 
nstlon  of  Purchaser  as  Unknown— Variance— Bffect.— 

In  Mortens  tern  y.  Com.,  27  Qratt.  1018,  on  an  indict- 
ment nnder  the  statute  for  sellingr  liquors  to  minors, 
without  the  consent  of  their  parents  or  guard- 
ians, the  indictment  was  for  sellinff  to  ^'certain 
minors  the  names  of  whom  are  to  the  grand  Jurors 
unknown.'*  It  clearly  appeared  from  the  evidence 
that  in  fact  the  names  of  the  minors  to  whom  the 
liqaor  was  sold  were  known  to  the  grand  Jury. 
This  was  held  to  be  a  fatal  variance.  The  court, 
distinguishing  the  principal  case,  held  that  the 
case  at  bar— unlike  that  of  selling  ardent  spirits 
without  license— was  brought  within  that  class  of 
cases  where  the  act  constituting  the  offence  is  an 
injury  to  third  persons,  and,  that  in  such  cases,  the 
name  of  the  person  if  known  must  be  stated,  and 
if  described  as  "a  person  to  the  Jury  unknown,**  and 
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Plea,  not  guilty.  At  the  trial,  the  defend- 
ant moved  the  court  to  instruct  the  jury, 
that  if  it  should  find  from  the  evidence, 
that  the  person  or  persons  to  whom  he  sold 
the  spirits  in  the  indictment  mentioned, 
were  in  fact  known  to  the  grand  jury  at  the 
time  the  indictment  was  found,  the  com- 
monwealth could  not  sustain  this  indict- 
ment. The  county  court  refused  to  give 
such  instruction,  and  the  defendant  ex- 
cepted. Verdict,  guilty,  and  judgment  for 
the  penalty  of  30  dollars  imposed  by 
725  law,  and  the  costs  *of  the  prosecution. 
Hulstead  applied  to  the  circuit  supe- 
riour  court  for  a  writ  of  error  to  the  judg- 
ment; assigning  error,  that  the  county 
court  refused  to  give  the  jury  the  instruc- 
tion he  asked.  The  writ  of  error  was  al- 
lowed. And  the  question  arising  on  the 
assignment  of  error,  was,  by  consent,  ad- 
journed to  this  court. 

W.  A.  Harrison,  for  the  plaintiff  in  error. 

The  attorney  general,  for  the  common- 
wealth. 

DUNCAN,  J.,  delivered  the  resolution  of 
the  court.  The  court  is  unanimously  of 
opinion,  that  on  the  trial  of  an  indictment 
for  retailing  spirits  without  a  license, 
charging   that   the  sale  was  made  **to  per- 


it  torus  ont  upon  the  proof  that  the  name  was 
known,  the  variance  will  be  fatal.  Judge  Chris- 
tian, who  delivered  the  opinion  of  the  court.  In 
closing-,  said:  **Thi8  case  (principal  case)  is  entirely 
consistent  with  the  mles  of  criminal  law  above 
stated,  and  is  not  at  all  in  conflict  with  the  anthor- 
ities  above  cited.  The  offence  of  selling  ardent  spir- 
its without  license,  is  not  an  offence  agralnst  third 
persons;  but  an  offence  against  the  revenue  laws, 
and  it  may  be  against  social  order  and  public 
morals.  The  offence  is  the  selling  without  license. 
It  matters  not  to  whom  or  to  what  person  it  is  sold; 
and  therefore  the  name  of  the  person  is  immaterial 
to  be  stated.  But  under  the  statute  upon  which  the 
indictments  before  us  are  found,  the  offence  is  not 
tbe  mere  selling  of  ardent  spirits;  but  selling  ot 
fnmishinff  the  same  to  a  minor  without  the  con- 
sent of  the  parent  or  guardian.  In  such  a  case  the 
act  constituting  the  offence,  is  an  injury  to  third  per- 
sons, and  therefore  the  person,  if  known,  must 
be  named  in  the  indictment:  and  if  charged  as  *a 
person  to  the  Jurors  unknown.'  when  in  fact  he 
Is  known,  thiA  will  be  a  fatal  variance. 

**The  court  is  therefore  of  opinion,  that  the  Judg- 
ment of  the  said  hustings  court  in  both  cases  be  re- 
versed, and  the  defendants  be  discharged  from 
further  prosecution  under  said  indictments:  sub- 
ject, however,  to  be  tried  under  other  indictments 
<if  any  be  so  found  against  them),  setting  forth 
the  names  (if  such  names  be  known),  of  the  minors 
to  whom  ardent  spirits  were  sold  or  furnished." 

See  further  monographic  notM  cited  below. 

S«»ei  Sala  wltkoot  Uoeiise— Indictment— Deslflriui* 
tiaa  mi  Parcliaser.— It  is  not  necessary  in  indictments 
for  retailing  ardent  spirits  without  license  to  aver 
the  name  of  the  person  to  whom  the  sale  was  made. 
This  rule  seems  settled  both  in  Virginia  and  West 
Virginia.  See.  citing  the  principal  case,  State  v. 
Penderirast,  SOW.  Va.  (J74:  State  v.  Hughes,  22 W. 
Va.  758;  SUte  v.  Ferrell,  30  W.  Va.  085,  5  S.  E.  Rep. 
155;  foot-note  to  Com.  v.  Dove,  2  Va.  Cas.  26;  foot-note 
to  (3om.  V.  Smith.  1  Oratt.  558.  See  further,  mono- 
graphic note  on  "Intoxicating  Liquors"  appended 
to  Thon  V.  Com.,  81  Qratt  887;  monographic  note  on 
'Indictments,  Informations  and  Presentments" 
appended  to  Boyle  v.  Com.,  14  Gratt  074. 


sons  to  the  jurors  unknown,"  proof  that 
the  persons  were  actually  known  to  the 
jury,  when  tt  found  the  indictment,  does 
not  constitute  a  variance  between  the  proof 
and  the  allegations  of  the  indictment,  so 
as  to  defeat  the  prosecution.  This  is  in 
conformity  with  the  decision  of  this  court 
in  Dove's  case,  2  Virg.  Ca.  26,  where  the 
court  decided,  that  an  indictment  for  retail- 
ing spirits  need  not  name  the  person  to 
whom  the  liquor  was  sold.  The  insertion 
therefore,  of  the  words  **to  persons  to  the 
jurors  unknown*'  must  be  taken  as  sur- 
plusage. 

The  o£Pence  of  retailing  spirits,  is  distin- 
guishable from  that  class  of  offences,  where 
the  act  constituting  the  o£Pence  is  an  injury 
to  a  third  person,  such  as  a  murder,  larceny 
&c.  in  which  the  name  of  the  injured  party 
ought  to  be  stated,  when  known.  The  rea- 
son of  that  rule  does  not  apply  to  that  class 
of  offences,  to  which  retailing  spirits  with- 
out a  license  belongs ;  offences  in  which  the 
act  constituting  the  offence  is  not  an  injury 
to  third  persons. 

It  is  to  be  certified  to  the  circuit  superiour 
court  of  Harrison,  that  the  judgment  of  the 
county  court  ought  to  be  afQrmed. 


726  *White  v.  King  and  M'Call. 

July.  1835. 
nilkiaai«*— Motion  to  Abate  as  Nuisance— Case  at  Bar. 

—An  act  of  assembly  empowers  a  county  court  to 
issue  a  writ  of  ad  quod  damnum,  and  to  give  leave 
to  an  individual  to  make  a  dam  across  a  river 
which  is  a  public  highway,  as  if  it  was  not  a  pub- 
lic highway,  provided  he  shall  not  be  entitled  to 
the  benefit  of  the  act,  unless  he  make  in  his  dam, 
and  keep  in  repair,  a  lock  or  slope  for  the  passage 
of  fish,  boats,  &c.  and  the  act  constitutes  the 
county  court  Judges  of  the  sufficiency  of  the  lock 
or  slope,  with  power  to  abate  the  dam  as  a  nui- 
sance, if,  after  three  months  notice  entered  of 
record,  the  lock  or  slope  shall,  in  its  opinion,  be 
insufficient;  the  dam  is  erected  by  leave  of  the 
court:  notice  is  given  by  two  individuals,  and  en- 
tered of  record,  of  a  motion  to  abate  the  dam  as 
a  nuisance,  because  raised  higher  than  author- 
ized, and  because  no  sufficient  lock  or  slope:  and 
on  that  motion  the  county  court  orders  dam  to  be 
abated  as  a  nuisance,  and  tbe  circuit  superiour 
court  affirms  the  order:  Hkld, 

I.  dame— Same— Criminal  Prosecution- Writ  of  Brror.t 
—This  is  a  criminal  prosecution,  and  a  writ  of 
error  lies  from  this  court  to  the  order  of  the  cir. 
cult  superiour  court,  affirming  order  of  the  county 
court 

a.  Same— Same— notion  In  Name  of  Individuals  -The 
act  does  not  authorize  the  proceeding  by  motion 
in  tbe  name  and  behalf  of  individuals,  upon  notice 
given  by  them. 

3.  Same— 5ame— Power  of  Court  to  Allow  Time  to  Alter 
Dam.— The  county  court,  adjudging  that  the 
dam  was  raised  too  high,  and  that  there  was  no 
sufficient  lock  or  slope,  had  authority  to  give  the 
proprietor  reasonable  time  to  reduce  bis  dam  to 
the  proper  height,  and  to  construct  a  sufficient 
lock  or  slope. 


*Mllldam8.— See  monographic  note  on  "Mills  and 
Milldams"  appended  to  Calhoun  v.  Palmer.  8  Oratt 
88. 

tWrttof  Brror.—See  generally,  monographic  noU 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc.,  Co.,  1  Bob.  S68. 
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The  proceeding's  in  this  case  were 
founded  on  an  act  of  assembly,  passed  in 
January  1817,  entitled  *^an  act  concerning 
James  White ;"  Sess.  Acts  of  1816-17,  p. 
193.  The  preamble  recited,  that  White  was 
engaged  in  the  erection  of  extensive  ma- 
chinery for  the  manufacture  of  iron,  that  a 
dam  across  Holstein  river  (theretofore  de- 
clared a  public  highway)  was  indispensably 
necessary  for  the  purpose,  that  it  was  rep- 
resented that  a  dam  might  be  erected  in 
such  manner  as  not  to  obstruct  navigation 
or  the  passage  of  fish,  by  building  a  lock 
or  slope  &c,  and  that  it  was  the  wish  of 
the  legislature  to  encourage  the  manufac- 
ture of  iron,  an  article  of  the  first  neces- 
sity: therefore,  the  act  ({  1,)  empowered 
the  county  court  of  Washington  to  grant 
a  writ  of  ad  quod  damnum,  and,  in  gen- 
eral, gave   that  court  the  same  power 

727  in    the    matter,  *as    if    the  river  had 
not  been  declared  a   public  highway, 

provided  White  should  not  be  entitled  to  the 
benefits  of  the  act,  unless  he  should  erect 
in  his  dam,  and  keep  always  in  repair,  a 
lock  or  slope  sufficient  for  the  passage  of 
fish,  boats  &c.  and  (2  2,)  constituted  the 
county  court  judges  of  the  sufficiency  of  the 
lock  or  slope,  with  full  power  at  any  time 
to  abate  the  dam  as  a  nuisance,  if,  after 
three  months  notice  to  the  proprietor 
thereof,  entered  of  record,  the  lock  or  slope 
should,  in  its  opinion,  be  insufficient  for 
the  passage  of  fish,  boats  &c. 

In  October  1833,  King  and  M'Call  served 
a  notice  on  White,  that  they  would,  at  March 
term  1834  of  the  county  court  of  Washing- 
ton, submit  a  motion  to  that  court  to  abate 
his  iron-works  dam  erected  across  the  north 
fork  of  Holstein  river,  because  the  same 
was  more  than  six  and  a  half  feet  high ; 
and  because  he  did  not  erect  therein,  and 
keep  in  repair,  a  lock  or  slope  sufficient  for 
the  passage  of  fish  and  boats.  And  they 
gave  him  a  further  notice,  that  at  the  No- 
vember term  1833  of  the  same  court,  they 
would  submit  a  motion  to  have  the  first 
mentioned  notice  entered  of  record.  Ac- 
cordingly, at  November  term,  both  notices 
were  duly  proved;  and  White  being  called 
and  not  appearing,  the  court  ordered  the 
first  mentioned  notice  to  be  entered  of  rec- 
ord, and  that  it  would  **  proceed,  on  the 
first  day  of  March  term,  to  ascertain 
whether  it  would  abate  the  iron-works  dam 
aforesaid  for  the  reasons  stated  in  the  first 
notice;  and  it  was  further  ordered,  that 
White  should  be  summoned  to  shew  cause, 
why  the  court  should  not  abate  his  dam  as 
a  nuisance,  because  the  dam  was  more  than 
six  and  a  half  feet  high,  and  because  he 
had  not  erected  in  the  said  dam,  and  kept 
in  repair,  a  lock  or  slope  sufficient  for  the 
passage  of  fish  and  boats,  and  because  he 
had,  on  the  contrary  obstructed,  and  still 
obstructed,  the  navigation  of  the  river  and 
the  passage  of  fish,  the  slope  erected  by 
him  being  insufficient  for  the  passage  of 
fish,  boats  &c.  At  Match  term  1834,  the 
motion  was  continued  till  the  second  day 
of  the  term,  on  the  motion  of  King  and 
M'Call,  and  at  their  costs;  and,  on  that 
day,    it    was    continued  till  the  next 

728  term,    at    White's    costs.     At  *April 
term,  the  case  was  continued    at  the 

costs  of   King    and  M'Call;  and   they  con- 


sented, that  White  might  take  an  affidavit 
to  be  read  on  the  trial.  At  May  term,. 
White  moved  the  court  to  quash  the  pro- 
ceedings; which  motion  was  overruled. 
He  moved,  that  a  jury  might  be  sworn  to 
decide  the  facts  in  issue;  which  was  also 
refused.  And  the  court,  having  heard  the 
testimony  and  arguments  of  counsel,  ad- 
judged 'Hhat  the  said  iron-works  dam  of 
White  was  more  than  six  and  a  half  feet 
high,  and  that  he  had  not  erected,  and  kept 
in  repair,  a  lock  or  slope,  sufficient  for  the 
passage  of  fish,  boats  &c,  and  that  the  dam 
obstructed  the  navigation  of  the  river  and 
the  passage  of  fish ;  therefore,  that  the  dam 
was  a  nuisance,  and  that  it  should  be 
abated ;  that  White  should  pay  the  costs  of 
this  motion,  and  that  the  commonwealth's 
writ  be  directed  to  the  sheriff,  commanding 
him  t6  abate  the  dam.  But  the  court  added, 
that  it  would,  had  it  thought  it  had  the 
power,  have  ordered,  that,  if  White  would 
reduce  his  dam  to  six  and  a  half  feet*high, 
and  construct  a  lock  or  slope,  by  which  fish 
and  boats  could  pass  the  river,  and  which 
he,  in  open  court,  proposed  to  do,  judgment 
should  be  entered  pursuant  to  this  proposi- 
tion of  White,  allowing  a  reasonable  time 
to  perform  the  same ;  but  thinking  it  had  no 
such  power,  it  refused  to  give  time  Ac. 

To  this  order,  the  circuit  superiour  court 
of  Washington,  upon  the  application  of 
White,  allowed  a  writ  of  error;  but,  upon 
the  hearing,  it  affirmed  the  order :  and  then 
White  applied  to  this  court  for  a  writ  of 
error  to  the  order  of  affirmance ;  which  was 
allowed. 

Taylor,  for  the  plaintiff  in  error. 

Johnson,  for  the  prosecutors.  King  and 
M'Call. 

MAY,  J.,  delivered  the  opinion  of  the 
court.  The  first  question  which  arises 
here,  is,  has  this  court  jurisdiction?  In 
other  words,  is  this  proceeding,  in  its 
729  nature,  a  civil  or  a  'criminal  one? 
To  determine  it,  we  must  look  to  the 
nature  of  the  act  or  offence  which  is  com- 
plained of,  and  the  judgment  rendered, 
rather  than  to  the  mode  of  proceeding  pre- 
scribed by  the  statute  or  adopted  by  the 
court.  The  act  or  offence  is  one  injurious 
to  the  public 'generally,  and  not  to  individ- 
uals; it  is  a  nuisance;  emphatically,  a 
public  offence ;  and  the  judgment  of  the 
court  is  for  the  abatement  of  that  nuisance. 
It  is  for  the  benefit,  not  of  any  individual, 
but  of  the  public :  it  condemns  White  to 
no  remuneration  of  private  injury,  but  to 
the  forfeiture  of  a  valuable  grant,  declared 
by  the  law  to  be  indispensable  to  his  iron 
works,  and  represented  by  him  to  involve 
a  heavy  loss.  But,  it  is  said,  the  privilege 
to  White  was  a  grant  on  certain  conditions; 
and  that  this,  being  a  proceeding  for  the 
purpose  of  ascertaining  whether  he  has 
not  lost  the  privilege,  by  failing  to  comply 
with  the  conditions,  and  not  being  by  in- 
dictment or  information,  is,  therefore,  a 
civil  proceeding.  The  single  condition  of 
this  grant  was,  that  he  should  erect,  and 
keep  in  repair  a  lock  or  slope  sufficient   for 


•This.  It  is  presumed,  was  the  height  to  which,  by 
the  inquisition  on  the  writ  of  ad  quod  damnum,  and 
the  order  of  the  county  coart  therenpon.  White  was 
authorized  to  raise  his  dam.— Note  in  Orl«rlnal  £di> 
tion. 
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the  fMiBsage  of  fish,  boats  &c.  Had  the  law 
terminated  with  this  provision,  what  course 
must  have  been  pursued,  to  abate  the  dam, 
when  the  condition  had  been  broken?  Cer- 
tainly, a  prosecution  by  indictment  or 
information.  Can  the  abatement  of  a  nui- 
sance t>ecome  a  civil  proceeding,  merely 
because  a  statutory  remedy,  more  simple  or 
more  summary  has  been  specially  pre- 
scribed, or  because  the  nuisance  has  resulted 
from  the  breach  of  the  condition  of  a  statu- 
tory grant?  Suppose  that  the  second  sec- 
tion of  the  statute,  instead  of  the  plenary 
power,  thereby  delegated  to  the  county 
court,  had  authorized  an  information  to  be 
filed,  without  any  previous  rule,  and  a  trial 
of  the  case  upon  process  returnable  in- 
stanter;  or  that,  standing  in  its  present 
form,  it  had  required  furthermore,  that  the 
court  should  imprison  the  proprietor,  until 
the  dam  should  be  abated :  would  the  pro- 
ceeding have  been  a  civil  one?  Surely,  no. 
The  dam,  then,  being  declared  to  be  a  nui- 
sance, and  liable  to  be  abated,  upon  the 
condition  before  stated,   we  are  of  opinion, 

that  the  proceeding  for  that  purpose, 
730      in  'whatsoever   form   prescribed,   is, 

in  its  nature,  a  criminal  proceeding ; 
and,  therefore,  that  this  court  has  jurisdic- 
tion. 

The  second  question  is,  whether  the  pro- 
ceedings have  conformed  with  the  provision 
of  the  statute?  It  may  well  be  doubted 
what  particular  course  was  in  contemplation 
of  the  legislature;  for  none  is  distinctly 
indicated ;  and  it  is  well  known,  that  very 
little  attention  is  bestowed  by  that  body, 
generally,  on  the  details  of  statutes  of 
a  local  or  private  nature.  But  we  may 
safely  affirm,  that  it  was  not  intended,  that 
the  proceeding  should  assume  the  form  of 
a  motion,  in  the  name  and  behalf  of  pri- 
vate individuals,  upon  a  notice  given  by 
them,  and  admitted  to  record  by  the  court, 
without  any  perceptible  motive  or  object. 
What  possible  information  could  White 
derive  from  the  notice  grven,  and  the 
orders  made  at  November  term,  except  that 
two  individuals  complained  of  his  dam  and 
slope,  and  that  the  court  intended,  at  a 
future  day,  to  investigate  the  complaint? 
Suppose,  however,  that  he  had  taken  a 
different  view,  and  had  made  such  altera- 
tions as  might  satisfy  those  persons ;  what 
could  prevent  another,  who  perhaps  might 
disapprove  of  that  change,  from  taking 
precisely  the  same  step,  at  the  next  term? 
Bvery  change  of  plan  might  leave  some 
one  dissatisfied ;  and,  if  the  court  should 
ever  sustain  the  complaint  of  any  person 
whatever,  the  inevitable  consequence,  ac- 
cording to  the  judgment  in  this  case,  would 
be  the  destruction  of  the  dam.  Although 
the  county  court  had  been  satisfied  (as  it 
seems,  in  fact,  it  was)  that  proper  altera- 
tions might  be  made,  and  that  a  reasonable 
time  ought  to  be  allowed  for  the  purpose, 
rather  than  pronounce  a  judgment  which 
right  involve  the  ruin  of  the  proprietor;  yet 
it  is  contended,  that  the  notice  of  two  indi- 
viduals, given  and  admitted  to  record  three 
months  before,  should,  without  any  evi- 
dence or  investigation  whatever  on  the  part 
of  the  court,  require  White  to  commence 
altering  his  slope,  at  the  peril,  of  having 
his  dam    prostrated    as    a    nuisance,    and 


probably  his  costly  and  valuable  machinery 
and  other  works  destroyed,  if  the  court 
should  be  of  opinion,  that  there  was  the 
slightest  obstruction  to  the  navigation,  at 
the  moment  of  its  action  on  the  subject. 

731  *The     intention     of    the     legislature 
should  be    strongly  expressed,  and  the 

mode  of  proceeding  distinctly  indicated,  be- 
fore  we  should  adopt  a  construction,  which 
would  lead  to  results  so  harsh.  For  these 
reasons,  we  are  of  opinion,  that  the  pro- 
ceeding under  the  notice  and  on  the  motion 
of  individuals  was  illegal. 

It  is  said,  however,  that  although  this 
mode  be  improper;  yet  the  court  made  sub- 
stantially the  proper  orders,  in  the  first  in- 
stance, and  allowed  White  the  proper  time 
to  alter  his  slope.  But  it  had  no  power 
capriciously  or  arbitrarily  to  make  orders, 
which  were  likely  to  have  such  important 
effects  on  the  rights  of  this  individual.  It 
should  have  had  legal  evidence  to  prove 
that  the  slope  was  not  in  the  condition 
required  by  law,  before  any  order  whatever 
was  made :  whereas  it  is  obvious  that  it  pro- 
ceeded on  the  belief,  that  the  notice  given 
was  the  proper  initiatory  step,  and  that  the 
first  orders  made,  were  merely  formal  mat- 
ters, in  order  to  a  hearing  and  decision  of 
the  controversy.  The  plaintiff  in  error 
doubtless  adopted  the  same  idea :  and  thus 
when  he  ascertained  the  opinion  of  the 
court  to  be  that  his  slope  was  insufficient, 
he  discovered  at  the  same  moment,  that  the 
utter  destruction  of  his  dam  and  works  was 
to  be  the  unavoidable  consequence.  Con- 
sidering, therefore,  that  these  proceedings 
were  irregular  and  illegal  from  the  com- 
mencement, we  are  of  opinion,  that  the 
motion  to  quash  them  ought  to  have  been 
sustained. 

But  we  are  also  of  opinion,  that  after  the 
county  court  had  decided  upon  the  insuffi- 
ciency of  the  slope,  it  was  competent  of  it 
to  allow  a  reasonable  ti^ie  for  the  making 
of  such  alterations  as  would  render  it  suffi- 
cient. The  statute  does  not  mandatorily 
direct  the  court,  in  all  events,  to  abate  the 
dam,  at  the  instant  when,  after  three 
months  notice,  it  adjudges  it  to  be  an  ob- 
struction of  the  navigation ;  it  gives  the 
court  full  power,  at  any  time,  to  do  ao,  if 
after  such  notice,  it  shall  be,  in  its  opin- 
ion, insufficient.  Laws  must  be  construed 
reasonably  and  with  reference  to  their  sub- 
ject matter.  If  after  the  notice  in  this 
case.  White  had,  by  proper  locks  or  slopes, 
obviated  all  obstructions   to   the  nav- 

732  igation,  *and  immediately  before  the 
term  of  the  court,  at  which  the  cause 

was  to  be  decided,  a  tempest  or  fresh  should 
have  destroyed  the  works  erected  for  that 
purpose,  will  it  be  contended,  that  the  court 
had  no  power,  except  to  complete  the  de- 
struction which  the  hand  of  providence 
had  left  imperfect? 

When  we  erect  that  the  legislature  de- 
signed to  confer  a  benefit  on  White,  for  a 
purpose  which  it  declared  its  wish  to  pro- 
mote ;  that  a  dam  or  other  works  erected 
across  any  water  course,  and  especially 
across  mountain  rivers,  would  always  be 
liable  to  occasional  accidents  and  injuries ; 
and  that  the  reparation  of  them  must  be 
a  work  of  time ;  we  cannot  but  presume, 
that   the  legislature  designed  to  confer,  as 
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indeed  their  language  implies,  full  power 
on  the  countj  court,  to  act  with  a  just  dis- 
cretion in  the  matter. 

For  these  reasons,  the  orders  of  both 
courts  must  be  reversed. 

LOMAX,  J.,  dissented.  He  said— My 
opinion  is,  that  this  court  has  no  jurisdic- 
tion in  the  case;  the  judgment  sought  to 
be  reversed,  not  being  a  judgment  convict- 
ing the  defendant  of  any  crime  or  misde- 
meanour. I  think  the  proceedings  in  the 
case  essentially  civil,  not  criminal;  and 
if  so,  they  do  not  fall  within  our  jurisdic- 
tion, and  any  opinion  whatever  pronounced 
by  this  court  upon  the  merits,  must  be  ex- 
trajudicial. 1  Rev.  Code,  ch.  67,  {  26,  p. 
224. 

I  regard  the  act  of  assembly  of  January 
1817  concerning  James  White,  as  a  mere 
grant,  by  the  legislature  to  him,  of  a  priv- 
ilege or  franchise,  to  erect  a  dam  across  the 
Holstein,  a  public  highway,  upon  condi- 
tion, most  plainly  and  technically  ex- 
pressed, that  the  grantee  should  not  be 
entitled  to  the  benefits  of  the  act,  unless  he 
should  (if  the  court  should  establish  his 
dam)  erect  therein  a  lock  or  slope  sufficient 
for  the  passage  of  fish,  boats  &c,  and 
should  constantly  keep  the  same  in  such 
repair,  as  not  to  obstruct  the  navigation  of 
said  river  or  the  passage  of  fish  &c.  A 
nuisance  to  the  public,  in  respect  of  navi- 
gation, or  of  riparian  proprietors  in  their 
rights  of  fishery,  were  consequences 
733  (certain,  indeed)  *of  a  breach  of  the 
condition,  for  which,  independently 
of  that  act,  White  might  be  prosecuted 
criminally.  But  I  am  at  a  loss  to  find  that 
criminal  prosecution,  and  judgment  con- 
victing of  a  crime  or  misdemeanour,  in  the 
record  of  these  proceedings,  ascertaining 
a  forfeiture  of  privileges  upon  the  breach 
of  the  condition  on  which  they  were  granted 
by  the  commonwealth. 

Upon  common  law  principles,  the  effect 
of  this  condition,  if  broken,  is  wholly  to 
annul  the  grant,  whensoever  the  common- 
wealth, as  the  grantor,  shall  by  its  proper 
remedy,  claim  the  forfeiture.  Individuals 
exact  such  forfeitures  by  mere  entry ;  the 
commonwealth  by  solemn  matter  of  record ; 
3  Black.  Comm.  259.  In  such  cases,  she 
resumes  her  rights,  her  original  domain, 
absolutely,  as  if  nu  such  grants  had  ever 
been  made.  Her  claim  to  her  original  do- 
minion over  her  stream, — to  her  uninter- 
rupted use,  for  the  public,  of  her  highway, 
— is  not  the  vindictive  claim  of  penalty 
for  crime.  There  is  nothing  in  the  act  of 
assembly  referred  to,  which,  in  terms, 
forbids  the  obstruction  of  navigation  or 
passage  of  fish,  or  commands  the  grantee  to 
erect  the  lock  or  slope,  or  to  keep  the  same 
at  all  times  in  repair.  The  amount  of  the 
act  is, — do  this,  and  you  shall  have  and  en- 
joy for  private  purposes  a  public  stream 
and  highway ;  if  you  do  not,  you  shall  have 
no  right  to  them,  and  the  public  right  shall 
be  restored  as  it  was  originally. 

If  the  grantee  of  the  commonwealth  fail 
to  perform  the  condition  of  his  grant,  the 
remedy,  at  common  law,  whereby  the  com- 
monwealth should  take  advantage  of  the 
forfeiture,  or,  in  other  words,  resume  her 
rights  over   the   thing   granted,    would    be 
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by  an  inquest  of  office.     See  16  Vin. 
81,  and  3  Black.  Comm.  259. 

By  the  act  referred  to,  the  county  court 
of  Washington  was  substituted  by  the  leg- 
islature for  the  inquisition  of  office,  and 
constituted  the  judges  of  the  sufficiency  of 
the  lock  or  slope,  with  full  power,  also,  at 
any  time,  to  abate  the  dam  as  a  nuisance, 
if,  after  three  months  notice  to  the  proprie- 
tor thereof,  entered  of  record,  the  lock  or 
slope  should,  in  its  opinion,  be  insufficient 
for  the  passage  of  fish,  boats  &c.  Whether 
the  breach  of  the  condition  and 
734  *consequent  forfeiture  to  the  common- 
wealth, were  found  by  inquisition  or 
by  judgment  of  the  county  court,  would 
seems  to  be  wholly  immaterial,  and  to  give 
no  color  to  change  a  civil  proceeding  into 
a  criminal  one.  Inquests  of  office,  in 
cases  of  escheat,  it  is  believed,  have  always 
been  considered  as  civil  proceedings  merely, 
and  the  court  of  appeals  has  never  refused 
cognizance  of  them.  Can  any  reasonable 
distinction  be  drawn  between  the  character 
of  the  jurisdiction  exercised  in  cases  of 
escheat,  and  exercised  in  other  cases,  where, 
upon  any  terms,  express  or  implied,  the 
commonwealth  claims  that  her  grant  of  any 
estate  has  determined,  and  that  she  may 
resume  her  dominion  over  them?  Such 
offices  are,  in  England,  returnable  into  the 
exchequer  and  chancery,  not  into  the  king's 
bench. 

That  the  county  court  of  Washington  is 
empowered  to  abate  the  dam  as  a  nuisance, 
cannot  make  the  proceeding  a  criminal 
conviction  of  White :  for  how  can  an  act  di- 
rected to  be  done  in  regard  to  the  property 
forfeited  by  him,  and  resumed  by  the  com- 
monwealth, affect  him  personally,  or  place 
him  in  the  condition  of  one  convicted,  in 
a  criminal  proceeding,  of  a  nuisance? 

In  looking  into  the  judgment  pronounced 
by  the  county  court,  to  ascertain  the  kind 
of  jurisdiction  to  which  it  belongs,  I  have 
not  bestowed  ^uch  consideration  upon  the 
apparent  anomaly  of  a  criminal  prosecution 
carried  on  at  the  instance  and  in  the  name 
of  a  private  individual  against  the  defend- 
ant, without  ever  naming  the  common- 
wealth as  a  party,  and  which  does  not 
appear  to  have  received  the  countenance  of 
her  counsel  in  court.  In  these  proceedings, 
no  fine  or  imprisonment,  one  or  both  of 
which  is  the  effect  of  every  criminal  con- 
viction, has  been  assessed  or  imposed.  The 
only  point  in  which  this  can  be  supposed 
to  resemble  the  judgment  in  a  prosecution 
for  a  nuisance,  is,  that  it  pronounces  an 
abatement  of  the  dam  as  a  nuisance :  but 
even  here,  there  is  a  difference  between  the 
judgment  of  abatement  pronounced  by  the 
county  court  of  Washington  under  the  act 
of  assembly,  and  that  which  could  regularly 
be  rendered  as  incidental  to  conviction 
735  in  a  prosecution  before  the  ^ordinary 
criminal  tribunals,  under  the  gen- 
eral law.  An  entire  abatement  of  the  dam 
is  the  judgment  of  Washington  county  court : 
the  usual  judgment  on  an  indictment,  in 
addition  to  fine  and  imprisonment,  would 
have  extended  no  farther  than  to  command 
a  removal,  at  the  costs  of  the  defendant, 
of  the  obstruction  to  navigation  and  pas- 
sage of  fish.  Thus,  where  the  nuisance 
was  a  house   built   too   high,  only  so  much 
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of  it  as  was  too  high  was  adjudged  to  be 
pulled  down.  So,  where  the  indictment 
was  for  keeping  a  dje  house,  or  carrying 
on  anj  stinking  trade,  the  judgment  was, 
not  to  pull  down  the  building  where  the 
trade  was  carried  on,  but  to  inhibit  the 
offensive  trade.  So,  in  the  case  of  a  glass 
house,  the  judgment  was  to  abate  the  nui- 
sance, not  bj  pulling  th^  house  down,  but 
only  by  preventing  the  defendant  from 
using  it  again  as  a  glass  house.  1  Russ. 
on  Crimes  305,  6.  In  such  cases,  the  de- 
fendant is  divested  of  no  right,  no  prop- 
erty is  taken  from  him,  no  condemnation 
of  the  subject  itself,  but  a  restraint  im- 
posed, so  that  his  use  and  enjoyment  of 
it  may  not  be  injurious  to  others.  But  the 
judgment,  in  this  case,  is  not  confined  to  a 
mere  abatement  of  the  obstruction,  so  as 
to  admit  navigation  and  the  passage  of  fish : 
it  sweeps  away  the  whole  dam,  divesting 
•the  defendant  of  all  his  rights  and  rein- 
stating the  commonwealth  in  her  original 
interest  in  the  whole  river.  The  forfeiture 
inflicted  by  this  proceeding,  goes  greatly 
beyond  the  abatement  commanded  by  the 
judgment  in  an  ordinary  prosecution. 

Looking  to  it  as  a  civil  proceeding  con- 
cerning the  public  property,  such  a  result 
is  readily  explained ;  but  looking  to  it  as 
a  criminal  prosecution  for  punishing 
the  offender,  according  to  some  prescribed 
sentence  of  the  law,  it  is  wholly  unprece- 
dented. To  find  any  law  to  warrant  such  a 
result,  we  must  ascribe  to  the  legislature 
the  purpose  of  making  change  in  a  crim- 
inal proceeding,  by  a  mere  private  act  of 
assembly  concerning  James  White ;  an  act 
which  the  judges  would  not  be  bound,  ex 
officio,  to  notice, — making  a  change  in  the 
criminal  law,  which  could  have  no  applica- 
tion to  a  single  individual  in  the  com- 
monwealth but  White,  in  regard  to 
736  *his  dam  across  Holstein  river ;  and 
for  that  single  object,  conferring 
summary  and  final  criminal  jurisdic- 
tion upon  the  justices  of  Washington 
county.  To  give  such  a  construction  to 
this  act  of  assembly,  seems  to  me  most 
unreasonable. 

The  circumstance  that  the  county  court  of 
Washington  must,  in  rendering  its  judg- 
ment, have  passed  upon  the  very  same 
matter  which  establishes  the  offence  of 
nuisance,  is  of  no  consideration.  For  the 
same  may  be  said  of  recoveries  on  bonds, 
frequently  directed  by  law,  with  condition 
not  to  do  acts  declared  to  be  criminal,  and 
of  recoveries  of  penalties  in  qui  tarn  ac- 
tions and  informations.  The  jurisdiction 
which  enforces  these  pecuniary  forfeitures 
collateral  to  the  crimes,  has  never  been 
confounded  with  that  which  prosecutes 
and  punishes  the  crimes  themselves. 
The  distinction  between  these  jurisdic- 
tions was  alluded  to  by  judge  Roane,  in  the 
case  of  Bedinger  v.  The  Commonwealth,  3 
Call  471,  where  he  applies  a  criterion,  to 
distinguish  from  criminal  cases,  the  civil 
cases  in  which  appeals  may  be  taken  to 
the  court  of  appeals.  The  latter,  he  says, 
are  wherever  the  direct  object  of  the  pro- 
ceedings is  the  discussion  and  decision  upon 
a  civil  right,  whatever  may  be  the  form  of 
the  proceeding.  For  example,  some  in- 
formations may  be  included  under  this  dis- 


tinction, such  as  informations  in  the 
nature  of  qui  tam  actions  for  penalties, 
which  (in  common  with  actions  of  debt) 
lie  for  penalties  &c.  and  all  other  kinds  of 
proceeding,  whatever  may  be  their  form, 
the  direct  object  of  which  is  to  assert  a 
riglit  of  a  civil  nature,  and  which  are 
deemed  proceedings  of  a  civil  nature.  The 
reason  why  he,  as  well  as  all  the  other 
judges  in  that  case,  disclaimed  jurisdic- 
tion, was,  that  in  its  shape  and  its  sub- 
stance, it  was  a  prosecution  directly  for 
crime,  and  the  incapacity  to  hold  the 
ofQce  then  in  question,  was  a  part  of  the 
punishment  prescribed  for  such  an 
offence.  The  distinction  alluded  to  has 
been  maintained  by  the  court  of  appeals 
in  several  cases  since,  in  all  of  which  that 
court  has  manifested  the  ^utmost  caution 
not  to  invade  the  criminal  jurisdiction. 
But  none  of  the  cases  in  which  jurisdic- 
tion has  been  disclaimed  by  that  court,  can 

furnish  any  authority    for  regarding 
737      the   present    *case,    otherwise,    than 

as  one  of  civil  cognizance.  The  case 
of  the  Attorney  General  v.  Broaddus,  6 
Munf.  116,  was  decided  to  be  a  criminal 
prosecution,  and  therefore  not  within  the 
jurisdiction  of  the  court  of  appeals.  A 
judgment  declaring  the  nullity  of  an  inces- 
tuous marriage,  might,  perhaps,  under 
some  circumstances,  be  regarded,  so  far 
as  it  operated  merely  upon  the  marriage, 
as  a  civil  proceeding.  But  the  law 
which  instituted  the  proceeding,  and  de- 
clared such  marriage  to  be  a  misdemeanor, 
directed,  that  the  court  should  pro- 
ceed to  give  judgment,  and  to.  declare  the 
nullity  of  the  marriage,  *^and  moreover 
might  punish  the  parties  by  fine  &c." 
The  proceedings  thus  directed,  although 
in  the  court  of  chancery,  could  not  be  mis- 
taken. Punishment  of  crime  was  the  di- 
rect object  of  the  information,  and  the 
nullity  of  the  marriage  was  one  of  the  penal- 
ties. In  Dance's  case,  5  Munf.  348,  the 
majority  of  the  court  declined  to  lay  Dance 
(the  clerk  of  the  court  of  appeals)  under  a 
rule  to  give  bond  with  security  as  a  clerk, 
or  to  express  any  opinion  as  to  the  obliga- 
tions to  do  so,  imposed  by  a  law  which  was 
enacted  after  his  appointment,  or  to  ex- 
press any  opinion  as  to  what  might  be  the 
consequences  to  him,  should  he  fail  to  com- 
ply with  its  requisitions.  Had  that  court 
laid  him  under  such  a  rule,  a  failure  on  his 
part  to  comply  with  it  would  not  neces- 
sarily involve  a  contempt  of  the  court ; 
because  the  clerk,  with  the  utmost  rever- 
ence for  its  authority,  might  be  unable  to 
give  the  security  required;  he  might,  in 
the  honest,  independent  maintenance  of  * 
his  rights,  also  insist,  and  in  that  case  was 
insisting,  that  the  law  was  unconstitu- 
tional, as  being  a  violation  of  his  vested 
rights,  which,  upon  the  fundamental  law 
of  society,  the  legislature  had  no  power  to 
disturb.  These  or  similar  grounds  would  be 
admitted  to  excuse  the  clerk,  for  contumacy 
to  the  court  in  failing  to  give  the  required 
security ;  and  the  rule,  so  far  as  the  author- 
ity of  the  court  was  affected,  would  be  use- 
less and  nugatory ;  but  so  far  as  such  rule 
might  involve  the  clerk  in  a  disobedience 
of  the  law,  in  a  misbehaviour  either  private 
or  official,  the   court  of  appeals  could  have 
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no   cognizance  of  the   oflFencc.     It  could  be 
tried   and   punished  only  in  the  gen- 
738      eral  court.     To  enter  a    rule,  *would 
have   implied   that  obedience  to  that 
rule   was   due,    and  that  a    disobedience  of 
it  was  punishable;  and  the  very  act  of  en- 
tering such  rule,   would   be  declaratory   to 
the   general    court,    which    would   try  the 
disobedience,    of  the  opinion  of  the   court 
of   appeals,    having    no  cognizance  of  the 
misbehaviour,  upon  a  question  of  deep  im- 
port as  to    the    authority   of    the    statute. 
That    statute    had   not  injoined    upon  the 
courts  any  agency,  by  rule  or  otherwise,  to 
carry   the    law    into    eflFect,    and  it    would 
seem  to  be  gratuitous   in  them  to  interfere 
for   that    purpose.     These   are  the  grounds 
upon  which  it  would  seem,  the  court  of  ap- 
peals declined  to   take  any  cognizance  of  a 
case  involving  the  clerk  in  a  charge  of  mis- 
behaviour.   In  a  matter  of  mere  discretion, 
it    forbore    to   institute    any    proceedings, 
which  would  involve  it  in  the   responsibil- 
ity   of    deciding    upon    questions     of    law 
of  grave  import,  in  anticipation  of  the  judg- 
ment of  that    tribunal,    which  alone  could 
authoritatively   decide    upon  them,  in    the 
case  that  would  arise  out  of  the  proceedings 
it  would  be  instituting.     That  case,   there- 
fore, decided  nothing    touching  the  present 
matter.     In    the    case    of     The    Common- 
wealth V.  Scott,  4  Rand.  143,    the    court  of 
appeals   dismissed    the    appeal,    upon    the 
ground  that    the    information  filed    in  the 
chancery   court,    on  behalf  of  the  common- 
wealth, under  the  2nd  section  of  the  statute 
to    prevent  the  circulation  of  notes  emitted 
by  unchartered  banks    (declaring   that    the 
capital    stock  of  the   company,   unlawfully 
issuing  those  notes,  should  be  held  in  trust 
for  the  benefit  of  the   commonwealth)  was 
a    criminal    proceeding,    over    which  that 
court    had    no   appellate    jurisdiction.     A 
proceding  in  chancery,  claiming,  by  way  of 
trust  for  the  commonwealth,  the   forfeiture 
of  the  property  of  the  defendants,  in  conse- 
quence of  a  breach  of  a  penal  law,    and  di- 
rectly as  a    punishment    thereof,    was    not 
distinguishable  from  a  criminal  prosecution 
in    any    other     shape.      What    shadow    of 
pretension    was     there    to    legitimate    the 
claim  of  the  commonwealth  to  private  prop- 
erty in  the  absolute   possession  and  enjoy- 
ment of  its  owners,  unless  it  were  forfeited 
for    crime?  and    what  other  purpose   could 
there  have  been  for    the    information,    di- 
rected   by    the    statute,   but  to  prove 
739      the    crime,    that    'entitled  the  state 
to   the    forfeiture?    The  claim  of  the 
commonwealth  rested  upon  the  criminality 
.  of    the    conduct    of  the  company,   and  the 
information    was   the  proceeding    whereby 
their  guilt  was  to  be  established.     No  defi- 
nition can  be    given    of  criminal   jurisdic- 
tion, if  that  case  was  not  clearly  embraced 
within  it. 

Wide  is  the  difference  between  those  cases, 
and  one  in  which  the  commonwealth  seeks 
to  resume  her  domain,  from  which,  in  the 
events  which  have  been  proved,  she  had 
never  parted ;  property  which  she  had  never 
absolutely  alienated.  The  defendant  is 
divested  of  his  qualified  rights,  not  because 
he  is  an  offender,  but  by  virtue  of  his  con- 
tract by  which  he  acquired  them,  and  the 
condition    upon    which   he  held  them.     He 


would  equally  have  been  divested,  whether 
the  reservation  to  the  commonwealth  was  in 
the  shape  of  a  condition  against  the  com- 
mission of  a  nuisance,  or  in  the  shape 
of  a  condition  to  erect  a  lock  or  slope 
of  any  described  character,  or  of  a 
condition  for  the  payment  of  money,  or 
the  doing  or  not  doin^  any  other  act,  the 
most  remote  from  criminal  liability. 

For  these  reasons,  I  cannot  regard  this 
proceeding  in  the  county  court  of  Washing- 
ton, otherwise  than  as  a  mere  inquest  of 
oflSce,  or  a  substitute  for  the  same ;  the 
recorded  violation  of  the  condition  upon 
which  the  g^rant  had  been  made  by  the  com- 
monwealth, which  record  was  necessary ,> 
upon  common  law  principles,  to  reinvest 
her  with  her  dominion  in  a  subject  granted 
upon  condition,  with  the  same  effect  as  an 
entry  for  condition  broken,  made  by  the 
grantor  or  his  heirs,  in  the  case  of  a  pri- 
vate conveyance.  It  has,  to  my  view,  no 
feature  of  a  prosecution  or  sentence  for 
crime,  and  therefore  does  not  fall  within 
the  jurisdiction  of  this  court. 

Orders  of  both  courts  reversed. 


'Anderson  v.  The  Commonwealth. 

July,  188K. 
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Trial  of  Free  Negro— V^tit  of  Error.*— A  free  negro  is 
prosecuted,  convicted  and  sentenced,  for  grand 
larceny,  in  a  corporation  court,  under  the  statute 
of  1881-2,  ch.  22,  8  11  :  Held,  a  writ  of  error  does 
not  lie  from  the  circuit  superiour  court  to  the 
judgment  of  the  corporation  court  in  such  case. 

Case  adjourned  from  the  circuit  superiour 
court    of    Petersburg.      Anderson,    a    free 
negro,    was  tried  for  grand  larceny,  in  the 
corporation  court  of  Petersburg,   sitting  as 
a    court   of  oyer    and   terminer,  convicted, 
and     sentenced    to    imprisonment    in    the 
penitentiary     for     ^ve     years.      He    waa 
prosecuted    and  tried,  under  the  provisions 
of  the  statute  of  1831-2,  ch.  22,  if  11,  (Supp. 
to    Rev.  Code,  ch.  187,  p.  248, )  in  the  same 
manner  in  which  slaves  are  prosecuted  and 
tried.     There  was  no  indictment  or  informa- 
tion Hied ;    nor  did  it  appear  that  the  pris- 
oner was  otherwise  informed  of  the  offence 
for  which  he  was  tried,  than    by    the    mit- 
timus of   the    magistrate   who    committed 
him,    and    by    an    entry     on    the    record, 
that  he    had   been  committed    to    the    cus- 
tody   of  the    sergeant,  and  **charged   with 
larceny     committed      in      stealing      from 
Charles    Kent    of   the  town  of  Petersburg, 
one  bale  of  cotton  of  the  goods  and  chattels 
of  the  said    Kent'* — ** whereupon    the   pris- 
oner   being    arraigned     of    the    premises, 
pleaded  not  guilty. "     The  court,  after  hear- 
ing the   evidence,   declared  its  unanimous 
opinion,    that   he   was   guilty:    but    before 
sentence    was    pronounced,   the    prisoner's 
counsel    made   a   motion  in  arrest  of  judg- 
ment, '^  because    there   was  no    indictment 
filed."     The    court    overruled  the  motion, 
one  jiJistice    dissenting,  and  then  proceeded 
to   pass    sentence    on    the    prisoner.     The 


*See  foot-note  to  Peter  v.  Com.,  2  Va.  Cas.  830;  mon- 
ographic note  on  "Appeal  and  Error'*  appended  to 
Hill  y.  Salem,  etc..  Co..  1  Rob.  268.  On  the  subject  of 
larceny,  see  monographic  note  on  "Uarceny"  ap- 
pended to  Johnson  y.  Com.,  24  GratU666w 
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prisoner  first  applied  to  this  court  for  a 
writ  of  error  to  the  judgment  of  the  corpo- 
ration court;  which  was  denied;  Ander- 
son's case,  4  Leigh  693.  And  then  he 
applied  to  the  circuit  superiour  court  of 
Petersburg  for  the  writ  of  error ;  assigning 
errors,  1.  that  the  corporation  court  erred 
in  overruling  the  prisoner's  motion  in 
arrest  of  judgment ;  and  2.  that  that  motion 
should  not  have  been  overruled,  and  final 
sentence  passed    upon    the    prisoner, 

741  unless  the  court  had  been  ^unanimous, 
not  only  on  the  question  of  guilt,  but 

upon  the  sufficiency  bf  the  reason  in  arrest 
of  judgment.  The  circuit  superiour  court 
allowed  the  writ  of  error;  and  then  ad- 
journed to  this  court,  with  the  prisoner's 
consent,  the  following  questions :  1.  Does 
a  writ  of  error  lie  to  the  judgment  of 
a  county  or  corporation  court,  sitting  as  a 
court  of  oyer  and  terminer  for  the  trial  of  a 
free  negro?  2.  Is  it  necessary,  that  the 
attorney  for  the  commonwealth  should  file 
an  information,  or  written  specification,  of 
the  charge  against  a  free  negro,  other  than 
that  contained  in  the  mittimus,  upon  his 
trial  before  such  court  of  oyer  and  terminer? 
3.  All  other  questions  arising  on  the  rec- 
ord. 

SCOTT,  J.,  delivered  the  resolution  of  the 
court.  As  long  ago  as  1823,  this  court  de- 
cided, that  a  writ  of  error  did  not  lie  to  the 
judgment  of  justices  of  a  county  court,  sit- 
ting as  a  court  of  oyer  and  terminer  upon 
the  trial  of  a  slave ;  Case  of  Peter,  a  slave, 
2  Virg.  Cas.  330.  This  decision,  it  is  be- 
lieved, accorded  with  the  general  under- 
standing of  the  law  prior  to  that  time.  No 
attempt  has  been  made  to  shake  its  author- 
ity ;  nor  has  the  legislature  manifested  any 
inclination  to  change  the  law  in  that  par- 
ticular. 

By  the  statute  of  1831-2,  ch.  22,  {  11,  it 
is  enacted,  that  *  *  free  negroes  and  mulat- 
tocs  shall  hereafter  be  prosecuted,  convicted 
and  punished,  for  any  felony  by  justices  of 
oyer  and  terminer,  in  the  same  manner  as 
slaves  are  now  prosecuted,  tried,  convicted 
and  punished :  and  any  court  summoned  or 
adjourned  for  such  trial,  shall  have  and 
exercise  all  the  powers  and  incidents  of  a 
court  summoned  and  adjourned  for  the  trial 
of  a  slave ;  except  that  in  cases  of  homi- 
cide, and  in  cases  where  the  punishment 
shall  be  death,  the  mode  of  trial  shall  be 
as  heretofore."  By  this  provision,  we 
think,  the  legislature  has,  in  all  that  con- 
cerns the  trial  of  free  persons  of  color,  for 
offences  cognizable  by  the  justices  of  oyer 
and  terminer,  placed  them  on  the  same 
footing  with  slaves.  They  are  to  be  prose- 
cuted '^in  the  same  manner  as  slaves  are 
prosecuted:"  they  are  to  be  convicted  **by 
justices  of  oyer  and  terminer   in    the 

742  same  manner   as   slaves"    *are  con- 
victed: they   are  to  be  adjudged  not 

guilty,  if  a  single  member  of  the  court  is 
of  that  opinion :  but  when  found  guilty  by 
the  unanimous  consent  of  the  whole  court, 
the  sentence  is  not  subject  to  revision  by 
any  other  court,  but  is  final  and  conclusive. 
A  court  of  oyer  and  terminer  for  the  trial 
of  a  free  negro  or  mulatto  is,  moreover,  to 
''have  and  exercise  all  the  powers  and  inci- 
dents of  a  court  summoned  or  adjourned  for 
the   trial  of  a  slave. "    Every  thing,  then, 


Commonwealth  v,  Towlks.  741-743 

that  can  be  predicated  of  a  court  sitting  on 
the  trial  of  a  slave,  may  be  predicated  of  a 
court  sitting  on  the  trial  of  a  free  negro. 
In  the  case  of  a  slave,  the  court  has  the 
power  to  pass  final  sentence;  and  one  of 
the  incidents  to  the  judgment  of  such  a 
court,  is,  that  it  is  not  subject  to  revision. 
This  court  is  of  opinion,  and  doth  decide, 
that  a  writ  of  error  does  not  lie  to  the  judg- 
ment of  a  county  or  corporation  court  sit- 
ting as  a  court  of  oyer  and  terminer  for  the 
trial  of  a  free  negro  or  mulatto.  It  is, 
therefore,  unnecessary  to  decide  the  other 
questions  adjourned.  Which  is  ordered  to 
be  certified  Ac. 


743  *Commonwealth  v.  Towles. 

July.  1885. 

Naturallzatlon-Certlflcato-Sufflclency  of.  -  Certifi- 
cate of  naturalization  states  the  party  "took  the 
oath  In  such  case  required  by  the  act  of  congress:" 
Held  to  Import  that  he  took  the  oath  required  in 
the  very  words  prescribed  by  the  statute,  and  so 
the  act  of  naturalization  Is  srood. 

Same— Defective  Record  of  Proceedings— Effect— It  is 
improper  to  look  behind  an  order  of  a  court  of 
record  admittinfir  a  foreigner  to  citizenship,  for 
any  irrefirularity  in  the  previous  proceedings,  un- 
less the  irrefirularity  be  such  as  to  shew  plainly 
that  the  requisitions  of  the  act  of  confirress  have 
not  been  complied  with:  therefore,  where  the 
record  of  the  previous  declaration  made  by  the 
party,  omits  tosute  that  it  was  made  on  oath,  and 
that  it  Included  a  renunciation  of  allegiance  to 
foreifirn  princes  &c.  such  omission  does  not  invali- 
date the  subsequent  act  of  naturalization  founded 
on  such  previous  declaration. 

Natorallzed  Citizens-Service  on  Grand  Jury.— A  nat- 
uralized citizen  of  U.  S.  or  a  native  citizen  of  any 
other  state  of  the  union,  domiciled  in  Virginia, 
being  entitled  to  all  the  privilegfes  of  a  ciUzen 
of  this  state,  is  a  citizen  and  qualified  as  such  to 
serve  on  grand  Juries. 

AsMoit  and  Batteryt-PresentmentJ-When  informa- 
tlon  Unneceasary.— Upon  a  presentment  of  a  grand 


*NaturaUzed  Citizen— Citizen  of  VIrstnia.— As  hold- 
ing that  a  naturalized  citizen  of  the  United  States 
or  a  native  citizen  of  any  other  state  of  the  Union 
domiciled  in  Virginia,  being  enUUed  to  all  the  privi- 
leges of  a  citizen  of  this  state,  is  a  citizen  of  Vlr- 
firinia,  the  principal  case  Is  cited  in  Baker  v.  Wise, 
10Gratt.212. 

dtlzena  of  a5lster  State-Rights  and  Privileges.— To 
the  point  that  a  person  bom  in  another  state  of  this 
Union  is  entitled  to  all  the  rights  and  privileges  of 
this  stale,  the  principal  case  is  cited  in  Hannon  v. 
Honnlhan.  86  Va.  483, 12  S.  £.  Rep.  157. 

tAssault  and  Battery.— See  monofirraphic  note  on 
"Assault  and  Battery"  appended  to  Roadcap  v. 
Sipe.  6  Gratt  218. 

^Criminal  Law— Presentment— In  Com.  v.  Christian, 
7  Gratt  087,  it  Is  said:  "It  seems  clear  that  the  pre- 
sentment has  In  Virginia  the  character,  in  Itself,  of 
a  criminal  proceeding,  until  It  Is  embodied  and 
merged  in  an  indictment  for  the  same  offence,  or 
in  an  information  filed  upon  it;  and  may  stand  in 
the  place  of  an  indictment  on  which  the  prosecu- 
tion for  a  misdemeanor  may  proceed,  without  in- 
dictment or  information,  as  was  decided  In  Towles* 
Case,  6  Leigh  748." 

See  generally,  on  the  subject  of  presentment, 
monographic  note  on  "Indictments,  Informations 
and  Presentments"  appended  to  Boyle  v.  Com.,  14 
Gratt  (J74. 
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jury  for  an  assault  and  battery  charfflng*  the  of- 
fence with  certainty,  it  is  not  irregxilar  to  sum- 
mon the  defendant  to  answer  the  presentment, 
and  to  try  the  case  upon  the  presentment  without 
fllinfir  any  information. 

Case  adjourned  from  the  circuit  superiour 
court  of  Spotsylvania.  At  May  term  1832, 
the  grand  jury  made  a  presentment  against 
Towles,  that  he  **on  &c.  at  &c.  with  force 
and  arms,  in  and  upon  the  body  of  one  W. 
Street,  then  and  there  being,  did  make  an 
assault,  and  him  the  said  W.  S.  did  then 
and  there  beat,  wound  and  ill  treat,  and 
other  wrongs  to  the  said  W.  S.  then  and 
there  did,  to  the  great  damage  of  the  said 
W.  S.  and  against  the  peace  and  dignity  of 
the  commonwealth. ' '  The  presentment  was 
signed  by  the  foreman,  and  the  name  of 
the  prosecutor  written  at  the  foot  of  it.  No 
information  was  filed,  but  process  was  is- 
sued against  Towles  to  appear  and  icinswer 
the  presentment.  He  appeared,  and  pleaded 
not  guilty ;  but,  afterwards,  with  leave  of 
the  court,  withdrew  that  plea,  and  pleaded 
two  pleas  in  abatement:  1.  that  John  Shul- 
tice,  one  of  the  grand  jury  by  which  the 
presentment   was   made,    was   not,    at  the 

time,  duly   and    legally   qualified    to 
744      serve   as  a  *grand  juror,  for  that  he 

was  a  native  of  Germany,  and  a  for- 
eigner, and  not  a  citizen  Virginia:  and 
2.  that  Benjamin  Hillyard,  another  of  the 
grand  jury  by  which  the  presentment  was 
made,  was  not,  at  the  time,  legally  qualified 
to  serve  as  a  grand  juror,  for  that  he  was 
not  a  citizen  of  Virginia.  The  attorney  for 
the  commonwealth  replied  to  the  first  plea, 
that  Shultice,  a  native  of  Germany,  mi- 
grated to  the  U.  States,  and  came  to  Vir- 
ginia in  1802;  that  in  December  1810, 
Shultice,  in  pursuance  of  the  act  of  con- 
gress of  the  14th  April  1802,  declared  his 
intention  to  become  a  citizen  of  the  U. 
States,  before  the  hustings  court  of  Fred- 
ericksburg, his  declaration  recorded  in  that 
court,  being  in  these  words — *  *  John  Shultice 
a  native  of  Germany  came  into  court,  and 
declared  his  intention  of  becoming  a  citizen 
of  the  U.  States;"  that,  afterwards,  in 
June  1814,  Shultice  was  admitted  a  citizen 
of  the  U.  States  by  the  county  court  of 
Spotsylvania,  the  record  whereof  was  in 
these  words — **John  Shultice,  baker,  a 
native  of  Germany,  having  three  years 
previous  to  the  date  hereof,  declared  on 
oath  in  the  hustings  court  of  Fredericks- 
burg, his  intention  to  become  a  citizen  of 
the  U.  States,  this  day  proved  to  the  satis- 
faction of  the  court,  that  he  has  resided 
within  the  U.  States  five  years  at  least,  and 
during  that  time  has  behaved  as  a  man  of 
good  moral  character,  attached  to  the  prin- 
ciples of  the  constitution  of  the  U.  States, 
and  well  disposed  to  the  good  order  and 
happiness  of  the  same, — and  having  taken 
the  oath  in  such  case  required  by  the  act 
of  congress, — is  admitted  a  citizen  of  the 
U.  States;"  and  that  the  said  Shultice  mar- 
ried a  native  citizen  of  Virginia,  and  pur- 
chased and  owned  real  estate  in  the  county 
of  Spotsylvania,  exceeding  in  value  300 
dollars,  before  and  at  the  time  the  said 
presentment  was  made:  concluding  with  a 
verification.  To  the  second  plea  the  attor- 
ney for  the  commonwealth  replied,  that 
Benjamin  Hillyard  was  a  native  born  citizen 


of  North  Carolina,  removed  to  Virginia  in 
1819,  and  thenceforth  continued  to  reside 
here,  and  purchased  and  held,  at  the  time 
the  presentment  was  made,  real  estate  ex- 
ceeding 300  dollars  in  value:  con- 
745  eluding  with  *a  verification.  The 
defendant  demurred  generally  to  the 
replications.  And  the  court,  with  the  de- 
fendant's consent,  adjourned  the  following 
questions  to  this  court :  1.  What  judgment 
should  the  court  give  on  the  defendant's 
demurrers  to  the  special  replications  to  his 
pleas  in  abatement?  2.  Whether  the  pro- 
ceedings in  the  case  had  been  regular,  there 
being  no  information  filed,  but  the  pleads 
ings  beinjg  made  up  on  the  presentment? 

PARKER,  J.,  delivered  the  opinion  of 
the  court.  The  first  question  is,  whether 
Shultice  and  Hillyard  were  citizens  of  Vir- 
ginia, within  the  meaning  of  the  statute 
concerning  Junes,  1  Rev.  Code,  ch.  75,  {  1, 
p.  264,  and  competent  to  serve  as  members 
of  the  grand  jury  which  found  the  present- 
ment? 

Shultice  was  a  native  of  Germany,  and 
the  question  as  to  him  involves  a  previous 
question  whether  he  is  a  duly  naturalized 
citizen  of  the  U.  States  according  to  the 
provisions  of  the  act  of  confiT^ess  of  the 
14th  April  1802,  to  establish  a  uniform  rule 
of  naturalization?  3  Bior.  ch.  288,  p.  475. 
The  record  of  his  naturalization  is  set  out 
in  the  replication  to  the  first  plea  in  abate- 
ment, and  the  factn  are  admitted  by  the  de- 
fendant's demurrer.  In  determining  the 
validity  of  the  certificates  of  his  naturaliza- 
tion, too  much  laxity  in  the  construction 
of  the  statute  of  the  U.  States,  might  do 
away  the  conditions,  on  which  alone  an 
alien  is  permitted  to  claim  citizenship,  or 
the  courts  have  jurisdiction  to  grant  it. 
On  the  other  hand,  too  much  strictness 
might  expose  to  mischiefs,  the  most  cruel 
and  unjust,  the  unfortunate  alien,  who, 
after  having  faithfully  complied  with 
all  the  terms  of  the  act  of  congress^ 
and  obtained  his  certificate  of  natural- 
ization, and  having  upon  the  faith 
of  that  certificate  acquired  property  and 
subjected  himself  to  all  the  liabilities  of 
citizenship,  might,  nevertheless,  be  de- 
prived of  all  his  privileges  on  account 
of  some  immaterial  omission  or  inad- 
vertence in  entering  the  proceedings  of 
his  naturalization.  There  seems  to  be  no 
reason  why  every  reasonable  intendment 
of  construction  should  not  be  applied  to 
give  effect  to  a  record  of  naturalization, 
that  would  be  allowed  to  sustain  a 
746  record  *in  ordinary  cases.  When, 
therefore,  the  record  states  that  Shul- 
tice had  taken  the  oath  in  such  case  required 
by  the  act  of  congress,  the  court  may  well 
supplv  the  oath,  by  intendment,  in  the  very 
words  prescribed  by  the  act,  and  with 
the  same  effect,  as  if  the  record  had  partic- 
ularly set  forth  the  oath — that  he  swore  to 
support  the  constitution  of  the  U.  States, 
and  that  he  did  absolutely  and  entirely  re- 
nounce and  abjure  all  allegiance  and  fidel- 
ity to  every  foreign  prince  Ac.  and  to  the 
prince  particularly  by  name,  of  whom  he 
was  before  a  subject.  For,  unless  such  an 
oath  had  been  taken,  the  record,  which  we 
ought  to  presume  to  be  true,  could  not  have 
stated,  that  the  alien  had  taken  the  oath  in 
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such   case    required    by    the    act    of    con- 
gress. 

In  the  case  of  Campbell  v.  Gordon,  6 
Cranch  176,  the  record  wholly  omitted  to 
mention,  that  it  appeared  to  the  satisfac- 
tion of  the  cottrt,  that,  during  the  two  years 
preceding  the  application  for  naturalization, 
the  alien  had  behaved  as  a  man  of  good 
moral  character,  attached  to  the  constitu- 
tion of  the  U.  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the  same ; 
notwithstanding  which  omission,  the  valid- 
ity of  the  proceedings  was  sustained,  the 
court  being  of  opinion,  that  the  tribunal 
which  gave  the  certificate,  must  have  been 
satisfied  as  to  the  character  of  the  applicant, 
or  otherwise  a  certificate  that  the  oath  re- 
quired, by  law  had  been  taken  would  not 
have  been  granted.  Upon  principle  we  do 
not  see  why  the  judgment  of  naturalization 
may  not  receive  the  same  indulgence  in 
this  case,  that  was  allowed  in  that,  and 
may  not  be  regarded  as  equally  valid. 

If  there  be  any  other  error  in  the  record 
of  naturalization,  it  must  be  dragged  from 
behind  that  judgment  in  some  previous 
stage  of  the  proceedings.  In  the  case  of 
Spratt  V.  Spratt,  4  Peters  393,  it  was  de- 
cided, that  the  court  could  not  look  behind 
the  judgment,  and  inquire  on  what  testi- 
mony it  was  pronounced.  Nor  does  this 
court  think  that  it  would  be  warranted  in 
looking  behind  the  judgment  in  this  case, 
for  any  irregularity  in  the  previous  pro- 
ceeding's, unless  that  irregularity  were  such 
as  plainly  to  shew  that  the  terms  of  the 
act  of  cong^ress  had  been  violated,  and 
747  those  conditions  ^disregarded,  upon 
which  only  the  alien  could  claim,  or 
the  court  be  empowered,  to  grant  natural- 
ization. In  the  record  of  the  declaration 
which  was  made  by  Shultice,  it  is  not  stated 
that  the  declaration  was  made  on  oath,  or 
that  it  included  the  renunciation  of  alle- 
giance to  all  foreign  princes  &c.  and  particu- 
Urly  to  him,  by  name,  to  whom  Shultice 
had  before  been  subject.  The  record  does 
not  shew,  positively,  any  matter  which 
contravened  the  act  of  congress:  it  only 
omits  to  shew  certain  matters  involved  in 
the  declaration,  which  are  required  by  that 
act.  In  the  case  of  Stark  v.  Chesapeake 
Ins.  Co.,  7  Cranch  420,  the  record  omitted 
altogether  to  shew,  that  there  had  been  any 
previous  declaration  of  the  alien,  or  that  he 
came  within  certain  exemptions  that  dis- 
pensed with  the  declaration.  It  would  seem 
essential  to  the  case,  either  that  there  should 
have  been  a  declaration,  or  the  reason  stated 
which  dispensed  with  it  under  the  law.  It 
is  true  there  was  filed  in  that  case,  an  affi- 
davit of  a  witness,  which,  if  it  had  been 
stated  as  a  part  of  the  proceedings,  might 
have  made  the  record  complete:  but  that 
afiBdavit  was  no  where  referred  to  or  recog- 
nized in  the  proceedings  of  the  court ;  and  it 
was  therefore  supposed,  that  there  was  a 
fatal  error  in  the  omission  upon  the  record 
of  an  essential  matter  in  the  case.  The 
supreme  court,  however,  decided,  that  the 
naturalization  was  valid. 

In  the  present  case,  this  court  is  of  opin- 
ion, that  it  is  not  reasonable,  upon  the  face 
of  these  proceedings,  in  a  court  whose  en- 
tries are  usually  short  minutes  only  of  what 
is  transacted,  to  suppose,  that  a  declaration. 


desiirned  to  have  been  made  in  compliance 
with  the  act  of  congress,  was  made  other- 
wise than  in  the  mode  prescribed  by  that 
act  for  such  declaration,  including  as  apart 
of  it  the  required  renunciation.  ,  Whatever 
benefits  under  the  2nd  section  of  the  act  of 
the  26th  March  1804,  3  Bior.  614,  the  widow 
and  children  of  the  alien  might  have  lost, 
by  reason  of  the  irregularity  of  this  entry, 
in  case  the  alien  had  afterwards  died  before 
he  was  actually  naturalized,  it  does  not 
seem  reasonable  that  that  irregularity 
should  have  the  effect  to  invalidate  the 
judgment  of  citizenship  which  was 
748  afterwards  pronounced,  *when  the  in- 
tention to  become  a  citizen  was  in  due 
time  consummated ;  when  the  very  act  was 
done,  which  the  declaration  served  to  an- 
nounce only  the  alien's  intention  of  after- 
wards doing.  The  oath  of  renunciation  of 
foreign  allegiance,  could  not  have  carried 
with  it  higher  sanctions,  because  it  had  be- 
fore been  taken ;  and  all  the  obligations 
which  it  imposed,  were  the  same  whether 
taken  at  the  one  time  or  the  other.  But  the 
court  must  inteqd,  that  that  oath  formed 
a  part  as  well  of  the  declaration  which  was 
made  by  the  alien  before  the  hustings  court 
of  Fredericksburg  in  1810,  as  of  the  proceed- 
ings when  he  was  admitted  to  citizenship 
in  the  county  court  of  Spotsylvania  in  June 
1814.  This  court  therefore  decides,  that 
Shultice  was,  by  virtue  ot  the  proceedings 
set  forth  in  the  replication  of  the  common- 
wealth's attorney,  a  duly  naturalized  citizen 
of  the  U.  States,  and  that  he  was  not  want- 
ing in  that  quality  of  citizenship,  so  far  as 
that  was  required  to  constitute  him  a  citizen 
of  Virginia. 

In  the  case  of  a  naturalized  alien,  as  well 
as  in  the  case  of  an  individual  born  out  of 
this  commonwealth  in  some  other  of  the  U. 
States,  the  privileges  and  immunities  of 
citizenship,  implied  in  naturalization,  and 
expressly  declared  in  the  constitution,  must 
be  complete  under  the  federal  laws,— with- 
out requiring  any  aid,  or  admitting  the  in- 
terference, of  any  state  law.  If  Virginia 
could  superadd  to  the  naturalization  laws 
of  congress  any  requisitions  before  the  alien 
would  be  relieved  from  the  incapacities  of 
alienage,  and  acquire  the  privileges  and 
immunities  of  citizenship  in  the  several 
states,  then  the  constitution  has  failed, 
notwithstanding  its  plain  expressions,  to 
give  to  congress  the  power  to  establish  an 
uniform  rule  of  naturalization.  The  au- 
thority of  the  rule,  as  well  as  its  uniformity, 
may  be  disturbed  by  any  provisions  which 
the  states  may  think  proper  to  superadd, 
and  thus  the  purposes  of  the  constitution 
be  defeated.  Of  what  avail  would  natural- 
ization be  to  the  alien,  if,  notwithstanding 
his  certificate  of  citizenship  under  the  act 
of  congress,  he  could  claim,  by  virtue  of  it, 
no  citizenship  in  any  particular  state,  but 
in  compliance  with  requisitions  which 
749  *that  state  might  superadd— if  he  must 
still  solicit  from  state  authority  per- 
mission to  give  a  local  habitation  to  a  right, 
merely  abstract  and  indefinite,  which  had 
been  derived  from  the  authority  of  the  U. 
States?  If  that  were  so,  instead  of  being 
admitted,  as  the  act  of  congress  purports, 
and  as  the  constitution  must  have  designed, 
to  become  a  citizen  of  the   U.  States  or  any 
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of  them,  he  would,  notwithstanding  his 
naturalization  as  a  citizen  of  all  the  U. 
States,  in  fact  be  a  citizen  of  none  of  them. 
So,  in  regard  to  an  individual  bom  within 
the  CJ.  States,  out  of  the  commonwealth  of 
Virginia,  of  what  avail  is  it  that  the  con- 
stitution declares,  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states, 
if  citizenship  out  of  his  native  state,  within 
the  jurisdiction  of  another,  must  depend 
on  some  act  of  recognition  or  permission  of 
the  latter  to  make  it  effectual  and  complete? 
It  is  obvious,  that  the  privileges  and  im- 
munities of  the  naturalized  citizen  and  of 
the  citizen  of  each  state,  are  exactly  the 
same,  under  the  constitution  of  the  CJ.  S.  art. 
4,  i  2,  and  the  naturalized  citizen,  and  the 
native  citizen  of  North  Carolina,  would  be 
both  equally  entitled  to  them,  whatever  they 
are,  in  the  state  of  Virginia.  What  may 
be  the  precise  extent  of  the  privileges  and 
immunities  of  citizenship  secured  by  this 
article  of  the  constitution,  and  how  and  in 
what  cases  the  state  authority  may  discrim- 
inate, in  certain  respects,  between  citizens 
born  within  the  limits  of  the  state,  and 
such  as  are  born  without  it,  it  is  unneces- 
sary at  this  time  to  decide. 

It  seems  very  clear,  that  an  individual 
permanently  residing  in  Virginia  and  dom- 
iciled here,  and  who  is  entitled  to  all  priv- 
ileges and  immunities  of  citizens  of  this 
state,  cannot  be  regarded  otherwise  than 
as  a  citizen  of  the  state.  Surely,  he  can  in 
no  sense  be  viewed  as  an  alien,  and  must 
necessarily  fall  into  that  other  class  into 
which  the  law  divides  the  people  of  the 
state,  in  contradistinction  to  aliens, — citi- 
zens, naturally  or  legally,  who  possess  every 
right  of  citizenship  in  its  fullest  degree, 
except  such  as  may  by  law  be  expressly 
taken  away  from  any  of  them.  Shul- 
750  tice  and  *Hillyard  were,  therefore, 
both  of  them  citizens  within  the  terms 
of  the  act  relating  to  grand  juries.  This 
judgment  is  in  conformity  with  the  practice 
of  the  country,  since  the  first  adoption  of 
the  constitution,  and  the  passage  of  the 
naturalization  law;  and  a  contrary  judg- 
ment could  not  fail  to  be  attended  with 
consequences  the  most  mischievous  and 
destructive  to  the  repose  of  society. 

Upon  the  first  question  adjourned,  the 
court  is  of  opinion,  that  judgment  should 
be  entered  overruling  the  demurrer,  and 
sustaining  the  replications. 

As  to  the  other  question,  the  grand  jury, 
in  their  presentment  of  the  assault  and  bat- 
tery charged  against  the  defendant,  has  set 
forth  the  offence  with  all  the  particularity 
and  formality  of  an  indictment.  The  pre- 
sentment was  subscribed  by  the  foreman  of 
the  grand  jury,  with  the  name  of  the  in- 
dividual who  was  the  prosecutor  written  at 
the  foot,  though  it  was  not  indorsed  ^*a  true 
bill"  under  the  signature  of  the  foreman, 
nor  was  it  signed  by  the  commonwealth's 
attorney.  The  process  awarded  was  to  an- 
swer the  presentment.  No  leave  was  asked 
or  granted  to  file  an  information ;  but,  dis- 
pensing with  such  proceeding,  the  prosecu- 
tion was  carried  on  uix>n  the  presentment. 
The  second  question  adjourned  to  this  court 


propounds  for  consideration,  whether  this 
practice  be  regular?  And  this  court  is  of 
opinion  that  it  is. 

Which  was  ordered  to  be  certified  Ac. 
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July,  1886. 

Oaiiilng«-SUtiitft— Constractlon-WhatU  **Hoaje  Ap- 
parteiuint  to  Tavern'*— Case  at  Bar.— The  lessee 
and  occupier  of  a  tavern,  is  also  the  occupier  un- 
der the  same  lease  of  a  store-honse.  which,  how- 
ever, is  not  within  the  curtilag-e  of  the  tavern, 
nor  used  in  any  way  with  the  tavern :  Heij>.  the 
store-honse  is  not  a  part  or  an  appurtenance  of 
the  tavern,  within  the  meaninir  of  the  statute 
ag-atnst  unlawful  ffamiuff.  1  Rev.  Code,  ch.  147. 
$16. 

Same— Same— Same— Saiiie.7-To  make  a  separate 
house  an  appurtenance  of  a  tavern,  within  the 
meaning  of  that  provision,  such  house  must  be 
used  in  connexion  with  the  tavern,  for  the  accom- 
modation of  flruests.  as  part  of  the  tavern. 

Case  adjourned  from  the  circuit  superionr 
court  of  Smyth.  Saunders  was  indicted  for 
unlawful  gaming  by  playing  with  cards. 
The  indictment  contained  two  counts;  one 
charged,  that  the  playing  took  place  at  the 
tavern,  and  the  other  at  the  store-honse,  of 
Robert  Beattie.  Plea,  not  guilty.  The  jury 
found  the  following  verdict:  **We  of  the 
jury  find,  that  the  defendant  did  play  at  a 
game  with  cards  at  the  store-house  of  Rob- 
ert Beattie  on  the  15th  February  1834:  that 
at  the  time  of  the  gaming  aforesaid  by  the 
defendant,  the  said  Beattie  was  a  duly  li- 
censed tavern  keeper  in  said  county :  that 
at  the  time  of  the  gaming  aforesaid  by  the 
defendant,  the  said  Beattie  was  the  occupier 
of  a  store-house,  in  which  he  kept  a  store 
on  the  opposite  side  of  the  middle  fork  ot 
Holston  river  from  the  tavern -house  oppo- 
site thereto,  and  about  100  yards  distant 
therefrom :  that  at  the  time  of  the  g^aming 
aforesaid,  the  banks  of  the  said  river  were 
connected  by  a  bridge  erected  between  the 
said  tavern,  and  store-house :  that  the  play- 
ing with  cards  by  the  defendant,  as  first 
herein  before  found,  took  place  in  the 
counting  room  of  the  store-house,  being  a 
room  separated  by  a  partition  only  from  the 
store-room,  and  was  during  the  day :  that 
the  said  store-house  is  not  within  the  curti- 
lage of  the  principal  tavern-house,  nor  in 
fact  appurtenant  thereto,  nor  was,  at  any 
time,  used  as  a  part  of  the  said  tavern,  but 
only  as  a  store-house  for  the  vending  of 
goods,  yet  it  was  held  by  the  said  Beattie 
at    the    same    time    with    the    tavern 

752  aforesaid,  *and  under  the  same  lease, 
he  having  then  leased  the  said  build- 
ings and  plantation  for  a  term  of  years.  If 
upon  the  above  facts,  the  said  store-house 
was  at  the  time  of  the  said  gaming,  in  law, 
a  part  of  the  said  Seattle's  tavern,  then 
we  find  the  defendant  guilty ;  if  it  was  not, 
at  the  said  time,  in  law,  a  part  of  the  said 
tavern,  then  we  find  the  defendant  not 
guilty.*'     Upon  this  verdict,  the  court  with 


*See  monographic  note  on  "Oaminff**  appended  to 
Neal  V.  Com..  23  0ratt  »17. 
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the  assent  of  the  defendant,  adjourned  to 
this  court,  this  question — what  judgment 
ought  the  court  to  render  upon  the  special 
verdict  found  by  the  jury? 

LEIGH,  J.,  delivered  the  resolution  of 
the  court.  The  verdict  submits  to  the  court, 
simply,  whether  the  store-house  was,  in 
law,  a  part  of  the  tavern  ;  and  therefore  this 
court  is  not  called  on  to  decide  whether  a 
store-house  unconnected  with  a  tavern  is  a 
public  place  within  the  meaning  of  the 
statute  against  unlawful  gaming,  1  Rev. 
Code,  ch,  147.  The  16th  section  of  that 
statute  declares,  that  every  house  of  enter- 
tainment or  public  resort  within  this  com- 
monwealth, whether  the  same  be  a  licensed 
tavern  or  not,  shall  be  deemed  and  taken  to 
be  a  tavern,  and  the  owner,  master,  keeper, 
or  occupier  of  every  such  house  shall  be 
deemed  a  tavern  keeper,  within  the  true  in- 
tent and  meaning  of  the  statute,  and  the 
owner,  master,  keeper  or  occupier  of  any 
tavern,  licensed  or  unlicensed,  shall  more- 
over tie  deemed  to  be  the  owner,  master, 
keeper  or  occupier  of  every  house,  out 
house,  booth,  harbour,  garden  and  other 
place,  within  the  curtilage  of  the  principal 
house,  tavern,  messuage  or  tenement,  or  in 
any  wise  appurtenant  thereto,  or  at  any 
time  held  therewith.  In  this  case,  the 
atore-houae  was  not  within  the  curtilage, 
nor   was    it   used  in  any  manner  with  the 


tavern ;  and  it  cannot  therefore  be,  a  part 
of  the  tavern,  unless  it  is  made  so  by  the 
words  *  'appurtenant  thereto,  or  at  any  time 
held  therewith,"  used  in  the  statute.  These 
words  are  very  broad,  and  if  taken  in  their 
literal  meaning,  would  make  this  store- 
house a  part  of  the  tavern,  since  the  store- 
house was  held  at  the  time  of  the  gaming 
by  the  keeper  of  the   tavern.     But  it  would 

be  improper,  in  putting  a  construction 
753      *upon    these    words,   to   give  to  them 

their  literal  meaning ;  for  if  we  were 
to  do  so,  every  house  however  remote  from 
the  tavern  would  be  a  part  of  it,  if  held  at 
the  same  time  with  the  tavern  by  the  keeper. 
And  we  are  of  opinion,  that  the  true  con- 
struction of  the  statute  requires,  that  the 
words  "appurtenant  thereto  or  at  any  time 
held  therewith"  should  be  held  to  make 
only  such  houses  as  are  used  in  connection 
with  the  principal  tavern  for  the  con- 
venience or  accommodation  of  guests,  a 
part  of  the  tavern.  But  the  court  does  not 
mean  by  any  thing  in  this  opinion,  to  in- 
timate, that  a  house  in  the  occupation  of  a 
tavern  keeper,  to  which  guests  resort  for 
the  purpose  of  gaming,  would  not  be  a  part 
of  the  tavern. 

The  court  is  of  opinion,  and  doth  decide, 
that  judgment  ought  to  be  given  for  the 
defendant  upon  the  special  verdict.  Which 
is  ordered  to  be  certified  &c. 
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ABANDONMENT. 

See  Specific  execution  No.  8,  and 
Payne  v.  Graves, 


561 


ACJCOUNT. 
L  Equitable  jurisdiction. 

1.  S.  a  master  carpenter,  having  been  employed 
to  build  a  house  for  O.  and  the  terms  of  the  con- 
tract beinff  expressed  in  two  agreements  between 
the  parties,  which  were  left  in  the  hands  of  O.  the 
employer,— brings  action  at  law  against  G.  on  the 
agreements:  and  his  counsel,  finding  it  necessary, 
and  it  beiniT  in  fact  necessary,  to  have  copies  of  the 
agreements  in  order  to  frame  his  declaration,  re- 

?iuires  G.  to  furnish  copies  thereof:  G.  refuses  to 
urnishthem:  whereupon.  S.  dismisses  his  action 
at  law,  and  files  a  bill  in  equity,  prayinsr  an  account 
and  a  decree  for  the  balance  due  for  the  work  done: 
Held,  the  case  is  properly  relievable  in  equity. 
Sturtevant  v.  Goode,  83 

IL  Decree  for  defendant  for  balance  due. 

2.  In  creneral,  wherever  a  plaintiff's  bill  renders 
an  account  necessary,  the  account  should  be  or- 
dered for  both  parties,  and  both  become  actors,  so 
that  If  a  balance  be  found  due  to  the  defendant,  it 
ouffht  to  be  decreed  to  him. 

Payne  v.  Graves.  Ml 

8.  See  Specific  execution  No.  4.  and       S.  C,       561 

in.  Account  of  administration. 
4  When  such  account  is  unnecessary.    See  Exec- 
utors &  administrators  No.  10. 11,  and 

Dabney's  adm'r  &  al.  v.  Smith's  legatees,  13 

5.  Refusal  of  such  account  after  ffreat  lapse  of 
time.    See  Lapse  of  time  No.  2.  8,  and 

Parks's  adm'r  &  heirs  v.  Rucker,  140 

Carr's  adm'r  &  legatees  v.  Chapman's  lega- 
tees, 164 
ACQUIESCENCE. 

1.  See  Vendor  &  vendee  No.  11,  and 

Bierne  &  another  v.  Ersklne,  50 

2.  See  Lapse  of  time  No.  1.  2,  8,  and 

Colvertv.  Millstead's  adm'x.  88 

Parks's  adm'r  &  heirs  v.  Rucker,  140 

Carr's  adm'r  &  legatees  v.  Chapman's  lega- 
tees. 164 
ACTION. 

1.  See  Assumpsit  No.  1,  and 

Noyes  and  another  v.  Cooper,  186 

2.  See  Eleirlt.  and 

Wilson  V.  Jackson's  adm'x,  102 

3.  See  Joinder  of  action,  and 

Eib  V.  Pindall's  ex'x,  100 

4.  See  Payment  No.  4,  5,  and 

Mayor  &c.  of  Richmond  v.  Judah,  805 

5.  See  Prison  bounds,  and 

Carthrae  and  another  v.  Clarke,  268 

ACTS  OF  ASSEMBLY. 
See  Statutes  cited  and  construed. 

ACTS  OP  CONGRESS. 
Authentication.  See  Congress,  and 
TayloB^s  adm'r  v.  Bank  of  Alexandria.  471 

ADMINISTRATION. 
What  belongs  to  decedent's  estate  as  unconverted. 
See  Executors  &  administrators  No.  2.  and 

PuUiam  V.  Winston  and  another,  824 

ADMISSION. 
What  is  not  admitted  though  not  denied  by  the 
answer.    See  Answer  No.  2,  Dismission  No.  2,  and 
Cropper  v.  Burtons  and  others,  426 

Miller  v.  Arsryle's  ex'or  and  others,  460 

ADVERSARY  POSSESSION. 
An  equitable  title  to  land  asserted  against 
756  the  holder  of  the  legal  title,  is  barred  by  *an 
adversary  possession  of  more  than  20  years 
held  by  the  claimant  of  the  legal  title,  the  claimant 
of  the  equity  having  full  knowledge  of  such  pos- 
session from  its  commencement  and  beinr  under 
no  disability. 

Cresap  v.  M'Lean  and  another,  881 

AGENT. 
See  Principal  &  agent 


AGREEMENT. 
See  Contract 

ANSWER. 

1.  If  a  matter  appear  in  the  answer  of  a  defend- 
ant in  equity,  which  is  nowise  alleg-ed  in  the  bill,  it 
cannot  Justify  a  decree  for  plaintifF  against  defend* 
ant  thouffh  it  mig^ht  have  been  ground  for  such 
decree  if  it  had  been  alleged  in  the  bill:  per  Bbock- 

ENBBOUOH.  J. 

Eib  V.  Martin,  18S 

Where  a  material  alleiration  though  not  denied  is 
not  admitted  by  the  answer. 

2.  A  bond  executed  by  B.  to  C.  is  assigned  by  C.  to 
W.  who  brings  suit  on  it  ag-ainst  B.  recovers  jndir- 
ment  and  sues  out  execution  without  effect:  then 
C.  the  oblisree  files  a  bill  in  chancery  in  the  county 
court  against  B.  the  obllffor  and  others,  to  set  aside 
a  conveyance  made  by  B.  of  land,  on  the  ground 
that  the  conveyance  is  fraudulent  and  void  as 
against  B.'s  creditors:  In  which  bill  he  alleg-es,  that 
he  has  paid  his  assiirnee  W.  the  amount  due  on  his 
judgment  against  B.  and  so  claims  to  stand  in  W.'s 
place,  and  to  have  the  benefit  of  his  judgment;  the 
defendants  answer,  and  deny  the  imputed  fraud, 
but  say  nothiuffas  to  the  allegation  of  the  bill  that 
plaintiff  had  paid  W.  the  amount  of  his  Jud^rment 
affainst  B.  and  there  is  no  proof  of  such  payment 
having  been  made:  the  county  court  holding^  the 
conveyance  fraudulent  sets  the  same  aside,  and 
decrees  a  sale  of  the  whole  land  to  satisfy  the  debt 
claimed  by  plaintiff:  upon  appeal  to  superiour 
court  of  chancery,  chancellor  reverses  decree,  and 
dismisses  the  bill,  because  there  is  no  proof  that 
plaintiff  had  paid  W.  the  amount  of  his  judgment 
against  B.  and  so  plaintiff  does  not  appear  to  be  a 
creditor  by  judgment:  Held,  1.  the  decree  of  the 
county  court  is  erroneous,  because  the  material  al- 
legation of  plaintiff's  payment  to  W.  of  the  amount  of 
his  judgment  ag-ainst  B.  though  not  denied  by  the 
answer,  was  not  thereby  admitted,  but  ouirht  to 
have  been  proved:  but  2.  the  decree  of  the  chancel- 
lor is  also  erroneous  in  dismissing  the  bill  for  want 
of  such  proof— he  ousrht  to  have  retained  the  cause, 
or  remanded  it  to  county  court  to  give  plaintiff  op- 
portunity to  adduce  the  proof. 

Cropper  v.  Burtons  and  others,  426 

8.  See  Dismission  No.  2.  and 

Miller  V.  Argyle's  ex'or  and  others.  460 

Effect  of  answer  as  evidence  for  or  against 
codefendant 
4.   See  Purchaser  No.  1,  Gaming  No.  1,  and 

Crenshaw's  adm'r  v.  Clark  and  others,  65 

Dade's  adm'r  v.  Madison,  401 

APPEAL. 
An  appeal  taken  to  the  court  of  appeals  prior  to 
the  statute  of  February  1825,  Supp.  to  Rev.  Code.  ch. 
08,  was  dismissed  after  the  statute  passed,  for  want 
of  sufficient  security:  Heu).  appellants  are  not  en- 
titled either  to  have  the  appeal  reinstated,  or  to 
have  a  new  appeal  allowed,  on  the  terms  provided 
by  that  statute,  namely,  on  giving  security  for  costs 
only,  and  takinir  the  appeal  without  a  supersedeas 
to  the  decree. 

Sites  and  others  v.  Wieland,  80 

APPEARANCE  BAIL. 
Relief  in  equity  against  judgment 
Appearance  bail,  upon  a  writ  in  debt  in  a  hustings 
court  being  taken  by  serjeant  plaintiff  sends  a 
written  order  to  the  clerk  to  dismiss  the  suit  at  de- 
fendant's costs,  beiuff  inducejl  to  grive  the  order 
upon  a  promise  of  defendant  to  give  security  for 
the  debt:  which  promise  he  fails  to  fulfil,  and  there- 
upon plaintiff  countermands  the  order  of  dismis- 
sion: meanwhile,  defendant  absconds:  the  hustings 
court  discharges  the  bail:  plaintiff  appeals  from  the 
order  discharging  the  bail  to  the  circuit  court 
which  reverses  it,  and  enters  judgment  for  the  debt 
against  the  defendant  and  the  bail:  then,  the  bail 
files  a  bill  in  equity,  shewing  that  the  defendant 
had  just  set-offs  afirainst  the  debt,  which,  if  he  had 
not  been  precluded,  by  the  course  of  the  proceed- 
ings at  law,  from  defending  the  suit  would  have 
been  shewn  and  would  have  sufficed  to  extluirulsh 
the  debt:  Held,  the  court  of  equity  has  jurisdiction 
to  relieve  the  plaintiff  in  equity  against  the  Judg- 
ment at  law:  dissentienteCAHB,  J. 

Mann  v.  Drewry,  96 
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♦APPELLATE  JURISDICTION. 


1.  An  appellant  cannot  complain  of  errors 
beneficial  to  himself. 

Eib  V.  Pindairs  ex'x.  lOG 

1  Wben  objections  to  competency  of  evidence  will 
not  be  allowed  in  appellate  court  See  Evidence 
Na  8, 8,  and 

Col  vert  V.  Millstead's  adrnX  88 

Baxter  v.  Moore,  S19 

1  Wbat  decree  should  be  made  by  appellate  court 

on  reversing  decree  for  plaintiff,  where  a  material 

allegation  of  the  bill  is  not  proved.    See  Answer  No. 

8.  Dismission  No.  2,  ant 

Cropper  v.  Burtons  and  others,  426 

miler  V.  Argyle's  ex'or  and  others,  460 

ARBITRATION  AND  AWARD. 

In  assumpsit  upon  an  award  founded  on  a  parol 
submission,  aod  the  general  issue  pleaded,  it  is  com- 
petent to  the  defendant  to  adduce  proof,  at  the  trial, 
that  his  submission  to  arbitration  was  procured  by 
fraud. 

Bierly  v.  Williams,  700 

ARDENT  SPIRITS. 
Indictment  for  retailing-. 
At  the  trial  of  an  indictment  for  retailing-  ardent 
spirits  without  license,  "to  persons  to  the  Jurors  un- 
known.*' defendant  offers  proof  that  the  persons  to 
whom  he  sold  the  same  were  known  to  the  grand 
Jury  at  the  time  the  indictment  was  found:  Held. 
this  is  not  a  material  variance  between  the  proof 
and  the  charg-e  in  the  indictment;  for  it  is  not 
necessary  in  indictments  for  such  offence  to  name 
the  person  to  whom  the  liquor  was  sold,  and  so  the 
words  "to  persons  to  the  jurors  unknown"  are  sur- 
plusage. 

Hulstead  v.  Commonwealth,  724 

ASSAULT  AND  BATTERY. 

When  information  on  presentment  for   assault 
and  battery  may  be  dispensed  with.    See  Indict- 
ments, informations  and  presentments  No.  7,  and 
Commonwealth  V.  Towles,  748 

ASSETS. 
What  is  regarded  in  equity  as  unconverted  by 
administrator.    See  Executors  &  administrators  No. 
8.  and 

Pulliam  V.  Winston  and  another.  824 

ASSIGNMENT. 

1.  In  1806.  M.  by  obligation  under  seal,  promises  to 
pay  W.  $120.  out  of  a  note  of  E.  to  H.  payable  in  1807. 
so  soon  as  the  money  can  be  got  from  E.—the  note 
of  £.  to  H.  haviDiT  been  assigned  by  H.  to  M.  and 
belnffthen  held  by  him:  Heu).  this  obllfiration  of 
M.  to  W.  is  no  assiirnment  or  transfer  of  E.'s  note  to 
W.  and  ffives  him  no  claim,  at  law  or  in  equity, 
against  £. 

Eib  V.  Martin,  182 

1  Assignment  of  gaming-  debt  See  Gaming  No.  1, 
and 

Dade's  adm'r  v.  Madison.  401 

8.  Estoppel  to  allege  payment  to  asslirnor  before 
assignment    See  Estoppel  No.  1,  and 

Davis's  adm'r  v.  Thomas  Ac..  1 

4.  Equitable  set-off  ag-ainst  assignee  of  Insolvent 
assignor.    See  Set-off  No.  1,  and 

Feazle  v.  Dillard  and  another,  80 

5.  Dismission  of  injunction  ag-ainst  assignee,  with- 
out prejudice  to  suit  against  assignor.  See  Dismis- 
sion No.  1,  and 

Lockridgre  v.  Sharrot  and  another,  870 

ASSUMPSIT. 

1.  C  havlngr  sued  out  a  ca.  sa.  against  M.  for  debt, 
and  M.  being-  in  custody  under  the  process.  N.  and 
W.  undertook  and  promised  to  C.  that  if  he  would 
suffer  M.  to  g-o  at  large,  for  a  short  time  specified, 
they  would  deliver  him  into  custody  afirain  under 
the  process,  or  would  pay  C.  the  amount  of  the  debt: 
N.  and  W.  fail  to  deliver  M.  Into  custody:  in  assump- 
sit brought  by  C.  against  N.  and  W.  upon  this  prom- 
ise. Held,  C.  is  entitled  to  recover  the  amount  of 
H.'s  debt  of  N.  and  W.— the  objection  to  the  promise 
not  beingr  in  writing-,  having  been  expressly  waived. 

Noyes  and  another  v.  Cooper.  186 

1  What  Is  competent  evidence  on  non  assumpsit 
See  Arbitration  &  awards,  and 

Bierly  v.  WilUams.  700 

AUTHENTICATION. 
Of  acts  of  congress.    See  Congress,  and 
Taylor's  adm'r  v.  Bank  of  Alexandria, 

AWARD. 
See  Arbitration  &  award. 
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BAIL.      . 
Equitable  relief  to  appearance  b%Il.    See  Appear- 
ance bail,  and 

Mann  v.  Drewry,  296 

768  ♦BAILMENT. 

Quaere,  what  bailment  is  fraudulent  as 
affainst  creditors  of  bailee?  See  Fraudulent  aliena- 
tions No.  4,  and 

Leslie's  ex'or  v.  Brlffffs.  d 

BANKS. 

1.  That  the  usare  of  banks  in  Virginia  in  disconot- 
ing  notes  is  not  usurious,  see  Usury  No.  1,  and 

Crump  V.  Nicholas  and  another,  251 

2.  Counterfeiting  or  passing  counterfeit  bank 
notes  or  checks.  See  Forging  &  uttering  No.  1, 2,  8, 
4,  and 

Hendrickv.  Commonwealth,  708 

Murry  v.  Commonwealth,  720 

BILL  OF  SALE. 
When  valid  without  delivery  of  possession.    See 
Fraudulent  alienations  No.  2,  and 

Kroesen  v.  See  vers  Ac.,  434 

BOND. 

1.  Validity  of  prison  bounds  bond.  See  Prison 
bounds,  and 

Carthrae  and  another  v.  Clarke.  26S 

2.  What  bond  Is  no  extinguishment  of  simple  con- 
tract debt    See  Extinguishment,  and 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

BOUNDARY. 
Equitable  Jurisdiction. 

1.  A  court  of  equity  has  no  jurlsdictiou  to  settle 
the  title  and  bounds  of  lands  between  adverse 
claimants,  unless  the  plaintiff  has  some  equity 
ag-ainst  the  party  claiming  adversely  to  him. 

Lange  v.  Jones.  102 

2.  Therefore,  upon  a  bill  in  equity  by  vendee 
affainst  vendor  and  a  third  person,  for  specific 
execution  of  contract  for  sale  of  land,  alleging* 
that  part  pf  the  land  sold  Is  in  possession  of  and 
claimed  by  such  third  person,  and  praying  that 
the  riffhts  of  the  vendor  and  the  confiictin?  claim- 
ant may  be  ascertained,  and  if  the  vendor  has.no 
riffht  to  the  part  of  the  land  held  by  the  conflicting- 
claimant  that  a  proportionate  abatement  should 
be  made  from  the  purchase  money  contracted  to 
be  paid  by  vendee:  Held,  the  court  of  equity  can- 
not properly  entertain  such  a  bill  as  to  the  con- 
flicting claimant  S.  C.       192 

Leffal  title  according  to  bounds  in  patent 
8.  See  Patent  No.  1,  and 
Cresap  v.  M'Lean  and  another,  881 

Correction  of  mistake  in  conveyance. 
4.  See  Vendor  &  vendee  No.  8,  and 
Key  tons  v.  Brawfords.  89 

BOUNDS  BOND. 
Validity.    See  Prison  bounds,  and 
Carthrae  and  another  v.  Clarke,  268 

CAPIAS  AD  SATISFACIENDUM. 
Concerning  contract  to  redeliver  the  debtor  Into 
custody  or  pay  the  debt,  see  Assumpsit  No.  1.  and 
Noyes  and  another  v.  Cooper,  186 

CHATTEL. 

1.  Quaere,  whether  an  interest  in  remainder  In 
personal  chattels  can  be  taken  in  execution  under  a 
fLfa.? 

Leslie's  ex'or  v.  Brings,  6 

2.  What  title  passes  by  sale  under  fl.  fa.  See  Fieri 
facias  No.  1.  and  S.  C       6 

8.  When  a  bill  of  sale  Is  srood  without  delivery  of 

possession.    See  Fraudulent  alienations  No.  2,  and 

Kroesen  v.  Seevers  Ac,  434 

4.  Registry  of  mort^agre.    See  Mortffagres  &  trusts 

No.  18.  and 

Lane  v.  Mason,  520 

6.  Before  the  late  statute  of  1884-6.  ch.  60,  a  testa- 
ment of  personal  estate  might  be  well  proved  by  a 
single  witness. 

Worsham's  adm'r  v.  Worsham's  ex'or,  58» 

CIRCUIT  SUPERIOUR  COURTS. 

1.  To  what  judgment  of  circuit  court  a  writ  of 
error  lies  from  general  court  See  Criminal  J  urls- 
dictlon  No.  1.  and 

White  V.  Klnff  and  M'Call.  726 

2.  That  no  writ  of  error  lies  from  circuit  court  to 
judgment  of  a  court  of  oyer  and  terminer,  convirt- 
Ingr  a  free  nesrro  of  felony,  see  Oyer  &  terminer,  and 

Anderson  v.  Commonwealth,  740 

CODEFENDANTS. 
Effect  of  answer  of  one  defendant  as  evidence  for 
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or  afirainst  another.    See  Purchaser  No.  1,    Oaming' 
No.  1,  and 

Crenshaw's  adm'r  v.  Clark  and  others,  86 

Dade's  adm'rs  ▼.  Madison,  401 

COMMISSION  MERCHANT. 

lilabllity  to  principal.    See  Principal  &  a^ent,  and 

Johnson  &  Dusfffers  v.  O'Hara,  460 

750  ♦COMMONWEALTH. 

See  titles  Escheat,  Monstrans  de  droit,  Patent 
COMPETENCY  OF  EVIDENCE. 
See  Evidence  II. 

CONCURRENT  JURISDICTION. 
Ouster  of  equitable  jurisdiction  by  prior  litigation 
at  law.    See  Equitable  jurisdiction  No.  2,  and 

Harvey  v.  Fox,  444 

CONDITIONAL  SALE. 
What  shall  be  construed  a  conditional  sale. 

1.  A  bill  of  sale  of  a  slave  is  made  for  a  full  con- 
sideration actually  paid  at  the  time:  but  vendee 
executes  a  separate  obligation  to  vendor,  binding 
himself,  if  vendor  will  repay  him  the  purchase 
money  with  interest  within  a  year,  vendee  will 
redeliver  the  slave  to  him;  and  it  does  not  appear 
that  the  contract  arose  out  of  any  treaty  for  a  loan 
of  money,  and  security  for  payment  of  debt:  Held, 
the  contract  is  a  conditional  sale,  and  not  a  mort- 

Kroesen  v.  Seevers  Ac.,  484 

2.  See  Unconscionable  bargain  No.  1,  and 

Hyde  v.  Nick,  880 

CONGRESS. 
Authentication  of  acts. 
The  printed  copies  of  the  acts  of  congress,  distrib- 
uted to  the  executives  of  the  several  states  to  be 
distributed  amonr  the  people,  are  proper  evidence 
of  the  statutes  therein  contained,  without  other 
authentication. 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

CONTINUANCE. 
A  prisoner  indicted  of  felony  makes  affidavit  that 
he  has  four  material  witnesses,  who  are  absent  and 
resident  in  other  states,  without  naming  them,  or 
statinff  that  he  had  made  any  effort  to  procure 
their  attendance,  or  that  he  expected  to  be  able  to 
procure  their  attendance;  and  thereupon  prays  a 
continuance:  Hblj),  the  motion  for  a  continuance 
was  properly  overruled. 

Hurd  V.  Commonwealth,  715 

CONTRACT. 
I.  Construction. 

1.  Whether  a  sale  of  land  be  a  sale  by  the  acre,  or 
a  sale  in  gross,  is  a  question  of  intention  of  the  par- 
ties to  the  contract,  to  be  collected  from  all  the  cir- 
cumstances of  the  transaction. 

Keytons  v.  Brawfords,  80 

2.  What  is  a  sale  by  the  acre.  See  Vendor  & 
vendee  No.  11.  and 

Bieme  and  another  v.  Ersklne,  SO 

3.  What  shall  be  construed  a  conditional  sale. 
See  Conditional  sale  No.  1,  Unconscionable  bargain 
No.  1,  and 

Kroesen  v.  Seevers  Ac..  484 

Hyde  v.  Nick,  880 

4.  What  is  part  of  a  deed.  See  Deed  No.  1.  and 
Stone  V.  Hansbrouffh,  482 

5.  What  constitutes  partnership.  See  Partner- 
ship No.  1,  and 

Brown's  ex'or  v.  Hiffirinbothan  &  Co.,  688 

0.  What  constitutes  relation  of  principal  and 
surety.    See  Principal  &  surety  No.  1,  and 

Baxter  v.  Moore,  210 

7.  What  constitutes  relation  of  cosureties.  See 
Principal  &  surety  No.  0.  8,  and 

Harrison  v.  Lane  and  others,  414 

Perrins  v.  Rag-land,  662 

IL  Validity. 

8.  See  Assumpsit  No.  1,  and 

Noyes  and  another  v.  Cooper,  180 

0.  See  Fraudulent  alienations. 

10.  See  Prison  bounds,  and 

Carthrae  and  another  v.  Clarke,  208 

11.  See  Specific  execution  No.  1,  and 
Williams  v.  Lewis,  080 

12.  See  Unconscionable  bargain  No.  2,  and 

Hyde  V.  Nick,  880 

18.  See  Usury  No.  1,  and 
Crump  V.  Nicholas  and  another,  261 

CONTRIBUTION. 

Among  cosureties.  See  Principal  &  surety  No.  0, 
7,  8.  and 

Harrison  v.  Lane  and  others,  414 

Langford's  ex'or  v.  Perrin,  652 

Perrins  v.  Ragland,  662 


CONVERSION. 


See  Executors  &  administrators  No.  2,  Principal  A 
ag-ent,  and 

Pulliam  V.  Winston  and  another,  824 

Johnson  &  DnggerB  v.  O'Hara,  456 

CONVEYANCE. 

1.  What  indorsement  is  part  of  the  deed.  See 
Deed  No.  1,  and  Stone  v.  Hansbrough.  422 

2.  Patent  conveys  legal  title  according  to  the 
metes  and  bounds,  though  it  purport  to  convey  less 
quantity  of  land.    See  Patent  No.  1.  and 

Cresap  v.  M'Lean  and  another,  881 

700        •8.  Correction   of    mistake   in  conveyance. 

See  Vendor  &  vendee  No.  8,  and 

Keytons  v.  Brawfords.  SO 

4.  Recording-  deed  of  mortff afire.    See  Mortgraffes 

&  trusts  No.  18.  and 

Lane  v.  Mason,  620 

CORPORATION. 

1.  A  corporation  of  the  district  of  Columbia,  or  of 
any  state  of  the  union,  and  even  a  forelgm  corpora- 
tion, may  maintain  suits  in  the  courts  of  Virginia. 
Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

8.  It  is  not  necessary  for  such  corporation  to  shew 
in  its  declaration  how  it  was  incorporated:  it  may 
prove  that  it  is  incorporated  under  the  general 
issue.  S.  a.       47t 

8.  Payment  to  a  corporation  under  mistake  of  law 
cannot  be  recovered  back.  See  Payment  No.  4,  5, 
and 

Mayor  &c  of  Richmond  v.  Judah.  806 

COSTS. 

1.  On  partial  dissolution  of  injunction  to  judgment. 
See  Injunction  No.  8.  and 

Donally  v.  Ginatt's  adm'r.  860 

2.  On  reversiufir  decree  of  dismission,  for  omitting 
to  provide  that  it  shall  be  without  prejudice.  See 
Dismission  No.  1,  and 

Lockridffe  v.  Sharrot  and  another,  870 

COUNTERFEITING. 
See  Forflriuff  &  uttering. 

COUNTY  AND  CORPORATION  COURTS. 

1.  See  Examining-  court,  and 

Hurd  V.  Commonwealth,  716 

2.  See  Oyer  A  terminer,  and 

Anderson  v.  Commonwealth,  740 

CREDIT  OF  WITNESS. 
A  new  trial  ou^ht  not  to  be  granted,  to  enable  the 
party  agrainst  whom  the  verdict  is  rendered,  to 
impeach  the  credit  of  a  witness  examined,  at  the 
trial. 

Bruffhv.  Shanks.  606 

CRIMINAL  JURISDICTION. 

I.  What  is  a  criminal  prosecution. 

1.  An  act  of  assembly  empowers  a  county  court  to 
issue  a  writ  of  ad  quod  damnum,  and  to  give  leave 
to  an  individual  to  make  a  dam  across  a  river  which 
is  a  public  highway,  as  if  it  was  not  a  public  higrh- 
way,  provided  he  shall  not  be  entitled  to  the  benefit 
of  the  act,  unless  he  make  in  his  dam,  and  keep  in 
repair,  a  lock  or  slope  for  the  passagre  of  fish,  boats 
&c.  and  the  act  constitutes  the  county  court  judges 
of  the  sufficiency  of  the  lock  or  slope,  with  power  to 
abate  the  dam  as  a  nuisance,  if.  after  three  months 
notice  entered  of  record,  the  lock  or  slope  shall.  In 
its  opinion,  be  insufficient;  the  dam  is  erected  by 
leave  of  the  court;  notice  is  given  by  two  Individ- 
uals, and  entered  of  record,  of  a  motion  to  abate  the 
dam  as  a  nuisance,  because  raised  higher  than 
authorized,  and  because  no  sufficient  lock  or  slope: 
and  on  that  motion  the  county  court  orders  dam  to 
be  abated  as  a  nuisance,  and  the  circuit  superiour 
court  affirms  the  order:  Hxld,  1.  This  is  a  criminal 
prosecution,  and  a  writ  of  error  lies  from  the  g^en- 
eral  court  to  the  order  of  the  circuit  superiour  court, 
affirming  order  of  county  court.  2.  The  act  does  not 
authorize  the  proceeding  by  motion  in  the  name 
and  behalf  of  individuals,  upon  notice  given  by 
them.  8.  The  county  court,  adjudging  that  the  dam 
was  raised  too  high,  and  that  there  was  no  sufficient 
lock  or  slope,  had  authority  to  give  the  proprietor 
reasonable  time  to  reduce  his  dam  to  the  proper 
heiffht.  and  to  construct  a  sufficient  lock  or  slope. 

White  V.  KiufiT  and  M'Call,  728 

n.  Jurisdiction  of  state  courts. 

2.  See  Forgiuff  &  uttering  No.  2,  and 

Hendrick  v.  Commonwealth,  708 

III.  Error  to  oyer  and  terminer. 
8.  See  Slaves,  free  negroes  and  mulattoes  No.  7, 
and 

Anderson  v.  Commonwealth,  740 
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CRIMINAL  PROCEEDINGS. 
See  titles  Ardent  spirits;  Continnance;  Criminal 
jnrisdiction  No.  1;  Examininff  court;  Forping-  & 
ottering- :  Gaming  No.  2.  3;  Grand  jury;  Indict- 
ments, informations  &  presentments  No.  7;  Jurors; 
Slaves,  free  negroes  &  mulattoes  No.  6. 7. 

DAMAGES. 
No  interest  allowed  on  damages  in  tort    See  Tort, 
and 

Bmgta  V.  Shanks,  608 


DEBT. 
See  Joinder  of  action,  and 
Elb  v.  Pindall's  ez'z. 
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7C1  •DECEDENT'S  ESTATE. 

Wliat  belongs  to  estate    of  decedent.    See 
Executors  &  administrators  No.  2,  and 

PuUiam  v.  Winston  and  another,  824 

DECLARATION. 
What  It  should  set  forth.    See  Corporation  No.  8. 
Drawer  &  endorser  No.  1,  and 

Taylor's  adm'r  t.  Bank  of  Alexandria,  471 

Watkins  ▼.  Crouch  &  Co.,  522 

DECREE. 

1.  No  decree  can  be  made  on  matter  appearing  in 
answer  only.    See  Answer  No.  1,  and 

Eib  ▼.  Martin.  182 

2.  What  decree  is  erroneous  for  want  of  proper 
parties.    See  Parties  in  chancery  No.  1,  and 

Kinir  adm'r  &c.  and  others  ▼.  Ashley.  408 

S.  Decree  for  defendant  for  balance  on  account 
See  Account  No.  2,  Specific  execution  No.  4,  and 
Payne  v.  Graves,  561 

4.  Decree  against  infant    See  Infant  and 
Jackson's  adm'x  and  heirs  v.  Turner,  110 

5.  Decree  on  dissolving,  as  to  the  assignee,  injunc- 
tion to  judgment  for  assigned  gaming  debt  See 
Gaming  No.  1,  and 

Dade's  adm'r  v.  Madison,  401 

6.  Decree  on  notice  and  motion,  under  reservation 
in  former  decree.  See  Executors  &  administrators 
No.  18.  and 

Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees, 18 

7.  When  decree  of  dismission  should  be  without 
prejudice.    See  Dismission  No.  l,  and 

Lockridire  v.  Sharrot  and  another,  376 

8.  Practice  on  reversing  decree  for  plaintiff  where 
material  allegation  is  unproved.  See  Answer  No. 
2.  Dismission  No.  2.  and 

Cropper  v.  Burtons  and  others.  426 

Miller  V.  Argyle's  ex'or  and  others,  460 

DEED. 
I.  What  indorsement  is  part. 

1.  Upon  a  deed  of  conveyance  of  land  from  B.  to 
L.  there  is  a  writing  indorsed  and  signed  by  L.  the 
bar^nee,  importing  that  "it  is  understood  that 
two  acres  of  land  in  the  deed  conveyed,  having  been 
heretofore  applied  for  the  erection  of  a  church,  are 
excepted  in  the  deed,  and  are  to  be  located  in  the 
most  convenient  spot  near  the  cross  roads;*'  B  the 
bargainor  conveys  two  acres  of  land  near  the  cross 
roads,  by  metes  and  bounds,  to  S;  and  H.  claiming 
under  L.  brings  ejectment  for  the  two  acres  of  land 
against  S.  claiming  under  B.— Hbld.  the  writing 
Indorsed  on  the  deed  from  B.  to  L.  is  part  of  the 
deed.  and.  not  a  distinct  executory  contract;  and, 
therefore,  the  defendant  in  ejectment  giving  B's 
deed  to  L.  in  evidence,  has  a  right  to  give  in  evi- 
dence the  writing  indorsed  thereon  also. 

Stone  V.  Hansbrough,  422 

n.  Correction  of  mistake. 

2.  See  Vendor  and  vendee  No.  8,  and 

Key  tons  v.  Brawf ords,  80 

IIL  Registry. 
8.  See  Mortgages  and  trusts  No.  18,  and 
Lane  v.  Mason,  520 

IV.  Fraudulent  deeds. 
4.  See  PraudtLlent  alienations. 
DELIVERY. 
When  delivery  of  chattel  sold  may  be  dispensed 
with.    See  Fraudulent  alienations  No.  2,  and 

Kroesen  v.  Seevers  &c..  484 

DEMURRER. 
What  is  cnred  on  general  demurrer  to  replication. 
See  Jeofails,  and  «,     ,_ 

Carthrae  and  another  v.  Clarke.  868 

DEPOSITION. 
Concerning  competency  of  depositions,  and  when 


objections  on  that  ground  are  too  late  in  appellate 

court,  see  Evidence  No.  2.  8.  and 

Colvert  V.  Millstead's  adm'x.  88 

Baxter  v.  Moore.  210 

DEVASTAVIT. 
Enquiry  into  devastavit  of  administrator's  estate 
not  necessary  previous  to  decree  against  his  sure- 
ties.   See  Executors  &  administrators  No.  11,  and 
Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees, 18 


DEVISE. 


See  Will. 
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•DISCOUNT. 
That  the  usage  of  the  banks  in  Virginia  in 
discounting  notes  is  not  usurious,  see  Usury  No.  1, 
and 

Crump  V.  Nicholas  and  another,  261 

DISCOVERY. 
See  Account  No.  1.  and 
Sturtevant  v.  Goode.  88 

DISMISSION. 
I.  Dismission  without  prejudice. 

1.  Upon  a  bill  against  two  persons,  namely,  the 
assignor  and  assignee  of  a  debt  for  which  judgment 
has  been  recovered  at  law  against  the  plaintiff  In 
equity,  praying  an  injunction,  the  assignee  appears 
and  answers,  but  the  assignor  is  not  brought  before 
the  court  by  regular  process;  it  turns  out  that  the 
plaintiff  has  no  just  claim  to  relief  against  the 
assignee,  but  enough  appears  to  shew  that  he  may 
have  a  just  claim  against  the  assignor,  for  the 
amount  due  on  the  judgment;  and  the  court  dis- 
solves the  injunction,  and  dismisses  the  bill,  gener- 
ally: HsLD,  the  decree  should  have  been  without 
prejudice  to  any  suit  of  the  plaintiff  against  the 
assignor;  and  the  decree  being  general,  it  shall  be 
reversed  for  that  cause,  and  a  decree  without  prej- 
udice &c.  entered;  yet  the  appellee  (the  assignee) 
shall  have  his  cost  in  this  court 

Lockridge  v.  Sharrot  and  another.  S76 

II.  Error  in  dismissing  bill  for  want  of  proof. 

2.  A  material  fact  alleged  in  a  bill  In  chancery  in 
a  county  court  is  not  denied  in  the  answer,  and 
there  is  no  proof  of  it;  the  county  court  makes  a 
decree  founded  on  the  allegation  of  the  fact  in  the 
bill;  the  superiour  court  of  chancery  reverses  the 
decree,  and  dismisses  the  bill:  Hei^d,  the  chan- 
cellor properly  reversed  the  decree,  but  he  ought 
not  to  have  dismissed  the  bill;  he  should  have 
retained  the  cause,  and  given  the  party  an  oppor- 
tunity to  supply  the  defect  of  proof. 

Miller  V.  Argyle's  ex'or  and  others,  46G 

8.  See  Answer  No.  2,  and 
Cropper  v.  Burtons  and  others,  42d 

ni.  Dismission  after  dissolving  injunction. 

4.  See  Injunction  No.  6,  and 

PuUiam  V.  Winston  and  another,  824 

IV.  Dismission  of  appeaL 

5.  See  Appeal,  and 

Sites  and  others  v.  Wieland,  80 

DISTRIBUTION. 
That  after  great  lapse  of  time  an  Incomplete  dis- 
tribution cannot  be  impeached,  see  Lapse  of  time 
No.  1,  and 

Colvert  V.  Millstead's  adm'x,  88 

DRAWER  AND  ENDORSER. 
I.  What  is  necessary  to  charge  endorser. 

1.  In  an  action  against  maker  and  indorser  of  a 
note  negotiable  and  payable  at  the  Farmers  bank  of 
Virginia,  it  is  not  necessary  to  aver  and  prove  due 
presentation  of  the  note  and  demand  of  payment  at 
that  bank,  in  order  to  entitle  plaintiffs  to  recover  of 
the  maker,  but  It  is  necessary.  In  order  to  entitle 
them  to  recover  against  the  indorser. 

Watkins  v.  Crouch  &  Co..  b2Z 

2.  The  maker  of  such  note,  before  it  comes  to 
maturity,  assigns  all  his  effects,  for  indemnity  of 
the  indorser.  as  to  part  of  the  contents  of  the  note, 
and  it  does  not  appear  that  the  effects  assigned  are 
adequate  to  such  indemnity:  the  indorser's  accept- 
ance of  this  assignment  does  not  exempt  the  holders 
from  the  duty  of  making  due  presentation  of  the 
note  and  demand  of  payment  at  the  place  appointed, 
in  respect  to  the  indorser;  dissentlente  Brooke,  J. 

S.  C,  522 
8.  Such  note  is  In  fact  negotiated  at  the  bank  of 
U.  States,  with  the  knowledge  and  assent  of  maker 
and  indorser;  and  the  note  is  presented  for  pay- 
ment there:  this  is  not  due  presentation,  to  charge 
the  indorser,  though  he  assented  to  the  negotiation 
of  the  note  there;  nor  can  any  usage  of  the  Bank  of 
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U.  S.  dispense  with  due  presentation  at  the  Farmers 

bank  where  it  was  made  payable.  S.  C,      68S 

IL  Drawer's  debt  not  extln^nlshed  by  endorser's 

bond. 

4.  See  Extlnffulshment,  and 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

EJECTMENT. 
Evidence  in  ejectment    See  Deed  No.  1,  and 
Stone  V.  Hansbrouffb.  492 

ELECTION. 

There  can  be  no  election  as  to  the  application  of 
payments,  where  there  is  bat  one  debt  due  at  the 
time  of  the  payments  made. 

Donally  v.  Wilson.  829 

7fl3  •ELEGIT. 

What  is  no  eviction  of  elegit  creditor. 

M.  Is  Indebted  to  W.  by  bond,  and  J.  guaranties 
the  debt:  W.  recovers  judgment  against  M.  and 
sues  out  an  elegit,  on  which  a  moiety  of  M.*s  land  Is 
extended  In  June  1824,  but  W.  does  not  get  posses- 
sion: a  warrant  had  been  Issued  in  1822,  from  the 
treasury  of  U.  S.  ag'ainst  M.  for  a  debt  due  U.  S.  and 
under  this  warrant,  the  land  extended  to  W.  is  sold 
in  July  1824,  and  purchased  for  the  U.  S.  in  pursu- 
ance of  instructions  from  the  treasury:  M.  still 
holds  possession  till  November  1825,  when  the  land 
Is  rented  out  under  an  interlocutory  order  of  the 
federal  court  in  a  suit  there  pending  of  the  U.  S. 
against  M.  and  W.  touching  the  title  to  the  land: 
and  by  another  interlocutory  decree,  the  land  is 
sold,  and  the  proceeds  held  subject  to  future  order: 
but  no  final  decree  has  yet  been  made  In  that  suit: 
Heij).  1.  This  is  not  an  eviction  of  W.'s  title  under 
his  elegit:  2.  Until  and  unless  he  be  evicted,  the 
extent  of  the  moiety  of  the  land  under  his  elegit  is 
a  satisfaction  of  the  debt  due  him  from  M.  and. 
therefore.  8.  No  action  as  yet  lies  for  W.  against  J. 
on  his  guaranty  of  the  debt 

Wilson  V.  Jackson's  adm'x,  108 

ENDORSER. 

See  Drawer  &  endorser. 

EQUITABLE  JURISDICTION. 

1.  The  rule  that  a  court  of  equity  has  no  jurisdic- 
tion to  relieve  a  party  who  has  a  remedy  at  law,  ap- 
plies only  to  cases  In  which  the  legal  remedy  lies 
against  the  same  person  of  whom  the  relief  in 
equity  is  souffht:  per  Brockbnbbouoh,  J. 

Jackson's  adm'x  and  heirs  v.  Turner,  110 

3.  F.  sues  out  a  fl.  fa.  against  R.  for  a  debt,  which 
is  levied  on  a  slave  in  R.'s  possession  at  the  time: 
H.  claiming  title  to  the  property,  forbids  the  sale 
thereof:  whereupon  F.  gives  the  sheriff  an  Indem- 
nifying bond,  and  the  property  is  sold  under  the 
execution:  H.  brings  suit  at  law  against  F.  on  the 
indemnifying  bond;  and  pending  that  suit  F.  files 
bill  in  equity,  shewing  that  H.  claimed  title  to  the 
property  under  a  voluntary  deed  executed  by  R. 
impeaching  that  deed  as  fraudulent  In  law  and  In 
design  against  all  R.'s  creditors,  previous  and  sub- 
sequent and  praying  that  it  may  be  declared  void 
and  set  aside  as  to  him,  but  asking  no  discovery 
from  the  parties  to  the  deed:  Held,  that  as  the 
matters  alleged  in  the  bill  would  have  been  avail- 
able to  the  plaintiff  in  equity,  as  a  defence  at  law 
against  H. '8  action  on  the  Indemnifying  bond,  the 
court  of  equity  has  no  jurisdiction  of  the  case. 

Harvey  v.  Fox.  444 

3.  A  cause  is  heard,  and  decided  on  the  point  of 
jurisdiction:  it  is  no  objection  to  the  decree  that 
the  cause  had  not  been  set  for  rehearing. 

Lange  v.  Jones.  102 

4.  Jurisdiction  in  account    See  Account  No.  1.  and 
Sturtevant  v.  Goode.  88 

6.  Concerning  jurisdiction  to  settle  the  title  and 
bounds  of  land,  see  Boundary  No.  1,  2,  and 

Lange  v.  Jones.  102 

6.  Jurisdiction  in  cases  of  fraud.  See  Fraud  No. 
1,  2.  and 

Poore  V  Price,  62 

Jackson's  adm'x  and  heirs  v.  Turner.  110 

7.  Refusal  of  relief  against  judgment  in  case  of 
neglect  to  defend  at  law.    See  Laches  No.  1,  2,  and 

Donally  v.  Glnatt's  adm'r.  860 

Bierne  v.  Mann  and  others,  864 

8.  Jurisdiction  to  Injoln.  for  mortgagee,  proceeds 
of  the  mortgaged  property  sold  under  execution. 
See  Mortgages  &  trusts  No.  7.  and 

Marshall  v.  Colvert  and  others.  146 

0.  Jurisdiction  to  decree  relief  for  surety  against 
principal.    See  Principal  &  surety  No.  1,  and 

Baxter  v.  Moore.  210 

10.  That  equity  has  no  jurisdiction  of  a  suit  by  the 

heir  at  law  for  slaves,  see  Slaves,  free  negroes  & 

mulattoes  No.  4.  and 

Parks's  adm'r  and  heirs  v.  Rucker,  140 


11.  Jurisdiction  in  case  of  surprise  at  law.  See 
Appearance  bail,  and 

Mann  v.  Drewry,  2B6 

12.  Jurisdiction  to  relieve  against  unconscionable 
bargain.    See  Unconscionable  bargain  No.  I,  2.  and 

Hyde  V.  Nick,  886 

18.  Jurisdiction  to  injoln  collection  of  the  purchase 
money  of  land.  See  Vendor  &  vendee  Na  6.  7,  8,  0, 
and 

Koger  and  others  v.  Kane's  adm'r  and  heirs.  606 
ESCHEAT. 

1.  The  statute  1  Rev.  Code,  ch.  86,  $  40,  declaring 
entries  or  locations  of  lands  that  have  been  settled 
for  thirty  years  prior  to  the  entry  or  location  Ac 
Invalid,  and  releasinir  any  title  which  the  common- 
wealth may  be  supposed  to  have  thereto,  has  no  ap- 
plication to  escheated  lands. 

French  and  Brown  v.  Commonwealth.  512 

2.  See  Monstrans  de  droit  No.  1, 2,  and 

S.C,       512 
764  ♦ESTOPPEL. 

1.  A.  the  holder  of  a  promissory  note  of  B. 
being  about  to  transfer  it  to  C.  for  valuable  consid- 
eration, and  this  being  known  to  B.  the  maker,  he 
promises  to  pay  the  debt  to  C  who  is  induced  by 
that  promise  to  take'the  note:  In  a  suit  in  the  name 
of  A.  for  the  benefit  of  C.  upon  the  note,  the  maker 
pleads  the  general  issue;  and  on  the  trial  thereof. 
B.  offers  proof  that  he  had  paid  the  contents  of  the 
note  to  A.  before  the  transfer  thereof  to  C.  and  to 
repel  that  defence,  C.  offers  proof  of  B.'s  promise  to 
pay  the  debt  to  him:  Held,  this  evidence  to  repel 
the  defence  of  payment  was  admissible,  and  B.*s 
promise  to  pay  the  debt  to  C.  estopped  him  from  al- 
leging payment  to  A.  before  assignment 

Davis's  adm'r  v.  Thomas  Ac  1 

2.  Biatter  of  estoppel  cannot  be  relied  on  unless  it 
be  pleaded,  where  the  matter  to  be  concluded  ap- 
pears on  the  record :  but  it  is  otherwise,  where  the 
matter  is  introduced  on  the  general  issue,  for  a 
party  cannot  be  called  on  to  shew  his  estoppel  until 
his  adversary  has  attempted  to  use  the  improper 
defence.  S.  C       1 

EVICTION. 
1.  What  is  no  eviction  of  tenant  by  elegit     See 
Elegit  and 

Wilson  V.  Jackson's  adm'x,  102 

8.  Measure  of  recovery  by  vendee  evicted.  See 
Fraud  No.  2,  and 

Jackson's  adm'x  and  heirs  v.  Turner,  110 

EVIDENCE. 
I.  Onus  probandi. 

1.  See  Mortgages  and  trusts  No.  0.  Onus  probandi 
No.  1,  2,  and 

Gibson's  heirs  v.  Jones  and  others,  870 

Hlnchman  v.  Lawson.  605 

Commonwealth  v.  Connor,  718 

IL  Competency  and  relevancy. 

2.  Bill  in  chancery  by  W.  M.  a^ralnst  S.  C.  and  two 
others,  claiming  slaves,  and  demanding  discovery 
of  names  &c.  and  an  account  of  profits:  plaintiff 
exhibits  depositions  of  aged  witnesses,  taken  in  1704, 
in  an  action  of  detinue  brought  by  him  against  R. 
B.  to  which  S.  C.  was  not  party,  to  prove  the  pedi- 
gree of  the  slaves  claimed  in  this  suit;  and  these 
depositions  are  read  In  the  court  of  chancery,  at 
three  hearings  at  very  distant  intervals,  without 
exception:  Held*  1.  the  depositions,  relating  to 
pedigree,  are  competent  evidence  of  general  repu- 
tation touching  the  descent  of  the  slaves,  if  the 
deponents  be  now  dead:  and  2.  considering  that 
they  were  read  at  the  hearing,  so  often,  without 
exception,  and  the  great  probability  that  the  depon- 
ents are  now  all  dead,  the  objection  to  the  compe- 
tency of  them  cannot  avail  now  in  this  court: 
dissentiente  Tucker.  P.  as  to  the  last  point 

Colvert  V.  Miilstead's  adm'x,  88 

8.  What  parol  evidence  Is  admissible  where  there 
are  written  articles.  See  Vendor  &  vendee  Na  11, 
and 

Bierne  and  another  v.  Ersklne.  SO 

4.  Incompetency   of   one  defendant's  answer  as 

evidence  for  another.    See  Purchaser  No.  1,  and 

Crenshaw's  adm'r  v.  Clark  and  others,  65 

6.  Incompetency  of  one  defendant's   answer   as 

evidence  against  another.    See  Gaming  No.  1,  and 

Dade's  adm'r  v.  Madison,  401 

6.  What  evidence  is  admissible  on  non  assumpsit 
See  Arbitration  &  award,  and 

Bierly  v.  Williams.  700 

7.  What  evidence  is  admissible  in  a  criminal  proee- 
cutlon  to  prove  the  scienter.  See  Forging  St  utter- 
ing No.  4.  and 

Hendrick  v.  Commonwealth,  708 

8.  Depositions  of  witnesses  read  at  the  hearing  of 
a  suit  in  equity,  without  objection,  cannot  be  ob- 


286 


1 


6  LEIQH 


Virginia  Reports,  Annotatbd. 


INDEX 


jected  to  on  the  rronnd  of  incompetency  of  the 
witnesses  in  the  court  of  appeals,  on  the  hearing  of 
an  appeal  from  the  decree. 

Baxter  v.  Moore.  210 

9.  When  matter  of  estoppel  is  admissible  nnder 
the  general  issue,  see  Estoppel,  and 

Davis's  adm'r  y.  Thomas  &c..  1 

la  Variance  of  proof  from  pleading.  See  Vari- 
ance No.  1.  Ardent  spirits,  and 

Taylor's  adm'r  y.  Bank  of  Alexandria,  471 

Hnlstead  v.  Commonwealth,  724 

in.  Credibility. 

11.  See  New  trial  No.  1, 8,  and 

Bruffh  y.  Shanks,  508 

IV.  Sufficiency. 

12.  Practice  on  reversinfir  decree,  for  want  of  proof 
of  a  material  allesration  in  bilL  See  Answer  No.  2. 
Dismission  No.  2.  and 

Cropper  v.  Burtons  and  others,  420 

Miller  y.  Ar^yle's  ex'or  and  others,  4flO 

EXAMINING  COURT. 
It  is  error  to  put  a  prisoner  upon  trial  on  an  in- 
dictment of  felony,  found  by  the  rrand  jury  in 
765     a  circuit  superiour  court,  *before  any  exami- 
nation of  him  for  the  offence  in  the  county  or 
corporation  court,  thou^rh  such  examination  be  had 
after  the  indictment  found  and  before  the  trial. 
Hurd  v.  Commonwealth.  715 

EXECUTION. 

1.  See  Fieri  facias  No.  1,  2.  and 

Leslie's  ex'or  y.  Brifirffs.  6 

2.  See  Fraudulent  alienations  No.  4,  and 

S.  C,       6 
8.  Injunction,  for  mortffasree,  to  restrain  payment 
of  the  proceeds  of  mortffared  property  sold  under 
execution.    See  Mortffaffes  &  trusts  No.  7,  and 

Marshall  v.  Colvert  and  others,  146 

4.  Assumpsit  to  return  a  debtor  into  custody  under 
ca.  sa.  or  pay  the  debt.    See  Assumpsit  No.  1.  and 

Noyes  and  another  v.  Cooper,  186 

5.  When  equity  will  refuse  relief  against  fine  for 
not  returning  execution.    See  Laches  No.  2,  and 

Bieme  y.  Mann  and  others,  864 

EXECUTORS  AND  ADMINISTRATORS. 
1-  What  Is  a  vested  interest  devolying  on  personal 
representative.    See  Will  No.  2,  and 

Rowlett  and  wife  v.  Rowlett's  ex'ors,  20 

2.  A  bond  taken  by  an  adm'r  for  proceeds  of  his 
sales  of  his  intestate's  estate,  is  to  be  looked  upon, 
in  equity,  as  the  property  of  the  estate;  at  least 
until  the  adm'r's  accounts  are  settled,  and  he  is 
found  in  advance  to  the  estate. 

Pulliam  V.  Winston  and  another,  824 

8.  An  inventory  not  signed  by  an  administrator, 
is  no  inventory  as  to  him,  and  so  no  ground  on 
which  to  charge  him. 

Parks's  adm'r  and  heirs  v.  Rucker,  140 

Liability  of  sheriff  administrator. 
4.  Administration  of  a  decedent's  estate  cum  tes- 
tamento  annexo  was  committed  to  a  sheriff  un- 
der the  statute  of  1792,  1  Old  Rev.  Code,  ch.  92,  $  61, 
and  the  administration  was  conducted  by  his  dep- 
uty, and,  for  the  most  part,  after  the  sheriff's  term 
of  office  expired :  Held,  the  administration  did  not 
devolve  on  sheriff's  successor,  but  he  was  bound 
to  complete  it,  and  he  and  his  official  sureties  are 
answerable  for  his  deputy's  administration  after  as 
well  as  before  the  expiration  of  his  office. 

Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees, 18 

6.  See  Sheriffs  &  Sergeants  No.  2,  3,  and 
Douglass's  ex'or  v.  Stumps  and  others.  802 

Administration  account. 
&  An  account  of  administration  demanded  after 
great  lapse   of  time,  held    a  stale   demand,  and 
therefore  denied. 

Parks's  adm'r  and  heirs  v.  Rucker,  140 

7.  See  Lapse  of  time  No.  3,  and 

Carr's  adm'r  and  legatees  v.  Chapman's  leg- 
atees, 161 
Verdict  on  plene  administravit. 
&  See  Fully  administered,  and 
Brizendine's  adm'x  v.  Tisdale,  51 
Set-off  against  administrator. 

9.  See  Set-off  No.  2,  and 

Pulliam  V.  Winston  and  another,  824 

Decree  against  sureties  of  sheriff  administrator. 

la  In  a  suit  in  chancery  by  legatees  of  a  decedent 

against  the  personal  representatives  of  the  sheriff 

to  whom  administration  was  committed  cum  testa- 

mento  annexo,  of  the  deputy  who  conducted  the 


administration,  and  of  sheriff's  official  sureties. 
decree  first  against  the  representatives  of  the  sher- 
iff and  of  the  deputy,  for  balance  due:  and  fl.  fa.  on 
the  decree  returned  nulla  bona  testatoris:  Held, 
no  necessity  to  direct  accounts  of  administration 
by  their  representatives,  to  ascertain  whether  they 
have  committed  a  devastavit,  before  proceeding  to 
decree  against  the  sheriff's  sureties. 

Dabney's  adm'r  and  others  v.  Smith  s  lega- 
tees, 18 

11.  Nor  necessary  to  make  the  heirs  of  the  sheriff 
and  the  deputy  parties,  to  inquire  whether  any 
real  estate  descended  to  them,  before  proceeding 
to  decree  against  sureties.  S.  C,       18 

12.  Nor  necessary,  two  of  the  sureties  being 
proved  to  have  died  insolvent,  to  order  accounts 
of  administration  of  their  estates,  before  decreeing 
against  the  solvent  sureties.  S.  C,       18 

18.  Decree  being  first  against  the  representatives 
of  the  sheriff  and  his  deputy,  with  liberty  to  apply 
to  court  for  decree  against  representatives  of  the 
sureties,  the  executor  of  one  of  the  sureties  dies, 
and  then  without  reviving  the  suit  against  his 
administrator  de  bonis  non,  notice  is  given  to  him 
of  a  motion  for  a  decree  against  him:  and  upon 
such  notice  the  decree  is  made  against  him:  Held. 
the  proceeding  is  regular.  S.  C,       13 

766  •EXTINGUISHMENT. 

A.  makes  a  promissory  note  to  B.  who  in- 
dorses it  to  a  bank,  which  discounts  it  for  accom- 
modation of  the  maker:  the  note  not  being  duly 
paid,  the  indorser  B.  gives  bond  with  surety  to 
the  bank  for  the  debt:  Held,  this  bond,  not  being 
yet  paid,  does  not  extinguish  A.'s  simple  contract 
debt  to  the  bank. 

Taylor's  administrator  v.  Bank  of  Alexan- 
dria, 471 
EXTORTION. 
See  Unconscionable  bargain  and  Usury. 
FELONY. 

1.  Necesiity  of  examination  of  felon,  before  indict- 
ment.   See  Examining  court,  and 

Hurd  V.  Commonwealth,  715 

2.  What  is  an  indictable  felony  of  counterfeiting 
or  uttering.    See  Forging  &  uttering  No.  1.2,  8,  and 

Hendrick  v.  Commonwealth,  706 

Murry  v.  Commonwealth.  720 

8.  Indictment  for  felonious  uttering.  See  Forg- 
ing &  uttering  No.  8,  and 

Murry  v.  Commonwealth.  720 

4.  Refusal  of  continuance  to  indicted  felon.  See 
Continuance,  and 

Hurd  V.  Commonwealth,  715 

FIERI  FACIAS. 
What  passes  by  sale  under  fi.  fa. 

1.  Two  persons  being  entitled  to  a  remainder  in 
slave  property  expectant  on  a  life  estate  therein,  a 
fi.  fa.  is  sued  out  against  one  of  the  remaindermen, 
and  levied  on  some  of  the  slaves,  then  In  his  posses- 
sion by  consent  of  the  tenant  for  life,  and  the  slaves 
so  taken  in  execution  are  sold  by  the  sheriff:  then 
this  remainderman  conveys  all  his  estate  to  a 
trustee  for  the  benefit  of  his  creditors:  and  after 
the  death  of  the  tenant  for  life,  in  a  suit  brought 
by  the  trustee  against  the  two  remaindermen  for 
partition,  the  slaves  so  sold  by  the  sheriff  are 
allotted  to  the  trustee,  the  purchaser  at  the  sheriff's 
sale  not  being  a  party  to  that  suit:  Held,  at  the 
time  of  levying  the  execution  and  sale  made  by 
the  sheriff,  the  debtor  had  no  several  property  in 
any  particular  slaves,  and  so  the  sale  by  him  made 
passed  no  title  to  the  purchaser;  nor  did  the  subse- 
quent division  in  the  suit  to  which  the  purchaser 
was  not  a  party,  enure  to  give  him  a  legal  title  in 
the  slaves  he  had  purchased  under  the  execution. 

Leslie's  ex'or  v.  Briggs,  6 

What  may  be  taken  under  fi.  fa. 

2.  Quaere,  whether  an  interest  in  remainder  in 
personal  chattels  can  be  taken  in  execution  under 
a  fi.  fa.  ? 

Leslie's  ex'or  v.  Briggs.  6 

8.  See  Fraudulent  alienations  No.  4,  and 

S.  C,       6 

Injunction  for  mortgagee  of  property  taken. 
4.  See  Mortgages  &  trusts  Nof  7,  and 

Marshall  v.  Colvert  and  others,  146 

FORECLOSURE. 
When  foreclosure  of  mortgage  will  be  refused. 
See  Mortgages  &  trusts  No.  4,  5,  6,  and 

Jones's  adm'r  v.  Comer's  ex'or.  350 

FORGING  AND  UTTERING. 
What  is  an  indictable  offence,  and  good  indictment 
1.  Upon  an  indictment  for  passing  a  counterfeit 
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cbeck  or  order  of  a  president  of  a  branch  of  the 
bank  of  the  U.  States,  on  the  cashier  of  the  bank, 
payable  to  T.  R.  or  order,  and  indorsed  by  T.  E.  to 
bearer:  Held,  that,  whether  the  charter  of  the 
bank  of  U.  S.  be  constitutional  or  not,  and  whether 
the  charter  authorizes  the  issue  of  such  checks  or 
orders  or  not,  the  counterfeiting-  or  passing  coun- 
terfeits of  such  checks  or  orders,  is  felony  by  the 
sutute  1  Rev.  Code,  ch.  15«,  $  4. 

Hendrick  v.  Commonwealth.  708 

S.  And  though  the  offender  be  Indictable  in  the 
Courts  of  the  U.  S.  for  the  offence  against  the  laws 
of  n.  S.,  he  is  also  indictable  in  the  courts  of  Vir- 
ginia for  the  offence  against  the  laws  of  the  state. 

S.  C,  708 
3.  Upon  an  indictment  for  passing  a  counterfeit 
note  of  the  bank  of  Louisville,  without  alleging 
that  the  bank  is  a  chartered  bank,  or  that  there  is 
no  such  bank,  and  without  alleging  that  the  note 
was  passed  "to  the  prejudice  of  another's  right,"  or 
"for  the  prisoner's  own  benefit,  or  for  the  benefit 
of  another:"  Held,  the  offence  so  charged  is  a  fel- 
ony within  the  meaning  of  the  statute  1  Rev.  Code, 
ch.  154.  i  4,  and  the  indictment  is  good  and  sufficient 
Murry  v.  Commonwealth,  720 

767  •Proof  of  scienter. 

4.  On  the  trial  of  an  indictment  for  passing  a 
counterfeit  bank  note  or  check,  after  evidence  that 
the  prisoner  passed  the  note,  and  that  It  was  coun- 
terfeit, evidence  that  the  prisoner  had  in  his  posses- 
sion and  attempted  to  pass  other  counterfeit  notes 
of  the  same  kind  to  other  persons,  the  day  after  he 
passed  those  In  the  indictment  mentioned,  is  admis- 
sible to  prove  the  scienter. 

Hendrick  v.  Commonwealth,  708 

FORTHCOMING  BOND. 
Contribution  amonir  sureties.    See   Principal   & 
surety  No.  7,  8,  and 

Langford's  ex'or  v.  Perrin,  562 

Perrins  v.  Ragland,  553 

FRAUD. 
Equitable  Jurisdiction. 

1.  Plaintiff  in  chancery  is  induced  to  release  a 
mortgage  of  real  estate,  to  defendant,  a  purchaser 
of  the  mortgaged  subject,  and  to  take  a  transfer 
from  him,  without  his  own  indorsement,  of  notes 
of  others  negotiable  at  bank,  by  defendant's  false 
and  fraudulent  representation  that  the  notes  were 
collaterally  and  amply  secured,  by  an  assurance 
that  they  were  nowise  tainted  with  usury,  and  by 
an  express  promise  that  if,  and  so  soon  as,  the  par- 
ties to  the  notes  should  in  any  way  set  up  the  objec- 
tion of  usury  to  them,  defendant  would  himself 
immediately  pay  the  contents  of  the  notes  to  plain- 
tiff; the  notes  so  transferred  to  plaintiff  being  pro- 
tested for  non-payment,  he  brings  suit  on  them  and 
recovers  judgment  against  maker  and  endorser: 
and  then  maker  files  bill  in  chancery  to  injoin 
judgment,  and  for  relief  on  ground  of  usury,  and  it 
appears  probable  the  notes  are  in  fact  usurious; 
whereupon  plaintiff  files  this  bill,  immediately, 
praying  that  defendant  be  compelled  to  pay  him  the 
contents  of  the  notes,  according  to  his  promise;  and 
that  the  lien  of  plaintiff's  mortgage,  of  which  de- 
fendant had  fraudulently  procured  his  release,  be 
reinstated  and  enforced:  Held.  1.  that  though 
plaintiff  might  have  maintained  action  at  law  on 
the  promise,  yet  the  promise  being  part  of  the 
fraud,  chancellor  has  jurisdiction  to  relieve  on  the 
ground  of  the  promise :  and  2.  that  plaintiff  has  a 
right  to  have  the  lien  of  the  mortgage  reinstated, 
and  on  this  ground  also,  plaintiff's  case  is  properly 
relievable  in  equity. 

Poore  V.  Price.  62 

2.  J.  sells  and  conveys  land  to  T.  with  warranty, 
for  11567,  which  is  all  paid;  T.  sells  and  conveys 
same  land  to  W.  with  warranty,  for  12846,  whereof 
W.  paid  $1000;  W.  being  evicted,  it  is  agreed  between 
W.  and  T.  that  W.  as  assignee  of  J.'s  covenant  of 
warranty,  should  bring  suit  thereon  at  law  against 
him.  for  the  common  benefit  of  both,  i.  e.  that  W. 
shall  recover  the  whole  amount  which  J.  was  bound 
by  his  warranty  to  pay,  retain  to  himself  the  $1000 
with  interest  &c.  due  to  him,  and  pay  the  residue  to 
T  and  W.  accordingly  brings  suit  against  J.  but 
afterwards  by  collusion  with  him,  accepts  confes- 
sion of  judgment  for  the  $1000  with  interest  due  to 
himself;  a  motion  istnade  by  T.  to  have  the  con- 
fession of  judgment  set  aside  on  account  of  T.'s 
interest  in  the  suit,  so  that  the  same  may  be  pros- 
ecuted to  recover  the  money  dueon  J.'s  warranty  to 
T.  but  the  motion  is  overruled:  whereupon,  T.  files 
a  bill  in  equity  praying  a  decree  against  J.  for  the 
balance  due  T.  on  J.'s  warranty,  over  and  above 
what  was  due  to  W.:  Held.  1.  T.  is  entitled  to  relief 
in  equity;  but  2.  the  measure  of  relief  is  the  balance 
of  the  purchase  money  received  by  J.  with  interest 
Ac. 

Jackson's  adm'x  and  heirs  v.  Turner,  110 


8.  Equitable  jurisdiction  where  defendant  with- 
holds papers  necessary  to  maintain  action  at  law. 
See  Account  No.  1,  and 

Sturtevantv.  Goode,  8S 

4.  Relief  in  equity  against  unconscionable  bargain. 
See  Unconscionable  bargain  No.  1,  2,  and 

Hyde  V.  Nick,  m 

Defence  at  law. 

5.  That  fraud  in  procuring  parol  submission  to 
arbitration  may  be  proved  on  non  assumpsit,  see 
Arbitration  &  award,  and 

Bierly  v.  Williams,  too 

FRAUDULENT  ALIENATIONS. 
I.  As  against  creditors  of  grantor  or  mortga«ror. 

1.  OnblUby  judgment  creditor  to  set  aside  debt- 
or's conveyance  of  land  as  fraudulent,  quaere, 
whether  a  decree  directing  a  sale  of  the  whole  land, 
instead  of  a  moiety  only.  Is  not  erroneous? 

Cropper  v.  Burtons  and  others,  4» 

2.  Absolute  bill  of  sale,  made  in  March,  of  a  slave 
then  hired  to  a  third  person  for  the  year:  at  the 
end  of  the  year,  vendee  applies  to  bailee  to  deliver 
him  the  slave,  and  bailee  tells  him  he  may  have 

possession,  yet  vendee  does  not  take  actual 
768  possession,  but  leaves  property  in  *the  hands 
of  the  bailee:  Held,  the  failure  to  deliver  the 
slave  to  the  vendee  at  date  of  the  bill  of  sale,  hav- 
ing been  caused  by  the  existing  bailment  to  a  third 
person,  and  the  bailee  after  the  expiration  of  the 
bailment  becoming  in  effect  bailee  of  the  vendee, 
so  that  his  possession  was  the  vendee's,  or  at  least 
not  the  vendor's,  the  bill  of  sale  is  good  against  the 
creditors  of  the  vendor. 

Kroesen  v.  See  vers  &c.,  4S4 

8.  Refusal  of  foreclosure  where  both  mortgagor 
and  mortgagee  are  parties  to  the  fraud.  See  Mort- 
gages &  trusts  No.  6,  and 

Jones's  adm'r  v.  Comer's  ex'or,  860 

II.  As  against  creditors  of  bailee. 

4.  Quaere,  whether  a  bailment  of  slaves  for  hire, 
for  ten  years,  without  deed  recorded,  is  fraudulent 
as  against  creditors  of  the  bailee,  upon  the  princi- 
ples of  the  provision  of  the  statute  of  frauds  of  Vir- 
ginia, 1  Rev.  Code.  ch.  101,  S  2? 

Leslie's  ex'or  v.  Briggs,  6 

III.  Ouster  of  equitable  jurisdiction. 

5.  See  Equitable  jurisdiction  No.  2,  and 
Harvey  v.  Fox.  444 

IV.  Registry  of  mortgage. 

6.  See  Mortgages  &  trusts  No.  18,  and 

Lane  v.  Mason,  6a> 

FREEDOM-SuiU  for. 

1.  In  a  pauper  suit  by  persons  held  in  bondage  ta 
recover  freedom,  the  jury  finds  that  Blake,  a  native 
of  Massachusetts,  came  to  Virginia,  married  here„ 
and  acquired  by  his  wife  two  female  slaves;  re- 
turned to  Massachusetts  in  17W,  carrying  his  wife 
and  family  with  him  and  these  two  slaves:  settled 
and  entered  into  mercantile  business  at  Boston,  and 
declared  his  purpose  to  spend  his  life  there;  but, 
in  1798.  he  returned  with  his  family  to  Virginia, 
and  brought  back  with  him  those  two  females,  as 
his  slaves,  and  thenceforth  continued  to  hold  them 
here  as  slaves;  and  the  suit  by  them  and  their 
children  for  freedom,  was  brought  in  1828:  Held,. 
1.  Blake  was  not  a  citizen  of  Virginia,  but  a  citizen 
of  Massachusetts,  domiciled  there,  in  1798,  when  he 
imported  the  plaintiffs  into  Virginia,  and  they  are 
entitled  to  their  freedom,  for  being  imported  by 
him  contrary  to  the  provisions  of  the  statute  of  1792, 
1  Old  Rev.  Code.  ch.  108,  S  2.  8,  4:  and  2.  though  the 
jury  mignt.  from  the  length  of  time,  have  inferred 
due  compliance  with  the  requisitions  of  that  statute, 
at  the  time  of  importation,  yet  as  the  jury  had  not 
found  such  compliance,  the  court  could  not  pre- 
sume or  infer  it. 

Betty  and  others  t.  Horton,  815 

2.  It  seems,  that  the  two  females  carried  by 
Blake  to  Massachusetts,  were  free  persons  by  the 
constitution  of  that  state,  as  expounded  by  her  ju- 
dicial tribunals;  and  the  plaintiffs  would,  on  that 
ground  also,  be  entitled  to  recover  their  freedom. 

S.  a,  815 
FULLY  ADMINISTERED. 
Debt  on  bond  against  administratrix;  plea,  fully 
administered;  verdict,  in  general  terms,  that  de- 
fendant has  not  fully  administered;  and  judgment 
thereupon  for  the  debt  demanded,  to  be  levied 
de  bonis  testatoris:  Held,  the  verdict  Is  losufilcient 
to  warrant  the  judgment. 

Brlzendine's  adm'x  v.  Tisdale.  51 

GAMING. 
1.  D.  draws  an  order  on  M.  in  favor  of  T.  for  8645. 
which  M.  accepts:  T.  recovers  judgment  against  M. 
upon  his  acceptance;  then  M.  files  bill  in  equity 
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aealDst  D.  and  T.  prayinff  injunction,  on  ground 
that  the  order  was  drawn  from  money  won  by  D. 
of  M.  at  unlawful  gaming;  D.  in  his  answer  ac- 
knowledges the  ffamtnff  consideration,  and  avers 
that  T.  was  informed  of  it.  at  the  time  he  took  the 
draft;  but  T.  in  his  answer  denies  all  knowledg^e  of 
the  sraminiT  consideration:  and  there  is  no  other 
evidence  of  the  gaming  but  D.'s  answer;  chancel- 
lor dissolves  the  Injunction,  and  allows  T.  to  execute 
his  judgment  at  law  against  M.  but  decrees,  that, 
upon  M.*s  paying  the  amount  of  the  debt  to  T.  the 
other  defendant  D.  shall  pay  the  same  amount  to 
M.— Hkld.  the  decree  is  iiffht.  in  all  respects;  the 
answer  of  D.  was  no  evidence  against  T.  but  the 
graminir  debt  beiuff  paid  under  his  order  to  T.  he 
ouffht  to  pay  it  back  to  M. 

Dade*sadm'r  v.  Madison.  401 

S.  The  lessee  and  occupier  of  a  tavern,  is  also  the 
occupier  under  the  same  lease  of  a  store-house, 
which,  however,  is  not  within  the  curtilage  of  the 
tavern,  nor  used  in  any  way  with  the  tavern:  Hbld. 
the  store-house  is  not  a  part  or  an  appurtenance  of 
the  tavern,  within  the  meaning  of  the  statute 
against  unlawful  iraminr.  1  Rev.  Code,  ch.  U7,  |  1(L 

Commonwealth  v.  Sanders,  751 

8.  To  make  a  separate  house  an  appurte- 
709  nance  of  a  tavern,  within  the  meaning*  *of  that 
provision,  such  house  must  be  used  in  connex- 
ion with  the  tavern,  for  the  accommodation  of 
quests,  as  part  of  the  tavern.  S.  C.      751 

GENERAL   COURT. 
To  what  jndirment  of  circuit  court  writ  of  error 
lies  from  the  sreneral  court.    See  Criminal  jurisdic- 
tion No.  1.  and 

White  V.  King  and  M'Call,  796 

GRAND  JURY. 
A  naturalized  citizen  of  U.  S.  or  a  native  citizen  of 
any  other  state  of  the  union,  domiciled  in  Virginia. 
beingr  entitled  to  all  the  privileges  of  a  citizen 
of  this  state,  is  a  citizen  and  qualified  as  such  to 
serve  on  ffrand  juries. 

Commonwealth  v.  Towles,  748 


GRANT. 


See  Patent 


GUARANTY. 
1.  When  action  on  guaranty  is  premature.    See 
Elefflt.  and 

Wilson  V.  Jackson's  adm'x,  108 

9,  See  Assumpsit  No.  1,  and 
Noyes  and  another  v.  Cooper,  186 

HEARING  OP  CAUSE. 
A  cause  is  heard  and  decided  on  the  point  of  juris- 
tion;  it  is  no  objection  to  the  decree,  that  the  cause 
had  not  been  set  for  hearing. 

LAnge  V.  Jones,  192 

HEIR. 

1.  A  testator  cannot  disinherit  his  heirs  or  next  of 
kin  in  any  other  way  than  by  giving  his  estate  to 
some  one  else. 

Boisseau  and  others  v.  Aldridires,  222 

2.  That  equity  has  no  jurisdiction  of  a  suit  by  the 
heir  at  law  for  slaves,  see  Slaves,  free  neffroes  and 
mnlattoes  No.  4,  and 

Park8*8  adm'r  and  heirs  v.  Rucker.  149 

3.  That  the  heir  of  a  personal  representative  is 
not  a  necessary  party  in  chancery,  before  decree 
can  be  made  against  sureties  of  such  representa- 
tive, see  Executors  and  administrators  No.  11.  and 

Dabney's  adm'r  and  others  v.  Smith's  leg'a- 
tees,  18 

4.  Decree  against  infant    See  Infant  and 
Jackson's  adm*x  and  heirs  v.  Turner,  119 

HUSBAND  AND  WIPE. 
What  interest  of  deceased  wife  belongs  to  the 
hnsl»and.    See  Will  No.  4,  and 

Wade  V.  Boxley  Ac.  442 


INADEQUACY  OP  PRICE. 
See  Unconscionable  bargain  No.  1,  2,  and 
Hyde  V.  Nick, 


886 


INDEMNIFYING  BOND. 
What  defence  may  be  made  to  action  on  such 
l>ond.    See  EqniUble  jurisdiction  No.  2,  and 

Harvey  v.  Pox,  444 

INDICTMENTS,  INFORMATIONS  AND  PRESENT- 
BiENTS. 

1.  Necessity  of  examination  before  indictment  of 
felon.    See  Examining  court  and 

Hurd  V.  Commonwealth.  715 

2.  Indictment   for  retailing  ardent  spirits.    See 
Ardent  spirits,  and 

Hnlstead  v.  Commonwealth,  724 


8.  What  is  an  indictable  offence  of  counterfeiting 

or  utterinsr.    See  Porginsr  &  utteriuir  No.  1,  2,  8,  and 

Hendrick  v.  Commonwealth,  718 

Murry  v.  Commonwealth,  720 

4.  What  is  a  sufficient  indictment  for  passing-  a 

counterfeit  bank  note.    See  Porgiuff  &  utteriuir  No. 

8,  and 

Murry  v.  Commonwealth,  720 

6.  What  is  competent  evidence  of  the  scienter. 
See  Porging  &  uttering  No.  4,  and 

Hendrick  v.  Commonwealth,  708 

6L  Presentment  for  suffering  unlawful  assemblaire 
of  slaves.  See  Slaves,  free  negroes  and  mulattoes 
No.  6,  and 

Commonwealth  v.  Connor,  718 

7.  Upon  a  presentment  of  a  ffrand  jury  for  an 
assault  and  battery  charging  the  offence  with  cer- 
tainty, it  is  not  irregular  to  summon  the  defendant 
to  answer  the  presentment,  and  to  try  the  case  upon 
the  pr<^entment  without  filing  any  information. 

Commonwealth  v.  Towles,  748 

8.  When  continuance  will  be  refused  to  indicted 
felon.    See  Continuance,  and 

Hurd  V.  Commonwealth,  715 

INPANT. 

In  a  decree  against  infant  heirs,  subjecting  lands 

descended  to  a  debt  of  their  ancestor,  it  Is 

770     error  not  to  give  them  a  day  ♦to  shew  cause 

ag-alnst  the  decree,  after  their  attainment  to 

full  affe. 

Jackson's  adm'x  and  heirs  v.  Turner.  119 

INFORMATION. 
When  unnecessary  on  presentment    See  Indict- 
ments, informations  and  presentments  No.  7,  and 
Commonwealth  v.  Towles.  748 

INJUNCTION. 

1.  To  sale  under  trust  deed  where  the  title  is  doubt- 
fuL    See  Mortg-affes  &  trusts  No.  10,  and 

Miller  V.  Arffyle's  ex'or  and  others,  460 

2.  For  vendee  of  land,  in  case  of  a  deficiency  in 
the  quantity.    See  Vendor  &  vendee  No.  4,  6,  and 

Keytons  v.  Brawfords.  89 

Koger  and  others  v.  Kane's  adm'r  and  heirs,  606 
8.  For  vendee  of  land,  where  the  title  is  defective. 
See  Vendor  &  vendee  No.  5, 7,  8,  9,  and 

Keytons  v.  Brawfords.  S9 

Koffer  and  others  v.  Kane's  adm'r  and  heirs.  606 

4.  For  mortffaffee.  to  restrain  payment  of  the  pro- 
ceeds of  mortffag-ed  property  sold  under  execution. 
See  Mortffaffes  &  trusts  No.  7,  and 

Marshall  v.  Colvert  and  others,  146 

5.  To  judgment  for  g3.miug  debt  recovered  by 
assignee.    See  Gaming  No.  1.  and 

Dade's  adm'r  v.  Madison,  401 

Dismission  after  dissolution. 
6L  The  sUtute  1  Rev.  Code,  ch.  66, 1 60.  directing  the 
dismission  of  bills  of  injunction,  at  the  next  term 
Ac.  after  the  dissolution  of  the  injunction,  unless 
cause  be  shewn  to  the  contrary,— does  not  apply  to 
cases  in  which  the  bill  claims  other  relief  besides 
the  injunction. 

Pulliam  V.  Winston  and  another,  824 

7.  When  dismission  after  dissolution  should  be 
without  prejudice.    See  Dltfmission  No.  1,  and 

Lockridffe  v.  Sharrot  and  another.  876 

Costs  on  partial  dissolution. 

8.  Injunction  to  a  judgment  at  law  is  perpetuated 
as  to  part  being  the  amount  of  just  discounts 
claimed  by  plaintiff  in  equity,  of  which  he  mi^ht 
have  availed  himself  at  law  if  he  had  made  defence; 
and  is  dissolved  as  to  the  residue;  and  the  chan- 
cellor decrees,  that  the  plaintiff  in  equity  shall  pay 
the  defendant  there,  his  costs:  Hbld,  the  decree 
for  costs  is  rlffht 

Donally  v.  Ginatt's  adm'r,  850 

INSOLVENT. 

1.  That  no  account  of  administration  on  estate  of 
insolvent  surety  of  a  personal  representative  is 
necessary  previous  to  decree  against  the  solvent 
sureties,  see  Executors  &  administrators  No.  12.  and 

Dabney's  adm'r  and  others  v.  Smith's  lesra^ 
tees,  18 

2.  Equitable  set-off  of  a  debt  not  yet  payable  from 
an  insolvent    See  Set-off  No.  1,  and 

Feazle  v.  Dillard  and  another,  90 

INTEREST. 
1.  It  is  error  to  decree  interest  on  estimated  rents 
and  profits. 

Payne  v.  Graves,  sei 

8.  No  interest  allowable  on  dama^res  in  tort  See 
Tort  and 

Bruffh  V.  Shanks.  5oe 

INVENTORY. 
An  inventory  not  signed  by  an  administrator  is 
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no  inyentory  as  to  him,  and  so  no  ground  on  which 
to  charge  him. 

Parks's  adm'r  &  heirs  v.  Backer,  149 

ISSUE  OUT  OF  CHANCERY. 
Chancellor's  discretion  to  refuse  new  trial. 
Upon  a  bin  In  chancery  for  relief  against  a  con- 
tract alleged  to  be  usurious,  the  chancellor  directs 
an  Issue  to  be  tried  at  law,  to  ascertain  whether  the 
contract  was  usurious  or  not:  the  jury  finds  the 
contract  not  usurious;  the  judffe  of  the  court  of  law 
certifies  that  the  verdict.  In  his  opinion.  Is  contrary 
to  the  evidence,  and  certifies  also  the  substance  of 
the  evidence  adduced  at  the  trial,  some  of  which 
does  not  relate  to  the  points  put  in  issue  by  the 
pleadlnffsln  equity;  the  chancellor  refuses  to  set 
ai>lde  the  verdict  (being  himself  satisfied  It  Is  right) 
and  to  order  a  new  trial  of  the  Issue,  and  dismisses 
plaintiff's  bill:  Held,  it  was  matter  of  sound  dis- 
cretion whether  the  chancellor  should  direct  the 
Issue,  or  decide  the  questions  of  fact  himself,  and 
like  matter  of  discretion  whether  he  should  set 
aside  the  verdict  on  the  issue  or  not;  and  in  the 
exercise  of  such  discretion  in  this  case,  he  properly 
refused  to  set  aside  the  verdict  and  order  a  new 
trial  of  the  issue;  he  was  not  bound  to  set  it  aside, 
in  deference  to  the  certificate  of  the  judge  of  the 
court  of  law  against  it. 

Grig^sby  v.  Weaver,  197 

771  ♦JAIL. 

See  Prison  bounds. 

JEOFAILS. 
If  a  replication  which  ousrht  to  conclude  with  a 
verification  concludes  to  the  country,  and  the 
replication  be  substantially  a  good  answer  to  the 
plea,  and  there  is  a  general  demurrer  to  the  repli- 
cation, the  Irregularity  of  the  conclusion  Is  cured 
by  the  sUtute  of  jeofails,  1  Rev.  Code,  ch.  128.  $  101. 
Carthrae  and  another  v.  Clarke,  268 

JOINDER  OF  ACTION. 
Debt  on  a  specialty  and  on  a  mntuatus  or  other 
simple  parol  contract  may  be  joined  In  the  same 
action,  the  rule  of  common  law  practice  not  being 
at  all  varied,  in  this  respect,  by  the  statute  of  Vir- 
ginia respecting  the  requisition  of  ball  upon  the 
process,  and  the  rlffht  of  appearance  ball  to  defend 
the  action- 

Elb  V.  PlndaU's  ex'x,  100 

JUDGMENT  CREDITOR. 
How  far  aided  In  equity.    See  Fraudulent  alien- 
ations No.  1,  and 

Cropper  v.  Burtons  and  others,  426 

JURISDICTION. 
See  Appellate  jurisdiction,  Criminal  jurisdiction, 
Equitable  jurisdiction. 

JURORS. 

1.  Who  Is  a  competent  grand  juror.  See  Grand 
jury,  and 

Commonwealth  v.  Towles.  748 

Competency  of  petit  furors  in  criminal  cases. 

2.  A  person  called  to  serve  as  a  juror  in  a  criminal 
case,  being  examined  ou  his  voir  dire,  first  says  he 
Is  not  a  freeholder,  but  soon  afterwards,  before  the 
panel  is  completed,  returns  into  court,  and  says  he 
was  mistaken,  that  he  had  been  reminded  of  his 
mistake  by  a  friend,  and  that  he  is  a  freeholder; 
the  court  holds  him  a  ffood  and  lawful  juror,  and 
then  the  prisoner  challenges  him  peremptorily: 
Hkld,  the  court  was  rlsrht  In  permlttlnff  such  cor- 
rection of  the  first  mistaken  statement,  and  In 
holding  this  a  good  and  lawful  juror. 

Hendrlck  v.  Commonwealth,  707 

8.  Persons  called  to  serve  as  jurors  in  a  criminal 
case,  examined  on  their  voir  dire,  say  they  have 
heard  part  of  the  evidence  on  a  former  Investlfira- 
tlon.  and  formed  some  opinion  thereon,  yet  the 
opinion  so  formed  would  nowise  incline  their  minds, 
as  jurors,  for  or  against  the  prisoner,  but  they  could 
pass  upon  his  case,  on  the  whole  evidence,  as  impar- 
tially as  If  they  had  never  heard  of  it:  Hbld.  such 
persons  are  good  and  impartial  jurors. 

S.  a,  708 
Prisoner's  risrht  of  challenge. 
4.  A  person  called  to  serve  as  a  juror  in  a  criminal 
case.  Is  elected  by  the  prisoner,  but  before  he  is 
sworn,  the  prisoner  retracts  his  election,  and  asks 
that  he  may  be  permitted  to  challenge  him  peremp- 
torily: the  court  refuses  to  permit  such  peremp- 
tory challensre,  and  the  juror  Is  sworn  and  serves 
on  the  jury:  Held,  this  was  error,  the  prisoner 
having  an  absolute  right  to  challenge  any  juror 
peremptorily,  at  any  time  before  he  Is  sworn. 

S.  C.       708 


LACHES. 
When  relief  ag-alnst  judgment  will  be  denied. 

1.  A  landlord  having  distrained  goods  as  groods  of 
his  tenant  for  rent,  another  person  claiming  the 
goods  as  his  property  brings  replevin  for  the  same, 
but  his  action  of  replevin  Is  dismissed  for  want  of 
a  declaration,  and  this  is  Imputable  to  his  own 
neglect;  then  the  landlord  brings  suit  on  the 
replevin  bond  and  recovers  judgment:  Hbld.  the 
defendant  Is  not  entitled  to  relief  In  equity  on 
the  ground  that  the  goods  distrained  were  In  fact 
his  property. 

Donallyv.  Glnatt's  adm'r.  860 

2.  B.  sues  out  a  fl.  f a.  against  R.  which  is  delivered 
to  a  deputy  sheriff  of  M.  county;  and  R.  the  debtor 
being"  In  Insolvent  or  doubtful  circumstances.  B. 
the  creditor  requests  the  deputy  sheriff  to  do  the 
best  he  could  with  the  execution  for  his  B.*8 
interest;  the  deputy  sheriff  puts  the  execution  In 
the  hands  of  a  third  person.  In  order  that  he  may 
secure  payment  of  the  debt  out  of  the  surplus  (If 
any)  of  Uie  proceedsof  a  trust  subject  which  the 
debtor  had  mortgaged  to  other  creditors;  and  B. 
approves  this  disposition  of  his  execution  by  the 
deputy  sheriff:  no  return  belnr  made  of  the  exe- 
cution. B.  the  creditor,  therefore,  three  years  after 

the  return  day,  makes  a  motion  for  a  fine. 
772     affalnst  the  high  sheriff's  'sureties,   for  the 

failure  of  the  deputy  to  return  the  execution, 
and  recovers  judgment  for  6  percent  per  month 
on  the  amount  of  the  execution:  Held,  that,  as  the 
high  sheriff's  sureties  might  have  shewn  the  facu  in 
their  defence  on  the  trial  of  the  motion  at  law.  and 
shew  no  reason  for  not  having  defended  themselves 
at  law,  the  court  of  chancery  has  no  jurisdiction 
to  relieve  them. 

Bieme  v.  Mann  and  others,  164 

LAND. 

l.'What  is  subject  to  location,  survey  and  grant 

on  a  treasury  warrant.    See  Patent  No.  S,  8, 4.  and 

French  v.  Loyal  Company,  697 

2.  Concerning  equitable   jurisdiction    to   settle 

title  and  bounds,  see  Boundary  No.  1, 2,  and 

Lanffe  v.  Jones,  192 

8.  See  Specific  execution  and  Vendor  &  vendee. 

LAPSE  OF  TIME. 

1.  A  partial  division  of  slaves,  under  the  will  of  a 
Maryland  testator,  Is  made  In  that  state  In  1768. 
before  the  time  appointed  by  the  will  for  a  division, 
and  during  Infancy  of  one  of  the  leiratees,  but  divi- 
sion acquiesced  in,  at  least  no  new  division  ever 
demanded :  after  great  lapse  of  time,  such  division, 
however  premature  or  Incomplete,  cannot  be 
Impeached. 

Col  vert  V.  Mlllstead's  adm'x,  88 

2.  An  account  of  administration,  demanded  after 
a  great  lapse  time,  held  a  stale  demand,  and  there- 
fore denied. 

Parks's  adm'r  and  heirs  v.  Rucker.  149 

8.  BUI  by  the  legatees  of  A.  against  the  ex'or  and 
legatees  of  B.  who  was  ex'or  of  A.  for  an  account  of 
B.'s  administration  of  A.'s  estate.— B.'s  ex'or  beinff 
himself  one  of  A.'s  legatees,  and  so  a  party  in  inter- 
est with  plaintiffs;  It  appears,  that  no  account  of 
B.'s  administration  of  A.'s  estate  has  ever  in  fact 
been  settled;  but  this  bill  Is  filed  28 years  after  B.*8 
death,  and  from  12  to  20  years  after  the  young-est 
of  plaintiffs  attained  to  full  ag-e,  and  the  accounts 
called  for  would  Involve  very  ancient  and  compli- 
cated transactions:  HbIjD,  the  great  lapse  of  time  Is 
a  sufilcient  objection  to  the  relief  prayed  by  the 
bill  airalnst  the  representatives  of  the  first  ex'or: 
especially  under  circumstances  shewing  that  noth- 
ing: was  probably  due,  and  that,  from  loss  of  papers 
and  evidence,  the  accounts  cannot  be  nowfaUrly 
settled. 

Carr's  adm'r  and  legatees   v.  CHiapman's 
legatees,  164 

4.  What  adversary  possession  by  a  claimant  of 
the  leffal  title  to  land  will  bar  an  equitable  riffht. 
See  Adversary  possession,  and 

Cresap  v.  M'Lean  and  another,  881 

5.  Satisfaction  or  release  of  mortg-affe  presumed 
from  lapse  of  time.  See  Mort^ares  &  trusts  Na  4. 
and 

Jones's  adm'r  v.  CJomer's  ex'or,  850 

6.  When  la«>se  of  time  is  no  bar  to  specific  execu- 
tion.   See  Specific  execution  No.  1,  and 

Williams  V.  Lewis,  686 

LARCENY. 
That  no  writ  of  error  lies  to  conviction  of  a  free 
negro  by  a  court  of  oyer  and  terminer  for  grand 
larceny,  see  Slaves,  free  negroes  &  mulattoes  No. 
7,  and 

Anderson  v.  Commonwealth,  740 
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LEGACY  AND  LEGATEE. 

1.  What  Is  a  vested  leiracy.    See  Will  No.  2,  4.  and 
Rowlett  and  wife  v.  Rowlett's  ex'ors,  20 
Wade  T.  Boxley  &c..                                            448 

2.  When  lapse  of  time  will  bar  a  blU  by  learatees 
for  account  of  administration.  See  Lapse  of  time 
Na  8,  and  _ 

Carr'8  adm'r  and   leg-atees  y.  Chapman's 
legatees,  164 

LEGAL  TITLE. 

1.  jiffect  of  patent  in  passing  leffal  title.  See 
Patent  No.  1. 2,  8,  and  ^ 

Cresap  ▼.  McLean  and  another,  881 

French  v.  Loyal  Company,  ^     «27 

2.  What  adversary  possession  by  claimant  of  le^al 
tiUe  will  bar  an  equiUble  riirhL  See  Adversary 
possession,  and  ^ 

Cresap  v.  M'Lean  and  another,  881 

LIMITATION  OF  SUITS. 
1.  Upon  a  bill  in  chancery  for  slaves,  the  stotute 
of  limitations  cannot  avail  the  defendant  unless  it 
be  pleaded. 

Colvert  V.  Millstead's  adm*x,  88 

1  When  the  statute  of  limitations  Is  no  bar  to 
specific  execution.  See  Specific  execution  No.  1, 
and 

WUUams  v.  Lewis,  080 

&  See  Lapse  of  time. 

LIS  PENDENS. 

A  lis  pendens  can  only  affect  a  purchaser  of  the 
subject  in  controversy  from  a  party  to  the  suit 

French  v.  Loyal  Company,  027 

778  ♦LITERARY  FUND. 

Motion  by  president  &c.  of  literary  fund 
airainst  treasurer  of  school  commissionei*s.  See 
School  commissioners,  and 

Naylor  v.  President  and  directors  of  Literary 
Fund,  71 

MASSACHUSETTS. 
Gonceminff  the  constitution  of  the  state,  see  Free- 
dom No.  S.  and 

Betty  and  others  v.  Horton,  015 

BiERGER. 
See  Extinguishment 

METES  AND  BOUNDS. 

1.  Leffal  title  passes  according  to  metes  and  bounds 
Id  patent  although  it  purport  to  convey  a  less 
quantity  of  land.    See  Patent  No.  1,  and 

Cresap  v.  M'Lean  and  another,  881 

2.  Correction  of  mistake  in  conveyance,  in  the 
description  of  metes  and  bounds.  See  Vendor  & 
vendee  No.  8,  and 

Keytonsv.  Brawfords,  80 

1  Settlement  of  bounds.  See  Boundary  No.  1,  S, 
and 

Lanire  v.  Jones,  192 

MISTAKE. 

1.  In  description  of  quantity  or  bounds  of  land 
conveyed  by  deed  or  patent  see  Vendor  &  vendee 
No.  8.  Patent  No.  1.  and 

Key  tons  v.  Brawfords,  80 

Cresap  v.  M'Lean  and  another.  881 

2.  Payment  by  mistake  of  law.  See  Pasrment  No. 
4. 5.  and 

Mayor  Ac  of  Richmond  v.  Judah,  806 

MONSTRANS  DE  DROIT. 
1.  In  a  monstrans  de  droit  to  an  inquisition  of  es- 
cheat prosecuted  under  the  statute  of  Virirlnia,  1 
Bev.  Code,  ch.  88,  f  7,  the  monstrant  is  plaintiff. 
French  and  Brown  v.  Commonwealth,  512 

1  The  monstrant  must  shew  gooA  title  in  himself, 
in  order  to  entitle  him  to  Judgment  of  amoveas 
manus  against  the  commonwealth.  S.  C.,       512 

MORTGAGES  AND  TRUSTS. 

I.  Construction— whether  mortgag-e  or  conditional 

sale. 

1.  See  Conditional  sale  No.  1.  and 

Kroesen  v.  Seevers  &c.,  484 

1  See  Unconscionable  bargaio  No.  1,  and 
Hyde  V.  Nick,  880 

II.  Right  of  redemption. 
8.  See  Unconscionable  bargain  No.  2.  and 
Hyde  V.  Nick.  880 

nL  Refusal  of  foreclosure. 
4.  Upon  a  bill  by  mortgagee  against  mortgagor  to 
foreclose,  satisfaction  or  release  presumed  from 
tbelapseof  90  years,  such  presumption  being  cor- 
roborated, rather  than  rebutted,  by  other  circum- 
stances. 

Jones's  adm'r  v.  Comer's  ex'or,  860 


5.  Such  presumption  ought  regularly  to  be  relied 
on  in  the  answer,  not  by  way  of  plea:  but  If  relied 
on  by  plea,  this  Irregularity  shall  not  deprive*  the 
mortgagor  of  the  defence:  per  Bbockbmbbouoh.  J. 

S.  C ,       850 

0.  It  seems,  that  in  case  of  a  mortgage  executed 
for  a  fictitious  debt,  with  fraudulent  design  to  de- 
ceive and  hinder  mortgagor's  creditors,  both  mort- 
gagor and  mortgagee  being  parties  to  the  fraud, 
though  the  title  might  pass  to  the  mortgagee  at  law, 
a  court  of  equity  should  not  give  him  its  aid  to 
enforce  the  mortgage.  S.  C,      850 

IV.  Injunction  where  mortgaged  property  is  sold 
under  execution. 

7.  C  mortgages  slaves  to  M.  to  Indemnify  him 
against  loss  by  reason  of  suretyship  incurred  by 
him  for  C.  then  creditors  of  C.  levy  writs  of  fl.  fa.  on 
the  mortgaged  slaves:  it  being  yet  uncertain 
whether  M.  will  sustain  loss  by  reason  of  his  surety- 
ship, and  if  so  to  what  amount  M.  files  a  bill  In 
equity,  praying  an  injunction  to  prevent  the  sale  of 
the  slaves  under  the  executions:  and  the  chancellor 
awards  an  injunction,  not  to  inhibit  the  sale,  but  to 
inhibit  the  sheriff  from  paying  over  the  proceeds 
thereof,  till  further  order:  but  he  afterwards  dis- 
solves this  injunction:  upon  a  question  whether  the 
court  of  chancery  had  jurisdiction,  and  whether 
the  plaintiff  ought  not  to  be  left  to  pursue  his  rem- 
edy at  law:  Hkld,  the  case  is  proper  for  relief  in 
equity,  and  the  injunction  ought  to  be  reinstated. 

Marshall  v.  Colvert  and  others,  i46 

V.  Irregularity  in  trustee's  sale. 

8.  Real  estate  is  conveyed  to  trustees  to  secure 
payment  of  a  debt:  after  the  death  of  the  debtor, 
the  trustees  proceed  to  sell  the  trust  subject  to  pay 

the  amount  claimed  by  the  creditor:  it  ap- 
774  pears  that  *the  just  amount  of  debt  depends 
on  accounts  not  yet  settled,  and  so  the  amount 
due  is  unascertained,  and  there  Is  reason  to  believe 
the  amount  claimed  by  the  creditor  was  not  all  due 
to  him:  HELD,  this  is  a  valid  objection  to  the  sale 
made  to  the  trustees,  upon  a  bill  in  equity  filed  by 
the  heirs  of  the  debtor  to  set  aside  the  sale. 

Gibson's  heirs  v.  Jones  and  others.  870 

9.  Sale  made  by  trustees  under  a  deed  of  trust  to 
secure  a  debt  Is  impeached  by  the  heirs  of  the 
debtor,  in  equity,  on  the  ground  that  the  trustees  did 
not  make  due  advertisement  of  the  sale,  in  pursu- 
ance of  the  deed  of  trust:  Held,  unless  such  ad- 
vertisement was  made,  the  sale  is  Irregular,  and 
the  burden  of  proof  that  due  advertisement  was 
made,  rests  on  the  parties  insisting  on  the  sale. 

S.  C,       870 

VI.  Injunction  to  sale  under  trust  deed 

10.  A  vendee  of  land  executes  a  deed  of  trust  of 
same  land  to  secure  payment  of  the  purchase 
money:  if  there  is  any  doubt  as  to  the  title  of  the 
land,  or  part  thereof,  equity  will  enjoin  the  trustees 
from  selling  the  land,  or,  at  least  such  part  thereof 
as  to  which  the  title  is  doubtful,  to  satisfy  the  debt 

Miller  V.  Argyle's  ex'or  and  others.  400 

Vn.  Sale  subject  to  prior  usurious  mortgage. 

11.  See  Usury  No.  8,  and 

Spenglerv.  Snapp,  478 

12.  See  Purchaser  Na  1,  and 

Crenshaw's  adm'r  v.  Clark  and  others,  66 

VIII.  Registry. 
18.  A  mortgage  of  slaves  is  recorded  in  the  county 
of  A.  the  slaves  being  at  the  time  of  the  execution 
and  recording  of  the  deed.  In  the  county  of  B.  and 
after  the  recording  of  the  deed  in  A.  the  slaves  are 
removed  to  A.  but  the  deed  is  not  recorded  anew 
there,  after  such  removal:  and  then  the  mortgagor 
mortgages  the  same  slaves  to  another  person,  and 
this  mortgage  is  recorded  in  A.  where  the  slaves 
are  at  the  time  of  the  execution  and  recording 
thereof:  Held,  upon  the  constructiou  of  the  stat- 
ute, 1  Rev.  Code,  en.  99,  $  11.  the  first  mortgage  was 
not  duly  recorded,  and  so  Is  void  as  against  the 
second  mortgagee. 

Lane  v.  Mason,  520 

MOTION. 

1.  Against  treasurer  of  school  commissioners. 
See  School  commissioners,  and 

Naylor  v.  President  and  directors  of  Literary 
Fund,  71 

2.  Decree  on  notice  and  motion,  under  reservation 
in  former  decree.  See  Executors  &  administrators 
No.  18.  and 

Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees, 18 

MULTIPLICITY  OF  SUITS. 
Ouster  of  equitable  jurisdiction  by  prior  litigation 
at  law.    See  Equitable  jurisdiction  No.  2,  and 

Harvey  v.  Fox,  444 
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NATURALIZATION. 

1.  Certificate  of  natoralizatloii  states  that  the 
party  *'  took  the  oath  in  such  case  required  by  the 
act  of  conirress:"  Hbld  to  import  that  he  took 
the  oath  required  in  the  very  words  prescribed  by 
the  sUtute,  and  so  the  act  of  naturalization  is  ^ood. 

Commonwealth  v.  Towles,  748 

2.  It  is  improper  to  look  behind  an  order  of  a 
court  of  record  admittinir  a  f  oreismer  to  citizenship, 
for  any  irregularity  in  the  previous  proceedings, 
unless  the  irregularity  be  such  as  to  shew  plainly 
that  the  requisitions  of  the  act  of  congress  have  not 
been  complied  with:  therefore,  where  the  record  of 
the  previous  declaration  made  by  the  party.  omiU 
to  state  that  it  was  made  on  oath,  and  that  it  in- 
cluded a  renunciation  of  allegiance  to  foreign 
princes  Ac.  such  omission  does  not  invalidate  the 
subsequent  act  of  naturalization  founded  on  such 
previous  declaration.  S.  a,      748 

8.  See  Grand  jury,  and  S.  C,       748 

NEGOTIABLE  NOTE. 

1.  That  the  usage  of  the  banks  in  Virginia  in  dis- 
counting notes  is  not  usurious,  see  Usury  No.  1,  and 

Crump  V.  Nicholas  and  another.  261 

2.  That  the  bond  of  Indorser  is  no  extinguishment 
of  drawer's  debt,  see  Extinguishment,  and 

Taylor's  adm'r  v.  Bank  of  Alexandria.  471 

8.  What  Is  necessary  to  charge  endorser.  See 
Drawer  &  endorser  No.  1.  S,  8,  and 

Watkins  V.  Crouch  &  Co.,  622 

776  ^NEW  TRIAL. 

1.  A  new  trial  ought  not  to  be  granted,  to 
enable  the  party  against  whom  the  verdict  is  ren- 
dered, to  impeach  the  credit  of  a  witness  examined 
at  the  trial. 

Brugh  V.  Shanks,  608 

2.  A  new  trial  asked  on  the  ground  that  the  ver- 
dict is  contrary  to"  evidence,  ought  to  be  granted 
only  in  the  case  of  a  plain  deviation  from  right  and 
Justice;  not  in  a  doubtful  case,  merely  because  the 
court,  if  of  the  jury,  would  have  given  a  different 
verdict,  S.  C.       608 

8.  Where  there  is  conflicting  testimony,  and  the 
Jury  has  to  decide  on  the  credit  of  witnesses,  the 
power  of  the  court  to  grant  a  new  trial  ought  to  be 
very  cautiously  exercised.  S.  C,      608 

4.  A  new  trial,  asked  on  the  ground  that  the  ver- 
dict is  contrary  to  evidence,  is  denied :  the  opinion 
of  the  court  which  tried  the  cause,  on  such  a  point, 
is  entitled  to  peculiar  respect  in  an  appellate  court. 

S.  a.      608 

6.  Chancellor's  discretion  to  refuse  new  trial  of 

issue  out  of  chancery.    See  Issue  out  of  chancery. 

and  _ 

Grigsby  v.  Weaver.  107 

NOTE. 
See  Drawer  &  endorser  No.  1.  2.  8;  Extinguish- 
ment; Usury  No.  1.  and 

Watkins  y.  Crouch  &  Co.,  682 

Taylor's  adm'r  v.  Bank  of  Alexandria.  471 

Crump  T.  Nicholas  and  another,  261 

NOTICE. 

1.  The  doctrine  of  actual  notice  to  a  purchaser  of 
a  legal  title  of  equitable  rights  of  third  persons,  of 
presumptive  evidence  of  actual  notice,  and  of  con- 
structive notice,  considered. 

French  v.  Loyal  Company,  827 

2.  Protection  to  purchaser  without  notice.  See 
Patent  No.  4.  and  S.  C.       027 

8.  Protection  to  purchaser  with    notice,  buying 

from  a  purchaser  without    See  Usury  No.  8.  and 

Spengler  v.  Snapp.  478 

4.  Decree  on  notice  and  motion,  under  reservation 

in  former  decree.    See  Executors  &  administrators 

No.  18,  and 

Dabney's  adm'r  and  others  t.  Smith's  lega^ 
tees.  18 


NUISANCE. 
See  Criminal  Jurisdiction  No.  1,  and 
White  V.  King  and  M'Call, 
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ONUS  PROBANDL 

1.  H.  makes  an  affidavit,  that  L.  had  engaged  to 
pay  certain  taxes;  L.  says,  that  the  affidavit  is  false, 
and  that  he  will  have  H.  indicted  for  perjury;  H. 
brings  an  action  against  L.  foi  those  words,  to  which 
L.  pleads  Justiflcation:  Held,  that  the  burden  of 
proof,  at  the  trial,  does  not  rest  on  plaintiff  to 
prove  that  defendant  had  engaged  to  pay  the  taxes: 
but  it  rests  on  defendant  to  prove,  that  plaintiff's 
affidavit  to  that  effect  was  false,  tho'  such  proof  in- 
volves proof  of  a  negative. 

Hi  neb  man  v.  Lawson,  806 

S.  Upon  the  trial  of  a  presentment  on  the  statute 
1  Rev.  Code.  ch.  Ill,  $  18.  against  the  occupier  of  a 
tenement  in    N.  for  knowingly  permitting  more 


than  6  slaves  to  be  and  remain  at  one  time  on  his 
lot  or  tenement,  without  consent  of  the  owners.— 
if  the  prosecutor  prove  the  assemblage  of  more 
than  6  slaves,  the  onus  probandi  lies  on  the  defend- 
ant, to  shew  the  consent  of  the  owners. 

Commonwealth  v.  Connor,  718 

8.  See  Mortgages  &  trtists  No.  0,  and 

Gibson's  heirs  v.  Jones  and  others,  S70 

OYER. 
E.  by  single  bill  under  seal  promises  to  pay  P.  807 
dollars,  and  afterwards  a  writing  was  indorsed  on 
the  bill,  signed  by  obligor  and  obligee,  but  not 
sealed,  stating  that  the  parties  had  settled  their  ac- 
counts, and  that  there  was  due  on  the  bill  162  dol- 
lars: in  debt  by  P.  against  E.  upon  the  bill.  In  which 
the  declaration  makes  no  mention  of  the  writing 
indorsed.  E.  craves  oyer  of  the  writing  obligatory 
in  the  declaration  mentioned:  Hku>.  he  did  not 
thereby  ask  oyer  of  the  indorsement,  nor  conld 
he  have  demanded  oyer  thereof. 

Eib  T.  Pindall's  ex'x.  100 

OYER  AND  TERMINER. 
A  free  negro  is  prosecuted,  convicted  and  sen- 
tenced for  grand  larceny.  In  a  corporation  court, 
under  the  statute  of  1881-2,  ch.  22,  |  11:  Held,  a 
writ  of  error  does  not  lie  from  the  circuit  snperlour 
court  to  the  Judgment  of  the  corporation  court  in 
such  case. 

Anderson  v.  Commonwealth.  740 

778  ♦PARTIES  IN  CHANCERY. 

1.  Upon  a  bill  in  the  state  court  of  chancery, 
by  a  creditor  by  specialty  binding  the  heirs  of  the 
debtor,  against  the  heirs,  to  subject  the  lands  de- 
scended to  the  debt.— it  appears,  that  all  the  land 
descended  has  been  sold  before  the  hearing  of  this 
cause,  under  a  decree  of  the  federal  court,  in  a  suit 
of  the  U.  States  against  the  heirs,  to  satisfy  a  debt 
due  the  U.  States  from  their  ancestor  as  collector 
of  customs;  yet  the  purchasers  under  the  decree  of 
the  federal  court  are  not,  as  such,  made  parties  to 
this  suit:  the  chancellor  decrees  a  sale  of  the  land 
descended,  to  satisfy  plaintiff's  demand :  Hxld.  it 
was  error  to  make  such  decree  in  this  cause,  with- 
out having  the  purchasers  under  the  decree  of  the 
federal  court  made  parties. 

King  adm*r  &c  and  others  v.  Ashley,  408 

2.  Heir  of  personal  representative  not  a  necessary 
party  in  suit  by  legatee.  See  Executors  and  admin- 
istrators No.  11.  and 

Dabney's  adm'r  and  others  y.  Smith's  leg- 
atees, IS 
PARTNERSHIP. 

1.  P.  having  leased  a  farm,  B.  put  labourers  on 
the  farm  under  P.'s  management,  upon  an  agree- 
ment that  the  nett  profits,  after  deducting  all  ex- 
penses, should  be  divided  between  them:  Hbld. 
this  is  a  partnership,  and  B.  is  liable  for  the  debts 
contracted  by  P.  for  the  concern. 

Brown's  ex'or  v.  Higginbotham  &  Co..  688 

2.  The  rent  due  for  the  farm,  and  the  overseer*s 
wages,  are  expenses  to  be  deducted,  and  both  part- 
ners are  liable  for  the  same:  and  P.  being  the  agent 
of  H.  &  Co.  and  having  paid  these  debts  of  the  part- 
nership out  of  the  funds  of  H.  &  Co.  B.  as  well  as  P. 
is  bound  to  refund  the  money  to  H.  &  Co.  and  this, 
though  such  payment  was  made  by  P.  after  disso- 
lution of  the  partnership.  S.  C.       668 

8.  Until  the  affairs  of  a  partnership  are  settled, 
and  outstanding  engagements  made  good,  the  part- 
nership must  in  contemplation  of  law  have  a  con- 
tinuance, so  far  as  respects  the  winding  up  of  its 
affairs.  S.  C.       688 

PART  PERFORMANCE. 
See  Specific  execution  No.  1.  and 
Williams  v.  Lewis,  086 

PATENT. 
I.  Excess  in  quantity  of  land. 

1.  Grant  of  land  from  the  commonwealth,  founded 
on  survey,  as  containing  687  acres;  but  the  metes 
and  bounds  described  in  the  survey  and  grant,  in 
fact,  include  1208  acres:  Hbld.  though  the  grant 
may  be  avoided  as  to  the  excess,  at  the  suit  of  the 
commonwealth  timely  prosecuted,  yet  the  legal 
title  of  the  whole  quantity  of  1208  acres  passes  by 
the  grant  to  the  grantee,  and  no  individual  claim- 
ant has  a  right  to  have  the  grant  avoided  for  the 

Cresap  v.  M'Lean  and  another,  S8t 

IL  What  land  is  liable  to  be  patented. 

2.  A  survey  of  land  made  for  the  Loyal  Company 
or  its  assignee,  under  orders  of  the  colonial  council, 
though  recognized  by  the  statute  of  1770  for  settling 
the  rights  of  claimers  to  unpatented  lands,  and 
held  valid  by  the  court  of  appeals,  not  being  carried 
into  grant,  does  not.  any  more  than  a  survey  under 
a  treasury  warrant,  vest  any  legal  title  in  the  com- 
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panjr,  or  Its  assignee;  and  land  so  surveyed  for  the 
company  is  still  waste  and  unappropriated  land, 
within  the  meaning  of  the  land  laws,  subject  to 
location,  snrvey  and  grant,  upon  a  treasury  war- 
rant, and  such  grant  passes  the  legal  title  to  the 
junior  locator,  tho'  equity  may  relieve  the  company 
against  it,  for  fraud  practised  by  him  in  procuring 
the  grauL 

French  T.  Loyal  Company,  C27 

IIL  Legal  title  under  the  patent 
8.  Therefore,  where  a  survey  was  made  upon  the 
rights  of  the  Loyal  Company  for  J.  and  J.  assigned 
the  survey  to  P.  and  P.  assigned  it  to  F.  and  F.  hold- 
ing- under  the  survey,  and  having  full  notice  of  the 
lien  of  the  company  on  the  land  for  its  dues,  locates 
it  under  a  treasury  warrant,  has  it  surveyed,  and 
gets  Si  grant  for  it,  though  this  was  a  fraud  in  F.  the 
«rant  passed  the  legal  title  to  him.  S.  C       027 

4.  And  a  purchaser  from  F.  without  notice  of  the 
rigiits  of  the  company,  or  of  F.*s  fraud  in  procuring 
the  grant,  acquires  tiie  legal  title,  and  cannot  be 
affected  by  the  equity  of  the  company. 

S.  a.       927 
PAUPER  SUITS. 
See  fYeedom. 
777  ♦PAYMENT. 

].  What  shall  be  deemed  a  payment  of  usuri- 
ous mortgage.    See  Usury  No.  8,  and 

Spenglerv.  Snapp,  478 

Application  of  payments, 
i.  If  A.  owes  a  debt  to  B.  payable  on  demand,  for 
which  a  is  A.*s  surety,  and  A.  assigns  debts  of 
others  to  B.  in  part  payment,  and  after  such  assign- 
ment, but  before  the  assigned  debts  are  collected, 
A.  contracts  another  debt  to  B.  for  which  there  is 
no  security ;  in  such  case  B.  cannot,  after  collection 
of  the  assigned  debts,  apply  the  same  to  the  pay- 
ment of  A.*s  last  debt  contracted  after  the  assign- 
ment was  made,  and  recover  the  whole  amount  of 
the  first  debt  from  C.  the  surety  for  it 

DonaUy  v.  Wilson,  829 

3.  There  can  be  no  election  as  to  the  application  of 
payments,  where  there  is  but  one  debt  due  at  the 
time  of  the  payments  made.  S.  C,      829 

Payment  by  mistake  of  law. 

4.  A  dtiasen  of  Richmond  pays  money  to  the  cor- 
poration, under  a  belief  of  both  parties  that  it  was 
due  for  city  taxes  imposed  by  an  ordinance  of  the 
corporation ;  admitting  that  the  money  was  paid 
under  a  mistake  of  the  meaning  of  the  ordinance, 
and  that  the  ordinance  did  not  impose  such  a  tax, 
yet  HKiiD,  it  cannot  be  recovered  back,  in  an  action 
for  money  had  and  received  against  the  corporation. 

Mayor  &c.  of  Richmond  v.  Judah,  806 

5.  Money  paid  under  a  mistake  or  ignorance  of  fact 
may  be  recovered  back ;  otherwise,  if  paid  under  a 
mistake  or  ignorance  of  law  :  and  the  principle  ap- 
plies as  well  in  the  case  of  money  paid  as  city  taxes 
to  a  corporation,  as  in  the  case  of  money  paid  as  a 
debt  to  an  IndividuaL  S.  C,       806 

Estoppel  to  allege  payment 
&  In  what  case  debtor  is  estopped  from  alleging 
payment  to  assignor,  before  assignment    See  Es- 
toppel Na  1,  and 

Davis's  adm'r  v.  Thomas  Ac,  1 

PEDIGREE. 
What  is  competen  t  evidence  of  pedigree.    See  Evi- 
dence No.  S,  and 

Col  vert  V.  MiUstead's  adm*x,  88 

PENAL  STATUTES. 
Construction. 

1.  See  Criminal  Jurisdiction  No.  1,  and 

White  V.  King  &  M'Call,  796 

2.  See  Forging  &  uttering  No.  1,  2,  8,  and 
Hendrlck  v.  Commonwealth,  706 
Mnrry  v.  Commonwealth,  720 

8.  See  Gaming  Na  2,  8,  and 

Commonwealth  v.  Sanders,  751 

4.  See  Slaves,  free  negroes  &  mulattoes  Na  6,  7, 
and 

Commonwealth  v.  Connor,  718 

Anderson  v.  Commonwealth,  740 

PERFORMANCE. 
Concerning  part  performance,  see  Specific  execu- 
tion No.  1,  and 

WilUams  V.  Lewis,  686 

PERSONALTY. 

1.  When  bill  of  sale  is  valid  without  delivery  of 

poesesidon.    See  Fraudulent  alienations  No.  2,  and 

Kroesen  v.  Seevers  &c,  484 

8L  Registry  of  mortgage.    See  Mortgages  &  trusts 

No.  18.  and 

Lane  v.  Mason,  520 


8.  Before  the  late  sUtute  of  1884-5.  ch.  60,  a  testa- 
ment of  personal  estate  might  be  well  proved  by  a 
single  witness.  ,^ 

Worsham's  adm'r  v.  Worsham's  ex'or,  689 

PLEADING. 
L  Declaration. 

1.  What  must  be  set  forth  in  action  by  corporation. 
See  Corporation  No.  2,  and    ^ 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

2.  What  must  be  set  forth  in  action  against  en- 
dorser.   See  Drawer  &  endorser  No.  1.  and 

Watkins  v.  Crouch  &  Co.,  622 

n.  Motion. 
8.  What  must  be  set  forth    on    motion    against 
treasurer  of   school   commissioners.    See   School 
commissioners  No.  8,  and 

Naylor    v.    President     and     directors    of 

Literary  Fund,  71 

IIL  Indictment 

4.  What  is  a  sufllcient  indictment  for  passing  a 

counterfeit  bank  note.    See  Forging  &  uttering  No. 

8,  and 

Murry  v.  Commonwealth,  720 

778       ♦S,  Surplusage   in  indictment    See  Ardent 

spirits,  and  ^^ 

Hulstead  v.  Commonwealth,  724 

IV.  When  information  Is  unnecessary. 

6L  See  IndictmenU,  informations  &  presentments 

No.  7,  and 

Commonwealth  v.  Towles,  748 

V.  Mode  of  defence. 

7.  When  matter  of  estoppel  must  be  pleaded.  See 
Estoppel  No.  2,  and 

Davis's  adm'r  v.  Thomas  Ac,  1 

8.  Upon  a  bill  in  chancery  for  slaves,  the  statute 
of  limitations  cannot  avail  the  defendant  unless  it 
be  pleaded.  ^ 

Col  vert  V.  Millstead's  adm'x,  88 

9.  How  presumption  that  mortgage  is  satisfied  or 
released  may  be  availed  of  against  bill  to  foreclose. 
See  Mortgages  &  trusts  Na  5,  and 

Jones's  adm'r  v.  Comer's  ex'or,  860 

VL  Plea. 

10.  What  is  a  good  plea  in  bar  of  action  against  a 
surety.    See  Principal  &  surety  No.  8,  and 

Wright's  adm'r  v.  Stockton.  158 

VIL  Replication. 

11.  Though  there  be  no  formal  negative  and  affirm- 
ative in  pleading,  yet  wherever  a  replication  dis- 
affirms the  whole  substance  of  the  plea,  it  may  reg- 
ularly conclude  to  the  country. 

Carthrae  and  another  v.  Clarke,  968 

12.  Ill  conclusion  cured  on  general  demurrer.  See 
JeofaiU.  and  S.  C,       268 

vnL  Variance  of  proof  from  pleading. 
18.  See  Variance  No.  1,  Ardent  spirits,  and 
Taylor's  administrator  v.  Bank  of  Alexan- 
dria, 472 
Hulstead  V.  Commonwealth,  724 
PLEDGE. 
Whether  contract  shall  be  deemed  pledge  or  con- 
ditional sale.  See  Unconscionable  bargain  No.  1.  and 
Hyde  v.  Nick,  886 
PLENE  ADMINISTRAVIT. 
See  Fully  administered. 

POSSESSION. 

1.  When  delivery  of  chattel  sold  may  be  dispensed 
with.    See  Fraudulent  alienations  No.  2,  and 

Kroesen  v.  Seevers  Ac..  484 

2.  See  Adversary  possession,  and 

Cresap  v.  M'Lean  and  another,  881 

PRACTICE  IN  ACTIONS  AT  LAW. 
As  to  granting  new  triaL    See  New  trial  No.  1,  2. 
8,  4,  and 

Brugh  V.  Shanks,  608 

PRACTICE  IN  CRIBONAL  CAUSES. 

1.  Necessity  of  examination  before  indictment  of 
felon.    See  Examining  court  and 

Hurd  V.  Commonwealth,  715 

2.  Prisoner's  right  of  challenge.  See  Jurors  No. 
4,  and 

Hendrlck  v.  Commonwealth,  708 

8.  When  continuance  will  be  refused  to  indicted 
felon.    See  Continuance,  and 

Hurd  V.  Commonwealth,  716 

PRACTICE  IN  SUITS  IN  EQUITY. 
1.  A  cause  is  heard  and  decided  on  the  point  of 
jurisdiction  ;  it  is  no  objection  to  the  decree  that 
the  cause  had  not  been  set  for  hearing. 

Lange  v.  Jones.  192 
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2.  Chancellor's  discretion  to  refuse  new  trial  of 
issue  out  of  cbancery.  See  Issue  out  of  chancery, 
and 

Grimsby  v.  Weaver,  1J>7 

3.  When  dismission  should  he  without  prejudice. 
See  Dismission  No.  1,  and 

Lockridffe  y.  Sharrot  and  another,  870 

4.  Dismission  of  bill  after  injunction  dissolved. 
See  Injunction  No.  6.  and 

PuUiam  v.  Winston  and  another,  824 

5.  Costs  on  partial  dissolution  of  injunction.  See 
Injunction  No.  8,  and 

Donally  v.  Ginatt's  adm'r,  850 

0.  Decree  affainst  plaintiff  for  balance  on  account. 
See  Account  No.  2.    Specific  execution  No.  4,  and 

Payne  v.  Graves,  661 

7.  Reservation  in  decree  against  infant.  See  In- 
fant, and 

Jackson's  adm'x  and  heirs  v.  Turner,  119 

8.  Decree  on  motion,  under  reservation  in  former 
decree.    See  Executors  &  administrators  No.  13.  and 

Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees. 13 

9.  Practice  on  reversing  decree  for  plaintiff,  where 
a  material  allegation  of  bill  is  unproved.  See  An- 
swer No.  2.    Dismission  No.  2,  and 

Cropper  v.  Burtons  and  others,  426 

Miller  V.  Arffyle's  ex'or  and  others,  460 

PRESENTMENT. 

When  Information  on  presentment  is  unnecessary. 

See  Indictments,  informations  and  presentments 

No.  7,  and 

Commonwealth  v.  Towles,  748 

779  ♦PRESUMPTION. 

1.  Of  the  satisfaction  or  release  of  mortsraffe. 
See  Mortffaffes  &  trusts  No.  4, 5,  and 

Jones's  adm'r  v.  Comer's  ex'or,  860 

2.  See  Lapse  of  time. 

PRINCIPAL  AND  AGENT. 
Commission  merchant's  liability  to  principal. 
The  owner  of  ten  hogsheads  of  tobacco  put  the 
same  in  the  hands  of  commission  merchants  to  sell 
on  commission,  but  not  a  del  credere  commission: 
the  commission  merchants  have  in  their  hands,  at 
same  time,  other  tobaccos  of  other  persons  to  sell 
on  like  commission:  they  sell  all  the  tobaccos  of  all 
their  principals  in  one  parcel,  on  a  credit  of  four 
months,  to  one  person,  then  in  undoubted  credit, 
and  take  one  note  from  him  for  payment  of  the 
whole  price,  it  helng  the  known  usa^e  of  the  trade, 
in  such  cases,  for  commission  merchants  so  to  sell 
tobaccos  of  several  principals,  in  one  parcel,  and  so 
to  take  one  note  for  the  whole  price:  the  commis- 
sion merchants  procure  the  note  to  be  discounted 
by  another  merchant,  it  beiuff  the  usasre  of  the  trade 
in  such  cases,  for  such  agents  so  to  procure  such 
notes  to  be  discounted,  when  they  have  occasion  to 
make  advances  to  their  principals,  but  there  is  no 
proof  in  this  case  that  they  made,  or  had  occasion 
to  make,  any  advances  to  any  of  their  principals: 
before  the  note  so  taken  for  the  tobaccos  comes  to 
maturity,  the  maker  fails,  and  then  the  commission 
merchants  repay  the  contents  to  the  merchant  who 
discounted  It.  take  back  the  note,  and  use  due  dili- 
gence to  collect  it.  without  effect:  In  an  action 
brought  by  the  owner  of  the  ten  hosrsheads  of 
tobacco  asrainst  the  commission  merchants  for  the 
proceeds  of  sale  of  his  tobacco,  Hkld,  that  they,  by 
so  procuring  the  note  to  be  discounted  for  their  own 
use  before  It  came  to  maturity,  made  It  their  own. 
and  are  liable  to  plaintiff  for  the  proceeds  of  sale  of 
his  tobacco. 

Johnson  &  Bnggera  v.  O'Hara.  466 

PRINCIPAL  AND  SURETY. 
I.  Who  are  ii\  relation  of  principal  and  surety. 

1.  B.  belnff  indebted  to  D.  and  J.  belnff  Indebted  to 
B.,  thereupon  J.  and  B.  and  three  others,  of  whom 
M.  was  one,  join  in  a  bond  for  the  debt  to  D.— It 
appears,  that  M.  executed  the  bond  at  B.'s  request 
and  as  surety  for  him:  D  briners  suit  on  the  bond, 
and  in  the  event  recovers  the  whole  debt  from  M. : 
Hei^,  M.  Is  entitled  to  recover  the  whole  amount 
by  him  paid  from  B.  he  belncr  as  to  M.  the  principal 
debtor:  and  his  case  is  rellevable  in  equity. 

Baxter  v.  Moore,  219 

II.  Liability  of  sureties  of  sheriff  administrator. 

2.  See  Executors  &  administrators  No.  4,  10, 11,  12, 
18,  and 

Dabney's  adm'r  and  others  v  Smith's  lesra- 

tees.  18 

III.  Discharcre  of  sureties. 

8.  Debt  on  bond  by  C.  S.  asralnst  W.'s  administrator: 

defendant  takes  oyer  of  the  bond,  which  was  a  bond 

executed  by  H.  and  four  others,  of  whom  W.  was 

one.  and  then  pleads  in  bar.  that  W.  and  three  of  the 

other  obligors  were  sureties  for  H.  the  first  obligor. 


and  that  those  three  other  sureties  required  plain- 
tiff to  bring  suit  on  the  bond  prompUy.  according  to 
sutute  1  Rev.  Code.  ch.  116.  $  6,  7.  8.  but  plaintiff  did 
not  bring  suit,  as  required,  within  a  reasonable 
time,  and  when  she  did  bring  suit,  those  three  other 
sureties  pleaded  plaintiff's  failure  to  bring  suit 
promptly.  In  bar  of  her  action  against  them,  and  on 
that  plea,  judgment  was  given  for  those  three  sure- 
ties: upon  general  demurrer  to  this  plea.  Hbld. 
the  matter  pleaded  is  a  bar  to  plaintiff's  acUou 
against  W.'s  administrator. 

Wright's  adm'r  v.  Stockton,  ]5t 

4.  Wherever  some  of  several  sureties  are  dis- 
charged by  any  act  or  omission  of  the  obligee,  the 
other  sureties  are  also  discharged.  S.  C.       15S 

5.  Concerning  application  of  payments  so  as  to 
relieve  surety,  see  Payment  No.  2.  and 

Donally  v.  Wilson.  82^ 

IV.  Contribution  among  sureties. 

6.  W.  deputy  of  L.  sheriff  of  F.  county,  gives  a 
bond  to  his  principal  with  five  sureties,  for  the  faith- 
ful discharge  of  the  office  of  deputy  sheriff:  but  L. 
not  being  satisfied  with  this  security,  W.  and  three 
other  persons,  as  his  sureties,  give  a  second  bond  to 
L.  with  like  condition,  a  memorandum  being  in- 
dorsed on  this  second  bond,  at  the  time  of  its  execn- 
tion,  in  conformity  5Klth  a  previous  agreemenL 
thatL.  should  not  resort  to  the  second  bond  for 
indemnity  for  the  misconduct  of  the  deputy  in  office, 
so  long  as  the  sureties  in  the  first  bond  should  be 

resident  in  the  state,  and  it  should  appear  that 
780     he  could  be  indemnified  'without  recourse  to 

the  sureties  in  the  second  bond:  L.  the  sheriff 
recovers  judgment  on  the  first  bond  against  the 
sureties  therein  bound,  for  the  amount  of  damages, 
sustained  by  him  by  reason  of  the  deputy  sheriff's 
misconduct  in  office:  Held,  the  sureties  in  the 
first  bond  have  no  right  to  contribution  from  the 
sureties  in  the  second. 

Harrison  v.  Lane  and  others,  414 

7.  A.  B.  and  C.  are  sureties  for  D.  In  a  bond:  judg- 
ment Is  recovered  against  D.  the  principal,  and  the 
sureties  A.  and  B.  but  not  against  the  other  surety 
C.  and  a  fi.  fa.  being  sued  out  on  the  judgment,  and 
levied  on  the  property  of  D.  the  principal,  he  giveft 
a  forthcoming  bond,  in  which  A.  and  B.  and  another 
person  join  him  as  sureties:  execution  awarded  on 
such  forthcoming  bond  Is  levied  on  the  goods  of  A. 
one  of  the  sureties  in  the  original  bond,  as  well  as  in 
the  forthcoming  bond:  HEiiD.  A.  has  no  right  to 
contribution  from  C.  his  co-surety  In  the  original 
bond. 

Langford's  ex'or  v.  Perrln.  552 

8.  Judgment  is  recovered,  and  fi.  fa.  sued  out 
against  D.  principal  debtor,  and  A.  and  B.  his  sure- 
ties: the  fi.  fa.  is  levied  on  the  goods  of  D.  the 
principal,  who  gives  a  forthcoming  bond,  in  which 
A.  and  B.  and  another  person  E.  are  bound  as  D.'s 
sureties:  and  on  execution  on  the  forthcoming 
bond.  E.  is  compelled  to  pay  the  debt:  Ubld,  E.  is 
co-surety  with  A.  and  B.  for  D.  in  the  forthcoming 
bond,  not  surety  for  A.  and  B.  as  well  as  D.  and 
therefore,  E.  is  entitled  only  to  contribution  from 
A.  and  B.  as  co-sureties,  not  to  full  indemnity  from 
them  as  principals. 

Perrlns  v.  Ragland.  56S 

V.  Relief  to  appearance  balL 

9.  See  Appearance  ball,  and 

Mann  v.  Drewry,  996 

PRIORITY. 
See  United  States  No.  1,  and 
King's  adm'r  &c.  and  others  v.  Ashley.  40S 

PRISON  BONDS. 
Validity  of  bounds  bond. 
Upon  a  writ  of  ca.  sa.  sued  out  for  debt  the  debtor 
Is  taken  In  execution  by  the  sheriff,  who  permits 
him  to  go  at  large,  upon  his  giving  a  bond  to  the 
sheriff  with  condition  that  he  will  surrender  him- 
self into  custody  under  the  process,  on  a  day  cer- 
tain: the  debtor  does  voluntarily  surrender 
himself  into  the  custody  of  the  sheriff  upon  the 
process,  accordingly;  and  then,  wishing  to  have  the 
benefit  of  the  prison  rules,  gives  a  prison-bounds 
bond  with  sureties:  Held,  the  debtor  was  legally 
In  custody  of  the  sheriff  at  the  time  the  prison- 
bounds  bond  was  given,  and  so  this  bond  is  good 
and  binding  on  the  sureties. 

Carthrae  and  another  v.  Clarke,  MS 

PROBAT. 
See  Will  No.  1,  and 
Worsham's  adm'r  v.  Worsham's  ex'or.  569 

PROMISSORY  NOTE. 
See  Drawer  &  endorser  No.  1.  2,  8.    Extinguish- 
ment   Usury  No.  1,  and 

Watklns  v.  Crouch  &  Co.,  522 

Taylor's  adm'r  v.  Bank  of  Alexandria.  471 

Crump  V.  Nicholas  and  another.  261 
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PURCHASER. 
L  Of  property  subject  to  usurious  incumbrance. 

1.  A.  hayinsr  executed  his  bond,  and  B.  beinsr 
bound  as  bis  surety  for  tbe  debt,  to  C,  mortffafires 
property  to  B.  to  indemnify  bim  asrainst  tbis  surety- 
ship, and  tben  sells  tbe  mort^rasred  subject  to  D.  be 
nndertakinff  to  pay  tbe  debt  to  C. :  tben  C.  brings 
suit  at  law  on  the  bond  against  A.  who  pleads  usury, 
but  C.  recovers  Judgment:  and  then  flies  a  bill  in 
equity  against  A.  B.  and  D.  to  have  satisfaction  of 
tbe  debt  out  of  tbe  subject  mortfirasred  by  A.  to  B. 
and  tben  sold  by  A.  to  D. :  the  debtors  A.  and  B.  say 
the  debt  is  usurious,  but  insist  that  the  purchaser 
D.  is  bound  to  pay  it:  Held,  1.  That  D.  is  bound  to 
pay  tbe  debt,  and  tbe  mortfirag-ed  subject  in  his 
bands  shall  be  subjected  to  tbe  satisfaction  of  it: 
2.  That  tbe  answer  of  A.  and  B.  is  not  evidence  of 
the  usury  for  D;  and  8.  That  it  is  not  competent  to 
D.  to  set  up  the  objection  of  usury  practised  on  A. 

Crenshaw's  adm'r  v.  Clark  and  others,  65 

2.  The  plea  of  usury  is  a  defence  personal  to  tbe 
debtor:  and  so  tbe  purchaser  of  land  subject  to  a 
previous  lien,  cannot  object  that  tbe  lien  Is  usurious, 
but  Is  bound  to  discharge  the  lien,  as  part  of  the 
price  of  the  land. 

Spenglerv.  Snapp.  478 

n.  Protection  to  purchaser, 
a.  Protection  to  purchaser  with  notice  of  usury, 
buying  from    a   purchaser    without   notice.    See 
Usury  No.  8,  and 

Spengler  v.  Snapp,  478 

TBI        *4.  Rights  of  purchaser  without  notice.    See 
Patent  No.  4,  and 
French  v.  Loyal  Company,  627 

6.  See  Notice  No.  1,  and  S.  C.       627 
&  A  lis  pendens  can  only  affect  a  purchaser  of  the 

subject  in  controversy  from  a  party  to  the  suit 

S.  C.       627 
in.  Specific  execution. 

7.  See  title  Specific  execution. 

IV.  Fraudulent  alienations. 

8.  See  title  Fraudulent  alienations. 

V.  Vendor  &  vendee. 

9.  See  title  Vendor  &  vendee. 

VX  When  purchaser  must  be  made  party  in 
chancery. 
la  See  Parties  in  chancery  No.  1,  and 
King  adm'r  &c  and  others  v.  Ashley,  408 

REDEMPTION. 
See  Unconscionable  bargain  No.  2,  and 
Hyde  V.  Nick,  886 

REGISTRY  OF  DEEDS. 
See  Mortgages  &  trusts  No.  18,  and 
Lane  v.  Mason,  I 

REMAINDER. 

1.  Quaere,  whether  an  interest  in  remainder  in 
personai  chattels  can  be  taken  in  execution  under  a 
fl.fa.  ? 

Leslie's  ex'or  v.  Briggs.  6 

2.  What  is  a  vested  remainder  in  personalty.  See 
Will  No.  4.  and 

Wade  V.  Boxley  &c.,  442 

RENTS  AND  PROFITS. 
1.  Account  of  rents  and  profits  against  a  vendee 
denied  specific  execution.    See  Specific  execution 
No.  4.  and 

Payne  r.  Graves,  561 

2l  It  is  error  to  decree  interest  on  estimated  rents 

and  profits.  S.  C,      661 

REPLEVIN. 

Effect  of  laches  on  the  part  of  claimant  of  the 

goods  taken,  plaintiff  in  replevin.    See  Laches  No. 

1.  and 

Donally  v.  Ginatt's  adm'r,  850 

REPLICATION. 
Concerning  the  conclusion,  see  Pleading  No.  11, 
Jeofails,  and 

Cartbrae  and  another  v.  Clarke,  268 

RETAILING  ARDENT  SPIRITS. 

See  Ardent  spirits. 

ROAD. 

In  tbe  proceedings  in  a  county  court  upon  an 
application  for  a  new  road,  in  which  tbe  court 
makes  an  order  establishing  tbe  road,  it  nowise 
appears  that  tbe  viewers  appointed  by  the  court  to 
view  tbe  ground  for  tbe  proposed  road,  and  to  make 
report  of  conveniences  and  Inconveniences  &c.  were 
duly  sworn  to  make  the  view  and  report  truly  and 


impartially,  according  to  tbe  requisitions  of  tbe 
statute,  2  Rev.  Code.  ch.  286,  S  1 :  Held,  this  Is  a 
fatal  error. 

Fisher  V.  Smith,  611 

SALE. 

1.  What  is  a  conditional  sale.  See  Conditional 
sale  No.  1,  Unconscionable  bargain  No.  1,  and 

Kroesen  v.  See  vers  Ac,  484 

Hyde  V.  Nick,  886 

2.  What  shall  be  deemed  a  sale  by  the  acre.  See 
Contract  No.  1,  Vendor  &  vendee  No.  11,  and 

Keytons  v.  Brawfords,  39 

Bierne  and  another  v.  Erskine,  60 

8.  When  a  sale  of  slave  is  valid  without  delivery 

of  possession.    See  Fraudulent  alienations  No.  2, 

Kroesen  v.  Seevers  &c.,  484 

4.  What  sale  by  trustee  is  irregular.  See  Mort- 
gages &  trusts  No.  8,  0,  and 

Gibson's  heirs  v.  Jones  and  others,  370 

6.  When  sale  subject  to  usurious  mortgage  Is 
valid.    See  Usury  No.  8,  and 

Spengler  v.  Snapp,  ,     .        478 

6.  TlUe  by  sale  under  fl.  fa.  See  Fieri  facias  No. 
1,  and 

Leslie's  ex'or  v.  Briggs,  ^  ,      6 

7.  Decree  for  Judgment  creditor  for  sale  of  land 
fraudulently  conveyed.  See  Fraudulent  aliena- 
tions No.  1,  and 

Cropper  v.  Burtons  and  others,  426 

SATISFACTION. 
1.  Of  mortgage— when  presumed,  and  bow  such 
presumption  may  be  availed  of  against  bill  to  fore- 
close.   See  Mortgages  &  trusts  No.  4,  5,  and 

Jones's  adm'r  v.  Comer's  ex'or,  860 

8.  See  Extinguishment  and 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

782        ♦8.  How  far  an  elegit  is  a  satisfaction  of  tbe 
debt    See  Elegit  and 

Wilson  V.  Jackson's  adm'x,  102 

SCHOOL  COMMISSIONERS. 
Motion  by  literary  fund  against  tbe  treasurer. 

1.  The  summary  remedy  by  motion,  under  tbe 
statute  1  Rev.  Code,  ch.  88,  S  17,  does  not  He  for  the 
president  &c.  of  the  literary  fund  against  a  treas- 
urer of  a  board  of  school  commissioners,  and  bis 
sureties,  for  a  failure  to  account  and  pay  over  the 
balance  to  bis  successor:  the  remedy  In  such  case 
being  by  action  on  his  official  bond. 

Naylor  v.  President  and  directors  of  Liter- 
ary Fund,  71 

2.  The  summary  remedy  lies  not  for  the  penalty 
of  the  bond  to  be  discharged  by  damages  arising 
from  a  breach,  but  only  for  specific  sums  of  money 
which  the  treasurer  Is  bound,  but  fails,  to  pay. 

S.  C,  71 
a  If  the  balance  in  tbe  hands  of  a  treasurer,  on 
expiration  of  his  office,  has  been  ascertained  by 
account  settled,  and  recourse  Is  had  to  the  summary 
remedy  by  motion  in  the  name  of  tbe  president  &c. 
there  must  be  a  relator,  and  the  breach  of  tbe  con- 
dition must  be  assigned ;  per  Tuckeb,  P.     S.  C,       71 

SCIENTER. 
Proof  of  scienter.    See  Forging  &  uttering  No.  4, 
and 

Hendrlck  v.  Commonwealth,  708 

SCILICET. 
See  Variance  No.  1,  and 
Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

SET-OFF. 
I.  Equitable  set-off  against  assignee  of  insolvent 

1.  Feazle  is  indebted  to  Dlllard  by  bond  payable 
January  1820.  which,  after  It  Is  due.  Is  assigned  by 
Dlllard  to  Campbell;  but  before  notice  of  assign- 
ment, Feazle  becomes  surety  for  Dlllard  In  a  bond 
to  Burd  payable  February  1822;  Dlllard  becomes 
insolvent:  Heuj,  Feazle  is  entitled,  la  equity,  to  set 
off  the  amount  of  the  bond  in  which  he  Is  Dillard's 
surety  to  Burd,  though  not  yet  due  (unless  he  Is 
Idemnlfled  against  his  suretyship),  against  his  own 
bond  to  Dlllard,  in  the  hands  of  Campbell  the 
assignee:— But  he  may  waive  this  equity  as  against 
tbe  assignee,  by  his  own  conduct ;  and,  in  this  case. 
It  was  held  he  did  so  waive  it 

Feazle  v.  Dlllard  and  another,  30 

II.  Set-off  against  administrator. 

2,  An  obligor  in  a  bond  taken  by  an  administra- 
tor for  proceeds  of  his  sales  of  his  Intestate's  estate, 
cannot  set  off  debts  due  him  from  the  administrator 
Individually,  against  the  demand  on  the  bond, 
either  at  law  or  In  equity;  nor  can  he  set  off  debts 
due  him  from  the  Intestate,  nor  his  claim  as  one  of 
the  distributees  of  the  Intestate's  estate;  since  to 
allow  such  set-offs  would  Involve  the  necessity  of 
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^akinsT  an  accoant  of  the  assets,  ia  every  case  in 
which  the  administrator  asserts  a  demand  on  be- 
half of  the  estate,  and  miffht  subject  the  adminis- 
trator to  a  devastavit,  if  a  mistake  should  be  made. 
Puliiam  V.  Winston  and  another,  824 

SHERIFFS  AND  SERGEANTS. 
L  Liability  of  sheriff  administrator. 
1.  Administration  of  a  decedent's  estate  cum  tes- 
tamento  annexo  was  committed  to  a  sheriff  under 
the  statute  of  1792,  1  Old  Rev.  Code,  ch.  92,  S  61,  and 
the  administration  was  conducted  by  his  deputy, 
and.  for  the  most  part,  after  the  sheriff's  term  of 
office  expired:    Held,  the  administration  did  not 
devolve  on  sheriff's  successor,  but  he  was  bound  to 
complete  it,  and  he  and  his  official   sureties  are 
answerable  for  his  deputy's  administration  after 
as  well  as  before  the  expiration  of  his  office. 
Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees, 18 
Z.  D.  is  commissioned  sheriff  of  L.  county  in  July 
1805,  but  receives  no  commission  in  1806,  for  a  second 
year  of  shrievalty,  and  yet  continues  to  act  as  sher- 
iff for  the  second  year  of  1806-7;  the  estate  of  a  dece- 
dent is  committed  to  him  by  order  of  court  during 
the  second  year:    Hbld,  the  sheriff,   though  not 
regularly  commissioned,  was  sheriff  until  his  suc- 
cessor was  appointed,  and  he  is  responsible  for  the 
administration  of    the    decedent's  estate   by   his 
deputy. 

Doug-lass's  ex'or  v.  Stumps  and  others,  802 

8.  M.  by  his  will  directs  real  estate  to  be  sold  and 
the  proceeds  of  sales  applied  to  payment  of  his 
debts,  and  the  residue  to  be  paid  to  his  legatees:  the 
county  court  commits  administration  with  the  will 
annexed,  to  the  sheriff;  and  then  directs  the  sheriff 
to  sell  the  real  estate  on  a  credit;  the  sheriff's 
788  deputy  sells  the  real  •estate,  and  receives  pay- 
ment, after  the  principal's  office  of  sheriff 
expires:  upon  construction  of  the  statute  of  1798.  1 
Old  Rev.  Code.  ch.  92,  |  61.— Held,  the  sheriff  it  re- 
sponsible for  the  acu  of  the  deputy  in  administer- 
ing the  fund  arising  from  the  real  as  well  as  the 
personal  estate,  and  for  his  deputy's  administration 
as  well  after  as  durinff  his  continuance  In  office. 

S.  C.       892 
n.  Decree  against  sureties  of  sheriff  administrator. 
4.  See  Executors  &  administrators  No.  10, 11, 12, 18, 
and 

Dabney's  adm'r  and  others  v.  Smith's  lega- 
tees, 18 
III.  Relief  against  extortion  by  sheriff. 
h.  See  Unconscionable  bargain  No.  1,  2,  and 
Hyde  v.  Nick.                                                         886 
IV.  Fine  for  not  returninir  execution. 
6.  Relief  refused  In  case  of  nefflect  to  defend  at 
law.    See  Laches  No.  2.  and 

Bieme  v.  Mann  and  others,  864 

SIMPLE  CONTRACT. 

1.  When  not  extinguished  by  bond.    See  Extln- 
eruishment,  and 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

2.  That  debt  on  specialty  and  simple  contract  may 
be  Joined,  see  Joinder  of  action,  and 

Eib  V.  Pindall's  ex'x,  109 


SLANDER. 
See  Onus  proband!  No.  1.  and 
Hinchman  v.  Lawson, 


696 


SLAVES,  FREE    NEGROES    AND    BfULATTOEa 

1.  When  bill  of  sale  of  a  slave  is  valid  without  de- 
livery of  possession.  See  Fraudulent  alienations 
No.  2,  and 

Kroesen  v.  Seevers  &c.,  484 

2.  Quaere,  what  bailment  of  a  slave  for  hire  is 
fraudulent  against  creditors  of  bailee?  See  Fraud- 
ulent alienations  No.  4,  and 

Leslie's  ex'or  v.  Brlgics,  6 

8.  Registry  of  mortcraffe  of  slaves.  See  Mortffacres 
&  trusts  No.  18,  and 

Lane  v.  Mason,  SSO 

Suit  by  heir  at  law  for  slaves. 

4.  An  heir  at  law  claiming  title  to  slaves  which 
had  been  assigned  to  the  widow  for  dower,  the  title 
having- commenced  while  slaves  were  real  estate, 
has  a  le^ral  title  and  a  plain  remedy  at  law;  and  a 
court  of  chancery  has  no  Jurisdiction  to  entertain  a 
suit  of  the  heir  at  law  for  such  slaves;  and  a  prayer 
In  the  bill  for  a  ne  exeat  ag-ainst  the  defendant  can- 
not give  Jurisdiction,  since  the  whole  benefit  of  that 
process  might  be  obtained  by  a  requisition  of  bail 
in  an  action  of  detinue. 

Parka's  adm'r  and  heirs  v.  Rucker.  149 

Limitation  of  suit  in  equity  for  slaves. 

5.  Upon  a  bill  in  chancery  for  slaves,  the  statute 


of  limitations  cannot  avail  the  defendant  unless  it 
be  pleaded. 

Colvert  V.  Mlllstead's  adm'x,  88 

Prosecution  for  suffering  unlawful  assemblage  of 
slaves. 

6.  Upon  the  trial  of  a  presentment  on  the  statute 
1  Rev  Code.  ch.  Ill,  I  18,  against  the  occupier  of  a 
tenement  in  N.  for  knowingly  permitting  more  than 
5  slaves  to  be  and  remain  at  one  time  on  his  lot  or 
tenement,  without  consent  of  the  owners,— if  the 
prosecutor  prove  the  assemblage  of  more  than  5 
slaves,  the  onus  probandi  lies  on  the  defendant,  to 
shew  the  consent  of  the  owners. 

Commonwealth  v.  Connor.  718 

Oyer  and  terminer  on  free  nesrra 

7.  A  free  negro  is  prosecuted,  convicted  and 
sentenced,  for  grand  larceny,  in  a  corporation 
court,  under  the  statute  of  1881-2,  ch.  22, 1 11 :  Held. 
a  writ  of  error  does  not  lie  from  the  circuit  supe- 
riour  court  to  the  Judgment  of  the  corporation 
court  in  such  case. 

Anderson  v.  Commonwealth.  740 

Suiu  for  freedom. 

8.  See  Freedom,  and 

Betty  and  others  v.  Horton,  616 

SPECIALTY. 

1.  That  debt  on  specialty  and  simple  contract  may 
be  Joined,  see  Joinder  of  action,  and 

Eib  V.  Pindall's  executrix,  109 

2.  Oyer  of  specialty.    See  Oyer,  and       S.  a.       109 

SPECIAL  VERDICT. 
Restriction  of  the  court  to  facts  found.    See  Free- 
dom No.  1,  and 

Betty  and  others  v.  Horton,  615 

SPECIFIC  EXECUTION. 
I.  What  agreement  will  be  specifically  decreed. 

1.  W.  having  made  a  settlement  on  land  within 

the  limits  of  the  Greenbrier  Company's  arrant, 
784     and  L.  holdin^r  a  survey  *under  the  company 

of  other  land  in  the  neighbourhood.  It  was 
verbally  agreed  between  W.  and  L.  in  1774.  that  if 
W.  would  abandon  his  settlement,  so  that  L.  mlffht 
acquire  the  land  so  settled  by  W.  for  himself.  L. 
would  crive  him  land  of  equal  value,  parcel  of  L.'s 
survey;  W.  accordin^rly  abandoned  his  settlement 
to  L.  and  with  L.'s  knowledge  and  consent  took  pos- 
session of  the  designated  part  of  L.'s  survey,  and 
continued  to  hold  the  same  ever  since;  but  L.  dying- 
without  conveyiniT  the  right  to  W.  or  acquiring  a 
ffrant  upon  his  survey,  his  devisee  obtained  a  grant 
for  the  whole  of  the  land  included  in  the  survey: 
upon  a  bill  filed  by  W.  against  L.'s  devisee  in  1822. 
for  a  specific  execution  of  L.'s  agreement.  Held, 

1.  that  L.'s  agreement  to  crive  W.  part  of  his  survey, 
if  he  would  abandon  his  own  settlement,  was 
founded  on  valuable  and  sufficient  consideration: 

2.  the  statute  of  frauds  Is  no  bar  to  the  claim  for 
specific  execution  of  the  agreement,  as  it  was  not 
passed  till  after  the  agreement  was  made;  and 
8.  that  the  statute  of  limitations,  or  the  lapse  of 
time  between  the  date  of  the  agreement  and  the 
filln^r  of  the  bill.  Is  no  objection  to  the  relief  prayed. 

Williams  V.  Lewis,  6B6 

2.  See  Vendor  &  vendee  No.  11,  and 

Bieme  and  another  v.  Erskine,  SO 

n.  Refusal  of  specific  execution. 
8.  A  purchaser  of  land  Is  put  in  possession,  and 
pays  part  of  the  purchase  money,  under  the  con- 
tract, but  bein^r  sued  by  the  vendor  for  the  balance 
of  the  purchase  money,  he  defends  himself  on  the 
ground  that  the  contract  was  void  by  the  statute  of 
frauds,  and  so  defeats  the  action:  Held,  the  pur- 
chaser, after  thus  disaffirmin^r  and  abandoninff  the 
contract,  is  not  entitied  to  specific  execution  thereof 
In  equity,  but  he  is  entitied  to  have  the  money  he 
had  paid  refunded  to  him. 

Payne  v.  Graves.  561 

4.  It  beinff  proper  to  direct  an  account  to  ascertain 
what  is  due  to  the  purchaser  for  moneys  paid  by 
him  in  part  of  the  purchase  money,  it  is  proper  also 
to  direct  an  account  of  rents  and  profits  of  the  land 
while  in  his  possession;  and  if  on  such  account  it 
appear,  that  there  is  a  balance  due  to  the  defend- 
ant, it  is  proper  to  decree  such  balance  to  him. 

S.  C,       561 

STATUTE  OF  FRAUDS. 

1.  See  Specific  execution  No.  1,  and 

Williams  v.  Lewis,  686 

2.  See  Fraudulent  alienations. 

STATUTE  OF  LIMITATIONS. 
1.  Upon  a  bill  in  chancery  for  slaves,  the  statute 
of  limitations  cannot  avail  the  defendant  unless  it 
be  pleaded. 

Colvert  V.  Mlllstead's  adm'x,  88 

8.  See  Specific  execution  No.  1.  and 
Williams  V.  Lewis,  686 
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STATUTES  OP  VIRGINIA,  OP  A  GENERAL  NA- 
TURE. CITED  AND  CONSTRUED. 
L  School  commissloDers. 

1.  Cli.  88. 1 17,  p.  88  of  1  R.  C.  concerninfiT  remedies 
affainst  treasarer  of  school  commissioners,  con- 
strued. 

Naylor  v.  President  Ac.  of  Literary  Pnnd,        71 

2.  Same  chapter,  1 18, 14, 15, 17,  p.  87,  8,  cited  in  note. 

S.  C,       72,  8 

8.  Sess.  acts  of  1817-8,  ch.  11,  S  1.  2,  8,  5,  p.  11,  on 
same  subject,  cited  in  note.  S.  C,      72,  8 

n.  Jurisdiction  and  practice  of  courts. 
4.  Ch.  (M.  1 90.  p.  194  of  1 R.  C.  prohibltinff  allowance 
of  appeal  after  dismission   in    court  of  appeals, 
cited. 

Sites  et  aL  y.  Wieland,  81 

Gl  Oh.  68, 1  50.  p.  207  of  1  R.  0.  concemlnir  the  re- 
taining of  causes  by  superiour  courts  of  chancery, 
cited. 

Miller  v.  Arffyle's  ex'or,  400 

&  Same  chapter.  S  60,  p.  208,  concerning  dismission 
of  bill  after  dissolution  of  injunction,  construed. 
Pulliam  v.  Winston  et  al.,  824 

7.  Ch.  07, 1 26,  p.  224  of  1  R.  C  conceminff  writs  of 
error  in  criminal  cases  from  ireneral  court  to  cir- 
ca it  courts,  cited. 

White  V.  Kinsr  and  M'Call,  782 

&  Statute  of  1705.  8  Hen.  stat.  at  larsre  p.  280,  con- 
cerninir  jurisdiction  of  ireneral  court,  cited. 

Worsham's  adm'r  ▼.  Worsham's  ex'or.  500 

IIL  Grand  jurors. 

9.  Ch.  75, 1 1.  p.  264  of  1  R.  C.  concerniuir  quallflca- 
tlons  of  iri'and  jurors  in  circuit  courts,  construed. 

Commonwealth  y.  Towles,  745 

IV.  Sheriffs, 
la  Ch.  78, 1 6,  p.  277  of  1 R.  C.  concerning  duration 
of  sheriff's  continuance  in  office,  cited. 

Douirlass's  ex*or  y.  Stumps  et  al.,  897 

11.  Same  chapter,  1 12,  p.  278,  concemluir  sheriff's 
official  bond,  cited. 

Dabney's  adm'r  et  al.  y.  Smith's  le^ratees,  14 

IS.  Statute  of  1702  <ch.  92, 1 61,  p.  167,  8  of  1  Old  Rey. 

Code)  concerning  commission  of  administration  to 

sheriff,  construed.  S.  C,       18 

Douirlass's  ex'or  y.  Stumps  et  al.,  892 

786         ♦18.  SUtute  of  1807  (ch.  94,  p.  120  of  2  Old  Rey. 

Code,  edi.  of  1808.    Sess.  Acts  of  1806-7,  ch.  15,) 

concemin8r  administration  after  death  of  sheriff 

administrator,  cited. 

Douglass's  ex'or  y.  Stumps  et  al.,  806, 9 

V.  Rights. 

14.  Ch.88, 1 7,  p.  295  of  1  R.  a  concemiuiT  monstrans 
de  droit  to  inquisition  of  escheat,  construed. 

French  et  al.  y.  Commonwealth,  512 

15.  Ch.  86, 1  4a  p.  880  of  1  R.  C.  concerntuff  release 
of  commonwealth's  title  to  land  settled  thirty  years, 
construed.  S.  C      512 

16.  Same  section,  cited  in  note. 

Keytons  y.  Brawf ords,  45 

17.  Ch.  99, 1 11.  p.  364  of  1  R.  C.  concemlnfiT  registry 
of  deeds  for  personal  chattels,  construed. 

Lane  y.  Mason,  520 

1&  Ch.  101, 1 2.  p.  878  of  1  R.  C.  concerninir  fraudu- 
lent loans  of  iroods  and  chattels— quaere  as  to  con- 
struction T 

Leslie's  ex'or  y.  BrifirsB,  6 

19.  Ch.  102, 1 8,  p.  874  of  1  R.  O.  concerning  bill  in 
chancery  by  borrower  at  usury  acainst  lender,  con- 
strued. 

Speuffler  y.  Snapp,  478 

2a  Statute  of  1784.  ch.  5,  S  4, 4  Hen.  stat  at  larffe  p. 

8B6,  6,  on  same  subject,  cited.  S.  C,       508 

21.  SUtute  of  1705,  ch.  28, 1 1.  10,  11,  8  Hen.  sUt.  at 
lar^re  p.  888-5,  declaring  slayes  to  be  real  estate  and 
refirnlating-  the  same,  cited  in  note. 

Parks's  adm'r  et  aU  y.  Rucker,  149 

22.  Statute  of  1792  <ch.  108.  |  2.  8, 4,  p.  186,  7  of  1  Old 
Rey.  Code)  conceminir  importation  of  slayes  into 
the  commonwealth,  construed. 

Betty  and  others  y.  Horton,  615 

28L  SUtute  of  1796  (ch.  206,  p.  864,  5  of  1  Old  Rey. 

Code)  on  same  subject,  cited  in  note.       S.  C.       618 

24.  SUtute  of  1646,  ch.  9. 1  Hen.  stat.  at  larsre  p.  802, 
concerning  grant  of  probat  and  administration, 
dted. 

Worsham's  adm'r  y.  Worsham's  ex'or,  698 

25.  SUtute  of  1711,  4  Hen.  sUt.  at  large  p.  12,  on 
same  subject,  cited.  S.  C,      694 

26u  SUtute  of  1748.  ch.  5,  5  Hen.  sUt.  at  large  p.  454, 
onsame  subject,  cited.  S.  C,       606 

27.  Sess.  acts  of  1884-5.  ch.  60,  p.  48,  concerning 
proof  ot  wills  of  personalty,  cited  in  note. 

S.  C,       597 
VI.  Remedies. 

28.  Ch.  118,  S  S8«  24,  25.  p.  451.  2  of  1  R.  C.  concerning 
proceedings  on  writs  of  repleyin,  cited. 

Donally  y.  Ginatt's  adm'r,  862 


29.  Ch.  116,  p.  460  of  1  R.  C.  concerning  sureties* 
summary  remedy,  cited. 

Langford's  ex'or  y.  Perrin,  668 

80.  Same  chapter,  I  6.  7,  8,  p.  461,  8,  authorizing 
requisition  by  surety  on  creditor  to  sue  principal, 
construed. 

Wright's  adm'r  y.  Stockton.  158 

81.  Oh.  126,  §  2,  p.  485  of  1  R.  C.  concerning  suits  on 
foreign  bills  of  exchange,  cited  in  note. 

Watkins  y.  Crouch  &  Co.,  528 

82.  Ch.  128.  S  48,  44,  p.  499  of  1  R.  C.  concerning 
requisition  of  bail  in  personal  actions,  cited. 

Elby.  PindaU,  111 

88.  Same  chapter,  1 101,  p.  511,  declaring  what  shall 
be  regarded  on  demurrer,  construed. 

Carthrae  et  al.  y.  Clarke,  268 

84.  Ch.  184, 1 4,  p.  527  of  one  R.  O.  concerning  eyic- 
tlon  of  tenant  by  elegit,  cited. 

Wilson  y.  Jackson's  adm'x,  105,  6 

85.  Same  chapter,  S  25,  26,  27,  p.  588,  4,  authorizing 
officer  to  require  indemnifying  bond,  cited. 

Kroesen  y.  See  vers  Ac.,  484 

86.  Same  chapter.  1 47,  p.  541,  2,  giying  motion 
against  sheriff  for  not  returning  execution,  cited. 

Bieme  y.  Mann  et  al.,  864 

87.  Ch.  147, 1 8,  p.  562  of  1  R.  C  authorizing  recov- 
ery of  money  lost  at  gaming,  cited. 

Dade's  adm'r  y.  Madison,  408 

38.  Ch.  96.  1 1,  p.  125  of  Supp.  to  R.  C  prohibiting 
reversal  or  decree  where  substantial  justice  has 
been  done,  cited. 

Lange  v.  Jones,  196 

89.  Ch.  98,  p.  127  of  Supp.  to  R.  C.  concerning  ap- 
peals on  giving  security  for  costs  only,  construed. 

Sites  et  al.  v.  Wieland,  80 

40.  Ch.  200,  p.  260  of  Supp.  toR.  C.  limiting  suits 
against  fiduciaries,  cited. 

Carr's  adm'r  et  al.  v.  Chapman's  legatees,       179 
vn.  Crimes,  prosecutions  and  punishments. 

41.  Ch.  147,  §16,  p.  566  of  1  R.  C.  concerning  unlaw- 
ful gaming  at  Uvems,  construed. 

Commonwealth  v.  Sanders,  751 

42.  Ch.  154,  p.  578  of  1  R.  C.  punishing  forgery  and 
the  passing  of  forged  papers  &c.  cited. 

Hurd  V.  Commonwealth,  715 

786        *48.  Same  chapter.  $  4,  p.  579,  construed. 

Hendrlck  v.  Commonwealth,  708 

Murry  v.  Commonwealth,  720 

44.  Ch.  Ill,  S  18,  p.  424  of  1  R.  C.  declaring  punish- 
ment for  permitting  unlawful  assemblage  of  slaves, 
construed. 

Commonwealth  v.  Connor,  718 

45.  Sess.  acts  of  1881-2,  ch.  22,  {  11,  Supp.  to  R.  C.  ch. 
187,  p.  248,  concerning  trial  of  free  negroes  in  county 
and  corporation  courts  for  felony,  construed. 

Anderson  v.  Commonwealth,  740 

VnL  Banks. 

46.  Ch.  196, 1 15,  art.  10.  p.  88  of  2  R.  C.  concerning 
rate  of  discount  by  Farmers  bank,  cited  in  note. 

Crump  V.  Nicholas  et  al.,  252 

47.  Same  section,  art.  18,  p.  90,  placing  notes  nego- 
tiable at  Farmers  bank  on  footing  of  foreign  bills, 
cited  in  note. 

Watkins  v.  Crouch  &  Co.,  528 

IX.  Roads. 

48.  Ch.  286, 1 1,  p.  288  of  2  R.  C.  concerning  proceed- 
ings on  application  for  a  new  road,  construed. 

Fisher  v.  Smith,  611 

X.  Land  laws. 

49.  App.  n.,  summary  of  land  laws,  I  XV,  2,  8,  p. 
847, 8  of  2  R.  C.  concerning  the  Loyal  and  Greenbrier 
Companies,  cited. 

French  v.  Loyal  Company,  629 

60.  App.  II.  series  of  land  laws,  ch.  4, 1 1.  8,  7, 10,  p. 

255,  8,  864  of  2  R.  C.  for  adjusting  titles  of  claimers 

to  unpatented  lands,  cited.  S.  C       681,  649 

SUBSEQUENT  PURCHASER. 
See  Purchaser. 

SURETY. 
See  Principal  &  surety. 

SURPLUSAGE. 
In  indictment    See  Ardent  spirits,  and 
Hulstead  v.  Commonwealth,  724 

SURPRISE. 
EqulUble  jurisdiction  in  case  of  surprise  at  law. 
See  Account  No.  1.  Appearance  bail,  and 

Sturtevant  v.  Goode,  88 

Mann  v.  Drewry,  296 

TORT. 

In  an  action  for  a  tort,  jury   finds  verdict  for 

plaintiff,  assessing  his  damages  to  1400,  and  allowing 

interest  thereon  &c.  and  court  gives  judgment  for 

the  damages  with  interest  &c.    HsiiD,  it  was  error 
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to  crive  interest  on  tbe  damafires:  and  for  this  cause 
the  judgment  shall  be  reversed ;  but  judcrment  shall 
be  entered  for  the  damages  assessed,  without  inter- 
e8t< 

Brnffh  t.  Shanks,  608 

TRUSTS  AND  TRUSTEES. 

1.  What  sale  by  trustee  is  irregular.  See  Mort^ 
ffaffes  &  trusts  No.  8,  9,  and 

Gibson's  heirs  v.  Jones  and  others,  370 

2.  Injunction  to  sale  under  trust  deed.  See  Mort- 
ffasres  &  trusts  No.  10.  and 

Miller  V.  Arg-yle's  ex'or  and  others,  4(J0 

UNCX)NSCIONABLE  BARGAIN. 

1.  A  sheriff  havinsr  in  his  hands  a  fl.  fa.  which  he 
has  levied  on  g-oods  of  the  debtor,  on  the  day  ap- 
pointed for  sale  of  the  sroods,  procures  from  the 
debtor  an  assignment  of  a  bond  of  a  third  person, 
well  secured,  for  $368.  payable  18  months  after,  in 
consideration  of  the  sheriff  undertaking  to  pay  the 
amount  of  the  execution,  which  is  only  $164,  promis- 
ing the  assignor,  that  if  he  will  pay  the  amount  of 
the  execution  within  one  month,  the  assigned  bond 
shall  be  returned  to  him;  the  assignor  fails  to  pay 
the  money  within  the  month:  whereupon  a  dispute 
arises  between  the  parties,  whether  the  assignor 
is  still  entitled  to  redeem  the  bond:  and  then 
assignee  pays  and  assignor  takes  $10,  and  the 
assignor  surrenders  the  written  evidence  held  by 
him  of  his  claim  to  redeem  the  bond:  Quaere, 
whether  the  first  transaction  was  a  pledge  of  the 
bond,  or  a  conditional  sale  thereof? 

Hyde  v.  Nick.  886 

2.  But  Held,  if  it  was  a  pledge,  the  mortgagor  is 
entitled  to  redeem,  notwithstanding  his  subsequent 
relinquishment  of  his  equity  of  redemption,  for 
a  consideration  so  grossly  inadequate :  if  it  was  a 
conditional  sale,  and  the  last  transaction  was  a 
confirmation  thereof,  yet  the  assignor  is  entitled 
to  relief  against  both  transactions,  on  the  ground 
of  fraud  and  oppression  practised  on  him  by  the 
assignee  (an  officer  of  the  law)  and  of  the  inade- 
quate price  and  unconscionable  bargain:  dis- 

787     sentiente  Garb,  J.   *wbo  held,  that  the  last 
contract  put  an  end  to  the  dispute  on  the  first. 

S.  C.,       886 
UNITED  STATES. 

1.  Quaere,  whether  the  U.  States  have  any  priority 
over  an  individual  creditor  for  satisfaction  out  of 
the  lands  of  a  deceased  debtor?  and  if  not.  whether 
the  U.  States  having  got  the  first  decree  in  the  fed- 
eral court,  or  the  individual  creditor  who  brought 
suit  first  in  the  state  court,  shall  have  preference? 
or  whether  the  real  assets  should  be  rateably  dis- 
tributed. 

King  adm'r  &c.  and  others  v.  Ashley,  408 

2.  Authentication  of  acts  of  congress.  See  Con- 
gress, and 

Taylor's  adm'r  v.  Bank  of  Alexandria,  471 

8.  Concerning  the  criminality  of  forging  and 
uttering  forged  checks  or  orders  of  the  U.  S.  bank, 
see  Forging  &  uttering  No.  1,  2.  and 

Hendrick  v.  Commonwealth,  708 

4.  When  a  purchaser  under  decree  of  federal 
court  is  a  necessary  party  in  chancery  in  state 
court    See  Parties  in  chancery  No.  1.  and 

King  adm'r  &c.  and  others  v.  Ashley,  408 

6.  Right  of  citizens  of  U.  S.    See  Grand  jury,  and 

Commonwealth  v.  Towles,  743 


USAGE. 
See  Usury  No.  1.  Drawer  &  endorser  No.  8,  and 
Crump  V.  Nicholas  and  another, 
Watkins  v.  Crouch  &  Co.. 
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USURY. 
I.  What  discount  is  not  usurious. 
1.  The  Farmers  bank  of  V.  discounted  a  note  for 
16000  payable  on  its  face  60  days  after  date,  for 
accommodation  of  the  maker:  it  was  understood, 
that  this  accommodation  would  be  continued,  in- 
definitely, till  it  should  suit  the  interest  or  conven- 
ience of  the  bank,  or  of  the  party,  to  discontinue  it. 
the  bank  reserving  a  right  to  discontinue  it  at  its 
own  discretion  or  pleasure,  and  the  party  also 
having  a  right  to  discontinue  it  at  pleasure,  and 
that  for  the  purpose  of  so  continuing  it  the  note 
should  be  renewed  from  time  to  time:  the  accom- 
modation was.  in  fact  continued  upon  such  renewed 
notes,  from  the  2l8t  April  1825  to  the  4th  May  1828: 
the  bank,  in  discounting  the  first  note,  deducted 
and  retained  to  itself  the  interest  for  64  days,  1.  e, 
for  the  time  the  note  had  to  run  including  the 
days  of  grace,  counting  the  interest  from  the  day  of 
the  date  to  the  last  day  of  grace,  both  inclusive: 
and  in  discounting  the  second  note  made  on  the 
last  day  of  grace  of  the  first,  deducted  and  retained 
to  Itself  the  interest  for  64  days,  counting  from  the 
day  of  the  date  of  second  and  last  day  of  grace  of 


the  first,  to  the  last  day  of  grace  of  the  second  note, 
both  inclusive:  and  so  on,  upon  each  renewed  note, 
successively,  to  the  end  of  the  transaction:  so  that 
the  bank,  in  fact,  received  double  interest  for  every 
64th  day;  and  this  was  in  conformity  with  tbe 
known  usage  of  the  Farmers  bank,  and  of  all  the 
banks  of  Virginia:  Held,  the  transaction  is  nowise 
usurious;  dissentiente  Brockenbbouoh.  J. 

Crump  V.  Nicholas  and  another,  251 

II.  Who  may  make  the  defence  of  usury. 

8.  The  plea  of  usury  is  a  defence  personal  to  the 
debtor:  and  so  the  purchaser  of  land  subject  to  a 
previous  lien,  cannot  object  that  the  lien  is  usurious, 
but  is  bound  to  discharge  the  lien,  as  part  of  the 
price  of  the  land. 

Spenglerv.  Snapp,  478 

m.  Effect  of  sale  subject  to  usurious  incumbrance. 

8.  A.  mortgages  land  to  B.  and  then  executes  a 
deed  of  trust  to  secure  another  debt  to  C— a  bill  In 
chancery  is  filed  by  B.  against  A.  to  foreclose  the 
mortgage,  and  A.  resists  the  foreclosure  on  the 
ground  that  the  debt  secured  by  the  mortgage  is 
usurious:  pending  this  suit,  the  land  is  sold  under 
the  deed  of  trust  for  the  debt  due  C.  and  C.  become* 
the  purchaser  for  the  amount  of  the  debt  due 
him,  the  land  being  so  sold  by  the  trustee  to  C  sub- 
ject to  B.*s  mortgage,  A.  the  mortgagor  being  pres- 
ent and  admitting  that  the  mortgage  debt  was  to  be 
paid,  and  C.  having  no  notice  of  B.'s  mortgage  being- 
usurious;  C.  takes  possession,  and  afterwards  sells 
the  land  toB.  the  mortgagee:  many  years  after, 
and  after  B.*s  death,  the  suit,  brought  by  B.  against 
A.  to  foreclose  the  mortgage,  is  dismissed  by  B.*s 
representatives:  upon  a  bill  brought  by  A.  to  set 
aside  the  sale  to  B.  and  to  redeem  the  mortgage. 
Held.  l.  The  sale  shall  not  be  set  aside:  and  2.  as 
C.  purchased  subject  to  B.'s  mortgage,  and 
788  then  sold  to  B.  the  sale  •to  B.  was.  in  effect,  a 
payment  of  the  debt  due  on  A.*s  mortgage  to 
B. :  so  that,  though  the  mortgage  debt  was  usurious, 
yet  having  been  thus  paid,  A.  is  entitled  only  to  the 
excess  above  principal  and  legal  interest,  witb 
interest  on  such  excess. 

Spengler  v.  Snapp,  47S 

4.  See  Purchaser  No.  1,  and 
Crenshaw*s  adm'r  v.  Clarke  and  others,  65 

rv.  Measure  of  relief  where  usurious  debt  is  paid. 

6.  Though  where  one  resorts  to  equity  for  relief 
against  usurious  debt  not  yet  paid,  he  shall  be 
required  to  pay  only  the  principal  advanced  to  him. 
without  even  legal  Intefrest  according  to  the  8d 
section  of  the  statute  of  usury  of  Virginia:  yet 
where  the  debtor  seeks,  inequity,  an  account  of  and 
decree  for  money  already  paid  on  usurious  con- 
tract, the  measure  of  relief  is  the  excess  paid  above 
principal  and  legal  interest;  and  if  his  paymenu 
exceed  principal  and  legal  Interest,  the  sorplos 
with  interest  shall  be  decreed  to  him. 

Spengler  v.  Snapp,  478 

UTTERING. 
See  Forging  &  uttering. 

VARIANCE. 

1.  A  statute  Is  alleged  In  pleading  to  have  been 
passed  by  congress,  to  wit.  In  1811:  but  the  statute 
given  In  evidence  bears  date  in  1810;  as  the  date  is 
pleaded  under  a  scilicet,  the  variance  is  immaterial. 

Taylor's  adm'r  v.  Bank  of  Alexandria.  471 

2.  See  Ardent  spirits,  and 

Hulstead  v.  Commonwealth,  724 

VENDOR  AND  VENDEE. 

1.  What  contract  will  be  specifically  decreed. 
See  Specific  execution. 

2.  Measure  of  vendor's  liability  to  vendee  evicted. 
See  Fraud  No.  2,  and 

Jackson's  adm'x  and  heirs  v.  Turner.  119 

Correction  of  mistake  In  conveyance. 
8.  In  a  conveyance  of  land,  the  description  of 
the  boundaries  Is  erroneous,  and  Includes  land 
belonging  to  a  third  person;  but  the  erroneous  de- 
scription of  boundaries  arose  from  an  Innocent 
mistake,  common  to  both  vendor  and  vendee:  and 
the  vendee  takes  and  holds  the  land,  as  the  vendor 
had  held  It.  by  the  true  boundaries:  Hbld.  the  mis- 
take in  the  conveyance  should  be  corrected,  but  the 
vendee  l&  entitled  to  no  relief  on  account  of  that 
part  of  the  land  included  within  the  boundaries  In- 
serted by  mistake  In  the  conveyance,  which  did  not 
pass  to  the  vendee  by  reason  of  the  better  title 
thereto  of  the  coterminous  holder. 

Key  tons  v.  Brawf  ords.  V 

Where  the  quantity  of  land  Is  deficient  or  tlUe 

defective. 
4.  A  vendee  of  land.  In  a  sale  by  the  acre.  Is  enti- 
tled to  an  abatement  from  the  purchase  money.  In 
case  of  a  deficiency  of  quantity;  but  In  a  sale  of 
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land  in  ffross.  a  contract  of  hazard  on  'botb  sides, 
tlie  vendee  is  not  entitled  to  relief  In  case  of  defi- 
ciency: and  whether  the  sale  be  a  sale  by  the  acre, 
or  a  sale  in  ffross,  is  a  question  of  intention  of  the 
parties  to  the  contract,  to  be  collected  from  all  the 
clrcamstances  of  the  transaction. 

Keytons  v.  Brawfords,  89 

&  The  riffht  of  a  vendee  of  land  to  have  an  injunc- 
tion to  protect  him  from  payment  of  the  purchase 
money,  upon  proof  of  an  actual  outstanding  supe- 
rlour  title  in  a  third  person,  is  now  the  established 
doctrine  of  our  courts:  yet  his  ri^rhtto  such  relief 
mnst  depend  on  the  equity  of  his  case.       S.  C,       89 

ft.  The  Jurisdiction  of  a  court  of  equity  to  in  Join 
tlie  collection  of  purchase  money  of  land,  after  con- 
veyance executed,  on  the  unround  of  a  deficiency  in 
quantity,  the  contract  beinff  a  sale  by  the  acre,  is 
not  now  to  be  questioned. 

Koffer  and   others  v.    Kane's    adm'r   and 
heirs,  600 

7.  And  in  Virginia,  equity  will  injoin  the  collec- 
tion of  the  purchase  money  of  land,  on  the  srround 
of  defect  of  title,  after  vendee  has  taken  possession 
nnder  conveyance  from  vendor  with  general  war- 
ranty, if  the  title  is  questioned  by  a  suit  either 
prosecuted  or  threatened,  or  if  the  purchaser  can 
shew  clearly  that  the  title  is  defective. 

S.  a,  600 
&  But  where  A.  sells  and  conveys  land  to  B.  with 
general  warranty,  and  then  B.  sells  and  conveys  to 
C.  such  title  as  A.  has  conveyed  to  him,  equity  will 
not  give  C.  relief  against  B.  on  the  ground  of  defect 
of  title,  because  C.  purchased  of  him  only  A.'8  title, 
—nor  give  him  relief  against  A.  for  A.  has  no  claim 
against  C  which  he  can  be  injolned  from  enforcing. 

S.  C,       600 
9.  And  quaere,  whether  equity  will  Interfere  to  re- 
lieve against  the  collection  of  purchase  money  of 
land,  on  ground  of  defect  of  title,  in  a  case  in 
780     which  the  'conveyance  contains  covenants  of 
seizin,  good  title,  or  the  like,  on  which  vendee 
may  bring  suit  at  law  against  vendor,  before  actual 
eviction?  S.  C.       600 

la  Injunction  to  sale  under  vendee's  trust  deed 
for  the  purchase  money,  where  the  title  is  defective. 
See  Mortgages  &  trusts  No.  10,  and 

Miller  V.  Argyle's  ex'or  and  others,  400 

Payment  for  excess  in  quantity. 

11.  By  articles  for  sale  of  land,  vendor  contracts 
to  sell  and  convey  to  vendee  a  tract  of  land,  partic- 
ularly described,  containing  100  acres,  for  18.000,  pay- 
able in  Installments:  both  vendor  and  vendee  being 
well  acquainted  with  the  tract,  and  believing  it  to 
contain  100  acres,  and  no  more:  upon  survey  after- 
wards made  at  vendee's  instance,  it  turns  out  to  be 
118  acres:  and  there  is  parol  evidence,  that  the 
intent  of  the  parties  was  a  sale  by  the  acre  at  820 
per  acre,  and  that  on  vendor  offering  to  convey 
land  to  vendee  as  containing  100  acres,  vendee 
insisted  on  a  survey  to  ascertain  quantity  before 
he  should  complete  the  purchase,  in  which  vendor 
acquiesced:  Hcu>,  1.  that  though  the  parol  evi- 
dence of  the  intent  of  the  parties  is  inadmissible  to 
explain  or  vary  the  written  articles,  the  parol  evi- 
dence touching  their  conduct  as  to  the  execution 
of  the  contract.  Is  admissible:  2.  that,  considering 
the  belief  of  both  parties  that  the  land  contained 
only  100  acres,  the  articles  import  a  sale  by  the  acre; 
and  8.  that  the  vendee  having  insisted  on  a  survey, 
and  the  vendor  having  acquiesced,  vendee  on  this 
ground  is  bound  to  pay  for  the  excess  of  18  acres: 
therefore,  vendor  is  entitled  to  payment  for  the 
excess  at  880  per  acre. 

Bieme  and  another  v.  Erskine,  69 

Where  the  land  is  sold  subject  to  usurious 
incumbrance. 

12.  See  Purchaser  No.  1,    Usury  No.  3, 8,  and 
Crenshaw's  adm'r  v.  Clark  and  others,  66 
Spengler  v.  Snapp,                                              478 

Fraudulent  conveyances. 
18.  See  Fraudulent  alienations. 
VERDICT. 

1.  Debt  on  bond  against  administratrix:  plea, 
fully  administered :  verdict,  in  general  terms,  that 
defendant  has  not  fully  administered:  and  judg- 
ment thereupon  for  the  debt  demanded,  to  be 
levied  de  bonis  testatoris:  Held,  the  verdict  is 
insnincient  to  warrant  the  judgment. 

Brlzendine's  adm'x  v.  Tisdale,  61 

2.  Restriction  of  the  court  to  facts  found  in  special 
verdict.    See  Freedom  No.  1,  and 

Betty  and  others  v.  Horton.  616 

8.  Chancellor's  discretion  to  refuse  to  set  aside 
verdict  on  issue  out  of  chancery.  See  Issue  out  of 
chancery,  and 

Qrigsby  V.  Weaver,  197 


VESTED  INTEREST. 


What  is  a  vested  legacy.    See  Will  No.  2, 4,  and 
Rowlett  and  wife  v.  Rowlett's  ex'ors,  30 

Wade  V.  Boxley  Ac,  443 

VOIR  DIRE. 

See  Jurors  No.  2,  8,  and 
Hendrick  v.  Commonwealth,  707,  8 

WAIVER. 

1.  Of  contract    See  Specific  execution  No.  8,  and 
Payne  v.  Graves,  561 

2.  Of  obligor's  equity  against  assignee.  See  Set-off 
No.  1.  and 

Feazle  v.  Dillard  and  another,  80 

8.  Of  objections  to  competency  of  evidence.  See 
Evidence  No.  3,  8.  and 

Colvertv.  Millstead'sadm'x,  88 

Baxter  v.  Moore.  219 

WARRANTY. 

1.  Measure  of  the  liability  of  warrantor  of  land. 
See  Fraud  No.  2,  and 

Jackson's  adm'x  and  heirs  v.  Turner,  119 

2.  When  action  on  warranty  of  a  debt  is  prema- 
ture.   See  Elegit,  and 

Wilson  V.  Jackson's  adm'x,  103 

8.  Validity  of  promise  to  redeliver  a  debtor  into 
custody  under  execution,  or  pay  the  debt  See 
Assumpsit  No.  1.  and 

Noyes  and  another  v.  Cooper,  186 

WILL. 

I.  Proof. 

1.  Before  the  late  statute  of  1884-6.  ch.  60,  a  testa- 
ment of  personal  estate  might  be  well  proved  by 
a  single  witness. 

Worsham's  adm'r  v.  Worsham's  ex'or,         689 

790 


•IL  Construction. 


8.  Testator  bequeaths  slaves  to  his  sister  for 
life,  remainder  to  her  seven  children  :  then  be- 
queaths bank  stock  to  his  sister  for  life,  without  fur- 
ther disposition  :  and  then  directs  all  moneys  he  may 
have  at  his  death,  to  be  put  out  at  interest  and  the 
interest  applied  to  education  of  his  sister's  three 
younger  children,  A.  P.  and  M.  and  the  principal,  at 
his  sister's  death,  to  be  equally  divided  among  all 
her  seven  children  :  and  he  bequeaths  the  residuum 
of  his  estate  to  his  niece  M.— it  turns  out  that  there 
is  a  surplus  of  interest  of  the  money  unexpended  in 
education  of  the  three  younger  children:  Held, 
1.  This  surplus  of  interest  is  not  bequeathed  to  tes- 
tator's sister,  by  implication,  nor  to  the  residuary 
legatee,  but  belongs  to  the  three  younger  children 
for  whose  education  it  was  destined,  but  not  so  ap- 
plied. 3.  That  each  of  the  seven  children  took  a 
vested  interest  in  his  share  of  the  principal  of  the 
money,  so  that  in  case  of  his  death  before  his  mother, 
his  share  devolved  to  his  personal  representative. 

Rowlett  and  wife  v.  Rowlett's  ex'ors,  20 

8.  B.  in  his  lifetime  signs  and  seals  the  following 
instrument—'*  Not  having  made  a  will  so  as  to  dis- 
pose of  my  property,  and  two  of  my  sisters  having 
married  contrary  to  my  wish,  I  wish  this  instrument 
to  prevent  either  of  their  husbands  from  having 
one  cent  of  my  estate,  say  the  husbands  of  my  two 
sisters  M.  and  D.  nor  either  of  them  to  have  one 
cent  unless  they  survive  their  husbands :  in  that 
case  I  leave  them  1600  each,  to  be  paid  *'  Sic.  On 
which  he  indorses.  "  Mem.  to  prevent  Bennett  and 
Burwell  Aldridge  [the  two  husbands]  from  having 
any  part  of  my  estate  that  each  might  claim  in  right 
of  their  wives,  without  a  will  made  by  me  :"  Held, 
1.  The  instrument  is  a  testamentary  paper  ;  but  3.  a 
man  cannot  disinherit  his  heirs  or  next  of  kin.  in 
any  other  way  than  by  giving  his  estate  to  someone 
else  ;  and  8.  the  instrument  is  not  a  devise  and  be- 
quest of  the  testator's  estate,  by  implication,  to  his 
heirs  and  next  of  kin  other  than  the  two  sisters  M. 
and  D.  and  their  husbands  :  therefore,  4.  these  two 
sisters  are  entitled  to  their  shares  of  his  estate  un- 
disposed of  by  the  will;  dissentiente  Tucker,  P.  as 
to  the  two  last  points. 

Boisseau  and  others  v.  Aldridges,  232 

4.  Testator  bequeaths  slaves  to  his  wife  for  life, 
remainder  to  be  equally  divided  between  his  seven 
children  and  their  heirs,  to  them  and  their  heirs 
forever ;  one  of  testator's  children,  at  the  time  of 
his  death,  is  a  married  woman  :  she  dies  before  the 
widow  legatee  for  life,  leaving  a  husband  and  chil- 
dren her  surviving :  Held,  this  daughter  took  a 
vested  remainder  in  her  seventh  part  of  the  slaves, 
which  at  her  death  devolved  to  her  husband,  not  to 
her  children. 

Wade  V.  Boxley  &c.,  443 
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WITNESS. 


1.  Competency.    See  Evidence  Na  %  8,  Gaminff 
No.  1,    Purchaser  No.  1,  and 

Colvert  ▼.  Millstead's  adm*z.  88 

Baxter  v.  Moore,  219 

Dade*s  adm*r  v.  Madison,  401 

Crenshaw's  adm'r  ▼.  Clark  and  others,  66 

2.  That  a  new  trial  Is  not  grantable  to  impeach  the 
credit  of  a  witness,  see  New  trial  No.  I,  and 

Bmffh  v.  Shanks,  506 


8.  When  continuance  for  absence  of  witnesses  will 
be  refused.    See  Continuance,  and 

Hurd  V.  Commonwealth,  715 

WRIT  OP  EBBOR. 

1.  When  it  lies  from  flreneral  court  to  circuit  court. 
See  Criminal  Jurisdiction  No.  1,  and 

White  ▼.  Kln^r  &  M'Call,  726 

2.  That  none  lies  from  circuit  court  to  judgment 
of  court  of  oyer  and  terminer  convictlnff  a  free 
neffro  of  felony,  pee  Slaves,  free  negroes  and  mulat- 
toes.  No.  7,  and 

Anderson  v.  Commonwealth,  740 
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Sopreme  Court  of  Appeals  of  Virginia. 


Ragland  v.  Wills's  AdmV. 

January.  1886,  Richmond. 
(Absent  Bbookb  and  Bbocksnbbouoh.*  J.) 
Joryt— Sefwnttoii— Case  at  Bar.— A  Jury  agrees  on  Its 
verdict,  and  It  is  signed  by  the  foreman,  but  the 
Justices  not  l>einir  on  the  bench  at  the  time,  two 
of  the  Jurors  separate  from  their  fellows,  and 
converse  with  others,  though  not  on  the  subject 
of  the  cause ;  when  the   justices  resume    their 
seats,  the  verdict  Is  rendered  :    Hbld,  such  sepa- 
ration Is  no  cause  for  setting  aside  the  verdict 
In  an  action  of  assumpsit  brought  in  the 
county    court     of    Henrico,    by     Ragland 
ag^ainst  Wills's  administrator,  the  jury  bav- 
in gr  rendered  a  verdict  for  the  plaintiff  for 
156    dollars    with   interest    &c.    were    dis- 
charged.   And  then  the  defendant's  counsel 
moved  the  court  to  set  aside  the  verdict,  and 
to  award  a  venire  de  novo,  on  the  ground  of 

misbehaviour  of  the  jury. 
2  *It    appeared,  by  the  testimony    of 

two  of  the  jurors,  that  the  jury  having 
retired  from  the  bar,  and  been  enclosed  by 
the  sheriff,  agreed  on  the  verdict,  which  was 
written,  signed  by  the  foreman,  and  re- 
tained by  him  till  delivered  in  court.  At 
the  time  the  verdict  was  thus  agreed  upon, 
written  and  signed,  the  justices  had  left 
the  bench ;  and  the  door  of  the  jury  room 
having  been  opened  by  the  sheriff,  the  jurors 
left  their  room,  and  came  out  into  the  court 
room,  where  most  of  them  remained  till 
the  justices  resumed  their  seats  on  the 
bench ;  but  two  of  the  jurors  separated 
entirely  from  their  fellows,  and  left  the 
court  room ;  one  went  to  the  door,  and  the 
other  into  the  street ;  and  each  of  these  con- 
versed with  another  person,  not  of  the  jury, 
upon  subjects,  however,  wholly  unconnected 
with  the  cause.  The  jurors  who  so  separated 
from  the  rest,  were  absent  from  the  court 
room,  where  all  the  rest  remained,  only  about 
two  minutes.  None  of  the  jurors  had  any 
conversation  with  any  other  person  than 
their  fellows  on  the  subject  of  the '  action, 
except  that  one  of  them,  being  asked  by  the 
sheriff  whether  the  jury  had  decided  the 
cause,  answered  that  they  had.  As  soon  as 
the  justices  resumed  their  seats  on  the  bench, 
the  verdict  before  agreed  on,  written  and 
signed,  was  given  in  ;  and  the  jury  was  dis- 
charged. For  this  mist>ehaviour  of  the  jury, 
in  leaving  their  room,  and  separating,  the 
defendant's  counsel  moved  the  court  to  set 
aside  the  verdict ;  but  the  court  overruled  the 
motion,  and  gave  judgment  for  the  plaintiff. 
The  defendant  excepted  to  this  opinion,  and 


♦He  decided  the  case  in  the  circuit  court 
♦Sec  monographic  note  on  "Juries"  appended  to 
Chahoon  v.  Com.,  20  Oratt  738. 


appealed  from  the  judgment  to  the  circuit 
court;  which  reversed  the  judgment,  and 
remanded  the  cause  to  the  county  court  for  a 
new  trial ;  and  from  this  judgment  of  the 
circuit  court,  the  plaintiff  appealed  to  this 
court. 
Lyons  and  Scott,  for  the  appellant. 
Daniel,  for  the  appellee. 

3  *CARR,     J.       The      question       is, 
whether  the  county  court  ought,  for 

such  misbehaviour  as  that  imputed  to  this 
jury,  to  have  set  aside  its  verdict,  and 
ordered  a  new  trial  ?  Courts  have  always 
been  vigilant  to  preserve  the  purity  of  jury 
trial,  and  to  check  every  thing  that  looks 
like  an  attempt  to  corrupt  or  tamper  with 
the  jurors.  To  attain  this  purpose,  the  old 
law  directed,  that  after  they  were  charged 
with  the  evidence  upon  the  issue,  the  jury 
should  be  kept  together,  in  some  convenient 
place,  without  meat  or  drink,  fire  or  candle, 
and  without  speech  with  any,  unless  it  be 
the  bailiff,  and  with  him  only  if  they  be 
agreed ;  Co.  Litt.  227,  b.  This  extreme 
rigour,  which  must  often  have  sacrificed  the 
end  to  the  means,  has  been  very  much 
relaxed  by  the  practical  good  sense  of  later 
times.  Yet,  even  while  it  existed  in  full 
force,  it  was  not  every  misbehaviour  of  a 
jury  which  would  set  aside  its  verdict. 
Thus,  in  the  case  of  Mounson  v.  West,  1 
Leon.  132,  cited  7  Gwil.  Bac.  Abr.  Verdict, 
H.  p.  11,  **  after  the  jurors  had  been  locked 
up  together  for  some  time,  the  oflBcer  who 
attended  them,  being  surprized  at  their 
delay  in  rendering  a  verdict,  searched  them, 
and  found  figs  in  the  pockets  of  three,  and 
pippins  in  the  pockets  of  two  others :  this 
being  represented  jto  the  judge,  the  three, 
who  confessed  the  having  eaten  of  the 
figs,  were  fined  £^  each,  and  the  other 
two,  tnotwithstanding  they  declared  upon 
oath  that  they  had  not  eaten  of  the 
pippins,  were  fined  forty  shillings  each  :  but 
the  verdict  was  upon  conference  with  the 
judges  of  the  other  courts,  holden  to  be 
good."  In  Co.  Litt.  227,  b.  it  is  also  laid 
down,  "  that  if  the  jurors  after  their  evidence 
given  to  them  at  the  bar,  do,  at  their  own 
expense,  eat  or  drink,  either  before  or  after 
they  be  agreed  on  their  verdict,  it  is  finable, 
but  it  shall  not  avoid  the  verdict :  but 
before  they  be  agreed  on  their  verdict, 
they  eat  or  drink  at  the  charge  of  the 
plaintiff,  if  the  verdict  be  given  for 
him,  it  shall  avoid  the  verdict:  but  if  it 
be  given  for  the  defendant,  it    shall 

4  ♦not  avoid  it,  et  sic  e  converse.    But  if 
after  they  be  agreed  on  their  verdict, 

they  eat  or  drink  at  the  charges  of  him  for 
whom  they  do  pass,  it  shall  not  avoid  the  ver- 
dict " — that  **  if  the  plaintiff,  after  evidence 
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given  and  the  jury  departed  from  the  bar,  or 
any  for  him^  do  deliver  to  them  any  letter 
coDcerning  the  matter  in  issue,  or  any  evi- 
dence, or  any  escrowle  touching-  the  matter 
in  issue,  which  was  not  given  In  evidence, 
it  shall  avoid  the  verdict,  if  it  be  found  for 
the  plaintiff,  but  not  if  it  be  found  for  the 
defendant,  et  sic  e  converse."  Hence  it 
appears,  that,  even  in  that  day  of  strictness 
and  severity,  the  misbehaviour  of  the  jury 
did  not  avoid  the  verdict,  unless  it  involved 
some  suspicion  that  the  finding  had  been 
influenced  by  such  misbehaviour.  In  the 
Year  Book,  14  Hen.  7,  fo.  29  ;  15  Hen.  7,  fo.  1, 
upon  an  issue  between  the  bishop  of  N.  and 
the  earl  of  Kent,  the  jurors  were  chosen, 
tried  and  sworn  ;  and  while  the  parties  were 
giving  their  evidence,  there  came  such  a 
storm  of  thunder  and  rain,  that  some  of  the 
jury  (who,  it  seems,  were  hearing  the  cause 
in  the  open  street,  Bro.  Abr.  Verdict,  pi.  19), 
departed  without  leave  of  the  justices ;  and 
one  of  them  went  into  a  house,  where  he  met 
with  persons  who  told  him  to  take  care  what 
he  did,  for  the  matter  was  better  for  the  earl 
than  the  bishop,  and  prayed  him  to  drink 
with  them,  which  he  did;  and  after  the 
storm  was  over,  the  jurors  returned,  and  no 
challenge  was  taken  to  them.  They  were 
sent  into  an  inn,  and  when  they  were  agreed 
on  the  verdict  they  were  to  deliver,  the  earl 
of  K.  shewed  all  this  matter  to  the  justices  ; 
and  the  jury  being  questioned  by  them,  con- 
fessed it  all.  And  being  asked,  if  they  had 
agreed  on  their  verdict,  they  said  yes,  and 
found  for  the  bishop.  And  the  justices 
being  in  doubt  whether  the  verdict  was  good 
or  not,  the  case  was  adjourned  into  the 
exchequer  chamber  before  all  the  judges. 
There  was  a  difference  of  opinion,  but  a  con- 
siderable majority  of  the  judges  decided,  that 
though  the  jurors  might  be  finable,  the 
5  *verdict  was  good.  We  see  here, 
the  same  principle  which  governed  the 
other  cases  :  the  juror  who  talked  and  drank 
with  the  friends  of  the  earl  of  K.  united  in 
the  verdict  against  him ;  it  was  clear,  there- 
fore that  no  improper  influence  had  operated. 
The  case  of  Lord  St.  John  v.  Abbot,  Barnes 
441,  cited  7Bac.  Abr.  12,  is  to  the  same  pur- 
pose. That  cause  was  tried  at  nisi  prius,  8 
Geo.  2,  before  Mr.  Justice  Reeve.  The 
jurors,  having  received  their  charge,  with- 
drew. They  came  afterwards  into  court,  to 
ask  a  question  of  the  judge:  which  being 
answered,  they  again  withdrew.  At  the  sit- 
ting of  the  court,  in  the  afternoon  of  the 
same  day,  the  judge  was  told  that  two  or 
three  of  the  jurors  were  in  court.  Being 
asked  by  the  judge  what  they  did  there,  and 
answering  that  they  and  their  fellows  could 
not  agree  in  a  verdict,  they  were  ordered  to 
go  to  their  fellows.  A  verdict  was  after- 
wards given  for  the  plaintiff,  and  the  judge 
did  not  report  that  it  was  contrary  to  evi- 
dence. The  court  being  moved  that  this  ver- 
dict be  set  aside,  it  was  holden  to  be  good ; 
and  by  the  court — **  Some  of  the  jurors  have 
been  guilty  of  a  great  misbehaviour,  and  are 
liable  to  be  fined  ;  but  as  the  plaintiff  has  not 
been  guilty  of  any  misbehaviour,  the  verdict 
ought  to  stand."  The  latest  english  case  I 
have  found  on  the  "subject,  is  The  King 
V.  Kinnear  and  others,  2  Barn.  &  Aid. 
462 ;  1  Chitt.  Rep.  401,  S.  C.  That  was 
a    prosecution    for  a    misdemeanor ;  which 


makes  the  case  stronger.  The  case  com- 
menced in  the  morning,  and  was  not  fin- 
ished at  eleven  o'clock  at  night,  when 
the  jury,  by  permission  of  the  judge, 
but  without  the  consent  or  knowledge 
of  the  defendants  or  their  attorneys,  sepa- 
rated and  went  to  their  respective  homes : 
On  the  next  day,  the  jury  met,  the  cause  pro- 
ceeded, and  they  found  the  defendant  guilty: 
and  after  the  verdict,  the  separation  of  the 
jury  coming  to  the  knowledge  of  the  defend- 
ants, a  new  trial  was  moved  for.  The  sub- 
ject was  discussed  by  the  ablest  counsel ; 
all  the  authorities  cited,  and  considered, 
6  *both  by  the  bar  and  the  bench  :  and 
the  court  unanimously  refused  the  new 
trial.  They  admitted,  that  the  fact  of  the 
judge  having  permitted  the  jury  to  separate, 
made  no  difference  as  respected  the  new 
trial ;  neither  would  the  consent  of  the 
defendant  have  made  a  difference ;  for  as 
chief  justice  Abbott  said,  **  if  the  law  requires 
that  the  jury  shall  at  all  events  be  kept 
together,  until  the  close  of  the  trial  for  a 
misdemeanor,  the  judge  cannot  dispense 
with  it  :  the  only  difference  between  a  dis- 
persion with  or  without  the  consent  of  the 
judge,  seems  to  be  this,  that  in  the  latter 
case,  the  jury  may  be  liable  to  be  punished 
for  a  misdemeanor.  But  though  this  may 
be  so,  still  it  will  not  avoid  the  verdict.  If 
there  had  been  any  attempt  to  practice  on 
the  jury,  the  court  would  most  undoubtedly 
have  listened  to  it,  and  required  the  fullest 
investigation  ;  but  that  is  not  suggested.'* 
There  are  several  american  cases  much  to 
the  same  effect — all  which,  with  much  more 
on  the  subject,  may  be  found,  in  a  learned 
and  useful  note  of  the  reporter  on  the  case 
of  Smith  V.  Thompson,  1  Cow.  221.  There 
remains  to  be  noticed,  one  case  in  this  court, 
Howie's  adm'r  v.  Dunn  &  Co.,  1  Leigh  455. 
There,  a  motion  was  made  for  a  new  trial,  on 
the  ground,  that  after  the  jury  had  retired 
from  the  bar,  and  before  they  rendered  their 
verdict,  they  had  left  the  jury  room,  and  dis- 
persed over  the  court  yard.  The  county 
court  overruled  the  motion,  and  gave  judg- 
ment ;  on  a  supersedeas,  the  circuit  court 
reversed  the  judgment,  and  set  aside  the 
verdict;  and  on  appeal,  this  court  affirmed 
the  judgment  of  the  circuit  court.  That  case 
differed  from  the  one  now  before  us,  inasmuch 
as,  there,  it  did  not  appear  whether  the  jury 
had  agreed  on  their  verdict,  before  their  dis- 
persion ;  here,  it  was  agreed  on,  written 
and  signed.  The  present  case,  therefore,  and 
the  decision  here  made,  v^ill  not,  of  necessity, 
overrule  that.  Whether  the  authorities  cited, 
and  the  reasons  relied  on,  go  that  length,  will 
be  decided  when  such  a  case  comes  up 
7  *again.  I  was  one  of  the  court,  and 
doubtless  concurred  in  that  decision. 
I  have  not  been  able  to  find  my  note  of  the 
argument ;  and  the  court  gave  no  reason  for 
its  opinion.  It  was  also  a  case  of  the  first 
impression  here,  and  if  it  should  be  found 
wrong,  the  sooner  it  shall  be  corrected,  the 
better  for  the  country. 

I  am  clearly  of  opinion  to  reverse  the  judg- 
ment of  the  circuit  court,  and  affirm  that  of 
the  county  court. 

CABELL,  J.,  concurred. 

TUCKER,  P.  Though  this  is  clearly  dis- 
tinguishable from  that  of  Howle'si  admV  v. 
Dunn  &  Co.  in  this,  that  here  it  expressly  ap- 
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pears  that  the  jury  had  agreed  on  their  verdict 
before  their  dispersion,  yet  I  am  loath  to  rest 
it  upon  that  difference.  Some  of  my  breth- 
ren, by  whom  the  case  of  Howie's  adm'r  v, 
Dtinn  &  Co.  was  decided,  having  expressed 
their  don bts  of  its  correctness,  I  feel  myself 
at  liberty  to  say,  that  I  could  not  have  con- 
cnrred  in  that  decision.  The  later  adjudica- 
tions, both  in  S^ngland  and  in  this  country, 
are  certainly  in  conflict  with  it.  The  King 
V.  Kinnear  and  others,  2  Barn.  &  Aid.  462  ; 
1  Chitt.  Rep.  401  ;  18  C.  L.  R.  115  ;  S.  C.  Smith 
V.  Thompson,  1  Cow.  221.  And  I  think  the 
sonndest  reasons  sustain  the  last  adjudica- 
tion. Where,  indeed,  the  party  in  whose 
favour  the  verdict  is  rendered,  has  been 
Ifuilty  of  improper  conduct  in  reference  to  the 
jnry,  it  is  proper  he  should  lose  the  benefit 
of  his  verdict.  And  even  where  the  jury 
only  have  misbehaved,  there  is  good  cause 
to  set  aside  the  verdict,  if  the  facts  shew 
that  it  is  not  the  result  of  their  deliberate 
judgment.  Thus,  where  they  decided  the 
cause  by  the  cast  of  the  die,  or  agreed  to  be 
bound  by  the  opinion  of  the  majority,  the  ver- 
dict rendered  was  properly  set  aside,  because 
it  was  a  verdict  only  in  form  and  not  in  fact. 
But  where  the  parties  have  not  misbehaved, 
there  seems  no  good  reason  why  they  should 
be  exposed  to  the  expense  and  vexation 
8  of  *a  new  trial  on  account  of  the  mis- 

behaviour of  the  jury,  if  there  is  noth- 
ing in  the  transaction  which  gives  reason  to 
suspect  the  purity  of  their  verdict.  The 
jurors,  indeed,  are  liable  to  punishment  for 
their  misconduct ;  and  where  that  is  gross 
and  wanton,  it  ought  to  be  unsparingly  in- 
flicted, in  order  to  fence  the  jury  trial  from 
corruption  and  abuse.  But  the  mere  separa- 
tion of  the  jury,  where  it  appears  they  have 
neither  been  tampered  with,  nor  have  com- 
municated with  any  person  except  their  fel- 
lows, in  relation  to  the  matter  given  them 
in  charge,  ought  to  not  vacate  the  verdict 
which    they  have  rendered. 

I  am  aware  of  the  decision  of  the  general 
court  in  M'Caul's  case,  1  Virg.  Cas.  271,  but 
that  was  a  case  of  felony,  and  there  is  much 
reason  for  great  strictness  in  cases  affecting 
the  life  or  liberty  of  the  citizen,  and  for  great 
liberality  in  allowing  a  new  trial  to  the  pris- 
oner, if  a  verdict  be  rendered  against  him  by 
a  jury  who  have  separated  against  the  direc- 
tion of  the  court.  Without,  therefore,  ven- 
tttring  to  question  this  decision  of  the  supreme 
criminal  tribunal  of  the  state,  in  relation  to 
a  criminal  prosecution,  I  am  still  of  opinion, 
that  reason  and  authority  sustain  me  in  decid- 
ing, in  the  language  of  justice  Bailey,  that, 
in  a  civil  case,  '*  when  the  fact  of  separation 
per  se  is  urged  as  the  ground  for  a  new  trial, 
it  is  of  no  weight." 

Judgment  of  the  circuit  court  reversed,  and 
that  of  the  county  court  aflSrmed. 


9  *Thoma8  v.  Qammel  and  Wife. 

January,  1885,  Richmond. 

HusbMid  snd  WHe-liifaiit  Married  Woman-DMd- 
Effect.— An  infant  feme  covert,  joining  her  hus- 
band in  a  deed  of  lands,  and  acluiowledflrinfir  the 
same  before  Jastices,  upon  privy  examination, 
duly  made,  certified  and  recorded,  according  to 
the  statute  of  1792,  l  Old  Rev.  Code,  ch.  90,  S  6.  is 
nowise  bound  by  snch  deed. 


Sane— Same— Dower— Danisges.*— Therefore,  she   is 

entitled  to  dower  of  the  lands  conveyed:  bat,  as 
her  hasband  did  not  die  seized,  she  is  not  entitled 
to  damages. 

This  was  a  writ  of  dower,  brought  by 
Nathaniel  Gammel  and  Susan  his  wife, 
against  James  Thomas,  in  the  circuit  court 
of  Elizabeth  City,  to  recover  dower  of  a 
parcel  of  land  and  the  buildings  thereon,  in 
the  town  of  Hampton,  of  which  William 
Thomas  deceased,  first  husband  of  the 
female  demandant,  was  seized  during  the 
coverture.  The  tenant  pleaded,  1.  That  Wil- 
liam Thomas,  in  his  lifetime,  being  seized 
in  fee  of  the  premises  in  the  declaration 
mentioned,  conveyed  the  same  to  one  Wil- 
liam King,  by  deed  of  bargain  and  sale, 
dated  the  17th  January  1817 ;  and  that  the 
female  demandant  being  then  the  wife  of 
the  bargainor,  joined  in  the  deed,  and  upon 
a  privy  ezamiuation  before  two  justices  of 
the  peace  of  Elizabeth  City  county,  then  and 
there  taken  and  made  in  due  form  of  law, 
acknowledged  the  same  to  be  her  act  and 
deed,  and  declared  that  she  had  willingly 
signed,  sealed  and  delivered  the  same,  and 
wished  not  to  retract  it ;  which  privy  exami- 
nation, acknowledgment  and  declaration, 
were  dtdy  certified  by  the  two  justices  ;  and 
the  deed,  with  such  certificate  of  privy  exam- 
ination &c.  were  duly  recorded  in  the  county 
court  of  Elizabeth  City ;  whereby  the  feihale 
demandant  conveyed  all  her  right,  title  and 
interest  in  the  premises  to  King,  and  he  con- 
veyed the  same  to  the  tenant.  2.  There  was 
another  plea,  setting  forth  the  same  facts, 
in  substance,    only  stating    them   more  in 

detail.  To  these  pleas  the  demand- 
10        ants  *put  in  several  replications,  both 

alleging  the  same  matter ;  namely, 
that  at  the  time  the  female  demandant 
joined  in  the  deed  of  her  first  husband  to 
Ring,  and  of  her  privy  examination  touch- 
ing the  same,  and  of  her  acknowledgment 
thereof,  before  the  justices  she  was  an 
infant.  The  tenant  demurred  to  one  of  the 
replications,  and  an  issue  was  made  up  on 
the  other.  The  court  overruled  the  demurrer. 
And  upon  a  trial  of  the  issue,  the  jury  found, 
that  the  female  demandant,  at  the  time  she 
joined  in  the  deed  of  her  first  husband,  and 


^Husband  and  Wife— Dower— flesne  Profits— Princi- 
pal Case  Distinguished.— In  Macaulay  v.  Dismal 
Swamp  Land  Co.,  2  Rob.  580,  the  courtsaid:  "But 
the  plaintiff's  claim  to  mesne  profits  is  resisted, 
upon  the  authority  of  Thoma%  tJ.  Gammel  <ft  Wife,  6 
Leigh  9,  and  Tod  v.  Baylor,  4  Leifirh  498.  In  the 
former,  it  was  held  that  mesne  profits  cannot  be 
recovered  at  law  by  the  widow  asrainst  the  alienee 
of  her  husband,  because  the  statute  of  Merton, 
adopted  into  our  code,  gives  damages  only  where 
the  husband  dies  seized;  and  in  the  latter,  that 
they  cannot  be  recovered  in  equity,  which  con- 
forms to  the  law  in  this  respect.  These  cases  srive 
the  rule  where  the  husband  in  his  lifetime  has  con- 
veyed the  land  to  a  purchaser;  but  they  have  no 
application  to  incumbrances  by  mortgage  or  deed 
of  trust,  which  are  only  securities  for  the  payment 
of  money,  and  still  leave  the  grantor  owner  of  the 
estate.** 

See  monographic  note  on  *'Dower"  appended  to 
Davis  V.  Davis,  25  Gratt  587,  and  monographic  note 
on  ''Acknowledmnents"  appended  to  Taliaferro  v. 
Pryor,  12  Gralt.  277. 
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of  her  privy  examination  thereto  and  ac- 
knowledgment thereof  before  the  justices, 
was  an  infant,  only  sixteen  years  of  age  ; 
and  that  the  first  husband  was  seized  of  an 
estate  in  fee  in  the  premises,  during  the  cov- 
erture, whereof  the  female  demandant  might 
be  endowed  ;  and  the  jury  assessed  the  dam- 
ages of  demandants,  by  reason  of  the  deten- 
tion of  dower,  to  240  dollars.  Whereupon, 
the  circuit  court  gave  judgment  for  the 
demandants  for  the  dower  of  the  female 
demandant,  and  for  the  damages  assessed 
by  the  verdict.  The  tenant  applied  by  peti- 
tion to  a  judge  of  this  court,  for  a  superse- 
deas to  the  judgment ;  which  was  allowed. 

Scott,  for  the  plaintiff  in  error,  said,  1st, 
that  as  it  was  not  found  that  the  husband  died 
seized  of  the  premises  of  which  the  female 
demandant  claimed  dower,— as  it  was  ap- 
parent, indeed,  that  he  did  not  die  seized, — 
the  judgment  was  certainly  erroneous  in 
giving  damages  for  the  detention  of  dower. 
2  Wms.  Saund.  45,  in  note  ;  Todd  v.  Baylor, 
4  L^igh  498,— 2ndly,  He  argued,  that  a  deed 
executed  by  husband  and  wife,  and  acknowl- 
edged by  the  wife  upon  privy  examination 
duly  made,  such  certificate  of  privy  exami- 
nation and  acknowledgment  of  the  wife  be- 
ing duly  recorded,  according  to  the  statutes 
of  Virginia,  was  equivalent  with  a  fine 
and  recovery  in  England ;  that  a  fine  and 
recovery  by  an  infant  wife,  could  not  be 
reversed  in  the  lifetime  of  the  hus- 
11  band,  '^or  after  his  death,  if  the  wife 
attained  to  full  age  in  the  mean  time ; 
that,  therefore,  the  female  demandant  in 
this  case,  thoug^h  an  infant  when  she 
joined  in  the  dec^  of  her  husband,  and  ac- 
knowledged it  upon  privy  examination,  was 
bound  by  the  deed. 

Myers,  for  the  defendant  in  error,  ad- 
mitted, that  the  judgment  was  erroneous  in 
giving  damages;  but  he  said,  the  judgment 
for  the  dower,  and  for  the  damages,  might 
be  severed,  and  the  judgment  for  the  one 
reversed,  and  afBrmed  for  the  other.  As  to 
the  second  point,  he  examined  the  statutes 
of  Virginia  on  the  subject  of  conveyances 
by  femes  covert ;  and  shewed,  that  the  pur- 
pose and  effect  of  the  existing  statutes, 
was  to  make  a  deed  executed  by  husband 
and  wife,  duly  acknowledged  by  the  wife 
upon  privy  examination,  and  duly  certified 
and  recorded,  ^^as  effectual  in  law  to  pass 
all  the  right,  title  and  interest  of  the  wife, 
as  if  she  had  been  an  unmarried  woman," 
not  to  make  the  deed  more  effectual  to  bind 
the  wife,  than  if  she  had  been  a  feme  sole. 
A  compliance  with  the  requisitions  of  the 
statute  only  cured  the  incapacity  of  the 
wife  arising  from  her  coverture,  not  that 
arising  from  infancy,  insanity,  or  any 
other  cause  but  coverture. 

BROCKBNBROUGH,  J.  At  the  time  the 
deed  was  executed  by  William  Thomas  and 
wife  to  King,  the  revised  statute  of  convey- 
ances of  1792  was  in  force ;  1  Old  Kev.  Code, 
Pleasants's  edi.  ch.  90,  {  6,  p.  157.  By  that 
statute  it  is  declared,  that  when  husband 
and  wife  shall  have  executed  a  deed,  and 
the  wife  shall  have  been  examined  privily 
and  apart  from  her  husband,  in  either  of 
the  ways  pointed  out  by  it,  the  deed  **  shall 
not  only  be  sufficient  to  convey  or  release 
any  right  of  dower  thereby  intended  to  be 
conveyed    or  released,    but    be    as  effectual 


for  every  other  purpose  as  if  she   were    an 

unmarried  woman."    The    phraseology    of 

the    statute  of  1819,   1   Rev.  Code,  ch.  99,  { 

15,    p.    366,     is    somewhat    different, 

12  *and    is    more    explicit;  though    the 
meaning  of   the    former  statute  is,  I 

think,  in  substance,  the  same — that 
^^such  deed  shall  be  as  effectual  in  law  to 
pass  all  the  right,  title,  and  interest  of  the 
wife,  as  if  she  had  been  an  unmarried 
woman."  The  language  of  both  these 
recent  statutes  is  different  from  that  of  the 
statutes  of  1674  and  of  1748,  2  Hen.  stat.  at 
large,  p.  317,  S  Id.  410.  Those  ancient 
statutes  declare,  that  the  deed  shall  be  as 
valid  to  pass  the  estate  Ac,  ^*as  if  the  same 
had  been  done  by  fine  and  recovery;"  and 
if  those  statutes  were  still  in  force,  we 
might  go  into  the  inquiry  of  the  effect  of 
the  english  statutes  of  fines  on  the  convey- 
ance of  her  title,  or  right  of  dower  in  her 
husband's  lands,  or  on  the  conveyance  of 
her  own  lands,  by  an  infant  feme  covert. 
But  as  the  statute  of  1792  has  no  reference 
whatever  to  the  mode  of  conveying  a  feme 
covert's  land,  or  her  dower  right,  by  fine 
and  recovery,  it  cannot  be  necessary  to 
inquire,  whether  she  could  reverse  a  fine 
and  recovery,  during  her  husband's  life,  or 
after  his  death,  if  she  be  of  full  age  when 
he  dies.  The  only  inquiry,  which  it  can 
be  necessary  to  make,  in  cases  of  this  kind 
happening  under  our  present  laws,  is,  what 
is  the  effect  of  a  deed  executed  by  an  un- 
married woman?  The  general  rule  is,  that 
an  infant  can  make  no  deed,  purchase  or 
conveyance,  which  may  not  be  avoided 
after  the  infancy  ceases.  An  infant  feme 
sole,  then,  who  conveys  her  land,  may  dis- 
affirm her  contract  after  she  becomes  of  full 
age,  and  may  recover  it  back  in  a  proper 
action.  When  the  disability  of  coverture 
is  added  to  that  of  infancy,  neither  rea- 
son nor  the  statute  will  justify  the  depriv- 
ing her  of  a  right,  which  she  would  have 
had  but  for  that  disability. 

There  is  no  error  in  so  much  of  the  judg- 
ment as  gives  to  the  demandants  seizin  of 
the  third  part  of  the  land  which  had  been 
conveyed  by  the  female  demandant's  former 
husband :  but  as  that  husband  did  not  die 
seized  of  the  land,  the  fourth  section 

13  of  the  statute  of  dower,  *1  Rev.  Code, 
ch.  107,  p.  402,  will  not  authorize  the 

recovery  of  damages  in  this  case.  Todd  v. 
Baylor,  4  Leigh  498;  Harg.  Co.  Litt.  32,  b. 
note  4 ;  1  Thomas's  Co.  Litt.  584,  n.  45,  2 
Wms.  Saund.  45,  n.  4,  and  331.  The  judg- 
ment must  therefore  be  reversed  with  costs 
in  this  court,  and  judgment  be  given  in 
favour  of  the  demandants,  for  the  dower. 

CARR,  J.  The  main  question  is, 
whether  an  infant  feme  covert,  by  joining 
her  husband  in  the  execution  of  a  deed, 
with  privy  examination,  and  all  the  forms 
required  by  our  statute,  can  so  bind  her- 
self, that  she  cannot,  after  the  death  of  her 
husband,  and  her  own  attainment  to  full 
age,  recover  dower  in  the  land?  I  hold, 
that  the  deed,  with  all  these  formalities, 
does  not  bind  her ;  because  the  statute  says, 
expressly,  that  by  executing  a  deed,  observ- 
ing all  the  legal  forms,  she  shall  pass  all 
her  right,  title  and  interest  **as  if  she  had 
been  an  unmarried  woman ;"  meaning  to 
remove  but  one  of  her    disabilities,    cover- 
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tare.  If  she  were  unmarried,  and  an  in- 
fant, we  know,  her  deed  woald  not  bind 
lier.  The  wording  of  the  existing  statutes 
is  the  stronger  to  prove  the  purpose  of  the 
legislature,  from  the  circumstance  of  its 
having  been  changed  from  the  language  of 
the  more  ancient  statutes,  which  provided 
that  the  execution  of  a  deed  by  a  feme  co- 
T'ert,  with  these  formalities,  should  be  equal 
to  a  fine  and  recovery. 

With  respect  to  the  other  point,  the  as- 
sessing damages,  it  was  certainly  erro- 
neous, as  the  husband  did  not  die  seized ;  but 
I  think  we  may  sever  this  part  of  the  find- 
ing, and  reversing  so  much  of  the  judg- 
ment as  gives  damages,  afiSrm  the  rest. 
The  appellant  must  have  his  costs,  I  pre- 
sume, as  he  prevails  in  getting  clear  of  the 
damages. 

CABELL  and  BROOKE,  J.,  con- 
curred. 

14  ♦TUCKER,  P.     There    can    be    no 
doubt,  since  the  decision  of  Todd  v. 

Baylor,  that  the  jury  have  improperly  as- 
sessed, and  the  court  has  improperly  given 
judgment  for,  damages.  But  as  the  find- 
ing was  surplusage,  it  might  have  been  re- 
jected as  such  by  the  court ;  and  this  court, 
in  correcting  the  judgment,  may  afiirm  so 
much  as  is  good,  and  reverse  it  so  far  as  it 
has  been  rendered  for  the  damages. 

This  state  of  the  case  still  leaves  it  nec- 
essary to  decide  the  other  question,  which 
has  been  argued  at  the  bar.  I  am  not 
aware  that  it  has  ever  been  discussed  in 
this  court  before;  probably,  because  the 
sentiment  of  the  profession  has  been  very 
g'eneral  against  the  validity  of  a  convey- 
ance of  an  estate,  or  of  a  release  of  a  right 
of  dower,  by  an  infant  feme  covert.  The 
contrary  opinion  has  been  advanced  on  this 
occasion,  and  supported,  I  doubt  not,  by 
all  the  arguments  of  which  it  was  suscep- 
tible. I  cannot  however  concur  in  the  posi- 
tions of  the  appellant's  counsel.  The 
ari^ument  is,  that  our  statute  for  the  privy 
examination  of  femes  covert,  places  a  deed 
executed  according  to  the  prescribed  formal- 
ities, upon  the  footing  of  a  fine  and  re- 
covery; and  that  a  fine  and  recovery  by  a 
feme  infant,  was  irreversible  in  the  hus- 
band's lifetime,  or  even  after  his  death,  if 
the  wife  in  the  mean  time  had  attained  her 
fnll  age.  These  positions  are  not  sustained, 
I  think,  by  the  statutes,  and  the  established 
principles  of  the  law. 

As  to  the  statutes :  those  of  1674  and  1748 
did,  it  is  true,  very  distinctly  declare,  that 
a  deed  executed  in  the  manner  prescribed 
by  them,  should  have  the  effect  and  validity 
of  a  fine  and  recovery.  But  the  recent  stat- 
utes of  1785,  ch.  62,  12  Hen.  stat.  at  large, 
pp.  154,  5 ;  1  Old  Rev.  Code,  ch.  90,  {  6,  p. 
158,  dropping  this  language  of  the  former 
statutes,  declare,  that  the  deed  shall  have 
the  same  effect  *'as  if  the  feme  were  an  un- 
married woman."  From  this  change  of 
phraseology,  we  are  authorized  to  infer,  that 
the  legislature   thought  the  language 

15  *of  former  statutes  too   broad,  and  of 
purpose    narrowed    and    confined    it. 

Taking  the  language  of  the  existing  stat- 
utes in  its  obvious  sense,  the  privy  exami- 
nation of  the  feme  cannot  give  validity  to 
the  deed,  if  she  was  an  infant  when  it 
was  executed ;  for  it   would   not  have  been 


valid  if  she  had  been  an  unmarried  woman. 
I  can  conceive  no  motive  for  abandoning 
this  interpretation,  and  construing  the 
statute,  as  if  it  still  actually  contained  the 
provision  which  it  has  expressly  discarded. 
There  was  much  reason,  indeed,  for  the 
guarded  enactment  of  the  present  code. 
For,  if  the  deed  was  in  all  things  to  have 
the  effect  of  a  fine,  it  would  bind  until 
reversed ;  and  it  would  be  difiScult  to  im- 
agine by  what  process  this  reversal  was 
to  be  effected.  In  the  case  of  the  fine,  it  was 
reversible  by  writ  of  error ;  but  to  the  ex- 
ecution of  a  deed,  no  such  process  is  at  all 
applicable.  In  the  case  of  the  fine,  the 
trial  was  by  inspection ;  and  the  writ  of 
error  did  not  lie  after  full  age.  But  in  our 
statute,  there  is  no  provision  made  for 
correcting  the  error  of  taking  the  privy 
examination  of  an  infant;  and  unless  it 
be  considered,  that  a  deed  executed  by  a 
feme  infant  is  to  be  governed  by  the  gen- 
eral principles  applicable  to  the.  deeds  of 
infants,  and  avoided  by  the  plea  of  infancy, 
whenever  it  is  attempted  to  enforce  it,  the 
party  would  seem  to  be  utterly  without  rem- 
edy, and  would  be  irrevocably  bound  by  a 
deed  executed  when  she  wanted  a  capacity 
to  contract.  There  is  certainly  nothing  in 
this  statute,  or  in  the  general  principles  of 
the  law,  which  excludes  infant  femes  covert 
from  the  protection  extended  to  infants 
generally.  Even  where  the  act  is  con- 
nected with  the  marriage  contract  itself, 
the  party,  if  an  infant,  is  not  always 
bound.  See  5  Ves.  714,  Newland  8^  1  Madd. 
282.  Thus,  an  infant  jointress  may  refuse 
the  jointure  after  her  husband's  death, 
and  take  her  dower ;  and  though  she  may 
assent  to  a  settlement  of  her  personalty, 
yet  that  is  because,  without  such  settle- 
ment, it  would  at  once  vest  in  the 
16  *husband  in  absolute  property.  3 
Atk.  612.  Now,  if  a  relinquishment 
of  dower  in  consideration  of  a  jointure, 
made  at  the  time  of  marriage,  and  in  fact 
constituting  part  of  the  contract,  is  not 
binding  irrevocably  on  an  infant,  it 
would  seem  strange  that  such  a  relinquish- 
ment made  after  marriage,  should  have  that 
effect. 

Upon  the  whole,  I  am  of  opinion,  that 
the  judgment  was  properly  rendered  for 
the  demandants,  except  as  to  the  damages ; 
that  it  should  be  corrected  as  to  them,  and 
such  judgment  rendered  as  the  court  below 
should  have  rendered. 

Judgment  reversed  with  costs ;  and  judg- 
ment entered  for  the  dower  only,  without 
damages.  

Brent  v.  Green. 

January,  1886,  Richmond. 
(Absent  TtJCKKB,  P.) 
Auction  Sales— Statute  of  Frauds.*— Sales  at  auction. 
In  general,  are  within  the  statute  of  frauds. 


^Judicial  Sales— 3Utute  of  Frauds.— The  principal 
case  Is  cited  in  Robertson  v.  Smith,  94  Va.  264,  26  S. 
E.  Rep.  679.  for  the  proposition  that  judicial  sales 
made  by  chancery  courts  thousrh  its  commissioners 
are  not  within  the  statute  of  frauds,  and  are  bind- 
inar  upon  the  bidder  or  purchaser  without  any  writ- 
ten contract  or  memorandum  of  sale  signed  by  him. 
or  his  agent 
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Smme  —  Smme  — liiiolveiit*s  Land  —QoAre.  —Whether 
a  sale  by  a  sheriff,  at  auction,  of  an  insolvent 
debtor's  interest  in  real  estate,  under  the  stat- 
ute 1  Rev.  Code,  ch.  IZ\,  S  34,  is  within  the  statute 
of  frauds  ?   It  seems,  that  it  is. 

Same— lnsolveat*t  Land— Deputy  Sheriff— 5lirninff  MetB- 
orandum— Statute  of  Frauds.  1^ln  such  sale  made  by 
a  deputy  sheriff,  he  is  the  agent  both  of  the  vendor 
and  purchaser  :  and  his  setting  down  the  name  of 
the  purchaser  and  the  price,  on  the  schedule  of  the 
insolvent's  effects,  by  which  he  makes  the  sale,  is 
a  sufficient  memorandum  in  writing,  according  to 
the  requisition  of  the  statute  of  frauds  : 

Witness— Competency— Deputy  5heriff.t-And  in  an 
action  by  the  high  sheriff  against  the  purchaser, 
to  recover  the  purchase  money  of  the  lands  so 
sold  by  the  deputy,  the  deputy  is  a  competent 
witness  for  the  plaintiff,  to  prove  the  facts. 

A  capias  ad  satisfaciendum,  sued  out 
against  one  Alexander  for  debt,  was  put 
into  the  hands  of  Hill,  deputy  of  Brent, 
sberifiF  of  Stafford,  who  served  it  on   him ; 

'  and  Alexander,  being  in  custody  un- 
17  der  the  process,  took  the  *benefit  of 
the  statute  for  relief  of  insolvent 
debtors,  surrendering  his  effects,  as  stated 
in  a  schedule,  among  which  was  the 
debtor's  interest  (an  equity  of  redemption 
in  fee)  in  a  parcel  of  land  in  Stafford. 
Hill,  the  deputy  sheriff  (acting,  of  course, 
in  the  name  of  his  principal)  advertized 
the  property  surrendered  in  the  schedule, 
for  sale  at  auction,  and  made  sale  thereof, 
pursuant  to  the  provisions  of  the  statute ; 
and  Green,  being  the  highest  bidder  at  the 
sale,  Alexander's  interest  in  the  land  was 
cried  out  to  him,  at  the  price  of  300  dol- 
lars. { 

Brent,  the  sheriff,  brought  an  action  of 
assumpsit  against  Green,  the  purchaser  at 
the  sale  made  by  the  deputy  Hill,  in  the 
circuit  superiour  court  of   Stafford,    to   re- 


See  monographic  note  on  "Judicial  Sales'*  ap- 
pended to  Walker  v.  Page,  81  Gratt  880. 

tAuctton  Sales— Auctioneer— Agent  of  Vendor  and 
Vendee— Signing  Memorandum— Statute  of  Frauds.— In 

sales  at  public  auction,  the  auctioneer  is  the  agent 
of  the  vendee  as  well  as  of  the  vendor,  and  a  note  or 
memorandum  in  writing  of  the  agreement  between 
the  vendor  and  vendee,  signed  by  such  auctioneer 
or  his  clerk,  is  a  sufficient  signing  within  the  statute 
of  frauds,  and  is  binding  on  both  parties.  Smith  v. 
Jones,  7  Leigh  170, 80  Am.  Dec.  498,  citing  the  prin- 
cipal case. 

The  principal  case  is  cited  and  approved  in  Cape- 
hart  V.  Hale.  6  W.  Va.  651  ;  Ralphsnyder  v.  Shaw,  46 
W.  Va.  687,  81  S.  E.  Rep.  966.  See  Walker  v.  Herring, 
21  Gratt  678. 

See  generally,  monographic  note  on  "Frauds, 
Statute  of  appended  to  Beale  v.  Digges.  6  Gratt. 
582. 

(Witness— Competency— Deputy  Sheriff.— The  prin- 
cipal case  is  cited  In  Wilson  v.  Alexander,  9  Leigh 
461.  466. 

$The  statute  1  Rev.  Code.  ch.  134,  §  84.  p.  588,  pro- 
vides, that  "all  the  estate  which  shall  be  contained 
in  such  schedule"  [of  the  Insolvent  debtor  surren- 
dering his  effects]  "and  any  other  estate  which  may 
be  diHcovered  to  belong  to  the  prisoner,  for  such 
Interest  therein  as  such  prisoner  hath  and  may 
lawfully  depart  withal,  shall  be  vested  in  the  sher- 
iff of  the  county  wherein  such  lands,  tenements, 
goods  or  chattels,  shall  lie  or  be  found;  and  such 
sheriff  is  hereby  authorized,  empowered  and  re- 
quired, within  sixty  days  after  the  taking  the  said 
oath,  ten  davs  previous  notice  of  the  time  and  place 
of  sale  being  given,  to  sell  and  convey  the  same  to 
any  person  or  persons  whatsoever,  for  the  best  price 


cover  the  300  dollars,  at  which  the  land  had 
been  cried  out  to  him  at  the  sale.  Green 
pleaded  the  general  issue.  And  upon  the 
trial,  the  plaintiff  filed  exceptions  to  two 
opinions  of  the  court,  stating — 

That  **this  suit  was  brought  by  the 
plaintiff,  as  sheriff  of  Stafford  county, 
against  the  defendant,  to  recover  the  price 
of  the  interest  of  an  insolvent  debtor  in  a 
parcel  of  land,  which  he  had  surrendered 
on  taking  the  oath  of  insolvency,  and  which 
had  been  offered  for  sale  by  the  sheriff  at 
public  auction,   at  which  sale,  as  was 

18  ^alleged,    the  defendant    became  the 
purchaser ;  and  on  the  trial,  the  court, 

on  motion  of  the  defendant,  instructed  the 
jury,  that  the  sale  of  such  an  interest  in 
land,  by  the  sheriff  in  manner  aforesaid* 
is  within  the  statute  of  frauds,  and  is  not 
binding  on  the  purchaser,  unless  it  be  evi- 
denced by  some  writing  signed  by  him  or 
some  person  by  him  authorized.  The  plain- 
tiff then  offered  to  introduce  Hill,  the  dep- 
uty of  the  plaintiff,  who  in  that  character 
conducted  and  made  the  sale  aforesaid,  as 
a  witness  on  his  part,  to  prove,  that  he  had 
offered  the  interest  of  the  insolvent  debtor 
in  the  tract  of  land  aforesaid,  for  sale  at 
public  auction ;  that  the  defendant  was  the 
highest  bidder,  and  the  property  was  struck 
off  to  him  as  purchaser,  and  so  he  was  de- 
clared to  be  by  Hill,  the  deputy  sheriff; 
that  he.  Hill,  immediately  afterwards, 
wrote  down  the  name  of  the  defendant  as 
the  purchaser  of  the  property,  together 
with  the  price  at  which  it  was  sold,  on  the 
schedule  in  which  the  property  was  men- 
tioned and  described,  and  which  he  held  in 
his  hand  at  the  time  he  so  conducted  and 
made  the  sale ;  and  that  he.  Hill,  after- 
wards tendered  to  the  defendant  a  deed  for 
the  property  so  sold  to  him,  and  demanded 
payment  of  the  price,  which  the  defendant 
refused  to  pay.  And  on  motion  of  the  de- 
fendant, the  court  refused  to  permit  Hill  to 
be  examined  as  a  witness  to  prove  the  facts 
aforesaid.  To  which  opinions  of  the  court 
the  plaintiff  excepted. 

There  was  a  verdict  and  judgment  for  the 
defendant.  The  plaintiff  applied  by  peti- 
tion to  this  court  for  a  supersedeas  to  the 
judgment ;  which  was  allowed. 

Harrison,  for  the  plaintiff  in  error,  sug- 
gested, that  a  sale  made  by  a  sheriff,  of  the 
effects  of  an  insolvent  debtor  surrendered 
in  his  schedule  for  the  benefit  of  the  cred- 
itor,— a  sale  in  which  the  sheriff  has  no 
interest,  but  only  acts  oflScially,  and  dis- 
charges a  duty  enjoined  on  him  by  law, 
— might  well  be  considered  as  analo- 

19  gous  *to  judicial  sales,  which  have 
been  held  not  to  be  within  the  stat- 
ute of  frauds;  Attorney  General  v.  Day.  1 
Ves.  sen.  220;  Sugd.  Law  Vend.  ch.  3,  {  3, 
p.  78.*  But  he  did  not  insist  much  on  this 
point.  An  opinion  had  once  been  enter- 
tained, countenanced  by  high  authority, 
that    sales  at  auction,  in  general,  were  not 

that  can  be  got  for  the  same:  and  the  money  aris- 
ing from  such  sale,  shall  be.  by  such  sheriff  or  offi- 
cer, paid  to  the  creditor  or  creditors,  at  whose  suit 
such  prisoner  or  prisoners  shall  be  imprisoned: 
saving  to  every  such  prisoner,  bis  or  her  necessary 
apparel  and  utensils  of  trade."— Note  In  Original 
Edition. 
*Ingraham'sedi.  Philadelphia,  1890. 
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within    the    statute;  Simon    v.  Motivos,  3 
Burr.    1921,    1    W.    Blacks.    599.      He    was 
aware,  that  that  opinion    had    since    been 
questioned   and    denied;  yet,  he    said,  the 
case  of  Simon  v.  Motivos  was  an  authority 
in  point  to  shew,  that,  in  a  sale  at  auction, 
the  auctioneer  must  be  considered  as  agent 
for  the  buyer  as  well  as  the  seller,  and  that 
his  setting    down    in  writing    the  name  of 
the   buyer,    the   price  &c.  was  sufBcient  to 
take  it  out  of  the  statute ;  and  this  was  now 
well  settled   by   many  subsequent  adjudica- 
tions.    Coles  V.    Trecothick,    9    Ves.    234; 
Hinde  v.  Whitehouse,  7  East  558 ;    Emmer- 
son  V.  Heelis,  2   Taunt.  38 ;  White  v.  Proc- 
tor, 4  Id.  208 ;  Kemeys  v.  Proctor,  3  V/es.  & 
Beam.  57;  1  Jac.  A  Walk.  350;    Sugd.  Law 
Vend.  76;  2  Stark.    Ev.    part    4,    p.    614.* 
Now,  he  argued,  in  the  present  case,  where 
the  title  of  the  insolvent  debtor's  land  was 
not   acquired    by   the   sheriff  by  any  act  of 
his  own,  but  was   vested   in   him  by  law, — 
where    he  had  no   personal  interest    in  the 
subject,    but   took  in  his  official   character 
for    the    benefit  of   the  creditor,  and   was 
bound    by   his  official  duty    to   make    the 
sale, — the  sheriff  himself  was,  in  fact,  only 
an  agent  for  the  parties  in  the  transaction, 
not   properly  a  party  to  the  contract ;  and, 
even  supposing  the  sheriff  could  be  consid- 
ered a  real  party  as  vendor,  yet  his  deputy 
who  conducted  the  sale,  could  only  be  con- 
sidered as  an  agent,    who,    acting    as    the 
auctioneer,  was  the  agent  of  both  the  vend- 
or and    the   purchaser.     The  sheriff  being 
party    to  the  action  on  the    record,    might 
for  that  cause  be  an  incompetent    witness ; 
but    the    deputy    having     no     interest    of 
any    kind,  was   perfectly  competent; 
20       *and  if  the  facts  which  he  was  called 
to  prove  were  established  by  his  testi- 
mony,   the    provisions    of    the    statute    of 
frauds    were    complied    with,    and  the  sale 
was  binding  on  the  purchaser.     He  referred 
to   the  case  of   Carrington    v.   Anderson,  5 
Mnnf.  32,  in  which  it  seemed    to  have  been 
held   by    this   court,  that  a  deputy   sheriff 
who  had  sold  property  under   an  execution, 
was  not  a  competent   witness,  in  an  action 
brought    in  the   name  of  the  sheriff  upon  a 
bond  taken  to  him   to   indemnify   him   for 
making    the  sale,  to  prove    that  in  fact  the 
property  belonged   to    the    person    against 
whom    the  execution    was    issued ;  but,    he 
said,  it  did  not   appear,  that  the  point  had 
been  considered ;  it  was  not,    in   truth,  the 
main  point  in  the  cause ;  and  it  was  impos- 
sible to  reconcile  the  judgment  in  that  par- 
ticular, with  the  subsequent  case  of  Stone 
v.  Pointer,  Id.  287. 

Morson,  for  the  defendant  in  error,  said, 
the  opinion  of  lord  Hardwicke  in  the  case 
of  the  Attorney  General  v.  Day,  that  a 
judicial  sale  of  an  estate  was  entirely  out 
of  the  statute  of  frauds,  had  been  ques- 
tioned by  chancellor  Kent,  in  Simonds  v. 
Catlin,  2  Caines  64,  and  whatever  might 
be  the  merits  of  that  opinion,  it  had  been 
solemnly  decided  in  Simonds  v.  Catlin,  and 
again  in  Jackson  v.  Catlin,  2  Johns.  Rep. 
248,  8  Id.  406,  that  a  sale  of  lands  by  a 
sheriff  ander  an  execution,  was  within  the 
statute  of  frauds,  and  required  a  note  in 
writing  to  make  the  contract  binding.     But 

*Ioffraliam*s  edl.  Boston,  1828. 


he  maintained,  that  there  was  no  analogy 
between  what  were  called  judicial  sales  in 
England,  and  the  present  case  of  a  sale, 
by  a  sheriff,  of  an  insolvent  debtor's  land 
surrendered  in  his  schedule,  under  our 
statute.  The  difference  was  wide  and  ob- 
vious. In  the  case  of  a  judicial  sale  (a 
sale  by  a  master  under  a  decree  in  chan- 
cery) the  master  was  not,  like  the  sheriff 
selling  the  estate  of  an  insolvent  debtor, 
the  actual  vendor:  the  master  onlj*  re- 
ceived and  reported  the  biddings,  and  the 
court  in  truth,  made  the  sale,  so  that  until 
the  action  of  the  court,   the  sale  was 

21  in    fieri  '^and    might    be    vacated  at 
any  time ;  whereas  in  the  case  of  the 

sheriff's  sale,  there  was  no  action  of  any 
court :  the  master  who  conducted  a  judicial 
sale  was  a  wholly  disinterested  person ;  the 
sheriff  was  the  holder  of  the  legal  title  of 
the  insolvent's  estate,  and,  in  all  respects, 
the  uncontrolled  vendor :  finally,  the  reason 
why  the  judicial  sale  had  been  considered 
not  within  the  statute  of  frauds,  was,  that 
the  decree  of  confirmation  was  regarded  as 
a  consent  of  record  by  the  purchaser  to  be 
bound  by  the  decree;  but  there  was  no  such 
reason  to  take  the  sheriff's  sale  out  of  the 
statute.  He  said,  that  notwithstanding 
the  dictum  (for  it  was  only  a  dictum)  of  the 
judges  of  the  court  of  king's  bench  in 
Simon  v.  Motivos,  it  was  now  well  settled, 
that  sales  at  auction  are  within  the  statute 
of  frauds;  Blagden  v.  Bradbear,  12  Ves. 
466;  Higginson  v.  Clowes,  15  Id.  516. 
And  he  submitted,  that  the  better  author- 
ities, and  all  the  analogies  to  the  adjudged 
cases,— particularly,  the  New  York  cases, — 
shewed  that  a  sheriff's  sale  of  an  insolvent 
debtor's  estate,  was  within  the  spirit,  as 
it  was  obviously  within  the  letter,  of  the 
statute  of  frauds.  The  question  then,  was, 
whether,  in  the  present  case,  the  requisi- 
tions of  the  staute  of  frauds  had  been  com- 
plied with?  whether  the  deputy  sheriff 
who  conducted  the  sale,  could  be  considered 
as  a  mere  auctioneer,  and  as  an  agent  for 
the  purchaser  as  well  as  vendor,  and  his 
note  made  in  writing  on  the  schedule,  as  a 
note  made  by  authority  of  the  purchaser? 
He  said,  it  might,  indeed,  be  well  doubted, 
whether  the  sheriff  could  act  by  deputy,  in 
making  such  a  sale:  for  though  the  law 
certainly  allowed  a  sheriff  to  do  all  official 
ministerial  acts  by  deputy,  it  as  certainly 
required  him  to  perform  in  person,  not 
only  all  judicial  acts,  but  all  duties  specially 
imposed  on  him  by  statute ;  and  sales  of  in- 
solvent debtors'  estates,  and  conveyances 
thereof  to  the  purchasers,  were  duties  which 
the  statute  specially  imposed  on  the  sheriff. 
If   the  sheriff  in    person  could    alone 

22  make  *the  sale,  the  deputy's  sale  was 
wholly  void;  the  present  action  could 

not  be  sustained  at  all ;  and  the  evidence 
of  the  deputy,  which  the  court  rejected,  was 
plainly  inadmissible,  and  indeed  wholly 
immaterial.  But  passing  by  this  objec- 
tion, he  insisted,  that,  if  the  sheriff  could 
act  by  deputy  in  such  a  case,  it  must  be 
on  the  familiar  principle,  that  the  sheriff 
and  his  deputy,  generally,  in  all  official 
acts  done  by  the  latter,  are  identified ;  they 
are,  in  contemplation  of  law,  as  one  person. 
And  then  this  consequence  followed — that 
the  deputy,  who  conducted  the  sale  in  ques- 
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tion,  standing  as  vendor  in  the  place  of  the 
sheriff,  was  one  of  the  contracting  parties, 
and  therefore  conld  not  act  as  agent  for 
himself  and  for  the  purchaser  too.  For 
one  contracting  party  could  not  make  a 
memorandum  for  the  other,  to  satisfy  the 
requisitions  of  the  statute  of  frauds :  the 
agent  authorized  to  do  this  for  either  con- 
tracting party,  must  be  a  stranger,  a  third 
person  between  them.  Wright  v.  Dannah,  2 
Camp.  203;  Cooper  v.  Smith,  15  East  107; 
Farebrother  v.  Simmons,  5  Barn.  &  Aid. 
333;  7  Eng.  C.  L.  Rep.  120.  The  sheriff 
being  a  contracting  party  here,  and  the 
party  plaintiff  on  the  record,  could  not,  in 
the  trial  of  the  cause,  have  been  regarded 
as  an  agent  of  the  purchaser,  authorized 
to  sign  a  memorandum  of  the  contract  for 
him ;  nor  was  the  case  at  all  altered  by  the 
circumstance,  that  the  sheriff  acted  not  in 
person  but  by  deputy ;  for  the  sheriff  and 
his  deputy  were  one ;  the  acts  of  the  dep- 
uty, in  every  legal  view,  were,  to  all  in- 
tents and  purposes,  the  acts  of  the  sheriff; 
and  the  deputy,  standing  by  representation 
for  the  sheriff,  was  a  contracting  party, 
and  therefore  could  not  act  as  agent  for 
the  other  contracting  party,  the  purchaser. 
The  deputy  could  not  be  regarded  as  a  third 
person  between  the  contracting  parties;  he 
could  not  be  the  agent  for  the  purchaser; 
especially,  as  it  was  not  pretended,  that 
there  was   any  express    request    from    the 

purchaser  to  that  effect.  And  he  cited 
23        Carrington  v.  Anderson,  5  *Munf.  32, 

as  a  decision  directly  in  point,  that, 
in  a  suit  brought  in  the  sheriff's  name  as 
plaintiff,  where  the  act  of  the  deputy,  as 
such,  was  the  foundation  of  the  action,  the 
deputy  was  not  a  competent  witness  to 
prove  that  the  act  was  regular  and  lawful ; 
and  that,  in  a  case  in  which,  according  to 
Stone  v.  Pointer,  Id.  287,  neither  the  sher- 
iff nor  the  deputy  had  any  manner  of  in- 
terest in  the  controversy. 

BROCKENBROUGH,  J.  In  the  case 
of  Simon  v.  Motivos,  it  is  said  by  Burrow, 
that  the  judges  of  the  court  of  king's  bench 
were  inclined  to  think,  **that  buying  and 
selling  at  auctions  was  not  within  the  stat- 
ute of  frauds;"  and  in  the  report  of  the 
same  case  by  judge  Blackstone,  it  appears 
that  three  of  the  judges,  lord  Mansiield, 
Wilmot  and  Yates,  expressed  opinions  to 
that  effect.  That,  however,  was  not  the 
decision ;  and,  with  great  deference  to  the 
wisdom  which  then  presided  in  that  court, 
it  would  have  been  strange  if  it  had  been. 
The  statute  expressly  declared,  that  no 
contract  for  the  sale  of  goods  for  ten 
pounds  sterling  or  upwards  shall  be  allowed 
to  be  good,  unless  the  buyer  either  accept 
part  of  the  goods  sold,  or  pay  earnest 
money,  or  unless  some  note  or  memorandum 
in  writing  of  the  bargain  be  made,  and 
signed  by  the  parties  to  be  charged,  or 
their  agents  thereunto  lawfully  authorized; 
and  a  similar  provision,  as  to  the  note  or 
memorandum  in  writing,  had  been  made 
as  to  contracts  or  sales  of  lands,  or  any  in- 
terest in  or  concerning  them.  A  decision 
according  to  the  reported  inclination  of  the 
minds  of  the  judges,  would  have  been 
equivalent  to  saying,  that  a  buying  or  sell- 
ing at  auctions  was  not,  in  the  one  case,  a 
contract    for  the  sale  of  goods,  and,  in  the 


other,  a  contract  or  sale  of  lands.  The 
master  of  the  rolls,  sir  W.  Grant,  in  Brag- 
den  V.  Bradbear,  makes  the  following  judi- 
cious observations  on  that  subject:  ''As  to 
the  doctrine,  that  the  statute  of  frauds  does 
not  apply  to  sales  by  auction,  there  is 

24  no  decision ;  for  *though  in  Simon  v. 
Motivos,    the  judges  did  express  that 

opinion,  the  ground  of  their  decision  was 
that  the  memorandum  of  the  auctioneer  an- 
swered the  requisitions  of  the  statute. 
Those  words  are  large  enough  to  compre- 
hend every  contract  by  whatsoever  prelimi- 
nary means,  whether  verbal  communication 
or  bidding  at  an  auction,  it  may  have  been 
brought  about,  and  it  is  not  clear  to  me, 
that  sales  by  auction  are  out  of  the  mis- 
chief against  which  the  statute  meant  to 
guard.  From  the  public  nature  of  a  sale 
by  auction,  it  does  not  follow  that  what 
passes  there  must  be  matter  of  certainty : 
so  far  from  it,  that  I  never  saw  more  con- 
tradictory swearing  that  in  ^hose  cases, 
where  attempts  were  made  to  introduce  evi- 
dence of  what  was  said  or  done  during  the 
course  of  the  sale.  Though,  ordinarily, 
the  terms  and  conditions  are  reduced  to 
certainty  by  a  written  or  printed  particu- 
lar, yet  if  it  is  true  that  the  statute  does 
not  affect  any  sales  by  auction,  the  whole 
of  the  terms  might  be  left  to  parol  evi- 
dence, at  the  hazard  of  all  the  uncertainty 
of  perjury,  which  the  statute  intended  to 
exclude.  I  should  therefore  hesitate  to  say, 
the  policy  of  the  law  does  not  extend  to  such 
sales.  Still  more  should  I  hesitate  to 
say,  the  words  of  the  statute,  according  to 
the  true  construction,  do  not  include  sales 
by  auction."  A  similar  opinion  is  ex- 
pressed by  the  same  judge,  in  Higginson  v. 
Clowes,  15  Ves.  515.  The  decision  in 
Simon  v.  Motivos,  was  that  the  auctioneer 
must  be  considered  as  agent  for  the  buyer, 
after  knocking  down  the  hammer,  as  well 
as  for  the  seller,  and  that  his  setting  down 
in  writing,  the  name  of  the  buyer,  the 
price  &c.  was  a  compliance  with  the  terms 
of  the  statute,  it  being  a  memorandum  in 
writing,  signed  by  the  party,  or  by  some 
person  by  him  lawfully  authorized. 

The  counsel  for  the    appellant    spoke    of 
judicial  sales  as  being  out  of    the    statute. 
These   are  sales  before   a  master  in   chan- 
cery,   under   decrees  of  that  court,  and  are 
governed  by    the    rules  prescribed  by 

25  the  court.     It  *is  said  that   the  judg- 
ment  of   the  court    takes  them  out  of 

the  statute.  Sugd.  Law  Vend.  p.  78 ;  At- 
torney General  v.  Day,  1  Ves.  sen.  218.  If 
it  be  true  that  these  sales  are  properly  ex- 
empted from  the  restrictions  of  the  statute, 
it  is  surely  proper,  that  that  exemption 
should,  be  narrowed  as  much  as  possible* 
and  that  it  should  be  confined  to  such  as 
are  technically  judicial  sales.  But  it  cannot 
be  pretended,  that  a  sale  by  a  sheriff  of  an 
insolvent's  estate  is  a  judicial  sale.  The 
sheriff  is  bound  by  the  law  to  sell  and  con- 
vey, and  he  performs  these  acts  without 
invoking  to  his  aid  the  judgment  of  any 
court  whether  of  law  or  equity. 

The  real  decision  in  Simon  v.  Motivos 
has  been  followed  by  the  courts  of  England 
to  this  day.  It  is  true,  that  in  Stansfield  ▼. 
Johnson,  1  Esp.  N.  P.  Rep.  101,  chief  jua- 
tice  Eyre  expressed  his  opinion,  that  it  ap- 
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plied  to  sales  of  goods  only,  and  he  ruled 
that  in  a  sale  of  lands  the  auctioneer  was 
not  to  be  taken  as  an  agent  for  the  pur- 
chaser. This  distinction  was  repudiated  by 
lord  Eldon,  in  Coles  v.  Trecothick,  9  Ves. 
249,  and  in  Kemeys  v.  Proctor,  1  Jac.  & 
Walk.  351,  and  expressly  overruled  by  the 
court  of  common  pleas  in  Bmmerson  v. 
Heelis,  2  Taunt.  38,  and  White  v.  Proc- 
tor, 4  Id.  209.  In  each  of  the  two  last  cases, 
the  auctioneer  set  down  the  name  of  the 
highest  bidder  in  a  bill  or  particular  of 
sale,  and  the  court  decided,  that  this  was 
a  memorandum  in  writing  signed  by  an 
agent  of  the  purchaser  against  whom  the 
action  was  brought.  In  Bmmerson  v. 
Heelis,  the  chief  justice  assigns  his  reasons 
for  saying,  that  the  auctioneer  is  the 
agent  for  the  purchaser,  in  putting  his 
name  to  the  memoranduih  of  the  sale.  I  do 
not  think  they  are  very  satisfactory.  If  it 
were  a  new  question,  I  should  say,  that  the 
auctioneer  is  the  agent  employed  by  the 
vendor  to  make  the  sale,  and  by  the  pur- 
chaser for  crying  or  proclaiming  the  last 
bid,  and  thereby  of  declaring  him  to  be  the 
purchaser ;  and  that  there  his  agency  ceases, 

unless  the  purchaser  directs  him  to 
26        sign  *his  name  to  the    memorandum, 

or  assents  expressly  to  his  doing  so ; 
for  the  parol  bargain,  and  the  written  con- 
firmation, are  separate  and  distinct  acts. 
But  although  such  is  my  opinion,  yet  I 
consider  it  as  settled  law,  which  ought  not 
now  to  be  disturbed,  that  the  auctioneer  is 
the  agent  to  sign  the  name  of  the  purchaser, 
and  that  he  is  bound  by  it.  In  Kemeys  v. 
Proctor,  3  Ves.  &  Beam.  57,  sir  W.  Grant 
remarked,  that  if  the  question  were  open, 
he  should  be  disposed  to  say,  that  the  auc- 
tioneer is  not  the  agent  of  the  purchaser, 
but  after  two  consecutive  judgments  of  a 
court  of  law  (meaning  those  in  Taunton) 
he  should  not  give  a  different  judgment 
from  theirs,  whatever  might  be  his  private 
opinion.  And  in  the  same  case,  Jac.  & 
Walk.  351,  lord  Bldon  said,  he  could  never 
understand  how  it  was  possible  to  distin- 
guish between  an  auctioneer  being  an  agent 
for  a  buyer  of  goods  under  the  17th  section, 
and  being  an  agent  for  the  purchaser  of 
lands  under  the  4th  section,  of  the  statute 
of  frauds,  the  language  of  each  section  as 
to  this  matter  being  the  same;  but  he 
doubted  whether  if  he  had  had  to  decide  the 
question  originally,  he  should  have  held 
the  auctioneer  to  be  such  an  agent  in  either 
case.  In  rendering  the  final  decree,  he  ac- 
quiesced in  the  decisions  of  the  courts  of 
common  law. 

The  counsel  for  the  appellee  admits,  that 
the  law  is  as  here  stated,  but  he  argues 
that  the  memorandum  in  writing  cannot 
properly  be  signed  by  one  of  the  contract- 
ing parties  as  the  authorized  agent 
of  the  other;  that  the  agent  must  be 
a  third  person.  For  this  position  he 
refers  to  the  cases  of  Wright  v.  Dannah, 
and  Farebrother  v.  Simmons.  The  first 
was  not  a  sale  at  auction:  it  was  a 
sale  of  clover  seed  at  the  com  exchange 
in  London;  the  plaintiff  was  the  owner 
and  vendor;  he  wrote  down  the  name 
of  the  purchaser,  with  the  price  of  each 
sack  of  clover  seed,  and  in  writing  down 
the  price,  he  made  a   mistake    in   the   fig- 


ures; the  defendant,    the   purchaser* 

27  overlooked  him  whilst  he  *wrote,  and 
desired  him  to   correct   the   mistake, 

which  he  did,  and  the  memorandum  was  left 
with  the  defendant :  lord  Bllenborough  sus- 
tained the  defence,  and  remarked,  that  *4he 
agent  must  be  some  third  person,  and  could 
not  be  the  other  contracting  party."  The 
other  case  was  assumpsit  by  an  auctioneer 
against  the  purchaser  of  a  lot  of  turnips ; 
the  plaintiff  had  himself  written  down  the 
different  biddings.  Abbott,  C.  J.,  said, 
^Hhe  question  is,  whether  the  writing  down 
the  defendant's  name  by  the  plaintiff, 
with  the  authority  of  the  defendant,  be  in 
law  a  signing  by  the  defendant's  agent. 
In  general,  an  auctioneer  may  be  consid- 
ered as  the  agent  and  witness  of  both  par- 
ties. But  the  difiSculty  arises  in  the  case 
from  the  auctioneer  suing  as  one  of  the 
contracting  parties.  The  case  of  Wright 
V.  Dannah  seems  to  me  to  be  in  point,  and 
fortifies  the  conclusion  at  which  I  have 
arrived,  viz.  that  the  agent  contemplated 
by  the  legislature,  who  is  to  bind  a  defend- 
ant by  his  signature,  must  be  some  third 
person,  and  not  the  contracting  party  on 
the  record."  The  influence  of  this  case  on 
the  one  before  us,  I  shall  presently  consider* 
Having  ascertained,  that  in  ordinary  auc- 
tion sales,  whether  of  goods  or  of  lands,  the 
auctioneer  may  be  the  agent  of  the  pur- 
chaser to  sign  his  name  to  a  note  or  mem- 
orandum of  the  sale,  I  will  now  inquire, 
whether  in  public  auction  sales,  conducted 
by  the  officer  of  the  law,  such  officer  may 
be  considered  as  the  authorized  agent  of  the 
purchaser  for  a  similar  purpose.  In  favour 
of  such  agency,  it  may  be  remarked,  that 
the  officer  is  entrusted  by  the  law  with  the 
power  to  conduct  such  sales.  The  seizure 
and  sale  of  goods,  and  sometimes  of  lands- 
and  interests  therein,  is  a  duty  imposed  on 
him  which  he  cannot  decline:  it  is  not  only 
a  compulsory,  but  often  a  burthensome  and 
painful  duty,  for  which  the  compensation 
received  is  sometimes  a  poor  equivalent. 
If  an  ordinary  auctioneer,  who  discharges- 
his  functions  by  the  authority  of  the 

28  owner  of  the  property,  *be    a    disin- 
terested person,  fit  to  be  considered  as- 

the  agent  of  the  purchaser,  much  more  may 
the  sheriff  be  so  considered.  In  a  sale  un- 
der a  fieri  facias,  the  possession  of  the 
goods  is  vested  in  the  sheriff,  for  the  spe- 
cial purpose  of  levying  the  debt  by  the  sale 
thereof;  and  the  tie  which  binds  him  to 
the  creditor  is  no  stronger  than  that  which 
binds  the  auctioneer  to  his  employer.  Nor 
is  there  any  difference,  in  this  respect,  be- 
tween the  duty  and  responsibility  of  a 
sheriff  who  sells  under  a  fi.  fa.  and  of  him 
who  sells  the  lands  and  estates  of  an  insol- 
vent debtor.  It  is  true,  that  the  statute 
vests  all  the  estate  contained  in  the  sched- 
ule, and  any  other  estate  which  may  be 
discovered  to  belong  to  the  insolvent,  in  the 
sheriff  of  the  county  wherein  the  lands, 
tenements,  goods  and  chattels,  shall  lie  or 
be  found.  But  for  what  purpose  are  they 
vested?  The  same  statute  answers,  that  he 
shall  sell  them  for  the  best  price  that  can 
be  got  for  the  same,  and  the  proceeds  of 
the  sale  shall  be  by  him  paid  over  to 
the  creditor  of  the  insolvent.  Although  the 
legal  title  is  vested  in  him,  yet  it  is  for  the 
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benefit  of  others.  The  sheriff  himself, 
then,  if  he  were  to  conduct  the  sale,  could 
not  be  said  to  be  a  contracting  party,  any 
more  than  the  auctioneer  who  is  vested 
with  the  temporary  possession  of  the 
property  sold  by  him,  and  might  with  pro- 
priety be  considered  as  the  agent  of  the 
purchaser.  If,  however,  the  purchaser  re- 
fuses to  carry  the  contract  into  effect,  and 
the  sheriff  brings  the  suit  to  recover  the 
purchase  money,  the  case  of  Farebrother  v. 
Simmons  applies  to  exclude  the  sheriff  from 
being  a  witness,  and  probably  to  exclude 
the  memorandum  of  the  sale  made  by  him, 
because  he  is  a  party  on  the  record.  But 
the  same  objection  does  not  lie  to  the  evi- 
dence of  the  deputy  sheriff,  nor  to  the  mem- 
orandum made  by  him,  although  in  fact  he 
may  have  sold  the  land,  and  is  liable  to  the 
same  extent  with  his  principal,  to  the 
creditor  for  the  proceeds,  and  to  the  insol- 
vent for  the  surplus.  He  may  be  such 

29  witness,  and  the  memorandum  *made 
by  him   may    be  given    in   evidence, 

because  he  is  not  a  party  on  the  record. 

It  has  been  urged,  that  the  case  of  Car- 
rington  v.  Anderson  is  a  decisive  authority 
for  the  exclusion  of  the  evidence  of  the  dep- 
uty sheriff  in  this  case.  That  was  an  ac- 
tion brought  in  the  name  of  the  sheriff  on 
an  indemnifying  bond  taken  under  the 
statute,  at  the  relation  and  for  the  benefit 
of  a  claimant  of  property  taken  and  sold  by 
the  deputy  sheriff,  under  an  execution 
against  the  goods  of  a  debtor.  At  the  trial, 
the  deputy  sheriff  was  introduced  as  a  wit- 
ness to  prove,  that  the  goods  were  really 
the  property  of  the  debtor,  and  not  of  the 
claimant.  The  relator  of  the  plaintiff 
moved  to  exclude  him,  and  the  court  of  ap- 
peals in  its  second  resolution,  sustained  the 
objection.  The  court  gave  no  reason  for 
its  decision,  and  it  is  difificult  to  under- 
stand why  the  deputy  was  ruled  to  be  an 
incompetent  witness.  The  sheriff  was 
merely  a  nominal  plaintiff:  he  was  not 
even  liable  for  costs :  and  in  the  case  of 
Stone  V.  Pointer,  in  which  judge  Roane, 
bpeaking  for  the  court,  gave  a  brief  but 
lucid  opinion,  it  was  decided,  that  under 
the  statute,  the  sheriff  was  sheltered  from 
any  action  by  the  party  claiming  the  prop- 
erty, unless  the  obligors  in  the  bond  should 
prove  insolvent ;  and  that  the  sheriff  gave 
no  implied  warranty  of  the  title,  so  that 
the  purchaser,  if  evicted,  could  not  recover 
from  him.  8o  that  the  sheriff  was  neither 
liable  for  costs,  nor  liable  to  the  claimant 
of  the  property  except  on  a  contingency, 
nor  liable  to  the  purchaser  in  any  way. 
The  deputy  of  the  sheriff,  therefore,  could 
not  be  interested  in  the  event  of  the  suit, 
and  was  clearly  competent.  It  seems  to 
me  that  the  case  of  Carrington  v.  Anderson 
on  this  point,  is  not  law,  and,  of  course, 
would  not  justify  the  exclusion  of  the  dep- 
uty sheriff  from  testifying  in  the  case  now 
before  the  court. 

I  am  of  opinion,  that  the  judgment 
should  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  on  which  the  deputy  sher- 
iff is  to  be  admitted  as  a  witness,  if 
offered. 

30  *CARR,    J.    This     case    has    been 
well  argued.     A  preliminary  question 

was  made  by  the  counsel  for  the  appellee, 


but  not  much  pressed, — Whether,  a  sheriff 
in  making  sale  of  an  insolvent  debtor*s 
effects,  can  act  by  deputy?  I  think,  clearly 
that  he  may.  He  is  directed  to  sell  the 
estate  to  the  beat  bidder  at  public  sale :  but 
the  statute  does  not  oblige  him  to  act  in 
his  own  person  as  cryer.  He  may  surely 
employ  either  his  deputy,  or  any  other 
person,  as  auctioneer. 

If  the  point  whether  sales  at  auction  are 
within  the  statute  of  frauds,  was  an  open 
question,  I  should  be  inclined  to  think  with 
lord  Mansfield  and  the  other  judges  in 
Simon  v.  Motivos,  that  they  are  not.  They 
seem  to  be  without  the  policy  of  that  stat- 
ute, which  meant  to  provide  against  private 
and  clandestine  sales.  But  the  later  cases 
do  not  leave  the  question  open;  many 
having  decided  that  these  sales  are  within 
the  statute.  But  granting  that  sales  at 
auction,  in  general,  are  within  the  stat- 
ute, it  was  said,  that  a  sale  like  this,  con- 
ducted by  the  sheriff,  who  by  the  law  is 
directed  to  sell  and  convey,  is  an  exception ; 
that  it  stands  on  the  footing  of  judicial 
sales,  which  are  clearly  without  the  opera- 
tion of  the  statute.  I  feel  much  doubt  as 
to  the  position  that  this  can  be  taken  as 
a  judicial  sale.  Lord  Hardwicke says,  ''the 
case  of  purchasers  before  the  master,  is 
certainly  out  of  the  statute;  nor  should  I 
doubt  the  carrying  into  execution  against 
the  representative,  a  purchase  by  a  bidder 
before  the  master,  without  subscribing, 
after  confirmation  of  the  master's  report 
that  he  was  the  best  purchaser;  the  judg- 
ment of  the  court  taking  it  out  of  the  stat- 
ute.'' It  would  seem  from  this,  that  it  is 
not  what  passes  before  the  master,  nor  his 
report,  but  the  judgment  of  the  court  con- 
firming it,  which  takes  the  case  out  of  the 
statute:  and  we  know,  that  there  is  no 
judgment  of  any  court  passing  upon  the 
sale  made  by  the  sheriff  under  the  insol- 
vent law.     Again,  in  New  York,  lands   are 

subjected  to  execution  and  sale  under 
31        *a  fi.  fa.  and   the  courts  of  that  state 

have  decided,  that  these  sales  are 
within  the  statute  of  frauds.  Passing  this 
then  as  a  doubtful  point,  let  us  look  further 
into  the  case. 

Admitting  the  sale  to  be  within  the  stat- 
ute, two  other  questions  remain :  ought  not 
the  evidence  of  the  deputy  sheriff  to  have 
been  admitted?  and  if  so,  does  it  not  shew 
a  compliance  with  the  requisitions  of  the 
statute?  It  is  contended,  with  great  in- 
genuity, that  the  deputy  in  conducting  the 
sale,  acted  as  sheriff;  that  he  could  only 
have  so  acted  upon  the  ground,  that  in  law 
the  sheriff  and  his  depu^  are  as  one  per- 
son ;  that,  in  this  view,  the  deputy  was  not 
an  agent,  but  a  principal  contracting  party, 
and  cannot  act  as  the  agent  of  the  vendee 
in  making  the  memorandum,  and  writing 
his  name ;  nor  can  he,  the  sheriff  being 
the  plaintiff  upon  the  record,  give  evidence 
in  the  cause:  and  authority  was  cited  to 
shew,  that  the  agent  for  the  contracting 
parties  must  be  a  third  person  between 
them.  The  first  case  relied  on,  was  Wright 
V.  Dannah.  That  was  no  sale  at  auction, 
but  a  private  contract,  by  which  Wright, 
the  owner  of  some  clover  seed,  sold  them  to 
Dannah.  The  seller  made  a  memorandum 
of  the  sale;  and   while  he  was  writing  the 
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buyer  looked  over  him,  and  suggested  an 
alteration,  which  was  made.  Suit  was 
brought;  and  it  was  objected,  that  this 
memorandum  was  not  sufficient  to  take  the 
case  out  of  the  statute,  not  being  signed  by 
the  party  or  his  authorized  agent.  It  was 
insisted  on  the  other  side,  that  the  defend- 
ant, by  overlooking  and  approving  what 
the  plaintifP  had  written,  made  him  his 
agent  for  the  purpose  of  signing  the  mem- 
orandum; but  lord  Bllenborough  decided, 
''that  the  agent  must  be  some  third  person, 
and  could  not  be  the  other  contracting 
party."  The  case  of  Farebrother  v.  Sim- 
mons was  that  of  an  auctioneer  selling  his 
own  goods,  making  a  memorandum,  and  su- 
ing on  it:    Abbott,  C.  J.,  said, — **In 

32  general  an  ^auctioneer  may  be  consid- 
ered as  the  agent  and  witness  of  both 

parties.  But  the  difficulty  arises  in  this 
case,  from  the  auctioneer  suing  as  one  of 
the  contracting  parties.'^  He  then  cited 
Wright  v.  Dannah,  as  being  in  point;  and 
said,  '  4t  fortified  the  conclusion  he  had  ar- 
rived at,  that  the  agent  contemplated  by  the 
legislature,  who  is  to  bind  a  defendant  by 
his  signature,  must  be  some  third  person, 
and  not  the  other  contracting  party  upon  the 
record."  Now,  this  seems  to  me  perfectly 
sound  law;  its  application  to  this  case 
however,  is  by  no  means  so  clear.  That 
rests  upon  the  hypothesis  that  the  sheriff 
and  bis  deputy  must  be  taken  as  one,  and 
so,  that  the  deputy  is  the  plaintiff  upon  the 
record,  and  a  principal  contracting  party. 
Is  it  so?  Certainly  not,  in  point  of  fact ; 
for  the  suit  is  in  the  name  of  Brent,  the 
sheriff,  not  of  Hill,  the  deputy.  The  law 
vests  the  title  of  the  insolvent's  estate,  in 
the  sheriff  of  the  county  where  the  lands 
Ac.  lie,  that  is,  in  the  high  sheriff,  and 
directs  him  to  sell  at  auction,  on  ten  days 
notice.  How  is  this  sale  to  be  conducted? 
May  not  the  sheriff  employ  any  person  he 
chooses,  as  his  cryer  or  auctioneer?  and 
what  so  natural  as  that  he  should  employ 
one  of  his  deputies,  every  day  in  the  habit 
of  selling  property  under  execution?  The 
sale  is  advertised ;  that  informs  the  public, 
that  the  interest  of  the  insolvent  in 
the  property  contained  in  his  schedule,  is  the 
subject  of  sale.  The  legal  title  to  this,  the 
law  tells  them,  is  in  the  high  sheriff.  The 
bidders  attend :  they  see  the  deputy,  not 
the  high  sheriff,  conducting  the  sale:  he 
holds  the  schedule  in  his  hand,  makes 
known  its  contents,  and  calls  on  the  by- 
standers to  say  what  they  will  bid.  A.  B. 
and  C.  bid  as  they  please ;  and  each  lower 
bid  is  cried  till  a  higher  is  made ;  and  so 
on  till  it  is  knocked  off  to  the  highest  bid- 
der ;  a  ad  immediately  the  cryer  sets  down 
upon  the  schedule,  the  name  of  this  bidder, 
with  the    price    he    has    given,    and 

33  ^declares  him  the   purchaser.     Is   not 
all  this   perfectly  plain  and  fair?    Do 

not  the  bidders  know,  that  they  are  deal- 
ing, not  with  the  legal  owner,  but  with 
his  agent,  the  mere  cryer?  And  do  they  not 
by  bidding  make  him  their  agent  for  the 
parpose  of  setting  down  their  several  bids? 
The  language  of  sir  James  Mansfield  on  this 
point,  in  Emmerson  v.  Heelis,  is  partic- 
ularly clear  and  strong:  he  says, — By  what 
authority  does  he  (the  auctioneer)  write 
down    the    purchaser's    name?    By  the  au- 


thority of  the  purchaser.  These  persons 
bid,  and  announce  their  biddings,  loudly 
and  particularly  enough  to  be  heard  by  the 
auctioneer.  For  what  purpose  do  they  do 
this?  That  he  may  write  down  their 
names  opposite  the  lots.  Therefore,  he 
writes  the  name  by  the  authority  of  the 
purchaser,  and  he  is  an  agent  for  the  pur- 
chaser: and  it  does  seem,  therefore,  that 
this  is  a  contract  signed  by  an  agent  for 
the  purchaser,  and  consequently  binding." 
If  the  sale  in  question  here,  had  been  con- 
ducted by  any  body  but  the  deputy  sheriff, 
there  could  have  been  no  question.  I  have 
shewn,  I  think,  that  the  deputy  was  noth- 
ing but  a  mere  auctioneer.  How  could  he 
feel  that  sort  of  interest  in  the  event  of 
this  suit,  which  should  render  him  incom- 
petent? Every  auctioneeer  feels  as  much  ; 
and  yet  we  know,  it  is  a  general  rule  that 
auctioneers  are  agents  and  witnesses  for 
both  parties.  I  think,  then,  that  the 
circuit  court  was  wrong  in  rejecting  Hill's 
evidence.  He  was  not  one  of  the  contract- 
ing parties ;  was  no  party  upon  the  record ; 
and  had  no  such  interest  as  rendered  him 
incompetent.  The  facts  which  he  would 
have  proved,  satisfy  fully  the  requisitions 
of  the  statute,  and  support  the  sale  as  a 
good  one. 

I  think,  therefore,  that  the  judgment 
must  be  reversed,  and  the  cause  sent  back 
for  a  new  trial,  with  instructions  to  ad- 
mit the  deputy,  if  offered,  as  a  witness. 

CABELIi,    J.,     concurred    in    the    judg- 
ment. 
34  *BROOKB,      J.      The     exceptions 

taken  to  the  opinions  of  the  circuit 
court,  present  two  questions — Whether  a 
public  sale  by  a  sheriff  of  the  land  of  an 
insolvent  debtor,  according  to  the  provi- 
sions of  the  statute  for  relief  of  insolvents, 
is  within  the  statute  of  frauds?  and 
Whether  the  deputy  sheriff  who  made 
the  sale,  is  a  competent  witness  for  the 
plaintiff,  in  an  action  brought  by  the  high 
sheriff  against  the  purchaser  at  such  sale, 
to  recover  the  purchase  money?  It  was 
much  doubted  in  England,  for  some  time, 
whether  sales  at  auction,  in  general,  were 
within  the  statute  of  frauds.  The  first  case 
I  have  seen  is  Simon  v.  Motivos;  where 
the  court  was  strongly  inclined  to  the 
opinion,  that  sales  at  auction  were  not 
within  the  statute,  though  that  was  not 
the  point  decided.  The  decision  was, 
that,  in  sales  at  auction,  the  auctioneer 
must  be  considered  as  the  agent  for  the 
buyer  (after  knocking  down  the  hammer)  as 
well  as  the  seller ;  and  that  his  setting  down 
in  writing  the  name  of  the  buyer,  the 
price  &c.  was  sufficient  to  take  it  out  of 
the  statute ;  that  is,  was  a  sufficient  com- 
pliance with  its  requisitions.  And  the  law 
has  been  so  settled  by  several  subsequent 
adjudications.  The  facts  stated  in  the  case 
before  us,  are  entirely  equivalent  with  those 
of  Simon  v.  Motivos.  The  land  was  sold 
at  public  auction ;  the  deputy  sheriff  con- 
ducted the  sale,  and  was  the  auctioneer ;  the 
land  was  struck  off  to  the  purchaser;  and 
the  deputy,  acting  as  auctioneer,  immedi- 
ately after,  wrote  down  the  purchaser's 
name  and  the  price,  on  the  schedule,  in 
which  it  was  mentioned  and  described,  and 
which   he   all   the   time  held   in  his  hand. 
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Upon  the  authority  of  the  decision  in 
Simon  v.  Motives,  and  the  other  cases  fol- 
lowing that,  which  have  been  cited  at  the 
bar,  I  think  the  requisitions  of  the  statute 
of  frauds  were  complied  with  in  this  case. 
But  I  am  strongly  inclined  to  think,  fur- 
ther, that  a  sale  by  a  sworn  public  officer, 
made  in  pursuance  of  the  provisions  of  the 
law,  is  not  within   the   statute ;    that 

35  none  of  the  mischiefs  ^intended  to  be 
prevented  by  the  statute,    are    to    be 

apprehended  in  such  a  case,  though  the 
officer  should  omit  to  write  down  the  name 
of  the  buyer  and  the  price,  or  to  comply 
with  any  other  requisites  of  the  statute. 
To  me  it  seems,  that  the  officer  is  not  to 
be  held  the  agent  of  the  seller  and  the 
buyer,  but,  more  properly,  the  agent  or  in- 
strument of  the  law.  Judicial  sales,  under 
a  decree  in  chancery,  are  not  considered  as 
within  the  statute,  though  they  be  not 
conducted  as  ordinary  sales  at  auction  must 
be,  to  take  them  out  of  the  statute.  This 
inclination  of  my  judgment  has  prevented 
me  from  taking  a  more  elaborate  view  of 
the  cases  cited  at  the  Dar.  On  the  second 
point,  I  am  equally  clear.  The  deputy 
sheriff  stood  perfectly  indifferent  between 
the  purchaser  and  the  plaintiff,  or  the  cred- 
itor of  the  insolvent,  for  whose  benefit  the 
land  was  sold,  and  the  suit  was  brought : 
and  I  concur  with  the  other  judges,  that 
his  testimony  ought  to  have  been  admitted. 
Judgment  reversed,  and  the  cause  re- 
manded for  a  new  trial,  with  directions  to 
admit  the  evidence  of  the  deputy  sheriff, 
if  offered. 

36  *Dupree's  AdnfiV  and  Others  v.  Gary 

and  Wife  and  Others. 

January.  1885,  Ricbmond. 
(Absent  Bbockbnbrouoh.  ♦J.) 
Widow— Renunclatloa  of  Will— Personalty  Undisposed 
of— Case  at  Bar.— Testator  by  his  will,  gives  real 
and  personal  estate  to  his  wife,  and  leaves  part  of 
his  personal  estate  imdisposed  of:  the  wife  does 
not  renounce,  bat  accepts,  the  provision  made  for 
her  by  the  will:  Hbld,  she  is  excluded,  by  the 
statute  1  Rev.  Code,  ch.  104,  S  20,  from  any  share  of 
her  husband's  personal  estate  undisposed  of  by 
his  will. 

Francis  Hill,  late  of  Greensville  county, 
by  his  last  will  and  testament,  devised  and 
bequeathed  real  and  personal  estate  to  his 
wife,  Sarah  Hill,  as  a  provision  for  her, 
for  and  during  her  life,  with  remainder  to 
the  testator's  nephews  and  nieces,  children 
of  his  brother  William  Hill ;  but  he  left  a 
part  of  his  personal  estate  undisposed  of  by 
his  will.  He  appointed  Lewis  Dupree  his 
executor,  who  proved  the  will,  and  qualified 
as  executor.  The  testator's  widow,  Sarah 
Hill,  accepted  the  provision  made  for  her 
by  her  husband's  will;  and  dying  a  few 
years  after  htm,  by  her  last  will  and  testa- 
ment, bequeathed  several  legacies  to  her 
own  relations;  and,  in  particular,  she  be- 
queathed a  legacy  of  100  dollars  to  Lewis 
Dupree,  *^  provided  she  was  entitled  to  a 
distributable  share  of  her  late  husband's 
estate"  (meaning  that  part  of  his  personal 
estate,  as  to  which  he  had  died  intestate) ; 
and  she  bequeathed  all  the  residuum  of  her 


•He  decided  the  case  in  the  circuit  superiour  court 


estate  to  her  nephews  and  niece,  George* 
William  and  Mary  Gary.  The  testatrix, 
Sarah  Hill,  also  appointed  the  same  Lewis 
Dupree  her  executor,  who  proved  her  will, 
and  qualified  as  executor  thereof. 
In  a  suit  brought  in  the  superiour  court  of 
chancery  of  Richmond,  by  the  nephews 

37  and  nieces,  next  of  kin,  *of  the  tes- 
tator Francis  Hill,  against  Lewis  Du- 
pree as  executor  of  that  testator,  and  as 
executor  and  legatee  of  the  testatrix  Sarah 
Hill,  and  her  legatees,  for  an  account  and 
distribution  of  the  personal  estate  of  the 
testator  Francis,  not  disposed  of  by  his 
will, — the  question  was,  whether  his  widow 
Sarah  was  entitled,  as  one  of  his  distribu- 
tees, to  a  share  of  her  husband's  estate  so 
undisposed  of?  The  circuit  superiour  court 
of  Henrico  (to  which  the  cause  was  trans- 
ferred) held  that  she  was  not,  and  decreed 
the  whole  of  this   subject   to  the  plaintiffs. 

The  executor  Lewis  Dupree  having  died 
pending  the  suit  in  the  court  of  chancery, 
and  the  suit  having  been  revived  there 
against  his  administrator,  he  and  the  other 
defendants  applied,  by  petition  to  this  court, 
for  an  appeal  from  the  decree ;  which  was 
allowed. 

Spooner,  for  the  appellants. 

Claiborne,  for  the  appellees. 

CARR,  J.  This  is  a  bill  by  the  next  of  kin 
of  a  testator,  claiming  a  part  of  his  personal 
estate,  as  to  which  he  made  no  testamentary 
disposition,  and  died  intestate.  The  claim 
is  opposed  by  the  legatees  of  the  testator's 
widow,  who  claim  a  share  of  this  subject  in 
her  right.  A  provision  was  made  for  her 
by  the  will  of  her  husband,  which  she  never 
renounced.  She  had  no  right  to  any  more 
of  her  husband's  estate  than  that  which 
was  bequeathed  to  her  by  his  will.  The 
statute  1  Rev.  Code,  ch.  104,  {  26,  p.  381,  is 
express;  and  so  are  all  the  cases  on  the 
point  in  this  court;  the  last  of  which  is 
Thornton  v.  Winston,  4  Leigh  152,  where 
the  other  cases  are  cited.  The  decree  is  ta 
be  affirmed.  

38  *Roper  and  Another  v.  Wren  Adm  'r  &c. 

February.  1835,  Richmond. 

Marriage  SetUement-Wife*t  Right  against  Hmband*— 
Cue  at  Bar.— By  deed  of  marriage  settlement,  ex- 
ecuted before  marriage,  the  husband  conveys  real 
estate  to  trustee,  to  use  of  wife  for  life,  and  upon 
trust  to  permit  the  wife  to  take  the  rents  and  prof- 
its, during  the  coverture,  to  her  sole  and  separate 
use,  in  full  satisfaction  of  all  right  of  dower:  the 
husband,  during  the  coverture,  receives  all  the 
profits,  and  applies  them  to  his  own  use,  though 
the  wife  frequently  demands  them,  and  he  ac- 
knowledges they  are  due  to  her.  and  promises  her 
that  they  shall  be  paid:  but  he  dies  without  pay- 
ing them:  upon  a  bill  by  the  wife  and  her  trustee 
against  the  husband's  adm'r.  Held,  she  is  entitled 
to  an  account  of  the  rents  received  by  the  hus- 
band in  his  lifetime,  and  a  decree  for  the  amount 
thereof  out  of  the  husband's  estate. 


*Princip«l  Case  INstingulshed.— In  Lyon  t.  Zimmer. 
30  Fed.  Rep.  406,  it  is  said :  "'Boper  v.  Wren^  6  Leigh  88. 
was  a  case  of  the  distribotion  of  the  husband's 
estate,  in  which  the  question  was  not  between  cred- 
itors and  the  wife  in  the  husband's  lifetime.  The 
wife's  claim  was  allowed  because  she  had  fre- 
quently demanded  and  had  never  conceded  any  part 
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mated  rents  and  profits. 

Bj  deed  of  marriage  settlement  between 
Robert  Robinson  and  Agnes  Parks,  executed 
before  the  marriage,  and  dated  the  31st 'May 
1815,  Robinson  conveyed  a  tenement  he  held 
in  the  city  of  Richmond,  to  Kldridge  Roper 
in  fee,  upon  trust,  from  and  after  the  in- 
tended marriage,  for  the  use  of  Agnes  the 
intended  wife  and  her  assigns,  for  and 
during  her  life,  remainder  to  the  heirs  of 
the  husband;  ^*and  upon  trust  to  permit  the 
wife  to  take  and  receive  the  rents  and  profits 
to  her  sole  and  separate  use,  without  being 
subject  or  liable  to  the  debts  or  incum- 
brances of  Robinson;"  and  it  was  cove- 
nanted, that  this  provision  should  be  a  full 
satisfaction  of  all  rights  to  dower,  which 
the  wife  might  acquire  by  the  marriage. 
The  marriage  took  place.  The  husband 
died,  the  wife  surviving  him ;  and  admin- 
istration of  his  estate  was  committed,  by 
the  hustings  court  of  Richmond,  to  Wren, 
sergeant  of  the  city. 

A  bill  was  exhibited  in  the  superiour 
court  of  chancery  of  Richmond,  by  Roper 
the  trustee  and  Mrs.  Robinson,  against 
Wren,  the  administrator  of  the  deceased 
husband,  setting  forth  the  provisions 
39  of  the  deed  of  marriage  ^settlement, 
and  alleging  that  Robinson  the  hus- 
band. In  his  lifetime,  received  and  appro- 
priated to  his  own  use,  all  the  rents  and 
profits  of  the  property  settled  by  the  deed ; 
but  the  wife  constantly  remonstrated 
against  this,  and  repeatedly  demanded  of 
her  husband,  an  account  of  the  rents  and 
profits  by  him  received,  and  the  payment 
thereof  to  the  trustee,  for  her  sole  and  sep- 
arate use;  and  the  husband  as  often  prom- 
ised, that  he  would  render  such  account, 
and  make  such  payment,  but  never  complied 
with  his  promises.  The  bill  prayed,  that 
Wren,  the  administrator,  should  be  com- 
pelled to  render  an  account  of  the  rents  and 
profits  received  by  his  intestate,  and  to  pay 
the  amount  of  the  same  out  of  the  assets  of 
the  estate. 

Wren,  in  his  answer,  disclaimed  all 
knowledge  of  the  facts  alleged  in  the  bill, 
and  called  for  proof  of  them. 

Depositions  were  taken  and  filed,  by 
which,  in  the  opinion  of  this  court,  it  was 
satisfactorily  proved,  that  neither  the  wife 
nor  her  trustee  received  any  part  of  the 
rents  and  profits  during  the  coverture ;  that 
Robinson,  the  husband,  received  and  en- 
joyed them  all;  that  the  wife  frequently 
demanded  the  rents  of  her  husband,  and 
he  repeatedly  acknowledged  that  they  were 
due  to  her*  from  him,  and  promised  that 
they  should  be  paid,  but  he  never  paid 
them,  excusing  himself  on  account  of  his 
being  pressed  for  money. 

The  chancellor  directed  accounts  of  Wren's 
administration  of  Robinson's  estate,  and  of 
the  rents  and  profits  of  the  trust  property 
received  by  Robinson  in  his  lifetime,  in 
stating  which    last    account,    the    commis- 

of  the  rents  and  profits  dne  ber.  and  collected  by  her 
husband:  one  of  the  Judcres  saying  that  the  case  was 
the  more  clear  because  there  were  no  creditors  to 
lose  by  the  decision." 

tliit«re«t— See  monographic  noli  on  "Interest" 
appended  to  Fred  ▼.  Dixon.  87  Gratt  541. 


on  the  rents  ascer- 
tained by  estimate;  but,  on  the  final 
hearing,  the  bill  was  dismissed ;  and  the 
plaintiffs  appealed  from  the  decree  to  this 
court. 

The  cause  was  argued  here,  by  Claiborne 
and  Scott  for  the  appellants,  and  Mayo  and 
G.  A.  Myers  for  the  appellee.  There  was 
some  discussion  of  the  questions 
40  *of  fact  which  turned  on  the  parol 
evidence.  The  counsel  for  the  appel- 
lants, cited  Countess  of  Warwick  v.  Ed- 
wards, 1  Eq.  Ca.  Abr.  140,  pi.  7 ;  Ridout  v. 
Lewis,  1  Atk.  269;  Earl  Digby  v.  Howard, 
4  Simons  588,  6  Condens.  Eng.  Ch.  Rep, 
267;  Vizonneau  v.  Pegram,  2  Leigh  183. 
The  appellee's  counsel  cited  Powell  v,- 
Hankey,  2  P.  Wms.  82;  Thomas  v.  Bennet, 
Id.  340 ;  Fowler  v.  Fowler,  3  P.  Wms.  355 ; 
Moore's  ex'x  v.  Ferguson,  2  Munf.  421. 

BROCKENBROUGH,  J.,  after  stating 
the  provisions  of  the  marriage  settlement, 
and  the  facts  proved  by  the  parol  evidence 
(as  above  stated)  said— -I  cannot  well  dis- 
tinguish this  case  from  that  of  Ridout  v. 
Lewis.  In  that  case,  the  wife  received  only 
two  thirds  of  the  pin-money  settled  on  her, 
for  several  years ;  she  complained  that  she 
was  paid  short,  and  the  husband  promised 
that  she  should  have  it  at  last.  Lord  Hard- 
wicke  held,  that  when  a  wife  accepts  a  pay- 
ment short  of  what  she  is  entitled  to,  or  lets 
the  husband  receive  what  she  has  a  right 
to  receive  to  her  separate  use,  her  consent 
will  be  implied  to  that  method  of  proceed- 
ing, but  that  her  complaint  that  she  had 
not  her  full  allowance,  and  his  promise, 
that  she  should  have  it  at  last,  destroyed 
the  implication,  and  the  promise  that  she 
should  have  it  at  last,  was  an  undertaking 
on  his  part  that  she  should  be  paid  the  ar- 
rears. In  the  case  before  us,  it  does  not 
appear  that  the  wife  received  any  part  of 
that  which  was  settled  on  her  to  her  sepa- 
rate use;  but  she  frequently  demanded  it, 
and  the  husband  as  often  promised  it  to 
her ;  so  that  her  consent  to  part  with  it  to 
him  without  reimbursement,  cannot  be  im- 
plied. I  do  not  think  this  case  comes  within 
the  rule  in  Moore's  ex'x  v.  Ferguson. 
There,  the  wife  did  not,  during  the  cover- 
ture, exercise  any  act  of  ownership  over  the 
property,  nor  interfere  with  the  husband's 
receipt  of  the  profits :  she  did  not  complain 
of  his  receiving  them,  nor  demand  them, 
nor  did  he  promise  that  she  should 
41  afterwards  have  them.  *Her  consent 
was,  therefore,  implied,  that  her 
board  and  clothing,  or  her  support  and 
maintenance,  during  the  coverture,  should 
be  deemed  an  equivalent  for  the  profits  of 
her  separate  estate. 

I  am  of  opinion,  that  the  decree  be  re- 
versed with  costs,  and  a  new  account 
directed ;  in  which,  however,  the  commis- 
sioner should  not  allow  interest  on  the  esti- 
mated rents. 

CARR,  J.  I  concur  with  my  brother 
Brockenbrough.  It  seems  that  the  wife  did 
demand  the  rents  due  her,  frequently,  dur- 
ing the  coverture,  and  the  husband  always 
promised  that  she  should  have  them.  There 
was  no  waiver  of  her  right,  and  no  acqui- 
escence in  the  wrong  done  her,  further  than 
that  she  did  not  resort  to  coercive  measures. 
She    gave   up  dower,    and  every  thing  else 
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by  the  marriage  contract.  The  property 
settled  was  to  return  to  the  husband's  estate 
at  her  death.  She  is  expressly  entitled  to 
the  rents  and  profits,  to  her  separate  use 
during  coverture;  and  where  is  the  law  or 
the  justice  which  shall  deprive  her  of  this 
pittance,  because  she  <;hose  rather  to  submit 
to  wrong,  than  stir  up  strife  with  her  hus- 
band? especially  as  there  are  no  creditors  to 
lose  by  this  act  of  sheer  justice. 

The  other  judges  concurred.  Decree  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings &c.  

42  *Allen*s  Ex'or  v.  Harlan's  Adm'r. 

February,  I8S5.  Richmond. 

Detinue— When    It  Ues  against  Executor.*— Detinue 

lies  afirainst  an  executor  as  such,  if  the  croods  de- 
manded have  come  to  his  possession ;  otherwise. 

DOt. 

Same— Revival  against  Bxecutor— Allegation  of  Posses- 

slon.— If  iQ  detinae,  the  defendant  dies  pending 
the  action,  it  may  be  revived  by  sci.  fa.  against 
his  executor,  under  the  statute,  1  Rev.  Code, 
ch.  188,  S  88,  if  the  goods  demanded  have  come 
to  the  executor's  possession:  otherwise,  not: 
therefore,  it  must  be  suggested  in  the  sci.  fa.  or 
alleged  in  a  declaration  thereupon,  that  the 
goods  came  to  the  executor's  possession,  for  if  the 
executor's  possession  be  nowise  alleged,  there 
can  be  no  recovery  against  him. 
Same— Form  of  Judgment  against  Bxecutor.— Judg- 
ment in  detinue  against  an  executor  as  such, 
should  be  given  against  him,  personally,  for  the 
goods  by  him  detained,  or  the  alternative  value: 
but  for  all  damages  for  detention,  both  in  his  tes- 
tator's time  and  his  own,  it  should  be  against  him 
de  bonis  testatoris.  Sed  Quere;  see  Gatlett's 
ex'or  V.  Russell,  post 

Detinue,  in  the  circuit  court  of  Surry, 
brought  by  Harlan's  administrator  against 
Allen  in  his  lifetime,  to  recover  a  parcel  of 
carpenter's  tools.  The  declaration  counted 
on  a  bailment.  Allen  appeared,  and  pleaded 
non  detinet;  and  after  issue  joined,  pend- 
ing the  action,  Allen  died.  Whereupon,  the 
plaintiff  sued  out  a  scire  facias  against 
Allen's  executor,  reciting  the  action,  the 
issue  joined  in  Allen's  lifetime,  and  his 
death  pending  the  action  in  that  stage,  and 
requiring  the  executor  to  shew  cause,  if 
any  he  could,  why  the  action  should  not  be 
proceeded  in  to  final  judgment,  according  to 
the  statute  in  such  case  made  and  provided,  f 
The  scire  facias  did  not  allege  or  suggest, 
that  the  goods  had  come  to  the  possession 
of  the  executor,  nor  was  there  any  declara- 
tion filed  upon  the  scire  facias.  The  scire 
facias  having  been  served  on  the  executor, 
he  appeared,  and  the  cause  was  once  contin- 
ued upon  his  motion.  Without  any  new 
pleadings  on  either  side,  a  juiy  was 

43  impanelled  to    try  *the    issue    joined 
(namely,  the  issue  joined  on  the  plea 


«Detlnue-Revlval  against  Bxecutor— Allegation  of 
Possession.— In  support  of  the  proposition  that  the 
scire  facias  in  detinue  should  set  forth  the  possession 
by  the  executor,  see  the  principal  case  cited  and 
approved  in  Catlett  v.  Russell,  6  Leigh  852,  857,  861. 
362.  864.  875:  Greenlee  v.  Bailey,  0  Leigh  527,  528,  529. 

See  generally,  monographic  nots  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  8  Gratt.  678. 

tSee  1  Rev.  Code,  ch.  128,  S  88,  pp.  497,  8. -Note  in 
Original  Edition. 


of  non  detinet  put  in  by  Allen  in  his  life' 
time,  for  there  was  none  other),  and  the 
jury  found  that  the  defendant  (that  is,  the 
executor  of  Allen)  did  detain  the  goods  in 
the  declaration  mentioned,  of  the  value  of 
300  dollars,  and  assessed  the  plaintiff's  dam- 
ages for  the  detention  to  135  dollars.  Where- 
upon the  court  gave  judgment,  that  the 
plaintiff  should  recover  against  the  defend- 
ant the  goods  of  the  value  of  300  dollars,  if 
to  be  had,  but  if  not,  then  the  value  thereof 
aforesaid,  with  his  damages  assessed  as 
aforesaid,  and  his  costs  &c.  And  it  was 
noted,  that  the  parties  agreed  that  the  jury 
might  find  a  general  verdict  as  to  the  value 
of  the  tools,  and  waived  all  objection  as  to 
the  form  of  the  verdict.  Allen 's  executor  ap- 
plied to  this  court  for  a  supersedeas  to  the 
judgment;  which  was  allowed. 

Allison,  for  the  plaintiff  in  error. 

Claiborne,  for  the  defendant. 

TUCKER,  P.  From  the  nature  of  the 
action  of  detinue,  I  think  nothing  can  be 
more  clear,  than  that  it  never  can  lie 
against  a  party  who  has  never  had  the  pos- 
session. Its  object  is  to  recover  the  identi- 
cal property,  which  cannot  be  had  from 
him  who  has  it  not.  Hence  the  decision, 
that  it  will  not  lie  against  the  executor  of 
a  bailee  who  has  destroyed  or  converted  the 
chattel;  Bull.  Ni.  Pri.  SO,  and  that  where 
there  are  three  executors,  one  of  whom  only 
has  the  property  in  possession,  it  will  lie 
against  him  only.  In  short,  it  is  an  action 
given  in  respect  to  the  supposed  possession 
of  the  defendant,  and  therefore  will  not  lie 
where  he  has  never  had  it.  In  every  as- 
spect,  in  which  we  can  look  at  the  action, 
this  result  is  apparent.  For,  taking  the 
doctrine  of  Burnley  v.  Lambert,  1  Wash. 
308,  as  undeniable, — that  detinue  will  lie 
against  a  part  who  has  once  had  the  pos- 
session, though  he  parted  with  it  be- 
44  fore  the  emanation  *of  the  writ, 
because  he  cannot  deprive  the  owner 
of  an  action  which  he  once  had ;  yet  this  is 
because  he  may  be  distrained  by  his  goods 
and  lands,  until  he  regains  the  chattel  and 
delivers  it  over  in  obedience  to  the  exigency 
of  the  writ.  Such  a  process  may,  indeed, 
be  appropriate  against  one  who,  having 
once  had  the  possession,  has  fraudulently 
eloigned  it  before  action  brought;  but  it 
would  be  unreasonable  that  the  lands  and 
goods  of  the  executor  himself,  who  never 
had  possession,  should  be  distrained  for  the 
omission  to  surrender  what  he  had  not ;  and 
it  would  be  most  mischievous,  if  the  whole 
estate  of  the  testator  in  the  hands  of  the 
executor,  should  be  sequestered,  to  the 
prejudice  of  all  the  creditors,  and  without 
benefit  to  the  plaintiff  in  detinue ;  since  the 
issues  and  profits  cannot  be  appropriated  to 
him,  but  must  go  to  the  commonwealth. 
But  where  the  executor  himself  has  the  pos- 
session, the  judgment  is  against  him  for 
the  property,  and  the  process  of  distringas 
properly  issues  against  him,  not  against 
the  testator's  estate. 

On  the  first  suggestion  of  the  question,  I 
was  somewhat  doubtful,  whether  the  action 
of  detinue  (in  which  the  testator  might 
have  waged  his  law,  3  Blacks.  Comm.  152, 
345),  would  lie  against  an  executor  upon 
the  detention  of  his  testator.  It  seems, 
however,  unquestionable   that   it  does ;  and. 
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the  declaration  charg^es  the  finding  or  bail- 
ment and  detention  bj  the  testator,  and 
the  subsequent  possession  and  detention  by 
the  executor;  and  this  last,  as  we  have 
seen,  is  altogether  essential.  See  Rastairs 
Entries  210,  7  Wentw.  647,  648.  But 
still  it  does  not  lie  unless  the  executor  has 
possession.  1  Wms.  Saund.  216,  note  1 ; 
Bro.  Abr.  Detinue,  19;  8  Vin.  Abr.  Detinue, 
D.  pi.  1,  4;  D.  5,  pi.  19;  B.  2,  pi.  1. 

If  then  the  action  lies  against  the  execu- 
tor, it  is  susceptible  of  being  revived  under 
our  statute,  1  Rev.  Code,  ch.  128,  {  38.    But 
it  is  obvious,  that  the  scire  facias  to  revive 
must  set  forth,  by  way  of  suggestion 

45  at*least,  the  material  allegation,  that 
the  property  had  come  to  the  hands  of 

the  executor  since  the  testator's  death. 
For  otherwise,  it  does  not  appear  that  the 
action  would  have  lain  against  the  executor; 
and  of  course,  it  does  not  appear  that  it 
was  susceptible  of  being  revived  against 
him.  Where  that  is  charged,  the  executor 
may  plead  non  detinet,  and  if  found  for 
him  the  action  is  barred;  but  if  found 
against  him,  the  judgment  must  be  for  the 
thing,  or  its  alternative  value,  against  him 
personally,  and  for  damages  from  the  date 
of  tne  detention  by  the  testator,  to  the  time 
of  the  verdict,  to  be  recovered  de  t>onis  testa- 
toris.  For  though  the  profits  since  the  tes- 
tator's death  have  been  received  by  the 
executor,  yet  by  pursuing  the  original  ac- 
tion, instead  of  commencing  a  new  one 
against  the  executor  for  his  detention  alone, 
the  plaintiff  shews  his  election  to  consider 
him  as  taking  the  profits  qua  executor,  and 
he  must  take  his  judgment  accordingly.  If, 
indeed,  he  prefers,  I  have  no  doubt  he  may 
sue  the  executor  in  detinue,  and  recover 
damages  for  his  detention,  out  of  his  own 
proper  goods;  since  it  is  his  own  fault  that 
he  has  detained  the  property  of  another, 
and  it  is  no  justification  for  his  doing  so, 
that  he  found  the  property  among  his  tes- 
tator's effects,  and  held  it  only  as  executor. 
So  too,  if  the  property  never  came  to  the 
executor's  hands,  the  owner  is  not  without 
bis  remedy,  but  may  have  it  either  by  ac- 
tion of  trover,  if  it  was  converted  by  the 
testator,  or  by  action  for  money  had  and 
received  if  he  had  received  it. 

Such,  I  apprehend,  are  the  principles  ap- 
plicable to  this  matter.  In  this  case,  those 
principles  are  disregarded,  and  the  errors  are 
gross  and  palpable.  There  is  but  one  issue, 
and  that  is  upon  the  detention  of  the  testa- 
tor. To  that  issue  the  jury  has  not  re- 
sponded at  all,  but  has  found  that  the 
executor  detained ;  which  it  was  not  sworn 
to  try,  which  was  not  in  issue,  and  which 
indeed  was  not  even  charged  any  where  in 
the    pleadings.      Upon    this    verdict, 

46  too,  there  is  a  judgment  for  the  *dam- 
ages   against    the    executor  de  bonis 

propriis,  though  it  is  fairly  presumable, 
that  a  part  of  them  accrued  during  his  tes- 
tator's lifetime. 

I  am  of  opinion,  that  the  judgment  should 
be  reversed,  and  the  verdict,  and  all  the 
proceedings  up  to  the  scire  facias,  set  aside. 
That  scire  facias,  being  irregular  and  de- 
fective, may  then  either  be  quashed  on  the 
plaintiff's  motion,  and  a  new  scire  facias 
awarded^;  or  he  may  file  a  declaration  on 
the    scire   facias,  containing  the  necessary 
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sii^Restions ;  and  if  he  fails  to  do  either, 
this  scire  facias  will  be  open  to  the  demur- 
rer of  the  defendant.  And  thus,  in  one  or 
the  other  way,  the  case  will  be  properly 
prepared  for  a  final  decision. 

The   other  judges  concurred.     Judgment 
reversed  Ac.  

47     ♦Mortons  &  Mutton  v.  W.  &  E.  Townes. 

February,  1885.  Richmond. 

Pleas    In    Abatement  —  Strictness    Required.*  —  The 

utmost  strictness  is  required  in  pleas  in  abate- 
ment: and  a  general  demurrer  to  such  plea  has 
all  the  effect'of  a  special  one. 

5anie— How  Pleaded— What  It  Must  Show— Conclusion 
of  Plea.— Plea  in  abatement  to  jurisdiction,  held 
nauffht,  1.  because  pleaded  by  attorney,  not  in 
person ;  2.  because  concluded  with  a  prayer  quod 
billa  cassetur,  instead  of  si  curia  coffuoscere  velit; 
and  8.  because  it  did  not  ^ve  plaintiffs  a  better 
writ— per  Txtckbr,  P. 

Principal  and  Agentt— Agent's  Authority— Construe* 
tlon  of  Power  of  Attorney— Case  at  Bar.— A.  by  letter 
of  attorney  authorizes  B.  to  put  hisname  to  or  upon 
any  negotiable  note,  as  maker  or  indorser,  for  the 
purpose  of  ffetting-  the  same  discounted  at  one  or 
other  of  certain  specified  banks,  to  amount  of  8000 
dollars,  and  then  for  renewal  of  such  note  at 
bank,  from  time  to  time,  so  as  the  amount  shall  at 
no  one  time  exceed  8000  dollars;  B.  makes  a  note 
for  8000  dollars  accordingly,  which  is  discounted 
at  bank,  and  renewed  from  time  to  time,  but  is  at 
length  reduced  to  1000  dollars;  and  then.  B.  pur- 
chases irroceries  of  C.  and  for  the  price  thereof, 
gives  him  a  note  made  by  A.  by  B.  his  attorney 


*Dllatory  Pleas— Not  Regarded  with  Favor.— Dila- 
tory pleas  are  not  regarded  with  favor,  and  in 
order  to  discourage  their  use,  they  are  required  to 
be  drawn  with  the  greatest  accuracy  and  precision. 
Guarantee  Co.  v.  National  Bank,  95  Va.  486,  28  S.  E. 
Bep.  909,  citing  1  Chit,  on  PL  445:  4  Min.  Inst  1086; 
and  Uortona  v.  Townes,  6  Leioh  58. 

The  principal  case  is  cited  and  approved  in  Quar- 
rier  v.  Peabody  Ins.  Co.,  10  W.  Va.  521. 

Same— Plea  to  Jurisdiction- Jlust  Be  Pleaded  In  Per- 
son.—In  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  519, 
the  court  said:  "Though  in  some  very  ancient 
entries,  pleas  to  the  Jurisdiction  have  been  put  in 
by  attorneys,  yet  the  rule  that  such  a  plea  cannot 
now  be  put  in  by  attorneys,  seems  well  established. 
2Saunder*s  Reports,  2  b,  Hortotu  <fe  Button  to.  W. 
<t  E.  Townes,  6  Leigh  58;  Guild  v.  Richardson,  6 
Pickering,  871." 

5anie—5anie— Conclusion  of  Plea.— That  the  proper 
conclusion  of  a  plea  to  the  Jurisdiction  of  the  court 
is  whether  the  court  can  or  will  take  further  cogni- 
zance of  the  action,  and  not  that  the  action  abate 
and  be  dismissed,  see  the  principal  case  cited  and  ap- 
proved in  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  520. 

5anie— Same-Must  Give  Plaintiff  Better  Writ.— The 
principal  case  is  cited  in  Guarantee  Co.  v.  National 
Bank,  95  Va.  486,  28  S.  E.  Rep.  909,  for  the  proposition 
that  a  plea  to  the  jurisdiction  of  a  court  in  a  transi- 
tory action,  which  fails  to  give  the  plaintiff  a  better 
writ  by  showing  what  court  of  the  state  has  Juris- 
diction of  the  cause  of  action,  is  bad. 

The  principal  case  is  cited  and  approved  in  Wood- 
dell  V.  West  Virginia  Imp.  Co.,  88  W.  Va.  28,  17  S.  E. 
Rep.  888.  See  monographic  note  on  "Abatement, 
Pleas  in"  appended  to  Warren  v.  Saunders,  27 
Gratt  259. 

tSee  monographic  note  on  "Agencies"  appended  to 
SiUiman  v.  Fredericksburg,  etc.,  R.  R.  Co.,  27  Gratt* 
119. 
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negotiable  at  one  of  the  specified  banks,  which  the 
bank  refuses  to  discount:  Held,  this  note  for  the 
price  of  the  grrocerles,  is  not  within  the  authority 
conferred  on  B.  by  A.'s  letter  of  attorney,  and  is 
not  bindinfiT  on  A. 

Same— Same— 5«iiie—QiMere.— Whether  the  author- 
ity firiven  by  A.'s  letter  of  attorney  to  B.  was 
not  exhausted  by  the  makiufir  of  the  first  note 
for  8000  dollars,  discounted  at  bank?  It  seems,  it 
was. 

Same— Confirmation  of  Agent's  Act— Evidence.— In  an 
action  by  C.  the  holder  of  the  note  of  A.  given  him 
by  B.  the  attorney,  for  the  price  of  groceries,  evi- 
dence is  offered  to  prove,  that  A.  with  full  infor- 
mation of  all  the  circumstances,  acquiesced  in 
and  confirmed  the  act  of  B.  in  making-  such  note: 
but  this  evidence  beinff  equivocal,  Hrld,  it  was 
properly  left  to  the  Jury  to  determine,  whether  A. 
confirmed  this  act  of  B.  his  attorney? 

Same— Same.— A.  being-  informed  of  the  making  of 
the  note  by  B.  and  of  all  the  circumstances, 
makes  no  complaint,  and  afterwards  procures 
indemnity  from  a  third  person  ag-ainst  loss  by 
reason  of  the  note:  Held,  this  does  not  amount 
to  confirmation  of  B.*s  unauthorized  act  in  making 
the  note. 

Debt  on  a  promissory  note  for  507  dollars, 
brought  by  Hortons  &  Hutton,  as  indorsees, 
agrainst  W.  A  B*  Townes,  as  the  makers,  in 
the  circuit  court  of  Petersburg. 

There  were  several  counts  in  the  declara- 
tion     upon     the    note,    and     two     money 

counts,  one  for  money  paid,  laid  out 
48        *and    expended,    and    the    other    for 

money  had  and  received.  The  count 
on  the  note  to  which  the  evidence  applied, 
alleged,  that  W,  &  E.  Townes,  by  James 
Townes,  their  agent  in  that  behalf,  made 
and  delivered  their  promissory  note  to  one 
Rutland,  dated  the  5th  October  1827,  whereby 
they  promised  to  pay  Rutland,  or  order, 
ninety  days  after  the  13th  of  that  month, 
507  dollars,  for  value  received,  negotiable 
and  payable  at  the  office  of  the  bank  of  the 
U.  States  at  Fayetteville,  N.  Carolina; 
that  Rutland  indorsed  the  note  to  Hortons 
&  Hutton ;  and  that  the  note  was,  at  its 
maturity,  duly  presented  at  bank  for  pay- 
ment, and  protested  for  non-payment.  The 
defendants  first  pleaded,  in  abatement,  that 
before  the  filing  of  the  plea,  the  defendants 
or  either  of  them  never  resided  in  Peters- 
burg or  within  the  jurisdiction  of  the  court, 
and  that  the  cause  of  action  did  not  origi- 
nate in  that  town  or  within  the  jurisdiction 
of  the  court;  concluding  with  a  verification, 
and  praying  judgment  of  the  writ  and  dec- 
laration, and  that  the  same  might  be 
quashed.  This  plea  was  verified  by  an  affi- 
davit of  W.  Townes,  one  of  the  defendants, 
stating  that  he  made  oath,  'Hhat  the  plea 
contained  the  truth."  The  plaintiffs  de- 
murred to  the  plea;  and  shewed  for  cause 
of  demurrer,  that  the  defendants  did  not 
shew  therein,  of  what  county  or  corporation 
in  the  commonwealth  they  were  inhabitants, 
so  as  to  give  the  plaintiffs  a  better  writ; 
and  that  the  affidavit  to  the  plea  was  un- 
certain and  insufficient.*  The  court  sus- 
tained the  demurrer.  And  then,  the 
defendants  pleaded  the  general  issue. 

♦The  statute  1  Kev.  Code.  ch.  128.  S  83.  p.  496,  pro- 
vides, that  "no  plea  in  abatement  shall  be  admitted 
or  received,  unless  the  party  offerinfir  the  same  shall 
prove  the  truth  thereof  by  oath  or  affirmation."— 
Note  in  Original  Edition. 


Upon  the  trial  of  the   issue,    the  defend- 
ants filed  exceptions  to  an    opinion  of  the 
court,  which  in  the   result  became  immate- 
rial.    The  plaintiffs  filed   exceptions  to  an- 
other  opinion    of  the  court;  stating, 

49  that  the  plaintiffs  *gave  in  evidence, 
1st,  a  letter  of  attorney  from  the  de- 
fendants, W.  Townes  and  E.  Townes,  to 
James  Townes,  in  the  following  words  i 
*  *Know  all  men  by  these  presents,  that  we» 
W.  Townes  and  £.  Townes,   merchants  and 

§artners  trading  under  the  firm  of  W,  &  E. 
'.  of  Mecklenburg  county,   Virginia,   have 
constituted   and  appointed,  and  do  by  these 

? resents  constitute  and  appoint,  Jame» 
*owne8  of  Cheraw,  S.  Carolina,  our  tme 
and  lawful  attorney,  for  us  to  write  and 
subscribe  our  names  to  any  negotiable  note 
or  paper,  either  as  makers  or  indorsers  of 
the  same,  to  the  amount  of  3000  dollars,  for 
the  purpose  of  getting  the  same  discounted, 
at  the  state  bank  of  N.  Carolina,  or  either 
of  its  branches,  or  at  the  office  of  disconnt 
and  deposit  of  the  bank  of  Cape  Fear  at 
Fayetteville,  N.  Carolina,  or  at  the  office 
&c.  of  the  bank  of  the  U.  States  at  Fayette- 
ville, or  either  of  them,  or  for  us  to  write 
and  subscribe  our  names  to  any  note,  as 
makers  or  indorsers,  for  the  renewal  of  any 
such  note  at  either  of  the  aforesaid  banks, 
from  time  to  time,  so  that  the  amount  for 
which  we  shall  be  bound,  at  any  one  and 
the  same  time,  shall  not  exceed  the  afore- 
said sum  of  3000  dollars;  hereby  ratifying 
and  confirming  whatever  our  said  attorney 
shall  lawfully  do,  or  cause  to  be  done,  io 
conformity  with  the  powers  hereby  granted, 
in  and  concerning  the  premises  aforesaid. 
As  witness  our  hands  and  seals  this  24th 
November  1829."  (Signed)  **W.  Townes. 
E.  Townes;*'  and  sealed  by  both. 

2ndly,  The  promissory  note  in  the  decla- 
ration mentioned,  in  these  words:  *  "Cheraw, 
S.  C.  Sth  October  1827.*  Ninety  days  after 
the  13th  inst.  we  promise  to  pay  B.  Rutland, 
or  order,  507  dollars,  value  received,  nego- 
tiable and  payable  at  the  office  of  disconnt 
and   deposit    of   the    bank  of   the  U. 

50  States  at  Fayetteville,  N.  *Carolina." 
(Signed)  **W.  &  E.  Townes,   by  their 

attorney  James  Townes.^'     (Indorsed)  **B. 
Rutland." 

3rdly,  The  testimony  of  James  Townes, 
the  attorney  in  fact,  who  proved  the  mak- 
ing of  the  note  by  him ;  and  then,  on  cross 
examination,  proved,  that  soon  after  the 
letter  of  attorney  was  executed,  he  applied 
to  the  office  of  the  bank  of  the  U.  States  at 
Fayetteville,  and  obtained  a  discount  for 
3(XX)  dollars,  upon  a  note  indorsed  with  the 
name  of  the  defendants  by  him  as  their  at- 
torney; which  note  and  discount  were  re- 
newed and  continued,  according  to  usage 
at    the   bank,  for  some  time,  and  had  been 


♦There  was  a  remarkable  inconfirruity  in  the  dates 
of  the  letter  of  attorney,  and  of  the  promissory 
note  allegred  to  have  been  made  by  virtue  of  its 
authority,  as  those  documents  were  copied  in  the 
record.  The  letter  of  attorney  bore  date  the  24th 
November  1829.  The  promissory  note  made  bv  the 
attorney,  bore  date  more  than  two  years  previous: 
namely,  the  5th  October  1827.  But  the  counsel  for 
both  parties  asrreed,  that  this  was  a  mistake  made 
in  copylDfiT  the  papers  in  the  record,  and  that  in 
truth,  the  letter  of  attorney  was  executed  before 
the  note  was  made:  and  wished  the  court  to  decide 
the  cause  as  if  there  was  no  such  inconsrulty  in  the 
dates.— Note  in  Oricrinal  Edition. 
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gradually  reduced,  so  that  at  the  time  of 
making  the  note  in  the  declaration  men- 
tioned, the  amount  due  at  bank  for  which 
the  defendants  were  liable,  as  indorsers, 
was  only  about  1000  dollars :  that  he,  James 
Townes,  then  bought  groceries  of  the  plain- 
tiffs, Hortons  A  Hutton,  to  the  amount  of 
507  dollars,  and  agreed  that  he  would  give 
the  plaintiffs  the  note  of  the  defendants  in 
the  declaration  mentioned,  for  that  amount, 
and  would  procure  Rutland  to  indorse  the 
same  to  the  plaintiffs,  in  order  to  enable 
them  to  procure  a  discount  thereof  at  the 
office  of  the  bank  of  the  U.  States  at 
Fayetteville,  and  that  in  case  the  bank 
should  refuse  to  discount  the  note,  the 
plaintiffs  should  hold  it  as  their  property, 
and  as  a  note  binding  the  defendants,  ac- 
cording to  the  usual  effect  of  such  notes: 
that,  upon  the  plaintiffs'  application  to  the 
bank,  it  refused  to  discount  the  note :  that 
he,  James  Townes,  at  a  later  period,  while 
the  note  was  in  possession  of  the  plaintiffs, 
informed  the  defendants  of  the  circum- 
stances under  which  it  was  made,  and  by 
whom  it  was  held,  and  the  defendants  did 
not  then  make  any  objection,  nor  did 

51  they     complain      *that     he,     James 
Townes,  had   exceeded  his  authority : 

that  the  defendants,  afterwards,  procured 
Joseph  Townes  to  make  certain  assurances 
to  protect  them  from  the  acts  of  James  un- 
der their  letter  of  attorney,  and  that  the 
said  note  was  provided  for :  and  that  Rut- 
land, to  whom  or  to  whose  order  the  note 
in  question  was  made  payable,  indorsed 
the  note  for  the  accommodation  of  the 
makers  thereof,  but  without  their  knowledge 
or  agency,  except  through  James  Townes, 
the  attorney. 

And  this  being  all  the  evidence  in  the 
case,  tlie  court,  upon  the  motion  of  the  de- 
fendants' counsel,  instructed  the  jury,  that, 
according  to  the  tenor  and  meaning  of  the 
defendants  letter  of  attorney  to  James 
Townes,  he  was  not  authorized  to  make 
the  note  in  question,  in  the  name  of  the  de- 
fendants, to  pay  or  secure  payment  for  the 
groceries  by  him  bought  of  the  plaintiffs, 
and  that  the  intention  and  agreement  of 
James,  the  attorney,  Rutland  the  indorser, 
and  the  plaintiffs,  that  the  note  should  be 
discounted  at  the  bank  of  the  U.  States,  did 
not  create  any  liability  on  the  part  of  the 
defendants;  but  the  court  added,  that  if  the 
jury  should  believe  from  the  evidence,  that 
the  defendants,  after  they  were  apprised  of 
the  making  of  the  note,  in  the  manner  and 
for  the  purposes  stated  in  the  testimony, 
ratified  the  same,  then  they  were  bound  by 
and  liable  on  the  note;  to  which  opinion 
the  plaintiffs'  counsel  excepted. 

The  jury,  under  the  instruction  of  the 
court,  found  a  verdict  for  the  defendants. 
And  then  the  plaintiffs'  counsel  moved  the 
court  to  set  aside  the  verdict,  and  direct  a 
new  trial,  1.  because  the  verdict  was  con- 
trary to  the  evidence,  and  2.  because  of  the 
supposed  misdirection  of  the  court,  in  its 
instruction  to  the  jury.  The  court  over- 
ruled this  motion,  and  gave  judgment  for 
the  defendants  upon  the  verdict ;  from  which 
the  plaintiffs  appealed  to  this  court. 

52  ^Allison    and    Macfarland,    for   the 
appellants,  argued,  1.  that  the  obvious 

purpose   of  the  letter  of  attorney  given  by 


W.  A  E.  Townes  to  James  Townes,  was  to 
enable  him  to  raise  money  on  their  credit, 
for  his  own  accommodation,  not  exceeding 
3000  dollars.  It  did  not  confine  his  author- 
ity to  the  making  of  a  single  note  for 
that  amount,  and  the  renewal  of  that  note; 
but  authorized  him  to  make  any  number  of 
notes,  provided  they  should  not  exceed, 
in  the  aggregate,  3000  dollars  at  any  one 
time,  and  to  make  other  notes  for  renewal 
of  such  notes,  whatever  number  of  them  he 
should  make.  The  authority  conferred  by 
the  letter  of  attorney,  was  unlimited  in  re- 
spect of  time,  or  number  of  notes,  but  only 
limited  as  to  the  aviount  in  the  aggregate; 
and  the  limitation,  that  the  amount  should 
not  exceed  3000  dollars  ^*at  any  one  time," 
plainly  evinced,  that  several  notes  might 
be  made  at  several  times.  When  the  attor- 
ney made  the  note  in  question,  negotiable 
at  bank,  for  the  purpose  of  being  negotiated 
there,  and  delivered  it  to  the  plaintiffs  in 
order  that  they  might  get  it  so  negotiated, 
he  acted  within  his  authority ;  since  it  dis- 
tinctly appeared,  that  the  contents  of  this 
note,  with  those  of  others  which  had  been 
discounted  at  bank,  did  not  exceed,  at  the 
time,  the  sum  of  3000  dollars.  Kor  was  the 
authority  less  strictly  complied  with,  if 
the  note  was  made  for  the  purpose  of  being 
negotiated  at  bank,  and  did  not  transcend 
the  authority  as  to  the  amount,  because  the 
note  was  not  actually  discounted  at  bank ; 
for,  until  the  note  was  made  and  perfected 
by  delivery,  it  could  not  have  been  negoti- 
ated at  bank,  nor  could  it  have  been  known 
whether  the  bank  would  negotiate  it  or  not. 
It  could  make  no  difference,  whether  the  at- 
torney made  a  note,  to  be  by  himself  offered 
for  discount  at  the  bank,  to  raise  money 
for  his  own  use,  or  made  and  delivered  a 
note  to  another,  in  order  that  he  might  get 
it  negotiated  at  bank,  for  the  use  and  ben- 
efit of  the  attorney;  for  it  was,  in 
53  fact,  applied  to  his  use.  He  *had  a 
right  to  vary  the  form  of  the  transac- 
tion, provided  he  kept  substantially  within 
his  authority:  he  might  have  made  this 
note,  got  it  discounted  at  bank  in  his  own 
name  and  for  his  own  use,  and  then  imme- 
diately paid  the  money  to  Hortons  A  Hut- 
ton  ;  and  he  meant  to  do  exactly  the  same 
thing,  in  effect,  when  he  gave  the  note  to 
them,  that  they  might  get  it  discounted,  to 
pay  the  debt  he  had  contracted  to  them. 
The  note  was  a  valid  security  in  their 
hands,  the  moment  it  was  delivered  to  them ; 
and  as  it  could  not  be  rendered  more  valid 
by  being  negotiated  at  bank,  so  neither 
could  it  be  invalidated  by  the  refusal  of 
the  bank  to  discount  it.  2.  Adverting  to  the 
facts  proved  by  the  attorney,  that  while  the 
note  was  in  the  hands  of  the  plaintiffs,  he 
informed  the  defendants  of  the  circum- 
stances under  which  it  was  made,  and  by 
whom  it  was  held,  and  they  did  not  then 
object  or  complain  that  he  had  exceeded  his 
authority,  and  that  they  afterwards  procured 
from  another  person  certain  assurances  to 
protect  them  from  his  acts  under  the  letter 
of  attorney,  and  the  note  in  question  was 
provided  for,— they  contended,  that  this 
amounted  to  a  ratification  of  the  act  of  the 
attorney  in  making  the  note;  and  the  court 
ought  80  to  have  instructed  the  jury.  For 
a  principal,  informed  of  an  act  of  an  agent 
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done  under  colour  of  his  authority,  must 
express  his  dissatisfaction  within  a  rea- 
sonable time;  the  law  inferred  acquiescence 
and  confirmation  from  his  silence.  Cairnes 
&  Lord  V.  Bleecker,  12  Johns.  300;  Odiorne 
y.  Mazcj,  13  Mass.  Rep.  178.  Here,  the 
principals  ratified  the  act,  first,  by  acqui- 
escing, after  full  knowledge  of  the  circum- 
stances; and  secondly,  by  negotiating  with 
the  attorney  and  procuring  indemnity.  And 
if  this  conduct  was  not,  in  law,  tantamount 
to  acquiescence  and  confirmation,  the  jury 
ought  to  have  inferred  from  the  facts 
proved,  a  complete  ratification  by  the  prin- 
cipals of  the  act  of  the  attorney ;  and  the 
court  ought  to  have  set  aside  the  verdict  as 
contrary  to  evidence. 

54  ^^Spooner,    for    the    appellees,    com- 
plained   of   error   committed  against 

them ;  namely,  in  the  judgment  of  the  court 
sustaining  the  demurrer  to  the  defendants' 
plea  in  abatement  to  the  jurisdiction.  And 
then  proceeding  to  examine  the  letter  of 
attorney,  he  premised,  that  it  conferred  a 
special  authority,  which  must  be  strictly 
pursued.  It  authorized  the  attorney  to  sign 
the  defendant's  names  to  any  negotiable 
note  or  paper,  not  notes  or  papers,  to  the 
amount  of  3000  dollars,  for  the  purpose  of 
getting  the  same  discounted  at  bank,  and  to 
sign  their  names  to  any  note,  for  the  renewal 
of  such  note,  not  notes:  it  authorized  him  to 
bind  them  by  a  single  note,  and  by  subse- 
quent notes  for  its  renewal  only:  it  au- 
thorized him  to  use  the  credit  of  their 
names  to  get  an  accommodation,  to  a  limited 
amount,  at  bank,  not  to  bind  them  for  debts 
he  should  contract  to  individuals.  The  at- 
torney did  indorse  their  names  on  a  negotia- 
ble note  for  the  whole  sum  of  3000  dollars  at 
once,  and  get  it  discounted  at  bank,  and 
then  indorsed  their  names  on  other  notes 
for  the  renewal  of  that  note ;  and  in  so  do- 
ing, he  fully  executed  and  exhausted  his 
power.  The  letter  of  attorney  was  then 
functus  officio;  the  attorney  had  no  author- 
ity to  make  or  indorse  any  new  note,  and 
get  it  discounted  at  bank;  much  less  to 
make  a  new  note,  and  pass  it  to  individuals, 
to  be  binding  on  his  principals,  whether  dis- 
counted at  bank  oi  not.  He  cited  Fenn  v. 
Harrison,  3  T.  R.  757;  4  T.  R.  177;  Attwood 
V.  Munnings,  7  Barn.  &  Cres.  278;  With- 
ington  V.  Herring,  5  Bing.  492;  14  Eng.  C. 
h.  R.  42;  15  Id.  492,  501.  to  shew  the  differ- 
ence between  general  and  special  powers 
confided  to  agents.  As  to  the  circumstances 
relied  on,  as  a  confirmation  of  the  act  of 
the  attorney  in  making  the  note  in  ques- 
tion, he  said,  nothing  could  be  more  vague 
than  the  evidence  on  that  point.  The  date 
of  the  conversation  was  not  given ;  it 
might  have  been  after  the  note  was  pro- 
tested, nay,  after  this  action  was  brought, 
when  the    silence    of    the  defendants 

55  could  not    *possibly    be   mistaken  for 
acquiescence.     Neither  did  it  appear, 

that  these  circumstances  were  ever  commu- 
nicated to  the  holders  of  the  note,  so  as  to 
induce  them  to  forego  any  measures  for  se- 
curing the  debt  due  them,  from  the  real 
debtor  who  contracted  it.  The  court  prop- 
erly left  it  to  the  jury  as  a  question  of  in- 
ference of  fact,  from  the  facts  in  proof,  and 
the  jury  found  that  there  was  no  confirma- 
tion.    The  indemnity  which  the  defendants 


are  said  to  have  obtained,  was  a  mere 
measure  of  precaution,  and  one  that  could 
never  be  of  any  avail,  unless  it  should  be 
adjudged,  that  the  letter  of  attorney  author- 
ized the  agent  to  bind  them  by  this  note. 

BROCKBNBROUGH,  J.  I  think  it  very 
clear,  that  the  letter  of  attorney  conferred 
no  other  authority  than  that  of  subscribing 
the  names  of  the  defendants,  either  as 
makers  or  indorsers,  to  any  negotiable  note 
or  paper,  for  the  purpose  of  getting  the 
same  discounted  at  either  of  the  banks 
specified  in  the  letter,  and  when  the  same 
note  or  paper  should  come  to  maturity,  of 
renewing  the  same  toties  quoties,  so  that 
the  defendants  were  not  to  be  bound  at  any 
one  and  the  same  time  for  a  greater  sum 
than  3000  dollars.  The  power  to  have  the 
note  or  paper  discounted  at  either  of  the 
banks,  repudiates  the  idea  of  having  notes 
negotiated  at  all  of  the  banks,  or  at  more 
than  one  bank  to  the  same  time,  whilst  the 
renewability  of  the  note,  manifests  the  in- 
tention of  the  principals  to  be,  that  the  ac- 
commodation was  to  be  granted  to  the 
attorney  by  a  bank,  and  not  by  individuals. 
To  allow  the  attorney  to  make  purchases 
from  individuals,  would  place  his  conduct 
beyond  the  control  of  the  principals,  and 
thereby  endanger  their  safety.  The  con- 
struction given  to  the  power  by  the  circuit 
court,  seems  to  me  to  have  been  perfectly 
correct. 

Another  question  has  been  supposed  to 
arise  as  to  the  subsequent  ratification  of  the 
agent's   act    by  the  principal,  and  whether 

the  court   erred    in    not  granting  the 
56        *plaintiffs    a    new   trial.      The   court 

left  it  to  the  jury  to  decide,  from  the 
evidence,  whether  the  defendants,  after  they 
were  apprised  that  the  note  in  controversy 
was  made  for  the  purpose  of  paying,  or  se- 
curing the  payment,  for  groceries  purchased 
by  James  Townes  from  the  plaintiffs,  rati- 
fied the  contract?  No  objection  has  been 
made  to  this  course:  the  jury  found  that 
there  was  no  subsequent  ratification ;  and 
then  the  plaintiffs  moved  for  a  new  trial, 
which  the  court  refused.  Was  there  error 
in  this?  The  bill  of  exceptions  exhibits  a 
summary  of  the  evidence.  It  states,  that 
the  said  James  Townes  the  attorney,  at  a 
later  period,  and  whilst  the  note  was  in 
possession  of  the  plaintiffs,  informed  the 
defendants  of  the  circumstances  under 
which  it  was  made,  and  by  whom  it  was 
held;  that  the  defendants  made  no  objec- 
tion, and  did  not  complain  that  the  attorney 
had  exceeded  his  authority;  that  the  de- 
fendants afterwards  procured  Joseph  Townes 
to  make  certain  assurances  to  protect  them 
from  the  acts  done  by  James  under  the  let- 
ter of  attorney,  and  that  the  note  was  so 
provided  for.  There  was  no  evidence  of  any 
assent  given,  or  any  actual  ratification  of 
the  act  of  the  attorney,  by  the  principals, 
but  the  ratification  is  inferred  from  their 
silence.  That  is  too  equivocal  a  circum- 
stance from  which  to  form  such  a  conclu- 
sion ;  and  the  subsequent  conduct  of  the 
defendants  in  standing  a  suit,  shews  that 
they  did  not  understand  their  failure  to  ob- 
ject as  an  actual  ratification.  The  defend- 
ants, it  is  stated,  afterwards  procured 
Joseph  Townes  to  make  certain  assurances 
What  those  assurances   were,  is  not  stated; 
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but  whatever  they  might  have  been,  they 
were  only  intended  to  protect  the  defendants 
themselves  from  the  acts  of  their  attorney. 
Then  it  is  said,  *  *the  note  was  so  provided 
for.*'  How  was  it  provided  for?  This  does 
not  appear.  It  would  be  a  strained  infer- 
ence to  say,  that  it  was  provided  for  by  the 
defendants  acknowledg^ing  that  they  were 
bound  for  its  payment,  or  would 
57  *pay  it.  If  such  had  been  the  fact,  it 
would  have  been  easy  to  have  so  stated 
it.  I  am  of  opinion,  that  the  evidence  set 
out  in  the  bill  of  exceptions  is  too  vague 
and  unsatisfactory  to  authorize  the  court  to 
say  that  the  jury  erred  in  the  verdict  which 
it  rendered.  I  am  therefore  for  affirming 
the  judgment. 

CARR,  J.  I  am  of  opinion,  that  the  con- 
struction given  by  the  circuit  court,  of  the 
power  of  attorney,  was  clearly  the  true  one. 
It  certainly  did  not  authorize  James  Townes 
to  make  the  note  in  question,  in  the  name 
of  the  defendants,  to  pay  or  secure  the  pay- 
ment for  groceries  purchased  by  him  of  the 
plaintiffs.  Indeed,  I  incline  to  think,  that 
it  authorized  the  drawing  but  one  original 
note  for  3000  dollars,  and  the  renewing  that 
note  from  time  to  time,  suffering  it  at  no 
time  to  rise  above  the  sum  of  3000  dollars : 
and  this  note  of  3000  dollars,  having  been 
drawn  and  discounted,  I  think  the  power 
was  functus  officio,  so  far  as  related  to  draw- 
ing original  notes  nnder  it.  I  think  the 
instruction  of  the  judge,  leaving  to  the  jury 
the  fact  of  subsequent  ratification,  was  also 
proper ;  and  that  the  new  trial  was  properly 
refused. 

CABELL  and  BROOKE,  J.,  concurred. 

TITCK^R,  P.  I  am  of  opinion,  that  the 
judgment  is  right  upon  the  merits.  But 
the  appellees'  counsel,  fearing  the  result  of 
the  argument  as  to  the  construction  of  the 
letter  of  attorney,  complained  of  error  in 
the  judgment  of  the  court  on  the  demurrer 
to  the  defendants'  plea  in  abatement  to  the 
jurisdiction.  If  judgment  should  have  been 
given  for  the  defendants  on  the  demurrer  to 
that  plea,  it  could  only  have  been  a  judg- 
ment in  abatement,  instead  of  a  judgment 
in  bar  of  the  demand,  so  that  this  judgment 
would,  in  that  aspect,  be  reversed,  and  the 
appellant  would  have  his  costs.  I 
58  *am  of  opinion,  however,  that  the 
plea  in  abatement  was  bad,  and  was 
properly  overruled.  The  utmost  strictness 
is  required  in  these  pleas,  and  a  general  de- 
murrer to  one  of  them,  has  all  the  effect  of 
a  special  demurrer.  Now,  this  plea  is 
vicious,  1.  because  it  was  pleaded  by  attor- 
ney, instead  of  in  person ;  1  Chitt.  Plead. 
412;  2  Wms.  Saund.  209,  b.  c.  2ndly,  Be- 
cause it  ought  to  conclude  with  a  prayer 
si  curia  cognoscere  velit,  or  respondere  non 
debet,  and  not  quod  billa  cassetur;  1  Chitt. 
Plead.  427,  450;  2  Wms.  Saund.  209,  d. 
3rdly,  I  incline  to  think  it  defective  in  not 
giving  the  plaintiff  a  better  writ,  by  shew- 
ing the  defendants'  residence,  though  it  is 
generally  true,  that  in  a  plea  to  the  juris- 
diction of  courts  of  limited  jurisdiction,  it 
is  only  necessary  to  shew  that  they  ought 
not  to  take  cognizance  of  the  cause.  6 
East.  600.  For  it  may  be,  that  the  defend- 
ants' residence  may  be  unknown  to  the 
plaintiff,  who  should  not  be  turned  out  of 
court  without  the  necessary   information  to 


enable  him  to  commence  his  action  ef- 
fectually. Upon  the  whole,  I  am  satisfied 
the  plea  was  properly  overruled,  and  a  re- 
spondeas  ouster  awarded. 

The  merits  of  the  case  depends  upon  the 
construction  of  the  power  of  attorney ;  and 
upon  the  questions,  1.  whether  the  agent 
transcended  his  authority?  and  2.  whether 
there  has  been  any  subsequent  confirmation 
of  the  unauthorized  act?  I  concur  in  the 
position  taken  at  the  bar,  that  powers  of 
attorney,  of  this  description  at  least,  ought 
to  be  construed  strictly.  It  was  not  a 
power  for  the  benefit  of  the  maker,  but  an 
authority  given  to  the  attorney,  to  draw 
and  subscribe  a  note  for  his  own  accommo- 
dation and  advantage.  Whoever  dealt  with 
him  under  that  power,  must  have  been  con- 
scious, that  he  could  not  bind  his  principal 
beyond  the  express  letter  of  his  instructions. 
It  would  be  strange,  indeed,  if  it  were  other- 
wise ;  if  the  engagement  of  one  to  lend  his 
name  and  credit  to  another  in  a  specified 
manner,  or  to  a  specified  extent,  should  be 
enlarged     to    embrace    engagements 

59  *of   a    different   character,    upon  the 
pretence    that    they    were    not    more 

onerous  or  more  hazardous  than  those 
which  were  authorized.  That  is  a  matter 
of  which  the  principal  alone  had  a  right  to 
judge.  Neither  the  attorney  nor  the  plain- 
tiffs in  this  case,  have  a  right  to  say,  that 
the  contract  made  with  them,  does  not  ex- 
pose the  principals  to  more  hazard  than  the 
execution  of  a  note  according  to  the  express 
terms  of  the  power.  Nor  has  this  court  the 
power  to  make,  or  to  sustain,  a  contract  for 
the  party,  which  he  did  not  authorize.  The 
question  then  is,  whether  this  note  is 
within  the  authority  given  to  the  attorney? 
The  power  given  is,  to  subscribe  the  prin- 
cipals' names  to  a  negotiable  note,  for  the 
purpose  of  getting  it  discounted  at  one  of 
several  banks  which  are  specified.  The 
note  executed  was  for  the  amount  of  a  bill 
for  groceries ;  it  was  payable  to  Rutland, 
and  indorsed  by  the  plaintiffs,  that  thev 
might  get  it  discounted  at  the  U.  S.  Bank 
at  Fayette ville,  where  it  was  made  negoti- 
able and  payable,  but  where  it  never  was 
discounted.  The  authority  was  to  execute 
a  note  for  the  purpose  of  raising  money ; 
the  note  executed  was  not  of  purpose  to 
raise  money  for  the  agent  James  Townes, 
but  to  pay  a  debt  contracted  at  that  time 
with  the  plaintiffs  for  groceries,  with  an 
agreement  that  if  it  could  not  be  discounted, 
the  plaintiffs  were  to  hold  the  note  as  their 
own  property,  and  as  a  note  binding  on  the 
defendants,  according  to  the  usual  effect  of 
such  notes.  Thus,  the  defendants,  who  had 
only  authorized  themselves  to  be  made 
debtors  to  one  of  the  banks,  are  made 
debtors  to  an  individual.  Here,  it  must  be 
confessed,  is  a  clear  and  obvious  difference 
in  form,  between  the  authority  given  and 
the  contract  made.  Is  there  no  difference 
in  substance?  Very  great,  I  apprehend. 
Had  the  note  been  discounted  by  either  of 
the  specified  banks,  a  renewal  might  rea- 
sonably have  been  expected  at  the  expira- 
tion of  the  note.  The  power  itself  shews, 
that     these    renewals    were    contem- 

60  plated:    *the    principals,    may,    very 
fairly,    have    calculated    upon    them, 

and  may  thus  have  anticipated  a  long  credit 
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for  the  amount  for   which  they   became  re-      Entry.— a  submission 

sponsible.     But  by  this   note,  as  it  was  not 

discounted,    they    would    become   bound   to 

pay,  at  the  end  of  ninety  days,  the  amount 

of  the  note.     And  upon  the   like    principle, 

the    whole   3000   dollars    might    have   been 

thrown  upon  them  at  the  end  of  sixty  days, 

if  the  ag-ent  had  borrowed   money,   or    paid 

debts  to  that  amount,  due  to  an  individual. 

There    was,    therefore,     much    reason    for 

specifying,  that  the   names  of   the  princi- 
pals   should    be    used   in  raising  money  by 

discount  at  the   banks,  from  which,  after  a 

credit  once   given,    a  renewed  credit  might 

have  been   reasonably  expected ;  whereas  a 

note  executed  to  an    individual,    must  have 

been    paid   at  maturity.     If  an  authority  to 

draw    at   six  months,  is  violated  by  a  draft 

at  sixty  days,  it  may   with  equal   propriety 

be  afifirmed,  that  an  authority  to  get  a  note 

discounted    on    accommodation   at  bank,  is 

violated  by  obtaining   a  loan    from,  or  giv- 
ing   a    note    to,    an    individual    for   goods 

purchased     of     him.     Without,     therefore, 

considering  whether  after  having  once  bor- 
rowed the  3000  dollars  and  repaid  it  in  part, 

the  agent  had  a  right  again    to  enlarge  the 

debt  (which,  to  say  the  least,  I    think  very 

doubtful)  I  am  very  clearly  of  opinion,  that 

the  note,  in  this  case,  was  not  within    the 

scope  of  the  authority. 

We  come  next  to  inquire  as  to  the  con- 
firmation of  the  agent's  act  by  the  subse- 
quent   conduct    of    the    defendants.      The 

judge,  very  properly,  left  this  matter  to  the 

jury,  but  as  all  the  evidence  in  the  cause  is 

certified,  and  a  new  trial  was  moved  for,  it 

still  recurs  for  examination.     It  is  certainly 

true,  as  contended  at  the  bar,  that  the  sub- 
sequent assent  of  the  principal   will   ratify 

even  an  unauthorized   act  of  an  agent,  and 

that  acquiescence,  after  notice,  may  be  evi- 
dence of  that  assent.  See  Ward  v.  Bvans, 
6  Mod.  36,  and  the  other  cases  cited  4 
Bac.  Abr.  Master  and  Servant,  K.  p. 
61  586.  *And  this  is  particularly  true, 
where  a  loss  may  accrue  from  a  delay 
on  the  part  of  the  principal  to  disavow  the 
agency ;  or  where  the  transaction  may  turn 
out  a  profit  or  loss,  according  to  circum- 
stances, and  it  is  therefore  unreasonable  in 
the  principal;  by  delaying  his  election  to 
be  bound  or  discharged,  to  secure  to  him- 
self the  profit,  or  avoid  the  loss,  according 
to  the  event.  Prince  v.  Clark,  1  Barn.  & 
Cress.  186;  8Eng.  C.  L.  R.  54.  In  this  case, 
however,  there  was  nothing  of  the  kind. 
The  transaction  was  one  from  which  the 
defendants  could  derive  no  profit.  Loss 
was  inevitable  if  they  were  bound ;  and  as 
there  was  no  necessity,  for  the  safety  of  the 
plaintiffs,  to  communicate  their  dissent  to 
the  act,  I  do  not  think  their  silence,  ot  their 
seeking  indemnity  against  possible  liabil- 
ity (and  that  too  from  a  third  person), 
ought  to  have  been  considered  as  such  con- 
clusive evidence  of  their  assent,  as  to  jus- 
tify the  court  in  setting  aside  the  verdict  as 
contrary  to  evidence.  The  judgment  there- 
fore should  be  affirmed. 
Judgment  affirmed. 
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to  arbitration,  by  mle  of 
court,  of  a  controversy  in  a  suit  pendinff,  is  not 
within  the  statute  concerning  awards,  i  Rev. 
Code,  ch.  114.  and  so,  the  court  may  proceed  to 
Judsrment  on  the  award  at  the  same  term  to  which 
it  is  returned. 

Same— Necessity  of  Jolnins:  AU  ArMtntors.— Submis- 
sion to  the  arbitration  of  three  or  any  two:  two 
join  in  the  award,  givinfir  notice  of  the  award  con- 
cluded and  beinfir  about  to  be  returned,  to  the 
third,  who  does  not  join  in  it:  Hbld,  this  is  no 
objection  to  the  validity  of  the  award. 

Same— Death  of  Plaintiff  after  Submission.— After  sab- 
mission  to  arbitration  by  rule  of  court,  plaintiff 
dies,  and  suit  is  reviyed  by  his  administrator: 
the  administrator  of  plaintiff  and  the  defendant 
proceed  in  the  arbitration,  without  any  new  sab- 
mission,  and  an  award  is  made:  Hbld.  the  death 
of  the  plaintiff  did  not  avoid  the  submission,  and 
the  award  under  it  Is  g-ood. 

Same— Submission  by  Executor.*— An  executor  has  a 
riffht  to  submit  any  claim,  for  or  against  his  tes- 
tator's estate,  to  arbitration:  and  the  award  made 
pursuant  to  such  submission  binds  the  esute:  bat 
if  injustice  be  thereby  done  the  testator's  estate, 
the  executor  may  be  chargeable  therefor,  as  for 
a  devastavit. 

Chancery  Court— Settlnj:  Aside  Award.t— A  court  of 
equity  will  not  set  aside  an  award,  for  objections, 
which,  if  available  at  all.  were  available  at  law, 
but  which  the  party  did  not  avail  himself  of  at 
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February,  ]SSh,  Richmond. 
(Absent  Brockbnbrough,  J.) 
Arbitration  and  Award— Judflfment  on  Award— Time  of 


*Bxecutors  and  Administrators- Authority— Sub^ 
mission  to  Arbitration.— Although  an  executor  has 
a  right  to  submit  a  matter  to  arbitration,  yet  if 
injustice  should  be  done  the  trust  estate  by  such 
submission,  the  executor  1$  responsible  as  for  a  dev- 
astavit. The  principal  case  is  cited,  in  support  of 
this  proposition,  in  Nelson  v.  Com  well,  11  Gratt.  748: 
Tennant  v.  Divine,  24  W.  Va.  391 :  Wamsley  v.  Wams- 
ley.  S6  W.  Va.  46.  47.  The  principal  case  Is  cited  wiUi 
approval  in  Brewer  v.  Button,  46  W.  Va.  116.  30  S.  E. 
Rep.  86.  See  foot-note  to  Nelson  v.  Comwell,  11  Oratt. 
724;  and  mono^rraphlc  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Deprlest,  5 
Gratt  6. 

In  District  of  Columbia  v.  Bailey,  18  Sup.  Ct.  Rep. 
872.  the  court  said:  "It  is  true  that  an  executor,  at 
common  law,  had  the  power  to  submit  to  an  award. 
But  this  power  arose  by  reason  of  the  full  dominion 
which  the  law  gave  the  executor  or  administrator 
over  the  assets,  and  the  full  discretion  which  it 
vested  in  him  for  the  settlement  and  liquidation  of 
all  claims  due  to  and  from  the  estate.  Wheatley  v. 
Martin.  6  Leigh  62;  Wamsley  v.  Wamsley,  26  W.  Va- 
46:  Wood  V.  Tunnlcliff,  74  N.  Y.  48." 

Same— Same.— An  administrator  is  invested  by  law 
with  full  dominion  over  the  assets,  and  with  full 
discretion  for  the  liquidation  and  settlement  of  all 
claims  due  to  or  from  the  estate;  these  powers  be- 
ing necessary  to  a  proper  diScharsre  of  the  duties  of 
his  office.  He  may  make  settlements  and  compro- 
mises with  creditors,  and  give  them  confessions  of 
judfirments.  Boyd  v.  Offlesby.  23  Gratt-  684.  citing 
Braxton  v.  Harrison,  11  Gratt,  54;  WheaUey  t.  Mar- 
tin, 6  Leigh  62.  71.  The  principal  case  is  cited  in 
Braxton  v.  Harrison,  11  Gratt  56,  and  note, 

tChancery  Court— Setting  Aside  Award.— The  prin- 
cipal case  is  cited  in  Fluharty  v.  Beatty.  22  W.  Va. 
706,  to  the  point  that  a  court  of  equity  will  set  aside 
an  award  for  fraud,  collusion,  corruption  or  gross 
misconduct  in  the  arbitrators.  See  g'enerally.  mono- 
g'raphic  note  on  "Arbitration  and  Award"  ap- 
pended to  Bassett  v.  Cunnlnfirham.  9  Gratt  684.  and 
monographic  note  on  "Judg'ments"  appended  to 
Smith  V.  Charlton.  7  Gratt  426. 
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law— there  belnff  no  surprize  proved,  though  it  is 
alleged,  and  no  fraud  proved  or  alleged. 
Smma&Smmt.-^lt  is  equally  the  rule  of  equity  as  of 
law.  that  the  reasons  for  setting  aside  an  award, 
must  appear  on  its  face,  or  there  must  be  mis- 
behaviour in  the  arbitrators,  or  some  palpable 
mistake. 

In  an  action  of  assumpsit,  brought  by 
Francis  Martin  against  Alexander  Kelly, 
administrator  with  the  will  annexed  of 
Charles  Martin  deceased,  in  the  circuit 
court  of  Fauquier,  an  order  of  court  was 
made  by  consent  of  parties,  in  August  1822, 
referring  the  matters  in  controversy  to  John 
Scott,  Thomas  Jennings  and  John  Marr,  or 
any  two  of  them,  whose  award  should  be 
made  the  judgment  of  the  court.  The  sub- 
jects of  controversy  seem  to  have  been  in- 
volved in  much  doubt   and   difficulty, 

63  and  *the  case  was  pending  before  the 
arbitrators  many  years,  during  which 

the  plaintiff  died,  namely,  in  1824.  The 
suit  was  revived  in  the  name  of  Lemuel 
Martin  his  administrator,  in  1826 ;  and  the 
interests  of  his  estate  were  represented  be- 
fore the  arbitrators,  by  the  administrator, 
without  any  new  rule  of  submission.  At 
length,  two  of  the  arbitrators,  Jennings 
and  Marr,  made  an  award,  in  general 
terms,  that  the  plaintiff  should  recover 
against  the  defendant  3028  dollars  with  in- 
terest on  1582  dollars  from  the  1st  January 
1828  till  paid,  and  the  costs.  The  award 
was  dated  the  18th  June  1828,  and  was  re- 
turned the  day  after  to  the  court  then  in 
session,  and  the  court  proceeded  immedi- 
ately to  enter  judgment  on  the  award,  for 
Lremuel  Martin  administrator  of  Francis, 
the  original  plaintiff,  against  Kelly,  for 
the  amount  awarded,  to  be  levied  de  bonis 
testatoris.  To  the  entering  of  this  judg- 
ment, Kelly  made  no  opposition ;  and 
though  he  lived  till  January  1829,  he  took 
no  measures  to  contest  the  justice  of  the 
award  and  judgment  thereon  rendered.  A 
fieri  facias  was  sued  out  on  the  judgment, 
in  Kelly's  lifetime,  to  be  levied  de  bonis 
testatoris,  and  was  returned  nulla  bona : 
and  Kelly  dying  soon  afterwards,  the  cred- 
itor brought  an  action  of  debt  on  his  bond 
for  the  due  administration  of  his  testator 
Charles  Martin's  estate,  against  James 
Whcatley,  one  of  the  sureties,  and  the  only 
surviving  obligor  therein  bound,  to  recover 
the  money  awarded  and  adjudged  against 
Kelly,  on  the  ground  of  a  devastavit  by 
him  committed  of  his  testator's  estate. 

Wheatley,  having  taken  administration 
de  bonis  non  of  Charles  Martin's  estate,  in 
that  character  and  in  his  own  right,  exhib- 
ited a  bill  against  Lemuel  Martin  adminis- 
trator of  Francis  Martin,  superiour  court  of 
chancery  of  Fredericksburg,  in  which  he 
impugned  the  award,  and  the  judgment 
thereon  rendered,  on  the  following 
grounds — 1.  That  Kelly  was  prevented  by 
ill  health  from   attending  before   the 

64  arbitrators,    during  the    latter   *part 
of  the  time  that  the  controversy    was 

pending  before  them,  in  consequence  of 
which  the  interests  of  his  testator's  estate 
were  not  fully  represented.  2.  That  Scott, 
'one  of  the  arbitrators,  did  not  join  in  the 
award,  and  was  not  present  at  the  final  act 
of  arbitration,  though    he  had    been  joined 


with  the  other  two  in  the  submission,  in 
order  to  give  such  validity  to  the  adjust- 
ment of  the  account,  as  would  be  satisfac- 
tory to  the  parties  interested  (meaning 
Charles  Martin's  legatees),  and  tend  to  pre- 
vent future  controversy;  that  Scott  acted 
with  the  other  arbitrators  at  different  times, 
but  in  the  progress  of  the  business,  not 
deeming  his  attendance  at  all  times  neces- 
sary, he  permitted  them  to  proceed  in  his 
absence,  with  the  understanding  that  after 
the  examination  of  witnesses  and  the  col- 
lection of  the  facts,  the  result  of  their 
labours  should  be  submitted  to  him  for  his 
consideration  and  concurrence.  3.  That 
the  award  was  returned,  and  judgment  im- 
mediately entered  upon  it  by  the  court,  on 
the  last  day  of  her  term,  in  the  absence  of 
Kelly  and  of  his  counsel,  without  notice  to 
either,  of  the  return  of  the  award ;  nor  was 
Kelly  apprised  of  the  proceeding  till  after 
the  term,  so  that  he  had  no  opportunity  of 
taking  exceptions  to  the  award,  and  the 
judgment  thereon  was  obtained  by  surprize. 
4.  That  Kelly  was  disabled  by  bad  health, 
at  the  time  the  award  was  made  and  re- 
turned and  the  judgment  entered  thereon, 
from  giving  his  personal  attention  to  the 
business,  and  so  continued  ever  after  till 
his  death ;  which  was  the  reason  he  took  no 
measures  to  obtain  relief  against  the  award 
and  judgment,  in  his  lifetime.  The  bill 
then  shewed,  that  Charles  Martin  was  the 
father  of  Francis  Martin,  who,  after  re- 
ceiving and  enjoying  a  full  share  of  his 
father's  bounty,  during  his  life  and  at  his 
death,  raised  a  claim  against  his  estate 
after  his  death,  founded  upon  pretended  ac- 
counts of  long  standing,  and  brought  the 
action  to  recover  it,  in  which  the  arbitra- 
tion and  award  was  made;  and  al- 
65  leged  many  circumstances  to  *shew, 
that  the  claim,  and  the  award  in 
favour  ot  it,  were  unjust  and  inequitable. 
And  on  these  grounds,  without  any  allega- 
tion of  partiality  or  unfairness  in  the  con- 
duct of  the  arbitrators,  the  bill  prayed,  that 
the  award  should  be  set  aside ;  that  the  ac- 
counts between  Francis  Martin  and  his 
father  Charles,  should  be  opened,  examined, 
and  fairly  settled;  and  that,  mean  time, 
the  administrator  of  Francis  should  be  in- 
joined  from  further  proceeding  in  his  action 
at  law  against  Wheatly,  as  surety  of  Kelly, 
in  his  bond  for  the  due  administration  of 
Charles  Martin's  estate. 

The  chancellor  awarded  the  injunction, 
on  the  usual  terms  of  giving  an  injunction 
bond  &c.  and  upon  condition,  moreover, 
that  Wheatley  should  confess  judgment  in 
the  action  brought  against  him  on  the  ad- 
ministration bond,  for  the  amount  of  the 
judgment  on  the  award  against  KeUy  his 
principal. 

Lemuel  Martin,  administrator  of  Francis, 
in  his  answer  to  the  bill,  said,  he  had  no 
personal  knowledge  upon  the  subject  to  dis- 
close, and  no  papers  relating  to  it  except 
his  intestate's  books,  which  he  had  told 
Wheatley  he  was  at  liberty  to  inspect ;  and 
he  insisted  on  the  award. 

It  appeared,  from  the  parol  evidence  in 
the  cause,  consisting  chiefly  of  the  deposi- 
tions of  the  arbitrators,  1.  that  there  were 
a  great  many  meetings  of  the  arbitrators, 
which  were  adjourned  from  time  to  time  at 
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the  instance  of  the  parties :  that  notice  of 
the  meetings  was  always  given  to  the  par- 
ties; Kelly,  though  in  ill  health,  frequently 
attended  in  person ;  he  attended  after  the 
death  of  Francis  Martin  the  original  plain- 
tiff, and  after  the  arbitrator  Scott  ceased  to 
attend;  and  he  was  generally  represented 
by  counsel :  and  that  the  arbitrators  received 
and  considered  all  the  evidence,  that  either 
party  offered,  giving  them  full  time  to  col- 
lect their  evidence.  2.  That  the  arbitrator 
Scott  attended  sometimes,  and  assisted 
in    noting    down    the    evidence,    but 

66  ^afterwards  desired  the  other  arbitra- 
tors to  proceed  without  him  in  taking 

notes  of  the  evidence,  saying  that  finally  it 
might  happen  that  he  would  unite  in  mak- 
ing the  award,  in  which  case  he  would 
found  his  judgment  on  the  minutes  of  the 
evidence;  but  that  it  was  never  understood 
to  be  indispensably  requisite  that  Scott 
should  be  present  at  the  final  act  of  arbi- 
tration, and  should  join  in  the  award;  and 
that  when  the  award  was  about  to  be  re- 
turned, Scott  was  informed  of  it,  and  so  far 
from  making  any  objection,  or  desiring  to 
consider  it,  he  said,  that  from  his  recollec- 
tion of  the  evidence,  he  believed  it  was  such 
an  award  as  he  would  have  signed.  3.  That 
the  award  was  returned  to  the  court  then  in 
session,  on  the  19th  June  1828,  and  the  court 
immediately  proceeded  to  judgment  on  it, 
but  the  court  did  not  adjourn  for  the  term, 
till  the  24th  :  that  Kelly's  counsel  was  ap- 
prised of  the  award  made  and  returned,  and 
was  present  in  court  at  the  time  the  judg- 
ment was  entered  upon  it.  4.  That  though 
Kelly  complained,  that  the  court  acted 
hastily  and  prematurely  in  proceeding  to 
render  judgment  on  the  award,  he  declared 
that  he  would  pursue  the  litigation  no  fur- 
ther. 

The  notes  of  the  parol  evidence,  and  all 
the  papers,  which  were  before  the  arbitra- 
tors, together  with  some  new  evidence 
touching  the  justice  of  the  award,  were  also 
filed ;  but  neither  the  court  below,  nor  this 
court,  thought  it  proper  to  look  into  such 
evidence. 

Such  being  the  state  of  the  case  on  the 
original  bill,  Wheatley  filed  a  supplemental 
bill,  in  which  he  shewed,  that  Thomas 
Green,  George  Martin  and  Francis  Martin 
(the  intestate  of  Lemuel  Martin,  the  plain- 
tiff at  law),  were  joint  sureties  with  him 
for  Kelly  in  his  bond  for  the  due  adminis- 
tration of  Charles  Martin's  estate;  and 
these  his  co-sureties  being  dead,  he  made 
their  representatives  parties  defendants, 
and  demanded  of  them  contribution  of  their 
equal  portions  of  any  debt  with  which  Kelly 
should    ultimately   be    found   charge- 

67  able,  for  *a  devastavit  of  Charles 
Martin's  estate.  And  he  alleged  fur- 
ther, that  Kelly  had  not  settled  his  accounts 
of  administration  of  Charles  Martin's  es- 
tate; and  he  made  his  executor  a  party  de- 
fendant, and  prayed  an  account  of  the 
administration,  in  order  that  if  upon  that 
account,  he  should  be  found  debtor  to  the 
estate,  his  representative  might  be  com- 
pelled to  satisfy  the  claim  of  Charles  Mar- 
tin's administrator,  when  the  amount  of 
that  claim  should  be  adjusted  and  ascer- 
tained, in  exoneration  of  the  sureties  in 
Kelly's  administration   bond.     He   then  al- 


leged, that  he,  Wheatley,  Gideon  Brown 
deceased  (whose  representative  he  also  made 
party  defendant),  George  Martin  and 
Francis  Martin,  were  entitled  to  the  resid- 
uum of  Charles  Martin's  estate:  and  that, 
he  Wheatley,  George  Martin  and  Francis 
Martin,  had  each,  severally,  made  purchases 
to  a  considerable  amount  at  Kelly's  sales  of 
that  testator's  estate,  which  debts  yet  re- 
mained unpaid;  and  he  insisted,  that  the 
debt  due  from  Francis  Martin  to  Kelly  as 
administrator  of  Charles  Martin,  should  be 
set  off  against  the  claim  which  the  repre- 
sentative of  Francis  should  establish 
against  Charles's  estate.  And  the  bill 
prayed  that  accounts  should  be  taken  and 
settled,  between  the  legatees  of  the  resid- 
uum of  Charles  Martin's  estate,  and  Kelly 
the  administrator  thereof,  so  as  to  ascertain 
the  rights  and  liabilities  of  each  and  all 
of  the  parties. 

The  parties  defendants  to  the  supple- 
mental bill,  having  all  been  convented  be- 
fore the  court,  and  the  cause  having  been 
transferred  to  the  circuit  superiour  court  of 
Fauquier,  that  court,  on  the  hearing,  re- 
fused to  set  aside  the  award  and  judgment 
thereon,  impugned  in  the  original  bill,  but 
on  the  contrary  confirmed  the  same;  and 
it  refused  also  to  dissolve  the  injunction 
which  had  been  awarded  to  Wheatley.  But, 
finding  sufBcient  proof  of  devastavit  com- 
mitted by  Kelly,  of  his  testator  Charles 
Martin's  estate,  to  an  amount  exceeding  the 
balance  due  to  Francis  Martin's  estate 
68  upon  the  award  and  judgment,  "after 
deducting  from  the  amount  awarded 
and  adjudged,  the  sum  due  from  Francis 
Martin's  estate  for  purchases  by  him  made 
at  Kelly's  sales  of  Charles  Martin's  estate, 
which  balance  was  ascertained  to  be  1525 
dollars  with  interest  from  the  1st  January 
1828;  the  court,  therefore,  decreed,  that 
Kelly's  executor  should  pay  Francis  Mar- 
tin's administrator  that  balance  of  1525  dol- 
lars with  interest  &c.  out  of  the  assets  of 
Kelly's  estate.  And  then  the  court  directed 
all  the  accounts  prayed  in  the  supplemental 
bill. 

Wheatley,  complaining  that  the  decree 
was  erroneous  in  confirming  the  award,  in- 
stead of  setting  it  aside,  applied  to  a  judge 
of  this  court  for  an  appeal,  which  was  al- 
lowed. 

The  cause  was  argued  here,  by  Harrison 
for  the  appellant,  and  Stanard  for  the  ap- 
pellee, Lemuel  Martin,  administrator  of 
Francis  Martin. 

I.  The  four  specific  allegations  impugning 
the  award  and  judgment  thereon,  set  forth 
in  the  original  bill,  were  first  examined,  in 
three  aspects:  1.  whether  those  allegations 
were  founded  in  fact?  2.  whether,  if  trne 
in  fact,  they  would  have  been  good  ground 
to  impugn  the  award  and  judgment  at  law, 
or  either  of  them?  and  3.  whether,  supposing 
the  award  might  have  been  set  aside  at  law, 
or  the  judgment  thereon  reversed,  for  the 
reasons  alleged  in  the  bill,  such  reasons 
afforded  good  ground  for  relief  in  equity? 

n.  Harrison  next  entered  into  an  exami- 
nation of  the  evidence  on  which  the  arbi- 
trators had  made  the  award,  and  the  ad- 
ditional evidence  touching  the  justice  of  it, 
taken  and  filed  in  this  cause,  and  contended, 
that  the  award  was  unjust  and  inequitable. 
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But  Stanard  maintaiaed,  that  the  court 
conld  not  properly  eyen  look  into  this  mat- 
ter, seeing  that  it  was  wholly  extrinsic  of 
the  award,  and  that  no  partiality  or  unfair- 
ness was  imputed  to  the  arbitrators. 

69  *III.     There    were    two  new  points 
made  by  Harrison   in    the    argument 

here,  for  the  lirst  time,  and  earnestly  de- 
bated: 1.  Whether  the  death  of  Francis 
Martin,  after  the  rule  of  court  referring 
the  cause  to  arbitration,  and  before  the 
award  was  made,  did  not  rescind  and 
avoid  the  submission,  and  so  put  an  end  to 
the  authority  of  the  arbitrators  to  proceed 
further  in  the  arbitration?  And  to  shew, 
that  the  death  of  the  party  had  that  effect, 
he  cited  Potts  v.  Ward,  1  Marsh.  366,  and 
Cooper  V.  Johnson,  2  Barn.  &  Aid.  394. 
Stanard  answered,  that  supposing  this  true, 
yet  it  only  shewed  error  in  the  judgment 
on  the  award,  for  which  it  might  have  been 
superseded  at  law,  but  it  was  no  ground 
for  belief  in  equity.  But,  he  said,  the 
cases  cited  were  not  in  point:  for  there, 
the  arbitrators  proceeded  without  notice  to 
the  representative  of  the  deceased  party ; 
whereas  here,  notice  was  given  to  the  ad- 
ministrator of  the  deceased  paity,  and  the 
other  party  continued  afterwards  to  attend 
before  the  arbitrators. 

2.  Harrison  insisted,  that  considering 
that  the  parties  really  interested  in  the 
controversy,  were  the  legatees  of  Charles 
Martin,  and  that  they  were  all  sui  juris, 
Kelly,  the  administrator,  had  no  right  to 
snbmit  the  case  to  arbitration ;  the  interests 
of  the  legatees  ought  not  to  be  at  all 
affected  by  the  award;  and  the  court  of 
equity  ought,  for  this  reason  alone,  to  re- 
lieve them  against  the  award  and  judg- 
ment, seeing  that  the  legatees  had  no 
opportunity  of  contesting  the  award  in  the 
conrt  of  law,  and  no  right  to  be  heard 
there.  Stanard  answered,  that  the  admin- 
istrator had  full  power  to  submit  the  case 
to  arbitration,  and  the  award  was  binding, 
though  if  it  was  injurious  to  his  testa- 
tor's estate,  he  was  accountable  to  the  lega- 
tees to  the  extent  of  the  injury  done  by 
it,  as  for  a  devastavit ;  Kyd  on  Awards, 
ch.  2,  p.  29  ;♦  Toll,  on  Ex'ors  425. t 

70  *CARR,    J.     This  award  was  made 
under  a    rule  of  court  in    a    pending 

cause,  and,  therefore,  was  not  within  the 
statute  concerning  awards,  1  Rev.  Code, 
ch.  11,  p.  454.  Consequently,  there  was  no 
fixed  time  within  which  objections  must 
have  been  taken  to  it,  and  for  which  it 
must  have  lain,  before  it  could  be  entered 
as  the  judgment  of  the  court ;  and  there 
was  no  error  in  entering  it  as  the  judg- 
ment of  the  court,  at  the  term  to  which  it 
was  returned.  But  if  this  had  been  erro- 
neous, it  was  a  legal  error,  palpable  on  the 
face  of  the  proceedings,  and  an  appellate 
court  of  law  could  have  corrected  it.  Nor 
was  there  surprize  in  entering  this  award 
as  the  judgment  of  the  court ;  for  it  is 
proved  that  both  Scott,  the  arbitrator  who 
did  not  join  in  the  award,  and  Kelly's 
counsel,  had  notice  of  it ;  and  the  court  sat 
five  days  after  that  on  which  the  judgment 
was  entered.  The  allegation,  that  it  was 
any  part  of  the  order,  or  the  understanding 
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of  the  parties,  that  the  presence  of  Mr. 
Scott  was  indispensable  to  the  making  up 
of  the  award,  is  also  clearly  disproved.  It 
is  equally  a  rule  of  law  and  equity  that  the 
reasons  for  setting  aside  an  award,  must 
appear  nn  the  face  of  it,  or  there  must  be 
misbehaviour  of  the  arbitrators,  or  some 
palpable  mistake.  T.he  cases  to  prove  this 
are  too  numerous  and  familiar  to  require 
citation.  And  nothing  is  considered  to  be 
apparent  on  the  award,  but  what  forms  a 
part  of  it :  no  calculations,  or  any  of  the 
grounds  of  it,  unless  incorporated  with  it, 
or  annexed  to  it,  at  the  time  of  delivery, 
are  to  be  regarded  or  received  as  reasons 
or  grounds  to  avoid  it.  Taylor  v.  Nichol- 
son, 1  Hen.  &  Munf.  67.  In  this  case, 
there  are  no  facts  or  circumstances,  calcu- 
lations or  principles,  incorporated  in  or  an- 
nexed to  the  award ;  nothing  to  guide  us 
on  the  subject.  As  to  misbehaviour,  it  is 
not  suggested  in  either  of  the  bills;  and  if 
it  had  been  alleged,  it  is  wholly  disproved 
by  the  facts,  for  I  have  never  seen  a  case 
in  which  the  arbitrators  seem  to  have 
been  more  entirely  clear  of  partiality. 

71  *Upon    every    ground,    I  think  the 
decree  must  be  affirmed. 

CABELL,  J.  It  is  competent  to  an  exec- 
utor or  administrator  to  submit  to  arbitra- 
tion, any  controversy  concerning  the 
estate,  whether  the  estate  claims  to  be  a 
debtor  or  creditor.  This  results,  necessa- 
rily, from  the  full  dominion  which  the  law 
gives  him  over  the  assets,  and  the  full 
discretion  which  it  vests  in  him  for  the 
settlement  and  liquidation  of  all  claims  due 
to  or  from  the  estate.  And  although  a 
mere  submission  to  arbitration  will  not  bind 
the  executor  or  administrator,  personally, 
to  pay  the  sum  awarded  out  of  his  own 
estate,  yet  the  award  is  binding  on  him  in 
his  fiduciary  character,  and  consequently 
on  the  assets  of  the  estate  which  he  repre- 
sents: Pearson  v.  Henry,  5  T.  R.  6;  Lyle 
V.  Rodgers,  5  Wheat.  394.  And,  so  far  as 
relates  to  debtors  and  creditors,  parties  to 
the  award,  it  is  binding  on  legatees  and 
distributees,  in  the  same  manner,  as  if  the 
adjustment  and  liquidation  had  been  made 
by  the  executor  or  administrator,  without 
an  award,  in  virtue  of  the  general  powers 
belonging  to  his  fiduciary  character.  If, 
indeed,  injury  has  been  done  to  legatees 
and  distributees,  by  an  award  giving  too 
much  against  the  estate,  or  too  little  in  its 
favour,  that  injury  may  be  redressed;  but 
it  can  be  done  only  by  charging  it  as  a  de- 
vastavit by  the  executor  or  administrator, 
on  the  settlement  of  his  accounts.  I  allude 
to  cases  free  from  fraud ;  for  we  know  that 
fraud  will  vitiate  every  transaction.  In 
this  case,  no* fraud  is  alleged  or  proved: 
there  is  no  misbehaviour  or  partiality 
proved  in  the  arbitrators;  and  the  award, 
on  its  face,  is  free  from  objection.  The 
decree  must  be  affirmed. 

BROOKE,  J.  I  concur  in  affirming  the 
decree. 

72  *TUCKER,  P.  I  am  of  opinion, 
that  if  there  was  any  error  in  the  pro- 
ceedings of  the  arbitrators  in  this  case,  in 
deciding  the  cause  without  the  co-operation 
of  Mr.  Scott,  that  error  might  have  been  cor- 
rected in  the  court  of  law,  at  the  instance 
of    Kelly    the    administrator.      The   same 


331 


6LEIQH 


Virginia  Rbports,  Annotatbd. 


78-76 


remark  applies  equally  to  the  objection, 
that  the  submission  was  revoked  by  the 
death  of  Francis  Martin,  or,  if  this  objec- 
tion should  have  been  taken  by  the  court 
of  law  of  its  own  mere  motion,  the  error  of 
omission  should  have  been  corrected  by 
appeal.  It  is  alleged,  however,  that  Kelly 
was  prevented  from  taking  these  objections 
before  the  court  of  law,  by  the  return  of 
the  award  without  notice;  and  by  the  pre- 
mature judgment  of  the  court  upon  it.  As 
to  the  fact,  it  is  positively  denied  that  the 
award  was  returned  without  notice;  and 
the  notice  that  it  was  about  to  be  made 
up,  is  clearly  proved.  It  was  made  up  on 
the  18th,  and  returned  on  the  19th  June, 
and  the  counsel  of  Kelly  was  attending 
court,  when  he  was  informed  that  the 
award  was  about  to  be  made  up.  It  is 
proved,  too,  that  notice  was  given  to  Mr. 
Scott  on  the  day  the  award  was  filed,  that 
it  would  presently  be  filed ;  and  Mr.  Scott 
was  informed  of  the  character  of  it.  The 
judgment  was  rendered  in  open  court ;  and, 
according  to  the  accustomed  practice,  I  can 
have  no  doubt,  the  party,  or  his  counsel, 
was  called  upon  to  say  if  there  was  any 
thing  to  be  objected  to  the  judgment  before 
it  was  rendered.  Kelly  himself  lived  some 
time  after  the  judgment,  declared  he  would 
not  carry  the  litigation  farther,  and  suffered 
an  execution  to  go  out,  and  to  be  returned 
no  effects,  without  applying  for  relief  to  a 
court  of  equity.  All  the  other  parties  in 
interest  excepting  Wheatley,  seem  also  to 
have  acquiesced ;  and  I  am,  therefore,  of 
opinion,  that  the  omission  of  Kelly  to 
contest  the  award,  was  not  the  effect  of 
surprize,  but  of  a  willingness  to  acquiesce 
in  the  decision  which  had  terminated  a  long 

and  unpleasant  controversy.  Under 
73        these    circumstances,    it  *may  safely 

be  affirmed,  that  if  Kelly  were  in  be- 
ing, he  would  not  be  received  to  set  up,  in 
equity,  the  defence  against  this  recovery 
which  is  now  advanced  by  Wheatley. 
The  question  then  results,  whether  the 
plaintiff  either  in  his  character  of  surety 
for  Kelly,  as  administrator  de  bonis  non, 
or  as  a  legatee,  could  make  this  defence? 
I  hold  that  he  cannot.  In  either  charac- 
ter, the  award  and  the  judgment  thereupon 
is  conclusive  against  the  estate  in  favour 
of  the  creditor,  unless  a  fraudulent  collu- 
sion is  charged  and  proved  between  him 
and  the  administrator.  For  an  executor  or 
administrator  may  lawfully  submit  to  arbi- 
tration ;  and  though  he  will  be  chargeable 
with  a  devastavit  if  the  estate  is  thereby 
injured,  yet  the  submission  is  valid;  and  if 
so,  the  award  and  judgment  thereupon 
must  be  conclusive  of  the  rights  of  the 
parties,  unless  it  is  alleged  to  have  been 
obtained  per  fraudem.  Moreover,  if  Kelly, 
who  represented  the  estate  at  the  date  of 
these  transactions,  was  concluded, — if  the 
estate  in  his  hands  was  bound  by  the  judg- 
ment,— it  cannot  be  conceived,  that  by  his 
death,  the  rights  of  the  creditor  were  to  be 
impaired,  and  those  of  the  estate  enlarged. 
The  rights  of  the  parties  cannot  rest  upon 
the  accident  of  life  or  death.  It  were  ab- 
surd to  say,  that  the  award  and  judgment 
were  conclusive,  provided  Kelly  lived,  but 
that  they  were  not  so,  in  the  event  of  his 
death,  and  the  appointment  of  an  adminis- 


trator de  bonis  non.  I  am  therefore  of  opin- 
ion, that  the  circuit  court  properly  refused 
to  set  aside  the  award,  and  might  with 
great  propriety  have  dissolved  the  injunc- 
tion. The  decree  against  Kelly's  adminis- 
trator, in  which  that  administrator  has 
acquiesced,  was  the  most  favourable  course 
that  could  have  been  taken  for  the  plaintiff. 
And  though  it  be  indeed  substantially 
against  Charles  Martin's  estate,  yet,  if 
upon  the  account  that  is  directed,  the  per- 
sons concerned  in  the  estate  can  shew  fraud 
on    the  part  of  Kelly,    or    can    even    shew 

that  the  estate  has  sustained  damage 
74        by   the    submission,    Kelly's   *estate 

may  be  made  to  bear  the  loss.  The 
bill,  however,  does  not  pretend  to  allege 
fraud  on  Kelly's  part,  and  that  must  be 
charged,  before  proof  of  it  can  be  admitted. 
Upon  the  whole,  I  concur  in  the  opinion  to 
affirm  the  decree. 
Decree  affirmed. 


Winn  Adm'x  &c.  v.  Jones. 

February,  1885,  Richmond. 

Witness— Competeacy— Free  Negrro.— In  an  action  by 
a  white  man  against  a  free  negro,  a  free  negro  Is 
not  a  competent  witness  for  the  plaintiff,  by  stat- 
ute. 1  Rev.  Code,  ch.  Ill,  §5. 

Construction  of  Statutes— inconsistent  Provisions  la 
Pari  Materia.*— Two  statutory  provisions  in  pari 
materia  are  passed  at  different  times,  but  both 
are  incorporated  in  several  statutes  enacted  at  a 
general  revisal  of  the  statute  laws:  if  there  be  any 
difference  between  them,  the  court  will  look  to  the 
dates  of  the  original  enactments,  and  give  effect 
to  that  which  was  last  passed. 

This  was  an  action,  under  the  statute  of 
182-67,  ch.  29;  Supp.  to  Rev.  Code,  ch. 
1%,  p.  258,  brought  by  Jones  against  C. 
Winn  administratrix  with  the  will  annexed 
of  J.  Winn  deceased,  in  the  circuit  court  of 
King  William,  to  recover  damages  for  a 
trespass  committed  by  the  defendant's  tes- 
tator in  his  lifetime  upon  slaves  of  the 
plaintiff.  It  appeared  at  the  trial,  that 
the  plaintiff  was  a  white  man,  and  the  de- 
fendant a  free,  negro,  as  was  also  her  testa- 
tor. And  the  plaintiff  having  introduced 
two  free  negroes  as  witnesses  for  him,  the 
defendant's  counsel  objected  to  them  as  in- 
competent, on  the  ground,  that  free  negroes 
could  not  be  examined  as  witnesses  in  a 
cause  to  which  a  white  man  was  a  party ;  bnt 
the  court  admitted  them,  and  they  were 
sworn  and  examined  as  witnesses;  to 
75  which  the  defendant's  ^counsel  ex- 
cepted. There  was  a  verdict  and 
judgment  for  the  plaintiff;  to  which  this 
court,  upon  the  petition  of  the  defendant 
allowed  a  supersedeas. 

Daniel,  for  the  plaintiff  in  error;  no 
counsel  for  the  defendant. 

TUCKER,  P.  The  question  is,  whether 
in  a  suit  by  a  white  man  against  a  free 
negro,  a  negro  is  a  good  witness  on  the 
part  of  the  plaintiff?  To  me  it  appears 
most  clear  that  he  is  not.  By  the  statute  1 
Rev.  Code,  ch.  Ill,  {  5,  p.  422,  which  pro- 
vision   was    enacted   in  1801,  it  is  affirma- 


*The  principal   case   is   cited  and    approved    in 
Gaines  v.  Marye.  94  Va.  227,  26  S.  K.  Rep.  511. 
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tively  provided,  that  **any  negro  or 
mulatto,  bond  or  free,  shall  be  a  good  wit- 
ness in  pleas  of  the  commonwealth,  for  or 
against  negroes  or  mulattoes,  bond  or  free, 
or  in  civil  cases  where  free  negroes  or 
mulattoes  shall  alone  be  parties;"  and  then 
negatively,  *4n  no  other  cases  whatever. " 
Now,  as  this  is  a  civil  case,  and  as  negroes 
are  not  alone  parties,  the  plaintiff  being  a 
white  man.  it  is  clear  that  by  this  clause  a 
negro  could  not  be  a  good  witness  in  the 
case.  It  is  true,  there  is  another  statutory 
provision  on  the  subject,  1  Rev.  Code,  ch. 
131,  {  3,  p.  517,  which  was  enacted  in  1792, 
the  words  of  which  are,  merely,  **no  negro, 
mulatto  or  indian,  shall  be  admitted  to  give 
evidence,  but  against  or  between  negroes, , 
mulattoes  or  Indians."  But  this  clause, 
being  altogether  negative,  cannot  be  con- 
strued to  extend  the  capacity  of  the  negro 
beyond  that  which  was  conferred  by  the 
statute  first  quoted.  Indeed,  I  have  no 
doubt  it  was  designed  to  mean  precisely  the 
same  thing,  the  first  part  of  the  clause  re- 
ferring to  prosecutions  against  negroes, 
and  the  second  to  civil  cases  between  ne- 
groes. The  provisions  however,  having 
been  loosely  drawn  (for  according  to  its 
strict  letter,"  a  negro  would  not  have  been 
a  witness  for  a  negro  in  a  criminal  prose- 
cution), a  new  provision  was  intro- 
duced by  a  statute  passed  in  1801, 
76  *from  which  the  clause  I  have  first 
cited  was  taken.  Sess.  Acts  1800,  ch. 
70,  {  4.  If  there  be  any  inconsistency  be- 
tween them,  this  last  must  prevail ;  for  in 
the  construction  of  the  laws  re-enacted  at 
the  revisal,  we  must,  in  case  of  irreconcile- 
able  difference,  look  to  the  dates  of  the  orig- 
inal statues,  in  order  to  ascertain  the  last 
declaration  of  the  legislative  will.  This 
opinion  has  been  pronounced  by  this  court 
in  a  case  which  I  cannot  now  recall,  but  in 
which  the  resolution  was  delivered  by  judge 
Roane.  I  do  not,  however,  consider  these 
clauses  as  conflicting.  The  latter  law  only 
explained  what  was  obscure  in  the  former, 
and  by  its  language  embraced  what  was 
possibly  deemed  to  have  been  omitted  by 
the  statute  of  1792. 

I  am  therefore  of  opinion  that  there  is 
error  in  the  judgment  of  the  circuit  court; 
and  that  it  must  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  directed. 

The  other  judges  concurred.  Judgment 
reversed. 


Andbrson's  Adm'r  V,  IvivEi^Y.  76-78 

court,  upon  motion  of  plaintiff  in  error,  awards  it: 
Held,  the  supersedeas,  after  such  a  lapse  of  time, 
was  improperly  awarded,  and  on?ht  to  be  quashed . 


77  'Anderson's  AdtnV  v.  Lively. 

February,  1885,  Richmond. 

Snpersedea*— Laches*  —  Case  at  Bar.  —  Supersedeas 
awarded  by  a  circuit  court  to  a  judfirment  of  a 
county  court,  two  years  after  its  date,  and  a  super- 
sedeas bond  executed:  but  the  oCQce  of  clerk 
of  the  circuit  court  beiuff  vacant  at  the  time 
no  supersedeas  is  Issued;  a  clerk  of  the  circuit 
court  is  soon  after  appointed;  ten  years  after,  the 
plaintiff  in  error  applies  for  the  writ,  which  the 
clerk  then  refuses  to  issue:  and  then  the  circuit 


•Supersedeas— Laches.— The  principal  case  is  cited 
and  approved  In  Ross  v.  Reld.  8  Gratt  287;  James 
River  &  K.  Ck).  v.  LitUeJohn,  18  Gratt  70. 75;  William- 
sou  V.  Gayle.  4  Gratt  185.  See  foot-note  to  Over- 
street  V.  Marshall,  8  Call  192;  and  foot-note  to 
Williamson  v.  Gayle,  4  Gratt  180. 


Anderson's  executors  having  recovered  a 
judgment  against  Lively  in  the  hustings 
court  of  Williamsburg,  he  applied  to  the 
judge  of  the  circuit  court  of  James  City, 
within  two  years  after  the  judgment  ren- 
dered, for  a  supersedeas,  which  was  al- 
lowed; and  he  entered  into  a  supersedeas 
bond  with  surety,  according  to  the  statute. 
But,  at  that  time,  the  ofBce  of  clerk  of  the 
circuit  court  was  vacant,  so  that  the  writ 
of  supersedeas  could  not  then  be  issued. 
A  clerk  was  appointed  within  the  year  fol- 
lowing, and  the  oflBce  thenceforward  re- 
mained full.  Yet  the  plaintifF  in  error 
made  no  application  for  the  writ  of  super- 
sedeas, till  a  lapse  of  more  than  ten  years 
from  the  time  when  the  office  of  clerk  was 
filled,  and  more  than  thirteen  years  from 
the  date  of  the  judgment ;  and  then  the 
clerk  refused  to  issue  the  process.  Mean- 
while, a  fieri  facias  had  been  sued  out  on 
the  judgment;  and  the  sheriff  returned, 
that  he  had  levied  it  on  the  debtor's  goods, 
but  that  the  order  of  the  judge  allowing 
the  supersedeas  being  shewn  to  him,  he 
applied  to  the  agent  of  the  creditor  for  a 
bond  to  indemnify  him  for  proceeding  on 
the  execution,  which  he  refused  to  give, 
and  thereupon  the  property  was  restored 
to  the  debtor.  About  two  years  after,  the 
plaintiff  in  error  applied  to  the  clerk  for 
the  supersedeas,  and  that  officer  refused  to 
issue  the  process ;  a  motion  was  made 
78  to  the  circuit  *court,  to  direct  the 
process  then  to  be  issued ;  and  the 
court,  on  a  hearing  of  both  parties,  directed 
the  clerk  to  issue  a  supersedeas,  according 
to  the  original  order  allowing  the  same. 
The  supersedeas  having  been  issued,  and 
returned  executed,  the  circuit  court  re- 
versed the  judgment  of  the  hustings  court; 
from  which  judgment  an  appeal  was  taken 
to  this  court,  by  Anderson's  administrator 
de  bonis  non,  against  whom,  on  the  death 
of  the  executors,  the  proceedings  had  been 
revived  in  the  circuit  court. 

Robinson,  for    the    appellee;  no   counsel 
for  the  appellant. 

BROCKENBROUGH.  J. 
I  think,  the  only  question 
in  this  case,  is.  Whether 
was  properly  directed  by 
to  be  issued?  The  statute  says,  that  no 
writ  of  supersedeas  shall  be  granted  to  any 
judgment  of  a  court  of  law,  after  five  years 
from  the  time  when  the  judgment  shall  be 
made  final:  1  Rev.  Code,  ch.  128,  |  19,  p. 
492.  In  Overstreet  v.  Marshall,  3  Call. 
192,  it  was  decided,  that  the  order  of  the 
judge  or  court  awarding  the  writ,  was 
the  commencement  of  the  proceedings  on  the 
supersedeas,  and  if  that  order  was  within 
the  five  years,  yet  if  the  supersedeas  bond 
were  not  given  until  after  the  expiration  of 
the  five  years,  so  that  the  writ  could  not 
issue  till  after  that  lapse  of  time,  yet  on 
the  execution  of  the  bond  the  writ  might 
issue.  But  the  case  presented  by  this 
record,  is  different  from  that.  Here,  the 
order  was  made,  and  a  supersedeas  bond 
immediately  executed,  in  little  more  than 
two   years  after  the   judgment.     But    it  so 


The  first,  and 
to  be  considered 
the  supersedeas 
the  circuit  court 
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happened,  that  there  was  no  clerk  of  the 
court  at  that  time,  so  that  the  writ  of  su- 
persedeas could  not  then  issue.  That  va- 
cancy, however,  did  not  continue  till  the  end 
of  the  five  years.  A  new  clerk  was  ap- 
pointed,   within   a   year  after  the  su- 

79  persedeas    was    granted ;    and     *^the 
office  appears  to  have  been  constantly 

fwll  ever  since.  No  proper  application  was 
made  for  the  emanation  of  the  .writ  till 
after  ihe  lapse  of  more  than  fifteen  years 
from  the  date  of  the  judgment,  and  nearly 
twelve  years  after  there  was  a  clerk,  who 
might  have  issued  it.  The  appellee  hav- 
ing failed  for  so  many  years  to  carry 
the  order  into  effect,  it  seems  to  me  that 
he  was  in  no  better  situation,  than  if 
he  had  then  for  the  first  time  applied 
for  his  supersedeas,  which  could  not  then 
have  been  granted.  I  think  that,  by 
analogy  to  the  statute  of  limitations,  the 
appellee  ought  not  to  have  been  allowed 
to  sue  out  the*  writ;  that  the  order  was 
erroneous;  and  that  the  judgment  should 
be  reversed,  with  the  costs  of  both  the  cir- 
cuit court  and  this  court,  and  the  superse- 
deas quashed  as  improvidently  issued. 

CARR  and  CABELL,  J.,  concurred. 

BROOKE,  J.  Though  it  was  decided  in 
Overstreet  v.  Marshall,  that  the  proceedings 
on  a  supersedeas  were  to  be  dated  from  the 
issuing  of  the  order  allowing  it,  and  if  that 
was  within  the  five  years  prescribed  by  the 
statute,  the  bond  might  be  given,  and  the 
writ  issued,  after  lapse  of  the  five  years,  I 
think  the  delay  to  proceed  on  the  order  al- 
lowing the  supersedeas,  in  this  case,  too 
great  to  be  admitted.  If,  after  the  expira- 
tion of  five  years  from  the  date  of  the  final 
judgment,  the  law  forbids  the  granting  of 
the  order  for  a  supersedeas,  I  incline  to 
think  the  obtaining  the  order  for  the  su- 
persedeas should  not  authorize  a  delay  to 
proceed,  longer  than  the  period  prescribed 
by  the  statute  for  the  issuing  of  the  order 
by  the  court  or  the  judge.  In  this  case, 
twelve  years  were  permitted  to  elapse,  after 
obtaining  the  order  for  the  supersedeas, 
and  the  execution  of  the  supersedeas  bond, 
before  application  was  made  for  the  writ. 
The  circumstance  of  there  being  no  clerk 
of  the  court  for  a  short  portion  of  the 
time,  cannot  be  admitted   as  an   ex- 

80  cuse    *for    such    a   delay;  otherwise, 
after  getting  the    order,  and    giving 

the  bond,  the  delay  to  proceed  might  be 
extended  to  an  unlimited  period;  and  the 
object  of  the  statute,  limiting  the  time  of 
proceeding  in  such  cases,  would  be  defeated. 
I  concur  in  the  opinion,  that  the  judg- 
ment be  reversed. 

TUCKER,  P.  It  has  been  decided  by 
this  court,  that  the  order  of  the  judge  al- 
lowing a  supersedeas,  is  to  be  taken  as  the 
commencement  of  the  proceeding  in  refer- 
ence to  the  operation  of  the  statute  of  lim- 
itations. It  is  not  less  true,  however,  that 
the  order  for  a  supersedeas  is  not  a  super- 
sedeas of  itself :  it  is  but  the  declaration  of 
the  judge,  that  it  is  fit  under  the  circum- 
stances that  a  supersedeas  should  issue ;  and 
may  be  recalled  by  him  at  any  time  before 
it  is  complied  with,  if  upon  consideration 
he  deems  it  improper  or  improvident.  Ex 
parte  Leicester,  6  Ves.  429;  Ex  parte  Lay- 
ton,    Id.  434.     Such  being  the  character  of 


the  order,  it  must  be  admitted  to  have  been 
by  a  liberal  construction  that  it  was  consid- 
ered as  the  commencement  of  the  proceed- 
ing, so  as  to  avoid  the  bar  of  the  statute. 
In  this  view  of  it,  however,  it  is  reasonable 
that  it  should  not  be  unlimited.  The  law 
forbids  the  emanation  of  a  supersedeas 
after  five  years  have  elapsed  from  the  date 
of  the  judgment.  The  order  for  the  sn- 
persedeas  should,  therefore,  either  be  con- 
strued to  imply  a  compliance  within  the 
limited  period,  or  it  should  impose  a 
limitation.  It  cannot  be  within  the  spirit 
of  the  statute,  to  permit  the  order  to  be  held 
up  for  twelve  or  fifteen  years,  and  then 
for  the  first  time  to  be  effectually  prose- 
cuted. I  am  inclined  to  think,  that  the 
'fair  construction  of  such  an  order  would 
require  the  party  to  sue  out  the  writ,  and 
execute  the  bond,  at  a  date  anterior  to  the 
first  term  to  which  it  could  be  made  return- 
able. And  if  this  be  not  done,  then  a  new 
order  should  be  obtained.     If,  indeed,  as  in 

this  case,  there  was  no  clerk,  then,  as 
81        the  party  was  not  in  default,  *it  would 

be  competent  to  direct  it  to  issue  nunc 
pro  tunc,  provided  the  motion  was  addressed 
to  the  court  in  due  season.  But  it  would 
be  a  gross  abuse  to  permit  the  party,  at 
any  length  of  time  however  remote,  to  have 
his  supersedeas,  after  having  so  long  held 
up  the  order  of  the  judge.  Admitting  that 
order  to  have  been  the  commencement  of 
the  proceeding,  yet  upon  all  the  analogies 
of  the  law,  it  can  only  avoid  the  statute 
by  being  duly  prosecuted.  A  process  dis- 
continued or  abandoned  has  not  that  effect. 
Again,  the  clerk,  in  this  case,  having  re- 
fused to  execute  the  order,  considering  it 
abandoned,  the  motion,  I  think,  must  be 
considered  as  addressed  to  the  discretion 
of  the  court.  If  so,  the  motion,  after  such 
a  lapse  of  time,  should  have  been  denied, 
for,  surely,  the  party  cannot  be  in  a  better 
situation  from  his  neglect.  Now,  if  he  had 
sued  out  his  supersedeas,  he  must  have 
brought  up  the  record  within  two  terms  or 
his  supersedeas  would  have  been  dismissed. 
As  the  case  actually  stands,  the  record  is 
not  brought  up  for  more  than  thirteen 
years;  the  cause  is  not  even  docketed,  for 
it  could  not  be  docketed  until  there  was  a 
writ ;  and  though  a  bond  was  given,  yet  it 
was  obviously  ineffectual  and  vain,  since 
it  bound  the  party  to  prosecute  a  writ  which 
had  no  existence.  By  exhibiting  the  order 
of  the  judge,  he  prevailed  on  the  sheriff  to 
restore  the  property ;  and  having  got  it, 
he  is  then  satisfied,  and  takes  no  farther 
steps  in  prosecuting  his  supersedeas.  These 
facts  certainly  furnish  no  title  to  the  exer- 
cise of  the  discretion  of  the  court  in  his 
favour.  I  am  of  opinion,  therefore,  that  the 
order  ought  not  to  have  been  made ;  and  that 
the  judgment  should  be  reversed,  and  the  sn- 
persedeas  quashed,  as  improvidently  issued. 
Judgment  reversed. 


82      *Green  and  Another  v.  Buckner's 

AdnnV. 

February,  1886,  Richmond. 

(Absent  Brooks,  J.) 

Psyment— Proof  off— Deaurrer  to  Bvldeoce—  Jolsilor 

In  Demurref*— Cam  at  Bar.— In  debt  on  bond  by 


*Dofliarrer  to  I 
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B.  against  O.  and  S.  issae  is  Joined  on  the  plea 
of  payment:  defendants  to  prove  payment,  ad- 
doce  evidence  that  G.  pnt  money  into  bands  of  a 
tblrd  person  to  pay  the  debt,  who  informed  B, 
that  he  had  the  money  to  pay  off  the  bond:  but 
B.  declined  to  receive  it,  saying*  he  owed  S.  the 
other  obliflTor  more  money,  without  saying*  that 
the  debt  between  him  and  S.  had  been  settled; 
plaintiff  demurs  to  this  evidence  of  payment,  but 
conrt  refuses  to  compel  defendants  to  join  in  the 
demurrer;  and  then  there  is  verdict  and  judg*- 
ment  for  the  defendants:  Held,  l.  it  is  error  to 
refuse  to  compel  a  joinder  in  demurrer  to  evi- 
dence, where  the  evidence  is  not  plainly  against 
the  demurrant:  2.  the  evidence  offered  for  the 
defendant,  was  not  proof  of  payment;  and 
3.  judgment  ffiven  for  defendant,  being*  for  this 
cause  reversed,  judgment  for  the  debt  demanded 
was  rig'htly  criven  for  the  plaintiff. 

In  debt  on  a  bond  for  400  dollars  executed 
by  Green  and  Street  to  Buckner,  brought  by 
Backner  in  this  lifetime,  against  both  obli- 
gors, in  the  county  court  of  Culpeper,  the 
defendants  pleaded  payment,  and  the  issue 
was  made  up  on  that  plea.  Buckner  died 
pending  the  suit,  and  it  was  revived  by  his 
administrator.  At  the  trial,  the  plaintiffs 
demurred  to  the  evidence  adduced  by  the 
defendants  to  prove  the  payment  of  the 
debt,  which  was  as  follows :  The  plaintiff 
having  given  the  bond  in  evidence,  the 
defendants  proved  by  a  witness,  that  the  de- 
fendant Green  having  sold  a  slave,  and 
raised  money  enough  from  the  sale  to  pay 
off  the  bond,  put  the  money  into  the  hands 
of  the  witness  for  the  purpose ;  that  the 
witness  met  with  Buckner,  and  told  him  he 
had  the  money  to  pay  off  the  bond;  but 
Buckner  declined  to  receive  it,  saying  he 
owed  the  other  defendant  Street  a  larger 
amount,    though    he    did  not  say,  that  the 

debt  between  him  and  Street  had 
S3        been  settled.    The  defendants  *ref  used 

to  join  in  the  demurrer  to  evidence ; 
and  the  county  court  refused  to  compel 
them  to  do  so.  The  jury  found  a  verdict 
for  the  defendants,  and  the  court  gave  them 
judgment.  The  plaintiff  applied  to  the 
circuit  court  for  a  supersedeas,  which  was 
allowed.  The  circuit  court  held,  that  the 
county  court  erred  in  not  compelling  the 
defendants  to  join  in  the  demurrer  to  evi- 
dence, and  therefore  reversed  the  judgment. 
The  cause  being  retained,  by  consent,  in 
the  circuit  court,  and  the  defendants  then 
joining  in  the  demurrer,  the  court  held, 
that  the  law  upon  the  demurrer  was  for  the 
plaintiff,  and  proceeded  to  enter  judgment 
for  him,  for  the  debt  demanded  in  the  dec- 
laration. And  then,  upon  the  petition  of 
Green  and  Street,  a  judge  of  this  court  al- 


-If  on  the  trial  of  a  cause,  the  evidence 
is  documentary,  and  presents  a  question  of  law 
which  is  not  plainly  against  the  defendant,  he  is 
entitled  to  demur  to  the  evidence,  and  the  conrt 
shunld  compel  the  plaintiff  to  join  in  the  demurrer. 
Boyd  V.  City  Savings  Bank.  16  Qratt.  50?,  cltinff  the 
principal  case.  The  principal  case  is  cited  and  ap- 
proved in  Trout  v.  Va.  &  Tenn.  B.  R.  Ck>.,  8S  Gratt 
687:  Peabody  Ins.  Co.  v.  Wilson.  29  W.  Va.  685,  2  S 
E.  Bep.  882.  See  foot-noUt  to  Rohr  v.  Davis,  9  Lelffh 
80;  Trout  ▼.  Va.  &  Tenn.  R.  R.  Co.,  88  Qratt.  619;  and 
moDOffraphic  not€  on  '^Demurrer  to  the  Evidence'* 
appended  to  Tutt  v.  Slausrhter.  6  Qratt  864. 


lowed  a  supersedeas  to  the  judgment  of  the 
circuit  court. 

Harrison,  for  the  plaintiff  in  error. 

R.  T.  Daniel,  for  the  defendant. 

BROCKENBROUGH,  J.  There  was  no 
reason  why  the  defendants  should  not  have 
been  compelled  to  join  in  the  demurrer  to 
evidence.  The  evidence  demurred  to,  was 
not  plainly  against  the  demurrant,  and 
therefore  does  not  come  within  the  influence 
of  the  decisions  of  Thweatt  v.  Finch,  1 
Wash.  217;  Wroe  v.  Washington,  Id.  357, 
and  Dunbar  v.  Beale,  5Munf.  24.  The  evi- 
dence though  parol,  was  not  loose  and  in- 
determinate, but  explicit,  and  admitted  of 
no  variance.  It  was  therefore,  within  the 
rule  laid  down  by  judge  Roane,  in  Hyers 
V.  Wood,  2  Call  574.  I  am  of  opinion,  that 
the  circuit  court,  in  this  case,  very  properly 
required  the  defendants  to  join  in  the  de- 
murrer. 

Let  us  then  look  into  the  demurrer,  and 
see  whether  the  evidence  adduced  by  the 
defendants,  admitting  it  all  to  be  true,  was 
sufficient  to  support  the  issue  joined  be- 
tween   the    parties.     That    issue  was 

84  whether    the    debt    *had    been  paid. 
The    tender  and  refusal  of  money,  is 

not  sufficient  proof  of  payment;  but  even 
in  that,  the  proof  was  defective,  for  there 
was  no  legal  tender.  Nor  was  the  reason 
assigned  by  Buckner,  for  refusing  to  re- 
ceive the  money,  proof  of  an  acknowledg- 
ment that  he  had  been  paid  the  debt.  He 
said,  that  he  was  then  indebted  to  the  other 
defendant.  Street,  in  a  larger  amount. 
The  most  that  could  be  made  of  it  was, 
that  one  of  the  defendants,  Street,  had  a 
set-off  if  he  chose  so  to  consider  it,  against 
the  debt,  to  a  larger  amount  than  the 
plaintiff's  demand  against  the  two  obligors. 
That  was  not  a  sufficient  proof  o*  payment. 
A  set-off  is  not  a  payment;  and  to  author- 
ize a  set-off  to  be  given  in  evidence  under 
the  plea  of  payment,  it  is  necessary,  under 
our  statute,  1  Rev.  Code,  ch.  128,  |  87,  p. 
510,  that  the  defendant  should  file  an  ac- 
count, stating  distinctly  the  nature  of  his 
set-off,  and  the  several  items  thereof.  If 
this  be  not  done,  he  is  not  entitled  to  prove 
his  set-off.  The  evidence  which  was  given, 
was,  therefore,  not  sufficient  to  support  the 
issue  in  this  case ;  which  was,  whether  the 
debt  was  paid.  Another  objection  is,  that 
the  set-off  given  in  evidence,  was  of  a  debt 
due  from  the  plaintiff  to  one  of  two  joint 
and  several  obligors,  which  cannot  be  set 
off  against  the  demand  due  from  the  two 
obligors.  Porter  v.  Nekervis,  4  Rand.  359 ; 
Ritchie  &  al.  v.  Moore,  5  Munf.  3%. 
Again ;  it  was  given  in  evidence  that 
Buckner  did  not  say  that  the  debt  between 
him  and  Street  had  been  settled,  nor  was 
any  settlement  between  them  produced. 
It  cannot  be  fairly  inferred  from  Buckner's 
declaration,  when  he  declined  receiving  the 
money,  that  he  acknowledged,  that  a  debt 
fixed  and  determined  by  an  obligation, 
was  paid  off  by  an  unsettled  debt.  I  am 
of  opinion,  that  the  judgment  of  the  circuit 
court  should  be  affirmed. 
CARR,  J.  I  concur.  The  facts  stated  in 
the    demurrer    to    evidence,    do    not 

85  amount  to  payment,  nor  are  they  *such 
as  to  authorize  a   jury    to    draw    the 

inference  of  payment.     The  mere  fact,  that 
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the  obligee,  when  told  by  the  witness  that 
he  was  readj'  to  pay  him,  refused  to  receive 
the  money,  saying  that  he  owed  Street 
more  money,  cannot  assuredly  amount  to 
proof  of  actual  payment:  it  only  evinced 
the  intention  of  the  obligee,  at  the  mo- 
ment, which  he  might  change  at  will.  It 
required  a  further  proceeding  to  make  it 
operative ;  a  proceeding,  which,  at  the  same 
time  that  it  discharged  the  bond,  would 
extinguish  so  much  of  the  debt  due  from 
the  obligee  to  Street,  as  the  bond  amounted 
to.  Suppose  Street  had  sued  the  obligee 
for  his  debt,  the  defendant,  in  that  case, 
could  not  have  supported  the  plea  of  pay- 
ment by  the  same  evidence  here  demurred 
to.  Yet  it  was  as  much  a  payment  of  the 
one  debt  as  the  other.  The  bond  remained 
still  in  the  obligee's  hands ;  which  would 
not  have  been  the  case,  if  any  actual  set- 
tlement had  taken  place. 

CABBIrL,  J.,  and  TUCKER,  P.,  con- 
curred. 

Judgment  affirmed. 


Colgin  V.  Henley. 

(Absent  Bbookb  and  Bbockbnbbouoh.*  J.) 
February,  1886.  Richmond. 

Contract  of  Quanuity— PromUo  to  Pay  Another**  Debt 
— Con«ldenitloat— A  promise  of  one  person  to  pay 
the  debt  of  another,  thouffh  in  writinsr,  must  be 
founded  on  consideration,  to  make  it  bindin«r :  but, 
under  the  statute  of  frauds  of  Virfirinia,  the  con- 
sideration need  not  be  expressed  in  the  written 
promise. 

Same-Same— Sune.— It  is  not  necessary   to    make 
such  promise  bindinfir.  that  it  should  be  made  at 
the  request  of  the  person  whose  debt  the  promlser 
assumes,  or  at  the  request  of  the  creditor. 

86  *Sanie  —  Same—  Same  —  Variance. -Plaintiff,  In 
declaring  on  promise  of  defendant  to  pay  the 
debt  of  another,  alleges  a  particular  consideration : 
but  the  written  promise  of  defendant,  adduced  In 
evidence,  contains  no  mention  of  the  consider- 
ation :  HsLD,  this  no  variance  between  the  al- 
legata and  probaU  ;  the  written  promise  is  proper 
evidence,  and  the  consideration  may  be  proved 
by  evidence  aliunde. 

Same— Same— Same— Evidence.— Q.  belnff  indebted  to 
H.  and  havinsr  mortfiraged  land  to  secure  the  debt, 
makes  another  mortfira^e  of  the  same  land  to 
secure  a  debt  to  C.  by  which  It  appears,  that  C.  has 
undertaken  to  pay  G.'s  debt  to  H.— then  C.  makes 
a  written  promise  to  H.  to  pay  G.'s  debt  to  him  :  In 
an  action  by  H.  acalnst  C.  on  this  written  promise. 
Held,  G.'s  mortfiraee  to  C.  Is  proper  evidence  to 
prove  a  consideration  moving  from  G.  to  C.  for 
C.'s  promise  to  pay  G.'s  debt  to  H.  thougrh  no  such 
consideration  is  laid  In  the  declaration  ;  and  H.'s 
forbearance  to  enforce  his  prior  mortffafire.  Is  a 
sufficient  consideration  movlnsr  from  him,  to  sup- 
port C.'s  promise  to  pay  the  debt  of  G.  thereby 
secured. 

Same— Same— What  Is  Such  Promise.— H.  holds  a 
mortirafireof  G.'s  land  to  secure  a  debt  presently 
due.  and  C.  holds  a  mortcafire  of  the  equity  of  re- 
demption of  the  same  land  :  C.  writes  to  H.  that 


•He  decided  the  cause  In  the  circuit  court. 
tPromise  to  Pay  Another's  Debt -Consideration.— See 

footnoU  to  Beers  v.  Spooner.  »  Lelffh  168.  The  prin- 
cipal case  Is  cited  and  approved  In  Winkler  v.  C.  & 
O.  R.  R  Co.,  12  W.  Va.  707,  708. 

See  monographic  twte  on  "FYauds.  Statute  of" 
appended  to  Beale  v.  Dlffges.  6  Gratt  584. 


he  Is  willing  to  a^ree  to  see  him  paid,  500  dollars 
for  G.  on  account  of  G.'s  mortffaffe  to  H.  within 
sixteen  months  :  Held,  this  Is  not  a  mere  proposal 
for  an  atrangement,  but  under  the  circumstances, 
a  promise  to  pay. 
Same— Same— Acoeiitance  of  Promise— Appellate  Prac- 
tice.—And  upon  objection  taken  in  appellate  court, 
thatltdid  notappear  that  H.  accepted  the  promise: 
Held.  1.  that  no  such  objection  appearing-  by  the 
bill  of  exceptions,  filed  In  the  court  below,  to  have 
been  made  there,  it  cannot  be  regarded  here  :  and 
2.  the  forbearance  of  H.  to  enforce  his  claim 
against  G.  for  sixteen  months,  amounted  to  an 
acceptance,  as  C.  had  the  benefit  of  that  for- 
bearance. 

Assumpsit  by  Henley  against  Colgfin,  in 
the  circuit  court  of  Henrico,  upon  a  special 
undertaking'  and  promise  of  Colgin  to  pay 
Henley  500  dollars,  in  part  satisfaction  of 
a  debt  due  from  one  Gregory  to  Henley. 
There  were  three  counts  in  the  declara- 
tion. The  1st  alleged  in  substance,  that 
Gregory  being  indebted  to  Henley,  in  the 
sum  of  938  dollars  with  interest  from  the 
12th  February  1825,  and  having  by  deed  of 
trust  mortgaged  a  mill  and  parcel  of  land 
to  secure  payment  of  the  debt,  and  the 
raortgraged  subject  being  liable  to  be  sold 
under  the  deed  of  trust  for  satisfac- 
87  tiou  of  the  *same,  Colgin,  on  the 
24th  February  1825,  in  consideration 
of  the  premises,  and  in  consideration  that, 
at  his  special  instance  and  request,  Henley 
would  forbear  and  give  time  to  Gregory, 
for  payment  of  the  debt,  for  sixteen  month» 
from  that  date,  undertook  and  promised  to 
Henley,  that  he  Colgin,  would  pay  Henley 
500  dollars,  in  part  satisfaction  of  Gregory's 
debt  to  him,  within  the  term  of  sixteen 
months ;  and  Henley,  relying  on  this  under- 
taking and  promise  of  Colgin,  and  in  con- 
sideration thereof,  did  forbear  and  give 
time  to  Gregory  for  payment  of  the  debt  of 
938  dollars,  for  the  term  of  sixteen  months ; 
since  which  promise  and  undertaking  of 
Colgin,  and  forbearance  of  Henley  for  the 
term  of  sixteen  months,  Gregory  had  not 
paid  the  debt  to  Henley ;  but  had  wholly 
failed  to  do  so ;  of  all  which  Colgin  had 
notice;  and  by  reason  of  the  premises 
Colgin  became  liable  to  pay  the  sum  of  500 
dollars  to  Henley,  within  or  at  the  expira- 
tion of  the  term  of  sixteen  months,  accord- 
ing to  the  tenor  and  effect  of  his  promise 
and  undertaking ;  and  so  being  liable,  Col- 
gin assumed  to  pay  the  same  &c. 

The  2nd  count,  after  setting  out  the  debt 
due  from  Gregory  to  Henley,  and  the  deed 
of  trqst  executed  to  secure  payment  of  the 
same,  as  stated  in  the  first  count,  alleged 
that  Colgin,  on  the  24th  February  1825,  of 
his  own  accord,  requested,  undertook, 
promised  and  agreed,  to  and  with  Henley, 
that  he,  Colgin,  would  see  the  sum  of  500 
dollars  paid  to  Henley,  within  sixteen 
months  from  that  date,  in  part  satisfaction 
of  Gregory's  debt  to  Henley  thereby,  in 
effect,  undertaking,  agreeing  and  promis- 
ing, with  and  to  Henley,  that  if  he  would 
not  then  proceed  to  enforce  Gregory's  deed 
of  trust  executed  to  secure  the  debt,  and 
would  forbear  and  give  Gregory  sixteen 
months  time  for  payment  thereof,  he  Colgin 
would,  within  the  sixteen  months,  pay 
Henley   500  dollars,  in  part  satisfaction   of 
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Gregory's   debt;  and  Henley    confiding    in 
this    promise    and     undertaking      of 

88  *Colgin,  and  in  consideration  thereof, 
forbore   to  enforce   the  deed  of  trust, 

and  forbore  and  gave  time  of  payment  to 
Gregory,  for  the  term  of  sixteen  months; 
of  all  which  Colgin  had  notice;  by  reason 
of  which  premises  Colgin  became  liable  &c. 
and  so  being  liable,  assumed  &c. 

The  3rd  count  set  out  the  debt  due  from 
Gregory  to  Henley,  the  deed  of  trust  for 
securing  the  same,  the  promise  of  Colgin, 
and  the  forbearance  of  Henley  for  the  six- 
teen months,  as  stated  in  the  first  count; 
and  then  averred,  that  neither  Gregory 
nor  Colgin  paid  the  debt  of  938  dollars  due 
from  Gregory  to  Henley,  or  the  500  dollars 
in  part  satisfaction  thereof,  or  any  part 
thereof,  within  or  at  the  expiration  of  the 
term  of  sixteen  months;  and  thereupon, 
afterwards,  Henley  caused  the  subject  mort- 
g-aged  by  Gregory's  deed  of  trust  to  be  sold 
in  pursuance  of  that  deed,  but  the  net 
proceeds  of  sale  fell  short  of  the  whole 
amount  of  the  debt  and'interest  thereon  due 
from  Gregory  to  Henley ;  of  all  which  Col- 
g^in  had  notice;  and  by  reason  of  the  prem- 
ises Colgin  became  liable  to  pay  Henley  the 
sum  of  500  dollars  &c.  and  so  being  liable, 
assumed  &c. 

The  defendant  pleaded  1.  the  general  is- 
sue ;  2.  payment  of  the  whole  debt  by  Greg- 
ory to  Henley ;  and  3.  that  no  such  debt 
was  due  from  Gregory  to  Henley ;  on  which 
pleas  issues  were  made  up. 

At  the  trial,  the  defendant  filed  bills  of 
exceptions  to  opinions  of  the  court,  by 
which  it  appeared — 

That  Henley  gave  in  evidence,  1st,  A 
bond  executed  by  Gregory  to  one  Browne, 
on  the  8th  February  1821,  and  by  Browne 
assigned  to  Henley,  for  1652  dollars;  of 
which  652  dollars  was  payable  on  demand, 
and  1000  dollars  on  the  1st  January  1822. 
On  this  bond  there  were  credits  indorsed 
by  Henley,  for  600  dollars  paid  by  Gregory, 
in  July  1822,  and  A.pril  1823 ;  another  credit 
for  400  dollars  paid  by  Colgin  on  the  12th 
February  1825,   **  which    sum    Colgin 

89  agreed  to  pay  during   the  *spring   of 
1824;"  and  finally,  a  credit  under  date 

of  the  24th  June  1826,  by  Colgin's  assump- 
sit due  that  day,  for  500  dollars.  2ndly, 
The  deed  of  trust  in  the  declaration  men- 
tioned (and  therein  truly  described),  which 
was  executed  by  Gregory  to  secure  pay- 
ment of  the  debt  to  Browne,  bearing  even 
date  with  the  bond ;  which  deed  was  also 
assigned  by  Browne  to  Henley.  3rdly, 
The  following  letter  from  Colgin  to  Henley : 
*  *  Hanover,  February  24th  1825.  Dear  sir, 
This  is  to  inform  you,  that  I  am  willing  to 
agree  to  see  you  paid,  within  sixteen 
months  from  this  date,  for  Mr.  Gregory  on 
account  of  your  deed  of  trust  on  his  mill 
and  land,  500  dollars;"  which  was  signed 
and  admitted  to  have  been  written  by  Col- 
gin, and  addressed  to  Henley  at  Williams- 
burg. 4thly,  A  deed  of  trust  executed  by 
Gregory,  and  dated  the  4th  August  1821,  by 
which, — reciting  that  Gregory  was  indebted 
to  Colgiu  in  the  sum  of  1400  dollars,  and 
that  Colgin  was  Gregory's  surety  to  one 
Allen  for  400  dollars,  and  had  agreed  that 
when  he  should  make  his  collections,  which 
he  expected  to  do  at  the  Christmas   follow- 


ing, he  Colgin  would  pay  off  the  amount 
due  Henley  on  the  deed  of  trust  held  by 
him ;  the  1400  dollars  to  be  paid  the  1st 
January  1822,  the  debt  of  400  dollars  to  Al- 
len on  the  bond  held  by  him,  dated  the  19tb 
July  1821,  and  650  dollars  to  Henley  on  the 
1st  January  1822,  and  the  balance  of  the 
debt  due  Henley  on  the  1st  January  1823 ;. 
—Gregory,  therefore,  conveyed  the  equity 
of  redemption  of  the  same  property,  which 
had  been  previously  mortgaged  by  him  to 
Browne  to  secure  the  debt  contracted  to 
him,  and  by  him  assigned  to  Henley,  to  a 
trustee,  in  trust  to  secure  and  indemnify 
Colgin  :  which  deed  of  trust  was  offered  in 
evidence  on  the  part  of  Henley,  for  the 
purpose  of  proving  a  consideration  moving 
from  the  original  debtor  Gregory  to  Colgin, 
for  Colgin's  promise  to  Henley,  contained 
in  his  letter  to  Henley  of  the  24th  February 
1825.  Whereupon,  Colgin's  counsel  moved 
the  court  to  exclude  the  letter  of  Col- 

90  gin  to  *Henley  of  the   24th   February 
1825,    from  going   in  evidence  to  the 

jury,  because  (as  he  alleged)  the  same  did 
not  proceed  upon  the  request  of,  or  any  con- 
sideration moving  from,  Gregory  to  Colgin, 
and  because  the  letter  was  variant  from 
the  agreement  or  promise  set  out  in  the 
declaration.  And  Colgin's  counsel  also 
objected  to  the  deed  of  trust  of  4th  August 
1821,  and  moved  the  court  to  exclude  the 
same,  as  inadmissible  evidence  for  the  pur- 
pose for  which  it  was  offered.  But  the  court 
overruled  the  objections,  and  admitted  both 
of  the  papers  as  evidence ;  being  of  opin- 
ion that,  if  request  or  consideration  was 
necessary  to  support  the  promise  imported 
by  the  letter  of  Colgin  to  Henley,  the  con- 
sideration was  sufficiently  evidenced  by 
the  deed  of  trust  executed  by  Gregory  for 
the  benefit  of  Colgin ;  which  deed  the 
court  held,  was  proper  evidence  for  the 
purpose  for  which  it  was  offered :  to  which 
opinions  Colgin*s  counsel  excepted. 

There  was  a  verdict  and  judgment  for 
Henley  for  500  dollars,  with  interest  from 
the  24th  June  1826 ;  from  which  Colgin  ap- 
pealed to  this  court. 

Claiborne  and  Scott,  for  the  appellant, 
argued,  1st,  that,  to  charge  one  person 
with  the  debt  of  another,  the  undertaking 
must  manifest  a  clear  intention  to  bind 
himself  for  that  debt;  Russell  v.  Clark's 
ex'ors,  7  Cranch  69,  90.  But  Colgin's  let- 
ter to  Henley  of  February  1825,  imported  no 
promise,  no  agreement ;  it  simply  expressed 
a  willingness  to  agree.  It  was,  in  truth, 
a  mere  proposal,  an  overture  to  guarantee, 
which  might  have  been  binding  on  Colgin, 
if  Henley  had  acceded  to  it,  and  given  no- 
tice of  his  acceptance  of  it  to  Colgin ;  but 
there  was  no  direct  evidence  that  Henley 
acceded  to  the  proposal ;  and  none  at  all 
from  which  it  could  be  inferred,  that  he 
returned  any  answer  to  it,  much  more  ac- 
cepted the  proffered  guarantee.  The  cir- 
cuit court  ought  to  have  instructed  the 
jury,    that   such  a    proposal,  without 

91  *being  accepted,    and   notice  thereof 
given,    was    not  binding   on   Colgin. 

M'lver  V.  Richardson,  1  Mau.  &  Selw.  557. 
2ndly,  They  contended,  that  if  the  letter 
could  be  construed  to  import  a  promise  or 
agreement,  yet  it  was  not  binding  on  Col- 
gin, because  it  did  not  express  any  consid- 
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eration;  which,  they  said,  was  necessary 
to  take  the  case  out  of  the  statute  of  frauds, 
Wain  V. Warlters,  5  East  10.  [Carr,  J.,  asked, 
whether  there  was  not  a  material  differ- 
ence between  the  english  statute  of  frauds 
and  that  of  Virginia?*]  They  admitted 
there  was  a  difference,  but  they  thought 
it  was  not  a  material  one;  for  the  reason- 
ing of  the  court  of  king's  bench,  in  the 
next  case  in  which  the  principle  of  Wain 
V.  Warlters  was  approved  and  enforced, 
would  be  found  to  be  just  as  applicable  to 
our  statute  as  to  theirs.  Saunders  v. 
Wakefield,  4  Barn.  &  Aid.  595,  6  Eng.  C. 
L.  R.  531.  And  they  argued,  that  the 
policy  of  both  statutes,  and  the  mischiefs 
intended  to  be  prevented,  were  the  same; 
and  that  a  door  would  be  ooen  for  all  those 
mischiefs  here,  unless  the  construction  put 
on  the  statute  of  England,  should  be  put  on 
ours  also.  3rdly,  They  said,  that  the  dec- 
laration, in  all  its  counts,  set  out  the 
promise  of  Colgin,  as  one  made  on  a  con- 
sideration therein  specially  stated ;  and  as 
Colgin*8  letter  to  Henley  did  not  state  any 
consideration  at  all,  the  contract  imported 
by  that  letter  was  variant  from  that  stated 
in  the  declaration,  and  the  letter  ought  for 

that  reason  to  have  been  excluded. 
92  ^Daniel,  for  the  appellee,  submitted, 

that  the  first  point  made  in  the  argu- 
ment for  the  appellant  here,  not  having 
been  presented  to  or  decided  by  the  circuit 
court,  could  not  be  considered  by  this 
court.  But  if  it  could,  he  said,  it  was 
impossible  to  advert  to  the  circumstances 
of  the  transaction,  without  seeing  that 
Colgin's  letter  to  Henley  intended  a  prom- 
ise to  guarantie  to  Henley  500  dollars  for 
Gregory  within  sixteen  months  from  the 
date.  Gregory  owed  a  debt  to  Henley, 
;ind  had  given  him  a  deed  of  trust  to  secure 
the  payment,  under  which  the  mortgaged 
property  was  liable  to  be  sold  to  satisfy 
the  debt ;  and  he  had  given  Colgin  a  deed  of 
trust  mortgaging  the  equity  of  redemption 
of  the  same  property,  in  which  deed  Col- 
gin had  agreed  that  he  would  pay  the  debt 
due  Henley;  and  then,  Colgin  wrote  this 
letter  to  Henley,  to  inform  him  that  he 
was  willing  to  agree  to  see  him  paid  500 
dollars  for  Gregory  within  sixteen  months. 
It  could  not  be  doubted,  that  he  intended  to 
propose  a  guarantee  of  that  sum  to  Henley, 
and  thereby  to  put  off  the  execution  of 
Henley's  deed  of  trust  for  sixteen  months. 
Henley  forbore,  accordingly,  to  enforce  his 
deed  of  trust,  or  to  demand  the  debt  due 
him;  and  so,  by  his  acts,  acceded  to  Col- 
gin's  proposal.  Colgin  got  the  benefit  of 
the  delay  he  wanted,  and  must  have  had 
notice,  from  those  same  acts  of  Henley, 
that  his  guarantie  was  accepted  and  relied 
on.  2ndly,  He  said  there  was,  without 
doubt,  ample    consideration     for   Colgin's 


♦See  I  Rev.  Code.  cb.  101.  $  1.  p.  372.  Toe  enirlish 
statute  of  frauds.  29  Car.  2.  ch.  3.  S  4.  provides,  'that 
no  action  shall  be  brouffht  on  certain  promises, 
afirreements  and  contracts  therein  mentioned,  and 
particularly,  no  action  whereby  to  charfire  the 
defendant  upon  any  special  promise  to  answer  for 
tne  debt,  default  or  miscarriage  of  another  person, 
—unless  the  aBrreement  upon  which  such  action 
shall  be  brouifht,  or  some  memorandum  or  note 
thereof ,  shall  be  In  writinfir,  and  sismed  by  the  party 
to  be  charsred  &c."  The  lan^uaire  of  the  statute  of 
VlrfiTinla,  is— "unless  the  promise  or  agreement  on 
which  the  action  shall  be  brouflrht  &c.  shall  be  in 
writioff  &C."— Note  In  Orlffioal  Edition. 


promise  to  Henley ;  a  consideration  moving 
from  Gregory  to  Colgin,  manifested  by  the 
terms  of  Gregory's  deed  of  trust  to  him ; 
and  a  consideration  from  Henley  to  Colgin, 
in  Henley's  forbearance  to  demand  the 
debt  due  him,  and  to  enforce  the  deed  of 
trust  by  which  payment  was  secured.  The 
objection  was,  that  these  considerations 
were  not  expressed  in  Colgin's  letter  to 
Henley.  The  case  of  Wain  v.  Warlters, 
which  was  cited  to  support  it,  had  been 
doubted  and  denied;  Minet,  ex  parte,  14 
Ves.    189;  Gardom,    ex  parte,  IS  Ves. 

93  289;  Hunt  *v.    Adams,    5  Mass.    Rep. 
358;  Packard  v.  Richardson,  17  Id.  122. 

It  was  true,  that  the  reasoning  of  the 
court  in  Saunders  v.  Wakefield,  proceeded 
on  broader  grounds  than  that  on  which 
Wain  V.  Warlters  was  decided ;  but  the  sub- 
sequent case  of  Jenkins  v.  Reynolds,  3 
Brod.  &  Bing.  14,  7  Eng.  C.  h.  R.  328, 
replaced  the  principle  on  the  reasons  on 
which  Wain  v.  Warlters  had  put  it; 
namely,-  on  the  particular  wording  of  the 
eng.ish  statute  of  frauds,  that  the  action 
should  not  be  maintainable,  unless  the 
** agreement"  should  be  in  writing.  But 
the  words  of  our  statute  were, — unless 
**the  promise  or  agreement"  should  be  in 
writing.  And  chief  justice  Marshall,  in 
Violet  v.  Patton,  5  Cranch  142, 151;  advert- 
ing to  this  difference,  said,  that  the  reason- 
ing of  the  judges,  in  the  cases  on  the 
english  statute,  in  which  they  had  decided 
that  the  consideration  ought  to  be  in  writ- 
ing, turned  on  the  word  agreement,  of  which 
the  consideration  formed  an  integral  part; 
and  that  reasoning  did  not  apply  to  the 
statute  of  Virginia,  in  which  the  word 
promise  was  introduced.  This  authority, 
he  said,  was  conclusive  of  the  point. 
There  must,  indeed,  be  a  consideration  to 
support  the  promise,  averred  and  proved ; 
but  it  was  not  necessary,  that  the  consid- 
eration should  be  expressed  in  the  written 
undertaking.  3rdly,  As  to  the  variance 
between  the  evidence  and  the  declaration, 
he  said  it  was  not  necessary  to  plead  the 
written  contract  in  the  declaration,  and 
here  no  attempt  was  made  to  set  out  the 
letter  from  Colgin  to  Henley,  in  any  of  the 
counts:  they  all  stated  the  promise,  and 
the  consideration  on  which  it  was  founded, 
as  matters  of  fact ;  they  stated  the  con- 
tract, according  to  the  legal  effect;  and  the 
evidence  proved  the  contract  exactly  as  it 
was  laid.     There  was  no  variance. 

CARR,  J.     Upon  the  points  ruled  by  the 
circuit  court,  and  therefore  the  only  points 
presented  for  our   consideration,  I  strongly 
incline    to  think    the    judge    decided    cor- 
rectly. 

94  *With  respect  to  the  deed  of  trust 
executed  by  Gregory  to  Colgin,  I  con- 
sider it  as  closely  connected  with  the  ques- 
tion before  the  court  and  jury :  it  was  sub- 
sequent in  date  to  the  deed  which  Gregory 
gave  Browne,  and  he  assigned  to  Henley; 
it  covered  the  same  property;  it  recognized 
the  debt  from  Gregory  to  Henley,  as  well 
as  the  deed  to  secure  it;  and  one  of  the  con- 
siderations on  which  Gregory  executed  the 
deed  to  Colgin,  was  by  it  declared  to  be, 
that  Colgin  agreed,  when  he  should  make 
his  collections,  which  he  expected  at  Christ- 
mas   following,    to    pay    off     Henley    the 
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amount  of  his  deed  of  trust ;  650  dollars  to 
be  paid  to  Henley  on  the  1st  January  1822, 
and  the  balance  of  Henley's  debt,  on  the 
Ist  January  1823.  These  stipulations  of 
Colgin  in  this  deed,  throw  great  light  both 
on  the  consideration  moving  Colgin  to 
give  the  paper  called  the  promise  to  Henley, 
and  on  that  paper  itself.  I  think,  therefore, 
that  this  deed  was  clearly  admissible:  it 
was  a  link  in  the  plaintiff's  chain  of  proof, 
and  proper  for  the  consideration  of  the 
jury. 

I#et  us  see  now, whether  the  paper  relied 
on  as  a  promise,  was  admissible?  And 
first,  did  it,  either  taken  by  itself,  or 
in  connection  with  the  other  evidence, 
amount  to  a  promise?  We  must  recollect, 
that  there  is  nothing  technical  either 
about  this  action  of  assumpsit,  or  in  the 
word  promise.  It  is  a  word  in  free  and 
common  use.  I  consider  that  any  writing 
signed  by  A.  and  addressed  or  given  to  B. 
by  which  the  writer  declares  his  willing- 
ness, assent  or  intention,  to  pay  B.  a  cer- 
tain sum  of  money,  is  a  promise  to  pay 
that  sum,  whatever  be  the  form  of  words 
in  which  it  is  clothed:  and  where  the 
words  of  the  party  promising  are  at  all 
doubtful,  the  court  will  take  into  considera- 
tion the  situation  and  circumstances  of  the 
parties,  to  enable  it  to  judge  of  their  re- 
spective intentions  and  understanding,  at 
the  time  of  the  agreement  made;  Fell  on 
Merc.  Guar.  39;  Keate  v.  Temple,  1  Bos. 
&  Pull.  158.  And  in  Russell  v. 
95  *Clark,  7  Cranch  89;  chief  justice 
Marshall  (discussing  the  necessity 
alleged  in  the  bill  for  coming  into  equity 
upon  certain  letters  said  to  amount  to 
a  guaranty)  remarks, — **So  far  as  re- 
spects the  question  whether  these  letters 
constitute  a  contract  of  guaranty,  there 
can  be  no  doubt  that  the  construction 
in  a  court  of  law  or  a  court  of  equity 
must  be  precisely  the  same,  and  that 
any  explanatory  fact,  which  could  be 
admitted  in  the  one  court,  would  be  re- 
ceived in  the  other."  What  are  the  explan- 
atory facts  here?  1.  The  bond  of  Gregory, 
shewing  the  amount  he  owed  Henley ;  2.  the 
deed  of  trust  given  by  him  on  the  mill 
and  land  to  secure  it,  dated  the  8th  Febru- 
ary 1821 ;  3.  the  deed  of  trust  from  Gregory 
to  Colgin,  dated  4th  August  1821,  covering 
the  same  property  with  Henley's,  and  bear- 
ing on  its  face,  as  one  of  the  considera- 
tions for  giving  it,  the  undertaking  and 
agreement  of  Colgin,  to  pay  off  Henley's 
debt ;  in  pursuance  of  which  engagement, 
we  see,  4.  an  indorsement  on  Gregory's 
bond,  that  Colgin  paid  400  dollars  on  the 
12th  February  1825;  and  5.  Colgin 's  letter 
to  Henley,  bearing  date  the  24th  of  the 
same  month,  in  which  he  says — **This  is  to 
inform  you,  that  I  am  willing  to  agree  to 
see  you  paid,  within  sixteen  mouths  from 
this  date,  for  Mr.  Gregory,  on  account  of 
your  deed  of  trust  on  his  mill  and  land, 
500  dollars."  Now,  I  ask,  is  it  possible 
with  these  facts  before  us,  not  to  under- 
stand this  letter?  Here  was  a  subsequent 
incumbrancer,  bound  by  his  deed  to  re- 
deem the  prior  incumbrancer ;  bound  too  by 
the  strong"  ties  of  interest,  to  prevent  a 
sacrifice  of  the  mortgaged  subject,  which 
Henley  had  the  power  at  any  time  to  effect 


by  a  sale  under  his  deed,  and  which  Colgin 
could  only  prevent  by  paying  the  money 
or  making  terms:  standing  thus,  he  writes 
and  sends  this  letter.  Is  it  not  clear,  that 
he  meant  to  put  off  the  sale  of  the  mort- 
gaged property,  by  a  promise  to  pay  the 
500  dollars  in  sixteen  months?  I  cannot  for 
one  moment  doubt  it.     It  is  objected, 

96  that  he  does  not  ^promise  to  pay,  but 
says,  **I  am  willing  to  agree   to   see 

you  paid:"  but  is  not  the  meaning  the 
same?  I  am  willing  to  agree, — or  I  do 
agree, — or  I  am  willing  to  see  you  paid ; 
are  they  not  different  forms  often  used, 
especially  by  unlearned  men,  to  express 
the  same  idea?  Look  at  the  cases :  they 
will  shew,  that  the  courts  never  catch  at 
words,  where  the  meaning  is  clear.  Thus 
in  Saunders  v.  Wakefield,  cited  at  the  bar, 
the  form  of  the  promise  was — **Mr.  Wake- 
field will  engage  to  pay  the  bill  drawn  by 
Pitman  in  favour  of  Stephen  Saunders;" 
and  this  was  never  doubted  to  be  a  prom- 
ise, an  actual  engagement,  though  on  ac- 
count of  there  being  no  consideration  ex- 
pressed, it  was  thought  to  fall  within  the 
statute  of  frauds.  Again,  in  Pillans  & 
Rose  V.  Van  Mierop  &  Hopkins,  3  Burr. 
1663,  a  mercantile  house  being  written  to 
on  the  subject,  replied,  **We  will  give  the 
bill  due  honour:'*  lord  Mansfield  said,  this 
was  in  effect  accepting  it.  I  ask  what 
could  be  the  meaning  of  Colgin 's  letter,  if 
not  an  undertaking  to  see  Henley  paid? 
It  did  not  assume  the  form  of  a  proposi- 
tion ;  but  Colgin,  living  in  Hanover,  sent 
this  letter  to  Henley  at  Williamsburg,  more 
than  a  hundred  miles  off,  announcing  at 
once  his  promise  to  see  him  paid ;  he  did 
not  ask  to  hear  from  him.  It  was  said, 
that  Henley  ought  by  all  means  to  have 
returned  an  answer,  saying  whether  he 
would  accept  the  terms,  in  order  that,  in 
case  he  did,  Colgin  might  secure  himself. 
I  think  it  not  improbable,  that  he  did  reply 
by  letter;  but,  assuredly,  this  was  not  nec- 
essary for  Colgin's  protection,  for  he  had 
already  received  the  consideration  for  his 
promise  in  Gregory's  deed  of  trust  to  him, 
and  had  bound  himself  by  that  deed  to  pay 
this  money.  An  additional  consideration 
was  his  interest  to  save  the  property  from 
sacrifice,  as  it  was  pledged  to  him  for  a  con- 
siderable sum.  By  these  considerations  he 
seems  to  have  been  determined  to  make 
this  effort,  and  to  let  the  event  shew 
whether    the  terms  were   accepted    or 

97  not,  taking  a  sale  *^of  the  land,  within 
sixteen  months  as  a  rejection,  and    a 

forbearance  for  that  time  as  an  acceptance. 
In  Egerton  v.  Matthews,  6  East  309,  it 
was  held,  that  a  note  thus— **  We  agree  to 
give  Mr.  Egerton  19d.  per  lb.  for  30  bales 
of  Smyrna  cotton,"  signed  by  the  buyer, 
was  a  sufficient  memorandum  of  the  bar- 
gain, although  it  did  not  import  an  agree- 
ment of  Egerton  to  make  any  sale,  and 
might,  as  well  as  the  case  here,  be  called  a 
mere  proposal.  I  think  then  that  this  was 
clearly  a  promise  by  Colgin  to  pay  Henley 
500  dollars,  within  sixteen  months. 

But  it  was  objected,  that  it  was  not  prop- 
erly described  in  the  declaration.  That  de- 
scribes it,  in  several  counts,  as  a  promise 
to  pay  the  500  dollars,  in  part  of  the  debt 
due  from  Gregory  to  Henley  and  secured  by 
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deed  of  trust ;  and,  surely,  this  is  accurately 
enough  pleaded,  to  justify  its  admission  as 
the  promise  laid  in  those  counts.  The  dec- 
laration, to  be  sure,  alleged  this  promise  to 
have  been  made  on  a  consideration  which 
does  not  expressly  appear  on  its  face ;  but 
this  was  not  stated  as  forming  any  part  of 
the  promise  itself,  but  merely  as  the  mov- 
ing cause,  the  ground  of  support  to  the 
promise,  and  surely  could  furnish  no  reason 
for  excluding  from  the  jury,  the  promise 
which  was  well  described.  We  must  re- 
member that  this  was  a  question,  not  upon 
the  weight,  but  the  admissibility  of  the 
paper. 

If  it  were  necessary  to  discuss  the  ques- 
tion of  consideration  here,  it  would  be 
sufficient  to  say,  that  all  admit  it  to  be  a 
well  settled  principle  of  the  common  law, 
that  to  support  every  engagement  not  under 
seal,  there  must  be  a  sufficient  considera- 
tion. And  I  think  there  are  more  than  one, 
to  support  this  promise ;  1.  that  stated  in  the 
declaration,  the  forbearance  to  proceed  on 
the  deed  of  trust,  within  the  sixteen  months, 
which,  though  not  expressed,  is  strongly 
implied  by  the  note  itself,  and  made  still 
more  clear  by  the  explanatory  facts  in  the 
case ;  and  2.  the  direct  interest  in  the 
96  *promiser  to  redeem  the  mortgaged 
property  for  his  own  benefit. 

There  is  one  more  objection  to  this  note, 
which  I  shall  consider,  but  more  briefly  than 
I  could  have  wished,  but  for  the  length  to 
which  these  remarks  have  already-  grown. 
It  is  said  to  be  an  undertaking  for  the  debt 
of  another,  and  therefore  void  by  the  stat- 
ute of  frauds,  because  the  consideration  of 
the  promise  is  not  expressed  upon  its  face. 
The  english  statute  of  frauds  was  first 
adopted  into  our  code  in  1787,  more  than  a 
century  after  its  birth.  It  was  not  till  1804 
that  the  case  of  Wain  v.  Warlters  was  de- 
cided, in  which  it  was  held,  that  not  only 
the  agreement  to  pay  the  debt  of  another, 
but  the  consideration,  as  an  essential  part 
of  that  agreement,  must  be  stated  on  its 
face.  That  this  was  a  new  construction, 
then  first  given  to  a  statute  which  had  been 
more  than  a  century  in  operation,  is  clear 
from  the  fact,  that  neither  the  bar  nor  the 
bench  cited  any  former  decision  in  support 
of  it.  The  judges  rested  it  entirely  upon 
the  technical  meaning  of  the  word  agree- 
ment, and  the  mischiefs  meant  to  t>e  pre- 
vented by  the  statute.  The  case  seems  to 
have  given  both  surprize  and  dissatisfac- 
tion, as  we  see  by  the  frequent  attacks 
upon  it  made  in  subsequent  cases,  and  the 
seeming  evasion  of  it,  in  some,  by  the 
court.  Indeed,  lord  Eldon  (a  judge  second 
to  few  in  law  learning),  has  in  the  court  of 
chancery,  positively  denied  its  correctness, 
and  in  one  case  overruled  it.  In  ex  parte 
Minet,  he  says — **There  is  a  variety  of  au- 
thorities directly  contradicting  the  case  in 
the  king's  bench,  which  is  a  most  impor- 
tant case  in  its  consequences;  for  the  un- 
dertaking of  one  man  for  the  debt  of 
another,  does  not  require  a  consideration 
moving  between  them.**  Again,  in  ex 
parte  Gardora,  he  says — '*the  first  objection, 
viz.  that  which  Wain  v.  Warlters  was  cited 
to  support,  is  of  great  importance.  Until 
that  case  was  decided  some  time  ago, 
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clear,  that  if  a  man  agreed  in  writing 
to  pay  the  debt  of  another,  it  was  not  nec- 
essary that  the  consideration  should  appear 
upon  the  face  of  the  writing.**  There  are 
many  more  cases,  both  pro  and  con,  which 
though  I  have  examined,  I  will  not  now 
discuss.  But  I  will  state,  that  in  Saundera 
V.  Wakefield,  cited  at  the  bar.  Wain  v. 
Warlters  was  supported,  though  upon  prin- 
ciples and  reasoning  wholly  different;  and 
in  Jenkins  v.  Reynolds  the  court  of  common 
pleas  also  supported  it,  but  went  back  to 
the  view  taken  by  lord  Ellenborough,  of 
the  import  of  the  word  agreement.  In  this 
country,  the  case  has  been  followed  in  New 
York,  in  Leonard  v.  Vredenburgh,  8  Johns. 
Rep.  29,  30,  and  in  other  cases ;  but  chief 
justice  Kent  declared  himself  not  altogether 
satisfied  with  the  decisions.  In  Massachu- 
setts, it  has  been  wholly  departed  from;  5 
Mass.  Rep.  360,  and  17  Id.  122,  where  chief 
justice  Parker,  in  an  opinion  of  great  re- 
search, learning  and  ability,  entirely  dis- 
sents from  it:  see  also  the  argument  of  the 
late  chief  justice  Swift  of  the  supreme  court 
of  Connecticut,  in  Day's  edition  of  Best's 
reports,  as  a  note  to  the  case  of  Wain  v. 
Warlters.  I  have  thus  touched  this  part  of 
the  case,  to  shew  that  even  if  our  statute 
were  taken  exactly  from  the  engUsh,  I 
should  not  (as  at  present  inclined)  approve 
the  construction  given  it  there.  But  our 
statute  varies  materially  from  theirs — "No 
action  shall  be  brought,  whereby  to  charg-e 
the  defendant  upon  any  special  promise  to 
answer  for  the  debt  &c.  of  another  Ac,  un- 
less the  promise  or  agreement  Ac.  be  in 
writing  &c.'*  This  word  promise  is  not  in 
this  part  of  the  english  statute ;  there,  the 
word  agreement  alone  is  used.  And  upon 
this  difference,  the  case  of  Wain  v.  Warlters 
turned.  Lawrence,  J.,  says — "If  the  ques- 
tion had  arisen  merely  on  the  first  part  of 
the  clause,  I  conceive  that  it  would  only 
have  been  necessary  that  the  promise  should 
have  been  stated  in  writing;**  but  he  adds, 

that  the  statute  going  on  to  say 
100      ***that  no  person  shall  be  charged  &c- 

unless  the  agreement  &c.  be  in  writ- 
ing, shews  that  the  word  agreement  was 
meant  to  be  used  in  a  sense  different  from 
promise,  and  something  besides  the  mere 
promise  was  required  to  be  stated."  L^e 
Blanc,  J.,  says — **I  should  have  been  as 
well  satisfied,  however,  if  recurring  to  the 
words  used  in  the  first  part  of  the  clause, 
they  had  used  the  same  words  again  in  the 
latter  part,  and  said,  unless  the  promise  or 
agreement  «&c.  be  in  writing.  But  not 
having  so  done,  I  think  we  must  adhere  to 
the  strict  interpretation  of  the  word  agree- 
ment, which  means  the  consideration  for 
which,  as  well  as  the  promise  by  which,  the 
party  binds  himself.**  Now,  that  which 
this  judge  wishes  the  parliament  had  done, 
is  the  very  thing  which  our  legislature  has 
done,  as  if  specially  to  avoid  this  construc- 
tion. This  is  the  opinion  of  the  supreme 
court  of  the  U.  States,  as  delivered  by  chief 
justice  Marshall  in  Violet  v.  Patton.  He 
says,  *^The  statute  of  England  enacts,  that 
no  action  shall  be  brought,  in  the  cases 
specified,  unless  the  agreement  on  which 
such  action  shall  be  brought  &c,  shall  be  in 
writing  Ac.  The  Virginia  act  enacts,  that 
no  action  shall  be   brought   in  the  specified 
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cases  tinlesa  the  promise  or  agreement  &c. 
shall  be  in  writing.  The  reasoning  of  the 
judges'*  (he  adds)  *4n  the  cases  in  which 
they  have  decided,  that  the  consideration 
ought  to  be  in  writing,  turns  upon  the  word 
agreement,  of  which  the  consideration 
forms  an  integral  part.  This  reasoning 
does  not  apply  to  the  act  of  Virginia,  in 
which  the  word  promise  is  introduced."  I 
do  not  quote  this  as  binding  authority,  for 
I  know  that  it  belongs  to  this  court  aione 
to  settle  authoritatively  the  construction  of 
our  own  statutes;  but  I  cite  it  as  the  opin- 
ion of  an  enlightened  court,  delivered  by  a 
judge  bred  up  under  our  law;  and  I  concur 
in  the  opinion.  It  is  objected,  that  this 
construction  would  leave  open  a  wide  door 
for  the  mischiefs  which  the  statute  meant 
to  prevent ;  as  parol  proof  must  be  re- 

101  sorted  to,  if  the  ^consideration  be  not 
required  to  be  stated  in    the  promise. 

But  where  the  words  of  a  statute  are  clear, 
we  must  take  them  as  the  index  of  the 
meaning.  Our  statute  says  the  promise 
shall  be  in  writing.  Now,  we  all  know  that 
this  word  has  never  been  taken  to  include 
not  only  the  undertaking  but  the  consider- 
ation moving  to  it.  They  are  perfectly  dis- 
tinct things.  Nor  can  I  think  that  so  wide 
a  door  is  left  open,  as  seems  to  be  imagined. 
The  statute,  in  this  branch  of  it,  meant  to 
prevent  those  perjuries  so  apt  to  occur  in 
swearing  parol  promises  or  agreements 
upon  men,  and  those  mistakes  also,  which 
are  often  made,  even  by  those  who  mean 
honestly,  in  stating  from  memory,  the  sub- 
stance of  parol  contracts  loosely  made  per- 
haps, and  carelessly  listened  to :  it  therefore 
said,  that  the  promise  to  pay  the  debt  of 
another  must  be  in  writing.  This  was 
thought  a  sufficient  guard ;  for  the  reigning 
principle  with  most  men,  self  interest, 
would  generally  prevent  their  deliberately 
entering  ino  a  written  promise  to  burthen 
themselves  with  the  debt  of  another,  with- 
out a  sufficient  consideration.  In  ninety- 
nine  cases  out  of  a  hundred,  there  would  in 
fact  be  valuable  consideration  for  such  writ- 
ten promise ;  and  then  it  would  be  easier  as 
well  as  more  natural,  to  prove  this  true 
consideration,  though  by  parol,  than  to 
invent  and  prove  a  false  one.  I  am  for 
affirming  the  judgment. 

CABELrL,  J.  The  main  question  is. 
Whether  our  statute  of  frauds  makes  it  es- 
sential to  the  validity  of  a  written  promise 
to  pay  the  debt  of  another,  that  it  should 
express,  on  its  face,  the  consideration  on 
which  it  is  founded?  I  am  clearly  of  opin- 
ion that  it  does  not.  The  court  of  king's 
bench  in  Wain  v.  Warlters,  decided  that, 
under  their  statute  of  frauds,  the  considera- 
tion must  be  expressed  in  the  writing  de- 
claring the  promise.  But  the  english 
statute  is  different  from  ours.  For  although 
ours  is,  in   general,    almost  a    literal 

102  transcript  from  the  ^english   statute, 
yet  there  is  an    important  addition  to 

one  of  its  clauses,  bearing  directly,  as  I 
conceive,  on  this  question.  The  english 
statute  provides,  that  no  action  shall  be 
brought  on  certain  promises,  contracts  or 
agreements,  **  unless  the  agreement  upon 
which  the  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in 
writing,    and   signed    by    the   party    to  be 


charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.** 
Our  statute  of  frauds  declares,  that  no  ac- 
tion shall  be  brought  on  the  same  promises, 
contracts  or  agreements,  ** unless  the  prom- 
ise or  agreement  &c.  shall  be  in  writing 
&c."  The  case  of  Wain  v.  Warlters  turned 
on  the  strict  technical  construction  of  the 
word  * 'agreement."  It  was  the  only  word 
used  in  the  english  statute,  to  express  what 
must  be  in  writing,  and  it  was  construed 
to  include,  ex  vi  termini,  not  only  the 
promise,  but  the  consideration  of  the  prom- 
ise. All  the  judges  put  the  case  on  this 
ground.  It  is  clear,  however,  that  two  of 
the  judges,  Lawrence  and  Le  Blanc,  would 
have  decided  the  case  differently,  if  the 
word  promise  had  been  repeated,  as  well  as 
the  word  agreement,  in  the  latter  part  of 
the  statute;  and  I  think  it  is  fairly  to  be 
inferred  from  the  language  of  Grose,  J., 
that  he  was  of  the  same  opinion.  Now,  as 
our  statute  does  repeat  the  word  promise  as 
well  as  the  word  agreement  (*' unless  the 
promise  or  agreement  shall  be  in  writing'*), 
I  think  the  case  of  Wain  v.  Warlters,  so  far 
from  being  an  authority  against  the  con- 
struction of  our  statute,  for  which  the  ap- 
pellee's counsel  contends,  affords  a  strong 
argument  in  its  support.  The  case  of 
Saunders  v.  Wakefield  decides  the  same 
point  that  was  decided  in  Wain  v.  Warlters, 
and  assigns  new  and  additional  grounds  for 
the  decision.  But  that  case  was  decided  as 
late  as  1824,  and  is  not  authority  to  which 
we  are  obliged  to  submit ;  and,  with  all  my 
respect  for  the  decisions  of  the  courts  of 
Westminster   Hall,  my  mind    cannot   yield 

its  assent  to  the  new  grounds  taken  in 
103      Saunders  v.  Wakefield.     *In  Violet  v. 

Patton,  the  supreme  court  of  the 
United  States  expresses  the  opinion,  that 
the  introduction  of  the  word  promise  into 
our  statute,  makes  it  essentially  different 
from  the  english  statute,  and  renders  it  un- 
necessary that  the  writing  expressing  the 
promise,  should  express  the  consideration 
also.  It  is  worthy  of  remark,  that  the  de- 
cision in  Wain  v.  Warlters,  even  supported 
as  it  was  by  the  technical  meaning  of  the 
word  agreement  (the  only  term  used  in  the 
english  statute),  was  condemned  by  some 
of  the  ablest  judges  in  England,  as  giving 
a  construction  to  the  statute  different  from 
that  which  it  had  received  for  a  century. 
It  is  true,  that  our  statute  did  not  mean  to 
give  validity  to  any  promise  which  was  not 
valid  at  the  common  law ;  and  it  did  not, 
therefore,  give  validity  to  a  promise  for 
which  there  was  no  consideration.  It  did 
mean,  however,  to  add  a  new  requisite  to 
promises  previously  valid ;  namely,  that  the 
promise  shall  be  in  writing.  But  the  prom- 
ise is  one  thing;  the  consideration  is  an- 
other; and  our  statute,  while  it  requires 
the  former  to  be  in  writing,  is  silent  as  to 
the  latter.  It  is  not  for  us  to  add  to  the 
requirements  of  the  statute,  in  the  hope  of 
more  effectually  advancing  its  objects.  I 
am  of  opinion,  therefore,  that  the  consider- 
ation need  not  be  expressed  in  the  promise, 
but  may  be  proved,  at  the  trial,  by  parol 
evidence,  as  at  the  common  law. 

Then,  as  to  the  other  points  in  the  cause. 
On  the  trial,  the  defendant  moved  the  court 
to  exclude  from  the  jury,  the  written  prom- 
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ise  made  by  Colgin  to  pay  the  debt  of 
Gregory,  on  the  ground  that  the  promise 
did  not  proceed  upon  the  request  of,  or  any 
consideration  moving  from  Gregory  to  the 
defendant.  Nothing  can  be  clearer  than 
that  neither  of  these  grounds  was  sufficient 
cause  for  excluding  the  promise  as  evidence. 
No  request  from  Gregory  was  necessary.  It 
was  surely  competent  to  Colgin  to  engage 
to  pay  the  debt  due  by  Gregory,  and  such  en- 
gagement, even  although  unknown  to 

104  Gregory,  *would  be  binding  6n  Colgin, 
provided  it  was  founded  on  sufficient 

consideration.  And  as  to  the  consideration, 
it  is  perfectly  clear,  that  it  need  not  have 
any  relation  to  the  interest  of  the  party 
making  the  promise;  it  is  sufficient  if  it 
affect  the  interest  of  the  person  to  whom  it 
is  made.  Loss  or  disadvantage  to  the  per- 
son to  whom  the  promise  is  made,  is  as 
good  a  consideration,  as  benefit  or  ad- 
vantage to  the  person  making  it.  Thus,  a 
forbearance  to  sue,  or  the  surceasing  of  an 
action,  is  a  good  consideration,  although 
that  may  operate  exclusively  for  the  benefit 
of  the  original  debtor. 

But  it  was  contended,  that  if  the  court 
ought  not  to  have  excluded  the  evidence, 
for  either  of  the  causes  alleged  by  the  de- 
fendant, yet,  as  it  was  objected  to,  the 
court  should  have  informed  the  jury,  that 
the  promise  was  of  no  avail,  unless  there 
should  be  proof  of  its  acceptance  by  the 
plaintiff.  I  cannot  think  so.  The  evidence 
was  not  objected  to  on  that  ground,  and  we 
may  fairly  infer  from  the  absence  of  such 
objection,  that  acceptance  was  proved. 
Every  body  knows,  that  what  may  be  in- 
tended as  a  promise,  is  in  truth  no  promise, 
until  it  is  accepted.  Until  then,  it  is  a 
mere  declaration  of  intention.  In  cases  of 
this  sort,  the  evidence  consists  of  various 
links,  and  these  links  must,  of  necessity, 
be  exhibited  successively  and  in  detail.  If 
the  plaintiff  fail  to  exhibit  any  one  of  them, 
it  is  the  right  and  the  duty  of  the  defend- 
ant, to  demur  to  the  evidence,  or  to  move 
the  court  to  instruct  the  jury,  that  the  ac- 
tion cannot  be  sustained,  unless  they  shall 
think  that  the  whole  chain  of  evidence  is 
completed.  If,  however,  he  fail  to  demur, 
or  to  move  for  such  instruction,  but  objects 
only  to  a  part  of  the  evidence,  on  some  in- 
sufiBcient  ground,  it  is  not  proper  either  for 
the  court  trying  the  cause,  or  the  appellate 
court,  to  treat  such  partial  objection,  as  a 
demurrer  to  evidence.  In  such  a  case,  the 
proper  course  of  the  defendant,  is  plain  and 
obvious.  If  there  be  no  evidence  of  ac- 
ceptance, he    should   demur,   or  move 

105  the  *court  to  instruct  the  jury,  that  a 
promise  not  accepted,  is  no  sufficient 

cause  of  action.  In  the  case  before  us,  there 
is  no  demurrer  to  evidence,  nor  any  excep- 
tion on  the  ground  that  the  promise  was 
not  accepted ;  and  the  jury  having  found  a 
general  verdict  for  the  plaintiff,  we  must 
infer  that  every  thing  necessary  to  support 
the  action,  was  proved  on  the  trial. 

These  remarks  apply  also  to  another  ob- 
jection, which  was  made  in  the  argument, 
to  the  promise  given  in  evidence — that  it 
was  not  in  fact  a  promise,  but  only  a  prop- 
osition to  enter  into  an  arrangement  on  the 
subject.  Even  if  it  were  admitted,  that  the 
words  of  the  writing  were  somewhat  doubt- 


ful or  ambiguous,  in  this  respect,  that  is 
no  valid  objection  to  its  introduction  as 
evidence,  since  it  is  competent  to  the  party 
to  remove  such  doubt  or  ambiguity,  by 
other  evidence  as  to  the  situation  and  cir- 
cumstances of  the  parties,  at  the  time  the 
writing  was  executed.  And,  in  this  view  of 
the  subject,  I  think  the  deed  of  trust,  given 
to  Colgin,  excepted  to  in  the  court  below, 
was  properly  permitted  to  go  to  the  jury.  I 
think  the  judgment  should  be  affirmed. 

TUCKER,  P.,  •  concurred.  Judgment 
affirmed. 

106  *Butterworth  v.  Ellis's  Adm'x. 

February,  1885,  Richmond. 

Auunpsit*— Honey  Paid— Cue  at  Bar.— A.  and  B.  bis 

surety  are  bound  In  a  bond  to  C.  and  B.  tbe  surety 
marryjng-  C.  the  oblig-ee's  daug-bter.  C.  gives  this 
bond  to  B.  as  an  advancement  to  his  dauffhter  in 
marriage:  Held,  B.  cannot  upon  these  facts, 
support  assumpsit  airalost  A.  for  money  paid,  laid 
out  and  expended,  by  him  for  A-'s  use,  or  any  of 
the  common  money  counts. 
Sane— Same.— To  maintain  assumpsit  for  money 
paid,  laid  out  and  expended,  money  or  some 
equivalent  for  money,  must  be  in  fact  paid. 

Assumpsit,  by  the  administratrix  of  Ellis 
against  Butterworth,  in  the  circuit  court  of 
Petersburg.  There  were  several  counts  in 
the  declaration,  but  all  of  them  were  gen- 
eral counts  in  indebitatus  assumpsit  The 
only  material  counts  were  counts  for  money 
paid,  laid  out  and  expended, — for  money 
lent  and  advanced,  by  Ellis  to  and  for  But- 
terworth,— for  money  had  and  received  by 
Butterworth  to  the  use  of  Ellis ;  and  a  count 
on  an  insimul  computassent  between  But- 
terworth and  Ellis.  Plea,  non  assumpsit. 
Upon  the  trial  of  the  issue,  the  defendant's 
counsel  filed  exceptions  to  an  opinion  of 
the  court,  by  which  it  appeared — 

That  the  plaintiff  proved,  that  Butter- 
worth, with  Ellis  as  his  surety,  had  ex- 
ecuted a  bond  to  one  Billups  for  423  dollars ; 
that  Ellis  afterwards  married  Billups's 
daughter,  and  Billups  gave  this  bond  to 
Ellis,  as  part  of  his  wife's  portion,  and  de- 
livered the  bond  to  him;  that  Ellis,  there- 
upon, charged  the  amount  of  the  bond  to 
Butterworth,  as  an  item  of  account  between 
Butterworth  and  him ;  and  that  it  was  to 
recover  that  amount  that  this  action  was 
brought:  whereupon  the  defendant  moved 
the  court  to  instruct  the  jury,  that  such 
proof  was  not  legal  and  competent  to  sup- 
port either  of  the  counts  in  the  declaration, 
unless  the  plaintiff  should  prove  an  actual 
payment  of   the    money    by  Ellis    to 

107  Billups  *on    account  of   the  bond,  or 
an  express  assumpsit  or  promise    of 

Butterworth  to  pay  the  same  to  Ellis,  after 
the  bond  by  Billups  was  given  to  him:  but 
the  cotu't  refused  to  give  the  instruction, 
and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff;  to  which  this  court,  upon  the  pe- 
tition of  the  defendant,  allowed  a  super- 
sedeas. 

Allison,  for  the  plaintiff  in  error. 

Spooner,  for  the  defendant. 

*See  monog-raphic  note  on  "Assumpsit**  appended 
to^Kennaird  v.  Jones,  9  Gratt.  188. 
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BROCKENBROUGH,  J.  I  strongly  in- 
cline to  the  opinion,  that  debt  would  still 
lie,  in  this  case,  on  the  bond,  in  the  name 
of  the  obligee  against  the  principal  obligor, 
although  the  bond  itself  was  given  and 
transferred  to  the  surety,  as  an  advance- 
ment on  his  marriage  with  the  obligee's 
daughter.  The  obligation  has  never  been 
discharged,  and  the  very  reason  why  it  was 
g^iven  and  transferred  to  the  son  in  law, 
was,  that  it  was  the  evidence  of  a  sub- 
sisting debt  due  from  the  principal  obligor 
to  the  obligee.  By  the  gift  and  transfer  an 
equitable  right  passed  from  the  obligee  to 
the  surety,  to  recover  the  money,  and  on  its 
recovery,  to  appropriate  it;  but  the  legal 
remedy  still  remained. 

If  m  this  I  should  be  wrong,  still  this  ac- 
tion seems  to  me  to  be  misconceived,  and  no 
recovery  can  be  had  on  either  of  the  counts 
of  the  declaration.  All  but  the  fourth  are 
out  of  the  question.  The  proof  does  not  fit 
any  one  of  them.  As  to  so  much  of  the 
fourth  count  as  charges  an  indebitatus  as- 
sumpsit for  money  paid,  laid  out  and  ex- 
pended, by  Ellis  to  Butterworth's  use,  the 
cases  of  Taylor  v.  Higgins,  3  East  169, 
and  Maxwell  v.  Jameson,  2  Barn.  &  Aid. 
51,  are  conclusive  to  shew,  that  it  is  not 
supported  by  proof  that  the  bond  was  trans- 
ferred to  the  surety,  although  the  consider- 
ation of  the  transfer  was  a  valuable  one, 
it  not  being  money,  or  an  equivalent  of 
the  same  character.  How  can  it  be 
108  *said,  that  money,  or  other  thing,  has 
been  paid  or  laid  out  by  Ellis  to  the 
use  of  Butter  worth?  The  obligee  Billups 
made  an  advancement  to  Ellis  of  the  bond 
in  which  he  was  bound  as  a  surety  for  But- 
terworth.  This  transfer,  as  between  the 
obligee  and  Ellis,  was  founded  on  the  val- 
uable consideration  of  marriage,  but  yet  it 
cannot  be  considered  without  a  singular 
perversion  of  terms,  as  any  thing  expended, 
or  laid  out,  or  paid  by  Ellis.  It  is  neither 
money,  nor  any  thing  convertible  into 
money.  If  the  giving  of  a  bond  with  a 
warrant  of  attorney  (as  was  done  in  the 
two  cases  above  referred  to)  will  not  sup- 
port the  action  for  money  paid,  laid  out  and 
ezx>ended;  and  the  receipt  of  East  India 
stock  will  not  support  the  action  for  money 
had  and  received  (as  was  the  case  in  Night- 
ingal  V.  Devjsme,  5  Burr.  2589) ;  much  less 
can  the  receipt  by  Ellis  of  an  unpaid  bond, 
as  an  advancement  from  the  obligee,  be  con- 
sidered as  a  payment  by  Ellis  to  the  use  of 
Butterworth,  or  as  any  thing  had  and  re- 
ceived by  Butterworth  to  the  use  of  Ellis. 

I  am  of  opinion,  that  the  judgment  be 
reversed,  the  verdict  set  aside,  and  the  cause 
remanded  to  the  circuit  snperiour  court. 
When  it  goes  back,  it  will  be  for  the 
plaintiff  to  decide,  whether  she  will  apply 
for  leave  to  file  a  special  count,  or  pursue 
some  other  course  for  the  recovery  of  the 
money. 

CARR,  J.  The  question  is.  Whether  this 
action  will  lie  against  the  principal  obligor 
in  a  bond,  for  the  surety  therein  bound,  to 
whom  the  obligee  has  given  the  bond,  on 
the  marriage  of  the  surety  with  his  daugh- 
ter, and  in  consideration  of  the  marriage? 
I  incline  to  think  it  may,  under  the  count 
for  money  paid  for  the  use  of  the  defendant. 
The    books    treat   this   action  of  assumpsit 


upon  a  contract  raised  by  law,  as  an  equi- 
table action ;  indeed,  as  almost  a  bill  in 
equity.  Lord  Mansfield,  in  Moses  v.  Mac- 
farlan,  2  Burr.  1008,  says,  **If  the  defendant 
be  under  an  obligation,   from  the  ties 

109  of  natural  justice  *to  refund,  the  law 
implies  a  debt,  and  gives  this  action, 

founded  in  the  equity  of  the  plaintiff's 
case,  as  it  were  upon  a  contract  (quasi  ex 
contractu,)  as  the  Roman  law  expresses  it.*' 
In  another  part  of  the  opinion,  he  says, 
**the  question  is,  whether  ex  aequo  et  bono 
the  defendant  ought  to  retain  the  money." 
I  know  very  well,  that  the  decision  of  the 
court  in  that  case  has  been  overruled  upon 
the  main  point;  but  I  do  not  consider  that 
as  impugning  the  general  doctrine  as  to  the 
action  of  assumpsit.  It  was  admitted  on  all 
hands,  that  if  the  surety  had  paid  money 
for  the  bond,  and  thus  become  the  owner, 
he  might  have  maintained  this  action. 
How  does  the  present  case  differ?  As  a 
consideration  for  the  marriage  of  Ellis  with 
hiff  daughter,  Billups  was  willing  to  give 
400  dollars :  this  bond  represented  that  sum ; 
and  he  passed  it  to  Ellis,  not  by  assign- 
ment but  transfer.  By  this  transfer,  the 
obligee  parted  with  the  bond,  which  con- 
stituted his  legal  evidence  of  the  debt,  and 
parted  also  with  his  equity  to  recover  the 
money.  So  far  as  regards  his  claim,  then, 
the  bond  was  discharged,  the  legal  title  ex- 
tinguished ;  he  could  not  sue  for  the  debt 
either  at  law  or  in  equity,  for  he  had  parted 
with  it  for  a  valuable  consideration,  which 
is  but  another  mode  of  saying  he  had  been 
paid  the  value  of  it.  Then,  if-  the  obligee 
was  satisfied  for  the  bond,  and  that  by  the 
surety,  what  difference,  ex  aequo  et  bono, 
can  it  make  to  the  obligor,  the  real  debtor, 
in  what  way  this  was  effected?  The  surety 
who  was  bound  with  him  for  his  debt,  has 
discharged  the  claim  of  the  obligee  against 
him.  Has  not  the  surety  hereby  acquired, 
ex  aequo  et  bono,  a  claim  upon  him  for  this 
sum?  And  how  he  is  to  recover  it?  He  has 
possession  of  the  bond,  but  no  legal  title  to 
it:  he  cannot  sue  on  it  in  his  own  name. 
If  it  were  admitted,  that  he  might  sue  in 
the  name  of  the  obligee  (of  which  I  am  by 
no  means  clear,  that  claim  being  satisfied 
by  the  transfer),  still  this  shews  that  he  is 
asserting  an  equitable  claim,    in  the 

110  name  of  another,  *forhis  own  benefit, 
and    under   the  awkward  predicament 

of  being  the  beneficial  plaintiff,  while  he  is 
a  nominal  defendant.  Where  is  the  differ- 
ence in  reason  or  law,  in  suffering  him  to 
prosecute  his  claim  in  this  equitable  action? 
Can  it  prejudice  the  defendant  in  his  de- 
fence? On  the  contrary,  lord  Mansfield 
says,  **It  is  the  most  favourable  way  in 
which  he  can  be  sued:  he  can  be  liable  no 
further  than  the  money  he  has  received, 
and  against  that  he  may  go  into  every 
equitable  defence  upon  the  general  issue ; 
he  may  claim  every  equitable  allowance; 
he  may  prove  a  release  without  pleading  it; 
in  short,  he  may  defend  himself  by  every 
thing,  which  shews  that  the  plaintiff,  ex 
aequo  et  bono,  is  not  entitled  to  the  whole  of 
his  demand,  or  any  part  of  it."  He  cannot 
be  subject  to  another  recovery  on  the  bond ; 
for  it  makes  a  part  of  this  case,  that  the 
bond  has  been  given  to  the  plaintiff,  and 
the  bond  itself  makes  a    part  of  the  partic- 
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ular,  and  can  never  be  withdrawn  from  the 
record. 

The  cases  of  Taylor  v.  Hif^gins  and  Max- 
well V.  Jameson  certainly  seem  to  shew, 
that  where  a  surety  has  taken  in  the  first 
bond,  not  by  actual  payment,  but  by  ex- 
ecuting a  new  bond,  to  which  the  principal 
is  no  party,  he  can  not  before  paying  this 
new  bond,  support  an  action  for  money  paid 
to  the  defendant's  use,  against  his  princi- 
pal. I  admit  that  those  cases  are  applica- 
ble to  the  present,  unless  there  be  something 
in  the  distinction  I  am  about  to  state.  In 
those  cases,  there  had  been  no  actual  or 
virtual  payment;  and  it  might  not  seem 
equitable,  that  the  surety  should  coerce  from 
his  principal  a  sum  of  money,  when  it 
might  happen  that  he  never  would  pay  a 
cent  for  him.  Thus  Bayley,  J. ,  says,  *  *Then 
as  the  authorities  difter,  it  becomes  neces- 
sary to  look  to  the  reason  of  the  thing.  No 
money  has  yet  come  out  of  the  plaintiff's 
pocket,  and  non  constat  that  any  ever  will ; 
for  if  he  recovers  from  the  defendant  in'  the 
present  action,  still  it  is  possible  that  he 
may  never  pay  it  over  to  Batson  &  Co. 
Then,  the  period  of  time  at  which  his 
111  remedy  ^against  the  defendant  shall 
commence,  has  not  yet  arrived.  *  *  And 
Holroyd,  J.,  says,  **In  order  to  support  this 
action,  the  clebt  must  have  been  extin- 
guished, either  by  an  actual  or  a  virtual 
payment  of  the  money  by  the  plaintiff  to 
the  defendant's  use."  Now,  has  not  the 
plaintiff  here,  virtually  at  least,  paid  the 
amount  of  the  bond  to  the  obligee  by 
the  marriage,  in  consideration  of  which  the 
obligee  gave  it  to  him?  It  surely  cannot  be 
said  of  him,  that  he  has  paid  no  value  for 
the  bond,  and  non  constat  that  he  ever  will : 
he  has  paid  all  that  he  was  bound  to  pay ; 
and  that  to  the  perfect  satisfaction  and  ex- 
tinguishment of  the  claim  of  the  obligee. 

CABELL,  J.  I  am  of  opinion,  that  this 
judgment  must  be  reversed.  The  evidence 
offered  in  support  of  the  count  for  money 
paid,  laid  out  and  expended,  was  improperly 
admitted.  The  facts  disclosed  by  that  evi- 
dence, do  not  prove  a  payment  of  the  bond, 
either  actual  or  virtual ;  for  they  were  not 
intended,  by  any  of  the  parties,  to  have 
that  operation.  The  bond  was  not  given 
up  as  a  discharged  bond ;  it  was  given  as 
an  advancement  to  Ellis,  the  surety  in  the 
bond.  The  delivery  of  it  to  him,  with  that 
view,  must  be  regarded  as  an  assignment 
in  equity  of  the  obligee's  interest  therein, 
so  as  to  enable  him  to  recover  the  amount 
from  the  principal  obligor,  provided  he 
should  be  able  to  pay  it.  Whether  he  is  to 
recover  it  by  a  bill  in  equity,  or  by  a  suit 
at  law,  in  the  name  of  the  obligee,  is  not 
now  the  question.  It  is  sufficient  for  the 
present,  to  say,  that  he  has  not  paid  the 
bond  in  any  manner,  and  therefore  cannot 
have  the  action  for  money  paid,  laid  out 
and  expended.  If  Ellis  had  given  any 
thing  for  the  bond,  with  the  intention  of 
discharging  it,  and  it  had  been  received  as 
a  discharge  by  the  obligee,  whether  the 
thing  given  were  money,  property,  work 
and  labour,  or  the  consideration  of  mar- 
riage, then,  I  think,  he  might  have  main- 
tained the  action  for  money  paid  and 
112  advanced.  *Starkie  has  truly  stated 
the  doctrine  of  the   law,  as  the  result 


of  the  cases,  that  the  plaintiff  may  shew 
an  actual  payment  of  money,  or  its  equiva- 
lent. 2  Stark.  Law  Ev.  part  4,  p.  99.  The 
cases  of  Taylor  v.  Higgins  and  Maxwell  v. 
Jameson,  are  not  at  all  inconsistent  with 
this  position.  In  those  cases,  the  plaintiff 
shewed  no  payment,  either  of  money  or  its 
equivalent,  but  only  a  security  for  future 
payment;  and  the  decision  turned  on  this 
ground.  Every  body  must  see  the  difference 
between  an  actual  payment,  either  in 
money,  in  property,  or  in  any  other  valua- 
ble consideration,  and  a  mere  bond  or  secu- 
rity for  future  payment.  The  latter  is,  in 
itself,  not  a  present  payment,  either  actual 
virtual,  and  it  may  never  be  paid.  The 
former  is  a  present  and  an  actual  dis- 
charge of  a  money  obligation  due  from  the 
defendant;  and  that  discharge  being  ef- 
fected by  a  payment  made  by  the  plaintiff, 
in  money,  or  in  money's  equivalent,  entitles 
him  to  the  benefit  of  this  equitable  action. 
These  remarks  are  not  necessary  for  the  de- 
cision of  this  case;  but  I  have  thought 
proper  to  make  them,  in  order  to  prevent  a 
misconception  of  my  views  on  an  important 
principle  of  the  law. 

BROOKE,  J.  I  think  the  evidence  stated 
in  the  bill  of  exceptions,  ought  not  to  have 
been  allowed  to  go  to  the  jury  upon  any  of 
the  counts  in  the  declaration.  It  was  in- 
sisted, that  it  was  proper  evidence  upon 
the  count  for  money  paid,  laid  out  and  ex- 
pended. It  is  true,  the  action  of  indebitatus 
assumpsit  has  been,  since  the  case  of  Moses 
V.  Macfarlan,  considered  in  some  respects 
an  equitable  action ;  but  lord  Mansfield's 
doctrine,  in  that  case,  has  never  been  car- 
ried so  far  as  to  make  it  a  substitute  for  a 
special  action  on  the  case,  or  a  bill  in 
equity.  Some  of  the  cases  are  cited  in 
Taylor  v.  Higgins;  where  lord  Ellen- 
borough,  alluding  to  the  cases  in  which 
payment  by  a  note  or  bill  of  exchange,  had 
been  held  to  be  an  equivalent  to  a  payment 

in  money,  and  proper  to  support, 
113      *a    money    count,     said — *' Supposing 

even  the  case  of  a  note  of  hand  or  bill 
of  exchange,  as  the  current  representative 
of  money,  to  have  been  rightly  decided, 
still  this  security,  consisting  of  a  bond  and 
warrant  of  attorney,  is  not  the  same  as  that, 
and  is  nothing  like  money."  In  Maxwell 
V.  Jameson,  the  payment  \?y  the  surety, 
consisted  in  a  bond  by  him  executed  and  a 
warrant  of  attorney,  which  were  received 
by  the  creditor  as  a  satisfaction  of  the  debt ; 
yet  this  was  not  held  sufficient  to  support  a 
money  count.  Now,  in  the  case  before  us, 
though  marriage  is  a  valuable  considera- 
tion, and  Ellis  had  in  that  way  paid  it  off, 
yet  this  was  nothing  like  a  payment  of 
money.  I  think  it  right  to  adhere  to  the 
principle  of  Taylor  v.  Higgins;  namely, 
that  the  payment  of  some  equivalent 
for  money,  some  current  representative  of 
money,  will  alone  suffice  for  a  payment  of 
money.  If  we  go  further,  and  admit  what, 
in  a  special  action  or  in  a  suit  in  equity, 
might  be  considered  as  a  virtual  payment, 
to  support  a  general  money  count,  there 
will,  in  most  cases,  be  a  surprize  on  the  de- 
fendant. I  think  the  judgment  must  be  re- 
versed. 

TUCKER,  P.     I  am  of  opinion,  that  this 
action   cannot   be  maintained.     I  am  by  no 
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means  certain,  that  the  bond  is  to  be  con- 
sidered as  discharged  by  the  gift  of  it  to 
Kllis  one  of  the  obligors,  even  for  valuable 
consideration ;  for  I  find  it  said,  that  if  a 
bond  be  delivered  up  to  be  cancelled,  and  it 
comes  again  into  the  hands  of  the  obligee, 
he  may  maintain  an  action  upon  it,  and  the 
defendant  can  only  be  relieved  in  equity ; 
Shep.  Touchst.  70.  Moreover,  the  gift,  in 
this  case,  was  certainly  with  no  design  to 
vacate  the  bond.  But  admitting  the  remedy 
on  the  bond  is  gone,  still,  upon  the  facts 
of  the  case,  and  under  the  counts  in  this 
declaration,  the  action  is  not  sustainble. 
The  count  for  money  paid,  laid  out  and  ex- 
pended, is  not  supported  by  proof  that  the 
bond  had  been  discharged  by  the  val- 

114  uable     consideration    *of    marriage. 
The    proof  does   not  correspond  with 

the  allegation ;  and  notwithstanding  the 
very  great  and  increasing  liberality  of  the 
courts  in  supporting  the  equitable  action 
of  assumpsit,  it  is  laid  down,  that  the  count 
for  money  paid  can  only  be  supported  by 
proof  of  an  actual  payment  of  money  or  its 
equivalent.  See  2  Stark.  £v.  part  4,  p.  99, 
and  the  authorities  there  cited,  and  Brooks 
V.  Scott's  ex'or,  2  Munf.  344.  And  this 
equivalent  must  be  some  current  representa 
tive  of  money.  The  case  of  Taylor  v.  Hig- 
g^ins  seems  to  me  peculiarly  apposite.  That 
was  the  case  of  a  surety,  who  had  given  to 
the  creditor  a  new  bond  and  warrant  of  at 
tomey  for  the  debt  in  which  he  had  been 
bound  as  surety,  which  new  bond  was 
proved  to  have  been  accepted  as  payment 
and  satisfaction  of  the  old  debt.  He  there- 
apon  sued  the  principal,  and  offered  this  as 
evidence  of  money  paid,  laid  out  and 
expended.  The  court,  after  considering 
the  cases  of  Barclay  v.  Gouch,  2  Esp. 
Rep.  571,  and  Israel  v.  Douglass,  1  Hen. 
Blacks.  239,  (which  had  been  cited,  and 
which  they  seem^nl  to  disapprove)  was  of 
opinion,  that  the  evidence  did  not  support 
the  action.  Lord  Ellenborough  said — 
*•  There  is  no  pretence  for  considering  the 
giving  this  new  security,  as  so  much  money 
paid  for  the  defendant's  use.  Supposing 
even  the  case  of  the  note  of  hand  or  bill  of 
exchange,  as  the  current  representative  of 
money,  to  have  been  rightly  decided,  still 
this  security,  consisting  of  a  bond  and  war- 
rant of  attorney,  is  not  the  same  as  that, 
and  is  nothing  like  money."  Still  less  can 
it  be  said,  that  a  gift  in  consideration  of 
marriage  is  equivalent  to  the  payment  of 
money.  For  we  see  that  the  fact  of  the 
complete  discharge  of  the  bond  by  a  valuable 
consideration,  does  not  suffice,  unless  it  be 
paid  ofF  in  money  or  something  of  the  like 
kind.  If  the  consideration  be  not  such, 
though  the  discharge  may  give  a  right  of 
action,  yet  the  declaration  should  be  special, 
setting  forth  the  actual  consideration. 

115  *In  this  case,  the  attempt  to  sustain 
the  general  count  for  money  paid,  by 

proof  of  payment  by  marriage,  is  certainly 
going  farther  than  any  former  case ;  and  I 
do  not  think  it  can  be  sustained,  without 
an  entire  departure  from  those  rules  which 
have  long  been  established  for  the  govern- 
ment of  actions.  In  the  case  of  Nightingal 
T.  Devisme,  it  was  decided  by  lord  Mans- 
field himself,  the  great  patron  of  the  action 
for  money  had  and  received,   that  that  ac- 
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tion  would  not  lie  for  stock  received  to  the 
use  of  the  party,  though  an  action  properly 
framed  would  lie  upon  an  assumpsit  to  de- 
liver stock.  And  in  a  case  decided  in  a 
sister  state,  it  has  been  ruled,  that  a  count 
for  money  paid,  will  not  lie  where  property, 
not  money,  has  been  paid.  Lucket  v.  Bo- 
hannon,  3  Bibb  378. 
Judgment  reversed. 


116      *Henrico  Justices,  at  the  Relation  of 
Craddock  v.  Turner's  Adm'x. 

February,  1885.  Rlcbmond. 

(Absent  Bbockbnbrough,*  J.) 

Bxecutoraand  Administrators— Waste  by  Husband  of 
Bxecntrlx— Debts  of  Decedents— Dlflrnlty  of.t— A  man 

marries  a  feme  executrix  or  administratrix,  and 
so  being-  executor  or  administrator  in  his  wife's 
rlg-ht,  administers  the  estate  and  wastes  the  assets 
of  her  testator  or  Intestate,  and  then  dies,  leav- 
ing- the  feme  executrix  or  administratrix  him  sur- 
viving: Held,  the  waste  committed  by  the  husband 
during- the  coverture,  does  not  constitute  a  debt 
due  from  him  to  the  testator's  estate,  which  Is 
entitled  to  preference  In  the  administration  of 
his  own  estate,  over  his  own  proper  debts,  under 
the  sUtute  1  Rev.  Code,  ch.  104,  S  60.  Dissentiente, 
TUCKBB,  P. 
5ame- Judgment  against— Bffect  on  Surety.^— A  ver- 
dict and  judg-ment  asralnst  an  executor  or  admin- 
istrator are  not  concltisive  evidence  ag-ainst  his 
surety:  nor  are  they  conclusive  even  ag-ainst  the 
party  ag-ainst  whom  they  are  rendered,  unless 
they  are  pleaded  as  an  estoppel:  per  Tuckbb.  P. 

John  Turner  married  Susan  Dowles,  who 
was  the  relict  and  executrix  of  William 
Dowles,  and  during  the  coverture  adminis- 
tered the  estate  of  William  Dowles  in  her 
right ;  and  then  died,  leaving  his  wife  Susan 
him  surviving,  and  appointing  her  his  ex- 
ecutrix. She  qualified  as  executrix  of  her 
second  husband  John  Turner,  and  executed 


*He  decided  the  cause  in  the  circuit  court,  hold- 
ing- there,  the  opinion  held  by  the  president  here,  on 
the  first  point 

tSee  monographic  noU  on  "Debts  of  Decedents" 
appended  to  Shores  v.  Wares,  1  Rob.  1. 

judgment  against  Principal  -Effect  on  Surety.— In 
State  V.  Nutter,  44  W.  Va.  8».  80  S.  E.  Rep.  »,  the 
court  said:  "I  think  that  in  this  state  a  judgment 
against  a  principal  does  bind  the  surety,  as  a  gen- 
eral rule.  Blgelow,  Estop.  145:  Craddock  v.  Tttmer,  6 
Leiqh  116;  Munford  v.  Overseers  of  Poor,  2  Rand. 
(Va.)  818;  Jacobs  v.  Hill,  2  Leigh  808;  Black,  Judgm. 
S  586.  These  cases  overrule  Baker  v.  Preston.  Gil- 
mer 235.  There  Is  high  authority,  however.  In  favor 
of  the  conclusiveness  of  a  judgment  against  the 
principal  upon  the  sureties.  Stovall  v.  Banks,  10 
Wall.  688;  Blgelow.  Estop.  146,  note  2."  The  princi- 
pal case  is  cited  and  approved  in  Douglass  v.  Fagg, 
8  Leigh  B06.  See  generally,  monographic  note  on 
"Judgments**  appended  to  Smith  v.  Charlton.  7 
Gratt.  426. 

Pleading— Former  Judgment— Estoppel.— A  former 
judgment  set  up  by  plea  is  conclusive,  but  if  it  is 
only  relied  on  in  evidence,  the  jury  are  not  estopped 
by  it,  but  must  find  their  verdict  upon  the  whole 
evidence,  and  may  find  against  the  former  judg- 
ment. Chesapeake,  etc..  R.  Co.  v.  Rlson.  09  Va.  84. 
87  S.  E.  Rep.  826,  citing  Cleaton  v.  Chambllss,  6  Rand. 
94:  Craddock  v.  Turner,  6  Leigh  189:  Carroll  Co.  v. 
ColUei ,  22  Gratt  809;  Hayes  v.  Association,  76  Va.  281. 
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a  bond  for  the  due  administration  of  his 
estate,  in  which  Martin  Turner  and  Benja- 
min Smith  were  bound  as  her  sureties. 
Susan  Turner  thus  represented  both  the  es- 
tate of  her  first  husband  Dowles,  and  that 
of  her  second  husband  John  Turner. 

Craddock  brought  an  action  of  assumpsit 

against  her  as  the  executrix  of  John  Turner, 

upon  promises  of  that  testator,  to  which  she 

pleaded  non  assumpsit  bj  her  testator,  and 

plene  administravit  of  his  estate ;  but 

117  the  jury  *finding  against  her  on  both 
issues,  rendered  a  verdict  for  Crad- 
dock for  230  dollars  with  interest  Ac.  and 
judgment  was  entered  for  him,  accordingly, 
against  the  defendant  de  bonis  propriis. 
On  this  judgment  a  fieri  facias  was  sued 
out,  and  returned  nulla  bona. 

And  then,  Craddock  brought  an  action  of 
debt,  in  the  circuit  court  of  Hanover  on  the 
executorial  bond  executed  by  Susan  Turner 
and  her  sureties,  for  her  due  administration 
of  John  Turner's  estate,  in  the  name  of  the 
justices  of  Henrico,  against  the  administra- 
trix of  Martin  Turner,  one  of  the  sureties 
in  the  bond ;  setting  forth,  in  his  declara- 
tion, the  bond  and  the  condition  thereof, 
and  alleging  as  a  breach  of  the  condition, 
that  assets  of  John  Turner's  estate  sufficient 
to  pay  the  amount  of  his  judgment  against 
it,  came  to  the  hands  of  Susan  Turner  the 
executrix,  and  that  she  did  not  apply  them 
to  satisfaction  of  the  judgment,  but  wasted 
them. 

The  defendant  pleaded  conditions  per- 
formed by  Susan  Turner  the  administratrix, 
on  which  an  issue  was  made  up.  There 
was,  besides,  much  special  pleading,  but  it 
is  only  necessary  to  state  one  other  of  the 
defendant's  pleas,  and  the  proceedings  upon 
it.  That  was  a  plea  in  bar,  alleging,  in 
substance,  that  John  Turner  having  mar- 
ried Susan  Dowles  relict  and  administratrix* 
of  William  Dowles  deceased,  and  having  so 
become  administrator  of  Dowles' s  estate  in 
right  of  his  wife,  and  having  accordingly 
taken  upon  himself  the  administration  of 
Dowles' 8  estate,  received  assets  thereof  to 
the  amount  of  524  dollars,  which  he  failed 
to  account  for  and  pay  over,  and  wasted, 
and  so  died  indebted  to  Dowles' s  estate  to 
that  amount;  and  that  Susan  Turner  ad- 
ministratrix of  John  Turner  had  fully  ad- 
ministered all  the  assets  of  his  estate  which 
came  to  her  hands,  except  assets  to  the 
value  of  524  dollars ;  that  is,  not  more  than 
enough  to  pay  and  satisfy  the  debt  due 

118  from  John  Turner,   as  ^^administrator 
in  his   lifetime  of  Dowles's  estate,  to 

that  estate. 

To  this  plea,  the  plaintiffs  replied,  that 
in  the  suit  brought  by  Craddock  against 
Susan  Turner  as  executrix  of  John  Turner, 
it  was  ascertained  by  the  verdict  of  the  jury 
and  the  judgment  of  the  court,  that  she  had 
not  fully  administered  the  estate  of  that 
testator,  and  that  assets  of  that  estate  suffi- 
cient to  satisfy  the  judgment,  had  come  to 
her  hands,  as  appeared  by  the  record  of 
that  suit — which  was  set  out  in  the  plea,  in 
haec  verba — and  so  the  plea,  without  plead- 
ing  this  matter  byway  of  estoppel,  averred, 
that    assets    came    to    the    hands  of  Susan 


•So  In  the  record.  Throuurhout  the  pleadinff8,  the 
words  executor  and  administrator  are  used  as  con- 
vertible terms.— Note  in  Orlsrlnal  Edition. 


Turner,  of  her  testator  John  Turner's  es- 
tate, sufficient  to  pay  the  amount  of  Crad- 
dock's  judgment;  concluding  with  a 
verification.  The  court  rejected  this  repli- 
cation as  naught. 

And  then  the  plaintiffs  put  in  another 
replication,  stating,  that  though  John 
Turner  did  marry  Susan  Dowles,  and  so, 
during  the  coverture,  became  administrator 
with  her  of  William  Dowles's  estate,  and 
did  in  his  lifetime  receive  and  become 
chargeable  for  assets  of  Dowles's  estate  to 
a  large  amount,  to  wit,  &c.  yet  no  judgment 
or  decree  for  the  same  was  ever  rendered 
against  John  Turner  and  Susan  bis  wife, 
or  either  of  them,  in  his  lifetime,  or  against 
her  since  his  death ;  and  John  Turner  died 
leaving  his  wife  Susan  him  surviving;  and 
she  was  and  still  is  the  administratrix  of 
William  Dowles,  legally  and  solely  charge- 
able with  and  responsible  for  the  assets  of 
Dowles's  estate,  which  came  to  her  hands, 
or  to  the  hands  of  Turner  during  his  cov- 
erture with  her,  to  be  administered. 

To  this  replication,  there  was  a  general 
demurrer  by  the  defendant,  and  joinder. 

The  court  held,  that  the  law  on  the  de- 
murrer was  for  the  defendant,  and  accord- 
ingly gave  judgment  for  her;  to  which  this 
court,    on    the  petition  of  the  relator  of  the 

plaintiffs,  allowed  a  supersedeas. 
119  *The  cause  was  argued  here,  by 
Lyons  for  the  plaintiffs  in  error,  and 
Daniel  for  the  defendant.  The  argument 
turned,  mainly,  on  the  construction  and 
effect  of  the  statute,  1  Rev.  Code,  ch.  104, 
i  60,  p.  389,  which  provides,  that  **the  execu- 
tors or  administrators  of  a  guardian,  of  a 
committee,  or  of  any  other  person,  who  shall 
have  been  chargeable  with,  or  accountable 
for,  the  estate  of  a  ward,  an  idiot  or  a  lu- 
natic, or  the  estate  of  a  dead  person,  com- 
mitted to  their  testator  or  intestate  by  a 
court  of  record,  shall  pay  so  much  as  shall 
be  due  from  their  testator  or  intestate,  to 
the  ward,  idiot  or  lunatic,  or  to  the  legatees, 
or  persons  entitled  to  distribution,  before 
any  proper  debt  of  their  testator  or  intes- 
tate." And  the  question  was.  Whether  this 
provision  embraces  the  case  of  the  admin- 
istration of  the  estate  of  a  decedent,  who, 
having  married  an  executrix  or  adminis- 
tratrix, and  so  become  charged  with  the 
administration  in  her  right,  during  the 
coverture,  dies  indebted  to  the  estate  of  her 
testator  or  intestate,  leaving  her  surviving 
him? 

CARR,  J.  In  deciding  on  the  correctness 
of  the  judgment  of  the  circuit  court,  on  the 
demurrer  to  the  plaintiffs'  replication,  we 
must  look  back  to  the  defendant's  plea,  and 
inquire  whether  it  is  a  good  one.  If  it  be 
so,  it  must  be  under  the  provision  of  the 
60th  section  of  the  statute  of  wills,  in- 
testacy and  distribution ;  which  regulates 
the  course  of  administration  of  the  estate 
of  a  testator  or  intestate,  to  whom,  in  his 
lifetime,  the  estate  of  another  decedent  had 
been  ** committed  by  a  court  of  record." 
The  words  of  the  section  are  clear  and  un- 
ambiguous, when  we  take  them  in  connec- 
tion with  the  arrangements  and  provisions 
of  the  prior  clauses  of  this  same  statute. 
It  first  declares  what  courts  shall  have  power 
to  hear  and  determine  controversies  testa- 
mentary, and  to  examine  and  take  proof  of 
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wills,   and   grant  certificates  thereof; 

120  namely,  the  superiour  *court8  of  law, 
and  the  county  and  corporation  courts, 

within  their  respective  jurisdictions:  then 
it  prescribes  the  rules  by  which  they  are  to 
be  governed;  how  wills  shall  be  proved, 
and  administration  granted;  how  the  ex- 
ecutor or  administrator  shall  make  oath, 
and  give  bond  and  surety;  the  form  of  the 
condition  of  this  bond  is  set  out  at  large ; 
and  so  solicitous  is  the  law,  with  regard  to 
the  security  to  be  given,  that  it  declares, 
that  if  any  court  shall  grant  a  certificate 
for  obtaining  administration  of  a  dead 
person's  estate,  without  taking  good  secu- 
rity for  the  same  Ac.  the  justices  of  the 
court,  then  sitting,  shall  be  answerable  to 
the  persons  injured  Ac.  for  all  loss  occa- 
sioned thereby.  After  all  these,  and  many 
other  provisions,  comes  this  60th  section, 
providing,  in  effect,  that  debts  due  from 
executors,  to  the  estates  of  dead  persons, 
committed  to  them  by  any  court  of  record, 
shall  be  paid  before  their  own  debts.  Hav- 
ing the  whole  scheme  of  the  law  before  us, 
we  see  at  once,  what  is  meant,  by  com- 
mitting administration  by  a  court  of  record. 
It  is  clear,  that  the  case  made  by  the  plea, 
ia  not  within  the  literal  meaning  of  the 
statute;  for  it  needs  no  argument  to  prove, 
that  the  estate  of  W.  Dowles  was  never 
committed  to  John  Turner  by  a  court  of 
record.  We  must  recollect  too,  that  this 
provision  of  our  statute,  is  not  declaratory 
of  the  common  law,  but  in  derogation  of  its 
principles,  and  in  derogation  too  of  the 
rights  of  the  fair  creditors  of  the  executor 
himself,  a  class  highly  favoured  in  law. 
These  considerations  are  stated,  as  shew- 
ing, that  we  ought  not  to  extend  this 
section  beyond  cases  clearly  within  its 
meaning  and  mischief. 

Is  the  present  such  a  case?  The  object 
of  the  statute  was,  that  for  the  true  and 
faithful  administration  of  every  dead  per- 
son's estate,  there  should  be  a  bond  with 
good  surety  executed;  and  that  all  debts 
coming  within  this  bond  should  be  payable 
before  the  executor's  own  debts.  '  The 

121  estate  of  W.  Dowles  was,  under  *this 
law,    committed    to    his    widow,    and 

she  executed  a  bond  with  good  surety  for 
the  due  administration  thereof,  whether  by 
herself,  or  by  her  agents.  This  bond  was 
not  cancelled  by  her  marriage :  it  is  to  this 
day  in  full  force  and  effect.  Did  Turner 
on  his  marriage,  give  any  bond  as  admin- 
istrator? No;  and  there  was  no  occasion 
for  it,  unless  the  sureties  bound  in  her  bond 
had  demanded  new  security,  and  shewn  a 
proper  case  for  it;  because  the  bond  and 
security  given  by  her  comprehended  all 
waste  of  the  estate,  whether  committed  by 
her  before  her  second  marriage,  by  the  sec- 
ond husband  during  coverture,  or  by  herself 
after  his  death.  A  full  administration  was 
committed  to  her;  and  sire  and  her  sureties 
are  liable  for  the  proper  administration  of 
the  whole  assets.  Here,  then,  is  all  the 
security,  which  the  law  contemplated,  for 
the  waste  stated  in  the  plea  to  have  been 
committed  by  John  Turner,  of  the  estate  of 
W.  Dowles;  a  security  under  the  bond  of 
W.  Dowles's  administratrix,  not  under  the 
bond  of  John  Turner's  executrix. 
How  is  the  law   settled   in    England,    in 


case  of  waste  done  by  the  husband  of  an 
executrix?  In  Munson  v.  Bourn,  Cro. 
Car.  519,  the  court  said,— **If  a  man  takes 
an  executrix  to  wife,  and  waste  the  goods, 
it  is  a  devastavit  in  the  feme;"  and  Jones 
said,  **if  there  be  a  recovery  against  baron 
and  feme,  in  the  life  of  the  feme,  if  the 
baron  survive  the  feme,  he  shall  be  charged, 
and  also  if  the  feme  survive,  she  shall  be 
charged ;  but  if  the  recovery  be  not  against 
the  baron  and  feme  in  the  life  of  the  feme, 
and  she  dies,  the  baron  shall  not  be 
charged;"  and  with  this  Brampston,  chief 
justice,  agreed.  I  find  the  same  law  laid 
down  in  2  Com.  Dig.  Baron  and  Feme,  2 
B.  2  C.  pp.  237-8,  and  further  it  is  stated, 
from  a  case  in  1  Roll.  351,  that  if  there 
be  a  judgment  against  husband  and  wife 
as  executrix,  ut  de  bonis  testatoris,  and 
upon  fi.  fa.  thereupon,  the  sheriff  returns 
devastavit,  and  the  wife  dies  before 
judgment  against  them   de  bonis  pro- 

122  *priis,      the     husband    shall    not    be 
charged"    (to   which    a    dubitatur   is 

added,  whether  by  the  reporter,  or  by 
whom,  I  do  not  know).  **So,  if  there  be  a 
judgment  against  husband  and  wife  as  ex- 
ecutrix, and  the  wife  dies,  debt  does  not 
lie  against  the  husband,  upon  a  suggestion 
that  he  converted  the  goods  of  the  testator 
to  his  proper  use;"  for  which  Lutw.  674, 
is  cited.  In  4  Vin.  Abr.  Baron  and  Feme, 
E.  a,  b,  pp.  128-9,  I  find  the  law  laid  down 
in  the  same  way ;  and  in  later  books,  the 
law  is  considered  as  so  settled ;  all  agree- 
ing, that  though  the  husband  of  an  execu- 
trix commit  waste,  yet  if  he  die  before  any 
judgment  against  him,  his  estate  is  dis- 
charged at  law,  there  being  no  form  of  ac- 
tion in  which  it  can  be  charged.  And  this, 
as  a  part  of  the  common  law,  unchanged 
by  any  statute  of  ours,  I  consider  to  be  the 
existing  law  of  the  state. 

Let  us  examine  what  is  the  effect  of  this 
state  of  the  law,  upon  the  plea  of  the  de- 
fendant. She  is  the  representative  of  Mar- 
tin Turner,  one  of  the  sureties  to  the  bond 
of  the  executrix  of  John  Turner.  Now,  we 
all  know,  that  these  sureties  being  bound 
by  the  bond  alone,  are  chargeable  only  so 
far  as  they  have  undertaken  by  that  bond 
for  the  executrix.  How  far  is  that?  The 
condition  of  the  bond  tells  us.  They  un- 
dertake, substantially,  that  the  executrix 
shall  administer  the  estate  according  to 
law,  paying  the  debts  and  legacies,  so  far 
as  the  goods,  chattels  and  credits  extend, 
and  the  law  shall  charge  her.  Did  the  law 
charge  the  executrix  of  John  Turner  to  pay 
the  524  dollars,  which  he  had  converted  to 
his  own  use,  of  the  estate  of  W.  Dowles?  I 
have  shown  that  it  did  not,  because  no  dev- 
astavit being  fixed  upon  him  in  his  life, 
his  estate  was  discharged,  by  the  settled 
course  of  legal  decisions;  and  the  adminis- 
tratrix of  W.  Dowles  and  her  sureties  were 
liable.  It  seems  to  follow,  then,  that  the 
sureties  of  John  Turner's  executrix  never 
undertook  for  this  debt,  and  are  in  nowise 
liable  for  it.     If  so,   this  plea  cannot 

123  be  good,  which  *states  it  to  be  a  debt 
for  which  the   sureties    not   only    are 

liable,  but  liable  in    preference  to  a  debt  of 
the  highest  dignity,  due  from  John  Turner 
himself. 
But  it  is  said,    that    though   the  estate  of 
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John  Turner  be  not  chargeable  at  law,  a 
court  of  equity  will  follow  it  into  the  hands 
of  his  representative,  and  make  her  account 
for  the  actual  amount  received  by  John 
Turner  of  the  estate  of  W.  Dowles.  I  ad- 
mit, this  is,  to  the  fullest  extent,  laid  down 
by  lord  Redesdale,  in  Adair  v.  Shaw,  1 
Sch.  A  Lef.  263,  4,  and  the  cases  he  refers 
to.  But  this  will  not  support  this  plea. 
For,  so  far  from  shewing  it  to  be  a  debt  of 
the  first  dignity,  and  payable  before  any 
debt  of  John  Turner's  own,  this  shews  it 
not  even  to  be  a  simple  contract  debt,  but 
a  mere  equity.  Lord  Redesdale  declares, 
repeatedly,  that  there  is  no  remedy  at  law 
for  such  a  debt.  How  then  could  it  stand 
in  the  way  of  a  debt  due  from  Turner's  ex- 
ecutrix, by  judgment  against  her,  falsify- 
ing her  plea  of  fully  administered,  and  a 
fi.  fa.  on  that  judgment  returned  nulla 
bona?  But  though  in  equity,  the  estate  of 
John  Turner  is  liable  for  as  much  as  he  re- 
ceived of  the  estate  of  Dowles,  that  equity 
does  not  affect,  in  the  slighest  degree,  the 
sureties  to  the  bond  which  the  executrix 
gave.  They  have  received  no  part  of  John 
Turner's  estate.  You  can  raise  no  equity 
against  them.  They  undertook  that  she 
should  pay  the  debts  and  legacies  so  far  as 
the  goods  and  chattels  extended,  and  the 
law  charged  her.  The  law  did  not  charge 
her  to  pay  this  debt ;  and  we  know  it  is  a 
settled  rule,  that  equity  will  never  charge 
sureties,  further  than  the  law  makes  them 
liable.  Upon  every  principle,  then,  I  am 
of  opinion,  that  this  defendant  could  not 
defend  herself  by  pleading  this  waste  of 
John  Turner  of  the  estate  of  Dowles;  and 
that  the  judgment  must  be  reversed,  the 
special  plea  of  the  defendant  and  all  the 
proceedings  on  it  set  aside,  and  the  cause 
remanded  for  further  proceedings. 

CABELL  and  BROOKE,  J.,  con- 
curred. 
124  *TUCKER,  P.  As  I  have  the  mis- 
fortune in  this  case,  to  differ  from 
my  brethren,  I  must  be  permitted  to  assign 
at  large  the  considerations  which  weigh 
with  me.  In  doing  so,  I  shall  not  find  it 
necessary  to  examine  the  objections  which 
have  been  made  to  the  declaration,  as  I  am 
of  opinion,  that,  without  adverting  to  them, 
the  judgment  of  the  circuit  court  is  clearly 
sustainable. 

The  action  is  instituted  upon  the  admin- 
istration bond  against  the  administratrix 
of  a  surety,  and  sets  forth  a  judgment  and 
return  of  nulla  bona,  obtained  against 
Susan  Turner  the  administratrix  of  John 
Turner  deceased,  a  copy  of  which  judgment 
and  execution  are  produced,  though  a 
profert  is  not  made  of  the  whole  proceed- 
ings. In  the  original  suit  it  appears  by 
the  pleadings,  that  the  administratrix  had 
pleaded  fully  administered,  which  plea  was 
found  against  her.  In  this  action,  the  ad- 
ministratrix of  the  surety  beinir  impleaded, 
offered  a  plea  of  a  debt  of  superiour  dignity, 
and  no  assets  praeter.  Out  of  this  plea  and 
the  proceedings  which  followed  thereupon, 
several  important  questions  arise. 

The  first  is,   whether   the   verdict    of  the 
jury,  in  the  action  against  the  administra- 
trix, is  conclusive  either  against  her  or  her 
surety.     With    respect  to  her,  I  think  noth 
ing  can  be  more  clear,  than  that  she  might 


have  been  estopped  from  pleading  such  a 
plea,  if  the  plaintiff  had  properly  made  use 
of  the  verdict  against  her.  For  there  is  no 
principle  more  clear  than  that  a  verdict 
between  the  same  parties,  in  relation  to  the 
same  matter,  is  usually  conclusive  if  in- 
sisted upon  by  way  of  estoppel;  as  it  is  un- 
reasonable, that  the  suitor  should  be  twice 
vexed  with  the  trial  of  the  same  identical 
question,  with  the  same  adversary.  Public 
policy  requires,  that  limits  should  be  op- 
posed to  the  continuance  of  litigation  upon 
the  same  subject  matter,  and  between  the 
same  parties  litigant;  and  therefore  a  mat- 
ter once  solemnly  decided  by  a  court  of 
competent  jurisdiction,  is  usually  conclu- 
sive as    to    private   rights.     1   Stark. 

125  Law  *Ev.  part  2,  p.  185.     The  admin- 
istratrix,   therefore,   had   she   been  a 

party  to  this  action,  could  not  have  been  re- 
ceived to  contradict  the  former  verdict  that 
she  had  assets,  provided  that  verdict  was 
properly  used  as  an  obstacle  to  the  rein- 
vestigation of  the  matters  settled  by  it. 
On  the  other  hand,  however,  it  is  not  less 
true,  as  an  elementary  rule  and  principle  of 
justice,  that  no  man  shall  be  bound  by  the 
act  or  admission  of  another,  to  which  he 
was  a  stranger ;  and,  consequently,  no  one 
ought  to  be  bound  as  to  a  matter  of  private 
right,  by  a  judgment  or  verdict  to  which  he 
was  not  a  party,  where  he  could  make  no 
defence,  from  which  he  could  not  appeal, 
and  which  may  have  resulted  from  the 
negligence  of  another,  or  may  even  have 
been  obtained  by  means  of  fraud  and  col- 
lusion. Id.  These  principles  are  stated 
and  enforced  with  great  strength  by  judge 
Green,  in  the  case  of  Munford  v.  Overseers 
of  the  Poor,  2  Rand.  313,  in  which  he 
examines,  in  detail,  the  question  how  far  the 
sureties  in  an  administration  bond,  are  con- 
cluded by  a  verdict  in  an  action  against 
their  principal  establishing  a  devastavit. 
It  is  very  clear  from  his  argument,  that  he 
did  not  consider  them  as  concluded ;  and  he 
produces  a  variety  of  cases  to  shew, 
that  the  general  rule,  which  protects  one 
from  the  conclusive  operation  of  a  verdict 
to  which  he  was  no  party,  embraces  this 
very  case  of  a  principal  and  surety.  The 
justice  of  this  general  rule,  cannot  be  called 
in  question,  and  its  generality  must,  of 
course,  comprehend  all  cases  not  shewn  to 
be  exceptions  to  it.  The  surety,  therefore, 
may  well  demand  that  his  adversary  should 
produce  the  adjudication  which  places  him 
beyond  the  pale  of  this  salutary  principle. 
If  there  be  any  such  case  I  am  not  aware  of 
it,  for  I  think  it  is  very  clear,  that  the 
cases  of  Braxton  v.  Winslow,  1  Wash.  31, 
and  Greensides  v.  Benson,  3  Atk.  248,  de- 
cide no  such  thing.  Referring  to  judge 
Green's  examination  of  these  cases,  which 
I  cannot  improve,  and  which  it  is  un- 

126  necessary  to  transcribe,  *I  shall  only 
point   attention,    particularly,    to  the 

fact,  that  in  Greensides  v.  Benson,  there 
had  been  suits  against  the  sureties  them- 
selves, and  judgments  against  them;  so 
that  the  question  was  not  whether  they 
were  concluded  by  the  verdict  and  judgment 
against  their  principal,  but  whether  they 
could  gainsay  the  judgment  obtained 
against  themselves  by  default.  As  to  the 
I  case  of  Baker,  treasurer,  v.  Preston,  Gilm. 
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235,  it  turned  npon  the  question  of  the  con- 
clusireness  of  the  books  of  the  treasury,  and 
not  npon  any  previous  verdict  or  judgment 
against  the  principal,  though  judge  Roane 
relied  on  the  two  cases  just  cited,  to  sus- 
tain his  opinion.  That  opinion  has,  cer- 
tainly, not  been  very  acceptable  to  the 
profession.  It  was  most  ably  combated  at 
the  time,  by  one  of  the  most  distinguished 
judges  of  the  general  court,  then  sitting  as 
a  member  of  the  special  court  of  appeals 
which  decided  the  cause.  If  it  can  be  sus- 
tained, it  is  only  sustainable,  I  think,  upon 
grounds  wholly  different  from  those  upon 
which  the  question  as  to  the  sureties  for  a 
due  administration  rests.  Perhaps,  it  may 
be  supported  on  the  principles  of  the  case 
of  Gosa  V.  Watlington,  3  Brod.  &  Bing. 
132,  7  Eng.  C.  L.  R.  379,*  though,  as  Pres- 
ton was  in  full  life,  even  this  seems  diffi- 
cult. In  that  case,  the  action  was  on  a 
bond  given  by  the  defendant,  as  surety  for 
a  collector  of  taxes,  and  the  books  of  the 
collector  were  admitted  as  evidence  against 
the  surety,  upon  the  ground,  that  the  entries 
were  entries  in  a  public  book,  which  it  was 
not  reasonable  to  suppose  a  man  would 
wantonly  make  against  himself.  In  that 
case,  however,  the  collector  was  himself 
dead,  which  was  important,  as  may  be 
seen  by  reference  to  the  principles  laid 
down  in  reference  to  this  branch  of  the  law 
of  evidence.  2  Stark.  Law  Ev.  part  2,  p. 
312,    3    Id.    part   4,    p.    1388.     Such,    then, 

being  the  scanty  ground  upon 
127      *which    the     position     is    sustained, 

which  makes  a  verdict  against  the 
principal  conclusive  against  the  sureties, 
let  us  see,  what  is  the  state  of  authority  on 
the  other  side.  And  here,  I  shall  first  refer 
to  Gordon's  adm'r  v.  Frederick  Justices,  1 
Munf.  1,  where  judge  Tucker  admits,  that 
by  our  law  the  sureties  are  not  concluded, 
though  he  deemed  it  otherwise  by  the  eng- 
lish  law ;  and  next,  I  refer  to  the  cases  col- 
lected by  judge  Green  in  Munford  v. 
Overseers  of  the  Poor.  From  them  we  find, 
that  the  finding,  in  a  scire  facias  on  a 
recognizance,  against  a  principal,  is  no  es- 
toppel in  another  scire  facias  against  the 
surety;  10  Vin.  Abr.  Estoppel,  K.  pi.  17, 
p.  444.  So,  the  admission  of  B.  of  the 
amount  of  goods  bought  by  him,  is  not 
even  admissible  against  A.  who  bound 
himself  to  pay  for  them ;  5  Esp.  Gas.  26. 
And  the  admissions  of  partners  are  no  evi- 
dence against  each  other  after  the  dissolu- 
tion, though  both  are  bound,  and  both  were 
conjunct  a^d  principals  in  the  partnership 
transactions;  Shelton  v.  Cocke,  3  Munf. 
191 ;  Rootes  v.  Welford,  4  Munf.  215.  Now, 
as  verdicts  may  be  found  on  the  admission 
of  a  party,  it  would  be  incongruous  to  ad- 
mit .the  verdict  as  evidence  against  one  as 
to  whom  the  admission  is  unavailing ;  so 
that  I  think  we  may  affirm,  that  where  the 
admission  of  a  party  is  not  evidence  against 
another,  a  verdict  against  him  will  not  be 
so.  Add  to  these  cases,  that  of  Goss  v. 
Watlington,  already  cited;  from  which  it 
appears,    that  even  the  receipts  of  the  col- 


•Tbc  case  of  Goss  v.  WatUuffton  decides,  only, 
tbat  the  books  kept  by  tbe  principal,  are  admissible 
erideDce  atralnst  tbe  surety,  not  tbat  tbey  are  con- 
clnslve  evidence.— Reporter.— Note  in  Original  Edit- 
ion. 


lector,  though  he  was  dead,  were  not  ad- 
missible evidence  against  his  surety ;  and 
we  have  a  succession  of  authorities,  which, 
though  -not  to  the  very  point  in  question, 
appear  to  decide  it  by  necessary  inference. 
In  the  case  last  cited,  indeed,  it  is  obvious, 
that  chief  justice  Dallas  considered  the  gen- 
eral rule  to  be,  that  books  and  receipts  of  the 
principal  were  not  even  admissible  against 
the  sureties,  unless  there  were  particular  cir- 
cumstances to  justify  their  introduction.  I 
next  refer  to  the  case  of  Munford   v. 

128  Overseers  of  the  *Poor  itself.     In  that 
case,  it  was  decided,  that  a  judgment 

against  the  sheriff  was  not  conclusive  evi- 
dence against  his  sureties,  and  if  it  went 
no  farther  would  be  conclusive  of  the  point, 
as  it  was  the  opinion  of  the  whole  court 
consisting  of  three  judges.  But  it  is  of 
more  weight,  because  this  very  question  of 
the  administrator's  bond  was  discussed, 
and  the  law  in  relation  to  it  declared  by 
one  of  the  judges,  assented  to  by  another, 
and  not  controverted  by  the  third.  The 
next  case  I  shall  mention  is  M'Dowell  v. 
Burwell's  adm'r,  4  Rand.  317.  In  that  case 
also,  it  was  decided,  that  in  an  action 
against  the  sureties  of  a  sherifP,  judgments 
obtained  against  him,  are  not  evidence 
against  them;  and  to  this  opinion,  there 
was  an  accession  in  the  person  of  judge 
Carr,  who  had  been  appointed  since  the 
case  of  Munford  v.  Overseers  of  the  Poor 
was  decided.  In  the  case  of  Jacobs  v.  Hill, 
2  Leigh  393,  a  judgment  confessed  by  the 
sheriff,  with  the  assent  of  the  deputy,  but 
without  the  knowledge  of  his  sureties,  was 
indeed  held  to  be  admissible  evidence,  but 
not  conclusive,  for  judge  Carr,  in  deliver- 
ing the  opinion  of  the  court,  said  that  it 
charged  the  sureties,  unless  disproved  by 
them.  In  addition  to  these  authorities,  I 
will  refer  to  an  elementary  writer,  very 
often  cited  in  this  court,  who  seems  to  un- 
derstand the  principle  of  evidence  as  to 
this  matter,  as  I  do.  In  2  Stark.  Law  Ev. 
part  4,  p.  48,  it  is  said,  that  an  admission  by 
the  principal  is  not  evidence  against  his 
surety  in  the  contract ;  and  3  Id.  part  4,  pp. 
1386,  7,  the  same  principle  is  again  promul- 
gated. In  a  note  to  the  same  page,  Beall 
v.  Beck,  3  Har.  A  M'Hen.  242,  is  cited;  in 
which  it  was  decided,  that,  in  an  action  on 
a  bond  against  the  administrator  of  a 
surety,  a  judgment  on  an  award  against  the 
principal,  in  a  former  action  brought 
against  him,  was  not  evidence.  So,  the 
record  of  a  verdict  and  judgment  in  an  ac- 
tion on  a  recognizance  against  the  princi- 
pal, is  not  evidence  against  the  surety ;  3 
Yeates  128,    15    Mass.   Rep.   6.     Sus- 

129  tained  by  all  these  *authoritie8,  I 
cannot  doubt,  that  the  salutary  safe- 
guard, which  has  been  created  for  the  pro- 
tection of  the  rights  of  persons  who  are  no 
parties  to  the  record,  has  a  full  application 
to  the  case  of  sureties  in  an  administration 
bond. 

But,  admitting  it  to  be  true,  that  the  ver- 
dict against  the  principal  may  avail  the 
creditor  as  conclusive,  the  next  question  is, 
whether,  in  this  case,  he  has  taken  the 
proper  steps  to  make  it  so.  On  this  point, 
I  think,  there  is  no  room  for  difference  of 
opinion.  Before  a  jury,  there  is  no  evidence 
in    itself  necessarily  conclusive.    There  is. 
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no  evidence  which  may  not  be  contradicted, 
except  in  the  case  of  an  estoppel,  and  even 
then  it  must  be  pleaded  and  relied  on  as 
such,  or  the  matter  will  be  left  at  large. 
Even  a  verdict  between  the  same  parties, 
on  the  same  matter  in  controversy,  must  be 
pleaded  by  way  of  estoppel,  or  it  will  not 
conclude;  for  if  they  go  to  trial  on  the 
general  issue,  it  will  only  be  evidence  to  be 
weighed  by  tne  jury,  and  they  may  find 
against  it.  Vooght  v.  Winch,  2  Barn.  & 
Aid.  662,  6  Munf.  120,  Hob.  206,  207,  3 
East  365,  1  Wms.  Saund.  325,  note  4,  1 
Ohitty  573,  575,  617.  In  the  case  of  Vooght 
V.  Winch,  a  former  action  had  been  brought 
by  the  same  plaintiff  against  the  same  de- 
fendant, for  the  same  cause  of  action,  and 
the  defendant  had  a  verdict.  In  this  last 
action,  he  pleaded  not  guilty,  and  gave  in 
evidence  the  record  of  the  former  verdict 
and  judgment,  insisting  that  it  was  con- 
clusive evidence  against  the  plaintiff,  and 
that  it  operated  as  an  estoppel.  The  court 
decided  otherwise,  and  the  plaintiff  had  a 
verdict.  These  facts  appearing  upon  the 
judge's  certificate,  and  the  case  coming  on 
to  be  heard  on  a  rule  nisi,  chief  justice 
Abbott  was  of  opinion,  that  the  verdict  and 
judgment  were  not  conclusive  evidence 
against  the  plaintiff  on  the  plea  of  not 
guilty.  *'It  would  indeed,*'  says  he,  **have 
been  conclusive,  if  pleaded  in  bar  to  the 
action    by    way  of  estoppel.     In  that  case, 

the  plaintiff  would  not  be  allowed  to 
130      discuss  *the  case  with  the  defendant, 

and  for  the  second  time  to  disturb 
and  vex  him  by  the  agitation  of  the  same 
question.  But  he  has  pleaded  not  guilty, 
and  thereby  elected  to  submit  his  case  to 
the  jury.  Now,  if  the  former  verdict  was 
proper  to  be  received  in  evidence,  its  effect 
must  be  left  to  the  jury."— *' It  appears  to 
me  that  the  party,  by  not  pleading  the 
former  judgment  in  bar,  consents  that  the 
whole  matter  shall  go  to  a  jury,  and  leaves 
it  open  to  them  to  inquire  into  the  same 
upon  evidence,  and  they  are  to  give  their 
verdict  upon  the  whole  evidence  then  sub- 
mitted to  them."  He  then  expresses  his 
dissent  to  a  opinion  of  lord  Mansfield, 
that  a  former  recovery  need  not  be  pleaded, 
but  may  be  given  in  evidence  on  the  gen- 
eral issue.  Bayley  was  of  the  same  opin- 
ion, and  so  was  Holroyd.  '*A  party,"  says 
the  latter,  '*may  have  matter  which  he  may 
either  give  in  evidence,  or  which  if  pleaded 
would  be  an  estoppel ;  but  when  he  puts  it  to 
the  jury  to  find  what  the  fact  was,  it  is  in- 
consistent with  the  issue  which  he  had 
joined,  to  say  that  the  jury  are  estopped 
from  going  into  the  inquiry."  This  case, 
then,  shews  beyond  question,  that  to 
make  the  former  verdict  and  judgment 
conclusive,  even  between  the  same  parties 
to  a  subsequent  action,  they  must  be  pleaded. 
Let  us  next  inquire  how  they  must  be 
pleaded?  And  here,  the  authorities  before 
quoted  are  equally  decisive,  that  matter  of 
estoppel  must  be  pleaded  and  relied  on  as 
an  estoppel,  and  must  have  the  commence- 
ment and  conclusion  appropriate  thereto. 
And  if  they  have  not,  the  estoppel  loses  its 
effect.  For  estoppels  are  odious  in  law, 
since  they  conclude  the  party  from  proving, 
and  the  court  and  jury  from  deciding,  ac- 
cording to  the  truth.     Therefore,  they  must 


be  pleaded  with  certainty  to  every  intent* 
and  in  the  strictest  form.  And  where  mat- 
ter of  estoppel  is  replied,  the  plaintiff  should 
rely  on  it,  or  he  will  lose  the  benefit  of  it, 
and  the  proper  conclusion  is  a  prayer  of 
judgment  whether  the  defendant  ought 

131  *to  be  permitted  to  plead  his  plea.     1 
Chitty    575,    616,  617,  1  Wms.  Saund. 

325,  note  4.  Nor  is  this  mere  matter  of 
form;  it  is  matter  of  substance:  for  the 
party  by  replying  the  estoppel,  and  relying^ 
on  it,  demands  of  the  court  to  exclude  the 
other  party  from  the  defence,  not  because 
it  is  not  a  good  defence  if  true,  but  because 
after  a  verdict  against  him,  he  has  no 
right  to  allege  that  it  is  true.  Whereas  if 
he  replies  the  matter  without  relying  on 
the  estoppel,  he  does  not  demand  that  the 
plea  shall  be  excluded,  but  admits  it  to  be 
pleaded,  and  offers  the  former  verdict  as  an 
answer  to  it.  But  answer,  surely,  it  is 
none.  For  the  plea  here  alleged,  that  the 
administratrix  had  no  assets  praeter,  and 
the  first  replication  neither  avoided  that 
allegation,  nor  denied  it,  but  merely  set 
forth  the  finding  of  the  fact  the  other  way 
by  a  jury  of  twelve  men.  This  was  certainly 
not  a  reply,  unless  used  as  an  estoppel, 
which  it  was  not.  I  think,  therefore,  the 
court  was  right  in  rejecting  the  first  repli- 
cation to  the  plea,  as  it  did  not  rely  on  the 
estoppel,  and  in  no  other  aspect  could  it  be 
regarded  as  a  sufficient  answer  to  the  plea. 

Upon  the  rejection  of  this  replication, 
however,  the  plaintiff  filed  another,  to 
which  the  defendant  demurred.  I  am  of 
opinion  that  the  replication  was  bad;  but 
as  the  demurrer  was  on  the  part  of  the  de- 
fendant, we  are  carried  back  by  it  to  his 
own  plea,  which  if  faulty  must  be  overruled. 
For  the  party  who  demurs  exposes  himself 
to  the  disadvantage  of  opening  all  objec- 
tions to  any  part  of  his  own  pleadings, 
without  a  similar  right  to  revive  objections, 
which  had  once  been  waived  by  him,  by 
pleading  overt  to  those  of  his  adversary. 

We  come  then  to  the  inquiry,  whether  the 
special  plea  of  the  defendant  is  a  good  plea. 
In  substance,  it  is  a  plea  that  the  defend- 
ant's principal  had  only  assets  enough  to 
pay  a  debt  due  from  Turner  her  testator  to 
the  estate  of  one  Dowles,  whose  adminis- 
trator the  testator  was,  in  right  of  his  wife. 
He  had  himself  wasted  the  estate  during 
the    coverture;    and    the     debt     thus 

132  due*from  him  to  his  testator's  estate, 
was  pleaded  as   of  superiour   dignity 

to  the  plaintiff's  demand.  To  make  this  a 
good  plea,  two  things  must  appear;  1.  that 
Turner's  estate  is  liable  to  Dowles;  2.  that 
the  debt  is  of  superiour  dignity,  under  our 
statute,  1  Rev.  Code,  ch.  104,  {  60. 

As  to  the  first,  it  does  not  appear  to  me 
to  be  a  debateable  question.  No  authority 
can  be  necessary  to  prove,  that  he  who  by 
law  is  invested  with  the  administration  of 
a  dead  man's  estate,  is  responsible,  if  he 
wastes  it  or  applies  it  to  his  own  use;  and 
that  after  his  death,  though  the  action  died 
at  common  law,  his  representative  is,  in 
like  manner,  responsible,  since  our  statute 
1  Rev.  Code,  ch.  104,  {  65,  66.  The  quo 
modo  of  reaching  him  may  indeed  be  mat- 
ter of  question ;  and  it  seems  to  be  doubted 
by  lord  Redesdale,  whether  there  is  any 
form   of  action  at  law,  whereby  the  estate 
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of  a  husband  executor  in  right  of  his  wife, 
can  be  charged  in  a  court  of  law,  for  a 
waste  committed  bj  himself  during  the 
coverture.  Without  designing  to  controvert 
this  high  authority,  I  shall  observe,  that 
the  terms  of  our  statute  appear  to  embrace 
the  case,  in  letter  as  well  as  in  spirit.  It 
provides,  that  the  executor  or  administrator 
of  a  rightful  executor  or  administrator,  by 
whom  any  waste  shall  have  been  committed, 
shall  be  chargeable  in  the  same  manner,  as 
bis  testator  or  intestate  might  have  been. 
The  testator  would  have  been  liable  for  the 
waste  committed,  to  Dowles's  estate,  and 
therefore  his  executor  would  be.  And,  in- 
deed, if  the  case  of  Wernick's  adm'r  v. 
M'Murdo,  5  Rand.  51,  be  the  law  of  this 
court,  the  feme  administratrix,  perhaps, 
could  not  recover  for  the  waste,  but  the  cred- 
itors and  legatees  of  Dowles  could  only  get 
at  the  assets  by  suing  the  representative  of 
that  executor  who  had  wasted  the  assets. 
If  this  be  so,  then  there  can  be  no  difficulty 
in  reaching  Turner's  estate  at  law.  But  be 
this  as  it  may,  the  same  able  chancellor 
just  quoted,  places  it  beyond  question,  that 

it  is  liable  in  equity ;  Adair  v.  Shaw, 
133      1  Sch.  &  Lef.  243.     Now,  whether  *the 

estate  be  chargeable  at  law  or  in 
equity,  the  representative  of  Turner  is 
equally  bound,  in  behalf  of  a  creditor  of 
superionr  dignity,  to  protect  the  assets 
against  any  demands  of  inferiour  dignity. 
Therefore,  the  true  question  is,  2. 
Whether  this  be  a  debt  of  superiour  dig- 
nity? This  depends  upon  the  construction 
of  our  statute,  the  terms  of  which  clearly 
comprehend  the  case  of  executors  and  ad- 
ministrators in  their  own  right,  but  are 
supposed  not  to  embrace  the  case  of  an  ex- 
ecutor in  right  of  his  wife.  That  a  man 
who  marries  an  executrix  or  administratrix, 
becomes  thereby  executor  or  administrator 
in  her  right  during  the  coverture,  is  a  prin- 
ciple too  familiar  to  require  to  be  sustained 
by  authority.  That  he  and  his  estate  should 
be  liable  for  his  own  acts,  as  she  and  her 
estate  were  liable  before  the  coverture  for 
her's,  and  that  he  is  bound  to  administer 
precisely  as  she  is  bound  to  administer, 
would  seem  to  be  the  natural  consequence  of 
administering  in  her  right ;  for  by  the  sub- 
stitution to  her  rights,  he  is  not  less  sub- 
stituted to  her  obligations.  And  as,  in  the 
event  of  her  death,  the  debt  from  her  estate 
to  Dowles,  would  have  been  a  debt  of  the 
first  dignity,  so  it  would  seem,  that  in  case 
of  his  death,  the  debt  from  his  estate  to 
Dowles  must  be  a  debt  of  superiour  dignity. 
The  question  of  the  dignity  of  the  debts,  is 
a  question  which  does  not  concern  the  ad- 
ministrator, who  is  liable  for  all  the  assets, 
but  cannot  be  made  liable  for  more  than 
all.  It  is  a  question  which  concerns  the 
creditors  of  a  decedent,  and  as  between 
them,  the  law  has  chosen  to  give  a  su- 
periority to  those  debts  which  are  due  to 
the  estates  of  wards,  lunatics,  and  testators 
or  intestates.  The  object  of  that  provision 
was  to  distinguish  between  debts,  not  to 
draw  a  line  between  the  different  kinds  of 
fiduciaries.  Its  design  was  to  give  a  su- 
periority to  debts  due  from  executors  and 
other  fiduciaries,  invested  with  their  powers 
by  act  of  law,  and  not  to  exempt  one  set  of 
fiduciaries,   while  it  was  sedulously  charg- 


ing others.  It  uses  very  general 
134  ^^language;  language  which  conveys 
the  idea,  that  the  purpose  of  the 
draftsman  was  to  embrace  all  possible  cases, 
instead  of  excluding  any.  If,  therefore, 
the  terms  of  the  statute  were  not  susceptible 
of  a  construction  embracing  the  case  of  the 
husband  of  an  executrix,  I  should  still  think 
the  court  bound  to  consider  the  case  within 
it,  as  t>eing  obviously  within  the  mischief. 
How  many  instances  of  this  have  we?  Ac- 
tions of  trover  are  not  mentioned  in  the 
64th  section  of  the  statute  of  wills,  yet  they 
are  considered  as  comprehended  by  it.  Ex- 
ecutors are  not  named  in  the  58th  section, 
yet  they  are  comprehended  by  it.  Legatees 
are  omitted  in  the  same  section,  yet  they 
too  are  embraced  by  its  construction.  So 
here,  the  object  was  to  render  the  estate  of 
every  fiduciary  who  derived  his  authority 
from  the  law,  liable  to  pay  the  debt  due  to 
his  ward,  his  testator  or  intestate,  before 
his  own  proper  debt.  Now,  the  husband 
did  derive  his  authority  from  the  law;  yea, 
from  the  record.  Had  he  pleaded  ne  un- 
que  executor,  his  plea  would  have  been 
falsified  by  production  of  the  letters  testa- 
mentary, and  proof  of  his  marriage.  Had 
he  sued,  he  must  have  averred  the  fact  of 
marriage,  and  made  profert  of  the  letters 
testamentary,  as  giving  him  his  authority. 
It  is,  then,  no  stretch  of  construction,  to 
say,  that  the  estate  of  Dowles,  having  been 
before  the  marriage  committed  to  Mrs. 
Dowles,  it  was  upon  the  marriage,  to  be 
taken  to  be  committed  to  the  husband,  since 
otherwise  he  could  have  no  authority  to 
administer  it,  or  to  commence  and  prose- 
cute actions  against  its  debtors.  He  is,  in 
short,  executor  in  her  right,  but  still  he  is 
executor.  Under  what  authority?  Under 
the  authority  of  ''the  court  of  record" 
which  granted  the  administration. 

I  am  therefore  of  opinion,  that  the  plea 
is  good.  1  also  think  the  last  replication 
to  it  is  bad.  as  under  all  circumstances  the 
husband's  estate  is  responsible  for  his  own 
waste. 

Judgment  reversed. 
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^Green  v.  Ashby. 
February,  1885,  Rictamoad. 


Bill  of  Exceptions-New  Trial-Certification  of  Evi- 
dence.*—In  a  bill  of  exceptions  to  a  refusal  of  a  court 
to  grant  a  new  trial,  all  tbe  evidence  adduced  for 
the  plaintifF  for  whom  the  verdict  was  rendered.  Is 
set  out.  the  party  excepting  havinir  offered  no  evi- 
dence, and  there  being:  no  conflict  In  the  evidence, 
nor  any  doubt  of  the  credit  of  the  witnesses:  Held. 
this  bill  of  exceptions  Is  well  taken,  though  It  does 
not  purport  to  state  the  facts  proved  at  the  trial. 


*BIII  of  Exceptions-New  Trial -Certification  of  Evi- 
dence.—Where  the  evidence  and  not  the  facts  Is 
certified  In  a  bill  of  exceptions  to  a  decision  grant- 
infif  or  refusing  a  new  trial,  the  appellate  court  will 
not  reverse  the  judgment,  unless  after  rejecting  all 
the  conflicting  parol  evidence  of  the  exceptor,  and 
firiviuff  full  faith  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  trial  court  still  appears 
to  be  wrong".  The  principal  case  Is  cited,  in  support 
of  this  proposition.  In  Pasley  v.  Eng-lish,  SGratt 
148;  Danville  Bank  v.  Waddill,  81  Gratt  475:  Pryor 
V.  Kuhn,  12  Gratt  018;  Vaiden  v.  Com..  12  Gratt  726; 
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Astiflrnmeatt— Mere  Authority  to  Collect  Debts-Case 

•t  Bar.— A  claimincr  the  benefit  of  a  judffment  of 
R.  affainst  T.  as  beinff  transferred  to  him  by  R. 
for  payment  of  a  debt  due  by  R.  to  him,  brlng-s 
assumpsit  against  R-'s  attorney  for  the  money  col- 
lected by  him  on  the  judgment;  and  produces  in 
proof  of  his  claim,  a  written  paper  signed  by  R. 
authorizing  A.  to  prosecute  and  recover  the 
amount  of  R.*8  claim  against  T.— Held,  this  im- 
ports a  mere  authority  to  A.  to  collect  the  debt 
for  R.  not  an  assignment  or  transfer  thereof  to  A. 

Assumpsit,  by  Ashby  against  Green,  in 
the  circuit  superionr  court  of  Culpeper. 
There  were  two  counts  in  the  declaration. 
The  first  was  a  general  count  for  money 
had  and  received  by  the  defendant  to  the 
plaintiff's  use.  The  other  was  a  special 
count,  alleging,  that  J.  Ross  surviving 
partner  of  J.  &  C.  Ross,  being  justly  in- 
debted to  the  plaintiff  Ashby  in  the  sum 
of  200  dollars,  and  having,  at  the  same 
time,  a  judgment  against  one  Towles 
for  a  large  amount,  transferred  and  as- 
signed to  the  plaintiff  so  much  of  that 
claim  against  Towles,  as  would  suffice 
to  pay  and  satisfy  the  debt  due  from  Ross 
to  the  plaintiff,  and  gave  the  plaintiff  free 
and  full  control  over  the  claim  against 
Towles,  to  prosecute  the  same  to  satis- 
faction ;  and  the  plaintiff  having  afterwards, 
accordingly,  revived  the  judgment,  in  the 
name  of  J.  Ross,  the  surviving  partner  of  J. 
&  C.  Ross,  against  the  administrator  of 
Towles  who  was  then  dead,  sued  out  a  fieri 
facias    against  Towles's  estate,  which  was 

levied ;  but  the  defendant  Green,  act- 
136      ing  under  the  directions  *of  J.  Ross, 

and  as  his  special  agent  and  attorney, 
demanded  and  received  from  the  sheriff  the 
money  by  him  levied  on  this  fieri  facias,  so 
sued  out  by  the  plaintiff  in  the  name  of 
J.  Ross,  surviving  partner  &c.  against 
Towles's  administrator;  and  the  defendant 
Green,  so  becoming  indebted  to  the  plaintiff 
Ashby  in  the  sum  of  200  dollars,  in  consid- 
eration thereof,  assumed  to  pay  him  the 
same.  The  defendant  pleaded  the  general 
issue.     Upon    the    trial,    the    jury  found  a 
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verdict  for  the  plaintiff,  for  72  dollars,  with 
interest  from  the  1st  January  1811.  The 
defendant  moved  the  court  to  set  aside  the 
verdict,  as  being  wholly  supported  by 
the  evidence;  but  the  court  overruled  the 
motion,  and  gave  the  plaintiff  judgment  ac- 
cording to  the  verdict.  Whereupon,  the 
defendant  filed  a  bill  of  exceptions  to  the 
refusal  of  the  court  to  grant  a  new  trial,  in 
which  all  the  evidence  adduced  at  the  triaU 
was  set  out  at  large. 

The  bill  of  exceptions  stated,  1.  That 
the  plaintiff  **gave  in  evidence,''  that  the 
defendant,  as  the  attorney  of  J.  Ross,  de- 
manded and  received  from  the  sheriff,  the 
amount  of  the  fieri  facias  sued  out  in  the 
name  of  J.  Ross  surviving  partner  Ac, 
against  Towles's  administrator,  claiming- 
the  same  as  the  money  of  J.  Ross,  but  be- 
fore the  defendant  |>aid  this  money  over  to 
Ross,  he  had  notice  that  the  plaintiff 
claimed  it  as  the  assignee  of  Ross.  2.  That 
the  plaintiff  then,  to  prove  his  right  to 
this  money,  **gave  in  evidence"  two  fee 
bills  folr  fees  due  from  J.  &  C.  Ross  to  him 
as  deputy  sheriff  of  Culpeper,  for  commis- 
sions on  executions  sued  out  by  them 
against  one  Beverley,  and  levied  by  the 
plaintiff  as  sheriff:  these  two  fee  bills, 
which  amounted  to  72  dollars,  and  were 
dated  as  early  as  December  1810,  the  plain- 
tiff  insisted  had  never  been  paid  by  Ross, 
and  they  were  the  foundation  of  his  present 
claim.  3.  That  the  plaintiff  also  *'gave  in 
evidence"  short  abstracts  of  two  judgments 

of  J.  &  C.  Ross  against  Beverley 
137      *for  large  debts,  and  of  the  executions 

sued  out  thereon  in  1809  and  1810,  and 
put  into  the  hands  of  the  plaintiff  as  sheriff 
to  levy.  4.  That  the  plaintiff  also  gave  in 
evidence  a  mutilated  paper  (mutilated, 
apparently,  by  accident)  which  was  set  out, 
in  its  actual  state,  in  the  bill  of  excep- 
tions, and  which,  as  far  as  its  meaning- 
could  be  made  out  from  what  remained  of 
it,  imported,  that  the  plaintiff  was  thereby 
authorized  to  prosecute  and  recover  J.  A  C. 
Ross's  claim  against  Towles:  this  paper 
was  signed  ^*J.  Ross  surviving  partner  of 
J.  &  C.  Ross."  5.  That  the  plaintiff  then 
introduced  a  witness,  who  testified,  that  up 
to  the  year  1816,  he  had  been  for  many  pre- 
ceding years  deputy  sheriff  of  Culpeper, 
and  had  the  management  of  the  execution 
of  J.  &  C.  Ross  against  Towles,  which 
was  originally  for  a  large  amount,  but  had 
been  reduced  by  payments  made  to  him,  the 
sheriff;  that  J.  Ross  frequently  applied  to 
him  for  information  respecting  this  execn- 

his 
executions ;  that  in  the  latter  part  of  the 
time  the  witness  was  sheriff,  and  fre- 
quently after  he  was  out  of  office,  down  to 
a  period  about  a  year  before  Towles's  death 
in  1824,  the  plaintiff  Ashbv  applied  to  the 
witness  to  go  with  him  to  Towles,  to  settle 
the  execution,  which  the  plaintiff  said  was 
for  his  benefit,  and  the  witness  so  far  be- 
lieved this,  that  he  would  have  taken 
Ashby's  receipt  for  the  money,  and  he  be- 
lieved Towles  would  have  been  willing  to 
do  so  too;  that  the  plaintiff  Ashby  also 
shewed  the  witness  about  that  time,  a 
statement  of  an  execution  in  the  handwrit- 
ing of  J.  Ross ;  but  he  never  shewed  him 
any  assignment  from  Ross,  nor  did  he  ever 


Rohr  y.  Davis,  9  Lelg-h  88;  Moses  v.  Old  Dominion 
Iron.  etc..  Co..  82  Va.  28;  Goodman  v.  Railroad  Co., 

81  Va.  682:  Payne  v.  Grant,  81  Va.  160:  Wickham  v. 
Lewis  Martin  &  Co.,  13  Gratt  481 :  Gimmi  v.  Cullen,  20 
Gratt  462.  463;  Read  v.  Com.,  22  Gratt  920:  Patteson 
V.  Ford.  2  Gratt  29,  86:  State  v.  Flanaran,  20  W.  Va. 
120:  Newlin  v.  Beard.  6  W.  Va,  127.  In  this  connec- 
tion, the  principal  case  is  further  cited  and  approved 
in  McClung  v.   Ervin,  22  Gratt.  628,    520,  680:  Clu- 

verius  V.  Com..  81  Va.  866,  867:  Muse  v.  Stern.  82  lia.jtion,  as  was  hts  habit  in  regard  to  all 
80.  See /oot-note  to  Qimmi  v.  Cullen,  20  Gratt  489; 
foot-note  to  Rohr  v.  Davis,  9  Leiffh  80;  and  foot-note 
to  Patteson  v.  Ford,  2  Gratt  1.  See  generally, 
monographic  note  on  "Bills  of  Exception*'  appended 
to  Stoneman  v.  Com.,  25  Gratt  887. 

But  if  the  bill  is  in  form  a  certificate  of  the  evi- 
dence and  there  is  no  inconsistency  or  conflict  in 
the  evidence  thus  certified,  the  appellate  court  will 
regard  and  treat  it  as  the  equivalent  of  a  certifi- 
cate of  the  facts.  Morg-an  v.  Fleming-,  24  W.  Va.  196, 
citing-  Ewiuff  V.  Ewing-,  2  Leig-h  837;  Oreen  v.  Aehbv,  6 
Leioh  186.  The  principal  case  is  cited  in  Read  v.  Com., 
22  Gratt  967;  Moses  v.  Old  Dominion  Iron,  etc.,  Co.. 

82  Va.  26. 
tSee   monographic    note  on    "Assignments"    ap- 
pended to  Raffsdale  v.  Ha^y.  9  Gratt  400. 
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hear  from  Ross,  that  the  plaintiff  had  any 
right  or  claim  to  the  money,  nor  did  he 
know  that  Ross  was  aware  that  the  plain- 
tiff did  claim  it;  but  after  the  time  Ashby 
set   up  a   claim   to  the  money,  Ross   never 

made  any  inquiry  about  the  execution, 
138      though  the  witness  occasionally  *saw 

him;  that  the  witness  never  knew 
the  plaintiff  Ashby  to  be  Ross's  agent 
in  any  other  case,  though  Ross  had 
many  executions  in  Culpeper,  but  when  the 

filaintiff  assumed  authority  over  this  case 
the  execution  against  Towles]  Ross  had 
no  other  unsettled  execution  that  the  wit- 
ness was  aware  of.  6.  That  the  plaintiff 
introduced  another  witness,  who  testified, 
that  two  years  before  the  defendant  Green, 
as  the  attorney  of  Ross,  received  the  money 
in  question,  the  witness  was  employed  by 
the  plaintiff  Ashby,  to  prosecute  a  claim 
upon  an  old  judgment  in  the  name  of  J.  & 
C.  Ross  against  Towles' s  estate ;  that  the 
plaintiff  told  him  the  claim  was  prosecuted 
for  his  benefit;  that  the  witness  knew 
nothing  of  Ross  in  the  business,  though  he 
brought  the  action  of  debt  on  the  judgment 
against  Towles,  in  the  name  of  J.  Ross,  as 
surviving  partner  of  J.  &  C.  Ross;  that 
the  plaintiff  never  shewed  him  any  as- 
signment of  the  debt  from  Ross  to  him,  nor 
did  the  witness  know,  that  Ross  was  aware 
of  the  claim  set  up  by  the  plaintiff  to  the 
money ;  that  a  short  time  before  the  action 
of  debt  on  the  judgment  against  Towles 
was  tried,  the  defendant  Green  told  the 
witness,  that  he  was  retained  by  Ross,  to 
assist  in  the  management  of  the  case. 
**And  this  was  all  the  evidence  in  the 
case,"  though  the  defendant  stated  the 
facts,  as  they  were  asserted  and  insisted  on 
by  Ross  in  explanation  of  the  fee  bills,  and 
the  authority  given  by  him  to  Ashby ;  de- 
nying that  the  fees  ever  were  due  to  Ashby ; 
and  explaining,  that  he  had  given  the  paper 
in  question  [the  mutilated  paper  adduced 
by  the  plaintiff]  to  enable  Ashby  to  take 
out  the  necessary  process,  and  to  manage 
the  claim  against  Towles  for  Ross,  so  as  to 
get  the  money  for  him  as  his  friend, 
Ashby  living  in  Towles's  neighbourhood, 
and  Ross  at  Fredericksburg. 

Green   applied   to    this   court    for   a    su- 
persedeas    to    the    judgment,    which    was 

allowed. 
139  *The  cause  was  argued  here,  by 
Stanard  for  the  plaintiff  in  error,  and 
Lryons  for  the  defendant.  The  question  on 
the  merits  was.  Whether  the  evidence 
shewed  any  right  whatever  in  Ashby,  to 
the  money  which  Green  has  collected  from 
Towles's  administrator,  as  the  attorney  of 
Ross?  But  the  principal  point  in  the 
argument,  was  a  point  of  practice :  Whether 
the  bill  of  exceptions  was  well  taken?  that 
is,  whether,  as  the  bill  of  exceptions  only 
stated  the  evidence  adduced,  not  the  facts 
proved,  though  the  evidence  was  all  on  one 
side,  without  any  conflict  of  testimony,  or 
question  as  to  the  credit  of  witnesses,  it 
was  competent  to  this  court  to  review  the 
judgment  of  the  circuit  superior  court  on 
the  motion  for  the  new  trial?  The  follow- 
ing cases  were  cited  and  examined;  Ben- 
nett V.  Hardaway,  6  Munf.  125;  Keys  v. 
M*Patridge,  Id.  18;  Carrington  v.  Bennett, 
1  I»eigh  340;  Kwing  v.  Ewing,  2  I^eigh  337; 


Jackson's   adm'x   v.    Henderson,    3   Leigh 
1%. 

BROCKENBROUGH,  J.  The  question 
here  presented,  is,  whether  this  court  shall 
judge  of  the  propriety  of  the  judgment  of 
the  circuit  court  in  refusing  to  grant  a 
new  trial,  on  the  statement  made  in  the  bill 
of  exceptions  taken  to  that  refusal?  Ben- 
nett V.  Hardaway  established  the  principle, 
that  if  the  exceptor  spread  out  the  evidence 
giving  at  the  trial,  and  the  evidence  was 
conflicting  and  contradictory,  the  appellate 
court  could  not  decide  whether  the  new 
trial  should  be  granted  or  not,  and  there- 
fore such  a  bill  of  exceptions  should  be  en- 
tirely disregarded.  This  court  said,  that, 
in  such  cases,  the  trying  court  have  the 
witnesses  before  them,  and  can  judge  not 
only  from  the  words  spoken,  but  from  the 
manner  of  testifying,  the  hesitation  or  par- 
tiality manifested  on  the  trial,  or  the  like, 
on  which  side  the  truth  is ;  but  these  lights 
are  excluded  from  the  appellate  court,  who 
only  see  the  evidence  on  paper,  and  there- 
fore have  not  the  same  opportunity  of 

140  judging  correctly  *of  the  credit  to  be 
given    to    the   respective     witnesses, 

and  whether  the  verdict,  so  far  as  it  is 
affected  by  the  comparative  weight  of  the 
testimony,  be  contrary  to  the  evidence,  or 
not.  The  court  also  said,  that  if  a  bill  of 
exceptions  states  facts,  as  they  appear  in 
evidence  to  the  trying  court,  the  appellate 
court  may  decide  on  such  a  bill  of  excep- 
tions: that  is  such  case,  the  appellate 
court  does  not  depart  from  or  overrule  the 
decision  of  the  trying  court,  as  to  the 
weight  of  testimony,  or  the  credit  due  to 
any  witness;  it  only  acts  upon  the  certifi- 
cate of  the  inferiour  court,  and  the  ac- 
knowledgment of  its  opinion  on  the  subject. 
This  decision  of  Bennett  v.  Hardaway,  has 
not  been  shaken.  That  case  did  not  call 
for  any  exposition  of  the  character  of  the 
facts,  of  which  the  appellate  court  might 
judge,  on  an  application  for  a  new  trial. 
Now,  it  is  well  known,  that  in  trials  be- 
fore a  jury,  circumstances  are  every  day 
given  in  evidence,  which  do  not  of  them- 
selves prove  the  fact  which  is  in  issue,  but 
the  fact  itself  may  be  inferred  from  those 
circumstances.  The  circumstances  proved 
are  facts,  and  the  deduction  to  be  drawn 
from  them  is  also  a  fact.  There  is  then 
a  distinction  between  what  may  be  de- 
nominated circumstantial  facts  and  in- 
ferred facts.  If  there  be  no  conflict  or 
contradiction  in  the  circumstances  given  in 
evidence,  the  appellate  court  may  judge  of 
the  inference  to  be  drawn  from  them  as 
well  as  the  trying  court.  If  there  be  noth- 
ing in  the  estimation  of  the  trying  court, 
either  in  the  manner  or  character  of  the 
witness  who  testifies  to  the  circumstances, 
and  no  evidence  adduced  to  shake  his 
credit,  then  the  circumstances  given  in  evi- 
dence proved  facts,  which  may  be  fairly 
certified  as  such  by  the  trying  court ;  but 
if  there  be  a  conflict  in  the  evidence  given, 
or  some  of  the  witnesses  are  unworthy  of 
credit,  then  the  trying  court  cannot  certify, 
that  all  the  circumstances  given  in  evidence 
are  proved  facts,  but  it  may  from  the  mass 
of  evidence  certify  what  facts  are  in 
its  opinion  proved,  and  the  appellate 

141  *court    will  judge    from   that  certifi- 
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cate,   whether  the   new  trial   was  properly 
granted,  or  refused. 

The  case  of  Carrington  v.  Bennett, 
afforded  an  opportunity  of  discriminating 
between  circumstantial  and  inferred  facts. 
It  was  debt  on  a  bond,  and  the  defendant 
pleaded,  that  the  bond  was  given  for  money 
won  of  him  by  unlawful  gaming  at  cards. 
The  evidence  on  the  part  of  the  plaintiff, 
was  the  bond  alone.  The  defendant  could 
not  prove  by  a  witness,  that  that  identical 
bond  was  executed  for  the  gaming  consid- 
eration, but  he  gave  in  evidence  certain 
circumstances,  and  acknowledgments  of  the 
plaintiff,  from  which  the  fact  of  the  vi- 
cious consideration  might,  or  might  not,  be 
inferred.  There  was  no  conflict  or  contra- 
diction in  the  evidence  given  of  those 
circumstances,  and  they  were  therefore  cer- 
tified as  having  been  proved,  that  is,  they 
were  certified  as  facts.  The  jury,  however, 
did  not  from  them  infer  the  fact  of  the 
illegal  consideration  of  the  bond,  but  made 
the  opposite  inference,  and  the  trying  court 
refused  to  grant  a  new  trial.  But  the 
appellate  court,  being  of  opinion  that  the 
fact  in  issue  was  properly  and  irresistibly 
deducible  from  the  circumstantial  facts  ad- 
mitted and  proved,  reversed  the  judgment, 
and  directed  a  new  trial.  In  so  doing,  the 
court  seems  to  me  not  to  have  departed 
from  Bennett  v.  Hardaway,  but  to  have 
carried  it  into  effect.  If  the  trying  court 
had  contended  itself  with  merely  certifying 
the  fact  which  it  inferred,  there  would  have 
been  no  mode  of  correcting  the  error  of  an 
improper  inference  deduced  from  admitted 
and  proved  facts,  and  there  would  have 
been  no  use  whatever  in  signing  a  bill  of 
exceptions  in  which  the  inferred  fact  alone 
was  inserted. 

Next  came  Ewing  v.  Ewing.  There,  the 
bill  of  exceptions  did  not  purport  to  state 
the  facts  proved  before  the  trying  court, 
but  the  evidence  given;  and  it  seems  at 
first  sight  to  be  in  opposition  to  the  two 
former  cases ;  but  I  am  satisfied,  from 
142  the  best  reflection  I  can  give  to  *the 
subject,  that  the  discrepancy  is  more 
in  form  than  in  principle.  Although  the 
evidence  only  was  given,  yet  there  was  no 
conflict  or  contradiction  in  any  part  of  it, 
and  the  appellate  court  was  not  called  on  to 
decide  on  the  credit  of  the  witnesses. 
Their  creditor  was  not  impugned,  and  their 
evidence  was  admitted  to  be  true.  The  de- 
fendant gave  evidence  in  support  of  his 
pleas,  and  the  verdict  was  in  his  favour, 
and  the  trying  court  refused  a  new  trial. 
The  appellate  court  decided,  that,  throwing 
out  of  view  the  plaintiff's  evidence,  and 
admitting  all  the  defendant's  to  be  true,  his 
defence  was  not  supported.  In  that  view 
of  the  case,  the  appellate  court  had  the 
same  lights  which  shone  upon  the  trying 
cotirt.  Evidence  admitted  to  be  true,  seems 
to  me  to  be  in  nowise  different  from  facts 
proved.  I  think  that  this  court  properly 
reversed  the  judgment,  and  granted  a  new 
trial. 

The  case  now  before  us  is  very  much  like 
that  of  Ewing  v.  Ewing,  as  to  the  charac- 
ter of  the  bill  of  exceptions.  It  does  not 
state  the  facts  which  were  proved,  but 
gives  us  the  evidence  on  which  the  plain- 
tiff relied  to    maintain    his    action.     That 


evidence  is  not  contradictory  in  itself;  and 
the  defendant  gave  no  evidence.  We  must 
then  take  the  evidence  of  the  plaintiff  to 
be  true,  and  we  must  consider  all  facts 
fairly  deducible  from  that  evidence,  as 
facts  proved.  We  have  the  same  lights  to 
lead  us  to  a  just  conclusion  that  the  circuit 
court  had,  for  we  are  not  called  on  to  weigh 
evidence,  nor  to  judge  of  the  credit  of  wit- 
nesses. 

In  examining  the  evidence  set  out  in  the 
bill  of  exceptions,  I  have  taken  up  a  strong 
impression,  that  it  may  be  fairly  inferred 
from  the  evidence,  that,  although  Ross  did 
not  assign,  yet  he  transferred  to  Ashby,  the 
judgment  against  Towles,  for  the  purpose 
of  applying  so  much  of  the  proceeds  of  it, 
as  might  be  necessary  to  pay  the  debt  due 
from  Ross  to  Ashby,  evidence  by  the  fee 
bills;  that,  consequently.  Green  was 
143  liable  to  Ashby  *in  the  equitable 
action  for  money  had  and  received  to 
the  use  of  Ashby;  and  therefore,  that 
there  is  no  error  in  the  judgment.  But  all 
the  rest  of  my  brethren  have  formed  decided 
opinions  to  the  contrary;  and  though  my 
impressions  are  not  entirely  removed,  I 
yield  to  their  better  judgment,  and  do  not 
deem  it  necessary  to  state  the  grounds  of 
my  impressions. 

CARR,  J.  This  case  comes  before  us, 
upon  a  refusal  of  the  court  below  to  grant 
a  new  trial,  and  an  exception  taken  to  that 
refusal,  spreading  all  the  evidence,  not  the 
facts  proved,  on  the  record.  In  Carring- 
ton v.  Bennett,  this  court  decided,  that  the 
only  effect  of  Bennett  v.  Hardaway  was, 
that  a  party  shall  not  be  permitted  so  to 
frame  his  bill  of  exceptions  as  to  refer  the 
credit  of  the  witnesses  to  the  appellate 
court ;  and  that  where  there  was  no  conflict, 
and  of  consequence,  no  question  could 
arise  as  to  the  credit  of  witnesses,  the  ap- 
pellate court  would  consider  an  exception 
well  taken,  which  spread  the  whole  evi- 
dence, instead  of  the  facts  proved,  upon 
the  record.  In  Ewing  v.  Ewing,  this  opin- 
ion was  again  considered  as  correct,  and 
acted  upon.  According  to  these  decisions, 
we  must  receive  the  exception  here,  as  well 
taken,  for  the  evidence  is  all  on  one  side, 
and  there  cannot  be  a  question  of  the  credit 
of  witnesses. 

Does  the  evidence  shew  a  clear  case  of 
mistake  in  the  jury  and  court  below?  Are 
the  verdict  and  judgment  clearly  contrary 
to  law  and  evidence?  For,  unless  there  be 
clear  error  upon  one  of  these  points,  I 
should  be  against  disturbing  the  judgment. 
After  the  best  examination  I  can  give  the 
case,  I  am  compelled  to  sa3',  that  I  think 
there  is  clear  error;  that  the  verdict  was 
contrary  to  evidence,  and  against  law. 
Ross  had  a  judgment  against  Towles :  Green 
was  the  attorney  of  Ross,  and  in  that  char- 
acter received  this  money  on  an  execution; 
but,  before  he  paid  it  over  to  Ross,  he  re- 
ceived notice  that  Ashby  claimed  it 
144  as  assignee  of  Ross.  *To  support  his 
claim,  Ashby  produced  fee  bills  to 
the  amount  of  72  dollars  due  to  him  as 
sheriff,  from  Ross,  which  he  said  had  never 
been  paid  him.  He  also  produced  a  muti- 
lated paper,  of  which  no  sense  can  be  made 
in  its  present  form,  but  which  is  claimed 
to  be  an  authority  from  Ross  to   the   plain- 
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tiff  to  prosecute  and  recover  the  judgment 
against  Towles,  without,  however,  passing 
any  interest  therein  to  him.  He  also 
proved  by  a  deputy  sheriff,  that  he  at  one 
time,  h^d  the  management  of  the  execu- 
tion of  Ross  V.  Towles :  that  for  a  time, 
Ross  often  applied  to  him  for  information, 
down  to  about  1824:  that  the  plaintiff  told 
him  this  execution  was  for  his  benefit, 
but  never  shewed  him  any  assignment: 
that  he  did  not  know,  that  Ross  was  ever 
aware  that  the  plaintiff  claimed  an  interest 
in  the  judgment:  but,  after  the  time  the 
plaintiff  claimed  the  judgment,  Ross  made 
no  more  applications  to  him  for  informa- 
tion. He  proved  by  another  witness,  that 
about  two  years  before  the  money  was  re- 
covered, the  plaintiff  employed  him  to  pros- 
ecute the  claim  against  Towles's  estate, 
telling  him  it  was  for  his  benefit ;  but  this 
witness  never  saw  any  assignment,  and 
did  not  know  that  Ross  was  aware  of  the 
plaintiff's  claim:  and  that,  a  short  time 
before  the  action  of  debt  on  the  judgment 
against  Towles,  which  was  in  Ross's  name, 
was  tried,  the  defendant  told  him  he  was 
employed  by  Ross,  to  assist  him  in  the 
management  of  the  cause.  This  was  the 
evidence :  and  to  me  it  seems,  that  allowing 
it  the  utmost  weight  that  in  fairness  can 
be  claimed  for  it,  it  proves  no  transfer  of 
this  debt,  either  legal  or  equitable,  from 
Ross  to  Ashby,  nor  any  ground  for  an  in- 
ference of  such  transfer.  Ashby  said  it 
was  his,  but,  surely,  this,  without  assent 
or  even  knowledge  of  the  claim  by  Ross, 
could  prove  nothing.  Ashby  produced  an 
account  against  Ross;  but,  whether  just  or 
unjust,  due  or  paid  off,  it  could  operate  no 
transfer  of  this  particular  debt.  Ashby 
produced     a     paper,      but     so      mutilated 

that  no  meaning  can  fairly  be  placed 
145      *upon  it ;  and  give  it  all  the  meaning 

claimed,  it  is  a  mere  authority,  un- 
coupled with  any  interest,  to  collect  the 
money.  Could  such  proof  as  this  authorize 
Green,  who  was  employed  by  Ross  specially 
to  attend  to  this  case  for  him,  to  pay  this 
money  to  Ashby?  Could  it  create  that  priv- 
ity which  is  necessary  to  support  an  ac- 
tion? Suppose  Ross  had  given  Ashby  an 
order  on  Green  for  the  money,  and  Green 
had  refused  to  pay ;  would  not  the  resort 
have  been  upon  Ross?  Could  Green  have 
been  sued  upon  an  order  which  he  refused  to 
accept?  And  if  not  upon  such  an  authority 
from  hia  client,  surely  he  is  not  more  lia- 
ble, when  he  holds  the  money  for  his 
client,  or  pays  it  over  to  him,  refusing  to 
pay  it  to  this  adversary  claimant.  Who  was 
the  legal  owner  of  this  judgment?  All 
must  admit  that  Ross  was,  even  if  he  had 
assigned  it,  since  judgments  are  not  legally 
assignable.  What  legal  right,  then,  could 
Ashby  have  to  call  upon  Green  for  the 
monej?  There  could  not  be  two  legal  ad- 
verse claims  on  him  at  the  same  time. 

CABKI^L,  J.  I  am  clearly  of  opinion, 
upon  the  authority  of  the  cases  of  Carring- 
ton  V.  Bennett  and  Bwing  v.  EJwing,  that 
the  exception  to  the  opinion  of  the  court 
overruling  the  motion  for  a  new  trial,  was 
properly  taken,  there  being  no  conflict  in 
the  testimony,  which  was  all  on  one  side, 
and  against  the  party  tendering  the  excep- 
tion :  and  that,  in  such  a  case,  it  is  compe- 


tent to  this  court,  and  it  is  its  duty,  to 
deduce  from  the  testimony  all  such  infer- 
ences of  fact,  as  the  jury  might  have  de- 
duced from  it.  I  am  also  of  opinion,  that 
the  evidence  does  not  prove,  either  directly 
or  by  fair  inference,  any  right  in  Ashby  to 
the  money  received  by  Green.  Giving  to 
it  all  the  latitude  which  can  be  justlv 
claimed,  it  proves  no  assignment  or  trans- 
fer of  the  debt  to  Ashby,  but  only  an  au- 
thority to  receive  it.  Therefore,  when 
Green  received  it,  he  received  it  as  Ross's 
money,  not  as  Ashby's. 

146  *BROOKE,  J.     If  we  are   to  decide 
this  case  on  the  evidence   set   out    in 

the  bill  of  exceptions,  I  must  concur  in  the 
opinion  of  my    brothers   Cabell   and   Carr, 
that    the  verdict  of  the    jury    was    wrong, 
and  that  the  circuit  court  erred  in  refusing 
to  set  it  aside,  and  direct  a  new  trial.     But 
I  confess,  I   do  not  understand   the  case  of 
Bennett    v.  Hardaway,  as  it  seems  to  have 
been  understood  by  this   court,  in  the    two 
cases  (in  which  I  did  not  sit)    of  Carring- 
ton    V.   Bennett  and  Kwing  v.   Swing.     I 
understand  the  principle  of  Bennett  v.  Hard- 
away to  be,  that  this  court   cannot   review 
the  verdict  of  a  jury,  and  the  judgment  of 
the  trying  court  refusing    a   new    trial,  on 
mere  evidence  stated  in  a  bill  of  exceptions, 
because  it   cannot    have    the    same    lights 
from  evidence  on   paper,    which    the    court 
below  had   from  viva  voce  testimony;  but 
that    on  facts    certified    by    the   judge    as 
proved,  this  court  may  review  his  judgment 
on  the  law  of  the  case  so    stated.     Neither 
do    I  understand,  that  it  was,  in  that  case, 
considered  material,  whether  the    evidence 
stated  in  the  bill   of    exceptions    was    con- 
tradictory or  not.     Judge  Roane,  indeed,  in 
delivering  the    opinion    of    the    court,    re- 
marked, as  a  circumstance  which   fortified 
the  objection  to  the  bill  of  exceptions,  that 
the  evidence  was  contradictory ;  but  it  was 
not  intended,  that  it  should  be  implied  from 
that  remark,  that  this  court  would,  in  any 
case,  entertain  an  appeal  from  a  judgment 
of   an  inferiour  court,  upon  a  statement  of 
evidence  in  a  bill  of  exceptions,    disregard- 
ing the  preference  of  viva  voce  testimony 
to    evidence    on    paper;  on  the   contrary,  I 
think  it  quite  clear,    from    man3'    passages 
of  the  opinion  of   the   court,  that    no   such 
inference    was    intended.     Thus,   speaking 
of    the    trying    court,    judge  Roane  said — 
**That  court,  while  it  can  faithfully   trans- 
mit to  this  the  actual  words  spoken  by   the 
witnesses^  can  give   no   fac    simile  of    the 
manner   of    testifying,    the    hesitation    or 
partiality  manifested   on    the    trial,  or  the 
like.       With    respect    to    these     important 
circumstances,  as    they    relate  to  the 

147  *weight  of  testimony  and    credibility 
of   witnesses,  this  court  is  altogether 

in  the  dark:  the  advantages  are  exclu- 
sively confined  to  the  court  of  trial. "  Now, 
the  circumstances,  that  there  is  no  contra- 
dictory evidence  set  out  in  the  bill  of  ex- 
ceptions, and  that  the  evidence  set  out  is 
entirely  that  of  one  party,  either  the  ex- 
ceptor or  his  adversary,  do  not  obviate  these 
objections.  And  there  is  another  objec- 
tion, which  I  think  more  important,  as  it 
is  founded  in  the  very  nature  of  our  appel- 
late jurisdiction — that  this  court  is  required 
o  review  the    judgment   of    the   court    of 
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trial,  not  on  the  facts  which  that  court  de- 
duced from  the  testimony  before  it,  but   on 
the  facts  deduced  by  this  court  from  the  evi- 
dence, which  was  before  the  court  of  trial, 
stated    on   paper;  thus  reviewing  the  deci- 
sion of  that  court,  not  on   the   law   of  the 
case  as  it   appeared    to  it   to   be  proved  by 
the  testimony,  but  on  the  law  of  the  case 
as    it    appears    to    this  court  to  be  proved 
by  the  evidence  on  paper;    in  other   words, 
reviewing  the  judgment  of  the  court  of  trial, 
not    on   the   law,    but  on   the  facts,  of  the 
case.     This  is  in  contravention  of  the  opin- 
ion of  the  court  in   Bennett  v.    Hardaway, 
where  it  is  said — **It  is  an  important  prin- 
ciple, that  the  revising  court   should    have 
the    same    lights,    act  and  upon    the   same 
data,  as  the  inferiour  court.      This   is  al- 
ways  so,    where    the  case  depends  upon  a 
question    of    law ;  for  that  question  being 
permanently  spread  upon  the  record   in  the 
trying    court,  is  carried    up   to  all  the    re- 
vising tribunals.     It  is  a  further  principle 
equally  important,  that  where  this  advan- 
tage is  wanting  in  the  revising  court,    the 
judgment  of  the  court  below  will  preponder- 
ate.    On   this  principle  this  court  acted  in 
the  case  of  Chaney    v.    Saunders,    3  Munf. 
51.     On  this  principle,  it  is  held,    in    Eng- 
land, that  a  new  trial  will  be  granted  after 
a  trial  at  bar,  rather   than   after   trials    at 
nisi  prius,  because  the   former   is    founded 
upon    what  appeared  to    the    whole   court, 
whereas   the   latter  is  founded  on  the  opin- 
ion of  a  single  judge;*'  1   Burr.    394. 
148      I  am  *at    a    loss    to    reconcile    with 
these  principles,   the  subsequent   ad- 
judication   of   Ewing   V.   Ewing.     In  that 
case,    on    a    motion    for  a  new  trial  being 
overruled,  all  the  evidence  given  at  the  trial 
on  both  sides,  was  stated  in  a  bill  of  excep- 
tions; and  the  appellate   court,    excluding 
all  the  evidence  of  the  party  against  i^hom 
the  verdict  was  found,    and    admitting    the 
truth  of  all  the  evidence    of    the  party  for 
whom  it   was  found,  held  the   verdict   con- 
trary to   evidence    and    to   justice,    set    Jt 
aside,  and  ordered  a  new  trial ;  thus,  treat- 
ing the  bill  of  exceptions  exactly  as   a  de- 
murrer to  evidence ;  a  practice,   which  must 
end  in    the  trial  of  every   case  over   again 
in  the  appellate  court,  upon  a  bill  of  excep- 
tions stating  the  whole  evidence  on    paper, 
not  in  reviewing  the  judgment  of  the  infe- 
riour court  on  the  law   of   the  case,  as  the 
facts  appeared  to  it  to    be    proved    by    the 
testimony.     In    short,    Ewing     v.    Ewing 
presents  a  new  mode   of    trial,    not    to    be 
found  in  any  of  the  books,    and   more  con- 
genial with  the  civil  than  the  common  law. 
In  the  case  now  before  us,  I    think    it    im- 
possible, that  the  jury   or  the  circuit  court 
could  have  taken  the  same  view  of  the  viva 
voce  evidence  which  was  before  them,  that 
they    would    have     taken   of   the   evidence 
stated  for  us  on  paper  in  this  bill  of  excep- 
tions.    As    to   the    distinction    which    has 
been  taken,  between  evidence  of  facts,  and 
inferences    from    facts   and   circumstances 
proving  facts,  which,  it  is  said,  this  court  is 
as  competent  to  draw  as  the  jury  or  the  court 
below,  there  would    be  something  in  it,    if 
such  inferences  were  matter  of  law,  and  not 
of  fact :  but  such  inferences  are  matters  of 
evidence,  and  depend   much   on   other  evi- 
dence in  the  cause,  which    is    admitted    to 


be  the  peculiar  province  of  the  jury,  and 
of  the  court  of  trial,  upon  the  viva  voce 
testimony,  to  weigh  and  decide.  It  is  an 
appeal  from  the  judgment  on  the  facts,  and 
not  on  the  law,  which  the  distinction  re- 
quires this  court  to  entertain.  This,  I 
think,  is  not  justified  by  the  authority  of 
Bennett  v.  Hardaway,  though  it  is  by  that 
of  Carrington  v.    Bennett    and    Ewing    v. 

Ewing. 
149         *TUCKER,  P.     The   first  question 
in  this  case,  brings  up  the  often   de- 
bated point,  as  to  the  proper  form  of  a  bill 
of   exceptions,   on  the  refusal  of  a   motion 
for  a    new  trial.     It  seems  to  be  agreed  on 
all  hands,  that  it  is  not  competent  for  the 
appellate   court,  in  a    case    of    conflicting 
testimony,  to  revise   and   reverse  the  opin- 
ion of  the  court    and    jury,    touching    the 
credit   of    the    witnesses.      In    such    case,, 
therefore,  the  party  who  takes  the   excep- 
tion must  have  the  facts,    as  contradistin- 
guished from  the  evidence,  spread  upon  the 
record,    for  the  judgment  of  the  appellate 
court.     When    this    is    done,    the  question 
presented  is,  whether  the  jury  has  erred  in 
the  inferences  drawn  from  the  facts  proved, 
or   in  matter  of  law  as  arising  out  of  thoee 
facts;  and    thus,    where   the  court  of  trial 
concurs    with   the    jury,  no  other  question 
can    fairly  be   brought  before  the  appellate 
tribunal  in  a  case  of  conflicting  testimony. 
From  this  view  of  the  matter,  we  may  de- 
duce the  rule,  that  no  bill  of  exceptions  i» 
properly  taken,  which  submits  to  this  court, 
conflicting    evidence,    upon    the    credit    of 
which  we  must  decide,  before  we  can    pro- 
nounce upon  the  judgment  of  the  inferiour 
court.     And  for  a   like   reason,  though  the 
evidence    be  all  on    one    side,  yet    if    that 
which  is  introduced  as  adduced  by   the  ex- 
cepting party,  the  bill  of  exceptions  is  not 
properly    framed,  if  it  recites  the  evidence 
which  was  given,   instead  of  setting    forth 
the  facts ;  for,  peradventure,  the  court  and 
jury    may  have  disbelieved    the  witnesses, 
and    if   so,    this  court    could  not  interfere. 
This  was  the  case  in  Carrington  v.  Bennett 
in  the  opinion  of  one  of  the  judges.     There 
was  no  conflicting  evidence  on  the  real  mat- 
ter of  litigation  between  the   parties.      All 
the  evidence  to  that  point,   was  on  the  aide 
of    the  exceptor,    and  as  the  court  and  jury 
both    decided  against  him,  this  court  could 
not,  upon  its  own  principles,  have  overruled 
their  opinion  upon  the   weight  of  the  evi- 
dence, unless  the  facts  as  proved  were  duly 
stated.      In    this    the    whole    court     very 
obviously      concurred,      though     the 
150      *majority    were    of  opinion,  that  the 
question  of  the  truth  of  the   evidence 
was  not  submitted,  but  that  the  facts  were 
properly  certified.     I  coincide  in  that  opin- 
ion.    All  that  the  rule   requires,    is,    that 
the  appellate  tribunal  be  absolved  from  the 
decision  of  the  question  whether  the   testi- 
mony is  true  or  untrue.      And  where   the 
bill  of  exceptions  states,  as  it  did   in   Car- 
rington   V.  Bennett,    that    **the    witnesses 
proved'*  so  and  so,   and   that    ** these   were 
all    the  facts  proved   in   the  cause,"    this 
court    must  take  it,  that  the  matter  stated 
was  proved  to  the  satisfaction  of  the  conrt. 
In  the  case  of  Ewing  v.  Ewing,  the  ques- 
tion presented  itself  in  another  shape.     The 
party   excepting  did  not  rest  upon. his  own 
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evidence,  but  contended  that,  admittini^  the 
troth  of  all  the  evidence  adduced  by  his  ad- 
versary, it  was  not  sufficient  to  maintain 
his  plea,  and  entitle  him  to  a  verdict.  And 
the  court  decided,  accordingly,  that  the  bill 
of  exceptions  was  sufficiently  taken,  al- 
though it  did  not  purport  to  set  out  the 
facts  proved,  but  only  detailed  the  evi- 
dence which  had  been  given.  In  this  opin- 
ion I  concur;  for  the  reason  of  the  rule  has 
no  application,  where  the  evidence  is  only 
on  the  side  of  the  successful  party ;  since, 
in  such  case,  the  exceptor  may  safely  be 
considered  as  admitting  its  truth,  which  is 
equivalent  to  its  being  set  forth  as  matter 
proved  in  the  cause.  Nor  is  there  any 
hardship  in  this.  The  exceptor  cannot 
complain,  since  he  must  either  submit  to 
an  affirmance  by  reason  of  the  informality 
of  the  bill  of  exceptions,  or  submit  to  the 
inference  that  his  adversary's  evidence  is 
incontrovertibly  true.  And  the  successful 
party  cannot  justly  complain,  that  the 
court  considers  his  evidence  as  equivalent 
to  indisputable  facts.  The  modification  of 
the  rule  of  Bennett  v.  Hardaway,  which  is 
aflected  by  the  case  of  Ewing  v.  Swing, 
seems  to  me  essential  to  justice :  for,  surely, 
it  would  be  grossly  wrong  to  refuse  to  correct 

the  error  of  the  court  below  in  refus- 
151       ing   a  ne^w    *trial,  where  it  is  plain, 

that  the  proof  exhibited  by  the  plain- 
tiff, admitting  it  to  be  true  in  every  title, 
established  no  cause  of  action. 

Such  I  conceive  to  be  the  case  at  bar. 
The  testimony  is  all  on  one  side,  and  is 
against  the  exceptor.  Admitting  it  to  be 
true,  it  neither  establishes  the  facts  nec- 
essary to  charge  the  defendant,  nor  justi- 
fies such  inferences  as  might  go  to  charge 
him.  And  I  agree  in  the  opinion  expressed 
by  judge  Green,  that  although  this  court 
cannot  review  the  opinion  of  the  court  be- 
low as  to  the  weight  of  evidence,  it  is  its 
duty  to  correct  the  false  inferences  which 
may  be  drawn  from  facts  that  have  been 
proved ;  1  Leigh  347. 

In  the  case  before  us,  there  are  two 
counts ;  the  first  a  general  indebitatus  as- 
sumpsit, the  second  a  special  count.  This 
latter  is  clearly  not  sustained  by  the  evi- 
dence ;  for  it  sets  forth  a  debt  of  200  dol- 
lars, and  an  assignment  of  part  of  the  debt 
of  Towles,  which  the  defendant  had  re- 
ceived from  the  sheriff;  whereas  the  evi- 
dence fails,  I  think,  in  proving  either  the 
original  debt  to  Ashby,  or  an  assignment 
to  him  for  his  own  use  of  the  judgment 
against  Towles,  though  it  does,  indeed, 
conduce  to  prove  an  authority  to  collect  it, 
but  for  whose  use  we  know  not,  except  that, 
in  the  absence  of  evidence,  it  must  be  taken 
to  be  for  Ross's  use.  This  count  is  more- 
over altogether  defective,  and  inter  alia, 
in  omitting  to  set  out  that  Green  received 
on  the  judgment  enough  to  pay  Ashby's  de- 
mand. Then,  as  to  the  general  count:  this 
presents  the  question,  whether  the  evidence 
establishes  any  right  of  action  against  the 
defendant.  I  am  of  opinion  that  it  does 
not.  To  sustain  the  action,  it  was  at  least 
necessary  to  prove,  that  Green  had  received 
the  money,  that  the  plaintiff  had  the  best 
fight  to  it,  and  that  Green  had  either  not 
paid  it  over,  or  had  notice  not  to  pay  it. 
I  think  the  proof  is  essentially  defective  on 


the  second  point.  I  do  not  think  a  jury 
could  fairly  infer  from  the  existence 
152  of  the  '^fee  bills,  made  out  no  one 
knows  when,  for  services  performed 
very  many  years  ago,  that  Ross  was 
Ashby's  debtor  at  all.  And  still  less  could 
they  infer  a  transfer  of  the  judgment 
against  Towles  for  the  purpose  of  paying 
such  debt.  The  mutilated  fragment  pro- 
duced by  Ashby,  so  far  from  proving  an 
assignment  for  any  such  purpose,  uses  the 
terms  **  hereby  authorized  to  prosecute  and 
recover,"  without  any  words  of  appropria- 
tion to  Ashby,  and  thus  shews  only  an 
authority,  without  establishing  an  interest, 
or  shewing  an  assignment.  Without  proof 
of  such  assignment,  moreover,  the  receipt 
of  the  money  by  Green  was  an  authorized 
act,  as  it  would  seem,  he  was  one  of  the 
attorneys  of  record.  And  in  that  view  of 
the  case,  it  might  fairly  be  questioned 
whether  he  would  be  liable  to  Ashby  for 
having  paid  over  to  Ross,  even  though  it 
should  appear  that  Ashby  was  equitably  en- 
titled to  the  money.  For  it  is  difficult  to 
admit,  either  that  an  attorney  can  retain 
his  client's  money  upon  notice  of  a  claim 
to  it  by  a  stranger,  or  that  the  question  of 
Ross's  right  could  be  fairly  tried  in  an 
action  against  Green.  On  the  other  hand, 
if  there  was  an  assignment,  if  the  money 
really  was  Ashby's,  if  he  brought  the  suit, 
if  he  employed  other  counsel  than  Green, 
to  recover  the  amount  in  Ross's  name,  the 
9uit  was  his  suit,  and  the  introvention  of 
Green,  at  the  instance  of  Ross,  could  not 
have  given  him  authority  to  receive  the 
money  from  the  sheriff,  as  Ross's  agent. 
In  that  state  of  facts,  with  notice  of 
Ashby's  rights,  he  would  perhaps  have 
been  liable  to  the  action  of  Ashby,  as 
the  receipt  would  have  been  inofficious; 
though  the  difficulty  would  still  exist,  as 
to  the  competency  of  a  suit  against  Green, 
to  try  the  right  of  Ross  to  the  money  in 
question.  It  is  not  necessary  to  go  into 
this  question  here,  and  I  therefore  waive 
it,  only  referring  to  the  following  authori- 
ties, as  bearing  upon  these  questions; 
Robson  V.  Baton,  1 T.  R.  62;  Buller  v.  Harri- 
son, 2  Cow  p.  566;    Sadler   v.   £vans, 

153  4*Burr.  1984;    Travis  v.  Claiborne,  5 
Munf .  435 ;  Mires  v.    Solebay,  2  Mod. 

242;  1  Bac.  Abr.  Assumpsit.  A.  260,  261. 
It  is  sufficient  for  this  case,  to  say,  that 
the  foundation  of  the  plaintiff's  action  is 
wanting.  The  assignment  is  not  proved, 
nor  can  it  be  fairly  inferred ;  and  without 
such  proof  the  case  is  defective  in  all 
points. 

Judgments  reversed,  and  a  venire  de  novo 
directed.  

154  »Tait's  Adnn'r  v.  Tait. 

Marcb,    1886,  Ricbmond. 

(Absent  Brooke.  J.) 

Covenant— Construction  of*— Cnteat  Bar.— Coyenant 
between  A.  and  B.  that  the  parties  sboald  build 
mercbant  mills  on  a  stream  on  A.*s  land.  A.  con- 
tributing one  tbird,  and  B.  two  tbirds  of  tbe 
expenses,  and  tben  sbould  work  tbe  mills  on  Joint 
account,  for  a  term  of  seventeen  years:  at  tbe  end 


♦See  monograpbic  note  on  "Covenants"  appended 
to  Todd  V.  Summers,  2  Gratt  167. 
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of  which  term.  If  rebuilding  of  the  mills  should  be 
necessary,  they  should  be  rebuilt  at  Joint  expense, 
contributed  in  the  same  proportion,  and  the  mills 
should  remain  the  sole  property  of  A.  the  owner 
of  the  mill  seat,  or  his  heirs,  and  B.'s  proportion  of 
expenditures  in  the  original  building,  as  well  as 
of  any  such  rebuilding,  should  be  reimbursed  by 
A.  to  B.—  a  mill  dam  and  mill  house  were  accord 
inffly  buift,  but  within  a  year  afterwards,  the 
mill  dam  was  broken,  and  the  mill  house  entirely 
carried  away,  by  a  fresh ;  upon  which  the  parties 
abandoned  the  enterprise,  in  consequence,  it 
seemed,  of  B.  refusing  to  contribute  to  the  expense 
of  rebuildinff.  except  on  terms  with  which  A.  was 
not  bound  to  comply:  and  then,  by  another  cove- 
nant. A.  bound  himself  to  pay  B.  the  amount  of 
his  expenditures  on  the  mill  destroyed,  when  the 
same  should  be  ascertained,  within  ten  years: 
Held,  on  a  bill  by  B.'s  administrator  afiralnst  A.  for 
an  account  to  ascertain  the  amount  of  B/s  expen. 
ditures. 
I.  Sune— Same.— That  by  the  terms  of  the  first  cove- 
nant, notwithstandinff  the  destruction  of  the  mill 
and  the  abandonment  of  the  work.  A.  was  bound 
to  reimburse  to  B.  his  expenditures  on  the  mill 
which  was  destroyed  by  the  fresh:  dlssentlente 
Bbockenbbouoh.  J. 


-That  the  covenants  in  the  first  cov- 
enant, were  independent:  and  if  B.  refused  to 
rebuild,  he  was  yet  entitled  to  an  action  for  the 
amount  of  his  expenditures  on  the  mill  destroyed, 
without  shewinff  performance  of  his  covenant  to 
contribute  to  the  expense  of  rebuildinff:  per 
Tucker,  P. 
3.  5ftme— Same.— And  per  toL  cur.  whatever  miffbt 
have  been  the  Just  construction  of  the  first  cove- 
nant, A.'s  last  covenant  settled  all  controversy, 
and  bound  him  to  pay  B.  the  amount  of  his  expen- 
diture, when  ascertained. 

Edmund  Tait,  being  the  owner  of  lands 
on  Blackwater  creek  in  Campbell  county, 
on  which  it  was  supposed  there  were  sev- 
eral valuable  mill  seats,  and  having 
155  made  *a  dam  across  the  stream,  and 
commenced  other  works  and  collected 
inaterials  for  building  mills  thereon, — by 
articles  of  agreement,  dated  the  15th  Jan- 
nary  1813,  between  him,  Edmund  Tait,  his 
brother  Caleb  Tait,  and  Charles  Deison,  it 
was  covenanted  and  agreed,  1.  That  the 
parties  should  build  three  merchant  mills  on 
Edmund's  land,  if  leave  of  court  could  be 
obtained  for  building  three,  if  not,  then 
one  mill  on  the  main  stream,  with  as  many 
pair  of  stones  as  the  stream  would  suffice 
to  work,  and  that  the  parties  should  contrib- 
ute, each,  one  third  of  the  expense  of 
building  the  mill  or  mills,  and  when  com- 
pleted, should  work  the  same  jointly,  and 
receive,  each,  one  third  of  the  profits,  for 
the  term  of  seventeen  years  from  the  date 
of  the  articles ;  provided,  that  Edmund  Tait 
should  have  the  whole  profits  of  the  grist 
mill  for  grinding  Indian  corn.  2.  That  the 
parties  should  also,  upon  the  same  terms, 
erect  a  distillery  or  distilleries  at  the  mills. 
3.  That  Edmund  Tait  should  be  allowed 
the  full  value  of  all  the  work  be  had  al- 
ready done,  and  of  all  the  materials  he  had 
collected  for  building  a  mill,  which  were 
to  be  used  for  building  the  mills  on  joint 
account;  and  should  provide  and  furnish 
timber  and  stone  from  his  lands  for  com- 
pleting these  mills,  at  certain  rates  specified 
in    the  articles.     4.  That  at  the  expiration 


of  the  term  of  seventeen  years,  if  rebuild- 
ing of  the  mills  should  be  necessary,  it 
should  be  done  at  joint  expense  of  the  par- 
ties, and  the  mills  should  be  delivered  to 
Ekimund  Tait  or  his  heirs,  and  the  other 
two  parties  should  be  allowed  a  credit  on 
final  settlement  of  accounts  for  two  thirds  of 
the  expense  of  such  buildings :  and  also,  on 
such  final  settlement,  Edmund  Tait  should 
refund  to  the  other  two  parties,  two  thirds  of 
the  expense  of  the  buildings  in  the  first 
instance.  And  by  another  agreement  dated 
the  12th  January  1814,  Deison,  with  the 
consent  of  Edmund  Tait,  transferred 
all  his  interest  to  Caleb  Tait,  who  under- 
took  to    reimburse    to    Deison    what 

156  *he  had  already    contributed,  and   to 
perform    all  his  engagements  for  the 

future ;  so  that  Caleb  was  now  entitled  to 
two  thirds  of  the  benefit,  and  subject  to  two 
thirds  of  the  burden,  and  Edmund  to  the 
other  third. 

The  parties  commenced  the  buildings,  ac- 
cording to  the  articles,  and  built  one 
merchant  mill  house  at  the  lower  seat  where 
Edmund  had  prieviously  made  the  dam. 
But  in  the  spring  or  summer  of  1814,  there 
was  a  fresh  in  the  creek,  which  broke  the 
dam,  and  carried  the  mill  house  entirely 
away.  The  work,  and  the  business  of  the 
partnership,  were  then  abandoned,  but 
whether  owing  to  the  fault  of  Caleb  Tait 
or  Edmund,  was  a  controverted  point  in 
this  cause. 

Shortly  after  the  mill  house  had  been 
carried  away,  Edmund  Tait  executed  the 
following  covenant  to  Caleb — *'I  Edmund 
Tait  have  agreed  to  pay  Caleb  Tait  the 
amount  of  his  expenditures  on  the  mills 
when  the  same  is  ascertained,  within  ten 
years  from  the  present  time.  In  witness 
whereof  I  have  hereto  set  my  hand  and  seal 
this  1st  August  1814." 

Before  the  expiration  of  the  ten  years 
mentioned  in  this  covenant  of  the  1st  Au- 
gust 1814,  Caleb  Tait  died,  and  his  admin- 
istrator exhibited  a  bill  against  Edmund 
Tait,  in  the  superiour  court  of  chancery  of 
Lynchburg,  setting  forth  the  facts  above 
stated ;  and  charging,  that  upon  the  destruc- 
tion of  the  mill  house  by  the  fresh  in  1814, 
his  intestate,  Caleb  Tait,  was  desirous, 
and  proposed,  to  rebuild  the  mill  house, 
and  proceed  in  the  joint  business,  accord- 
ing to  the  articles  of  January  1813;  but 
Ekimund  Tait  refused  to  contribute  to  the 
rebuilding  of  the  house,  and  the  business 
was  therefore  abandoned ;  in  consequence  of 
which  Eklmund  Tait  executed  the  covenant 
to  Caleb,  of  August  1814,  binding  himself 
to  pay  Caleb  the  amount  of  his  expenditures 
on  the  mill,  when  the  same  should  be  as- 
certained, within  ten  years:  that,  in  order 
to  ascertain  the  amount  of  Caleb  Tait*s 
expenditures,    which   would   be    pay- 

157  able  to  *him    according    to    the    last 
mentioned  covenant,  the  plaintifif  had 

endeavoured  to  procure  a  settlement  of  the 
joint  accounts  of  expenses,  while  the  wit- 
nesses and  evidence  were  in  existence,  by 
which  the  items  of  the  accounts,  on  both 
sides,  could  be  proved  and  ascertained ;  but 
Edmund  Tait  refused  to  make  any  settle- 
ment of  the  accounts ;  and  now  denied,  that 
he  was  bound  to  reimburse  to  the  estate  of 
Caleb,  the  amount  of  expenditures  contrih- 
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uted  by  him  to  the  building  6i  the  mill. 
The  bill,  therefore,  prayed  an  account  of 
Caleb  Tait's  expenses  incurred  in  the  joint 
or  partnership  business,  so  as  to  ascertain 
the  sum  which  would  be  due  to  his  estate 
from  Edmund  Tait,  under  Edmund's  cov- 
enant of  August  1814. 

Bklmund  T^it,  in  his  answer,  said,  That 
upon  the  destruction  of  the  mill  house  by 
the  fresh  in  1814,  he  earnestly  insisted  on 
rebuilding  the  house,  and  proceeding  in 
the  partnership  business  according  to  the 
articles  of  January  1813,  and  that  Caleb 
Tait  refused  to  contribute  his  proportion 
of  the  expense  of  rebuilding,  and  to  pro- 
ceed in  the  execution  of  the  contract,  unless 
Edmund  would  give  him  ample  real  security 
to  reimburse  to  him  his  proportion  of  such 
expenditures,  at  the  expiration  of  the  term 
of  seventeen  years;  that  he,  Edmund  Tait, 
being  nowise  bound  by  the  articles  to  give 
any  such  security  to  Caleb,  refused  to  com- 
ply with  this  unreasonable  demand;  and 
thereupon  Caleb  refused  to  contribute  any 
portion  of  the  expense  of  rebuilding  the 
mill,  and  abandoned  the  contract.  And  the 
defendant  insisted,  that,  under  these  cir- 
cumstances, he  was  not  bound  by  the  arti- 
cles of  January  1813,  to  reimburse  to  Caleb 
Tait's  estate,  any  part  of  the  expenses  con- 
tributed by  him  in  building  the  mill  which, 
had  been  destroyed,  and  thus  wholly  lost 
to  both  parties ;  but  that  the  joint  accounts 
ought  to  be  settled,  each  party  credited  for 
his  advances,  and  each  charged  with  his 
proportion  of  the  burden.  As  to  the  cove- 
nant of  1814,  the  defendant  alleged, 
158  *that  that  covenant  had  been  obtained 
from  him  by  Caleb  Tait,  by  fraudu- 
lent concealment  and  misrepresentation; 
that  Caleb  Tait  had  the  articles  of  January 
1813  in  his  possession,  and  falsely  repre- 
sented to  Edmund,  that  he  was  bound  by 
the  terms  thereof,  to  pay  Caleb  the  amount 
of  his  expenditure  in  building  the  mill 
house,  though  the  house  Was  destroyed 
immediately  after  it  was  erected,  and  though 
Caleb  refused  to  join  in  rebuilding  it  with- 
out real  security  for  ultimately  reimburs- 
ing him  his  proportion  of  the  expenditure ; 
and,  therefore,  that  Caleb's  administrator 
was  not  entitled,  in  equity,  to  avail  him- 
self of  the  covenant  of  August  1814. 

There  were  depositions  taken  and  filed  to 
prove,  that,  upon  the  destruction  of  the  mill 
house  by  the  fresh  in  1814,  Edmund  Tait 
was  desirous  to  rebuild  it,  and  to  proceed 
in  the  execution  of  the  articles,  and  re- 
quired of  Caleb,  that  he  should  contribute 
his  proportion  of  the  expense  of  rebuilding; 
but  this  Caleb  refused  to  do,  unless  Ed- 
mund would  give  him  real  security  for  the 
reimbursement  to  him,  at  the  expiration 
of  the  term  of  partnership,  of  the  amount 
of  his  expenditures;  and  Edmund  refusing 
to  comply  with  this  demand  for  security, 
the  contract  and  the  joint  business  was 
abandoned.  But  there  was,  in  the  opinion 
of  this  court,  no  proof  of  any  fraudulent 
concealment  or  misrepresentation  on  the 
part  of  Caleb  Tait,  to  procure  from  Ed- 
mund the  covenant  of  August  1814 ;  and  so 
far  from  the  fact  being  that  Caleb  had  pos- 
session of  the  articles  of  January  1813  (as 
alleged  in  the  answer),  it  appeared,  that 
those  articles  had   been    deposited    in    the 


clerk's  office  of  the  county  court  of  Camp- 
bell, and  so  were  equally  open  to  the  in- 
spection of  both  parties. 

The  chancellor  made  an  interlocutory 
decree,  declaring,  that,  under  the  circum- 
stances of  the  case,  as  disclosed  by  the  evi- 
dence, Edmund  Tait  was  not  further  or 
otherwise  bound  by  the  covenant  of  Au- 
gust 1814,  than  he  was  by  the  terms  of 

159  the  articles  of  January  *1813 ;  and  re- 
ferring the  accounts  between  the  par- 
ties to  a  commissioner,    to    be    settled  and 
adjusted  according  to  those  articles. 

There  were  three  reports  made  by  the 
commissioner.  Upon  exceptions  taken  to 
the  first  and  second,  they  were  successively 
recommitted.  In  the  third  report,  the  com- 
missioner first  ascertained  the  amount  of 
the  advances  and  expenditures  of  each 
party,  in  the  business  of  building  the  mills ; 
and  then  charged  Galeb  Tait  with  two 
thirds  of  Edmund's  advances,  and  credited 
him  with  one  third  of  his  own :  and  it 
resulted  from  the  accounts,  stated  on  this 
principle,  that  Caleb  Tait's  estate  was  in- 
debted to  Edmund  Tait,  in  a  balance  of  80 
dollars.  There  were  many  exceptions  to 
the  details  of  the  account,  and  the  princi- 
ple was  earnestly  contested. 

The  chancellor  approved  the  report ;  and 
the  defendant  waiving  an  account  of  the 
assets  of  Caleb  Tait's  estate,  in  order  to 
ascertain  whether  the  plaintiff,  his  ad- 
ministrator, should  be  charged  with  the 
balance  reported  against  him,  and  being 
willing  to  accept  a  decree  for  his  costs  only, 
the  bill  was,  therefore,  dismissed  with 
costs.  From  this  decree,  the  plaintiff  ap- 
plied, by  petition  to  this  court,  for  an  ap- 
peal, which  was  allowed. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellee. 

BROCKENBROUGH,  J.  The  first  ques- 
tion is  as  to  the  proper  construction  of  the 
articles.  Caleb  Tait  and  Charles  Deison 
were  to  unite  with  Edmund  Tait  in  erecting 
mills  on  the  land  and  stream  of  the  latter ; 
when  built,  they  were  to  share  equally  the 
profits  for  seventeen  years;  at  the  end  of 
which  term,  the  mills  were,  if  necessary, 
to  be  rebuilt  at  their  equal  and  joint  ex- 
pense, and  delivered  to  Edmund  Tait ;  and 
he  was  then  bound  to  refund  to  the  other 
two,  the  two  thirds  of  the  whole  expense 
incurred  in  rebuilding  them,  and  two 

160  ^thirds  of  the  expense  of  the  original 
building.     The  parties  did  not  provide 

for  the  event  which  subsequently  occurred, 
of  the  destruction  of  the  building  by  the 
flood.  Soon  after  these  articles  were  exe- 
cuted, Deison  transferred  all  his  interest  in 
the  subject  to  Caleb  Tait.  And  after  the 
destruction  of  the  mill  which  was  built, 
the  two  brothers  were  each  bound  to  the 
other,  to  put  up  the  buildings,  and  to  have 
them  there  at  the  end  of  the  seventeen 
years,  then  to  be  delivered  into  the  exclu- 
sive possession  of  Edmund  Tait. 

It  seems  to  me,  that,  according  to  the  plain 
meaning  of  these  articles,  the  right  of  Caleb 
Tait  to  reimbursement  of  the  two  thirds  of 
the  expense  incurred  in  erecting,  and  in 
renewing  the  buildings,  did  not  attach  till 
the  end  of  the  term ;  and  not  then,  unless  the 
buildings  should  be  delivered  to  Edmund 
Tait,    or    unless   Caleb   being  willing  and 
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ofiFering  to  rebuild,  should  be  prevented  by 
Edmund  from  rebuilding.  The  object  of 
Edmund  was  to  have  the  mills  built  on  his 
land,  by  the  joint  contribution  of  the  other 
two  and  himself,  to  have  a  partnership  in 
the  milling  business  for  the  specified  term, 
and,  at  the  end  of  it,  to  have  the  exclusive 
interest  and  possession  of  the  mills  in  him- 
self. As  he  was  then  to  have  such  exclu- 
sive possession,  he  was  bound  by  the 
contract  to  pay  to  his  brother  the  two  thirds 
of  the  whole  expense  of  erecting,  and  re- 
erecting  them.  But  if,  from  any  cause, 
the  exclusive  possession  of  the  mills  should 
not  be  given  to  him  at  the  end  of  the  term, 
why  should  he  pay  for  more  than  his  own 
share  of  the  expense  of  the  first,  or  any 
other  erection?  In  the  event  that  the  mills 
should  be  delivered  to  him  at  the  end  of  the 
term,  each  party  would  be  benefited  accord- 
ing to  the  original  ititention  of  the  con- 
tracting parties;  he  would  have  his  mills, 
and  they  would  have  their  share  of  the 
price  of  erecting  them.  In  the  event  of  the 
destruction  of  the  mills,  and  the  abandon- 
ment   of  the  intention  of  rebuilding  them, 

the  loss  of  each  would  be  equal: 
161      each  would  *lose   the    sum   advanced 

for  the  erection.  At  the  end  of  the 
term,  Edmund  would  lose  his  own  share  of 
the  expense  of  erection,  and  the  advantage 
of  the  use  of  a  mill  in  operation;  Caleb 
would  lose  his  share  of  the  labour  and  ma- 
terials employed  in  the  erection.  But  if 
the  articles  are  so  construed,  that  Caleb 
shall  be  paid  for  his  labour  and  materials, 
although  the  mills  are  not  rebuilt  then  the 
whole  loss  would  fall  on  Edmund,  the  other 
sustaining  no  part  of  it.  This  would  be 
unequal  and  unjust. 

Although  such  is  my  construction  of  the 
articles,  in  which,  it  seems,  Idififer  from  my 
brethren,  yet  lam  satisfied  that  it  Was  com- 
petent for  these  parties,  after  the  loss  hap- 
pened, to  make  a  compromise,  to  construe 
the  contract  in  their  own  way,  and  adjust  the 
loss  according  to  their  own  ideas  of  right. 
It  appears  that  this  was  done.  Eklmund 
Tait  agreed,  by  solemn  instrument,  to  pay  to 
Caleb  the  amount  of  his  expenditures,  when 
the  same  should  be  ascertained,  within  ten 
years  from  the  time  of  the  agreement. 
The  bill  alleges,  that  Caleb,  after  the  loss, 
offered  to  proceed  with  the  rebuilding,  but 
that  Edmund,  being  much  discouraged  by 
the  loss,  refused  to  proceed  any  further, 
and  on  thus  abandoning  the  contract,  prom- 
ised to  repay  him  his  expenditures,  and  in 
compliance  with  that  promise,  executed  the 
instrument  of  August  1814.  The  answer 
positively  denies,  that  Edmund  Tait  re- 
fused to  proceed  with  the  building;  and, 
on  the  contrary,  avers,  that  Edmund  re- 
quired Caleb  to  go  on  with  the  buildings, 
which  Caleb  refused,  except  on  inadmissi- 
ble terms.  There  is  some  evidence  to  sup- 
port this  allegation  of  the  answer,  but 
I  think  it  is  not  sufiBcient  to  outweigh  the 
evidence  of  Edmund's  own  solemn  obliga- 
tion, unless  indeed  that  obligation  can  be 
impeached.  This  is  attempted  by  the  de- 
fendant; for,  in  his  answer,  he  charges,  that 
the  bond  was  obtained  by  false  and 
fraudulent  misrepresentations;  but  in  the 
proof  of  this  charge  he  has  totally 
162      *failed;  there  is  not  the  slightest  evi- 


dence to  prove  that  it  was  so  pro- 
cured. The  bond  then  being  unimpeached, 
I  hold  it  to  be  satisfactory  evidence  to 
prove,  either  that  Edmund  construed  the 
articles  as  imposing  on  him  the  duty  of 
repaying  to  his  brother  his  expenditures  on 
the  erection,  or  that  he  had  determined  to 
abandon  the  milling  project,  and  would  not 
permit  the  building  to  go  on.  In  the  first 
alternatives,  if  he  gave  a  wrong  construc- 
tion to  the  articles,  as  I  suppose,  he  is  still 
found  by  his  obligation,  for  it  was  founded 
on  a  mistake  of  the  law,  and  not  of  the 
facts:  in  the  other  alternative,  that  of 
abandonment,  he  was  clearly  liable.  I  am, 
therefore,  of  opinion,  that  the  decree  should 
be  reversed,  and  the  cause  remanded,  for 
further  proceedings. 

CARR,  J.  I  difl'er  entirely  from  the 
chancellor  on  the  main  points  in  the  cause. 
It  seems  to  me,  that  by  the  articles  between 
the  parties,  of  January  1813,  it  was  intended, 
that  the  partnership,  as  to  joint  profit, 
should  commence  with  the  grinding  of  the 
mills ;  the  building  and  the  expenses  thereon 
incurred,  were  mere  preparation  for  this. 
The  land  and  mill  seat  belonging  to  Ed- 
mund, the  other  parties  were  to  share  the 
profits  with  him  for  seventeen  years,  and 
then  the  concern  was  to  cease ;  the  property 
to  remain  with  the  owner,  and  the  other 
partners  to  receive  the  moneys  they  had 
expended,  whether  in  the  original  erection 
or  subsequent  rebuilding  of  the  mills.  The 
same,  I  presume,  would  have  been  the 
consequences,  if  the  parties,  before  the  end 
of  the  term,  had  at  any  time  dissolved  the 
partnership,  without  making  a  particular 
provision  for  them.  A  fresh  swept  awaj 
their  mill  house  as  soon  as  it  was  com- 
pleted. This  seems  to  have  been  an  acci- 
dent unprovided  for  in  the  articles.  Whose 
should  be  the  loss?  His,  I  think,  who  owned 
the  property.  Every  man  is  the  insurer  of 
his  own  houses,  unless  he  gets  them  in- 
sured. I  do  not  think  these  articles 
163  made  the  partners  the  insurers,  ^he 
risk  was  one  to  which  the  mills  were 
known  to  be  liable,  and  no  provision  is  made 
against  it.  This  it  seems  to  me  is  the  fair 
construction  of  the  contract.  If  when  the 
house  was  destroyed,  Edmund  insisted  on 
rebuilding,  and  a  continuance  of  the  adven- 
ture, and  Caleb  refused,  an  action  for  dam- 
ages, or  a  bill  for  specific  execution,  was  the 
course.  Neither  of  these  was  taken ;  but  in- 
stead of  this,  the  brothers  agree  to  adjust 
the  matter  by  abandoning  the  scheme,  and 
Edmund  executes  to  Caleb  his  obligation 
to  repay  him  the  amount  of  his  expendi- 
tures on  the  mills,  when  the  same  are  ascer- 
tained, within  ten  years.  Here,  then,  is  to 
my  mind,  a  clear  construction  given  to  the 
articles  by  the  parties  themselves,  who  must 
have  understood,  better  than  all  the  world 
besides,  what  they  themselves  meant  in  the 
contract ;  and  unless  this  obligation  be  im- 
peached in  some  way,  I  hold  that  no  human 
tribunal  can  touch  it.  The  answer  states, 
that  it  was  obtained  by  fraudulent  contri- 
vance and  imposition,  Caleb  withholding 
the  articles,  and  misrepresenting  them  to 
Edmund.  This  is  a  charge  which  would 
require  strong  proof  to  sustain  it :  The  rec- 
ord furnishes  none;  not  the  slightest.  We 
do  not  find  even,  that  Caleb  had  possession 
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of  the  articles ;  they  seem  to  have  been  in 
the  clerk's  office  of  the  county  court,  equally 
accessible  to  both  parties.  This  view  of 
the  case  seems  to  me  decisive.  I  think  the 
decree  should  be  reversed,  and  the  cause 
remanded. 
CABBLL,  J.,  concurred. 
TUCKER,  P.  The  appellee  in  this  case, 
being  the  owner  of  a  mill  seat,  entered  into  a 
contract  with  his  brother,  the  appellant's  in- 
testate, and  another  person,  for  the  erection 
of  mills  and  other  water  works.  By  this 
agreement,  each  party  was  to  advance  one 
third  of  the  expenses  of  erection,  and  they 
were  then  to  hold  the  property  in  partner- 
ship for  seventeen  years,  receiving 
164  *equal  portions  of  the  profits.  At 
the  end  of  that  period,  the  prop- 
erty was  to  be  given  up  1o  the  appellee, 
who  was  to  refund  to  the  other  parties, 
all  these  advances  for  the  original  erec- 
tion, or  for  any  re-erection  which  might 
t>e  rendered  necessary;  the  parties  dis- 
tinctly engaging,  that  at  the  expiration 
of  the  term,  if  rebuilding  should  be  neces- 
sary it  should  be  done  at  their  joint  ex- 
pense. In  pursuance  of  this  contract,  one 
mill  was  erected,  but  it  was  swept  off  by 
a  fresh  within  a  short  time ;  which  seems  to 
have  discouraged  the  parties,  and  to  have 
suspended  further  operations.  Caleb  Tait, 
the  intestate  of  the  appellant,  had  bought 
out  the  interest  of  the  third  party  Deison ; 
and  the  appellee  contends,  and  I  think  it  is 
proved,  that  he  refused  to  make  advances 
for  the  rebuilding,  except  upon  condition 
of  receiving  security  to  refund;  a  term 
which  he  certainly  had  no  Hght  to  intro- 
duce into  the  contract.  It  is  now  contended, 
that  he  is  not  entitled  to  recover  his  ad- 
vances for  the  original  building,  but  that 
in  consequence  of  the  abandonment  of  the 
contract,  he  must  now  be  considered  as  a 
partner  in  the  original  erection,  absolutely 
bound  for  one  third  of  the  expenses,  and 
without  a  right  to  reclamation,  except  for 
any  excess  he  may  have  advanced,  over 
and  above  his  own  proportion,  and  that  of 
Deison  whose  interest  he  had  bought  out. 
I  cannot  perceive  any  foundation  for  this 
pretension. 

It  cannot  t>e  denied,  that  if  Caleb  Tait 
had  strictly  complied  with  his  engagements, 
and  had  advanced  two  thirds  of  the  funds 
for  the  rebuilding,  he  would,  at  the  end  of 
seventeen  years,  have  been  entitled  to 
recover  back  not  only  those  two  thirds, 
but  two  thirds  also  of  the  expenses  of  the 
original  contruction  of  the  mill  that  was 
swept  away;  thus  clearly  shewing,  that 
losses  by  flood  or  otherwise,  were  to  fall  upon 
Edmund  Tait,  the  owner  of  the  estate, 
and  not  upon  the  other  partner;  except 
that  be  would  lose  the  profits  of  his  adven* 
ture,  and  receive  no  interest  on 
165  his  advances  for  seventeen  *years. 
Now,  if  this  was  the  character  of  the 
original  contract,  it  surely  cannot  be  con- 
tended, that,  by  a  failure  to  fulfil  it  on  the 
part  of  Caleb  Tait,  this  whole  character 
was  changed,  and  he  was  made  liable  to 
bear  a  loss  which  never  was  contemplated 
to  be  borne  by  him.  If  he  broke  his  con- 
tract, he  was  liable  to  the  action  of  Ed- 
mund    Tait,     who      might    recover     such 


damages  as  he  could  shew  he  had  sus- 
tained ;  but  it  does  not  follow  that,  by  the 
reach,  he  is  to  forfeit  his  right  to  recover 
back  those  advances,  to  which  he  would 
have  had  an  unquestionable  right,  if  he 
had  fulfilled  his  contract.  The  case  is,  in 
this  regard,  precisely  within  the  principle 
of  Pordage  v.  Cole,  1  Saund.  320,  c. ;  Lewis 
V.  Weldon,  3  Rand.  71,  and  Bream  v. 
Marsh,  4  Leigh  21.  If  it  were  otherwise, 
— if  the  recovery  of  the  first  advances  was 
to  depend  upon  the  complete  fulfilment  of 
the  engagement  to  make  the  further  ad- 
vance—then the  failure  to  the  amount  of 
one  dollar,  would  exclude  Caleb  Tait  from 
a  right  to  recover  back  any  thing ;  and 
thus,  the  penalty  on  him  might  be  thou- 
sands of  dollars,  while  the  loss  to  Edward 
Tait  would  have  been  only  the  loss  of  the 
use  of  one  dollar.  To  avoid  such  flagrant 
injustice,  these  covenants  would  have  been 
construed  independent,  even  if  they  had 
been  otherwise  in  form.  But,  in  truth, 
they  are  not  dependant  even  in  form  ;  and  if 
at  the  end  of  seventeen  years,  Caleb  Tait 
had  sued  for  his  original  advances,  it  would 
not  have  been  necessary  that  he  should  have 
averred  a  fulfilment  of  the  contract  for  ad- 
vances for  the  rebuilding  of  the  mill.  In 
this  view  of  the  case,  it  is  obvious,  that, 
whether  the  subsequent  bond  had  been 
given  by  Edward  Tait  or  not,  Caleb  Tait 
would  have  been  entitled  to  recover  back  his 
original  advances.  But  this  bond,  which 
appears  to  me  entirely  free  from  the  impu- 
tation of  fraud  or  circumvention,  has  defi- 
nitely settled  the  rights  of  the  parties. 
The  difference  between  them  under  the 
original  articles,  was  terminated  by 
166  it;  Edward  Tait  *agreeing  to  pay  to 
Caleb  the  amount  of  his  expenditures 
on  the  mills  (when  the  same  should  be  as- 
certained) within  ten  years,  without  any 
stipulation  for  interest  in  the  mean  time. 
By  this  obligation,  Edward  became  no 
farther  bound  than  he  was  before,  except 
in  so  far  as  the  repayment  of  the  advances 
is  accelerated  by  it.  Of  this  acceleration, 
Edward  does  not  complain.  He  complains 
of  being  bound  to  pay  at  all.  The  motives 
for  fixing  upon  ten  years,  we  cannot  pene- 
trate, nor  is  it  necessary.  It  was,  probably, 
a  compromise  between  the  brothers,  Edward 
insisting  on  further  advances,  and  Caleb  re- 
fusing to  make,  them  without  security.  In 
this  state  of  things,  they  seem  to  have 
abandoned  the  scheme,  and  to  have  fixed 
upon  the  terms  of  adjustment  evidenced 
by  the  bond.  It  must,  therefore,  be  re- 
spected as  a  settlement  of  their  differences, 
and  its  terms  must  be  enforced  accordingly. 
At  first,  I  doubted,  however,  whether  the 
bill  was  not  prematurely  filed,  as  the  ten 
years  had  not  expired  at  the  commencement 
of  the  suit.  But  on  reflection,  I  think  the 
reasons  assigned  in  the  bill,  and  the  terms 
of  the  bond,  are  sufficient  to  justify  the 
proceeding.  The  bond  contains  an  implied 
promise  to  account,  at  a  period  anterior  to 
the  expiration  of  the  ten  years,  which  may 
properly  be  enforced  in   equity. 

Upon  the  whole,  I  am  of  opinion  that  the 
decree  should  be  reversed,  and  the  cause  sent 
back  for  further  proceedings. 

Decree  reversed,  and  cause  remanded. 
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*Jones  V.  Janes. 

Marcb.  1885.  Ricbmond. 
(Absent  Brooke.  J.) 


Chftncery  Practice— Waiver  of  irrein>l*rlty— Cam  at 
Bar.— A  bill  in  equity  Is  filed  against  one  defendant, 
wbo  answers  denying  tbe  allegation  of  fact  on 
wbicb  tbe  bill  claims  relief:  no  replication  is  put 
in  to  tbe  answer,  and  tbere  is  no  award  of  commis> 
sion  to  take  depositions:  but  commissions  are  in 
fact  issued,  and  depositions  taken,  some  under 
sucb  commissions,  and  some  by  consent:  and  tbe 
cause  is  set  for  bearing;  tben.  on  tbe  application 
of  anotber  person,  be  is  admitted  defendant,  on 
condition  tbat  tbe  cause  sbould  not  tbereby  be 
delayed,  and  be  puts  in  an  answer,  relying  on  tbe 
same  state  of  facts  relied  on  in  tbe  answer  of 
tbe  first  defendant:  Held,  tbe  condition  tbat  tbe 
cause  sbould  not  be  delayed,  was  a  waiver  by  tbe 
new  defendant  of  ibe  necessity  of  a  replication  to 
tbe  answers,  of  a  regular  award  of  commissions, 
and  of  tbe  taklnir  tbe  depositions  over  airain :  bes- 
itante  Tucker,  P. 

Same— Caption  of  Order  No  Part  of  Record.*— Tbe  court 
orders  an  issue  to  try  tbe  controverted  question 
of  fact,  but  In  tbe  caption  to  tbat  order,  in  tbe 
order  book,  tbe  name  of  tbe  new  defendant  is  not 
mentioned:  Held  immaterial,  since  it  appeared 
by  tbe  record  tbat  be  was  a  party,  and  tbe  caption 
to  tbe  orders  is  not  a  necessary  part  of  tbe  record. 

This  was  a  foreign  attachment  in  chan- 
cery, brought  by  Janes  against  Gall  his 
absent  debtor,  in  the  county  court  of  Pen- 
dleton. Janes  alleged  in  his  bill,  that  Gall 
having  become  indebted  to  him,  by  notes  and 
bonds,  in  several  sums,  exceeding  200  dol- 
lars with  interest,  had  departed  from  the 
commonwealth ;  that  •  one  Wilright  having 
recovered  a  judgment  against  one  Hoover, 
transferred  the  same  to  Gall  for  valuable 
consideration  that  an  execution  sued  out  on 
that  judgment  in  Wilright*s  name,  was 
then  in  the  hands  of  the  sheriff  of  Pendle- 
ton ;  and  though  it  did  not  appear  by  the  exe- 
cution itself  that  it  was  for  Gall's  benefit, 
it  was  so  in  fact.  The  bill,  therefore,  made 
Gall,  the  absent  debtor  of  the  plaintiff, 
Wilright,  and  the  sheriff  of  Pendle- 
168  ton,  parties  ^defendants ;  and  prayed, 
that  the  sheriff  might  be  enjoined 
from  paying  the  proceeds  of  the  execu- 
tion to  Wilright  or  his  order;  and  that 
the  same,  as  being  the  property  of  Gall,  the 
absent  debtor,  might  be  attached  in  the 
hands  of  the  sheriff  as  garnishee,  and  ap- 
plied to  the  payment  of  the  debt  due  from 
Gall  to  the  plaintiff. 

Wilright,  in  his  answer,  stated,  that  hav- 
ing recovered  the  judgment  against  Hoover 
for  100  dollars,  he  agreed  to  lend  the  amount 
thereof  to  Gall,  and  therefore  gave  him  an 
order  on  the  sheriff  for  the  proceeds  of  the 
execution  when  it  should  be  levied,  and  an 
instrument  of  writing  which  was  intended 
to  transfer  the  same  to  him  as  a  loan ;  that 
Gall,  shortly  afterwards,  became  insolvent, 
and  absconded;  that  Gall  never  paid  any 
consideration  whatever  for  the  transfer,  and 
that,  therefore,  the  proceeds  of  the  execu- 
tion were  still,  in  equity,  his  (Wilright's) 
own  property. 

The  answers  of  the  sheriff  of    Pendleton, 


♦The  principal  case  is  cited  and  approved  In  Bank 
V.  Plesbman.  22  W.  Va.  827. 


and  of  the  administrator  of  Gall  (who  died 
after  the  bill  was  filed),  disclaimed  all 
knowledge  on  the  subject. 

Without  any  replication  being  put  in  to 
the  answers,  or  any  award  of  commissions 
to  take  depositions,  commissions  were  in 
fact  issued,  under  which  depositions  were 
taken,  and  other  depositions  were  taken  by 
consent:  whereby  it  was  proved,  that  Wil- 
right had  transferred  his  judgment  and 
execution  against  Hoover  to  Gall,  abso- 
lutely, and  for  valuable  consideration. 
And  these  depositions  being  filed,  the  cause 
was  set  for  hearing. 

In  this  state  of  the  proceedings,  the 
county  court,  it  the  instance  of  Jones 
made  an  order,  directing  that  he  should  t>e 
made  a  defendant  to  the  suit,  but  that  the 
hearing  should  not  be  delayed  thereby. 

Jones,  thereupon,  put  in  an  answer  to  the 
bill,  in  which  he  alleged,  that  Wilright  had 
transferred  his  judgment  and  execu- 
tion   against   Hoover  to    him,  Jones, 

169  *for     valuable      consideration  ;    and 
though  he  distinctly   admitted,    that, 

prior  to  this  transfer  under  which  he 
claimed.  Gall  had  presented  an  order 
from  Wilright  to  him  Jones,  then  acting 
as  deputy  for  Cunningham  sheriff  of 
Pendleton,  yet,  he  said,  Wilright  shortly 
after  countermanded  that  order,  declar- 
ing that  he  had  only  agreed  to  lend 
the  proceeds  to  the  judgment  and  exe- 
cution to  Gall,  who  had  paid  no  considera- 
tion, and  given  no  security  to  reinnd  the 
money,  and  had  absconded;  and  that, 
therefore,  the  proceeds  of  the  execution 
were  still   subject    to    Wilright's    disposal. 

The  cause  was  afterwards  transferred,  by 
consent  of  the  parties,  to  the  superiour 
court  of  chancery  of  Staunton  ;  and  apon  a 
hearing  there,  upon  the  bill,  answers,  ex- 
hibits and  depositions,  the  chancellor 
directed  an  issue  to  be  tried  in  the  circnit 
court  of  Pendleton,  to  ascertain,  whether 
Wilright  had  made  an  absolute  sale  and 
transfer  of  his  claim  against  Hoover,  or 
any  part  thereof,  to  Gall,  and  whether  Gall 
had  paid  Wilright  value  for  the  claim,  or 
any  part  thereof,  and  if  for  part  only,  for 
how  much?  But,  in  the  caption  to  this 
order  of  the  court  of  chancery,  Jones's 
name  was  not  mentioned  as  one  of  the  de- 
fendants. 

The  issue  was  tried  in  the  circuit  court  of 
Pendleton;  and  the  jury  found,  that  Wil- 
right had  made  an  absolute  sale  and  trans- 
fer of  the  whole  of  his  claim  against 
Hoover  to  Gall,  and  that  Gall  had  paid 
Wilright  full  value  for  the  same.  In  tbe 
caption  of  the  proceedings  in  the  circuit 
court,  also,  Jones's  name  was  not  men- 
tioned as  one  of  the  defendants. 

The  verdict  being  certified  to  the  conrt  of 
chancery,  and  the  cause  coming  on  for 
final  hearing  on  the  bill,  answers,  exhibits, 
and  the  verdict,  the  court  made  a  final  de- 
cree; in  which,  after  stating,  that  it  ai>- 
peared,  that  the  amount  which  came  to  the 
sheriff's  hands  on  the  execution  of  Wilright 
against  Hoover,  was,  on  the  return  day 
thereof,    185   dollars,    and     that     the 

170  debt  proved  *to  be  due   from  Gall   to 
the     plaintiff  Janes,    exceeded    that 

sum,  it  was  decreed  that  that  sum  with 
the  interest  thereon  accrued,  shoud  be  paid 
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to  Janes,  in  part  satisfaction  of  the  debt 
which  the  absent  debtor  Gall  owed  him, 
and  that  the  administrator  of  Gall  should 
pay  him  the  balance  of  the  debt,  de  bonis 
teatatoris. 

The  execution  of  Wilright  v.  Hoover  was 
not  one  of  the  exhibits  in  the  cause,  and  the 
amount  of  the  proceeds  thereof  nowise  ap- 
peared in  the  record,  but  from  the  state- 
ment in  the  final  decree.  In  the  caption  to 
the  final  decree,  the  name  of  Jones  was 
mentioned  as  a  party  defendant. 

Jones  appealed  from  the  decree  to  this 
court. 

Johnson,  for  the  appellant,  objected  that 
the  proceedings  were  wholly  irregular,  and 
in  the  actual  state  of  the  case  on  the  record, 
there  was  no  foundation  for  the  decree. 
1.  The  cause  was  set  for  hearing  on  the 
answer  of  Wilright,  without  any  repli- 
cation to  that  answer,  or  to  the  an- 
swer of  Jones,  denying  the  truth  of 
them;  and  therefore  the  depositions  must 
be  disregarded,  and  the  answers  taken 
as  true;  and  then,  Wilright's  execu- 
tion against  Hoover  was  his  own  prop- 
erty, not  Gairs;  and  so  could  not  be 
attached  for  the  debt  due  from  Gall  to 
Janes.  Neither  ought  the  court  to  have 
directed  tlae  issue  to  be  tried  at  law,  when 
there  was  nothing  put  in  issue  between  the 
parties,  by  the  pleadings.  2.  The  verdict 
could  not  be  binding  on  Jones ;  for  it  ap- 
peared by  the  caption  to  the  order  directing 
the  issue,  as  well  as  by  the  caption  to  the 
proceedings  of  the  circuit  court  in  the  trial 
of  it,  that  Jones,  was  not  then  regarded  as 
a  party  defendant.  These  proceedings 
were,  as  to  him,  ex  parte.  3.  The  execution 
of  Wilright  against  Hoover  was  not  among 
the  exhibits,  nor  was  there  any  document 
or  evidence  in  the  record,  whereb3'  the 
chancellor  could  ascertain  that  the  amount 
of  the  proceeds  of  that  execution  was  185 

dollars. 
171  ^Leigh,  for  the  appellee,  answered, 
1.  that  the  depositions,  some  taken 
by  commission,  and  some  by  consent,  re- 
lating to  the  fact  in  controversy  between 
the  plaintiff  Janes  and  the  defendant  Wil- 
right, were  all  filed  before  the  appellant 
Jones  was  made  a  party ;  and  Jones  was 
admitted  a  defendant,  upon  condition  that 
the  hearing  should  not  be  delayed  thereby ; 
which  plainly  implied,  that  he  waived  the 
necessity  of  sending  the  cause  to  the  rules 
for  replications,  a  regular  award  of  com- 
missions, and  the  taking  the  depositions 
over  again.  2.  The  captions  to  the  inter- 
locutory order  directing  the  issue,  and  to 
the  proceedings  thereupon  in  the  circuit 
court,  were  no  part  of  the  record :  the  par- 
ties to  the  proceedings  were  to  be  ascer- 
tained by  the  record,  not  by  the  clerk's 
captions  to  the  orders.  Jones  was  a  party 
defendant  on  the  record;  and  at  the  final 
hearing,  when  he  was  certainly  in  court, 
he  made  no  objection  to  the  previous  pro- 
ceedings as  ex  parte.  3.  As  to  the  amount 
of  Wilright's  execution  against  Hoover,  the 
question  was,  whether  the  property  in  the 
debt  had  been  transferred  by  Wilright  to 
Gall;  and  this  having  been  ascertained, 
Jones  had  no  interest  in  the  question  what 
was  its  amount.  Wilright  did  not  appeal 
from   the   decree.    Besides,    it   was   plain, 


from  the  decree,  either  that  the  chancellor 
had  the  execution  before  him,  or  that  its 
amount  was  agreed  at  the  bar. 

CARR,  J.  The  appellant  Jones  was  ad- 
mitted a  party  defendant  in  the  county 
court,  after  ail  the  depositions  had  been 
taken  and  filed,  upon  terms,  that  the  hear- 
ing should  not  be  delayed.  Jones,  in  his 
answer,  claimed  the  judgment  and  execution 
of  Wilright  against  Hoover,  on  the  ground 
of  an  assignment  by  Wilright  to  him.  He 
admits  that  Gall  had,  previously  to  the  as- 
signment under  which  he  claimed,  presented 
an  order  from  Wilright,  to  him  Jones,  then 
acting  as  deputy  sheriff,  and  having  the 
execution  in  his  hands,  for  the  amount 

172  thereof:  *but  he  adds,    that   not  long 
after,    Wilright    countermanded     the 

order,  and  said  he  had  lent  the  money  to 
Gall,  and  as  he  had  absconded  and  left  the 
country,  he  should  not  have  it.  That  this 
took  place  prior  to  Wilright's  assignment  to 
Jones,  is  not  only  admitted  in  Jones's  an- 
swer, but  is  proved  by  the  depositions,  l 
state  these  facts,  to  shew,  1.  That  from  the 
situation  of  the  cause  when  Jones  was  ad- 
mitted a  party  defendant,  it  being  then 
ready  for  hearing,  and  all  the  depositions 
taken  that  ever  were  taken,  the  terms  on 
which  Jones  was  admitted  to  put  in  his  an- 
swer, that  is,  not  to  delay  the  hearing, 
prove  that  no  steps  were  to  be  taken  to  put 
the  answer  regularly  in  issue  by  replica- 
tions, or  to  take  the  depositions  over  again, 
since  either  must  have  caused  delay: 
2.  That  from  Jones's  own  shewing,  he  had 
notice  of  Gall's  claim,  when  he  took  Wil- 
right's assignment  to  himself ;  and  that  the 
only  poinf  on  which  he  could  possibly  hope 
for  success,  was,  that  Wilright's  transfer 
to  Gall  should  be  proved  to  be  a  loan,  and 
revocable;  a  point  which  was  already  con- 
troverted by  Wilright's  answer,  so  that,  in 
truth,  Jones  and  Wilright,  as  respected 
Janes,  occupied  precisely  the  same  ground, 
and  if  the  transfer  to  Gall  could  be  dis- 
proved, the  only  question  would  be,  whether, 
Wilright  or  Jones  should  receive  the  money. 
The  only  point,  then,  in  which  Jones  was 
interested,  being  in  fact  already  in  issue, 
it  needed  no  step  by  replication  to  his  an- 
swer, to  enable  him  to  take  further  proof 
touching  the  fact,  if  he  thought  proper,  nor 
did  the  failure  to  reply  to  his  answer  au- 
thorize him  to  take  it  as  a  fact  conceded  to 
him,  that  the  order  from  Wilright  to  Gall 
was  a  loan ;  because  he  no  where  in  his  an- 
swer asserts  that  far.t ;  the  utmost  he  says 
is,  that  Wilright  told  him  so:  and  because 
too,  the  whole  evidence  in  the  cause,  then 
ready  for  hearing,  shewed  him,  that  this 
was  the  only  question  in  contest.  The 
cause  standing  in  this  situation,  was,  by 
consent  of  the  parties,  removed  to  the 

173  superiour  court  of  chancery  of  *Staun- 
ton.     Then  follows   the   order   of  the 

chancellbr,  directing  the  issue  to  be  tried 
in  Pendleton,  to  ascertain  whether  Wilrii?ht 
made  an  absolute  sale  of  his  claim  against 
Hoover,  or  any  part  thereof,  to  Gall,  and 
whether,  if  he  did.  Gall  ever  paid  him  for 
it.  Upon  this  issue  the  jury  find,  that  Wil- 
right did  make  an  absolute  sale  to  Gall  of 
the  whole  claim,  and  that  Gall  had  paid 
him  for  it.  It  happened,  that  in  the  caption 
of  the  chancellor's  order  sending  the   issue 
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to  Pendleton,  the  name  of  Jones,  as  a  party 
defendant,  was  omitted;  and  the  same 
omission,  of  course,  followed  in  docketing 
the  cause  in  Pendleton,  as  that  would  fol- 
low the  other.  This  happened,  perhaps, 
from  carelessness;  probably,  from  the  fact, 
that  the  cause  was  new  in  the  chancery 
court,  and  the  names  of  the  parties  not  fa- 
miliar. But  does  any  one  suppose,  that 
this  omission  was  of  any  injury  to  Jones, 
the  only  appellant  here,  and,  in  truth,  the 
only  defendant  really  interested?  Had  he 
not  consented  to  the  removal  of  the  cause  to 
Staunton?  Was  he  not  a  party  there?  Did 
he  not  by  his  counsel,  attend  to  the  case 
there?  And  when  it  was  sent  to  his  own 
county,  to  try  the  only  facts  in  which  he 
was  interested,  can  we  imagine,  that  this 
deputy  sheriff  would  be  either  ignorant  of, 
or  inattentive  to  the  trial  of  the  issue? 
Would  this  accidental  omission  of  his  name 
in  the  caption,  induce  him  to  suppose,  that 
this  was  another  suit,  not  that  to  which  he 
was  a  party?  I  can  have  no  such  idea ;  and 
though  there  have  been  some  irregularities 
in  the  county  court  (one  of  which  was  the 
making  Jones  a  party  defendant,  by  the 
court,  without  consent  of  the  plaintifif)  yet, 
as  I  think  the  clear  justice  of  the  cause  has 
been  attained,  I  am  opposed  to  reversing 
the  decree.  Indeed,  I  am  surprized  that  the 
chancellor  should  ever  have  thought  of  send- 
ing the  cause  to  an  issue,  for  to  my  mind, 
the  depositions  clearly  prove  a  sale  of  Wil- 
right's  claim  against  Hoover  to  Gall,  be- 
fore the  transfer  to  Jones. 
174  *CABELI^,    J.      The    condition    on 

which  Jones  was  admitted  defendant, 
that  is,  of  not  delaying  the  hearing  of  the 
cause,  took  the  case  out  of  the  ordinary 
rule,  and  implied  that  the  depositions  pre- 
viously taken  were  to  be  read  on  the  hear- 
ing ;  and  this,  by  necessary  consequence, 
absolved  the  plaintiff  from  the  necessity  of 
replying  to  the  answers,  and  excluded  that 
admission  of  the  facts  alleged  in  the  an- 
swers, which,  in  ordinary  cases,  is  the  re- 
sult of  a  failure  to  reply.  The  only  question 
in  the  cause,  was  as  to  the  fact  of  assign- 
ment from  Wilright  to  Gall,  not  as  to  the 
date  of  that  assignment;  for  if  Wilright 
had  really  assigned  to  Gall,  it  was  not  de- 
nied, that  that  assignment  preceded  the  as- 
signment to  Jones.  Upon  this  question 
the  evidence  had  been  taken ;  and  a  jury 
afterwards  passed  upon  it,  and  found  in 
favour  of  Janes,  that  Wilright  had  assigned 
the  claim  to  Gall,  for  full  and  valuable  con-, 
sideration.  There  can  be  no  difficulty  as 
to  the  amount  of  the  claim  thus  assigned : 
the  decree  of  the  court,  as  respects  that 
matter,  declares,  that  it  appeared,  that 
the  amount  which  came  into  the  hands  of 
the  sheriflF  of  Pendleton,  by  virtue  of  the 
execution  of  Wilright  against  Hoover  was, 
on  the  return  day  thereof,  185  dollars.  We 
cannot  doubt,  but  that  the  execution  shew- 
ing the  amount,  was  before  the  court,  al- 
though it  is  not  now  to  be  found  in  the 
record.  I  think  the  decree  should  be 
affirmed. 

BROCKENBROUGH,  J.,  concurred. 

TUCKER,  P.  I  have  no  doubt  the  de- 
cree is  according  to  the  justice  of  the  case, 
though  there  seem  to  me  some  irregularities 
that  I  cannot  easily  get  over.     My  brethren. 


however,  do  not  find  the  same  difficalty, 
and  for  my  own  part,  I  feel  no  regret,  that 
they  are  enabled  to  get  over  the  mere  tech- 
nicalities which  stand  in  the  way  of  an 
affirmance. 
Decree  affirmed. 


175     ^Moore's  AdmVs  v.  Fitz  Randolph  and 
Others. 

Marcb.  18S5.  Ricbmond. 

(Absent  TucKBR,*  P.,  and  Bbookb«  J.) 

Specific  Performance— Election  of  Remedlee— JadffaMot 
at  Law  for  Daaaffea  Elar  to  Bill  by  Defendant.t— M. 

covenants  to  sell  land  to  R.  for  purchase  money  to 
be  paid  in  instalments,  and  binds  himself,  not  his 
heirs,  upon  payment  of  the  instalments,  to  make 
R.  a  ffood  and  sufficient  title  in  fee:  the  last  Instal- 
ment is  not  paid  when  due.  and  after  it  falls  dne. 
M.  the  vendor,  dies;  and  R  the  vendee,  pays  that 
instalment  to  M/s  administrators:  the  adminis- 
trators tender  R.  a  deed  from  part  of  M-'s  heirs, 
the  others  being:  infants  and  non-residents,  with 
special  warranty,  which  R.  refuses  to  accept:  R. 
brings  suit  at  law  asrainst  the  administrators,  for 
the  breach  of  their  intestate's  covenant  to  convey 
and  recovers  Judirment  for  the  purchase  money: 
and  then  M/s  administrators  file  a  bill  in  equity 
affainst  M.*s  heirs  and  R.  for  specific  execution  of 
the  covenant,  and  to  enjoin  proceedings  on  R.*a 
Judgment  at  law:  Hkld.  after  R.  had  elected  to 
pursue ^is  remedy  at  law  for  the  breach  of  the 
covenant  to  convey,  and  recovered  Judsment.  the 
administrators  of  the  vendor  are  not  entitled  to 
such  relief  in  equity. 

Samo— Covenant  Not  Binding  on  If eirs— QuDre. — 
Whether  as  the  vendor  covenanted  to  convey,  for 
himself,  not  for  his  heirs  also,  and  as  he  did  not 
convey  the  purchaser  miffht  not.  for  that  reason, 
abandon  the  purchase,  and  insist  on  having  his 
money  refunded  to  him? 

Same— Death  of  Vendor—Aasoranoe  of  TKIa  by  Haira— 
Qosre.— Also,  whether  in  case  of  a  sale  of  lands 
with  covenant  to  convey,  if  the  vendor  dies  before 
conveyance,  and  his  heirs  cannot  arive  assurance 
of  title,  equivalent  to  conveyance  with  the  usual 
covenants  of  assurance  by  the  vendor  himself, 
the  heirs  of  the  vendor  can  demand  specific  exe- 
cution in  equity?  though  the  vendee  may  demand 
it  of  them. 

Same— Want  of  Mntaality— Raatrlctlon  of  Rnle.t— The 
rule,  that  equity  refuses  specific  execution  of  con- 
tracts where  the  remedy  is  not  mutual,  applies  to 


*He  pronounced  the  decree  in  the  court  of  chan- 
cery. 

tJudgment  at  Law  for  Danugea  Bar  to  BW  by  De- 
fendant.—A  vendor  will  not  be  permitted  to  break 
his  covenant,  suffer  a  suit  on  it  at  law.  take  his 
chance  of  defence  there,  and  when  Judgment  is  re- 
covered against  him,  begin  a  new  race  in  equity  for 
a  specific  execution.  Moore  t.  Fitz  Randolph.  6  Leioh 
187,  opinion  of  Judob  Carb,  citing  with  approval 
Long  V.  Colston,  1  Hen.  &  M.  110. 

See  monographic  noU  on  "Specific  Performance** 
appended  to  Hanna  v.  Wilson.  8  Oratt.  24S. 

tSpeclHc  Performance— Want  of  Motnailty.— A  coo- 
tract  to  be  specifically  enforced  must  be  mutually 
binding  at  the  time  it  is  entered  inta  The  remedy 
must  l>e  alike  attainable  by  both  parties  to  the 
agreement  The  principal  case  is  cited  to  support 
this  proposition  in  Wood  v.  Dickey,  90  Va.  164,  17  S. 
E.  Rep.  819:  Bumgardner  v.  Leavitt  85  W.  Va.  901.  IS 
S.  E.  Rep.  09;  Hoover  v.  Calhoun.  16  Qratt  US,  and 
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cases,  in  whtch  there  is  not  snch  matualityof 
remedy  at  the  time  the  contract  is  made;  not  to 
cases  in  which  the  matuality  of  remedy  is  taken 
away  by  a  subsequent  continffent  event. 

By  articles  of  agreement  under  seal,  be- 
tween Samuel  Moore  in  his  lifetime  and 
Jonathan  Fitz  Randolph,  Moore  contracted 
to  sell  Fitz  Randolph  100  acres  of 
176  *land,  for  350  dollars,  70  dollars  to  be 
paid  in  cash,  and  the  residue  in 
four  equal  annual  instalments  of  70  dol- 
lars each,  with  interest  from  the  date 
of  the  contract,  with  the  following'  cove- 
nant to  convey  the  land:  **And  the  said 
Samuel  Moore  doth  promise  and  oblige 
himself,  upon  the  payment  of  the  said 
sums,  to  make  to  the  said  Jonathan  a 
good  and  sufficient  title  in  fee  simple  to 
the  said  100  acres  of  land.*'  Before  the 
whole  of  the  purchase  money  was  paid,  but 
after  the  last  instalment  fell  due,  Moore 
died,  without  having  made  any  conveyance 
of  the  land  to  Fitz  Randolph;  and  Fitz 
Randolph  paid  the  balance  of  the  purchase 
money  to  Moore's  administrators.  And 
then  Fitz  Randolph  brought  an  action 
against  Moore's  administrators,  on  the  cov- 
enant to  convey,  in  the  circuit  court  of 
Harrison,  declaring  that  he  had  performed 
all  the  covenants  on  his  part  stipulated  to 
be  performed,  and  alleging,  as  the  breach 
on  Moore's  part,  that  he  had  failed  to  con- 
vey the  land.  Moore's  administrators 
pleaded,  1.  conditions  performed,  on  which 
an  issue  was  made  up,  and  2.  that  Moore 
died  before  payment  of  the  purchase  money 
was  completed,  leaving  many  heirs,  some 
adults,  some  femes  covert,  and  some  infant 
grandchildren  resident  in  another  state, 
and  that  upon  the  payment  of  the  purchase 
money  being  completed,  his  surviving  chil- 
dren tendered  Fitz  Randolph  a  deed  of  con- 
veyance with  special  warranty  against 
themselves,  which  he  refused  to  accept.  To 
the  second  plea,  Fitz  Randolph  demurred, 
and  the  court  sustained  the  demurrer.  And, 
upon  the  trial  of  the  issue  on  the  plea  of 
conditions  performed,  there  was  a  verdict 
and  judgment  for  Fitz  Randolph,  for  the 
purchase  money  with  interest. 

Whereupon,  Moore's  administrators  ex- 
hibited a  bill  against  Fitz  Randolph  and 
all  the  heirs  of  Moore,  in  the  superiour  court 
of  chancery  of  Clarksburg,  setting  forth 
the  facts,  and  alleging,  particularly,  that 
Moore  had  put  Fitz  Randolph  in  pos- 
177  session  of  the  land,  immediately  *after 
the  agreement  for  the  sale  thereof, 
was  executed,  and  he  had  ever  since  and 
still  held  the  possession ;  that  Moore  lived 
some  time  after  the  last  instalment  of  the 
purchase  money  fell  due,  but  that  not  being 
paid,  he  had  not  executed  a  conveyance  of 
the  land  in  his  lifetime ;  and  that,  on  the 
payment  being  made  by  Fitz  Randolph  to 
his  administrators,  they  offered  to  procure 
a  conveyance  to  him  from  the  surviving 
children  of  their  intestate,  with  a  covenant 
of  special  warranty  against  themselves, 
and  a  covenant  binding  the  estate  to  them 
descended  from  their  father;  but  Fitz  Ran- 


noU.   See   the    principal  case  cited   in  Mackey  v. 
Mackey. »  Oratt.  171. 

See  monographic  note  on  "Specific  Performance" 
appended  lo  Hanna  v.  Wilson,  8  Qratt.  248. 
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dolph  refused  to  receive  the  conveyance, 
unless  his  infant  grandchildren,  who  resided 
in  another  state,  should  be  parties  thereto, 
and  insisted  that  the  administrators  should 
procure  their  title,  which  they  were  unable 
to  do  in  consequence  of  the  infancy  and 
non-residence  of  these  heirs.  And  the  bill 
prayed,  that  the  heirs  of  Moore  should  be 
decreed  to  make  a  proper  conveyance  of  the 
land  to  Fitz  Randolph,  and  that  he  should 
be  compelled  to  accept  the  same,  and  en- 
joined from  executing  his  judgment  at  law 
against  them,  the  administrators.  The  in- 
junction was  awarded. 

Fitz  Randolph,  in  his  answer,  insisted, 
that  though  he  might  have  resorted  to  a 
court  of  equity  to  claim  specific  execution 
of  the  agreement,  he  had  a  right  also  to 
elect  his  remedy  at  law  for  the  breach  of 
the  covenant,  and  having  elected  to  pursue 
his  remedy  at  law,  he  was  entitled  to  the 
benefit  of  it.  He  said  further,  that  he  had 
reason  to  believe  that  Moore's  title  was 
defective ;  that  he  had  a  right  to  a  convey- 
ance from  him  with  general  warranty, 
which  would  have  been  a  sufficient  as- 
surance of  the  title,  as  Moore  was  solvent ; 
and  he  was  not  bound  to  accept  a  convey- 
ance with  general  much  less  with  special 
warranty  from  his  heirs,  who  were  dis- 
persed, and  some  of  them  insolvent;  that  a 
conveyance  from  the  surviving  children  of 
Moore,  was  tendered  him,  as  alleged 
178  in  the  bill,  after  he  had  brought  *his 
action  at  law,  but  he  refused  to  accept 
it,  because  it  was  not  such  an  assurance  of 
the  title  as  he  had  a  right  to  require,  and 
because  he  had  elected  to  pursue  his  remedy 
at  law  for  damages  for  breach  of  the  con- 
tract. 

The  chancellor, — being  of  opinion,  upon 
the  authority  of  Spindle's  adm'x  v.  Miller's 
ex'ors,  6  Munf.  170,  that,  as  Moore  bound 
himself  to  make  the  conveyance  to  Fitz 
Randolph,  without  binding  his  heirs  also, 
Fitz  Randolph  was  not  bound  to  accept  a 
conveyance  from  the  heirs,  but  had  a  right 
to  waive  the  contract,  and  recover  back  the 
purchase  money,  as  he  had  done  in  his  ac- 
tion at  law, — therefore,  dissolved  the  in- 
junction. Moore's  administrators  appealed 
to  this  court. 

Leigh,  for  the  appellants.  This  case  is 
clearly  distinguishable  from  Spindle's  adm'x 
V.  Miller's  ex'ors.  The  cases  are  alike,  in- 
deed, in  the  circumstance,  that  the  vendor, 
in  each,  bound  himself  only,  not  his  heirs, 
to  make  the  conveyance.  But  there,  the 
vendee  was  to  pay  the  purchase  money  upon 
the  day  of  the  execution  of  the  conveyance, 
so  that  the  conveyance  was  a  condition  pre- 
cedent to  the  payment;  and  the  vendor 
having  failed  to  make  the  conveyance,  in 
his  lifetime,  the  vendee,  who  was  in  no  de- 
fault, was  held  not  to  be  bound  to  accept  a 
conveyance  from  the  vendor's  heirs  which 
he  had  not  contracted  to  accept.  Here,  the 
vendor  bound  nimself  to  make  the  convey- 
ance upon  the  payment  of  the  purchase 
money  being  completed  by  the  vendee ;  so 
that  payment  by  the  vendee  was  a  condition 
precedent  to  conveyance  by  the  vendor;  and 
it  was  the  vendee,  who,  having  failed  to 
make  the  payment  in  the  vendor's  lifetime, 
and  so  to  entitle  himself  to  a  conveyance, 
sought  now  to  avail  himself  of  his  own  de-^ 
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fault,  by  declining  a  specific  execution  by 
the  heirs  of  the  vendor,  which  he  had  never 
entitled  himself  to  demand  of  the  vendor 
in  his  lifetime.  Besides,  Spindle's  adm*x 
V.    Miller's   ex'ors    was  an   action  of 

179  covenant  at  law,  in  *which  the  plain- 
tiff was  bound   to  shew    performance 

of  a  condition  precedent  by  the  vendor,  to 
entitle  him  to  recovery  against  the  defend- 
ant, and  shewed  no  such  performance :  this 
is  a  bill  for  specific  execution  of  the  con- 
tract, which  must  be  determined  on  equita- 
ble principles.  It  is  well  settled,  that  if  a 
vendor  contracts  for  the  sale  of  real  estate 
held  in  fee,  and  dies  without  making  con- 
veyance, the  vendee  will  be  entitled  to 
specific  performance  against  £he  vendor's 
heirs,  though  the  vendor  covenanted  for 
himself  only,  and  not  his  heirs.  Sugd. 
Law  Vend.  ch.  ♦,  {  2,  pp.  145,  6.  It  was 
formerly  doubted,  whether  specific  execu- 
tion should  be  decreed  against  the  vendor's 
heir,  during  his  infancy ;  but  lord  Thurlow 
held,  that  it  might  and  ought  to  t>e  done; 
and  Mr.  Sugden  very  justly  suggests,  that 
^'if  this  decision  were  not  attended  to,  the 
most  mischievous  consequences  must  fre- 
quently ensue,  inasmuch  as  the  purchaser 
would  be  at  liberty  to  rescind  the  contract ;" 
Ibid.  pp.  146,  7.  This  is  precisely  what 
Fitz  Randolph,  the  purchaser  in  this  case, 
insists  he  has  a  right  to  do.  It  is  a  most 
material  consideration,  that  Moore,  the 
vendor,  was  never  bound  by  the  terms  of 
the  contract,  to  make  the  conveyance,  in 
his  lifetime;  whereas  Fitz  Randolph,  the 
vendee,  was  bound  to  fulfil  the  contract  on 
his  part,  during  the  vendor's  life,  by  pay- 
ing the  purchase  money,  and  thereby  en- 
titling himself  to  a  conveyance;  for  the 
vendor  lived  for  some  time  after  the  last 
instalment  of  the  purchase  money  fell  due, 
and  it  was  paid  at  last  to  his  administrators. 
Moore  committed  no  breach  of  his  covenant 
in  his  lifetime.  Fitz  Randolph  failed  to 
perform  his  own.  If,  in  such  a  case,  a 
vendee  may  be  exempted  from  a  specific 
performance,  then,  in  every  case  in  which 
a  purchaser  contracts  to  pay  the  purchase 
money  at  a  distant  day,  as  a  condition  pre- 
cedent to  conveyance  by  the  vendor,  the 
death  of  the  vendor  (an  event  that  may 
always     happen     before    conveyance 

180  made)  will  absolve  *the   vendee  from 
his   specific   contract;  and    more,    he 

will  be  so  absolved,  in  consequence  of  his 
own  default  in  not  completing  the  payment 
at  the  appointed  day,  or  afterwards  during 
the  vendor's  life;  since  the  vendor's  heirs 
cannot  possibly  give  any  assurance  of  title, 
exactly  equivalent  with  the  general  war- 
ranty of  their  ancestor.  If  the  court  shall 
hold  that  the  vendor's  heirs  are  not  entitled 
to  specific  execution  against  the  vendee,  it 
must  go  the  length  of  denying,  that  the 
vendee  would  have  been  entitled  to  a  decree 
for  specific  execution  against  them;  for 
the  remedy  by  bill  in  equity  for  specific  ex- 
ecution, must  be  mutual,  and  the  case  such 
that  specific  execution  may  be  claimed  by 
either  party.  But  this  is  not  a  bill  by  the 
heirs  of  the  vendor  for  specific  execution  ; 
it  is  a  bill  by  his  administrators  against 
his  heirs  and  the  vendee,  to  compel  the 
heirs  to  make  a  proper  conveyance,  and  the 
vendee    to    accept   it.     The   administrators 


and  the  heirs  of  the  vendor  have  different, 
probably  opposite,  interests.  It  is  an  es- 
tablished principle  of  equity,  that,  in  the 
case  of  a  contract  made  for  the  sale  of  an 
estate,  the  vendor  is  considered  as  a  trustee 
of  the  estate  for  the  purchaser,  and  the 
purchaser  as  a  trustee  of  the  purchase 
money  for  the  vendor;  and  the  death  of 
either  vendor  or  vendee  before  conveyance, 
or  even  before  the  time  for  completing  the 
contract,  is  immaterial.  Sugd.  Law  Vend, 
ch.  4,  2  1,  pp.  130,  131.  If  the  vendor  dies 
without  having  conveyed,  and  before  pay- 
ment of  the  purchase  money,  the  vendor's 
heirs  are  trustees  of  the  estate  for  the  pur- 
chaser, and  he  is  a  trustee  of  the  purchase 
money  for  the  vendor's  personal  representa- 
tives. Ekjuity  cannot  tolerate  the  preten- 
sion, that  the  vendor's  heirs,  by  refusing  to 
make  a  proper  conveyance,  or  that  the  pur- 
chaser, by  refusing  to  accept  such  a  con- 
veyance and  assurance  of  title  as  they  are 
able  to  make,  may  vacate  the  contract,  re- 
store the  estate  to  the  heirs,  and  take  away 
the  purchase  money  from  the  personal 

181  representatives   of   the  ^vendor,    and 
by   consequence   from   his   creditors; 

much  more,  that  a  purchaser  may  do  this, 
to  whose  fault  it  was  owing  (as  in  this  case 
it  was)  that  the  vendor  did  not  complete 
the  contract,  by  making  the  conveyance, 
in  his  lifetime.  And  in  this  case,  too,  the 
contract  had  been  specifically  executed  in 
part;  for  it  is  alleged  in  the  bill  and  not 
denied  in  the  answer,  and  therefore,  on  the 
motion  to  dissolve,  must  be  taken  to  be  tme 
(Scott  A  ux.  V.  Gibbon  &  Co.,  5  Mnnf.  86), 
that  the  vendee  had  been  put  an  possession 
of  the  land,  and  had  held  and  still  held  it. 
Yet  the  chancellor  dissolved  the  injunction, 
leaving  the  vendee  in  possession  of  the 
land,  and  free  to  execute  his  judgment  for 
the  purchase  money.  Surely,  he  ought,  at 
the  least,  to  have  been  laid  under  terms  to 
restore  the  possession,  and  to  account  for 
profits,  and  the  injunction  should  have  beer 
continued  until  he  complied. 

Johnson  for  the  appellee.  The  vendee  is 
certainly  not  entitled  to  retain  the  posses- 
sion of  the  land,  and  to  recover  the  purchase 
money  too ;  neither  has  he  set  up  any  such 
pretension.  That  will  be  matter  for  con- 
sideration, at  the  hearing  of  the  cause :  it 
was  wholly  unnecessary,  and  indeed  would 
have  been  improper,  to  consider  it  on  the 
motion  to  dissolve  the  injunction.  The 
vendor  Moore  bound  himself  to  convey  a 
good  and  sufficient  title  in  fee  simple ;  that 
is,  he  bound  himself  to  assure  the  title  by 
the  usual  covenants;  and  Fitz  Randolph, 
the  vendee,  stipulated  for  such  an  assurance 
of  title.  If  Fitz  Randolph  can  now  be  com- 
pelled to  take  a  conveyance  from  Moore's 
heirs,  with  special  warranty  against  them- 
selves, it  is  obvious,  that  he  Fitz  Randolph 
will  have  no  assurance  of  the  title  what- 
ever, which  can  avail  him  in  case  of  evic- 
tion ;  and  even  if  a  covenant  shall  be  added, 
binding  the  estate  of  the  vendor  descended 
to  the  heirs,  it  is  difficult  to  imagine  how 
such  a  covenant  can  be  framed  so  as  to 
bind  the  lands  descended,  in  the  hands 

182  of  a  purchaser  from  the  heirs ;  ^so  that 
it    would  only  be  a  personal  covenant 

of  the  heirs ;  and,  certainly,  it  would  not 
be  equivalent   to   proper  covenants  of   aa- 
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snrance  executed  by  Moore,  which  would 
bind  his  personal  as  well  as  real  estate. 
The  contract,  then,  cannot  now  be  so  ex- 
ecuted as  to  give  Fitz  Randolph  what  he 
specifically  contracted  for.  Justice  can 
only  be  done  to  him,  by  permitting^  him  to 
waive  the  contract,  and  to  recover  back  the 
purchase  money.  If,  indeed,  Fitz  Ran- 
dolph, satisfied  with  the  title,  and  contented 
to  take  a  conveyance  from  the  vendor's 
heirs,  had  claimed  specific  execution  of 
them,  it  would  have  been  reasonable  enough 
to  decree  specific  execution,  at  his  instance, 
against  them:  he  would  have  been  only 
waiving  a  part  of  the  benefit  he  had  stipu- 
lated for,  and  they  would  have  had  no  right 
to  complain.  But  it  does  not  follow,  that 
the  heirs  or  the  personal  representatives  of 
the  vendor,  may  compel  him  to  waive  that 
benefit,  and  take  what  they  propose  as  an 
equivalent  for  specific  execution,  which  is 
manifestly  not  an  equivalent  for  it,  or  in- 
deed specific  execution  of  the  vendor's  con- 
tract at  all.  It  is  for  the  purchaser  alone 
to  determine,  whether  he  will  waive  any 
part  of  the  benefit  of  the  contract:  and 
here,  the  purchaser  does  not  choose  to  waive 
the  assurance  of  title  he  stipulated  for,  and 
that  for  a  very  sufiBcient  cause,  stated  in  his 
answer,  that  he  has  reason  to  believe  that 
the  vendor's  title  was  defective.  Whether 
specific  execution  shall  be  decreed  in  equity, 
or  not,  is  always  a  question  addressed  to 
the  sound  discretion  of  the  court,  and  nec- 
essarily depends  on  the  circumstances  of 
the  case.  The  administrators  of  the  vendor 
offered  to  procure  a  conveyance  from  a  part 
of  bis  heirs,  namely,  his  surviving  chirdren 
only,  though  he  left  grandchildren,  who 
were  infants  and  not  residents,  whose  title 
it  was  nowise  proposed  to  get  in :  thin,  was 
clearly,  such  a  conveyance  as  the  purchaser 
was  not  bound  to  accept.  Meantime,  he 
had  elected  to  pursue   his   remedy    at    law, 

to  recover  damages  for  breach  of 
183      *the  vendor's  covenant,  as   he  had  an 

undoubted  ri^ht  to  do;  and  it  was 
not  till  the  administrators  had  exhausted 
every  effort  of  defence  at  law,  and  the  pur- 
chaser had  recovered  judgment  for  the  pur- 
chase money,  that- they  resorted  to  equity 
for  a  specific  execution,  which,  in  the  actual 
circumstances  of  the  case,  was  impractica- 
ble. But  if  it  were  practicable,  they  had 
no  right  to  expose  the  purchaser  to  the  con- 
sequences of  such  delays ;  to  place  him  in  a 
situation,  in  which  he  could  not  improve 
the  land,  except  at  his  own  risk,  since,  in 
case  of  eviction,  he  would  not  be  entitled  to 
recover  compensation  of  the  vendor's  es- 
tate for  his  improvements.  It  is  well  set- 
tled, as  a  general  principle,  that,  after  a 
breach  of  a  contract,  a  party  may  elect  to 
proceed  at  law  for  reparation  in  damages, 
and  he  cannot  afterwards   be   compelled  to 

?fo  for  the  thing  in  specie,  unless  he  wants 
t,  or  unless  some  particular  grounds  of 
equity  exist,  on  behalf  of  the  party  break- 
ing the  contract,  excusing  and  relieving 
against  such  breach,  and  shewing  that, 
according  to  the  principles  of  equity,  the 
contract  ought  nevertheless  to  be  performed 
in  specie.  Lrong  v.  Colston,  1  Hen.  &  Munf. 
110,  131.  In  this  case,  the  contract  not 
only  onght  not,  but  in  truth  cannot,  be  per- 
formed in  specie. 


183-186 

Leigh,  in  reply.  If  it  be  true,  that 
Moore's  title  was  defective  or  doubtful,  as 
Fitz  Randolph  alleges,  that  will  be  a  sub- 
stantive objection  to  specific  execution. 
6ut  there  is  no  proof  of  that  allegation,  nor 
has  there  been  any  inquiry  into  the  title. 
I  do  not  contend,  that  Fitz  Randolph  ought 
to  be  compelled  to  take  a  conveyance  from 
Moore's  heirs,  unless  the  title  be  clear  be- 
yond all  doubt  or  suspicion ;  but  if  it  be  so, 
then  no  injustice  can  be  done  him  by  de- 
creeing a  specific  execution.  If  the  case  of 
Long  V.  Colston  shall  be  understood  to  bar 
every  party  to  a  contract,  from  a  right  to 
specific  execution,  so  soon  as  he  has  com- 
mitted a  breach  of  contract,  and  the  other 
party  has  elected  to  bring   an   action 

184  at  law  for*the  breach,  it  will  go  very 
far  to  oust  the  courts  of  equity  of  their 

jurisdiction  to  enforce  specific  performance 
of  contracts,  by  making  the  jurisdiction 
depend  on  the  pleasure  of  one  of  the  con- 
tracting parties.  But  the  decision  in  that 
case,  places  the  right  of  the  party  who  has 
broken  the  contract,  to  demand  specific  ex- 
ecution notwithstanding  the  breach,  on  his 
equity  to  demand  it,  under  circumstances 
excusing  the  breach ;  which  is  equally  just 
in  respect  to  every  bill  for  specific  execu- 
tion. Now,  here,  the  breach  of  the  cove- 
nant to  convey,  on  the  part  of  the  vendor, 
was  excused  by  the  breach  committed  by 
the  purchaser,  in  failing  to  pay  the  pur- 
chase money  at  the  day  appointed,  and  dur- 
ing the  vendor's  life:  or  rather,  in  fact,  the 
vendor  committed  no  breach  in  his  lifetime, 
and  it  was  the  vendee  who  broke  the  cove- 
nant on  his  own  part,  and  thereby  prevented 
the  vendor  from  making  a  conveyance  dur- 
ing his  life.  All  the  inconveniences  to 
which  the  vendee  is  subjected,  have  arisen 
from  his  own  default.  As  to  the  delay  to 
demand  specific  execution,  the  strength  of 
that  objection  depends  on  the  lapse  of  time 
before  it  was  demanded,  without  regard  to 
the  pendency  of  the  action  at  law ;  and  the 
objection  is  refuted  by  the  fact,  that  the 
purchaser  had  all  along  enjoyed  the  posses- 
sion. Edwards  v.  Van  Bibber,  1  Leigh  183, 
is  a  full  answer  to  this  objection,  and  indeed 
to  most  of  the  reasoning  of  the  appellee's 
counsel  against  a  specific  execution. 

CARR,  J.  It  was  strenuously  urged  by 
the  appellants'  counsel,  that  we  cannot  sus- 
tain this  decree,  without  establishing  it  as 
a  general  doctrine,  that  the  power  of  equity 
to  decree  a  specific  performance  of  an 
agreement  for  the  sale  of  real  estate, 
at  the  instance  of  the  vendor,  must  in  all 
cases  depend  on  the  life  of  the  vendor;  and 
the  conclusion  was  reached  thus — If  you 
say,  that  where  the  vendor  dies  before  con- 
veyance, his  heirs  cannot  compel  the 
vendee  to  a   specific  performance,  be- 

185  cause  they  *can   be  called    on    for   a 
deed     with     special    warranty    only, 

while  their  ancestor  was  bound  for  a  gen- 
eral warranty,  you  must  go  on  and  say,  that 
neither  can  the  vendee  compel  the  heirs  of 
the  vendor  to  a  specific  performance,  be- 
cause it  is  a  settled  rule  of  equity,  that  in 
all  such  cases,  the  remedy  must  be  mutual ; 
and  thus,  you  come  to  the  doctrine,  that 
the  contract  of  the  ancestor  does  not  bind 
the  heir,  to  whom  the  land  descends.  For 
myself,  I  must  say,  that  I  can  come  to   no 
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such  doctrine ;  for  the  cases  clearly  shew, 
that  if  a  man  owning  land  contract  for  the 
sale  of  it,  and  die  before  a  conveyance  ex- 
ecuted, his  heir  at  law  will  be  decreed  to 
perform  the  agreement  in  specie,  even 
though  not  named  in  the  covenant.  The 
cases  cited  by  Sugden  (p.  145),  fully  sup- 
port this.  Thus,  in  Gell  v.  Vermedun,  2 
Freem.  199,  the  defendant's  ancestor,  to 
whom  he  was  heir,  articled  in  his  lifetime, 
for  the  sale  of  certain  lands,  which  by  the 
articles  he  covenanted  to  convey,  but  did 
not  covenant  for  him  and  his  heirs;  and 
the  question  was,  whether  the  heir  should 
be  bound  to  perform  this  agreement?  And 
held,  that  he  should,  inasmuch  as  his  an- 
cestor, after  the  sealing  of  the  articles,  was 
in  the  nature  of  a  trustee  for  the  plaintiff 
of  those  lands,  which  trust  with  the  lands 
descended  to  the  heir;  and  decreed  accord- 
ingly :  citing  the  case  of  Stevens  v.  Baily, 
Nels.  106,  where  tenant  pur  anter  vie  to 
him  and  his  heirs,  articled  for  a  sale,  and 
died;  although  this  is  such  an  estate  as  is 
not  assets  for  the  heir,  yet  he  was  here  de- 
creed to  execute  this  agreement.  Other 
cases  are  cited  in  the  notes  to  this  dase,  by 
the  editor.  I  agree  also,  that  a  contract 
must  be  mutual,  otherwise  equity  will  not 
execute  it;  that  is,  both  parties  must  by 
the  agreement  have  a  right  to  compel  a 
specific  performance,  according  to  the  ad- 
vantage which  it  might  be  supposed  they 
were  to  derive  from  it.  Bromley  v.  Jeffries, 
2  Vern.  415;  Armiger  v.  Clark,  Bunb.  Ill; 
I/awrence    v.  Butler,    1  Sch.  &  L,ei,  13,  are 

cases  of  refusal  to  execute  contracts 
186      for  want  of  *mutuality.     But  if  there 

be  a  mutuality  of  remedy  at  the  time 
of  the  contract  being  entered  into,  that  is 
sufficient;  for,  in  such  a  case,  it  will  be  no 
objection  to  decreeing  a  specific  perform- 
ance, in  favour  of  the  plaintiff,  that  by  a 
subsequent  contingent  event,  it  could  not 
be  enforced  against  him;  see  lord  Hard- 
wicke's  opinion  in  Stapilton  v.  Stapilton, 
1  Atk.  10.  Thus,  in  the  case  before  us,  if 
by  the  contingent  event  of  the  death  of 
Moore,  before  making  the  conveyance,  it 
should  be  considered,  that  the  specific  ex- 
ecution could  not  be  enforced  against  his 
vendee,  because  he  could  not  get  the  title 
he  contracted  for,  it  would  not  follow,  that 
the  vendee  could  not  enforce  such  specific 
execution  against  the  heirs  of  the  vendor ; 
for  we  know,  that  if  A.  has  contracted  to 
sell  B.  land,  and  to  make  him  a  perfect  title, 
he  must  be  able  to  shew  such  title,  or  he 
cannot  enforce  a  specific  execution ;  while, 
in  the  same  case,  B.  may  enforce  a  specific 
execution  against  A.  if  he  is  willing  to  take 
his  defective  title.  I  state  this  to  shew, 
that  the  rule  of  mutuality  does  not  apply 
to  such  cases  as  these. 

Let  it  not  be  supposed  from  these  remarks, 
that  I  mean  to  decide  the  question,  whether 
a  specific  execution  of  a  contract  for  land, 
can  or  cannot  be  enforced  against  the 
vendee,  where  the  vendor  is  dead.  I  mean 
to  give  no  opinion  on  the  point;  but  have 
said  thus  much  to  shew,  that  while  I  did  not 
dissent  from  the  general  positions  taken  by 
the  counsel  for  the  appellants,  I  could  not 
agree  with  his  conclusions  in  all  their  lati- 
tude. I  shall  now  state  the  particular  and 
special  grounds  (not  touching  these  general 


doctrines)  on  which  I  think  the   injunction 
was  properly  dissolved. 

When  the  vendee  had  completed  his  pay- 
ments, he  had  a  clear  right  to  demand  his 
title.  The  bill  tells  us,  that  the  adminis- 
trators offered  to  procure  a  deed  with  special 
warranty  from  all  the  surviving  children  of 
the  vendor,  but  he  refused  this,  unless  the 
title  of  the  vendor's  infant  grandchil- 
dren   was    also    obtained.       If    upon 

187  *this  refusal,  the   administrators  had 
at   once   filed  their  bill,  claiming  the 

purchase  money  as  their  fund,  making  the 
vendee,  and  all  the  vendor's  heirs,  parties, 
defendants,  and  praying  a  specific  execu- 
tion ;  the  question  would  have  been  fairly 
raised,  whether  this  was  a  proper  case  for 
such  decree ;  and  the  court  of  equity,  having 
possession  of  the  subject,  would,  until  it 
was  disposed  of,  have  prevented  the  vendee 
from  suing  on  his  covenant,  on  the  gronnd» 
that  in  a  case  proper  for  the  action  of  both 
courts,  that  which  first  gets  it,  will  hold  it. 
But  instead  of  this,  the  administrators  con* 
tented  themselves  with  the  offer  they  had 
made.  The  vendee  then  had  to  choose  hia> 
own  path :  he  might  sue  in  equity  for  a 
title,  or  at  law  for  damages:  he  chose  the 
latter;  and  proving  to  the  satisfaction  of 
the  law  tribunal,  that  the  covenant  of  the 
vendor  was  broken,  he  recovered  his  pur- 
chase money  with  interest.  And  now,  for 
the  first  time,  the  administrators  think  of 
filing  their  bill,  and  bringing  the  subject 
into  equity.  I  think  they  have  come  too 
late.  We  cannot  in  the  teeth  of  the  judg- 
ment ^  at  law,  deny  that  the  covenant  was 
broken ;  nor  can  we  dispute  the  plaintiff's 
right,  if  not  first  called  into  equity*  of 
suing  at  law  for  damages.  The  ground  on 
which  equity  first  assumed  the  power  of  giv- 
ing specific  performance  of  contracts,  was 
(we  are  told)  to  aid  the  defective  remedy  of 
the  common  law.  A  man  bought  a  tract  of 
land ;  it  pleased  his  taste,  and  he  wanted  it 
for  a  residence;  after  he  had  paid  his 
money,  the  vendor  changed  his  mind,  re- 
fused a  title,  and  the  vendee  could  only  sue 
at  law  for  the  money  he  had  paid:  equity 
said,  this  is  not  justice :  if  the  vendee  wants 
the  land,  he  shall  have  It  in  specie.  Hav- 
ing gone  thus  far, — the  courts,  on  the 
ground  of  reciprocity,  went  a  step  further, 
and  said,  that  the  vendor  also  should  have 
their  aid,  if  the  vendee  refused  to  execute 
the  contract.  But  they  did  not  say,  and 
could  not  say,  that  a  vendor  might  break 
his  covenant,    suffer   a    suit   on  it  at 

188  law,  take  *his  chance  of  defence  there, 
and    when    judgment   was    recovered 

against  him,  begin  a  new  race  in  equity 
for  a  specific  execution.  In  Long  v.  Col- 
ston, Long,  considering  that  Colston  had 
broken  his  covenant,  sued  on  it  at  law. 
Instead  of  defending  himself  there,  Colston 
filed  a  bill  offering  a  specific  execution,  and 
praying  that  the  whole  matter  might  be 
transferred  into  equity.  The  chancellor 
entertained  his  bill,  enjoined  the  proceeding 
at  law,  and  finally  gave  him  the  relief  he 
asked,  on  the  broad  ground,  as  judge  Roane 
states,  that  in  cases  proper  for  specific  ex- 
ecution, though  the  party  grieved  may  have 
elected  to  proceed  at  law  for  damages,  yet 
as  he  might  have  resorted  to  equity  for  a 
specific    performance,     and    as    in    equity 


368 


6  LEIGH 
remedies  ought 


Whitton's  Adm*r  V,  Terry. 


180-191 


to  be  reciprocal,  the  ag- 
grieving party  may  compel  him  to  abandon 
faia  common  law  remedy,  and  hold  him  down 
to  a  remedy  for  specific  performance.  This 
court  reversed  the  decree,  dissolved  the  in- 
junction and  dismissed  the  bill  without 
prejudice.  In  the  course  of  a  very  strong 
argument,  judge  Roane  laid  down  this  posi- 
tion (in  which  the  other  judges  seemed  to 
concur),  '^that  after  a  breach,  a  plaintiff 
may  elect  to  proceed  at  law,  for  reparation 
in  damages,  and  that  he  cannot  thereafter 
be  compelled  to  go  for  the  thing  in  specie, 
unless  he  wants  it,  or  unless  some  particu- 
lar grounds  of  equity  exist,  on  behalf  of  the 
party  breaking  the  contract,  excusing  and 
relieving  against  such  breach,  and  shewing 
that,  according  to  the  principles  of  equity, 
the  contract  ought  nevertheless  to  be  per- 
formed in  specie."  I  can  see  no  particular 
grounds  of  equity  in  this  case,  rendering  it 
unconscientious  in  the  vendee  to  hold  the 
jadfiTtnent  he  has  recovered,  nor  oppressive 
to  the  other  side,  to  refund  the  money,  and 
keep  the  land;  nothing  rendering  a  specific 
execution  more  consonant  to  the  principles 
of  equity  in  this  case,  than  in  any  other 
contract  for  land.  As  to  the  point,  that 
Fitz    Randolph    retains    possession    of  the 

land,  and  has  received  the  profits,  it 
189      will  be  with   the  court  below,  *when 

the  cause  goes  back,  to  do  what  is 
right  in  that  matter :  this  is  an  appeal  from 
an  interlocutory  order,  merely  dissolving 
the  injunction. 

BROCKBNBROUGH    and   CABELL,  J., 
concurred.     Decree  affirmed. 


Whitton's  AdmV  v.  Terry. 

March,  1835.  Richmond. 
(Absent  BKOOKfB.  J.) 

AdaiinUtrator«— What  Is  a  Pair  Tranaactfon  by— Case 
at  Bar.— A.  by  deed  of  trust  In  his  lifetime,  mort- 
ffaffes  slaves  for  debt,  and  the  slaves  are  sold  by 
the  trustee,  after  his  death :  B.  purchases  some  of 
these  slaves  at  the  trustee's  sale,  at  a  full  price. 
and  borrows  part  of  the  purchase  money  of  A.*8 
administrator,  who  charges  himself  with  the  same 
in  his  administration  account,  B.  knowing  at  the 
time  of  the  loan,  that  the  money  borrowed  of  the 
administrator,  was  the  money  of  A.'s  estate:  and 
then  B.  settles  the  slaVes  so  by  him  purchased  at 
the  trustee's  sale,  upon  A.'8  widow,  who  is  B.'s 
daughter:  Hkld,  this  it  a  fair  transaction:  and  a 
creditor  of  A.  recoverinir  Judirment  airainst  his 
administrator,  has  no  riirht  to  levy  an  execution 
on  these  slaves. 

Equity  JarlMUctkMi  — laJuactton-Sale  of  Slaves.— 
Ekiulty  has  Jurisdiction  to  enjoin  the  sale  of  the 
slaves  so  settled,  under  the  execution  sued  out  by 
A.'B  creditor. 

Alexander  M' Daniel  conveyed  sundry 
slaves  to  William  Cook,  in  trust,  to  secure 
a  just  debt.  Before  this  deed  of  trust  was 
acted  on,  M'Daniel  died,  and  administra- 
tion of  his  estate  was  granted  to  Abner 
Whitton.  Cook,  in  execution  of  the  trust, 
sold  seven  of  the  mortgaged  slaves,  three 
of  them  females,  to  William  Whitton,  the 
father  of  Abner,  for  4420  dollars,  and  made 
him  a  bill  of  sale  for  them.  William  Whit- 
ton,   in    order   to   enable   him  to  pay  this 


money  to  Cook,  the  trustee,  borrowed  divert 
sums  of  money  of  divers  persons,  and 

190  *among    others,    he    borrowed   of  his 
son  Abner  Whitton,  the  administrator 

of  the  mortgagor  M'Daniel,  the  sum  of  960 
dollars,  which,  as  William  Whitton  knew,, 
belonged  to  M^Daniel's  estate,  being  the 
amount  of  a  debt  which  Abner  had  as  his 
administrator  collected,  and  which  he  cred- 
ited to  the  estate  in  his  account  of  admin- 
istration. The  widow  of  M'Daniel  the 
mortgagor,  was  a  daughter  of  William 
Whitton  and  sister  of  Abner ;  and  William's 
purpose,  in  purchasing  the  seven  slaves  ait 
the  trustee's  sale,  was  to  make  some  provi- 
sion for  the  support  of  his  daughter,  Mrs. 
M'Daniel,  and  accordingly,  after  his  pur- 
chase of  them,  he  put  them  into  the  hands 
first  of  Sherrard,  then  of  Jesse,  and  last  of 
Jeremiah  Whitton,  to  apply  the  profits  to 
the  support  of  Mrs.  M'Daniel,  and  to  ac- 
count to  him  for  any  surplus. 

William  Terry  having  recovered  a  judg- 
ment against  Abner  Whitton  administrator 
of  M'Daniel,  to  be  levied  de  bonis  testa- 
toris,  sued  out  a  fieri  facias,  and  caused  it 
to  be  levied  by  the  sheriff  on  one  of  the 
seven  slaves  which  had  been  purchased  by 
William  Whitton  at  Cook  the  trustee's  sale. 
Whereupon  William  Whitton  exhibited  hi^ 
bill  against  Terry  and  the  sheriff,  in  the 
county  court  of  Bedford,  setting  forth  his 
title  to  the  slave  taken  in  execution,  and 
praying  an  injunction  to  restrain  the  sheriff 
from  proceeding  to  make  sale  thereof  under 
the  execution.  The  injunction  was  awarded. 
Terry,  in  his  answer,  alleged,  that  the  pur- 
chase made  by  William  Whitton,  at  the 
trustee's  sale,  was  made  with  money  of 
Alexander  M' Daniel's  estate,  lent  and  ad- 
vanced to  him  for  the  purpose,  by  Abner 
Whitton,  the  administrator,  who  ought 
either  to  have  applied  that  money  to  the 
payment  of  his  intestate's  debts,  or  to  the 
redemption  of  the  mortgaged  slaves,  and  in 
that  case  to  have  held  the  property  as  assets 
of  his  intestate's  estate,  subject  to  the  claims 
of  his  intestate's  creditors ;  and  therefore, 
William  Whitton's  purchase  of  the  slaves  at 
the  trustee's  sale,  was  fraudulent  and 

191  void    as    against    the     creditors    ^of 
M'Daniel's  estate.     The  plaintiff  died 

pending  the  proceedings,  and  they  were 
levived  in  the  name  of  his  administrator. 

The  evidence  in  the  cause,  distinctly 
proved  the  facts  of  the  case,  as  above  stated. 

The  cause  being  removed,  by  consent  of 
parties,  to  the  superiour  court  of  chancery 
of  Lynchburg,  the  chancellor,  upon  the  mo- 
tion of  Terry,  dissolved  the  injunction.* 
Whitton's  administrator  applied  to  a  judge 
of  this  court,  for  an  appeal  from  that  decree ; 
which  was  allowed. 

Leigh,  for  the  appellant,  said,  that  as  the 
chancellor  had  not  stated  the  ground  of-  his 
decree,  it  could  only  be  conjectured.  If  he 
dissolved  the  injunction,  on  the  ground  that 
the  plaintiff  had  a  remedy  by  action  at  law, 
and  so  the  case  was  not  a  proper  one  for 
relief  in  equity,  the  recent  decisions  of  this 
court  had  fully  sustained  the  jurisdiction  of 
a  court  of  chancer v  to  relieve  in  such  a 
case.  Allen  v.  Freeland,  3  Rand.  170; 
Randolph  v.  Randolph,  6  Rand.  194;  Har- 
rison V.  Sims,  Id.  506.  If  the  ground  of 
the  decree  was,  that  the  plaintiff's  ;purchase 
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of  the  slaves  at  the  trustee's  sale  was  not 
accompanied  and  followed  by  delivery  of 
possession  to  him,  that  doctrine  had  no  re- 
lation to  a  case  like  this.  Kidd  v.  Rawlin- 
son,  2  Bos.  &  Pull.  59.  In  fact,  the 
possession  did  accompany  and  follow  the 
sale.  Then,  supposing  the  ground  of 
the  decree  to  have  been,  that  the  plaintiff 
borrowed  of  M'Daniel's  administrator,  a 
part  of  the  money  which  he  paid  for  the 
slaves  by  him  purchased  at  the  trustee's 
sale,  and  that  this  circumstance  rendered 
the  whole  purchase  fraudulent  in  fact  or  in 
law,  as  against  any  creditor  of  M'Daniel's 
estate;  that  circumstance,  he  insisted, 
evinced  nothing  fraudulent  in  the  transac- 
tion, or  any  wise  unfair.  An  administrator 
collecting  money  due  to  his  intestate's  es- 
tate,   giving    the   estate   credit  for  it,  and 

duly  accounting  to  the  creditors 
192      *for   the    money    so    collected,  might 

make  any  use  he  pleased  of  the  specific 
money  collected.-  In  the  present  case,  the 
administrator  fairly  charged  himself  with 
the  920  dollars  he  had  collected,  in  his  ad- 
ministration account,  and  made  himself 
and  his  sureties  responsible  for  it. 

Johnson,  for  the  appellee,  admitted,  that 
the  decree  could  not  be  supported  on  either 
of  the  first  two  grounds  suggested  by  Leigh : 
but  he  insisted,  that  the  transaction  was 
fraudulent  as  against  M'Daniel's  creditors. 
The  slave  in  question  had  been  mortgaged 
by  M'Daniel,  in  his  lifetime;  the  equity  of 
redemption  was  in  him,  and  subject  to  the 
claims  of  his  creditors  in  general,  who 
might  have  levied  an  execution  on  the  prop- 
erty ;  Bowyer  v.  Creigh,  3  Rand.  25.  The 
administrator  of  M'Daniel,  instead  of  ap- 
plying the  money  of  his  intestate's  estate, 
either  directly  to  the  satisfaction  of  his 
debts,  or  to  the  redemption  of  the  mortgaged 
property,  which  was  liable  for  his  intes- 
tate's debts,  suffered  the  mortgaged  prop- 
erty to  be  sold,  and  lent  his  intestate's 
money  to  his  father,  that  he  might  purchase 
it  at  the  trustee's  sale,  for  the  benefit  of  his 
sister.  This  was  a  diversion  of  the  assets 
from  the  purpose  to  which  the  law  required 
him  to  apply  them,  obviously  injurious  to 
the  creditors  of  the  estate ;  and  as  the  bor- 
rower knew  this,  he  was  party  to  the  injury 
done  them.  In  effect,  the  debtor's  money 
was  applied  to  the  purchase  of  the  debtor's 
property,  for  the  benefit  of  the  debtor's 
widow,  and  thus  withdrawn  from  its  proper 
purpose,  the  satisfaction  of  the  debtor's 
creditor.  The  transaction  was  a  fraud  upon 
them ;  it  was,  at  the  least,  suspicious ;  and 
no  party  to  such  a  transaction  could  be  en- 
titled to  the  aid  of  a  court  of  equity. 

CARR,  J.  I  can  see  no  good  ground  for 
dissolving  the  injunction.  The  appellee's 
counsel  placed  it  solely    on    the    ground    of 

fraud,  because  the  slaves  were  bought 
•193      *in    part    with   money  borrowed  from 

the  administrator.  But  how  was  the 
estate  or  the  creditors  of  it  injured  by  this? 
The  intestate  M'Daniel  had  made  a  mort- 
gage of  his  slaves  in  his  lifetime:  this  is 
admitted  to  have  been  fair.  The  sale  under 
it  by  the  trustee,  was  also  regular,  and  the 
slaves  sold,  I  should  think,  very  well ;  seven 
for  4420  dollars;  averaging  631  dollars, 
though  three  of  the  seven  were  women. 
The  estate  then  lost   nothing    by    the   sale. 


Did  it  lose  by  the  loan  of  the  money?  Not 
that  I  can  see.  The  administrator  certainly 
had  that  power.  The  estate  was  credit^ 
for  the  money  in  account  with  him ;  it  had 
the  same  fund  to  pay  the  debts,  and  that 
fund  at  interest.  According  to  the  average 
of  the  sales,  the  920  dollars  would  not  have 
bought  more  than  one  slave  and  a  half;  the 
others  were  clearly  bought  with  the  money 
of  William  Wfaitton.  How,  then,  could  this 
vitiate  the  whole  case?  If  this  had  not  been 
the  father  who  bought,  and  the  brother  of 
the  intestate's  widow  who  was  administra- 
tor, thi'  idea  of  fraud  would  never  have  en- 
tered into  the  imagination  of  any  body : 
and  yet  these  facts  do  not  constitute  fraud, 
though  in  a  doubtful  and  suspicious  trans- 
action, they  would  be  circumstances  of 
weight.  There  is  not  a  doubt  that  the 
father  bought  for  the  benefit  of  his  child. 
Who  can  blame  him,  if,  in  saving  her  from 
want,  he  practised  no  wrong  upon  any 
body,  but  gave  a  fair  and  full  price  for  the 
slaves?  We  see  that  he  borrowed  money 
from  others,  and  no  doubt  has  repaid  them. 
I  think  the  decree  should  be  reversed,  and 
the  injunction  reinstated. 

BROCKENBROUGH    and    CABELL.  J., 
concurred. 

TUCKER,  P.  I  am  clearly  of  opinion, 
that  the  dissolution  of  the  injunction  is  not 
to  be  sustained,  upon  any  principle  what- 
ever. I  concur  with  the  appellant's  coun- 
sel, that  the  doctrine  of  fraud  per  se 
194  has  no  application  *to  the  case,  and 
that  there  is  no  difficulty  on  the  ques- 
tion of  jurisdiction.  I  am  further  of  opin- 
ion, that  there  is  no  fraud  or  improper 
conduct  on  the  part  of  the  appellant's  intes- 
tate, which  ought  to  exclude  him  from  re- 
lief, or  subject  his  property  to  the  execution 
of  the  creditors  of  M'Daniel,  or  convert  his 
purchase  into  a  trust  for  their  benefit.  Al- 
though a  confederacy  between  the  adminis- 
trator of  M'Daniel  and  William  Whitton,  for 
the  purchase,  with  M'Daniel's  money,  of  the 
incumbered  slaves  for  the  benefit  of  his  es- 
tate, might  have  been  fraudulent  as  to  bis 
creditors;  yet  a  loan  of  the  money  of  the  es- 
tate by  the  administrator  bona  fide,  to  enable 
him  to  purchase  them,  for  his  own  use  and 
as  his  own  property,  or  for  the  use  of  his 
daughter,  would  not  have  been  necessarily 
fraudulent ;  though  if  the  estate  was  in- 
volved, such  a  loan  would  have  been  im- 
prudent on  the  part  of  the  administrator, 
and  would  have  subjected  him  to  an  action 
of  devastavit  by  a  creditor.  By  such  loan, 
William  Whitton  became  debtor  either  to 
the  administrator  himself,  or  to  the  estate ; 
and  the  administrator  himself  became  at 
once  chargeable  with  and  liable  for  the 
amount,  to  the  creditors  of  the  estate.  If 
the  loan  had  not  been  made,  the  creditor 
could  only  have  reached  the  fund  by  action 
against  the  administrator.  It  was  not  com- 
petent to  him  to  reach  the  equity  of  re- 
demption in  these  slaves,  if  they  had 
remained  unsold,  it  being  now  the  settled 
law  that  such  an  interest  cannot  be  reached 
by  execution.  The  creditor  thus  has  no  pre- 
tence for  complaint,  that  he  has  been  in- 
jured by  William  Whitton,  whatever  reason 
he  may  have  to  complain  of  the  adminis- 
trator; and  even  as  to  him,  there  is  no 
evidence,    that  at  the  time  of  the  loan»  he 
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was  aware  of  Terry's  demand,  which  had 
sot  then  been  prosecuted  to  judgment  and 
execution.  The  money  having  been  bor- 
rowed by  Whitton  for  his  own  use,  it  ceased 
to  be,  in  his  hands,  the  money  of  M'Daniel's 
estate ;  and  the  purchase  did  not  there- 

195  fore  create  a  resulting   trust  for  *the 
benefit  of  that  estate ;  but  the  property 

became  absolutely  his  own,  he  being  debtor 
to  the  administrator,  or  to  the  estate,  to  the 
amount  of  the  loan.  The  very  high  price 
given  for  the  slaves,  and  the  fact  that 
Whitton,  a  moneyed  man,  borrowed  from 
other  quarters  also,  and  paid  up  the  amount 
of  his  purchase,  afford  assurance  of  the  fair- 
ness of  the  transaction ;  which  is  further 
confirmed  by  its  being  frankly  avowed,  and 
by  the  fact  that  the  administrator  charged 
faimself  with  the  amount  of  the  money 
loaned.  And  as  there  was  no  fraud, — as 
Whitton  purchased  the  property,  either  with 
his  own  funds,  or  with  moneys  lent  to  him 
and  which  he  was  responsible  to  pay, — the 
property  was  absolutely  his,  and  was  not 
subject  to  the  execution  of  a  creditor  of 
M' Daniel.  The  injunction,  therefore, 
onght  not  to  have  been  dissolved  in  the 
present  aspect  of  the  case ;  and  the  decree 
should,  therefore,  be  reversed,  the  injunc- 
tion reinstated,  and  the  cause  further  pro- 
ceeded in  to  a  final  hiring. 

Decree   reversed,     and     injunction   rein- 
stated.   

196  *Tennent's  Heirs  v.  Pattons. 

April,  1886.  Richmond. 
(Absent  Bbookb,  J.) 

Jodldal  Sale*— DIfcretloii  of  Court— Termf  of  Sale.*— 

Tbe  discretion  ^ven  to  courts  of  chancery,  by  the 
statute  1  Rev.  Code,  ch.  fl6,  $  41.  in  decreeing  sales 
of  real  estate,  to  direct  the  sales  to  be  made  on 
credit,  should  be  exercised  where  the  circum- 
stances shew  thatitonffht  to  be;  and  the  failure 
to  exercise  it.  is  a  subject  for  examination  in  the 
appellate  court. 
MarshaHtoff  AaaetA— Infant  Heir— Decree  for  Sale  of 
Land  Defcendedt— Rents  and  Profits,  t— Upon  a  blU 
by  creditors  of  a  decedent,  airainst  his  adminis- 
trators and  heirs,  to  marshal  a&sets.  the  court 
may  decree  a  sale  of  the  lands  descended  to  the 


♦Jadkrlal  Sales— Terms  of  Sale.— The  principal  case 
is  cited  in  Palro  ▼.  Bethell.  75  Va.  888.  to  the  point 
that  real  property  of  value  should  be  sold  on  a  rea- 
sonable credit,  unless  under  peculiar  circum- 
stances, which  should  appear  by  the  record. 

See  footnoU  to  Kyles  v.  Talt,  5  Gratt.  44.  and 
monoirraphic  no<«  on  "Judicial  Sales"  appended  to 
Walker  v.  Paire.  21  Gratt  686. 

^Marshalllnir  Assets  —  Abseot  Defendants  —  Lands 
Deaceoded.— As  to  the  point  that  the  creditor  of  a 
deceased  debtor  may  proceed  against  the  heirs 
residinir  abroad  as  absent  defendants  in  equity  to 
marshal  the  assets,  and  thus  subject  the  land  de- 
acended  to  them,  see  the  principal  case  cited  and 
approved  in  Carriuffton  v.  Didler,  8  Gratt  264. 

See  mono^aphic  note  on  ^'Marshallinir  Assets"  ap- 
pended to  Carrinirtou  v.  Dldier.  8  Gratt  200. 

tLienofJodgnMnt— Enforcement— Rents  and  Profits 
af  Lasd.- The  principal  case  is  cited  in  Cronie  v. 
Hart  18  Gratt  746:  Price  v.  Planters*  Nat  Bank.  02 
Va.  481.  28  S.  E.  Rep.  887;  Werdenbauirh  y.  Reid,  20 
W.  Va.  6W. 

The  principal  case  is  distinguished  in  Manns  v. 
Flinn,    M  Lelffh   106,  109.    See  Manns  t.  FUnn.  10 


heirs:  but  it  is  not  bound,  and  ouffht  not  to  de- 
cree such  sale,  if  the  rents  and  profits  of  the  lands 
will  satisfy  the  debts  within  a  reasonable  time, 
especially  if  the  heirs  be  infants,  dissentiente 
Cabb.  J. 

Same— Same— 3ame— Day  to  Show  Cause.!— Upon  a 
bill  against  infant'  heirs,  to  marshal  assets,  it  is 
error  to  decree  a  sale  of  the  lands  descended, 
without  ffiviuff  the  Infant  heirs  a  day  after  their 
attainment  to  full  are,  to  shew  cause  against  it 

Assignment- Proof  of. J— Bill  filed  by  assignees; 
answers  call  for  proof  of  the  assignment;  it  is 
error  to  decree  for  the  plaintiffs,  without  such 
proof. 

Judicial  5«les— Must  Conform  with  Decree.— Decree 
for  sale  of  lands,  against  adult  and  infant  defend- 
ants; the  plaintiffs  and  adult  defendants  instruct 
the  marshal  to  make  sale  in  a  manner  different 
from  that  directed  by  the  decree:  and  the  mar- 
shal conforms  with  the  instruction,  not  with  the 
decree:  the  sale  is  irregular. 

Decree- When  Plnal.l-Every  decree  which  disposes 
of  tbe  whole  cause,  and  leaves  nothing  further  to 
be  done,  is  a  final  decree. 

Robert  Patton  the  elder,  in  an  action  of 
assumpsit  against  Helen  Tennent  adminis- 
tratrix of  John  Tennent  deceased,  upon  the 
assumpsit  of  the  intestate,  recovered  a 
judgment  for  307  dollars,  with  interest  and 
costs;  but  as  the  administratrix  pleaded 
fullj  administered,  and  debts  of  supe- 
riour  dignity,  as  well  as  the  general 
issue,  and  the  verdict  was  for  her  on  those 
two  pleas,  judgment  was  rendered  for 
Patton,  to  be  levied  of  assets  qnando  acci- 
derint. 


Leigh  ra,  and  note,  and  M'Clung  v.  Beirne,  10  Leigh 
804,  and  note. 

See  monographic  note  on  ''Judgments'*  appended 
to  Smith  V.  Charlton,  7  Gratt  425,  and  monographic 
note  on  "Judicial  Sales"  appended  to  Walker  v.  Page, 
21  Gratt  080. 

{Infants- Decree  against— Time  to  Show  Cause.— 
Section  8424  of  the  Va  Code  allowing  an  infant 
within  six  months  after  he  becomes  of  age,  to  show 
cause  against  a  decree  or  order  in  certain  cases, 
does  not  prevent  him  from  asserting  his  rights 
whilst  an  infant  by  a  next  friend  as  soon  as  he 
sees  fit  to  do  so.  Harrison  v.  Wallton,  96  Va.  728.  80 
S.  E.  Rep.  872.  citing  the  principal  case.  The  princi- 
pal case  is  cited  and  approved  in  Pierce  v.  Trigg.  10 
Leigh  420. 

See  monographic  note  on  "Infants"  appended  to 
Caper  ton  v.  Gregory.  11  Gratt  f06. 

\  Assignments  —  Parties  —  Proof  of  Assignment.  — 
Whenever  a  bill  in  equity  asks  relief  for  the  plain- 
tiff as  assignee  of  the  rights  of  another,  the  as- 
signor must  be  made  a  party  to  the  cause,  and  the 
assignment  ought  to  he  shown  and  proved,  though 
the  fact  be  not  denied,  nor  proof  of  it  called  for  in 
the  answer.  Lynchburg  Iron  Co.  v.  Tayloe.  79  Va. 
075,  070.  citing,  an^ong  others,  the  principal  case. 
See  Corbin  v.  £mmerson,  10  Leigh  068.  and  note,  and 
foot-note  to  Richardson  v.  Davis.  21  Gratt  706. 

See  monographic  note  on  "Assignments"  appended 
to  Ragsdale  v.  Hagy,  9  Gratt  409. 

IDecree— When  Plnal.-The  principal  case  is  cited 
and  approved  in  Nelson  v.  Jennings.  2  Pat  &  H.  880: 
Standard  Elevator  Co.  v.  Crane  Elevator  Co..  76 
Fed.  Rep.  773;  Core  v.  Strickler,  24  W.  Va.  096. 

See  foot-note  to  Fleming  v.  Boiling,  8  Gratt  292; 
and  foot-note  to  Vanmeter  v.  Vanmeters.  8  Gratt  148, 
and  notes  there  referred  to. 

See  generally,  monographic  note  on  "Decrees"  ap- 
pended to  Evans  v.  Spurgln,  11  Gratt  615. 
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Robert  Patton  the  younger  and  John  Pat- 
ton  exhibited  their  bill  against  the  widow 
and  administratrix  of  Tennet.t, 
197  *and  his  children  and  heirs  at  law 
(seven  in  number,  of  whom  five  were 
infants),  in  thesuperiour  court  of  chancery 
of  Fredericksburg,  alleging  that  Robert 
Patton  the  elder  had  assigned  his  judgment 
against  the  administratrix  to  them;  that 
Tennent  left  real  estate  which  descended  to 
his  children  and  heirs  at  law ;  and  that  his 
personal  assets  had  been  exhausted  in  pay- 
ment of  debts  of  superiour  dignity,  which 
bound  his  real  estate  in  the  hands  of  his 
heirs.  And  the  object  of  the  bill  was,  to 
have  an  account  of  the  administration  of 
the  personal  estate,  the  assets  marshalled, 
and  the  debt  charged  on  the  real  estate. 

The  administratrix,  in  her  answer,  al- 
leged, that  the  judgment  had  been  recovered 
against  her  by  surprize  (stating  the  partic- 
ulars), and  that  her  intestate's  estate  was 
entitled  to  large  credits  (specifying  them), 
which  but  for  the  surprize  at  the  trial,  she 
could  have  established;  and  she  insisted, 
that  the  judgment  should  be  opened,  and 
the  credits  allowed. 

The  bill  was  taken  pro  confesso  against 
the  adult  heirs ;  one  of  whom  was  a  non- 
resident of  the  commonwealth,  and  was  pro- 
ceeded against  as  an  absent  defendant. 
The  infant  heirs  answered  by  guardian  ad 
litem,  disclaiming  all  knowledge  on  the 
subject,  and  calling  for  proof  of  the  allega- 
tions of  the  bill. 

There  was  no  proof  exhibited,  of  the  al- 
leged assignment  by  Robert  Patton  to  the 
plaintiffs  of  his  judgment  against  Ten- 
nent's  administratrix. 

The  court,  on  a  hearing,  referred  the  ac- 
counts to  a  commissioner,  with  directions 
to  state,  1.  An  account  between  the  plain- 
tiffs as  assignees  of  R.  Patton  the  elder, 
and  the  estate  of  Tennent,  ascertaining  the 
balance  due  by  Tennent,  at  his  death,  to 
Patton ;  in  taking  which  account,  the  ad- 
ministratrix should  be  allowed  to  prove  any 
payments  which  were  not  proved  before  the 
jury  on  the  trial  of  the  action  at  law. 
2.  An  account  of  the  debts  due  by  Ten- 
nent, in  his  lifetime,  to  creditors 
198  ^other  than  Patton,  who  should  ap- 
pear and  prove  their  claims,  and  agree 
to  contribute  to  the  costs  and  expenses  of 
this  suit,  distinguishing  such  of  these  debts 
as  bound  Tennent's  heirs,  and  such  as  were 
due  by  simple  contract.  3.  An  account  of 
the  administration  of  Tennent's  estate,  dis- 
tinguishing what  portion  of  the  debts  paid 
out  of  the  personal  estate,  was  chargeable 
on  the  real.  4.  An  account  of  the  real  es- 
tate left  by  Tennent,  and  descended  to  his 
heirs.  And  5.  An  account  of  the  yearly 
rents  and  profits  thereof. 

The  commissioner  reported  the  accounts : 
from  which  it  appeared,  1.  That  the  claim 
of  Patton  against  Tenuent's  estate,  instead 
of  being  less,  was  somewhat  more,  than  the 
amount  found  by  the  verdict  of  the  jury; 
the  verdict  was  for  307  dollars,  and  the  debt 
justly  due  to  Patton  was  330  dollars,  with 
interest  &c.  2.  That  there  were  two  other 
debts  still  due  from  Tennent's  estate,  one 
to  A.  Hawes  and  the  other  to  J.  South- 
worth's  administrator,  by  bonds  binding 
the  heirs,  amounting  in    the  aggregate,  to 


209  dollars,  with  interest  &c.  3.  That  ther«f 
had  been  paid  out  of  the  personal  estate^ 
debts  chargeable  on  the  real,  to  an  amount 
exceeding  the  aggregate  of  the  debts  due  to 
the  plaintiffs,  to  Hawes,  and  to  South- 
worth's  administratrix.  4.  That  Tennent 
left  740  acres  of  land  in  Virginia,  and  600 
acres  in  Kentucky,  which  bad  descended  to 
his  heirs.  And  5.  That  the  annual  value  of 
the  land  in  Virginia  was  400  dollars;  but  of 
that  of  the  land  in  Kentucky,  there  was  no 
evidence. 

There  was  no  exception  to  the  report. 
And  the  court  approving  the  same,  decreed, 
that  unless  the  defendants  should,  within 
six  months,  pay  the  plaintiffs  the  amount 
reported  by  the  commissioner  to  be  justly 
due  from  1?ennent's  estate  to  Robert  Patton 
the  elder  (which,  as  before  stated,  exceeded 
the  amount  of  the  judgment  against  the  ad- 
ministratrix), and  the  costs  of  this  suit* 
and  to  Hawes,  and  to  South  worth's. 
199  administrator,  the  *debts  reported 
to  be  due  to  them,  respectively, — 
the  marshal  of  the  court,  after  due  adver- 
tisement &c.  should  sell  the  parcel  of 
740  acres  of  land  in  Virginia,  whereof 
Tennent  died  seized  and  possessed,  subject 
to  his  widow's  right  of  dower,  at  public  auc- 
tion, for  cash,  and  make  report  of  his  pro- 
ceedings &c. 

The  marshal  reported,  that,  by  the  written 
request  of  the  adult  heirs  of  Tennent.  one 
of  whom  was  the  absent  defendant,  and  with 
the  .assent  of  the  plaintiffs,  he  had  offered 
the  property  for  sale  at  auction,  for  cash,  to 
such  person  as  would  take  the  smallest  quan- 
tity of  the  whole  parcel,  and  pay  820  dollars* 
that  being  the  sum  necessary  to  be  raised  to 
satisfy  the  decree  ;  the  quantity  to  be  laid  off 
from  a  part  of  the  tract  particularly  desig- 
nated, at  the  expense  of  the  purchaser ;  and  to 
be  subject  to  the  widow's  dower,  unless  the 
quantity  which  should  remain,  should  be 
sufiBcient  for  her  dower :  that  upon  these 
terms,  E.  Dejarnet  purchased  300  acres  of 
the  land,  for  the  820  dollars,  which  he  paid 
to  the  marshal,  and  the  marshal  paid  over 
to  the  creditors. 

Upon  this  report  coming  in,  the  court 
directed,  that  the  300  acres  purchased  by 
Dejarnet,  should  be  laid  off  by  a  survey  our, 
according  to  the  terms  of  the  marshal's  sale ; 
which  was  done,  and  the  survey  reported  to 
the  court.  Whereupon,  the  court  decreed, 
that  the  marshal  should  convey  the  300  acres 
to  Dejarnet  the  purchaser. 

Tennent's  heirs  applied  by  petition  to  this 
court,  for  an  appeal  from  the  decree ;  which 
was  allowed. 

The  cause  was  argued  here  by  Berry  for 
the  appellants,  and  Stanard  for  the  appellees, 
upon  the  following  objections  taken  by  the 
former,  to  the  proceedings  and  decree— 1. 
That  the  chancellor  ought  not  to  have  made 
any  decree  in  favour  of  the  plaintiffs,  because 
there  was  no  evidence  of  the  assif^nment,  by 
R.  Patton  the  elder  to  them,  of  his  judgment 
against  Tennent's  administratrix.  2.  That 
R.  Patton  the  elder,  the  assignor  un- 
200  der  *whom  the  plaintiffs  claimed,  wa» 
not  a  party,  as  he  ought  to  have  been. 
3.  That  the  chancellor  decreed  to  the  plain- 
tiffs, more  than  the  amount  of  the  judgment 
which  they  claimed  by  assignment ;  namely, 
the  amount  reported  by  the  commissioner 
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to  be  doe  from  Tennent's  estate  to  R.  Patton, 
the  elder.  4.  That  the  decree  was  erroneous, 
in  not  giving  the  infant  defendants  a  day 
after  their  attainment  to  full  age,  to  open 
and  contest  the  decree.  5.  That  it  was  erro- 
neous too,  in  not  giving  the  heir  who  was  a 
non-resident  of  the  commonwealth,  and  was 
proceeded  against  as  an  absent  defendant,  a 
day  to  shew  cause  against  the  decree,  and  in 
not  requiring  security  of  the  plaintiffs  to 
abide  the  further  order  of  the  court,  accord- 
ing to  the  statute  1  Rev.  Code,  ch.  123,  §  2,  p. 
475.  6.  That  it  was  erroneous  in  confirming 
the  sale  made  by  the  marshal ;  because  the 
marshal  had  not  conformed  with  directions 
of  the  decree  in  making  the  sale,  and  such 
departure  from  the  decree  was  not  warranted 
by  the  consent  of  the  adult  heirs;  and 
because,  comparing  the  yearly  value  of  the 
whole  tract  of  740  acres,  with  the  price  given 
for  300  acres  thereof,  it  was  apparent  that 
the  price  was  grossly  inadequate.  7.  That,  if 
it  was  proper  to  direct  a  sale  at  all,  the  chan- 
cellor, exercising  the  discretion  vested  in 
him  by  the  statute  1  Rev.  Code,  ch.  66,  §  41, 
p.  204,  ought  to  have  directed  the  sale  to  be 
made,  not  for  cash,  but  on  a  reasonable 
credit.  8.  That,  in  this  case,  the  court 
ought  not  to  have  decreed  a  sale  of  the  lands, 
but  ought  to  have  directed  the  yearly  profits 
to  be  applied  to  the  payment  of  the  debts ; 
since,  as  it  appeared  by  the  commissioner's 
report  that  the  yearly  value  was  400  dollars, 
&nd  the  debts  chargeable  on  the  land 
amounted  to  only  820  dollars,  the  yearly  prof- 
its would  have  extinguished  the  debts  within 
a  reasonable  time. 

BROCKEJNBROUGH,  J.  The  main  ques- 
tion to  be  decided  in  this  case,  was  not 
201  fully  discussed  at  the  bar,  <^which  I 
very  much  regret,  as  such  discussion 
would  have  thrown  much  additional  light  on 
the  subject.  That  question  is,  whether,  in  a 
bill  for  marshalling  assets,  the  court  of 
equity  is  required,  by  well  established  rules, 
in  all  cases  to  direct  a  sale  of  the  real  estate 
descended  to  the  heir,  for  the  purpose  of  pay- 
ing the  debt  of  the  simple  contract  creditor, 
or  whether  it  has  not  a  discretion  to  direct 
the  debt  to  be  made  from  the  rents  and 
profits  of  the  land,  where,  by  the  application 
of  such  rents  and  profits,  the  debt  may 
be  discharged  in  a  reasonable  time?  and 
whether,  if  such  discretion  exists  in  the  court, 
an  improvident  exercise  of  it,  may  not  be  cor- 
rected by  the  appellate  court  ? 

In  Blow  V.  Maynard,  2  Leigh  57,  8,  judge 
Green,  in  stating  the  question,  whether  in  a 
proceeding  in  equity  against  the  heir  and 
a  fraudulent  donee  of  the  debtor,  on  a 
judgment  against  him  in  his  lifetime,  or  on 
his  t>ond  binding  his  heirs,  the  lands  can  be 
sold,  shews  that  lord  Hardwicke  had  decreed 
a  sale  of  the  moiety  only  of  the  land,  on  the 
g  round  that  a  moiety  only  was  bound  by  the 
judgment  at  law  ;  that  lord  Redesdale  had, 
in  Ireland,  established  the  same  doctrine  of 
the  right  to  sell ;  that  it  had  been  established 
in  England,  as  far  back  at  least  as  the  year 
1730 ;  and  then  makes  this  further  remark  : 
''This  principle,  so  far  as  I  am  informed,  has 
been  uniformly  practised  on  in  the  courts  of 
Virginia,  in  the  cases  of  heirs  bound  by 
the  obligations  of  their  ancestors.  And 
although  I  cannot  see  clearly  the  foundation 
of  this  equity  to  sell,  when  the  law  only 


authorizes  an  extent  on  a  personal  judgment 
or  decree  against  the  heir,  for  the  value  of 
the  assets  descended,  whether  alienated  by 
him  or  not,  yet  I  think  we  are  bound  by  the 
practice  founded  on  these  precedents  so  long 
acquiesced  in."  Judge  Cabell,  (Id.  66,) 
remarking  on  the  same  decisions  said — "The 
decrees  for  the  sale  of  the  moiety  of  the  land, 
in  such  cases,  proceed  on  the  principle,  that 
the  creditor  has,  by  his  judgment,   a 

202  lien  on  *the  moiety  of  the  land  for  the 
payment  of  his  debt  out  of  the   rents 

and  profits  ;  and  the  courts  of  equity,  on  the 
ground  of  rendering  the  remedy  more  effec- 
tual, accelerate  the  payment,  by  directing  a 
sale,  instead  of  levying  the  debt  out  of  the 
rents  and  profits.  The  principle,  which 
justifies  a  sale  of  the  moiety  of  the  land  in 
the  cases  '*  decided  by  Hardwicke  and  Redes- 
dale, "  applies  in  all  its  force  to  the  case 
t>efore  the  court,  and  extends  to  the  sale  of 
the  whole  land.  Blow  by  his  decree  acquired 
a  lien  on  the  whole  land,  and,  consequently, 
has  the  same  equity  to  demand  a  sale  of  the 
whole,  that  the  plaintiffs  in  Stileman  v.  Ash- 
down,  had  to  demand  a  sale  of  the  moiety." 
The  authority  of  the  court  of  equity  to 
decree  a  sale  being  thus  affirmed,  and  the 
ground  taken  for  such  decree  being  that  the 
remedy  of  the  creditor  was  rendered  more 
effectual  by  accelerating  the  payment,  it 
may,  perhaps,  be  proper  to  inquire,  what  is 
the  remedy  at  law,  which  a  specialty  or  judg- 
ment creditor  has  against  the  heir,  as  to 
satisfaction  out  of  lands  descended  to  him 
from  the  ancestor.  If  a  judgment  be  ren- 
dered against  the  ancestor,  or  a  recognizance 
not  binding  heirs  be  acknowledged  by  him, 
which  is  in  nature  of  a  judgment,  a  scire 
facias  may  be  brought  against  the  heir,  but 
the  plaintiff  cannot  have  execution  against 
the  heir,  of  any  more  than  a  moiety  of  the 
lands  which  were  his  ancestor's  at  the  time 
of  the  judgment  or  recognizance,  or  after. 
For  the  heir  is  only  chargeable  as  tenant  of 
the  lands,  and  not  as  heir,  and  debt  does  not 
lie  against  him,  but  only  a  scire  facias  to 
have  execution  of  the  ancestor's  lands  in  his 
hands.  And  no  execution  at  common  law  to 
seize  the  land,  could  be  issued  against  the 
tenant,  for  the  levari  facias  only  issued,  says 
Coke,  **  against  the  com,  and  the  like  present 
profit,  which  shall  grow  upon  the  land,"  and 
the  land  itself  was  not  delivered  by  it ;  but 
the  statute  of  West.  2,  ch.  18,  entitled  the 
plaintiff  or  conusee  to  sue  out  an  elegit 

203  *by  which  a  moiety  of  the  lands  was 
delivered  by  the  sheriff  ;  and  therefore, 

the  execution  against  the  heir,  who  is  only 
liable  as  tenant,  must  also  be  for  the  moiety 
only.  Another  reason  given  is,  that  in  a 
judgment  against,  or  recognizance  by,  the 
ancestor,  the  heir  is  not  named.  But  if  an 
action  of  debt  be  brought  against  the  heir  on 
the  obligation  of  his  ancestor  binding  heirs, 
the  heir  is  not  charged  as  tenant  of  the  lands, 
but  as  a  debtor  in  the  debet  and  detinet ;  and 
in  case  judgment  is  given  against  him,  the 
whole  of  the  land  descended,  of  which  he 
was  seized  at  the  time  of  suing  the  original 
writ,  may  be  delivered  to  the  plaintiff  in  exe- 
cution ;  and  this  by  the  common  law, 
although  the  plaintiff  was  not  by  the  same 
law  entitled  to  have  any  part  of  the  land  in 
execution  against  the  ancestor  himself. 
And    the  reason  why  the    whole  lands   are 
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delivered,  is,  that  as  the  common  law  allows 
an  action  of  debt  against  the  heir  on  the 
bond  of  his  ancestor,  and  as  the  executor  is 
entitled  to  the  whole  of  the  personal  estate, 
the  plaintiff  will  derive  no  fruit  from  his  ac- 
tion unless  he  can  take  the  real  estate  in  exe- 
cution. Herbert's  case,  3  Co.  lib. ;  2  Wms. 
Saund.  7,  n.  4.  Although  in  the  one  case, 
one  moiety,  and  in  the  other,  the  whole  of  the 
land  was  delivered  to  the  plaintiff,  yet,  in 
neither  case  could  the  land  be  sold,  under  the 
execution,  ihe  writ  of  elegit  given  by 
the  statute  speaks  for  itself.  It  commands 
the  sheriff  to  cause  to  be  delivered  to  the 
plaintiff,  all  the  goods  and  chattels  of  the 
defendant,  saving  his  oxen  and  beasts  of 
the  plough,  and  also  a  moiety  of  all  his  lands 
and  tenements  whereof  he  was  seized  &c.  by 
reasonable  price  and  extent,  to  have  and  to 
hold  the  said  goods  as  his  own,  and  the  said 
moiety  as  his  freehold  &c.  until  he  shall 
have  levied  thereof  the  debt  and  damages. 
The  return  of  the  sheriff  shews,  that  he  pro- 
ceeds by  inquisition,  and  that  the  jury 
decides  on  the  price  of  the  goodj,  and  the 
annual  value  of  the  moiety  of  the  land 
delivered  to  him.    In  the   other  case, 

204  the  writ  *of  extendi  facias  is  perhaps 
as  clear,  though  not  so  familiar  as  the 

elegit.  Plowden,  in  Dary  v.  Pepys,  p.  439, 
gives  not  only  the  judgment,  but  the  form  of 
proceeding,  in  debt  against  the  heir  upon 
the  obligation  of  his  ancestor,  in  which  the 
defendant  confesses  the  debt,  and  shews  the 
certainty  of  assets.  The  judgment  directs 
the  debt  to  be  levied  of  the  land  set  forth  in 
the  plea,  and  commands  the  sheriff  to  make 
inquisition  of  the  annual  value  thereof,  and 
to  deliver  the  same  until  he  shall  have  levied 
the  debt  and  damages  thereof,  and  the  exe- 
cution issues  according  to  the  judgment. 
See  3  Tuck.  Blacks.  Comm.  421,  n.  27.  Tidd, 
in  his  practical  forms,  ch.  42,  pp.  422,  3,  (Ed. 
of  1828)  gives  several  forms  of  this  writ  of 
extent  against  an  heir,  where  he  does  not  in 
his  plea  set  forth  the  certainty  of  assets. 
They  all  direct  an  inquest  to  be  taken  by  the 
sheriff,  of  what  lands  the  ancestor  died 
seized,  which  descended  to  the  heir,  and  the 
annual  value  of  those  lands,  and  commands 
the  sheriff  to  deliver  them  to  the  plaintiff,  to 
be  held  by  him  as  his  freehold,  until  the  debt 
and  damages  shall  be  thereof  fully  levied. 

Although  the  courts  of  law  do  not,  in  any 
such  case,  authorize  the  sale  of  the  lands  of 
an  heir,  yet  it  must  be  admitted  that  the 
courts  of  equity  have,  for  a  long  period,  exer- 
cised the  power  of  selling  them.  Whilst 
they  professed  to  adopt  the  rule  that  equity 
follows  the  law,  they  seem,  in  this  instance, 
to  have  outstripped  it.  They  seem  to  me  to 
have  assumed  a  power  which  the  legislature 
itself,  very  sparingly,  and  in  particular 
cases  only,  thought  proper  to  authorize.  It 
is  probable,  that  in  many  instances,  they 
thought  it  would  better  subserve  the  pur- 
poses of  justice,  to  sell  the  estate,  and  pay 
off  the  debt  at  once,  than  to  wait  for  the 
tedious  process  of  discharging  it  by  annual 
contributions.  It  was  better  for  the  cred- 
itor, and  might  not  be  injurious  to  the  heir. 
If  the  debt  was  so  large,  and  the  profits  of 
the  lancl  so  small,    that  the  interest 

205  could  not  be  kept  down  by  those  *annual 
profits,    there  was  no  reason    why  it 

should  be  sold.     The  delivery  of  the  land 


in  such  cases  to  the  creditor,  to  be  held 
by  him  till  he  should  levy  the  debt 
from  the  profits,  would  be  as  complete  an 
alienation  of  the  land  from  the  heir,  as  if  it 
were  sold.  And  if  it  would  require  a  long 
tract  of  time  to  pay  off  the  debt,  although 
it  did  not  square  with  the  rules  of  law,  yet  it 
might  be  more  consistent  with  equity  to 
make  a  sale.  The  heir  too,  might  frequently 
prefer  it,  and  as  he  was  an  adult  (for  in  the 
case  of  an  infant  heir,  the  parol  demurred 
till  he  came  of  age),  he  was  always  able  to 
give  his  assent  to  such  a  decree.  Whether 
such  were  the  reasons  which  influenced  the 
courts  of  equity  or  not,  I  cannot  say ;  but  it 
cannot  now  be  questioned,  and  the  cases  cer- 
tainly prove,  that,  in  bills  brought  against 
heirs,  and  fraudulent  donees,  to  set  aside  con- 
veyances of  the  ancestor,  and  in  bills  for  mar- 
shalling assets  the  courts  of  equity  have  ex- 
ercised the  power  of  selling  lands  which  have 
come  to  the  heir  by  descent.  And  although 
this  may  have  been  originally  an  usurpation 
of  power,  it  is  perhaps  proper  to  adhere  to  it» 
in  cases  which  are  of  a  character  to  justify  it. 
But  still  the  question  recurs,  is  it  imper- 
ative on  the  courts  of  equity  to  decree  a  sale  ? 
Have  they  no  discretion  to  refuse  a  sale,  la 
a  case  where  in  a  few  years  the  whole  debt 
may  be  discharged  by  the  application  of  the 
profits  to  its  extinguishment  ?  Is  there  any 
Case  reported  in  which  a  refusal  under  such 
circumstances  occurred  ?  Unless  some  cogent 
authority  can  be  produced  proving  the  absence 
of  such  a  reasonable  discretion,  I  am  of  opin- 
ion, that  it  ought  to  be  exercised ;  and  I  am 
the  more  satisfied  of  the  propriety  of  exer- 
cising it,  because  we  should  thereby  pay  some 
rcgaM  to  the  spirit  of  the  decisions  of  the 
common  law  courts.  In  Stileman  v.  Ash- 
down,  2  Atk.  607,  lord  Hardwicke  would  not 
allow  a  judgment  creditor  to  have  a  sale  of 

the  whole  land,  although  he  would  be 
206      placed  in  a  worse  *condition  than  a 

bond  creditor;  he  paid  a  respect  to 
the  legal  rights  of  the  parties,  and  g-ave 
the  creditor  only  a  moiety.  And  in  O^Gor* 
man  v.  Comyn,  2  Sch.  &  Lef .  139,  the  chan- 
cellor said,  **  Although  this  court  has  been  in 
the  habit  of  selling  to  pay  judgment  debts, 
where  it  was  ascertained  that  they  were  le- 
gal liens  on  the  land,  the  foundation  of  that 
was  the  legal  right.  The  only  equity  the 
creditor  had,  was  to  render  his  remedy  more 
effectual,  by  getting  a  sale  instead  of  levying^ 
his  debt  out  of  rents  and  profits,  which  was 
the  only  execution  the  common  law  g^ve  ;" 
and  he  accordingly  ordered  a  sale  of  the 
moiety.  If  this  be  the  only  ground  of  direct- 
ing a  sale,  why  decree  a  sale,  when  the  pay- 
ment of  the  debt  will  be  sufficiently  acceler- 
ated by  the  application  of  the  rents  and  profits 
to  its  extinguishment  ?  In  the  case  before 
us,  it  appears,  that  very  few  years  would 
have  been  sufficient  for  the  purpose,  and  I  am 
therefore  of  opinion,  that  the  land  should  not 
have  been  sold. 

In  Virginia,  great  injury  may  be  done  to 
infant  heirs,  if  it  be  established  as  a  principle, 
that  their  lands  must  necessarily  be  sold, 
where  the  personal  fund  has  l>een  exhausted, 
and  a  bill  is  exhibited  to  marshal  the  assets. 
As  the  parol  does  demur,  and  in  court  infants 
have  frequently  no  person  to  protect  their 
interests  but  a  guanUan  ad  litem,  who  habit- 
ually makes  a  mere  nominal  defence,  what 
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is  there  to  prevent  a  sacrifice  of  their  inher- 
itances, if  the  courts  of  equity  divest  them- 
selves of  all  discretion  as  to  the  best  mode  of 
directing  a  disposition  of  their  lands  ? 

I  am  also  of  opinion,  that  there  was  error 
in  this  decree,  in  not  giving  the  infants  a 
day  after  they  should  arrive  of  age  to  shew 
cau^e  against  it.  There  was  error  also,  in 
confirming  the  marshal's  sale  of  the  land, 
when  it  is  clear,  that  he  departed  from  the 
terms  of  the  interlocutory  decree  directing  a 
sale.  It  was  not  proper  that  the  marshal 
should  undertake  to  decide  what  mode  of  sell- 
ing, variant  from  the  terms  of  the  de- 
207  cree,  would  l)est  *8ubserve  the  interest 
of  either  or  t>oth  of  the  parties.  If  he 
had  good  reasons  for  thinking,  that  the  sale 
under  the  terms  of  the  decree  would  be  in- 
jurious to  the  infants,  he  should  rather  have 
made  a  special  report  to  the  chancellor  that 
be  might  judge  of  the  course  proper,  to  be 
pursued. 

I  am  also  inclined  to  the  opinion,  that  if 
a  sale  was  proper  in  this  case,  it  should 
have  been  on  a  credit,  instead  of  for  cash, 
according  to  the  discretion  vested  by  our 
statute  in  the  courts,  in  such  case. 

CARR,  J.  I  think  the  decree  erroneous  in 
several  points. 

The  Pattons  sue  as  assignees  of  their 
father :  the  answers  call  for  proof  of  such 
assignment,  and  there  is  none  in  the  rec- 
ord. It  was  said  in  the  argument,  that 
this  was  a  general  assignment ;  that  under 
it,  many  suits  were  brought, — several  in  the 
same  court ;  and  that  in  some  one  of  these 
the  assignment  was  filed.  I  feel  no  doubt  of 
the  fact.  Tet  this  will  not  excuse  the  fail- 
ure to  file  the  proof  when  expressly  called 
for.  If  it  could  be  considered  a  part  of  the 
record,  a  certiorari  might  bring  it  up. 
But,  I  presume,  we  could  hardly  get  it,  in 
that  way.  As  the  assignor  is  no  party  to 
the  suit,  a  decree  would  not  protect  the 
defendants  in  paying. 

No  time  is  given  to  the  infants  to  shew 
cause  against  the  decree  when  of  age.  It 
was  said,  that  this  was  not  necessary,  be- 
cause being  sued  and  decreed  against  as 
infants,  they  have  a  day  whether  given  by 
the  decree  or  not.  But  there  are  various 
authorities  against  this  proposition,  which 
shew  that  the  rule  is  general,  that  the  in- 
terest of  infants  is  so  far  regarded  and 
taken  care  of,  in  the  court  of  chancery, 
that  no  decree  shall  be  made  against  an  in- 
fant, without  giving  him  a  day  to  shew 
cause  against  it,  after  he  comes  of  age. 
Cary  v.  Bertie,  2  Vern.  342;  Richmond 
V.  Tayleur,  1  P.  Wms.  736.  Again;  if 
there  are  several  parties  to  a  suit  in 
206  *chancery,  and  it  appears,  that  one 
of  the  defendants  is  an  infant,  and 
any  thing  is  prayed  against  him,  by  the 
decree,  he  must  have  a  day  given  him,  to 
shew  cause.  The  words  of  the  dercee  are 
thus — **And  this  decree  is  to  be  binding  on 
the  said  3^  8.  (the  infant)  unless  he  shall 
within  the  time  of  six  months  after  he 
shall  attain  his  age  of  twenty-one  years 
(being  served  with  process  for  that  pur- 
pose) shew  unto  this  court,  good  cause  to 
the  contrary.**  The  process  is  by  way  of 
subpoena,  to  be  served  on  the  defendant  on 
his  coming  of  age.  If  he  shews  no  cause, 
the  decree  is  made  absolute  upon  him.    But 


if  he  comes  forward  to  shew  cause,  he  may 
put  in  a  new  answer  and  make  a  new  de- 
fence. Bingham  on  Infancy,  131,  2,  and 
the  cases  there  collected.  It  is  clear  from 
the  authorities,  that  to  decree  against  an  in- 
fant without  giving  him  a  day,  is  error;  and 
for  such  error  he  may  seek  redress  against 
the  decree,  without  waiting  till  he  comes  of 
age ;  and  he  may  do  this  either  by  bill  of 
review,  rehearing,  or  by  original  bill,  alleg- 
ing specially  the  error  of  the  former  decree. 
But  it  was  contended,  that  this  decree  not 
being  final,  the  omission  to  give  day  may 
be  supplied  by  the  court  below,  and  does 
not  furnish  ground  for  reversal;  and  the 
case  of  Pickett  A  ux.  v.  Chilton,  5  Munf. 
467,  was  cited,  where  it  is  decided  that  the 
failure  to  g'.ve  day  to  infants,  is  not  such 
error  as  will  reverse  an  interlocutory  de- 
cree, because  it  may  be  supplied  at  the  final 
hearing.  In  Harvey  v.  Branson,  1  Leigh 
108,  this  court  decided,  that  every  decree 
which  leaves  nothing  more  to  be  done  in 
the  cause,  no  subject  to  be  acted  upon  or 
disposed  of,  no  question  to  be  decided  by 
the  court,  is  in  its  nature  final.  And  such 
(I  think)  is  the  character  of  the  decree  in 
the  ca»e  before  us.  The  debts  of  the  cred- 
itors were  fixed  by  the  report  of  the  com- 
missioner, which  was  confirmed :  the  order 
of  court  directed  the  marshal  to  sell  the 
land :  he  reported,  that  he  had  sold  300  acres, 
and  paid  all  the  creditors,  with  all 
209  charges,  costs  Ac.  This  *report  was 
confirmed,  and  the  surveyour  is  or- 
dered to  lay  off  the  3(X)  acres,  and  report  his 
proceedings  in  order  to  a  final  decree ;  he 
returned  a  survey ;  upon  which  the  cause 
came  on  to  be  heard,  and  the  court  approv- 
ing the  survey,  directed  the  marshal  to 
convey  the  land  to  the  purchaser.  Nothing 
more  was  ordered ;  no  further  day  given  to 
the  parties.  This  seems  to  me  to  have  all 
the  attributes  of  a  final  decree. 

It  was  also  objected,  that  the  decree  was  . 
taken  against  the  absent  defendant,  with- 
out giving  him  time  to  shew  cause  against 
the  decree,  or  requiring  the  bond  of  the 
plaintiffs,  directed  to  be  given  in  such 
cases.  I  incline  to  think  this  may  b<^  con- 
sidered as  cured  by  the  subsequent  appear- 
ance of  the  absent  defendant  before  the 
marshal,  and  his  joining  in  a  written  in- 
struction to  that  officer,  in  what  manner  to 
sell  the  land. 

But  another  objection  has  occurred,  one 
which  goes  to  the  foundation  of  the  decree. 
This  is  a  bill  filed  by  simple  contract  cred- 
itors, seeking  to  marshal  the  assets  of  a 
deceased  debtor.  It  is  brought  against 
the  administratrix  and  infant  heirs,  and 
prays  that  the  land  may  be  sold  to  satisfy 
their  debts,  to  the  amount  of  the  personal 
assets,  which  have  been  exhausted  in  dis- 
charging obligations  which  bound  the 
heirs.  Upon  hearing,  the  court  made  the 
usual  order,  directing  an  account  of  the  ad- 
ministration ;  what  specialty  debts  of  the 
intestate  had  been  paid,  what  lands  had 
descended,  and  the  value  of  the  yearly 
rents  and  profits  thereof;  and  also,  that 
the  commissioner  should  take  proof  of  all 
the  debts  due  from  the  intestate,  to  such 
creditors  as  might  appear  before  him,  and 
agree  to  contribute  to  the  costs  and  expenses 
of    the    suit    Ac.     And    finally    (as  I  have 
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stated),  a  part  of  the  land  was  sold,  and  a 
deed  directed  to  be  made  for  it.  The  power 
of  the  court  to  decree  this  sale  is  questioned, 
especially  in  the  case  of  infants,  and  where 
from  the  report,  the  rents  and  profits  would, 
in  a  few  years,  pay  the  debts. 

210  *In  Blow  V.  Maynard,  2  Leigh  29, 
57,  judge  Green  says — "  The  real  ques- 
tion is  not  here,  whether  a  court  of  equity, 
setting  aside  a  fraudulent  deed,  in  favour 
of  a  judgment  creditor,  in  the  lifetime  of 
the  debtor,  can  sell  the  land,  but  whether, 
in  such  case,  in  a  proceeding  in  equity 
against  the  heir  and  fraudulent  donee  of 
the  debtor,  upon  a  judgment  against  him 
in  his  lifetime,  or  on  his  bond  binding  his 
heirs,  the  lands  can  be  sold?''  After  citing 
english  cases,  shewing  that  the  question 
has  been  settled  affirmatively  there,  since 
1730,  he  adds— **This  principle,  so  far  as 
I  am  informed,  has  been  uniformly  prac- 
tised in  Virginia,  in  the  cases  of  heirs 
bound  by  the  obligations  of  their  ancestors. 
And  although  I  cannot  see  clearly  the 
foundation  of  4his  equity  to  sell,  when  the 
law  only  authorizes  an  extent  on  a  personal 
judgment  or  decree  against  the  heir,  for 
the  value  of  the  assets  descended,  yet  I 
think  we  are  bound  by  the  practice  founded 
on  these  precedents  so  long  acquiesced  in." 
I  certainly  shall  not  pretend  to  have  discov- 
ered the  foundation  of  this  equity  to  sell, 
which  has  escaped  the  researches  of  that 
learned  and  able  judge :  yet  I  may  be  per- 
mitted to  suggest,  that  courts  of  equity,  in 
adopting  the  practice,  were,  perhaps,  some- 
what influenced  by  the  considerations,  that 
when  a  man  binds  himself  and  his  heirs, 
the  heir,  to  the  amount  of  the  assets  de- 
scended, is  as  much  a  debtor,  as  the  ances- 
tor; **that  when  he  does  not  deny  assets, 
but  pleads  other  matter  which  implies  that 
he  has  assets,  or  denies  assets,  and  it  is 
found  against  him,  the  debt  of  his  ancestor 
is  become  his  own  debt,  in  respect  of  the 
assets  which  he  has  in  his  own  right,  and 
so  the  property  of  the  land,  which  he  has 
in  his  own  right,  makes  the  debt  to  be  his 
own  proper  debt.**  Davy  v.  Pepys,  Plowd. 
440.  These  are  the  doctrines  of  the  com- 
mon law.  And  moreover,  we  see  from  the 
same  case  in  Plowden,  and  others,  that 
when  the  heir  sets  out  in  certainty  the  as- 
sets descended,  and  judgment  is  given 

211  upon    that  *plea,    an  execution  issues 
by  which  the  whole  land    is  delivered 

to  the  plaintiff,  till  his  debt  is  paid.  See- 
ing, then,  that  by  reason  of  the  bond,  and 
the  land  descended,  the  heir  was  bound  to 
the  full  gross  value  of  the  land,  courts  of 
equity  might  conclude,  that  it  was  most 
just  and  convenient,  to  sell,  at  once,  the 
subject  in  respect  of  which  and  to  the  value 
of  which  the  heir  was  bound,  and  discharge 
the  debt.  However  this  may  be,  and  though 
we  may  not  be  able  to  sec  clearly  at  this  day, 
the  foundation  on  which  the  power  to  sell 
rests,  I  entirely  concur  with  judge  Green, 
that  we  are  bound  by  the  practice,  if  we 
shall  find  it  as  long  established,  and  as  uni- 
formly followed,  as  he  supposed  it. 

Let  us  look  to  some  authorities  on  this 
point.  The  inquiry  immediately  before 
us,  is,  as  to  the  practice  of  selling  land,  to 
pay  aimole  contract  creditors,  where  the 
personal    assets    have    been    exhausted    in 


paying  bond  debts  binding  the  heir.  Be- 
fore I  go  into  the  cases  of  marshalling, 
however,  I  will  cite  a  few  where  equity  has 
decreed  a  sale  of  land,  to  satisfy  the  bond 
creditors  themselves.  In  Manaton  v.  Man- 
aton,  2  P.  Wms.  234,  (decided  in  1724),  one 
seized  of  land  in  fee,  and  being  indebted 
to  several  in  bonds  binding  the  heirs,  de- 
vised his  lands  to  A.  for  life;  then  to  trus- 
tees during  the  life  of  A.  to  preserve 
contingent  remainders;  then  in  strict  set- 
tlement :  the  bond  creditors  filed  a  bill  for 
recovery  of  their  debts :  lord  Macclesfield  at 
first  doubted,  whether  there  could  be  a  sale 
of  the  land  decreed,  there  being  no  deviae 
of  it  for  payment  of  debts;  and  he  took 
time  to  consider  of  it.  At  another  .  day, 
**they  who  prayed  a  sale,  insisted  that  the 
court  had  often  decreed  a  sale  against  the 
heir,  for  the  payment  of  bond  debts ;  for 
that  the  land  descended  was  assets,  and  as 
such  ought  to  be  sold ;  and  that  it  had  been 
so  decreed  in  th«  cases  of  Trevor  and  Trevor, 
and  Meier  v.  Kdisbury.*'  The  chancellor 
finally   decreed  the  sale  of   the   lands    in  a 

certain  order,  for  the  payment  of  the 
212      bond  debts.     ^Stileman    v.  Ashdown, 

2  Atk.  608,  is  another  case  in  which 
lord  Hardwicke  decreed  the  sale  of  land 
against  the  heir  to  pay  a  judgment  creditor: 
he  directed  the  sale  of  but  half  the  land,  to 
be  sure;  but  this  was  because  he  considered 
that  the  judgment  against  the  ancestor, 
bound  but  half  in  the  hands  of  the  heir : 
for  as  much  as  was  bound,  he  gave  the 
remedy  by  sal^,  instead  of  extent;  and  this 
without  any  inquiry  how  soon  the  rents 
and  profits  would  pay.  The  cases  of  Galton 
V.  Hancock,  2  Atk.  430,  and  Donne  v. 
Lewis,  2  Bro.  C.  C.  257,  turned  upon  the 
same  principle,  so  far  as  relates  to  the  power 
exercised  by  equity  in  selling  land  to  pay 
debts.  But  it  is  useless  to  follow  this  point 
further ;  for  every^instance  of  a  sale  of  land 
decreed  in  marshalling  assets,  is,  in  sab- 
stance,  an  exercise  of  the  same  power. 

This  doctrine  of  marshalling  assets,  is 
a  long  settled,  favourite,  and  highly  cher- 
ished branch  of  equitable  jurisdiction.  It 
is  founded  on  the  best  and  purest  princi- 
ples, and  productive  of  that  even-handed 
justice,  which  to  the  greatest  practicable 
extent  enforces  the  maxim  suum  caique 
tribuito.  It  being  the  object  of  a  court  of 
equity,  that  every  claimant  upon  the  assets 
of  a  deceased  person,  shall  be  satisfied,  as 
far  as  such  assets  can,  by  any  arrangement, 
consistent  with  the  nature  of  the  respective 
claims,  be  applied  in  satisfaction  thereof, 
it  has  long  been  settled,  that  where  one 
claimant  has  two  funds  to  resort  to,  and 
another  only  one,  the  first  shall  resort  to 
that  fund  on  which  the  second  has  no  lien ; 
or  the  second  shall  be  pro  tanto  substituted 
to  this  last  fund.  Thus,  if  a  specialty 
creditor  whose  debt  binds  the  real  as  well 
as  the  personal  assets,  is  satisfied  oat  of 
the  personalty,  the  simple  contract  creditor 
shall  pro  tanto  come  upon  the  realty ;  and 
equity  will  decree  a  sale  of  it,  for  the  satis- 
faction of  his  debt.  And  legatees  shail 
have  the  same  equity,  as  against  assets 
descended.  Nor  is  this  rule  confined  to 
assets:  if  A.  has   two   mortgages,    and    B. 

has  one  of  the  same  subjects  mort- 
213      gaged  to  him,  *B.  will    be   aided    by 
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equity,  in  throwing  A.  upon  that  sub- 
ject which  B.  cannot  touch.  Many  other 
cases  might  be  put;  but  our  business  is, 
more  immediately,  to  shew  that,  in  the  ap- 
plication of  the  rule,  equity  has  been  long 
in  the  constant  habit  of  decreeing  sales  of 
real  assets  for  satisfaction  of  simple  con- 
tract creditors,  where  their  natural  fund  has 
been  exhausted  by  bonds  binding  the  heir: 
and  here  the  dilBBculty  is  to  select  from  the 
multitude  of  cases  which  offer. 

The  rule  has  been  established,  I  think, 
little  short  of  two  centuries ;  and  I  venture 
to  say,  that  scarcely  a  book  of  chancery 
reports  within  that  time,  can  be  found, 
which  does  not  contain  cases  of  its  exercise. 
I  will  not  incumber  this  opinion  with  too 
many  of  them.  Charles  v.  Andrews,  9 
Mod.  151,  (1725),  was  a  bill  brought  against 
the  heir  and  executors  of  Andrews,  by  the 
plain tifiFs,  who  were  his  creditors  on  simple 
contract,  for  an  account,  and  to  have  their 
debts  paid :  the  executors  of  Andrews  had 
paid  away  his  personal  assets  in  satisfying 
debts  by  specialty:  **and  (it  was  said)  by 
the  constant  course  of  this  court,  where 
such  debts  are  discharged  out  of  personal 
assets,  in  ease  of  the  lands,  then  the  cred- 
itors by  simple  contract  shall  stand  in  the 
places  of  the  creditors  by  specialty,  to  have 
their  debts  satisfied  out  of  the  lands.  And 
so  it  was  decreed  in  this  case,  and  that  the 
lands  -  should  be  sold  for  that  purpose ;  and 
the  heir,  who  was  an  infant,  to  join  in  a 
conveyance,  within  six  months  after  he 
comes  of  age.''  In  I^acam  v.  Mertins,  1 
Ves.  sen.  312,  (1749),  lord  Hardwicke  says 
— **The  rule  of  the  court  as  to  marshalling 
assets,  and  directing  simple  contract  cred- 
itors to  stand  in  the  place  of  specialty  cred- 
itors pro  tanto  to  receive  satisfaction,  is  a 
very  just  and  beneficial  rule,  and  ought  to 
be  adhered  to;  and  the  court  leans  and 
endeavours  to  bring  creditors  within  that 
rule,  and  extends  it,  that  all  the  cred- 
itors may  receive  satisfaction.    Yet  it  must 

be  as  between  the  real  and  personal 
214      assets  of  a  person  deceased ;  for  *the 

court  has  no  right  to  marshal  as- 
sets of  a  person  alive;  it  not  being 
subject  to  such  a  jurisdiction  of  equity 
till  the  death.  Nor  can  the  court  extend 
this  relief  to  creditors  further  than  the 
nature  of  the  contract  will  support  it; 
therefore,  it  must  be  a  specialty  cred- 
itor of  the  person  whose  assets  are  in 
question ;  such,  as  might  have  remedy 
against  both  real  and  personal  or  either,  of 
the  debtor  deceased ;  it  not  being  every  spec- 
ialty creditor,  in  whose  place  the  simple 
contract  creditors  can  come  to  affect  the  real 
assets,  viz.  where  the  specialty  creditor 
cannot  himself  afPect  the  assets,  as  where 
the  heirs  are  not  bound."  In  Aldrich  v. 
Cooper,  8  Ves.  382,  lord  Kldon  makes  many 
strong  and  able  remarks  upon  this  rule,  that 
a  person,  having  a  double  fund,  shall  not  by 
his  option  disappoint  another,  who  has  but 
one:  among  others,  he  says — '^So  also,  in 
a  case  which  this  court  calls  a  just  distri- 
bution of  the  effects  of  a  deceased  person, 
a  simple  contract  creditor  has  no  manner 
of  hold  upon  the  freehold  estate.  How 
then  is  he  allowed  in  this  court  effectually 
to  apply  it  for  his  satisfaction?  Not  upon 
the  ground,  that  it  is  assets,  either  by  will, 


or  by  contract  inter  vivos;  but  upon  the 
ground,  that  the  specialty  or  mortgage  cred- 
itor having  two  funds,  shall  not  by  his 
will  resort  to  that,  by  going  to  which  he 
will  disappoint  as  just  a  creditor,  who  can- 
not resort  to  any  other.  The  principle  in 
some  degree  is,  that  it  shall  not  depend 
upon  the  will  of  one  creditor,  to  disappoint 
another."  In  Gibbs  v.  Ougier,  12  Ves. 
413,  it  is  laid  down,  that  if  the  court  sees 
at  any  period,  that  creditors  by  simple 
contract  will  be  deprived  of  their  debts,  by 
specialty  creditors  going  against  their 
fund,  the  court  will  of  itself,  without  be- 
ing called  upon,  direct  the  assets  to  be 
marshalled;  and  sir  W.  Grant  puts  this 
case — ** Suppose  it  appeared  for  the  first 
time  by  the  report,  that  a  specialty  creditor 
was  paid  out  of  the  personal  estate;  it 
would  not  be  necessary  to  tile  another 
bill  for    the  purpose    of    marshalling 

215  *the    assets.      The    simple    contract 
creditor  when  filing  the    bill,    might 

not  know  that  the  specialty  creditors  were 
paid  out  of  the  personal  estate."  In  all 
these  cases,  and  others  innumerable  which 
I  will  not  add,  I  find,  that  in  marshalling 
assets,  the  power  assumed  by  the  courts,  is 
not  to  sequester  the  rents  and  profits  of 
real  assets,  and  out  of  these  to  satisfy  the 
claims,  nor  to  inquire  what  is  the  propor- 
tion of  such  rents  and  profits  to  the  debts, 
and  to  sell  the  land  only  where  they  would 
not  in  a  reasonable  time  discharge  the 
debts:  no  trace  of  such  proceeding  can  I 
discover:  but  I  find  that  the  power  exer- 
cised, is  an  immediate  and  direct  sale  of 
the  real  assets  themselves,  and  an  applica- 
tion of  the  proceeds  to  the  discharge  of  the 
debts.  This  is  proved  by  the  whole  course 
of  proceeding.  Look  at  the  form  of  a  bill 
to  marshal  assets:  the  prayer  is,  that  the 
simple  contract  creditors  may  be  declared 
entitled  to  satisfaction  out  of  the  real 
estate,  to  such  amount  as  the  specialty 
creditors  shall  have  received  out  of  the 
personalty,  and  that  sufiBcient  parts  of  the 
real  estate,  to  raise  such  amount,  may  be 
mortgaged  or  sold,  and  the  money  paid  to 
the  simple  contract  creditors.  LK>ok  at  the 
decree:  it  directs,  that  the  lands  in  the 
proceedings  mentioned,  or  so  much  thereof 
as  may  be  necessary,  be  sold,  and  the 
money  applied  in  payment  of  the  debts  of 
the  plaintiffs,  in  whole  if  there  be  enough, 
or  if  not,  in  due  proportion ;  and  nothing 
is  said  about  renting  out,  or  sequestering 
the  rents  and  profits,  and  thus  discharging 
the  debts.  See  the  form  of  such  decrees, 
in  the  note  Shiphard  v.  Lutwidge,  8  Ves. 
29,  and  Thompson  v.  Brown,  4  Johns.  Ch. 
Rep.  647.  Look  also  at  what  the  several 
chancellors  who  have  spoken  on  this  sub- 
ject, have  said;  Hardwicke,  Camden,  Thur- 
low,  Eldon,  sir  W.  Grant.  They  speak  of 
the  application  of  the  real  assets  in  satisfac- 
tion of  the  debts,  in  such  a  way  as  to  leave 
not  a  possibility  of  doubt,  that  they  mean 
a  sale ;  and  they  lay  down    the   order 

216  in  which  these   assets    shall  *be    ap- 
plied.    Thus,  in  Donne    v.    Lewis,    2 

Bro.  C.  C.  263,  lord  Thurlow  states,  in 
respect  to  the  order  of  affecting  assets,  that 
the  first  fund  is  the  personal  estate  not 
specifically  bequeathed,  or  exempted  ex- 
pressly or  by  plain   implication    from   pay- 
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ment  of  debts;  2.  land  expressly  devised 
for  (not  merely  charged  with)  payment 
of  debts ;  3.  estates  descended ;  4.  lands 
charged  with  the  payment  of  debts. 

Several  cases  are  cited  to  shew,  that,  un- 
der some  circumstances,  courts  of  equity 
do  order  accounts  of  rents  and  profits,  and 
only  direct  a  sale,  where  these  will  not, 
in  a  convenient  time,  raise  the  sums  re- 
quired ;  and  it  is  from  thence  argued,  that 
the  same  course  ought  to  be  pursued  in 
marshalling  assets;  but  I  consider  these  as 
cases  of  a  distinct  class,  turning  on  a  prin- 
ciple essentially  different ;  cases,  where  the 
sole  question  is  what  is  the  true  construc- 
tion of  a  will  or  a  settlement,  under  which 
it  is  sought  to  raise  portions  &c.  Thus, 
in  Heycock  v.  Heycock,  1  Vern.  256,  where 
the  lord  keeper  said,  **he  took  it  to  be  the 
law  of  this  court,  that  where  there  is  a  de- 
vise of  a  sum  certain  to  be  raised  out 
of  the  profits  of  lands,  if  the  profits  will 
not  raise  the  sum  in  a  convenient  time, 
the  court  will  decree  a  sale."  This,  we 
see  at  once,  is  a  mere  rule  of  construc- 
tion. The  court,  seeing  that  the  main 
object  is  to  raise  the  money,  and  at  a 
given  or  in  a  conveninent  time,  and  con- 
struing wills  most  liberally  in  favour  of 
Intent,  changes  the  means  in  order  to  en- 
sure the  end  the  testator  had  in  view.  So, 
in  the  anonymous  case,  1  Vern.  104,  where 
it  is  laid  down,  that  ^^ where  a  man  devises 
land  for  payment  of  debts  and  legacies  out 
of  the  rents  and  profits  of  the  same,  there 
the  trustees,  it  being  in  the  case  of  a  will, 
may  sell  the  lands:  but  if  it  be  to  pay  debts 
and  legacies  out  of  the  annual  rents  and 
profits,  there,  though  it  is  in  the  case  of  a 
will,  the  lands  shall  not  be  sold :  but  such 
words    in  a    deed    executed  in  a  man's  life 

time,  shall,  in  neither  case,  empower 
217      the  trustees    to  *sell."     This    again, 

is  a  mere  question  of  construction, 
the  deed  or  will  giving  the  law ;  the  one 
requiring  a  stricter,  the  other  allowing  a 
more  liberal,  construction.  So,  in  Sheldon 
V.  Dormer,  2  Vern.  310,  upon  a  marriage 
settlement,  in  which  a  trust  was  created, 
to  raise  ;^5000.  for  daughters*  portions,  out 
of  the  rents  and  profits,  the  question  arose, 
whether  the  court  could  decree  a  sale  of  the 
land?  The  lord  keeper  said,  **we  are  here 
upon  the  construction  of  a  trust,  where  the 
intention  of  the  party  is  to  govern ;  and 
courts  of  equity  have  always,  in  cases  of 
trust,  taken  the  same  rule  of  expounding 
trusts,  and  of  pursuing  the  intention  of 
the  parties  therein,  as  in  a  case  of  wills." 
And  he  decreed  a  sale,  because  it  was  evi- 
dent that  the  rents  and  profits  would  not 
raise  the  sum  in  the  time  given.  This, 
again,  is  a  simple  inquiry  into  the  inten- 
tion of  the  parties  to  the  trust,  and  a  decree 
to  carry  it  into  execution.  In  Okeden  "  v. 
Okeden,  1  Atk.  550,  a  power  was  given  in 
a  will,  for  raising  portions  out  of  the  rents 
and  profits  of  land,  for  two  illegitimate 
children ;  the  trustees  had  abused  their 
trust,  and  instead  of  laying  up  the  surplus 
rents  and  profits  before  the  children  reached 
the  age  when  they  were  to  receive  their 
portions,  had  let  one  of  them  into  posses- 
sion of  the  land ;  the  other  filed  the  bill 
for  a  sale  of  such  part  of  the  land  as  would 
pay    his    portion:    lord    Hardwicke    said— 


^^The  intention  of  the  testator  is  clear  to 
me,  that  the  sum  of  ;^5000.  was  to  be  raised 
out  of  the  rents  and  profits,  and  not  from 
an  absolute  sale,  unless  from  necessity.*' 
After  reviewing  the  cases  upon  the  subject, 
he  said,  that  if  the  surplus  profits  should 
not  be  sufiBcient  '  to  answer  the  purpose, 
he  should  be  strongly  inclined  that  the 
estate  should  be  sold  to  make  up  the  defici- 
ency ;  and  to  ascertain  this,  he  ordered  a 
reference  to  a  master,  to  take  an  account  of 
the  rents  and  profits  of  the  trust  estate 
accrued  since  the  death  of  the  testator — 
charging  the  trustees  with  such  as  they 
had  suffered  the  son  to  receive.     Many 

218  more  cases  of  *this  class  might  be 
cited.  To  me  they  seem  wholly  dis- 
tinct from  and  unconnected  with  the  cases 
of  marshalling  assets,  in  which  the  courts 
decree  the  sale  of  lands ;  and  so,  they  must, 
I  think,  have  been  considered  by  the 
judges  who  presided,  from  the  fact,  that 
the  same  judges,  at .  the  same  periods  of 
time,  were  deciding  the  two  classes  of 
cases,  without  ever  mentioning  the  one  as 
clashing  with  the  other.  It  may  be  further 
remarked,  that  the  course  of  proceeding  in 
the  Fecond  class,  is  strongly  illustrative  of 
the  different  principles  on  which  the  court 
went  in  the  two ;  for  while  we  find  that 
in  marshalling  assets,  there  is  never  any 
order  to  take  an  account  of  the  rents  and 
profits  to  ascertain  whether  there  shall  be 
a  sale,  but  the  sale  is  at  once  decreed,  we 
see,  that  in  those  cases  of  construction, 
where  the  propriety  of  a  sale  depends  on 
the  ability  of  the  land  to  raise  the  sum  re- 
quired in  a  convenient  time,  the  order  for 
an  account  of  the  rents  and  profits  regularly 
precedes  the  sale. 

Among  the  english  cases,  we  find  a  good 
many  where  the  courts  refuse  an  immediate 
sale  of  the  lands  of  infant  heirs,  upon  bills 
to  marshal  the  assets  of  the  ancestor. 
This  is  upon  the  common  law  rule,  that  in 
the  case  of  lands  descended  (and  in  some 
other  cases)  it  is  the  privilege  of  infancy, 
that  the  parol  shall  demur.  In  Chaplin  v. 
Chaplin,  3  P.  Wms.  364,  lord  Talbot  held, 
that,  in  the  case  of  lands  in  fee  descending 
on  an  infant,  the  parol  shall  demur  in 
equity  as  well  as  at  law,  because  the  infant 
is  equally  incapable  of  defending  himself  in 
one  court  as  the  other.  Thus,  in  Powell  v. 
Robbins,  7  Ves.  209,  in  a  case  for  marshall- 
ing assets,  sir  W.  Grant  says — *^In  this 
case,  the  defendant,  the  devisee,  is  an  in- 
fant, and  therefore  I  cannot  order  the  estate 
to  be  sold  until  he  comes  of  age.  I  can 
only  declare  that  the  simple  contract  cred- 
itors are  entitled  to  stand  in  the  place  of 
the  specialty  creditors ;  with  liberty  to  apply 
when  the  infant  comes  of  age,  to  have 

219  the  lands  sold,  *to  pay  their  debts,'* 
This  privilege  of  the  infant,  how- 
ever, did  not,  in  equity,  extend  to  all  cases. 
Where  there  was  a  trust,  the  parol  would 
not  demur;  Uvedale  v.  TJvedale,  3  Atk. 
117.  And  by  subsequent  decisions,  it  has 
been  held,  that  wherever  a  charge  upon  the 
land  was  raised,  though  the  descent  was 
not  broken,  the  heir  was  to  be  taken  as  a 
trustee,  and  the  parol  should  not  demur; 
by  lord  Camden,  in  Silk  v.  Prime,  1  Bro. 
C.  C.  138,  in  note;  by  lord  Thurlow,  in 
Pope  V.  Gwyn,  8  Ves.  28,  in  note;  by  lord 
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Eldoa,  ia  Shiphard  v.  Lutwidge,  Id.  26. 
In  all  these  cases,  the  lands  of  infants 
were  sold,  without  waiting  till  their  age, 
or  making  any  inquiry  as  to  rents  and 
l>rofits.  In  Thompson  v.  Brown,  4  Johns. 
Ch.  Rep.  619,  we  have  much  of  the  learning 
on  this  subject  collected  by  chancellor  Kent. 
He  considers  it  no  objection  to  the  sale  of 
the  estate,  in  marshalling  assets,  that  the 
defendant  is  an  infant ;  and  in  addition  to 
the  cases  above,  relies  on  a  statute  of  New 
York,  which  provides,  that  in  suits  at  law 
against  the  infant  heir  or  devisee,  the 
remedy  shall  not  be  suspended  by  reason  of 
nonage;  and  thinks  the  court  of  chancery 
within  the  equity  of  this  statute.  Our  law 
on  this  subject  is  much  more  explicit :  *  *The 
parol  shall  not  demur,  in  any  suit  now  de- 
pending or  hereafter  to  be  brought,  in  any 
court  of  law  or  equity,  by  reason  of  the  in- 
fancy of  the  plaintiffs  or  defendants,  or  of 
any  or  either  of  them,  but  the  court  may 
nevertheless  proceed  to  judgment  or  final 
decree  in  the  same;"  1  Rev.  Code,  ch.  128, 
{  32,  p.  495. 

This  review  of  the  english  cases  seems  to 
me  to  establish,  beyond  question,  the  regu- 
lar and  long  settled  course  there,  of  selling 
the   lands  of  deceased  persons,  to  pay  their 
debts  binding  the  land,  or  to  marshal  their 
assets.     Whether  our  practice  has  conformed 
to  this  course,   I  cannot,    on    my  own  frail 
memory,  say  with   confidence;    but    I   can 
say,  that  such  has  always  been  my  impres- 
sion ;  and  I  feel  the  more  confident  of  this, 
because    it    struck    me   as  a  novelty, 
220      when,    in    the  course    *of  the   argu- 
ment of  this  cause,    I  heard    a  doubt 
suggested   of   the    power  of   the   court    to 
decree    a   sale    in    such  cases.    The  ques- 
tion seems  seldom  to  have  come  before  this 
tribunal.     Yet  we  are   not    wholly    without 
precedents.     In  Bppes  v.    Randolph,  2   Call 
103,  the  chancellor  acted  upon  the  principle, 
in    decreeing   a    sale   of    the    lands  to  pay 
the   debt   of  Bevins.     In   the  argument  be- 
fore  this   court,    the    english    doctrine  of 
marshalling  assets   was   clearly    stated    by 
Hay,  and  taken  as  the  law  of  the  land,  and 
as  clearly    admitted    by    Marshall    on    the 
other  side :  and  though  this  court  reversed 
that    part  of  the  decree  which  declared  the 
deeds  to  Richard  and  David  Randolph  void 
and  directed  a  sale  of   the  lands,  because  it 
thought  the  deeds  valid,    it    sustained    the 
power  of  sale  assumed    by    the    chancellor. 
In  Tinsley   v.  Oliver's  adm'r,  5  Munf.  419, 
the  surety  in  a  bond  of  the   ancestor,    hav- 
ing had  judgment  against  him,  and  paid  it 
off,  filed  his  bill  against  the  administrator 
and    heirs,  praying  an  account  of  the   per- 
sonal and  real  assets,  and  in  case  of  a  defi- 
ciency of  the  personal,  that  his  claim  might 
be   charged  upon  the  real  estate,  either   by 
marshalling   assets,  or  putting  him  on  the 
footing   of   a  bond  creditor:  the  chancellor 
dismissed    the    bill  on  the  ground,  that  the 
plaintiff  had  a    complete   remedy    at    law: 
but  this  court   reversed  the  decree,    **  being 
of   opinion,  that  the  plaintiff  was  properly 
in  equity,  as  well  to  establish  his  demand, 
as  for  the  purpose   of  having  an  account  of 
the  personal  estate,  and  being  permitted  to 
stand  in  the  place  of    the    obligees  in    the 
t>onds,  in  the  bill    mentioned,    so  as  to  be 
paid  ont  of  the  real  assets  in  default  of  the 


personal.*'  How  paid  out  of  the  real  as- 
sets? Assuredly,  according  to  the  course  of 
equity,  by  sale  of  the  land.  This,  then,  I 
consider  as  a  direct  recognition  of  the  eng- 
lish doctrine  on  the  subject.  The  case  of 
Blow  V.  Maynard,  2  Leigh  29,  is  another 
case,  where,  upon  examination  of  this  very 
doctrine,  this  court  unanimously  decided  for 
and  decreed  a  sale  of  the  land. 

221  *I  have  shewn  from  our  statute,  that 
infancy  presents  no  obstacle  to  a  sale, 

as  the  parol  is  in  no  case  to  demur.  The 
court  will  in  all  cases  see,  that  no  injustice 
is  done  in  the  execution  of  its  decrees,  and 
especially  in  the  case  of  infants;  but  this 
consideration  does  not  change  the  course  of 
proceeding,  nor  lessen  the  power  of  the 
court.  I  think  the  court  had  a  clear  right 
to  decree  a  sale  in  the  case  before  us ; 
whether  it  exercised  it  discreetly,  my  breth- 
ren will  determine.  I  think  the  decree 
should  be  reversed,  for  the  other  errors  I 
have  mentioned. 

TUCKER,  P.  Without  adverting  to  the 
various  errors  which  have  been  assigned  at 
the  bar,  I  am  of  opinion  that  the  decree  is 
erroneous  in  directing  a  sale  of  the  land 
under  the  circumstances  of  this  case,  and 
yet  more  in  directing  such  sale  to  be  made 
for  cash. 

I  begin  with  the  last  of  these  errors,  as 
the  examination  of  it  will  tend  to  throw 
some  light  upon  the  first.  The  statute  1 
Rev.  Code,  ch.  66,  {  41,  p.  204,  provides, 
that  the  courts  of  chancery  *'may,  in  all 
cases,  at  their  discretion,  where  a  sale  of 
property  is  decreed,  direct  the  same  to  be 
made  for  cash,  or  on  such  credit  and  on 
such  terms  as  may  be  deemed  best."  This 
discretion,  like  every  other  which  is  vested 
in  an  inferiour  tribunal,  is  subject  to  the 
revision  and  correction  of  the  appellate 
court;  and  if  it  has  not  been  properly  exer- 
cised, the  decree  of  the  court  below  must  be 
reversed.  In  this  case,  I  think  it  cannot 
be  denied  that  it  has  been  harshly  exerted. 
The  patrimony  of  the  infant  defendants, 
consisting  of  a  tract  of  land  of  740  acres, 
is  directed  to  be  sold  for  cash,  to  raise  the 
amount  of  debts  chargeable  on  it,  being 
only  820  dollars.  If  the  discretion  to  sell 
on  a  credit,  is  ever  to  be  exerted  for  the 
protection  of  defendants  against  ruinous 
sacrifices,  this  case  presents  a  claim  to  that 
protection.  The  statute  was  passed,  in 
consequence  of  the  ruinous    sacrifices 

222  which  were  so  ^^frequent  anteriour  to 
its  enactment,    in    the  execution    of 

decrees  in  chancery  for  the  sale  of  real 
estate.  It  was  enacted  in  broad  terms, 
which  comprehend  even  those  cases  where 
by  the  execution  of  a  specific  lien,  such  as 
a  mortgage,  the  debtor  had  subjected  his 
real  estate  to  sale,  under  the  ordinary  pro- 
ceeding of  a  bill  of  foreclosure.  And  if,  in 
such  case,  the  recovery  of  the  creditor 
ought  to  be  suspended,  rather  than  subject 
the  debtor  to  a  ruinous  sacrifice,  much  more 
are  the  debtors  here  entitled  to  the  indul- 
gence of  the  court,  where  the  parties 
defendant  are  infants,  and  where  the  plain- 
tiffs come  to  ask  the  aid  of  the  court  to 
marshal  assets  in  their  favour,  and  to  ac- 
celerate the  payment  of  their  debts  by  a 
sale,  instead  of  leaving  them  to  the  tedious 
operation    of  their  discharge  out  of  the  an- 
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nual  rents  and  profits.  In  such  a  case,  the 
reasons  are  peculiarly  strong  for  the  ap- 
plication of  the  discretion,  vested  by  the 
statute,  in  a  manner  calculated  to  protect 
the  infant  defendants  from  unnecessary 
loss,  and  perhaps  from  absolute  ruin. 

I  am  of  opinion,  therefore,  that  if  a  sale 
was  proper  in  this  case,  it  should  have  been 
directed  to  be  made  on  a  reasonable  credit. 
Had  this  been  done,  it  is  problematical, 
whether  the  recovery  by  the  plaintiffs  would 
have  been  materially  accelerated;  since 
their  debts  could  have  been  discharged  from 
the  rents  and  profits  themselves,  within  a 
very  short  time.  We  are  brought  then  to 
the  consideration  of  the  question,  whether 
under  the  circumstances  of  this  case,  the 
court  should  have  directed  a  sale  of  the  real 
estate  for  the  satisfaction  of  the  debts. 

What  are  those  circumstances?  The  debts 
of  the  ancestor  of  the  defendants,  charge- 
able on  the  lands  descended,  amounted  to 
820  dollars.  The  land  consisted  of  740  acres ; 
and  its  annual  value  was  400  dollars,  as 
ascertained  by  the  commissioner,  under 
the  special  order  of  the  court.  Allowing 
one  third  of  this  annual  value  to  the  widow, 
there  would  be  left  266  dollars,  as 
223  *the  annual  value  chargeable  with  the 
debts,  which  would  have  discharged 
the  debts  in  some  three  or  four  years. 
Under  these  circumstances,  it  was  unreason- 
able, I  think,  to  decree  a  sale  of  the  real 
estate  of  the  infant  defendants,  as  the 
debts  could  have  been  discharged  in  a  rea- 
sonable time,  by  the  perception  of  the  rents 
and  profits;  indeed,  almost  as  soon,  as  if 
a  sale  upon  the  usual  credit  had  been  or- 
dered by  the  court. 

I  do  not  deny,  that  on  a  bill  to  marshal 
assets,  the  court  has  a  power  to  sell  the 
real  estate.  That  power  has  been  often, 
nay  habitually,  exercised,  though  it  was 
very  justly  said  by  judge  Green,  in  Blow 
V.  Maynard,  2  Leigh  58,  that  it  was  difiQ- 
cult  to  see  the  foundation  upon  which  the 
power  rested.  The  doctrine  of  marshalling 
assets  stands,  as  to  a  simple  contract  cred- 
itor, upon  the  principle  of  subrogation. 
He  is  but  substituted  to  the  rights  of  the 
specialty  creditors;  and  it  is  a  solecism, 
therefore,  to  suppose  he  can  have  greater 
rights  than  they  have.  And  as  to  the  bond 
creditor  himself,  his  rights  at  law  are,  to 
charge  the  lands  in  the  hands  of  the  heir, 
and  to  extend  them  by  a  peculiar  kind  of 
execution,  which  directs  their  value  to  be 
ascertained  by  a  jury,  and  the  delivery  of 
them  to  the  creditor  at  the  estimated  value, 
until  he  shall  be  paid  the  debt  out  of  the 
annual  profits.  He  has  right  at  law  to  sell 
the  land,  for  there  is  no  proceeding  known 
to  the  courts  of  law,  by  which  the  freehold 
estate  of  the  debtor  can  be  sold  from  pay- 
ment of  his  debt.  If,  then,  in  marshalling 
the  assets,  the  courts  of  equity  had  strictly 
followed  the  law,  they  could  only  have 
decreed  to  the  simple  contract  creditor  the 
possession  of  the  real  estate,  at  its  fair 
valuation,  until  he  should  be  paid  his  debt; 
or  the  rents  and  profits  might  have  been 
sequestered,  or  a  receiver  appointed,  until 
out  of  the  rents  the  debts  should  be  paid. 
But  though  the  bond  creditor  at  law  can 
only  have  his  extent,  there  may  be  consid- 
erations,   on     which     a     court    of    equity 
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might  interfere  *to  change  the  char- 
acter of  his  remedy,  by  a  sale  of  the 
extended  premises.  Thus,  where  the  rents 
and  profits  are  not  adequate  to  keep  down 
the  interest,  there  is  every  reason  for  the 
interference  of  a  court  of  equity.  For,  as 
the  profits  do  not  even  pay  the  interest  of  the 
debt,  the  debt  itself  must  be  continually  in- 
creasing, and  thus  there  is  a  moral  certainty 
that  the  debtor  can  never  have  the  land 
again.  The  creditor  will  have  the  rents  and 
profits  forever,  and  this,  in  fact  though  not 
in  form,  is  equivalent  to  the  ownership  of 
the  fee.  It  is  no  invasion,  therefore,  of  the 
rights  of  the  defendant,  nor  is  it  any  ex- 
tension of  the  rights  of  the  plaintiff,  to  di- 
rect a  sale  of  the  premises ;  while  it  is  of 
great  moment  to  the  creditor  to  terminate 
the  uncertainty  of  his  interest,  either  by 
enabling  him  to  become  the  owner  of  the 
fee,  or  by  quickening  his  satisfaction  by 
a  sale,  and  thus  enabling  him  to  take  all 
those  profits  by  anticipation,  which  he  had 
a  right  to  take  from  year  to  year,  under 
his  extent,  forever.  It  is  of  importance 
too,  to  the  community,  that  these  uncer- 
tain interests  should  be  terminated,  since 
experience  proves,  that  such  estates  are 
generally  neglected,  and  are  never  im- 
proved. Notwithstanding  therefore  the  re- 
mark of  lord  Hardwicke  in  Higgins  v.  York 
Buildings  Co.,  2  Atk.  107,  I  have  no  doubt, 
that  a  sale  might  be  decreed  even  as 
against  the  debtor  himself,  if  it  should  ap- 
pear, that  the  rents  and  profits  of  the 
estate  by  elegit,  are  inadequate  to  keep 
down  the  interest  of  the  debt.  And  so  too, 
against  the  heir:  where  the  creditor  by  his 
bill  shews,  that  the  rents  and  profits  of  the 
estate  descended  are  inadequate  to  the 
payment  of  interest,  that  circumstance 
will  give  him  a  foundation,  on  which  to 
ask  the  intereference  of  equity.  He  thus 
shews  to  that  court,  that  while  he  has  in 
effect  the  beneficial  interest  forever,  there  is 
an  outstanding  formal  or  nominal  title  in 
the  heir,  which  it  is  reasonable  he  should 
get  in  or  extinguish  by  a  sale.  Or,  to 
view  the  case  as  lord  Hardwicke 
225  does,  by  shewing  *that  he  will  be  en- 
titled to  take  all  the  profits  fore^^^er,  he 
shews  a  right  to  take  them  all  by  anticipa- 
tion, by  means  of  sale,  and  thus  to  quicken 
the  satisfaction  of  his  principal  debt, instead 
of  receiving  the  interest  of  it  only  forever. 
Thus  far,  the  exercise  of  the  power  of  sale 
by  the  court  of  equity  seems  altogether 
reasonable.  And  even  where  the  rentA  and 
profits  would  be  adequate  to  the  gradual  dis- 
charge of  the  debt,  yet  if  that  object  can- 
not be  effected  within  a  reasonable  time, 
there  are,  perhaps,  strong  grbunds  for 
equitable  interference,  to  be  found  in  his 
unreasonable  delay.  Nor  is  this  to  the  dis- 
advantage of  the  debtor,  who  otherwise  must 
be  delayed  in  the  enjoyment  of  any  por- 
tion of  the  estate,  until  the  termination  of 
the  extent.  Be  this  as  it  may,  it  must  be 
admitted,  that  sales  in  such  cases  have  been 
the  usual  course  of  the  court,  in  bills  either 
to  marshal  assets,  or  to  set  aside  fraudu- 
lent conveyances  in  favour  of  judgment  or 
bond  creditors,  after  the  debtor's  death. 
Charles  v.  Andrews,  9  Mod.  151 ;  2  Eq.  Ca. 
Abr.  37,  pi.  4,  252,  pi.  9,  S.  C.  O'Gorman  ▼. 
Comyn,    2  8ch.    &    Lef.    138;  Stileman    ▼. 
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Ashdown,  2  Atk.  608;  Amb.  13,  8.  C.  Blow 
V.  Maynard,  2  Leigh  29. 

Bat  though  the  power  of  sale  has  been 
asserted  and  exercised  in  England,  on 
bills  to  marshal  assets,  and  though  it  must 
be  confessed,  that  there  is  no  such  case,  in 
which  a  previous  inquiry  has  been  directed 
as  to  the  annual  value  of  the  land,  and  its 
capacity  to  discharge  the  debt  in  a  reason- 
able time;  yet,  on  the  other  hand,  I  have 
found  none  in  wliich  a  sale  has  been  decreed, 
where  it  appeared  that  the  rents  and  profits 
would  discharge  the  debt  very  promptly. 
Unless  such  a  case  can  be  shewn,  I  must 
rest  upon  these  obvious  principles, — that 
courts  of  equity  cannot  give  rights  to 
parties,  which  the  law  does  not  give  them ; 
that  they  cannot  even  in  the  extension  of 
the  remedies  of  the  creditor,  be  inattentive 
to  what  equity  requires  towards  the  debtor ; 
and  that  in   granting  a  favour  to  the 

226  first,    they    *will  not    wantonly  sac- 
rifice    the     fortunes    of    the    latter. 

Where,  indeed,  it  is  matter  of  right,  the 
creditor  must  have  it  at  whatever  sacrifice 
to  the  debtor.  But  where  he  appeals  to 
equity  for  its  aid,  he  can  only  expect  that 
aid,  so  far  as  it  will  not  work  injustice  and 
oppression.  In  assisting  him,  the  court 
will  look  with  impartial  eye  to  what  is  due 
to  the  debtor,  and  will  mould  its  remedies, 
as  far  as  is  consistent  with  the  creditor's 
rights,  so  as  to  prevent  unnecessary  loss  to 
the  owners  of  the  inheritance.  This  is 
the  true  spirit  of  equity :  it  is  the  spirit  of 
our  utatute  law,  which,  even  in  sales  under 
mortgages,  authorizes  a  sale  upon  credit, 
and  a  consequent  postponement  of  the  re- 
covery, for  the  purpose  of  preventing  the 
ruinous  sacrifices  attendant  upon  the  sales 
of  real  estate  under  the  hammer.  Of  these 
sacrifices  this  case  is  an  example.  Near 
one  half  of  a  tract  of  land  which  would  rent 
for  400  dollars,  has  been  sold,  out  and  out, 
for  little  more  than  800  dollars.  Had  such 
a  case  presented  itself  to  lord  Hardwicke, 
I  cannot  think  he  would  have  directed  a 
sale,  to  the  ruin  of  the  infant  heirs,  where 
within  so  short  a  period  the  debt  might 
be  raised  from  the  rents  and  profits.  While, 
therefore,  I  defer  to  the  authorities  which 
have  decreed  a  sale  of  the  realty,  on  a  bill 
to  marshal  assets,  I  must  presume,  that, 
in  those  cases,  it  did  not  appear,  that  the 
debts  could  be  promptly  raised,  without  any 
sacrifice  on  the  part  of  the  heirs.  Where 
that  does  not  appear,  where  the  debt  can- 
not be  discharged  out  of  the  rents  and  prof- 
its within  a  reasonable  time,  the  precedents 
must  be  followed ;  but  where  the  contrary 
appears,  we  are  without  either  reason  or 
precedent  to   bind  us  to  such  a  course. 

It  may  be  objected,  however,  that  the  rule 
is  too  vague  and  indefinite,  which  restricts 
the  sale  to  cases  where  the  debt  cannot  be 
made  in  reasonable  time.  I  do  not  think 
so.  What  is  reasonable  time  is  matter  of 
discretion,  of  every  day's  occurrence 

227  in    courts    of  equity.     *Thus,    where 
there    is    a    devise,     subjecting    the 

realty  to  the  payment  of  debts  out  of  the 
rents  and  profits,  a  sale  may  be  directed  if 
the  amount  cannot  be  raised  within  con- 
venient time.  Such  was  the  case  of  Hey- 
cock  V.  Heycock,  1  Vern.  256,  which  was  a 
devise   to    raise    a    certain  sum  out  of  the 


rents  and  profits  of  real  estate;  and  it  was 
declared,  that  if  the  profits  would  not  raise 
the  sum  in  a  convenient  time,  the  court 
would  decree  a  sale.  So,  in  Berry  v.  As- 
cham,  2  Vern.  26,  there  was  a  devise  that 
the  testator's  executors  should  receive  the 
rents,  issues  and  profits,  of  real  and  per- 
sonal estate,  to  pay  the  debts  of  the  testa- 
tor, and  raise  portions  for  his  children : 
the  master  of  the  rolls  admitted,  that  there 
might  be  a  decree  for  sale  of  the  realty, 
saying,  however,  **that  there  must  first  be 
an  account  of  the  personalty,  and  of  the 
rents  and  profits,  and  if  they  were  not  suffi- 
cient to  pay  the  debts  in  a  reasonable  time, 
he  would  decree  a  sale."  In  Sheldon  v. 
Dormer,  2  Vern.  310,  a  sale  was  decreed, 
expressly  on  the  ground,  that  the  rents 
and  profits  would  not  raise  the  necessary 
sum  in  the  time  limited,  and,  indeed,  that 
it  could  never  be  done,  because  the  estate 
charged  was  defective  in  value,  and  the 
annual  profits  would  not  pay  the  interest. 
So  too,  in  Okeden  v.  Okeden,  1  Atk.  550, 
lord  Hardwicke,  after  stating  that  the  case 
of  Sheldon  v.  Dormer  rested  upon  the 
ground,  ^*that  the  annual  rents  and  profits 
would  not,  in  a  vast  tract  of  time,  pay  the 
money,  and  that  even  the  sale  itself  would 
not  answer  the  charge,"  decided,  in  the 
case  before  him,  that  no  sale  should  be 
decreed,  until  it  was  ascertained  by  an  ac-. 
count,  whether  the  profits  would  pay  off  the 
charge  or  not.  From  these  cases  it  is 
clear,  that  the  probable  discharge  of  the 
amount  to  be  raised  within  a  reasonable 
time,  out  of  the  rents  and  profits,  has  been 
considered  as  a  sufiQcient  objection  to  a 
sale ;  and  no  dilBficulty  seems  to  have  pre- 
sented itself  on  account  of  the  supposed 
vagueness  of  the  rule.  It  may  also 
228  be  remarked,  that  although  ^these 
cases  are  not  ad  idem  with  the  case 
at  bar,  they  are  strongly  analog^ous.  To  me, 
indeed,  our  case  appears  stronger  against 
a  sale.  For,  if  the  courts  will  not  decree  a 
sale,  even  where  there  is  a  specific  charge 
by  the  testator  for  the  payment  of  debts  out 
of  the  rents  and  profits,  provided  they  can 
be  satisfied  thereout,  within  a  reasonable 
time ;  still  less  should  such  a  decree  be  made 
in  a  case  where  there  is  no  specific  charge, 
and  where  the  application  is  only  to  mar- 
shal the  assets,  the  specialty  creditor  him- 
self having  no  specific  lien  on  the  real 
estate  descended;  2  I/cigh  62.  Indeed,  in 
the  case  of  Sheldon  v.  Dormer,  the  court 
denied  that  those  cases  were  like  the  case 
of  elegit;  since,  in  the  elegit,  the  party 
must  be  content  with  the  interest  the  law 
gives  him,  '^and  a  court  of  equity  has  noth- 
ing to  do  to  intermeddle." 

Upon  the  whole,  I  am  of  opinion,  that  the 
power  to  decree  a  sale  on  a  bill  to  marshal 
assets,  must  be  considered  as  qualified  by 
the  rule,  that,  if  it  appears  the  debt  can  be 
satisfied  out  of  the  rents  and  profits  within 
a  reasonable  time,  a  sale,  which  is  gener- 
ally destructive  to  the  defendant,  should 
not  be  decreed  without  his  assent.  Such 
has  been  the  usual  practice  in  our  chancery 
courts,  as  far  as  I  have  been  conversant 
with  them;  and  if  they  even  vary  herein 
from  english  decisions,  that  variance  is 
justified  by  the  different  state  of  things  in 
the  two  countries.  .  The  redundant   capital 
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of  Great  Britain  prevents  those  ruinous 
sacrifices  upon  sales  of  real  estate,  which 
are  so  common  with  us ;  and  hence  there 
is  less  difiQculty  in  making  a  decree  for 
such  sale  in  the  courts  of  that  country.  It 
is  otherwise  here ;  and  the  practice  pursued 
in  this  case,  and  which  has,  I  think,  been 
generally  adopted,  of  directing  a  commis- 
sioner to  ascertain  the  annual  value  of  the 
lands,  is  salutary  and  conducive  to  justice. 
It  is  only  to  be  regretted,  that  the  chan- 
cellor did  not  finally  decree  in  the  spirit  of 

his  prior  interlocutory  order. 
229  »CABEL»L,  J.  I  concur  in  the  opin- 
ion delivered  by  the  president. 
Decree— That  the  decree  of  the  court  of 
chancery  was  erroneous,  1.  in  failing  to  give 
the  infant  defendants  time  after  their  at- 
tainment to  full  age,  to  snew  cause  against 
it :  2.  in  decreeing  for  the  assignees  as  as- 
signees of  R.  Pat  ton  the  elder,  without 
proof  of  the  assignment :  and  3.  in  decree- 
ing a  sale  of  the  land  for  the  satisfaction 
of  the  debts,  since  it  appeared  that  they 
might  have  been  discharged  within  a  rea- 
sonable time  out  of  the  rents  and  profits ; 
that  the  chancellor  should  have  appointed  a 
receiver  of  the  rents  and  profits,  to  be  paid 
over  to  the  creditors,  or  have  adopted  some 
other  proper  method  of  appropriating  them 
to  the  discharge  of  the  debts.  Therefore, 
decree  reversed,  and  cause  remanded  for 
further  proceedings. 


230  *Mayt  v.  Callison. 

April,  1886.  Richmond. 
(Absent  Tucker,  P.) 

AMiiriuiieiit  wlthoot  Recourse*— Constnictloii— Case  at 
Bar.  —A.  boldlnff  a  bond  executed  by  B.  to  C.  con- 
tracts to  transfer  this  bond  to  D.  for  valuable 
consideration,  and  to  procure  C's  assignment 
thereof  to  D.  without  any  responsibility  of  or 
recourse  against  A.  whatever;  C.  at  A.*s  instance, 
accordinirly  assigns  the  bond  to  D.  who  assigns  it 
to  another,  who  brings  a  suit  against  the  obligors 
on  the  bond,  in  which  it  appears  that  the  bond 
had  been  discharged  by  payment,  before  it  was 
assigned  to  D.  upon  which  D.  pays  the  amount  to 
his  assignee:  C.  who  had  made  the  assignment  of 
the  bond  at  A.'s  instance  to  D.  becomes  insolvent: 
in  an  action  by  D.  against  A.  to  recover  the 
amount  of  him,  it  seems,  the  contract  that  the 
bond  should  be  assigned  by  C.  to  D.  without  re- 
course against  A.  did  not  exonerate  A.  from 
liability  to  D  in  the  case  which  actually  occurred, 
of  the  bond  being  paid  off  and  discharged  at  the 
time  of  the  contract 

Same— Meaning  and  Effect— Province  of  Jury.— The 
meaning  and  effect  of  the  contract  was  properly 
left  to  the  decision  of  the  jury  by  the  court. 

New  Trial— Verdict    Contrary  to   Evidence. t— A  new 


'Assignment  without  Recourse.— The  principal 
case  is  cited  and  approved  in  Ober  v.  Goodridge,  27 
Gratt  800.  See  Houston  v.  McNeer.  40  W.  Va.  865,  22 
S.  E.  Rep.  80;  McSmithee  v.  Feamster.  4  W.  Va.  673; 
Mayo  v.  Carrlngton.  19  Gratt.  74.  See  also,  mono- 
graphic note  on  "Assignments"  appended  to  Rags- 
dale  v  Hagy.  0  Gratt.  400. 

tNew  Trial-Verdict  Contrary  to  Weight  of  Evidence. 
—The  principal  case  is  cited  and  approved  in  Read 
V.  Com..  22  Gratt.  942:  Martin  v.  Thayer.  87  W.  Va. 
88.  16  S.  E.  Rep.  496;  Vaiden  v.  Com.,  18  Gratt.  728; 


trial  ouffht  not  to  be  granted  in  a  doubtful  case, 
merely  because  the  judge,  if  one  of  the  Jury, 
would  have  found  a  different  verdict 
BUIs  of  Exception-New  Trial-Certlflcatlon  of  FacU.: 
—Bill  of  exceptions  to  refusal  of  court  to  grant  a 
new  trial.  In  one  part  of  it.  states  the  evidence 
adduced,  not  the  facts  proved;  yet  it  appears,  that 
the  court  meant  to  certify  the  whole  as  facts 
proved:  Hbld,  the  bill  of  exceptions  is  well 
taken. 

Assumpsit  by  Callison  against  Mays,  in 
the  circuit  court  of  Greenbrier.  There  was 
a  special  count  in  the  declaration,  stating 
that  Mays,  having  become  indebted  to  Cal- 
lison in  the  sum  of  160  dollars  for  the  price 
of  a  horse,  agreed  to  transfer  to  him,  in 
part  payment,  a  bond,  then  held  by  Mays, 
executed  by  W.  Withrow  and  J.  Skegirs,  to 
T.  Masterton,  for  100  dollars,  payable  at  a 
future  day,  and  to  procure  Masterton  to 
make  an  assignment  thereof  to  Callison; 
that  Masterton  at  Mays*s  request,  after- 
wards, and  before  the  day  appointed  for  the 

payment  of  the  contents,  assigned  the 
231      bond  to  Callison,  "^for  value  received ; 

that  afterwards  Callison  assigned  it 
to  M.  M'Clintic,  who  assigned  it  to  S. 
Dunn,  who  assigned  it  to  J.  Withrow;  that 
J.  Withrow  brought  debt  on  the  bond 
airainst  W.  Withrow  and  J.  Skegga,  the 
obligors,  in  which  action,  it  being  proved 
that  the  obligors  had  paid  o£F  the  debt  to 
Masterton  beK>re  he  assigned  the  bond  to 
Callison,  a  verdict  and  judgment  were  ren- 
dered for  the  obligors;  and  that  thereupon, 
Callison  paid  J.  Withrow  the  assignee,  the 
debt  due  by  the  bond  and  interest  thereon 
accrued,  and  costs  by  him  incurred  in  his 
suit  against  the  obligors,  amounting  to  160 
dollars;  by  reason  whereof  Mays  became 
liable  to  pay  Callison  the  sum  of  160  dollars, 
and  so  being  liable,  ii  consideration  thereof, 
assumed  the  payment  thereof  to  him  &c. 
To  thia  special  count,  were  added  general 
counts,  for  the  price  of  the  horse ;  for  money 
paid,  laid  out  and  expended,  by  the  plaintiff 
for  the  defendant's  use;  for  money  lent  and 
advanced ;  and  for  money  had  and  received. 
Plea,  the  general  issue.  On  the  trial,  the 
jury  found  a  verdict  for  the  plaintiff  for 
148  dollars  with  interest  &c.  The  defend- 
ant moved  for  a  new  trial,  on  the  ground, 
that  the  verdict  was  against  evidence ;  but 
the  court  overruled  the  motion,  and  gave 
the  plaintiff  judgment;  and  the  defendant 
filed  a  bill  of  exceptions  to  the  refusal  of 
the  court  to  grant  the  new  trial. 

This  bill  of  exceptions  stated,  that  '*the 
facts  which  appeared  on  the  trial  were  as 
follows:"  That  Callison  proposed  to  sell  a 
horse  to  Mays,  and  Mays  agreed  to  give 
him  160  dollars  for  the  horse,  60  dollars  to  be 
paid  by  Mays,  and  the  residue,  100  dollars, 
by  the  transfer  of  a  bond  for  that  amount, 
executed    by    W.    Withrow    and    J.  Skeggs 


Burch  V.  Hylton,  80  Va.  448.  10  S.  £.  Rep.  S4&  See 
foot-notes  to  Ross  v.  Overton,  3  Call  80©;  Slaughter  v. 
Com.,  n  LelfiTh  081:  Bell  v.  Alexander,  21  Gratt.  1. 
See  monofirraphic  note  on  '*New  Trials." 

tBIils  of  Exception-New  Trtal-CertllicaUoa  of 
Pacta.— The  principal  case  is  cited  and  approved  in 
Morsran  v.  Fleming-,  24  W.  Va.  194:  Pryor  v.  Kuhn,  It 
Gratt  018:  Slaughter  v.  Tntt,  18  Leiffh  159.  See 
mono^aphic  note  on  "Bills  of  Exception*'  ap- 
pended to  Stoneman  v.  Com.,  16  Gratt  887. 
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to  Masterton,  payable  at  a  future  day, 
which  bond  was  then  held  by  Mays,  though 
Masterton  had  not  assigned  it  to  him,  and 
Mays  was  to  procure  an  assignment  of  the 
bond  by  Masterton  to  Callison ;  and  that  the 
bargain  being  concluded,  Mays  pro- 
232  cured  *an  assignment  of  the  bond  by 
Masterton  to  Callison,  which  Callison 
received,  and  the  horse  was  delivered  to 
Mays.  The  bill  of  exceptions  then  stated, 
'4hat  the  witness"  (meaning  the  witness 
who  had  proved  the  facts  above  stated) 
'*had  no  further  recollection  of  what  passed 
at  the  bargain :  and  that  another  witness 
stated"  the  same  facts  in  substance;  and 
stated  further,  that  Callison  agreed  to  take 
the  bond  with  Masterton 's  assignment 
thereof  to  him,  which  Mays  was  to  procure, 
without  any  responsibility  of  or  recourse 
against  Mays  whatever:  that  both  parties 
were  well  acquainted  with  Masterton ;  he 
was  Callison 'a  uncle:  that  nothing  was 
^  said,  at  the  time,  as  to  the  solvency  of  the 
*  obligors  or  of  the  assignor,  or  about  the  bond 
having  been  discharged ;  and  that  Callison 
had  admitted,  that  he  thought  Masterton 
solvent,  at  the  time  of  the  transaction.  The 
bill  of  exceptions  proceeded  to  state,  that 
the  assignments  of  the  bond,  by  Callison  to 
M*Clintic,  by  M'Clintic  to  Dunn,  and  by 
Dunn  to  J.  Wi throw, — the  suit  on  the  bond 
by  this  last  assignee  against  the  obligors, 
— and  the  verdict  and  judgment  therein  or 
the  obligors,  on  the  ground  that  the  debt 
had  been  paid  by  them  to  Masterton,  before 
notice  of  Masterton's  transfer  to  Mays,  for 
a&signment  to  Callison, — appeared  by  the 
record  of  that  suit:  that  it  also  appeared, 
that  Masterton  was  insolvent;  and  that  Cal- 
lison had  paid  J.  Withrow  the  debt  for  which 
he  was  liable  by  his  assignment  of  the  bond. 
That  the  court  overruled  the  motion  for  a 
new  trial,  because  it  was  the  province  of 
the  jury  to  judge,  whether  Callison's  agree- 
ment to  take  the  bond,  with  Masterton's 
assignment  thereof  to  him,  without  any  re- 
course to  Mays,  extended  further  than  to 
the  solvency  of  the  obligors  and  the  assignor 
Masterton,  and  had  respect  to  the  circum- 
stance of  the  bond  having  been  paid,  or 
being  otherwise  void,  at  the  time  of  the 
transfer;  and  if  the  jury  found  from  the 
facts,  that  the  contract  had  no  respect  to 
the  fact  of  the  bond  having  been  paid,  or 
being  otherwise  void,  the  verdict  was 
rjRht. 


233 


'^Mays  excepted  to  this  opinion,  and 
appealed  from  the  judgment  to  this 
court. 

The  cause  was  argued  here,  by  Nicholas 
for  the  appellant,  and  Johnson  for  the  ap- 
pellee. 

I.  The  first  point  was,  whether  the  bill  of 
exceptions  was  well  taken?  Johnwon  ob- 
jected, that  even  in  the  first  part  of  it,  in 
which  it  professed  to  state  the  facts  that 
appeared  on  the  trial,  it  was  obvious  that  it 
only  stated  the  testimony  of  the  first  wit- 
ness; and  then  it  proceeded,  in  express 
terms,  to  detail  the  testimony  of  another 
witness.  The  following  cases  were  cited ; 
Bennett  v.  Hardaway,  6  Munf.  125;  Car- 
rington  v.  Bennett,  1  Leigh  340;  Kwing  v. 
Swing,  2  Id.  337;  Jackson's  adm'x  v.  Hen- 
derson, 3  Id.  196,  and  the  recent  case  of 
Green  v.  Ashby,  reported  ante. 


II.  Upon  the  merits,  Nicholas  said,  there 
was  no  proof  of  fraud  on  the  part  of  Mays, 
and  no  imputation  of  the  kind.  It  was  ap- 
parent from  all  the  circumstances  of  the 
transaction,  that  Mays  had  no  reason  to 
apprehend  that  the  bond  had  been  paid  off 
to  Masterton,  and  that  all  he  intended  tb 
transfer,  was  the  bond  itself,  with  the  se- 
curity of  Masterton's  assignment,  without 
recourse  to  him  in  any  event ;  and  that  Cal- 
lison intended  to  take  the  bond  upon  the 
credit  of  Masterton's  assignment  and  re- 
sponsibility. Masterton  was  still  un- 
doubtedly liable  for  the  money,  upon  the 
contract  of  assignment ;  and  it  was  imma- 
terial, as  between  Callison  and  Mays, 
whether  Masterton  was  solvent  or  not,  for 
the  plain  purpose  of  the  contract  was  to  ex- 
empt Mays  from  liability,  in  case  Masterton 
should  prove  insolvent.  He  cited  Crawford 
V.  M'Donald,  2  Hen.  &  Munf.  189,  where 
an  agreement  for  the  conveyance  of  lands 
was  assigned  by  .Crawford  to  M'Donald, 
without  recourse,  accompanied  by  a  delivery 
of  a  paper  purporting  to  be  a  grant,  with 
certificates  as  to  the  quality  of  the  land, 
and  the  goodness  of  the  title;  and  it 
turned  out  afterwards,  that  all   these 

234  *papers  were  forgeries ;  yet,  there  be- 
ing   no  proof  of  fraud,  or  knowledge 

of  fraud  on  Crawford's  part,  it  was  held 
that  he  was  not  liable  to  the  assignee. 

Johnson  answered,  that  Callison  took  the 
bond,  not  upon  the  credit  of  the  assignor 
alone,  but  upon  the  credit  of  the  obligors 
as  well  as  of  the  assignor;  that  neither 
party  contracted  with  a  view  to  the  fact 
that  t^e  bond  had  been  already  paid  off  to 
the  obligee ;  that  Callison  did  not  intend  to 
take,  nor  Mays  to  impose  on  him,  any  risk 
of  that  kind,  but  only  the  risk  of  the  in- 
solvency of  the  obligors  and  assignor. 

CARR,  J.  This  is  an  appeal  from  the 
refusal  of  the  circuit  court  to  grant  a  new 
trial,  asked  on  the  groundt  that  the  verdict 
was  contrary  to  evidence:  and  the  first 
question  raised  in  the  argument,  is,  whether 
the  bill  of  exceptions  was  well  taken? 
whether  the  statement  therein  given  by  the 
circuit  court,  is  a  state  of  the  facts  proved 
at  the  trial,  or  only  of  the  evidence?  I  feel 
pretty  confident,  that  the  judge  meant  it  as 
a  state  of  the  facts;  that  is,  that  he  did  not 
intend  to  set  down  any  fact,  which  he  did 
not  consider  as  a  fact  proved,  though  his 
manner  of  stating  the  facts,  may  make  it 
seem,  in  some  parts,  like  a  statement  of 
evidence.  The  judge  refused  the  new  trial, 
because  he  thought  it  was  the  province  of 
the  jury  to  decide,  whether  Callison,  in 
taking  the  bond  with  Masterton's  assign- 
ment to  him,  without  recourse  to  Mays, 
meant  to  take  upon  himself  all  risks,  and 
among  others,  that  of  the  bond  having 
been,  at  the  time  of  the  assignment,  already 
paid  off?  or  only  to  take  the  risk  of  the  in- 
solvency of  the  obligors  and  of  the  assignor? 
And  it  is  most  clear,  thatit  was  the  province 
of  the  jury  to  decide  this  question  ;  for  they 
were  to  judge  of  the  whole  contract,  and 
this  was  of  the  very  essence  of  it.  The  true 
question  for  the  judge,  and  for  us,  is, 
whether  in  deciding  that  the  plaintiff 
only  meant  to  take  the  risk  of  insolvency, 
the  verdict  is  contradicted  by  the  evi- 

235  dence?    *And  here,  it  is  well  to  recol- 
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lect  what  this  court  has  said  in  other 
cases,  and  especially,  in  Ross  v.  Overton, 
3  Call  309,  that  **a  new  trial,  because  the 
verdict  is  contrary  to  evidence,  ought  to  be 
granted,  only  in  a  case  of  a  plain  deviation, 
and  not  in  a  doubtful  one,  merely  because 
the  court,  if  on  the  jury,  would  have  given 
a  different  verdict ;  since  that  would  be  to 
assume  the  province  of  the  jury,  whom  the 
law  has  appointed  the  triers."  Is  this  ver- 
dict then  plainly  contradicted  by  the  evi- 
dence? 1  cannot  say  so.  On  the  contrary, 
I  strongly  incline  to  think  the  jury  was 
right.  Here  was  a-  man  selling  a  horse,  for 
which  he  asked  160  dollars;  we  are  not  told 
that  this  was  an  extravagant  price.  A  bond 
for  100  dollars  is  offered  in  part :  it  purports 
to  be  for  so  much  money,  under  the  hands 
and  seals  of  the  parties.  The  holder  says, 
**I  will  get  this  bond  assigned  to  jrou  by 
the  obligee,  but  then  you  must  take  it  with- 
out recourse  to  me."  What  was  the  mean- 
ing of  this  proposition?  What  was  the  risk 
in  the  contemplation  of  the  parties?  for  this 
makes  the  contract.  I  think  it  was  this : 
**here  is  the  evidence  of  a  debt  of  100  dol- 
lars, at  this  time  owing  from  Withrow  and 
Skeggs  to  Masterton ;  Masterton  shall  as- 
sign to  you ;  and  thus  you  cannot  lose  your 
money,  unless  all  three  of  them  should  prove 
insolvent ;  this  risk  you  must  run  ;  and  this 
risk  (says  the  other  party)  I  am  willing  to 
run."  How  can  we  suppose,  that  it  occurred 
to  the  mind  of  either,  that  there  was  any 
other  risk?  The  very  possession  of  the 
bond,  the  claiming  it  as  property,  as  some- 
thing binding  the  obligors,  precluded  the 
idea  that  it  was  at  that  moment  dipch^rged, 
or  satisfied ;  for  then  it  was  no  bond ;  it 
bound  nobody;  it  was  not  the  representa- 
tive of  money.  The  bond  too,  was  payable 
at  a  future  date :  who  could  have  dreamed, 
that  it  was  already  mere  wax  and  paper,— 
not  a  cent  due  on  it?  I  hold,  then,  that 
this   contract   was  made  on  the  basis,  that 

the  bond  was  unpaid,  and  that  this  risk 
236      did  not  enter  into  the  contract.     *But 

if  this  be  not  clearly  so,  we  must  all 
agree,  that  it  is  at  least  doubtful,  whether 
this  risk  was  contemplated;  and  that  the 
jury  has  not  committed  so  palpable  a  breach 
of  propriety,  has  not  gone  so  directly  in  the 
teeth  of  the  facts  proved,  as  to  justify  us 
in  saying  the  court  did  wrong  in  refusing 
the  new  trial.  I  think  the  judgment  should 
be  affirmed. 

The    other   judges  concurred.     Judgment 
affirmed. 

Harvie  and  Another  v.  Wickham. 

April,  1825,  Richmond. 

(Absent  Tuckkb,  P.,  and  Bbockbnbbouoh.*  J.) 

Landlord  and  Tenantt— Distress— Deed  of  Trust— Case 

•t  Bar.— A  tenant  having  household  furniture  on 


♦He  decided  the  case  In  the  circuit  court 
tLaodlord  and  Tenant-Dlstress-Qoods  DtotralnaMe. 

—At  common  law.  all  poods  found  on  the  leased 
premises  were  subject  to  the  landlord's  lien  for 
rent,  no  matter  to  whom  they  belonged.  City  of 
Richmond  v.  Duesberry,  27  Gratt  218,  opinion  of 
CHRISTIAN,  J.  See  also,  Mosby  v.  Leeds,  8  Call  446, 
opinion  of  Lyons.  J. 

Same— Same— Same— Property  of  Third  Person.— But 
the  property  of  a  third  person  never  was  liable  to 


the  leased  premises,  conveys  it  by  deed  of  trust 
to  trustees  for  payment  of  just  debts,  but  the 
ffoods  remain  in  possession  of  the  tenant  on  the 
premises,  and  the  lessor  distrains  them  for  rent 
in  arrear:  Hsu),  these  are  not  ffoods  belonfflng- 
to  the  trustees,  and  so  exempted  from  the  lessor*s 
distress  for  rent,  within  the  meaning  of  the  stat- 
ute 1  Rev.  Code.  ch.  118,  S  15. 
Deed  of  Trust  for  Benefit  of  Creditor— Descri|»tioa  of 
Subject-Certainty.- Deed  of  trust  for  benefit  of 
creditors,  duly  recorded,  conveys  "all  the  grantor's 
household  and  kitchen  furniture  then  held  and 
used  by  him  at  his  residence  at  R."  Qaere.. 
whether  the  conveyance  be  not  void,  as  against 
the  grantor's  other  creditors,  for  the  vaffuenesa 
and  uncertainty  in  the  description  of  the  subject? 

In  assumpsit  in  the  circuit  court  of  Hen- 
rico, by  Harvie  and  Robinson  against 
Wickham,  for  money  had  and  received  by  the 
defendant  to  the  plaintiffs'  use,  to  which 
the  defendant  pleaded  the  general  issue, 
there  was  a  case   stated   and  agreed   by  the 

parties,  in  substance,  as  follows — 
237  ♦!.  Wickham.  by  deed  dated  the  27th 

December  1815,  leased  a  house  in 
Richmond  to  Johnson,  for  one  year,  to  com- 
mence on  the  8th  March  1816,  and  to  end  on 
the  8th  March  1817,  for  620  dollars  yearly 
rent,  payable  quarter  yearly;  with  a  pro- 
viso, that  the  tenant  should  be  at  liberty, 
after  the  end  of  the  year,  to  continue  tenant 
from  year  to  year,  on  the  same  terms,  unlesa> 
the  landlord  should  give  him  four  months 
notice  to  quit.  Under  this  lease  Johnson 
entered  and  continued  to  hold  the  premises, 
from  year  to  year,  till  after  the  8th  March 
1823,  in  the  latter  part  of  which  month,  and 
while  Johnson  was  still  in  possession, 
Wickham  caused  a  distress  to  be  levied  for 
rent  in  arrear,  on  some  household  furniture, 
which  was  then  in  the  house,  and  had  been 
there  ever  since  the  commencement  of  the 
lease. 

2.  Johnson,  while  in  possession  under  the 
lease,  by  deed  dated  the  8th  July  1818,  and 
duly  recorded  in  the  hustings  court  of  Rich- 
mond, conveyed  to  Harvie  and  Robinson, 
sundry  real  and  personal  estate  particularly 
described,  and  ^*all  the  household  and 
kitchen  furniture  then  held  and  used  by 
him  at  his  residence  in  Richmond,"  upon 
trust  to  sell  and  dispose  of  the  trust  subject, 
when  they  should  be  thereto  required,  for 
the  payment  of  certain  debts,  therein  men- 
tioned, and  the  indemnification  of  the  sure- 
ties for  the  same. 

3.  The  trustees  Harvie  and  Robinson 
claimed  the  furniture  which  Wickham  after- 
wards distrained,  as  being  the  same  house- 
hold and  kitchen  furniture  of  Johnson  then 
at  his  residence  at  Richmond,  conveyed  to 
them  by  the  deed  of  July  1818.  But  the 
goods  had  never  been   in  their    possession ; 


distress,  unless  it  were  found  upon  the  premises  : 
and  even  where  it  is  found  there,  the  distress  is 
taken  away  by  the  act  of  1818. 1  Rev.  Code.ch.  lit. 
sec  15.    Davis  v.  Payne,  4  Rand.  S82. 

Same— Sane-Trast  Deed— Priority. -City  of  Rich- 
mond V.  Duesberry,  27  QratL  210,  and  Upper  Appo- 
mattox Ck>.  V.  Hamilton,  83  Va.  810,  2  S.  E.  Rep.  105, 
were  both  cases  of  contests  between  a  landlord  ou 
the  one  hand  and  a  deed  of  trust  creditor  on  the 
other,  each  claiming  the  riffht  to  subject  the  same 
property  in  preference  to  the  other.  See  Wades  v» 
PiWatt,  76  Va.  575. 
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nor  had  Wickham  any  notice  of  these  goods 
being  mortgaged  by  the  deed,  other  than 
such  notice  as  might  be  implied  by  law 
from  the  due  registry  thereof. 

4.  When  Wickham  distrained  the  furni- 
ture for  rent,  the  trustees,  Harvie  and 
Robinson,    asserted  their   claim   to  it,  and 

would  have   brought   replevin    for  it, 

238  but  it  was  *agreed  between  the  par- 
ties,   that   the   goods   should   be  sold 

under  the  distress,  and  the  net  proceeds  of 
sale  held  subject  to  the  claim  of  the  trus- 
tees. It  was  accordingly  sold  under  the  dis- 
tress; and  the  net  proceeds,  424  dollars, 
were  paid  over  to  Wickham. 

5.  The  trustees  afterwards  sold  all  the 
rest  of  the  trust  subject  mortgaged  by  the 
deed  of  July  1818,  a  ad  the  proceeds  fell 
short  of  satisfying  the  debts  thereby  se- 
cured, by  an  amount  exceeding  the  424  dol- 
lars, for  which  the  furniture  had  been  sold 
under  Wickham 's  distress.  And  then  they 
brought  this  action  to  recover  the  424  dol- 
lars. 

The  parties  agreed,  therefore,  that  a  jury 
should  be  empaneled  to  inquire,  whether 
the  furniture  sold  under  Wickham's  distress, 
was  the  same  furniture  conveyed  to  the 
trustees  by  the  deed  of  July  1818,  and  if  they 
found  it  to  be  so,  that  they  should  find  a 
verdict  for  the  plaintiffs  for  424  dollars, 
subject  to  the  opinion  of  the  court  on  the 
case  agreed.  And  if  the  jury  should  find 
such  verdict  for  the  plaintiff,  then  it  was 
further  agreed,  that,  if  the  court  should  be 
of  opinion,  that  the  plaintiffs  could  have 
recovered  the  furniture  itself  in  an  action 
of  replevin,  judgment  should  be  rendered 
for  the  plaintiffs,  for  the  amount  of  the 
proceeds  thereof,  received  by  the  defendant; 
otherwise,  judgment  should  be  rendered  for 
the  defendant. 

The  jury  found  for  the  plaintiffs  424  dol- 
lars damages,  subject  to  the  opinion  of  the 
court  on  the  case  agreed.  The  court  held, 
that  the  law  on  the  case  agreed  was  for  the 
defendant,  and  gave  judgment  for  him. 
And  the  plaintiffs  appealed  to  this  court. 

The  cause  was  argued  here,  by  Stanard 
for  the  appellants,  and  Johnson  for  the  ap- 
pellee. 

I.  One  question  was  debated  at  the  bar, 
which  was  not  noticed  by  the  court ;  viz. 
Whether   the  deed    of  trust   of   July   1818, 

describing      the     furniture       therein 

239  conveyed,  *in    vague    and    uncertain 
terms,  as  **the  household  and  kitchen 

furniture  then  held  and  used  by  the  grantor 
at  his  residence  in  Richmond,"  was  effectual 
to  vest  the  property  in  the  trustees,  as 
against  the  creditors  of  the  grantor?  The 
question  was  suggested  by  the  doubt  ex- 
pressed by  the  court,  in  Gait  &  al.  v.  Carter, 
6  Munf.  245-9. 

II.  The  main  question  was.  Whether  goods 
remaining  on  leased  premises  in  possession 
of  the  tenant,  though  bona  fide  conveyed  by 
him  to  trustees,  by  deed  duly  recorded,  to 
secure  debts,  are,  notwithstanding  such 
mortgage,  subject  to  be  distrained  by  the 
lessor  for  rent  in  arrear?  And  this  question 
depended  on  the  construction  and  effect  of 
the  statute  of  1815,  ch.  15,  {  7,  incorporated 
in  the  revised  statute  concerning  rents  &c. 
1  Rev.  Code,  ch.  113,  {  15,  p.  450.* 

•me  words  of  the  statute  are.  that  "  no  ffoods  or 


Stanard  for  the  appellants,  said  it  could 
not  be  questioned,  supposing  the  objections 
to  the  deed  of  July  1818  for  uncertainty  put 
out  of  the  way,  that  that  conveyance  vested 
the  legal  property  of  the  furniture  thereby 
conveyed  in  the  trustees ;  and  he  contended, 
that  this  was  *' goods  and  chattels  bona 
fide      belonging     to    other      persons 

240  *than  the  tenant  of  the  premises,"  at 
the  time  of  the  distress  made,  within 

the  meaning  of  the  statute,  and  so  was  pro- 
tected by  it  from  the  landlord's  distress. 
It  was  only  the  owners  of  the  legal  property 
in  the  goods,  who  could  avail  themselves  of 
the  protection.  The  case  here  was  the 
same,  as  if  the  tenant  had  mortgaged  the 
goods,  and  thus  vested  the  equitable  as  well 
as  the  legal  interest  in  the  mortgagee,  and 
he  were  now  asserting  his  right  to  them : 
the  trustees  held  for  the  benefit  of  the  ces- 
tuis  que  trust;  they  asserted  the  legal  right 
for  the  owners  of  the  equity.  The  language 
of  the  statute  was  general,  embracing,  and 
protecting  from  distress,  all  the  rights  and 
interests,  without  discrimination,  of  all 
other  persons  but  the  tenant,  in  goods  on 
demised  premises;  while  any  rights  or  in- 
terests of  the  tenant  in  the  'same  goods, 
were  left  still  liable  to  distress.  So  far  as 
the  legal  property  in  the  furniture  was 
vested  in  the  trustees,  for  the  benefit  of  the 
cestuis  que  trust,  the  furniture  was  npt  dis- 
trainable;  but  the  tenant  had  the  equity  of 
redemption,  and  that  was  liable  to  be  dis- 
trained and  sold  for  the  rent  in  arrear;  for 
the  first  proviso  in  the  statute  expressly 
provided,  that  if  the  tenant  has  any  limited 
property  or  interest  in  the  goods,  that  may 
be  distrained  and  sold.  And  this  proviso, 
he  argued,  authorizing  a  distress  and  sale 
of  the  tenant's  equity  of  redemption,  plainly 
shewed,  that  the  general  enactment^  to 
which  the  proviso  was  an  exception,  em- 
braced and  protected  the  rights  of  the  trus- 
tees holding  the  legal  estate,  and  of  their 
cestuis  que  trust.  If  it  should  be  objected, 
that  as  the  conveyance  to  the  trustees  was 
made  during  the  lease,  when  the  goods 
thereby  mortgaged  were  liable  to  distress, 
they  could  not  be  exempted  from  distress 
by  the  deed ;  the  answer  was»  that  the  same 
argument  would  be  equally  applicable,  if 
the  tenant  had  made  an  actual  absolute  sale 
of  the  goods ;  in  which  case,  he  thought  it 
clear,  the  goods  would  not  have  been  dis- 
trainable  for  rent. 

241  *  John  son  for  the  appellee,  remarked 
that  the   language   of   this   provision 

of  the  statute,   was  very  loose.     If  a  tenant 


chattels  found  or  beinff  In  or  upon  any  demised 
premises,  such  ffoods  and  chattels  bona  fide  belonsr- 
InfiT  to  any  person  other  than  the  tenant  of  snch 
premises,  or  some  other  person  or  persons  bound  or 
liable  for  the  payment  of  the  arrears  of  rent,  or  of 
some  portion  thereof,  due  on  such  demised  premises, 
shall  be  liable  to  be  distrained  for  the  payment  of 
such  arrears  of  rent :  Provided,  however,  that  if 
such  tenant  of  other  person,  bound  or  liable  for  the 
payment  of  snch  arrears  of  rent,  or  of  any  portion 
thereof,  shall  have  any  limited  property  or  interest 
in  such  ffoods  and  chattels,  the  same  may  be  dis- 
trained and  sold  for  such  interest  as  such  tenant,  or 
other  person  or  persons  bound  or  liable  for  the  pay- 
ment of  such  arrears  of  rent,  or  of  any  portion 
thereof,  may  have  therein  :  Provided  also,  that  no 
person,  claiming  title  to  such  property,  distrained 
for  rent,  shall,  in  any  manner,  avail  himself  of  the 
provisions  of  this  section,  unless  by  a  writ  of  reple- 
vin, sued  out  and  levied  before  the  sale  of  snch 
property  under  the  distress."— Note  in  Original 
Edition. 
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entitled  to  a  life  estate,  or  other  particular 
intetest,  in  personal  chattels,  should  keep 
them  on  the  demised  premises,  and  these 
chattels  should  be  distrained  by  the  land- 
lord, and  sold  absolutely,  it  could  hardly  be 
doubted,  that  it  wsLs  the  intention  of  the 
statute  to  protect  the  rig^hts  of  the  rever- 
sioner or  remainderman;  yet  the  second 
proviso  withdrew  the  protection  from  him ; 
for  it  provided,  that  no  person  claiming 
title  to  property  distrained  for  rent,  should 
avail  himself  of  the  statute,  in  any  man- 
ner, but  by  replevin  sued  out  and  levied 
before  sale  under  the  distress;  but  a  rever- 
sioner or  remainderman  of  personal  chattels 
could  not  bring  replevin,  since  he  could  not 
maintain  trespass,  and  replevin  could  lie 
only  where  trespass  would  lie.  He  remarked 
further,  that  the  action  of  replevin,  by 
which  alone  other  persons  than  the  tenant 
were  authorized  to  assert  their  rights  of 
property,  was  plainly  the  common  law  rem- 
edy of  replevin ;  and  by  a  subsequent  stat- 
ute it  was  provided,  that  the  remedy  by 
action  of  replevin  should  be  construed  to 
exist  in  no  other  cases  than  those  which 
might  arise  under  the  generail  statute  con- 
cerning rents  and  regulating  the  practice 
in  writs  of  replevin.  1822-3,  ch.  29,  Supp. 
to  Rev.  Code,  ch.  193,  {  9,  p.  255. 

He  said,  the  statute  in   question,    was  an 
innovation  on  the  common  law,  and  should, 
in  the  construction,  be   strictly  confined  to 
the    mischiefs   it  was  intended  to  remedy. 
By    the    common    law,    all    personal   chat- 
tels    permanently     abiding     on      demised 
premises,  were  distrainable  for  rent,  with 
some     exceptions,    exempting     from     dis- 
tress, property    casually  on    the    premises, 
such  as  goods  of  a  guest  at  an  inn,  cloth  at 
a    tailor's   and   the   like.     If  property  was 
hired    or   bailed    to   a   tenant  for  a  limited 
time,  such    property,   being  on  the  demised 
premises,  was  liable  to  distress  and  sale  for 
rent    in    arrear,    out    and    out;   which    the 
legislature    thought   a   hardship  and 
242      *a  mischief.     To  such   cases  as  that, 
the  first  proviso,  authorizing    the  dis- 
tress and  sale  of  the  tenant's  limited  inter- 
est in  the  chattels,  was   exactly  applicable; 
and    thus,    he   argued,    the  proviso  shewed 
the  meaning  and  extent  of  the  .whole  enact- 
ment.    TheYevised  statute  of  rents  of  1818, 
in  which  the  provision    in   question    of  the 
statute  of  1815,  was   incorporated   with  the 
provisions  of  many  other  statutes,  inhibited 
the  levying  of  an  execution  at  the  suit  of  a 
creditor  of  the  tenant,    on   goods   upon  de- 
mised   premises,    unless  the  creditor  should 
first  pay  the  lessor  his  rent  in  arrear;  and 
it  prohibited  the   tenant    himself    from    re- 
moving his  goods  from    the  demised  prem- 
ises, and  gave  the  lessor    an  attachment  to 
hold  the  goods  subject  to  the  rent.     1  Rev. 
Code,    ch.    113,    i   7,  8.  9,  10,  11,  pp.  448,  9. 
It  could  hardly  be  imagined,  that  the  legis- 
lature meant,  by  the  15th  section,  to  enable 
the  tenant  by  mortgage  to  give   a    creditor 
a  preference  for  his  debt,  over  the  lessor  for 
his  rent,  which  the  other   provisions  of  the 
statute  denied  to  a  creditor  by  execution  ;  or 
to  enable  the  tenant  to  authorize  other  per- 
sons   to    take    his   goods  from  the  demised 
premises,    which    the    law    interdicted  him 
from    doing    himself,  and  gave  the  lessor  a 
remedy  to  prevent  and  redress.     He  referred 


to  the  24th  section  of  the  same  general  stat- 
ute, providing  that  where  any  person  shall 
suggest,  that  goods  distrained  for  rent  are 
his  property,  and  not  the  property  of  the 
tenant,  nor  held  in  trust  for  the  use  of  the 
tenant  in  any  manner  whatsoever,  he  may 
sue  out  a  writ  of  replevin  for  the  goods. 
This  provision  enacted  in  1769,  being  in- 
corporated and  re-enacted  with  the  provision 
of  the  statute  of  1815,  in  the  revised  statute 
of  1818,  and  the  two  provisions  being  in 
pari  materia,  the  one  was  explained  and 
limited  by  the  other.  As  the  writ  of 
replevin  was  given  by  the  24th  section, 
only  to  such  person  as  claimed  goods  dis- 
trained as  his  own,  and  not  the  property  of 
the  tenant,  nor  held  in  trust  for  him 
243  in  any  manner  whatsoever,  so  'neither 
should  the  15th  section  be  intended  to 
exempt  goods  on  the  premises  from  distress 
for  rent,  in  favour  of  any  claimant  holding 
them  in  trust  for  the  use  of  the  tenant  in 
any  manner  whatsoever.  Now,  he  said,  the 
trustees  to  whom  the  tenant  conveyed  the 
goods  which  were  afterwards  distrained  for 
rent,  in  the  present  case,  did  hold  the  goods, 
in  some  sort,  and  indeed  principally,  for 
the  use  of  the  tenant:  they  were,  at  the 
least,  trustees  for  his  use  of  any  surplus 
that  might  remain  after  satisfying  the  pur- 
poses of  the  trust:  but  more,  they  were 
trustees  for  his  use,  in  executing  the  trust 
confided  to  them ;  for  their  trust  was  to  sell 
and  apply  his  property  to  the  payment  of 
his  debts,  which  he  was  interested,  as  well 
as  his  creditors,  to  have  discharged. 

CABBLL,  J.  The  question  presented  bj 
this  case,  is,  whether  property  of  a  tenant, 
found  on  the  demised  premises,  but  which 
has  been  conveyed  by  him  in  trust  for  the 
payment  of  his  debts,  is  liable  to  be  dis- 
trained and  sold  for  the  payment  of  rent  in 
arrear?  The  question  depends  on  the  con- 
struction of  the  15th  section  of  the  statute 
concerning  rents  &c,  which  provides,  *'that 
no  goods  or  chattels  found  or  being  in  or 
upon  any  demised  premises,  such  goods  and 
chattels  bona  fide  belonging  to  any  person 
other  than  the  tenant  &c,  shall  be  liable  to 
be  distrained  for  the  payment  of  such 
arrears  of  rent."  In  construing  statutes 
made  in  derogation  of  the  common  law,  we 
are  first,  to  consider  the  mischief  or  incon- 
venience which  the  legislature  intended  to 
remedy.  The  mischief  or  inconvenience  of 
the  common  law,  in  relation  to  the  rights 
of  landlords,  was,  that  they  were  allowed 
to  distrain  all  goods  and  chattels  found  on 
the  demised  premises  (with  some  few  ex- 
ceptions) even  although  the  tenants  might 
have  no  manner  of  property  therein.  Th^ 
object  of  the  legislature  was  to  remedy  this 
inconvenience;  and    for    this  purpose,    the 

foregoing  section  was  introduced  into 
244      our  *code.     What,  did  the   legislature 

mean  by  the  terms,  *^  goods  and  chat- 
tels bona  fide  belonging  to  any  person  other 
than  the  tenant?*'  Did  it  mean  goods  and 
chattels  situated  like  those  which  are  the 
subject  of  this  controversy?  I  think  not. 
A  mortgagee  is  not  the  bona. fide  owner  of 
the  mortgaged  property ;  nor  is  a  cestui  que 
trust,  nor  even  his  trustee,  the  bona  fide 
owner  of  the  property  conveyed  in  trust  for 
the  payment  of  debts.  Although  mort- 
gagees and  trustees  are   the   holders  of  the 
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legfal  title,  their  bona  fide  ownership  is  only 
a  lien  on  the  property  for  the  payment  of 
their  debts.  The  mortgagor,  or  grantor  in 
the  deed  of  trust,  is  still  regarded,  for  all 
snbstantial  purposes,  as  the  bona  Me  owner 
of  the  property,  subject  however  to  the  lien. 
I  think  the  object  of  the  legislature,  was  to 
change  the  law,  so  far  only  as  to  protect  the 
interests  of  those  persons,  other  than  the 
tenant,  who  have  a  bona  fide  ownership  in 
goods  and  chattels,  in  possession,  remainder 
or  reversion,  and  not  the  interests  of  mort- 
gagees, or  of  trustees  for  the  payment  of 
the  debts  of  the  tenant.  And  this  seems  to 
be  proved  by  the  proviso  which  declares 
that  *'if  the  tenant  &c.  shall  have  any 
limited  property  or  interest  in  such  goods 
and  chattels,  the  same  may  be  distrained 
and  sold  for  such  interest  as  such  tenant 
&c.  may  have  therein.*'  I  am  of  opinion, 
that  the  judgment  should  be  afiSrmed. 

BROOKE,  J.  To  understand  the  provi- 
sion of  the  statute  in  question, it  is  necessary 
to  advert  to  the  principles  of  the  common 
law  on  the  subject,  and  to  the  mischief 
which  the  statute  was  made  to  remedy.  The 
reason  of  the  common  law,  in  subjecting  all 
goods  and  chattels  found  on  demised  prem- 
ises, to  the  distress  of  the  landlord  for  rent 
in  arrear,  was  to  prevent  frauds  that  might 
be  practised  by  the  tenant,  who,  being  in 
possession,  might  devise  and  practise  many 
false  pretences  to  cover  the  property 
245  from  the  distress  for  rent,  *which  it 
would  be  very  difiBcult,  if  not  impos- 
sible, for  the  landlord  to  detect.  The  ex- 
ceptions to  this  rule  of  the  common  law, 
were  very  few ;  confined'  to  cases  in  which 
the  tenant's  possession  of  the  property  was, 
clearly  and  evidently,  a  possession  of  the 
property  of  a  stranger,  held  by  the  tenant 
only  for  the  purpose  of  his  trade  or  business 
which  could  hold  out  no  false  colours  to  de- 
feat the  landlord's  remedy  by  distress;  as  a 
horse  at  an  inn,  or  at  a  shop  to  be  shod, 
cloth  at  a  tailor's  to  be  made  into  clothes 
Ac.  But  this  rule  of  the  common  law,  qual- 
ified by  such  exceptions  only,  was  found  to 
operate  very  harshly,  in  many  cases,  in 
which  for  bona  fide  purposes,  or  by  casualty, 
the  property  of  a  stranger  was  found  on  de- 
mised premises;  and  it  was  to  remedy  mis- 
chiefs of  that  kind,  that  the  provision  of 
the  statute  now  under  consideration,  was 
enacted.  It  exempts  from  distress  for  rent, 
^' goods  and  chattels  bona  fide  belonging  to 
any  person  other  than  the  tenant,"  though 
found  on  the  demised  premises ;  meaning, 
plainly,  I  think,  to  confine  the  exemption 
to  goods  and  chattels  exclusively  the  prop- 
erty of  a  stranger;  not  to  exempt  property 
in  which  another  person,  as  well  as  the 
tenant,  has  some  interest,  as  in  the  case  of 
mortgages  or  deeds  of  trust,  or  any  other 
qualified  right,  such  as  would  conduce  to 
deprive  the  landlord  of  his  remedy  by  dis- 
tress, or  to  postpone  it  for  an  investigation 
of  the  rights  of  others.  This  is  made  more 
manifest  by  the  provision  of  the  statute  of 
1822-3,  ch.  29,  Supp.  to  Rev.  Code,  ch.  193, 
i  2,  p.  254,  which  authorizes  the  landlord  to 
distrain  for  rent,  any  property  which  the 
tenant  may  have  fraudulently  conveyed 
away,  or  permitted  to  be  removed,  from  the 
premises,  within  thirty  days  after  the  re- 
moval  of    it,    provided   such  property  shall 


not  have  been  sold  for  a  bona  fide  consider- 
ation before  it  shall  have  been  distrained; 
precluding  any  other  disposition  of  the 
property  by  the  tenant,    and   this  too,  after 

it  has  been   removed   from  the  prem- 
246      itfes,  and  so  less  known  to  ^be  subject 

to  the  landlord's  distress,  than  when 
it  remained  on  the  premises;  and  making 
no  exception  of  property,  in  which  another 
besides  the  tenant,  may  have  a  qualified 
right.  The  first  proviso  of  the  ISth  section 
of  the  general  statute  of  rents,  does  not  re- 
fute the  construction  I  put  on  the  previous 
words  of  the  section,  but,  in  truth,  confirms 
it.  It  provides,  that  if  the  tenant  have  any 
limited  property  in  the  goods  claimed  by 
the  stranger,  such  limited  property  of  the 
tenant  may  be  distrained  and  sold  for  rent ; 
meaning  to  subject  to  distress,  any  distinct 
and  exclusive  interest  which  the  tenant  may 
have  in  such  limited  property,  not  a  quali- 
fied right  of  the  tenant  mixed  up  and  in-* 
volved  with  the  rights  of  others,  as  in  the 
case  before  us.  It  is  unnecessary  to  notice 
any  other  point  made  in  the  argument  at 
the  bar.  I  am  of  opinion,  that  the  judg- 
ment be  afSrmed. 
CARR,  J. ,  concurred.    Judgment  affirmed. 


Stevens  &  al.  v.  Bransford  &c. 

April,  1886,  Richmond. 
(Absent  TucKBB,  P.) 

Indemnifying  Bond*— Debt  on— Competent  Evidence 
lor  Defendants.— In  debt  on  an  indemnifying  bond 
fiTlven  to  a  sheriff  for  seizure  and  sale  of  a  slave 
under  execution,  it  is  competent  to  the  defendants 
to  prove,  that  the  relator  of  the  plaintiff  had  only 
a  life  estate  in  the  slave,  though  it  appear  that  he 
had  bona  fide  purchased  of  the  tenant  for  life  an 
absolute  estate. 

Same— Some— WltnoM—  Competency—  Sheriff—  Quaere. 
—Whether  in  such  an  action,  the  sheriff,  the 
merely  nominal  plaintiff,  is  a  competent  witness 
for  the  defendants  ? 

A  writ  of  fieri  facias,  sued  out  of  the 
hustings  court  of  Lynchburg,  by  Stevens 
against  Hazlewood,  and  delivered  to  Brans- 
ford Serjeant  of  I/ynchburg  to  be  ex- 
247  ecuted,  *wa8  by  him  levied  on  a  slave, 
and  a  doubt  arising  whether  the  slave 
was  the  property  of  Hazlewood,  the  serjeant 
required  an  indemnifying  bond  of  Stevens, 
according  to  the  statute,  1  Rev.  Code,  ch. 
134,  {  25,  6,  7,  pp.  533,  4.t    The  indemnify- 


*Action  on  Indemnify lnir  Bond— Wltnees— Compe. 
tency-Deputy  Sheriff —in  Wilson  v.  Alexander,  9 
Leiifh  469,  the  law  was  settled  that  in  an  action  upon 
an  indemnifying  bond,  brought  by  a  person  claim- 
ingr  the  property  sold,  the  deputy  sheriff  who  sold 
the  property  under  the  execution,  and  took  the 
bonds,  is  not  a  competent  witness  for  the  defend- 
ants, to  prove  that  the  property  belonged  to  the 
person  against  whom  the  execution  issued,  citing 
Carrington  v.  Anderson,  5  Munf.  82:  Stevens  v.  Brans- 
ford, 6  Leigh  246.  See  Brent  v.  Green,  6  Leigh  16. 
See  generally,  monographic  note  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Strother,  21  Gratt. 
107. 

tThe  statute  provides,  that  "if  any  sheriff  or 
other  officer  shall  levy  an  execution  on  property, 
and  a  doubt  shall  arise  whether  the  right  of  such 
property  is  in  the  debtor  or  not,  such  sheriff  or 
officer  may  apply  to  the  plaintiff,  his  attorney  or 
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ing  bond  was  given  by  Stevens  with  two 
sureties,  with  condition,  that  the  obligors 
should  indemnify  the  serjeant  against  all 
damages  which  he  might  sustain,  and  more- 
over pay  any  person  claiming  title  to  the 
property,  all  damages  which  such^  person 
might  sustain,  in  consequence  of  the  seiz- 
ure and  sale  thereof.  Upon  this  bond  an 
action  of  debt  was  brought  in  the  name  of 
Bransford,  the  serjeant  and  obligee,  at  the 
re  ation  and  for  the  benefit  of  M'Intosh, 
against  Stevens,  and  his  sureties,  in  the 
hustings  court  of  Lynchburg.  The  dec- 
laration set  out  the  condition  of 
248  *the  bond,  and  assigned  as  the  breach 
of  it,  that  the  slave  at  the  time  of  the 
seizure  and  sale  thereof  by  the  serjeant, 
under  the  execution,  was  the  absolute  prop- 
erty of  M'Intosh,  and  so  M' In  tosh  had  sus- 
tained damages  by  the  seizure  and  sale  of 
the  property,  for  which  the  obligors  refused 
to  make  him  compensation.  Plea,  condi- 
tions performed;  on  which  an  issue  was 
made  up.  The  cause  was  then  removed,  by 
consent  of  parties,  to  the  circuit  court  of 
Lynchburg.  At  the  trial  there,  the  defend- 
ants filed  two  bills  of  exceptions  to  opinions 
of  the  court. 

1.  The  first  stated,  that  the  defendants 
offered  to  examine  Bransford,  the  serjeant 
and  nominal  plaintiff  in  the  cause,  as  a 
witness  for  them,  he  being  then  in  court, 
declaring  his  willingness  to  be  examined, 
if  the  court  should  think  him  a  competent 
witness;  but  the  court  held,  that  Bran«ford 
was  not  a  competent  witness,  because  he 
might  be  liable  to  M'Intosh,  the  relator,  for 
any  amount  he  might  shew  himself  entitled 
to  recover  in  this  action,  if  the  defendants, 
the  obligors  in  the  indemnifying  bond, 
should  prove  to  be  insufficient,  which  lia- 
bility would  be  wholly  removed,  if  there 
should  be  a  verdict  and  judgment  for  the 
defendants  in  this  action ;  and  so  Bransford 
was  interested  in  the  event  of  the  suit :  to 
which  opinion,  the  defendants  excepted. 

2.  The  other  bill  of  exceptions  stated,  that 
the  plaintiff  having  given  in  evidence  a  bill 
of  sale  executed  by  Hazlewood  to  M'Intosh, 
the  relator,  conveying  to  him  two  slaves  in 
absolute  property  (of  whom  the  slave  after- 
wards taken  and  sold  under  Stevens's  ex- 
ecution   against   Hazlewood,    was  one),  for 


affent,  for  his  bond,  wltb  good  security,  payable  to 
the  hlffh  sheriff  of  the  county,  or  other  officer,  aud 
conditioned  to  indemnify  the  said  sherlfiF  or  other 
officer,  affainst  all  damag'es,  which  be  may  sustain 
in  consequence  of  the  seizure  or  sale  of  the  property 
on  which  the  execution  shall  have  been  levied:  and. 
moreover,  to  pay  and  satisfy  to  any  person  or  per- 
sons, claiming  title  to  such  property,  all  damages 
which  such  person  or  persons  may  sustain  in  conse- 
quence of  such  seizure  or  sale,  which,  if  the  plain- 
tiff, his  attorney  or  ag-ent.  shall  refuse  or  fail  to 
give,  on  or  before  the  day  of  sale,  the  sheriff  or 
other  officer  shall  be  justifiable  in  delivering^  such 
oroperty  to  the  party  from  whose  possession  it  was 
taken:  Provided,  however.  That  such  property 
shall  not  be  so  restored,  unless  the  plaintifif.  his 
affentor  attorney,  shall  have  reasonable  notice,  be- 
fore the  time  of  sale,  that  such  bond  anc?  security 
would  be  required  of  him.  If  such  bond  and  secu- 
rity be  given,  it  shall  be  returned,  with  the  execu- 
tion, to  the  office  of  the  court,  from  whence  it 
issued,  and  any  person  claiming  such  property, 
may,  in  the  name  of  such  hlg-h  sheriff,  or  other 
officer,  prosecute  his  or  her  suit  upon  the  bond,  and 
recover  such  damag'es  as  a  jury  may  assess.  The 
party  claimlnsr  such  property  shall,  after  the  due 
execution  of  such  bond,  be  barred  of  his  rlsrht  of 
action,  aifainst  the  sheriff  or  other  officer  levying 
such  execution,  unless  the  oblig-ors  in  the  said  bond 
shall  become  Insolvent"— Note  in  Original  Edition. 


the    consideration    of  600   dollars, — the  de- 
fendants,   on    their  part,   gave  in  evidence 
the  fieri  facias  sued  out  by  Stevens  against 
Hazlewood,  and  the  Serjeant's  return  there- 
upon made;  by  which  it  appeared,  that  the 
amount  due  on  the  execution,  principal,  in- 
terest   and   costs,   was  115  dollars ;  that  the 
serjeant  having  levied  it  on  the  slave 
249      in    question,    and    supposing  *Hazle- 
wood's   interest  in  the  property  to  be 
only  a  life  estate,  had  sold  that  life   estate 
for  45  dollars,    from   which,    deducting  bis 
commissions  and  charges,  the   net  proceeds 
of  the  sale  was  38  dollars ;  and  that  M' In  tosh 
forbad  the  sale,  and  thereupon  the  serjeant 
required  and  took  the   indemnifying    bond, 
on  which  the  suit  was  brought.     And  then, 
the   defendants   offered    evidence  to   prove 
that  Hazlewood,  at  the  date  of  his  bill  of  sale 
of  the  slave  to  M*  In  tosh,  had,  in  fact,  only 
a  life  estate  therein.     But  the  court  was  of 
opinion,  that  as  Hazlewood' s  bill  of  sale  to 
M'Intosh  purported   to  convey  the  absolute 
property  in  the  slave  to   him,    and  as  there 
was  no  proof  that  he  intended  to  purchase 
any  other  than  the  absolute  property,  or  had 
any   reason  to   believe   that  Hazlewood  bad 
not  a  right  to  sell  the   absolute  property,  it 
was  not  competent  for   the   defendants,    in 
this  action,  to  give  evidence  of  a  less  estate 
in  Hazlewood,  who  was  not  a   party  to  the 
action  ;  and  therefore  excluded  the  evidence. 
And  the  defendants  excepted  to  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff, 
for  175  dollars,  with   interest  and  damages, 
and    the   court   gave   him  judgment;  from 
which  the  defendants  appealed  to  this  court. 
Johnson,  for  the  appellants. 
I^eigh,  for  the  appellee. 
BROCKENBROUGH,  J.     As   to   the  first 
bill    of  exceptions, — it  is  laid  down  by  the 
elementary  writers  on  the  law   of  evidence^ 
as  a  principle,  that  the   interest  to  disqual- 
ify a  person  from  being  a  witness,  must  be 
some    legal,    certain    and     immediate     in- 
terest in   the  result  of  the  cause,  and  that 
a  mere  uncertain  or  contingent  interest  will 
not  render  him  incompetent.     2  Stark.  Law 
Ev.    part  4,  page    745.      The    principle    is 
founded   on   adjudged   cases   to  which  it  is 
unnecessary    to   refer,     het   us  see  how  far 
it    applies    to    the    case    before     as* 
250      Bransford,  the  *serjeant,    who   is  the 
mere    nominal   plaintiff  in  the  cause, 
was  offered  as  a  witness  by  the  defendants  r 
he    was    willing    to  testify,  but  the  relator 
M' In  tosh  the  real  plaintiff,  objected  to  him 
as  incompetent,   and  the    court   refused    to 
allow    him    to  give  evidence.     The  ground 
taken    by    the    court,    was,    that  Bransford 
might  be  liable  to  the  plaintiff,  the  relator, 
for  the  amount  of  llie  judgment   which    he 
might    shew   himself  entitled  to  recover  in 
this  action,    if   the   obligors   in    the    bond 
on  which  the  suit  is  brought,    should  prove 
to  be  insufficient;  which   liability  would  be 
removed,    if   the  defendants  should  have  a 
verdict  and  judgment  in  their  favour.     The 
ground  of  the  decision  is  expressed  in  forci- 
ble terms,  but  I   am   not  satisfied  that  it  is 
correct.     It  is  true,  that  if  Bransford  gives 
evidence  to  defeat  the  action  of  the  relator, 
by    shewing   that   he   is  not  entitled  to  the 
property   he   claims,  he  removes  from  him- 
self the  liability  of   being  sued   by  the  re- 
lator, even  though  the  obligors  in  the  bond 
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should  become  insolvent.  But  is  that  a  di- 
rect and  immediate  interest,  or  only  an  un- 
certain and  contingent  one?  The  serjeant 
is  not  liable  to  the  action  of  the  claimant, 
even  though  he  should  shew  his  title  to  the 
property,  and  recover  on  the  bond,  ^* unless 
the  obligors  in  the  bond  shall  become  insol- 
vent," by  the  express  terms  of  the  statute. 
If  the  claimant  should  bring  his  action 
against  the  serjeant,  it  will  not  be  sufficient 
for  him  to  shew,  that  he  has  established  his 
claim  to  the  property  in  the  action  on  the 
indemnifying  bond;  he  must  go  further, 
and  shew  that  the  serjeant  failed  in  his  offi- 
cial duty,  in  not  taking  a  solvent  bond,  or  in 
taking  one  in  which  the  obligors  have  since 
become  insolvent.  The  interest  which  at- 
tached to  the  serjeant  when  the  defendant 
called  on  him  to  give  evidence  in  his  be- 
half, in  this  suit  upon  the  indemnifying 
bond,  was  not  a  direct  and  immediate  inter- 
est in  the  result  of  the  suit,  because  be  that 
result  what  it  might,  it  would  not  alone  be 
sufficient  to  charge  him.  A  verdict  and 
judgment      in      behalf    of    Mcintosh 

251  *against    the   obligors  in    the    bond, 
would  not,  per  se,  render  the  witness 

liable  to  the  action  of  M'Intosh:  something 
else,  dehors  this  suit,  must  be  shewn,  to 
render  Bransford  liable;  namely,  the  in- 
solvency of  the  obligors,  which  is  a  question 
that  could  not  be  examined,  in  the  suit  on 
the  bond.  The  evidence  of  Bransford  in 
the  suit  on  the  bond,  even  though  it  should 
defeat  the  action  of  M'Intosh,  whilst  it  re- 
lieves him  from  any  suit  by  M*Intosh,  does 
not  necessarily  relieve  him  from  any  loss  or 
injury:  for,  peradventure,  M'Intosh,  if  he 
could  bring  his  action  against  Bransford, 
might  not  be  able  to  shew  that  the  obligors 
in  the  bond  were  insolvent,  but  on  the  con- 
trary, Bransford  might  be  able  to.  shew  that 
they  were,  and  continued  to  be  perfectly 
solvent.  It  was  altogether  uncertain, 
whether  any  loss  would  result  1o  Bransford, 
from  an  action  by.  M*  In  tosh  against  him; 
and  therefore  his  interest  in  removing  from 
himself  all  liability  to  that  action,  was 
equally  uncertain,  and  entirely  contingent, 
and  is  not  such  an  interest  as  would  dis- 
qualify him  from  being  a  witness.  The 
case  of  Stewart  v.  Kip,  5  Johns.  Rep.  256, 
is  a  strong  one  in  support  of  this  opinion, 
and  seems  to  run  on  all  fours  with  this  case. 
That  was  an  action  of  debt  against  Kip  as 
sheriff,  for  the  escape  of  a  prisoner  taken 
on  a  ca.  sa.  at  the  suit  of  the  plaintiff. 
Pease  was  a  deputy  of  Kip,  and  jailor,  and 
in  that  character  had  the  prisoner  in  his 
custody,  and  took  a  bond  from  him  for  the 
liberties  of  the  prison.  He  was  offered  as  a 
witness  by  the  defendant ;  and  the  question 
was  as  to  his  competency.  It  was  admitted, 
that  he  was  not  answerable  to  his  principal 
for  the  escape  of  the  prisoner.  His  only 
interest  resulted  from  his  having  taken  the 
bond  for  the  liberties,  and  it  depended  on 
the  solvency  of  the  obligors,  and  whether 
he  had  acted  fairly,  and  honestly  in  taking 
it.  Jndge  Spencer,  in  delivering  the  opinion 
of  the  court,  said — **The  witness,  in  the 
present  case,  not  being  called  to  justify  any 
act  of   his    own,    or   to  disprove  any 

252  ^negligence  imputable  to  him,  having 
no  concern  with  the  gist  of  the  action 

between    the   parties,  and  his  liability  over 


being  very  doubtful,  depending  on  various 
facts  not  involved  in  the  trial  of  this  cause, 
his  interest  was  too  remote  and  contingent, 
to  exclude  him  from  testifying.*'  A  new 
trial  was  therefore  awarded,  the  judge  on 
the  circuit  having  excluded  him  as  a  wit- 
ness. I  am  of  opinion,  that  the  court  erred 
in  excluding  Bransford  as  a  witness  for  the 
defendants. 

Then,  as  to  the  second  bill  of  exceptions. 
M' In  tosh  brought  the  action  to  recover  the 
value  of  his  property,  sold  by  the  serjeant 
as  the  property  of  Hazlewood.  He  could 
only  expect  to  recover  damages  proportioned 
to  the  injury  he  had  sustained.  That  in- 
jury depended,  in  a  great  degree,  on  the 
extent  of  his  interest  in  the  property.  If  he 
had  the  whole  absolute  interest,  he  had  a 
right  to  recover  the  whole  value  of  the  sub- 
ject sold ;  but  if  he  had  only  a  life  estate  in 
the  property,  surely  he  could  not  recover  the 
full  value,  but  only  the  value  of  the  life  in- 
terest. The  relator  claimed  under  a  bill  of 
sale  from  Hazlewood,  which  purported  to 
pass  to  him  the  whole  absolute  property , 
but  if  the  vendor,  in  fact,  owned  no  such 
interest,  but  only  a  life  interest,  he  could 
not  pass  the  absolute  property  by  that  or 
any  other  instrument,  but  only  the  estate 
which  he  held.  It  was,  therefore,  compe- 
tent for  the  defendants  to  prove,  that  the 
vendor  had  only  a  life  estate,  and  conse- 
quently that  the  relator  M'Intosh  had  no 
more. 

It  was  urged,  that  the  action  on  the  in- 
demnifying bond  was  substituted  for  the 
action  which  the  common  law  gave,  of  tres- 
pass against  the  sheriff  for  selling  the 
plaintiff's  property;  and  that,  as  in  such 
action  the  plaintiff  might  recover  vindictive 
damages,  so  in  this  action  he  might  recover 
vindictive  damages  against  the  defendants. 
Admitting  this  to  be  true  (which,  however, 
is  not,  I  think,  necessary  to  be  decided), 
that  would  afford  no  reason,  why  the  de- 
fendants should  not  be  allowed  to 
253  *prove  the  interest  which  the  relator 
really  held  in  the  property.  Proof 
that  the  estate  held  by  him  was  less  than 
he  claimed,  would  not  interfere  with  any 
other  legal  proof  which  he  might  adduce 
tending  to  aggravate  the  damages.  Such 
proof,  if  proper  when  the  relator  claims  the 
absolute  estate,  cannot  be  improper,  when 
he  owns  only  the  life  estate.  I  am  of  opin- 
ion, that  the  court  erred  in  rejecting  the 
evidence  set  forth  in  the  second  bill  of  ex- 
ceptions. 

CARR,  J.  In  Baring  v.  Reeder,  1  Hen. 
&  Munf .  154,  164,  and  Richardson  v.  Carey, 
2  Rand.  87,  it  is  laid  down,  as  a  general  rule, 
founded  on  Bent  v.  Baker,  3  T.  R.  27,  and 
other  english  cases,  that  a  witness  is  com- 
petent, if  the  proceedings  in  the  cause  can- 
not be  used  as  evidence  for  him,  though  he 
may  entertain  wishes  on  the  subject,  and 
even  have  occasion  to  contest  the  same 
question,  in  his  own  case,  in  a  f^iture  ac- 
tion ;  and  BuUer  said  in  Bent  v.  Baker,  he 
took  the  true  line  to  be,  is  the  witness  to 
gain  or  lose  by  the  event  of  the  cause? 
Now,  let  us  see  how  Bransford  stands  in 
this  respect.  Will  he  gain  or  lose  by  the 
event  of  this  cause?  As  he  is  a  nominal 
party  merely,  not  liable  even  for  costs,  the 
verdict   and   judgment   cannot,    per  se  and 
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immediately,  take  a  ceat  of  money  out  of 
his  pocket,  or  put  a  cent  into  it.  If  it  af- 
fect him  at  all,  it  must  be  mediately  and  by 
consequence.  How  can  itdoso?^  Can  a  ver- 
dict and  judgment  for  the  plaintiff  have  this 
effect?  That  can  only  shew,  that  the  plain- 
tiff bad  suffered  damage  to  a  certain  amount 
by  the  sale  of  the  slave ;  and  for  this,  his 
recovery  is  on  the  bond  executed  by  Stevens 
and  his  sureties ;  a  bond  given  for  the  relief 
and  security  of  the  officer  levying  the  ex- 
ecution, and  which  bars  the  action  against 
him,  of  the  person  claiming  the  property 
sold,  '^unless  the  obligors  in  the  bond  shall 
become  insolvent.*'  It  is  not,  then,  the 
recovery  in  this  action,  which  can  affect 
the    officer,    for    the    satisfaction    of 

254  that,  is   amply   provided  ♦for,  by  the 
indemnifying  bond  with  surety :  it  is 

only  the  carelessness  or  negligence  of  the 
ofiBcer,  in  failing  to  take  a  bond  with  sol- 
vent obligors,  which  can  charge  him.  The 
question  of  the  solvency  or  insolvency  of 
these  obligors,  cannot  possibly  be  tried  in 
this  action ;  and  until  their  insolvency  be 
established,  the  officer  cannot  be  interested 
in  the  event  of  this  cause.  How,  then,  can 
he  have  that  certain  and  immediate  inter- 
est, which  touches  the  competency  of  a 
witness?  I  think  this  exception  was  well 
taken. 

I  am  compelled  to  differ  from  the  circuit 
court,  on  the  other  point  also.  This  suit 
was  brought  to  recover  all  damages  which 
the  plaintiff  sustained  by  the  seizure  and 
sale  of  the  slave :  such  are  the  terms  of  the 
bond.  By  what  terms  are  we  to  measure 
those  damages?  Surely,  the  value  of  the 
slave  forms  an  element  in  the  question  of 
damages.  It  would  be  pertinent  to  inquire, 
whether  he  was  old,  decrepid  and  worthless, 
or  young,  healthy  and  valuable.  The  price 
M'Intosh  gave  for  him,  though  expressed 
in  his  bill  of  sale,  would  no  more  fix  the 
amount  of  damages,  than  the  price  for 
which  the  ofScer  sold  him.  All  the  facts 
affecting  his  real  value,  would  be  relative 
and  proper  evidence.  Is  not  the  quantity 
of  interest  one  of  these?  Suppose  Hazle- 
wood  owned  this  slave  for  life,  who  was  old, 
feeble,  and  unhealthy;  would  not  an  inter- 
est, held  by  such  a  tenure  as  this,  be  much 
less  valuable,  than  the  absolute  property  in 
a  young  slave?  And  why  is  the  defendant 
to  be  deprived  of  this  evidence,  so  impor- 
tant, so  directly  pertinent  to  the  issue? 
Because,  we  are  told,  ne  bought  the  abso- 
lute property  honestly,  and  his  vendor  not 
being  a  party  to  this  suit,  his  title  shall 
not  be  impeached  in  it.  But  it  is  the  title 
of  the  plaintiff.  He  says,  **you  have  seized 
and  sold  my  slave,  to  my  damage  so  much  ;*' 
and  this  is  the  issue.  He  claims  by  bill  of 
sale  from  Hazlewood;  he  produces  this  to 
shew  his  right :  all  must  agree,  that  Hazle- 
wood could  sell  no  greater  right  than 

255  ♦he  had.     And  yet   the   defendant    is 
not  to  be  admitted  to  prove  what  that 

is.  The  plaintiff  may  shew  the  bill  of  sale 
to  prove  that  he  got  from  Hazlewood  the 
absolute  estate,  and  the  defendant  shall  not 
prove,  though  he  could  by  the  clearest  evi- 
dence, that  the  vendor  had  no  such  interest 
to  sell,  but  was  tenant  for  life  only.  Why 
should  the  bill  of  sale  be  conclusive  to  prove 
the  quantity  of  interest,  any  more  than  the 


quantity  of  damage?  The  price  given  does 
not  fix  this  last ;  why  should  it  fix  the  title? 
I  can  see  no  reason.  A  derivative  title 
must  depend  on  its  primitive.  I  think  the 
judgment  should  be  reversed  on  both  points, 
and  sent  back  with  proper  instructions. 

CABELL,  J.  I  have  felt  much  difl&culty 
in  making  up  my  mind  on  the  first  bill  of 
exceptions,  as  to  the  exclusion  of  Brans- 
ford's  testimony;  and,  in  the  course  of  my 
reflections,  have  experienced  no  little  vibra- 
tion of  opinion.  I  have,  however,  come  to 
the  conclusion,  at  last,  that  he  was  properly 
excluded.  In  Bent  v.  Baker,  3  T.  R.  27, 
the  leading  case  on  this  branch  of  the  law, 
lord  Kenyon,  said,— "the  question,  whether 
a  witness  be  competent  or  incompetent, 
amounts  to  this,  whether  the  record  in  that 
cause  will  affect  his  interest"— **I  think  the 
principle  is  this;  if  the  proceedings  in  the 
cause  cannot  be  used  for  him,  he  is  a  com- 
petent witness,  although  he  may  entertain 
wishes  on  the  subject."  And  BuUer,  J., 
said,  *^the  true  line  I  take  to  be  this,  is  the 
witness  to  gain  or  lose  by  the  event  of  the 
cause?  Now  this  witness  could  not  gain  or 
lose  by  the  event  of  this  cause,  because  the 
verdict  could  not  be  evidence  for  or  against 
him,  in  any  other  suit."  In  Smith  v. 
Prager,  7  T.  R.  60,  the  rule  laid  down  in 
Bent  V.  Baker,  was  fully  confirmed.  Lord 
Ken  von  (the  whole  court  concurring  witfa 
him)  thus  expressed  himself:  ''The  rule 
there  laid  down  was,  that  no  objection  could 
be  made  to  the  competency  of  a  wit- 
256  ness,  upon  *the  ground  of  interest, 
unless  he  were  directly  interested  in 
the  event  of  the  suit,  or  could  avail  himself 
of  the  verdict  in  the  cause,  so  as  to  give  it 
in  evidence,  on  any  future  occasion,  in  sup- 
port of  his  own  interest."  And  the  same 
rule  was  laid  down  in  all  its  force,  by  this 
court,  in  Baring  v.  Reeder,  1  Hen.  &  Munf. 
154.  It  is  true,  that  the  interest  to  disqual- 
ify a  witness,  must  be  a  direct  and  imme- 
diate interest,  or,  as  it  is  sometimes 
expressed,  must  be  a  present,  certain  and 
vested  interest,  and  not  uncertain  and  con- 
tingent. The  true  question,  then,  is.  What 
is  a  direct  and  immediate,  present,  certain 
and  vested  interest,  as  distinguished  from 
one  that  is  doubtful,  uncertain  and  con- 
tingent? I  think  this  question  is  correctly 
answered  by  Starkie  (Law.  Ev.  part  4,  page 
745),  where  referring  to  Bent  v.  Baker  and 
Smith  V.  Prager,  he  says,  that,  *'a  party 
has  such  a  direct  and  immediate  interest  in 
the  event  of  a  cause,  as  will  disqualify  him, 
where  the  necessary  legal  consequence  of  a 
verdict,  will  be  to  better  his  situation,  by 
either  securing  an  advantage,  or  repelling 
a  loss;"  or  (as  he  more  fully  expresses  the 
same  idea.  Ibid.  747),  where,  **it  would  be 
the  instrument  of  securing  to  him  some  ad- 
vantage, or  of  repelling  some  charge  against 
him,  or  claim  upon  him,  in  a  future  pro- 
ceeding." Indeed,  the  very  essence  of  a 
direct  and  immediate  interest  of  a  witness 
in  the  event  of  a  suit,  as  explained  by  lord 
Kenyon  in  Smith  v.  Prager,  is,  that  '*he 
could  avail  himself  of  the  verdict  in  the 
cause,  so  as  to  give  it  in  evidence,  on  any 
future  occasion,  in  support  of  his  own  in- 
terest." These  principles  must  decide  the 
case  before  us.  I  think  the  case  of  Brans- 
ford  comes  clearly  within  them.     He  is  the 
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g'uarantor  to  the  relator,   of  the  solvency  of 
the.  parties    bound    in    the    indemnifying 
bond,  the  defendants  in  this  action.     But  if 
the  defendants  get  a  verdict  to   the  merits, 
Bransford   is   forever   discharged   from  all 
responsibility  to  the  relator,  even  although 
all    the    parties  to    the  bond  were,  in 
257      fact,  insolvent;  ^because  the   verdict 
shews  that  the  relator   had  no  title  to 
the  property,  and  consequently   can    never 
recover,    from   any    body,    damages  for  its 
seizure.     This  verdict,  therefore,  would  put 
to    rest,    forever,    all    future   inquiry  as  to 
Bransford's     liability;    or     if    any    action 
should  be  brought  against   him  on  the  sub- 
ject, the  verdict  in    this   action    would    be 
conclusive  evidence  to  establish    his  exon- 
eration.    If  this  be  not  a  direct  interest,  in 
the  event   of   a   suit,    I  know   not  what  is. 
The  case  of  Stewart  v.  Kip,  S  Johns.  Rep. 
256,  I  must  confess,  appears  very  similar  to 
this;  and  that  case  was  decided,  differently 
from    the    manner   in    which  I   think   Ihis 
should    be    decided.     But   while  I  entertain 
the  highest  respect  for  the  court  which  pro- 
nounced that    decision,  I    cannot   yield    to 
the   reasons    assigned    for    it,   and  am  not 
bound  by  it  as  authority. 

But  I  think  the  circuit  court  erred  in  the 
opinion  expressed  in  the  second  bill  of  ex- 
ceptions :  as  to  which  I  concur  with  the  other 
judges. 

BROOKE,  J.  My  first  impression  of  this 
case,  was,  that  the  judge  below  was  ri^ht 
in  rejecting  the  witness  Bransford  as  in- 
competent. In  looking  into  some  of  the 
modem  cases,  in  which  the  courts  have 
seemed  strongly  inclined  to  get  rid  of  ob- 
jections to  competency,  and  to  leave  the 
credit  of  the  witness  to  the  jury,  I  began 
to  doubt  the  correctness  of  that  impression : 
but  upon  more  reflection,  and  looking  more 
steadily  at  the  principles  upon  which  ob- 
jections to  the  competency  of  witnesses  are 
sustained,  I  think  my  first  impression  was 
correct.  If  a  witness  is  directly  interested 
in  the  verdict,  he  is  incompetent;  if  he  is 
only  remotely,  or  on  some  contingency,  in- 
terested in  the  verdict,  he  is  not  incompe- 
tent. Now,  I  think  the  witness  in  this 
case,  was  directly  interested  in  the  verdict. 
The  statute  substitutes  the  indemnifying 
bond  for  the  liability  of  the  sheriff  or  Ser- 
jeant, for  taking  the  property  of  a 
258  party,  *not  subject  to  the  execution 
levied  on  it,  if  the  sureties  are  sol- 
vent. But  the  ofiBcer  is  the  guarantor  of 
their  solvency,  and  must  be  directly  inter- 
ested in  a  verdict  that  forever  absolves  him 
from  his  responsibility.  His  contingent 
liability  in  the  event  that  the  sureties  in 
the  bond  prove  insolvent,  will  no  longer 
exist,  if  the  Verdict  be  for  the  defendant, 
that  being  conclusive  against  any  other 
snit  on  the  bond,  by  which  the  insolvency 
of  the  sureties  in  the  bond  might  be  shewn. 
If  he  is  a  competent  witness  to  get  such  a 
verdict,  though  he  may  have  knowingly 
taken  insolvent  security,  he  puts  an  end  to 
his  contingent  liability,  and  defeats  the 
object  of  the  statute,  which  was  to  substi- 
tute the  liability  of  the  sureties  in  the  bond 
to  his  liability,  if  the  sureties  in  the  bond 
are  solvent,  and  not  otherwise.  By  his  tes- 
timony he  puts  an  end  to  that  question,  as 
no  suit  can  again  be   brought  on  the  bond 


to  test  it.  He  has,  then,  a  direct  interest 
in  the  verdict  according  to  the  letter  and 
spirit  of  the  statute.  I  need  not  cite  cases 
to  shew,  that  a  witness  having  a  direct  in- 
terest in  the  verdict  is  incompetent.  In 
Bent  V.  Baker,  lord  Kenyon  puts  the  ques- 
tion of  competency  thus :  whether  the  record 
in  the  case  will  affect  his  interest?  If  the 
proceedinga  in  the  cause  cannot  be  used  for 
him,  he  is  a  competent  witness.  Now,  I 
think  nothing  can  be  more  clear,  than  that 
the  record  in  this  case  will  affecf  his  inter- 
est, and  that  the  proceedings  in  the  cause 
can  be  used  for  him.  I  will  not  cite  other 
cases:  Bent  v.  Baker  has  never  been  ques- 
tioned. 

On  the  second  bill  of  exceptions,  I  have 
had  less  doubt.  In  an  action  on  the  bond 
of  indemnity,  the  true  question  must  be 
what  damage  has  the  plaintiff  sustained  by 
the  seizure  and  sale  of  his  property.  If  he 
has  a  life  estate  or  less  interest  in  it,  his 
damage  must  be  according  to  the  extent  of 
his  interest.  The  evidence  stated  in  the 
second  bill  of  exceptions,  ought  to  have 
gone  to  the  jury.  For  this  error,  I  think 
the  judgment  must  be  reversed,  and  a 
259  new  trial  awarded,  *in  which  the  evi- 
dence stated  in  this  bill  of  exceptions 
must  go  to  the  jury. 

Judgment  entered,  that  the  circuit  court 
erred  in  rejecting  the  evidence  mentioned  in 
the  second  bill  of  exceptions;  therefore, 
judgment  of  the  circuit  court  reversed,  with 
costs,  the  verdict  set  aside,  and  the  cause 
remanded  Ac.        

Rucker  v.  Lowther. 

April,  1886,  Richmond. 

Vendor  and  Vendee— Covenant  to  Convey  Land— Wer- 
ranty*— Case  at  Bar.— L.  attx)rney  for  C.  covenants  to 
sell  and  convey  land  to  R.  "according  to  a  power 
of  attorney  srlven  him  by  C."  Held,  this  is  a  cov- 
enant for  a  conveyance  by  C.  with  sreneral  war- 
ranty, unless  the  power  of  attorney  referred  to  in 
the  covenant,  confined  the  attorney  to  a  special 
warranty,  and  it  was  shewn  to  the  purchaser  at 
the  time  of  contract,  or  Its  contents  fairly  and 
truly  stated  to  him;  and  the  power  of  attorney 
not  beinsr  produced,  and  there  bein^  no  proof  of  its  ' 
beinff  lost  or  mislaid,  parol  evidence  is  not  admis- 
sible to  prove,  that  vendor  and  purchaser  con- 
tracted for  a  deed  with  special  warranty. 

By  sealed  articles  of  agreement  between 
Lowther  attorney  for  Cochran  and  Rucker, 
Lowther,  "according  to  a  power  of  attor- 
ney given  him  by  Cochran,"  agreed  to  sell 
and  convey  to  Rucker  a  parcel  of  land  in 
the   county   of    Bath    (described   by  metes 


*Vendor  and  Vendee— Contract  to  Sell  Land— War. 

ranty.— The  principal  case  is  cited  in  Tavenner  v. 
Barrett,  21  W.  Va.  681,  for  the  proposition  that,  as  a 
general  rule,  upon  an  agreement  for  the  sale  of 
land,  the  vendor,  thougrh  nothing  be  said  in  the  con- 
tract on  the  subject,  is  considered  as  contracting- 
for  a  general  warranty.  See  monographic  note  on 
^Deeds'*  appended  to  Fiott  v.  Com..  12  Gratt  564. 

Same-Same— Title.— A  contract  or  agreement  to 
sell  land  implies  a  covenant  on  the  part  of  the 
vendor  to  convey  a  good  title,  unless  I  the  otherwise 
stipulated  therein.  Watson  v.  Coast,  86  W.  Va.  473, 
14  S.  E.  Rep.  252.  citing  Thicker  v.  Lowther,  e  Leigh  250; 
Tavenner  v.  Barrett,  21  W.  Va.  657,  681. 


391 


B  LEIGH 


Virginia  Rbports,  Annotatbd. 


260-262 


and  bounds),  containing  '*as  well  as  ascer- 
tained by  the  parties"  184  acres^  the  title 
to  be  made  on  or  before  the  date  of  the  last 
payment ;  for  which  Rucker  agreed  to  pay 
Lowther,  attorney  for  Cochran,  552  dollars 
in  two  instalments;  the  last  of  which  was 
payable  three  years  after  the  agreement; 
with  a  memorandum  subjoined,  that  as 
Lowther  had  authorized  one  Given  to  sell 
the  land,  if  he  had  sold  it,  the  contract 
should  be  void.     Rucker  was  put  into 

260  possession  ^immediately ;    and   after- 
wards paid  the  whole  purchase  money 

to  Lowther,  part  in  money,  and  part  by  an 
assignment  of  bonds.  And  then,  Lowther 
tendered  Rucker  a  conveyance  of  the  land, 
executed  by  Lowther  as  attorney  for  Coch- 
ran, with  special  warranty  against  Cochran 
and  his  heirs,  and  all  claiming  under  him. 
In  this  conveyance  the  parcel  was  de- 
scribed (as  in  the  articles)  as  containing 
184  acres.  This  deed  Rucker  refused  to  ac- 
cept. And  shortly  afterwards,  an  eject- 
ment was  brought  for  the  land  against 
Rucker,  by  persons  claiming  by  title  par- 
amount to  Cochran. 

Rucker  exhibited  a  bill  against  Lowther, 
Cochran  and  the  obligors  in  the  bonds  as- 
signed to  Lowther,  in  the  superiour  court 
of  chancery  of  Greenbrier,  alleging,  that 
he,  in  part,  contracted  to  purchase  the  land 
of  Lowther  himself,  and  Lowther  repre- 
sented the  title  as  unquestionable,  and 
agreed  to  convey  it  to  him  with  general 
warranty;  that  Lowther,  however,  drew 
the  articles  of  agreement,  and  in  doing  it 
practised  a  gross  fraud ;  for  that  the  arti 
cles,  as  written  by  Lowther,  purported  that 
he  acted  under  a  power  of  attorney  from 
Cochran,  and  was  to  make  such  a  convey- 
ance as  that  authorized,  whereas  not  one 
word  had  been  said  to  Rucker  about  such 
power  of  attorney,  nor  did  he,  being  illiter- 
ate and  unable  to  read  writing,  know  till 
afterwards,  that  there  was  any  such  ex- 
pressions in  the  articles;  that  he  expected 
to  receive  a  conveyance  from  Lowther 
himself,  as  the  vendor,  with  general  war- 
ranty; that  Lowther  had  tendered  him  a 
conveyance  from  Cochran,  executed  by  him- 
self as  Cochran's  attorney,  with  a  special 
warranty,  which  he  had  refused  to  accept; 
that  an  ejectment  had  been  brought  against 
him  for  the  land,  and  that  it  would  prob- 
ably be  recovered  from  him ;  and  that  he 
had  paid  the  whole  purchase  money  to 
Lowther,  part  in  money,  and  part  by  an 
assignment  of  bonds,  on  which  Lowther 
had  brought  suits  for  his  own  benefit. 
And    the    prayer   of  of  the  bill   was, 

261  that      the    contract    should    *be    re- 
scinded ;  that     the     obligors     in    the 

assigned  bonds  should  be  enjoined  from  pay- 
ing Lowther  the  money  due  thereon ;  and 
that  Lowther  should  be  compelled  to  return 
the  purchase  money  with  interest. 

The  injunction  was  awarded. 

Lowther,  in  his  answer,  denied,  directly 
and  positively,  every  charge  of  fraud  and 
misrepresentation  alleged  in  the  bill;  and 
stated,  that  some  time  before  the  execution 
of  the  articles  between  him  and  Rucker,  he 
had  bought  of  Cochran  such  right  and  title 
as  Cochran  had  in  the  land  in  question,  and 
Cochran  srave  him  a  letter  of  attorney  au- 
thorizing him  to  sell    and  convey  such  title 


as  he  had,  and  nothing  more :  that  Rucker, 
who  resided  in  Bath,  where  the  land  lay, 
sought  Lowther  residing  in  Harrison,  to 
purchase  the  land,  professing  to  have  full 
knowledge  of  the  land,  and  of  the  title : 
that  Lowther  told  Rucker  all  he  knew  about 
the  title, — that  he  had  purchased  Cochran's 
right  merely,  that  he  had  received  no  deed 
from  Cochran,  but  only  a  letter  of  attorney 
authorizing  him  to  convey  the  land  with 
special  warranty,  and  that  he  could  and 
would  make  no  other  conveyance :  that  the 
articles  of  agreement  were  truly  drawn  ac- 
cording to  his  bargain  with  Rucker,  and 
were  truly  read  to  Rucker,  and  well  under- 
stood by  him,  before  they  were  executed : 
that  Rucker  had  himself  represented  the 
land  to  be  worth  five  dollars  per  acre,  and 
it  was  sold  to  him  for  only  three  dollars,  on 
his  agreeing  to  take  the  risk  of  Cochran's 
title:  that  Lowther  had  discovered,  since 
the  contract  was  made,  that  the  parcel  con- 
tained 194  instead  of  184  acres  as  described 
in  the  articles :  that  Lowther  had  put  Coch- 
ran's original  letter  of  attorney  to  him,  in 
the  hands  of  one  Given  of  Bath,  whom 
he  had  authorized  to  sell  the  land  as  his 
agent ;  which  was  the  reason  of  the  mem- 
orandum subjoined  to  the  articles,  that 
the  contract  should  be  vacated,  in  case 
Given  had  sold ;  and  that  the  original  letter 
of  attorney  had  been  ever  since,  and 
262  was  still  *in  Given's  hands,  but 
Lowther  had  procured  another  letter 
of  attorney  from  Cochran,  which  bad  been 
recorded  in  the  county  court  of  Harrison, 
and    which  he  exhibited  with  his   answer. 

Cochran  never  answered,  nor  was  the 
cause  matured  for  hearing  as  against  him. 

The  depositions  of  W.  Lowther  and  R. 
Ferine  who  were  subscribing  witnesses  to 
the  articles  of  agreement,  were  taken  and 
filed  by  the  defendant  Lowther. 

W.  Lowther  deposed,  that,  going  acci- 
dentally to  the  defendant's  house,  he  fonnd 
him  writing ;  that  he  soon  finished,  and  told 
the  deponent  he  had  sold  a  tract  of  land  to 
Rucker,  who  was  sitting  by;  that  dupli- 
cates of  the  articles  were  drawn,  one  of 
which  was  handed  to  the  deponent  to  look 
ovrer,  while  the  defendant  read  the  other 
aloud;  that  the  articles  were  then  exe- 
cuted by  the  parties,  and  one  of  the  dupli- 
cates taken  by  each ;  that  after  the  bargain, 
the  defendant  remarked  to  Rucker,  that  he 
had  made  a  great  bargain,  and  Rucker  re- 
plied, that  he  thought  he  had,  if  the  title 
was  good,  otherwise  not ;  and  the  deponent 
understood  from  the  conversation,  that 
Rucker  knew  there  were  some  doubts  about 
the  title. 

Ferine  deposed,  that  Rucker  came  to  the 
defendant  Lowther' s  house,'  where  the  de- 
ponent lived,  made  himself  known,  and 
said  he  had  come  to  purchase  a  tract  of 
land  in  Bath,  which  he  understood  Lowther 
owned.  Lowther  said  he  did  own  land 
there,  which  he  had  bought  of  Cochran : 
Rucker  said,  he  had  been  to  see  Cochran, 
who  informed  him  that  Lowther  had  bought 
it.  Rucker  asked  Lowther,  what  he  would 
take  for  it:  Lowther  asked  him  to  make 
an  offer:  Rucker  offered  three  dollars  per 
acre ;  Lowther  asked  five.  Rucker  said  he 
would  give  five,  if  Lowther  would  give  him 
a  deed  with    general    warranty ;  but    Low- 
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ther  told  him,  he  would  make  no  other  title 

but    such    as    he    had   got  from  Cochran — 

that  he  had  a  power  of  attorney  from 

263  Cochran  tu  sell    the  *land,    and  make 
a    conveyance.      The     bargain     was 

closed  at  three  dollars  per  acre.  The  depo- 
nent understood  from  Rucker's  conversa- 
tion, that  he  had  inquired  into  Cochran's 
title ;  and  he  seemed  to  know  all  about  the 
title,  as  well  as  the  quantity,  which  he  said 
was  184  acres.  After  the  contract  was 
written,  Rucker  took  it,  and  seemed  to  read 
it  to  himself;  and  then  said  it  was  all 
right,  and  executed  it. 

Many  depositions  taken  by  Rucker,  proved 
that  the  value  of  the  land  was  not  more 
than  three  dollars  per  acre,  and  that  the 
purchase  money  Rucker  had  agreed  to  pay, 
was  nearly  all  that  he  was  worth.  Rucker 
asked  one  of  the  witnesses  if  he  knew, 
w^hether  he  Rucker  was  scholar  enough  to 
transact  his  own  business  where  much 
writing  was  required?  The  deponent  an- 
swered, that  he  did  not  believe,  that  Rucker 
was  a  judge  of  writings  of  that  kind,  nor 
of   any  other    that    should  contain  much. 

Lowther  exhibited,  1.  the  deed  he  had 
tendered  to  Rucker ;  and  2.  a  letter  of  attor- 
ney from  Cochran  to  Lowther,  authorizing 
him  to  sell  and  convey  the  land,  describing 
it  as  containing  194  acres,  with  special 
'warranty  against  him  and  his  heirs.  This 
letter  of  attorney  was  without  date ;  it  was 
recorded  in  Harrison  county  court  two 
years  and  four  months  after  the  date  of 
the  articles  between  LK>wther  and  Rucker. 

Pending  the  suit,  the  action  of  ejectment 
brought  against  Rucker  was  determined, 
and  the  land  was  recovered  from  him. 
The  record  of  the  ejectment  was  exhibited. 

The  chancellor,  upon  the  hearing,  dis- 
solved the  injunction  he  had  awarded  to 
restrain  the  obligors  in  the  assigned  bonds 
from  paying  the  money  thereon  due  to 
Lowtber,  and  dismissed  the  bill:  from 
which  decree  Rucker  appealed  to  this  court. 

Stanard    and   Leigh,    for   the   appellant, 

insisted,    that  by  the   terms  of  the  articles 

of   agreement,    Rucker    was   entitled 

264  ♦to  demand  a  conveyance  from  Coch- 
ran    with    general    warranty.      The 

articles  imported,  indeed,  that  Lowther 
agreed  to  sell  and  convey,  according  *  to  a 
power  of  attorney  given  him  by  Cochran  ; 
but  yet  it  was  to  sell  and  convey,  gener- 
ally; nothing  was  said  in  the  articles  about 
a  special  warranty.  It  appeared  from  Low- 
ther's  own  shewing,  that  Cochran's  letter 
of  attorney  was  not  before  the  parties,  at 
the  time  of  the  contract ;  it  was  in  the 
hands  of  Given ;  Rucker  never  saw  it.  It 
was  remarkable,  that  Lowther  never  re- 
claimed this  instrument  from  Given,  to 
exhibit  it  in  this  cause.  He  got  a  new 
letter  of  attorney  from  Cochran,  suited  to 
the  contract  which  he  alleged  he  had  made 
with  Rucker:  this  letter  of  attorney  was 
without  date ;  but  that  it  was  executed  after 
the  contract,  appeared  from  the  fact  that 
it  descrit)ed  the  land  as  being  194  acres, 
instead  of  184  acres  as  described  in  the  con- 
tract ;  and  Lowther  stated  in  his  answer, 
that  the  quantity  was  discovered  to  be  194 
acres  after  the  contract  was  made  with 
Rucker.  The  original  instrument  in  Giv- 
en's  hands,  ought  to  have   been    produced. 


As  to  the  parol  evidence,  the  witnesses 
contradicted  and  discredited  each  other. 
The  defendant  Lowther  swore,  in  his  an- 
swer, and  the  witness  Lowther  deposed, 
that  the  articles  were  read  over  to  Rucker, 
before  they  were  executed.  But  the  wit- 
ness Ferine,  present  from  the  beginning 
to  the  end  of  the  treaty,  did  not  say  the  ar- 
ticles were  read  to  Rucker;  he  said,  that 
Rucker  read  them  to  himself.  Besides, 
parol  evidence  was  not  admissible  to  ex- 
plain, or  add  to,  the  terms  of  the  written 
articles. 

Johnson,  for  the  appellee,  said,  that  the 
difference  between  the  evidence  of  the  two 
witnesses,  was  exactly  such  as  shewed  there 
was  no  concert  between  them,  and  no  pro- 
curement on  the  part  of  Lowther;  and  so 
tended  to  establish  their  veracity.  The 
evidence  of  the  two  witnesses,  was,  in  sub- 
stance and  effect,  the  same:  they  both 
proved,    that    Rucker    bought    Coch- 

265  ran's    title,    and    'stipulated  from  a 
conveyance  of  that  only.     It  was  true, 

a  vendor  stipulating  to  make  a  conveyance 
of  land  in  general  terms,  without  any  men- 
tion of  a  special  warranty,  was  bound  to 
make  a  general  warranty :  but  here,  Low- 
ther stipulated  to  sell  and  convey  ^'accord- 
ing to  Cochran's  letter  of  attorney  to  him:" 
that  letter  of  attorney  thus  referred  to,  con- 
stituted part  of  the  agreement:  and  the 
parol  evidence  was  admissible  to  shew,  that 
the  purchaser  was  informed,  that  the  letter 
of  attorney  referred  to,  only  authorized  a 
conveyance  of  Cochran's  title,  with  a  spe- 
cial warranty,  and  intended  to  stipulate  for 
such  a  conveyance.  The  parol  evidence 
was  certainly  admissible,  too,  to  repel  the 
charges  of  fraud  alleged  in  the  bill,  as 
the  ground  of  relief ;  and  it  did  repel  them. 
There  was  no  evidence  to  discredit  the  wit- 
nesses. Lowther  was  guilty  of  no  fraud  or 
deception  in  procuring  the  second  letter  of 
attorney  from  Cochran:  he  himself  dis- 
closed the  facts  in  his  answer,  and  stated 
that  the  original  letter  of  attorney  was  in 
Given 's  hands.  He  was  never  required  to 
produce  the  original  instrument.  And  if 
Rucker  thought  it  important,  he  had  ex- 
actly the  same  right  that  Lowther  had,  to 
require  Given  to  produce  it,  or  to  take  his 
deposition.  The  specific  ground  of  relief 
set  up  in  the  bill,  was,  not  that  the  terms 
of  Cochran's  letter  of  attorney  were  mis- 
represented, but  that  the  purchase  was  in 
part  made  from  Lowther,  and  he  was  to 
make  the  conveyance  with  warranty ;  that 
nothing  was  said  about  Cochran,  or  his 
power  of  attorney  to  Lowther,  and  the  ref- 
erence to  it  in  the  articles,  was  fraudu- 
lently inserted  by  Lowther.  The  imputed 
fraud  was  the  point  in  issue  between  the 
parties;  and  the  charge  of  fraud  was  not 
only  unsupported  by  proof,  but  was  dis- 
proved. 

CARR,  J.     This  is  a    bill    to    rescind    a 

contract  for  the  sale  and  purchase  of  land, 

which    has   been    carried  into  execution  by 

the    vendee    taking    posses&ion     and 

266  paying  *the    purchase  money,  and  to 
recover    back    the    purchase     money 

with  interest.  To  justify  a  decree  of  this 
kind,  there  must  be  a  pretty  strong  case ; 
and  that  stated  in  the  bill  is  quite  strong 
enough.     It  charges,    that   Lowther  repre- 
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sented  the  title  to  the  land  as  unquestiona- 
ble, and  agreed  to  convey  it  to  him  with 
general  warranty ;  but  that,  in  drawing  up 
the  contract,  he  practised  upon  him  a  gross 
fraud,  in  stating  that  he  acted  under  a 
power  of  attorney  from  Cochran,  and  would 
make  such  deed  as  that  authorized,  whereas 
he  had  never  said  one  word  to  the  plaintiff 
about  this  power,  nor  did  the  plaintiff  (who 
is  illiterate  and  unable  to  read  writing) 
know,  till  afterwards,  that  there  was  such 
an  expression  in  it,  but  expected  to  receive 
his  deed  from  the  vendor  himself  with  gen- 
eral warranty.  The  bill  further  states,  that 
the  defendant  has  tendered  a  deed  with 
special  warranty,  under  Cochran's  power  of 
attorney,  which  he  had  rejected ;  that  he 
had  been  sued  for  the  land,  and  thought  he 
was  likely  to  lose  it.  This,  I  repeat,  is  a 
strong  case,  and  if  tolerably  made  out, 
would  call  for  a  decree  of  rescission  and  re- 
funding. Let  us  examine  the  proofs.  .  We 
know  that  by  the  long  established  rule  of 
equity,  the  answer,  where  responsive  and 
positive,  has  the  weight  of  two  witnesses, 
or  of  one  with  pregnant  circumstances: 
this  is  on  the  ground,  that  the  plaintiff 
forces  the  defendant  to  answer,  and  that 
his  answer,  if  against  himself,  would  be 
conclusive.  The  answer  before  us,  contra- 
dicts, positively  and  directly,  every  charge 
of  fraud,  or  misrepresentation ;  and  if  the 
answer  be  true,  this  is  certainly  not  a  con- 
tract to  be  rescinded.  The  written  contract 
has  two  subscribing  witnesses.  If  any 
body  could  tell  us  truly,  what  the  contract 
was,  and  whether  truly  set  down  in  the 
written  articles,  it  would  seem  that  these 
are  the  men ;  persons  to  whom  the  parties 
themselves  have  given  credit,  by  calling 
upon  them  to  subscribe  as  witnesses.  These 
,  witnesses     disprove      the     allegations    of 

the  bill,  and  prove  the  truth  of  the 
267      *answer.     [Here  the  judge  stated  the 

evidence  of  W.  Lowther  and  Ferine.] 
I  refer  to  this  evidence,  particularly,  be- 
cause these  subscribing  witnesses  are  the 
only  persons  who  tell  us  one  word  about  the 
agreement.  No  testimony  has  been  taken 
to  discredit  them ;  and  unless  there  be  some- 
thing in  the  matter  or  manner  of  their  evi- 
dence shewing  the  contrary,  we  must  take 
them  for  goc^  men  and  true.  It  was  said, 
that  their  stories  did  not  agree ;  that  they 
contradict  one  another.  It  does  not  seem 
to  me  that  there  is  any  conflict.  Where 
witnesses  have  combined  to  tell  a  made  up 
story,  they  generally  agree  to  a  word:  but 
where  two  persons  are  called  to  speak  to  a 
transaction  of  some  standing,  and  each  re- 
members for  himself,  we  tind,  in  nine  cases 
out  of  ten,  that  there  are  differences  be- 
tween them;  one  recollects  better  than 
the  other;  a  particular  incident  strikes  the 
mind  of  one,  with  more  force  than  the 
other.  But  these  natural  variances,  so  far 
from  weakening  the  evidence,  are  generally 
considered  as  stamping  it  with  the  seal 
of  truth.  It  is  evident  too,  that  the  wit- 
nesses here  had  not  the  same  opportunities. 
Ferine  was  present  at  the  beginning  of 
the  contract;  Lrowther,  only  after  it  was 
made,  and  nearly  reduced  to  writing.  It 
was  said  also,  that  these  are  witnesses  to 
a  written  agreement,  which  their  testi- 
mony   cannot   be  received    to  contradict  or 


vary.  This  is  very  true ;  but  it  is  equally 
so,  that  where  the  agreement  is  ambiguous, 
or  charged  to  be  falsely  written,  parol  proof 
may  be  called  in  to  she?^  what  the  parties 
meant,  and  whether  the  charge  be  true. 
Here,  the  bill  charges  that  nothing  was 
said  in  the  contract  about  a  power  of  attor- 
ney, or  a  special  warranty,  and  that  this  was 
fraudulentlv  introduced  into  the  agreement. 
It  is,  surely,  proper  to  call  the  subscribing 
witnesses  to  speak  as  to  this ;  and  this  they 
clearly  disprove.  The  agreement  too,  stand- 
ing by  itself,  does  not  clearly  import  the 
kind  of  title  to  be  conveyed.  The  vendor 
agrees  to  sell  and   convey   according 

268  to  a  *power  of  attorney,  made  to  him, 
by    Cochran.      Now,     the   witnesses 

prove  the  understanding  as  to  this,  that 
the  vendor  expressly  refused  to  make  a 
general  warranty,  as  he  had  bought  only 
Cochran's  right,  and  the  power  of  attorney 
enabled  him  to  convey  no  more.  A  strong 
and  ingenious  argument  was  founded  on 
the  fact,  that  the  power  of  attorney  filed 
has  no  date,  and  was  not  admitted  to  record 
till  some  time  after  the  agreement,  and 
moreover  states  the  land  to  contain  194 
acres,  while  the  agreement  states  it  at  184 
acres,  as  well  as  ascertained  by  the  parties; 
thus  shewing,  that  the  power  was  executed 
after  the  agreement,  and  after  that  was 
reduced  to  certainty,  which  was  uncertain 
at  the  date  of  the  contract.  This  was,  in- 
deed, a  clumsy  trick,  if  it  was  intended  to 
pass  off  this  new  power  as  in  existence  at 
the  date  of  the  agreement :  but  it  is  clear, 
that  this  was  not  so  meant:  for  the  an- 
swer refers  to  both  powers,  the  first  as  left 
in  the  possession  of  Given,  the  second  as 
of  record  in  the  county  of  Harrison,  and 
prays  that  both,  if  they  can  be  obtained, 
may  be  taken  as  part  of  the  answer.  Why 
the  first  power  was  not  produced,  we  are  not 
told.  Given,  if  accessible  at  all,  was 
equally  so  to  both  parties ;  and  if  the  power 
of  attorney  was  to  make  a  general  warranty, 
it  would  have  availed  the  plaintiff  much  to 
shew  it.  But,  in  truth,  he  makes  no  such 
allegation:  his  i>oint  of  reliance  is,  that 
by  the  contract,  as  really  made,  nothing 
was  said  about  a  power,  but  L#owther  was 
himself  to  convey  with  general  warranty. 
And  *  this  is  disproved,  1.  by  the  answer; 
2.  by  the  written  agreement;  and  3.  by 
both  the  witnesses  to  it,  who  prove  that  it 
was  correctly  read,  that  the  power  of  at- 
torney was  expressly  spoken  of,  and  that 
Lowther  refused  to  make  any  deed  but  as 
attorney,  and  with  special  warranty.  To 
strengthen  the  ground  of  fraud  and  imposi- 
tion, the  plaintiff  alleges,  that  he  cannot 
read  writing ;  but  he  has  not  proved  it ;  on 
the    contrary,    the    very  manner    in 

269  which  he  puts  the    question    *to    the 
witness,  seems  to  infer  the  contrary. 

He  does  not  ask  him,  *'do  you  know 
whether  1  can  read  writing?"  but,  **do  yon 
know,  whether  I  am  scholar  enough  to 
transact  my  own  business,  where  there  are 
any  writings  required?"  and  the  witness 
answers,  that  he  does  not  think  him  a  judge 
of  writings  of  that  kind,  or  of  any  other 
that  would  contain  much.  Now,  this  is 
quite  a  different  thing  from  being  unable 
to  read.  But  suppose  he  had  proved  him- 
self wholly  illiterate,  if  the  witnesses  to  the 
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agreement  are  not  prejured  (for  there  can 
be  no  mere  mistake  in  the  facts  they 
state),  he  was  fairly  and  fully  informed  of 
the  nature  of  the  title,  and  meant  to  pur- 
chase no  more  than  Cochran's  title.  He 
said,  he  had  seen  Cochran,  and  knew  all 
about  the  title.  Again ;  he  received  a  copy 
of  the  agreement,  which  he  kept  and  has 
filed  with  his  bill.  If  at  the  time  the  ar- 
ticles were  executed,  he  knew  nothing  of 
the  fact  stated  in  the  agreement,  that 
Lowther  sold  under  the  power,  can  it  be 
imagined  that  he  had  not  discovered  this 
before  he  paid  the  purchase  money?  And  if 
the  agreement  had  really  been  for  a  deed 
with  general  warranty  from  Lowther  him- 
self, would  he  not,  the  moment  he  discov- 
ered this  gross  imposition,  have  stopped 
paying,  and  sought  redress?  From  this 
view  of  the  case,  I  am  strongly  inclined  to 
think  that  the  plaintiff  bought  only  Coch- 
ran's right, — that  the  deed  offered  him 
gives  him  what  he  contracted  for, — and  that 
the  chancellor's  decree  is  right. 

TUCKER,  P.  It  was  admitted  in  the 
argument,  and  rightly  I  think,  that  upon 
an  agreement  for  the  sale  of  lands,  the 
vendor  is  to  be  considered  as  contracting 
for  a  general  warranty,  unless  the  contrary 
is  expressly  provided.  If  we  confine  our- 
selves, therefore,  to  the  contract  in  this 
case,  it  is  very  clear,  that  a  general  war- 
ranty was  contracted  for,  unless  it  could  be 
shewn  that  the  power  of  attorney  re- 
270  f erred  to,  confined  the  attorney  *in 
fact  to  a  special  warranty  of  the  title, 
and  that  it  was  either  shewn  to  the  appel- 
lant at  the  time  of  the  contract,  or  its  con- 
tents fairly  and  truly  stated.  This  power 
of  attorney,  however,  never  has  been  pro- 
duced. Its  contents  never  have  been 
proved,  nor  indeed  has  a  foundation  been 
laid  for  such  proof,  by  shewing  that  it  has 
been  lost  or  mislaid.  The  appellee,  how- 
ever, introduced  two  witnesses  to  prove, 
that  |t  was  agreed  between  Rucker  and 
himself,  that  he  was  only  to  make  a  deed 
with  special  warranty.  But  if  the  contract 
is  to  be  interpreted  as  binding  Cowther  to 
a  general  warranty,  this  parol  testimony  is 
in  direct  conflict  with  the  written  article, 
and  is  therefore  inadmissible.  I  am  there- 
fore of  opinion,  that  the  decree  is  erroneous 
in  dissolving  the  injunction,  Lowther  hav- 
ing failed  to  comply  with  his  contract,  by 
procuring  a  deed  with  general  warranty 
from  Cochran.  It  is  manifest,  moreover, 
from  the  power  of  attorney  executed  by 
Cochran,  since  the  contract,  that  Lowther 
cannot  now,  as  attorney  in  fact,  execute 
such  a  deed  as  Rucker  is  entitled  to  by  the 
articles;  and  the  land  having  been  recov- 
ered by  superiour  title,  such  a  deed  would, 
in  truth,  seem  to  be  fruitless.  What,  then, 
should  be  done?  A  rescission  of  the  con- 
tract would  seem  to  be  indicated,  as  it  can 
not  be  specifically  executed.  But  in  that 
event  Rucker  must  have  a  decree  for  the 
purchase  money.  Against  whom?  By  the 
contract,  he  was  to  pay  it  to  Lrowther  for 
Cochran ;  and  although  he  says,  he  did  not 
understand  that  he  was  contracting  with 
Lowther  only  as  Cochran's  attorney,  yet,  as 
it  was  his  own  folly,  not  to  read  the  instru- 
ment if  he  could,  or  not  to  demand  that  it 
should  be  read,  and  not  to  ask  advice  if  he 


could  not  understand  it,  he  must  be  held 
to  its  contents.  It  is  proved,  indeed,  that 
the  deed  was  read  to  him ;  and,  moreover, 
it  is  not  proved  that  he  could  not  read  it 
himself.  He  must,  therefore,  be  considered 
as  contracting  with  Cochran,  his  pay- 
ments must  be  considered  as  having 
271  *been  made  to  Cochran,  and  his  re- 
covery of  the  purchase  money  may, 
and  indeed  must,  be  against  him,  if  Low- 
ther has  paid  it  over.  But  though  Cochran  . 
was  made  a  party  by  the  bill,  yet  no  proc- 
ess appears  to  have  been  served  on  him, 
and  he  is  certainly  not  before  the  court. 
Upon  this  state  of  the  case,  I  think  the 
decree  should  be  reversed,  the  injunction 
reinstated,  and  the  cause  sent  back,  with 
a  view  to  bring  Cochran  before  the  court, 
in  order  to  enable  it  to  make  a  proper  de- 
cree between  all  the  parties. 

The  other  judges  concurred  with  the  pres- 
ident. Decree  reversed,  injunction  rein- 
stated, and  cause  remanded. 


Wood's  Ex'or  v.  Garnett. 

April.  1885.  Richmond. 

(Absent  Bbookb  and  Bbockbnbrouoh,  J.) 

Bxectttora  and  Admlnistratora— Interest  on  Balencee. 

—The  propriety  of  charffloff  an  executor  with 
interest  on  balances  in  his  administration  account, 
depends  on  the  particular  circumstances  of  each 
case:  and  he  oupht  not  to  be  charged  with  Interest 
on  small  annual  balances,  when  it  appears,  that 
he  was  in  no  default  in  not  paying  them  over  to 
leffatees,  and  never  applied  the  money  to  his  own 
use. 
Seme— Settlement  of  Accounts— Commlselons.*— An 
executor,  however  meritorious  his  adminlstratioD, 
is  not  entitled  to  commission,  if  he  fall  to  settle 
and  return  his  accounts  of  administration,  ac- 
cording to  the  statute  of  1824-5,  ch.  8,  S  8. 

This  was  a  suit,  in  the  superiour  court 
of  chancery  of  Richmond,  by  Qarnett,  one 
of  the  residuary  legatees  in  the  will  of 
Wood,  against  Stevenson  the  executor,  and 
the  other  residuary  legatee,  praying  an 
account  of  the  estate,  and  of  the  exec- 
utor's     administration,      and      a      decree 


*Bzectttora  and  Admlnletnitore— Settlement  of  Ac- 
counts—Commlsslone.— In  Estill  v.  McClintlc,  11  W. 
Va.  418,  the  court  said:  "If  the  administrator  had 
failed  to  settle  his  account  in  the  time  required  by 
the  statute,  and  he  had  been  allowed  a  commission 
for  receipts  during  this  time,  this  allowance  misrht 
have  been  objected  to  for  the  first  time  in  this 
court  For  unless  such  failure  occurred  during  the 
war,  extraneous  testimony  could  not  be  Introduced 
to  show  the  justice  of  allowing  a  commission,  the 
statute  expressly  declarinsr  that  no  commission 
under  such  circumstances  shall  be  allowed.  Wood* a 
Ex'or  V.  Oamett,  6  Leigh  271;  Chapman  v.  Shepherd, 
24  Gratt.  877." 

The  principal  case  is  cited  in  Strother  v.  Hull,  28 
Oratt.  670.  See  foot-note  to  Morris  v.  Morris,  4  Gratt 
295,  and monosrraphic  note  on  "Executors  and  Ad- 
ministrators** appended  to  Rosser  v.  Depriest  6 
Gratt.  6. 

And  that  the  loss  of  commissions  by  reason  of  a 
fallnre  to  settle  the  accounts  is  not  a  forfeiture  or 
penalty,  but  a  mere  matter  of  statutory  resrolation, 
see  the  principal  case  cited  in  Crirler  y.  Alexander. 
88  Gratt  679. 
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*for  the  plaintiff's  share  of  the  bal- 
ance which  should  be  found  due 
thereon.  The  cause  having  been  trans- 
ferred to  the  circuit  superiour  court  of 
Charles  City,  that  court  referred  the  ac- 
counts to  a  commissioner. 

In  the*  account  reported  by  the  commis- 
sioner, the  executor  was  charged  with  in- 
terest on  the  annual  balances  found  due  to 
the  estate ;  and  he  was  allowed  ten  per  cent, 
commission,  for  extraordinary  trouble  in 
the  administration,  and  for  some  expenses, 
which  appeared  to  have  been  incurred 
by  him,  and  which  he  -had  not  speci- 
fically cnarged.  The  defendant  objected 
to  the  charges  of  interest  on  the  annual 
balances;  and  the  plaintiff  objected  to  the 
credits  for  commission  allowed  to  the  ex- 
ecutor. The  court  declared,  that  five  per 
cent,  commission  only  should  be  allowed 
on  the  general  transactions  of  the  executor, 
and  that  two  and  a  half  per  cent,  commis- 
sion should  be  allowed  him,  on  some  bank 
stock  transferred  by  him  at  par  to  the  leg- 
atees. And  the  accounts  being  reformed 
accordingly,  there  appeared  to  be  balances 
of  874  dollars,  with  interest  from  the  31st 
December  1825,  due  the  legatee  Gamett, 
and  190  dollars,  with  like  interest,  due  the 
other  residuary  legatee.  Whereupon,  the 
court  decreed  those  balances  to  the  legatees 
respectively.  And  Stevenson  applied,  by 
petition,  to  a  judge  of  this  court,  for  an  ap- 
peal  from   the  decree ;  which  was  allowed. 

1.  The  claim  of  Stevenson  to  be  ex- 
empted from  the  charge  of  interest  on  the 
annual  balances,  was  founded  on  the  pecu- 
liar circumstances  of  the  case;  which,  as 
they  appeared  by  the  report  of  the  commis* 
sioner,  and  by  the  proofs,  were  as  follows 
— The  balances  in  the  h;inds  of  the  execu- 
tor at  the  end  of  each  year,  after  deducting 
payments  made  by  him  to  legatees,  were 
very  small.  There  was  a  suit  threatened 
upon  a  claim  against  the  testator's  estate, 
which  the  executor  was  warned  by  the  ap- 
pellee Gamett,  not  to  pay.  The  money  be- 
longing to  the    estate    was    kept    by 

273  him  in  bank,  "^separate  from  his  own ; 
and  was  only  drawn  out  for  payment 
of  debts  and  legacies.  And  it  appeared, 
that  within  less  than  six  months  after  his 
qualification,  he  paid  the  legatees,  includ- 
ing Garnett  (to  whom  a  legacy  of  4000  dol- 
lars was  bequeathed,  as  well  as  half  of  the 
residuum)  more  than  half  of  their  legacies, 
and  that  too  without  requiring  any  refund- 
ing bond,  though  he  was  not  bound  to  pay 
any  part  of  them  in  less  than  a  year,  nor 
even  then  without  such  bond. 

2.  The  objection  to  the  allowance  of 
commission  to  the  executor,  was  founded 
on  the  provisions  of  the  statute  of  1824-5, 
ch.  8,  Supp.  to  Rev.  Code,  ch.  158,  {  8, 
p.  217.  Stevenson  qualified  as  executor  of 
Wood,  in  the  hustings  court  of  Richmond, 
at  June  term  1822 ;  and  his  accounts  of  ad- 
ministration were  settled,  for  the  first  time, 
before  a  commissioner  of  the  hustings 
court,  in  1829.  The  statute  requires,  that 
all  executors  &c.  who  should  qualify  after- 
wards, should  within  two  years  from  the 
time  of  qualification,  and  those  who  had 
qualified  before,  should  within  two  years 
after  the  passing  of  the  statute,  i^^ply  to 
the    court  of  probat,  to  appoint   a  commis- 


sioner to  settle  their  accounts,  so  far  as 
the  administration  should  have  proceeded ; 
and  requires  executors  &c.  to  cause  their 
accounts  to  be  so  settled  before  such  com- 
missioners, and  returned  to  court ;  and,  in 
like  manner,  to  settle  their  accounts  in 
every  two  years  during  the  administration  : 
and  then  the  statute  provides,  th^t  ^*any 
executor  &c.  who  shall  fail  to  comply  with 
the  provisions  of  this  act,  shall  forfeit  all 
right  to  any  commission  or  compensation 
whatever,  for  services  rendered  in  adminis- 
tering so  much  of  the  estate  of  the  testator 
&c.  as  shall  not  have  been  settled  agreeably 
to  the  provisions  of  this  act ;  and  in  no 
case  where  such  failure  shall  occur,  shall 
any  compensation  be  allowed  by  the  court 
to  which  such  account  may  be  rendered;" 
with  a  provision  containing  exceptions 
which  do  not  affect  the  present  case. 

274  *The  cause  was  argued  here,  by  J. 
S.  Myers  for  the  appellant,  and  Brook 

for  the  appellee,  on  the  two  questions 
respecting  the  charge  of  interest  on  the  an- 
nual tmlances,  and  the  allowance  of  com- 
mission to  the  executor. 

CABELL,  J.  The  first  question  is, 
whether  it  was  proper  to  charge  the  appel- 
lant with  interest  on  the  annual  balances 
in  his  hands?  The  propriety  or  impropriety 
of  charging  an  executor  with  interest,  must 
always  depend  on  the  particular  circum- 
stances of  each  case.  And  under  all  the 
circumstances  of  this  case,  I  think  it  was 
wrong  to  charge  this  executor  with  interest 
on  the  annual  balances.  [Here  the  judge 
stated  the  circumstances.] 

But  I  am  also  of  opinion,  that  there  is  an 
error  against  the  appellee  in  the  decree,  in 
allowing  any  commissions  to  the  executor; 
he  having  failed  to  settle  his  accounts  ac- 
cording to  the  requisitions  of  the  statute  of 
1824-5.  The  statute  is  so  explicit,  that  I 
cannot  doubt  its  construction.  It  clearly 
requires,  that  every  executor  who  had  qual- 
ified before  its  enactment,  should  pettle 
his  executorial  account  within  two  years 
after  its  commencement ;  and  that  on  fail- 
ure to  do  so,  he  should  forfeit  all  right  to 
any  compensation  whatever.  The  object 
of  the  legislature  was  to  force  executors  to 
settlements  of  their  transactions,  so  far  as 
they  had  gone,  in  order  that  all  persons  in- 
terested in  the  estate  might  know  the  state 
of  the  assets;  and  this  object  is  not  an- 
swered by  mere  partial  payments  to  lega- 
tees. But  while  I  feel  myself  bound  to  apply 
the  provision  of  the  statute  to  this  appel- 
lant, I  must  say,  that,  in  my  opinion,  it 
has  a  very  harsh  operation  in  his  case. 
He  has  certainly  incurred  much  trouble, 
and,  the  commissioner  says,  many  ex- 
penses which  he  has  not  charged.  He  has 
been  unusually  prompt  in  paying  to  the 
legatees,  what  he  thought  them  entitled  to, 
and    has    never    appropriated  any  of 

275  *their      money      to     his    own    uses. 
Were  I  not  forbidden   by  the  positive 

terms  of  the  statute,  I  should  allow  him  a 
compensation  much  larger  than  that  to 
which  the  court  below  thought  him  entitled. 
TUCKER,  P.  It  is  due  to  the  appellant 
to  observe,  that  there  is  nothing  in  the  dis- 
charge of  his  ofiBcial  duty  to  disapprove, 
except  the  omission  to  settle  up  his  ac- 
counts according    to    the  provisions  of  the 
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statute.  He  has  manifested  ao  disposition 
to  withhold  the  funds  of  the  estate  from  the 
persons  entitled  to  them,  or  to  dispose  of 
them  for  his  own  uses.  On  the  contrary, 
he  has  paid  out  those  funds  to  the  legatees 
with  most  unusual  promptness,  without 
throwing  any  obstacles  in  the  way,  and 
without  even  requiring?  the  refunding  bond 
which  he  might  have  demanded  by  the  law. 
On  the  small  annual  balances,  I  concur 
with  my  brother  Cabell,  that,  under  the 
particular  circumstances  of  the  case,  no 
interest  should  be  charged. 

But  the  allowance  of  commissions  is  ob- 
jected to :  and,  while  I  must  say,  that  I 
think  the  objection  a  most  ungracious  re- 
turn for  the  promptness  with  which  the  ex- 
ecutor paid  over  to  the  legatees  the  moneys 
received  in  1823,  I  am  compelled  to  ac- 
knowledge its  validity,  if  insisted  on.  The 
object  of  the  statute  of  1824-5,  was  to  com- 
pel executors  to  settle  their  accounts 
t>efore  the  court  of  probat,  in  order  to  di- 
minish the  number  of  those  vexatious  suits 
in  equity,  which  are  a  sore  evil  in  the  land. 
It  designed  to  compel  prompt  settlements, 
while  transactions  were  yet  fresh,  and 
vouchers  and  evidence  yet  in  existence; 
and  though  a  settlement  between  the  par- 
ties themselves  by  mutual  consent,  would 
take  a  case  out  of  the  statute,  yet  I  think 
it  may  be  safely  aflBrmed,  that  partial  pay- 
ments, from  time  to  time,  without  an  ex- 
hibition and  adjustment  of  accounts,  cannot 
amount    to  such  a  settlement  as   will    take 

the  demand  of  commissions  out  of 
276      the   operation   of  the  statute.     *It  is, 

indeed,  a  hardship,  that  it  should  be 
applied,  in  the  present  case,  at  least  to  so 
much  of  the  account  as  is  embraced  within 
the  transactions  of  the  first  year.  But  we 
must  obey  the  law;  we  cannot  repeal  it 
indirectly,  by  construing  it  away.  It  was 
said,  that  this  is  a  forfeiture  of  a  pre-exist- 
ing and  vested  right.  Admit  it,  for  the 
sake  of  argument;  yet  it  cannot  be  denied, 
that  the  same  power  which  can  inflict  a 
pecuniary  penalty  in  the  shape  of  a  fine, 
can  take  away  a  right  as  a  punishment  for 
an  offence.  This  is  all  that  is  here  done. 
If  the  legislature  had  denounced  against 
executors  a  penalty  of  ten  per  cent,  on  the 
amount  of  their  receipts,  to  be  paid  to  the 
legatees,  who  could  gainsay  the  act?  Now, 
it  is  not  perceived,  that  the  case  thus  put 
is  stronger  than  that  of  taking^  away  a 
vested  right  to  a  commission  to  be  paid  out 
of  the  estate.  There  is  nothing  then  in  the 
statute,  beyond  the  power  of  the  legislature. 
It  was  said,  too,  that  the  plaintilt  here, 
calls  upon  equity  to  enforce  a  forfeiture, 
which  is  not  within  its  province.  As  a 
general  proposition,  it  is  certainly  true, 
that  equity  cannot  enforce  a  forfeiture. 
Bat  as  that  court  alone  has  the  jurisdiction 
to  settle  finally  the  accounts  of  executors, 
and  to  decree  to  legatees  and  distributees 
their  portions  of  a  decedent's  estate,  the 
law  would  be  a  dead  letter,  if  it  was  not  a 
law  for  the  courts  of  equity,  which  they 
arv^  bound  to  follow.  The  statute  declares, 
that  upon  failure  to  account,  no  compensa- 
tion shall  be  allowed  to  the  executor.  How, 
then,  is  the  court  of  equity  to  settle  the 
account,  and  decree  the  balance?  It  must 
either    reject  the    compensation,  and    thus 


seem  to  enforce  a  forfeiture,  or  it  must  di- 
rectly disobey  the  law.  The  latter  it  can- 
not do.  If,  therefore,  the  provision  of  the 
law  was  to  be  considered  as  creating  a  for- 
feiture, instead  of  being  as  it  is  a  mere 
regulation  for  settling  an  account,  I  should 
still  think  we  were  bound  to  obey  it.  But, 
in  truth,  it  is  but  a  regulation  for  settling 
an  account.  Before  the  statute  of 
277  *May  1730,  ch.  8,  {  21,  4  Hen.  stat.  at 
large,  p.  287,  executors  received  no 
compensation,  no  commission.  In  Eng- 
land, they  receive  no  commissions.  Qur 
statute  provides,  that  they  shall  be  allowed 
such  compensation  for  their  personal  trou- 
ble as  the  court  shall  judge  reasonable ;  1 
Rev.  Code,  ch.  104,  {  59,  p.  389.  No  fixed 
compensation  is  established  by  law.  The 
matter  is  within  the  discretion  of  the  court, 
and  until  that  discretion  has  been  exercised, 
there  is  no  vested  interest  in  the  executor. 
He  cannot  say  he  has  a  title  to  any  partic- 
ular sum ;  and  though  I  am  aware  of  no 
case  in  which  the  court  had  altogether  re- 
fused commissions  to  the  executor,  because 
of  his  misconduct,  yet  I  cannot  doubt,  that 
his  gross  misbehaviour  would  be  good  cause 
for  reducing  them.  The  right,  then,  is  not 
a  vested  right.  The  same  power  which  au- 
thorized the  allowance,  now  forbids  it  to  be 
made,  where  the  executor  has  not  settled 
his  accounts.  The  courts  of  equity,  then, 
in  lookin;^  for  their  authority  to  one  of 
these  laws,  surely  cannot  disregard  the 
limit  upon  that  authority  imposed  by  the 
other. 

Upon  the  whole,  I  am  of  opinion,  that  the 
decree  should  be  reversed,  and  the  cause 
sent  back,  with  directions,  that  the  ac- 
counts be  recommitted  to  the  commis- 
sioner, with  instructions  to  disallow 
interest  except  from  the  close  of  the  trans- 
actions, on  the  one  hand,  or  commissiona 
on  the  other.  The  costs  must  be  decreed 
to  th6  appellee,  as  the  party  substantially 
prevailing. 

CARR,  J.,  concurred. 

Decree  reversed,  with  costs  to  the  appel- 
lee, as  the  party  substantially  prevailing; 
and  cause  remanded  to  the  circuit  supe- 
riour  court,  with  directions  to  recommit  the 
accounts  to  the  commissioner,  with  in- 
structions not  to  allow  commissions  to  the 
executor  on  the  one  hand,  and  on  the  other, 
not  to  charge  him  with  interest,  except 
from  the  close  of  the  transactions. 
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*Clopton'8  AdmV  v.  Morris  and 
Another. 

April,  1835,  Ricbmond. 


AMlsrnineiit— Bonds— Set-Off  •gainst  Assignee— Case 
•t  Bar.— N.  boldinsr  bonds  of  C.  for  $4000  payable  at 
a  future  day,  assig-ns  tbem  to  M.  and  B.  and  then 
becomes  insolvent:  S.  bolds  a  bond  of  N.  to  bim. 
for  12247  on  demand;  after  N.'s  assignment  of  C.'s 
bonds  to  M.  and  B.  but  before  C.  bas  notice  of  such 
assignment,  an  agreement  is  made  between  S. 
and  C.  whereby  S.  assigns  N.'s  bond  held  by  him 
toC.  and  C.  srives  his  note  to  S.  to  pay  him  the 
amount  thereof,  six  months  after  the  date  when 
C's  bonds  to  N.  assigned  to  M.  and  B.  were  to  fall 
due;  at  the  time  of  this  agreement  between  S. 
and  C.  they  were  both  apprised  of  N.'s  insolvency » 
and  their  purpose  was  to  save  to  S.  the  debt  which 
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N.  owed  him,  if  by  this  means  it  could  be  saved; 
and  it  was  understood  between  them,  that  if  S.'8 
assignment  of  N.'s  bond  to  C.  should  turn  out  not 
to  be  a  le^al  one,  or  if  by  reason  of  any  law  un- 
known to  either  party.  C.  should  be  unable  to  set 
off  N/s  bond  assigned  him  by  S.  against  his  own 
bonds  to  N.  assifirned  to  M.  and  B.  ihen  neither  C. 
should  have  recourse  against  S.  on  his  contract  of 
assisrnment,  nor  S.  have  recourse  airainst  C.  on  his 
notefor  the  contents  of  N.'s  bond  assisrned  by  S. 
to  him :  in  an  action  by  M.  and  B.  against  C.  on  his 
bonds  to  N.  assifirned  by  N.  to  them.  Held,  C.  is 
entitled  to  set  off  N.'s  bond  to  S.  assifirned  by  S. 
toC. 
Demurrer  to  Bvtdence—Bffoct— Waiver  ind  Admls. 
sions.*— On  a  demurrer  to  evidence,  the  demurrant 
waives  all  his  own  evidence  that  at  all  conflicts 
with  that  of  the  other  party,  admits  the  truth  of 
his  adversary's  evidence,  admits  all  inferences  of 
fact  that  may  fairly  be  deduced  from  that  evi- 
dence, and  submits  it  to  the  court  to  deduce  such 
fair  inferences. 

Morris  and  Bullock,  assignees  of  Nicho- 
las, brought  three  actions  of  debt,  in  the 
circuit  court  of  Buckingham,  against  the 
administrator  of  Clopton  on  three  bonds 
for  1333  dollars  each,  executed  by  Clopton 
in  his  lifetime  to  Nicholas,  and  by  Nicho- 
las assigned  to  the  plaintiffs.  The  defend- 
ant pleaded,  1.  payment,  generally;  and 
2.  payment  by  Clopton  to  Nicholas,  before 
notice  of  Nicholas's  assignment  to  the 
plaintiffs.  An  issue  was  made  up  on  the 
first  plea  by  a  general  replication  to  it.     To 

the  second  plea,  the,  plaintiffs  replied 
279      sjpecially,    that  *Clopton  did  not  pay 

the  debts  to  Nicholas  before  notice  of 
his  assignment  to  the  plaintiffs,  because 
the  assignment  of  a  bond  for  2247  dollars, 
dated  the  27th  August  1814,  executed  by 
Nicholas  to  one  Scott,  and  by  Scott  pre- 
tended to  be  assigned  to  Clopton  on  the  11th 
August  1819,  was,  in  fact,  a  fraud  and  col- 
lusion between  Scott  and  Clopton,  and  was 
not  a  bona  fide  real  sale  and  transfer  of 
the  bond,  but  the  same  was  left  by  Seott  in 
Clopton*s  hands,  as  a  deposit,  in  order  that 
Clopton  might  endeavour  to  set  off  and 
discount  the  same,  and  thereby  defraud  the 
plaintiffs  of  so  much  of  the  debts  due  to 
them  on  his  own  bonds;  and  so  Scott's 
pretended  assignment  to  Clopton,  was  not 
a  real  and  absolute  transfer  of  the  bond, 
but  conditional,  collusive  and  fraudulent, 
made  with  purpose  to  defeat  the  plaintiffs' 
recovery  of  the  debts  due  them  from  Clop- 
ton. The  defendant  put  in  a  rejoinder, 
traversing  the  matters  pleaded  in  the  rep- 
lication, and  tendering  an  issue;  which 
was  joined. 

The  three  actions  were  consolidated  by 
consent.  And  at  the  trial  of  the  issues, 
the  plaintiffs  demurred  to  the  evidence  ad- 
duced by  the  defendant  to  prove  his  pleas, 
and  the  defendant  joined  in  the  demurrer. 
The  evidence  adduced  on  both  sides  was 
set  out  in  the  demurrer,  and  was  as  fol- 
lows: 

*Demurrer  to  Evidence— Effect— Waiver  and  Admis- 
sions.—The  principal  case  is  cited  and  approved  in 
Muhleman  v.  National  Ins.  Co.,  6  W.  Va.  614;  Gunn 
V.  Ohio  River  R.  Co..  42  W.  Va.  689,  28  S.  E.  Rep.  550; 
Rohr  V.  Davis.  9  Leiffh  34.  See  monographic  noU  on 
"Demurrer  to  the  Evidence"  appended  to  Tutt  v. 
Slaughter,  5  Gratt.  3d4«  I 


The  plaintiffs  gave  in  evidence,  1.  the 
three  bonds  of  Clopton  to  Nicholas,  dated 
the  16th  April  1818,  for  1333  dollars  each, 
payable  on  the  25th  days  of  December  1819, 
1820  and  1821 ;  with  the  assignment  thereof 
by  Nicholas  to  the  plaintiffs;  namely,  his 
indorsement  of  his  name  thereon  in  blank. 
And  they  proved,  that  these  bonds  being 
in  their  possession,  written  notice  thereof, 
and  of  the  assignment  to  them,  was  given 
to  Clopton,  on   the  24th  August    1819. 

2.  The  deposition  of  A.  Dupuy— That  he 
delivered  the  notice  of  the  assignment  to 
Clopton :  that    Clopton,    on    that  occasion, 

told    the    deponent,    that    he    should 

280  claim    *set-off    for    the   amount  of  a 
bond    of    Nicholas    to    Scott,    which 

Scott  had  assigned  to  him;  that  he  had 
taken  the  assignment  of  this  bond  from 
Scott,  as  an  accommodation  to  Scott;  that 
he  had  not  given  a  valuable  considera- 
tion for  it,  and  was  not  responsible  to  Scott 
for  the  amount,  unless  he  should  be  able 
to  use  it  as  a  set-off  against  his  own  bonds 
assigned  by  Nicholas  to  the  plaintiffs ;  'and 
that  in  case  he  should  get  the  set-off,  Scott 
was  to  wait  with  him  for  the  amount,  or 
take  land  in  discharge  of  it. 

3.  The  testimony  of  C.  Yancey— That 
Clopton  told  the  witness,  that  Scott  had 
assigned  him  a  bond  of  Nicholas,  and  he 
had  given  Scott  his  own  note  for  the 
same  amount;  that  all  he  gained  was  time; 
that  Scott  had  agreed  to  give  him  his  own 
time  to  pay  the  money,  provided  he  could 
succeed  in  setting  off  Nicholas's  bond  as- 
signed him  by  Scott,  against  his  own  bonds 
to  Nicholas;  that  he  considered  himself 
safe  in  the  transaction ;  if  he  made  noth- 
ing, he  was  to  lose  nothing.  That  the  wit- 
ness afterwards  having  communicated  this 
conversation  to  the  plaintiff  Morris,  Morris 
said  he  wished  to  avoid  a  law  suit,  and  that 
as  Clopton's  whole  object  was  to  gain  time, 
perhaps  if  a  longer  indulgence  than  Scott 
had  proposed  to  give  him  were  offered  to 
Clopton,  he  might  relinquish  this  scheme 
of  set-off,  and  pay  the  plaintiffs  their 
money ;  and  authorized  the  witness  to  make 
such  a  proposition  to  Clopton.  That  the 
witness  accordingly  made  a  proposition  to 
Clopton,  that  the  plaintiffs  would  give  him 
two  years  indulgence:  Clopton  hesitated, 
but  finally  declined  it;  saying,  he  thought 
matters  had  better  stand  as  they  were, 
that  he  had  undertaken  to  get  the  set-off, 
and  that  when  suits  should  be  brought 
against  him  by  the  plaintiffs,  he  should 
not  consider  them  as  his  suits,  but  should 
write  to  Scott  to  defend  them  at  his  own 
costs,  for  he  would  have  nothing  to  do  with 

them. 

281  *4.  The    testimony    of   h.    Pryor— 
That  some  time   after  the  transfer  of 

Nicholas's  bond  by  Scott  to  Clopton,  Clop- 
ton told  the  witness  that  he  was  not  to  be, 
and  could  not  be,  loser   by  the  transaction. 

5.  The  deposition  of  N.  Poindexter;  from 
which  it  appeared  probable,  that  Clopton's 
bonds  to  Nicholas  had  been  assigned  by 
Nicholas  to  the  plaintiffs,  some  considerable 
time  before  the  notice  of  the  assignment 
was  given  to  Clopton. 

6.  A  general  deed  of  conveyance  and  as- 
signment by  Nicholas  to  trustees,  of  all  his 
property,    for   the   benefit  of  his  creditors^ 
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dated  in  August  1819,  and  acknowledged  be- 
fore magistrates  on  the  6th  of  that  month. 
This  document  proved  that  Nicholas  had 
then  failed,  and  that  Clopton's  bonds  to 
him  had  been  previously  transferred  to  the 
plaintiffs. 

And  then  the  defendant  gave  in  evidence, 
1.  A  bond  executed  by  Nicholas  to  Scott, 
dated  the  27th  August  1814,  for  2247  dollars, 
payable  on  demand,  with  interest  from  the 
20th  April  preceding;  and  an  assignment 
thereof  by  Scott  to  Clop  ton,  expressed  to  be 
for  value  received,  dated  the  11th  August 
1819. 

2.  The  testimony  of  N.  Shelton— That  he 
having  received  news  of  Nicholas's  failure, 
communicated  the  same  to  Scott,  and  ad- 
vised him  to  endeavour  to  get  the  debt  due 
him  from  Nicholas  secured  through  a  debtor 
of  Nicholas  in  Buckingham ;  this  person, 
out  of  delicacy  towards  Nicholas,  declined 
having  any  thing  to  do  with  the  transac- 
tion, but  informed  Scott  and  the  witness, 
that  Clopton  was  indebted  to  Nicholas :  that, 
thereupon,  the  witness  and  Scott  sought  an 
interview  with  Clopton,  with  a  view  to 
secure  the  debt  due  from  Nicholas  to  Scott, 
if  possible:  that  the  witness  asked  Clopton, 
whether  Nicholas  held  his  bonds;  to  which 
Clopton  answered  he  had  no  reason  to  be- 
lieve that  he  did  not — if  he  had  transferred 
them,  he  did  not  know  it :  that  Clopton  said, 

time  was  an  object  with  him,  for  he 
282      should    not   be  *able  to  discharge  his 

bonds  to  Nicholas,  as  they  should  fall 
due,  without  selling  property :  that  it  was 
then  proposed,  that  the  time  of  payment  ot 
each  of  Clopton 's  bonds  to  Nicholas  should 
be  extended  for  six  or  twelve  months  from 
the  dates  they  were  respectively  to  fall  due ; 
whereupon,  an  arrangement  was  concluded, 
and  Scott  took  a  receipt  from  Clopton,  in 
these  words — * 'Received  from  D.  Scott  a 
t>ond  executed  by  W.  C.  Nicholas  to  said 
Scott  for  2247  dollars,  subject  to  interest 
from  the  20th  April  1814,  with  a  credit  of 
100  dollars  on  the  27th  August  1814.  I  am 
to  account  to  Mr.  Scott  for  1333  dollars  on 
the  25th  June  1820,  and  for  1333  dollars  on 
the  25th  June  1821,  and  for  the  balance 
on  the  25th  June  1822.  Given  under  my 
hand  this  11th  August  1819;  (signed)  B.  M. 
Clopton."  That,  after  the  business  was 
arranged,  it  was  suggested  by  R.  Patteson, 
and  understood  and  agreed  between  the  par- 
ties that  in  case  the  assignment  [by  Scott 
to  Clopton]  should  turn  out  not  to  be  a  legal 
one,  Clopton  was  not  to  be  ipade  to  pay  the 
money  twice.  That  Clopton  had  not  paid 
Scott  the  amount  of  the  bond  assigned  to 
him,  but  would  have  to  pay  it,  in  case  the 
transaction  was  a  legal  one.  That  the  wit- 
ness saw  nothing  like  fraud  or  improper 
conduct  in  Clopton  or  Scott. 

3.  The  testimony  of  R.  Patteson,  who 
was  present  at  the  transaction  related  by 
the  witness  Shelton,  and  confirmed  his  evi- 
dence. Patteson  was  a  subscribing  witness 
to  the  receipt  of  Clopton  to  Scott,  of  the 
11th  August  1819.  He  testified,  that  Scott 
assigned  Nicholas's  bond  for  2247  dollars,  to 
Clopton,  at  the  same  time:  that  the  witness 
considered  the  contract  to  be  concluded,  and 
by  no  means  to  depend  on  any  future  stipu- 
lations between  the  parties ;  that  Scott  was 
bound  to   Clopton,    and   Clopton    bound   to 


him  for  what  he  had  agreed  to  give.     That, 

after  the  arrangement  was  made,  there  was 

an  express  understanding,  that  if  by  reason 

of  any  law   unknown  to  either  party, 

283  Clopton    should    fail    to    sustain  *the 
bond  of  Nicholas  assigned   to  him  by 

Scott,  as  a  set-off  against  his  own  bonds  to 
Nicholas,  in  that  event  neither  should  molest 
the  other,  both  because  each  was  bound  to 
the  other  and  could  not,  and  because,  if  they 
could,  neither  had  the  disposition  ;  that  that 
express  understanding  was  made  at  the  wit- 
ness's suggestion,  to  prevent  Clopton  from 
becoming  uneasy,  but  the  witness  consid- 
ered it  as  amounting  to  nothing,  for  it  left 
the  parties  where  they  stood  without  it. 
That  it  was  understood  at  4he  time,  that 
Nicholas  had  failed,  but  it  was  not  known 
that  he  had  passed  away  Clopton 's  t>onds. 
That  the  witness  believed,  that  the  transac- 
tion between  Scott  and  Clopton  was  perfectly 
fair,  and  free  from  fraudulent  intention  in 
either  party. 

The  circuit  court  held,  that  the  law  upon 
the  demurrer  to  evidence  was  for  the  plain- 
tiffs, and  gave  them  judgments  for  the 
debts  claimed  in  the  declarations;  from 
which  Clopton's  administrator  appealed  to 
this  court. 

Stanard,  tor  the  appellant,  premised,  that 
if  the  evidence  adduced  on  the  part  of  the 
demurrant,  was  in  conflict  with  that  of  the 
other  party,  as  set  out  in  the  demurrer  to 
evidence,  the  demurrant's  evidence  miist 
be  entirely  disregarded,  and  full  credit 
given  to  the  evidence  offered  by  the  other 
party.  Green  v.  Judith,  5  Rand.  1 ;  Hans- 
brough's  ex'ors  v.  Thom,  3  Leigh  147.  The 
state  of  the  case,  then,  was  to  be  collected 
from  the  evidence  given  for  the  defendant. 
And  upon  that  evidence,  the  case  was  sim- 
ply this — Clopton  was  bound  to  Nicholas  by 
bonds  for  debts  payable  at  a  future  day ;  he 
had  heard  of  Nicholas's  failure,  but  he  had 
no  knowledge  that  Nicholas  had  assigned 
his  bonds  to  any  other  person.  Nicholas 
was  indebted  to  Scott  by  bond,  to  a  less 
amount ;  and  for  the  purpose  of  securing 
the  debt  due  from  Nicholas  to  Scott,  Scott 
gave  an  assignment  of  Nicholas's  bond  to 
Clopton,  expressed  to  be  for  value  re- 

284  ceived,  and*took  Clopton's  obligation 
to  pay  him  the  amount  in  three  in- 
stalments, deferred  for  six  months,  re- 
spectively, after  Clopton's  debts  to  Nicholas 
fell  due.  After  this  bargain  between  Scott 
and  Clopton  was  concluded,  there  was  an 
understanding  between  the  parties,  that  if, 
by  reason  of  any  law  unknown  to  either, 
Clopton  should  fail  in  setting  off  Nicholas's 
bond  assigned  to  him  by  Scott,  against  his 
own  debts  to  Nicholas,  neither  should 
molest  the  other ;  that  is,  Scott  should  make 
no  demand  on  Clopton's  obligation  to  him, 
and  Clopton  none  on  Scott's  contract  of 
assignment.  And  all  this  was  before  notice 
of  Nicholas's  assignment  of  Clopton's  bonds 
to  Morris  and  Bullock.  In  this  transaction, 
he  said,  it  was  difficult  to  see  any  thing 
illegal  or  unfair:  there  was  nothing  unfair 
on  the  part  of  Scott,  unless  it  was  unfair  to 
secure  the  debt  due  him  from  Nicholas,  by 
procuring  the  undertaking  of  Clopton  to 
pay  it,  and  giving  him  indulgence  for  the 
payment,  as  a  motive  and  consideration 
for  the  undertaking;  nothing  unfair  on  the 
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partof  Clopton,  unless  it  was  unfair  in  him 
to  seek  such  indulgence  for  a  debt  from 
Scott,  which  he  was  not  sure  he  could  ob- 
tain from  Nicholas.  Clopton  acquired,  by 
Scott's  assignment,  a  legal  title  in  the  bond 
assigned  to  him.  He  might  certainly  have 
set  off  this  bond  against  his  own  bonds  to 
Nicholas,  if  these  had  remained  in  Nicho- 
las's hands,  and  he  had  brought  suit  on 
.them;  his  right  to  such  discount,  arose  at 
the  time  it  was  assigned  to  him ;  and  Nich- 
olas's assignees  were  bound  to 'allow  the 
same  discount,  since  it  Would  have  been 
good  against  Nicholas — to  allow  all  just 
discounts  against  their  assignor,  before 
notice  of  assignment  given  to  the  obligor. 
1  Rev.  Code,  ch.  125,  J  5,  p.  484.  The  sub- 
sequent understanding, — that,  if  Clopton 
should  not  be  able  to  set  off  the  bond  as- 
signed him  by  Scott,  against  his  own  bonds 
to  Nicholas,  neither  party  **should  molest 
the  other," — nowise  varied  the  case:  it  left 
the  parties,  as  the  witness  Patteson  said, 
where    they    stood  before;    for   Scott 

285  was  responsible  upon  *his  contract  of 
assignment  to  Clopton,    and   Clopton 

was  responsible  on  his  obligation  to  Scott, 
for  equal  amounts,  and  if  Clopton  should 
be  unable  to  effect  the  set-off,  or  otherwise 
to  recover  the  amount  of  the  assigned  bond 
from  Nicholas,  the  two  contracts  would  ex- 
tinguish each  other.  These  equities  of  the 
parties  attached  to  their  respective  con- 
tracts, and  would  have  followed  them  into 
whosoever  hands  they  might  pass.  It  could 
hardly  be  doubted,  that  if  Clopton  had  pur- 
chased Nicholas's  bond  from  Scott,  by  the 
payment  of  the  value  ot  it  in  cash,  at  any 
agreed  rate  of  discount,  the  bond  would 
have  been  his  property,  and  he  might  have 
set  it  off  against  his  own  bonds  to  Nicholas. 
Then,  what  was  the  difference,  in  principle, 
between  paying  the  value  in  cash,  and  giv- 
ing his  obligation  to  pay  it  at  a  future  day? 
The  contract  of  assignment  of  the  bond, 
too,  was  supported  by  valuable  considera- 
tion ;  a  consideration  moving  from  Clopton 
to  Scott,  in  the  undertaking  of  Clopton  to 
pay  Scott  the  amount  at  a  future  day ;  and 
a  consideration  moving  from  Scott  to  Clop- 
ton, in  the  credit  given  him  for  the  money, 
beyond  that  which  he  was  entitled  to  for 
the  debts  he  owed  Nicholas.  In  short,  he 
said*  the  true  and  the  only  question  on  the 
merits,  was,  whether  Clopton  had  a  right 
to  acquire  such  a  set-off  against  his  bonds 
to  Nicholas,  before  notice  of  the  assignment 
of  them?  If  he  had  such  right,  he  had  ex- 
ercised it,  and  that  honestly  and  fairly. 
The  issue  on  the  second  plea,  was  made  up 
by  the  replication  and  rejoinder;  and  it 
was,  whether  the  assignment  of  the  bond 
by  Scott  to  Clopton  was  a  real  and  fair 
transaction,  or  pretended,  fraudulent  and 
collusive?  And  there  was  no  fact  in  evi- 
dence, that  could  warrant  an  inference  that 
the  transaction  was  not  really  in  fact,  what 
it  appeared  to  be  on  its  face,  or  even  a  sus- 
picion of  fraud,  practised  or  intended. 

Johnson,  for  the  appellees,  said,  the  true 

rule,  with  regard  to  demurrers  to  evidence, 

was,  that  the  demurrant  admitted  the  truth 

of  all  his   adversary's   evidence,    and 

286  *all  inferences  of  fact  fairly  deducible 
from  it,  and  waived   all    his  own  evi- 
dence which  was  contradicted  by  that  of  his 


adversary ;  but  he  did  not  waive  such  of  his 
own  evidence  as  was  nowise  contradicted 
by  that  of  the  other  party.  If  he  did,  the 
practice  of  setting  out  the  demurrant's  evi- 
dence as  well  as  the  other  party's,  which 
the  settled  rule  of  practice  in  such  ca&e» 
required,  was  idle  and  nugatory.  The  de- 
murrants  here,  for  example,  would  not  have 
waived  the  evidence  they  offered  of  Clop- 
ton's  bonds  to  Nicholas,  and  Nicholas's  as- 
signment thereof  to  them,  if  those  points 
had  been  put  in  issue ;  for  there  was  no  evi- 
dence on  the  other  side  contrary  to  it.  So* 
it  would  be  found,  that  the  parol  evidence 
adduced  by  the  demurrant,  was  not  contra- 
dicted, in  the  least  particular,  by  the  evi- 
dence offered  by  Clopton  :  the  evidence  of 
one  party  was  perfectly  consistent  with  that 
of  the  other ;  there  was  no  question  which 
was  true  and  which  false;  all  might  be 
true ;  and  the  question  ought  to  be,  what 
was  the  true  state  of  the  case  to  be  collected 
from  the  whole  evidence.  But  he  contended* 
that,  in  truth,  there  was  no  substantial 
variance,  much  less  contrariety,  between 
the  evidence  on  the  one  side  and  the  other 
— that  every  material  fact  stated  by  Clopton 
to  the  plaintiffs'  witnesses,  touching  his 
transaction  with  Scott,  was  fairly,  and  in- 
deed necessarily,  inferrible  from  the  testi- 
mony of  the  witnesses  introduced  for  the 
defendant;  the  only  difference  being,  that 
Clopton  stated  the  circumstances  of  the 
transaction  to  the  plaintiffs'  witnessed* 
somewhat  more  in  de^il  than  it  was  stated 
by  his  witnesses  (or  rather  by  Scott's,  for 
he  was  the  real  defendant).  He  entered 
into  a  minute  examination  of  the  testimony 
to  shew  this.  But,  he  said,  let  the  evidence 
of  Shelton  and  Patteson  be  taken  alone,  and 
construed  with  due  regard  to  the  subject 
matter.  The  debt  which  Nicholas  owed 
Scott  being  jeoparded  by  Nicholas's  failure* 
and  Scott's  object  being  to  secure  it  out  of 
the  debt  which  Clopton  owed  to  Nich- 
olas; and  this  being  communicated 
287  *to  Clopton,  and  he  being  willing  to 
assist  in  the  accomplishment  of  it;  it 
was  agreed  between  them,  that  Scott  should 
assign  the  debt  Nicholas  owed  him  to 
Clopton,  as  for  value  received,  that  he  might 
use  it  as  a  set-off,  if  he  could,  against  the 
debts  he  owed  Nicholas;  and  that  Clopton 
should  give  Scott  his  note  to  pay  him  the 
amount,  if  he  could  effect  the  set-off.  The 
assignment  was  plainly  conditional ;  though 
it  was  absolute  in  form,  and  expressed  to  be 
for  value  received,  and  though  Clopton 's 
assumpsit  to  Scott,  to  pay  him  the  amount 
of  the  bond,  was  also  absolute  on  its  fEice, 
yet  the  contract  was,  in  truth,  that  if  Clop- 
ton could  not  effect  the  set-off,  neither  was 
he  to  have  any  recourse  against  Scott  on 
his  contract  of  assignment,  nor  Scott  any 
recourse  against  him  on  his  undertaking  to 
pay  the  money.  It  was  truly  said  by  the 
appellant's  counsel,  that,  in  that  case,  the 
two  contracts  would  extinguish  each  other. 
And  the  whole  efficacy  of  the  assignment 
of  the  bond,  thus  depending  on  the  condi- 
tion that  it  could  and  should  be  used  as  a 
set-off,  the  question  was,  whether  the  law 
would  step  in  and  perform  the  condition, 
allow  the  set-off,  and  so  make  that  a  real 
and  effectual  contract,  which  otherwise 
would    be  wholly   ineffectual?    Clopton  ac- 
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quired  no  title  to  the  assigned  bond,  by  force 
of  the  assignment  alone ;  his  title  to  it  could 
only  be  perfected  by  the  performance  of  the 
condition  subsequent,  namely,  making  it 
available  as  a  set-off ;  which  he  could  never 
do  but  in  the  action  against  him  on  his 
bonds  to  Nicholas.  This  was  not  a  just  dis- 
count against  Nicholas,  acquired  before 
notice  of  his  assignment  to  the  plaintiffs : 
the  most  that  could  be  said  was,  that  the 
acquisition  had  been  commenced — put  in 
train;  but  it  was  not  complete,  and  it 
never  would  be,  unless  this  court  should 
allpw  the  set-off.  Then,  wa^  the  pur- 
pose a  fair  one,  and  such  as  the  law 
would  aid  the  parties  in  accomplishing? 
Nicholas  had  failed;  he  had  aright,  in  dis- 
posing of  his  effects,  or  any   part  of 

288  them,    to   give   a  pieference  *to   one 
creditor  over  others,    and  the  creditor 

who  should  be  preferred  by  him,  would  have 
a  just  right  to  such  preference;  and  with 
fall  knowledge,  and  indeed  in  contemplation 
of  this,  and  with  the  avowed  purpose  of  se- 
curing Nicholas's  debt  to  Scott,  out  of 
Clopton's  debt  to  Nicholas,  whatever  dis- 
position Nicholas  had  made  or  should  make 
of  that  portion  of  his  effects,  Scott  made  a 
assignment  to  Clopton  of  the  debt  Nicholas 
owed  him,  and  Clopton  took  the  assign- 
ment, to  be  used  as  a  set-off  against  the 
debts  he  owed  Nicholas,  in  order  that  if  the 
set-off  could  be  effected,  the  amount  of  it 
should  be  paid  to  Scott,  instead  of  Nicho- 
las, or  any  creditor  whom  he  should  prefer. 
What  was  this  but  a  contrivance  to  give 
Scott  a  preference  for  satisfaction  out  of 
this  fund,  over  any  creditor  of  Nicholas  to 
whom  he  might  give  the  preference?  to 
anticipate  and  defeat  Nicholas's  right 
to  give  such  preference,  and  any  preferred 
creditor's  just  right  to  such  preference?  He 
said,  a  contrivance  to  defeat  the  just  rights 
of  other  persons,  of  whatever  nature  they 
might  be,  was  fraudulent  in  law ;  therefore, 
this  transaction  was,  in  its  substance  and 
purpose,  fraudulent  and  collusive;  and,  as 
it  could  only  be  perfected, — as  the  condition 
on  which  its  efficacy  depended,  could  only 
be  performed,  by  the  agency  of  the  law,— 
there  was  no  principle  on  which  the  law 
should  lend  its  aid.  The  cause  had  been 
argued  for  the  appellant,  as  if  the  court 
should  look  at  the  outward  form  of  the 
transaction,  and  consider  nothing  but 
Scott's  absolute  assignment  of  Nicholas's 
bond  to  Clopton  for  value  received,  and 
Clopton's  absolute  assumpsit  to  pay  him  the 
amount  at  a  future  day;  though  this  view 
of  the  transaction  was  directly  contrary  to 
the  avowed  purpose  of  the  parties,  and  to 
their  express  understanding.  But  both 
Scott's  contract  of  assignment  to  Clopton 
and  Clopton's  assumpsit  to  Scott,  were  sim- 
ple contracts;  and  the  real  considerations 
on  both  sides,  and  all  the  circumstances, 
were  open  to  examination,  even  at  law. 

289  Indeed,  the  right  of  set-off  *was  in  its 
nature  equitable,   though  the  statutes 

authorized  the  courts  of  law  to  administer 
it.  Scott's  contract  of  assignment  to  Clop- 
ton was  a  mere  nudum  pactum;  there  was 
no  real  consideration  whatever  to  support 
it.  Clopton  had  paid  nothing  for  it:  he 
was  not  bound  by  his  contract,  or  by  the 
law,  to  pay  any  thing  for  it,  unless  the  as- 


signed bond  should  be  available  to  him  as 
a  set-off;  if  it  should  not,  Scott's  contract 
of  assignment,  and  Clopton's  assumpsit  to 
Scott,  would  both  be  merely  void,  since 
neither  party  could  have  any  recovery 
airainst  the  other  on  either  contract.  The 
witness  Mr.  Patteson  understood  this;  the 
parties  understood  and  agreed  to  it.  And  as 
to  the  consideration  moving  from  Scott  to 
Clopton,  in  the  indulgence  given  to  Clopton 
for  payment  of  the  money,  for  six  months 
beyond  the  time  at  which  Clopton's  debts  to 
Nicholas  were  to  fall  due,  and  the  remission 
of  the  interest  for  the  six  months;  that  was 
no  consideration  to  support  Scott's  contract 
of  assignment  to  Clopton,  but,  in  fact,  a 
premium  to  Clopton  to  take  the  assignment, 
and  to  assist  in  the  contrivance  for  securing 
the  debt  Nicholas  owed  Scott.  If  Clopton 
had  never  told  the  plaintiffs'  witnesses  so, 
yet  it  would  result  plainly  from  the  account 
of  the  transaction  given  by  the  defendant's 
witnesses,  that  the  defence  of  this  set-off, 
was  not  Clopton's  defence,  but  Scott's;  that 
Clopton  could  not  lose,  if  the  defence  failed ; 
that  Scott  alone  could  gain,  if  the  defence 
succeeded.  The  court  had  only  to  decide, 
whether  Scott's  claim  against  Nicholas 
could  be  set  off  by  Clopton  in  this  action,  for 
Scott's  benefit,  or  rather  by  Scott  in  Clop- 
ton's name?  And  as  the  attempt  was  in  its 
substance  unjust,  so  it  was  wholly  irregular 
in  practice:  for  the  defendant's  plea  was 
payment  to  Nicholas,  without  notice  of  his 
assignment  to  the  plaintiffs;  not  a  plea  of 
set-off,  or  of  payment,  with  notice  of  the 
particulars  of  payment  or  of  set-off,  as  the 
statute  required,  1  Rev.  Code,  ch.  128,  {  87, 
p.    510.     Yet   the    attempt   was   to  prove  a 

set-off. 
290         *Stanard,    in    the    reply,    said    the 

notice  of  set-off  required  by  the  stat- 
ute, was  waived  by  the  plaintiffs'  replica- 
tion, which  distinctly  admitted  notice  of 
the  intended  set-off,  and  the  precise  nature 
of  it. 

BROCKENBROUGH,  J.,  stated  the  plead- 
ings, and  the  evidence  of  both  parties  set 
out  in  the  demurrer,  and  then  said — The 
law  as  to  demurrers  to  evidence  may  now 
be  considered  as  fully  settled  by  the  cases 
cited  at  the  bar,  of  Green  v.  Judith,  and 
Hansbrough's  ex'ors  v.  Thom.  The  prac- 
tice of  inserting  in  the  demurrer,  the  evi- 
dence as  well  of  the  demurrant  as  of  the 
party  demurred  to,  is  too  well  established 
to  be  now  shaken :  but  the  demurrant  waives 
all  evidence  on  his  own  part,  that  conflicts 
with  that  of  the  other  party ;  he  admits  the 
evidence  of  his  adversary  to  be  true,  and 
admits  all  inferences  of  fact  that  may  be 
reasonably  and  fairly  deduced  from  that 
evidence ;  and  submits  it  to  the  court  to  de- 
duce such  fair  and  reasonable  inferences. 
He  thus  gives  every  advantage  to  the  evi- 
dence of  his  adversary;  but  still,  if  there  is 
any  part  of  his  own  evidence  which  does 
not  conflict  with  that  of  the  other  party, 
nor  with  the  fair  and  reasonable  inferences 
from  it,  the  demurrant's  evidence  will  be 
duly  estimated  by  the  court  in  rendering  its 
judgment.  Let  us  test  this  case  by  these 
principles. 

The  plaintiffs  gave  in  evidence  the  three 
bonds  on  which  the  suits  were  brought, 
with  the  indorsement   on  each  of  the  name 
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of  Nicholas  the  obligee,  whose  hand-writ- 
ing they  proved;  they  also  proved,  that  on 
the  24th  August  1819,  a  written  notice  was 
delivered  to  Clopton,  the  obligor  in  those 
bonds,  that  they  had  been  regularly  trans- 
ferred by  assignment  to  the  plaintiffs,  in 
whose  possession  they  then  were.  So  far, 
the  evidence  of  the  plaintiffs  was  proper  to 
shew  their  title  to  recover,  and  being  in  no 
manner  in  conflict  with  the  evidence  of  the 
defendant,  was  entitled  to  full  weight. 
291  Whether  the  •rest  of  the  plaintiffs' 
evidence,  that  of  their  witnesses, 
Dupuy,  Poindexter,  Yancey  and  Pry  or,  was 
in  conflict  with  the  evidence  of  the  defend- 
ant, I  shall  presently  consider. 

The  defendant,  to  support  his  plea,  that 
Clopton  had  paid  the  debt  to  Nicholas,  be- 
fore notice  of  Nicholas's  assignment  to  the 
plaintiffs, — offered  in  evidence,  as  a  set-off, 
the  bond  executed  by  Nicholas  to  Scott  for 
2247  dollars  &c.  and  proved  the  assignment 
of  that  bond  by  Scott  to  Clopton,  thirteen 
days  before  notice  was  given  him  of  Nich- 
olas's assignment  of  Clopton 's  bonds  to  the 
plaintiffs.  This  evidence  of  set-off  would 
probably  not  have  been  admissible  under 
the  plea  of  payment,  without  an  account 
filed  with  the  plea  stating  the  nature  and 
particulars  of  the  set-off,  so  as  to  give  the 
plaintiffs  full  notice  of  it,  according  to  the 
statute,  but  for  the  replication,  which  shews 
that  the  plaintiff  had  full  notice  of  its  char- 
acter, and  its  amount,  and  therefore  dis- 
pensed with  the  filing  of  it,  or  rather 
admitted  that  it  was  filed. 

Further  to  prove,  that  the  set  off  so  offered 
was  a  genuine  one,  and  that  the  bond  from 
Nicholas  to  Scott  set  forth  in  the  replication 
was  bona  fide  and  for  valuable  considera- 
tion, and  not  for  collusion  and  fraud,  as- 
signed by  Scott  to  Clopton,  before  notice  of 
Nicholas's  assignment  of  Clopton 's  bonds 
to  the  plaintiffs,  the  evidence  of  Shelton 
and  Patteson  was  introduced  by  the  defend- 
ant; and  the  evidence  of  these  witnesses  is 
admitted  by  the  demurrant  to  be  true.  And 
what  does  it  prove?  That  Clopton,,  before 
he  had  notice  of  Nicholas's  assignment  to 
the  plaintiffs,  took  an  assignment  from 
Scott  of  Nicholas's  bond  to  him ;  and  that 
he  gave  his  own  obligation  to  Scott  for  it. 
Did  no  valuable  consideration  pass  between 
them?  Yes:  Clopton  gained  the  time  of  &ix 
months,  on  each  of  the  payments  which  he 
bound  himself  to  make  to  Scott,  in  satisfac- 
tion of  Scott's  assignment  to  him.  Was 
this  a  contrivance,  between  them,  to  defraud 
the  plaintiffs  of  a  part  of  their 
292  ♦debt,  by  obtaining  a  set-off  for  the 
benefit  of  a  third  person?  It  could 
not  be  intended  to  defraud  the  plaintiffs, 
because  the  parties  did  not  know  that  the 
plaintiffs  held  Clopton *s  bonds.  Nor  can  it 
be  fairly  inferred,  that  there  was  a  design 
to  defraud  any  one.  Clopton  gained  to  him- 
self an  advantage,  by  purchasing  the  bond 
from  Scott ;  and  this  negatives  the  position, 
that  his  intention  was  to  benefit  Scott  at 
the  expense  of  others.  If  it  were  doubtful 
whether  such  was  the  intention,  the  court 
ought  not  to  infer  such  fraudulent  design 
against  the  opinion  of  two  intelligent  men, 
witnesses  to  the  transaction,  and  who  are 
admitted  by  the  plaintiffs  to  have  told  the 
truth.     I  conclude,  then,    that   the   assign- 


ment by  Scott  to  Clopton,  was  a  bona  fide 
transaction,  and  that  the  latter  became 
thereby  the  real  owner  of  Nicholas's  bond 
to  Scott,  and  had  a  right  to  set  it  off  against 
the  plaintiffs'  demand. 

There  are  some  parts  of  the  evidence  of 
Dupuy  and  Yancey,  the  witnesses  of  the 
plaintiffs,  which  do  conflict  with  the  testi- 
mony of  Shelton  and  Patteson ;  not  as  to 
the  transaction  when  it  occurred,  but  aris- 
ing from  the  declarations  of  Clopton  at  a 
posteriour  period.  I  refer,  more  especially, 
to  that  part  of  Yancey's  evidence,  in  which 
he  states  that  Clopton  told  him,  he  did  not 
consider  the  suits  as  his  suits,  but  Scott's; 
and  that  he  should  insist  on  Scott's  em- 
ploying counsel  to  defend  them,  to  pay 
costs,  and  manage  them  as  his  own,  for  he 
should  have  nothing  to  do  with  them.  Bat 
we  are  bound  to  disregard  that  evidence, 
because  it  is  in  conflict  with  that  which 
the  plaintiffs  have  admitted  to  be  true.  If 
they  had  not  withdrawn  the  subject  from 
the  consideration  of  the  jury,  it  is  possible, 
nay  it  is  probable,  that  that  tribunal  might, 
on  weighing  the  evidence  on  both  sides, 
have  decided  that  it  was  a  collusive,  and 
not  a  bona  fide  transaction ;  it  might  have 
rightly  so  decided ;  and  if  so,  this  is  an- 
other instance,  added  to  that  of  Green  v. 
Judith,  of  the  hazard  and  danger  of  a  de- 
murrer to  evidence. 
293  *I  think  the  judgment  should  be  re- 

versed, with  costs;  and  a  judgment 
entered  for  the  appellees  for  the  balance 
due  them,  after  deducting  the  amount  of 
the  set-off,  with  the  costs  of  the  appellees 
in  the  circuit  court. 

CARR,  J.  The  settled  rule,  with  respect 
to  demurrers  to  evidence,  is,  that  the  court 
must  reject  all  conflicting  evidence  on  the 
part  of  the  demurrant,  take  for  true  all  the 
evidence  demurred  to,  and  draw  all  infer- 
ences from  it,  which  a  jury  might  ftiirly 
('raw.  We  are  to  take  the  facts  proved  by 
the  evidence  of  the  defendant,  without  re- 
garding any  countervailing  evidence  ad- 
duced by  the  demurrant.  The  question  is, 
whether  the  bond  of  Nicholas  assigned  by 
Scott  to  Clopton,  was  a  good  discount 
against  Clopton 's  bonds  to  Nicholas,  in  the 
hands  of  the  plaintiffs,  his  assignees?  The 
transaction  between  Scott  and  Clopton, 
took  place  several  days  before  notice  of 
Nicholas's  assignment  to  the  plaintiffs  was 
given  to  Clopton ;  and  if  it  vested  in  Clop- 
ton a  right  to  the  assigned  bond,  there  can 
be  no  doubt  that  it  was  a  good  discount, 
both  under  the  plain  words  of  the  statute, 
and  according  to  numerous  decisions  of  this 
court.  Scott's  assignment  to  Clopton  was 
absolute,  and  it  purports  to  be  for  valuable 
consideration ;  and  a  valuable  consideration 
was  in  fact  given  for  it,  in  the  written  as- 
sumpsit of  Clopton  to  Scott,  though,  I  pre- 
sume, this  last  fact  is  matter  of  no  moment, 
in  the  question  of  set-off ;  for  though  it  had 
been  given  to  the  assignee,  the  bond  in  his 
hands  would  be  equally  biding  on  the 
obligor,  and  equally  a  discount  against  his 
own  bond  to  the  obligor.  But  the  subse- 
quent understanding  and  agreement  are 
said  to  vary  the  case.  They  certainly  could 
not  affect  the  power  of  the  assignee  over 
the  bond :  he  might  have  sold  it,  destroyed 
it,  assigned  it  away ;  and,    in   either   case. 


402 


6  LEIQH 


Ci^pton's  Adm'r  v.  Morris  and  Another. 


294-297 


must  have  acconoted  for  it  under  his  written 

promise.     Many  of  our  cases   decide,    that 

the  assig^nee  of  a  bond  is  in  no  better 

294  situation    than    the  obligee,  *in  case 
of   any    discount   or  equity  affecting 

him.  If  Nicholas  himself  had  sued  on  these 
bonds  of  Clopton,  and  Clopton  had  offered 
this  discount,  could  he  have  resisted  it?  I 
cannot  see  on  what  possible  ground.  The 
amount  of  the  subsequent  agreement,  was 
merely,  that  if  by  any  law  unknown  to  the 
parties,  the  assignment  should  be  pro- 
nounced invalid,  Clopton  should  not  be  ex- 
posed to  a  double  payment.  But  there  was 
no  such  law;  this  subsequent  understanding 
was  perfectly  nugatory,  and  could  have  no 
effect,  to  invalidate  the  assignment.  It 
was  founded  in  the  caution  and  ignorance 
of  the  parties.  They  intended,  the  one  to 
sell  and  the  other  to  buy  the  bond,  with 
the  express  view  of  setting  it  off  against 
the  debt  for  which  Clopton  had  given  his 
bonds  to  Nicholas,  knowing,  at  the  same 
time,  that  Nicholas  had  failed,  and  that 
this  was  the  only  mode  in  which  the  bond 
could  be  *  made  available.  But  although 
they  knew  that  no  notice  had  been  at  that 
time  given  to  Clopton,  of  any  transfer  of 
his  bonds  by  Nicholas,  they  did  not  know, 
but  there,  might  be  something  else,  some 
matter  of  fact  or  law,  which  might  render 
the  assignment  invalid ;  and  they  provided 
for  that  event ;  a  provision  wholly  idle,  both 
because  the  assignment  was  good  and  law- 
ful, and  because  if  it  had  not  been,  the  law 
made  the  very  provision,  which  the  parties 
undertook  to  make.  I  think  the  judgment 
should  be  reversed,  and  entered  for  the  de- 
fendant on  the  demurrer. 

CABELL,  J.  I  am  of  the  same  opinion. 
The  real  issue  between  the  parties  was, 
whether  the  bond  of  Nicholas  to  Scott  was 
actually  and  bona  fide  assigned  by  Scott  to 
Clopton,  before  the  latter  had  notice  of  the 
assignment  of  Clopton's  bonds  to  the  plain- 
tiffs? I  shall  not  go  into  a  minute  exami- 
nation of  the  evidence  of  the  defendant  set 
out  in  the  demurrer.  I  am  satisfied,  beyond 
a  doubt,  that  that  evidence,  unopposed  by 
the  evidence  of  the  plaintiffs,  proves 

295  an    actual,    absolute  *and    bona    fide 
assignment  to    Clopton,   of   the  bond 

executed  by  Nicholas  to  Scott,  before  notice 
of  the  assignment  of  Clopton's  bonds. 
And  if  there  be,  in  the  plaintiffs'  evidence, 
any  thing  calculated  to  make  a  different 
impression,  that  evidence  being  contrariant 
to  the  evidence  of  the  defendant,  must  be 
<lisregarded,  according  to  the  established 
law  in  relation  to  demu|^rers.  In  every  ac- 
tion by  the  assignee  of  a  bond,  the  defend- 
ant is  allowed  to  avail  himselt,  by  way  of 
discount,  of  every  right  acquired  before 
notice  of  the  assignment,  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  the  bond 
had  not  been  assigned,  and  as  if  the  action 
had  been  in  the  name  and  for  the  benefit  of 
the  obligee.  Now,  if  this  action  had  been 
brought  by  Nicholas  himself,  and  for  his 
own  benefit,  no  one,  I  think,  could  doubt, 
but  that,  on  the  evidence  adduced  by  the 
defendant,  the  judgment  ought  to  have  been 
in  his  favour. 

BROOKE,  J.,  concurred. 

TUCKER,  P.  Upon  looking  into  this 
record,  I  think  the  question  arising  out   of 


it  lies  within  a  very  narrow  compass.  On 
the  one  hand,  it  is  beyond  question,  that 
the  assignee  must  allow  all  just  discounts, 
not  only  against  himself,  but  against  the 
assignor  before  notice  of  the  assignment 
was  given  to  the  defendant.  On  the  other 
hand,  it  is,  I  think,  equally  clear,  that  dis- 
counts mean  counter  demands  of  the  de- 
fendant himself  against  the  plaintiff;  that 
they  do  not  embrace  demands  of  third  per- 
sons against  him,  and  that  such  demands 
are  not  within  the  meaning  of  the  statute. 
Therefore,  where  the  defendapt  offers  a  dis- 
count of  a  bond  or  note  of  the  assignor  to 
a  third  person,  he  must  shew  that  he  is  the 
owner  of  that  bond  or  note ;  and  without 
such  ownership,  he  cannot  be  entitled  to 
the  discount;  for  without  It,  he  could  not 
maintain  an  action ;  and  a  set-off  or  dis- 
count is  but  a   substitute  or  a   cross 

296  action.     *Indeed,  without   the  owner- 
ship, payment  to  the   party  claiming 

the  discount,  would  be  no  discharge,  as 
against  the  real  owner;  and,  whether  the 
payment  be  in  cash,  or  in  a  credit  by  way 
of  discount,  the  obligor  in  the  discounted 
note  would  be  equally  exposed  to  the  action 
of  the  owner,  notwithstanding  the  discount 
or  payment  to  the  other  party.  Then,  the 
only  question  is,  whether  Clopton  or  Scott 
was  the  real  owner  of  the  bond  of  Nicholas 
to  Scott,  which  purports  to  have  been  as- 
signed to  Clopton,  about  thirteen  days  be- 
fore Clopton  received  notice  of  Nicholas's 
assignment  of  his  bonds  to  the  plaintiffs? 

I  cannot  perceive  any  reasonable  ground 
to  doubt,  that  Clopton,  by  that  assignment, 
became  he  owner  of  the  bond.  There  was 
an  express  assignment  made  by  Scott  to 
him,  which  passed  the  ownership,  whether 
we  consider  it  the  legal  or  equitable  title. 
Scott  could  never  set  up  the  legal  title  (if 
he  retained  it,  according  to  the  case  of  Gar- 
land V.  Richeson,  4  Rand.  266,  to  which  de- 
cision I  refer,  though  my  reason  has  never 
been  convinced  by  it)  against  the  person  to 
whom  he  had  actually  assigned  for  a  valu- 
able consideration;  and  the  obligation 
given  to  Scott  by  Clopton  was  a  valuable 
consideration.  If,  therefore,  Clopton  had 
assigned  over  to  another,  Scott  would  have 
been  bound;  so,  if  Nicholas  had  paid  the 
money  to  Clopton,  Scott  would  have  been 
barred ;  or  if  Clopton  as  assignee  had  sued 
Nicholas,  the  judgment  would  have  been  a 
bar  to  any  subsequent  claim  of  Scott.  So 
too,  upon  the  plea  by  Nicholas  of  no  as- 
signment by  Scott  to  Clopton,  it  is  obvious, 
the  evidence  in  this  record  would  have  neg- 
atived the  plea,  there  having  been  an  actual 
assignment  for  valuable  consideration.* 
Nor,  in  this  view  of  the  subject,  does  it 
make  any  difference,  that  it  was  understood 
that  Clopton  might  return  the  bond,  if  he 
could  not  get  the  discount ;  for  this  is  not 
only  what  the  law  would  in  effect  have  de- 
clared,   without  the    agreement,    but 

297  moreover,  *it  was  a   privilege    given 
to  him  which  he  might  waive,  and  the 

existence  of  which,  for  that  reason,  could 
not  impair  his  complete  ownership  of  the 
property.  Clopton,  then,  was  the  owner  of 
the  property.  He  had  a  complete  title  to 
demand  payment  from  Nicholas,  and  had 
Nicholas  sued  him,  would  have  had  a  com- 
plete  right   to   set  off  this  demand  in  tha^ 
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suit.  And  if  so,  he  had  the  same  right  to 
set  it  off  against  the  plaintiffs'  demand,  as 
he  obtained  the  complete  right  to  the  set-off 
before  notice  of  the  assignment. 

The   objection,     however,    seems    to    be, 
that,    as    in    the  event  of  his  failing  to  get 
the  discount,    he   might  return  the  bond  to 
Scott,  Scott    was    still   interested,    and    he 
was  not  so.     But  Scott  would  have  been  in- 
terested, independent  of  this  agreement ;  for 
as    he   did  not  assign  without  recourse,  he 
was  liable  as  assignor.     If,   therefore,    the 
existence  of  an   interest   in    the   assignor, 
would  be  fatal  to  the  discount,  no  defendant 
could  avail  himself  of  an  assigned  bond  by 
way   of   discount,   unless  he  took  the  bond 
without    recourse;    a    proposition    which,  I 
presume,   will  not   be  contended  for.     And 
as  to  the  supposition   that   Clopton  was  not 
interested,  that  is  negatived   by  the  trans- 
action.    He  was  to  pay  full  value,  it  is  true, 
and  he  has  not  yet  paid   up  the   considera- 
tion.    But  in  case  the  discount  was  allowed, 
he  was  to  get   time;  and  *4ime  is  money'* 
in  the  eye  of  the  law,  as   well  as  in  the  es- 
timation of  the  sage.     Forbearance  to  sue, 
is   a    sufficient  consideration  to  support  an 
assumpsit ;  for  the   forbearance   may  be  an 
inconvenience  or  risque  to  the  creditor,  and 
is  generally   an   advantage   to  the   debtor; 
and    these   are   ample   considerations.      In 
this   case,    Clopton's  interest  was  deep  and 
direct.     If  the   discount   was    not   allowed, 
there  would  be  an  instant  judgment  against 
him    for   his   whole   debt.     If   the  discount 
was     allowed,     that    judgment     would    be 
avoided,    and   he    would    be  only  bound  to 
Scott    for   payment    in    easy    instalments. 
The  nrst  might  bring  inevitable  ruin 
298      *to  his  affairs;  the  last  would  relieve 
him  from  a   destructive  pressure,  and 
enable  him  to  pay  off  his  debt  without  dis- 
tress.    Is  not  this  an   interest?    Would  not 
this    be   a   profit  to  Clopton?    And  shall  he 
be  compelled  to   relinquish  it?    Shall  he  be 
deprived  of  it,  when  he  purchased  it  before 
notice    of   the  assignment  to  the  plaintiffs? 
Had  he  actually  paid  the  consideration,  had 
he    purchased  the  bond   at  a  large  discount 
from  Scott,  I  presume,  it  would  not  be  con- 
tended, that  he   should    be   denied   his  dis- 
count,   when    he  procured    the   assignment 
prior  to  notice.     The  statute   was  intended 
to    protect    and    preserve    the    rights    of   a 
debtor,    who  purchases  fairly  before  notice 
of   assignment.     But    it   does  not  protect  a 
right  or  interest   of  one  description,  more 
than  another.     It  protects   the  defendant's 
right    in    this  case,    to  have  the  benefit  of 
his   contract   with   Scott  for  time,  as  much 
as    it  would  have  protected  his  right  to  the 
money,  had  he  actually  paid  up  to  Scott  the 
consideration    money    for   the  assignment. 
As   to   the  alleged  fraud,  and  want  of  bona 
fides,  I  see  nothing  of  it. 

Judgment  reversed ;  and  judgment  entered 
for  the  appellees,  for  the  debts  in  the  dec- 
larations demanded,  to  be  discharged  by 
the  payment  of  990  dollars,  with  interest 
&c,  that  being  the  balance  of  the  debt  due 
by  Clopton  on  his  bonds  to  Nicholas  as- 
signed to  the  appellees,  after  discounting 
therefrom  the  amount,  with  interest,  of 
Nicholas's  bond  to  Scott  assigned  to  Clop- 
ton. 
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April,  1886,  Richmond. 
(Absent  BaocKXNBBouGH,  J.) 

Bxecntort  and  Admlnlftratora-PenoiMd  JadgMwit*— 
AppMl— Appeal  Bond.t-iQ  an  action  aarainst  an 
executor,  Judgment  is  entered  against  him  per- 
sonally, instead  of  de  bonis  testatoris:  though  the 
judgment  be  plainly  erroneous,  yet  If  the  execu- 
tor pray  an  appeal  or  supersedeas,  it  can  only  be 
allowed  him  upon  his  giving  an  appeal  bond  with 
surety. 

SupersedMS  —  DismlsMa- Laches.  — A  supersedeas 
is  allowed  by  this  court,  without  requiring  a 
supersedeas  bond,  when  one  ou^ht  to  have  been 
required,  and  the  cause  is  docketed  without  ob- 
jection :  this  is  not  ffood  cause  to  dismiss  the  super- 
sedeas, on  motion  made  after  lapse  of  six  year» 
from  the  time  of  awarding  It 

Same-SUtiite  of  Umltattonai-Case  at  Bar  -Petition 
is  presented  to  this  court,  prayinr  writs  of  super- 
sedeas to  two  distinct  final  orders  of  a  circuit 
court,  in  one  cause:  and  the  court  allows  the 
supersedeas  to  one  of  the  orders,  without  any 
notice  of  the  prayer  for  the  supersedeas  to  the 
other,  thouffh  it  Is  plainly  erroneous:  Hbld. 
the  petitioner  had*  a  rifirht  to  the  Judgment  of 
the  court,  on  both  the  prayers  of  his  petiUon: 
and  as  the  court  omitted  to  give  judgment  on  one 
of  them,  it  is  not  too  late  to  award  the  superse- 
deas, after  five  years,  the  limitation  to  the  writ, 
has  elapsed,  the  omission  havinfir  been  owine  to 
the  inadvertence  of  the  court,  not  to  the  fault  of 
the  petitioner;  dissentiente  Tuokkb.  P. 

Porelffii  Bxecutora— Juiisdictloii  against— QiMere.S— 
Whether  a  North  Carolina  executor  being  In  Vlr- 
ffinia,  can  be  sued  here  for  a  debt  of  his  testator^ 


^Executors  and  AdmlnUtrators— Peraonal  indgniort. 

-  A  personal  judgment  or  decree  acrainst  an  execu- 
tor or  administrator,  or  administrator  ds  banU  mm. 
who  is  sued  in  his  representative  character  only.  Is 
faUUy  erroneous.  Jones  v.  Reid,  12  W.  Va.  870.  cit- 
ing Spotswood  V.  Price,  8  H.  ft  M.  123;  Humphreys  v. 
West  8  Rand.  616;  Puoh  v.  Jones,  6  LHoh  290:  Wills  t. 
Dunn,  6  Gratt  884.  See  monoflraphic  note  on  "Exec- 
utors and  Administrators*'  appended  to  Rosser  ▼. 
Depriest  5  Gratt  6. 

tAppeal  by  Bxecutors-Wben  Appeal  BmmI  Reqaired» 
and  WhenNot-See/oo^»o<eto  M'Cauley  ▼.  Griflln. 
4  Gratt  9.  The  principal  case  is  cited  and  approved 
in  Erskine  v.  Henry,  6  Leigh  882.  See  monographic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  5  Gratt  6. 

Appeal-Appeal  Bond-Motioa  to  Dtanlsa- Laches- 
Waiver— See  foot-note  to  Johnston  v.  Syme.  8  CaU  SfiS. 
The  principal  case  is  cited  and  approved  in  Va.  F-  ft 
M.  Ins.  Co.  v.  New  York,  etc.,  Co.,  96  Va.  617.  28  S.  B. 
Rep.  888.  See  monogr|iphic  note  on  '"Appeal  and 
Error"  appended  to  Hill  v.  Salem  and  Pepper's 
Ferry  Turnpike  Co.,  1  Rob.  288. 

tSupersedeas-SUtute  of  Umltatloos.-See  footnoU 
to  Overstreet  v.  Marshall,  8  Call  192.  The  principal 
case  is  cited  and  approved  in  Williamson  v.  Oayle,  4 
Gratt  186;  James  River  ft  K.  Co.  v.  Little  John.  18 
Gratt  74. 

SPorelini  Executor -Jurisdictloo  against— The  prin- 
cipal case  Is  cited  in  Tunstall  v.  Pollard.  11  X.eigb 
25.  In  that  case.  Tucker.  P..  delivering  the  opinion 
of  tbe  court  said :  "I  am  of  the  opinion,  that  an  exec- 
utor who  has  qualified  and  received  assets  in  a 
foreign  country,  and  has  brought  them  into  this 
jurisdiction;  is  liable  to  be  sued  and  to  be  compelled 
to  account  here,  although  he  never  has  qualified  as 
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Assumpsit,  in  the  county  court  of  Meck- 
lenburg, bj  James  Jones  against  Robert 
Jones  executor  of  Eaton  Pugh,  upon  prom- 
ises of  the  testator.  The  defendant  pleaded 
in  abatement  to  the  jurisdiction,  that  the 
-cause  of  action  arose  in  the  county  of  North- 
ampton, North  Carolina,  and  not  in  Meck- 
lenburg, Virginia,  and  so  not  within  the 
jurisdiction  of  the  court,  and  that  his  tes- 
tator never  resided  in  Mecklenburg,  or 
within  the  jurisdiction  of  the  court,  and 
no  process  was  ever  sued  out  against  the 
testator  in  his  lifetime  or  the  defendant 
since  his  death,  in  North  Carolina,  where 
they    both     resided.      The     plaintiff 

300  ^demurred  to   the  plea,  and  the  court 
sustained  the  demurrer.     The  defend- 
ant then  pleaded  the  general  issue. 

A  long  litigation  ensued.  There  were 
several  trials  without  effect,  the  jury  not 
ag^reeing  in  a  verdict.  The  cause  was  then 
referred  to  arbitrators,  and  stdod  upon  the 
order  of  reference  for  several  years.  At 
length,  the  order  of  reference  was  set  aside, 
and  the  cause  continued  for  trial  at  a  future 
term;  and  at  the  same  term,  after  the  con- 
tinuance was  entered,  the  defendant  offered 
a  new  plea  in  bar,  *Uhat  he  had  never  t;iken 
administration  of  his  testator  Pugh's  estate, 
and  was  not  executor,  in  Virginia."  The 
court  refused  to  admit  this  plea;  to  which 
the  defendant  filed  a  bill  of  exceptions, 
stating  a  history  of  the  proceedings ;  and 
then  stating  further,  that  th?  cause  had  been 
«o  long  pending  in  that  court,  that  if  an 
action  were  now  brought  by  the  plaintiff 
against  the  defendant  for  the  same  cause, 
in  North  Carolina,  where  the  defendant 
resided,  it  would  be  barred  by  the  statute 
of  limitations  of  that  state;  that  the  de- 
fendant had  consented  to  refer  the  cause  to 
arbitrators,  by  submission  in  writing  signed 
by  himself  as  executor  of  Pngh ;  and  that 
be  had,  as  executor  of  Pugh,  brought  a  suit 
against  the  plaintiff  in  the  circuit  court  of 
Idecklenburg ;  and,  therefore,  the  court  re- 
jected the  plea ;  to  which  the  defendant  ex- 
•cepted. 

Upon  the  trial  of  the  general  issue,  at  a 
subsequent  term«  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury,  that 
if  it  should  find  that  the  defendant  never 
•qualified  as  executor  of  Pugh,  in  Virginia, 
the  plaintiff  could  not  maintain  this  action 
against  him  in  that  character;  which  in- 
struction the  court  refused  to  give,  and 
the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff 

for  312  dollars  with  interest  Ac.     The  court, 

on  the  motion  of  the  defendant,    granted  a 

new   trial   upon   payment  of  costs.     At  the 

next  term,  the  court,  on  the  plaintiff's 

301  motion,  *set   aside   the   order  for  the 
new  trial,  because   the  costs   had  not 

been  paid;  and  then  proceeded  to  enter 
judgment  on  the  verdict,  against  the  de- 
fendant, generally,  not  to  be  levied  dc  bonis 
testatoris.  From  this  judgment,  the  de- 
fendant prayed  an  appeal  to  the  circuit 
court,  which  the  county  court  allowed  him, 
without  requiring  bond  and  security  for 
prosecuting  the  appeal. 


«xecotor  in  Virginia,  and  altbouffta  be  may  have 
received  no  assets  here."  See  moDOflraphic  noto  on 
**£xecator8  and  Administrators**  appended  to 
Bosser  ▼.  Depriest  5  Oratt.  0. 


At  September  term  1828  of  the  circuit 
court,  a  motion  was  made  by  the  appellee, 
to  dismiss  the  appeal,  because  it  was  im- 
properly allowed  by  the  county  court  with- 
out requiring  the  appellant  to  give  an 
appeal  bond,  according  to  law ;  and  the  ap- 
peal was,  for  that  reason,  dismissed. 
Pugh's  executor  then  moved  the  circuit 
court  (ore  tenus)  to  allow  him  a  supersedeas 
to  the  judgment  of  the  county  court;  which 
motion  the  circuit  court  overruled. 

In  October  1828,  Pugh's  executor  presented 
a  petition  to  this  court,  praying  writs  of 
supersedeas  to  the  orders  of  the  circuit 
court,  one  to  that  whereby  the  appeal  al- 
lowed him  by  the  county  court  was  dis- 
missed, and  another  to  that  denying  him 
the  supersedeas  he  asked  to  the  judgment 
of  the  county  court.  This  court,  as  it  ap- 
peared by  the  entry  on  the  order  book, 
allowed  the  supersedeas  as  to  the  order  of 
the  circuit  court  dismissing  the  appeal,  and 
this  without  requiring  a  supersedeas  bond«; 
but  it  said  nothing  as  to  the  order  of  the 
circuit  court,  denying  the  supersedeas. 
This  omission,  whether  intentional  or  in- 
advertent, was  at  first  overlooked,  and  the 
cause  was  argued  as  if  the  supersedeas  had 
been  allowed  to  both  the  orders  of  the  cir- 
cuit court. 

In  the  argument,  Johnson  for  the  plain- 
tiff in  error,  shewed,  that  the  judgment  of 
the  county  court  was  clearly  erroneous,  in 
being  rendered  against  the  defendant  ex- 
ecutor of  Pugh,  generally,  instead  of  being 
de  bonis  testatoris ;  and  that,  therefore,  the 
circuit  circuit  court  erred  in  refusing 
the  supersedeas  to  the  judgment  of  the 
302  *county  court.  And  Stanard,  tor 
the  defendant  in  error,  maintained, 
that  the  county  cqurt  erred  in  allowing  an 
appeal  from  its  judgment,  without  requir- 
ing an  appeal  bond,  since  the  judgment  be- 
ing against  the  executor  de  bonis  propriis, 
whether  it  was  right  or  wrong,  the  court 
could  not  allow  an  appeal  from  it,  without 
requiring  an  appeal  bond;  and,  therefore, 
that  the  order  of  the  circuit  court  dismissing 
the  appeal  was  right.  And  he  insisted, 
that  the  supersedeas  allowed  by  this  court, 
likewise,  ought  now  to  be  dismissed,  as 
having  been  improvidently  awarded,  with- 
out requiring  a  supersedeas  bond.  But  the 
main  point  of  debate  at  the  bar,  was  not 
decided  by  the  court :  namely,  whether,  sup- 
posing the  special  plea  in  bar  offered  by  the 
defendant  and  rejected  by  the  county  court, 
not  a  simple  plea  of  ne  unques  executor,  but 
(as  it  was  certainly  intended)  a  plea  that 
the  defendant,  being  an  executor  duly  qual- 
ified in  North  Carolina,  had  never  qualified 
in  Virginia,  that  plea  was  a  good  defence 
to  the  action?  in  other  words,  whether  an 
action  will  lie  in  Virginia,  for  a  debt  of  the 
testator,  against  the  executor  qualified  in  a 
court  of  probat  of  another  state? 

CARR,  J.  We  are  to  say,  whether  the 
circuit  court  erred,  either  in  dismissing  the 
appeal  allowed  by  the  county  court,  or  in 
refusing  the  supersedeas  asked  for?  As  to 
the  first,  I  think  there  was  no  error.  The 
law  is  general  and  positive,  that  before 
granting  an  appeal  the  party  praying  it 
shall  give  bond  and  security  &c.  Nor  is  it 
in  contravention  of  this  law,  that  executors 
or  administrators,  against  whom  there  is  a 
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judgment,  arc  permitteil  to  appeal  without 
giving  bond.  This  is  allowed,  because  they 
have  already  given  a  general  bond  with  se- 
curity, which  will  cover  the  appeal:  but 
this  exception  extends  only  to  those  cases 
which  will  be  covered  by  the  general  bond ; 
and  the  case  before  us  is  clearly  not  of  that 
class.     With  respect  to  the  motion  for 

303  the  *supersedeas,  it  will  be  observed, 
that    it  was  made  after  the  dismissal 

of  the  appeal,  and  before  any  appeal  was 
taken  from  that  order.  We  see  no  petition, 
nor  certificate  of  counsel,  which  the  statute 
requires.  But  these,  I  presume,  were  waived 
by  the  court,  as  the  ^motion  was  in  open 
court,  and  on  hearing  of  counsel  on  both 
sides.  Such  hearing  would  certainly  put 
the  court  as  fully  in  possession  of  the 
grounds  on  which  the  motion  rested,  and 
the  opinion  of  counsel,  as  a  petition  and 
certificate.  And  the  question  is,  ought  the 
court  to  have  granted  the  supersedeas?  In 
other  words,  had  the  county  court  erred  in 
its  judgment?  It  is  most  clear,  that  it  had : 
it  had  given  a  personal  judgment  against  a 
defendant,  who  was  declared  against  as  ex- 
ecutor, and  had  pleaded  as  executor ;  the 
sole  issue  being  whether  his  testator  had 
assumed.  This  was  palpably  erroneous, 
mischievous  and  oppressive.  Upon  this 
ground,  then,  I  am  for  reversing  the  judg- 
ment oif  the  circuit  court,  and  sending  the 
cause  back,  with  directions  to  that  court  to 
award  a  supersedeas. 

With  respect  to  the  plea  of  never  executor 
in  Virginia,  I  incline  to  think  the  county 
court  ought  to  have  received  it,  as  it  was 
offered  (though  late)  after  a  continuance  of 
the  cause  had  been  ordered,  and  could  not 
therefore  cause  delay;  but  I  wish  it  dis- 
tinctly understood,  that  I  mean  to  give  no 
opinion  as  to  the  soundness,  propriety,  or 
effect  of  that  plea.  This  question  would 
properly  have  arisen  after  the  plea  was  in 
court. 

CABELL,  J.  The  judgment  of  the  county 
court  was  unquestionably  erroneous,  in  be- 
ing against  the  executor  personally;  and  it 
was  consequently  erroneous  in  the  circuit 
court  to  refuse  a  supersedeas.  On  this 
ground,  without  deciding  the  other  inter- 
esting questions  raised  in  the  argument,  I 
am  of  opinion  that  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  and  a  super- 
sedeas to  the  judgment  of  the  county  court 
directed. 

304  *BROOKE,  J.,  concurred. 
TUCKER,  P.  The  supersedeas  al- 
lowed by  this  court,  in  this  case,  was  al- 
lowed without  security  being  required  for 
its  prosecution ;  and  it  is  contended  by  the 
counsel  for  the  appellee,  that  it  should  be 
dismissed  as  improvidently  awarded  for 
want  of  such  requisition  I  do  not  think  so. 
Whether  security  should  have  been  required 
or  not,  it  is  now  too  late  to  make  the  objec- 
tion. The  appeal  has  been  depending  for 
more  than  six  years.  It  was  allowed  by  the 
court,  the  question  as  to  security  being  dis- 
tinctly presented,  and  the  court  being  of 
opinion,  that  it  should  be  dispensed  with. 
Had  the  appellee  chosen  to  question  this 
opinion,  he  should  have  done  so  at  an  early 
day,  when  a  rule  might  have  been  made 
upon  the  party  to  give  the  requisite  secu- 
rity,   if  directed  by  the  court.     To  dismiss 


the  supersedeas  now,  as  irregular,  would  be 
grossly  injurious  to  the  party,  as  the  lapse 
of  time  would  prevent  the  allowance  of  an- 
other supersedeas.  Pursuing  the  princi- 
ples, which  seem  to  have  governed  this 
court  in  Jackson's  adm*x  v.  Henderson,  3 
Leigh  196;  Syme  v.  Johnston,  3  Call  523, 
and  Brown  v.  Matthews,  1  Rand.  462.  I  am 
of  opinion,  that  this  supersedeas  should  not 
be  dismissed. 

The  judgment  of  the  circuit  court  to  which 
the  supersedeas  was  granted  by  this  conrt, 
is  an  order  of  the  circuit  court,  dismissing 
an  appeal  allowed  by  the  county  court,  al- 
leged to  be  irregular,  because  an  appeal 
bond  with  surety  was  not  required  accord- 
ing to  law,  for  its  prosecution.  The  suit 
was  instituted  against  the  appellant  as  ex- 
ecutor of  Pugh,  and  of  course  the  judgment 
ought  to  have  been  against  him,  in  his  ex- 
ecutorial, not  in  his  individual,  character; 
but  it  was  rendered  not  against  the  estate 
of  Pugh,  but  against  the  executor,  person- 
ally: and  the  question  is,  whether  in  ap- 
pealing from  this  judgment,  the  appellant 
ought  to  have  been  held  to  security?  The 
statute,  1  Rev.  Code,  ch.  69, 
305  ♦)(  59,  p.  239,  provides,  that  **  before 
granting  any  appeal,  the  party  pray- 
ing the  same,  shall  enter  into  bond  with 
sufficient  security,  in  a  penalty  to  be 
fixed  by  the  court  or  judge  granting  the 
same,  with  condition  to  pay  the  amount  of 
the  recovery,  and  all  costs  and  damages 
awarded  in  case  the  judgment  be  affirmed.'' 
Here,  then,  is  an  express  legislative  enact- 
ment, which  requires  security.  We  cannot 
dispense  with  the  law.  Is  there  an  estab- 
lished and  legitimate  exception  to  the  rule? 
There  is  one,  and  only  one.  It  is  the  case 
of  executors  or  administrators,  who  are  not 
bound  to  give  security  on  an  appeal,  because 
they  give  it  when  they  undertake  the  ad- 
ministration of  the  estate  of  their  testator 
or  intestate.  Sadler's  ex'ors  v.  Green,  1 
Hen.  &  Mnnf.  26.  The  exception  has  been 
established  and  allowed,  because,  in  these 
cases,  the  appellees  already  have  the  secu- 
rity contemplated  by  the  law.  The  courts 
have  not  undertaken  to  dispense  with  the 
law,  which  no  court  has  power  to  do;  but 
they  have  very  fairly  considered  the  object 
of  the  statute  attained  in  those  cases  where 
executors  or  administrators  are  appellants, 
because  their  sureties  are  responsible  for 
the  recovery.  But  where  that  is  not  the 
case,  where  the  sureties  in  the  executor's 
bond  are  not  responsible,  where  the  judg- 
ment is  such  that  in  case  of  the  insolvency 
of  the  executor  it  cannot  be  enforced  against 
his  sureties,  the  party  appealing  must  give 
an  appeal  bond,  or  the  statute  will  be 
broken,  both  in  its  spirit  and  its  letter. 
Hence,  where  a  judgment  is  against  the  ex- 
ecutor personally,  he  must  in  all  cases,  I 
conceive,  give  security  upon  an  appeal ;  and 
even  where  that  judgment  in  erroneously  so 
given,  the  consequence  is  still  the  same. 
For,  however  gross  the  error  of  the  inferionr 
court,  in  any  case,  the  party  grieved  must 
yet  submit  to  it,  unless  he  can  and  will  give 
security  on  an  appeal :  and  if  the  judgment 
is  against  him  personally,  whether  right- 
fully or  not,  the  sureties  in  the  administra- 
tion bond  cannot  be  charged  with  the 
306      debt.     *Thus,  in  the  case  before    ns» 
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the  judgment  is  rendered  not  against 
the  estate  of  Pugh,  as  it  ought  to  have 
been,  but  it  is  against  the  executor  him- 
self. But  an  action  of  devastavit  will  not 
lie  against  the  executor  until  there  has  been 
a  previous  judgment  against  the  estate  it- 
self; 1  Wms.  Saund.  219,  a.  note  8;  Carter 
2;  1  Vent.  321;  3  Chitty's  Plead.  254,  in 
note.  And  an  action  on  the  executor's  bond 
will  not  lie,  until  there  has  been  either  a 
judgment  in  devastavit,  or  a  fieri  facias  de 
bonis  testatoris  returned  no  effects,  which 
fi.  fa.  could  never  have  issued  in  this  case. 
Hence,  it  is  obvious,  that  for  this  judgment, 
the  sureties  of  the  executor  never  can  be 
responsible:  and  therefore,  the  appeal  is 
without  the  security  expressly  required  by 
the  statute,  and  also  without  that  substitute 
for  it  which  the  courts  have  recognized  in 
the  executCnr's  bond.  It  cannot  therefore 
have  been  regular  or  legal,  and  was  properly 
dismissed.  It  was  said,  that  where  the  de- 
mand is  against  the  testator's  estate,  the 
executor  is  not  bound  to  give  an  appeal  bond 
with  surety,  although  the  judgment  is  ren- 
dered against  the  executor  de  bonis  propriis ; 
and  that,  were  it  otherwise,  executors  would 
l>e  prevented  from  seeking  relief  against 
erroneous  judgments,  however  ruinous  to 
their  testator's  estates.  It  cannot  be 
denied,  that  this  consideration  has  been 
presented  as  one  of  the  reasons  for  dis- 
pensing with  security  on  appeals  from 
decrees  of  courts  of  equity,  directing  the 
payment  of  the  demand  de  bonis  propriis 
of  the  executor;  Shearman  adm'r  v.  Chris- 
tian, 1  Rand.  393.  Tet  I  am  persuaded 
that  the  only  tenable  ground  on  which 
security  can  be  dispensed  with,  is  that 
taken  in  Sadler's  ex'ors  v.  Green.  How- 
ever wise  it  might  be  to  dispense  with 
security  in  the  case  of  executors,  where 
their  executorial  bond  cannot  be  resorted  to, 
yet  it  must  be  admitted,  that  the  legislative 
authority  has  allowed  no  such  dispensation ; 
and  if  so,   this  court   cannot.     As  a  test  of 

this,  let  it  be  asked,  whether,  in  a 
307      case  where  an  executor  *has  given  no 

security  in  his  executorial  bond,  this 
court  would  allow  an  appeal  without  secu- 
rity? I  apprehend  not.  The  true  and  only 
ground  of  the  decision,  therefore,  must  be 
that  the  executor  having  given  security  al- 
ready in  his  executor's  bond,  the  requisi- 
tions of  the  statute  are  substantially 
fulfilled.  It  may  be  doubted,  indeed,  how 
far  there  is  a  just  foundation  for  the  appre- 
hension, that  estates  will  be  left  unde- 
fended, where  the  executor  is  required  to 
give  security  on  an  appeal  from  a  judgment 
against  himself  personally.  He  has,  in 
truth*  in  such  a  case,  every  motive  for  ap- 
pealing, because  by  the  character  of  the 
judgment  it  is  made  his  own  case.  He  does 
not  appeal  to  save  the  estate,  but  to  protect 
himself.  It  was  asked,  however,  how  the 
case  of  a  judgment  at  law  is  to  be  distin- 
guished from  that  of  a  decree  in  equity,  in 
which  it  has  been  decided,  that  an  executor 
shall  not  be  required  to  give  security  on  an 
appeal,  though  the  decree  is  de  bonis  pro- 
priis, if  it  appears  that  the  demand  was 
against  the  estate  of  the  testator.  I  answer 
that,  in  the  case  of  the  judgmebt,  no  action 
for  a  devastavit  lies,  because  there  has  been 
no  judgment  against  the  estate,    and    the 


very  foundation  of  the  action  is  wanting. 
But  in  equity,  it  is  otherwise.  That  court 
enforces  by  its  own  process,  the  creditor's 
demand  against  the  sureties  in  the  execu- 
tor's bond,  in  case  the  amount  of  the  decree 
against  the  principal  cannot  be  made.  In 
Shearman  adm'r  v.  Christian,  for  instance, 
though  the  decree  was  de  bonis  propriis, 
yet  if  the  administrator  Shearman  had 
proved  insolvent,  his  sureties  would  have 
been  made  parties  defendant,  and  the  court 
looking  to  the  real  character  of  the  case, — 
seeing  that  it  was  in  reality  against  the 
estate  and  only  rendered  against  the  ad- 
ministrator personally  because  it  had  been 
found  that  he  had  assets  of  his  intestate 
sufficient  to  pay  the  debt, — would  subject 
the  sureties  to  the  payment  of  the  demand. 
The  difference   is,    then,  that  at  law, 

308  where  the  judgment  is  against  the  *ex- 
ecutor  and  not  against  the  estate,  the 

sureties  cannot  be  reached;  whereas  in 
equity,  though  the  decree  is  de  bonis  pro- 
priis they  may  be  reached,  provided  the 
demand  is  against  the  estate,  and  the  decree 
is  rendered  personally,  only  because  it  ap- 
pears he  has  assets  to  pay  the  debt.  Upon 
the  whole,  I  am  of  opinion,  that  the  circuit 
court  rightly  dismissed  the  appeal  allowed 
by  the  county  court;  the  motion  for  dis- 
missal having  been  made  at  the  term  to 
which  the  appeal  was  taken. 

We  come,  then,  to  examine  the  refusal  to 
allow  a  supersedeas.  In  this  I  think  the 
circuit  court  erred,  notwithstanding  the  ex- 
istence of  the  ineffectual  appeal;  Day  v. 
Picket,  4  Munf.  104,  though  no  petition, 
and  certificate  of  counsel,  appear  in  the 
record.  It  does  not  appear,  that  the  super- 
sedeas was  refused  for  want  of  such  petition 
and  certificate ;  and  though  they  might  have 
been  required,  yet  they  might  have  been 
dispensed  with,  as  they  are  not  made  pre- 
requisites by  the  statute :  for  I  take  it,  if 
on  motion  in  court,  the  court  looks  into  the 
record,  and  sees  that  there  is  error,  a  super- 
sedeas ought  to  be  awarded,  since  the  cer- 
tificate of  the  counsel  surely  could  not  have 
more  weight  than  the  opinion  of  the  jqdge. 
If,  indeed,  it  was  rejected  for  want  of  a 
petition,  or  ev^n  if  it  did  not  appear  that 
the  court  went  into  an  examination  of  the 
case,  there  might  be  much  reason  to  doubt, 
whether  this  court  could  properly  attribute 
error  to  the  inferiour  tribunal.  But  in  this 
case,  the  motion  was  made  in  open  court, 
and  on  hearing  the  parties  by  their  attor- 
neys, it  was  overruled.  The  court,  then, 
must  have  examined  the  record ;  the  counsel 
must  have  assigned  the  errors;  and  thus, 
every  purpose  of  a  petition  and  certificate 
have  been  accomplished.  Ought  the  cir- 
cuit court  to  have  granted  the  supersedeas? 
That  the  personal  judgment  against  the  ex- 
ecutor was  wrong,  is  clear.  Moreover,  if 
the  plea  rejected  by  the  county  court,  was 
a  proper  plea,  and  a  plea  to  the  merits,  it 
ought    to    have   been    received ;  since 

309  *the   cause  having  been  continued,  it 
had  not  the    effect  of   creating  delay. 

Downman  v.  Downman,  1  Wash.  26;  Chis- 
holm  v.  Anthony,  1  Hen.  &Munf.  27:  Tom- 
lin's  adm'r  v.  Howe's  adm'r,  Gilm.  1. 

We  are  brought  then  to  the  inquiry, 
whether  this  was  a  good  plea  in  bar  of  the 
plaintiff's   action?    In    deciding  this  ques- 
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tion,  we  are  confined  to  the  declaration 
and  plea,  and  can  have  no  reference  to 
the  facts  disclosed  in  the  other  part  of  the 
pleadings,  or  to  the  loose  statement  in  the 
bill  of  exceptions.  The  declaration  charges 
the  appellant  as  executor  of  Pugh,  in  the 
usaal  form  in  assumpsit,  and  the  plea  is, 
that  the  defendant  never  qualified  or  was 
the  executor  of  Pugh  in  Virginia.  In 
England,  the  plea  of  ne  unques  executor 
alleges,  that  the  defendant  never  was  ex- 
ecutor, and  never  administered  any  goods 
and  chattels  of  the  deceased.  But  in  Vir- 
ginia, as  the  executor  cannot  prosecute  an 
action  to  judgment  before  probat,  and  as, 
I  apprehend,  he  is  not  liable  to  be  sued 
except  as  executor  de  son  tort,  until  he  has 
qualified,  it  is  peculiarly  proper,  that  the 
plea  should  deny  a  qualification;  for  in 
doing  so,  it  efiPectually  negatives  the  sup- 
posed character  of  executor.  This,  then, 
seems  to  me  substantially  a  plea  of  never 
executor.  It  could  not  be  questioned,  but 
for  the  superadded  words  *4n  Virginia," 
which  seem  at  first  to  be  pregnant  with 
the  affirmative,  that  the  defendant  had 
qualified  or  was  executor  elsewhere.  Upon 
reflection,  however,  I  am  of  opinion,  that 
we  cannot  so  interpret  them,  nor  would 
the  idea  have  suggested  itself,  but  for  the 
fact  disclosed  elsewhere  by  the  record,  that 
the  defendant  was  a  North  Carolina  execu- 
tor and  a  resident  of  that  state.  Taking 
the  plea,  then,  to  be  good,  it  ought  to  have 
been  received,  and  the  plaintiff  might 
either  have  replied  as  in  case  of  an  execu- 
tor de  son  tort,  or  he  might  have  set  forth 
that  the  defendant  was  appointed  execu- 
tor by  the  will  in  North  Carolina,  and  had 
qualified  there,  and  administered  the 
310  assets.  A  demurrer  *to  this  replica- 
tion would  have  fairly  presented  the 
question  so  ably  argued  at  the  bar,  whether 
a  foreign  executor,  who  comes  into  Vir- 
ginia, can  be  sued  here.  Upon  this  inter- 
esting question,  I  shall  not  at  this  time, 
offer  a  definitive  opinion,  as  it  is  not  re- 
quired by  the  present  state  of  the  plead- 
ings. I  shall  only  say  that  I  incline  to 
think  the  action  may  well  lie,  and  shall 
refer  to  the  following  authorities  as  bear- 
ing upon  the  question :  Bryan  v.  M'Gee 
adm'r,  2  Wash.  C.  C.  R.  337;  Swearingen's 
ex*or  V.  Pendleton's  ex'or,  1  Serg.  & 
Rawle  389;  Evans's  adm'x  v.  Tatem,  9  Id. 
252;  Selectmen  of  Boston  v.  Boylston,  2 
Mass.  Rep.  384;  Goodwin  v.  Jones,  3  Id. 
514;  Borden  v.  Borden,  5  Id.  77;  Dawes  v. 
Head,  3  Pick.  128;  Harvey  v.  Richards,  1 
Mason  408;  2  Kent's  Comm.  348;  Dowdale's 
case,  6  Co.  46,  b. 

It  is  unnecessary  to  say  any  thing  on 
another  point  made  in  the  argument;  the 
propriety  of  the  order  of  the  county  court, 
setting  aside  the  order  of  a  former  term 
granting  a  new  trial.  The  payment  of 
costs,  however,  was  properly  held  a  condi- 
tion precedent  of  the  new  trial,  according 
to  Rixey  v.  Ward,  3  Rand.  52. 

I  think  the  order  of  the  circuit  court  re- 
fusing the  supersedeas,  should  be  reversed, 
and  a  judgment  awarding  the  supersedeas 
entered  here,  according  to  the  form  in 
Mayo  V.  Clarke,  October  1800,  reported  2 
Call  389. 

After  these   opinions   had  been  delivered 


by  the  judges,  it  was  discovered,  that  the 
order  of  this  court  allowing  the  supersedeas 
to  the  judgment  of  the  circuit  court,  had 
no  reference  to  the  second  order  of  the 
circuit  court  refusing  the  supersedeas 
prayed  to  the  judgment  of  the  county  court. 
Whereupon,  the  court  entered  judgment, 
affirming  the  order  of  the  circuit  court  dis- 
missing the  appeal  allowed  by  the  county 
court,  without  more. 

And  then  Johnson  moved,  that  this  court 
should   now    award    a  supersedeas   to    the 
other  order.     He  said,   that   Pugh^s  execu- 
tor having  in    his    petition    to    this 

311  court  sprayed  a  supersedeas  to  that 
order,  as  well  as  to  the  order  dismis- 
sing the  appeal,  he  was  entitled  to  have  the 
judgment  of  this  court,  allowing  or  reject- 
ing that  prayer  of  his  petition ;  and  as  it 
now  appeared  by  the  order  of  this  court, 
that  it  had  given  no  judgment  on  that 
point,  the  petitioner  had  a  right  to  demand 
such  judgment  now. 

Stanard  earnestly  resisted  this  motion, 
on  the  ground,  chiefly,  that  as  more  than 
five  years  had  elapsed  since  the  date  of 
the  order  of  the  circuit  court,  the  applica- 
tion for  a  supersedeas  was  barred  by  the 
statute  of  limitations,  1  Rev.  Code,  ch. 
128,  i  19,  p.  492. 

CABELL,  J.  When  this  cause  came  on 
to  be  heard  a  few  days  ago,  in  the  regular 
course  of  the  docket,  it  was  argued  at  the 
bar,  as  if  a  supersedeas  had  been  allowed 
by  this  court  to  both  orders  of  the  circuit 
court ;  and  the  court  pronounced  a  decision 
accordingly,  affirming  the  order  dismissing 
the  appeal,  and  reversing  the  order  refus- 
ing the  supersedeas.  It  was  not  until  after 
this  decision,  that  we  discovered  that  no 
supersedeas  had  been  awarded  to  the  latter 
order.  The  court,  of  course,  remodeled 
its  decision,  and  confined  it  to  an  affirmance 
of  the  order  dismissing  the  appeal.  And 
now,  the  executor  of  Pugh  applies  to  the 
court,  to  grant  him,  on  his  petition  formerly 
presented,  a  supersedeas  to  the  order  of  the 
circuit  court  refusing  a  supersedeas  to  the 
judgment  of  the  county  court. 

The  application  is  resisted  as  being 
barred  by  the  statute,  which  provides,  that 
**no  writ  of  error  or  supersedeas  shall  be 
granted  to  any  judgment  of  a  court  of  law, 
after  the  expiration  of  five  years  from  the 
time  when  such  judgment  shall  have  been 
made  final."  I  readily  admit,  that  the 
order  of  the  circuit  court,  must  be  consid- 
ered as  final,  from  the  time  when  it  was 
made.  But  I  am  of  opinion,  nevertheless, 
that  it  is  not  too  late,  under  the  circum- 
stances of  this  case,  to  grant  a  supersedeas 
to  that  order. 

312  *Every    person      against   whom    a 
judgment    has    been    rendered   bj    a 

county  court,  has  a  right  to  apply  to  the 
circuit  court  of  the  county,  for  a  writ  of 
error  or  supersedeas,  to  that  judgment;  and 
if  that  court  refuse  the  application,  he  has 
a  right  to  apply  to  this  court  for  a  writ  of 
error  or  supersedeas  to  that  refusal;  and 
when  such  application  shall  be  made,  it 
becomes  the  duty  of  this  court  to  express 
its  judgment  upon  it.  The  application  of 
Pugh's  executor,  in  this  case,  was  made 
to  this  court,  within  the  time  and  in  the 
manner  prescribed  by  law.     It  is  no  objec- 
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tion  to  that  application,  that  it  asked  for 
two  writs  of  supersedeas,  in  one  petition. 
And  althoug^h  both  of  the  orders  of  the 
circuit  court,  from  which  the  petitioner 
soug^ht  relief,  had  reference  to  one  and  the 
same  judgement  of  the  county  c^urt,  jet 
these  orders  themselves  were  essentially 
separate  and  distinct  in  their  character 
and  operation.  The  one  dismissed  an 
appeal  previously  granted;  the  other  re- 
fused a  supersedeas  then  for  the  first  time 
asked.  The  application  of  the  executor 
for  relief,  was  not  in  the  alternative,  but 
a^inst  both  orders ;  and  he  was  entitled  to 
the  judgment  of  this  court  upon  both. 
But  that  judgment  has  passed  on  one  only. 
It  was  said,  that  the  grant  of  a  supersedeas 
to  one  of  the  orders,  was  an  implied  rejec- 
tion of  a  supersedeas  to  the  other,  although 
there  was  no  express  declaration  on  the 
subject.  But  it  can  hardly  be  contended, 
that  this  is  a  necessary  implic9tion;  for, 
it  may  have  proceeded  from  inadvertence 
on  the  part  of  the  court,  or  from  the  misap- 
prehension or  misprision  of  the  clerk. 
That  the  omission  proceeded  from  one  of 
these  causes,  is  proved,  I  think,  by  the  in- 
ternal evidence  of  the  case  itself.  It  is 
well  known,  that  on  applications  for  writs 
of  error  or  supersedeas,  the  court  does  not 
examine  the  record  with  that  strict  atten- 
tion which  usually  precedes  a  final  decision 
of  the  cause.  '  We  look  no  farther  than  to 
be  satisfied,  that  there  is  reasonable  ground 

to  doubt  the  correctness  of   the  judg- 
313      ment.     It  is  *very  unusual  for  one  and 

the  same  petition  to  contain  a  prayer 
for  two  several  writs  of  supersedeas.  That, 
however,  was  the  case  in  this  instance ; 
and,  what  is  still  more  remarkable,  the  ul- 
timate object  of  both  writs  prayed  for,  was 
relief  against  one  and  the  same  judgment 
of  the  county  court,  i  think  it  extremely 
probable,  therefore,  that  when  the  court 
satisfied  itself  that  a  supersedeas  ought  to 
be  awarded  to  the  order  dismissing  the  ap- 
peal because  no  security  had  been  taken, 
it  failed,  through  mere  inadvertence,  to  at- 
tend to  the  other  part  of  the  petition.  For, 
if  the  court  had  thought  that  a  supersedeas 
should  be  allowed  to  only  one  of  the  two 
orders,  admitting  both  to  be  erroneous,  it 
would,  I  should  think,  have  granted  it  to 
that  one  of  them  which  is  most  manifestly 
erroneous.  Now,  it  cannot  be  denied,  that, 
even  on  a  superficial  examination,  the  order 
of  the  circuit  court  refusing  a  supersedeas, 
irras  much  more  clearly  erroneous,  than  the 
order  dismissing  the  appeal.  This  will  not 
be  doubted  after  the  late  decision  in  this 
case,  that  the  first  order  was  correct,  and 
the  last  erroneous.  When,  therefore,  this 
court,  in  acting  on  the  petition  of  the  ex- 
ecutor formerly  presented,  and  praying  a 
supersedeas  to  both  orders,  granted  the  su- 
persedeas to  the  first  order,  and  said  noth- 
ing as  to  the  last,  I  think  we  may  fairly 
presume,  that  the  omission  proceeded  from 
mere  inadvertence,  and  not  from  an  inten- 
tion to  deny  the  supersedeas.  Then,  if 
there  has  been  no  decision  of  the  court,  on 
that  part  of  the  prayer  of  the  petitioner, 
the  question  recurs,  whether  it  is  now  too 
late  for  the  court  to  act  upon  it,  and  to 
grant  the  supersedeas. 

In  Overstrect  v.    Marshall,    3    Call    192, 


this  court  decided,  notwithstanding  the 
strong  words  of  the  statute,  that  although 
the  supersedeas  did  not  issue  until  after 
five  years,  yet  it  was  in  time,  because 
the  order  of  the  judge  awarding  it,  was 
within  five  years.  I  am  of  opinion,  that 
the  principle  of  that  case  applies  to  this; 
that  this  case  presents  even  a  stronger 

314  claim  to  exemption  *from  the  bar  of 
the   statute.     In  that    case,  the  delay 

after  five  years,  was  the  delay  of  the  party 
himself  in  giving  the  bond:  in  the  case 
before  us,  the  party  did  all  that  he  could 
do ;  he  presented  his  petition  in  due  time  and 
form ;  and  the  court  has  delayed  to  act  upon 
it,  until  the  five  years  have  expired.  If  the 
delay  of  the  party,  in  a  case  like  Over- 
street  V.  Marshall,  is  not  held  fatal,  still 
less  ought  the  delay  of  the  court,  in  a  case 
like  the  one  before  us. 

Therefore,  I  am  of  opinion  to  award  a 
supersedeas  to  the  order  of  the  circuit  court 
refusing  a  supersedeas  to  the  judgment  of 
the  county  court.  And  I  am  gratified  that 
I  am  able  to  do  so,  consistently  with  what 
I  deem  to  be  the  law ;  for,  if  we  had  not 
the  power  to  award  the  supersedeas,  there 
would  be  a  great  defect  of  justice.  The 
judgment  of  the  county  court  is  most  man- 
ifestly erroneous;  and  if  we  do  not  relieve 
against  it,  no  other  power  can ;  for  as  the 
supersedeas  has  been  already  refused  by 
the  circuit  court,  that  could  not  revoke  its 
own  order. 

CARR  and  BROOKE,  J.,  concurred. 

TUCKER,  P.,  dissented.  He  said— I 
think  it  is  too  late  now,  for  this  court  to 
grant  the  supersedeas  prayed  for.  The 
words  of  the  statute  are  explicit,  that  no  writ 
of  error  or  supersedeas  shall  be  granted  to 
any  judgment  of  a  court  of  law,  after  the  ex- 
piration of  five  years  from  the  time  when 
such  judgment  shall  have  been  made  final. 
The  judgment  of  the  circuit  court  refusing 
a  supersedeas  was  final  at  the  term  in 
1828,  at  which  it  was  rendered.  And  if  a 
supersedeas  to  that  judgment  be  now 
awarded,  it  will  be  in  the  teeth  of  the  stat- 
ute. In  Overstreet  v.  Marshall,  it  was  de- 
cided, indeed,  that  the  order  allowing  the 
supersedeas,  if  made  within  five  years, 
would  suffice,  though  the  writ  did  not  is- 
sue until  after   the  expiration  of  fi\^ 

315  years.       And    this    was    ^consonant 
with  the  law ;  for  if    the    order    was 

made  within  five  years,  the  writ  was  granted 
within  fiy^  years,  since  the  order  itself  is 
the  grant  of  the  writ.  But  here,  there  is 
no  order :  there  is  only  a  petition  on  which 
there  has  never  been  the  judgment  of  the 
court  either  for  or  against  it.  There  is, 
therefore,  no  pretext  for  saying  that  the 
statute  has  been  complied  with.  Whether 
the  applicant  may  have  a  remedy  by  an 
application  to  the  circuit  court  for  a 
supersedeas,  now  that  the  judgment  of  the 
county  court  has  become  final  by  the  affirm- 
ance of  the  order  dismissing  the  appeal,  is 
a  question  to  which  I  have  naturally  ad- 
verted, but  on  which  it  would  be  premature 
even  to  intimate  an  opinion.  It  is  only 
neces«*ary  here  to  say,  that  I  think  this  ap- 
plication for  a  supersedeas  should  be  over- 
ruled. A  majority  of  the  court,  however, 
being  of  a  different  opinion,  the  superse- 
deas prayed  for    must  be  awarded. 
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Supersedeas  allowed  to  the  order  of  the 
circuit  court,  refusing  the  supersedeas 
prayed  to  the  judgment  of  the  county  court, 
upon  the  petitioner  giving  a  supersedeas 
bond  &c.  

316  ♦Bennett's  Ex'or  v.  Giles,  Governor, 

at  the  Relation  of  Loyd. 

Aprtl,  1835.  RichmoDd. 

Sheriff-Debt  on  Official  Bond-Plea  *-In  debt  on 
sheriff's  ofQcial  bond  in  name  of  O.  snccessor  of  T. 
governor  of  Virsrinia,  to  whom  the  bond  was 
sriven;  plea.  thatG.  was  not,  and  that  M.  was.  the 
successor  of  T.  and  demurrer  to  the  plea:  Hbld, 
though  the  plea  was  obviously  designed  to  entrap, 
the  demurrer  must  be  overruled. 

Practice  at  Law- Demurrer  to  Plea— Effect t— Upon 
demurrer  taken  by  a  plaintiff  to  a  plea,  the  court 
fiToes  back  to  the  first  fault,  and  if  plaintiff's  dec- 
laration is  defective,  srives  judgment  for  defend- 
ant on  the  demurrer;  nor  is  the  defect  cured  by 
the  defendant  pleading  over. 

Variance-Date  of  Bond.$— Plaintiff  counts  on  a  bond 
dated  in  1811;  upon  oyer  craved,  a  bond  is  shewn 
dated  in  1810;  and  afterwards  plaintiff  demurs  to 
a  plea  of  defendant:  Held,  the  variance  between 
the  bond  alleged  in  the  declaration,  and  the  bond 
shewn  on  oyer,  is  fatal. 

Sheriff —Debt  on  Official  Bond— AMi^rnment  of  Breaches. 
—In  debt  on  a  sheriff's  official  bond,  the  breach 
assifirned  is,  that  the  sheriff's  deputy  acknowl- 
edfired,  after  he  ceased  to  be  deputy,  that  he  had 
received  money  on  an  execution,  not  that  the 
deputy  had  in  fact  received  it:  Held,  the  breach 
is  not  well  assimed. 

Debt,  in  the  circuit  court  of  Loudoun,  in 
the  name  of  Giles  governor  of  Virginia, 
successor  of  Tyler  former  governor,  at 
the  relation  and  for  the  benefit  of  Loyd, 
against  the  executor  of  Bennett,  late  sher- 
iff of  Loudoun,  upon  his  official  bond. 
The  declaration  counted  on  the  bond  as 
being  dated  the  14th  August  1811 ;  and  set- 
ting out  the  condition,  that  the  sheriff 
**should  well  and  truly  execute  and  due 
return  make  of  all  process  to  him  directed, 
and  pay  and  satisfy  all  sums  of  money  and 
tobacco  by  him  received  in  virtue  of  any 
such  process,  to  the  person  or  persons  to 
whom  the  same  should  be  due,'' — assigned 
as  the  breach,  that  Loyd,  in  December, 
1810,  sued  out  of  the  county  court  of  Lou- 
doun, a  writ  of  venditioni  exponas  against 
the  goods  and  chattels  of  one  Keene,  for  50 
dollars,  with  interest  Ac.  which  writ  was 
delivered  to  Binns,    a  deputy  of  Ben- 

317  nett,    then    *sheriff    of    the    county, 
and    returned    **no    sale  for  want  of 

bidders;"  and  afterwards  in  1812,  sued  out 
another  venditioni  exponas  for  the  same 
debt,  which  writ  was  also  delivered  to 
Binns,  then  also  a  deputy  of  Bennett  the 
sheriff;  on  which  last  process,  Binns,  after- 
wards, on  the  6th  April  1816,  acknowledged 
<hat   he  had  received  72  dollars,  which  was 


*See  monographic  noU  on  ''Official  Bonds"  ap- 
pended to  Sauffster  v.  Com..  17  Gratt  124. 

tSee  monographic  no^^on  "Demurrers"  appended 
to  Com.  V.  Jackson.  2  Va.  Cas.  601. 

tVartance— Date  of  Bond.— The  principal  case  is 
cited  and  approved  in  Damarin  v.  Younsr.  27  W. 
Va  487.  See  Cooke  v.  Graham.  8  Cranch  229:  Davis 
V.  Miller.  14  Gratt  1. 


then  and  there  due  to  Loyd,  by  virtue  of 
the  process;  and  Binn^  had  failed  to  pay 
the  72  dollars  to  Loyd ;  and  so  the  condition 
of  the  sheriff's  bond  was  broken.  The  de- 
fendant craved  oyer  of  the  bond  and  condi- 
tion ;  and  the  bond  shewn  upon  the  oyer 
craved,  was  dated  the  6th  August  1810,  in- 
stead of  the  14th  August  1811,  the  date  of 
the  bond  counted  on  in  the  declaration. 
The  defendant  pleaded,  1.  Conditions  per- 
formed, on  which  an  issue  was  made  up. 
2.  That  Mr.  Giles  was  not  the  successor  of 
governor  Tyler,  to  whom  the  bond  was 
given ;  to  which  the  plaintiff  replied,  that 
he  was,  concluding  with  a  verification  ;  but 
no  issue  was  formally  made  up.  3.  That 
Mr.  Giles  was  not,  but  Mr.  Monroe  was. 
the  successor  of  governor  Tyler  to  whom 
the  bond  was  given ;  to  which  the  plain- 
tiff demurred  generally,  and  the  court  sus- 
tained the  demurrer.  A  jury  was  sworn 
**to  try  the  issues  on  the  first  and  second 
pleas,"  who  found  on  both  issues  for  the 
plaintiff,  and  assessed  his  damages  by  rea- 
son of  the  breach  of  the  condition,  to  12S 
dollars.  Judgment  for  the  penalty  of  the 
bond,  to  be  discharged  by  the  payment  of 
the  128  dollars  damages  &c.  to  be  levied  de 
bonis  testatoris.  The  defendant  appealed 
to  this  court. 

Leigh,  for  the  appellant. 

Johnson,  for  the  appellee. 

CARR,  J.  The  plaintiff's  demurrer  to 
the  defendant's  third  plea,  opened  his  own 
pleadings  to  objection,  and  made  it  the 
duty  of  the  court  to  look  back  to  the  decla- 
ration. That  counts  on  a  bond  dated 
318  the  14th  August  n811.  The  bond 
produced  was  dated  6th  August  1810. 
This  is  a  fatal  variance;  Cook  v.  Graham's 
adm'r,  3  Cranch  229.  Upon  this  ground » 
I  think  the  judgment  must  be  reversed* 
and  judgment  entered  for  the  appellant. 

TUCKER,  P.  I  think  there  arc  several 
fatal  errors  in  this  record. 

1.  The  bond  declared  on,  is  recited  as 
bearing  date  in  1811 ;  that  produced,  and 
made  part  of  the  declaration  upon  oyer,  is 
dated  in  1810.  That  the  variance  is  matter 
of  substance,  and  fatal,  appears  by  the  case 
of  Cooke  V.  Graham's  adm'r.  It  appears  bj 
that  case,  too,  that  the  error  is  not  cured 
by  pleading  over :  for  the  defendant  there, 
pleaded  conditions  performed,  as  the  de- 
fendant  did  here;  the  plaintiff  replied,  and 
assigned  a  breach,  and  the  defendant  re- 
joined a  bad  rejoinder,  to  which  the  plain- 
tiff demurred ;  the  court  went  back  to  the 
first  fault,  and  entered  judgment  on  the  de- 
murrer for  the  defendant.  The  case  of 
Armstrong  v.  Armstrongs,  1  Leigh  491,  is 
not  in  conflict  with  this  opinion :  in  that 
case,  the  question  was  upon  the  trial  of  the 
issue  before  the  jury;  here,  it  is  upon 
demurrer ;  and  upon  demurrer,  where  the  de- 
fendant has  taken  oyer,  he  may  take  advan- 
tage of  the  variance ;  Macon  v.  Crump,  1 
Call  575. 

2.  The  declaration  is  further  defective  in 
averring,  not  that  the  deputy  sheriff  had 
received  the  amount  of  the  execution,  but 
that  he  had  acknowledged  he  had  done  so. 
This  was  a  bad  averment.  The  receipt  of 
the  money  was  the  gist  of  the  action.  It 
ought  to  have  been  directly  averred,  that 
the  defendant  might,   if  he  chose,  put  it  in 
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issue.  The  acknowledgement  of  the  receipt 
of  it,  did  not  offer  proper  matter  upon  which 
an  issue  could  be  made  up.  An  issue  made 
up  on  it  would  have  been  immaterial.  For 
thonsrh  it  be  true,  that  the  deputy  made 
the  acknowledgment,  it  may  be  false 
319  that  *he  received  the  money.  And 
thus,  though  the  issue  was  found  for 
the  plaintiff,  the  fact  would  not  be  estab- 
lished, on  which  his  right  of  recovery  de- 
pends; namely,  the  actual  receipt  of  the 
money. 

3.  The  plea  itself  to  which  the  plaintiff 
has  demurred,  though  evidently  filed  to  en- 
trap, cannot  be  pronounced  to  be  bad  in 
substance.  It  amounts,  in  effect,  to  a  de- 
nial of  the  right  of  Mr.  Giles  to  sue  as  the 
sqccesbor  of  governor  Tyler ;  and  if  the  fact 
were  true,  as  stated  in  the  plea,  it  is  obvi- 
ous that  Mr.  Giles  could  have  no  right  to 
sue.  It  was  contended,  that  the  same  plea 
having  been  before  pleaded,  could  not  be 
pleaded  a  second  time.  This  might  have 
been  a  very  good  reason  for  the  rejection  of 
the  plea  by  the  court,  but  it  does  not  make 
the  plea  bad  upon  demurrer.  For  the  ques- 
tion on  the  demurrer  is,  whether  the  plea 
is  a  good  plea,  not  whether  the  defendant 
should  be  permitted  to  file  it.  They  are 
not  equivalent  questions;  and,  indeed,  the 
first  can  never  be  presented  to  the  court, 
until  the  second  has  been  decided,  and  de- 
cided, too,  in  favour  of  the  party  who  offers 
the  piea. 

Upon  the  merits,  I  incline  to  think  the 
plaintiff  is  right;  but  for  the  foregoing 
errors,  the  judgment  must  be  reversed,  and 
a  judgment  entered  for  the  defendant.  In 
a  future  action,  the  plaintiff  may  be  more 
fortunate. 

BROCKENBROUGH,  CABELL  and 
BROOKE,  J.,  concurred  in  the  opinion  of 
the  president.  Judgment  reversed,  and 
judgment  entered  for  the  defendant. 


320        *Lewi8  V.  Adams  and  Another. 

April.  1885,  Richmond. 

Praadulent  Cod veyances— Retention  ofPoMOMion  by 
Veador*-CMe  at  B«r.~A.  for  full  value  paid  him, 
sells  two  slaves  to  I.  in  December  1831,  and  the 
property  is  delivered  to  the  vendee;  on  same  day, 
vendee  hires  same  slaves  to  vendor  till  January 
1828.  and  takes  his  bond  for  the  hire;  in  November 
1822.  vendee,  by  deed  duly  recorded,  conveys 
slaves  to  a  trustee  for  the  use  of  his  dausrhter.  who 
is  vendor's  wife,  and  her  children:  Held,  the 
exercise  of  full  ownership  by  vendee,  by  the  exe- 
cution of  such  deed  of  trust  is  equivalent  to  an 
actual  resumption  of  possession  by  vendee  at  the 
date  of  the  deed;  and  so,  whether  the  sale  from  A. 
to  L  was  orlfiTinally  accompanied  and  followed  by 
possession  or  not,  it  is  valid  as  against  any  cred- 
itor of  A.  whose  riffhts  attached  after  the  date  of 
the  deed  of  trust;  dissentiente  Cabbll.  J. 

HuahmnA  mad  Wife— Bqaltable  Separate  EsUte.t -Con- 
veyance to  a  trustee  for  use  of  a  feme  covert  and 


•Praadnleat  Cooveyancea  —  Retention  of  Poaaesalon 

hj  Vendor.— The  principal  case  is  cited  in  Davis  v. 
Turner,  4  Oratt  452,  466. 

See  foot^noU  to  Davis  v.  Turner,  4  Qratt  422,  and 
monographic  noU  on  "Fraudulent  and  Voluntary 
Ccmveyances'*  appended  to  Cochran  v.  Paris,  11 
Oratt  848. 

tHaalMUMi  and  Wtfe-Eqaltaiile  Separate  BtUte.— The 
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her  children:  if  it  appear  to  the  intent  of  the  deed 
to  give  the  feme  covert  an  Interest  separate  from 
her  husband,  her  interest  in  the  property  does  not 
vest  in  the  husband  jure  maritl,  and  is  not  sub- 
ject to  execution  at  the  suit  of  a  creditor  of  the 
husband. 
indemnifying  Bond— Action  on— How  Brought— Rela. 
tor.t-An  action  on  an  indemnifying  bond  given 
to  a  sheriff  for  sale  of  property  taken  in  execution, 
under  statute  1  Rev.  Code.  ch»  184,  $  25,  6,  7.  must  be 
brought  in  the  name  of  the  sheriff,  but  it  can  only 
be  maintained  at  the  relation  of  the  party  injured ; 
but  though  the  party  injured  is  not  named  as 
relator  in  the  declaration  or  other  pleadings,  yet 
if  the  breach  assigned  is  that  the  obligors  did  not 
pay  the  damages  sustained  4)y  B.  by  reason  of  the 
sale,  and  if  a  special  verdict  in  the  cause  shews 
that  B.  was  considered  the  real  plaintiff,  this  is 
enough  to  shew  that  B.  is  the  relator:  or,  suppos- 
ing the  pleadings  defective  in  this  particular, 
the  defect  is  cured  after  verdict  by  the  statute 
of  jeofails— Dissentiente  Bbookb.  J.,  and  Tucker. 
P.,  who  held,  that  it  ought  regularly  to  appear  in 
the  declaration,  and  at  all  events  it  must  appear 
in  the  pleadings,  who  is  the  relator. 

A  writ  of  fieri  facias  having  been  sued 
out  of  the  county  court  of  Loudoun,  by 
Richard  Adams  against  John  Adams,  and 
delivered  to  Charles  Lewis  sheriff  of  the 
county  to  be  executed,  was  by  him  levied 
on  a  slave ;  and  a  doubt  arising  whether 
the  slave  was  the  property  of  John  Adams, 

the  sheriff  required  an  indemnifying 
321      *bond  of  the  creditor,  according  to  the 

statute  1  Rev.  Code,  ch.  134,  }  25,  6, 
7.}  The  indemnifying  bond  was  given  by 
Richard  Adams  and  R.  H.  Henderson  his 
surety,  with  condition,  that  the  obligors 
should  indemnify  the  sheriff  against  all 
damages  which  he  might  sustain  in  con- 
sequence of  the  seizure  or  sale  of  the  prop- 
erty, and  moreover  pay  and  satisfy  to  any 
person  or  persons  claiming  title  to  the 
property,  all  damages  which  such  person  or 
persons  might  sustain  in  consequence  of 
such  seizure  or  sale  thereof.  An  action 
was  brought  on  this  bond  by  Lewis,  the 
sheriff  and  obligee,  against  Adams  and 
Henderson,  the  obligors,  in  the  circuit 
court  of  Loudoun.  The  declaration  set 
out  the  condition  of  the  bond,  and  assigned 
as  the  breach  thereof,  that  a  certain  Wil- 
liam Beveridge,  trustee  for  Lucinda  Adams, 
claimed  title,  and  was  legally  entitled,  to 
the  slave  taken  in  execution,  and  that  he, 
by  the  seizure  and  sale  thereof,  was  injured, 
and  sustained  damages  to  the  value  of  600 
dollars,  of  which  the  defendants  had  no- 
tice, yet  they  altogether  failed  and  refused 
to  satisfy  those  damages  to  Beveridge ;  and 
so  the  condition  was  broken  &c.  Plea,  con- 
ditions performed. 

It  was  not  stated,  either  in  the  writ  or  in 
the   declaration,  that  the  suit   was  brought 


principal  case  Is  cited  and  approved  in  Coatney  v. 
Hopkins.  14  W.  Va.  8W;  Clay  v.  St  Albans,  43  W.  Va. 
542.  27  S.  E.  Rep.  8«;  Nixon  v.  Rose,  12  Gralt  429. 

See  foot-noU  to  Buck  v.  Wroten.  24  Gralt  2S0:  and 
monographic  note  on.  "Husband  and  Wife"  appended 
to  Cleland  v.  Watson.  10  Gratt  159. 

tSee  monographic  note  on  "Statutory  Bonds'* 
appended  to  Goolsby  v.  Strother,  21  Gratt  107. 

fSee  the  provisions  of  the  statute,  in  a  note  on 
Stevens  v.  Bransford.  ante.  p.  847.— Note  in  Orig- 
inal Edition. 


411 


6  LEIGH 


Virginia  Reports,  Annotated. 


822-324 


at  the  relation  or  for  the  benefit  of  Bev- 
eridge,  or  of  any  other  relator.  But  the 
clerk  of  the  circuit  court,  in  hia  certificate 
appended  to  the  record  sent  here,  certified 
that  it  was  ^*a  true  transcript  of  the  record 
and  proceedings  in  a  certain  action  of  debt, 
lately  pending  in  the  circuit  court,  between 
Charles  Lewis  at  the  relation  of  W.  Bev- 
eridge  trustee  for  Lucinda  Adams,  and  R. 
Adams  and  R.  H.  Henderson.*' 

At  the  trial,  the  jury  found  a  special 
verdict,  stating  the  following  case: 

1.  That  John  Adams,  by  bill  of  sale  dated 

the  14th  December  1821,  sold  and  con- 

322  veyed    to    Jacob   Ish,    two  *slaves  of 
whom  the  slave  in  question  was  one, 

for  400  dollars,  which  was  the  fair  market 
value  of  the  property,  and  was  bona  fide 
paid  by  Ish  to  Adams:  that  the  slaves 
were  on  the  same  day,  delivered  to  Ish  by 
Adams,  who  brought  them  for  that  purpose 
from  his  own  house  to  the  vendee's }  that 
one  of  the  slaves  was,  on  the  same  day, 
carried  home  by  Adams,  and  the  other  was 
sent  back  to  him  the  next  day:  and  that 
Adams,  on  the  day  of  sale,  executed  his 
bond  to  Ish,  for  50  dollars  payable  on  the 
1st  January  1823,  for  the  hire  of  the  two 
slaves,  which  Adams  engaged  in  the  same 
instrument  to  furnish  with  the  necessary 
clothing;  which  bond  was  intended  as  a 
substitute  for  the  continuation  of  Ish's 
possession  of  the  slaves,  and  as  evidence  of 
his  title  to  them. 

2.  That  Ish,  the  vendee,  was  the  father  of 
Lucinda  Adams,  who  was  the  wife  of 
Adams  the  vendor,  and  had  several  children 
by  him  at  the  date  of  the  bill  of  sale,  who 
were  yet  living:  and  that  Ish,  on  the  11th 
November  1822,  ^'executed  and  delivered  to 
the  plaintiff,"  a  deed  of  trust;  whereby 
in  consideration  of  natural  love  and  affec- 
tion for  his  daughter  and  grandchildren,  he 
conveyed  the  two  slaves  conveyed  to  him  by 
Adams's  bill  of  sale  of  the  14th  December 
1821,  and  divers  other  chattels,  to  William 
Beveridge,  **in  trust  for  Ish's  daughter 
Lucinda  Adams,  and  all  her  children,  their 
heirs,  executors,  administrators  and  as- 
signs;" which  deed  was  duly  recorded  on 
the  day  of  its  date,  in  the  county  court  of 
Loudoun.  That  the  chattels  (other  than 
the  slaves)  conveyed  by  the  deed  of  trust, 
had  previously  been  the  property  of  John 
Adams,  the  husband,  and  had  been  taken 
in  execution,  and  purchased  by  Ish  at  the 
sheriff's  sale. 

3.  That  the  slaves  had  always  remained 
in  the  county  of  Loudoun,  where  all  the 
parties  resided ;  and  from  the  time  they 
were  sent  back  by  Ish  to  John  Adams,  as 
before  mentioned,  they  remained  in 
Adams's      family,     without      any    change 

of  possession   other    than    as    before 

323  *stated,  until  the    8th    October    1827, 
when     **they    were    taken"    by    the 

sheriff,  under  the  execution  sued  out  by 
Richard  Adams  against  John  Adams;  and 
the  sale  being  forbidden,  the  sheriff  re- 
quired, and  the  defendants  executed,  the 
indemnifying  bond  on  which  this  action 
was  brought.  The  execution  and  the  sher- 
iff's return  thereon  was  set  out  in  haec 
verba;  and  it  appeared  by  the  return,  that 
only  one  slave  was  taken  in  execution ;  the 
sale  forbidden  ;  the  indemnifying    bond  re- 


quired and  given ;  and  the  slave  sold  for 
326  dollars,  and  the  proceeds  applied  to  the 
satisfaction  of  the  execution. 

4.  That  the  greater  part  of  the  debt  for 
which  the  judgment  was  recovered  and  the 
execution  sued  out  by  Richard  Adams 
against  John  Adams,  was  a  valid  and  sub- 
sisting debt  due  from  John  to  Richard,  on 
the  14th  December  1821,  the  date  of  the  bill 
of  sale  of  the  slaves  to  Ish ;  that  John 
Adams  was  embarrassed  with  debt  at  the 
time  he  executed  the  bill  of  sale ;  that, 
shortly  before  the  11th  November  1822,  all 
his  effects  had  been  sold  under  executions ; 
and  that  in  November  1823,  he  took  the 
benefit  of  the  act  for  the  relief  of  insolvent 
debtors. 

5.  That  **the  said  slaves  were  sol4" 
under  the  execution  of  Richard  Adams 
against  John  Adams,  and  that  **they"  were 
then  worth  510  dollars. 

And  if  upon  the  facts  found,  the  law  was 
for  the  plaintiff,  then  the  jury  found  for 
him  510  dollars  damages ;  and  if  the  law 
was  for  the  defendants,  then  they  found  for 
them. 

The  circuit  court  gave  judgment  on  the 
special  verdict  for  the  defendants;  from 
which  the  plaintiff  prayed  an  appeal  to  this 
court,  and  upon  his  giving  bond  wi^  Wil- 
liam Beveridge  and  John  Ish  his  sureties, 
conditioned  as  the  law  directs,  it  was  al- 
lowed him. 

Johnson,  for  the  appellant,  said,  the  only 
question  presented  by  the  special 
324  verdict,  was,  whether  the  bill  *of  sale 
of  the  slaves,  of  the  14th  December 
1821,  from  John  Adams  to  Jacob  Ish,  was 
fraudulent  per  se  as  against  the  creditors  of 
the  vendor,  by  reason  of  the  possession  not 
accompanying  and  following  the  deed, 
according  to  the  rule  of  Edwards  v.  Har- 
ben,  2  T.  R.  587?  And  he  cited  Sydnor  v. 
Gee,  4  Leigh  535,  as  in  point  to  show,  that 
the  transaction  was  not  so  fraudulent. 
There  was  only  this  difference  between 
the  cases — that,  in  that  case,  the  vendee, 
after  purchasing  the  slaves,  and  hiring 
them  to  the  vendor  for  a  limited  time,  and 
for  valuable  consideration,  took  actual  pos- 
session of  them  before  the  rights  of  the 
vendor's  creditors  attached:  in  this  case, 
after  the  delivery  of  possession  to  the 
vendee,  and  his  bailment  to  the  vendor  for  a 
limited  time,  the  vendee,  before  the  term 
of  hiring  expired,  and  before  the  rights 
of  any  creditor  of  the  vendor  attached  to 
the  property,  exercised  complete  ownership 
over  it,  by  settling  it  on  his  daughter  and 
grandchildren,  by  the  deed  of  trust  of  the 
11th  November  1822,  duly  recorded.  And 
he  maintained,  that  such  exercise  of  owner- 
ship was  equivalent  to  taking  actual  pos- 
session. 

Leigh,  for  the  appellees,  premised,  that 
Sydnor  v.  Gee  came  up  on  a  demurrer  to 
evidence,  where  every  inference  deducible 
from  the  evidence  in  favour  of  the  vendee, 
was  warranted  and  required  against  the 
defendant  who  was  the  demurrant ;  but  this 
case  stood  on  a  special  verdict,  and  the 
plaintiff  must  shew  a  clear  title  to  recover. 
Adverting  to  the  reason  of  the  rule  of  Ed- 
wards V.  Harben,  and  the  class  of  cases 
following  that, — namely,  that  possession 
was  the  indicium  of  title  in  personal  prop- 
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erty,  and  that  the  possession  remaining  un- 
altered notwithstanding  an  absolute  sale, 
was  calculated  to  deceive  creditors ;  he  said, 
the  diversity  between  this  case  and  that  of 
Sydnor  v.  Gee,  was  very  striking.  There, 
the  vendee  took  actual  possession  of  the 
property,  long  before  the  rights  of  the 
vendor's  creditor  attached  upon  it :  he 

325  exhibited  that  indicium  of  title  to  *the 
world,    which,    in  respect  of  personal 

property,  the  law  chiefly  and  almost  alone 
regarded ;  and  the  vendor's  creditors  were 
not  deluded  into  forbearance  to  enforce 
their  demands  against  him,  by  the  appear- 
ance of  valuable  proi)erty  in  his  possession. 
Here,  to  the  view  of  the  world,  the  vendor's 
possession  never  was  taken  from  him  for 
an  instant :  the  apparent  continued  and  un- 
interrupted possession  of  the  property  by 
the  vendor,  was  an  indicium  to  his  cred- 
itors, that  it  belonged  to  him :  the  execution 
of  the  deed,  by  which  the  vendee  settled 
the  property  on  his  daughter  and  grand- 
children, indicated  his  title  to  nobody  but 
those  who  had  actual  knowledge  of  the 
deed,  for  the  registry  of  that  deed  was  not 
notice  of  the  state  of  the  title  to  any  one ; 
Dos  well  V.  Buchanan's  ex'ors,  3  Leigh  36.^. 

But  he  said,  there  were  other  objections 
to  the  plaintiff's  right  to  recover  in  this 
case.  1.  The  deed  executed  by  Ish  of  the 
11th  November  1822,  conveyed  the  property 
to  Beveridge,  in  trust  for  Mrs.  Adams  and 
her  children,  in  general  terms ;  nothing  was 
to  be  done  by  the  trustee.  The  deed  was 
tantamount  to  a  direct  conveyance  to  Mrs. 
A.  and  her  children.  The  part  of  it  that 
belonged  to  her,  vested  in  her  husband 
jure  mariti,  and  was  subject  to  execution 
at  the  suit  of  his  creditors.  2.  The  sheriff 
and  obligee  in  the  indemnifying  bond, 
could  not  maintain  an  action  on  it  for  his 
own  benefit;  he  could  not  be  damnified. 
The  statute  gave  him  no  action,  but  gave 
the  action,  in  his  name  to  the  person 
injured;  and  here  there  was  no  relator 
mentioned  in  the  record,  for  the  clerk's  cer- 
tificate appended  to  the  record  was  not  part 
of  the  record.  Cabell  v.  Hardwick,  3  Call 
345. — ^3.  The  declaration  claims  damages 
for  the  seizing  and  taking  one  slave  in  ex- 
ecution ;  but  the  verdict  of  th^  jury  gives 
the  plaintifif  damages  for  two. 

Johnson,  in  reply,  said  1.  That  the  plain 
intent,  indeed  the   sole  obiect,  of  the 

326  deed  of  November  1822,  *was  to  secure 
the    property    to    the  separate  use  of 

Mrs.  Adams  (so  far  as  she  was  concerned) 
and  for  her  children :  and  the  court  seeing 
the  intent  will  give  effect  to  it ;  Scott  A 
wife  V.  Gibbon  A  Co.,  5  Munf.  86;  West  v. 
West's  ex'ors,  3  Rand.  373.-2.  The  declara- 
tion shewed,  that  the  suit  was  brought  at 
the  relation  and  for  the  benefit  of  Bev- 
eridge, trustee  for  Mrs.  Adams;  for  it  as- 
signed a  breach  of  the  bond  injurious  to 
his  rights.  And,  even  if  there  was  a  defect 
in  the  declaration  in  this  particular,  it  was 
cured  by  the  statute  of  jeofails,  1  Rev.  Code, 
ch.  128,  {  103,  p.  512.  That  Beveridge  was 
considered  as  the  real  plaintiff,  was,  he 
said,  perfectly  manifest  from  the  finding  of 
the  special  verdict,  that  Ish's  deed  of  No- 
vemb^  1822,  was  executed  and  delivered  to 
"the  plaintiff;*'  obviously  meaning  Bev- 
eridge.    3.  He  said,  the  finding  of  the  jury 


that  the  slaves    (in  the   plural)   were  sold, 
was  only  false  grammar. 

BROCKENBROriGH,  J.  I  think  there 
can  be  no  doubt,  on  the  finding  of  the  jury, 
that  the  sale  from  John  Adams  to  Ish  was 
a  fair  and  bona  fide  transaction,  and  for 
valuable  consideration.  Possession,  too, 
accompanied  the  bill  of  sale;  for  at  the 
time  of  its  execution,  the  slave  was  deliv- 
ered to  the  vendee  at  his  own  house.  On 
the  same  day,  however,  there  was  a  rede- 
livery of  the  possession  to  the  vendor  on  a 
contract  of  hiring;  and  this  possession  of 
the  vendor  would  seem  to  be  inconsistent 
with  the  deed,  and  notwithstanding  the  ap- 
parent fairness  of  the  contract  for  hiring, 
would,  I  think,  bring  it  within  the  rule  of 
Edwards  v.  Harben,  and  render  the  sale 
void  as  to  the  creditors  of  John  Adams,  who 
should  levy  an  execution  on  the  slave  dur- 
ing the  continuance  of  such  possession  of 
the  vendor.  But  it  would  not  render  it  void 
as  to  creditors  at  large,  but  only  as  to  those 
whose  rights  attached  during  such  posses- 
sion of  the  vendor.  If,  in  this  case,  the 
execution  of  Richard  Adams  had  been 
put    into    the    hands    of  the  sheriff, 

327  *at   any    time    previous    to    the  11th 
November    1822,    when    the    deed    of 

trust  was  executed  by  Ish,  the  purchaser, 
to  Beveridge,  I  should  think  that  the  cred- 
itor's right  would  prevail,  and  that  the 
sale  to  Ish,  and  the  conveyance  by  him  to 
the  trustee.  Beveridge,  would  be  void  as  to 
that  creditor.  But  the  question  here  is 
varied  by  the  act  of  the  vendee  in  execut- 
ing the  deed  of  trust.  I  consider  the  act 
of  making  that  deed  as  a  resumption  of  the 
possession  by  the  vendee.  It  was  a  distinct 
act  of  ownership  by  him,  before  the  cred- 
itor, Richard  Adams,  had  acquired  any  lien 
on  the  property  of  his  debtor,  or  had  ac- 
quired any  right  to  levy  on  it.  In  this 
point  of  view,  the  case  is  completely  within 
that  of  Sydnor  v.  Gee.  In  that  case, 
Clausell,  the  vendee,  had  hired  the  slaves 
to  Baptist,  on  the  same  day  that  he  pur- 
chased them,  but  took  possession  of  them 
again  at  the  end  of  the  period  for  which 
they  had  been  hired.  The  court  decided, 
that  the  creditor,  who  recovered  judgment 
after  the  resumption  of  the  possession  by 
the  vendee,  had  no  right  to  levy  his  execu- 
tion on  those  slaves.  Judge  Cabell,  who 
was  of  opinion,  that  notwithstanding  the 
hiring  the  case  would  have  come  within 
the  rule  of  BM wards  v.  Harben,  but  for  the 
resumption  of  possession,  concurred  with 
the  other  judges  in  supporting  the  right 
of  the  vendee,  on  the  ground  that  he  took 
possession  before  the  rights  of  the  creditor 
attached.  In  this  case,  Ish  had  under  the 
contract  of  hire,  a  right  to  resume  the  pos* 
session  of  the  slave  on  the  Ist  January  1823, 
and  then  to  sell  him,  or  give  him  away.  A 
short  time  before  the  contract  ended,  he 
executed  and  delivered  to  Beveridge  the 
deed  of  trust.  As  between  Ish  and  John 
Adams,  the  possession  of  the  latter  was  at 
that  time  the  possession  of  the  former,  and 
the  right  of  the  creditor  had  not  then  at- 
tached. So  that  Ish  being  in  possession 
executed  and  delivered  the  deed,  which 
transferred  the  possession  to  the  trustee. 
That  deed    was  for    a    bona    fide  and 

328  meritorious   consideration,    and    *be- 
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ing  properly  recorded,  gave  notice  to 
the  creditors  of  the  vendor,  that  it  was  the 
property  of  the  trustee  for  the  use  of  the 
beneficiaries,  under  the  deed.  Suppose 
that  on  the  14th  December  1821,  when  John 
Adams  sold  and  delivered  the  slave  to  Ish 
at  the  house  of  the  latter,  and  vendee  Ish 
had  forthwith  executed  the  deed  of  trust, 
and  had  it  recorded  on  the  same  day,  and 
with  the  consent  of  the  trustee,  had  imme- 
diately after  permitted  Adams  to  carry  the 
slave  to  his  own  house,  for  the  benefit  of 
his  wife  and  children ;  would  that  transac- 
tion have  been  fraudulent  as  to  the  cred- 
itors of  Adams?  I  think  not.  There  was  a 
bona  fide  sale  for  valuable  consideration, 
and  a  possession  accompanying  the  deed  by 
which  the  sale  was  evidenced.  Ish,  at  that 
moment,  had  absolute  dominion  over  the 
property,  and  he  had  a  right  to  give  it 
away  for  the  benefit  of  his  daughter  and 
grandchildren,  and  by  way  of  securing  it 
to  them,  to  convey  it  to  a  trustee.  The 
husband  and  wife  living  together,  there 
could  be  no  fraud  in  the  trustee's  permit- 
ting the  husband  to  carry  the  property  to 
his  own  house,  for  such  a  possession  is  en- 
tirely consistent  with  the  deed  of  trust ;  and 
the  creditors  in  general  of  Adams  would 
have  no  right  to  complain,  because  the  re- 
cording of  the  deed  of  trust  would  be  con- 
structive notice  to  them,  and  to  the  world. 
The  recording  would  stand  in  the  place 
of  the  continued  separate  possession  of 
the  vendee,  or  of  the  trustee  to  whom  he 
conveyed  it.  Now,  I  see  no  difference  be- 
tween the  supposed  case  and  the  one  before 
us,  if  the  relative  situation  of  John  Adams 
and  his  creditor  remained  the  same.  It 
did  remain  the  same.  Richard  Adams 
was  a  creditor  at  large  of  John  Adams  on 
the  14th  December  1821,  when  the  sale  was 
made  to  Ish,  and  on  the  11th  November 
1822,  when  Ish  executed  and  recorded  the 
deed  of  trust.  He  had  obtained  no  lien  by 
judgment,  execution  or  otherwise,  in  the 
intermediate    space    of   time.     I  look  upon 

the  execution  of  the  deed  of  trust  on 
329      the  last  mentioned  day  as  ^equivalent 

to  a  resumption  of  the  possession  by 
Ish,  and  that  the  rights  of  the  parties  were 
the  same  as  they  would  have  been  on  the 
day  when  the  contract  of  sale  and  the  de- 
livery took  place. 

The  next  objection  is,  that  the  action  is 
carried  on  in  the  name  of  the  sheriff,  and 
the  name  of  the  relator  does  not  appear  in 
any  part  of  the  pleadings ;  neither  in  the 
declaration,  nor  in  the  writ.  It  does  seem 
to  me,  that  this  is  an  objection  which 
ought  not  to  be  tolerated  in  the  appellate 
court.  The  statute  says,  that  the  claimant 
of  the  property  **may,  in  the  name  of  the 
high  sheriff,  prosecute  his  or  her  suit  upon 
the  bond,  and  recover  such  damages  as  a 
jury  may  assess.*'  Here  is  a  suit  carried 
on  in  the  name  of  the  high  sheriff,  and  the 
declaration,  after  reciting  that  a  certain 
William  Beveridge,  trustee  for  Lucinda 
Adams  and  her  children,  claimed  title  to 
the  slave  which  had  been  taken  in  execu- 
tion, and  was  injured  by  his  seizure  and 
sale  to  the  extent  of  600  dollars,  charges  the 
breach  of  the  bond  to  consist  in  the  non- 
payment of  the  damages  to  Beveridge. 
What  reason  does  the  record  exhibit  to  prove 


that  Beveridge  did  not  prosecute  the  suit? 
The  statute,  whilst  it  authorizes  the 
claimant  to  prosecute  the  suit,  does  not 
require  that  his  name  should  appear  as  the 
prosecutor,  but  on  the  contrary  directs, 
that  it  shall  be  carried  on  in  the  name  of 
the  sheriff;  and  this  is  strictly  complied 
with.  All  that  is  necessary  is,  that  the 
court  before  which  the  trial  takes  place, 
should  see  that  it  is  the  claimant  of  the 
property  who  carries  on  the  suit.  This  is 
a  fact  which  lies  in  averment.  It  is  one 
which  might  be  made  to  appear  in  the  court 
of  trial,  at  any  time  that  either  party  chose 
to  have  it  spread  on  the  record.  Did  the 
defendant  wish  to  know  who  was  liable  to 
him  for  costs,  in  case  the  judgment  should 
be  in  his  favour,  or  to  whom  he  was  to  pay 
the  money,  in  case  the  judgment  should  be 
against  him?  He  had  nothing  to  do,  but 
to  apply    to    the    court   for  a  rule  on 

330  Beveridge,    *or     on    the    sheriff,    to 
shew  cause  why  the  suit    should   not 

be  dismissed,  for  want  of  the  name  of  the  re- 
lator who  was  prosecuting  the  suit.  The 
court  must  have  granted  the  rule,  and  the 
suit  would  either  have  been  dismissed,  or 
the  name  of  the  relator  spread  on  the  rec- 
ord. Having  omitted  to  do  this,  and  the 
cause  having  gone  to  trial  on  the  merits, 
and  there  being  no  defect  in  the  pleadings, 
they  being  carried  on  in  the  name  of  the 
officer  in  whose  name  the  law  says  they 
shall  be  conducted,  I  think  it  is  too  late  for 
the  objection  to  t>e  made  here.  If  we  affirm 
an  erroneous  judgment,  on  account  of  this 
omission,  we  shall  sacrifice  justice,  in  t>e- 
half  of  one  of  the  parties  who  was  guilty 
of  neglect  equally  with  the  other.  This 
does  not  seem  to  be  like  the  case  of  Cabell 
V.  Hardwick.  In  that  case,  the  declaration 
was  in  the  name  of  certain  individuals, 
without  styling  them  justices;  the  bond 
offered  in  evidence  was  one  executed  to 
them  as  justices:  there  was  a  variance  be- 
tween the  allegata  and  probata,  and  the 
evidence  was  excluded.  But  that  case  is 
not  apposite  to  this;  because  here,  the 
declaration  is  in  the  name  of  Charles  L,ewis 
sheriff  of  Loudoun  county,  not  merely  in 
the  name  of  Charles  Lewis ;  and  the  allegata 
and  probata  here  do  agree. — The  special 
verdict  shews,  that  the  jury  xsonsidered 
Beveridge  as  the  plaintiff,  and  as  the  ver- 
dict was  prepared  by  the  counsel  on  both 
sides,  or  at  least  by  one  party  under  the 
sux)erintendance  of  the  other,  and  the  su- 
pervision of  the  court,  there  can  be  no 
doubt,  that  the  court,  the  bar  and  the  par- 
ties, all  considered  the  sheriff  as  the  nom- 
inal, and  the  trustee  the  real  plaintiff.  I 
refer  to  that  part  of  the  verdict  which  finds 
that  on  the  11th  November  1822,  Ish,  for 
the  consideration  therein  named,  executed 
and  delivered  **to  the  plaintiff,"  the  deed 
of  trust.  What  plaintiff?  Certainly  not 
Charles  Lewis  sheriff  of  Loudoun  (for  he 
was  as  much  a  stranger  to  the  transaction 
as  any  other  man),  but  Beveridge,  the 
grantee    in    the    deed.     Then,    Bev- 

331  eridge  was  considered  *by  the  jury  as 
the  real  plaintiff.     Therefore,  I  think 

that  independently  of  the  statute  of  jeo- 
fails, this  omission  is  not  such  an  one  as 
would  have  reversed  the  judgment,  if  the 
judgment   had  been  for  the    plaintiff,  as  it 
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ought  to  have  been  on  the  merits.  But 
that  statute  makes  it  perfectlv  clear.  **No 
judgment  after  the  verdict  of  twelve  men 
shall  be  stayed — for  omitting  the  averment 
of  any  matter  without  proving  which  the 
jury  ought  not  to  have  given  such  verdict." 
I  know  that  this  clause  does  not  cure  the 
omission  of  an  averment  of  the  gist  of 
the  action.  But  such  is  not  the  case  here. 
The  gist  of  the  action  is  averred  in  the  dec- 
laration :  that  consisted  in  the  assignment 
of  the  breach  in  not  paying  to  Beveridge 
the  damages  sustained  by  him,  by  the  sale 
of  hi^  property  under  an  execution  against 
another.  The  omission  is,  merely,  of  the 
name  of  the  person  who  prosecutes  the  suit ; 
and  who  he  is  may  be  fairly  inferred  from 
the  breach  assigned.  Unless  it  was  proved 
to  the  satisfaction  of  the  jury,  that  Bev- 
eridge was  that  x)erson,  they  ought  not  to 
have  given  the  verdict,  and  the  omission  of 
that  averment  should  not  therefore  have 
stayed  the  judgment.  The  court  below  was 
of  opinion,  that  on  the  merits,  the  judgment 
should  be  for  the  defendant,  and  so  entered 
it.  If  this  court  is  of  a  different  opinion 
on  the  merits,  we  ought  not  to  stay  the 
judgment  which  should  have  been  given : 
and  for  that  reason,  I  am  of  opinion,  that 
the  judgment  which  was  given,  should  now 
be  reversed,  and  the  proper  judgment  en- 
tered. 

It  is  further  objected,  that  by  the  deed 
the  slave  is  conveyed  to  the  trustee,  not  for 
the  separate  use  of  the  'wife,  but  only  in 
trust  for  her  and  her  children,  and  her  in- 
terest in  the  slave  enured  to  the  benefit  of 
the  husband.  It  seems  to  me,  that  the  ob- 
•  ject  of  the  deed  is  manifestly  to  vest  in 
the  trustee  the  legal  estate,  exclusively  for 
the  benefit  of  the  wife  and  children,  inde- 
pendent of  all  control  of  the  husband,  and 
that  he  had  no  interest  legal  or  equi- 
table in  the  slave.  But  if  I  am 
332  *wrong  in  this,  still  the  husband's 
interest  could  only  be  an  equity,  and 
according  to  the  decision  of  this  court  in 
Claytor  v.  Anthony,  6  Rand.  285,  and 
Lreslie's  ex'or  v.  Briggs,  5  Leigh  6,  that  was 
not  such  an  interest  as  could  be  levied  on 
by  a  fieri  facias.  The  seizure  and  sale  of 
the  slave  was  therefore  unlawful,  and  sub- 
jected the  obligors  in  the  indemnifying 
bond  to  the  action  of  the  trustee,  in  the 
name  of  the  sheriff. 

I  am  for  reversing  the  judgment,  and 
rendering  one  for  the  plaintiff  for  the 
damages  assessed  by  the  jury,  and  for  the 
costs  in  both  courts. 

CARR,  J.  This  is  a  suit  in  the  name  of 
the  sheriff  on  an  indemnifying  bond  given 
to  him  under  the  statute,  for  the  sale  of  a 
slave  taken  by  him  in  execution,  and 
claimed  by  a  third  person.  From  the  facts 
found,  I  have  no  doubt,  that  the  sole 
question  meant  to  be  raised  by  the  special 
verdict,  was,  whether  the  bill  of  sale  from 
John  Adams  to  Ish,  was  not  fraudulent 
under  the  rule  of  Eklwards  v.  Harben. 
That  question  is,  I  think,  settled  by  the 
case  of  Sydnor  v.  Gee.  There,  under  cir- 
cumstances, which,  if  not  identical,  so 
closely  resemble  these  as  to  be  governed  by 
the  same  principle,  the  court  held  the  case 
clear  of  the  rule,  and  the  deed  valid.     Upon 


this  point  I  do  not    think    it   necessary    to 
say  more. 

It  was  insisted  in  the  argument,  that  this 
court,  though  we  should  differ  with  the 
court  below  on  the  question  of  fraud,  must 
affirm  its  judgment,  on  another  ground, 
viz.  that  neither  in  the  writ  nor  the  decla- 
ration, is  there  any  person  named  as  a  re- 
lator, but  the  suit  is  carried  on  solely  in  the 
name  of  the  sheriff.  The  statute  declares, 
that  if  a  sheriff  levy  an  execution  on  prop- 
erty, and  a  doubt  arise  whether  the  right  of 
such  property  be  in  the  defendant,  the 
sheriff  may  apply  to  the  plaintiff  for  bond 
&c.  payable  to  the  high  sheriff  and  condi- 
tioned to  indemnify  him,  and  moreover  to 
pay  and  satisfy  any  person  claiming 
title  to  such    property,    all    damages 

333  *which  he    may    sustain,    in    conse- 
quence of  such  seizure  and  sale ;  and 

such  person,  may,  in  the  name  of  the  high 
sheriff,  prosecute  his  suit  upon  the  bond, 
and  recover  such  damages  as  a  jury  may 
assess.  This  law,  it  will  be  observed,  no 
where  requires,  that  the  name  of  the  claim- 
ant shall  appear  upon  the  record.  It  could 
not  appear  as  plaintiff,  because  there  can 
he  but  one  plaintiff  on  the  record.  The 
bond  is  given  to  the  sheriff,  and  the  law 
expressly  declares,  that  the  suit  shall  be  in 
the  name  of  the  sheriff.  The  declaration, 
in  the  cases  before  us,  is  in  the  name  of 
Charles  Lewis  sheriff  of  Loudoun :  it  sets 
out  the  bond  with  the  condition,  and  shews, 
with  clearness  and  precision,  that  the  execu- 
tion was  levied  on  a  slave  claimed  by  Bev- 
eridge ;  that  the  bond  was  given  to  secure 
to  Beveridge  such  damages  as  he  should 
sustain  by  such  levy ;  that  ^Beveridge  had 
thereby  sustained  damages;  and  that  the 
suit  is  brought  to  recover  those  damages. 
Shall  we  conclude,  tha,t  this  suit  is  brought 
by  the  sheriff  of  his  own  mere  motion,  and 
for  his  own  profit,  because  it  is  in  his 
name,  when  the  law  has  given  him  no  such 
action?  Or  shall  we  say,  that  it  is  brought 
by  Beveridge,  whose  case  it  sets  out,  whose 
damages  it  claims,  and  to  whom  the  law 
has  given  the  action  in  the  sheriff's  name? 
Clearly  the  latter;  and  to  my  mind  so 
clearly,  that  I  could  hardly  feel  more  assured 
of  the  fact,  if  his  name  were  written  as  re- 
lator in  every  page  of  the  record.  It  is  plain 
to  me,  from  seven  1  passages  in  the  record, 
that  this  matter  was  understood  by  all  par- 
ties in  the  court  below.  In  making  up  the 
special  verdict,  we  know  that  the  counsel 
on  each  side,  the  jury  and  the  court,  all 
have  part;  it  is  the  joint  work  of  them  all. 
In  this  verdict,  the  jury  finds  that  on  the 
11th  November  1822,  Ish  executed  and  deliv- 
ered **  to  the  plaintiff,"  the  deed  of  trust 
set  out  in  the  verdict,  from  Ish  to  Bev- 
eridge ;  thus  clearly  shewing  that  all  knew 
Beveridge  to  be  in  fact  the  plaintiff, — the 
person    carrying    on    the   suit  in  the 

334  sheriff's  *name.     Again,   in    certify- 
ing   the    record,  the  clerk  styles  it  a 

true  transcript  of  the  record  and  proceed- 
ings in  the  action  of  debt  lately  depending 
between  Charles  Lewis  sheriff,  at  the  rela- 
tion of  W.  Beveridge,  trustee  for  Lucinda 
Adams  and  her  children,  plaintiffs,  and 
Richard  Adams  and  R.  H.  Henderson,  de- 
fendants. Taking  it  that,  in  truth  and  in 
fact,  this  suit  was  prosecuted,  by  the  agency 
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and  for  the  benefit  of  Beveridge  as  trustee, 
what  mischief  can  result  from  his  not  be- 
ing* named  in  the  declaration  as  relator? 
Can  he  after  this  recovery  bring  another 
suit  as  relator?  If  he  should  attempt  it, 
I  have  no  doubt,  that  he  might  be  barred 
by  averring  and  proving  that  this  suit  was 
his.  But  if  this  omission  in  the  declara- 
tion was  so  serious  a  fault,  why  did  not  the 
defendants  demur?  that  was  their  legal  and 
obvious  course,  if  they  meant  to  take  ad- 
vantage of  the  defect.  Instead  of  this, 
they  have  pleaded  conditions  performed; 
that  is,  that  they  had  paid  to  Beveridge 
all  damages  which  he  had  sustained,  or 
that  he  had  sustained  none ;  thus  admitting 
the  sufficiency  of  the  declaration,  and  put- 
ting their  defence  on  the  facts  of  the  case. 
And  now,  after  trial,  verdict,  judgment 
and  appeal,  they  come  here  to  take  advan- 
tage of  this  sleeping  and  formal  error,  if 
indeed  it  be  an  error  at  all.  I  think  they 
are  too  late.  Our  statute  of  jeofails  says, 
^'that  no  judgment  after  the  verdict  of 
twelve  men,  shall  be  stayed  or  reversed,  for 
any  defect  whatsoever,  in  the  declaration 
or  pleading,  whether  of  form  or  of  sub- 
stance, which  might  have  been  taken  ad- 
vantage of  by  demurrer,  and  which  shall 
not  have  been  so  taken  advantage  of." 
This  defect  might  have  been  demurred  to, 
but  was  not,  and  a  verdict  has  passed.  The 
case,  therefore,  is  certainly  within  the  let- 
ter, and  to  my  mind  equally  within  the 
policy  and  mischief,  of  the  statute.  I^egal 
defects  in  the  pleadings  must  be  objected 
to  in  due  time,  as  well  as  in  proper  man- 
ner. A  demurrer  to  the  declaration  stops 
the  cause'  in  limine,  if  sustained. 
335  *This  declaration  was  filed  in  1827 ; 
the  cause  has  been  travelling  on, 
ever  since,  at  the  expense  of  the  time,  trou- 
ble and  money  of  the  parties,  and  now  in 
1835  in  the  court  of  appeals,  the  objection  is 
made,  to  reverse  all  that  has  been  done. 
This  is  a  mischief  which  the  statute  meant 
to  prevent ;  and  which  is  well  worthy  of 
our  attention. 

It  was  further  objected,  that  the  property 
in  the  deed  of  trust,  not  being  conveyed  to 
the  separate  use  of  the  wife,  but  simply  to 
the  use  of  the  wife  and  children,  her  inter- 
est would  enure  to  the  husband,  and  might 
be  levied  on  by  his  creditors.  I  think  not. 
Whenever  a  gift  is  made  to  the  wife  dur- 
ing coverture,  even  by  a  stranger,  if  it 
appear,  by  any  circumstance,  that  the  inten- 
tion of  the  donor  was  that  she  should  have 
it  to  her  separate  use,  equity  will  give 
efifect  to  this  intention,  and  hold  the  hus- 
band her  trustee.  See  Graham  v.  London- 
derry, 3  Atk.  393,  and  West  v.  West's 
ex'ors,  3  Rand.  373,  and  the  cases  there 
cited.  In  Scott  &  wife  v.  Gibbon  &  Co.,  5 
Munf.  90,  upon  a  deed  conveying  property 
to  a  trustee,  for  the  use  of  the  husband  and 
wife,  jointly,  during  their  lives,  the  prop- 
erty was  considered  as  not  liable  to  the 
creditors  of  the  husband,  because  it  would 
violate  the  clear  intent  of  the  deed.  In  our 
case,  the  deed  is  made  to  the  trustee,  not 
for  the  use  of  the  husband  at  all,  but  in 
trust  for  the  daughter  of  the  grantor,  ind 
all  her  children.  Now,  would  not  this  trust 
be  most  clearly  violated,  and  the  intention 
of  the  grantor  wholly  frustrated,  by  suffer- 


ing executions  against  the  husband  to  be 
levied  on  this  joint  provision  for  the  wife 
and  children? 

I  am  of  opinion,  that  the  judgment  be 
reversed,  and  entered  for  the  damages  as- 
sessed for  the  plaintiff  with  costs  &c. 

CABEI^L,  J.  I  am  of  opinion  with  the 
judges  who  have  preceded  me,  that  it 

336  sufficiently  appears  in  the  record,  *that 
the  action,  though  in  the  name  of  the 

sheriff,  was  for  the  benefit  of  Beveridge ; 
and  that,  consequently,  the  objection  as  to 
the  want  of  a  relator,  is  without  founda- 
tion. But  I  think,  that  upon  the  merits  of 
the  case,  as  disclosed  by  the  special  ver- 
dict, the  law  is  for  the  defendant. 

It  was  said,  in  the  argument,  that  thia 
case  is  ruled  by  Sydnor  v.  Gree.  In  that 
case,  there  was  an  absolute  bill  of  sale,  for 
fair  and  valuable  consideration,  accom- 
panied by  a  delivery  of  possession  to  the 
vendee,  who  immediately  hired  the  slaves 
for  fair  and  valuable  consideration  to  the 
vendor,  and  restored  the  possession  to  him. 
Thus  far,  that  case  is  precisely  like  this ; 
and  if  there  had  been  nothing  else  in  it» 
the  decision  there  would  be  a  direct  au- 
thority in  the  case  before  us.  But  the  deci- 
sion of  the  court,  in  the  case  of  Sydnor 
V.  Gee,  did  not  turn  on  these  circumstances. 
There  was  another  most  important  fact 
in  the  case;  namely,  that  the  vendee  had 
resumed  the  possession,  and  kept  it  for  a 
long  time,  before  the  right  of  the  creditor 
attached.  Four  judges  sat  in  that  case ; 
and  we  were  all  in  favour  of  the  vendee. 
The  president  and  judge  Carr  were  of  opin- 
ion, that  as  the  original  sale  was  fair,  and 
attended  by  actual  delivery  of  possession, 
the  case  did  not  come  within  the  influence 
orf  the  rule  of  fraud  per  se,  notwithstanding 
the  possession  was  immediately  restored  to 
the  vendor;  such  restoration  of  possession 
being  in  consequence  of  a  bona  fide  hiring 
of  the  slaves,  by  the  vendee  to  the  vendor, 
for  valuable  consideration :  and  they  de- 
cided for  the  vendee  on  this  ground.  Bnt» 
as  I  have  said,  there  was  another  important 
ingredient  in  the  case— the  resumption  of 
possession  by  the  vendee  before  the  right 
of  the  creditor  attached.  Judge  Carr,  was 
in  favour  of  the  vendee,  on  this  point 
also.  The  president  expressed  no  decided 
opinion  upon  it.  Judge  Brooke  was  also 
in  favour  of  the  vendee,  but  did  not  ex- 
press   the    grounds  on  which  he  had 

337  come  to  that  conclusion.  *I  have 
understood  from  him,  that  his  opin- 
ion turned  on  the  resumption  of  possession. 
Mine  certainly  did,  and  that  exclusively* 
as  will  appear  from  the  report  of  the 
case.  If  I  am  correct  in  this  statement 
of  the  case,  Sydnor  v.  Gee  is  no  authority 
for  the  proposition,  that  where  the  sale  has 
been  in  fact  fair,  the  case  is  taken  out  of 
the  rule  of  fraud  per  se,  by  a  bona  fide  bail- 
ment or  hiring  by  the  vendee  to  the  vendor, 
for  valuable  consideration ;  two  judges  onljr 
of  the  five  that  constitute  this  court,  hav- 
ing expressed  such  an  opinion.  Such  a 
proposition  has  not,  in  my  humble  judg- 
ment, the  countenance  of  a  single  decision 
of  the  courts  of  Westminster  hall,  and  is, 
I  think,  directly  contrary  to  the  decision  oi 
this  court  in  Williamson  V.  Parley,  Gilm. 
15,  a  case  which,  as  I   well  remember,  wstt> 
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most  gravely  considered  by  the  court.  It  is 
true,  that  the  fact  of  the  possession  re- 
maining with  the  vendor  may  be  explained, 
so  as  to  taice  it,  in  some  cases,  out  of  the 
rule ;  but  I  have  never  known  any  explana- 
tion to  be  received  as  sufficient,  where  the 
possession  remained  for  the  use  of  the 
vendor,  however  fair  the  contract  by  which 
he  was  allowed  to  retain  it,  and  even  al- 
though it  may  have  been  for  a  valuable  con- 
sideration. A  possession  remaining  with 
the  vendor  for  his  use,  by  consent  of  the 
vendee,  must  always  be  inconsistent  with  an 
absolute  deed  for  the  use  of  the  grantee.  It 
is  not,  however,  my  intention  to  go  into  the 
doctrine  generally,  having  expressed  my 
opinion  upon  it,  at  great  length,  in  Land 
V.  Jeffries,  5  Rand.  211,  to  which  I  refer. 
In  the  present  case,  however,  the  vendee, 
before  the  end  of  the  year,  for  which  the 
slaves  were  hired  to  the  vendor,  and  before 
the  right  of  the  creditor  had  attached,  con- 
veyed them  by  deed  of  trust,  to  the  real 
plaintiff  in  this  suit:  and  it  is  contended, 
that  this  circumstance  is  equivalent  to  the 
resumption  of  the  possession  by  the  vendee 
in  Sydnor  v.  Gee ;  especially,  as  that  deed 
was  put  upon  the  public  records.  I  can- 
not think  so.  Possession  is  the  indic- 
338  ium  *of  the  title  to  personal  property. 
The  resumption  of  it  by  the  vendee, 
would  be  an  act  of  notoriety ;  and  would 
^ve  notice,  so  far  as  mere  pObsession  can 
give  it,  that  the  property  no  longer  belonged 
to  the  vendor.  But  that  is  not  the  case, 
where  a  deed  of  Crust  only  is  executed  by 
the  vendee,  the  possession  having  been  long 
before,  being  then,  and  continuing  always 
after,  in  the  vendor.  What  notice  could 
such  a  deed,  under  such  circumstances,  give 
to  creditors  or  purchasers,  as  to  the  real 
ownership  of  the  property?  What  notice 
could  the  deed  of  trust  executed  by  Ish,  the 
vendee,  in  this  case,  give?  He  had  never 
been  seen  in  possession,  except  by  the 
witnesses  to  this  secret  deed.  Who  that 
wished  to  know  the  situation  of  the  prop- 
erty, would  have  thought  of  searching  the 
record  -for  a  deed,  in  his  name,  rather  than 
in  the  name  of  any  other  man  in  the  county 
of  l/oudoun?  I  shall  make  only  one  other 
remark.  The  real  fairness  of  the  transac- 
tion never  enters  into  the  consideration  of 
a  case  under  the  rule  of  fraud  per  se.  No 
transactions  were  ever  fairer  than  those  in 
EkSwards  v.  Harben,  and  Williamson  v. 
Farley.  It  is  the  tendency  of  the  transac- 
tion to  deceive  and  defraud  creditors,  that 
is  mainly  looked  to;  and  the  law  imputes 
fraud  to  a  person  knowingly  engaging  in  a 
transaction  having  such  tendency.  This 
consideration  is,  in  my  opinion,  decisive  of 
this  case.  I  think  the  judgment  should  be 
affirmed. 

BROOKK,  J.  The  pleadings  in  this  case 
are  too  defective,  to  render  it  necessary  to 
say  any  thing  of  its  merits.  In  every  case, 
in  which  it  is  permitted  by  statute  to  sue 
in  the  name  of  a  public  officer,  it  is  as 
essential  that  there  should  be  a  relator 
named  in  the  pleadings,  who  is  entitled  to 
sue,  as,  in  other  cases,  that  there  should 
be  a  plaintiff  claiming  the  right  to  the 
thing  in  controversy.  Thus,  in  a  suit  on  a 
sheriff's  or  executor's  or  administrator's 
bond,    or    a     bond     of     indemnity    taken 


339  *by  a  sheriff,  though  the  suit    is    in 
the  name  of  the  governor,  the  justices, 

or  the  sheriff,  it  is  essentially  necessary, 
that  the  party  for  whose  benefit  the  suit  is 
brought,  should  be  named  in  the  pleadings, 
as  the  relator;  otherwise,  as  the  judgment 
must  be  in  pursuance  of  the  pleadings,  and 
the  nominal  plaintiffs  are  in  no  manner 
interested,  and  are  not  subject  to  the  costs, 
there  would  be  no  plaintiff  against  whom 
judgment  could  be  rendered ;  unless,  indeed, 
the  nominal  plaintiff  will  make  himself 
the  real  plaintiff,  as  in  the  case  before  us, 
and  thereby  subject  himself  to  costs, 
though  not  bein^  the  party  injured  and  en- 
titled to  sue,  no  judgment  can  be  rendered 
for  him.  In  the  pleadings  in  this  case, 
Beveridge  the  trustee  in  the  deed  of  trust  is 
no  where  alleged  to  be  the  relator.  It  can- 
not be  said  that  the  recital  of  the  deed  of 
trust  (in  which  he  is  named  as  the  trustee) 
in  the  declaration,  would  make  him  a  re- 
lator, and  subject  him  to  the  judgment  of 
the  court;  nor  can  it  be  said,  that  any 
thing  in  the  special  verdict,  can  make  one 
a  party  in  the  cause  who  is  not  a  party  in 
the  pleadings.  As  to  the  certificate  of  the 
clerk  that  he  was  the  relator,  that  has  been 
given  since  the  judgment,  and  was  not  a 
part  of  the  proceedings  in  the  cause  be- 
fore the  circuit  court,  whose  judgment  we 
are  reviewing.  I  think  the  judgment  must 
be  affirmed. 

TUCKER,  P.  Believing  as  I  do.  that 
this  transaction,  as  disclosed  by  the  special 
verdict,  was  neither  fraudulent  in  fact  nor 
in  law,  and  that  the  case  of  Sydnor  v.  Gee 
places  that  matter  beyond  doubt,  it  is  with 
very  great  regret,  I  feel  myself  compelled  to 
affirm  the  judgment,  upon  what  may  seem 
to  be  mere  matter  of  form,  though,  upon  all 
correct  principles  it  is  essentially  matter  of 
substance.  I  refer  to  the  omission  to  set 
forth  a  relator,  either  in  the  writ  or  decla- 
ration. 

I  consider  it  to  be  almost  self-evident, 
that  the  sheriff  could  not  haVe  main- 
tained this  action    on    his   own  mere 

340  *motion     or     for    his    own    benefit. 
Wherever  a  statutory  bond  is  given  to 

an  official  person,  for  the  benefit  of  such 
persons  as  may  be  injured  by  the  miscon- 
duct of  the  obligor,  or  by  his  failure  to  per- 
form the  duties  required  of  him,  the 
obligee  cannot  sue  without  setting  forth 
a  relator :  he  cannot  sue  for  his  own  bene- 
fit, since  the  bond  was  not  designed  for  his 
benefit,  nor  can  he  assert  the  demand  of  a 
third  person  except  at  his  instance.  Thus, 
a  suit  on  the  sheriff's  bond  by  the  governor, 
could  not  be  maintained  without  nam- 
ing a  relator,  for  the  governor  has  no  right 
to  a  recovery  for  himself,  of  the  amount  of 
a  bond  which  was  executed  for  the  benefit 
of  others,  and  is  authorized  only  to  be  sued 
for  by  them.  So  of  an  administration 
bond:  no  action  would  lie  upon  it,  unless 
at  the  instance  of  a  party  injured,  for  the 
justices  themselves  have  no  right  to  the 
recovery.  These  principles  are  believed  to 
be  among  the  very  elements  of  the  law,  and 
rest  upon  the  most  obvious  reasons.  They 
are  recognized  by  the  case  of  Cabell  v. 
Hard  wick,  1  Call  345,  in  which  it  was  de- 
cided, that  in  an  action  brought  upon  an  ad- 
ministration bond  by  the  obligees,  without 
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styling  the  plaintiffs  justices,  the  adminis- 
tration bond  could  not  be  introduced  as  evi- 
dence, as  the  stjle  of  the  action  indicated  a 
private  demand  of  the  obligees,  whereas 
the  bond  was,  in  truth,  an  official  bond  en- 
uring to  the  use  of  others. 

Pursuing  these  principles,  it  is  clear,  that 
this  action  cannot  be  sustained  by  Lewis 
for  his  own  benefit.  For  it  is  a  statutory 
bond,  provided  for  the  benefit  of  others;  the 
statute  declaring,  that  any  person  claiming 
the  property  taken  in  execution,  may  in 
the  name  of  the  sheriff,  sue  upon  the  bond, 
and  recover  such  damages  as  a  jury  shall 
assess.  Moreover,  as  the  bond  is  given 
to  indemnify  the  sheriff,  and  to  pay  dam- 
ages to  the  person  claiming  the  property, 
it  is  clear  that  the  sheriff  at  least  cannot 
sue  till  he  is  damnified;  and  as  by  law  he 
cannot  be  damnified,  but  in  the  event 

341  of  the  obligors  ^becoming  insolvent, 
and    as  their  insolvency  can  only  be 

legally  ascertained  by  suit  upon  the  bond, 
it  seems  necessarily  to  follow,  that  the  sher- 
iff never  can  sue  upon  the  bond,  but  that, 
like  the  administration  bond,  it  is  to  be 
considered  as  an  official  bond  enuring  to 
the  use  of  others,  which  they  alone  can  put 
in  suit.  It  would  be  strange  were  it  other- 
wise. If  the  sheriff  could,  in.  his  own 
name  and  for  his  own  benefit,  recover  upon 
this  bond,  or  even  recover  upon  it  for  the 
benefit  of  Beveridge,  without  Beveridge's 
privity  or  concurrence,  then  it  would  fol- 
low, that  the  sheriff  might  thus  recover 
Beveridge's  money,  and  if  he  failed  to  pay 
it  to  him,  Beveridge  would  be  without 
remedy  on  the  bond,  for  it  would  be  satis- 
fied by  the  judgment  obtained  by  the  sheriff, 
if  that  judgment  be  a  valid  one.  And  thus 
Beveridge's  express  remedy  under  the  stat- 
ute would  be  taken  away,  and  in  the  event 
of  the  sheriff's  insolvency,  his  demand 
would  be  wholly  lost.  Indeed,  it  is  an  ab- 
surdity in  the  law,  to  permit  one  man  to  sue 
for  another's  demand,  without  his  concur- 
rence. For  non  constat  that  he  wished  to 
assert  his  claim.  Suppose  he  is  wilting  to 
abandon  it, — to  acknowledge  the  creditor's 
rights,  or  to  waive  the  assertion  of  his  own. 
Does  it  lie  for  the  sheriff  to  assert  them 
against  his  wishes  or  without  his  assent? 
Assuredly  not.  So  that  we  arrive,  I  think, 
at  this  certain  result,  that  an  action  could 
not  have  been  brought  on  this  bond  by  the 
sheriff  for  his  own  use,  or  for  the  use  of 
Beveridge  without  his  assent.  If  so,  then 
the  question  is,  whether  this  assent  must 
not  appear?  in  other  words,  whether,  in 
all  cases,  where  an  action  is  brought  upon 
an  official  bond  for  the  benefit  of  a  party 
injured,  he  must  not  be  named  as  relator? 
Now  the  affirmative  answer  to  this  question 
is  but  a  corollary  from  the  principle  itself; 
for,  if  the  sheriff  may  sue  at  the  party's  in- 
stance, but  cannot  sue  without,  and  if  it 
should  appear  in  the  declaration  itself 
whether  the  plaintiff  has  or  has  not 
a  right    to    sue,    it    must    of    course 

342  *appear  there,    whether  he  did  or  did 
not  sue  at  the    instance  of  the  party 

injured.  In  other  words,  there  must  be  a 
relator  named  in  the  declaration.  The  de- 
fendant is  only  bound  to  answer  him  whom 
he  has  injured ;  and  if  he  even  answers 
another,  who  asserts,    unauthorizedly,  the 


rights  of  the  party  injured,  he  cannot  be 
liable  to  judgment.  For  the  court  cannot 
give  judgment  to  one  man  for  the  rights  of 
another,  nor  compel  the  defendant  to  pay 
damages  to  a  plaintiff  whose  judgment  will 
offer  no  bar  to  another  action  for  the  same 
damages  by  the  party  injured.  Accord- 
ingly, it  has  been  expressly  decided  by  this 
court,  in  Cabell  v.  Hardwick,  that  in  an 
action  upon  an  administration  bond,  the 
pleadings  ought  to  state  for  whose  benefit 
the  suit  was  brought.  There  seems  in- 
deed, to  have  been  some  difference,  as  to 
the  absolute  necessity  of  its  appearing  in 
the  declaration,  and  whether  it  would  not 
t>e  sufficient  in  the  replication;  but*  I 
think,  upon  principle  and  upon  the  estab- 
lished practice,  it  must  be  set  forth  in  the 
declaration.  The  relator  is,  in  fact,  the 
real  plaintiff.  He  only  is  entitled  to 
the  recovery ;  against  him  only  can  the  de- 
fendant have  his  judgment  for  costs;  and 
for  both  reasons,  the  court  should  see  dis- 
tinctly by  the  declaration  (whose  office  it  is 
to  set  forth  the  demand,  and  the  right  in 
which  it  is  made)  who  is  the  real  plaintiff. 
The  declaration  in  this  case  is,  in  this 
regard,  altogether  defective.  Though  the 
demand  for  damages  is  on  account  of  an 
injury  done  to  Beveridge,  the  court  does 
not  know,  and  cannot  know,  that  the  ac- 
tion is  at  his  instance,  or  with  his  assent ; 
nor  does  it  know,  that  the  damages  when 
recovered,  will  be  paid  oyer  to  him.  There 
is  nothing  in  the  record  which  could  shew 
a  right  in  him  to  the  money,  upon  a  return 
of  **ready  to  render,"  and  thus  the  officer 
may  pay  it  over  legally  to  a  person  not 
entitled.  I  am  of  opinion,  that  the  judg- 
ment must  be  affirmed. 
343  *After  these  opinions  had  been  de- 
livered by  the  judges,  Johnson  pro- 
cured a  certificate  from  the  clerk  of  the 
circuit  court,  which  was  filed  by  consent 
of  counsel,  to  have  such  effect  as  the  court 
should  think  the  facts  therein  stated  might 
be  entitled  to;  whereby  it  appeared,  that 
the  declaration  was  indorsed,  ^*  Lewis  sher- 
iff (use  of  Beveridge,  trustee  for  L.  Adams 
&c. )  V.  Adams  &  al."  that  in  the  subpoenas 
for  witnesses,  which  were  issued  in  the 
course  of  the  proceedings,  and  in  the  appeal 
bond,  the  parties  were  named  in  the  same 
manner ;  that  thete  was  also  an  order  en- 
tered by  the  court,  which,  with  the  caption 
in  the  order  book,  was  thus — **Charle8 
Lewis  sheriff  (use  Beveridge,  trustee  for 
L.  Adams  &c. )  v.  R.  Adams  and  R.  H. 
Henderson — This  day  came  the  parties  by 
their  attorneys ;  and  by  consent,  the  plain- 
tiff filed  his  declaration,  and  the  defendant 
pleaded  conditions  performed,  to  which  the 
plaintiff  replied  generally,  and  the  trial  of 
the  issue  is  deferred  &c."  and  that  there 
was  another  order  entered  by  the  court  in 
the  cause,  under  the  same  caption. 

Upon  reading  this  certificate,  Brooke,  J., 
adverting  to  the  contents  of  it,  said,  he 
thought  it  would  be  too  strict,  in  this  pe- 
culiar action  under  the  statute,  to  affirm 
the  judgment,  on  the  ground  stated  in  his 
first  opinion ;  and  that,  as  he  concurred 
with  the  majority  of  his  brethren  on  the 
merits,  he  thought  it  would  be  best  to  re- 
verse the  judgment,  and  remand  the  cause 
for    further    proceedings.      And    Brocken- 
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brongh,  Carr  and  Cabell,  J.,  acceding  to 
this  propoaition,  the  judgment  was  accord- 
ingly reyeraed,  and  the  cause  remanded 
Ac.  

344  *Catlett'8  Ex'or  v.  Russell. 

April.  1885.  Richinond. 

Detiaoe— WbM  It  Ues  acidiist  Cxecator— Revival  of 

Actloa.— Detinae  for  a  chattel  lies  affalnst  an  exec- 
ator  as  sucli.  If  tbe  chattel  actually  came  to  the 
executor *8  possession,  otherwise  not:  and  detinae 
broturht  asralnst  testator  and  pending  at  his  death, 
may  be  revived  by  sci.  fa.  against  the  executor, 
under  statute  1  Rev.  Code,  ch.  128,  S  88,  if  the  chatr 
tel  demanded  actually  came  to  tb^  executor's 
possession,  otherwise  not. 

S—e  —  S«Mo  —  Swe  —  Allegation  of  PoMeMlon.*— 
Therefore,  in  sci.  fa.  against  an  executor,  in  such 
case,  it  must  either  be  sug-ffested  in  the  sci.  fa.  or 
alleged  in  a  declaration  thereon,  that  the  chattel 
came  to  the  executor's  possession;  and  if  there  be 
no  such  alleffation.  no  Judsment  can  be  riven 
ajralnst  the  executor. 

Same— Poroi  of  Jodgmeot  against  Bxecator.— It  seems, 
that  judgment  in  detinue  against  an  executor  as 
such,  should  be  for  the  goods  or  the  alternative 
value  against  the  executor  de  bonis  propriis,  and 
for  the  damages  for  detention,  both  in  the  testa- 
tor's and  executor's  own  time,  de  bonis  testa- 
torls:  dissentiente  Bbocksnbbouoh  and  Cabkix. 
J.,  who  held,  that  the  Judgment  should  be  against 
the  executor  for  the  goods  If  to  be  had,  if  not,  for 
the  alternative  value,  the  damages  for  detention, 
and  the  costs,  all  to  be  levied  de  bonis  testatoris. 

Detinue  for  a  slave,  brought  bj  Russell 
against  Catlett  in  his  lifetime,  in  the  cir- 
cuit court  of  Frederick.  The  writ  was 
served  on  the  defendant,  and  the  plaintiff 
filed  his  declaration,  and  a  writ  of  inquiry 
of  damages  was  awarded;  but  the  defend- 
ant died  without  having  pleaded  or  appeared 
to  the  action.  Whereupon,  the  plaintiff 
sued  out  a  scire  facias  against  the  executor 
of  the  deceased  defendant,  reciting  the 
nature  and  pendency  of  the  action,  the 
state  it  was  in  at  the  time  of  the  original 
defendant's  death,  the  appointment  of  his 
executor,  and  the  executor's  qualification 
(without  any  suggestion,  that  the  chattel 
demanded  in  the  declaration,  had  come  to 
the  hands  of  the  executor) ;  and  requiring 
the  executor  to  appear  and  shew  cause,  if 
any  he  had,  why  the  action  should  not  be  re- 
vived against  him,  and  proceeded  in  to  final 
judgment.    The    executor    appeared, 

345  and  ^pleaded  that  his  testator  did 
not  detain  the  chattel  in  the  declara- 
tion demanded — tendering  an  issue  which 
was  joined.  The  jury  found  a  verdict  for 
the  plaintiff,  for  the  slave  demanded,  of  the 
value  of  400  dollars,  and  175  dollars  dam- 
ages for  the  detention  thereof:  upon  which 
the  court  gave  the  plaintiff  judgment 
against  the  executor,  now  the  defendant, 
personally,  for  the  slave  if  to  be  had,  but  if 
not,  then  for  the  value  thereof,  together 
with  the  damages  assessed  by  the  verdict, 
and    the  costs.     Upon  this  judgment  a  dis- 


•The  principal  case  is  cited  and  approved  in  Green- 
lee V.  Bailey,  9  Leigh  587,  528.  580.  681.  See  Allen  v. 
Harlan,  0  Leigh  42,  and  note.  See  generally,  mono- 
graphic no^  on  "Detinue  and  Replevin"  appended 
to  Hunt  V.  Martin,  8  OratL  sm 


tringas  fieri  facias  was  sued  out,  command- 
ing the  sheriff  to  distrain  the  executor  by 
all  his  own  lands  and  chattels,  so  that  he 
deliver  the  slave  to  the  plaintiff,  if  to  be 
had,  but  if  not,  then  the  assessed  value 
thereof ;  and  to  levy  the  damages  and  costs, 
of  the  assets  of  the  testator  in  the  execu- 
tor's hands  to  be  administered.  The  execu- 
tor then  applied  by  petition  to  this  court, 
for  a  supersedeas  to  the  judgment;  which 
was  allowed. 

The  cause  was  argued  here,  by  L^igh  for 
the  plaintiff  in  error,  and  Johnson  for  the 
defendant. 

1.  Leigh  objected,  that  the  judgment  was 
erroneous  in  being  rendered  against  the 
executor  personally. '  Johnson  admitted 
this;  but  he  said,  that  the  judgment  might 
and  ought  to  be  corrected  in  this  particular. 

2.  Leigh  then  insisted,  that  no  judg- 
ment whatever  could  be  rendered  upon  the 
verdict;  and  cited  Allen's  ex'or  v.  Harlan 
(reported  ante,  p.  42),  as  directly  in  point, 
and  conclusive.  But  Johnson  suggesting 
that  the  point  there  decided,  ought  to  be 
reconsidered,  the  court  directed  that  it 
should  be  now  again  argued.  Upon  this, 
the  english  authorities  touching  the  ac- 
tion of  detinue  against  an  executor  as  such» 
the  pleadings  and  manner  of  proceeding  to 
charge  the  executor,  and  the  judgment  in 
such  case,  were  carefully  collected  by  the 
counsel,  and  examined.  But  the  main 
point  of    the  debate,    was  the  construction 

and  effect  of  the  statute,  giving  the 
346  scire  ^facias  to  revive  personal  ac- 
tions, in  case  of  the  death  of  either 
party  pending  the  action,  for  or  against 
the  representatives  of  the  deceased  party, 
1  Rev.  Code,  ch.  128,  {  38,  pp.  497,  8.* 


•The  words  of  the  statute  are— "Where  any  per- 
sonal action  or  suit  in  equity,  is  now  or  shall  be 
depending  in  any  court  of  this  commonwealth,  and 
either  of  the  parties  shall  die,  before  verdict  ren- 
dered or  final  decree  be  had,  such  action  or  suit 
shall  not  abate,  if  the  same  were  originally  main- 
tainable by  or  against  an  executor  or  administrator, 
but  the  plaintiff,  or  if  he  be  dead,  his  executor  or 
administrator,  or  the  sheriff,  serjeant.  or  other 
curator,  of  the  decedent's  estate,  shall  and  may 
have  a  scire  facias  against  tbe  defendant  or.  if  he 
be  dead,  against  his  executor  or  administrator,  or 
against  the  sheriff,  serjeant.  or  other  curator  of  his 
estate,  to  shew  cause  generally  why  such  action  or 
suit  shall  not  be  proceeded  in  to  a  final  judgment 
or  decree.  And  if  such  executor,  administrator, 
sheriff,  serjeant  or  curator,  upon  the  return  of  a 
scire  facias  executed,  shall  neglect  or  refuse  to 
enter  his  or  her  appearance  to  the  suit,  the  court 
may  proceed  to  final  judgment  or  decree  therein,  in 
the  same  manner  as  if  such  executor,  administrator, 
sheriff,  serjeant  or  curator  had  entered  his  or  her 
appearance.  And  if  such  executor,  administrator, 
sheriff,  serjeant  or  curator,  shall  appear  to  the  suit 
upon  the  return  of  such  scire  facias  executed,  or 
if,  without  a  scire  facias,  he  or  she  shall,  voluntarily, 
enter  himself  or  herself  defendant  to  such  suit, 
then,  and  in  either  case,  such  executor,  administra- 
tor, sheriff,  serjeant  or  curator,  shall  have  liberty 
to  plead  de  novo  to  the  plaintiff's  action,  every  such 
plea  or  pleas,  as  an  executor  or  administrator  may 
lawfully  plead,  or  as  the  deceased  party  might  or 
could  have  pleaded,  if  he  or  she  had  lived:  and  if 
such  executor,  administrator,  sheriff,  serjeant  or 
curator,  should  not  desire  to  plead  de  novo,  or,  if 
no  issue  shall  have  been  joined  or  pleadings  en- 
tered, before  the  death  of  his  or  her  testator  or 
intestate,  or  if  any  interlocutory  judgment  or  de- 
cree shall  have  been  entered  in  the  lifetime  of  the 
deceased  party,  and  the  executor,  administrator* 
sheriff,  serjeant  or  curator,  shall  refuse  to  plead,  or 
shall  not  desire  to  set  aside  the  interlocutory  judg- 
ment or  decree,  the  court  shall  proceed  to  final 
judgment  or  decree,  for  or  against  the  executor, 
administrator,  sheriff,  serjeant  or  curator,  in  tbe 
same  manner  as  if  the  original  writ  had  been  issued 
against  him  or   her,  as  executor,  administrator. 
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Leigh  maintained,    that    as    detinue  lay 
against   an    executor   as    such,  only  in  re- 
spect of  his  own  possession  of  the  chattels 
demanded,  and  his  own  wrong  in  detaining 
them,  therefore    it  was    essential    to 

347  such  right  of  action  ^against  the  ex- 
ecutor   as    such,    that    the    plaintiff 

should  aver  and  prove  that  the  chattels 
came  to  the  executor's  hands ;  so  the  statute 
gave  the  scire  facias  to  revive  a  pending 
action  of  detinue,  against  the  representa- 
tive of  the  deceased  defendant,  only  in 
respect  of  the  executor's  own  wrongful  pos- 
session and  detention ;  and  therefore,  it 
was  necessary  to  maintain  the  scire  facias 
against  the  executor  as  such,  that  it  should 
either  be  suggested  In  the  scire  facias,  or 
alleged  in  a  declaration  upon  the  scire 
facias,  that  the  chattels  had  come  into  the 
executor's  hands.  For,  he  said,  the  statute 
gave  the  scire  facias  to  revive  actions 
against  the  representatives  of  a  party  dy- 
ing pending  the  action,  only  **if  the  same 
were  originally  maintainable  by  or  against 
an  executor  or  administrator,"  and  not 
otherwise. 

Johnson  argued,  that  as  detinue  was, 
without  doubt,  one  of  those  actions  *  *orig- 
inally  maintainable  by  or  against  an  exec- 
utor or  administrator,"  the  statute  embraced 
the  case,  and  authorized  the  revival  of  such 
action  against  the  representatives  of  the 
deceased  defendant:  and  that  the  scire 
facias  being  given,  in  general  terms,  to 
revive  the  action  of  detinue  against  the 
representatives  of  the  deceased  defendant, 
in  the  same  plight  in  which  it  stood  at  his 
death ;  and  the  representative  brought  in 
by  the  scire  facias,  being  authorized  to 
plead  de  novo,  not  only  all  such  pleas  as  the 
deceased  party  might  have  pleaded,  but  all 
such  pleas  as  an  executor  or  administrator 
might  lawfully  plead;  therefore,  the  plain- 
tiff, in  such  case,  had  a  right  to  sue  out 
his  scire  facias    in  general  terms  (as 

348  the  scire  facias    was   sued  out  *here) 
requiring  the  representative    to  shew 

cause,  if  he  could,  why  the  action  should 
not  be  revived  and  prosecuted  against  him ; 
and  if  by  reason  of  the  chattels  demanded 
never  having  come  to  his  hands,  he  was 
exempt  from  liability,  he  ought  to  shew 
that  matter  as  cause  why  the  action  should 
not  be  prosecuted  against  him,  by  pleading 
it  in  bar  to  the  scire  facias,  upon  the  prin- 
ciple of  Cloud  V.  Catlett's  ex'or,  4  Leigh 
462. 

The  very  full  discussion  by  the  judges, 
of  all  the  questions  discussed  at  th^.  bar, 
renders  it  wholly  unnecessary  to  report  the 
arguments  of  counsel  more  fully. 

BROCKENBROUGH,  J.  I  have  never 
had  a  doubt,  that  an  executor  cannot  be 
charged  in  detinue,  merely  on  the  posses- 
sion of,  and  detention  by,  the  testator. 
The  thing  sued  for,  which  is  demanded  in 
specie,  must  have  come  to  the  hands  of  the 
executor  himself,  and  be   detained  by  him. 


sberiff.  serjeant  or  curator;  and  the  cause  shall 
remain  in  its  place  on  the  issue  or  rule  docket,  as 
the  case  may  be.  But.  the  defendant  beinffan  ex- 
ecutor, administrator,  sheriff,  serjeant  or  curator, 
shall  be  entitled  to  a  continuance  until  the  next 
term  after  that  to  which  a  scire  facias  shall  have 
been  returned  executed,  or  at  which  be  or  she  shall 
have  voluntarily  entered  himself  or  herself  a  de- 
fendant"—Note  in  Original  Edition. 


to  justify  an  action  of  detinue  aaginst  him. 
1  Chitt.  Plead.  120;  1  Wms.  Sannd.  216,  a. 
note  1 ;  Le  Mason  v.  Dixon,  sir  W.  Joneft> 
173,  4.  This  seems  to  result,  necessarily, 
from  the  decision,  that  if  a  bailee  of  a 
thing  burn  it,  his  executor  shall  not  be 
charged  in  detinue :  in  such  case,  the  ac- 
tion dies  with  the  person.  Bull.  Ni.  Pri. 
50,  quoting  1  Roll's  Abr.  607;  8  Vin.  Abr. 
Detinue.  D.  pi.  4,  p.  28,  who  quotes  the 
Year  books.  This  is  very  intelligible  doc- 
trine. If  the  thing  be  destroyed,  so  that  it 
never  has  been  and  never  can  be  in  posses- 
sion of  the  executor,  why  should  he  be 
chargeable  with  the  re-delivery  of  it,  either 
personally^  or  as  executor?  In  such  case, 
the  action  for  money  had  and  received,  ac- 
cording to  the  case  of  Hambly  v.  Trott,  1 
Cowp.  377,  lies  against  the  executor,  to  re- 
cover the  value.  And  it  is  most  probable, 
that  trover  also  lies,  under  the  equity  of  our 
statute,  1  Rev.  Code,  ch.  104,  {  64,  p.  390, 
which  is  an  enlargement  of  the  statute 
4  Edw.  3,  ch.  7,  de  bonis  asportatis  in  vita 
testatoris,  1  Wms.  Saund.  216,  a.  note  1. 
Again,  if  there  be  several   executors, 

349  and  one  only  has  *^the   possession  the 
action  must  be    brought   against  him 

alone.  Bro.  Abr.  Detinue,  pi.  19;  2  Stark. 
Law  Ev.  part  4,  p.  494.  This  last  proposi- 
tion clearly  refutes  the  idea,  that  the  execu- 
tor may  be  chargeable  by  virtue  of  a 
constructive  possession ;  for  if  the  execu- 
tors were  so  chargeable,  then  all  of  them 
might  be  sued  in  detinue,  and  not  that  one 
alone  who  had  the  actual  possession. 

I  am  also  satisfied,  that  if  the  testator 
having  during  this  life  detained  the  thing, 
it  then  comes  to  the  possession  of  his  exec- 
utor, detinue  may  be  brought  against 
the  executor  as  such ;  and  this  by  the  com- 
mon law.  Indeed,  it  seems  that  the  plain- 
tiff has  an  election  on  this  subject.  If  he 
elects  to  charge  the  executor  personally,  on 
his  own  possession,  he  may  sue  him  in 
his  own  right,  as  he  would  sue  a  stranger 
into  whose  hands  the  chattel  might  come; 
but  if  he  prefers  to  bring  detinue  against 
him  as  executor  on  his  continued  posses- 
sion, he  may  pursue  that  course.  The  an- 
tient  authorities  render  this  too  clear  to  be 
now  controverted.  8  Vin.  Abr.  Detinue. 
D.  pi.  1,  p.  28;  Rastall's  Entries,  212,  pi.  4. 

I  cannot,  however,  agree  in  opinion  with 
a  majority  of  my  brethren,  as  to  the  kind 
of  judgment  and  execution,  which  ought  to 
be  rendered  and  sued  out  against  the  execu- 
tor, when  he  is  sued  as  <>xecutor  in  detinue. 
On  this  subject,  we  are  left  in  the  dark  by 
the  old  authorities,  as  no  old  forms  of 
judgment  and  execution  against  executors 
in  detinue,  have  been  found.  It  seems 
clear  enough,  that  if  the  plaintiff  elects  to 
proceed  against  the  executor,  personally, 
in  detinue,  as  he  would  against  a  stranger, 
the  declaration,  verdict,  judgment  and  exe- 
cution, must  be  all  against  him  personally. 
In  such  action,  the  plaintiff  recovers  every 
thing  except  the  damages  for  the  detention 
by  the  testator  in  his  lifetime.  If  he  pur- 
sues this  course,  he  must  either  relinquish 
his  claim  for  damages  for  the  detention  in 
the  testator's  lifetime,  or  he  must  bring  a 
separate  action  of  assumpsit  for  them 
against    the  executor,    for    so    much 
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tator  to  the  plaintifif's  use.  Bat  if  the 
plaintiff  chooses  to  bring*  detinue  against 
the  executor,  as  executor,  on  his  continued 
detention  of  the  thing,  it  seems  to  me,  that 
the  judgment  and  execution  should  corre* 
spend  with  the  nature  of  the  claim :  that  the 
judgment  should  be,  that  the  plaintiff  re- 
cover from  the  defendant  as  executor  the 
thing,  if  to  be  had,  and  if  not  then  the  al- 
ternative value,  to  be  levied  de  bonis  testa- 
toris,  and  damages  for  the  detention  by  the 
testator,  and  bj  the  executor,  also  to  be 
levied  de  bonis  testatoris.  If  this  be  not 
8o;  if  the  plaintiff  could  not  obtain  a  judg- 
ment against  the  executor  for  the  alterna- 
tive value  to  be  levied  de  bonis  testatoris ; 
then,  surely,  it  cannot  be  proper  to  bring 
detinue  at  all  against  the  executor  as  execu- 
tor, and  the  action  should  in  all  cases  die 
'with  the  testator.  It  would  seem  to  be 
absurd  to  bring  detinue  for  a  specific  thing, 
"When  neither  that  thing,  nor  its  value,  can 
t>c  recovered  by  that  action.  On  the  rendi- 
tion of  the  judgment,  the  plaintiff  takes 
out  a  distringas.  As  this  is  a  process 
^pvhich  does  not  immediately  act  on  the 
thing  itself,  but  is  intended  to  coerce  the 
4lelivery  of  it  by  means  of  a  sequestration 
of  the  defendant's  estate  into  the  hands 
of  the  commonwealth,  it  should  issue 
against  the  estate  (lands  and  chattels)  of 
the  executor  himself,  and  not  that  of  the 
testator.  If  the  thing  cannot  be  had  by 
means  of  this  rigid  process,  the  regular 
coarse  is  for  the  plaintiff  to  apply  to  the 
court  to  supersede  it,  and  then  the  fieri 
facias  should  be  against  the  testator's  goods 
in  the  hands  of  the  executor,  as  well  for 
the  alternative  ^alue  as  for  all  the  dam- 
ages of  detention.  ■  By  such  judgment  and 
execution,  there  is  an  entire  harmony 
throughout  all  the  proceedings.  If  the  ex- 
ecutor is  sued  personally,  judgment  and 
execution  are  had  against  him  de  bonis 
propriis:  if  he  is  sued  as  executor,  the 
judgment  and  execution  are  de  bonis  testa- 
toris.    But    if    he    is  sued  as  executor,  and 

judgment  is  recovered  and  execution 
351      awarded  against  him  for  the  *alterna- 

tive  value  de  bonis  propriis,  and  for 
the  damages  de  bonis  testatoris,  there  is 
an  entire  want  of  harmony  and  consistency 
in  the  proceedings.  I  cannot  understand, 
how  there  can  be  a  difference  in  the  re- 
sponsibility of  the  executor,  as  to  the 
value  of  the  thing  detained  by  himself, 
and  the  damages  for  detaining  it  by  him- 
self. If  he  is  liable,  in  such  case,  for  the 
value  de  bonis  propriis,  he  is  surely  also 
liable  for  the  damages  de  bonis  propriis; 
for  the  damages  are  only  an  incident  to 
the  detention.  And  if  the  judgment  for 
the  damages  for  his  own  detention,  should 
be  (according  to  the  opinion  of  the  court) 
de  bonis  testatoris,  I  do  not  see  why  judg- 
ment for  the  principal  subject  should  not 
also  be  de  bonis  testatoris. 

I  am  of  opinion  that  a  scire  facias 
against  the  executor  was  properly  sued  out 
in  this  case.  As,  at  common  law,  the  ac- 
tion of  detinue  lies  against  an  executor,  as 
such,  on  his  continued  possession,  so  under 
our  statute,  if  the  testator  dies  x)ending  the 
action  of  detinue  against  him  before  ver- 
dict, the  action  shall  not  abate,  if  the 
plaintiff  elect  to  continue  it:  he  may  have 


a  scire  facias  against  the  executor,  and 
may  proceed  to  judgment  against  him,  in 
the  same  manner  as  if  he  had  brought  a 
new  action  of  detinue  against  him.  I  think 
this  clearly  results  from  the  language  of 
the  statute — **Such  action  or  suit  shall  not 
abate,  if  the  same  were  originally  main- 
tainable by,  or  against  an  executor  or  ad- 
ministrator." Was  the  sci.  fa.  which  was 
sued  out  in  this  case  sufficient?  As  the 
statute  merely  provides,  that  the  plaintiff 
&c.  may  have  a  scire  facias  to  shew  cause, 
generally,  why  the  action  or  suit  shall  not 
be  proceeded  in  to  a  final  judgment,  I  think 
it  is  not  incumbent  on  the  plaintiff  to  have 
any  other  than  such  a  general  one  as  was 
here  issued.  But  as  the  defendant  as  execu- 
tor cannot  be  made  liable  to  any  judg- 
ment, unless  the  specific  thing  sued  for 
has  come  to  his  possession,  it  would  be  a 
convenient    practice  to  insert  in    the 

352  scire    facias    a    suggestion    *to  that 
effect.       Such     a    suggestion    would 

render  it  unnecessary  to  file  a  declaration 
or  count  charging  the  fact.  If  however 
such  a  suggestion  be  not  inserted  in  the 
scire  facias,  I  hold  it  to  be  indispensable, 
that  on  the  return  of  the  scire  facias  exe- 
cuted, the  plain  tiff  should  file  a  count  alleg- 
ing such  possession.  Such  was  the  opinion 
of  the  court  in  the  case  of  Allen's  ex'or  v. 
Harlan,  decided  by  us  in  February  last; 
and,  in  this  respect,  I  still  adhere  to  it. 
If  there  be  no  anegation  of  the  fact,  that 
the  specific  thing  has  come  to  the  hands 
of  the  executor,  there  can  be  no  proof  of 
it ;  for  to  allow  such  proof  would  be  a 
deviation  from  the  regular  course  of  legal 
proceedings.  The  plaintiff,  then,  could  not 
obtain  a  judgment  that  the  executor  deliver 
the  thing  to  him,  or  if  he  were  to  obtain 
such  judgment,  the  record  would  exhibit 
the  singular  spectacle  of  a  judgment  ren- 
dered against  an  executor,  without  either 
allegation  or  proof  of  a  fact  that  is  indis- 
pensably necessary  to  support  the  plaintiff's 
action  against  him. 

I  am  of  opinion  that  the  judgment  be 
reversed,  the  verdict  set  aside,  and  the 
cause  remanded  to  the  circuit  court  for  fur- 
ther proceedings. 

CARR.  J.  It  was  admitted  by  the  coun- 
sel for  the  defendant  in  error,  that  this  per- 
sonal judgment  against  the  executor  was 
wrong :  and  assuredly  it  was  palpably  so, 
seeing  that  no  possession  in  the  executor 
was  charged,  and  that  the  plea  put  in  issue 
solely  the  question  whether  his  testator  had 
detained.  But  the  counsel  for  the  plaintiff 
in  error  charged  the  proceedings  with  a 
much  more  serious  error;  namely,  that  the 
scire  facias  did  not  make  a  case  shewing 
that  the  action  could  be  revived  against  the 
executor.  Our  statute  provides,  that  where 
either  party  dies  before  verdict  Ac.  the  ac- 
tion &c.  shall  not  abate,  *4f  the  same  were 
originally  maintainable  by  or  against  an 
executor  or  administrator."  Now  the  ques- 
tion is,  can  an  action   of  detinue    be 

353  maintained  against  *an  executor  upon 
the  possession  of  his   testator  alone? 

The  books,  with  one  voice,  say  no :  I  mean 
the  old  books,  for  the  more  modern  say 
nothing  about  it,— the  action  of  detinue  be- 
ing almost  entirely  supplanted  in  England, 
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bj  that  of  trover,  from  the  risk  encountered 
by  the  wager  of  law. 

Bro.  Abr.  Detinue  de  biens.  pi.  19.  '^De* 
tinue  does  not  lie  against  executors  unless 
by  reason  of  the  possession.  And  if  there 
are  several  executors,  and  the  one  has  the 
possession,  action  lies  against  him  only:" 
he  cites  11  H.  4,  46;  Roll's  Abr.  Detinue, 
D.  p.  607.— *'If  the  bailee  of  a  thing  die,  de- 
tinue lies  against  his  executor,  if  he  take 
possession  of  it.  So,  if  he  dies  intestate, 
and  a  stranger  takes  it,  detinue  lies  against 
him,  or  any  other  to  whom  it  may  come. 
But  if  the  bailee  of  a  thing  by  indenture, 
burn  it*  and  die,  his  executor  shall  not  be 
charged  in  detinue,  because  he  shall  not  be 
chargeable,  without  possession  in  him;  for 
the  action  dies  with  the  person."  In  Le 
Mason  v.  Dixon,  sir  W.  Jones  173,  the  court 
said,  **If  goods  were  taken  from  J.  S.  tor- 
tiously,  in  this  case,  if  J.  8.  die,  his  execu- 
tor, although  at  common  law,  he  could  not 
have  trespass,  yet  if  the  goods  were  not  con- 
sumed, he  might  have  replevin,  and  also  a 
writ  of  detinue ;  for  the  thing  itself  is  to 
be  recovered,  and  the  property  continues  to 
the  executor.  And  so,  if  J.  8.  takes  goods 
tortiously,  and  dies,  if  the  goods  have  been 
consumed,  no  trespass  lies  against  the  ex- 
ecutors of  J.  8.  but  if  the  executors  have 
the  goods  in  their  possession,  then  detinue 
lies  against  them,  upon  their  own  posseS' 
sion."  In  3Com.  Dig.  Detinue,  D.  speaking 
of  detinue,  it  is  said — *^It  does  not  lie  against 
him  who  never  had  the  goods ;  and  there- 
fore it  does  not  lie  against  an  executor  upon 
a  bailment  to  his  testator,  if  the  goods  never 
came  to  the  possession  of  the  executor." 
The  same  law  is  laid  down,  almost  in  the 
same  words,  in  8  Vin.  Abr.  Detinue,  D.  If 
we  look  to  the   books  of  entry  (among  the 

best  test  of  the  law),  and  especially 
354      to  that  *book  of  the  highest  authority, 

Rastal,  from  folio  204  to  216,  title  De- 
tinue, we  find  many  declarations  in  original 
actions  against  executors  for  chattels  of 
different  kinds,  charters  and  muniments  of 
title  in  boxes  &c.  in  every  one  of  which, 
after  charging  that  the  goods  were  bailed, 
or  came  by  finding  to  the  testator,  it  is  then 
alleged  thus— *' Yet  the  said  A.  B.  (the  tes- 
tator) in  his  life,  and  the  said  executors 
since  his  death,  to  whose  hands  and  pos- 
session the  said  goods  (describing  them)  at 
M.  in  the  parish  and  ward,  and  on  the  day 
and  year  aforesaid,  came,  although  often 
required,  the  said  goods  to  the  plaintiff 
have  not  delivered,  but  the  same"  &c. 
Sometimes,  the  executors  plead  that  the 
goods  were  delivered  to  their  testator,  as  a 
pledge  to  secure  a  certain  sum  lent  to  the 
plaintiff,  which  sum  has  not  been  returned, 
and  therefore  they  hold  them ;  and  this  is  a 
good  plea.  Sometimes,  not  admitting  that 
the  goods  came  to  their  testator's  possession 
in  manner  and  form  as  charged,  they  plead 
that  they  found  them  among  the  goods  and 
chattels  of  their  testator,  and  that  they 
bring  them  into  court,  ready  to  deliver  them 
to  whom  the  court  may  direct,— or  ready  to 
deliver  them  to  the  plaintiff;  and  thereupon, 
the  executors  are  thereof  released  and  exon- 
erated. There  are  forms  too,  of  scire  facias 
to  revive  judgments  against  executors;  in 
which,  uniformly,  after  reciting  the  judg- 
ment,   it   is   added,    **yet   execution  of  the 


judgment  aforesaid  remains  to  be  done;  and 
the  aforesaid  (specific  thing)  after  the  death 
of  the  said  A.  B.  to  the  hands  and  posses- 
sion of  the  said  C.  D.  executor  of  the  will 
of  the  said  A.  B.  deceased  came,  as  by  the 
suggestion  of  the  said  plain  tiff  we  are  given 
to  understand,"  &c. 

These  authorities  unquestionably  prove, 
that  detinue  cannot  be  maintaitaed  against 
an  executor,  upon  the  possession  of  his 
testator,  but  the  plaintiff  must  charcre  and 
prove  possession  in  him.  It  was  contended, 
that  this  might  be  a  constructive  pos- 

355  session,  which  the  law  *  would  cast 
upon  the  executor,  wherever  the  tes- 
tator has  been  in  possession.  But  it  is 
impossible  to  hold  this,  without  overruling 
at  once  all  the  authorities.  If  they  mean 
any  thing,  they  mean  a  real,  actual  posses- 
sion in  the  executor  himself,  such  as  would 
enable  him  to  clear  himself,  by  delivering 
up  the  chattels,  or  make  him  guilty  person- 
ally of  that  detainer,  which  is  the  gist  of 
the  action,  and  which  alone  could  justify 
the  issuing  against  him  that  process  which  ' 
seizes  into  the  hands  of  the  officer,  all  his 
own  lands  and  chattels,  by  which  he  is  dis- 
trained till  he  deliver  the  specific  thing.  I 
am  clearly  of  opinion,  then,  that  as  an  orig- 
inal  action  of  detinue  cannot  be  maintained 
against  an  executor  without  charging  pos- 
session in  him,  so  neither  can  a  scire  facias 
to  revive  such  action,  be  supported  against 
him,  without  the  same  suggestion  and 
proof.  The  proceeding  against  him  here 
therefore  is  bad  ab  ovo. 

Many  other  ingenious  speculations  and 
subtle  objections  were  raised  and  discussed 
at  the  bar,  as  to  all  of  which,  I  wish  it  dis- 
tinctly understood,  that  I  give  no  opinion. 
Time  was  when  few  were  more  apt  than 
myself,  to  chase  the  obiter  points  started  at 
the  bar ;  but  experience  has  taught  me,  that 
it  is  safest  to  confine  myself  to  the  matters 
necessary  to  the  decision  of  the  particular 
case. 

I  wish  it  distinctly  understood,  that  I  do 
not  mean  by  anything  said  here,  to  detract 
from  the  case  of  Cloud  v.  Catlett's  ex'or,  in 
the  slightest  degree.  My  best  judgment 
approves  that  decision,  as  sound  and  clear 
law.  That  was  a  scire  facias  against  bail, 
liable  by  his  undertaking  in  the  original  ac- 
tion ;  and  I  think,  that  the  scire  facias  was 
sufficiently  full,  and  gave  sufficient  notice, 
that  the  distringas  had  been  superseded, 
and  the  ca.  sa.  issued.  I  consider  the  case 
before  us,  essentially  different. 

At  common  law,  actions  of  tort  died  with 
the  person :  but   this   principle  being 

356  found  oppressive  and  unjust,  *where 
the  tort  involved  the  taking  of  per- 
sonal property,  the  rule  was  so  modified  as 
to  take  such  cases  out  of  its  operation. 
Under  this  modification  it  is,  that  if  the 
testator  take  goods  tortiously  and  die, 
though  trespass  will  not  lie  against  his  ex- 
ecutor, yet  if  the  executor  have  the  goods  in 
his  possession,  detinue  lies  against  him 
upon  his  own  possession.  At  common  law, 
all  actions,,  whether  maintainable  against 
the  representative  or  not,  abated  by  the 
death  of  the  party,  plaintiff  or  defendant. 
To  remedy  this  mischief,  the  statute  8  and 
9  Will.  3,  ch.  11,  and  our  statute  taken  from 
it,  enacted,  that  the  action  shall  not  abate» 
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if  originally  maintainable  by  or  against  the 
representative,  but  shall  be  revived  by  scire 
facias.  Whether  detinue  be  within  this 
statute  or  not,  depends  upon  the  fact  of  the 
executor's  having  taken  possession  of  the 
chattel :  if  he  has  taken  actual  possession, 
he  might  be  sued  by  original  action,  and  a 
scire  facias  to  revive  lies ;  if  not,  there  can 
be  no  scire  facias.  Ought  not  the  scire 
facias,  then,  to  suggest  his  actual  posses- 
sion, in  order  to  shew  a  right  to  revive,  a 
cause  of  action?  a  ground  on  which  a  judg- 
ment may  be  founded?  Suppose  the  scire 
facias  stated  an  action  pending  against  the 
testator  of  assault  and  battery,  and  sought 
to  revive  it  against  the  executor;  could  this 
be  sustained?  Yet  it  is  equally  sustainable 
with  detinue,  where  no  possession  has  come 
to  the  executor.  Suppose,  upon  the  return 
of  the  scire  facias  executed,  the  executor  re- 
fuses or  neglects  to  enter  his  appearance ; 
the  statute  says,  that,  in  such  case,  the 
court  may  proceed  to  final  judgment,  in  the 
same  manner  as  if  an  appearance  had  been 
entered ;  yet  will  it  be  contended,  that  it 
will  so  proceed  against  an  executor,  where 
he  is  not  charged  with  possession  of  the 
chattel,  upon  which  possession  alone  he  is 
liable?  In  fine,  must  not  the  scire  facias, 
to  bring  the  case  at  all  within  the  statute 
of  ieofails,  shew  that  it  is  of  that  class, 
which  are  originally  maintainable  against 

an  executor? 
357  *I  am  sensible  that  in  these  latter 
remarks,  I  have  been  guilty  of  tautol- 
ogy :  I  have  preferred  this,  to  leaving  at 
all  in  doubt,  my  opinion  in  Cloud  v.  Cat- 
Ictt's  ex'cr,  or  the  clear  ground  of  distinc- 
tion, which,  I  think,  exists  between  that 
case  and  this. 

CABELL,  J.  This  case  is  very  similar 
to  Allen's  ex' or  v.  Harlan,  decided  last 
winter.  Mr.  Johnson  was  not  concerned  in 
that  case ;  and  as  the  decision  there  would 
be  a  direct  authority  against  his  client,  the 
defendant  in  error  in  this  case,  he  requested, 
tiiat  we  would  review  the  case  of  Allen's 
cx'or  V.  Harlan ;  to  which  we  assented,  the 
more  readily,  because  that  case  had  been 
argued  without  much  preparation  on  the 
part  of  the  bar.  The  re-argument  has  been 
one  of  great  research  and  ability,  and  has 
to  my  view,  cast  new  lights  on  some 
branches  of  the  subject. 

I  am  still  decidedly  of  opinion,  that  in 
an  original  action  of  detinue  against  an  ex- 
ecutor, it  is  absolutely  necessary  to  shew 
that  the  testator  had  possession  of  the  prop- 
erty before  his  death,  and  that  it  has  subse- 
quently come  to  the  executor.  This  is 
proved,  beyond  all  doubt,  by  the  authorities 
referred  to  in  Allen's  ex'or  v.  Harlan  ;  and, 
indeed,  I  understand  Mr.  Johnson  as  ad- 
mitting it.  I  am  equally  confident,  that, 
in  a  scire  facias  under  the  statute,  to 
revive  against  an  executor,  an  action 
of  detinue  which  was  depending  against 
the  testator  at  the  time  of  his  death, 
the  executor  is  liable  only  in  those  cases 
where  the  possession  of  the  testator  has 
been,  in  'fact,  transmitted  to  the  exec- 
utor. Thus  far,  I  still  approve  the  de- 
cision in  Allen's  ex'or  v.  Harlan.  But  I 
am  compelled  to  abandon  the  opinion,  that 
it  is  necessary,  that  the  possession  of  the 
executor  shall  be  stated  in  the  scire  facias 


or  in  the  declaration   upon  the  scire  facias. 
The  omission  to   state,    even    in    a    scire 
facis  at  common  law,  what   is    essential  to 
the  plaintiff's  recovery,  is  no  cause   of   de- 
murrer.     Thus,     in     a    scire    facias 

358  against  '^the  executor  of  one  who  had 
been  special  bail  in  an  action  of  det- 
inue, to  shew  cause  why  the  plaintiff  should 
not  have  execution  of  the  judgment,  against 
the  estate  of  the  bail  in  the  hands  of  the 
executor,  it  was  not  stated,  either  that  the 
distringas  for  the  specific  thing  had  been 
superseded,  or  that  a  ca.  sa.  against  the 
principal  had  been  returned  non  est  in- 
ventus. Nobody  doubted  that  these  things 
were  essential  to  the  plantiff's  right  to  re- 
cover. But  the  court  held,  that  the  absence 
of  them  was  not  to  be  taken  advantage  of 
by  demurrer,  but  must  be  shewn  by  plea. 
Cloud  V.  Catlett's  ex'or,  4  Leigh  62.  If  this 
be  the  case  in  a  scire  facias  at  common  law, 
it  is  much  more  clearly  so,  in  a  scire  facias 
under  our  statute,  for  the  revival  of  a  suit. 
The  statute  provides,  that  **  where  any  per- 
sonal action  &c.  is  now  or  shall  be  depend- 
ing &c.  and  either  of  the  parties  shall  die 
&c.  such  action  or  suit  shall  not  abate,  if 
the  same  were  originally  maintainable  by 
or  against  an  executor  or  administrator, 
but  the  plaintiff  &c.  shall  and  may  have  a 
scire  facias  against  the  defendant,  oc^  if  he 
be  dead,  against  his  executor  &c.  to  shew 
cause,  generally,  why  such  action  or  suit 
shall  not  be  proceeded  in  to  a  final  judg- 
<nent."  It  then  provides,  that  if  the  scire 
facias  shall  be  returned  executed,  and  the 
executor  &c.  shall  neglect  or  refuse  to  enter 
his  appearance,  the  court  may  proceed  to 
final  judgment  &c.  in  the  same  manner  as 
if  he  had  entered  his  appearance :  and  if 
the  executor  &c.  shall  appear  to  the  suit, 
upon  the  scire  facias  being  returned  ex- 
ecuted, **or  if,  without  a  scire  facias,  he 
shall  voluntarily  enter  himself  Ac.  defend- 
ant to  such  suit,  then  and  in  either  case, 
such  exedutor  &c.  shall  have  liberty  to  plead 
de  novo  to  the  plaintiff's  action,  every  such 
plea  or  pleas,  as  an  executor  &c.  may  law- 
fully plead,  or  as  the  deceased  party  might 
or  could  have  pleaded,  if  he  or  she  had  lived 
— And  the  court  shall  proceed  to  final  judg- 
ment or  decree,  for  or   against  the  executor 

&c.  in  the  same  manner  as  if  the  orig- 

359  inal  writ*had  been  issued  against  him 
as   executor"    &c.     I  have  been  thus 

particular  in  reciting  the  statute,  because  I 
think  its  provisions  are  so  clearly  expressed, 
as  to  leave  no  doubt  as  to  the  intention  of 
the  legislature.  In  every  personal  action 
originally  maintainable  by  or  against  an 
executor,  the  party  is  entitled  to  a  scire 
facias.  How  did  the  legislature  intend, 
that  the  courts  should  determine  what  ac- 
tions are  maintainable  by  or  against  execu- 
tors or  administrators?  Most  certainly,  by 
the  general  nature  of  the  action  itself,  not 
by  circumstances  happening  after  the  death 
of  the  party.  If  this  be  so,  the  statute  must 
be  construed  in  the  same  way,  as  if  it  had 
provided,  that  no  personal  action  shall 
abate,  unless  it  be  of  that  class  of  actions 
which  die  with  the  person.  Wherever  it  is 
not  of  that  class,  the  party  may  have  a  scire 
facias,  calling  on  the  executor  or  adminis- 
trator to  shew  cause  why  the  action  shall 
not  be  proceeded  in  to  a  final  judgment.     If 
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any  thing  has  happened  since  the  death  of 
the  party,  which  will  make  it  improper  to 
proceed  to  judgment  against  the  executor  or 
administrator,  or  if  something  has  not  been 
done,  the  existence  of  which  is  essential  to 
the  plaintiff* s  recovery,  these  matters  may 
and  ought  to  be  pleaded  by  the  executor,  as 
cause  why  the  suit  shall  not  be  proceeded  in 
to  judgment  against  him.  I  think  it  man- 
ifest, that  the  legislature  did  not  mean  to 
encumber  the  scire  facias  with  any  minute- 
ness of  allegation,  nor  to  require  a  declara- 
tion upon  the  scire  facias.  The  general 
nature  of  the  action,  the  parties  to  it,  the 
death  of  one  of  them,  and  the  qualification 
of  the  executor  or  administrator,  are  all  the 
circumstances,  which  the  nature  of  the  case, 
and  the  object  of  the  legislature,  require. 
That^the  legislature  attached  no  importance 
to  the  scire  facias,  farther  than  as  a  vehicle 
of  notice  to  the  executor  or  administrator, 
of  the  general  nature  and  pendency  of  the 
suit  at  the  death  of  his  testator  or  intestate, 
is  manifest  from  the  provision,  that  if  the 
executor  will  voluntarily  enter  himself 
360  defendant  to  *^the  suit,  no  scire  facias 
at  all  is  necessary.  Besides,  whether 
there  be,  or  be  not  a  scire  facias,  the  papers 
in  the  original  suit  give  the  executor  suffi- 
cient information  of  the  plaintiff's  demand; 
and  it  there  be  any  thing  making  it  im- 
proper to  enforce  the  demand  against  the 
executor,  he  must  be  better  acquainted  with 
it  than  the  plaintiff,  and  it  is  his  duty  as 
well  as  his  right  to  state  it  by  plea. 

This  brings  us  to  the  plea  of  the  defend- 
ant in  this  case.  He  might  have  pleaded 
that  he  did  not  detain  the  property  sued  for, 
and  this  would  have  thrown  upon  the  plain- 
tiff the  burthen  of  proving,  not  only  his 
own  title,  but  possession  in  the  defendant. 
He  chose,  however,  to  rely  on  the  plea,  that 
the  testator  did  not  detain.  I  see  no  objec- 
tion to  the  form  of  this  plea,  nor  to  its 
matter,  as  constituting  an  effectual  defence. 
Issue  having  been  taken  upon  it,  and  found 
in  favour  of  the  plaintiff,  by  a  general  ver- 
dict, I  think  he  was  entitled  to  a  judcfment 
according  to  the  verdict.  I  am  of  opinion, 
however,  that  the  court  erred  in  rendering 
a  personal  judgment  against  the  executor 
for  the  value,  and  the  damages  found  by  the 
jury.  I  understand  it  to  be  admitted,  that 
the  judgment  was  wrong,  in  this  respect, 
as  to  the  damages.  And  I  concur  with 
judge  Brockenbrough,  that  it  would  be  quite 
an  anomaly,  to  distinguish  between  the 
principal  and  the  incident,  by  giving  one 
sort  of  judgment  for  the  value  of  the  prop- 
erty, and  a  different  one  for  damages  for 
detaining  the  property.  By  resorting  to 
the  scire  facias,  the  plaintiff  made  his  elec- 
tion to  proceed  against  the  executor,  as  ex- 
ecutor, and  thereby  restricted  his  claim  to 
a  judgment  de  bonis  testatoris. 

I  am  of  opinion,  that  the  judgment  should 
be  reversed,  and  judgment  entered  for  the 
plaintiff  for  the  slave  in  the  declaration 
mentioned,  if  to  be  had;  if  not,  for  the 
value  and  damages  found  by  the  jury,  and 
the  costs,  to  be  levied  de  bonis  testa- 
tori  s. 
361  *BROOKE,  J.    The  principles  which 

are  to  govern  this  case,  were  properly 
settled  in  Allen *s  ex'or  v.  Harlan.  The 
difficulties  that  seem  to  arise  in  the  action 


of  detinue  against  an  executor,  grow  out  of 
the  anomalous  character  of  the  remedy  for 
the  wrong  done  by  the  testator,  and  that 
done  by  the  executor,  combined  in  one  and 
the  same  action,  and  the  necessity  of  shap- 
ing the  proceedings  to  give  redress  for  both. 
In  one  aspect,  it  is  a  remedy  for  the  wrong- 
ful detention  of  goods  from  the  rightful 
owner  by  the  testator ;  in  the  other,  for  the 
wrongful  detention  by  the  executor  of  the 
same  goods,  which  have  come  to  his  hands 
as  executor.  The  judgment  is  made  to  con- 
form to  this  double  aspect.  As  regards  the 
assets,  the  judgment  is  de  bonis  testatoris, 
not  only  for  the  damages  resulting  from 
the  detention  by  the  testator  in  his  lifetime, 
but  also  for  the  damages  incurred  by  the 
executor's  detention ;  for  though,  in  gen- 
eral,  the  executor  is  personally  liable  for 
his  own  acts,  yet  his  detention  is  consid- 
ered by  the  law  as  an  incident  belonging  to 
his  office.  But  with  regard  to  the  owner  of 
the  goods,  the  executor's  detention  is  a 
wrong  of  his  own,  which  subjects  him,  per- 
sonally, to  a  judgment  for  them,  or  their 
alternative  value.  Newsum  v.  Newsnm,  1 
Leigh  86;  1  Wms.  Saund.  216,  a.  note  1. 
But  to  subject  him  to  such  judgment,  his 
possession  must  be  an  actual  possession  at 
some  time  before  the  suit  brought,  not,  as 
was  argued  by  the  counsel  for  the  defend- 
ant in  'error,  a  possession  by  intendment  of 
law.  This  is  too  well  settled  to  be  now 
controverted.  In  the  case  of  Le  Mason  v. 
Dixon,  sir  W.  Jones,  173,  4,  where  there 
were  three  executors,  and  the  possession  of 
the  goods  had  been  taken  and  held  by  one 
of  them,  it  was  held,  that  the  action  could 
only  be  brought  against  the  executor  in 
possession ;  which  is  wholly  irreconcilable 
with  the  idea  of  a  constructive  possession 
in  the  executors.  Nor  does  the  case  of 
Burnley  v.  Lambert,  1  Wash.  308,  give  any 

countenance  to  it.  The  principle  of 
362      that  case  would  be  applicable,  *if  the 

executor  had  been  in  actual  possession, 
and  had  parted  with  it  before  action  brought, 
for  the  reasons  there  assigned ;  but  the  case 
gave  no  countenance  to  the  idea  of  a  legal 
intendment  of  possession  in  the  executor, 
who  in  truth  never  had  possession,  from  the 
fact  of  his  testator  having  had  the  posses- 
sion. In  the  case  before  us,  then,  the  actual 
possession  of  the  goods  by  the  executor,  at 
any  time,  being  nowise  alleged  in  the  plead- 
ings, the  judgment  must,  for  that  cause,  be 
reversed,  and  the  proceedings  set  aside  up 
to  the  scire  facias,  in  order  that  the  plaintiff 
may  file  a  declaration  on  the  scire  facias, 
alleging  that  the  slave  demanded  came  to 
the  possession  of  the  executor,  the  defend- 
ant. This  practice,  I  think,  would  be  most 
conformable  with  the  statute  giving  the 
scire  facias  to  revive.  Or,  the  plaintiff  may 
move  to  quash  the  scire  facias,  and  sue  out 
another,  suggesting  the  possession  of  the 
defendant. 

I  can  see  nothing  in  the  statute  to  change 
the  pleadings  in  the  case.  Detinue  is  not 
an  action  purely  ex  contractu,  or  ex  delicto, 
but  partakes  of  both.  That  it  does  not  die 
with  the  person,  is  very  clear.  But  to  give 
a  construction  to  the  statute,  which  would 
authorize  a  judgment  against  an  executor 
in  detinue,  in  a  case  in  which  it  is  neither 
alleged  nor  denied,  that  he  was  ever  in  pos- 
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sessioo  of  the  goods  (which  would  be  the 
case,  if  sach  possession  was  not  alleged  in 
the  scire  facias,  or  in  a  declaration  upon  it, 
and  judgment  by  default  should  be  rendered 
against  Him),  would  be  a  novelty  in  plead- 
ing that  could  not  have  been  intended. 
And  this  consideration  that  the  judgment 
may  be  by  default,  shews,  that  the  posses- 
sion of  the  defendant,  which  is  the  gist  of 
the  proceeding  against  him,  must  be  alleged 
by  the  plaintiff,  in  some  form,  and  proved ; 
instead  of  the  fact  of  the  executor  never 
having  had  possession,  being  matter  of  de- 
fence. Upon  these  principles,  I  think  the 
case  of  Allen's  ex' or  v.  Harlan  was  cor- 
rectly decided. 
363  *The  case  of  Austin's  ex'or  v.  Jones, 
Gilm.  341,  was  alluded  to  in  the  argu- 
ment of  this  case ;  and  though  I  can  see 
nothing  in  that  case  which  has  any  appli- 
cation to  this,  I  shall  make  a  few  remarks 
upon  it.  There,  the  jury  found,  that  one 
of  the  slaves  demanded  in  the  declaration, 
had  died  since  the  action  was  brought.  The 
old  t>ooks  give  us  no  similar  case ;  and  I 
have  searched  again  to  find  any  such  plea 
as  the  death  or  loss  of  the  property  pending 
the  action.  All  the  pleas  in  detinue  may 
be  seen  in  3  Chitt.  Plead.  513-518.  There 
is  nut  one  that  hints  at  such  a  defence.  It 
must  t>e  admitted,  that  the  death  or  loss  of 
the  thing  in  controversy,  is  no  defence  in 
trover.  The  hardship  was  pressed  on  the 
court,  in  Austin's  ex'or  v.  Jones;  but,  as 
the  plaintiff  had  his  election  to  bring  trover 
or  detinue,  and  as  no  such  defence  could  be 
made  in  trover,  it  was  not  i)erceived  that  it 
could  be  made  in  detinue.  The  technical 
difference,  that  in  trover  the  plaintiff  gives 
tip  his  title  to  the  thing,  and  only  claims 
damages  for  the  conversion,  whereas  in 
detinue  he  claims  the  thing  itself  and  dam- 
ages for  the  detention,  did  not  appear  to 
vary  the  ground  of  his  claim  in  either  ac- 
tion. In  both,  the  plaintiff's  title  to  the 
thing  must  be  asserted,  though  the  redress 
given  by  the  two  actions  is  different,  in 
case  the  thing  is  to  be  had.  But  if  in  de- 
tinue the  thing  is  not  to  be  had,  the  plain- 
tiff recovers  the  value  and  damages  for  the 
detention ;  which  is  exactly  what  he  would 
recover  in  trover.  In  a  case  decided  by 
chief  justice  Frowicke,  it  was  held,  that 
the  defendant  has  his  election  to  deliver  the 
thing,  or  the  value  to  the  plaintiff;  8  Vin. 
'  Abr.  Detinue,  E.  pi.  15,  p.  40.  And,  as 
early  as  17  BJdw.  3,  it  was  held,  that  in  det- 
inue for  charters,  it  was  no  defence  that 
the  charters  were  burnt ;  and  though  that 
case  was  afterwards  overruled,  it  was  on 
the  ground,  that  though  there  could  be  no 
judiirment  for  lost  chartei^,  there  should  be 
judgment  for  the  value  of  the  land.  17  Kd. 
3,  45,  b.  Roll's  Abr.  607;  2  Bac.  Abr. 
364  Detinue,  B.  p.  318.  I  *have  noticed 
the  distinction  between  detinue  for 
charters  and  detinue  for  goods,  in  my  opin- 
ion in  Austin's  ex'or  V.  Jones.  The  process 
differs,  as  well  as  the  nature  of  the  relief. 
In  the  first,  the  value  of  the  title,  of  which 
the  charters  are  the  evidence,  is  the  object, 
not  the  paper  and  wax;  and  where  these 
were  not  to  be  had,  the  value  of  the  land 
was  adjudged.  In  detinue  for  goods,  the 
thing  itself  is  the  object,  not  the  evidence 
of  title  to  it ;  and  there  is  no  case  of  detinue 


for  goods,  in  which  judgment  has  been  ren- 
dered for  the  value  of  the  goods  and  dam- 
ages for  the  detention,  omitting  the  goods 
themselves,  the  object  of  the  action. 

TUCKER,  P.  If  the  case  of  Allen's 
ex'or  V.  Harlan  is  to  be  considered  as  prop- 
erly adjudged,  there  can  be  no  doubt,  I 
think,  that  this  judgment  must  be  reversed. 
But  as  that  case  was  not  very  fully  argued, 
the  court  were  willing  to  review  it  with  the 
aid  of  the  experienced  and  learned  counsel 
concerned  in  this  case.  They  have  obvi- 
ously given  the  most  laborious  attention  to 
this  obscure  and  interesting  branch  of  the 
law,  and  have  furnished  us  with  all  the 
light  which  can  be  derived  from  authority, 
or  afforded  by  their  own  profound  and 
luminous  expositions.  With  all  these  ad- 
vantages, I  have  reconsidered  our  former 
decision,  and  if  I  have  not  been  convinced 
of  error  in  the  opinion  then  delivered,  I 
have  had  the  good  fortune  at  least  of  find- 
ing my  difficulties  heretofore  in  a  great  de- 
gree dispelled,  and  my  confidence  in  our 
first  judgment  confirmed   and  stengthened. 

The  first  proposition  I  shall  lay  down  in 
this  case,  is,  that  where  an  executor  takes 
possession  of  the  property  of  a  third  person, 
of  which  his  testator  died  in  possession, 
he  is  liable  to  an  action  of  detinue  at  the 
suit  of  the  true  owner,  either  in  his  indi- 
vidual character,  or  as  executor,  at  the  elec- 
tion of  the  plaintiff.  That  he  is  liable  in 
his  individual  character,  seems  not  only  to 
be  established  by  the  case  of  Royall  v. 
365  Eppes,  2  Ifilnnf.  479,  but  *by  ancient 
cases,  and  by  the  reason  of  the  thing. 
For,  upon  the  supposition  that  the  testator 
had  not  good  title,  his  dying  in  possession 
can  be  no  justification  for  a  detention  by 
the  executor,  who  being  thus  guilty  of  a 
wrong,  is  personally  liable  for  that  wrong ; 
for,  peradventure,  his  testator's  estate  may 
not  be  adequate  to  make  compensation  for 
his  continued  detention,  or  his  eloignment 
of  the  property,  and  he  ought  to  be  respon- 
sible himself  for  his  own  act.  On  the  other 
hand,  if  the  testator  wrongfully  detained 
and  died  in  possession,  it  would  be  hard 
that  the  owner  should  be  compelled  to  look 
to  the  executor,  who  may  be  insolvent,  in- 
stead of  having  recourse  against  the  estate 
of  the  wrong-doer,  at  least  for  the  damages 
for  its  detention.  Hence,  the  true  owner 
may,  at  his  election,  sue  the  executor  as 
such  in  detinue,  declaring  upon  the  posses- 
sion and  detention  of  the  testator,  and  on 
the  executor's  continued  possession  and  de- 
tention, since  his  death.  This  course  of 
things  seems  not  only  consistent  with  rea- 
son, but  it  is  clearly  supported  by  authority. 
^^If  the  bailee  of  a  thing  dies,  detinue  lies 
against  his  executors,  if  they  take  it;"  8 
Vin.  Abr.  Detinue,  D.  pi.  1,  p.  28.  And  the 
declaration  charges  the  finding  or  bailment 
and  detention  by  the  testator,  and  the  sub- 
sequent possession  and  detention  by  the  ex- 
ecutor; Rastall's  Entries  210.  The  form  of 
declaring  in  such  case,  must  be  taken  to  be 
conclusive  of  the  point. 

The  next  proposition  I  shall  lay  down,  I 
think  equally  clear.  If  the  defendant  in 
detinue  dien,  and  the  possession  comes  to 
the  hands  of  his  executor,  the  action  may 
be  revived  against  him  by  scire  facias  un- 
der our  statute.     For  we  have  already  seen, 
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that  the  action  lies  against  him  as  executor, 
if  he  takes  the  possession  after  his  testa- 
tor's death ;  and  the  statute  expressly  gives 
the  scire  facias,  and  provides  that  the  action 
shall  not  abate,  ^  4f  the  same  were  originally 
maintainable  by  or  against  the  execu- 
tor;" that  is,   if   an    original    action 

366  *could  be  maintained   by   or   against 
him.     On  this  point,    therefore,  there 

can  be  no  diflSculty. 

Thirdly,  if  the  defendant  in  detinue  dies, 
and  the  possession  does  not  come  to  the 
hands  of  his  executor,  the  executor  is  not 
liable  to  an  original  action,  either  person- 
ally, or  as  executor;  and  by  consequence, 
he  is  not  liable  to  a  scire  facias.  For,  in 
the  first  place,  it  is  expressly  laid  down,, 
that  if  the  bailee  burns  the  thing  and  dies, 
his  executor  shall  not  be  charged  in  detinue, 
for  the  action  dies  with  the  person ;  8  Vin. 
Abr.  Detinue,  l).  pi.  4,  p.  28.  Now,  if  the 
action  dies  with  the  person,  it  is  not  one 
which  can  be  originally  maintained  against 
executors,  and  therefore  a  scire  facias  does 
not  lie.  For  the  true  meaning  of  the  stat- 
ute was  not  to  give  a  right  of  action  which 
did  not  exist,  nor  to  revive  one  which  was 
extinct,  but  merely  to  prevent  the  delay  and 
cost  of  suing  the  executor  in  an  original 
action,  instead  of  carrying  on  the  existing 
suit  against  him. 

Again ;  the  Year  books  are  full  of  cases 
to  shew,  that  the  action  of  detinue  does  not 
lie  against  an  executor,  unless  by  reason  of 
hisi>osse8sion.  Thus,  in  the  case  just  cited 
from  Viner,  it  is  said  the  executor  shall  not 
be  charged  in  detinue,  because  he  shall  not 
be  charged  without  a  possession  in  him; 
citing  11  Hen.  4,  46,  b.  And  in  43  Ed.  3, 
29,  and  11  Hen.  4,  45,  b.  cited  Vin.  Ibid.  pi. 
1,  it  is  said,  the  action  lies  against  him,  if 
he  take  the  thing;  but  it  does  not  lie 
against  him  unless  by  reason  of  the  posses- 
sion ;  and  if  there  are  three  executors,  and 
only  one  has  the  possession,  the  action  lies 
against  him  only;  Ibid.  And  this  posses- 
sion, I  take  it,  must  be  an  actual,  and  not 
a  constructive  possession;  for  otherwise, 
the  last  case  could  not  be  law,  since  the 
constructive  possession  would  be  equally  in 
all.  Moreover,  we  find  it  decided,  that  ex- 
ecutors are  no  longer  chargeable  than  dur- 
ing the  time  they  have  the  possession ;  for 
they  are  not  bound  to  keep  the  property, 
which  does  not  belong  to  their  testator, 

367  but   may   relinquish  *the  possession ; 
and  if   they    relinquish    it,    they   are 

discharged,  though  if  they  destroy  the  prop- 
erty, trespass  lies.  8  Vin.  Abr.  Detinue, 
D.  5,  pi.  19,  p.  34,  citing  Bro.  Charters  de 
terre,  72.  These  authorities  are  recognissed 
by  the  most  learned  and  approved  writers, 
and  are  handed  down  to  us  as  constituting 
the  law  of  the  subject.  The  Year  books  are 
cited  by  Brooke,  Detinue  de  biens,  pi.  19. 
And  he  is  cited  by  Blackstone,  3  Comm. 
and  by  Chitty,  vol.  1,  120,  who  lays  down 
the  doctrine,  that  ** detinue  cannot  be  sup- 
ported against  a  person  who  never  had  the 
possession  of  the  goods;  as  against  an  ex- 
ecutor on  a  bailment  to  his  testator,  unless 
the  goods  came  to  the  possession  of  the  ex- 
ecutor. He  also  cites  2  Bulstrode  308.  The 
editor  of  Saunders  too,  among  the  most 
learned  and  acute  of  the  profession,  gives 
us  the  same  doctrine,  and   cites  in  addition 


sir  W.  Jones  173,  4.  If  authority,  then,  can 
have  any  weight,  if  we  are  not  to  reject 
the  received  and  uncontradicted  doctrines  of 
ages  past,  for  a  new  theory  of  the  action 
unsupported  by  authority,  we  must  pro- 
nounce that  the  action  of  detinue  does  not 
lie  against  executors  as  such,  where  they 
have  never  had  the  possession ;  and  by  con- 
sequence the  scire  facias  does  not  lie  against 
them. 

It  was  said,  however,  that  the  testator 
having  died  in  possession,  the  law  will  in- 
tend that  the  possession  is  in  the  executor, 
and  will  not  permit  him  even  to  controvert 
it.  For  this  position  no  authority  was 
cited ;  but  it  was  attempted  to  be  supported 
by  inference  from  Burnley  v.  Lambert,  1 
Wash.  308.  But  that  inference  is  not  to  be 
sustained.  Though  the  law  might  fairly 
intend,  against  the  wrongful  detainer  of 
the  property,  that  it  was  still  in  his  posses- 
sion, notwithstanding  he  had  parted  with 
it,  such  an  intendment  would  be  grossly 
absurd  and  unjust,  as  to  the  executor,  who 
never  had  possession  at  all.  Indeed,  even 
as  it  respects  the  wrong-doer  himself,  the 
law  does  not  intend  a  continued  possession, 
if  the  defendant  can  shew  he  has  been 
368  legally  ^dispossessed.  A  fortiori  it 
would  seem  that  such  possession 
should  not  be  intended,  where  the  party 
never  has  had  any  possession  at  all:  for  he 
is  certainly  as  guiltless,  as  the  man  who 
was  once  a  wrong -doer,  whose  wrong  has 
not  been  repented  of,  but  has  only  been 
purged  by  a  legal  dispossession.  To  intend 
the  executor  to  be  in  possession, — to  refuse 
him  a  right  to  controvert  that  fact,  on  which 
his  liability  depends,— to  enter  a  judgment 
against  him  personally,  for  the  specific 
thing,  or  its  alternative  value,  where  he 
has  not,  and  never  has  had,  the  chattel  in 
his  possession, — to  distrain  his  lands  and 
tenements,  goods  and  chattels,  until  he 
shall  either  deliver  up  property  which  he 
has  not  got,  or  pay  the  value  out  of  his  own 
purse  of  what  he  has  never  had, — would  be 
a  refinement  in  cruel  injustice  hitherto  un- 
known to  the  law. 

A  remedy  is  however  offered,  of  which  he 
may  avail  himself:  he  may  move  the  court 
to  supersede  the  distringas  under  our  stat- 
ute. To  this  suggestion  various  consid- 
erations are  opposed.  1.  It  is  a  poor 
compensation  for  the  vexation  and  wrong 
of  being  stript  of  every  thing  in  the  world, 
to  be  enabled  to  obtain  restitution  upon  a 
motion  to  supersede  the  distringas.  2.  Cni 
bono  have  the  judgment  and  distringas,  if 
it  is  instantly  to  be  superseded?  3.  How  is 
it  that  the  executor  can,  upon  this  motion 
to  the  court,  be  i)ennitted  to  controvert  that 
intendment  of  the  law,  which  he  was  not 
entitled  to  contest  during  the  pendency  of 
the  suit,  so  that  the  truth  of  his  denial 
might  be  ascertained  by  the  jury?  If  the 
law  will  so  intend  the  possession  to  be  in 
the  executor,  that  he  cannot  shew,  by  plea, 
that  he  has  not,  and  never  had  the  posses- 
sion, how  is  it,  that  as  soon  as  the  judg- 
ment is  rendered,  and  the  fact  of  possession 
has  been  found  by  the  jury,  he  can  be  ad- 
mitted to  deny  it,  and  demand  that  the  dis- 
tringas shall  be  superseded,  unless  evidence 
of  the  possession  be  produced  on  the  part  of 
the    plaintiff?      4.  The    remedy   which    is 
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369  offered;  may  *fall   short  of    its   pur- 
pose.    The  statute   which    authorizes 

the  supersedeas,  does  not  vacate  the  dis- 
triupfas  altogether.  The  court  is  only  au- 
thorized, for  good  cause  shewn,  **to  direct 
it  to  be  superseded,  so  far  as  it  relates  to 
the  specific  thing,  and  to  be  executed  for 
the  alternative  value  or  price  only ;  so  that, 
by  his  motion,  the  executor  would  indeed 
be  relieved  from  the  delivery  of  the  specific 
thing,  but  could  not  be  released  from  the 
process,  until  he  had  paid  the  alternative 
value  out  of  his  own  pocket.  Moreover,  if 
the  distringas  prove  unavailing,  the  plain- 
tiff might  then  move  for  a  ca.  sa.  against 
the  executor,  since  the  judgment  for  the 
value  is  de  bonis  propriis-;*  and  thus 
the  body   of  the  executor  is,  for  the 

370  *^first    time    known    to  our  law,  to  be 
subject  to  incarceration,    not   for  his 

own  act,  but  for  the  wrong  of  his  testator. 
The  counsel,  so  fruitful  in  expedients,  I 
understood  to  suggest,  that  the  sum  recov- 
ered would  be  a  proper  charge  against  the 
estate ;  but  as  this  redress  would  not  exist 
in  case  of  a  deficiency  of  assets,  and  as  the 
principle  of  the  law  is  to  protect  the  execu- 
tor's own  person  and  property,  in  the  first 
instance,  instead  of  leaving  him  exposed  to 
the  brunt  of  an  execution,  with  the  hope  of 
indemnity  from  the  assets,  I  cannot  think 
there  is  any  thing  in  this  suggestion.  If, 
to  avoid  these  difSculties,  we  suppose  that 
the  executor  may  after  the  levy  of  the  dis- 
tringas go  into  the  whole  matter, — shew 
that  he  never  had  possession, — that  his  tes- 
tator's estate  is  insolvent, — that  he  can 
never  be  remunerated, — and  that  therefore 
an  exoneretur  should  in  effect  be  entered 
on  the  judgment ;  then,  the  execution,  which 


♦Note  by  tbe  president  I  am  aware,  that  on  this 
point,  there  is  a  difference  between  the  members  of 
the  court.  Some  of  my  brethren  think,  that  thouffb 
the  distrinsras  mast  go  against  the  executor  for  the 
ffoods  if  to  be  had.  yet  if  not  to  be  had.  the  execution 
Khonld  ffo  against  the  estate  for  the  value,  and  not 
afirainst  the  execirtor  personally.  In  this  opinion  I 
cannot  concur,  for  many  reasons.  Liet  us  suppose 
the  executor  sells  the  slave  or  other  chattel;  then. 
1.  the  Judgment  against  him  being  only  in  respect  of 
his  actual  possession,  he  must  be  taken  to  have 
received  the  avails,  for  which,  of  course,  he  should 
be  liable  i>ersonally ;  for  it  would  be  unjust  to  make 
the  estate  responsible  for  his  personal  wrong. 
SL  The  estate,  moreover,  might  be  insolvent,  and  It 
would  be  uniust  to  turn  the  owner  over  to  that, 
when  the  wealthy  executor  may  have  put  the  value 
of  the  chattel  into  his  own  pocket.  8.  If  the  Judg- 
ment be  de  bonis  testatoris,  it  must  be  because  the 
proceeds  of  the  chattel  converted  by  the  executor, 
are  to  be  taken  to  be  part  of  the  testator's  estate, 
which,  by  the  way.  contradicts  Newsum  v.  Newsum. 
1  Leigh  80,  but  admitting  it  to  be  so.  then  this  conse- 
quence will  follow,  that  the  value  of  my  slave,  sold 
by  the  executor  during  the  pendency  of  my  suit,  for 
his  recovery,  may,— nay.  must  be.— paid  away  by 
him  in  satisfaction  of  bonds.  Judgments  and  other 
demands  of  superiour  dignity,  and  "no  effects" 
may  be  returned  upon  my  execution  for  the  value. 
4.  If,  as  between  these  parties,  the  proceeds  of  the 
sale  of  the  chattel  are  to  be  considered  as  part  of 
the  personal  estate,  still  as  it  respects  the  sureties 
of  the  executor,  it  is  clear  they  never  could.  For 
they  are  only  bound  for  the  administration  of  the 
goods  and  chattels  of  the  testator,  and  tbe  title  to 
the  chattel  being  in  a  stranger.  It  could  never  have 
been  part  of  the  testator's  goods,  and  therefore  the 
sureties  are  not  bound  for  it.  Other  diflQcultles 
might  easily  be  suggested:  but  these  I  think  will 
suffice.  So  far,  therefore,  from  supposing  the  ex- 
ecution for  the  alternative  value  must  go  against 
the  testator's  estate,  the  foregoing  considerations 
give  rise  to  very  strong  doubts  in  my  mind  as  to  the 

?>ropriety  of  a  Judgment  de  bonis  testatoris,  even 
or  that  portion  of  the  hires  which  the  executor 
may  have  received  in  his  own  time.— Note  in  Orig- 
inal Edition. 


has  been  usually  considered  to  be  the  end  of 
the  law,  would  prove  to  be  but  the  beginning 
of  litigation ;  and  a  judgment  solemnly 
rendered,  would  be  subject  to  reversal  before 
the  same  court,  upon  a  matter  of  fact  which 
was  deemed  to  be  so  conclusively  intended 
by  the  law,  that  it  could  not  be  denied  by 
the  defendant  by  way  of  plea  to  the  action. 
These  are  consequences  too  serious  to  be 
overlooked,  when  we  are  invited  to  adopt  a 
series  of  principles,  for  which,  confessedly, 
no  direct  authority  is  to  be  found.  The 
position,  that,  in  the  scire  facias  against 
the  executor,  he  is  to  be  considered,  by 
intendment  of  law,  in  possession  of  the  prop- 
erty, and  cannot  traverse  that  intend- 
371  ment,  is  utterly  *irreconcileable  with 
all  the  adjudications  on  the  subject. 
If  such  intendment  exists  in  the  proceeding 
by  scire  facias,  it  must  equally  exist  in  the 
original  action  of  detinue  against  the  ex- 
ecutor as  such,  since  the  scire  facias  is  but 
the  substitute  for  that  action.  Now,  if 
every  executor  was,  by  intendment,  held  to 
be  in  possession,  and  thus  liable  to  the  ac- 
tion of  detinue,  how  did  it  happen,  that  the 
question  ever  arose  as  to  the  liability  of  the 
executor  when  not  in  possession?  How 
could  a  question  arise  as  to  the  difference, 
in  effect,  between  an  actual  and  an  intended 
possession,  if  the  possession  by  intendment 
was  sufficient,  and  if  the  defendant  was 
not  permitted  to  deny  his  actual  possession? 
And  lastly,  how  could  the  executor  discharge 
himself,  by  a  relinquishment  of  the  posses- 
sion, which  it  has  been  already  shewn  he 
may  do.  8  Vin.  Abr.  Detinue,  D.  5,  pi.  19. 
Yet  all  these  established  decisions  and  prin- 
ciples, must  be  overruled,  if  we  gratuitously 
adopt  this  doctrine  of  intendment; — gratui- 
tously, I  say,  because  there  is  no  pretence 
of  authority  for  it. 

It  is  objected,  however,  that  upon  other 
principles  the  plaintiff  must  sustain  loss. 
So  he  does,  where  the  defendant  dies  during 
the  pendency  of  an  action  of  slander,  for  a 
base  calumny ;  of  assault  and  battery,  false 
imprisonment,  seduction  or  criminal  con- 
versation; yet  there  is  no  remedy.  The 
action  dies,  and  the  plaintiff  loses  his  rem- 
edy. So  even  in  detinue,  until  1831,  the 
plaintiff  could  recover  no  hires  for  his  slave, 
from  the  date  of  the  verdict  until  the  termi- 
nation of  an  appeal  in  this  court,  during 
which  time  the  slave  himself  might  have 
become  superannuated,  and  the  recovery 
might  have  proved  a  burden  instead  of  a 
benefit.  It  is  not  enough,  that  ingenious 
counsel  shall  be  enabled  to  pourtray  a  case 
of  gross  and  crying  injustice  and  hardship, 
to  induce  this  court  to  remedy  it  by  ji'dicial 
legislation.      The   remedy    must    be    found 

elsewhere. 
372  *But  what  are  the  injuries  appre- 
hended? It  was  said,  the  plaintiff 
may  be  barred  by  the  statute  of  limitations. 
I  am  not  prepared  to  say,  that,  even  if  this 
consequence  were  to  follow,  it  ought  to  have 
any  influence  on  the  question  we  have  been 
discussing.  It  is  of  every  day's  occurrence, 
that  a  party  loses  his  remedy  by  the  opera- 
tion of  the  statute  of  limitations,  where  he 
has  misconceived  the  tribunal  he  should  in- 
voke, Gray's  adm'x  v.  Berryman,  4  Munf. 
181;  Elam  v.  Bass's  ex'ors.  Id.  301,  or  has 
been    forced    to  suffer  a   nonsuit,  Pevton's 
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adm'r  v.  Carres  ez'or,  1  Rand.  436,  or  is 
compelled  to  dismiss  or  discontinue  his 
suit  for  defect  in  the  proceedings,  Callis  v. 
Waddy,  2  Munf.  511,  but,  in  none  of  these 
cases,  has  the  particular  injury  he  will  sus- 
tain changed  the  course  of  adjudication. 
Yet  it  would  certainly  be  satisfactory  to 
know,  that  in  adhering  to  the  obvious  prin- 
ciples which  govern  the  action  of  detinue, 
and  in  following  the  precedents  which  have 
established  them,  we  are  not  likely  to  do 
an  injury  to  the  party  here,  or  to  others  in 
a  like  situation.  I  have  therefore  carefully 
looked  into  this  part  of  the  subject,  and 
am  inclined  to  the  opinion,  that  the  demand 
of  the  plaintiff,  if  asserted  against  the  ex- 
ecutor, in  the  shape  of  an  action  of  trover 
or  assumpsit,  would  not  be  barred  by  the 
operation  of  the  statute.  If  the  testator  sold 
the  property,  pendente  lite,  I  think  it  is 
clear  that  the  statute  would  not  avail  the 
vendee,  in  a  new  action  against  him.  For 
if  he  relied  upon  his  vendor's  possession, 
that  might  certainly  be  rebutted  by  the 
abated  action  of  detinue.  So,  if  the  testa- 
tor dies  in  possession,  and  the  executor 
adandon  or  relinquishes  it,  the  true  owner 
may  take  the  possession  at  once,  or  may 
maintain  detinue  against  any  stranger  who 
may  have  taken  it,  for  whom  the  statute 
would  be  no  defence  until  he  had  retained 
the  possession  five  years.  If,  however,  the 
testator  had  converted  the  property  in  his 
lifetime,  then,  by  our  statute,  an  action  of 

trover  would  lie  against  his  executors ; 
373      so  *too  according  to  the  decision    in 

Hambly  v.  Trott,  1  Cowp.  369,  an  ac- 
tion for  money  had  and  received  would  lie, 
if  the  testator  had  sold  the  chattel  and  re- 
ceived its  value.  If,  then,  the  sale  or  con- 
version were  more  than  five  years  anteriour 
to  the  death  of  the  testator,  the  question 
would  be,  whether  upon  the  abatement  of 
the  action  of  detinue,  an  action  of  trover  or 
assumpsit  could  be  maintained  against  the 
executor,  without  being  affected  by  the 
statute.  I  answer,  that  the  statute  would 
he  no  bar  to  such  action,  if  brought  within 
one  year  after  the  abatement,  according  to 
the  provisions  of  the  statute  of  limitations, 
1  Rev.  Code,  ch.  128,  2  10,  whereby  it  is  pro- 
vided, that  if  in  any  action,  the  judgment 
for  the  plaintiff  is  arrested  or  reversed  for 
error,  the  plaintifiP  may  commence  a  new 
action  within  a  year.  The  case  of  an 
abatement  by  the  death  of  the  party  has 
been  decided  to  be  within  the  equity  of  this 
statute;  and  it  therefore  only  remains  to  be 
seen,  whether  after  an  abated  action  of  det- 
inue, an  action  of  trover  or  assumpsit 
against  the  executor  will  be  within  that 
equity?  2  Str.  907;  1  Wash.  302.  I  am  free 
to  acknowledge,  that  there  are  some  author- 
ities, which  seem  to  indicate  an  opinion, 
that  a  new  action  of  journeys  accounts  at 
common  law,  must  be  of  the  same  nature 
with  the  abated  suit.  1  Ld.  Raym.  434;  1 
Bac.  Abr.  Abatement,  Q.  p.  30,  citing  6  Co. 
10,  b.  Lutw.  296;  1  Salk.  393.  But  this  is 
obviously  a  question  of  construction  of  a 
statute,  and  that  statute  too  a  remedial  one, 
which  the  courts  have  uniformly  construed 
with  the  greatest  liberality.  Thus  con- 
strued, I  think  we  may  safely  affirm,  that 
if  the  new  action  is  for  the  same  laatter,  it 
will    suffice,    though   it  be    not  of  the  same 


form  or  nature.  The  words  of  the  act  are 
general, — if  judgment  be  given  against  his 
plaintiff  that  he  take  nothing  by  his  bill, 
in  all  such  cases,  the  plaintiff,  his  heirs, 
executors,  or  administrators,  may  commence 
a  new  action    or  suit.     He  is  not  then 

374  confined  to  the  *same  form  of  action, 
by  the  words  of  the  law ;  and,  perad- 

venture,  his  judgment  may  have  in  fact 
been  arrested  or  reversed,  precisely  because 
his  rights  could  not  t>e  properly  asserted  in 
the  form  of  action  he  had  selected.  Thus 
in  Taylor  v.  Rainbow,  2  Hen.  A  Munf.  423, 
the  judgment  upon  a  verdict  for  1000  dollara 
damages,  for  the  loss  of  a  leg  by  the  negli- 
gent discharge  of  a  gun,  was  reversed  in 
this  court,  after  the  pendency  of  the  litiga- 
tion for  ten  years,  the  court  being  of  opin- 
ion that  trespass  vi  et  armis,  and  not  an 
action  on  the  case,  was  the  proper  remedy. 
If  a  new  suit  had  been  instituted  for  the 
same  injury  in  trespass,  could  it  have  been 
seriously  alleged,  that  that  action  would  not 
have  been  within  the  meaning  of  this  stat- 
ute, which  was  obviously  made  to  embrace 
all  those  cases,  where  a  party  having  good 
cause  of  action,  has  mistaken  his  remedy 
or  his  mode  of  pursuing  it?  So,  in  Smith 
V.  Segar,  3  Hen.  &  Munf.  394,  and  in  Wil- 
son V.  Crowdhill,  2  Munf.  302,  judgments 
for  the  plaintiffs  were  reversed,  because 
the  actions  were  debt,  instead  of  assumpsit, 
against  the  acceptor  of  a  bill  of  exchange. 
In  the  mean  time,  five  years  had  elapsed. 
Was  the  creditor  to  lose  his  debt,  because 
his  counsel  had  misconceived  his  action?  in 
which  misconception  he  was  sustained  by 
the  opinion  of  the  supreme  court  of  the  U. 
States,  in  Raborg  v.  Peyton,  2  Wheat.  385. 
And  yet  this  must  have  been  the  conse- 
quence, if  a  new  action  of  assumpsit,  would 
not  have  been  within  the  saving  of  the 
clause  we  are  considering.  So,  it  is  the 
settled  rule,  that  debt  on  simple  contract 
will  not  lie  against  an  executor;  1  Esp.  172; 
1  Bos.  &  Pull.  N.  R.  298.  If  then,  debt  on 
simple  contract  is  brought  against  the  tes- 
tator, and  abates,  as  it  must  do,  the  debt 
may  be  barred,  unless  assumpsit,  a  different 
kind  of  action,  can  be  brought  against  the 
executor,  within  the  provisions  of  the  stat- 
ute. And  so  as  to  this  action  of  detinue. 
If  it  has  abated  by  the  testator's  death 
(which  it  certainly  has,  if  the  execn- 

375  tor   has  *never   taken    possession    of 
the   property),   a   new  action  may  be 

brought,  in  trover  or  assumpsit ;  and  if  the 
statute  be  pleaded,  the  plaintiff  may  reply 
the  commencement,  prosecution  and  abate- 
ment of  the  action  of  detinue,  in  avoidance. 
And  as  in  such  action  of  trover,  he  would 
recover  such  damages  as  he  could  shew 
himself  entitled  to,  he  would,  I  presume, 
have  those  damages  enhanced  in  proportion 
to  the  amount  of  the  hires  and  profits  which 
had  been  received  by  the  testator;  and  thus 
full  and  ample  justice  will  be  done  him. 

It  only  remains  to  say,  that  for  the  rea- 
sons given  by  me  for  my  opinion  in  Cloud 
V.  Catlett's  ex'or,  and  in  Allen's  cx'or  v. 
Harlan,  and  on  general  principles,  I  con- 
tinue to  be  of  opinion,  that  the  scire  facias 
in  detinue  should  set  forth  the  possession 
by  the  executor.  If  it  does  not,  it  shews  no 
right  to  revive,  and  no  cause  of  action 
against  him.     This   opinion  is  fortified  by 


428 


6  LEIQH 


Erskinb  v.  Hbnrt  and  Wifb  and  Others. 


376-37^ 


referring  to  the  ancient  forms;  in  wliich  I 
perceive,  that  even  in  the  scire  facias  to 
revive  the  jndgment  in  detinue  against  an 
executor,  it  is  recited,  that  the  possession 
has  come  to  his  hands.  Rast.  Ent.  215,  b. 
The  scire  facias  here,  then,  being  defect- 
ive, I  am  of  opinion,  that  the  judgment 
should  be  reversed,  and  the  proceedings  set 
aside,  as  in  Allen's  ex 'or  v.  Harlan.  For  I 
cannot  believe,  that  even  the  sweeping 
clause  of  the  late  statute  of  jeofails  can 
justify  a  judgment  for  a  plaintiff,  who 
shews  no  cause  of  action  whatever  against 
the  defendant;  and  if  so,  this  judgment 
should  be  reversed,  and  the  proceedings  set 
aside,  when  the  plaintiff  may  either  declare 
in  scire  facias,  with  the  proper  averments, 
or  may  move  to  quash  this  irregular  writ, 
and  sue  out  another,  with  the  necessary 
suggestion  that  possession  of  the  chattel 
had  come  to  the  hands  of  the  executor.* 

376  ^Judgment  reversed,  the  verdict  of 
the  jury,  and  all  the  proceedings  sub- 
sequent to  the  scire  facias,  set  aside, 

377  *and  the  cause  remanded  to  the  cir- 
cuit court  for  further   proceedings  to 

be  had  therein. 


♦Notes  by  the  president 

I  have  Intimated  (in  a  former  note)  a  doubt  as  to 
the  safiTffestlon  in  Allan's  ex*or  v.  Harlan,  that  the 
Jadsrment  for  tbe  profits  accrninfir  after  the  testa- 
tor's death  oasrht  to  be  agralnst  the  executor  de 
bonis  testatoris.  Upon  examination  of  authorities 
in  analofiTous  cases  (such  as  debt  asrainst  an  admin- 
istrator, for  rent  in  arrear.  on  a  lease  for  years, 
accrued  in  the  time  as  well  of  the  intestate  as  of 
the  administrator)  I  was  inclined  to  think  the  opin- 
ion rifirht.  l  Wms.  Saund.  1.  note  1.  Id.  Ill:  Wilson 
V.  Wiffg.  10  East  818;  Lyddall  &c  v.  Dunlap  &c..  1 
Wils.  4:  Roll's  Abr.  981,  pi.  8.  But  the  analogy  is  not 
complete,  since  in  detinue  the  executor  derives  no 
title  from  the  testator,  whereas  in  the  case  of  the 
lease  for  years,  he  actually  holds  an  estate  under 
him.  On  this  point,  therefore.  I  do  not  wish  to  be 
considered  as  givinfir  a  decided  opinion. 

The  modern  books  of  precedents  containinsr  but 
few  forms  of  pleadinffs  in  the  action  of  detinue. 
and  that  action  beinsr  much  in  use  amongr  us,  it 
may  be  acceptable  to  subjoin  to  my  opinion,  the 
followinfiT  forms,  translated  from  Rastall's  Entries, 
where  several  precedents  may  be  seen,  from  210.  a. 
to  316,  b. 

1.  Declaration  for  a  silver  cup  asrainst  an  executor, 
on  a  bailment  to  his  testator.    Rast  Ent  212.  b. 

**W.  K.  and  T.  C.  executors  of  the  last  will  and  tes- 
tament of  W.  Li.  deceased,  were  summoned  to 
answer  J.  K.  of  a  plea,  that  they  render  to  him  chat- 
tels to  the  value  of  40shillinfirs.  which  from  him  they 
unjustly  detain  &c.    And  thereupon  the  said  J.  K. 

toy  J.  B.  his  attorney,  says,  that  whereas,  on  the 

day  of .  at ,  he  delivered  to  the  aforesaid 

"W.  L.  in  his  lifetime  chattels,  to  wit  one  silver  cup  of 
the  value  aforesaid,  to  be  by  him  safely  kept,  and 
to  the  said  J.  K.  to  be  redelivered,  when  he  the  said 
"W.  L.  should  be  thereto  requested,  and  afterwards 
the  aforesaid  W.  L.  the  testator  &c.  departed  this  life, 
after  whose  death  the  chattel  aforesaid  amon^ 
other  ffoods  and  chattels  which  were  of  the  afore- 
said W.  L.  at  the  time  of  his  death,  on  the day  of 

at aforesaid,  came  to  the  hands  and  pos- 
session of  the  said  executors;  yet  neither  the  afore- 
said W.  L.  in  his  lifetime,  nor  the  aforesaid 
executors  since  the  death  of  the  said  W.  L.  althougrh 
often  requested,  have  delivered  the  chattel  afore- 
said to  the  said  J.  K.  but  the  same  to  him  to  de- 
liver have  refused,  and  the  said  executor  still  refuse 
to  deliver  the  same  to  him.  and  unjustly  detain  it; 
whereby  he  saith  he  is  injured  and  hath  damage 
to  the  value  of  £100.  and  therefore  he  sues  &c. 

To  this  declaration  the  executors  pleaded,  that 
they  "did  not  detain  tbe  said  chattel  in  form  as  the 
said  plaintiff  above  acrainst  them  had  declared,  and 
of  this  they  put  themselves  upon  the  country  &c." 

2.  Scire  facias  against  the  executor  on  a  ludtrment 
in  detinue.    Id.  215.  b. 

Tbe  kinff  to  the  sheriff  of  B.  ffreetlng^:  Whereas  J. 
T.  at  another  time,  to  wit  In  the  term  of  St  Michael, 
in  the  year  of  our  reign  the  16th,  in  our  court  be- 
fore J.  B.  and  his  associates,  then  our  justices  in 
bank  at  W.  by  the  consideration  of  the  said  court. 
recovered  agrainst  R.  F.  two  writiufirs  obligatory. 
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April.  1835,  Richmond. 
Bzecutora— Personal    Decree— Appeal— Appeal    Bond.t 

—Suit  in  equity  against  defendant  as  executor  and 
in  his  own  right  as  lesratee.  and  decree  acrainst 
him  personally;  on  appeal  allowed  him  from  the 
decree,  an  appeal  bond  with  surety  shall  be  re- 
quired of  him. 

Appeal— Interlocotory  Decree— Appeal  Bond.— Inter- 
locutory decree  directs  defendant  to  deliver 
up  slaves  to  be  divided  among  plaintiffs,  and  then 
final  decree  against  him  for  the  profits;  defend- 
ant appeals  from  both  decrees:  Held,  if  defend- 
ant has  complied  with  the  interlocutory  decree 
by  delivering  the  property,  he  shall  not  be  re- 
quired to  give  an  appeal  bond  -Mth  surety  for 
delivery  thereof  in  case  of  affirmance;  if  he  has 
not  so  complied  with  it  such  appeal  bond  shall  be 
required. 

Same— Same— Same— Evidence— Appellate  Court.- And 
upon  the  question,  whether  defendant  has  so 
complied  or  not,  parol  evidence,  by  affidavits,  will 
be  received  in  the  appellate  court 

Absolom  M'Coy  of  Berkeley  county  died  in 
1803,  and  by  his  last  will  and  testament, 
devised  and  bequeathed  to  Rebecca  Crouch, 
all  his  estate  real  and  personal,  during  her 
natural  life,  and  that,  at  her  death,  all  hi& 
slaves  should  be  set  free ;  and  by  a  residuary 
clause,  he  further  devised  and  bequeathed 
all  his  personal  estate,  from  and  after  her 
death,  except  his  slaves  who  were  to  oe  set 
free,  to  Thomas  Fakes  and  George  Fakes. 
Rebecca  Crouch  took  possession  of  the  tes- 
tator's slaves,  and  held  them  till  her  death 
in  1828;  and  during  the  continuance  of  her 
life  estate,  there  were  eight  slaves  born  of 
those  bequeathed  to  her  by  the  testator. 
She  left  a  will  by  which  she  devised  and 
bequeathed  all  her  estate  to  James  Erskine ; 
and  referring  to  the  bequest  of  slaves  to 
her  in  M'Coy*s  will,  she  directed  that 
Erskine  should  hire  out  such  of  those  as 
should  not  be  of  full  age  at  her  death,  to 
kind  masters,  till  they  should  attain  to  full 
age,  and  take  the  profits  to  his  own  use  ^ 
and  she  appointed  Erskine  her  executor  who 
took  probat  of  the  will,  and  took  pos- 
379      session    of    the   eight   slaves   *above 


which  he  unjustly  detained,  and  thereupon  it  was 
considered  in  our  said  court,  that  the  aforesaid  J. 
T.  should  have  against  the  aforesaid  R.  F.  now 
deceased,  the  delivery  of  the  said  writings:  yet 
executions  of  the  said  judgment  still  remains  to  be 
done;  and  the  aforesaid  writings  after  tbe  death 
of  the  said  R.  F.  came  to  the  hands  and  possession 
of  A.  F.  and  J.  F.  executors  of  the  testament  of  the 
said  R.  F.  as  from  the  saggescion  of  the  said  J.  T.  we 
have  learned:  and  because  we  are  willing  &c.  that 
those  things  which  in  our  court  have  been  rightly 
done,  should  be  duly  carried  into  execution,  we  com-  , 
mand  you.  that  by  good  and  legal  men  of  your 
county,  you  make  known  to  the  said  executors,  that 
they  be  before  our  justices  at  W.  In  the  Octave  of 
St  Michael,  to  shew  cause  If  any  they  have,  why 
the  said  J.  T.  should  not  have  the  delivery  of  the  said 
writing  against  them,  according  to  the  form  of  the 
recovery  aforesaid.  If  to  him  it  seems  expedient. 
And  have  there  the  names  of  those  by  whom  you 
make  known  to  them,  and  also  this  writ  &c. 

Upon  this  scire  facias,  the  executors  came  Into 
court  and  tendered  the  writings  to  the  plaintiffs 
who  received  them,  and  thereupon  they  were 
exonerated. 

It  is  proper  to  observe,  that  the  foregoing  form 
of  scire  facias  is  somewhat  varied  from  the  form  in 
Rastall  referred  to,  though  it  will  be  found,  on 
comparison,  that  the  variance  does  not  change  its 
character.— Note  in  Original  Edition. 

tSee  Pugh  v.  Jones,  6  Leigh  290,  and  note.  See 
Erskine  v.  Henry,  9  Leigh  199. 
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mentioned,  who  were  born  during  the 
continuance  of  R.  Crouch's  life  estate. 
These  eight  slaves  brought  a  suit  against 
Brskine,  in  the  circuit  court  of  Berkeley, 
to  recover  their  freedom,  which  they  claimed 
under  the  will  of  M'Coy;  but  the  circuit 
court  adjudged,  that  they  were'  not  entitled 
to  freedom.  See  Maria  v.  Surbaugh,  2 
Rand.  228. 

Upon  this,  Joseph  Henry  and  his  wife 
Charity,  who  was  one  of  the  next  of  kin 
and  distributees  both  of  the  testator  M'Coy, 
and  of  his  residuary  legatees  Thomas  and 
George  Fakes,  exhibited  a  bill  in  the  supe- 
riour  court  of  chancery  of  Winchester 
against  James  Erskine  in  his  own  right  and 
as  executor  of  Rebecca  Crouch,  Philip  Na- 
denbousch  sheriff  of  Berkeley,  to  whom  ad- 
ministration de  bonis  non  of  the  testator 
M'Coy's  estate,  and  administration  of  the 
estates  of  his  residuary  legatees  Thomas 
and  George  Fakes,  had  been  committed,  the 
other  next  of  kin  and  distributees  of  the 
testator  M'Coy,  and  the  other  distributees 
and  next  of  kin  of  the  residuary  legatees 
Thomas  and  George  Fakes ;  the  distributees 
of  the  residuary  legatees  Thomas  and 
George  Fakes,  being  the  female  plaintiff 
Charity  Henry,  Harriet  Fakes,  and  the  in- 
fant children  of  Mary  Fakes  deceased.  The 
bill  claimed,  that  the  eight  slaves  in  ques- 
tion belonged  to  the  testator  M* Coy's  es- 
tate; and  that  that  testator  either  died 
intestate  as  to  these  slaves,  and  therefore 
they  devolved  to  his  next  of  kin  and  dis- 
tributees ;  or  that  they  passed  bv  the  resid- 
uary bequest  in  his  will,  to  Thomas  and 
George  Fakes,  and  therefore  belonged  now 
to  their  next  of  kin  and  distributees.  And 
the  bill  prayed,  that  the  court  would  decree 
the  slaves  in  question  to  the  parties  entitled 
thereto,  and  an  account  of  the  profits  ac- 
crued since  the  death  of  Rebecca  Crouch. 

Byrskine  answered  as  executor  and  legatee 
of  Rebecca  Crouch ;  and  insisted,  that  these 
eight  slaves,  born  of  the  slaves  manumitted 
at  her  death,  during  the  continuance  of  her 
life  estate  therein,  were  her  property;  and 
he    claimed     them   therefore    as    her    sole 

legatee. 
380  *And  the  other  party  defendants 
being  all  before  the  court,  the  question 
was,  whether  these  slaves  belonged  to  Re- 
becca Crouch's  estate,  and  therefore  now  to 
Erskine— or  to  the  testator  M*Coy'8  next  of 
kin  and  distributees — or  to  the  next  of  kin 
and  distributees  of  Thomas  and  George 
Fakes,  the  residuary  legatees  of  M'Coy? 

The  cause  being  transferred  to  the  circuit 
superiour  court  of  Berkeley,  that  court,  at 
September  term  1832,  pronounced  an  inter- 
locutory decree,  declaring  that  the  eight 
slaves  in  question  belonged  to  the  next  of 
kin  and  distributees  of  Thomas  and  George 
Fakes;  and  therefore  directing,  that  the 
defendant  Brskine  should  deliver  them  to 
Nadenbousch  sheriff  and  administrator  of 
Thomas  and  George  Fakes,  to  be  distributed 
among  their  next  of  kin  and  distributees, 
and  that  he  should  render  an  account  of  th% 
profits  of  them  since  the  death  of  Rebecca 
Crouch,  before  a  commissioner  of  the  court. 

The  commissioner  reported  an  account  of 
the  profits,  shewing  that  they  amounted  to 
583  dollars;  and  stating  further,  that 
Erskine   claimed   a  credit  for  the  expensed 


incurred  by  his  testatrix  in  rearing  the 
eight  slaves  from  their  birth  till  her  death. 

And  at  April  term  1833,  the  circuit  supe- 
riour court,  declaring  that  Erskine  was  not 
entitled  to  the  credit  he  claimed  for  rearing 
the  slaves,  decreed,  that  he  should  pay  the 
583  dollars  of  profits,  to  the  distributees  of 
Thomas  and  George  Fakes,  one  third  to 
each,  and  that  the  defendant  Nadenbousch 
should  deliver  the  slaves  to  them. 

Erskine  applied  to  the  president  of  this 
court  for  an  appeal  from  both  the  interlocu- 
tory and  final  decree;  and  the  appeal  was 
allowed  him,  *^on  the  usual  terms  as  respects 
administrators  and  executors."  Erskine 
gave  an  appeal  bond  with  surety  in  the 
penalty  of  only  500  dollars;  and  thereupon, 
the  record  was  sent  to  this  court,  and  the 
appeal  docketed. 

381  *Johnson,     for    the    appellees,    ob- 
tained a  rule  on  the  appellant,  to  give 

another  appeal  bond  with  surety,  in  a 
penalty  sufficient  to  insure  compliance,  and 
with  condition  to  comply,  with  the  inter- 
locutory as  well  as  the  final  decree;  that  is» 
for  the  delivery  of  the  slaves  in  question 
according  to  the  interlocutory  decree,  and 
for  the  payment  of  the  profits  adjudged  in 
the  final  decree.  And  upon  the  return  of 
the  rule,  he  said,  that  the  bill  was  filed 
against  Erskine  as  executor  of  Crouch  and 
in  his  own  right  as  her  legatee ;  that  the 
interlocutory  decree  for  the  delivery  of  the 
slaves  was  against  him  in  his  own  right ; 
that  he  had  appealed  from  the  interlocutory 
as  well  as  the  final  decree ;  that  if  the  de- 
cree was  right  in  principle,  the  slaves  were 
not  assets  of  his  testatrix  in  his  hands  to 
be  administered ;  that  he  and  not  his  testa- 
trix had  unjustly  detained  them,  since  the 
testatrix  was  undoubtedly  entitled  to  hold 
them  during  her  life ;  and  that,  therefore, 
an  appeal  bond  ought  to  be  required  for  the 
delivery  of  the  slaves,  as  well  as  for  the 
payment  of  the  profits. 

Stanard  for  the  appellant,  said,  that  he 
took  the  slaves  under  the  will  of  Rebecca 
Crouch  and  as  her  executor ;  and  if  they  be- 
longed to  her  estate,  though  he  was  her  sole 
legatee,  they  were  assets  in  his  hands  sub- 
ject to  the  claims  of  her  creditors,  and  that, 
therefore,  he  was  not  bound  to  give  an  ap- 
peal bond  for  the  delivery  of  them.  But, 
however  that  might  t>e,  he  remarked,  that 
the  interlocutory  decree,  made  in  September 
1832,  directed  the  appellant  to  deliver  the 
slaves  to  Nadenbousch ;  and  the  final  decree 
in  April  1833,  directed  Nadenbousch  to  de- 
liver the  same  slaves  to  the  distributees  of 
Thomas  and  George  Fakes;  whence  it  was 
fairly  inferrible,  that  the  slaves  had  been 
actually  delivered  to  Nadenbousch  in  con- 
formity with  the  interlocutory  decree;  and 
in  that  case,  the  appellant  ought  not  to  be 
required  to  give  an  appeal  bond  for  the 
slaves.  At  any  rate,  the  rule  should  be  en- 
larged to  give  opportunity   for  proof 

382  as  to  the  fact  *whether  the   appellant 
had    delivered    the    slaves    to  Naden- 
bousch or  not. 

Johnson  said,  that  such  an  appeal  bond 
should  be  required,  as  the  decrees,  and  the 
appeal  taken  from  them,  indicated  to  t>e 
proper;  and  he  doubted,  whether  the  court 
could  receive  parol  evidence  to  prove  that 
the  slaves  had  been   delivered    to   Naden- 
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boasch  under  the  interlocutory  decree.  And 
as  to  the  inference  from  the  terms  of  the 
final  decree,  that  the  slaves  had  been  deliv- 
ered to  Nadenbousch  according  to  the  inter- 
locutory decree,  the  court  could  not  act  on 
that  inference,  seeing  that  the  appeal  was 
taken  from  the  interlocutory  decree;  and 
moreover,  as  he  was  informed,  the  infer- 
ence was  contrary  to  the  fact. 

TUCKER,  P.  In  the  case  of  Pugh's  ex'or 
V.  Jones  (reported  ante,  p.  299),  I  have 
stated  the  principles,  which  appear  to  me  to 
govern  in  questions  relative  to  the  demand 
of  surety  on  appeals  by  executors  and  ad- 
ministrators. I  shall  not  repeat  them  here. 
SufiQce  it  to  say,  that,  according  to  those 
principles,  Erskine  ought  to  give  security, 
unless  there  is  some  particular  reason  for 
exemption.  His  counsel  contends  that  there 
is;  that  the  decree  has  been  carried  into 
execution,  by  the  surrender  of  the  slaves  by 
Erskine  to  Nadenbousch^  the  committee  ad- 
ministrator, and  that  Erskine  therefore 
ought  not  to  be  held  to  security  for  them. 

Two  questions  here  present  themselves; 
1.  Whether,  where  the  decree  has  been  in 
part  executed,  and  the  property  surrendered, 
the  appellant  should  be  bound  to  give  secu- 
rity for  it?  and  2.  Whether  this  matter  can 
be  established  by  evidence  aliunde? 

As  to  the  first,  I  think  there  can  be  no 
reasonable  doubt,  that  if  the  property  has 
been  taken  from  the  possession  of  the  de- 
fendant, and  placed  in  the  hands  of  Naden- 
bousch by  order  of  the  court,  it  would  be 
unreasonable  to  require  that  the  ap- 
383  pellant  should  become  *bound  for  the 
property.  If  the  property  was  in  his 
possession,  indeed,  he  might  well  be  re- 
quired to  give  security  against  its  eloign- 
ment.  This  is,  however,  the  very  object 
of  the  security ;  and  if  he  has  not  posses- 
sion, and  therefore  cannot  eloign,  that  ob- 
ject cannot  exist.  Or,  to  put  the  case  more 
strongly:  if  he  had  xiossession,  it  might 
well  be  required,  that  he  should  give  secu- 
rity for  its  forthcoming,  because  he  would 
have  it  in  his  power  to  produce  it.  But  if 
it  is  not  in  his  possession,  he  has  it  not  in 
his  power  to  produce  it,  and  it  would  there- 
fore be  unreasonable  to  require  him  to  give 
security  for  doing  that  which  is  not  in  his 
power.  Nay  more :  it  has  been  taken  out  of 
his  possession  by  judicial  authority,  and 
placed  in  the  hands  of  a  person  not  respon- 
sible to  him,  and  for  whose  acts,  therefore, 
he  is  not  responsible.  To  require  him  to 
g^ve  bond  for  the  production  of  property 
thus  situated,  would  be  oppressive  and  un- 
just; and  if  it  clearly  appeared  on  the  face 
of  this  record,  that  the  property  had  been 
actually  given  up,  I  think  there  could  be  no 
doubt  about  the  matter.  In  the  case  of  Bull 
V.  Douglass,  4  Munf.  303,  an  interlocutory 
decree  was  rendered  for  the  sale  of  certain 
mortgaged  premises,  to  raise  a  very  large 
sum.  The  sale  was  made,  and  the  proceeds 
being  credited,  there  still  remained  a  bal- 
ance for  which  a  decree  was  rendered.  Bull 
was  advised,  that  the  decrees  were  erro- 
neous, and  appealed.  Security  was  de- 
manded only  for  the  balance,  after  crediting 
the  mortgage;  and  yet  both  decrees  were 
reversed,  and  the  sale  was  set  aside.  It  is 
very    true,    that   there,    there  was  the  land 


standing  as  security  pro  tanto ;  but  it  did 
not  follow,  that  upon  a  future  sale,  it  would 
command  the  price  which  was  given  upon 
the  first.  It  would  seem,  therefore,  that  in 
the  requisition  ot  security,  the  court  must 
have  been  governed  by  the  fact  that  a  large 
portion  of  the  decree  had  been  discharged 
by  the  sale  of  the  mortgaged  subject.  Our 
statutes  pursue  a  like  principle;  for  if 

384  a  *party  is  unable  to  give    bond    and 
security  for  the  debt,  he  may  have  his 

appeal  on  giving  security  for  costs  only, 
and  the  decree  shall  not  be^  superseded. 
Pari  ratione,  it  would  seem,  that,  where  the 
decree  has  been  satisfied  or  obeyed,  the  ap- 
pellant should  not  be  required  to  give  an 
appeal  bond  for  more  than  the  costs.  It  is 
well  established,  that  after  judgment  has 
been  executed,  a  supersedeas,  writ  of  error 
or  appeal,  may  well  lie ;  and  that,  upon  re- 
versal, the  appellant  shall  have  a  writ  of 
restitution  of  what  he  has  paid.  White  v. 
Jones,  1  Wash.  118.  In  such  case,  it  is 
either  unjust,  or  a  solecism,  to  require  bond 
and  security  for  payment  of  the  debt,  in 
case  the  judgment  be  affirmed.  For,  if  the 
debt  has  been  already  paid,  it  would  be  un- 
just to  make  the  party  pay  it  a  second  time ; 
and  if  he  is  not  bound  to  pay  it,  it  is  a 
solecism  to  require  a  bond  to  compel  him  to 
do  so.  So  here ;  if  the  party  has  already 
performed  the  decree,  cui  bono  require  him 
to  give  bond  to  perform  it,  or  to  perform 
such  part  as  he  has  already  performed? 

I  cannot  think,  therefore,  that  security 
should  be  required  for  that  part  of  the  de- 
cree which  has  been  complied  with.  But 
this  matter  is  not  altogether  so  clear  on  the 
face  of  the  record  as  I  should  desire,  though 
certainly  the  strong  presumption  is,  that 
the  slaves  have  been  surrendered. 

The  next  question,  therefore,  is,  whether 
the  fact  can  be  established  by  evidence 
aliunde?  I  can  see  no  valid  objection  to  it. 
In  these  incidental  motions,  this  court  must 
take,  and  very  commonly  does  resort  to  oral 
evidence,  to  guide  its  judgment.  Thus,  on 
a  rule  for  additional  security,  the  question 
of  solvency  is  tried  upon  affidavits.  Indeed, 
if  the  right  to  appeal  without  other  secu- 
rity than  for  the  cpsts,  where  the  decree 
has  been  complied  with,  is  once  admitted, 
it  is  clear,  that  in  many  cases  it  must  be 
asserted  by  the  production  of  oral  evidence. 
In  case  of  a  judgment,  indeed,  the  de- 

385  fendant  *may  submit  to  an  execution, 
and    thereby   procure  record  evidence 

of  satisfaction.  But  in  equity,  this  is  not 
always  so.  If  the  party  obeys  the  decree, 
there  is  not,  necessarily,  any  record  evi- 
dence of  the  fact.  Thus,  where  the  deliv- 
ery of  possession  of  a  slave  is  decreed,  and 
the  decree  is  complied  with  upon  demand,  I 
know  of  no  record  evidence  of  the  fact  of 
delivery,  which  the  party  can  produce.  We 
must,  therefore,  deny  the  right,  or  admit 
the  evidence.  The  case  is  analogous  to  that 
of  the  writ  of  restitution.  There,  if  the 
levy  of  execution,  and  payment  of  the  debt, 
appear  by  the  record,  restitution  is  at  once 
awarded  upon  reversal.  Where  it  does  not 
appear,  there  must  be  a  scire  facias  sug- 
gesting the  fact  of  payment,  and  that  fact 
is  to  be  tried  upon  extrinsic  evidence.  2 
Salk.  588;  2  Wms.  Saund.  101,  y.  in  notes, 
4  Leigh  319,  320.     In  this  court,  that  is  done 
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by  motion,  upon  notice,  which  in  the  in- 
fer iour  courts  18  done  by  scire  facias. 

I  am  therefore  of  opinion,  that  this  mat- 
ter may  be  examined  upon  parol  evidence, 
and  that  the  rule  should  be  enlarged  for  the 
purpose  of  having  it  ascertained.  I  shall 
only  add,  that  unless  the  evidence  is  un- 
equivocal, I  should  incline  to  demand  the 
security. 

The  other  judges  concurred ;  and  the  rule 
was  enlarged.  Finally,  the  court  required 
a  new  appeal  bond  with  surety,  in  the 
penalty  of  60P0  dollars,  it  not  being  made 
to  appear,  that  the  slaves  had  been  delivered 
to  Nadenbousch  under  the  interlocutory  de- 
cree. 
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April,  1885,  Rfcbmoiid. 

Alignments— Recourse  affalnst  Assignor— Dae  Dili- 
gence.*—In  action  by  an  assignee  against  an 
assignor  of  a  promissory  note,  plaintiff,  to  main- 
tain bis  action,  mnst  sliew  tbat  the  maker  was 
insolvent  at  the  time  tbe  note  was  made  or  tbe 
contents  fell  due,  or  tbat  be  has  used  due 
diligence  to  recover  from  tbe  maker,  and  failed. 

Same— Same— Same— Pursuit  of  Maker  Out  of  State.— 
If  tbe  maker  of  tbe  note  was  resident  in  Virginia, 
and  solvent,  at  tbe  time  tbe  note  was  made  or  at 
tbe  time  of  assignment,  and  afterwards  removed 
to  an  adjoining  state,— quere,  wbetber  tbe  assignee 
was  bound  to  pursue  blm  in  sucb  adjoining  state, 
and  prosecute  an  action  against  blm  tbere,  in 
*order  to  entitle  bimself  to  recourse  against  tbe 
assignor  ? 

Same— Same— Same  —  Same.  —  But  wbetber  be  is 
bound,  in  sucb  case,  to  pursue  tbe  maker  in  tbe 
adjoining  state  or  not,  yet  be  may  do  so  :  and  if 
be  elects  to  do  so,  and  fails  to  commence,  or  to 
prosecute,  bis  suit  against  tbe  maker,  with  due 
diligence,  be  bas  no  recourse  against  tbe 
assignor. 

5ame— Action  against  Remote  Asslgnort— Recovery— 
Assumpsit. t— In  an  action  by  an  assignee  against  a 

^Assignments- Recourse  against  Assignor— i>ue  Dill« 

gence.— See  monograpblc  note  on  ''Assignments" 
appended  to  Ragsdale  v.  Hagy.  9  Gratt  400.  See 
also,  2  Va.  Law  Reg.  661. 

5ame— 5ame— 5ame-Duty  of  Assignee  Wlien  He 
Does  Not  5ue. -In  Merchants;  Nat  Bank  v.  Spates. 
41  W.  Va.  81,  2S  S.  £.  Rep.  688,  it  is  said  :  'If  tbe  as- 
signee attempts  to  excuse  bimself  for  not  suing, 
tben  be  sbould  Immediately  have  demanded  tbe 
money  from  tbe  assign  ox  with  an  offer  to  return 
tbe  instrument  assigned,  that  tbe  assignor  might 
take  measures  to  recover  from  the  maker.  Drane 
V.  Scholjitld  (1885),  0  Leigh  886.  Cabell,  J.,  page  894  : 
Wilson  V.  Barclay  (1872).  22  Gratt.  684-542.  See 
Thompson  v.  Govan  (1868),  9  Gratt  696,  and  cases 
ciied  699." 

The  principal  case  Is  cited  and  approved  In  Wilson 
V.  Barclay,  22  Gratt  642  ;  Thompson  v.  Govan,  6 
Gratt  699 :  Merchants'  Nat  Bank  v.  Spates,  41  W. 
Va.  86,  28  S.  E.  Rep.  685. 

tSame— Action  against  Remote  Assignor.— Tbe  prin- 
cipal case  Is  cited  and  approved  in  Goff  v.  Miller.  41 
W.  Va.  686,  24  S.  E.  Rep.  644  :  Long  v.  Pence,  98  Va. 
688,  28  S.  E.  Rep.  698. 

t5ame  —  Recovery  by  Assignee  —  Assumpsit.  —  See 
foot-note  to  M'Wllllams  v.  Smith,  I  Call  128. 

The  principal  case  is  cited  and  approved  in  Hughes 
V.  Prum.  41  W.  Va.  447,  23  S.  E.  Rep.  606 :  Walker  v. 
Henry.  86  W.  Va.  109,  14  S.  E.  Rep.  443 ;  Long  v. 
Pence,  98  Va.  588,  26  S.  E.  Rep.  698.  See  2  Va.  Law 
Reg.  561,  662. 


remote  assignor  of  a  bond  oi  note,  under  the 
statute  1  Rev.  Code,  ch.  125,  S  6,  the  plaintiff  may 
recover  under  tbe  general  counts  for  money  bad 
and  received,  and  for  money  paid,  laid  out  and 
expended  :  per  Tdckbb,  P. 

Assumpsit,  bj  M.  Scholfield,  the  assigQee« 
against  Washington  Drane,  a  remote  as- 
signor, of  a  promissory  note,  in  the  county 
court  of  Fairfax.  The  declaration  contained 
one  special  and  three  general  counts.  The 
special  count  alleged,  that  Thomas  Drane» 
on  the  10th  June  1818,  made  a  promissory 
note  to  W.  Jones,  for  200  dollars,  payable 
sixty  days  after  date,  for  value  received, 
that  Jones  assigned  the  note  to  Washington 
Drane,  the  defendant,  who  assigned  it  to 
J.  Spear,  who  assigned  it  to  Scholfield,  the 
plaintiff  (without  alleging  that  any  of  these 
assignments  were  made  for  value  received) ; 
and  then  averred,  that  Thomas  Drane,  the 
maker,  became  and  was  entirely  insolvent ; 
and  that  the  plaintiff,  notwithstanding  all 
due  means  by  him  pursued  to  recover  the 
contents  of   the  note  from  the  maker, 

387  was   wholly    *unable  to   recover    the 
same    from    him;  by  reason   whereof 

and  of  the  statute  in  such  case  made  and 
provided,  the  defendant  became  liable  to 
pay  the  contents  of  the  note  to  the  plaintiff, 
and  being  so  liable  assumed  to  pay  him  the 
same  &c.  To  this  count  were  added  the 
common  money  counts, — for  money  paid, 
laid  out  and  expended — for  money  lent  and 
advanced — and  for  money  had  and  received. 
The  defendant  pleaded  the  general  issue. 
At  the  trial,  the  defendant  filed  a  demurrer 
to  the  plaintiff's  evidence;  whereby  it  ap- 
peared, that  the  plaintiff  gave  in  evidence, — 

1.  The  note  in  the  special  count  of  the 
declaration  mentioned,  with  the  assign- 
ments thereon  indorsed,  which  were  proved 
to  be  genuine,  as  follows:  ''June  10,  1818. 
Sixty  days  after  date,  I  promise  to  pay  to 
W.  Jones  or  order,  200  dollars,  for  value  re- 
ceived; Thomas  Drane.  ••*  Indorsed,  **Pay 
the  within  to  Wm.t  Drane  or  order,  for 
value  received ;  W.  Jones — Pay  the  within 
to  J.  Spear  or  order,  for  value  received; 
W.t  Drane— Pay  the  within  toM.  Scholfield 
or  order,  for  value  received;  J.  Spear." 

2.  The  record  of  an  action  on  the  note, 
brought  by  the  plaintiff  Scholfield  against 
Thomas  Drane,  the  maker,  in  the  county 
court  of  Montgomery,  Maryland;  whereby 
it  appeared,  that  the  capias  ad  responden- 
dtim  was  sued  out  on  29th  February  1820, 
returnable  on  the  first  Monday  in  March 
following;  that  the  sheriff  made  return  on 
it,  Cepi ;  that  Thomas  Drane,  the  defendant 
there,  appeared  at  the  return  day,  and  the 
court  made  a  rule  on  the  plaintiff  to  declare ; 
whereupon  the  plaintiff,  by  his  attorney, 
prayed  leave  to  imparle  till  November  term 

1820,    and    then    again    imparled    till 

388  March    term  ♦1821— that   the  declara- 
tion was  filed  at  March  term  1821,  and 

thereupon  Thomas  Drane  confessed  judg- 
ment for  the  contents  of  the  note,  and  costs ; 
and  that  Scholfield  sued  out  a  fieri  facias 
against  Thomas  Drane,  upon  the  judgment, 

•This  note,  not  being  made  negotiable  at  any  bank, 
was  not  by  tbe  law  of  Virginia  placed  on  tbe  footing 
of  a  bill  of  exchange.— Note  in  Original  Edition. 

tTbese  names  are  here  exactly  copied  from  tbe 
record :  Joneses  assignment  was  to  Wm.  Drane.  and 
the  asslsmment  to  Spear  was  signed  W.  Dr^nc— 
Note  in  Original  Edition. 
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dated  the  2nd  April  1821,  and  returnable  to 
November  term  following ;  upon  which  the 
sheriff  returned  nulla  bona. 

3.  The  testimony  of  a  witness,  that  the 
witness  was  retained  by  the  plaintiff  Schol- 
field  to  bring  a  suit  against  Washington 
Drane,  the  defendant  in  this  action,  as  in- 
dorser  of  the  note ;  and  that  the  witness, 
supposing  that  the  note  had  been  executed 
in  the  district  of  Columbia,  brought  suit 
accordingly,  in  the  circuit  court  of  Fairfax, 
Virginia ;  at  the  trial  of  which  it  appeared, 
that  the  note  had  been  executed  in  Virginia  ; 
and  not  being  able  to  maintain  the  action 
according  to  the  laws  of  this  state,  not 
haying  proof  of  proceedings  at  law  against 
Thomas  Drane,  the  maker,  he  therefore 
suffered  a  non-suit,  and  soon  afterwards 
caused  the  action  (before  mentioned)  to  be 
brought  against  the  maker,  in  the  county 
court  of  Montgomery,  Maryland. 

4.  The  testimony  of  another  witness,  that, 
in  the  summer  of  1818,  Thomas  Drane  re- 
moved from  the  county  of  Fairfax,  Virginia, 
where  he  had  previously  resided,  to  Barnes- 
ville  in  the  county  of  Montgomery,  Mary- 
land, about  fifteen  miles  distant  from  his 
former  residence;  that  his  removal  was 
public  and  notorious ;  that  he  carried  with 
him  two  slaves,  reputed  to  be  his  property ; 
and  that  the  witness  had  seen  him  at  the 
house  he  occupied  at  Barnesville,  in  posses- 
sion of  the  two  slaves  and  some  household 
furniture. 

And  5.  the  testimony  of  another  witness, 
that  in  the  summer  of  1818,  Scholfield 
sued  out  a  writ  against  Thomas  Drane, 
which  was  put  into  the  hands  of  the  wit- 
ness, a  deputy  sheriff,  to  be  executed ;  and 
that  the  witness  sought  for  Thomas  Drane, 

and  could  not  find  him. 
389         *And  this  being    all    the    evidence 
in  the  case,  the  defendant  demurrred 
thereto,  and  the  plaintiff  joined  in    the  de- 
murrer. 

There  was  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  upon 
the  demurrer  to  evidence.  The  court  held, 
that  the  law  on  the  demurrer  was  for  the 
plaintiff,  and  gave  him  judgment.  The 
defendant  appealed  to  the  circuit  court, 
which  affirmed  the  judgment  of  the  county 
court.  And  then  he  applied  to  this  court, 
by  petition,  for  a  supersedeas;  which  was 
allowed. 

In  the  argument  here,  by  Johnson  for 
the  plaintiff  in  error,  and  Leigh  for  the 
defendant,  the  following  points  were  made 
— 1.  As  the  special  count  alleged  an  assign- 
ment of  the  note  by  the  payee  Jones  to  the 
defendant  Washington  Drane,  and  by  him 
to  Spear,  and  by  Spear  to  the  plaintiff,  and 
as  the  note  and  indorsements  on  it,  pro- 
duced in  evidence,  shewed  an  assignment 
by  Jones  to  William  Drane,  whether  this 
variance  was  not  fatal  to  the  plaintiff's 
right  of  recovery  on  the  specal  count? 
2.  If  so,  whether  the  plaintiff  could  recover 
on  the  general  money  counts?  3.  Whether 
the  special  count  was  not  fatally  defective 
in  omitting  to  allege  any  consideration  for 
the  defendant's  assignment  to  Spear,  or 
Spear's  assignment  to  the  plaintiff? 
4.  Whether  after  demurring  to  the  evidence, 
the  demurrant  could  object  to  any  defects 
in  the  declaration,    or   to  the  admissibility 


of  evidence?  5.  Whether  the  evidence  set 
out  in  the  demurrer  shewed  such  due  dili- 
gence used  by  the  plaintiff,  the  assignee, 
to  recover  the  contents  of  the  note  from 
Thomas  Drane,  the  maker,  as  entitled  him 
to  recourse  against  any  of  the  assignors? 
which  involved  the  question,  whether  the 
assignee  and  holder  was  bound  to  pursue 
the  maker  at  all,  in  Maryland,  supposing 
that  he  resided  in  Virginia,  at  the  time  the 
note  was  made,  and  at  the  time  it  was  as- 
signed to  the  plaintiff,  and  afterwards  re- 
moved from  Virginia  to  Maryland? 

390  *BROCKENBROUGH,  J.     The  only 
question  which  I  deem    it    necessary 

to  consider  in  this  case,  is,  whether  the 
plaintiff  used  due  diligence  in  suing  the 
maker  of  the  note,  before  he  brought  his 
suit  against  the  defendant?  or  rather, 
whether  he  was  excused  from  suing  the 
maker  by  his  removal  to  Maryland,  under 
the  circumstances  set  forth  in  the  demurrer 
to  evidence? 

The  general  rule  is.  that  the  assignee  of 
a  bond  or  promissory  note  must  use  due 
diligence  to  recover  the  amount  of  it  from 
the  obligor  or  maker,  before  he  can  resort 
to  the  assignor.  A  suit  is  in  general  nec- 
essary, but  there  are  circumstances  which 
will  excuse  the  assignee  from  bringing 
one.  The  insolvency  of  the  obligor  is  one 
substantial  ground  of  excuse,  and  there  are 
others  pointed  out  by  the  judges  in  the 
case  of  Caton  &  Veale  v.  Lenox,  5  Rand. 
31.  Is  absence  from  the  country,  or  non- 
residence,  a  sufficient  excuse?  If  the  obli- 
gor is  a  non-resident  at  the  time  of  the 
execution  of  the  bond,  I  apprehend  it  is 
clearly  not  a  good  excuse.  In  such  case  the 
assignee  knows  the  fact  of  non-residence, 
or  must  be  presumed  to  know  it,  when  he 
takes  the  assignment.  He  makes  the  con- 
tract on  the  usual  terms  of  using  due  dili- 
gence, and  impliedly  stipulates  that  he  will 
sue  him,  if  necessary,  where  he  resides. 
Such  was  the  case  of  Dulany  v.  Hodgkin,  5 
Cranch  333.  The  maker  resided  in  Vir- 
ginia, never  having  been  in  the  district  of 
Columbia ;  the  suit  was  brought  in  the  dis- 
trict against  the  assignor ;  and  it  was  held, 
that  the  residence  in  a  foreign  jurisdiction 
was  no  excuse  for  not  having  sued  the 
maker.  If  the  obligor  be  a  resident  of 
the  state,  at  the  time  of  the  execution  of  the 
bond,  but  afterwards  removes  beyond  its 
limits,  without  the  knowledge  of  the 
assignee,  or  before  he  has  a  right  to  sue,  it 
seems  to  me,  that  he  may  elect  whether  he 
will  follow  the  obligor  into  another  state, 
or  not.  It  can  hardly  be  said,  that  he  is 
necessarily  bound  to  follow  him ;  for  when 
he  took  the  assignment    he    must  be 

391  understood  as  *contracting   with  ref- 
erence   to  the    amesnability    of    the 

obligor  to  the  laws  of  the  state  where  he 
resides.  But  justice  requires,  that  if  the 
assignee  elects  not  to  follow  the  debtor,  he 
should,  in  due  time,  offer  to  rescind  the 
contract,  and  to  return  the  bond  to  the  as- 
signor, on  the  restoration  of  the  considera- 
tion ;  for,  by  doing  so,  he  would  enable  the 
assignor  to  recover  the  money  from  the 
debtor.  If  the  offer  be  refused,  then,  I 
should  think,  the  liability  of  the  assignor 
would  attach  without  any  suit  against  the 
obligor.     On  the  other  hand,  if  the  assignee 
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holds  on  upon  his  evidence  of  debt,  without 
an  offer  to  return  it,  he  thereby  elects  to 
hold  the  oblig^or  liable  to  him,  wherever  he 
may  be,  and  is  bound  to  follow  him  into 
another  state.  Having  made  such  election, 
he  is  bound  to  use  the  same  diligence  to  re- 
cover the  debt,  that  he  would  if  the  obligor 
remained  in  the  state.  In  the  present  case, 
the  note  was  executed  in  f^airfax  on  the 
10th  June  1818,  and  became  due  on  the  12th 
August  of  the  same  year.  It  does  not  ap- 
pear very  satisfactorily,  whether  the  re- 
moval of  Thomas  Drane,  the  maker,  occurred 
before  or  after  the  execution  of  the  note. 
The  proof  is,  that  he  removed  in  the  summer 
of  that  year.  He  may  have  been  a  resident 
of  Maryland  on  the  10th  June;  in  which 
case,  it  is  clear,  the  plaintiff  was  bound 
to  sue  him  there.  If  he  removed  afterwards, 
the  plaintiff  ought  to  have  proved  it,  if  he 
intended  to  rely  on  that  circumstance  as  an 
excuse.  He  has  failed  to  do  so;  and,  more- 
over, he  has  not  proved  that  he  abandoned 
his  claim  on  the  maker,  or  offered  to  return 
the  note  to  the  defendant;  but,  on  the  con- 
trary, he  has  elected  to  hold  .the  obligor  re- 
sponsible to  him,  and  for  that  purpose  sued 
him  in  Maryland.  Did  he  use  the  proper 
diligence  in  instituting  and  conducting  that 
suit?  I  think  not.  He  allowed  more  than 
eighteen  months  to  elapse  before  he 
brought  the  suit,  and  in  the  conduct  of  it, 
he  pursued  the  extraordinary  course  of  im- 
parling, by  which  he  failed  to  file  his 
392  declaration  for  ^another  year.  In 
the  meantime,  it  appears,  the  maker 
became  insolvent.  When  he  removed  to 
Maryland  he  had  in  possession  two  slaves, 
and  he  continued  for  some  time  to  hold 
them,  as  well  as  some  household  furniture, 
on  all  of  which,  if  due  diligence  had  been 
used,  an  execution  might  have  been  levied, 
and  the  money  made.  Upon  the  whole,  I 
am  of  opinion  that  the  plaintiff  has  not 
supported  his  claim  to  a  recovery  against 
the  defendant,  and  that  the  judgment 
should  be  reversed. 

"  CARR,  J.  There  were  several  points 
argued  at  the  bar;  some  of  them  of  consid- 
erable interest — as,  1.  Whether,  in  a  suit 
by  an  assignee  against  a  remote  assignor, 
under  the  statute  of  Virginia,  the  assign- 
ment will  support  a  general  count  in  indebi- 
tatus assumpsit?  2.  Whether  the  assignee 
can  maintain  an  action  against  any 
assignor,  without  having  established  the 
obligor's  insolvency,  by  suit  or  otherwise, 
where  the  obligor  has  removed  from  the 
state  after  executing  the  bond  assigned? 
And  3.  whether  the  defendant  demurring 
to  the  plaintiff's  evidence,  can,  on  the  argu- 
ment of  such  demurrer,  take  exception  to 
the  declaration,  or  to  the  admissibility  of 
the  evidence?  I  shall  not  discuss  these 
points,  as  I  understand  a  majority  of  my 
brethren  are  of  opinion,  that  however 
they  may  be  decided,  the  case  is  against 
the  defendant  in  error,  upon  the  ground  of 
diligence.  On  the  third  point,  I  will  barely 
refer  to  Cocksedge  v.  Fanshaw,  1  Doug.  119, 
and  Cort  v.  Birkbeck,  Id.  218,  where  the 
same  question  was  raised  and  decided  hy 
the  court.  I  confess  that  upon  the  ground 
of  due  diligence,  I  am  not  satisfied  with  the 
conclusion  my  brethren  have  come  to.  A 
jury,  t>erhaps,  might  have  drawn  the  same 


conclusion ;  but  it  does  not  seem  to  me,  that 
therefore  the  court  must  do  so  on  a  demur- 
rer to  evidence.  It  is  a  difference,  how- 
ever, about  the  effect  of  the  facts,  and 
conclusions  of  fact;  and  I   yield,    without 

discussing  it. 
393  *CABELI^,    J.      A    question     was 

made  in  the  argument,  whether  the 
assignee  of  a  promissory  note  can  recover 
from  a  remote  assignor,  on  the  general 
counts  for  money  had  and  received, — lent 
and  advanced, — or  paid,  laid  out  and  ex- 
pended? As  it  is  not  necessary  to  decide 
this  question  in  this  case,  I  give  no  opin- 
ion upon  it. 

I  am  of  opinion  that  the  facts  disclosed 
by  the  demurrer  to  the  evidence,  shew  that 
the  plaintiff  did  not  use  due  diligence  to 
recover  the  money  from  the  maker.  In 
questions  concerning  due  diligence,  the 
burden  of  proving  it,  is  always  upon  that 
party  whose  interest  it  is  to  establish  it. 
The  plaintiff,  in  this  case,  seeks  to  recover 
from  the  assignor,  on  the  ground  that  al- 
though he  usod  due  diligence,  he  could  not 
recover  from  the  maker.  It  is  not  pretended, 
that  the  maker  was  insolvent  at  the  time  of 
the  assignment,  or  at  the  time  when  the 
note  became  due,  nor  is  the  claim  to  recover 
from  the  assignor,  put  upon  that  ground. 
At  the  time  of  the  assignment,  the  maker 
of  the  note  resided  in  this  state,  very  near 
the  line  which  separates  it  from  Maryland ; 
but,  some  time  after  the  assignment,  he 
moved  over  into  Maryland,  and  established 
himself  there,  at  a  distance  less  than 
twenty  miles  from  the  place  of  his  former 
residence.  I  do  not  think  it  necessary  to 
inquire,  whether,  in  every  case  where  the 
maker  of  a  note  removes,  after  the  assign- 
ment to  another  state,  even  one  of  the  most 
remote,  the  assignee  is  obliged  to  pursue 
him  there;  but  I  am  clearly  of  opinion, 
that  where  the  removal  is  open,  public 
and  notorious,  and  not  farther  than  it  was 
in  this  case,  the  obligation  to  pursue  him 
(unless  he  is  insolvent  at  the  time)  is 
necessarily  implied  in  the  idea  of  due  dil- 
igence. That  course  was  not  pursued  in 
this  case,  until  a  great  length  of  time  was 
most,  in  an  erroneous  and  fruitless  action 
against  another  indorser.  Therefore,  I 
should  think,  on  that  ground,  if  there 
were    nothing   else   in    the   case,    that  the 

law  is  for  the  plaintiff  in  error.  But 
394      even  if  it  were  true  *that  the  assignor 

was  not  bound  to  follow  the  maker 
out  of  the  state,  yet  he  had  a  right  to  do 
so ;  and  as  he  elected  to  do  so,  he  ought  to 
have  pursued  him  in  due  time.  This  he 
did  not  do,  as  before  remarked;  and,  on 
this  ground  also,  he  ought  to  fail  against 
the  assignor.  And  even  if  it  were  ad- 
mitted, that  he  commenced  his  action 
against  the  maker  in  due  time,  yet  the 
evidence  shews,  that  he  prosecuted  the  ac- 
tion so  negligently,  as  to  absolve  the  as- 
signor from  liability ;  for  it  appears  that 
he,  the  plaintiff  in  the  action,  instead  of 
prosecuting  it  diligently,  unnecessarily 
imparled  with  the  defendant  one  whole  year. 
The  claim  of  the  holder,  then,  against  the 
assignor,  so  far  as  it  depends  on  his  having 
actually  used  due  diligence  against  the 
maker,  is  utterly  without  foundation.  If  he 
attempts  to  rest  it  on  the  ground,  that  he 
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was  tinder  no  obligation  to  pursue  the 
maker,  he  must  equally  fail ;  for  even  admit- 
ting that  he  was  under  no  obligation  to  pur- 
sue him,  then  he  should  immediately  have 
demanded  the  money  from  the  assignor, 
-with  an  offer  to  return  the  note,  that  the  as- 
signor might  take  measures  to  recover  from 
the  maker.  It  would  be  against  all  jus- 
tice, that  the  assignee  of  a  note  should  seek 
to  subject  the  assignor  to  its  payment, 
a.fter  having  thus  held  it  up  for  years, 
without  any  notification  of  his  intention 
to  hold  him  liable,  and  without  offering 
him  the  means  of  saving  himself  by  suing 
the  maker.  I  am  of  opinion  that  the 
judgment  should  be  reversed,  and  judg- 
ment entered  for  the  plaintiff  in  error. 

BROOKE.  J.  I  do  not  think  the  as- 
signee of  the  note  was  bound  to  go  out  of 
Virginia,  to  establish  the  insolvency  of 
the  maker.  At  the  time  the  note  was  as- 
signed, all  the  parties  resided  in  this 
state;  and  the  international  law  did  not 
require  the  assignee  to  go  out  of  the  state 
in  which  he  took  the  assignment.  I  under- 
stand the  principle  to  be,  that  what- 

395  ever   duty   the  contract  *required   of 
him,  it  was  to  be  performed  according 

to  the  law  of  the  place  where  the  contract 
was  made.  Judge  Story,  in  his  treatise 
on  the  Conflict  of  Laws,  p.  199,  referring 
to  BouUenois,  cites  the  rule,  that  the  law 
of  the  place  of  the  contract  is  generally  to 
govern,  in  every  thing  that  forms  the  obli- 
gation of  the  contract,  or  what  is  called 
vinculum  obligationis.  In  the  present 
case,  it  was  an  implied  part  of  the  obliga- 
tion of  the  contract  of  assignment,  that  the 
assignee  should  establish  the  insolvency  of 
the  maker  of  the  note,  before  he  should 
have  recourse  against  the  assignors  or  any 
of  them ;  and,  according  to  the  decisions  of 
this  court,  he  was  bound  to  use  due  dili- 
g-ence,  putting  the  action  he  brought  in 
Maryland  out  of  the  ^ase.  Though  he  was 
not  bound  to  pursue  the  maker  in  Maryland, 
to  establish  his  insolvency,  I  think  he  has 
not  shewn  due  diligence  in  pursuing  him 
before  he  left  Virginia.  On  this  point,  his 
evidence,  as  set  out  in  the  demurrer,  is  de- 
fective; and,  as  the  plaintiff  was  bound  to 
prove  his  case,  I  therefore  think,  that  the 
judgment  must  be  reversed,  and  judgment 
entered  for'the  plaintiff  in  error. 

TUCKER,  P.  There  is  no  doubt,  I 
think,  that  the  assignee  of  a  bond  or  note 
may  recover  against  a  remote  assignor, 
upon  the  general  counts  for  money  had  and 
received,  and  for  money  laid  out  and 
expended.  The  statute,  1  Rev.  Code,  ch. 
125,  {  6,  p.  484,  provides,  that  the  assignee 
shall  be  entitled  to  recover  from  any  previ- 
ous assignor,  but  that  in  any  suit  against 
a  remote  assignor,  the  defendant  shall 
have  the  benefit  of  the  same  defence,  as 
if  he  had  been  sued  by  his  immediate  as- 
signee. It  is  obvious,  that  the  statute  de- 
signed to  substitute  the  remote  assignee  to 
the  right  of  action  of  the  immediate  as- 
signee. It  was  not  designed  to  give  him  a 
right  of  action  which  the  latter  had  not ; 
nor  was  it  designed  to  withhold  from  him 
the  right  of  action  which  the  latter  had. 
This  is  not   onlv  evinced  by  the  very 

396  *purpose    and  object  of  the   law,  but 
by  the  provision   that   the  defendant 


shall  have  the  same  defence  as  if  sued  by 
his  immediate  assignee ;  for  it  is  natural 
to  presume,  that  in  authorizing  the  same 
defence  the  legislature  contemplated  the 
same  kind  of  action.  Now,  it  had  long 
been  well  settled,  that  in  those  actions  the 
assignee  does  not  recover  against  even 
his  immediate  assignor  by  force  of  the 
assignment,  but  by  force  alone  of  the  com- 
mon law  principle  of  the  action  for  money 
had  and  received.  Mackie'sex'or  v.  Davis, 
2  Wash.  219;  Riddle  v.  Mandeville,  5  Cranch 
322,  331.  If  this  then  was  the  form  of  ac- 
tion in  which  alone  the  immediate  assignee 
of  Drane  could  have  sued  him,  it  is  pre- 
cisely the  form  of  action,  in  which  the  re- 
mote assignee  is  bound  to  sue  him.  There 
can  be  neither  a  reason  nor  a  motive  on 
the  part  of  Drane,  for  demanding  that  a 
form  of  action  should  be  pursued  against 
him,  different  from  that  to  which  alone 
he  had  subjected  himself  by  his  as- 
signment of  his  immediate  assignee; 
nor  could  there  have  been  a  motive  in 
the  legislature  for  giving  such  different 
action.  On  the  contrary,  the  only  object 
of  the  statute  was  to  make  the  remedy 
immediate,  not  to  change  its  character 
or  form.  Nay  more,  the  courts  having 
decided  that  the  action  at  law  would  not 
lie,  Mandeville  v.  Riddle,  1  Cranch  290; 
Caton  &  Veale  v.  Lenox,  5  Rand.  31,  but 
that  a  suit  in  equity  would  lie  against  the 
remote  assignor,  5  Cranch  331,  it  was  de- 
signed to  make  that  remedy  legal,  which 
before  was  only  equitable.  And  as  the 
equitable  remedy  merely  enforced  the  right 
of  the  ultimate  assignee  against  the  re- 
mote assignor,  it  must  be  the  province  of 
its  substitute,  the  action  at  law,  to  do  the 
same.  The  authority  cited  (Chitty  oti 
Bills,*  467,  8,)  to  prove  that  on  commercial 
paper,  the  common  money  counts  in  indeb- 
itatus assumpsit  will  not  lie  for  the  indorsee 
against  a  remote  indors^r,  has  no  appli- 
cation to  assignments   under    our    statute. 

In  the  case  of  commercial  paper, 
397      *the  indorser   is  liable  specially  upon 

his  indorsement,  and  must  be  charged 
accordingly.  Whether  he  has  or  has  not 
received  value  from  his  immediate  indorsee, 
is  nothing  to  the  remote  indorsee.  He  is 
liable  to  this  last  by  reason  of  his  indorse- 
ment, upon  certain  conditions  implied  in 
the  contract  of  indorsement,  and  he  must 
therefore  be  sued  upon  that  contract,  spe- 
cially. But  an  assignor  of  a  bond  or  note 
is  not  liable  by  reason  or  virtue  of  the  mere 
act  of  assignment.  He  is  liable  merely  for 
the  money  he  has  received  for  a  considera- 
tion that  has  failed,  and  the  action  of  indeb- 
itatus assumpsit  is  peculiarly  appropriate 
against  him.  It  is  even  appropriate  for 
the  remote  assignee,  though  he  be  not  con- 
sidered as  suing  in  right  of  his  assignor. 
As  to  him  it  may  be  regarded  as  an  action 
for  money  paid  to  defendant's  use.  Thus, 
in  this  case,  by  the  failure  of  the  consid- 
eration. Spear,  the  immediate  assignee  of 
Drane,  would  have  had  a  right  of  action 
against  him.  But  Scholfield  has  paid  value 
for  the  note  to  Spear,  and  waiving  his  de- 
mand against  Drane,  thus  absolving  Drane 
from    Spear's   demand,  and  entitling  him- 
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self  to  have  an  action  for  the  money,  \7hich 
Drane  would  otherwise  have  had  to  pay  to 
Spear.  In  this  action,  nothinf^  can  be  re- 
covered but  what  Drane  received ;  and  upon 
the  trial  of  it,  the  subject  of  inquiry,  is  the 
transaction  between  himself  and  his  imme- 
diate assignee,  which  may  fairly  be  inves- 
tigated under  the  general  count:  whereas, 
if  the  plaintiff  were  tied  down  to  a  special 
count,  he  must  be  driven  to  state  the  spe- 
cial contract  between  his  own  assignor  and 
the  prior  assignor,  of  which  he  may  not  be 
accurately  informed,  and  for  the  slightest 
variance  discovered  on  the  trial  he  must  be 
non-suited.  I  do  not  think  such  a  state  of 
things,  could  have  been  contemplated  by 
the  legislature,  in  giving  this  action  against 
the  remote  assignor. 
On  the  subject  of  due  diligence,  however, 

my  opinion  is  with  the  plaintiff  in  er- 
398      ror.     It  seems  to  have    been  ^decided 

in  Dulany  v.  Hodgkin,  5  Cranch  333, 
that  in  order  to  absolve  the  assignee  from 
the  necessity  of  a  suit  or  proof  of  insol- 
vency, it  is  not  sufficient  to  prove  that  the 
maker  was  out  of  reach  of  the  process  of 
the  court.  A  fortiori,  he  cannot  be  consid- 
ered as  absolved  when  the  obligor  was  in 
the  commonwealth  at  the  time  of  assign- 
ment, but  was  suffered  to  l^ave  the  state 
for  •another  jurisdiction,  without  being 
arrested.  Now  this  was  the  case  here. 
Thomas  Drane,  the  maker,  moved  only  fif- 
teen miles:  his  removal  was  public  and  no- 
torious ;  and  he  carried  with  him  two  slaves, 
and  was  moreover  possessed  of  household 
furniture.  This  was  in  the  summer  of 
1818.  The  assignment  took  place  on  the 
18th  June  1818.  The  suit  was  not  brought 
against  the  maker,  until,  the  29th  February 

1820.  It  was  then  delayed  for  twelve 
months  longer,  by  imparlances  prayed  by 
the  plaintiff,  to  enable  him  to  declare 
against  the  defendant ;  and  thus  the  suit 
was    not    effectually    prosecuted  till  March 

1821,  nearly  three  years  after  the  assign- 
ment, and  two  and  a  half  after  the  note 
was  at  maturity.  This  was,  I  think,  gross 
negligence;  and  the  plaintiff,  therefore, 
ought  not  to  recover.  From  such  evidence 
no  jury,  in  my  opinion,  could  fairly  infer 
due  diligence.  The  assignee  must  either 
shew  insolvency  at  the  time  of  the  assign- 
ment, or  before  judgment  and  execution 
could  have  been  obtained  in  a  due  course 
of  prosecution.  If  instead  of  this,  he  re- 
lies upon  having  sued,  he  must  shew,  that 
he  sued  in  due  season,  and  that  he  prose- 
cuted the  suit  with  due  diligenccr  Here,  he 
has  egregiously  failed  in  both ;  and  I  think 
that  the  judgments  of  the  county  and  cir- 
cuit court  were  both  wrong,  and  should  be 
reversed,  and  judgment  entered  for  the 
plaintiff  in  error,  defendant  below. 

Judgment  reversed,  and  judgment  entered 
for  the  plaintiff  in  error. 


399       *The  Bank  of  Virginia  v.  Craig. 

May,  1835,  Richmond. 
Bill  in  Bqulty— Sufficiency  of  Alleflrations— Case  at  Bar. 

—Bill  in  equity,  by  a  ward  acrainst  a  iruardiaD.  bis 
KuretieH.  and  Bank  of  Virsrinia,  allefires  waste  of 
ward's  estate  by  ernardian,  and  prays  an  account 
of  the  STuardianship,  and  a  decree  for  the  balance 
found  due,  and  alleges  that  the  guardian 's  sure- 


ties insist,  that  the  bank  is  primarily  responsible- 
for  certain  bank  stock  embezzled  by  the  sruardian.. 
without  having  explained  why  or  on  what  ground  r 
the  sureties  answer,  and  state  the  ground  on 
which  they  insist  that  the  bank  is  primarily 
responsible  for  the  stock:  and  the  bank  answers 
the  bill,  without  taking  any  notice  of  the  allega- 
tions against  it,  in  the  answers  of  the  sureties: 
Hbu).  here  is  no  case  made  between  the  plaintiff 
and  the  bank,  and  it  is  therefore  erroneous  to- 
make  a  decree  against  the  bank  for  the  stock. 

Corporation  — MUtaka  In  Name*— Process- Notket— 
Case  at  Bar.— Bill  filed  by  the  sureUes  of  a  guardian 
against  him,  and  the  president  and  directors  of 
Bank  of  Virginia,  not  the  president,  directors  and 
company  of  the  Bank  of  Virginia,  which  is  Its 
corporate  name:  injunction  ordered  by  the  court 
against  the  guardian,  to  restrain  him  from  sellingr 
his  ward's  stock  in  the  bank:  a  subpoena,  with  an 
injunction  indorsed  by  the  clerk,  to  restrain  the 
president  and  directors  of  the  bank  from  per- 
mitting the  guardian  to  transfer  the  stock,  is 
served  on  the  president:  Hsld,  this  process,  so- 
served,  does  not  bind  the  bank:  nor  is  it  even 
notice  to  the  bank,  actual  or  constructive,  of  the 
equity  asserted  by  the  guardian's  sureties  in  their 
bill,  since  the  bank  in  its  corporate  character  is. 
not  party  to  the  bill,  and  the  president  is  not  the 
officer  of  the  bank  whose  province  it  is  to  receive 
such  notice. 

Guardian— Power— Bank  Stock  of  Ward.— Bank  stock,, 
standing  in  name  of  F.  guardian  of  C.  may  be  sold 
and  transferred  by  the  guardian,  and  the  officers 
of  the  bank  have  no  right  to  control  or  prevent 
him  from  transferring  it  on  their  transfer  book. 

Same— Same— Personal  Estate  of  Ward.$— A  guardian 
has  the  like  power  to  sell  the  personal  estate  of 
his  ward,  which  an  executor  has  to  sell  the  assets 
of  his  testator. 

Same-Bank  Stock  of  Ward— Sale— Lial>llity  of  Guard, 
ian  and  Sureties— Commlssions.$— If  a  guardian 
unnecessarily  sell  bank  stock  belonging  to  his 
ward,  and  appropriate  the  proceeds,  he  and  his 
sureties  shall  be  held  to  replace  the  stock,  or 
account  for  and  pay  its  present  value,  and  the 
amount  of  dividends  thereon  accrued  since  the 


*Corporatlon— How  Sued— Corporate  Name.— To  the 
point  that  a  corporation  must  sue  and  be  sued  by 
its  corporate  name,  see  the  principal  case  cited  in 
Stewart  v.  Thornton.  75  Va.  217.  See  1  Va.  Law  Reg. 
548. 

See  monographic  note  on  "CJorporations  (Private)** 
appended  to  Slaughter  v.  Com..  13  Gratt  707. 

tNotice  to  the  Agent  Is  Notice  to  the  Principal.— The 
principal  case  is  cited  with  disapproval  in  1  Va.  Law 
Reg.  154. 

Lis  Pendens.— In  Osborn  v.  Glasscock,  39  W.  Va. 
760.  20  S.  E.  Rep.  706,  the  court,  in  discussing  the  rule 
of  lis  pendens,  and  its  application  to  personal  prop- 
erty, said:  'In  Bank  v.  Craig,  6  Leigh  399.  it  was  held 
that  the  effect  of  the  rule  is  to  subject  the  pendente 
Ute  purchaser  of  the  subject  of  the  suit  to  a  decree 
only  in  that  suit,  not  in  another."  See  21  Am.  &. 
Eng.  Enc.  Law  (2d  Ed.)  626  «t  aeq. 

$GuardIans—Power— Personal  Bstateof  Ward.— That 
a  guardian,  as  a  general  rule,  has  the  legal  title  of 
the  ward's  personal  estate,  and  the  power  and  au- 
thority to  sell  it.  see  the  principal  case  cited  in 
Hunter  V.  Lawrence,  11  Gratt  181:  Brockenbrough 
V.  Turner.  78  Va.  464.    See  Truss  v.  Old,  6  Rand.  656w 

SSame— Wrongful  Conversion— Commissions.  —  The 
principal  case  is  cited  in  Gregory  v.  Parker,  87  Va. 
455, 12  S.  E.  Rep.  801,  to  the  point  that  if  the  guardian 
appear  to  have  converted  the  property  of  the  ward 
into  money,  with  a  view  to  commissions,  where  there 
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sale  was  made:  and.  in  such  case,  there  shall  be 
no  commissions  allowed  on  the  value  of  the  stock, 
even  in  favour  of  the  firuardian's  sureties,  but 
commissions  shall  be  allowed  on  the  dividends. 

^Sane— Revocation  of  Appointment- Notice. —If  upon 

a  rule  firranted  on  motion  of  a  guardian's  sureties 

for  counter  security,  the  court,  without  the 

-400  rule,  or  any  summons  to  the  guardian  ♦to 
answer,  being  served  on  him,  and  without 
any  appearance  by  him.  revoke  his  appointment 
of  guardian,  such  proceeding  is  not  warranted 
by  the  sutute  1  Rev.  Code.  ch.  106,  S  11,  and  the 
revocation  is  void,  at  least  as  to  persons  dealing 
with  the  guardian  as  such,  without  notice  thereof. 

Chancery  Practice— Decree  of  Pormer  Termj— The 
court  cannot  examine  the  propriety  of  a  decree 
made  at  a  former  term  inter  partes,  nor  set  aside 
such  decree  of  a  former  term,  on  the  ground  that 
it  decided  matters  coram  non  judice  at  the  time. 

Adam  Craig  of  Richmond,  who  died  in 
1806,  bequeathed  a  share  of  his  property  to 
his  son  Lewis  Craig,  then  in  early  infancy, 
to  be  delivered  to  him  when  he  should  at- 
tain to  full  age,  with  directions  that  it 
should  in  the  meantime  be  invested  in 
«tock.  Lewis  Craig,  in  January  1S22,  be- 
ing then  about  fifteen  years  old,  went  into 
the  county  court  of  Prince  William,  and 
there  made  choice  of  his  brother  James 
Craig  for  his  guardian,  who  was  accord- 
ingly appointed,  and  gave  bond  with  sure- 
ties for  the  faithful  discharge  of  the  trust; 
whereupon,  the  representative  of  the  execu- 
trix of  Craig,  the  father,  made  a  transfer, 
on  the  books  of  the  Bank  of  Virginia,  of 
fifty-nine  shares  of  the  stock  of  that  bank, 
*  *  to  James  Craig  guardian  of  Lewis  Craig ;" 
and    in    the   course    of    the   same  year,  he 


is  no  sufficient  reason  therefor,  commissions  will  be 
-denied  to  him.  See  foot-note  to  CI  ay  comb  v.  Clay- 
-comb.  10  Gratt  580. 

See  monographic  nots  on  "Guardian  and  Ward" 
a.ppended  to  Bamum  v.  Frost,  17  Gratt  898. 

'  Appellnte  Practice— Second  AppenI  in  Same  Cause.— 
Jt  is  a  settled  rule  that  a  question  which  has  been 
•decided  upon  the  first  appeal  in  any  cause,  cannot 
be  reviewed  or  reversed  upon  any  subsequent  ap- 
f>eal  in  the  same  cause. 

See  the  principal  case  cited  and  approved,  in  sup- 
port of  this  proposition,  in  Stuart  v.  Preston,  80  Va. 
€38;  New  York  Life  Ins.  Co.  v.  Clemmitt.  77  Va.  374; 
Frazierv.  Frazler,  77  Va.  784:  Campbell  v.  Camp- 
l)ell,  22  Gratt.  667;  Towner  v.  Lane,  9  Leigh  281,  283; 
Stuart  V.  Peyton.  97  Va.  814.  34  S.  E.  Rep.  696;  New- 
man v.  MoUohan.  10  W.  Va.  501 ;  Renick  v.  Luding- 
ton.  20  W.  Va.  537;  Hall  v.  Bank,  15  W.  Va.  327. 

But  see  the  principal  case  cited  in  Towner  v.  Lane, 
^>  Leigh  292.  Stt  foot-notes  to  White  v.  Atkinson.  2 
Call  376;  Wynn  v.  Wyatt,  11  Leigh  584;  Towner  v. 
Lane.  9  Leigh  262. 

See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton,  7  Gratt  425. 

The  principal  case  is  cited  in  Reld*  v.  Strlder.  7 
Oratt.88,  for  the  proposition  that  a  final  judgment 
or  decree  of  any  court  of  record  cannot,  without  the 
authority  of  some  statute,  be  rescinded  or  amended 
after  the  expiration  of  the  term  at  which  it  was 
rendered. 

Chancery  Practice— Answer.-The  principal  case  is 
cited  In  Ruffner  v.  Hewitt,  14  W.  Va.  746,  to  the  point 
that  chancery  pleadings  do  not  recognize  an  answer 
by  one  defendant  to  the  answer  of  another  defend- 
ant 

See  monographic  noU  on  "Answers  in  Equity 
Pleading"  appended  to  Tate  v.  Vance,  27  Gratt  571. 


paid  and  delivered  to  the  guardian,  other 
funds  and  property  belonging  to  his  ward, 
to  a  large  amount.  At  April  term  1824  of 
the  same  county  court,  without  any  steps 
having  been  taken  to  remove  James  Craig 
from  his  office  of  guardian,  I^ewis  Craig, 
the  ward,  went  again  into  that  court, 
and  chose  Elijah  Fox  for  his  guardian ; 
who,  thereupon,  though  the  court  made  no 
order  appointing  him  guardian,  executed  a 
guardian's  bond,  with  Claytor,  Rennoeand 
J.  Fox,  his  sureties;  but  at  the  following 
May  term,  the  court,  without  any  reference 
to  the  proceedings  at  the  preceding  term, 
made  an  order  appointing  Fox  guardian  of 
I^ewis  Craig;  and  then  Fox  gave  a  new 
guardian's  bond,  with  Hooe  and  Dickinson, 
his  sureties.  And,  on  the  22nd  July  1824, 
James  Craig  as  guardian  of  Lewis,  by 

401  W.  *Dandridge   his  attorney,  made  a 
transfer  on  the  books  of  the  Bank  of 

Virginia,  of  the  same  fifty-nine  shares 
which  had  been  transferred  to  him  in  Jan- 
uary 1822,  **to  Elijah  Fox  guardian  of 
Lewis  Craig." 

On  the  2nd  August  1824,  Fox  applied  to 
the  county  court  of  Prince  William,  for 
leave  to  sell  sixty-one*  shares  of  the  stock 
of  the  Bank  of  Virginia,  standing  in  his 
name  as  guardian  of  Lewis  Craig,  and  to 
put  the  money  out  at  interest.  The  county 
court  declined  to  interfere  judicially;  but, 
it  seems,  the  justices  expressed  their  ap- 
probation of  the  measure,  as  individuals. 
Alarmed  at  this,  Hooe  and  Dickinson, 
Fox's  sureties  in  his  second  guardian's 
bond,  commenced  two  proceedings,  in  the 
same  county  court,  during  the  same  term, 
with  a  view  to  their  own  security.  1st, 
On  the  3rd  August  1824,  Hooe  moved  for 
and  obtained  a  rule  upon  Fox  for  counter 
security,  returnable  to  the  next  September 
term ;  and  the  next  day,  Dickinson  moved 
for  and  obtained  a  like  rule.  No  further 
proceedings  were  had  on  Hooe's  rule.  At 
September  term,  Dickinson's  rule  was 
continued ;  and  on  the  4th  October  follow- 
ing, without  any  summons  served  on  Fox 
(for  aught  that  appeared)  and  without  any 
appearance  by  him,  the  county  court,  upon 
Dickinson's  rule  and  motion,  made  an 
order,  revoking  and  annulling  its  former 
order  whereby  Fox  was  appointed  guardian 
of  Lewis  Craig.  2ndly,  On  the  4th  August 
1824,  Hooe  and  Dickinson  presented  a  bill 
to  the  same  county  court  in  chancery, 
against  Fox,  the  guardian,  representing 
the  danger  of  his  malversation  in  respect 
of  his  ward's  bank  stock,  and  the  rules 
they  had  just  obtained  against  him  for 
counter  security;  and  praying  an  injunc- 
tion to  restrain  him  from  selling,  exchang- 
ing or  disposing  of  the  bank  stock  of 

402  his  ward :    *and    an    injunction    was 
accordingly    awarded.     On    the    6th, 

they  filed  an  amended  bill,  making  Fox, 
the  guardian,  Craig,  the  ward,  and  the 
president  and  directors  of  the  Bank  of  Vir- 
ginia (not  the  president,  directors  and 
company  of  the  Bank  of  Virginia,  which 
is  the  true  name  of  the  corporation,  accord- 


*In  tbe  course  of  these  proceedings  the  number  of 
shares  is  often  represented  to  be  sixty-one;  but,  in 
fact  there  never  were  but  flf ty-nine.  How  the  mis- 
take, so  often  repeated,  arose,  did  not  appear.— Note 
in  Original  Edition. 
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ing  to  its  charter,  by  which  it  is  to  sue  and 
be  sued),  parties  defendants;  and  praying 
that  Fox  should  be  restrained  from  sell- 
ing, exchanging  or  otherwise  disposing 
of,  the  stock  or  other  property  of  his  ward, 
and  that  *'the  said  president  and  directors 
of  the  Bank  of  Virginia'*  should  be  re- 
strained from  making  or  permitting  any 
assignment  through  their  agency,  of  the 
bank  stock  standing  in  the  name  of  Fox 
guardian  of  Craig,  until  further  order  of  the 
court,  and  until  Fox  should  give  the  plain- 
tiffs counter  security,  in  obedience  to  the 
rules  of  court  they  had  obtained  against 
him  for  that  purpose.  Upon  this  amended 
bill,  no  injunction  was  awarded  by  the 
court.  But  a  subpoena  was  issued  against 
the  president  and  directors  of  the  Bank  of 
Virginia,  on  which  there  was  a  restraining 
order  indorsed  by  the  clerk,  according  to 
the  prayer  of  the  bill,  and  this  subpoena 
was  served  on  the  president  of  the  bank  on 
the  11th  August  1824.  The  like  process 
was  served  on  Fox,  in  October  following. 
No  other  order  was  ever  made  in  the  cause 
by  the  court.  But  it  was  continued  at  the 
rules,  and  process  issued  from  month  to 
month,  till  October  1827,  when  it  was  served 
on  Craig,  the  ward;  and,  in  May  1828,  a 
decree  nisi  was  entered  at  the  rules  against 
all  the  defendants ;  which  was  the  last  pro- 
ceeding in    the  case. 

Pending  the  bill  of  Hooe  and  Dickinson, 
in  the  county  court  of  Prince  William, 
namely  on  the  23d  September  1824,  a  bill 
was  presented  to  the  super iour  court  of 
chancery  of  Fredericksburg,  then  in  ses- 
sion, by  Lewis  Craig  the  ward  (purporting 
to  be  filed  by  James  Craig  his  brother  and 
next    friend)    against    Fox    the  guardian, 

praying  the  court  to  direct  a  sale, 
403      of    sixty -one    shares  *of  stock  of  the 

Bank  of  Virginia,  belonging  to  the 
plaintiff,  with  a  view  to  invest  the  fund 
more  profitably,  by  lending  it  out  at  inter- 
est on  good  security.  To  this  bill  Fox  im- 
mediately put  in  an  answer.  And  the 
court,  on  the  same  day,  made  a  decree, 
directing  Fox  to  sell  the  stock,  at  public 
auction,  after  four  weeks  previous  adver- 
tisement, on  a  credit  of  twelve  months, 
taking  bonds  with  good  surety  for  the  pro- 
ceeds with  interest  from  the  day  of  sale, 
and  a  mortgage  of  real  estate  to  secure  the 
payment;  and  to  report  his  proceedings  to 
the  court  in  order  to  a  final  decree.  Under 
this  decree,  there  was  a  sale  at  auction,  on 
twelve  months  credit,  of  sixty-one  shares 
of  stock,  made  on  the  10th  November  1824 ; 
at  which  sale,  twenty  shares  of  old  stock 
were  purchased  by  R.  Wigginton  at  par, 
and  the  rest,  which  was  new  stock,  were 
purchased  by  Fox  himself,  viz.  twenty 
shares  at  91  dollars  per  share,  and  twenty- 
one  at  89  dollars.  But  no  security  was 
taken  for  the  purchase  money  according 
to  the  decree,  nor  was  any  report  of  the 
sale  ever  made  to  the  court  of  chancery ; 
and,  in  fact,  no  shares  were  transferred  to 
Wigginton,  and  none  retained  by  Fox, 
For,  on  the  8th  November  1824,  two  days 
before  the  sale,  twenty  shares  were  trans- 
ferred on  the  books  of  the  bank  to  one 
Withers,  under  a  power  of  attorney  from 
Fox  guardian  of  Craig  to  W.  Dandridge, 
and  on  the  13th  of  the  same  month,  thirty- 


nine  shares  (there  were  only  fifty-nine) 
were  transferred  to  Withers,  in  virtue  of  a 
like  power  of  attorney ;  there  being  filed  in 
the  bank,  copies  of  the  order  of  the  county 
court  of  Prince  William  of  May  1824,  ap- 
pointing Fox  guardian  of  Craig,  and  of  the 
decree  of  the  court  of  chancery  of  Freder- 
icksburg directing  the  sale  of  the  stock, 
upon  the  terms  and  in  the  manner  therein 
prescribed.  And  on  the  15th  November 
1824,  Withers  transferred  thirty-nine  shares 
of  this  stock  to  E.  Cox,  and  on  the  17th, 
the  other  twenty  to  J.  V.  Wilcox ;  in  whose 
names,  it  seemed,  this  stock  yet  stood  in 
the  bank. 

404  *Lewis  Craig    attained    to  full  age 
in  April  1828;  and  in  May  following, 

he  exhibited  his  bill,  in  the  superiour  court 
of  chancery  of  Fredericksburg,  against  Fox 
his  guardian  (who  had  now  left  the  coun- 
try*). Clay  tor,  Rennoe,  and  J.  Fox,  the  sure- 
ties in  Fox*s  first  guardian's  bond,  Hooe 
and  Dickinson,  the  sureties  in  the  second 
guardian's  bond,  and  the  president,  direct- 
ors and  company  of  the  Bank  of  Virginia 
— setting  forth,  that  Fox  had  been  ap- 
pointed his  guardian  by  the  county  court  of 
Prince  William,  had  given  the  two  guard- 
ian's bonds  with  sureties,  as  above  men- 
tioned, had  received  of  his  ward's  estate,  in 
slaves,  money,  bank  stock  &c.  more  than 
10,000  dollars,  and  had  left  the  country, 
without  settling  the  accounts  of  his  guard- 
ianship. There  was  no  allegation  in  the 
bill,  that  Fox  had  ever  been  removed  from 
his  ofiice  of  guardian,  or  that  he  bad  sold 
the  bank  stock  without  authority;  and 
nothing  was  said  about  the  former  suits  in 
the  county  court  of  Prince  William  and  in 
the  superiour  court  of  chancery  of  Freder- 
icksburg. Neither  did  the  bill  charge  the 
bank  with  any  impropriety:  it  only  al- 
leged, as  a  reason  for  making  the  bank  a 
party,  that  the  sureties  in  the  guardian's, 
bonds  contended  that  the  bank  was  pri- 
marily liable  for  the  bank  stock,  though 
they  had  not  explained  on  what  grounds 
the  bank  was  so  liable.  The  bill  prayed  a 
settlement  of  Fox's  guardianship  accounts, 
— a  decree  against  him,  and  the  other  de- 
fendants, for  whatever  balance  should  be 
found    due    thereon,     and    general    relief. 

In  the  course  of  the  proceedings,  the 
plaintifi^  filed  two  supplemental  bills. 

The  first  related  to  a  particular  transac- 
tion between  James  Craig  and  Fox,  in  182S 
and  1826,  in  their  dealings  with  each  other 
as  first  and  second  guardians  of  the  plain- 
tiff, and  brought  new  parties  before  the 
court;  but  the  subject  of  this  bill,  and  the 
proceedings  on  it,  had  no  connexion  with 
the  question  as  to  the  liability  of  the  bank 
for    the    bank    stock,   which  was  the 

405  question  *presented    to  this  court  for 
decision ;  and    it   is   only  material  to 

mention,  that  it  appeared  by  the  proceed- 
ings on  this  supplemental  bill,  that  James 
Craig  was  not  apprised,  as  late  as  1826,  of 
the  order  of  the  county  court  of  Prince 
William  of  October  1824,  revoking  Fox's  ap- 
pointment of  guardian. 

The  other  supplemental  bill  was  filed  after 
the  cause  was  set  for  hearing  on  the  orig- 
inal and  first  supplemental  bills.  It  alleged, 
that  the  bank  stock  had  never  been  regu- 
larly  transferred    from    James    Craig    the 
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first  guardian  of  the  plaintiff,  to  Fox  his 
second  guardian ;  for  tliat  the  plaintiff  was 
informed  by  James  Craig,  that  the  letter  of 
attorney  to  W.  Dandridge,  of  the  22nd  July 
1824,  under  which  the  transfer  of  the  stock 
was  made  from  him  to  Fox,  was  not  exe- 
cuted by  him,  James  Craig,  but  was  fabri- 
cated by  Fox.  To  this  bill,  neither  James 
Craig,  nor  Fox,  nor  the  purchasers  of  the 
stock  from  Fox,  but  only  the  president,  di- 
rectors and  company  of  the  Bank  of  Vir- 
g^inia,  were  made  defendants;  and  the 
prayer  of  the  bill  was,  that  the  bank  should 
be  decreed  to  pay  the  plaintiff  the  present 
value  of  the  stock,  and  the  amount  of  the 
dividends  which  had  thereon  accrued. 

The  defendant  Hooe,  in  his  answer  to 
the  original  bill,  set  forth  all  the  proceed- 
ings in  the  county  court  of  Prince  William ; 
and  he  insisted,  that  he  and  his  cosurety 
Dickinson  in  Fox's  second  guardian's  bond, 
were  not  responsible  for  Fox's  acts  as  guard- 
ian, 1.  because  James  Craig,  the  first 
g^uardian  of  the  plaintiff  Lewis  Craig,  hav- 
ing never  been  legally  removed  from  his 
office  of  guardian,  the  appointment  of  Fox 
as  guardian,  was  irregular  and  void;  2.  be- 
cause, if  the  appointment  of  Fox,  before 
removing  James  Craig  from  the  office  of 
guardian,  was  a  valid  act,  the  appointment 
was  in  truth  made  in  April  1824,  when 
Lewis  Craig  made  choice  of  Fox  for  his 
guardian,  and  Fox  gave  the  first  guardian's 

bond  with  Claytor,  Rennoe  and  J. 
406      Fox,  *his  sureties,  and    therefore  the 

second  appointment  of  Fox  in  May  foU 
lowing  was  void,  and  the  second  guard- 
ian's bond,  in  which  Hooe  and  Dickinson 
were  sureties,  was  of  no  obligation ;  and 
3.  because,  Lewis  Craig,  the  infant,  was 
not,  at  the  time  of  the  appointment  of  Fox 
his  guardian,  a  resident  of,  and  had  no 
property  of  any  kind  in,  the  county  of  Prince 
William,  and  therefore  the  county  court  had 
no  jurisdiction  to  appoint  a  guardian  for 
him,  and  therefore  the  appointment  of  Fox, 
and  his  guardian's  bonds  thereupon  exe- 
cuted, were  merely  void.  And  then,  advert- 
ing to  the  bill  filed  in  the  county  court  of 
Prince  William  by  Hooe  Ind  Dickinson 
against  Fox  the  guardian,  Craig  the  ward, 
and  the  president  and  directors  of  the  Bank 
of  Virginia,  to  prevent  the  sale  or  transfer 
of  the  bank  stock  of  the  ward,  and  to  the 
service  of  the  subpoena  in  that  cause,  with 
the  restraining  order  to  the  bank  thereon 
indorsed,  on  the  president  of  the  bank;  ad- 
verting also  to  the  order  of  the  county  court 
of  Prince  William  of  October  1824,  revok- 
ing the  appointment  of  Fox  as  guardian  of 
Craig;  and  exhibiting  the  records  of  all 
those  proceedings;  the  answer  alleged,  that 
the  president,  directors  and  company  of  the 
Bank  of  Virginia  had  permitted  a  transfer 
of  the  bank  stock  belonging  to  the  infant 
ward,  in  contempt  and  violation  of  the  re- 
straining order  of  the  county  court,  and 
had  permitted  the  transfer  to  be  made  by 
Fox,  in  November  1824,  though  Fox's  ap- 
pointment as  guardian  of  Craig  had  been 
revoked  the  month  before.  And,  if  the 
bank  considered  itself  authorized  to  permit 
Fox  to  make  a  transfer  of  the  bank  stock  by 
the  decree  of  the  court  of  chancery  of  Fred- 
ericksburg of  September  1824,  then  the  an- 
swer insisted,    that    Fox,    in    making  sale 


under  that  decree,  acted  as  commissioner 
of  the  court,  not  in  virtue  of  his  authority 
as  guardian,  and  so  his  sureties  in  his 
guardian's  bond  were  not  liable  for  his  mis- 
application of  the  proceeds  of  the  bank 
stock;  that  it  was    incumbent  on  the 

407  purchasers  of   the    *stock,   and  upon 
the    bank,    to  see    that  Fox  complied 

with  the  provisions  of  the  decree;  and 
as  Fox  complied  with  none  of  them,  that 
decree  could  afford  no  protection  to  the 
bank  for  permitting  Fox  to  make  a  trans- 
fer of  the  stock:  and  that,  therefore,  the 
bank  was  primarily  responsible  to  the 
plaintiff  for  the  value  of  his  bank  stock. 
The  answer  added,  that  this  defendant  had 
no  particular  information  as  to  any 
other  estate  of  the  plaintiff,  except  some 
slaves  which  he  believed  had  been  deliv- 
ered to  him. 

The  defendant  Rennoe,  one  of  Fox's  sure- 
ties in  his  first  guardian's  bond,  died  pend- 
ing the  suit,  and  the  cause  was  revived 
against  his  administrator ;  who  put  in  an 
answer,  relying  upon  the  same  grounds  of 
defence  as  were  stated  in  Hooe's  answer, 
with  respect  to  the  exemption  of  Fox's 
sureties  in  his  guardian's  bonds  fiom  any 
liability  for  his  acts,  and  the  responsibility 
of  the  bank  for  the  value  of  the  bank  stock ; 
and  insisting  further,  that  if  Fox's  sureties 
were  liable  at  all,  the  sureties  in  the  second 
bond  alone  were. liable  for  Fox's  acts. 

The  president,  directors  and  company  of 
the  Bank  of  Virginia,  in  their  answer  to 
the  original  bill,  took  no  notice  whatever 
of  the  allegations  affecting  the  bank,  con- 
tained in  the  answers  of  Hooe  and  of  Ren- 
noe's  administrator.  They  stated,  that 
fifty-nine  shares  of  stock  were,  in  January 
1822,  regularly  transferred  to  **  James  Craig 
guardian  of  Lewis  Craig,"  and  the  same 
shares  were,  on  the  22nd  July  1824,  trans- 
ferred by  James  Craig,  by  W.  Dandridge 
his  attorney,  **to  Elijah  Fox  guardian  of 
Lewis  Craig;"  and  as  these  shares  never 
stood  in  the  name  of  Lewis  Craig  the  plain- 
tiff, but  first  in  the  name  of  James  Craig, 
and  then  of  Fox,  the  successive  guardians, 
the  bank  could  only  regard  them  as  so 
much  stock  acquired  by  the  guardians  for 
their  ward,  whereof  the  guardians  succes- 
sively held  the  perfect  legal  title,  and  had 
the  absolute  disposition,  accountable 

408  *to    their    ward    for  the  profits  while 
held,  and  for  the  proceeds  when  sold ; 

and  that  Fox  had  a  perfect  legal  right  to 
sell  and  dispose  of  the  stock,  and  the  bank 
could  not  have  refused  to  permit  him  to 
make  transfers  thereof  on  their  books. 
They  further  stated,  that  in  November  1824, 
they  were  served  with  a  copy  of  the  order 
of  the  county  court  of  Prince  William  of 
May  1824,  appointing  Fox  guardian  of  the 
plaintiff,  and  with  a  copy  of  the  decree  of 
the  superiour  court  of  chancery  of  Freder- 
icksburg of  September  1824,  directing  Fox 
to  sell  the  bank  stock  belonging  to  his 
ward  upon  certain  terms  and  in  manner 
therein  directed;  they  exhibited  the  order 
appointing  Fox  the  guardian,  and  the  rec- 
ord of  the  suit  in  which  the  decree  of  Sep- 
tember 1824  was  made ;  and  they  insisted, 
that  whether,  independently  of  that  decree. 
Fox  had  a  right  to  transfer  the  stock  or 
not,    that    decree    was    conclusive    of    the 
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propriety  of  the  conduct  of  the  bank,  in 
permitting  Fox  to  make  the  transfer — that 
the  shares  were  transferred  on  the  books 
of  the  bank  to  Withers,  in  virtue  of  two 
letters  of  attorney  from  Pox  to  W.  Dan- 
dridge,  (one  dated  the  3rd  November  1824 
for  the  transfer  of  twenty  shares,  and  the 
other  dated  the  13th  of  the  same  month  for 
the  transfer  of  the  other  thirty-nine 
shares),  in  which  Fox  described  himself  as 
guardian  of  Lewis  Craig,  and  the  stock  as 
that  standing  in  his  name  as  guardian. 

And  the  president  &c.  of  the  bank,  in  an- 
swer to  the  plaintiff's  second  supplemental 
bill,  stated,  that  they  had  reason  to  believe 
and  did  believe,  that  the  letter  of  attorney 
of  James  Craig  to  W.  Dandridge,  under 
which  the  fifty-nine  shares  of  stock  were 
transferred  on  the  books  of  the  bank,  in 
July  1824,  from  ^*  James  Craig  guardian  of' 
Lewis  Craig"  to  "EJ.  Fox  guardian  of 
Lewis  Craig,"  was  executed  by  James 
Craig. 

The  letter  of  attorney  of  July  1824,  was 
exhibited;  and,  the  subscribing  witnesses 
to  it  having  left  the  country,  proof  was 
adduced,  that  James  Craig  had,  upon 
409  examination,  ^acknowledged  his 
execution  of  it.  The  other  letters 
of  attorney,  under  which  the  subsequent 
transfers  of  the  stock  were  made,  from 
Fox  to  Withers,  and  from  Withers  to  Cox 
and  Wilcox,  were  also  exhibited. 

The    charter    of    the    Bank    of  Virginia 
provides,  that  **the  stock  shall  be  transfer- 
rable,  according  to   such   rules  and  regula- 
tions, as  shall   be   prescribed    by   the  laws 
and    ordinances    of    the    same."      2    Rev. 
Code,  ch.  193,  {  8,  art.    12,  p.   73.     And  the 
by-laws   of    the    bank    provide,    that    the 
board  of  directors  shall    fix    and    establish 
requisite,    safe    and    convenient  forms  for 
transferring  stock,  receiving  dividends  &c. 
The  board    has    accordingly   directed,  that 
transfers   of  stock  shall   be  made  in  person 
or    by  attorney,    by  actual  assignment   on 
the    transfer    book    of   the    bank,    in  the 
presence  of  some  one    of    its   ofiQcers;  giv- 
ing the  form    of  the  letter   of  attorney  for 
the  purpose.     And  it  appeared,  that  all  the 
letters  of  attorney  for   the   transfers  of  the 
fifty-nine  shares  of  stock  in  question,  were 
in    due  form,  and  all    the    transfers    were 
regularly  made  according  to    the    charter, 
and  the  rules  and  regulations  of  the  bank, 
concerning    transfers    of    stock.     W.    Dan- 
dridge, the  attorney  by  whom  the  transfers 
were  made,  was  the  cashier  of  the   bank  at 
the  time,  and  was  for  that  reason  appointed 
the    attorney    to    make    the    transfers:  he 
had    no  other  agency  in   the    business,  and 
no    knowledge  of  any   improper  conduct  or 
design  in  Fox,  in  disposing  of   the   stock. 
James  Craig,  examined  as  a  witness  in  the 
cause,  deposed,  that  he  never  signed  the  bill 
preferred  to  the  superiour  court  of  chancery 
of  Fredericksburg,  in  September    1824,    in 
the    name  of  Lewis  Craig  by  James  as  his 
next  friend,  for  the  sale  of  his  bank  stock, 
and  never  authorized  the    use  of  his  name, 
as    the  next  friend  of  his  brother,    in  that 
proceeding. 

The  bill  was  regularly  taken  pro  confesso 

as    to    Fox,     the    absent  defendant.     And, 

it    seemed,    that    it      was    regularly 

410      *matured    for    hearing   on    the   orig- 


inal and  first  amended  bills,  as  to  the 
other  defendants,— namely,  the  adminis- 
trator of  Dickinson  co-surety  with  Hooe 
in  Fox's  second  guardian's  bond,  and  Clay- 
tor  and  J.  Fox  co-sureties  with  Rennoe  in 
the  first  guardian's  bond,— upon  the  default 
of  those  parties  to  appear  and  answer  the 
bill;  for  the  cause  was  set  for  hearing  on 
the  original  and  first  amended  bills,  as  to 
all  the  home  defendants,  and  no  objection 
was  made  in  the  court  of  chancery ;  though 
the  process,  by  which  the  cause  was  so  ma- 
tured for  hearing  as  to  the  home  defendants 
in  default,  did  not  appear  in  the  record. 
The  cause  was  never  set  for  hearing  on  the 
last  amended  bill. 

The  accounts  of  Fox's  guardianship  hav- 
ing been  referred  to  a  commissioner  of  the 
court,  the  commissioner  made  a  report, 
whereby  it  appeared,  that,  charging  Fox 
with  sixty-one  shares  of  bank  stock,  at  the 
prices  for  which  they  were  sold  by  him  in 
November  1824,  and  crediting  him  with 
five  per  cent,  commission  on  the  proceeds 
of  sales,  there  was  due  from  Fox  to  his 
ward,  on  account  of  the  bank  stock,  5404 
dollars  with  interest  from  the  1st  Novem- 
ber 1827 ;  and  that  there  was  due  from  him, 
on  other  accounts,  2950  dollars  with  interest 
from  the  same  date. 

The  bank,  protesting  that  it  was  nowise 
liable  for  the  stock,  yet  filed  exceptions  to 
the  details  of  the  report.  And  the  plaintiff 
excepted  to  the  report  also,  because  it  al- 
lowed a  commission  to  the  guardian,  who 
was  entitled  to  none;  and  because  the 
commissioner  had  not  allowed  the  plaintiff, 
the  present  value  of  the  stock,  and  the 
amount  of  the  dividends  thereon  accrued 
from  January  1825  inclusive. 

It  appeared,  that  the  present  value  of  the 
fifty-nine  shares  of  the  bank  stock  was  110 
dollars  50  cents  per  share ;  and  that  the  di- 
vidends thereon  declared  from  January  1825 
to    the  date  of  the  report,  amounted  to  2849 

dollars  50  cents. 
411  '^Upon  the   hearing    in    the   circuit 

superiour  court  of  Spotsylvania,  to 
which  the  cause  had  been  transferred,  the 
court  declared;  that  the  sureties  of  Fox  in 
his  first  guardian's  bond,  were  only  respon- 
sible for  his  transactions  until  the  second 
guardian's  bond  was  executed;  that  Fox 
the  guardian,  and  the  Bank  of  Virginia, 
were  both  accountable  to  the  plaintiff  for 
the  fifty-nine  shares  of  bank  stock,  or  the 
value  thereof,  and  the  dividends  thereon  ac- 
crued from  January  1825  to  the  date  of  the 
decree;  that  Hooe  and  Dickinson,  the  sure- 
ties in  Fox's  second  guardian's  bond,  were 
also  liable  to  the  plaintiff  for  the  stock ;  but 
the  plaintiff  not  at  present  asking  a  decree 
against  them,  it  was  unnecessary  to  decide 
on  the  measure  of  their  liability;  and  Fox 
being  a  non-resident,  any  decree  against 
him  would  be  unavailing :  therefore,  the 
court  decreed,  that  the  Bank  of  Virginia 
should  transfer  to  the  plaintiff  fifty -nine 
shares  of  its  stock,  and  pay  him  2849  dollars 
50  cents,  the  amount  of  dividends  thereon 
accrued,  or  pay  him  9369  dollars  (being  the 
amount  of  the  stock,  at  its  present  value, 
and  the  dividends)  with  interest  from  the 
date  cf  the  decree,  reserving  liberty  to  the 
plaintiff  to  apply  to  the  court  for  a  further 
decree   against    Hooe   and  Dickinson;  and 


440 


6  LEIGH 


Thb  Bank  of  Virginia  v,  Craig. 


412-414 


that    Fox,    and    the   bank,   should  pay  the 
plaintiff  his  costs. 

The  Bank  of  Virginia  applied,  by  petition 
to  this  court,  for  an  appeal  from  the  decree ; 
which  was  allowed. 

Harrison,  Johnson  and  Leigh,  for  the  ap- 
pellants, said,  L  That  it  was  impossible  to 
sustain  this  decree  upon  the  pleadings  in 
the  cause.  The  original  bill  contained  no 
allegation  whatever  against  the  bank,  upon 
which  any  relief  against  it  could  be  founded. 
It  only  shewed  grounds  for  relief  against 
the  sureties  of  Fox,  the  guardian ;  and  it 
made  the  bank  a  party,  because,  as  it 
stated,  the  sureties  had  insisted,  that 
412  as  to  the  bank  stock,  the  ^ank  was 
primarily  liable,  but  without  having 
explained  why  or  how.  A  decree  might  be 
made  between  co-defendants  upon  a  case 
between  them,  made  out  in  proof  upon 
pleadings  between  plaintiff  and  defendants ; 
but  there  could  be  no  decree  made  between 
co-defendants,  upon  the  pleadings  of  the 
defendants  themselves,  even  if  an  attempt 
were  made  in  those  pleadings  to  put  the 
matter  in  issue  between  them.  But  here, 
nothing  was  in  issue  between  Fox's  sureties 
and  the  bank ;  for  the  bank  had,  very  prop- 
erly, confined  itself,  in  its  answer,  to  the 
allegations  of  the  plaintiff's  bill,  and  de- 
clined to  make  any  answer  to  the  allega- 
tions against  it,  contained  in  the  answers 
of  its  co-defendants,  the  sureties  of  Fox, 
the  guardian ;  nor  did  it  appear,  that  the 
bank  was  at  all  apprised  of  those  allega- 
tions, upon  the  strength  of  which  the  cir- 
cuit superiour  court  held  the  bank  primarily 
liable  to  the  plaintiff,  for  the  bank  stock 
sold  by  the  guardian  and  appropriated  to 
his  own  use. 

The  cause  was  not  regularly  set  for  hear- 
ing upon  the  second  supplemental  bill, 
though,  probably,  it  was  in  fact  heard  upon 
that  as  well  as  the  other  bills ;  and  it  might 
be  proper  enough,  they  said,  to  consider  the 
cause  here,  upon  that  supplemental  bill  as 
well  as  on  the  original  bill.  The  supple- 
mental bill  alleged,  that  James  Craig  never 
transferred  the  stock  standing  in  his  name 
as  guardian  of  lyewis  Craig,  to  Fox,  the 
successor  guardian;  for  that  the  letter  of 
attorney,  under  which  that  transfer  was 
made,  was  not  executed  by  James  Craig, 
but  was  fabricated  by  Fox ;  and  upon  that 
ground  prayed  a  decree  against  the  bank, 
for  the  value  of  the  stock  and  the  dividends 
which  had  accrued  upon  it.  As  to  this,  it 
was  sufficient  to  say,  that  James  Craig's 
execution  of  the  letter  of  attorney  was 
clearly  proved. 

But  II.  considering  the  case  as  if  the  al- 
legations against  the  bank,  contained  in 
the  answers  of  the  defendants  Hooe  and 
Rennoe's  administrator,  had  been  charged 
in  the  plaintiff's  bill,  and  as  if  the 
413  bank  had  in  *its  answer  controverted 
its  liability  on  the  grounds  on  which 
it  was  asserted  by  the  sureties  of  Fox ;  they 
said,  there  was  no  principle  on  which  the 
liability  of  the  bank  could  be  maintained. 
No  mala  fides  was,  or  could  be,  imputed  to 
the  bank,  in  permitting  Fox  to  make  the 
transfer  of  the  stock;  it  was  not  privy  to 
any  fraudulent  conduct,  purpose  or  design 
of  Fox ;  it  reaped  no  benefit  from  the  trans- 
action ;  it  was  merely   the    passive    instru- 


ment of  Fox  in  making  the  transfer.  If 
the  stock  had  stood  in  the  name  of  Lewis 
Craig  the  ward.  Fox  as  his  guardian  would 
have  had  a  right  to  sell  and  transfer  it, 
and  the  bank  could  not  have  prevented  or 
controlled  him.  For,  they  insisted,  that  a 
guardian  appointed  by  the  court  under  the 
statute,  has  the  same  power  to  dispose  of 
the  personal  estate  of  his  ward,  which  an 
executor  or  administrator  has  to  dispose 
of  the  assets  of  the  testator  or  intestate : 
that  any  of  these  fiduciaries  may  dispose  of 
personal  estate,  for  the  purposes  of  the 
trust;  and  persons  dealing  fairly  with  a 
guardian,  like  persons  dealing  fairly  with 
an  executor  or  administrator,  have  a  right 
to  presume,  that  he  is  acting  for  the  pur- 
poses of  his  trust,  and  are  not  bound  to  in- 
quire into  the  state  of  the  trust.  Field  v. 
Schieffelin,  7  Johns.  Ch.  Rep.  150;  Broadus 
V.  Rosson,  3  Leigh  12.  But,  in  the  present 
case,  the  bank  stock  disposed  of  by  Fox  the 
guardian,  stood  in  his  own  name,  as  so 
much  stock  acquired  by  him  for  his  ward ; 
he  had  a  perfect  legal  title  to  it ;  he  had  a 
right  to  sell  and  transfer  it ;  and  he  alone 
had  the  right  to  do  so.  The  statute  con- 
cerning guardians  took  care  of  the  ward's 
interest,  by  requiring  security  of  the  guard- 
ian for  the  faithful  discharge  of  his  trust ; 
and  the  guardian  and  his  sureties  were  re- 
sponsible for  bank  stock  coming  to  his 
hands,  or  acquired  by  him,  as  guardian,  as 
well  as  for  any  other  property.  The  bank, 
surely,  could  not  be  required  to  watch  the 
conduct  of  every  guardian,  whose  ward  held 
a  part  of  its  stock,  or  who  acquired  stock 
for  his  ward.  The  law  imposed  no 
414  *such  duty  on  the  bank,  which,  in- 
deed, it  would  be  impossible  for  it  to 
perform.  Here,  then,  was  the  legal  owner 
of  stock  coming  to  the  bank  to  make  a 
transfer  of  it :  ought  the  bank,  or  could  it, 
have  refused  to  permit  the  transfer  to  be 
made? 

It  was  insisted,  in  the  answers  of  the 
sureties  of  Fox,  that  the  bank  ought  not  to 
have  permitted  him  to  make  a  transfer  of 
the  stock  in  question,  and  was  therefore  pri- 
marily liable  to  the  real  owner,  Fox's  ward, 
1.  because  Fox's  office  of  guardian  had  been 
revoked  by  the  court  that  conferred  it,  be- 
fore the  transfer  was  made ;  and  2.  because 
the  bank  permitted  the  transfer  to  be  made 
by  Fox,  in  contempt  and  violation  of  a  re- 
straining order  of  the  county  court  of  Prince 
William,  of  August  term  1824,  served  on  the 
president  of  the  bank,  some  three  months 
before  Fox  was  permitted  to  make  the 
transfer. 

1.  As  to  the  revocation  of  Fox's  guardian- 
ship, they  said,  that  was  an  irregular, 
illegal,  ex  i>arte  proceeding,  of  which 
neither  Fox  the  guardian,  nor  Craig  who 
had  made  choice  of  him  for  his  guardian, 
nor  the  bank  had  any  notice.  The  court 
had  no  power  to  displace  the  guardian,  at 
the  instance  of  his  sureties,  but  upon  peti- 
tion filed,  and  summons  served  on  him,  to 
appear  and  give  counter  security;  1  Rev. 
Code,  ch.  108,  i  11.  Here,  there  was  no 
petition,  no  summons.  And  as  no  appeal 
lay  from  the  order  revoking  the  appoint- 
ment of  guardian,,  however  illegal  the  pro- 
ceeding might  be,  Dupuy  v.  Hardaway,  4 
Leigh  584,  the  court  had  no  alternative  but 
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to  permit  the  wrongful  proceeding  to  have 
full  effect,  or  to  hold  it  void,  as  being 
wholly  unwarranted  by  law.  But,  suppos- 
ing the  order  of  revocation  legal  and  valid, 
it  was  at  least  necessary,  in  order  to  make 
the  bank  liable  on  that  ground,  that  the 
sureties  should  have  given  it  notice  of  the 
revocation.  It  would  be  wholly  unreasona- 
ble to  hold  any  third  person,  much  more  a 
corporation    like  the    bank,    bound  to 

415  take  notice  '^of   a   proceeding  of  that 
kind  in  any  and   every   county    court 

in  the  commonwealth.  But,  they  contended, 
that,  in  the  case  of  a  guardian  acquiring 
bank  stock  or  any  other  fund  for  his  ward, 
or  receiving  it  as  part  of  his  ward's  estate, 
and  the  guardian's  appointment  being  sub- 
sequently revoked,  the  guardian  might  still 
legally  dispose  of  such  stock  or  other  funds, 
notwithstanding  the  revocatibn  of  his  office, 
accounting  to  the  ward  for  the  proceeds; 
and  for  the  property  so  acquired  or  received 
by  the  guardian  during  his  continuance  in 
office,  and  for  his  due  accounting  for  it  or 
its  value,  after  the  termination  of  his  office, 
he  and  his  sureties  in  his  guardian's  bond 
were  alone  responsible.  It  was  the  guard- 
ian's official  duty  to  deliver  the  specific 
fund,  or  to  account  for  and  pay  its  value, 
to  his  ward:  it  was  the  undertaking  of  the 
guardian's  sureties  in  his  official  bond,  that 
he  should  do  so :  it  was  the  very  purpose  of 
the  statute,  in  requiring  the  guardian's 
bond  with  surety,  to  ensure  such  accounta- 
bility. The  responsibility  of  a  guardian's 
sureties  arose  from  his  acquisition  of  the 
funds  of  the  ward  during  his  continuance 
in  and  in  virtue  of  his  office,  and  his  failure 
to  account  for  them  after  the  termination 
of  it,  whether  by  revocation,  or  by  the 
ward's  attainment  to  full  age ;  and  if  he 
wasted  them,  or  appropriated  them  to  his 
own  use,  it  was  wholly  immaterial,  whether 
this  was  done,  during  the  continuance  of 
his  office,  or  after  its  termination.  The 
sureties  could  not  shift  off  upon  third  par- 
tics,  the  obligation  they  had  incurred  for 
the  conduct  of  the  guardian,  by  procuring 
the  revocation  of  his  office. 

2.  The  bill  filed  by  Hooe  and  Dickinson 
in  the  county  court  of  Prince  William  at 
August  term  1824,  and  the  proceedings  on 
it,  could  have  no  effect  on  the  question  of 
the  bank's  liability  for  the  stock  in  ques- 
tion. For  1.  it  was  doubtful,  whether  the 
county  court  had  any  jurisdiction  in  the 
case,  since,  it  seemed,  none  of  the  defend- 
ants   resided    in  the   county.     2.  The 

416  county  court  *enjoined  Fox  from  sell- 
ing the  stock,  but  it  made  no  order  to 

enjoin  the  bank  from  permitting  the  trans- 
fer of  it:  it  was  the  clerk  who  indorsed  the 
restraining  order  as  to  the  bank,  on  the 
process  which  was  served  on  the  president. 
3.  This  was  not  a  suit  against  the  bank. 
The  bank  could  only  be  sued  by  its  corpo- 
rate name  of  *^The  president,  directors  and 
company  of  the  Bank  of  Virginia:"  this 
was  a  suit  against  the  president  and  di- 
rectors only,  not  against  the  company,  and 
no  decree  could  have  been  pronounced  in  it 
against  the  company.  In  any  suit  against 
the  corp'jration,  service  of  process  on  the 
president,  would  be  service  on  the  bank, 
because  the  president  is  an  officer  appointed 
by  law,  on  whom  such   process  against  the 


corporation  should  be  served ;  but  in  a  suit 
against  the  president  and  directors  of  the 
bank,  service  of  process  on  the  president 
was  not  service  on  the  bank,  or  indeed  on 
any  other  director,  since  it  belonged  not  to 
his  office  to  receive  service  of  such  process 
for  the  board  of  directors,  much  less  for  the 
bank.  The  service  of  this  process  on  the 
president  could,  at  the  most,  only  affect 
him.  This  process  was  nothing  more  than 
a  letter  of  the  clerk  of  the  county  court  of 
Prince  William  to  the  president  of  the  bank, 
warning  him  not  to  permit  Fox  to  transfer 
the  stock;  giving  this  warning  to  the  presi- 
dent, who  was  not  the  officer  of  the  bank 
appointed  to  superintend  transfers  of  its 
stock.  Such  warning  to  the  president  could 
certainly  nowise  affect  the  bank;  and  even 
as  to  the  president  individually,  it  would 
be  most  unreasonable  to  require  of  him, 
that,  upon  receiving  information  from  any 
quarter,  of  the  pendency  of  a  suit,  in  any 
court,  to  which  the  bank  was  no  party, 
wherein  the  right  to  stock  in  the  bank,  or 
the  right  of  the  legal  owner  to  transfer 
stock,  was  in  controversy,  he  should  inquire 
into  the  merits  of  the  controversy,  take 
notice  of  the  rights  asserted  by  the  plain- 
tiffs,   and     adopt    measures    for    securing 

them.  Any  other  individual,  receiv- 
417      ing  like    information,  *would    be    as 

much  bound  to  interpose  as  the  presi- 
dent. In  fine,  the  sureties  of  Fox  had  it  in 
their  power  to  make  the  bank,  by  its  corpo- 
rate name,  a  party  to  their  suit  in  Prince 
William,  to  obtain  an  injunction  against 
the  corporation,  to  serve  that  process  on 
the  president,  and  so  to  bind  the  corporation 
to  take  notice  of  the  equity  asserted  in  their 
bill ;  but  they  did  not  adopt  the  proper  and 
the  obvious  means  of  accomplishing  that 
object ;  and  it  was  owing  to  their  own  neg- 
ligence, that  the  bank  was  not  chargeable 
with  notice  of  their  proceedings. 

The  suit  in  Prince  William  could  not  be 
considered  as  a  lis  pendens  affecting  the 
bank,  though  no  party  to  the  suit.  The  lis 
pendens  could  only  affect  the  purchasers  of 
the  stock  there  in  controversy;  and  they 
could  be  affected  only  by  the  decree  in  the 
lis  pendens  itself.  Here  was  an  injunction 
to  restrain  Fox  from  selling  and  transfer- 
ring bank  stock,  and  pending  the  suit  in 
which  the  injunction  was  awarded,  he  sold 
and  transferred  the  stock  to  Withers,  who 
sold  it  to  Cox  and  Wilcox.  These  were  all 
pendente  lite  purchasers.  If  that  suit  had 
been  prosecuted,  instead  of  being  abandoned 
as  it  was,  and  it  had  been  decreed  that  the 
stock  was  transferred  by  Fox  without  any 
authority  to  transfer  it,  then  it  might  have 
been  a  question,  whether  the  holders  of  the 
stock  under  such  unauthorized  transfer,  or 
the  bank  which  permitted  the  transfer  to  be 
made,  should  bear  the  loss.  The  decision  of 
sir  J.  Jekyll  in  Hilyard  v.  South  Sea  Com- 
pany, 2  P.  Wms.  76,  was  a  direct  author- 
ity, that  the  purchalsers,  and  not  the  bank, 
should  bear  the  loss.  In  Ashby  v.  Black- 
well,  2  Kden  299,  in  which  a  bank  had 
permitted  a  transfer  of  stock  under  a 
forged  letter  of  attorney,  not  attested  ac- 
cording to  its  own  rules,  lord  Northing- 
ton  held,  that  the  bank,  and  not  the  fair 
purchaser,  should  make  good  the  loss  to  the- 
owner   of   the    stock    so  transferred  with- 
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out  authority;  and  in  his  opinion,  he 

418  ^expressly  disapproved   both  the  deci- 
sion and  the  reasoning  of  the  court  in 

Hildjard  v.  South  Sea  Company.  If  it  were 
necessary,  they  said,  they  thought  it  might 
be  maintained,  that,  upon  the  general  prin- 
ciple, the  decision  of  sir  J.  Jekyll  was 
right,  and  the  opinion  of  lord  Northington 
wrong.  The  decision  in  Ashby  v.  Black- 
well  was  not  in  point  to  the  present  case: 
for,  there,  the  power  of  attorney  under 
which  the  transfer  of  the  stock  was  made, 
was  not  attested  according  to  the  rules  of 
the  bank,  and  its  oflRcers  were  guilty  of 
l^ross  negligence  in  permitting  the  transfer; 
here,  the  bank  and  its  officers  were  charge- 
able with  no  neglect  whatever. 

The  decree  of  the  superiour  court  of  chan- 
cery of  Fiedericksburg  of  September  1824, 
expressly  authorized  Fox  to  sell  the  bank 
stock  of  his  ward.  If  Fox's  authority  to 
sell,  in  virtue  of  his  office  of  guardian,  were 
doubtful,  here  was  the  authority  to  sell  con- 
ferred on  him  by  a  superiour  court  of  com- 
petent jurisdiction.  The  officers  of  the  bank 
were  only  bound  to  see,  that  the  transfer 
was  made  by  a  person  having  authority  to 
sell,  and  by  consequence  to  transfer;  and  it 
was  only  for  the  purpose  of  shewing  Fox's 
authority  to  sell,  that  the  bank,  in  its  an- 
swer, referred  to  that  decree.  It  appeared, 
indeed,  that  Fox's  transfer  of  the  stock  was 
made  prior  to  the  sale  made  under  the  de- 
cree, and  that,  in  making  that  pretended 
sale,  he  wholly  disregarded  the  directions  of 
the  decree.  But  it  only  behoved  the  bank 
to  see  that  Fox  had  authority  to  sell;  if  he 
had,  he  had  of  course  a  right  to  transfer. 
Whether  the  decree  conferring  the  authority 
upon  him  was  right  or  not?  whether  the 
proceedings  in  which  the  decree  was  made, 
were  regular  or  irregular?  whether  or  no 
Fox  was  a  trustworthy  agent  to  make  the 
sale?  whether  he  pursued  or  disregarded  the 
directions  of  the  decree,  in  making  the  sale? 
these  were  matters  in  which  the  bank  had 
no  concern,  and  was  under  no  duty,  and  had 
no  right,  to  intermeddle. 

419  *Stanard,     for     the     appellee,    re- 
marked, I.  that   the   objections   made 

to  the  decree,  on  account  of  the  imperfec- 
tions in  the  pleadings,  if  well  founded, 
could  have  no  other  effect  than  to  procras- 
tinate a  decision  on  the  merits;  for,  if  the 
court  should  see  that  the  decree  was  right 
on  the  merits,  and  should  find  itself  obliged 
to  reverse  it  on  account  of  imperfection  in 
the  pleadings,  it  would  remand  the  cause, 
and  give  the  appellee  leave  and  opportunity 
to  amend  his  bill.  But  the  pleadings,  how- 
ever informal,  were  in  substance  well 
enough.  The  plaintiff  preferred  his  bill 
against  his  guardian,  the  guardian's  sure- 
ties, and  the  Bank  of  Virginia,  claiming  an 
account  of  his  whole  property,  including  his 
bank  stock,  that  came  to  the  guardian's 
bands,  without  stating  in  what  manner  the 
guardian  had  disposed  of  the  bank  stock,  but 
stating  that  the  sureties  insisted  that  the 
bank  was  primarily  liable  for  it,  and  refer- 
ring the  question  between  the  bank  and  the 
sureties  to  the  answers  of  the  sureties ;  thus 
adopting,  by  anticipation,  the  allegations 
in  the  answers  of  the  sureties  to  charge  the 
bank ;  and  giving  the  bank  notice  that  it 
was  to  look  to  those  answers  for  the  grounds 


on  which  its  liability  was  asserted.  And 
then,  the  bill  prayed  general  relief  against 
all  the  defendants;  that  is,  against  such  as 
should  be  found  chargeable.  If  the  bank 
was  chargeable  for  the  bank  stock,  it  was 
right  to  make  a  decree  against  the  bank 
for  it. 

II.  Then  on  the  merits — There  were  fifty- 
nine  shares  of  stock  of  the  Bank  of  Vir- 
ginia, which  undoubtedly  belonged  to  the 
plaintiff,  and  his  property  in  it  appeared 
on  the  books  of  the  bank ;  for  it  was  first 
transferred  to  James  Craig  his  guardian, 
and  then  by  James  Craig  as  guardian  to 
Fox  as  guardian.  The  bank  was  bound  to 
have  this  stock  forthcoming  for  the  plain- 
tiff, whom  it  knew  to  be  the  real  beneficiary 
owner,  unless  it  could  shew  some  matter  to 
exonerate  itself  from  liability;  unless  it 
could  shew,  that  a  regular  and  valid  trans- 
fer of  the  stock  had  been  made. 

420  *It  was  contended  for  the  bank,  that 
the  guardian  had  the  same  power  over 

the  bank  stock  of  his  ward,  as  an  executor 
or  administrator  had  over  stock  as  assets, 
and  that  the  bank  was  no  otherwise  respon- 
sible for  the  stock  in  this  case,  than  it  would 
be  for  stock  transferred  by  an  executor 
under  the  same  circumstances.  Let  this  be 
conceded — let  it  be  taken  as  a  case  of  trans- 
fer of  stock  made  by  an  executor :  was  the 
bank  responsible? 

He  said,  it  was  a  rule  of  equity,  that  any 
person  dealing  with  an  executor,  adminis- 
trator or  trustee,  so  as  to  shew  either  actual 
or  constructive  notice  of  mala  fides  in  the 
fiduciary,  must  take  the  property  subject  to 
the  trust.  He  was  chargeable,  not  only  if 
he  had  actual  notice,  but  if  he  had  strong 
ground  of  suspicion,  of  a  misapplication 
intended  by  the  trustee:  it  was  not  neces- 
sary to  bring  home  to  him  express  knowl- 
edge of  the  fraud  of  the  trustee;  it  was 
enough  if  he  had  knowledge  of  such  facts 
as  would  charge  him  with  constructive  no- 
tice of  it.  Thus,  in  Graff  v.  Castleman,  v*> 
Rand.  195,  the  party  dealing  with  a  trustee, 
was  held  bound  to  look  into  title  papers, 
and  was  charged  with  constructive  notice 
of  that  which  they  would  have  informed 
him  of.  Upon  the  principle  of  that  case,  a 
purchaser  of  this  stock,  buying  it  from  the 
guardian  under  the  circumstances  in  which 
the  bank  permitted  the  transfer  of  it,  would 
have  had  no  colour  of  defence  against  the 
claim  of  the  ward.  Suppose,  instead  of 
the  bank  stock,  the  guardian  had  sold  his 
ward's  slaves;  that,  previous  to  the  sale, 
the  guardian's  sureties  had  obtained  an  in- 
junction to  inhibit  him  from  selling  them ; 
and  that  the  purchaser,  though  not  a  party 
to  that  suit,  had  actual  notice  of  the  proceed- 
ing, and  yet  purchased ;  in  such  a  case,  the 
purchaser's  liability  to  the  ward,  and  to  the 
guardian's  sureties,  could  not  have  been 
questioned.  The  difference  between  the  case 
supposed  and  the  case  at  bar,  was,  in  point 
of  fact,  that  the  bank,  and  not  the  pur- 
chaser, was  charged  with  notice ;  and, 

421  in  point  of  *law,  that  the  bank  being 
a  necessary  agent   in  the  transfer  of 

stock,  the  law  imposed  on  this  agent,  not 
upon  the  purchaser,  the  duty  of  seeing  that 
the  transfer  was  regularly  made  and  with 
due  authority.  The  agency,  and  by  conse- 
quence the  responsibility,  of  the  bank,  was 
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interposed  between  the  guardian  and  tlie 
purchaser  of  the  stock,  and  that  intermedi- 
ate responsibiltj  of  the  bank  must  be  first 
resorted  to.  He  said,  a  purchaser  of  bank 
stock  never  knew,  or  inquired,  whether  the 
vendor  had  title  to  it:  the  vendor  shewed 
the  certificate  of  the  stock ;  the  vendee  took 
the  certificate,  with  a  letter  of  attorney  for 
making  the  transfer,  and  paid  his  money ; 
he  bought,  in  fact,  the  obligation  of  the 
bank  to  give  him  the  stock ;  the  bank  was 
bound  to  look  to  the  right  of  the  vendor  to 
make  the  transfer ;  and  if  he  had  no  right 
to  make  the  transfer,  and  yet  the  bank  per- 
mitted him  to  make  it,  the  bank,  not  the 
purchaser,  was  accountable  to  the  real  owner 
of  the  stock.  The  purchaser  trusted  the 
bank,  and  paid  his  money  upon  the  faith 
that  it  would  not  permit  the  transfer  to  be 
made  without  due  authority ;  and  whether 
the  bank  should  be  right  or  wrong  in  per- 
mitting the  transfer,  was  no  concern  of  his. 
So,  if  one  having  no  funds  at  the  bank, 
drew  a  check  on  it,  and  the  bank  paid  it, 
the  bank,  not  the  drawee,  must  bear  the 
loss.  So,  upon  the  same  principle,  in 
Ashby  V.  Blackwell,  where  a  bank  permitted 
a  transfer  of  stock  under  a  forged  letter  of 
attorney,  the  purchaser  held  the  stock  trans- 
ferred to  him,  and  the  bank  was  held  respon- 
sible for  the  stock  to  the  true  owner.  And 
he  insisted,  that  the  broad  general  principle 
affirmed  by  lord  Northington,  in  that  case, 
was  correct. 

Taking  these  as  the  principles  on  which 
the  question  was  to  be  decided,  he  proceeded 
to  examine  the  circumstances  of  the  case. 
The  stock  stood  in  the  name  of  Fox  guard- 
ian of  Craig,    having   been    transferred    to 

him  by  a  former  guardian,  in  whose 
422      name  as  guardian  *it  had  previously 

stood :  the  bank,  therefore,  knew,  that 
the  ward  was  the  real  owner  of  the  stock, 
and  that  it  was  not  an  acquisition  which 
Fox  had  made.  In  this  state  of  things. 
Fox's  sureties  preferred  their  bill  to  the 
county  court  by  which  Fox  had  been  ap- 
pointed guardian,  representing  the  danger 
of  his  malversation  in  respect  of  this  stock, 
and  the  measures  they  had  taken  to  get 
counter  security,  and  praying  that  he  might 
be  enjoined  from  selling  the  stock;  and  the 
injunction  was  awarded.  The  bill  was  im- 
mediately amended,  and  the  president  and 
directors  of  the  bank  were  made  parties: 
true,  there  was  no  injunction  awarded  by 
the  court,  to  restrain  the  bank  from  per- 
mitting Fox  to  transfer  the  stock ;  but  there 
had  been  an  injunction  awarded  on  the 
original  bill,  to  restrain  Fox  from  trans- 
ferring. The  process  in  that  suit  was  im- 
mediately served  on  the  president.  It  was 
admitted,  that  but  for  the  misnomer  of  the 
corporation,  the  bank  would  have  been 
bound  by  this  process  to  abide  the  decree  of 
the  court  in  the  cause.  If  by  reason  of  this 
misnomer,  no  decree  could  have  been  made 
against  the  bank  in  the  cause,  yet  it  was 
a  mere  misnomer,  and  the  process  gave  the 
president  of  the  bank  precisely  the  same 
information  as  if  it  had  been  against  the 
bank  by  its  corporate  name.  The  president, 
then,  had  actual  notice  of  the  proceeding; 
he  was  thus  chargeable  with  notice  of  all 
the  equity  asserted  by  Fox's  sureties  in 
their  bill,  and  of  the  injunction  to  prevent 


Fox  from  transferring  the  stock.  And  the 
bank,  too,  had  notice  of  all  this,  in  the  only 
way  in  which  notice  could  be  given  to  it ; 
namely,  by  the  notice  given  to  its  chief 
acting  officer.  If  the  court  should  bold, 
that  such  notice  as  this,  of  such  a  proceed- 
ing, given  to  the  president  of  the  bank,  was 
no  noticeto  the  bank  itself;  much  more,  that 
it  did  not  so  charge  the  bank  with  the  duty 
of  inquiring  into  and  informing  itself  of 
the  nature  and  purpose  of  the  proceeding, 
as  to   amount    to  constructive    notice 

423  thereof  to  the  bank ;  the  court  •must 
go  the  length  of  holding,  that  no  no- 
tice of  the  kind,  could  be  given  to  the  bank, 
but  by  a  suit  against  it ;  for  it  was  impos- 
sible to  give  actual  notice  to  the  corpora- 
tion ;  that  is,  to  the  whole  company.  Notice 
to  the  president  and  directors,  to  the  cashier 
and  transfer  clerk,  to  every  officer  of  the 
bank,  would  be  equally  unavailing.  Ac- 
cordingly, the  argument  of  the  appellants* 
counsel  went  this  length.  The  incon- 
venience and  mischief  of  such  a  doctrine, 
in  practice,  was  obvious  and  incalculable. 
Whoever  should  wish  to  stop  the  payment 
at  bank,  of  a  check  or  note  purloined  from 
the  mail,  must  resort  to  a  court  of  chancery 
for  an  injunction,  else  the  bank  would  be 
warranted  in  paying  the  money  to  the  thief: 
a  cestui  que  trust,  informed  of  the  design 
of  the  trustee  to  embezzle  the  trust  money 
in  bank,  must  resort  to  a  court  of  chancery 
for  an  injunction,  otherwise,  the  bank 
would  be  justified  in  aiding  the  trustee  to 
perpetrate  the  fraud :  and  if  for  want  of 
time,  as  might  often  happen,  judicial  in- 
terposition could  not  be  had,  the  money 
might  be  taken  from  the  real  owner  before 
his  eyes,  and  appropriated  to  the  thief  or 
the  swindler.  He  concluded,  that  the  bank 
had  actual,  or,  at  the  least,  such  con- 
structive notice  as  would  bind  it,  of  the  bill 
filed  by  Fox's  sureties  to  restrain  him  from 
transferring,  and  in  effect  embezzling,  the 
stock  of  his  ward ;  notice  of  the  injunction 
to  restrain  Fox  from  transferring ;  notice  of 
all  the  allegations  of  the  bill ;  notice  of  the 
rules  against  Fox  for  counter  security, 
which  ended  in  the  revocation  of  his  ap- 
pointment of  guardian ;  and  notice  of  that 
revocation  too,  since  the  bank  was  bound 
to  inform  itself  of  the  result  of  the  proceed- 
ings upon  the  rule. 

The  bank  exhibited  the  decree  of  the  su- 
periour  court  of  chancery  of  Fredericks- 
burg, of  September  1824,  directing  Fox  to 
sell  the  bank  stock  of  his  ward,  and  relied 
on  that  decree,  a  copy  of  which  was  filed  in 
the  bank,  as  a  warrant  and  protection 

424  to    the    bank   for  permitting  *Fox  to 
transfer  the  stock.     Yet  the  bank  was 

not  a  party  to  the  suit  in  which  that  decree 
was  made ;  and  in  relying  on  that  decree 
for  its  protection,  it  affirmed  its  duty  to  take 
notice  of  that  proceeding,  which,  according 
to  the  argument  of  its  counsel  here,  it  was 
nowise  bound  to  take  notice  of.  If  the 
bank  had  really  permitted  the  transfer  of 
the  stock  to  be  made  by  Fox,  in  obedience 
to  that  decree,  it  would  have  been  bound  to 
see,  that  Fox's  sureties  were  parties  to  the 
suit  in  which  the  decree  was  made;  for  it 
was  bound  to  know  the  law ;  bound  to  know, 
that  Fox  must  have  given  sureties  for  bis 
guardianship,    and  that  those  sureties  were 
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interested,  and  indeed  principally  inter- 
ested, in  the  preservation  of  the  fund.  The 
decree  gave  the  bank  notice,  that  Fox  dis- 
claimed a  right  to  sell  the  bank  stock  of 
his  ward,  in  virtue  of  his  general  authority 
as  guardian,  and  that  he  claimed  the  au- 
thority to  sell  only  from  the  decree  of  the 
chancellor.  The  bank,  therefore,  was  bound 
to  see,  that  Fox,  in  making  the  sale,  had 
conformed  with  the  directions  of  the  decree, 
in  all  essential  particulars,  before  it  per- 
mitted him  to  transfer  the  stock.  Fox  dis- 
regarded them  all;  and  it  is  obvious,  in 
fact,  that  he  made  no  real  sale,  under  the 
decree ;  that  the  sale  he  did  make  under  it, 
was  nominal  and  pretended,  and  a  mere 
cover  for  the  fraud  he  meditated.  The  de- 
cree gave  Fox  no  power  to  transfer  the 
stock ;  it  only  directed  him  to  sell  it,  in 
manner  and  upon  terms  therein  prescribed, 
and  to  report  the  sale  to  the  court.  And  so 
far  from  the  bank  permitting  the  transfer 
in  obedience  to  the  decree,  and  in  conse- 
quence of  Fox's  sale  under  it,  the  transfer 
of  twenty  shares  was  actually  made  to 
Withers,  two  days  before  the  pretended  sale 
under  the  decree  was  made.  He  concluded, 
therefore,  that  the  bank  could  derive  no 
protection  from  that  decree.  And  he  argued, 
that,  in  truth,  the  decree  only  afforded  an 
additional  reason  for  holding  the  bank  lia- 
ble to  the  plaintiff  for  his  stock ;  since 
425  it  apprised  the  bank,  *that  Fox  was 
now  acting  under  the  authority  of  the 
chancellor,  and  was  bound  to  conform  with 
his  directions. 

As  to  the  measure  of  relief,  he  said,  that 
supposing  the  decree  right  in  holding  the 
bank  liable  to  the  plaintiff  on  account  of 
the  bank  stock,  the  principles  on  which  its 
liability  depended,  plainly  required,  that 
the  bank  should  replace  the  stock,  or  pay 
its  present  value,  and  the  dividends  accrued 
on  it  since  the  date  of  the  unauthorized 
transfer. 

CARR,  J.,  after  stating  the  substance  of 
the  pleadings  very  succinctly  yet  fully,  said 
— The  original  bill  shews  no  case  whatever 
against  the  bank ;  and  I  hold  it  most  clear, 
that  the  bank  might  have  demurred  gener- 
ally to  that  bill.  It  is  true,  there  is  a 
prayer  for  general  relief;  but  that  prayer, 
broad  as  it  is,  can  justify  no  other  relief 
than  such  as  the  case  made  calls  for.  Here 
there  is  no  case  made.  It  was  said,  in  the 
argument,  that  the  plaintiff,  by  stating  in 
his  bill,  that  .the  sureties  alleged  that  the 
bank  was  liable  for  the  stock,  made  their 
answers  a  part  of  his  bill,  by  adoption;  and 
thus  made  a  case  charging  the  bank.  This 
proposition  is  wholly  new  to  me,  and,  as  I 
think,  at  variance  with  the  best  settled 
rules  of  practice.  The  answers  of  the  sure- 
ties were  filed  long  after  the  bill,  and  in 
the  bill,  the  plaintiff  states,  that  he  did  not 
understand  the  ground  on  which  the  sure- 
ties contended  for  the  liability  of  the  bank. 
He  does  not  call  on  them  to  state  that 
ground;  he  makes  no  reference  to  it  as 
forming  a  part  of  his  case ;  but,  on  the  con- 
trary, seems  to  repudiate  it,  by  asserting 
that  he  holds  the  sureties  immediately  lia- 
ble for  the  stock,  and  praying  specific  relief 
against  them,  according  to  the  case  made, 
and  making  no  case  and  asking  no  relief  of 
any    kind   against   the  bank.     But  suppose 


the  plaintiff  had   meant   to  refer  to  the  an- 
swers as  a  part  of  his  case,   could  he, 

426  in    this   way,    have    made  *them  so? 
Not  by  any  rule  of   practice  known  to 

me.  We  know,  that  the  answer  of  one  de- 
fendant can  neither  be  read  for  nor  against, 
nor  in  any  way  affect,  any  other  defendant. 
They  are  entirely  distinct  and  unconnected ; 
especially  in  a  case  like  this,  where  the 
sureties  and  the  bank  have  opposing  inter- 
ests, each  striving  to  avoid  a  loss,  which 
must  fall  upon  the  one  or  the  other.  In 
proof  of  the  rule  that  the  answer  of  one  de- 
fendant, can  in  no  way  affect  another,  I  may 
refer  to  the  practice  so  well  known,  of  one 
defendant  getting  an  order  of  court  to  take 
the  deposition  of  another,  to  any  point 
where  he  is  not  interested.  The  answers, 
then,  of  the  sureties,  and  all  the  issues 
made  by  them,  and  all  the  documents  and 
evidence  in  support  of  those  issues,  are  to 
be  thrown  entirely  out  of  view,  in  deciding 
the  questions  between  the  plaintiff  and  the 
bank. 

I  have  said  the  bank  might  have  demurred 
to  the  original  bill.  But  it  did  not;  it  an- 
swered, stating  simply,  the  number  of 
shares  which  had  stood  on  its  books  in  the 
name  of  James  Craig,  guardian  of  the 
plaintiff ;  the  succession  of  Fox  to  the  office 
of  guardian ;  the  transfer  of  the  stock  to 
him;  his  transfer  to  Withers;  and  the  legal 
right  which  he  had  thus  to  dispose  of  it, 
with  the  obligation  of  the  bank  to  suffer  the 
transfer.  The  amended  bill  charged,  that 
Craig  had  never  executed  the  power  of  attor- 
ney authorizing  the  transfer  of  the  stock  to 
Fox.  The  bank  answered  that  he  had.  To 
the  two  answers,  there  were  replications. 
And  these  made  the  sole  issues  between  the 
parties.  The  execution  by  Craig  of  the 
power  of  attorney  to  Dandridge  to  transfer 
the  stock  to  Fox,  is  clearly  established. 
The  power  and  legal  title  of  Fox  to  dispose 
of  the  stock,  is  proved  by  many  cases :  it 
is  not  worth  while  to  cite  them.  The  actual 
transfer  to  Withers,  is  proved  by  the  bank 
officers.  Thus,  the  matters  of  fact  and  law 
in  issue  between  the  plaintiff  and  the  bank, 
are  all  in  favour  of  the  latter. 

427  *A     good    deal    of    argument    was 
founded   on    the    proceedings    in    the 

county  court  of  Prince  William;  the  bill 
filed  by  the  sureties  against  Fox  &c.  and 
the  process  thereon  said  to  be  served  on 
the  president  of  the  bank;  the  summons  of 
Fox  to  give  counter  security;  and  the  revo- 
cation of  his  guardianship.  The  answer  to 
all  this  is,  that  it  forms  no  part  of  the  case 
between  the  plaintiff  and  the  bank.  The 
bill  charges  no  such  facts,  refers  to  no  such 
records.  The  bank  therefore  could  neither 
deny  them  by  answer,  nor  take  evidence  to 
disprove  them ;  and  it  would  be  contrary  to 
law,  reason  and  practice,  to  allow  them  the 
least  influence,  as  against  the  bank.  They 
come  out  in  the  answers  of  the  other  de- 
fendants, and  may  be  duly  weighed  there. 
If  the  plaintiff  had  chosen  to  amend  his  bill 
and  allege  these  matters,  the  bank  must 
have  made  defence  against  them ;  and  then 
we  must  have  considered  their  influence. 
Or  the  sureties  might,  perhaps,  have  filed 
a  cross  bill  and  thus  have  brought  them  to 
bear  against  the  bank.  But  in  the  present 
aspect  of  the  case,  they  make  no  part  of  it. 
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My  own  opinion  is,  that  if  they  did,  they 
would  not  justify  any  decree  against  the 
bank. 

I  think  the  decree  should  be  reversed,  and 
the  bill  dismissed  as  to  the  bank ;  and  either 
a  decree  entered  here  against  the  last  set  of 
sureties  of  Fox,  or  the  cause  sent  back  to  be 
further  proceeded  in.  Perhaps,  the  last 
may  be  best;  but  in  this  I  shall  not  differ 
with  my  brethren. 

BROCKENBROUGH  and  CABELL,  J., 
expressed  their  entire  concurrence. 

BROOKE,  J.  I  also  concur  in  the  opin- 
ion, that  the  decree  must  be  reversed.  But 
I  desire  it  may  be  understood,  that  I  do  not 
mean  to  express  any  opinion  as  to  the  effect 
of  the  proceedings  in  the  injunction  cause 
in  the  county  court  of  Prince  William, 

428  if  those  proceedings  *had    been  regu- 
larly pleaded  and   exhibited  as  a  part 

of  the  case,  so  that  the  court  could  judicially 
take  notice  of  them,  and  decide  on  the  effect 
they  ought  to  have, 

TUCKER,  P.  It  is  not  alleged,  in  this 
case,  that  there  has  been  any  mala  fides  on 
the  part  of  the  bank;  but  it  has  been  re- 
garded as  accountable  for  the  value  of  the 
fifty-nine  shares  of  stock,  the  assignment 
of  which  is  alleged  to  have  been  improperly 
permitted  by  the  president  and  directors, 
on  their  transfer  book.  Its  liability,  then, 
is  stricti  juris.  It  has  received  no  profit ; 
it  has  made  no  advantage;  it  has  committed 
no  wilful  wrong.  Its  fault,  if  any,  has  been 
careless  in  attention  in  one  of  its  officers, 
to  a  warning  not  to  permit  the  transfer. 
From  this  inattention,  the  appellee,  or  the 
sureties  of  his  guardian,  have  been  supposed 
to  have  sustained  injury,  and  for  that  in- 
jury compensation  is  sought.  Thus  cir- 
cumstanced, the  bank  has  a  right  to  demand, 
that  the  strictness  of  law  which  is  to  render 
it  responsible,  should  be  equally  enforced  in 
relation  to  its  adversary,  and  unless  he  can 
bring  himself  within  its  requisitions,  the 
bank  must  be  exculpated. 

It  is  conceded  also,  that,  as  a  general 
rule,  a  guardian  has  power  to  dispose  of  the 
personal  estate  of  his  ward,  and  though  per- 
sonally responsible  for  so  doing,  the  vendee 
to  whom  he  sells,  is  not  responsible,  if  he 
has  dealt  fairly  and  justly,  and  without 
notice  of  any  fraudulent  intent.  Field  v. 
Schicffelin,  7  Johns.  Ch.  Rep.  150.  Indeed, 
it  is  often  the  duty  of  the  guardian  to  sell, 
and  he  will  be  responsible  for  permitting 
what  is  liable  to  destruction  to  waste  upon 
his  hands.  3  Salk.  177.  This  authority 
abundantly  proves,  not  only  the  right  to 
sell,  but  a  discretion  in  the  guardian,  when 
to  make  a  sale,  though  he  may  render  him- 
self indeed,  responsible  for  its  improper 
or  injudicious  exercise. 

With  these  preliminaries,  let  us  proceed  to 
the  inquiry,    whether  the   bank  is  re- 

429  sponsible.      And    here    we    *may    at 
once,  I  think,  disembarrass   the   case 

of  all  that  concerns  the  bill  filed  by  James 
Craig  as  next  friend  of  the  infant  Lewis 
Craig,  which  terminated  in  a  decree  for  the 
sale  of  the  stock.  For  unless  it  can  be 
shewn,  that  an  act  can  be  justified  by  mat- 
ter ex  post  facto,  or  that  the  motive  for  the 
action  of  the  bank  could  be  subsequent  to 
that  action,  the  decree  of  September  1824 
cannot  be  invoked  for   its  protection ;  since 


some  of  the  shares  were  sold  and  transferred 
to  Withers,  before  the  sale  under  the  decree, 
and  the  residue  were  not  conveyed  to  the 
purchaser  at  the  sale,  or  in  pursuance  of 
the  requisitions  of  the  order.  If,  therefore, 
the  transfer  be  justifiable,  it  must  be  on 
other  grounds. 

In  approaching  this  subject,  it  behooves 
us  first  to  consider,  in  what  light  is  the 
bank  to  be  regarded  in  the  transfer  of 
stock?  It  is  provided,  by  the  act  of  incor- 
poration, that  the  stock  '*shall  be  assignable 
and  transferrable,  according  to  such  rules 
and  regulations,  as  shall  be  prescribed  by 
the  laws  and  ordinances  of  the  bank;''  and, 
accordingly,  certain  regulations  have  been 
adopted,  by  which  the  seller,  either  in  per- 
son or  by  attorney,  makes  an  actual  assign- 
ment on  the  transfer  book  of  the  bank,  in 
the  presence  of  some  one  of  its  officers. 
Those  regulations  are  designed  to  insure 
regularity  in  this  important  branch  of  its 
business;  to  ascertain,  beyond  question,  to 
whom  dividends  are  to  be  payable ;  to  pre- 
vent the  possibility,  as  far  as  may  be,  of 
contending  claims  for  the  same  stock ;  and 
thus  to  secure  the  bank  against  the  danger 
of  paying  to  the  wrong  person.  The  bank 
has  no  agency  in  the  transaction,  except  to 
open  its  books  to  an  assignment  upon  the 
face  of  them,  to  take  in  the  old  scrip,  and 
to  issue  to  the  purchaser  a  new  certificate 
of  his  title  to  so  many  shares  of  stock.  It 
has  no  right  to  interfere  further,  than  to 
see,  that  the  rules  of  the  bank  are  complied 
with ;  for  the  right  of  a  party  to  assign, 
is  independent  of  the  bank,  and  can  only 
be  restricted  or  trammelled  so  far  as 
430  the  regulations,  *made  under  the  above 
cited  clause  of  the  charter,  have  the 
effect  of  limiting  and  controlling  the  mode 
of  exercising  the  right.  The  bank  can  im- 
pose upon  one  man  no  greater  restriction 
than  on  another,  nor,  by  the  exertion  of  an 
arbitrary  will,  extend,  for  a  particular  oc- 
casion, those  rules,  whose  validity  and  use 
consist  in  their  generality,  as  laws  of  the 
corporation. 

How  stands  the  purchaser  of  the  stock? 
Like  the  jpurchaser  of  any  other  article.  He 
confides  in  the  title  of  the  person  from 
whom  he  buys,  and  his  vendor  is  bound  to 
the  warranty  of  that  title.  Medina  v. 
Stoughton,  1  Salk.  210;  3  T.  R.  57.  Does 
he  purchase  at  private  sale?  Then  he  em- 
phatically looks  to  his  vendor.  Does  be 
purchase  at  public  sale?  The  principle 
caveat  emptor  strictly  applies.  Does  be 
purchase,  as  is  most  usual,  through  a 
broker?  There  the  broker  is  his  agent  as 
well  as  the  agent  of  the  seller.  If  the  broker 
is  defrauded,  the  seller  is  responsible ;  if 
he  joins  in  the  fraud,  he  is  answerable  him- 
self. In  short,  in  the  whole  transaction, 
the  purchaser,  either  by  himself  or  his 
agent,  is  the  party  concerned  with  the 
seller.  The  bank  is  but  the  passive  instnt- 
ment  of  their  will,  so  long  as  they  conform 
to  the  established  regulations.  If,  indeed, 
either  party  varies  from  them  to  the  preju- 
dice of  the  other,  and  with  the  connivance 
of  the  bank,  there  might  be  plausible  rea- 
son for  holding  it  ultimately  liable.  But  so 
long  as  the  officer  of  the  bank  pursues  the 
law,  so  long  is  the  bank  within  the  pale  of 
its  protection. 


446 


6  LEIGH 


Ths  Bank  op  Virginia  v,  Craig. 


431-433 


The  reasonableness  of  these  principles 
cannot,  I  think,  be  denied.  The  rules  and 
regulations  on  the  subject  of  transfers,  were 
made,  principally,  for  the  security  of  the 
company  and  its  stockholders.  They  were 
not  intended  to  throw  upon  the  company, 
that  care  and  caution,  which  both  reason 
and  law  require  of  the  purchaser.  The  bank 
was  not  bound  to  see  that  transfers  were 
regularly  made,  and  was  not  bound  to  make 
any  other  rules  and  regulations  than  it 
thought  proper.     Of  course,  it  was  not 

431  *bound   to  make  such  as  would  throw 
upon    itself   the  responsibility  which 

otherwise  would  rest  upon  the  purchaser.  It 
has  not  done  so.  It  is  bound,  indeed,  to  the 
stockholder,  if,  without  his  default,  it  per- 
mits his  stock  to  be  assigned  over  and  irre- 
coverably lost  to  him.  But  to  the  purchaser 
of  the  stock,  I  hold  it  not  bound,  even 
though  it  be  transferred  under  a  forged 
power  of  attorney.  For  the  purchaser  takes 
upon  himself  to  dispense  with  the  transfer 
in  person.  He  or  his  broker  assents  to  take 
a  transfer  under  a  power.  They  know  from 
whom  they  buy.  They  have  the  means  of 
ascertaining  the  fairness  of  the  power. 
The  bank  has  not.  The  sale  of  the  stock 
may  have  taken  place  between  parties  resi- 
dent abroad, — in  other  states,— or  in  dis- 
tant countries,  beyond  the  Atlantic.  It  is 
in  such  cases,  that  the  transfer  by  a  power 
is  most  wanted.  How  is  the  bank  to  be 
held  responsible  for  the  genuineness  of  a 
power  executed  under  such  circumstances? 
Why  should  it  be  so  held  liable,  instead  of 
the  purchaser,  who  being  upon  the  spot, 
receiving  the  power,  and  the  scrip,  from 
the  hands  of  his  vendor,  must  have  the 
means  of  ascertaining  whether  it  be  valid 
or  not?  If,  therefore,  it  were  necessary  to 
decide  between  the  two  cases  which  stand 
in  collision  in  the  english  books  upon  this 
subject,  I  should  not  hesitate  to  side  with 
sir  Joseph  Jekyll  against  lord  Northington ; 
though  there  were,  it  must  be  confessed, 
some  grounds  in  the  case  of  Ashby  v.  Black- 
well,  for  the  opinion  of  the  latter,  arising 
out  of  the  breach  of  its  own  rules  by  the 
corporation.  Nor  do  I  think  the  analogy  of 
the  case  of  a  check  either  apposite  or  con- 
clusive. In  the  case  of  a  check,  the  cashier 
is  called  upon  to  pay  away  the  funds  of 
the  bank.  If  the  drawer  has  no  funds  there, 
it  is  the  folly  of  the  bank's  officer  to  pay  it; 
whereas  the  payee  is  in  no  default,  and 
therefore  he  should  not  be  bound  to  refund, 
since  it  would  be  hard  to  turn  him  round  to 
the  drawer,  who  may  no  longer  be  solvent. 
But,  if    a    check    be    forged    and    be 

432  *paid,    though    the    payment    is    not 
good   against    the   supposed    drawer, 

can  it  be  doubted,  that  the  payee  who  has 
presented  and  cashed  a  forged  check,  would 
be  compelled  to  refund?  Now,  I  take  him 
to  t>e  in  the  situation  of  the  purchaser  of 
stock  under  a  forged  power,  and  not  more 
responsible  to  refund  his  id  gotten  gains 
than  the  latter. 

In  the  case  before  us,  however,  there  is 
no  difficulty  as  to  the  power  of  attorney. 
The  due  execution  of  the  power  from  James 
Craig,  has  been  sufficiently  established,  and 
that  of  Fox  has  not  been  in  the  slightest 
degree  controverted.  So  that,  in  truth,  the 
case  may  be  considered  as  if  Fox  had  gone 


in  person  to  the  bank,  and  had  demanded 
to  make  the  transfers  on  the  transfer  book, 
to  the  vendee  of  the  stock.  Had  he  done 
so,  could  the  officers  of  the  bank  have  re- 
fused to  permit  it?  If  they  could,  it  must 
have  been,  either  because  the  stock  belonged 
to  the  ward,  and  could  not  be  transferred  by 
the  guardian,  which  is  in  the  teeth  of  the 
law  as  admitted,  and  as  established  by  the 
cases  cited,  and  in  opposition  to  the  fact, 
that  the  stock  stood  in  his  name,  and  was 
legally  his,  and  could  not  even  pass  to  the 
ward  without  his  transfer ;  or  it  must  have 
been,  because  the  officers  of  the  bank  sup- 
posed a  fraud  was  intended  upon  the  ward, 
to  which  they  were  unwilling  to  be  acces- 
sary. But  to  concede  to  the  bank  the  power 
of  permitting,  or  refusing,  the  exercise  of 
his  legal  power  by  a  guardian,  would  in- 
deed be  of  serious  consequence.  It  would 
annihilate  the  admitted  power  of  the 
guardian  over  his  ward's  estate;  it  would 
arrest  the  discharge  of  his  duties,  and  vest 
the  inquiry  into  his  conduct,  in  the  officers 
of  the  corporation,  instead  of  the  courts  of 
justice;  or  drive  him  to  his  mandamus  or 
other  process  against  the  bank,  to  compel 
its  assent  to  a  transfer.  This  would  be 
most  inconvenient  and  pernicious.  The 
bank    has   nothing  to  do  with  those  official 

trusts.     If  the  guardian   defrauds  his 
433      ward,    his  ^sureties   are   responsible; 

if  the  purchaser  combines  in  the  fraud, 
he  too  is  chargeable;  but  the  bank  cannot 
interfere  and  arrest  the  transfer  of  its  stock 
by  the  legal  holder  of  the  scrip,  upon  such 
pretences.  It  would  trammel  and  embarrass 
such  transactions,  so  as  to  impede  materially 
that  transferrable  character,  which  is  one  , 
of  the  most  valuable  attributes  of  stock. 

Is  there,  then  it  may  be  asked,  no  case  in 
which  the  bank  can  be  justified  in  arrest- 
ing the  transfer  of  stock?  Assuredly  there 
are  such  cases ;  as  if  a  power  of  attorney, 
or  the  scrip  were  known  to  the  officer  to  be 
forged,  the  officer  would  be  justified  in  re- 
-^using  to  permit  the  transfer.  So  too,  it 
may  be  arrested  by  a  restraining  order  or 
injunction,  made  by  a  court  of  competent 
jurisdiction,  at  the  instance  of  a  party  in- 
terested. But  I  do  not  think,  that  mere 
knowledge  of  facts  by  the  president,  or  any 
one  or  more  directors,  in  their  individual 
characters,  would  make  the  bank  responsi- 
ble, even  though  such  facts  would  be  a 
sufficient  foundation  for  a  restraining 
order.  Whether  an  express  notice  in  writ- 
ing to  them,  as  a  corporate  body,  would 
suffice,  I  am  not  now  called  upon  to  decide. 
When  the  question  is  presented,  it  will 
merit  consideration,  to  what  officer  of  the 
bank  such  notice  should  be  given;  for 
though  process  must  be  served  on  the  pres- 
ident, I  apprehend  notice  is  to  be  given  to 
that  officer  within  whose  appropriate  sphere 
the  transaction  falls.  Thus,  if  one  desire 
to  stop  the  payment  of  a  check,  he  must 
go  to  the  cashier  and  not  to  the  president; 
and  if  he  wish  to  arrest  the  transfer  of 
stock,  he  must  go  to  the  transfer  clerk  and 
not  to  the  book  keeper.  The  president, 
cashier  and  clerks,  are  all  officers,  and  all, 
I  presume,  have  their  various  distinct  duties 
and  departments;  and  though  the  president 
may  have  a  superintending  power  over  the 
whole,  yet  it  would  be  inconvenient  unnec- 
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essarilj  to  throw  upon  him  the  duty  of  at- 
tending     to      what      belongs      to    others. 
The  party,   therefore,    who  desires  to 

434  *arrest   the  proceeding,    should  apply 
to  the    proper  officer,    whom  it  is  his 

business  to  know  or  to  iind  out.  It  also 
merits  consideration,  what  is  to  be  the 
course  of  the  bank  upon  receiving  such 
express  notice  of  a  contest  about  the  stock? 
Must  it  lie  still, — refusing  to  permit  a 
transfer  to  one,  or  to  pay  dividends  to  an- 
other? or  must  it  file  a  bill  of  inter- 
pleader to  settle  the  contest?  Is  it  most 
reasonable  to  require  the  party  who  wishes 
the  restraint,  to  institute  his  proceedings, 
and  procure  a  restraining  order,  which  the 
bank  must  obey,  or,  to  compel  the  bank  to 
exhibit  its  bill  of  interpleader  for  the 
purpose  of  settling  a  controversy  in  which 
it  has  no  interest?  The  statement  of  the 
question  furnishes,  I  think,  its   own  reply. 

Be  this  however  as  it  may,  it  may  safely 
be  affirmed,,  that  a  company  (whose  presi- 
dent and  directors  can  only  bind  it  by  a 
majority  of  their  votes,  and  whose  presi- 
dent cannot  bind  it  alone)  can  never  be 
subjected  to  loss  by  reason  of  his  unofficial 
knowledge  of  the  transactions  of  the  hold- 
ers of  stock.  The  mischiefs  of  such  a  doc- 
trine would  be  incalculable;  while,  on  the 
other  hand,  a  few  are  to  be  apprehended, 
from  requiring  the  party,  who  would  arrest 
a  transfer,  or  charge  the  holder  with  a 
trust,  to  assert  his  remedy  in  the  courts, 
by  asking  a  restraining  order. 

We  come,  then,  to  inquire,  whether  there 
was  a  restraining  order  in  this  case?  To 
this  question  the  answer  must  be  in  the 
.  negative.  There  was  indeed  an  order  in- 
joining  Fox  from  selling,  but  there  was  no 
order  restraining  the  bank  from  permitting 
the  transfer.  The  indorsement  of  the  clerk 
was  his  own  act  merely.  And  even  if  it 
had  been  the  act  of  the  court,  it  would  have 
been  invalid,  as  the  company  were  not 
parties.  However  technical  this  may  seem, 
yet  the  defence  is  not  unreasonable,  in  a 
case  where  it  is  attempted  to  charge  the 
stockholders  with  heavy  damages  for  the 
mistake  or  carelessness  of  one  of  their 

435  officers.  It  is  *certainly  a  legal 
defence.  And  moreover,  though  mis- 
nomer of  a  corporation  is  only  matter  of 
abatement,  where  it  is  plaintiff,  1  Bos.  & 
Pull.  40;  2  Stark.  Kv.  part  4,  pp.  424,  425, 
yet  where  it  is  defendant,  I  take  it  to  be 
matter  in  bar;  for  the  judgment  can  never 
be  rendered  against  the  company,  so  as  to 
justify  an  execution  against  it.  Thus,  in 
the  suit  in  Prince  William  county  court, 
where  the  process  issued  against  the  presi- 
dent and  directors  of  the  Bank  of  Virginia, 
although  the  case  now  stands  on  a  condi- 
tional decree  against  the  bank,  it  cannot,  I 
apprehend,  be  made  final  by  a  decree 
against  the  company,  which  was  not  named 
in  the  process.  There  has  not,  then,  been 
a  restraining  order  against  the  president, 
directors  and  company  of  the  Bank  of  Vir- 
ginia. 

As  to  the  liability  of  the  bank  on  the 
principle  of  a  lis  pendens  that  is  in  this 
case,  wholly  inadmissible.  That  doctrine 
effects  the  purchaser  pendente  lite  of  the 
corpus  or  subject  of  the  suit.  But  the 
bank  here  is  no  purchaser.     It    has  merely 


opened  its  books  to,  receive  the  transfer. 
Again ;  the  effect  of  the  rule  as  to  the  lis 
pendens,  in  any  case,  is  to  subject  the 
purchaser  to  the  decree  which  may  be  ren- 
dered in  that  suit,  in  favour  of  that  plain- 
tiff, and  not  to  subject  him  in  another  suit 
to  another  plaintiff. 

I  am,  therefore,  of  opinion  that  no  one  is 
liable  in  this  suit,  but  Fox  and  his  sure- 
ties. Whether  in  the  Prince  William  suit, 
the  purchaser  can  be  made  liable  or  not,  is 
not  a  matter  now  before  us.  The  bill 
should  have  been  dismissed  as  to  the  bank, 
and  the  cause  proceeded  in  to  a  decree  as 
to  Fox  and  his  sureties. 

That  decree,  I  think,  it  best  not  to  render 
here,  since,  under  the  new  aspect  presented 
by  the  exoneration  of  the  bank,  the  sureties 
may  find  it  necessary  to  take  some  further 
steps  as  to  the  account ;  and  the  plaintiff 
himself  did  not  ask  such  a  decree  at  the 
hearing     in     the      circuit    superiour 

436  court,   and    the   court  disclaimed  •de- 
ciding on  the  extent  of  the  accounta- 
bility of  the  sureties. 

Accordingly,  a  decree  was  entered,  re- 
versing the  decree  of  the  circuit  superiour 
court  with  costs,  dismissing  the  bill  as  to 
the  bank,  and  remanding  the  cause,  to  be 
further  proceeded  in  as  to  the  other  defend- 
ants. 

But,  the  next  day,  Stanard  shewed,  that 
the  reports  of  the  commissioner  ascertained 
the  exact  state  of  Fox's  guardian's  ac- 
count, and  furnished  materials,  by  which 
the  court  could  readily  ascertain  the  pre- 
cise amount  of  debt  due  from  Fox  to  his 
ward,  and  for  which  he  and  his  sureties 
were  liable;  and  as  Fox,  and  his  sureties 
in  both  his  guardian's  bonds,  were  all 
before  the  court,  and  as  the  court  of  chan- 
cery had  decided,  that  the  sureties  in  the 
second  guardian's  bond  were  responsible 
for  Fox's  acts,  though  it  did  not  determine 
the  extent  of  their  liability, — he  asked  the 
court  to  make  such  decree  presently,  as  the 
court  of  chancery  ought  to  have  made. 
Upon  which  the  court  set  aside  its  first 
decree  and  entered  another. 

Decree,  reversing  the  decree  of  the  cir- 
cuit superiour  court  with  costs,  and  dismiss- 
ing the  bill  as  to  the  bank;  and  decreeing 
further,  that  Fox,  the  guardian,  and  Hooe 
the  surviving  surety  in  his  second  guard- 
ian's bond,  and  the  administrator  of  Dick- 
inson the  deceased  surety  in  the  same  bond, 
de  bonis  testatoris,  should  pay  the  appellee 
8674  dollars  with  interest  from  the  1st  Jan- 
uary 1833,  and  his  costs  in  the  court  below, 
and  that  the  appellee  should  pay  the  de- 
fendants Claytor,  J.  Fox  and  the  adminis- 
trator of  Rennoe,  sureties  of  Fox  in  his 
first  guardian's  bond,  their  costs  in  the 
court  below. 

The  court  itself  adjusted  the  accounts, 
and  ascertained  the  balance  which  was  de- 
creed; and  in  doing  so  (as  the  reporter 
was    informed)  it  charged  the  guard- 

437  ian  *and  his  sureties,  with  the  value, 
at  the   date  of  the  decree  of  the  court 

below,  of  the  fifty-nine  shares  of  stock, 
which  the  guardian  had  appropriated  to 
his  own  use,  and  the  amount  of  dividends 
thereon  accrued  from  January  1825,  inclu- 
sive ;  and  it  allowed  no  credit  for  commis- 
sions   on  the  value    of    the    stock,    but    it 
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allowed  commisBiona  on  the  amount  of  divi- 
dends. It  charged  them  also,  with  profits 
of  slaves  of  the  ward  received  by  the  guard- 
ian, with  2532  dollars  received  by  him  from 
James  Craig,  the  former  guardian,  and 
with  576  dollars  received  by  him  from  the 
representative  of  the  ward's  father,  in  1825 
and  1826;  that  is,  subsequently  to  the  order 
of  -the  county  court  of  Prince  William  of 
October  1824,  revoking  the  previous  order 
appointing  him  guardian.  And  it  credited 
them  with  all  disbursements  of  the  guard- 
ian for  his  ward,  whether  made  before 
or  after  the  guardian's  appointment  was  so 
revoked,  with  2551  dollars  received  by  the 
ward  in  September  1828,  and  with  commis- 
sions on  the  amount  of  this  payment  and 
the  disbursements,  and  (as  before  stated) 
on  the  dividends  of  the  stock. 

Whence  it  appeared,  that  the  court  was  of 
opinion,  1.  That  in  case  of  a  guardian  sell- 
ing his  ward's  bank  stock,  with  design  to 
appropriate,  and  appropriating,  the  pro- 
ceeds of  sale  to  his  own  use,  he  and  his 
sureties  are  bound  to  replace  the  stock,  or 
its  equivalent,  and  account  for  the  divi- 
dends on  it :  2.  That,  in  such  case,  no 
commission  should  be  allowed  on  the  value 
of  the  stock,  but  commissions  shall  be  al- 
lowed on  the  dividends.  And  3.  that  the 
order  of  October  1824,  revoking  the  guard- 
ian's appointment,  upon  the  rule  of  his 
sureties  for  counter  security,  without  sum- 
mons to  the  guardian,  or  appearance  by 
him,  was  a  proceeding  not  warranted  by 
law,  and  was  void,  at  least  as  to  persons 
dealing  with  the  guardian    without    notice 

of  such  revocation. 
438  *In  April  1836,  Walter  Jones  moved 
the  court,  to  set  aside  the  decree  for 
8674  dollars  with  interest  &c.  against  Fox 
and  his  sureties  in  his  second  guardian's 
bond,  and  to  reinstate  the  decree  first  en- 
tered, merely  dismissing  the  bill  as  to  the 
bank,  and  remanding  the  cause  for  further 
proceedings, — on  two  grounds:  1.  That 
the  decree  finally  entered,  was  wrong  in 
charging  the  sureties  with  the  bank  stock 
&c.  since  Fox  had  sold  the  stock,  not  in 
virtue  of  his  authority  as  guardian,  but 
as  commissioner  of  the  court  of  chancery 
of  Fredericksburg :  and  2.  that,  as  the  court 
below  had  made  no  decree  against  Fox's 
sureties,  but,  on  the  contrary,  had  expressly 
declined  to  ascertain  the  extent  of  their 
liability;  and  as  this  court,  upon  the  ap- 
peal taken  by  the  bank,  could  only  review 
and  correct  the  actual  decree  of  the  court 
below;  therefore,  the  question  as  to  the 
amount  for  which  the  sureties  were  liable, 
was  coram  non  judice ;  the  court  had  no 
jurisdiction  to  decide  that  part  of  the  case; 
it  had  exercised  original  jurisdiction; 
neither  had  the  sureties  been  heard  here. 
And  he  took  this  distinction— that  though 
a  decree  made  in  a  cause  and  between  par- 
ties before  the  court,  and  which  the  court 
had  jurisdiction  to  make,  could  not  be  set 
aside  as  a  subsequent  term,  yet  a  decree 
made  in  respect  to  matters  or  parties  coram 
non  judice, — a  decree,  in  other  words,  which 
the  court  had  no  jurisdiction  to  make, — 
might  be  set  aside  at  a  subsequent  term. 

Stanard  said,  there  was  no  such  distinc- 
tion :  that  the  court  could  no  more  set  aside 
a  decree   of  a  former  term  for  error  upon  a 


point  of  jurisdiction,  than  for  error  on  any 
other  point.  And  Johnson  said,  the  rule 
was,  that  the  court  would  set  aside  a  de- 
cree or  judgment  of  a  former  term,  if  it 
was  entered  when  the  party  was  dead,  or 
when,  having  retained  counsel,  he  was 
nevertheless,  through  any  accident  or  mis- 
take, not  heard  by  his  counsel ;  but  it  was 
not  competent  to  the  court  to  set  aside  any 
decree  of  a  former  term,    made   inter 

439  partes.     The  ^appeal    taken    by    the 
bank    brought   the  whole  case  before 

this  court :  it  especially  brought  Fox's  sure- 
ties before  this  court;  for  the  decree  of 
the  court  below  decided,  that  the  sure- 
ties were  ultimately  liable,  but  the  bank 
was  primarily  liable,  for  the  bank  stock ; 
and  that  was  a  question,  in  which  the 
sureties  were  principally  interested.  It 
was  their  own  negligence,  that  they  were 
not  heard  by  counsel  here;  it  was  not 
pretended,  that  they  had  retained  coun- 
sel. This  court,  reversing  the  decree  of 
the  court  below  against  the  bank,  had 
only  proceeded  to  make  such  decree  as  that 
court  ought  to  have  made ;  which  was  ac- 
cording to  the  usual  and  settled  course. 

The  court  overruled  Jones's  motion,  on 
the  ground,  that  it  could  not  now  set  aside 
the  decree  entered  at  the  former  term, 
whether  it  was  prematurely  entered,  or 
whether  it  was  objectionable  on  its  merits, 
or  not.  

440  *Brown  v.  Shields. 

May,  1885.  Richmond. 

PleadlniT  snd  Practice— Deceit-Sale  of  Slave— Title— 
Allegation  of  Prand.— In  case  for  deceit  in  sale  of  a 
slave,  in  respect  of  the  title,  first  count  in  declara- 
tion charges  the  deceit:  and  second  charg-es,  that 
defendant  represented  the  slave  to  be  an  absolute 
slave  when  he  was  in  truth  a  slave  only  for  a  term 
bf  years,  without  charging-  fraud  or  deceit;  the 
court  refuses  to  instruct  the  jury  to  disregard  the 
second  count:  verdict  for  defendant  on  first  count, 
and  for  plaintiff  on  the  second,  and  Judgment  for 
plaintiff:  Heu),  the  second  count  was  faulty,  and 
it  was  error  not  to  instruct  the  jury  to  disreg'ard 
it:  for  thouffh  a  representation  of  title  amounts  to 
a  warranty,  and  case  for  deceit  lies  for  a  false 
warranty,  the  declaration  must  charge  fraud. 

Evidence— Admissions  for  5ake  of  Compromise.*— The 
rule  which  excludes  propositions  or  admissions 
made  by  a  party,  for  the  sake  of  or  with  a  view  to 
compromise,  from  being*  given  in  evidence  against 
the  party,  and  the  proper  application  of  the  rule 
considered. 

Same— Deceit- Sale  of  Slave— Title— Proof  of  Eviction. 
—In  case  against  a  vendor  for  deceit  in  the  sale  of 
a  slave,  in  respect  of  the  title,  the  record  of  a  pau- 
per suit  brought  by  the  slave  against  the  vendee, 
to  recover  his  freedom,  is  admissible  evidence  to 
prove  eviction  of  the  title. 

Deceit— 5ale  of  Slave-Measnre  of  Damages. t— in  case 
for  deceit  in  the  sale  of  a  slave,  Held,  the  purchase 


•See  footnote  to  Baird  v.  Rice,  1  Call  18. 

tDecelt— Measure  of  Damaires.— in  case  for  deceit 
there  is.  perhaps,  no  fixed  rule,  for  the  assessment 
of  damages;  they  are  not  limited,  however,  as  in 
an  action  on  a  warranty  of  soundness;  if  so.  they 
may  go  beyond  those  recoverable  in  an  action  on  the 
warranty.  Boyles  v.  Overby,  11  Gratt  205,  cltinsr 
Rice  V.  White,  4  Leigh  474;  Browtk  v.  Shields,  e  Leigh 
440.    Sec  monographic  note  on  "Fraud"  appended  to 


V  R,  6  Iyeigh-29 


449 


e  LEIGH 


Virginia  Reports,  Annotated. 


441-448 


money  wttb  interest  was  not  the  proper  measnre 
of  damasres;  and  per  Tuckbr,  P.,  it  seems,  there  is 
no  fixed  rnle  as  to  the  measure  of  damages  in 
such  cases,  bnt  the  damasres  mnst  be  determined 
by  the  circumstances  of  the  particular  case. 

Case,  by  Shields  agfainst  Brown,  in  the 
circuit  court  of  Bath.  There  were  two 
counts  in  the  declaration.  The  first  al- 
leged, in  substance,  that  the  plaintiff  bar- 
gained with  the  defendant,  to  purchase  of 
him  a  negro  boy  slave,  which  the  defendant 
represented  to  be  his  absolute  slave,  with- 
out limitation  or  restriction,  well  know- 
ing, at  the  time,  that  the  negro  boy  was 
not  his  absolute  slave,  but  on  the  contrary, 
was  entitled  to  his  freedom  when  he  should 
attain  to  a  certain  age,  and  the  defendant 
by  so  falsely  and  fraudulently  representing 
the  negro  boy  to  be  his  absolute  slave, 
sold  him  to  the  plaintiff  for  300  dollars, 
which  the  plaintiff  paid  to  the  defend- 
441  ant ;  *^and,  in  truth,  the  negro  boy  was 
not  the  absolute  slave  of  the  defend- 
ant, but  was  entitled  to  his  freedom  when 
he  should  attain  to  a  certain  age,  which  the 
defendant  well  knew,  but  falsely  and  fraud- 
ulently concealed  from  the  plaintiff;  and  so 
the  defendant  falsely  and  fraudulently  de- 
ceived the  plaintiff  in  the  sale  of  the  negro 
boy  to  him ;  and  by  reason  of  the  premises, 
the  negro  boy  became  of  no  value  to  the 
plaintiff,  and  the  plaintiff  was  put  to  great 
expense  in  maintaining  him,  and  also  by 
reason  of  his  claim  and  right  to  freedom. 
The  second  count  alleged,  that  the  plaintiff 
bargained  with  the  defendant  to  purchase 
the  negro  boy  of  him,  whom  the  defendant 
represented  to  be  his  absolute  slave,  for 
the  price  of  300  dollars,  and  the  defendant 
by  so  representing  the  negro  boy  to  be  his 
absolute  slave,  sold  him  to  the  plaintiff 
for  300  dollars,  which  the  plaintiff  paid  the 
defendant ;  whereas,  in  truth,  the  negro 
boy,  at  the  time  of  the  defendant's  sale 
thereof  to  the  plaintiff,  was  not  the  ab- 
solute slave  ot  the  defendant,  but  was 
entitled  to  his  freedom  when  he  should  at- 
tain to  a  certain  age  (without alleging  that 
the  defendant's  representation  was  false  or 
fraudulent) ;  by  means  whereof  the  defend- 
ant did  great  damage  to  the  plaintiff,  and 
the  negro  boy  became  of  no  use  and  value 
to  him,  and  he  was  in  the  end  deprived  of 
all  property  in  him,  and  put  to  great  ex- 
pense in  maintaining  him,  and  also  by  rea- 
son of  his  claim  and  right  to  freedom.  The 
defendant  pleaded  not  guilty. 

At  the  trial  of  the  issue,  the  defendant 
filed  four  bills  of  exceptions  to  opinions 
of  the  court. 

I.  The  first  stated,  that  the  plaintiff 
offered  in  evidence,  the  two  following  let- 
ters, written  by  the  defendant,  one  to  the 
plaintiff,  and  the  other  to  his  son— 
1.  ^'Bath  county,  August  6,  1823.  Dear  sir. 
In  pursuance  of  my  psomise  to  W.  when  I 
saw  him,  I  wrote  to  the  clerk  of   Rocking- 


Montffomery  v.  Rose,  1  Pat  &  H.  6.  The  principal 
case  is  cited  in  this  connection  in  Wolf  v.  Spence.  89 
W.  Va.  496.  20  9.  E.  Rep.  612. 

JiidffiBents  Noa  Obstante  Veredicto.— The  principal 
case  is  cited  and  approved  in  Boyles  v.  Overby.  11 
Gratt.  a»:  Mason  v.  Bridge  Ck)..  28  W.  Va,  «B8. 

See  monographic  noU  on  *'Jadg-ments"  appended 
to  Smith  T.  Charlton.  7  Oratt  425. 


ham  county  court,  and  obtained  a  copy    of 
the  deed   of  emancipation,   by  virtue 

442  of    which  Edmond    *claims    his  free- 
dom, but  did  not   receive  it  in  time 

to  write  to  yon  as  early  as  was  expected. 
I  find  by  the  copy  which  I  have  received, 
that  a  boy  by  the  name  of  EMmond  was 
emancipated  by  James  Smith,  to  take  effect 
in  March  1823 ;  which  I  suppose  to  be  the 
boy  sold  to  you.  As  to  any  defect  in  the 
title,  at  the  time  I  sold  to  you,  or  until  I 
was  informed  by  your  son,  I  had  no  knowl- 
edge. However,  I  wish  to  do  what  is  just 
and  right  in  the  business,  and  upon  ami- 
cable terms.  Upon  the  most  mature  reflec- 
tion which  I  can  bestow  upon  the  subject,  I 
have  come  to  the  conclusion,  that  the  pur- 
chase money  is  all  that  is  fairly  and  justly 
due ;  or  that  you  will  be  entitled  to  the  pur- 
chase money  with  interest,  allowing  me  a 
reasonable  hire  for  the  boy.  The  latter  prop- 
osition I  conceive  to  be  the  most  advan- 
tageous to  me,  yet  I  am  willing  to  agree  to 
either;  and,  should  it  meet  your  approba- 
tion, will  pay  the  amount  in  the  course  of 
this  fall,  so  soon  as  I  make  sale  of  my  cat- 
tle. I  should  be  glad  to  hear  from  you,  and 
know  your  determination,  as  soon  as  con- 
venient. I  shall  be  very  much  from  home 
until  the  middle  of  September."  (Signed) 
**J.  Brown  junior." — 2.  **Warm  Springs, 
October  30,  1823.     Sir,  On   my  return  home 

a  few  days    ago,    your    letter    of was 

handed  to  me,  directed  to  my  father  and 
myself,  relative  to  the  boy  Esmond ;  and 
I  had  previous  to  my  setting  out  to  the 
chancery  court,  prepared  a  letter  for  yon, 
intended  to  be  put  in  the  mail  at  this  place, 
in  which  I  had  fully  stated  my  views  on 
the  subject  of  difference  between  your 
father  and  us.  I  hastily  drop  you  a  few 
lines,  to  inform  you,  that  either  of  the  gen- 
tlemen proposed  in  your  letter,  are  entirely 
satisfactory  to  me.  Mr.  Peyton  and  Mr. 
Crawford  will  be  at  our  November  court,  at 
which  time  and  place  the  business  can  be 
adjusted;  it  will  not  suit  me  to  meet  yon  or 
them  at  Staunton."  (Signed)  **J.  Brown 
junior."  The  defendant  objected  to  the 
reading  of  these  letters  as  evidence  to  the 
jury,     because   the    parties   were    at 

443  the  time  *in  treaty  for  a  compromise^ 
no  suit  having  been  then  brought,  as 

was  apparent  on  the  face  of  the  letters, 
and  the  letters  contained  propositions  for  a 
compromise  which  had  proved  ineffectual. 
But  the  court  overruled  the  objection,  and 
admitted  the  evidence ;  to  which  the  de- 
fendant excepted. 

II.  The  second  bill  of  exceptions  stated, 
that  the  plaintiff  offered  in  evidence,  the 
record  of  a  suit  in  forma  pauperis,  brought 
by  a  negro  boy,  Edmond,  against  the 
plaintiff,  to  recover  his  freedom,  in  the 
county  court  of  Rockingham ;  to  which  ac- 
tion the  plaintiff  appeared,  and  pleaded; 
and  the  result  was,  that  Edmond  was  found 
by  the  jury,  and  adjudged  by  the  court,  to 
be  free.  This  judgment  was  rendered  in 
October  1824.  It  was  admitted,  that  the 
plaintiff  resided  in  Rockbridge,  not  in 
Rockingham  where  the  pauper  suit  was 
brought;  that  the  negro  boy  absconded 
from  the  plaintiff's  service  in  Rock- 
bridge, and  went  to  Rockingham,  the 
place    of    his    birth,    whefe    the    deed    of 
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emancipation  containing  the  evidence 
of  his  title  to  freedom  was  recorded,  and 
where  the  witnesses  who  conld  prove  his 
identity  resided;  that  being  at  large  in 
Rockingham,  he  asked  and  obtained  leave 
of  the  county  court  of  that  county,  to  bring 
suit  there  for  his  freedom ;  and  that  the 
plaintiff  voluntarily  entered  his  appearance 
as  defendant  in  that  suit,  and  submitted  to 
the  jurisdiction  of  that  court.  The  plain- 
tifif  relied  on  the  first  of  the  defendant's  let- 
ters set  out  in  the  first  bill  of  exceptions, 
to  prove  that  he  had  notice  of  the  pauper 
suit,  while  it  was  pending,  though  the  suit 
was  brought  after  the  date  of  the  letters. 
The  defendant  objected  to  the  admission 
of  the  record  of  the  pauper  suit  as  evidence 
in  this  action ;  but  the  court  overruled  the 
objection;  to  which  the  defendant  ex- 
cepted. 

III.  The  third  bill  of  exceptions  stated, 
that  it  appeared,  that  a  bill  of  sale  of  the 
negro    boy   in   question    to    the    plaintiff, 

was   executed   by   the    defendant    J. 

444  Brown  *junior  and    J.  Brown  senior, 
and    sealed    by    them,    containing  a 

warranty  of  the  title  of  the  boy  as  an 
absolute  slave.  And  there  being  this 
sealed  contract  of  the  sale  of  the  ne- 
gro boy  to  the  plaintiff,  the  defend- 
ant's counsel  moved  the  court  to  instruct 
the  jury,  that  the  plaintiff  could  not  main- 
tain this  action ;  that  he  could  not  main- 
tain it  on  the  first  count  in  the  declaration, 
because  the  written  contract  varied  from 
the  contract  therein  set  forth ;  that  he  could 
not  maintain  it  on  the  second  count,  be- 
cause the  parol  contract  therein  set  forth, 
was  merged  in  the  written  sealed  contract  of 
sale  Y  and  that  the  second  count  was  faulty, 
and  ought  to  be  wholly  disregarded,*  be- 
cause the  buyer  of  a  slave,  whatever  may 
be  the  defects  of  the  property  or  the  title, 
could  only  recover  from  the  vendor  upon  a 
warranty,  or  upon  the  ground  of  fraud,  and 
the  second  count  alleged  neither.  But,  the 
bill  of  sale  having  been  offered  in  evidence 
by  the  plaintiff,  and  excluded  by  the  court 
at  the  defendant's  instance,  the  court  re- 
fused to  give  the  instructions  prayed ;  and 
the  defendant  excepted. 

IV.  The  defendant's  counsel  moved  the 
court  to  instruct  the  jury,  that  if  it  should 
find  for  the  plaintiff,  upon  the  second  count 
in  the  declaration,  the  proper  measure  of 
damages  would  be  the  purchase  money  of  the 
slave  with  interest,  not  the  value  at  the 
time  the  slave  recovered  his  freedom; 
which  instruction  the  court  refused  to  give, 
and  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  defend- 
ant on  the  first  count  of  the  declaration, 
and  for  the  plaintiff  on  the  second  count, 
and  assessed  his  damages  to  565  dollars ; 
for  which  the  court  gave  the  plaintiff  judg- 
ment. The  defendant  appealed  to  this 
court. 

445  *Leigh,  for  the  appellant. 
Johnson,  for  the  appellee. 

BROCKENBROU6H,  J.  I  am  of  opinion, 
that  there  was  error  in  the  court's  refusing 


*Tbe  statute  1  Rev.  Code.  ch.  128.  S  104.  p.  612,  pro- 
vides, tbat  'Vbere  there  are  several  connts,  one  of 
^irhlcli  is  faulty,  and  entire  damaffes  fflven,  tbe  ver- 
dict shall  be  ffood;  but  the  defendant  may  apply  to 
tlfe  court  to  instruct  the  jnry  to  disregard  the 
faulty  count'*— Note  in  Original  Edition. 


to  instruct  the  jury,  that  the  action  could 
not  be  maintained,  by  reason  of  the  bill  of 
sale  set  forth  in  the  third  bill  of  exceptions. 
The  action  brought  was  an  action  in  case. 
The  first  count  was  on  the  deceit  in  the  sale ; 
the  second  count  was  obviously  intended  to 
be  on  the  warranty  of  title.  The  parol  con- 
tract of  the  sale,  was  clearly  merged  in  the 
contract  under  seal,  if  the  sale  charged  in  the 
second  count  was  the  Same  with  that  evi- 
denced by  the  bill  of  sale.  Although  the  bill 
of  exceptions  is  badly  drawn,  yet  I  think  it 
appears,  clearly  enough,  that  the  subject  of 
sale  was  the  same.  The  plaintiff  had  offered 
the  bill  of  sale  in  evidence  to  support  his 
action  ;  thereby  affirming,  that  although  the 
bill  of  sale  conveying  the  negro  boy  to  the 
plaintiff,  was  executed  bj*  two  persons, 
namely  J.  Brown  junior,  and  J,  Brown 
senior,  yet  it  evidenced  the  same  contract 
set  forth  by  him  in  his  declaration.  The 
defendant  properly  objected  to  its  going  in 
evidence  to  the  jury,  to  support  the  action  on 
the  case,  and  the  court  properly  rejected  it ; 
but  the  deed  being  before  the  court,  the 
defendant  then  said  to  the  court,  that  as  the 
plaintiff  held  his  covenant,  whereby  he 
bound  himself  (with  another)  to  defend  the 
title  to  the  slave  which  he  had  sold  him,  this 
action  on  the  case  cannot  be  supported  ;  and 
therefore,  he  moved  the  court  so  to  decide. 
This  is  the  substance  of  the  bill  of  excep- 
tions ;  and  as  it  is  clear  that  an  action  of 
covenant  ought  to  have  been  brought,  I  am 
of  opinion,  that  the  judgment  is  erroneous. 

I  am  also  of  opinion,  that  the  second  count 
is  a  faulty  one,  and  that  the  court  erred  in 
not  instructing  the  jury  to  disregard  it. 
Although  in  an  action  on  a  warranty  of  title 
to  a  chattel,  it  is  sufficient  proof  of  the  war- 
ranty, that  the  vendor  affirmed  it  to 
446  be  his,  and  the  action  lies  *on  such 
affirmation,  3  Stark.  Law  Ev.  part  4,  p. 
1661,  Medina  v.  Stoughton,  1  Salk.  210,  yet 
if  the  plaintiff  does  not  choose  to  resort  to 
the  appropriate  remedy  for  breach  of  con- 
tract, but  sues  as  for  a  tort,  his  count  must 
conform  to  the  nature  of  the  action.  Here, 
the  first  count  is  in  case  for  a  deceit :  the 
second  is  certainly  not  in  assumpsit,  but  in 
case  on  the  warranty,  and  in  that  view  is 
defective.  In  should  have  charged,  that  the 
defendant,  by  falsely  and  fraudulently  war- 
ranting the  slave  to  be  his  absolute  prop- 
erty, sold  him  to  the  plaintiff.  The  wrong 
consists  in  the  false  warranty ;  which  there- 
fore, is  of  the  very  essence  of  the  charge. 
1  Chitt.  Plead.  139;  2  Id.  276;  Stuart  v. 
Wilkins,  1  Doug.  18,  21 ;  Williamson  v. 
Allison,  2  East  446. 

On  the  question,  whether  the  letters  set 
forth  in  the  first  bill  of  exception  were 
admissible,  though  I  have  some  doubt,  the 
strong  inclination  of  my  mind  is,  that  they 
are  legal  evidence. 

But  I  am  for  reversing  the  judgment,  for 
the  errors  I  have  mentioned.  And  as  the 
verdict  is  for  the  defendant  on  the  good  count, 
and  as  the  second  count  ought  to  have  been 
disregarded  as  defective,  a  judgment  should 
now  be  entered  for  the  defendant. 

CARR,  J.  The  appellee  sued  the  appellant 
in  case,  for  selling  him  a  negro  boy  as  a  slave 
for  life,  who  was  only  bound  to  servitude  for 
a  limited  term.  The  first  count  in  the 
declaration,  is  for  fraud  and  deceit  in  the 
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representation  and  sale,  averring^  the  scien- 
ter ;  the  second,  for  selling  the  negro  boy  as 
an  absolute  slave,  and  so  representing  him, 
when  in  truth  he  had  only  a  limited  time  to 
serve,  without  a  further  charge  of  deceit. 
The  points  for  our  consideration,  arose  from 
motions  to  the  court,  at  the  trial,  for  instruc- 
tions to  the  jury,  and  for  excluding  evidence. 
The    plaintiff    offered  to    the    jury  two 

letters,  written  by  the  defendant,  who 
447      objected    to  their  going  to  the  *jury, 

because  they  were  written  with  a  view 
to  a  compromise,  and  that  failing,  they 
could  not  be  used  to  the  prejudice  of  the 
party  ;  but  the  court  admitted  the  letters 
As  this  is  a  point  of  some  interest  in  the 
doctrine  of  evidence,  I  have  looked  a  little 
into  the  books  with  respect  to  it.  In  BuUer's 
Ni.  Pri.  236,  it  is  said — An  admission  of  a 
debt,  if  satisfactorily  proved,  is  the  strong- 
est evidence.  But  an  offer  to  pay  money  by 
way  of  compromise,  is  not  evidence  of  a  debt. 
The  reasons  often  assigned  for  it  by  lord 
Mansfield  were,  that  it  must  be  permitted  to 
men  "to  buy  their  peace,"  without  prejudice 
to  them  if  the  offer  did  not  succeed ;  and 
such  offers  are  made  to  stop  litigation,  with- 
out regard  to  the  question  whether  any 
thing,  or  what  is  due.  If  the  terms  buy 
their  peace  are  attended  to,  they  will  resolve 
all  doubts  on  this  head  of  evidence  :  But  for 
an  example,  I  will  add  one  case.  If  A.  sue 
B.  for  ;^100.  and  B.  offer  to  pay  him  ^'iXi.  it 
will  not  be  received  in  evidence;  for  this 
neither  admits  nor  ascertains  any  debt,  and 
is  no  more  than  saying  he  would  g^ve  ;^20. 
to  get  rid  of  the  action.  But  if  an  account 
consists  of  ten  articles,  and  B.  admits  that  a 
particular  one  is  due,  it  is  good  evidence  for 
so  much.  This  is  a  clear  and  concise  view 
of  the  point,  separating  an  offer  to  make  a 
sacrifice  or  concession  for  the  sake  of  peace, 
from  the  admission  of  a  fact,  though  made 
under  the  same  circumstances.  Several 
cases  establish  the  same  distinction.  Thus, 
in  Waldrid^e  v.  Kennison,  1  Esp.  Ca.  143, 
the  only  evidence  to  prove  the  handwriting 
of  a  defendant  to  a  bill  of  exchange,  was  his 
admission  made,  in  the  course  of  a  treaty 
for  a  compromise ;  and  Garrow  objected  to 
it  as  evidence  on  that  ground ;  but  lord  Ken- 
yon,  while  he  fully  admitted  the  rule,  said, 
that  it  did  not  extend  to  a  distinct  fact  like 
this.  So,  in  Gregory  v.  Howard,  3  Esp.  Ca. 
113,  lord  Kenyon,  on  the  same  point,  said,  "I 
have  often  given  my  opinion  on  this  subject. 

Evidence  of  concessions  made  for  the 
448      purpose  of  settling  ^matters  in  dispute, 

I  shall  never  admit ;  but  facts  ad- 
mitted before  arbitrators  (as  this  case  was), 
I  always  will."  Thompson  v.  Austen,  2 
Dowl.  &  Ryl.  358,  16  Eng.  C.  L.  R.  94, 
assumpsit  for  goods  sold  and  delivered,  and 
the  general  issue  pleaded  with  notice  of  set- 
off; the  plaintiff  having  proved  a  prima 
facie  case  of  demand  on  the  defendant  for 
goods  sold  to  him  to  the  amount  of  £  630.  a 
clerk  of  defendant's  attorney  was  called  for 
the  purpose  of  shewing,  that  in  an  interview 
betvveen  the  clerk  and  the  plaintiff,  the  lat- 
ter had  said,  "he  was  so  anxious  to  get  out 
of  law,  that  he  would  refer  the  question  in 
dispute  to  the  witness  as  an  arbitrator,"  and 
this  being  declined,  added,  "he  had  received 
jifBOO.  on  the  defendant's  account,  which  he 
meant  to  set  off  against  some    bad  debts 


owing  to  him  from  some  other  persons :" 
but  as  the  witness  admitted,   that  he  was. 
desired  to    communicate  to  the    defendant 
what  the  plaintiff  had  said  on  this  occasion, 
for  the  purpose  of  inducing  the  defendant  to 
agree  to  a  compromise,  it  was  objected  for 
the  plaintiff,  that  the  evidence  could  not  be 
received,  and  the  judge  at  nisi  prius  rejected 
it.    A  rule  was  obtained  to  shew  cause  why 
a  new  trial  should  not  be  granted,  on   the 
ground  that  the  evidence  had  been  improp- 
erly rejected  ;  and  the  court  was  unanimous 
in  granting  the  new  trial.    Bayley,  J.,  said, 
"It  appears  to  me,  that  the  evidence  rejected 
was  not  of  that  nature,  which  would  bring  it 
within  the  rule  on   which  the  objection   is. 
founded.    The  conversation  does  not  seem 
to  have  originated  in  any  desire  to  compro- 
mise the  dispute  between  the  parties.    The 
essence  of  an  offer  to  compromise,  is,  that 
the  party  making  that  offer,  is  willing  to 
submit  to  a  sacrifice,  and  to  make  a  conces* 
sion  ;  but  I  see  no  sign  of    any  such  inclina- 
tion   expressed,    by    the    plaintiff  in     the 
conversation     in     question."    Wallace     v. 
Small,  1  Mood.  &  Malk.  444,  22  Eng.  C.  L.  R. 
355,  assumpsit  on  a  charter  party :  there  was. 
some  difficulty  in  fixing  defendants  with  the 
contract ;  but  it  appeared,  that  after  the 
449      ^action  was  brought,  a  specific  sum  had 
been  offered ;  and  evidence  was  given 
on  the  part  of  the  plaintiffs,  that  a  friend  of 
theirs,  in  consequence,  went  to  the  defend- 
ants and  advised  them  to  increase  their  offer, 
and  that  defendants  refused  to  do  so,  saying 
"we  shall  lose  enough  by  the  charter-party 
as  it  is."    The  witness  stated  that  nothing 
had  been  said  about  this    communication  be- 
ing without  prejudice.    The  attorney  general 
objected,  that  the  evidence  was  inadmissible, 
because,  from  the  very  nature  of  the  trans- 
action, it  appears  to  have  been  a  negotiation 
for  a  compromise.    Lrord  Tenterden  however 
admitted  it,  and  said,  "he  thought  it  good 
prima  facie  evidence  of  liability.    It  is  not 
said  to  be  without  prejudice,  and  an  offer  to 
compromise  may  be  very  well  made,  without 
any  restriction  as  to  confidence."    There  are 
some  american  authorities  to  the  same  effect. 
In  the   Hartford  Bridge  Co.  v.  Granger,   4 
Conn.  Rep.  148,  Hosmer,  C.  J.,  delivering  the 
opinion  of  the  court,    says, — "The    law   on 
this  subject  has    been  often    misconceived ; 
and  it  is  time  that  it  should  be  finally  estab- 
lished.    It  is  never  the  intendment  of  the  law 
to  shut  out  the  truth,  but  to  repel  any  inter- 
ference which  may  arise  from  a  proposition 
made,  not  with  a  design  to  admit  the  exist- 
ence of  a  fact,  but  merely  to  buy  one's  peace. 
If  an  admission   however  is  made,   because 
it  is  a  fact,  the  evidence  to  prove  it  is  compe- 
tent, whatever  motive  may  have  prompted 
the   declaration.     If  A.   offer  to  B.  2"10.  in 
satisfaction  of  his  claim  of  ;^100.  merely  to 
prevent  a  suit  or  purchase  tranquillity,   thia 
implies  no  admission  that  any  sum  is  due, 
and  therefore  testimony   to  prove  the  fact, 
must  be  rejected,  because  it  evinces  nothing 
concerning  the  merits  of    the    controversy. 
But  if  A.  admits  a  particular  item  in    an  ac- 
count, or  any  other  fact,  meaning  to  make 
the    admission   as  being  true,  this    is   good 
evidence,  although  the  object  of  the  conversa- 
tion was  to  compromise  an  existing  contro- 
versy."   In  Fuller  v.  Hampton,  5  Coon. 
450      *Rep.  426,  the  same  law  is  laid  down. 
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la  Marsh  v.  Gold,  2  Pick.  Rep.  290, 
Parker,  C.  J.,  delivering-  the  opinion 
-of  the  court,  says,  **It  does  not  appear 
from  the  authorities,  that  where  parties 
a.re  treating  about  a  compromise,  ad- 
missions of  particular  facts  are  not  to 
be  received  in  evidence.  The  general  prop- 
osition stated  in  the  books  is,  that  an 
offer  to  pay  money,  by  way  of  con- 
promise,  to  get  rid  of  an  action,  is 
not  evidence  of  a  debt.  If  the  object 
be  to  buy  peace,  it  is  plain,  such  an  offer 
carries  with  it  no  evidence  of  the  justice 
of  the  demand ;  and  it  would  have  a  tendency 
to  prevent  amicable  adjustments  if  such  offers 
were  to  be  used  against  the  party  making 
them.  But  the  admission  of  particular  items 
of  account,  or  the  confessions  of  particular 
facts,  independent  of  an  offer  to  pay,  does 
not  bear  the  same  character.'*  In  Gerrish 
V.  Sweetser,  4  Pick.  Rep.  376,  the  rule  is  laid 
down  with  the  same  force  and  clearness,  by 
the  same  chief  justice.  In  our  own  court, 
this  doctrine  has  been  very  little  canvassed. 
I  find  but  two  cases  where  it  is  touched,  Baird 
V.  Rice,  1  Call  18,  Williams  v.  Price,  5  Munf. 
607,  538,  and  there,  the  general  rule  is  simply 
announced,  without  laying  down  its  extent 
or  modifications. 

Then,  look  at  the  letter  of  the  6th  August 
1823— for  no  question  can  arise  except  on  that 
letter;  the  second  letter  contains  neither 
proposition,  concession  nor  admission.  To 
;my  apprehension,  that  letter  does  not  come 
within  the  rule  of  exclusion,  according  to 
the  authorities  cited.  There  was  no  treaty 
for  a  compromise  on  foot ;  the  letter  asked 
for  none ;  proposed  no  meeting,  no  arbi- 
trators ;  offered  no  purchase  of  peace.  BuUer 
says,  if  the  terms  '*buy  their  peace"  be 
attended  to,  they  will  resolve  all  doubts  on 
this  head  of  evidence  ;  and  Bayley,  J.,  says, 
that  **the  essence  of  an  offer  to  compromise, 
is,  that  the  party  making  it,  is  willing  to 
submit  to  a  sacrifice,  and  to  make  a  conces- 
sion." There  is  no  such  thing  in  this 
451  letter.  The  spirit  it  *breathe8  is 
wholly  different.  Brown,  having  satis- 
fied himself  by  an  inspection  of  the  deed, 
that  the  boy  Edmond  was  in  all  probability 
the  boy  therein  set  free,  avers  his  igno- 
rance of  that  fact  when  he  sold  him,  and 
his  wish  to  do  what  is  just  and  right,  on 
amicable  terms ;  and  proceeds  to  give 
his  view  of  that  subject.  He  thinks  that 
the  purchase  money  is  all  that  is  justly 
due,  or  interest  on  it  and  hires  to  him, — and 
either  of  these,  he  is  willing  to  agree  to.  Is 
there  any  sacrifice  offered  here  ?  any 
concession  ?  any  thing  to  buy  peace  ? 
NothinsT  like  it ;  he  is  willing  to  do 
what  is  just  and  right,  and  this  he 
offers ;  he  contemplates  no  arbitration,  no 
third  persons  to  settle  the  controversy  ;  for, 
after  stating  that  he  is  willing  to  pay  the 
purchase  money  alone,  or  with  interest,  he 
beiagf  allowed  hires,  and  will  pay  in  the  fall, 
if  either  alternative  meets  the  vendee's  appro- 
bation, he  asks  to  hear  his  determination  as 
soon  as  convenient.  I  do  not  think  then  that 
this  letter  was  either  written  upon  a  pending 
treaty  for  a  compromise,  or  was  meant  to 
propose  a  compromise,  or  to  state  terms  to 
which  the  writer  would  submit,  or  sacrifices 
or  concessions  which  he  was  willing  to  make, 
^to  buy  his  peace.'*    But  If  this  were  the  case, 


we  have  seen  still,  that  the  distinct  facts 
stated  would  be  evidence.  Thus,  the  writer 
states  as  facts  that  he  had  seen  the  deed  of 
emancipation  ;  that  he  had  sold  the  boy  to 
the  vendee  as  a  slave:  his  belief  that  he 
was  entitled  to  freedom,  and  his  utter  igno- 
rance of  these  things  when  he  sold.  Surely, 
these  admissions,  according  to  all  the  cases, 
may  go  to  the  jury.  The  rest  of  the  letter  is 
mere  opinion,  as  to  the  terms  on  which  the 
matter  should  be  adjusted.  I  think  then 
that  the  circuit  court  was  right  in  admitting 
the  evidence. 

As  to  the  other  points,  I  will  say  but  a 

word.    I  think  the  Rockingham  record  was 

admissible  ;  and  that  is  all  the   circuit  court 

decided.    I  do  not  think  the  court  wrong    in 

refusing  the  third  instruction,  when 

452  we  look  *at  the  manner  in  which  it  was 
asked.  Nor  do  I  think  it  erred  in  re- 
fusing to  instruct  the  jury,  that  the  purchase 
money  with  interest  was  the  true  measure  of 
recovery  on  the  second  count.  But  I  think 
it  did  err,  in  refusin-j  to  instruct  the  jury  to 
disreRTard  the  second  count  as  faulty.  I  am, 
therefore,  for  reversing  the  judgment ;  and 
as  the  verdict  upon  the  only  good  count,  is 
for  the  defendant,  we  ought  to  enter  judg- 
ment for  him. 

CABELL,  J.,  concurred. 

BROOKE,  J.  The  verdict  is  for  the  plain- 
tiff on  the  bad  count,  and  for  the  defendant 
on  the  good  count.  Therefore,  judgment 
should  have  been  given  for  the  defendant. 

TUCKER,  P.  I  am  of  opinion,  upon 
mature  reflection,  that  the  letter  first  men- 
tioned in  the  first  bill  of  exceptions,  was 
not  admissible  evidence.  It  is  obvious, 
that  it  was  introduced  merely  to  estab- 
lish the  promise  to  pay,  from  which  an 
admission  of  liability  was  to  be  inferred. 
There  is  no  other  admission  in  the  letter.  It 
states,  that  Brown  had  received  the  deed  of 
epancipation,  by  virtue  of  which  Esmond 
claimed  his  freedom,  and  that  it  contained  a 
clause  of  emancipation  of  a  boy,  which  he 
supposed  to  be  the  boy  sold.  It  disavows  a 
knowledge  of  the  boy's  right  to  freedom  at 
the  time  of  sale,  and  sets  forth  two  princi- 
ples, on  one  or  other  of  which  the  matter 
should  be  adjusted.  There  is  not  one  word 
of  this,  from  which  the  plaintiff  could  have 
drawn  any  admission  or  inference :  the  fact 
of  emancipation  depended  upon  the  deed, 
and  was  established  by  the  suit  in  forma 
pauperis :  the  identity  of  the  boy  is  not  ad- 
mitted, though  the  writer  supposes  him  to 
be  the  same,  and  the  terms  of  liability  rest 
upon  legal  principles,  and  not  on  the 
party's  admission.    The  letters,  then, 

453  could  'only  have  been  introduced  to 
prove  this  offer  to  pay,  as  an  admis- 
sion of  liability.  They  contain  no  acknowl- 
edgment of  any  one  fact,  and  are  not 
therefore  within  the  authorities.  It  is  said, 
indeed,  that  they  were  proof  of  notice  to  the 
defendant,  and  they  were  relied  on  for  that 
purpose,  in  order  to  give  conclusiveness  to 
the  record  of  the  judgment  in  the  suit  for 
freedom :  but  this  cannot  be  ;  for  they  are 
dated  near  twelve  months  before  the  first 
proceedings  in  that  suit,  and  they  do  not 
indicate  that  Brown  had  received  any  inti- 
mation where  Shields  would  be  sued,  and  in 
point  of  fact  he  was  sued  in  a  county  distant 
from  his  residence.    Not  contesting^,  then, 
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the  principles  or  authorities  quoted  and  re- 
lied on  by  my  brother  Carr,  I  differ  from  him 
as  to  their  applicability  to  this  case. 

Let  us  then  see,  whether  this  letter  was 
proper  evidence  to  prove  a  promise  of  pay- 
ment, with  a  view  to  establish  an  admission 
of  liability.  The  law  is  very  clear,  that  an 
offer  to  pay  money,  by  way  of  compromise 
to  get  rid  of  an  action,  is  not  evidence.  1 
Call  23;  S  Munf.  538;  1  Phil.  Law  Ev.  83.» 
An  admission  made  for  the  purpose  of  buy- 
ing  peace,  is  not  evidence,  since  the  offer 
may  have  resulted  not  from  a  consciousness 
of  the  truth  of  the  claim,  but  from 
a  desire  to  avoid  litig^ation ;  and  there- 
fore, where  it  appears  to  be  probable, 
that  such  was  the  motive,  the  evidence 
is  not  admissible.  2  Stark.  Law  Ev.  part 
4,  p.  38.  Now,  in  this  case,  it  is  evi- 
dent, that  Brown  contemplated  a  demand 
on  him  by  Shields.  He  must  also  have  been 
conscious,  that  he  might  be  made  responsi- 
ble for  the  boy  Ekhnond,  thoug-h  he  had  been 
ignorant  of  his  right  to  freedom,  and  though 
he  had  not  expressly  warranted  him  (for  we 
cannot  look  to  the  covenant  to  warrant,  it  be- 
ing out  of  the  case ;)  yet  it  was  possible  he 
might  get  clear.  For  if  he  had  known  of  Ed- 
mond's  right  to  freedom,  and  had  not 
454  warranted  him,  and  if  Shields  ^should 
not  have  proof  that  he  represented  him 
to  be  a  slave  for  life,  he  would  get  clear.  If, 
however,  he  was  made  liable,  he  might,  for 
aught  he  knew,  be  made  liable  for  principal 
and  interest,  without  an  allowance  of  the 
hires  as  a  set-off ;  or  he  might  be  made  lia- 
ble for  an  increased  value  of  the  slave.  This 
is  the  point,— this  is  the  very  object, — of  his 
letter.  Whether  he  be  liable  or  not,  he  is 
willing  to  acknowledge  himself  so,  provided 
he  can  get  clear  of  interest,  or  can  be 
allowed  hires.  The  promise  to  pay  was  thus 
distinctly  made  with  a  view  to  the  proposi- 
tion, that  Shields  should  receive  principal 
without  interest,  or  set  off  hires  against  the 
interest.  The  proposition  was  not  accepted. 
Why  ?  Because  Shields  chose  to  go  for  the 
whole,  to  which,  by  the  way,  he  has  no  just 
title,  for  Brown's  proposal  seems  to  me  both 
fair  and  legal.  Shields,  then,  having  re- 
jected the  proposal,  cannot  avail  himself  of 
it  as  evidence.  It  was  no  evidence,  that 
Brown  knew  he  was  liable,  for  though  he 
might,  in  his  conscience,  have  been  satisfied 
that  he  was  not  liable,  he  probably  knew  so 
well  the  uncertainty  of  litigation,  as  to  give 
up  the  chance  of  getting  complete  justice, 
for  the  certainty  of  diminishing  the  inordi- 
nate demands  that  might  be  set  up  against 
him. 

As  to  the  other  bills  of  exceptions,  I  shall 
say  little.  The  record  from  Rockingham 
was,  I  think,  admissible  evidence  of  the  fact 
of  the  recovery  of  freedom  by  the  slave ;  and 
it  would  have  been  evidence  also  of  his  title 
to  freedom,  if  accompanied  by  proof  that 
Brown  had  notice  of  the  pendency  of  the 
action,  so  as  to  have  been  able  to  come  in 
and  defend  it.  Hunter  v.  Britts,  3  Camp. 
455. 

As  to  the  third  bill  of  exceptions,  if  it  had 
been  distinctly  shewn,  that  the  covenant  to 
warrant  set  forth  therein,  was  entered  into 
upon  the  sale  of  the  slave,  I  should  have  had 
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no  doubt,  that  an  action  could  not  have  been 
maintained  on  an  implied  warranty  ; 

455  nor  do  I  think  'it  would  have  lain  for 
a  deceit, — for  where  there  is  a  war- 
ranty, the  vendor  relies  upon  the  warranty, 
and  is  not  deceived  by  the  representation » 
upon  which  it  is  obvious  he  does  not  rely. 
Moreover,  here  was  a  warranty  by  two, 
who  contracted  to  be  jointly  charged  for 
failure  of  title.  The  action  of  deceit  against 
one,  not  only  puts  the  burden  on  his  shoul- 
ders alone,  but  places  it  there  irrevocably ; 
for  if  he  be  a  tortfeasor,  he  cannot  have  con- 
tribution from  the  other.  I  have  no  doubt, 
therefore,  that  the  action  should  have  been 
on  the  covenant ;  but  the  bill  of  exceptions 
is  so  inartificially  drawn,  that  we  cannot 
say  the  court  erred  in  refusing  the  instruc- 
tion asked  for,  in  relation  to  this  matter. 

It  did  err,  however,  in  refusing  to  direct 
the  jury  to  disregard  the  faulty  count. 
The  first  count  being  in  tort,  we  must 
take  the  second  to  be  in  tort  also,  unless  it  is 
plainly  in  assumpsit ;  otherwise,  we  should 
make  the  whole  declaration  bad  by  a  misjoin- 
der of  counts.  1  Chitt.  Plead.  196-199.  But 
this  count  has  no  trace  of  assumpsit  about  it. 
There  is  no  assumpsit  or  promise  laid,  and  it 
corresponds  not  at  all  with  the  form  of  declar- 
ing in  assumpsit  upon  a  representation  ;  2  Id. 
139.  And  as  a  count  for  deceit,  it  is  clearly 
defective,  since  there  is  no  fraud  chari^red. 
A  representation,  without  a  scienter,  with  an 
allegation  "that  in  truth  the  slave  was  en- 
titled to  freedom,  "though  it  might  have 
been  the  foundation  of  an  assumpsit,  if  laid, 
certainly  does  not  prove  a  deceit.  The  count 
then  was  bad  ;  and  the  court  having  refused 
the  instruction,  and  the  verdict  having 
been  founded  on  this  count,  it  must  be  set 
aside.  I  have  no  doubt  the  scheme  of  the 
declaration  was,  to  declare  in  one  count  upon 
the  fraud,  but  lest  they  should  fail  in  proof 
of  that,  to  have  another  count  not  charging 
a  fraud.  The  result  has  proved,  that  the 
fraud  could  not  be  established,  for  the  jury 
have  found  upon  this  count,  and  refused 
to  find  on  the  other. 

456  *As  to  the  last  bill  of  exceptions,  the 
court  was  right  in  refusing  the  in- 
struction. I  shall  not  attempt  to  lay  down 
a  rule  as  to  the  measure  of  damages  in 
actions  upon  warranties  of  personalty.  It 
is  a  subject  of  much  difificulty,  and  it  is. 
better  that  its  principles  shond  be  settled 
in  detail,  as  cases  present  themselves.  Suf- 
fice it  to  say,  that  the  purchase  money  at 
the  time  of  the  sale,  with  interest,  was  not 
in  this  case  necessarily  the  measure  of 
damages.  The  defendant  was  certainly  en- 
titled to  a  set-off  .of  hires  against  interest, 
if  the  value  at  the  time  of  the  sale  with 
interest  was  adopted  by  the  jury  as  the 
measure.  But,  in  truth,  in  these  cases,  there 
can,  I  think,  be  no  general  rule  laid  down. 
To  give  the  purchase  money  with  interest 
for  a  slave  of  great  value  at  the  time  of 
the  sale,  who  by  disease  or  accident  has 
become  worthless  before  eviction,  would  be 
injustice  to  the  vendor ;  and  the  same  meas- 
ure might  be  unjust  to  the  buyer,  who  has 
purchased  a  slave  when  a  child,  for  a  small 
sum,  and  has  lost  him  after  having  made  him 
a  valuable  mechanic.  I  shall  not,  therefore, 
attempt  to  lay  down  any  rule,  as  the  case 
does  not  demand  it,  and  as  it  will  be  founds 
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most  probably,  that  every  case  of  the  kind 
will  depend  apon  its  own  particular  circum- 
stances. 

Upon  the  whole,  therefore,  it  is  clear  that 
judgment  ought  not  to  have  been  rendered 
for  the  plaintiff,  and  it  must  therefore  be  re- 
versed. What  is  then  to  be  done  ?  The  jury 
having  expressly  found  for  the  defendant 
upon  the  only  good  count,  and  no  error  ap- 
pearing to  the  prejudice  of  the  plaintiff,  the 
judgment  must  be  entered  for  the  defendant. 

Judgment  reversed,  and  judgment  entered 
for  appellant. 
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*Hollin8v.  Patterson. 
Crenshaw  v.  Sanne. 


November,  1885,  Richmond. 

Roads— Order  for  Alteration  of— Settlnir  Aside  Order  at 
Subsequent  Term.*— A  county  court,  without  peti- 
tion or  any  of  the  proceedings  required  by  the 
statute  concerning  roads,  makes  an  order,  sum- 
marily on  motion,  for  an  alteration  of  a  public 
road  :  Hkld,  the  court,  aw  it  had  no  jurisdiction 
to  make  such  order,  may.  at  a  subsequent  term, 
at  the  instance  of  a  party  firrieved.  and  on  hear- 
ing of  the  party  on  whose  motion  the  alteration 
was  ordered,  set  aside  the  order  for  the  altera- 
tion, and  re-establish  the  old  road. 

Same— 5a»e— Order  Pounded  on  Judge's  Own 
Koowledffe.— Upon  a  controversy  in  court,  touching 
the  alteration  of  a  public  road,  the  evidence 
leaves  it  doubtful,  whether  the  old  road  or  the 
new  one  is  preferable,  and  the  Judffe,  upon  his 
own  knowledge  of  facu.  and  declarinsr  such  to  be 
the  irround  of  his  judcment  in  the  order,  rejects 
the  application  for  the  new  road:  Hkld,  there 
was  no  error  in  the  Judg-e  founding  his  order  on 
his  own  knowledge,  though  that  knowledge  was 
not  stated  by  him  on  oath  as  a  witness  in  the 
cause. 

The  county  court  of  Campbell,--without 
any  of  the  proceedings  being  had,  directed 
by  the  statute  concerning  roads  and 
landings,  2  Rev.  Code,  ch.  236,  {  1,  2,  3, 
p.  233,  4,  in  cases  of  applications  for  new 
roads,  or  for  the  alteration  of  old  ones, — 
made  an  order,  *  *on  the  motion  of  George 
HoUins,  that  the  new  road  running  by  the 
Boiling  Spring  tavern,  turning  out  of  the 
old  road  at  Patterson's  hill,  be  established, 
and  the  old  road  discontinued.'*  About  two 
years  afterwards,  the  court  on  the  motion 
of  Alexander  Patterson,  ordered,  that  Hol- 
lins  should  be  summoned  to  shew  cause,  if 
any  he  could,  why  the  former  order  made 
on  bis  motion,  establishing  the  new  road 
above  mentioned,  should  not  be  set  aside. 
And  upon  the  return  of  the  summons,  both 
parties  appearing  by'  counsel,  the  court 
made  an  order,  that  **the  first  order  estab- 
lishing the  new  road  and  discontinuing  the 

•Roads— Order— Setting  Aside  on  MoUon  at  5ttbse- 
qoent  Term.— The  principal  case  is  cited  and  ap- 
proved in  Whitehead  v.  Whitehead,  28  Gratt.  881; 
Ycaffer  v.  Carpenter,  8  Leigh  4W. 

See  also,  the  principal  case  cited  and  approved  in 
Lance  v.  McCoy.  84  W.  Va.  419. 12  S.  E.  Rep.  72». 

Void  Judffnents— When  May  Be  Vacated.— The  prin- 
cipal case  is  cited  in  Morgan  v.  Ohio  River  R.  Co.,  80 
W.  Va.  24.  10  S.  E.  Rep.  601,  to  the  point  that  a  Judfir- 
ment  not  merely  erroneous,  but  void,  may  be  va- 
cated at  any  time. 

See  monographic  note  on  ''Judgments"  appended 
to  Smith  V.  Charlton,  7  Qratt  425. 


old  one,  should  be  rescinded."     From    this 
order  Hollins  appealed    to  the  circuit 

458  court    of    Campbell,  which   *affirmed 
it;  and    then   he   appealed   from   the 

order  of  affirmance  to  this  court. 

Upon  this,  Crenshaw, — who,  and  not 
Hollins,  was  in  fact  the  owner  of  the  Boi- 
ling Spring  tavern,  and  of  the  land  on 
which  the  new  road  had  been  established 
on  the  motion  of  Hollins,— preferred  a  pe- 
tition to  the  county  court,  praying  the 
same  alteration  of  the  road  which  Hollins 
had  proposed;  and  thereupon,  the  court  ap- 
pointed viewers  to  report  the  conveniences 
and  inconveniences,  as  well  to  individuals 
as  to  the  public,  that  would  result  from  the 
proposed  alteration.  The  report  of  the 
viewers  being  made  and  returned,  Patterson 
appeared  to  oppose  the  proposed  altera- 
tion of  the  road ;  and  the  court,  upon  a  hear- 
ing of  both  parties  by  counsel,  rejected 
Crenshaw's  petition  for  the  establishment 
of  the  new  road,  and  ordered,  that  the  old 
road  should  be  established.  Crenshaw  ap- 
pealed to  the  circuit  court ;  where  many 
witnesses  were  examined  for  both  parties, 
touching  the  comparative  conveniences 
and  inconveniences  of  the  old  and  the  new 
road;  and  it  was  somewhat  doubtful,  on 
which  side  the  weight  of  evidence  (which 
was  all  stated  on  the  record)  preponderated. 
The  order  made  by  the  circuit  court,  stated, 
that  the  judge  of  the  court,  from  his  own 
knowledge  of  the  ground  on  which  the  old 
and  the  new  road  ran,  was  of  opinion,  that 
the  judgment  of  the  witnesses  who  pre- 
ferred the  old  road,  was  founded  on  better 
reasons,  than  that  of  the  witnesses  who 
preferred  the  new  road;  and,  therefore, 
the  court  affirmed  the  order  of  the  county 
court.  From  this  order  of  affirmance, 
Crenshaw  appealed  to  this  court. 

Johnson,  for  the  appellants  in  both  the 
cases,  said,  1.  As  to  that  of  Hollins  v. 
Patterson,  that  however  irregular  the 
first  proceedings  might  be,  in  which 
the  county  court,  summarily,  on  Hol- 
lins's  motion,  ordered  the  new  road  to 

459  *be  established  and  the  old  one  to 
be  discontinued,  it  was  not  com- 
petent to  that  court  to  rescind  the  order,  at 
a  subsequent  term:  that  the  proper  course 
for  any  person  discontented  with  the  alter- 
ation, would  have  been,  to  apply  by  petition 
to  the  court,  to  alter  the  road  back  again 
from  the  new  to  the  old  track ;  and  this, 
he  said,  plainly  resulted  from  the  provi- 
sions of  the  statute.  Upon  such  a  petition, 
the  court  would  have  appointed  viewers, 
and  upon  their  report,  summoned  the  propri- 
etors of  the  land,  awarded  a  writ  of  ad  quod 
damnum,  if  desired  by  the  proprietors,  and 
so  proceeded  regularly  to  hear  and  decide 
the  controversy  upon  its  merits.  2.  The 
main  question,  in  the  other  case  of  Cren- 
shaw V.  Patterson,  was  a  question  of  fact, 
depending  on  the  evidence,  which  of  the 
two  roads  wfis,  all  circumstances  consid- 
ered, preferable?  And  he  contended,  that 
the  evidence  shewed,  that  the  new  road  was 
preferable.  The  judge  of  the  circuit  court 
seemed  to  have  thought  the  evidence  for  and 
against  the  alteration,  in  itself,  nearly  if 
not  exactly  equipollent;  and  he  decided 
the  cause  upon  his  own  knowledge  of  the 
ground  on    which  both  roads  ran.     But  the 
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judge's  knowledge  was  matter  of  evidence, 
and  ought  to  have  been  given,  like  all  the 
other  evidence,  on  oath. 

John  Robertson,  for  the  appellee,  main- 
tained, 1.  that  the  last  order  of  the  county 
court  in  the  case  of  HoUins  v.  Patterson, 
rescinding  its  first  order  by  which  the  new 
road  proposed  by  Hollins  was  established, 
was  regular  and  right;  for,  he  said,  the 
court  had  no  jurisdiction  to  make  an  order 
altering  a  public  road,  when  there  was  no 
cause  or  proceeding  pending  in  court,  in 
which  any  such  order  could  be  made ;  and 
as  it  was  impossible  for  any  person  dis- 
contented with  or  aggrieved  by  this  errone- 
ous and  unauthorized  order,  to  prosecute  a 
supersedeas  or  writ  of  error  to  correct  it, 
because  there  was  no  party  to  the  proceed- 
ing on  the  record  but  the  applicant  him- 
self; therefore,  no  alternative  was 
460  left,  but  to  hold  *the  order  valid,  il- 
legal as  it  was,  or  to  admit  the  com- 
petency of  the  county  court  to  rescind  it. 
2.  As  tq  the  question  of  fact  in  Crenshaw 
v.  Patterson,  he  said,  it  ought  to  be  conclu- 
sive, that  both  the  county  and  circuit  court, 
the  judges  of  both  of  which  were  acquainted 
with  the  localities,  and  had  the  witnesses 
before  them,  held  the  old  road  preferable. 
In  mill  causes,  where  the  testimony  was 
doubtful,  this  court  had  always  respected 
the  concurring  judgments  of  the  county 
and  circuit  courts,  tribunals  sitting  in  the 
neighbourhood;  Home  v.  Richards,  2  Call 
507;  Coleman  v.  Moody,  4  Hen.  &  Munf. 
1,  18.  The  same  principle,  upon  the  like 
reasons,  prevailed  in  road  causes;  Atkin- 
son V.  Ball,  5  Rand.  446.  And  as  the 
opinions  of  the  inferiour  courts  were  re- 
spected, on  the  ground  of  the  personal 
knowledge  they  were  presumed  to  have  op- 
portunities of  acquiring,  it  could  be  no  ob- 
jection to  the  order  of  the  circuit  court, 
that  the  judge  stated,  in  express  terms, 
his  personal  knowledge  of  the  subject,  as 
a  ground  of  his  decision. 

PB)R    CURIAM.     The    orders,    in     both 
causes,  are  to  be  affirmed. 


461 


^Mitchells  V.   Johnsons  &c. 

November.  1885.  Richmond. 


Will— Power  of  Appoliitiiieiit*-RenunclaUon  of  Will  by 
Widow— Bffect— Cue  at  Bar.— Testator,  after  ffivlnff 
larsre  pecnniary  leg-acies  to  one  son  and  three 
danffhters.  devised  the  land  on  which  he  lived  to 
his  wife  for  life  ;  and  bequeathed  her  absolntely. 
all  slaves,  furniture,  plantation  utensils  and  stock 
on  the  premises,  that  is,  she  should  enjoy  them 
duriuff  life,  and  then  dispose  of  them  among  his 
lineal  descendants  as  she  should  think  proper : 
and  then  he  directed  all  the  residue  of  his  estate, 
real  and  personal  to  be  kept  together  for  the  bene- 
fit of  his  five  sons  till  the  youngest  come  of  age,  to 
be  then  divided  equally  between  them  :  the  widow 
renounced  the  will,  and  took  her  dower  of  testa- 
tor's real  and  distributive  share  of  the  personal 
estate,  and  died  without  executing  the  power  of 
appointment  vested  in  her  by  the  will— Held. 

I.  Same— Same— 5aiBe— Property  Subject  to  Power.— 
That  the  remainder  of  the  real  estate  expectant 
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on  the  life  esute  devised  to  the  wife,  is  not  sub- 
ject to  the  power  of  appointment  vested  In  her. 
and  being  undisposed  of  by  that  clause  of  the  will, 
passes  by  the  residuary  clause  to  the  five  sons. 

a.  Sane  —  Same— Same— Same.— That  the  personal 
property  bequeathed  to  the  wife  for  life,  was  sub- 
ject to  the  power  of  appointment  vested  in  her. 
which  was  a  trust  for  the  objects  of  appointment ; 
that  the  widow's  renunciation  of  the  will  did  not 
extinguish  the  trust :  and  as  the  power  was  not 
executed  by  the  trustee,  the  subject  shall  be  di- 
vided among  the  testator's  lineal  descendants,  ac- 
cording to  the  statute  of  distributions. 

3.  Sane— Renunciation  by  Widow— Rights  of  Dteap. 
pointed  Devisees  and  Legatees. t— That  the  profits  of 
the  property,  real  and  personal,  given  to  the  wife 
for  life  by  the  will,  which  accrued  during  her 
life,  shall  be  applied  to  compensate  those  of  the 
testator's  devisees  and  legatees  out  of  whose  de- 
vises and  legacies  the  widow's  dower  and  distribu- 
tive share  were  taken. 

Same -Same— Effect  on  Power  of  Appointment- Qoere. 
—Whether,  in  the  case  ot  a  tesutor  making  a  pro- 
vision for  his  wife  for  life,  and  giving  her  a 
power  of  appointment  of  the  remainder,  if  the 
widow  renounce  the  provision,  she  thereby  re- 
nounces the  power  of  appointment  also,  and  dis- 
ables herself  from  exercising  it? 

Thomas  Mitcheii,  late  of  Louisa  county, 
died  in  1816,  and  by  his  last  will  and  testa- 
ment,— after  bequeathing  ;f 2000.  to  a  trustee 
for  the  use  of  bis  daughter    Barbara    wife 

of  Francis  Johnson,  ;^2000.  to  his 
462      daughter  Ann    ^Mitchell,    ;^1000.    to 

his  daughter  Sarah  wife  of  Garland 
Thompson,  and  ;^4000.  to  his  son  George 
Mitchell,— -devised  and  bequeathed  in  the 
fifth  clause  of  the  will,  as  follows:  ''I 
give  to  my  wife  Sarah  Mitchell  the  tract  of 
land  whereon  I  now  reside,  with  all  the 
appurtenances  and  appendages,  during  her 
natural  life— I  also  give  her  absolutely 
all  the  slaves,  household  and  kitchen  furni- 
ture, plantation  utensils,  and  stock  of  every 
description,  on  the  premises;  that  is  to 
say,  she  is  to  enjoy  them  during  her  life, 
and  then  to  dispose  of  them  among  my 
lineal  descendants  as  she  thinks  proper." 
Then  followed  a  residuary  clause,  in  these 
words:  *^My  will  further  is,  that  my  debts 
and  specific  legacies  be  paid  within  twelve 
months;  and  that  all  the  rest  and  residue 
of  my  estate,  both  real  and  personal,  be 
kept  together  by  my  executors  for  the  bene- 
fit of  my  five  sons  hereinafter  named,  until 


•will— Power  off  Appointment.— The  principal  case 
Is  cited  and  approved  In  Milhollen  v.  Rice,  18  W.  Va. 
664. 


tSame— Widow**  Renunciation.— The  principal  case 
is  cited  in  Morriss  v.  Garland,  78  Va.  S27.  for  the 
proposition  that  the  renunciation  of  the  will  by 
the  widow  will  not  be  permitted  to  disappoint 
the  will  of  the  testator  and  to  unsettle  his  scheme 
for  the  disposition  of  his  property  further  than 
may  be  absolutely  necessary  for  the  enforcement 
of  her  rlffhts.  The  principal  case  is  cited  and 
approved  in  Cowan  v.  Epes.  2  Pat  &  H.  6S7:  Morriss 
V.  Garland,  78  Va.  290. 

Same-Same-Electlon.— In  Flndley  v.  Plndley,  11 
Gratt  489,  the  court  said :  "The  appellee  cannot 
assert  her  paramount  claim  to  distribution  against 
the  will,  and  also  claim  the  provision,  or  any  part 
of  it,  made  for  her  by  the  will.  Having  made  her 
election  to  take  the  first,  she  must  give  up  the  last 
to  indemnify  the  parties  who  are  disappointed  by 
her  election.  MitctulU  v.  John$otu,  6  Lttok  4«1 :  Mc- 
Reynolds  v.  Counts,  9  Gratt  248."  See  foot-noU  to 
McReynolds  v.  Counts,  9  Gratt  US. 
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my  youngest  son  becomes  of  age,  and  then 
divided  into  five  equal  parts;"  one  of 
which  fifth  parts,  the  testator  devised  and 
t>equeathed  to  James  Innes,  upon  a  very 
peculiar  trust  for  his  son  Francis ;  one  to 
Innes,  upon  a  like  trust  for  his  son  Thomas ; 
one  to  his  son  William,  one  to  his  son 
Alexander,  and  the  other  to  his  son  George. 
The  testator's  son  William,  one  ot  the  exec- 
utors appointed  in  the  will,  took  probat 
thereof  and  qualified  as  executor. 

The  testator  left  eight  children ;  namely, 
Barbara,  the  wife  of  Francis  Johnson  (who 
was  a  daughter  of  his  first  marriage),  Sarah 
the  wife  of  Garland  Thompson,  Ann  the 
wife  of  Hugh  Pettus,  William,  George,  Al- 
exander, Francis  and  Thomas  Mitchell. 

The  testator's  widow,  Sarah  Mitchell, 
renounced  the  will,  and  took  the  provision 
made  for  her  by  law,  in  lieu  of  that  made 
for  her   by  the  fifth   clause,   according  to 

the  statute  1  Rev.  Code,  ch.  104,  { 
463      26,  p.  381.*    *And,  thereupon,  William 

Mitchell,  the  executor,  sold  all  the 
personal  property  bequeathed  by  that  clause 
to  the  widow,  except  the  slaves;  and  held 
the  proceeds  of  sales,  and  the  slaves,  dur- 
ing his  life.  He  died  in  1822,  leaving  a 
will  of  which  Garland  Thompson,  one  of 
the  executors  therein  named,  took  probat, 
and  thus  became  the  executor  of  Thomas 
Mitchell,  the  first  testator;  and  so  became 
accountable  for  the  slaves,  and  for  the  pro- 
ceeds of  sales  made  by  William  Mitchell  of 
the  other  property,  mentioned  in  the  fifth 
clause  of  Thomas  Mitchell's  will.  And 
Sarah  Mitchell,  widow  of  the  testator 
Thomas,  died  in  1825,  without  executing, 
in  any  manner  whatever,  or  attempting  to 
execute  the  power  of  appointment  given 
to  her  in  that  clause. 

Francis  Johnson  and  Barbara  his  wife 
exhibited  their  bill  against  Garland  Thomp- 
son, as  the  executor  of  the  testators  William 
and  Thomas  Mitchell,  and  all  the  other 
surviving  children,  devisees  and  legtitees, 
of  the  testator  Thomas,  in  the  superiour 
court  of  chancery  of  Richmond,— setting 
forth  the  will  of  the  testator  Thomas,  and 
all  the  facts  above  stated;  and  insisting, 
that  either  the  testator  must  be  regarded, 
under  the  actual  circumstances  of  the  case, 
as  intestate  in  respect  of  the  whole  subject 
mentioned  in  the  fifth  clause,  or  at 
464  least,  the  ^personal  part  thereof;  or, 
as  so  far  testate,  in  respect  of  the 
whole,    and    if  not  of    the  whole,  certainly 


•Tbe  statute  provides,  that  "when  any  widow 
shall  not  be  satisfied  with  the  provision  made  for 
her  by  the  will  of  her  husband,  she  may.  within 
one  year  from  the  time  of  his  death,  before  the 
ffeneral  court,  or  court  havinflr  Jurisdiction  of  the 

{>robat  of  his  will  as  aforesaid,  or  by  deed  executed 
n  the  presence  of  two  or  more  credible  wit- 
nesses, declare,  that  she  will  not  take  or  accept 
the  provision  made  for  her  by  such  will,  or  any 
part  thereof,  and  renounce  all  benefit,  which  she 
mtffht  claim  by  the  same  will :  and,  thereupon, 
such  widow  shall  be  entitled  to  one  third  part  of 
the  slaves,  whereof  her  husband  died  possessed, 
which  she  shall  hold  during  her  life :  and  at  her 
death,  they  and  their  increase  shall  go  to  such  per- 
son or  persons,  to  whom  they  would  have  passed 
and  fone.  if  such  declaration  had  not  been  made  : 
and  she  shall,  moreover,  be  entitled  to  such  share 
of  his  other  personal  estate,  as  if  he  had  died  intes- 
tate, to  hold  to  her  as  her  absolute  property  ;  but 
every  widow  not  making  a  declaration  within  the 
time  aforesaid,  shall  have  no  more  of  her  husband's 
slaves  and  personal  estate,  than  is  ffiven  her  by 
his  wUL"— Note  In  Original  Edition. 


of  the  personal  part  of  the  subject,  as  that 
the  same  was  devised  and  bequeathed  to 
his  lineal  descendants;  which  last  they 
insisted,  was  the  true  effect  of  the  will, 
since  the  power  of  appointment  had  not 
been  executed  by  the  widow  and  trustee; 
but  that,  in  either  case,  the  property  was 
now  divisible  and  distributable  among  the 
testator's  children,  and  the  plaintiffs  were 
entitled  to  one  eighth  part  thereof.  There- 
fore, the  bill  prayed  an  account  of  the  pro- 
ceeds of  sales  made  by  William  Mitchell, 
and  of  the  profits  of  the  property  remaining 
in  kind,  and  a  decree  for  a  division  of  the 
whole  subject  among  the  parties  thereto 
entitled  according  to  law. 

The  answer  of  Garland  Thompson  as  the 
executor,  and  of  Thompson  and  wife,  sub- 
mitted the  construction  of  the  will  to  the 
judgment  of  the  court.  And  they  exhib- 
ited, 1.  a  deed  executed  by  Alexander  Mitch- 
ell to  William  Mitchell,  in  his  lifetime, 
whereby  Alexander  sold  and  conveyed  to 
William,  all  his  interest  in  the  real  estate 
devised  to  him  in  his  father's  will;  2.  the 
will  of  William  Mitchell,  by  which,  after 
some  pecuniary  legacies  (which  had  been 
all  paid),  he  gave  all  the  residue  of  his 
estate  real  and  personal  to  his  mother  Mrs. 
Mitchell,  and  his  sister  Mrs.  Thompson,  to 
be  equally  divided  between  them ;  and  3. 
the  will  of  Mrs.  Mitchell,  devising  and  be- 
queathing all  her  estate  to  her  daughter 
Mrs.  Thompson,  including,  expressly,  all 
the  property  left  her  by  her  deceased  son 
William,  and  appointing  Garland  Thomp- 
son her  executor.  And  so,  these  defendants 
claimed  Alexander  Mitchell's  share  of  the 
real  estate  in  question,  and  all  of  William 
Mitchell's  share,  as  well  as  Mrs.  Thomp- 
son's own  share,  of  the  whole  subject,  real 
and  personal,  whatever  such  shares  might 
be. 

The  answers  of  the  defendants  Francis, 
George  and  Thomas  Mitchell,  denied  the 
right  of  the  female  plaintiff  to  any  share 
of  the  subject,  real  or  personal,  men- 
465  tioned  *in  the  fifth  clause  of  their 
father's  will,  on  the  ground  1.  that 
the  pecuniary  legacy  of  ;f2000.  given  to 
Mrs.  Johnson,  was  all  the  testator  intended 
she  should,  in  any  event,  receive  of  his 
estate;  and  2.  that  the  whole  subject  men- 
tioned in  that  clause,  under  the  actual  cir- 
cumstances that  had  occurred,  sunk  into 
the  residuum,  and  passed  by  the  residuary 
clause  to  the  testator's  five  sons. 

The  defendants  Pettus  and  wife,  and 
Alexander  Mitchell,  being  non-residents, 
were  proceeded  against  as  absent  defend- 
ants, and  the  bill  was  regularly  taken  pro 
confesso  as  to  them. 

The  chancellor,  upon  the  hearing,  de- 
clared that  the  plaintiffs  were  entitled  to 
their  just  and  equal  share  of  the  subject, 
real  and  personal,  mentioned  in  the  fifth 
cause  of  the  testator  Thomas  Mitchell's 
will,  according  to  the  prayer  of  their  bill ; 
and  he  directed  accounts  to  be  taken,  1.  of 
the  proceeds  of  sales  made  by  William  Mitch- 
ell, in  his  lifetime,  of  any  part  of  the 
subject ;  2.  of  the  names,  ages  and  sexes  of 
the  slaves,  and  their  increase;  3.  of  the 
profits  of  the  slaves;  4.  of  the  lands  com- 
prised in  the  fifth  clause,  their  quantity 
and  situation,  and  the  profits    thereof,  and 
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by  whom  received;  and  5.  an  account,  if 
required,  of  Garland  Thompson's  adminis- 
tration of  his  immediate  testator  William 
Mitchell's  estate.  He  instructed  the  com- 
missioner, in  stating  the  accounts  of  profits, 
to  distinguish  such  as  accrued  before, 
from  those  which  accrued  after,  the  death 
of  Mrs.  Mitchell,  the  widow.  And  if  all 
parties  should  consent  to  waive  the  account 
of  the  names,  ages  and  sexes  of  the  slaves 
and  their  increase,  in  that  case,  he  ordered 
a  division  of  the  slave  property  to  be  made 
among  them,  by  commissioners  in  the 
country,  according  to  their  rights,  as  in- 
sisted on  in  the  bill. 

The    defendants,    George    and     Thomas 
Mitchell,  applied   by  petition  to  this  court, 
for    an  appeal  from    the  decree ;  which  was 
allowed. 

466  *The   cause    was    argued    here    by 
Johnson   and  John  Robertson    for  the 

appellants,  and  by  Leigh  for  the  appellees. 

I.  The  first  question  argued,  was.  Whether 
the  land  mentioned  in  the  fifth  clause  was 
subject  to  the  power  of  appointment  thereby 
vested  in  the  widow,  or  only  the  slaves 
and  other  personal  property  therein  men- 
tioned? 

The  appellants'  counsel  maintained,  that 
the  power  of  appointment  applied  only  to 
the  personal  part  of  the  subject ;  that  the 
remainder  of  the  real,  after  the  termination 
of  the  life  estate  therein  devised  to  the  wife, 
was  left  undisposed  of  in  this  clause  of  the 
will,  and  therefore  was  part  of  the  residuum 
of  real  estate  devised  by  the  residuary 
clause  to  the  five  sons. 

The  appellees'  counsel  contended,  that 
the  power  of  appointment  related  to  the 
real  as  well  as  the  personal  part  of  the  sub- 
ject :  for,  he  said,  the  testator  gave  his  wife 
the  land  on  which  he  resided,  for  life, — 
and  then  gave  her  for  life,  the  slaves  and 
all  the  other  personal  property  "on  the 
premises," — thus  shewing,  that  the  real 
and  personal  subject  were  blended  in  his 
mind;  and  then  gave  her  the  power, 
at  her  death,  to  dispose  of  **them"  (mean- 
ing all,  land  and  personalty)  among  his 
lineal  descendants.  But  if  this  were  not 
so,  he  insisted,  that  the  testator  was  wholly 
intestate  as  to  the  remainder  of  the  real 
estate.  For,  that  it  was  not  comprised  in 
the  residuary  clause,  he  said,  was  obvious 
from  the  consideration,  that  all  the  rest 
and  residue  of  the  real  and  personal  estate, 
disposed  of  by  the  residuary  clause,  was 
directed  to  be  kept  together  by  the  execu- 
tors for  the  benefit  of  the  five  sons,  till  the 
youngest  should  come  of  age;  a  provision, 
which  could  not  possibly  have  been  intended 
to  embrace  the  land  he  had  devised  to  his 
wife. 

II.  The  next  question  was,  as  to  the  e£fect 
of  the  disposition  to  the  widow  for  lite,  and 
the    power    of    appointment  given    to   her 

(whatever    was    the    subject   of    the 

467  *power  of  appointment, — the  real  and 
personal,  or  only  the  personal  sub- 
ject), under  the  circumstances  that  had 
actually  occurred,  of  the  wife's  renuncia- 
tion of  the  will,  and  failing  to  execute  the 
power  of  appointment. 

The  appellants'  counsel  said,  that  the 
rule  was  settled,  that  all  personal  property 
not  well  disposed  of  by    the    will,    though 


there  was  an  attempt  to  dispose  of  it» 
went  to  the  residuary  legatee.  Here,  the 
personal  property  was  not  eflfeclually  given 
to  the  widow,  for  as  she  refused  to  take  it» 
the  gift  was  not  complete.  Therefore, 
whatever  was  of  the  slaves  and  other  per- 
sonal property  bequeathed  to  her,  which 
did  not  fall  within  her  distributive  share, 
was  undisposed  of,  durirg  her  life  at  least, 
and  therefore  sunk  into  the  residuum. 
And  whether  the  remainder  of  the  personal 
property  bequeathed  to  the  widow,  passed 
to  the  residuary  legatees  at  her  death,  or  to 
all  the  testator's  children,  depended  on  the 
question  whether  that  remainder  was  well 
disposed  of  by  the  will?  Now,  the  will  did 
not,  in  terms,  limit  that  remainder  to  any 
body ;  it  did  not,  in  terras,  create  any  re- 
mainder. It,  in  terms,  gave  the  property 
to  the  widow  '* absolutely ;"  and  if  it  had 
stopped  there,  there  could  have  been  no 
doubt,  that  upon  the  widow's  refusal  to 
take  it,  it  would  have  sunk  into  the  re- 
siduum. But  this  absolute  property  given 
to  the  widow,  was  afterwards  qualified  by 
the  provision,  that  she  should  enjoy  it 
during  her  life,  and  then  dispose  of  it 
among  the  testator's  lineal  descendants 
as  she  should  think  proper.  Then,  the 
only  effect  of  that  qualification  was  to 
restrain  her  from  disposing  of  the  sub- 
ject, beyond  her  life,  to  any  other  than  the 
testator's  descendants:  within  that  limit, 
her  discretion  was  absolute:  she  might 
have  disposed  of  it  as  she  pleased,  by 
parol,  deed  or  will,  by  gift,  sale  or  be- 
quest, provided  she  sold,  gave  or  bequeathed 
it,  to  or  among  the  testator's  lineal  de- 
scendants. Her  power  to  dispose  of  the  re- 
mainder, was  a  power  coupled  with  an 
interest;  that  is,  it  was  intended  to 
468  be  so.  The  *whole  devise  and  be- 
quest, indeed,  was  intended  for  the 
benefit  of  the  widow :  and  when  she  re- 
nounced the  will,  she  renounced  all  benefit 
under  it,  including  the  power  of  appoint- 
ment. The  testator  could  not  have  in- 
tended, that  this  power  to  dispose  of  the 
subject  should  remain  with  the  widow, 
notwithstanding  her  renunciation  of  the 
will,  and  taking  the  provision  made  for 
her  by  law;  for  then,  she  would  have  a 
double  satisfaction — first,  her  legal  provi- 
sion— and  then  the  full  benefit  of  the  re- 
mainder of  the  property  bequeathed  to  her, 
by  making  disposition  of  it  among  the 
testator's  descendants.  The  widow,  by 
renouncing  the  provision  made  for  her 
by  the  will,  took  what  she  deemed  of 
greater  value,  the  provision  made  for  her 
by  law ;  and  she  took  this,  not  from  the 
pecuniary  legatees,  but  from  the  residuary 
legatees,  whose  portions  of  the  residuary 
estate  were  proportionably  diminished.  It 
was,  they  said,  but  equitable  to  hold,  that 
when  the  widow  took  her  legal  provision  out 
of  the  residuum,  in  lieu  of  the  testamentary 
provision,  the  whole  property  given  to  her 
by  the  will  (life  estate  and  all)  fell  into  the 
residuum,  in  lieu  of  what  she  withdrew  from 
it.  Or,  the  widow's  renunciation  of  the 
will,  might  well  be  considered  as  a  virtual 
appointment  to  such  of  the  lineal  descend- 
ants as  were  residuary  legatees,  and  that 
for  the  valuable  consideration  given  by 
them,  in    furnishing  her,  out  of  the  resid- 
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uum,  the  whole  provision  i^iven  her  by 
the  law;  a  construction,  which  would  pre- 
vent the  widow  from  doing  injustice  to 
those  descendants,  by  taking  from  them, 
whom  the  testator  preferred,  that  which 
he  had  expressly  given  them,  without  any 
equivalent.  Or,  it  might  be  a  fair  in- 
terpretation, to  hold  the  power  of  appoint- 
ment given  to  the  widow,  contingent  upon 
her  permittinjT  the  residuum  to  go  as  the 
testator  has  appointed  it;  and  the  condi- 
tion being  broken,  the  power  did  not  arise, 
or  any  right  under  it.  Or,  the  power  of 
appointment  among  the  testator's  lineal 
descendants,  might    be  considered  as 

469  appurtenant  *to  the  life  estate  given 
to  the  widow ;  and  if  so,    her   refusal 

to  take  the  life  estate  extinguished  the 
power,  and  prevented  the  rights  of  the 
lineal  descendants  from  ever  vesting.  But 
if  the  chancellor's  decree  was  right  in  prin- 
ciple, yet,  at  any  rate,  the  profits  of  the 
whole  subject  given  by  the  fifth  clause  to 
the  widow  for  life,  which  accrued  during 
her  life,  ought  to  be  applied  to  compensate 
those  devisees  and  legatees,  whose  portions 
were  diminished  by  the  assignment  of  her 
dower,  and  of  her  distributive  share  of  the 
persohal  estate. 

L/eigh,  for  the  appellees,  said,  the  chan- 
cellor had  made  no  decision  respecting  the 
disposition  of  the  profits;  he  reserved  that 
question  for  consideration  upon  the  final 
hearing,  when  the  accounts  of  the  profits 
should  be  before  him;  so  that  upon  this  ap- 
peal from  the  interlocutory  decree,  that 
point  was  not  properly  before  this  court. 
Yet  he  had  no  objection  to  the  court  con- 
sidering it  now,  and  indicating  the  proper 
disposition  of  the  profits;  and  he  submitted 
the  point  without  further  remark  upon  it. 
As  to  the  main  point,  he  maintained,  that 
whatever  was  the  subject  to  which  the 
power  of  appointment  given  to  the  widow 
had  relation,  it  was  quite  obvious  that  the 
testator  gave  her  only  a  life  estate  in  it, 
and  gave  the  remainder  to  his  lineal  de- 
scendaQts,  as  the  widow  should  think 
proper  to  appoint  the  same  to  and  among 
them.  Such  a  power  of  appointment  was 
a  trust ;  and  the  trustee,  in  the  execution 
of  such  a  power,  would  indeed  have  had  a 
right  to  divide  the  subject  among  the  ob- 
jects of  the  testator's  bounty,  in  such  pro- 
portions as  the  trustee  thought  proper,  yet 
so  as  to  give  each  and  every  one  a  reason- 
able share :  and  if  the  trustee  made  a  bad 
appointment,  either  omitting  one  or  more 
of  the  objects  of  the  bounty,  or  appointing 
an  illusory  share  to  any  of  them ;  or  if  the 
trustee  failed  to  make  any  appointment 
at  all ;  in  either  case,  the  court  of  chan- 
cery took  upon  it  the  execution  of  the  trust, 
and  in  doing  so,  divided  the  subject  accord- 
ing   to   the  statutes   of  descents  and 

470  ^distributions.    Knight  v.  Yarbrough, 
Gilm.  27.     In  the  present  case,  if  the 

power  of  appointment  given  to  the  widow 
remained  m  her,  notwithstanding  her  re- 
nunciation of  the  provision  made  for  her 
by  the  will,  then  this  was  the  simple  case 
of  a  power  of  appointment  nowise  executed 
by  the  trustee  to  whom  it  was  confided. 
But,  supposing  that  the  widow's  renuncia- 
tion of  all  estate  and  benefit  under  the  fifth 
clause  of  the  will,  was  also  a  renunciation 


of  the  power  of  appointment,  thereby  con- 
fided to  her,  over  the  remainder  expectant 
on  the  life  estate  given  to  her ;  yet  she  did 
not,  and  she  could  not,  by  renouncing  the 
benefits  given  to  herself  by  the  will,  defeat 
the  rights  of  the  testator's  lineal  descend* 
ants,  among  whom  she  was  empowered  to 
appoint  and  divide  the  subject.  If  she  did 
renounce,  and  had  a  right  to  renounce,  the 
character  of  trustee,  as  well  as  that  of  dev- 
isee and  legatee,  she  had  no  right  or 
power  to  extinguish  the  trust,  and  deprive 
the  cestuis  que  trust  of  their  rights.  The 
trustee  could  no  more  destroy  the  trust, 
which  such  a  power  of  appointment  created, 
by  refusing  to  accept  it,  than  by  failing 
to  execute  it  after  accepting  it.  In  every 
view,  therefore,  the  principle  of  the  chan- 
cellor's decree  was  right;  namely,  that  the 
property  which  was  the  subject  of  this 
power  of  appointment,  ought  now,  in  the 
actual  circumstances  of  the  case,  to  be  di- 
vided among  the  testator's  lineal  descend- 
ants, according  to  the  statutes  of  descents 
and  distributions;  which  gave  that  rule  of 
equality,  by  which  courts  of  equity  invari- 
ably administered  unexecuted,  or  ill  exe- 
cuted, trusts  of  this  kind. 

BROCKKNBROUGH,  J.  I  am  of  opin- 
ion, that  the  power  of  appointment  con- 
ferred on  the  widow,  by  the  fifth  clause  of 
the  testator  Thomas  Mitchell's  will,  ex- 
tended only  to  the  slaves  and  other  personal 
property,  and  did  not  extend  to  the  land, 
comprised    within  that  clause;  that  on  the 

death  of  the  widow,  the  personal  sub- 
471      ject  *8hould    have    been    distributed 

according  to  the  statute  of  distribu- 
tions, among  all  the  lineal  descendants  of 
the  testator;  and  that  the  land  ought  to  fall 
into  the  residuum,  and  be  divided  among 
the  testator's  five  sons.  Therefore,  there 
is  no  error  in  so  much  of  this  interlocutory 
decree  of  the  chancellor,  as  declares  that  the 
plaintiffs  are  entitled  to  an  equal  share  of 
the  personal  subject  according  to  the  prayer 
of  their  bill ;  but  the  decree  is  erroneous, 
in  declaring,  that  the  plaintiffs  are  entitled 
to  an  equal  share  of  the  real  estate.  And, 
as  the  widow  renounced  the  provision  made 
for  her  by  the  will,  and  as  the  allotment  of 
her  dower  and  distributive  share  of  the  per- 
sonalty, may  have  lessened  the  provision 
made  by  the  will  for  the  residuary  devisees 
and  legatees,  the  rents  and  profits  of  the 
real  estate,  and  the  profits  and  interest  of 
the  personal  subject,  comprised  within  the 
fifth  clause  of  the  will,  which  accrued  dur- 
ing the  life  of  the  widow,  (unless  they  con- 
stituted a  part  of  the  dower  and  distributive 
share  assigned  to  her,)  should  be  applied, 
as  far  as  they  will  go,  towards  compen- 
sating any  loss  which  may  have  been 
sustained  by  the  residuary  devisees  and 
legatees;  and,  if  they  require  it,  the  court 
of  chancery  should  direct  an  account  to  be 
taken  of  those  rents  and  profits,  from  the 
death  of  the  testator  to  the  death  of  the 
widow,  and  direct  them  to  be  divided  among 
the  residuary  legatees  and  devisees. 

CARR,  J.  I  think  the  decree  clearly 
wrong  in  declaring  the  plaintiffs  entitled  to 
a  share  of  the  land  mentioned  in  the  fifth 
clause  of  the  will.  That  is  expressly  given 
to  the  widow  for  life ;  and  the  remainder, 
being  undisposed  of,  falls  into  the    resid- 
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uum.  Then  the  question  is  as  to  the  per- 
sonalty comprised  in  the  clause.  As  to 
this,  my  opinion  is,  that  the  decree  is 
right.  The  renunciation  of  the  widow  ren- 
dered in  operative  every  devise  and  bequest 
made    for  her    benefit;  she  could  not 

472  *claim  against  the  will,  and  under  it: 
but  her  renunciation  could  not    affect 

the  rights  of  others  under  the  will.  The 
bequest  to  her  of  the  slaves  Stc,  for  life, 
with  a  power  at  her  death  to  dispose  of 
them  among  the  lineal  descendants  of  the 
testator,  as  she  might  think  proper,  made 
her  a  trustee  for  those  descendants;  and 
no  act  of  hers,  or  refusal  to  act,  could  dis- 
appoint that  trust.  Notwithstanding  her 
renunciation,  then,  I  consider  that  she 
might  have  exercised  the  power  of  appoint- 
ment, and  having  neglected  to  do  so,  equity 
will  interpose  and  execute  the  trust.  In 
doing  this,  it  will  take  the  statute  of  dis- 
tributions for  its  guide,  where  it  is  neces- 
sary. Here,  the  eight  children  or  their 
descendants  were,  clearly,  the  persons 
meant  by  the  words  **lineal  descendants." 
The  cases  which  settle  these  principles, 
are  numerous;  Knight  v.  Yarbrough,  Gilm. 
27;  Pierson  v.  Garnet,  2  Bro.  C.  C.  38, 
226;  Malim  v.  Keighley,  2  Ves.  jr.  333,  529, 
and  many  others.  In  the  last  case,  the  rul- 
ing principle  is  thus  expressed  by  the  mas- 
ter of  the  rolls,  and  approved  by  lord 
Loughborough  on  appeal:  ** Wherever  a 
person  gives  property,  and  points  out  the 
object,  and  the  way  in  which  it  shall  go, 
that  does  create  a  trust,  unless  he  shews 
clearly,  that  his  desire  expressed,  is  to  be 
controlled  by  the  party,  and  that  he  shall 
have  an  option  to  defeat  it."  Here,  the 
objects  were  clear;  **among"  the  testator's 
* 'lineal  descendants."  The  trustee  could 
not  under  the  word  ** among,"  have  left 
out  any  one  of  them.  The  words  **as  she 
thinks  proper,"  relate  to  the  proportions 
in  which  she  might  give.  **My  lineal  de- 
scendants" are  narrower  words  than  '*my 
relations,"  which  have  often  been  decided 
to  be  certain  enough.  In  Pierson  v.  Gar- 
net, the  chancellor  says, — **If  the  word  used 
had  been  relations,  it  would  go  to  those 
within  the  statute  of  distributions;  but 
under  these  words  [meaning  *' among  the 
descendants  of  C."]  it  will  go  only  to 
such  relations  as  are  descendants,  which 
is    still     more    limited."     The    way 

473  *in    which     the    property    shall    go, 
is   pointed  out    with  equal  clearness. 

I  think,  therefore,  that  the  decree  should 
be  reversed,  and  the  case  sent  back,  to  be 
proceeded  in  according  to  the  principles  of 
this  opinion.  The  chancellor,  I  observe, 
has,  among  other  things,  directed  an  ac- 
count to  be  taken  of  the  profits  both  of  the 
land  and  slaves  mentioned  in  the  fifth 
clause;  and  that  the  commissioner,  in  such 
account,  shall  distinguish  between  the  prof- 
its which  accrued  before,  and  those  which 
accrued  after,  the  death  of  the  wife.  It 
will  be  remarked,  that  the  plaintiffs  by 
their  bill,  claimed  no  interest  in  the  sub- 
jects of  the  fifth  clause,  prior  to  the  death 
of  the  widow;  and  could  not,  because  they 
claim  those  subjects  only  after  her  death. 
It  is  not,  therefore,  perceived  for  what 
purpose  this  account  was  ordered ;  but  as 
this    is  an    appeal   from   an    interlocutory 


decree,  and  this  court  has  often  said,  that 
in  such  cases,  it  would  only  correct  what 
the  court  below  had  actually  done  amiss,  it 
would,  perhaps  be  premature  to  give,  at  this 
time,  any  opinion  as  to  the  propriety  of 
this  order;  or  the  proper  destination  of 
these  profits,  when  they  shall  be  ascer- 
tained ;  especially,  as  the  report  itself  will 
probably  develop  facts  materially  influenc- 
ing such  opinion. 

CABELL,  J.  I  think  the  chancellor's 
decree  correct,  so  far  as  it  relates  to  the 
personal  subject  mentioned  in  the  fifth 
clause  of  the  will ;  but  that  he  erred  as  to 
the  real  estate  which  was  the  subject  of 
that  clause.  The  land  sunk  into  the  resi- 
duum, and  must  pass,  under  the  residuary 
clause,  to  the  -five  sons. 

But  in  his  case,  an  important  question 
arises,  which,  although  it  must  have  fre- 
quently arisen  in  other  cases,  has  never,  so 
far  as  I  am  informed,  been  judicially  de- 
cided. The  widow  having  renounced  the 
provision  made  for  her  by  the  will  of  her 
husband,  and  having  claimed  that  part 
of  the  estate  to  which   the  statute,  in 

474  *such  case,  entitles  her,  the  other  ar- 
rangements of  the  will  may,  in  conse- 
quence thereof,  have  been  materially  broken 
in  upon  and  disappointed.  What,  under 
such  circumstances,  is  to  be  done  with  that 
part  of  the  estate  devised  and  bequeathed 
to  the  wife,  but  which  she  has  renounced? 
Shall  it  be  equally  divided  between 
all  the  heirs  and  distributees,  according 
to  the  statutes  of  descents  and  distribu- 
tions, as  if  the  testator  had  died  intestate? 
I  think  not.  The  legislature  could  not  have 
intended  that  the  renunciation  of  the  wife 
should  disappoint  the  will  of  her  husband, 
farther  than  is  absolutely  necessary  for  the 
enforcement  of  her  rights.  In  all  other 
respects,  it  ought  to  be  executed,  as  nearly 
as  possible  according  to  the  wishes  and 
intentions  of  the  testator.  For  this  pur- 
pose, the  property  renounced  by  the  widow 
should  be  subject,  in  the  first  place,  as  far 
as  necessary,  to  the  indemnification  of  those 
legatees  or  devisees,  whose  devises  or  leg- 
acies may  have  been  impaired  or  lessened 
by  the  effect  of  the  renunciation  of  the 
widow.  In  this  case,  a  life  estate  only  was 
given  to  the  wife  by  the  will.  I  am,  there- 
fore, of  opinion,  that  the  profits  of  that 
estate,  real  and  personal  (except  such  part 
thereof  as  may  have  been  assigned  to  her 
in  consequence  of  her  renunciation)  shall  be 
applied  to  the  indemnification  of  such  of 
the  devisees  and  legatees  as  may  have  sus- 
tained loss,  and  that  all  proper  accounts 
should  be  directed  for  that  purpose. 

I  am  of  opinion,  that  the  decree  should 
be  reversed  with  costs,  so  far  as  it  is  incon- 
sistent with  these  principles,  and  the  cause 
remanded,  to  be  proceeded  in  to  a  final  de- 
cree. 

BROOKE,  J.,  concurred. 

TUCKER,  P.  I  have  no  doubt,  that  the 
lineal  descendants  of  the  testator  are  enti- 
tled equally,  under  the  clause  of  the  will  in 
question.     But    there   is    a    view    of 

475  *the  case,    which  does    not   appear  to 
have    been  taken  in    the  court  below, 

and  which  seems    to   me  essential    for  the 

fair  adjustment  of  the  rights  of  the  parties. 

By  our  law,  a    widow  is   entitled    to   re- 
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notmce  the  provision  made  for  her  by  her 
husband's  will,  and  betake  herself  to  her 
dower  and  distributive  share  of  his  estate. 
Where  she  does  this,  she  must  of  necessity 
break  up  the  provisions  of  the  will,  unless 
the  testator  has  taken  the  precaution  to 
make  other  dispositions  in  anticipation  of 
such  a  step.  Such  a  precaution  has  not 
been  observed  here.  A  provision  is  made 
for  the  wife,  which  she  has  renounced,  and 
the  testator  has  not  provided  for  that  event. 
What  then  is  the  e£fect  of  this  renuncia- 
tion? It  throws  the  rights  of  the  wife  upon 
the  other  parts  of  the  estate,  and  relieves 
that  which  was  burdened  with  the  provi- 
sion for  her.  What  then  does  equity 
require?  Assuredly,  that  the  interest  de- 
vised to  her  should  be  given  to  the  party  or 
parties,  whoever  they  may  be,  who  are  dis- 
appointed of  their  legacies  by  this  election, 
and  overthrow  of  the  will  of  the  testator  to 
compensate  their  loss  as  far  as  it  will  go. 
I  have  not  been  able  to  find  a  case  exactly 
in  point,  but  the  english  cases  upon  election 
are,  to  say  the  least,  very  strongly  analo- 
g^ous.  There,  as  well  as  here,  it  is  a  rule, 
that  no  person  shall  claim  an  interest  un- 
der a  will,  and  at  the  same  time  defeat  its 
provisions,  where  it  is  in  his  power  to  do 
so.  In  such  cases,  he  is  put  to  his  election. 
If  he  takes  under  the  will,  he  must  ac- 
quiesce 3n  all  its  provisions,  though  it 
should  even  have  disposed  of  his  own  prop- 
erty to  a  third  person.  If,  on  the  other 
hand,  he  renounces  the  will,  he  loses  all 
claim  to  the  legacies  bequeathed  to  him. 
And  what  is  to  become  of  them?  I  appre- 
hend they  are  always  to  be  applied,  to  make 
satisfaction  to  the  disappointed  devisee. 
It  is  true,  that  some  difference  of  opinion 
has  been  entertained,  as  to  the  extent  to 
which  the  party  electing  will  forfeit  his 
rights  under  the  will;  some  judges 
476  holding  *that  "the  equity  of  the 
court  is  to  sequester  the  devised  in- 
terest quousque,  until  satisfaction  is  made 
to  the  disappointed  devisee;"  and  others 
holding,  that  the  whole  is  forfeited,  and 
that  it  is  not  sufficient  that  the  party  elect- 
ing should  '*give  up  sufficient  to  compen- 
sate those  who  are  disappointed."  Lady 
Cavan  v.  Pulteney,  2  Ves.  jr.  544,  560; 
Green  v.  Green,  19  Id.  664.  But  it  is  obvi- 
ous, that  this  difference  does  not  respect 
the  destination  or  disposition  of  the  fund, 
but  only  the  extent  of  the  surrender  or 
forfeiture  of  right  under  the  will.  In 
either  event,  I  apprehend,  **the  court  lays 
hold  of  what  is  devised,  and  makes  com- 
pensation out  of  that  to  the  disappointed 
party."  Accordingly,  in  Whistler  v. 
Webster,  2  Ves.  jr.  367,  372,  the  court  de- 
clared **that  no  one  claiming  a  legacy  under 
the  will  shall  have  any  part  of  the  fund 
devised,  to  the  disappointment  of  those  to 
whom  it  is  given  by  the  will.  If  they 
will  have  this  fund,"  said  the  chancellor, 
**I  will  take  away  their  legacies,  which 
shall  go  in  compensation,  as  far  as  they 
will."  These  principles  appear  to  me  pe- 
culiarly proper  in  those  cases  where  a 
widow  breaks  the  will  of  her  husband. 
When  she  does  so,  whatever  is  given  her 
by  the  will,  should  go  in  compensation  to 
those  out  of  whose  interests  her  legal 
provision  is  carved. 


If  this  be  so,  then  it  will  be  proper  to  di- 
rect an  inquiry  on  whom  has  fallen  the 
burden  of  the  widow's  dower  rights  and 
distributive  share,  in  order  that  the  rents 
and  profits,  during  her  life,  of  the  subject 
devised  to  her,  may  be  decreed  in  compen- 
sation to  those  who  have  been  disap- 
pointed, in  proportion  to  their  respective 
losses  by  her  election.  From  the  opinion 
expressed  by  the  chancellor,  it  does  not  ap- 
pear whether  this  was  intended  by  him ; 
though  the  direction  that  the  commis- 
sioner should  discriminate  between  the 
rents  and  profits  accruing  in  the  lifetime 
of  the  widow,  and  those  subsequent  to  her 
death,  would  seem  to  indicate  such  a  de- 
sign.     However,    the    decree  being 

477  interlocutory,  *cannot  be  pronounced 
erroneous  for  this  omission.     But    it 

is  erroneous  in  this,  that  the  remainder  in 
the  lands  on  which  the  testator  resided, 
does  not  pass  to  the  lineal  descendants  gen- 
erally, as  the  chancellor  seemed  to  think, 
but  sinks  into  the  residuum  devised  to  the 
testator's  five  sons.  The  rents  and  profits 
of  that  land  during  the  widow's  life,  if  it 
was  not  assigned  to  her  in  part  of  her 
dower,  together  with  the  rents  and  profits 
of  the  personalty  during  her  life,  ought  to 
be  applied  in  compensation  to  the  relief  of 
those  whose  devises  and  legacies  may  have 
been  trenched  upon  by  the  assignment 
of  the  widow's  dower  and  distributive 
share;  and  the  personalty  bequeathed  to 
the  wife  for  life,  with  remainder  to  the 
lineal  descendants  of  the  testator,  must 
be  distributed  among  them  all,  and  does 
not  fall  into  the  residuum  as  was  con- 
tended by  the  appellants'  counsel. 

Upon  the  whole,  I  am  willing  to  concur 
in  reversing  the  decree  so  far  as  it  is  in- 
consistent with  the  foregoing  opinion,  and 
to  add  a  direction,  that  it  shall  be  ascer- 
tained, on  whom  has  fallen  the  burden  of 
the  widow's  dower  right  and  distributive 
share  of  the  testator's  estate,  in  order  to 
their  relief,  upon  the  principles  already 
stated. 

DECREE— That  this  court,  dissenting 
from  the  opinion  expressed  by  the  chan- 
cellor, that  the  real  estate  comprised  in  the 
fifth  clause  of  the  testator's  will,  passed 
under  that  clause  to  the  lineal  descendants 
of  the  testator,  and  thinking  that  the  re- 
mainder of  the  real  subject  expectant  on 
the  life  estate  given  to  the  widow,  sunk 
into  the  residuum,  holds  the  decree,  in 
that  respect,  erroneous :  and  that  this  court 
is  further  of  opinion,  that  the  rents  and 
profits  of  the  real  estate  during  the  wid- 
ow's life,  and  the  profits  of  the  personal 
subject  also  during  her  life,  in  the  fifth 
clause  mentioned,  should  be  applied,  so  far 
as  necessary,  to  compensate  any  loss  sus- 
tained by    those  devisees   and    lega- 

478  tees,     whose    devises    *and    legacies 
had   been  lessened  by  the  assignment 

of  the  widow's  dower  and  distributive  share 
of  the  testator's  estate;  and  that  proper 
inquiries  should  be  instituted  as  to  those 
matters,  by  reference  to  a  commissioner, 
or  otherwise,  as  should  seem  expedient  to 
the  court  of  chancery.  Therefore,  decree 
reversed,  with  costs  to  the  appellants,  and 
cause  remanded,  to  be  proceeded  in  accord* 
ing  to  the  principles  here  declared. 
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Kerney's  AdmV  v.  Kerney's  Heirs. 

Noyemt>er,  1886.  Richmond. 

(Absent  Tuckbb,  P.») 

Equity  Jurisdiction-  Lost  Bond.t— Equity  will  set  up 
a  lost  bond  aarainst  a  surety,  and  upon  satisfac- 
tory proof  that  the  lost  bond  bound  the  heirs, 
asrainst  the  heirs  of  the  principal  obliaror  also. 

Edward  Kerney  and  his  brother  James 
Kerney  his  surety,  executed  four  bonds  to 
Samuel  Swearingen,  dated  the  27th  March 
1802,  for  347  dollars  each,  payable  on  the 
1st  days  of  April  1804-'5-'6  and  '7.  Ed- 
ward Kerney,  the  principal,  died  about  the 
time  the  first  bond  fell  due,  and  that  bond 
was  afterwards  discharged  by  James,  the 
surety.  In  1807,  Swearingen  exhibited  a 
bill  against  James  Kerne3%  the  surviving 
obligor  and  surety,  in  the  county  court  of 
Jefferson  in  chancery,  stating  the  fact  of 
the  execution  of  the  bonds  by  Edward  and 
James  Kerney,  for  the  purchase  money  of 
land  sold  to  Edward,  and  that  he  had  lost 
the  last  three  bonds,  and  praying  a  decree 
against  James  Kerney,  for  the  amount  of 
the  debt  due  on  the  lost  bonds,  with  inter- 
est. James  Kerney,  in  his  answer  to  the 
bill,  admitted  the  execution  of  the  bonds, 
and  did  not  controvert  the  allega- 
479  tion  of  the  loss  of  them,  *and  said, 
that  he  only  wished  to  be  made  safe 
in  paying  the  debt,  particularly  as  his 
brother  Edward  had  died  intestate,  leav- 
ing several  infant  children,  and  little  or, 
no  personal  property.  The  cause  was 
promptly  heard  by  consent,  on  the  bill  and 
answer,  and  the  county  court  decreed  that 
James  Kerney  should  pay  the  debt,  with 
interest,  according  to  the  prayer  of  the 
bill.  He  acquiesced  in  the  decree,  and  paid 
the  whole  debt. 

After  the  death  of  James  Kerney,  namely, 
in  October  1822,  his  administrator  exhibited 
a  bill  against  the  three  children  and  heirs 
of  Ekiward  Kerney,  in  the  super iour  court 
of  chancery  of  Winchester,  setting  forth  the 
facts  above  stated,  and  alleging,  that  all 
the  bonds  executed  by  Edward  and  James 
Kerney  to  Swearingen,  bound  the  heirs  of 
the  obligors ;  that  no  person  had  taken  ad- 
ministration of  Eklward's  estate,  but  that 
be  left  real  estate  which  descended  to  his 
heirs:  and,  accounting  for  the  failure  of 
James,  in  his  lifetime,  to  assert  this  claim, 
by  the  tender  infancy  of  his  brother  Ed- 
ward's heirs,  only  one  of  whom  had  even 
yet  attained  to  full  age,  he  prayed,  that  he 
might  be  subrogated  to  the  rights  of 
Swearingen,  to  whom  his  intestate  had 
paid  the  debt  due  by  all  the  four  bonds,  and 
that  the  same  with  the  interest  should  be 
charged  on  the  lands  of  Eklward  Kerney 
descended  to  his  heirs. 

The  heirs  of  Edward  Kerney  pleaded  the 
statute  of  limitations;  and  alleging,  that 
their  ancestor  left  a  considerable  personal 
estate,  which  ought  to  be  first  applied  to 
the  payment  of  the  debt  claimed  in  the  bill, 
and  that  his  widow  had  taken  possession  of 
the  whole  personal  estate,  they  insisted,  by 


•He  pronounced  the  final  decree  in  the  court  of 
chancery. 

tSee  monographic  f%oU  on  *' Jurisdiction"  appended 
to  Phippcn  V.  Durham.  8  Qratt.  4W. 


way  of  plea,  that  she  ought  to  be  made  a 
party  to  the  suit.  And  they  put  in  an  an- 
swer to  the  bill,  in  which  they  said,  that 
they  did  not  admit,  that  the  lost  bonds  bound 
the  heirs  of  the  obligors,  and  called  for 
proof  of  that  allegation ;  and  that  James 
Kerney  had  said,  in  his  lifetime,  that  he 
claimed  only  600  dollars. 

480  *The  first  ot  the  four  bonds  was  ex- 
hibited, and  it  was    in   these   words  : 

*' We  promise  and  oblige  ourselves,  our  heirs 
&c.  to  pay  or  cause  to  be  paid  to  Samuel 
Swearingen,  the  sum  of  347  dollars,  on  or 
before  the  1st  April  1804,  for  value  received, 
as  witness  our  hands  and  seals  the  27th 
March  1802."— Signed  and  sealed  by  Ed- 
ward Kerney  and  James  Kerney.  The  rec- 
ord of  the  suit  of  Swearingen  against  James 
Kerney,  in  the  county  court  of  Jefferson, 
in  which  the  court  decreed  that  he  should 
pay  the  amount  of  the  lost  bonds,  and  the 
receipts  for  the  payment  of  the  debt  due  by 
all  the  four  bonds,  by  James  Kerney  to 
Swearingen,  were  also  exhibited. 

Swearingen,  the  obligee,  was  examined 
as  a  witness  for  the  plaintiff;  and  he  de- 
posed, that  the  four  bonds  for  347  dollars 
each,  were  all  executed  to  him  by  Edward 
and  James  Kerney,  for  the  payment,  by 
instalments,  of  the  purchase  money  of  land 
sold  by  him  to  Edward;  that  he  lost  the 
last  three  bonds,  stating  when  and  how, 
and  that  they  had  never  been  found;  that 
he  brought  the  suit  against  James  Kerney, 
in  the  county  court  of  Jefferson,  because 
James  Kerney  questioned  the  propriety  of 
his  paying  the  lost  bonds;  that  James  Ker- 
ney having  previously  discharged  the  first 
bond,  and  paid  part  of  the  money  due  on 
the  lost  bonds,  paid,  after  the  decree  in  that 
suit,  the  whole  balance  due  on  the  lost 
bonds. 

Depositions  of  witnesses  were  taken  and 
filed  by  the  defendants,  to  prove  that  James 
Kerney  had  said,  in  his  lifetime,  that  he 
had  a  claim  against  the  estate  of  his  brother 
Edward,  and  if  his  children  and  heirs  would 
pay  him  600  dollars,  he  should  require  no 
more  of  them,  and  would  acquit  them  of  all 
further  demand;  and  that  he  made  that 
proposition  to  one  of  his  nephews;  but  it 
did  not  appear,  that  James  Kerney  ever 
said,  that  600  dollars  was  the  whole  amount 
of  his  claim. 

In     November    1828,    chancellor    Browne 

(sitting  for  chancellor  Tucker,  the  judge  of 

the  court,  to  hear  and   determine   causes  in 

which  he  had  been  counsel  before  his 

481  *appointment  to  the   bench)  directed, 
1.  an  account  of  the   money   paid  by 

James  Kerney,  as  surety  for  Edward,  but 
instructed  the  commissioner,  in  stating  the 
account,  not  to  charge  the  defendants  with 
any  money  paid  by  him  on  the  three  bonds 
alleged  to  be  lost ;  because  the  heirs  of  Ekl- 
ward  Kerney,  not  being  parties  to  the  suit 
of  Swearingen  against  James  Kerney  in  the 
county  court  of  Jefferson,  were  not  bound 
by  the  decree  therein,  adjudging  that  James 
Kerney  should  pay  the  debt  due  on  the  lost 
bonds ;  because  it  was  wrong  in  James  Ker- 
ney to  submit  to  that  decree,  since  a  court 
of  equity  will  not  set  up  a  lost  bond  against 
a  surety ;  and  because  Swearingen  was  not 
a  competent  witness  to  prove  the  claim 
against  Edward  Kerney's  heirs.    2.  An  ac- 
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<:ount  of  the  real  estate  left  by  Edward  Ker- 
ney,  which  descended  to  his  heirs,  and  the 
^alue  of  such  part  thereof  as  was  now  held 
by  them  respectively,  and  if  any  had  been 
aliened,  by  which  of  them,  and  to  whom, 
when,  and  for  what  price,  the  same  had 
been  sold.  And  3.  an  account  of  the  per- 
sonal estate  left  by  Edward  Kerney,  which 
had  come  to  the  hands  of  the  defendants,  or 
any  of  them. 

The  commissioner  reported,  that  Edward 
Kerney  died  seized  and  possessed  of  165 
acres  of  land ;  that  the  widow  and  two  of 
his  heirs  had  sold  116  acres  of  it,  at  30  dol- 
lars per  acre,  and  that  by  agreement  be- 
tween the  vendors  and  the  purchaser,  he 
retained  200  dollars  of  the  purchase  money 
in  his  hands,  to  abide  the  issue  of  this  suit; 
and  that  the  residue  of  the  land  was  still 
held  by  the  other  heir,  and  was  of  the  value 
of  25  dollars  per  acre.  He  returned  with 
his  report  a  deposition,  stating  what  was 
the  personal  estate  left  by  Edward  Kerney 
(which  was  very  trivial),  and  that  none  of  it 
came  to  the  hands  of  the  defendants.  And 
he  reported,  that  the  amount  paid  by  James 
Kerney  as  surety  for  Eklward,  exclusive  of 
what  was  paid  on  the  lost  bonds  executed 
to    Swearingen,    was  the    amount   of 

482  the  first  bond,  *which  bound  the  heirs 
of  the   obligor;  namely,    347    dollars, 

with  interest  from  the  1st  April  1804. 

Chancellor  Tucker,  refusing  to  examine 
the  principles  of  chancellor  Browne's  inter- 
locutory decree,  pronounced  a  final  decree 
in  conformity  with  them,  wherein  the  real 
estate  of  Edward  Kerney  descended  to  the 
defendants  his  heirs,  was  charged  with  only 
347  dollars  (the  amount  of  the  first  bond  of 
Kdward  and  James  Kerney  to  Swearingen) 
with  interest  from  the  1st  April  1804,  till 
paid.     The  plaintiff  appealed  to  this  court. 

Nicholas  and  Johnson,  for  the  appellant, 
said,  they  could  see  no  reason  for  the  opin- 
ion expressed  in  the  interlocutory  decree, 
that  Swearingen  was  not  a  competent  wit- 
ness ;  he  had  got  his  money  twenty  years 
before,  and  it  was  not  possible  it  could  ever 
be  recovered  back  from  him,  and  so  he  was 
wholly  disinterested.  The  decree  was  cer- 
tainly erroneous,  too,  in  declaring,  that  a 
court  of  equity  would  not  set  up  a  lost  bond 
against  a  surety ;  the  contrary  was  well  set- 
tled. 2  Wash.  140;  Underwood  v.  Staney,  1 
Ch.  Ca.  77 ;  Sheffield  v.  Ld.  Castleton,  1  Eiq. 
Ca.  Abr.  93,  pi.  6;  Lord  Hardwicke's  opin- 
ion in  Skip  V.  Huey,  3  Atk.  93 ;  East  India 
Company  v.  Boddam,  9  Ves.  464. 

Lreigh,  for  the  appellees,  admitted,  that 
he  could  not  maintain  the  principles  de- 
clared in  the  interlocutory  decree,  that 
Swearingen  was  not  a  competent  witness, 
and  that  a  court  of  equity  would  not  set  up 
a  lost  bond  against  a  surety.  But  he  said, 
1.  that  he  had  searched  in  vain,  for  a  case, 
in  which  a  lost  bond  had  been  set  up  against 
the  heirs  of  the  obligor ;  and  the  reason 
might  be,  that  as  the  heirs  were  not  bound 
unless  they  were  expressly  nam-^d,  and  as 
in  practice  (especially,  in  this  country) 
cases  of  bonds  for  money  not  binding,  were 
as  frequent  as  bonds  binding,  the  heirs  of 
the  obligor,  it  would  be  dangerous  to  permit 
any  proof  of  the  obligation  of  the  heirs, 
bttt  the  deed  itself.     And   the  present 

483  'case   seemed   to   him  an  example  of 


the  mischief  of  allowing  any  other 
proof  against  the  heirs,  but  the  deed  itself. 
For  he  said,  2.  there  was  here,  no  sufficient 
proof,  that  the  three  lost  bonds  did  expressly 
bind  the  heirs  of  the  obligors.  Swearingen, 
the  obligee,  did  not  depose  that  they  did ; 
nor  did  his  bill  against  James  Kerney,  the 
surety,  in  the  county  court  of  Jefferson,  to 
set  up  the  lost  bonds  against  the  surety, 
allege  that  those  bonds  bound  the  heirs  of 
the  obligors ;  indeed,  such  an  allegation  in 
that  bill,  would  have  been  unnecessary  and 
idle.  The  proof  was  circumstantial — that, 
as  it  appeared  that  the  first  of  the  four 
bonds  which  was  produced,  did  bind  the 
heirs  of  the  obligors,  and  as  the  other  three 
bonds,  which  were  lost,  were  executed  at 
the  same  time,  and  for  instalments  of  the 
same  debt,  therefore  it  might  be  inferred, 
that  the  lost  bonds  also  bound  the  heirs. 
Now,  such  an  inference  might  be  irresisti- 
ble, if  these  had  all  been  printed  forms  of 
bonds,  filled  up  by  the  parties,  or  even  if 
they  had  been  formal  bonds  with  an  obliga- 
tion and  condition  of  defeasance ;  but  they 
were  single  bonds,  written  by  the  parties 
for  the  occasion,  and  the  word  heirs  might 
have  been  inserted  in  one,  and  omitted  in 
the  others.  There  was  no  reason  to  believe, 
that  the  importance  of  inserting  that  word, 
was  present  to  the  minds  of  the  parties  at 
the  time,  or  that  they  were  careful  that  all 
the  bonds  should  be  exactly  alike.  This 
word  might  have  been  omitted  in  the  lost 
bonds,  through  mere  inadvertence,  and  the 
omission  of  it  would  exempt  the  heirs  from 
the  obligation. 

CARR,  J.  The  counsel  for  the  appellees, 
in  the  argument  here,  abandoned  both  the 
grounds  on  which  the  interlocutory  decree 
was  founded ;  and  very  properly ;  for  noth- 
ing can  be  better  settled,  than  that  equity 
will  set  up  a  lost  bond  acrainst  sureties,  nor 
any  point  clearer,    than    that    Swearingen 

was  a  competent  witness.  His 
484      *debt  was  paid  off,  under  a  decree  of 

twenty  years  standing,  and  which 
never  could  be  impeached.  The  counsel, 
however,  questioned  whether  equity  could 
charge  the  heirs  of  an  obligor,  upon  a  lost 
bond,  and  said  that  his  research  had  not 
enabled  him  to  find  a  single  case  in  which 
equity  had  set  up  a  lost  bond  against  heirs. 
Believing  that  I  should  hardly  find,  what 
had  escaped  the  eye  of  that  vigilant  coun- 
sel, I  have  not  looked  for  such  a  case.  But 
taking  up  the  question  upon  principle,  I 
cannot  feel  a  doubt,  that  equity  has  the 
power,  and  that  it  is  the  duty  of  her  courts 
to  charge  the  heir  upon  a  lost  bond,  where- 
ever  there  is  proof  that  it  bound  the  heirs, 
and  assets  have  descended.  The  right  of 
the  ancestor  to  bind  the  heir,  so  far  as  real 
assets  shall  descend,  is  one  of  the  oldest 
principles  of  the  common  law.  The  proof 
in  this  record  satisfies  my  mind,  that  the 
lost  bonds  did  bind  the  heirs.  What  is  the 
meaning  of  the  phrase  that  equity  will  set 
up  a  lost  bond,  or  other  instrument?  I  un- 
derstand it  to  mean,  that  the  instrument 
will  be  restored  to  its  pristine  vigor  and 
power ;  that  the  accident  will  be  relieved 
against;  the  loss  supplied.  If  so,  and  if 
the  bond  bound  the  heirs  before  the  loss,  it 
must  equally  bind  them  after  it  is  set  up, — 
after  it  is   found   again;  otherwise,    it   is 
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not  the  same  bond.  In  Field  v.  Harrison, 
2  Wash.  140,  president  Pendleton  said,  **It 
is  true  a  court  of  equity  will  set  up  a  lost 
bond  against  a  surety;  but  the  reason  is, 
that  the  suret3'  is  not  discharged  by  the  loss 
of  the  bond,  and  the  court  only  relieves 
against  the  accident,  by  setting  up  the  evi- 
dence of  the  debt.'*  Surely,  this  reasoning 
applies  equally  to  the  heir :  he  is  not  dis- 
charged by  the  loss  of  the  bond ;  and  when 
the  evidence  of  the  debt  is  set  up,  it  is 
equally  conclusive  upon  him,  as  on  the 
surety.  Indeed,  the  equity  of  the  surety 
seems  to  me  much  the  strongest ;  for  he  is 
bound,  though  he  never  received  a  cent, 
while  the  heir  is  only  bound,  when,  and  so 
far  as  he  has  received  real   assets  from  the 

original  debtor. 
485  *The  case  of  Bishop    v.    Church,  2 

Ves.  sen.  373,  is  not  ad  idem  with  the 
present  case,  but  I  think  the  principle  the 
same.  That  was  the  case  of  a  joint  bond, 
where  one  obligor  died,  and  the  application 
to  equity  was,  to  set  up  the  remedy,  con- 
fessedly gone  at  law,  against  the  executor 
and  heir  of  the  deceased  obligor:  it  was 
objected,  in  the  argument,  that  when  the 
heir  was  once  clear  at  law,  equity  never 
bound  him;  but  lord  Hardwicke  said,  ''As 
to  the  heir  at  law,  I  am  of  opinion,  that  the 
plaintifiF  has  the  same  equity  against  him. 
In  all  the  cases,  where  two,  their  heirs,  ex- 
ecutors and  administrators,  are  bound  in  a 
joint  bond,  and  by  the  death  of  one,  in  the 
life  of  the  other,  the  legal  lien  and  action 
at  law  have  been  gone,  if  a  court  of  equity 
has  allowed  the  equity,  and  set  up  the  bond, 
it  has  always  set  it  up,  not  partly  only 
against  the  personal  estate  and  executor, 
but  against  the  heir  also ;  because  that  is  a 
very  different  case  from  that  which  was 
put,  where  the  heir  was  not  named."  And 
he  referred  to  several  cases,  and  among 
others,  to  Acton  v.  Pierce,  2  Vern.  480, 
where  A.  gave  a  bond  to  B.  his  intended 
wife,  which  being  extinguished  by  the 
marriage,  was,  after  the  death  of  the  hus- 
band, set  up  against  his  heir. 

I  am  of  opinion,  that  the  decree  should  be 
reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below,  to  enter  a  de- 
cree precisely  like  the  final  decree  of  the 
chancellor,  except  that  it  shall  embrace  the 
whole  sum  paid  by  the  surety. 

The  other  judges  concurring,  decree  re- 
versed, and  cause  remanded  Ac, 
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♦Merrit  and  Wife  and  Others  v. 
Smith  and  Others. 

December.  1885,  Richmond. 


(Absent  Tucker.  P.,  and  Brooke.  J.) 

Parol  aift  of  5lavM-Coii5tnictloa  of  SUtute— Remain- 
derman— Statute  of  Limitations.*— Tenant  for  life  of 
a  slave  makes  a  parol  grift  thereof,  in  1788  or  1786, 
to  S.  and  wife:  and  the  remainderman  also  makes 


•SUtute  of  LIniUtlons— When  It  Begins  to  Ran 
against  Remalndemen.— See  Ball  v.  Johnson,  8  Gratt. 
281,  and  note.  The  principal  case  is  cited  and  ap- 
proved in  Merrltt  v.  Huarhes,  36  W.  Va.  862.  15  S.  E. 
Rep.  68;  Central  Land  Co.  v.  Laldley.  82  W.  Va.  148.  9 
S.  E.  Rep.  64. 

See  monographic  note  on  "Limitation  of  Actions** 
appended  to  Herrtnirton  y.  Harklns,  1  Rob.  SOI. 


a  parol  gift,  about  the  same  time,  of  his  Interest 
In  remainder,  to  S.  and  wife:  S.  takes  and  holds 
possession  till  his  death  In  1780:  the  tenant  for  life 
dies  in  1800:  Hbld,  1.  a  parol  gift  of  slaves,  made 
before  the  statute  of  October  1787.  ch.  22,  S  3,  is,  not- 
withstanding that  statute,  void,  though  the  donee 
had  received  the  possession,  and  held  it  at  the 
time  and  after  that  statute  took  effect;  and  2:  the 
donee  S.  in  this  case,  held  the  possession  only 
under  the  gift  of  the  tenant  for  life,  not  under 
that  of  the  remainderman,  so  that,  the  statute  of 
limitations  could  not  arlTe  him  title  as  aarainst  the 
remainderman. 
ArMtration  and  A  ward  t— Submission  as  Execntor— Case 
St  Bar.— S.  S.  claiming  slaves  in  her  own  riffht,  and 
others  settinar  up  a  claim  to  the  same  slaves,  sub- 
mit their  claims  to  arbitration,  and  there  is  an 
award  aarainst  S.  S.  and  in  favour  of  the  conflict- 
inar  claim:  S.  S.  at  the  time  of  the  submission,  was 
executrix  of  T.  S.  but  she  did  not  Join  in  the  sob- 
mlsslon  in  that  character,  or  alleare  any  claim  for 
her  testator's  estate,  before  the  arbitrators:  T. 
S.*s  learatees  afterwards  assert  a  claim  to  the 
slaves:  It  seems,  if  S.  S.  had  had  any  riarht  to  the 
slaves  as  executrix  of  T.  S.  at  the  time  of  submis- 
sion, the  award  would  have  embraced  that  riarht.. 
and  barred  the  claim  for  T.  S.*s  estate. 

This  was  the  sequel  of  the  case  of  Smith 
and  others  v.  Smith  &c.,  4  Rand.  95. 

After  the  cause  was  remanded  for  further 
proceedings  according  to  the  principles  de- 
clared in  the  decree  of  this  court,  new  par- 
ties set  up  a  claim  to  the  slaves  in  question, 
and  a  new  controversy  arose,  in  the  court 
of  chancery;  to  understand  which,  a  reca- 
pitulation of  the  facts  of  the  case  is  neces- 
sary, with  the  addition  of  some  particulars 
not  known  when  the  cause  was  here  before. 

Thomas  Smith  the  elder,  by  his  last  will 
and  testament,  which  was  proved  in  the 
county  court  of  Albemarle  in  1783,  devised 
and  bequeathed  to  his  wife,  during- 
487  Mife  or  widowhood,  all  his  estate, 
real  and  personal ;  and  he  bequeathed 
the  remainder  of  several  slaves,  expectant 
•on  the  estate  fiven  to  his  wife,  to  several 
of  his  children,  and  among  the  rest  be  be- 
queathed a  woman  named  Winnifred  to  his 
daughter  Susanna  Smith,  who  was  then  the 
wife  of  another  Thomas  Smith,  called 
Maryland  Thomas ;  and  then  he  bequeathed 
all  the  residue  of  his  estate  to  his  son 
Thomas  Smith,  the  younger.  The  woman 
Winnifred  bequeathed  to  Susanna  Smith, 
after  her  mother's  death,  had  a  child  named 
Milly,  born  before  the  death  of  the  testator, 
Thomas  the  elder;  and  not  long  after  his 
death,  his  widow,  the  legatee  for  life,  sent 
Winnifred  and  her  child  Milly  to  Susanna 
Smith,  the  legatee  of  Winnifred  in  re- 
mainder, whose  husband  Maryland  Thomas 
was  then  living.  After  the  death  of  the 
widow  of  Thomas  the  elder,  the  legatee  for 
life,  which  happened  in  1800,  and  after  the 
death  of  Maryland  Thomas,  husband  of 
Susanna  Smith,  Thomas  the  younger,  by 
deed  dated  the  7th  March  1801,  gave  and 
conveyed  to  his  sister  Susanna  all  his 
right  and  interest  in  the  woman  Milly  and 
her  increase ;  Susanna  being,  at  that  time, 
the  executrix  of  her  husband,  Maryland 
Thomas.     But  John  Smith  the  heir  at  law. 


tSee  monoarraphic  note  on  "Arbitration  and 
Award"  appended  to  Bassett  r.  Connlnarham.  9 
Oratt  684. 
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and  other  cbildren  of  Thomas  the  elder,  in- 
sisted, that  that  testator  was  intestate  as 
to  the  woman  Milly,  and  all  the  other  in- 
crease of  slaves  bequeathed  by  him,  in  re- 
mainder after  his  wife's  death,  which  were 
born  before  his  death.  And  Snsanna  Smith, 
thns  holding  and  claiming  Milly  and  her 
increase,— Thomas  Smith  the  younger, 
holding  and  claiming,  as  residuary  legatee, 
another  slave  named  Robin,  born  before 
the  testator  Thomas  the  elder's  death,  the 
remainder  whereof  was  not  specifically  be- 
queathed by  that  testator's  will,— and  John 
Smith  the  heir  at  law,  and  two  of  the  other 
distributees,  of  Thomas  the  elder,  claiming 
distribution  of  all  these  slaves,  on  the 
ground  that  that  testator  was  intestate  in 
regard  to  them, — submitted  their  respective 

claims  to   arbitration ;  and  the    arbi- 
488      trators,  *in  March  1801,  awarded,  that 

Robin  held  by  Thomas  the  younger, 
and  Milly  and  her  increase  held  by  Susanna, 
ought  to  be  equally  divided  among  the  dis- 
tributess  of  the  testator  Thomas  the  elder. 
At  the  time  of  this  arbitration  and  award, 
there  were  several  other  distributees  of 
Thomas  the  elder,  who  were  not  parties  to 
the  submission.  The  original  bill  was  filed 
by  John  Smith  the  heir  at  law,  and  the 
other  two  distributees,  of  Thomas  Smith 
the  elder,  who  were  parties  to  the  submis- 
sion and  arbitration,  against  Thomas  Smith 
the  younger,  and  Susanna  Smith,  to  enforce 
the  award.  The  chancellor  dismissed  the 
bill,  without  prejudice  to  any  remedy  the 
plaintiffs  might  have  at  law.  But,  upon  an 
appeal  taken  by  the  plaintiffs,  this  court 
reversed  the  decree,  and  held,  that  the  case 
was  properly  relievable  in  equity ;  that  the 
arbitrators  did  indeed  decide  the  point  of 
law  submitted  to  them  erroneously,  yet  the 
award  was  binding  on  the  parties  to  the 
submission,  so  far  as  their  interests  were 
concerned ;  but  that  as  to  those  of  the  dis- 
tributees of  Thomas  the  elder,  who  did  not 
join  in  the  submission  to  arbitration,  they 
could  claim  nothing  under  the  award ;  and 
the  shares  they  would  have  been  entitled  to, 
if  they  had  been  parties  to  the  submission, 
remained  to  Thomas  Smith  the  younger, 
the  residuary  legatee,  and  his  donee  Susanna 
Smith.  And  the  cause  was  remanded  to  the 
court  of  chancery  for  further  proceedings. 
After  t^e  cause  got  back  to  the  court  of 
chancery,  the  plaintiffs  amended  their  bill, 
conventing  before  the  court,  as  parties  de- 
fendants, the  other  distributees  of  Thomas 
Smith  the  elder,  who  were  not  parties  either 
as  plaintiffs  or  defendants  to  the  original 
bill,  and  the  legatees  of  Maryland  Thomas 
Smith,  who  were  in  possession  of  some  of 
the  increase  of  the  woman  Milly,  and 
claimed  title  to  the  same.  And  the  cause 
was  regularly  matured  for  hearing  upon  the 

amended  bill. 
489  *In  the  meantime,  Merrit   and  wife 

and  others,  legatees  of  Maryland 
Thomas  Smith,  exhibited  their  bill  against 
the  plaintiffs  and  defendants  in  the  other 
cause;  alleging,  that  Susanna  Smith,  party 
to  the  submission  to  arbitration  of  March 
1801,  was  at  the  time  executfix  of  her  de- 
ceased husband  Maryland  Thomas,  but  she 
did  not  join  in  the  submission  as  executrix 
of  her  husband;  she  submitted  her  own 
claim  to  the  slaves  in   question  to  arbitra- 


tion, not  the  claim  of  her  husband  and  tes- 
tator's estate;  and  so  the  arbitration  and 
award  did  not  affect  the  rights  of  Maryland 
Thomas's  legatee :  that  at  the  time  of  that 
submission  and  arbitration,  the  plaintiffs 
were  infants:  that  the  woman  Winnifred, 
and  her  child  Milly,  were  delivered  to  Mary- 
land Thomas,  in  his  lifetime,  with  the  con- 
sent of  the  widow  of  the  testator  Thomas 
the  elder,  and  of  his  residuary  legatee 
Thomas  the  younger;  that  Maryland 
Thomas,  thenceforth,  held  Milly  and  her 
increase  as  his  own  property,  till  his  death 
in  1789;  that  the  property,  in  truth,  be- 
longed to  his  estate;  and  that  the  plain- 
tiffs, his  legatees,  were  now  entitled  to  the 
woman  Milly  and  all  her  increase. 

The  defendants,  who  were  plaintiffs  in 
the  first  cause,  in  their  answer  to  this  bill, 
denied  the  right  therein  asserted  to  the 
slaves  in  question;  and  the  defendant 
Susanna  Smith,  in  her  answer  admitted, 
and  maintained  it.  And  this  cause  also 
was  regularly  matured  for  hearing. 

The  legatees  of  Maryland  Thomas  Smith, 
to  prove  the  allegations  of  their  bill,  took 
and  filed,  1.  The  deposition  of  the  defend- 
ant Susanna  Smith,  who  deposed,  that  her 
mother  and  brother,  Thomas  the  younger, 
sent  Winnifred  and  her  child  Milly  to  her 
and  her  husband,  in  1785;  that  Thomas  the 
younger,  before  and  soon  after  the  slaves 
were  so  sent  to  them,  told  her  and  her  hus- 
band Maryland  Thomas*  that  he  never 
should  claim  Milly  and  her  increase;  that 
she  considered  this  a  gift  of  Milly  and 
her  increase  to  her  and  her  husband ; 
490  and  *that  her  brother,  Thomas  the 
younger,  executed  the  deed  of  gift  of 
the  slaves  in  question  to  her,  of  his  own 
accord.  2.  The  deposition  of  Thomas  Smith 
the  younger,  who  deposed,  that  his  father, 
Thomas  the  elder,  died  in  1783,  and  that 
shortly  after  his  death,  he  the  deponent 
made  a  verbal  gift  of  all  his  right  and  title 
in  the  woman  Milly  »nd  her  increase,  to  his 
sister  Susanna  and  her  husband  Maryland 
Thomas ;  that  after  the  death  of  Maryland 
Thomas,  his  sister  Susanna  having  in- 
formed him,  that  she  was  uneasy  about  the 
title  to  Milly  and  her  increase,  because  his 
gift  thereof  had  not  been  in  writing,  he 
therefore  gave  her  the  deed  of  March  1801, 
conveying  these  slaves  to  her.  And  3.  the 
deposition  of  Rachel  Smith,  who  deposed, 
that  she  heard  the  widow  of  Thomas  the 
elder  say,  that  she  had  given  Winnifred  and 
her  child  Milly  to  Maryland  Thomas  and 
his  wife  Susanna,  because  she  believed  her 
husband  had  intended  to  give  the  child 
Milly  as  well  as  the  mother  Winnifred  to 
them,  and  that  it  was  through  an  omission 
in  his  will,  that  this  intention  was  not  ex- 
pressed. 

Both  causes  were  heard  together;  and  the 
chancellor  dismissed  the  bill  of  the  legatees 
of  Maryland  Thomas  Smith;  and  made  a 
decree  in  the  other  cause,  plainly,  and  in- 
deed acknowledgedly,  conforming  with  the 
decree  made  by  this  court,  when  the  cause 
was  here  before,  and  in  all  respects  right, 
if  the  bill  of  the  legatees  of  Maryland 
Thomas  was  properly  dismissed. 

Merritt  &   wife   and   others,    legatees   of 
Maryland  Thomas*  appealed  to  this  court. 
Johnson,  for  the   appellants,    said,    that 
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Susanna  Smith  joined  in  the  submission  to 
arbitration  in  her  own  right,  not  as  execu- 
trix of  her  husband,  Maryland  Thomas 
Smith ;  therefore,  the  award  did  not  at  all 
a£fect  the  rights  of  her  testator*s  estate. 
And  he  endeavoured  to  maintain,  that,  upon 
the  case  stated  in  the  bill  of  Merrit  &  wife 
and  others,  and  the  facts   proved    by 

491  the    depositions,    *the    woman    Milly 
and  her  increase  were  the  property  of 

Maryland  Thomas  in  his  lifetime,  and  at 
his  death  devolved  to  his  representative  and 
legatees :  for  Maryland  Thomas  had  actual 
possession  of  the  woman  Milly,  for  more 
than  five  years,  taking  the  date  of  the  gift 
from  the  deposition  of  the  donor,  Thomas 
the  younger;  and  the  statute  of  limitations 
gave  him  the  title.  Jordan  v.  Murray,  3 
Call  85. 

Leigh  answered,  that  Susanna  Smith  did 
not  submit  the  justice  of  her  own  claim 
alone  to  arbitration ;  she  submitted  also  the 
justice  of  the  claim  of  the  heir  at  law  and 
distributees  of  Thomas  Smith,  the  elder, 
and  their  claim,  being  established  by  the 
award,  equally  defeated  any  claim  she 
might  have  had  as  executrix  of  her  husband, 
as  the  claim  she  set  up  in  her  own  right. 
But.  however,  that  might  be,  he  said,  it 
was  plain,  that  Maryland  Thomas  Smith 
never  had  any  property  at  all  in  the  woman 
Milly  and  her  increase.  For,  1.  the  deposi- 
tions afforded  very  inconclusive  proof  of  the 
case  alleged  in  the  bill.  2.  It  was  obvious, 
that  Maryland  Thomas  Smith  never  held 
possession  under  the  alleged  donor  Thomas 
Smith  the  younger;  he  held  under  the 
widow  of  Thomas  Smith  the  elder,  who  was 
the  tenant  for  life;  his  donor,  Thomas  the 
younger,  was  only  entitled  to  the  remainder, 
which  did  not  fall  in  during  Maryland 
Thomas's  life.  But,  3.  admitting  that 
Thomas  the  younger  made  a  verbal  gift  of 
the  slaves  in  question  to  Maryland  Thomas, 
in  1783  or  1785;  and  that  Maryland  Thomas 
held  possession  till  bis  death  in  1789;  he 
acquired,  neither  by  the  gift  nor  the  pos- 
session, any  property  in  these  slaves.  The 
statute  of  limitations  did  not  operate  to 
perfect  his  title;  for  that  did  not  begin  to 
run  against  the  donor,  till  the  death  of  the 
tenant  for  life  in  1800.  The  verbal  gift 
was  void  by  the  statutes  of  April  1757,  ch. 
6,  i  2,  and  September  1758,  ch.  5,  {[  1,  7 
Hen.    Stat,    at    large,    pp.    119,    237. 

492  *And   though   the  statute  of  October 
1787,    ch.    22,    {    2,    12  Id.  506,  which 

provided,  that  the  former  statutes  should 
not  be  construed  to  extend  to  verbal  gifts 
of  slaves,  whereof  the  donees  had  had  pos- 
session, was  passed  during  Maryland 
Thomas  Smith's  life,  and  while  he  held  the 
possession,  yet  this  statute  did  not  operate 
retrospectively,  to  make  good  the  previous 
verbal  gift.     Turner  v.  Turner,  1  Wash.  139. 

CARR,  J.  It  is  admitted,  that  the  decree 
is  right,  if  the  bill  filed  by  the  legatees  of 
Maryland  Thomas  Smith  was  properly 
dismissed.  Therefore,  the  questions  are, 
1.  Whether  Maryland  Thomas  acquired  any 
title  in  the  woman  Milly  and  her  increase, 
during  his  life?  and  2.  Whether  the  sub- 
mission to  arbitration,  and  the  award,  em- 
braced that  title. 

As  to  the  first,  let  the  facts  alleged  and 
contended    for    by  the  appellants,  be  taken 


as  true,  though  they  are  very  defectively 
proved.  There  was  a  parol  gift  by  the 
tenant  for  life,  followed  by  delivery  of  pos- 
session, to  Maryland  Thomas,  in  1783  or 
1785;  then  there  was  a  parol  relinquishment 
of  his  right  and  title  by  Thomas  the 
younger,  the  remainderman ;  and  Maryland 
Thomas  held  the  possession  till  his  death 
in  1789:  did  he  thereby  acquire  the  title?  If 
we  are  to  be  governed  by  the  laws  in  force 
at  the  time  of  the  gift,  as  settled  by  the 
decisions  of  this  court,  the  answer  must  be 
in  the  negative.  The  statutes  of  April 
1757,  ch.  6,  2  2,  and  September  1758,  ch.  5, 
{  1,  provided  that  no  gift  of  slaves  should 
be  good  and  sufficient  to  pass  any  estate  in 
such  slaves,  unless  the  same  should  be  made 
by  will  Ac.  or  by  deed  in  writing,  duly 
proved  and  recorded  &c.  and  those  statutes 
remained  in  force,  unaltered,  till  October 
1787,  when  a  statute  w:as  passed,  reciting 
the  statutes  of  1757  and  1758,  and  that  it  had 
been  determined  by  a  late  adjudication, 
that  all  gifts  of  slaves  were  void, 
493  *unless  made  in  writing  &c.  and  en- 
acting, that,  thenceforth,  the  statutes 
of  1757  and  1758,  should  be  construed  to  ex- 
tend only  to  gifts  of  slaves,  whereof  the 
donors  have,  notwithstanding  such  gifts 
remained  in  the  possession,  and  not  to 
gifts  of  such  slaves  as  had  or  should  at  any 
time  come  into  the  actual  possession  of,  and 
have  remained  with,  the  donee,  or  some 
person  claiming  under  such  donee ;  1  Rev. 
Code,  ch.  Ill,  {  51,  p.  432.  Now,  in  Turner 
V.  Turner,  1  Wash.  139,  decided  in  1792, 
this  court  held,  that  a  parol  gift  of  slaves 
made  between  April  1757  and  October  1787, 
though  accompanied  by  delivery  of  posses- 
sion, was  void,  and  that  the  statute  of  Oc- 
tober 1787  was  only  prospective  in  its 
operation.  See  also  Jordan  v.  Murray,  3 
Call  85,  and  Spiers  v.  Willison,  4  Cranch 
398.  The  parol  gift,  in  the  present  case, 
was  made  by  the  widow  of  Thomas  Smith 
the  elder,  the  tenant  for  life,  in  1783  or 
1785,  and  the  gift  or  release  of  the  re- 
mainder by  Thomas  the  younger,  was  made 
soon  after.  By  the  law  at  that  time,  these 
gifts  were  void.  If  it  be  said,  that  the  pos- 
session of  Maryland  Thomas  Smith  was 
sufficient  to  give  him  a  title,  and  Jordan  v. 
Murray  be  relied  on  to  shew  that  the  parol 
gift  may  be  given  in  evidence  to  shew  in 
what  right  he  held ;  the  answer  is,  that  dur- 
ing the  life  of  old  Mrs.  Smith,  the  tenant 
for  life,  Maryland  Thomas's  possession 
could  not  be  adversary  to  Thomas  the 
younger,  the  legatee  in  remainder,  who  had 
no  right  to  the  possession  during  the  life 
of  his  mother;  and  she  lived  till  1800.  I 
conclude,  therefore,  that  Maryland  Thomas 
Smith  had  no  title  whatever  to  Milly  and 
her  increase,  and,  of  course,  could  give 
none  to  his  legatees. 

It  is,  then,  not  worth  while  to  discuss 
the  question,  whether  this  ground  of  claim 
was  submitted  to  the  arbitrators  in  1801; 
for,  whether  it  was  or  not,  if  Maryland 
Thomas  Smith  had  no  title  at  all,  the 
494  bill  of  his  ^legatees  was  properly  dis- 
missed. I  shall,  however,  merely  add, 
that  if  Susanna  Smith  had  really  held  the 
slaves  as  executrix  of  her  husband,  (which, 
in  fact,  she  did  not  pretend)  and  his  title 
had    been   better  than   it  is,  we  mast  have 
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taken  it  as  submitted  by  her  to  the  arbitra- 
tors. 

The  other  judges  concurred.  Decree 
affirmed.  

495       «D.  &  W.  Kyle  v.  Roberts's  Ex'or 
and  Others. 

December,  18S6,  Rlcbmond. 

(Absent  Tuckeb.  P.,  and  Brookk.  J.) 

Partoerabip— A^reemeat  for  m  Lease  —  Unauthorized 
Action  of  Deceased  Partner— Liability  of  Snrvlvlnff 
Partners— Case  at  Bar.— M.  a  partner  of  the  mer- 
cantile boQse  of  K.  &  M.  takes  a  lease  from  R.  to 
K.  &  M.  of  a  tenement  for  a  term  of  five  years,  at 
a  yearly  rent  of  lOOO  doUais:  the  lease  is  by  deed, 
aimed  and  sealed  by  M.  in  the  name  of  K.  &  M. 
i^tbout  authority  from  his  copartners  to  execute 
any  deed  binding^  them:  the  tenement  is  used  and 
occupied  for  the  partnership  purposes,  for  two 
years  of  the  term,  and  the  yearly  rents  are  cred- 
ited to  the  lessor  on  the  books  of  the  partnership: 
then  M.  dies:  his  suryivinar  partners  abandon  the 
tenement:  the  executor  and  devisee  of  the  lessor 
file  a  bill  in  equity,  aarainst  the  suryiyinar  partners 
ajMl  the  administratrix  of  the  deceased  partner, 
for  specific  execution  of  the  agreement  for  the 
lease  for  the  use  of  K.  &  M.  which  the  deed  exe- 
cuted by  M.  alone  was  intended  to  evidence,  and 
for  a  decree  aarainst  the  survivinar  partners  for 
the  rents  for  the  residue  of  the  term,  without  al- 
learinar  that  the  estate  of  M.  the  deceased  partner 
is  insolvent:  Held, 

relievable  in  equity, 
a.  Sane— Same— Same— Same.— Thouarh  the  deed  of 
lease,  and  covenants  therein  contained,  executed 
by  M.  alone,  in  the  name  of  K.  &  M.  was  not  ob- 
liaratory  on  his  partners,  yet  the  agreement  for 
the  lease  for  the  use  of  the  partnership,  of  which 
the  deed  was  intended  as  evidence,  was  bindinar 
on  the  partnership,  and  was  not  extinguished 
by  the  deed:  and,  as  the  partnership  took  the 
'benefit  of  the  lease,  the  survivinar  partners  shall 
execute  the  agreement,  and  pay  the  rents  for 
the  whole  term. 

3.  Same— Same— Same  — Memorandnm  —  SUtnte  of 
Frauds.- It  seems,  the  deed  siamed  by  M.  in  the 
name  of  K.  &  M.  is  a  sufficient  note  in  writinar  of 
the  aarreement  for  the  lease  to  the  partnership, 
to  take  the  case  out  of  the  statute  of  frauds,  as 
to  them. 

4,  Same— Interest— Rent  In  Arrear.*— But  no  interest 
Shan  be  allowed  on  the  balance  of  rents  in  ar- 
rear. 

I>avid  Kyle,  William  Kyle  and  David 
Mays  were  partners  of  the  mercantile  house 
of  Kyles  &  Mays  at  Lynchburg,  and  Mays 
was  the  acting  partner  of  the  house  there. 
And  by  articles  under  seal,  between  Enoch 
Roberts    and    Kyles    &    Mays,    dated    the 


^Interest— Rent  In  Arrear.— Interest  cannot  be  re- 
covered, as  of  course,  in  actions  for  the  recovery  of 
rent  In  arrear.  but  may  be  ffiven  under  circum- 
stances to  be  J  udared  of  by  the  jury.  Dow  v.  Adam, 
6Mnnf.  21:  Mickie  v.  Wood,  5  Rand.  571:  Oraham 
V.  Woodson,  2  Call  249,  and  iioto:  Skipwith  v.  Clincb, 
2  Call  253.  and  note.  And  interest  is  not  recoverable, 
by  way  of  damaares.  in  an  action  of  debt  for  rent 
arrear.  Cooke  v.  Wise,  8  Hen.  &  M.  468:  Newton  v. 
Wilson.  3  Hen.  &  M.  47a 

See  also,  monographic  fio^« on  "Interest**  appended 
to  Pred  V.  Dixon,  27  Qrait  641. 
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5th  May  1818,  Roberts  ^leased  to  Kyles 

&  Mays,  a  house  with  a  kitchen  &c. 
in  Lynchburg,  for  the  term  of  five  years, 
from  the  1st  June  1818  to  the  1st  June  1823, 
for  a  rent  of  1000  dollars  a  year,  payable 
quarter  yearly.  This  instrument  was  signed 
and  sealed  by  Roberts,  and  by  Mays,  in 
the  name  of  the  firm,  Kyles  &  Mays ;  but 
neither  of  the  Kyles  authorized  him  to  ex- 
ecute it  for  them.  Mays,  and  after  him 
Roberts,  died  during  the  term  of  five  years. 
William  Davis,  the  executor  of  Roberts, 
and  Matilda  Roberts,  his  widow  and  dev- 
isee, exhibited  a  bill  in  the  superiour  court 
of  chancerv  of  Lynchburg,  against  David 
and  William  Kyle,  surviving  partners  of 
Kyles  &  Mays,  and  Mary  Ann  Mays,  ad- 
ministratrix of  the  deceased  partner  Mays, 
— setting  forth  the  articles  of  the  5th  May 
1818,  and  alleging,  that  the  house  of  Kyles 
&  Mays,  which  was  carrying  on  an  extensive 
trade  in  dry  goods,  entered  on  the  premises 
in  pursuance  of  the  case,  and  occupied  and 
enjoyed  the  same,  paying  the  stipulated  rent 
quarterly,  until  the  death  of  Mays:  that 
Roberts,  the  lessor,  in  his  lifetime,  had 
many  dealings  with  Kyles  &  Mays,  pur- 
chasing goods  of  them,  and  receiving  part 
of  the  rents  of  the  premises;  and  after  his 
death,  his  widow  and  devisee,  the  plaintiff 
Matilda,  had  also  purchased  ^oods  of  them, 
for  which  Davis,  the  executor,  was  willing 
that  a  credit  should  be  allowed  against  the 
rents  due  from  Kyles  &  Mays  on  the  lease ; 
but  all  these  accounts  remained  yet  unset- 
tled :  that  David  and  William  Kyle,  the  sur- 
viving partners,  now  insisted,  that  they 
were  nowise  bound  by  the  covenant  executed 
by  their  deceased  partner  Mays,  since  they 
had  not  executed  that  deed,  or  given  Mays 
authority  to  execute  it  for  them;  and  that 
by  agreement  with  Mays,  the  partnership 
was  only  to  be  liable  for  a  rent  of  600  dol- 
lars, for  a  house  for  the  transaction  of  the 
partnership  business:  that  if  this  was  true, 
the  administratrix  of  Mays  was  bound  to 
pay  400  dollars  of  the  rent ;  but  the  plaintiffs 

believed  there  was  no  such  agreement 
497      between  the  *Kyles    and    Mays,    and 

if  there  was,  Roberts,  the  lessor,  was 
not  privy  to  it,  but  intended  to  lease  the 
premises  to  the  house  of  Kyles  &  Mays,  for 
the  yearly  rent  of  1000  dollars,  to  be  paid 
by  the  partnership;  and  if  the  partnership 
was  not  bound  by  the  deed  which  was  ex- 
ecuted by  Mays  alone,  yet  it  was  bound  by 
the  contract  made  by  Mays  for  its  benefit, 
of  which  that  deed  was  only  the  evidence, 
since  the  partnership  had  actually  taken  and 
enjoyed  the  benefit  of  it,  and  the  rent  re- 
served was  perfectly  reasonable,  and  had 
been  credited  to  the  lessor  in  his  accounts 
with  the  partnership,  on  its  own  books,  at 
the  stipulated  rate  of  1000  dollars  yearly : 
that  the  Kyles  refused  to  pay  more  than  600 
dollars  of  the  yearly  rents  accrued  before 
Mays' s  death,  and  refused  to  pay  any  of  the 
rents  accrued  since:  and  that  the  accounts 
between  Kyles  A  Mays,  and  Roberts,  in  his 
lifetime,  and  the  plaintiffs  since  his  death, 
having  none  of  them  been  settled,  it  could 
not  be  known  how  much  of  the  rent  was 
due,  or  what  proportion  thereof  was  prop- 
erly due  to  Roberts's  executor,  and  what  to 
his  devisee ;  and  therefore,  the  executor  and 
devisee    joined    in    this   bill.     And  the  bill 
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called  on  David  and  William  Kyle  to  render 
the  accounts;  and  prayed,  that  all  the  ac- 
counts should  be  settled,  and  a  decree 
against  David  and  William  Kyle,  the  sur- 
viving partners,  for  the  balance  that  might 
be  found  due  of  the  whole  of  the  rents  for 
the  whole  term  of  five  years,  and  general 
relief. 

David  and  William  Kyle  answered,  that 
they  had  never  assented  to  or  sanctioned 
the  lease  executed  by  Mays,  or  authorized 
him  to  execute  any  such  deed ;  they  were 
not  bound  by  the  deed ;  the  plaintiffs'  proper 
remedy  was  an  action  at  law  against  the 
representative  of  Mays;  and  they  had  no 
just  claim  to  relief  in  equity  against  the 
surviving  partners :  that  Mays  was  author- 
ized to  take  a  house  for  the  business  of  the 
partnership  at  a  rent  not  exceeding  600  dol- 
lars a  year:  that  the  partnership  was  not 
bound  to  furnish  him  a  house  for  the 
498  accommodation  *of  his  family:  that 
a  part  of  the  tenement  leased  by  Rob- 
erts to  Mays,  was  occupied  for  the  use  of 
the  partnership,  until  Mays' s  death,  but 
not  the  whole  of  it;  the  other  part  having 
been  occupied  by  Mays,  in  his  lifetime,  as 
a  dwelling :  that  the  yearly  rent  of  1000  dol- 
lars for  the  whole  tenement,  was  most  un- 
reasonable :  and  that  though  it  was  true, 
that  credits  ft>r  the  rent  at  the  rate  of  1000 
dollars  a  year,  to  Roberts  in  his  lifetime, 
and  to  his  widow  since  his  death,  had  been 
entered  on  the  books  of  the  partnership,  yet 
the  surviving  partners  had  never  been  ap- 
prised of  the  fact  till  after  Mays' s  death. 
And  they  exhibited  all  the  accounts  on 
their  books. 

Mary  Ann  Mays  administratrix  of  David 
Mays,  answered,  that  she  believed  the  lease 
of  the  tenement  was  taken  by  Mays,  for  and 
on  account  of  the  partnership:  that  the  up- 
per part  of  the  tenement  was  occupied  by 
her  husband  and  his  family  as  a  dwelling, 
and  she  expected  to  be  charged  for  the  use 
and  occupation  thereof,  in  the  settlement 
of  accounts  between  her  intestate's  estate 
and  his  surviving  partners,  for  which  a 
suit  was  then  pending :  that  the  surviving 
partners  had  taken  possession  of  all  the 
partnership  property ;  and  that  nothing  of 
her  intestate's  estate  had  yet  come  to  her 
hands. 

Depositions  were  taken  and  filed  by  the 
plaintiffs,  proving  that  the  yearly  rent  of 
1000  dollars  reserved  in  the  lease,  was  the 
reasonable  yearly  value  of  the  tenement. 
And  it  appeared  by  the  accounts  taken  from 
the  books  of  Kyles  &  Mays,  and  exhibited 
by  the  defendants,  that  the  rents  had  been 
credited  in  those  accounts,  to  the  lessor  in 
his  lifetime,  and  his  representative  since 
his  death,  at  the  rate  of  1000  dollars  a  year, 
till  the  3l8t  March  1821. 

The  chancellor  referred  the  accounts  to  a 
commissioner;  who  reported,  that  rents 
were  due  to  the  plaintiffs,  at  the  rate 
of  1000  dollars  a  year,  from  the  31st 
499  *March  1821  to  the  1st  June  1823,  the 
end  of  the  term.  He  also  reported  the 
accounts  of  Kyles  &  Mays,  and  of  the  house 
after  Mays's  death,  against  the  lessor  in  his 
lifetime  and  his  widow  since  his  death,  as 
the  surviving  partners  had  rendered  them, 
on  which  a  balance  of  812  dollars  was 
claimed  against  the   widow;  but   there  was 


no  proof  of  the  justice  of  these  accounts; 
and  Mrs.  Roberts  the  widow  admitted,  that 
487  dollars,  but  no  more,  was  due  from  her, 
on  the  1st  August  1822,  to  be  credited 
against  the  demand  for  rents,  as  of  that 
date. 

The  plaintiffs  excepted  to  the  report,  be- 
cause interest  was  not  allowed  them  on  the 
balance  of  rents  reported  to  be  due. 

The  defendants,  D.  and  W.  Kyle,  excepted 
to  the  report — 1.  Because,  as  Mays  had  died 
during  the  term,  and  they  had  occupied  the 
premises  since  his  death,  and  as  there  was 
no  written  contract  of  lease  signed  by  them, 
or  by  any  person  authorized  by  them,  the 
lease  for  the  term  of  five  years,  was  nowise 
binding  on  them,  by  the  statute  of  frauds, 
1  Rev.  Code,  ch.  101,  {  1,  p.  372,  and  if  they 
were  chargeable  for  use  and  occupation,  that 
charge  could  not  be  carried  beyond  the  time 
of  actual  occupation.  2.  Because  if  they 
were  chargeable  for  use  and  occupation » 
after  they  ceased  to  occupy  the  tenement, 
the  rent  charged  was  too  high.  3.  Because 
a  due  proportion  of  the  rent  ought  to  have 
been  charged  to  Mays's  administratrix. 
And  4.  because  there  was  no  credit  given 
for  812  dollars,  the  balance  of  their  account 
rendered  against  the  plaintiff  Mrs.  Roberts^ 
which  accounts,  having  been  called  for  by 
the  bill,  were  evidence. 

The  chancellor,  on  the  hearing,  overruled 
all  the  defendants'  exceptions  to  the  report ; 
and  declared,  that  though  the  deed  of  May 
1818  was  not  such  a  contract  as  would  bind 
the  surviving  partners  of  Kyles  A  Mays, 
who  did  not  execute  it,  in  an  action  of  cove- 
nant at  law,  yet  it  was  written  evi- 
500  dence  of  a  contract  for  the  lease  "of  a 
house  for  the  use  of  the  partnership, 
which  was  such  a  contract  as  one  partner 
might  bind  the  partnership  to  perform; 
and,  as  the  partnership  had  entered  on  the 
premises,  and  occupied  it  for  several  years, 
in  the  transaction  of  their  mercantile  busi- 
ness, paying  the  rents  reserved  in  the  con- 
tract from  time  to  time,  the  court  therefore 
regarded  the  contract  as  binding  in  equity 
on  the  surviving  partners:  and  that,  as  it 
was  at  least  doubtful,  having  regard  to  the 
peculiar  circumstances  of  the  case,  whether 
the  plaintiffs  could  have  distrained  the  goods 
of  the  surviving  partners  for  the  rent  in 
arrear,  therefore  they  were  entitled  to  inter- 
est on  the  same.  Therefore,  the  court  de- 
creed, that  the  defendants  David  and 
William  Kyle  should  pay  the  plaintiffs  1699 
dollars  (being  the  balance  of  the  rents  in 
arrear,  as  reported  by  the  commissioner, 
after  crediting  487  dollars,  admitted  by  the 
plaintiff  Matilda  Roberts,  to  be  due  from 
her,  on  the  1st  August  1822),  with  interest 
on  the  balance  of  rents  till  paid. 

From  this  decree,  the  defendants  David 
and  William  Kyle  appealed  to  this  court. 

Johnson,  for  the  appellants,  said.  1.  That 
the  case  was  not  properly  relievable  in 
equity,  since  the  executor  had  a  plain  rem- 
edy at  law,  by  action  of  covenant  against 
the  administratrix  of  Mays,  who  had  ex- 
ecuted, and  who  was  certainly  bound  by, 
the  articles  of  May  1818,  and  whose  estate 
was  solvent ;  and  the  question  how  much  of 
the  rents  ought  to  be  paid  by  Mays's  estate, 
and  how  much  by  the  partnership  of  Kyles 
&  Mays,    was   a  question    to  be  determined 
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in  the  settlement  of  the  partnership  ac- 
counts, between  the  estate  of  the  deceased 
partner  and  surviving  partners.  2.  That 
the  deed  of  May  1818,  not  having  been  ex- 
ecuted or  authorized  by  David  and  William 
Kyle,  was  nowise  binding  on  them,  and 
could  not  be  regarded  as  a  note  in  writing 
of   an  agreement  on  their  part,  for  a 

501  lease  of  five  years,  and  so  the  *agree- 
ment    was    void    by    the    statute    of 

frauds ;  or,  if  the  deed  could  be  regarded  as 
a  note  in  writing  of  such  an  agreement  by 
the  partnership,  then  an  action  at  law  on 
the  agieement  would  have  lain  against  the 
surviving  partners,  and  there  was  no  ground 
for  resorting  to  the  court  of  equity  for  re- 
lief. 3.  That  the  court  ought  to  have  de- 
creed such  portion  of  the  rents,  as  were 
justly  due  for  the  part  of  the  tenement 
which  was  occupied  by  Mays  for  a  dwelling, 
and  not  for  the  use  of  the  partnership, 
against  Mays' s  administratrix,  since  she 
admitted  that  her  intestate's  estate  was 
justly  chargeable  with  that.  4.  That  the 
accounts  of  Kyles  &  Mays  against  Mrs. 
Roberts,  having  been  called  for  by  the  bill, 
should  have  been  taken  as  prima  facie  evi- 
<lence  at  least,  of  the  balance  due  from  her ; 
and  a  credit  ought  to  have  been  allowed  for 
the  whole  balance  appearing  on  those  ac- 
counts, instead  of  only  so  much  of  it  as  she 
admitted.  5.  That  the  decree  was  erroneous 
in  allowing  interest  on  the  rents.  The 
ground  on  which  it  was  allowed,  was,  in 
effect,  that  the  rents  were  not  due  at  law, 
but  only  in  equity;  which,  he  said,  was  a 
strange  reason  for  giving  interest  in  chan- 
cery, which  a  court  of  law  would  not  have 
allowed,  if  the  demand  for  the  rents  had 
been  a  legal  one.  He  cited  the  cases  de- 
cided by  this  court,  on  the  question  of  al- 
lowing interest  on  rents  in  arrear;  Graham 
V.  Woodson,  2  Call  249;  Skipwith  v.  Clinch, 
Id.  253;  Cook  v.  Wise,  3  Hen.  &  Munf.  463; 
Newton  v.  Wilson,  Id.  470;  Dow  v.  Adams, 
5  Munf.  21;  Michie  v.  Wood's  ex'or,  5 
Rand.  571. 

Leigh,     for     the     appellees,     answered, 

1.  That  though  the  lessor's  executor  might 
have  maintained  an  action  at  law  against 
Mays's  administratrix,  yet  if  the  plaintiffs 
had  also  an  equitable  demand  against  the 
surviving  partners  of  Kyles  &  Mays,  the 
existence  of  a  right  of  action  at  law  against 
the  former,  was  no  reason   for  denying  the 

equitable  relief  they   were  entitled  to 

502  against    the    Matter.       It    was    true, 
Mays's  estate  was  solvent;  but  then, 

it  consisted  of  his  share  of  the  partnership 
effects,  and  these  were  in  the  hands  of  the 
surviving  partners.  These  rents  were  a 
debt  of  the  partnership,  which,  though  ex- 
tinguished at  law  by  Mays's  covenant,  was 
not  thereby  extinguished  in  equity.  He 
cited  Sale  v.  Dishman's  ex'ors,  3  Ireigh 
548,  as  conclusive  of  the  question  of  right, 
as    well    as   the   question   of  jurisdiction. 

2.  He  said,  that  if  Mays  had  signed  the  in- 
strument of  May  1818,  without  sealing  it, 
that  would  have  been  such  a  note  in  writing 
of  the  agreement  of  the  partnership  for  the 
lease  of  five  years,  as  the  statute  of  frauds 
required;  and  it  would  be  strange,  if  the 
putting  of  a  seal  to  the  signature  of  Kyles 
Sl  Mays,  should  make  it  less  a  note  in  writ- 
ing  of   the   agreement.      3.  Taking   these 


rents  to  be  a  debt  of  the  partnership,  it  was 
right  to  decree  it  against  the  surviving 
partners,  leaving  them  to  charge  so  much 
of  it  as  was  justly  chargeable  to  the  estate 
of  the  deceased  partner,  in  the  settle- 
ment of  the  partnership  accounts.  4.  The 
accounts  of  Kyles  Sl  Mays  against  the 
plaintiffs,  were  called  for  in  the  bill,  for 
the  purpose  of  shewing  that  the  partnership 
had  paid  the  rents,  and  how  much  of  them 
had  been  paid.  That  there  was  no  admis- 
sion of  the  justice  of  those  accounts,  was 
obvious,  since  the  plaintiffs  did  not  know, 
at  the  time,  what  they  were,  and  prayed  a 
settlement  of  them.  5.  As  to  interest  on 
the  rents,  he  said,  there  was  no  reason  why 
interest  should  not  be  allowed  on  a  just 
equitable  demand,  as  well  as  on  a  legal 
one ;  that  the  principal  reason  why  interest 
was  not,  in  general,  allowed  on  rents  in 
arrear,  was,  that  the  lessor  had  a  summary 
remedy  for  them  by  distress.  This  was 
shewn  by  the  cases  cited  for  the  appellants. 
And  in  Graham  v.  Woodson,  the  court  said, 
that  it  was  discretionary  in  the  court,  to 
allow  interest  or  not;  that,  in  that  case 
**the    defendant    had    no    title  to    have    it 

taken  off,  as  he  had  endeavoured 
503      *to  defeat   the    rents   altogether,  and 

thereby  delayed  the  payment;"  which 
was  exactly  what  the  defendants  had  done 
in  this  case. 

The  court  held  that  the  decree  was  erro- 
neous in  allowing  interest  on. the  rents,  and 
therefore  reversed  it  with  costs;  and  it  re- 
manded the  cause  for  further  proceedings, 
with  directions  to  allow  the  appellants  to 
adduce  proof,  if  they  could,  of  the  balance 
of  their  claim  against  Mrs.  Roberts,  beyond 
what  she  had  admitted. 


504     *Poindcxter'8  Ex'ors  v.  Green's  Ex'ors. 

December,  1886.  Richmond. 
(Absent  Tuckbb,  P.,  and  Brookx,  J.) 

Eqalty  Jarlsdiction-Uuid  Devised  Charged  with  Debts 
—Case  at  Bar.— P.  as  surety  for  M.  by  covenant 
binding^  his  heirs,  warrants  title  of  slaves  to  G. 
and  after,  by  will,  chargres  his  real  estate  with  his 
debts,  and  dey^es  it  subject  to  sach  charare:  the 
slaves  beinar  recovered  from  Q.'s  executors  by 
title  paramount,  and  sold  under  a  decree  in  chan- 
cery for  1940  dollars,  G.'s  executors,  without 
establishing  their  claim  in  an  action  at  law 
affainst  P.*s  executor,  file  bill  in  equity  ag^ainst 
him  and  P.'s  devisees,  sugrsrestinir  deficiency  of 
personal  assets,  and  prayinar  an  account  thereof, 
and  that  the  debt  of  1940  dollars  may  be  satisfied 
out  of  the  real  estate:  Held,  the  case  is  properly 
rellevable  in  equity. 

Bill  for  Discovery  and  Account— Affalnst  Executor— 
By  Creditor  at  Large*— Qoere.— Whether  a  creditor 


^Creditors  at  Largo— Praodalent  Conveyances— Im- 
peacbment— Pomer  Rule.- Previous  to  the  statutory 
enactments,  it  was  the  settled  rule  of  the  courts, 
that  a  creditor  at  largre  could  not  resort  to  a  court 
of  equity,  to  impeach  any  conveyance  made  by  his 
debtor,  on  the  srround  of  fraud.  If  real  estate  was 
the  subject  of  the  conveyance,  a  judgment  was  re- 
ararded  as  sufficient.  If  aroods  and  chattels  or  any 
equitable  interest  therein,  although  incapable  of 
being^  levied  on,  were  embraced  in  the  conveyance, 
the  creditor  was  required  to  take  out  execution  and 
have  it  levied  or  returned,  so  as  to  show  that  his 
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at  larg^e  can  maintain  a  bill  in  chancery  aaralnst 
the  executor  of  the  debtor,  for  a  discovery  and 
acconnt  of  assets,  and  satisfaction? 

Will-Charge  of  Debts— Land  Devlsed.t— Testator  by 
his  will,  directs  that  all  his  just  debts  shall  be  first 
paid:  this  is  a  chargre  of  the  debts  on  the  real 
estate  devised,  for  which  testator  was  bound  as 
surety,  as  well  as  debts  for  which  he  was  bound 
as  principal. 

Life  Tenant— Liability  of— Claim  against  Bstate.t— Tes- 
tator devises  and  bequeaths  his  estate  to  his  wife 
for  life,  remainder  to  others;  and  the  wife  was 
executrix:  a  claim  arises  agrainst  testator's  estate 
upon  a  covenant,  and  is  ascertained,  after  the 
death  of  the  tenant  for  life  and  executrix:  Held, 
the  tenant  for  life's  estate  is  not  bound  to  con- 
tribute to  the  payment  of  such  debt,  or  to  keep 
down  the  interest  thereof. 

Appellate  Practice— Commissioner's  Report— Omission 
from  Record.— Report  of  an  account  in  chancery 
not  excepted  to  by  either  party;  decree  accordingr 
to  the  report:  on  appeal  taken,  the  report  is 
omitted  from  the  record,  according:  to  the  statute 
of  1825-6,  ch.  15,  §  11.  Held,  either  party  may  call 
for  the  report  in  this  court,  and  have  it  brought 
up;  but  if  neither  party  does  so.  no  objections  can 
be  considered,  which  the  report  would  be  neces- 
sary to  explain  or  to  support. 

By  deed  dated  the  12th  June  1767,  and 
duly  recorded  in  the  county  court  of  Lunen- 
burg, Abram  Maury  mortgaged  a  parcel  of 
130  acres  of  land  in  that  county,  and  three 
slaves,  two  of  whom  were  females,  to  Spiers 
Bowman  &   Co.    to   secure  a   debt  he  owed 

them,  of  ;^331.  12.  2. 
505  *Afterwards,  by   deed   executed    by 

Abram  Maury,  Matthew  Maury  and 
Philip  Poindexter,  dated  the  18th  February 
1783,  one  of  the  female  slaves  mortgaged  to 


remedy  at  law  had  failed.  Wallace  v.  Treakle,  27 
Gratt  486:  Chamberlayne  v.  Temple.  2  Rand.  884: 
Kelso  V.  Blackburn,  3  Leiffh  800;  Rhodes  v.  Cousins, 
6  Rand.  189;  Tate  v.  Liflrffat.  2  Leiirh  84. 

It  is  said  in  Duerson  v.  Alsop,  27  Gratt.  238,  citinar 
the  principal  case,  that  whatever  doubt  there  may 
be  as  to  the  risrht  of  a  sinGfle  creditor  at  larare  to 
bring^  a  suit  in  a  court  of  equity  for  an  account  of 
assets  and  the  payment  of  his  debt,  there  is  no 
difficulty  as  to  the  jurisdiction  where  the  bill  is  filed 
in  behalf  of  the  complainant  and  all  other  creditors 
who  may  come  in  and  prove  their  claims. 

Same— 5ame— Same— Present  Rule.— But  the  stat- 
utes in  Virginia  and  West  Virginia  now  authorize 
suits  by  creditors  at  larg^e.  Va.  Code  1887,  sec.  2460: 
W.  Va.  Code,  ch.  183,  sec.  2.  See  Wallace  v. 
Treakle.  27  Gratt  479  (followed  in  Johnston  v. 
Straus,  26  Fed.  Rep.  68.  60) ;  Tuft  v.  Pickerinar,  28  W. 
Va.  880;  Watklns  v.  Wortman,  19  W.  Va.  82. 

See  monoffraphic  fwte  on  "Creditors'  Bills"  ap- 
pended to  Suckley  v.  Rotchford,  12  Gratt.  60. 

twills— Chargre  of  Debts  on  L4mds.— See  mono- 
arraphic  note  on  "Marshaling  Assets'*  appended  to 
Carrington  v.  Didier,  8  Gratt  260. 

$Life  Tennat— Duty  to  Pay  interest  on  Encumbrances. 
—In  Simmons  v.  Lyles,  32  Gratt  757,  the  court  said: 
"One  of  the  duties  devolving-  almost  universally 
upon  a  tenant  for  life  is  to  prevent  the  buildings  and 
fences  from  going  to  decay  by  proper  and  suitable 
repairs,  and  also  to  keep  down  the  interest  accru- 
ing upon  exlstiniT  encumbrances.  The  rule  with 
regard  to  the  interest  is  said  to  be  so  inflexible  that 
the  tenant  is  required  to  pay  it  even  if  it  takes  the 
whole  of  the  rents  and  profits  of  the  estate.  Poin- 
dexter'$  Ex' or 8  V.  Green' t  Erort,  6  Leigh  604." 


Spiers  Bowman  Sl  Co.  and  three  other  fe- 
male slaves,  her  children,  were  sold  and 
conveyed  to  William  Green ;  and  A.  Maurj» 
M.  Maury  and  P.  Poindexter  covenanted* 
jointly  and  severally,  for  themselves,  their 
joint  and  several  heirs,  executors  and  ad- 
ministrators, to  warrant  the  title  to  Green. 
M.  Maury  and  Poindexter  were,  in  fact, 
the  sureties  of  A.  Maury,  in  this  covenant 
of  warranty. 

Spiers  Bowman  &  Co.  brought  a  suit 
against  Abram  Maury,  in  the  county  court 
of  Lunenburg,  to  foreclose  the  mortgage* 
shortly  before  the  revolution ;  but,  as  they 
were  british  subjects,  resident  in  G.  Britain, 
the  suit  was  suspended  by  the  war.  After 
the  treaty  of  1754,  they  revived  their  suit 
against  the  executors  of  Maury,  who  was 
then  dead,  and  who  by  his  will  had  empow- 
ered his  executors  to  sell  his  real  estate,  and 
especially  directed  the  payment  of  this  debt 
to  Spiers  Bowman  &  Co.  The  county  court 
decreed  a  sale  of  the  mortgaged  land  to  sat- 
isfy the  debt;  and  it  was  accordingly  sold 
in  January  1807,  and  the  proceeds  applied 
in  part  discharge  of  the  debt  and  interest; 
but  there  still  remained  a  balance  due  to 
the  mortgagees,  of  2367  dollars. 

Hopkirk,  surviving  partner  of  Spiers 
Bowman  &  Co.  then  exhibited  his  bill 
against  the  executors  of  Maury,  the  mort- 
gagor, and  Green,  the  purchaser  under  the 
deed  of  February  1783,  in  the  circuit  court 
of  the  U.  States  for  the  district  of  Vir- 
ginia,— setting  forth  the  previous  history 
of  the  transaction  ;  alleging  that  Green  was 
then  in  possession  of  sundry  slaves,  which 
were  the  increase  of  the  female  slaves  mort- 
gaged to  Spiers  Bowman  Sl  Co.  by  the 
mortgage  of  June  1767 ;  and  praying  a  de- 
cree for  the  sale  of  those  slaves  to  satisfy 
the  balance  of  the  mortgage  debt.  Green 
appeared  and  answered  the  bill ;  but  he  died 
pending  the  suit,  and  it  was  revived 
506  against  *his  executors.  The  court 
decreed,  that  the  slaves  held  by  Green 
and  by  his  executors,  which  were  the  in- 
crease of  the  mortgaged  slaves,  should  be 
sold  by  the  marshal,  and  the  proceeds  ap- 
plied to  the  satisfaction  of  the  mortgage 
debt.  The  slaves,  now  seven  in  number, 
were  accordingly  sold  in  December  1814,  for 
1940  dollars,  and  the  net  proceeds  of  sale 
were  paid  to  Hopkirk. 

Whereupon,  Green's  executors  exhibited  a 
bill  in  the  superiour  court  of  chancery  of 
Richmond  against  Abram  Maury's  execu- 
tors, James  Batte  who,  upon  the  death  of 
Poindexter's  widow  and  executrix,  had  qual- 
ified as  his  executor,  and  the  devisees  in 
remainder  of  Poindexter's  real  estate, — set- 
ting forth  the  deed  of  February  1783,  ex- 
ecuted by  Abram  Maury,  Matthew  Maury 
and  Poindexter,  conveying  and  warranting 
the  slaves  therein  mentioned  to  Green,  and 
binding  the  heirs  of  the  warrantors;  ex- 
hibiting the  record  of  the  suit  of  Hopkirk 
surviving  partner  of  Spiers  Bowman  &  Co. 
against  them,  in  the  federal  circuit  court* 
wherein  they  were  evicted  of  the  title  to  the 
increase  of  the  slaves  which  had  been  so 
sold,  conveyed  and  warranted,  to  Green  ;  ex- 
hibiting the  will  of  Poindexter,  whereby  he 
charged  his  real  estate  with  his  debts;  rep- 
resenting, that  the  personal  estate  of  Poin- 
dexter  was    wholly    insufficient  to  pay  the 
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debt  of  1940  dollars,  the  value  of  the  slaves, 
which  Poindexter  had  joined  in  warranting 
to  Green;  that  Abram  Maury's  executors 
had  left  Virginia,  and  it  was  unknown 
whither  they  had  removed;  that  Matthew 
Maury  had  also  long  since  left  the  state, 
and  it  was  likewise  unknown  whither  he 
had  removed,  or  whether  he  was  living  or 
dead;  and  that  A.  Maury,  M.  Maury  and 
Poindexter,  having  by  the  deed  of  February 
1783,  covenanted,  jointly  and  severally,  for 
themselves  and  their  joint  and  several  heirs 
&c.  to  warrant  the  slaves  thereby  sold  and 
conveyed  to  Green,  his  executors  were  en- 
titled to  a  decree  against  Poindexter's 

507  executors,  and  devisees,  for  *the  whole 
debt  of  1940  dollars  due   them  on  the 

covenant  of  warranty.  Therefore,  the  bill 
prayed  accounts  of  the  real  and  personal 
estate  of  Poindexter,  and  that  his  real  es- 
tate in  the  hands  of  his  devisees,  should,  if 
necessary,  be  subjected  to  the  claim  of  the 
plaintiffs,  for  the  above  mentioned  sum  of 
1940  dollars  with  interest. 

The  executors  of  Abram  Maury  were 
proceeded  against  as  absent  defendants, 
and  the  bill  regularly  taken  pro  confesso  as 
to  them. 

Batte,  the  surviving  executor  of  Poindex- 
ter, answered,  and  stated,  that  he  could  not 
say  with  certainty,  whether  the  personal 
estate  of  his  testator  was  suflBcient  to  dis- 
charge the  claim  set  up  in  the  bill;  and  he 
insisted,  that,  as  the  claim  therein  asserted 
was  strictly  leiral,  and  a  claim  for  unliqui- 
dated damages,  the  plaintiffs  were  not  en- 
titled to  relief  in  equity. 

The  devisees  in  remainder  of  Poindexter 
also  answered,  and  stated,  that  Poindexter' s 
widow,  Mary  Poindexter,  was  also  named 
an  executrix  of  his  will,  that  she  had 
qualified  as  such,  and  afterwards  married 
Green,  the  testator  of  the  plaintiffs,  whom 
she  survived  for  a  short  time,  and  died  leav- 
ing estate  of  her  own ;  that  the  testator 
Poindexter  by  his  will,  bequeathed  certain 
personal  property  to  his  wife  absolutely, 
and  then  devised  and  bequeathed  to  her  all 
the  residue  of  his  estate,  real  and  personal, 
for  life,  with  remainder  to  these  defendants; 
and  that  thus,  all  the  personal  estate  of 
Poindexter  came  to  the  hands  of  Green  and 
wife,  and  Green,  in  right  of  his  wife,  held 
and  enjoyed  the  whole  of  it,  during  his 
life,  part  under  the  absolute  bequest  thereof, 
to  his  wife,  and  an  estate  for  her  life  in  the 
residue,  as  well  as  in  the  testator's  real  es- 
tate. And  these  defendants  insisted,  that, 
as  Green  had,  by  his  intermarriage  with 
Poindexter's  widow,  executrix  and  legatee, 
become  possessed  of  and  enjoyed  the  prop- 
erty out  of  which  the  debt  now  claimed 

508  by  his  executors,  *ought  to  have  been 
satisfied,  therefore  they   were  not  en- 
titled to  the  relief  they   asked  in  their  bill. 

Hereupon,  Green's  executors  filed  a  sup- 
plemental bill,  making  the  executor  of  Mary 
Green,  relict  of  their  own  testator,  and  relict 
and  executrix  of  Poindexter,  party  defend- 
ant, and  praying  such  relief  against  him, 
as  the  court  should  hold  them  entitled  to. 
And  this  defendant  appeared,  and  answered 
the  bills. 

P.  Poindexter,  by  his  will,  directed,  that 
all  his  just  debts  should  be  first  paid,  out 
of   such   part  of  his  estate  as  his  executors 


should  think  proper  to  sell  and  pay  them 
out  of,  and  empowered  them  to  sell  such 
part  as  they  should  think  fit  for  the  pur- 
pose. He  then  gave  his  wife  Mary,  all  the 
estate  that  came  by  her,  clear  of  any  in- 
cumbrance, in  absolute  property;  and  all 
the  residue  of  his  estate,  that  should  be  left 
after  payment  of  his  debts,  for  and  during 
her  life;  remainder  to  the  defendants  in 
this  cause,  charged  as  his  devisees.  It  ap- 
pearing in  the  progress  of  the  cause,  that 
Matthew  Maury  died  in  Virginia,  and  it 
being  suggested  that  he  left  real  and  per- 
sonal estate,  another  supplemental  bill  was 
filed,  making  the  persons  said  to  be  ac- 
countable for  the  same,  parties  defendants; 
but  it  turned  out,  in  the  sequel,  that  there 
was  no  estate  of  Matthew  Maury  to  be 
found. 

The  court  having,  upon  a  hearing,  or- 
dered accounts  of  the  administration  of 
Poindexter's  estate  by  Batte  his  surviving 
executor,  of  the  administration  of  the  same 
estate  by  Green  and  wife  who  was  the  de- 
ceased executrix  of  Poindexter,  and  of  the 
administration  of  Mrs.  Green's  estate  by 
her  executor, — it  appeared,  by  two  reports 
of  the  commissioner,  that  the  surviving  ex- 
ecutor had  assets  in  his  hands  to  the  amount 
of  2723  dollars,  principal  and  interest;  and 
that  the  estate  of  Mary  Green,  the  deceased 
executrix  of  Poindexter,  was  charged  with 
the  balance  of  the  debt  claimed  by  the 
plaintiffs,  and  that  her  executor  had  ample 

assets  to  pay  that  balance. 
509  *The  defendants  charged  in  these 
reports,  took  no  exceptions  to  them ; 
and,  therefore,  the  accounts  were  not  made 
a  part  of  the  record  sent  to  this  court,  be- 
ing omitted  in  pursuance  of  the  provisions 
of  the  statute  of  1825-6,  ch.  15,  Supp.  to 
Rev.  Code,  ch.  103,  {  11,  p.  132. » 

The  chancellor,  upon  the  final  hearing, 
decreed,  according  to  the  commissioner's 
reports,  that  the  surviving  executor  of 
Poindexter,  and  the  executor  of  Mary 
Green  his  deceased  executrix,  should  pay 
the  plaintiffs,  the  sum  of  1940  dollars  with 
interest  from  December  1813,  and  the  costs ; 
that  is,  that  the  surviving  executor  should 
pay  the  plaintiffs  2723  dollars  with  interest 
from  the  31st  November  1824  (that  being 
the  amount  of  assets  appearing  by  the  re- 
ports to  be  in  his  hands),  and  that  the  exec- 
utor of  Mary  Green  should  pay  them  the 
balance  of  the  debt,  interest  and  cost  de- 
creed, which  should  remain  after  applying 
the  payment  decreed  to  be  made  by  the 
other  defendant.  From  this  decree,  the 
surviving  executor  of  Poindexter  appealed 
to  this  court. 

The  cause  was  argued  here,  by  Taylor 
and  John  Robertson  for  the  appellant,  and 
Leigh  for  the  appellees.     And  Stanard  was 


•The  statate  provides,  "that  when  appealn  shall 
be  allowed  from  any  superioor  court  of  chancery  to 
the  court  of  appeals.— if  any  account  shall  have 
been  taken,  and  there  be  no  exception  filed  thereto, 
such  account  shall  not  be  copied  in  the  record, 
without  the  order  of  the  court,  or  the  Judg-e  thereof 
in  vacation:  Provided  always,  that  the  court  of  ap- 
peals may  order  any  part  of  the  record  which 
shall  be  omitted  by  virtue  of  this  section,  to  be  sup- 
plied by  the  clerk  of  the  superiour  court  of  chan- 
cery, and  a  copy  thereof,  certified  by  the  clerk  in 
obedience  to  such  order,  may  be  used  In  the  same 
manner  as  if  it  properly  formed  a  part  of  the  orisrl- 
nal  record."— Note  in  Ori^nal  Edition. 
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retained  as  counsel  for  the  executor  of 
Mary  Green,  who  did  not  appeal. 

1.  The  counsel  for  the  appellant   moved, 

that  the  last  report  made  by  the  com- 

510  missioner    should    be    brought    *up; 
which  was  ordered.    And  they  shewed, 

by  that  report,  that  in  decreeing  2723 
dollars  with  interest  Ac.  against  the  appel- 
lant, the  court  had  decreed  compound  in- 
terest. They  also  shewed,  that  the  debt  of 
1940  dollars,  ought  to  have  borne  interest 
from  December  1814,  instead  of  1813. 
Whereupon,  Leigh  admitted,  that  the  decree 
ought  to  be  corrected    in  these  particulars. 

2.  The  appellant's  counsel  then  made 
other  objections  to  the  decree,  which  could 
neither  be  supported,  explained  nor  an- 
swered, without  having  the  first  report  of  the 
commissioner  before  this  court.  Leigh 
said,  this  court  could  not  consider  such  ob- 
jections, unless  the  appellant's  counsel 
would  move  to  bring  up  that  report.  This 
they  declined  to  do. 

3.  The  last  report  (which  was  brought  up 
by  order  of  this  court)  shewed,  that  the 
money  in  the  hands  of  Poindexter's  surviv- 
ing executor,  arose  from  the  profits  of  some 
few  slaves  which  had  accrued  during  the 
long  pendency  of  the  suit  in  the  court  of 
chancery ;  and  that  only  one  of  those  slaves 
was  living  at  the  date  of  the  last  report. 
The  appellant's  counsel  said,  that  if  the 
decree  was  right  in  principle,  that  slave 
should  have  been  subjected  to  the  plain- 
tiff's demand ;  and  inferred  from  the  cir- 
cumstance of  there  being  no  decree  against 
the  appellant  for  the  value  of  that  slave, 
that  the  decree  must  be  wrong  or  incon- 
gruous. Leigh  answered,  that  it  did  not 
appear,  whether  or  no,  the  slave  was  liv- 
ing at  the  time  of  the  decree;  and,  besides, 
the  appellant  had  no  right  to  complain, 
that  he  was  not  charged  with  the  value  of 
this  slave; — that  the  objection  could  only 
avail  for  the  other  defendant,  the  executor 
of  Mrs.  Green,  who  was  decreed  to  pay  the 
balance  which  should  be  left  unpaid  by 
the  appellant;  and  he  acquiesced  in  the 
decree. 

4.  The  appellant's  counsel  next  insisted, 
that  the  personal  estate  bequeathed  by  the 
will   of  Poindexter    to  his    widow,  and  the 

life  estate    in  the    residuum    thereby 

511  given     '^to  her,    ought  to  be  made  to 
contribute    to    the    payment    of  this 

debt;  and  that  as  Green,  by  his  marriage 
with  the  widow,  acquired  the  whole  of  her 
interest,  his  estate  ought  to  be  held  to  such 
contribution ;  at  least,  it  was  his  duty  to 
keep  down  the  interest  of  this  debt,  accru- 
ing during  his  life, — upon  the  same  princi- 
ple, that  where  an  estate  under  mortgage 
is  devised  to  one  for  life  with  remainder  to 
another,  the  tenant  for  life  must  apply  the 
rents  accruing  in  his  time,  to  keep  down 
the  interest  of  the  mortgage  debt. 

To  which  it  was  answered,  that  it  was 
plain  from  Poindexter' s  will,  that  the 
estate  he  gave  his  wife  absolutely,  clear  of 
any  incumbrance,  was,  as  between  her  and 
hU  legatees  and  devisees  in  remainder, 
exempt  from  his  debts:  that,  as  to  the  ap- 
plication of  the  life  estate  given  to  the 
widow  to  pay  this  debt,  or  of  the  profits 
thereof  to  keep  down  the  interest  of  it, 
that  could  not  have    been  done,    since   the 


debt  was  not  ascertained  to  be  due,  till  after 
the  death  of  both  Green  and  his  wife:  that 
the  ground  on  which  Mrs.  Green's  estate 
was  held  liable  for  the  balance  of  this  debt, 
and  only  for  the  balance,  after  applying^ 
to  it  the  amount  of  assets  in  the  surviv- 
ing executor's  hands,  could  only  be  ascer- 
tained by  bringing  before  the  court 
the  first  report  of  the  commissioner, 
in  which  her  estate  was  charged  with 
that  balance;  neither,  without  that  re- 
port, could  it  be  ascertained,  whether 
Green  got  any  part  of  the  property  be- 
queathed to  his  wife  by  her  first  husband's 
will.  It  might  appear  by  that  report,  that 
that  property  had  been  settled  on  Mrs.  Green 
to  her  separate  use ;  or  that  she  incurred 
a  debt  to  her  first  husband's  estate,  in  the 
course  of  her  administration  previous  to 
her  second  marriage;  or  that  Green  and 
wife  had  discharged  other  debts  of  Poin- 
dexter, to  a  large  amount, — which,  indeed, 
was  the  truth  of  the  case.  And  the  appel- 
lant's counsel  declining  to  call  for  the  re- 
port, and  no  exception  having  been  taken  to 
it  in  the  court  of  chancery  by  any 
512  party,  this  court  must  *take  it,  that 
the  chancellor  was  right  in  making  hia 
decree  against  the  parties  according  to  the 
reports. 

5.  But  the  main  question  was,  whether 
the  bill  shewed  a  case  which  was  properly 
relievable  in  equity? 

The  appellant's  counsel  said,  that  Green's 
executors  having  recovered  no  judgment 
at  law  against  Poindexter's  executors, 
were  creditors  at  large ;  and  coming  alone  to 
assert  their  single  claim  against  the  per- 
sonal assets  of  their  deceased  debtor,  not 
for  an  account  and  distribution  of  the  as- 
sets among  themselves  and  the  other  cred- 
itors, they  could  not  be  entertained  in 
equity ;  for  to  admit  them  to  do  so,  would 
be  to  assert  a  jurisdiction  in  the  courts  of 
equity  in  every  case  of  a  demand  against 
a  dead  man's  estate.  They  cited  M'Kay 
V.  Green,  3  Johns.  Ch.  Rep.  56,  and 
Thompson  v.  Brown,  4  Id.  619,  631.  More- 
over, Green's  executors  came  into  equity, 
to  assert  a  claim  for  unliquidated  damages 
for  the  breach  of  a  covenant  of  warranty ; 
and,  they  said,  it  was  well  settled,  that 
courts  of  equity  were  not  the  proper  tribu- 
nals for  the  trial  of  claims  sounding  in 
damages.  Livingston  v.  Livingston,  4 
Johns.  Ch.  Rep.  287 ;  Webster  v.  Crouch,  6 
Rand.  519;  Robertson  v.  Hogsheads,  3 
Leigh  667.  This  bill,  however,  professed 
to  have  for  its  object,  to  charge  the  real 
estate  of  Poindexter  in  the  hands  of  his 
devisees;  but,  in  fact,  there  were  suflB- 
cient  personal  assets  to  satisfy'the  claim» 
and  the  suggestion  in  the  bill  to  the  con- 
trary, could  not  help  the  case ;  and  as  to 
the  allegation,  that  Poindexter's  will 
charged  his  real  estate,  it  was  doubtful, 
whether  it  provided  for  debts  not  his  own 
but  for  which  he  was  only  bound  as  surety; 
and,  besides,  the  bill,  in  that  aspect, 
ought  to  have  called  all  the  creditors  t>efore 
the  court,  for  a  rateable  distribution  of 
the  real  equitable  assets. 

Leigh  said,  that  this  was  a  claim  founded 
in  a  contract,  namely,  a  covenant  of  war- 
ranty, and  no  otherwise  a  claim  for  dam- 
ages than    every   claim    in    assumpsit    on 
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simple    contract;  and,    in    truth,  the 

513  claim  was  a  liquidated  *one.  This 
bill,  as  against  the  personal  represen- 
tative of  Poindexter,  was  **for  satisfaction 
of  a  duty  out  of  assets;"  which  lord  Hard- 
wicke  said,  in  Bishop  v.  Church,  2  Ves.  sen. 
106,  a  plaintiff  might  maintain  ^^either  on  a 
debt  due  in  point  of  law,  and  for  which 
there  was  a  legal  remedy,  or  where  equita- 
ble ;  for  though,  in  general,  a  legal  demand 
cannot  be  turned  into  an  equitable,  yet  if 
a  demand  is  made  out  of  assets,  he  is  en- 
titled to  an  account  of  assets  here ;  and  then 
this  court  will  not  put  him  to  sue  doubly, 
in  one  court  to  have  an  account  of  assets,  in 
the  other  satisfaction,  but  gives  remedy 
here."  And,  he  contended,  any  creditor 
by  contract  might  maintain  a  bill  in  equity 
against  the  personal  representative  of  his 
debtor,  for  an  account  of  assets,  and  sat- 
isfaction. 1  Madd.  Ch.  Pract.  579-581; 
Ashurst  V.  Eyre,  2  Atk.  51,  3  Id.  341 ;  Plun- 
ket  V.  Penson,  2  Atk.  51 ;  Clarke  v.  Or- 
monde, and  Beauchamp  v.  Huntley,  Jacob 
108,  546,  4  Condens.  Eng.  Ch.  Rep.  47,  259. 
But,  however  this  might  be,  the  creditor 
here  went  into  equity,  alleging  a  deficiency 
of  personal  assets,  and  claiming  to  charge 
the  real  estate  in  the  hands  of  the  devisees, 
on  the  grounds,  that  the  real  estate  was 
bound  for  the  duty,  by  the  covenant  of  war- 
ranty binding  the  heirs,  and  that  the  de- 
visor had  charged  his  lands  with  all  his 
debts.  The  devisees  were  trustees  for  the 
creditors ;  and  there  could  be  no  doubt, 
that  such  a  case  was  proper  for  relief  in 
equity,  and  indeed,  that  equity  alone  could 
administer  ihe  relief.  It  was  true,  it 
turned  out  that  there  was  a  sufficiency  of 
personal  assets;  but  the  personal  represen- 
tative himself,  in  his  answer,  expressed 
his  doubts  whether  there  was  or  not;  and 
the  personal  assets  to  satisfy  the  decree 
arose  out  of  profits  which  accrued  pending 
the  suit. 

CARR,  J.     The  general  question,  whether 

any  creditor  at  large  can  file  a  bill  in  equity 

against    an    executor,    for    an    account  ot 

assets,  and  satisfaction  of  his  claim, 

514  *was  very  much  discussed  at  the 
bar.  It  is  a  question  of  great  im- 
portance, never  settled  by  any  decision  of 
this  court ;  and  I  should  regret  exceedingly 
that  we  have  but  a  bare  court,  if  it  were 
necessary  to  act  upon  it  in  this  case ;  but  I 
do  not  think  it  is  necessary.  The  bill 
of  sale  of  February  1783,  binds  the  parties, 
their  heirs  8lc.  jointly  and  severally. 
Philip  Poindexter,  by  his  will,  charged 
his  whole  estate,  real  and  personal,  with 
the  payment  of  his  debts.  The  bill  is  filed 
against  his  real  and  personal  representa- 
tives; it  calls  for  a  discovery  of  the 
personal  assets,  charges  that  they  are  in- 
8n£Bcient  to  satisfy  the  claim,  and  prays,  in 
case  of  such  deficiency,  a  sale  of  the  land. 
This  makes  the  question  of  jurisdiction 
to  rest  on  ground  very  different  from  the 
general  point  discussed  at  the  bar.  A 
charge  of  this  kind  in  a  will,  converts  the 
real  estate  into  equitable  assets,  which 
can  be  reached  only  by  a  bill  in  chancery ; 
and  in  such  a  case,  the  door  of  equity  is 
open  to  creditors  of  every  description  to 
come  in  and  call  for  an  execution  of  the 
trust.     A  suit  at  law  to  establish  the  debt. 


is  never  considered  a  necessary  prerequi- 
site to  such  bill.  The  books  are  full  of 
cases  of  creditors  at  large,  whether  by  bond, 
note  or  open  account,  coming  into  equity 
for  satisfaction  out  of  the  land,  where  it 
is  made  equitable  assets  by  the  will.  In 
such  cases,  it  is  proper  to  make  the  per- 
sonal representatives  parties  also,  that  the 
personal  fund,  which  is  the  natural  one  for 
payment  of  debts,  being  before  the  court, 
proper  inquiries  may  be  made,  and  care 
taken,  that  so  far  as  it  will  go,  it  shall  be 
applied  in  ease  of  the  real  estate.  I  can- 
not think  it  worth  while  to  cite  cases  for 
this  every  day  doctrine  and  practice  of  the 
court. 

But  does  it  affect  the  right  of  coming 
into  equity,  that  the  claim  sounds  in  dam- 
ages? Equity  looks  at  the  substance,  not 
the  forms,  of  things?  It  is  true,  the  claim 
sounds  in  damages ;  but  it  is  for  damages 
for  the  loss  of  property  bought  on   a 

515  warranty  of  title,  where   there  *is    a 
clear  standard  by    which    to  measure 

the  claim.  The  plaintiff's  testator  held 
certain  slaves,  which  he  had  purchased 
upon  the  covenant  of  Poindexter  to  make 
good  the  title.  These  were  taken  from 
him  by  the  decree  of  a  court,  under  a  prior 
lien,  and  they  sold  under  the  hammer,  for 
1940  dollars.  Does  it  make  any  difference 
in  equity,  whether  you  call  this  damages, 
or  by  any  other  name?  Every  action  of 
assumpsit  sounds  in  damages,  yet  equity 
constantly  receives  such  creditors  upon  a 
bill  for  satisfaction  out  of  equitable  assets. 
I  do  not  think  there  is  any  weight  in  this 
objection. 

The  next  objection  to  the  decree,  is,  that 
the  life  estate  of  Mary  Green  was  not  made 
to  contribute.  The  testator  gave  to  his 
wife  all  the  estate  that  came  by  her,  to  do 
as  she  pleased  with  it,  free  of  all  incum- 
brances ;  and  then  gave  her  all  the  rest  of 
his  estate,  left  after  paying  his  debts,  for 
life.  It  is  compared  to  the  case  of  an  estate 
incumbered  by  a  mortgage,  which  is  given 
to  A.  for  life,  remainder  to  B.  in  fee; 
where  the  rule  is,  that  A.  shall  keep  down 
the  accruing  interest  on  the  mortgage, 
even  if  it  takes  the  whole  of  the  rents  and 
profits,  and  shall  not  be  permitted  to  throw 
it  upon  the  remainderman.  The  rule  is 
unquestionably  so;  but  I  think  the  analogy 
fails  entirely.  The  mortgage  is  a  certain 
existing  incumbrance  fixed  upon  the  land, 
carrying  an  annual  interest.  The  testator 
knowing  of  this  charge,  gives  the  land  to 
one  for  life,  and  to  another  in  fee.  **As  a 
question  of  intention,'*  says  lord  Thurlow, 
in  Tracy  v.  Hereford,  2  Bro.  C.  C.  139, 
' '  the  testator  considered  it  as  a  fund  to  be 
divided,  and  that  each  tenant  for  life  should 
leave  the  estate  to  his  successor,  in  as 
good  a  condition  as  he  fQund  it;  his  inten- 
tion was  to  give  it  subject  to  all  reprizes; 
all  reprizes  must,  therefore,  be  borne  by 
each  tenant,  for  life."  Again,  in  Ld. 
Penrhyn  v.  Hughes,  5  Ves.  107,  lord  Lough- 
borough, after  laying  down  the  rule  as  per- 
fectly settled,  that  tenant  for  life  must 
keep     down    the   accruing     interest, 

516  says — **The     *ground    is,    that    the 
estate  in  the  hands  of  tenant  for  life, 

liable  to  incumbrances,  is  in  the  first  place 
amesnable,    and  may    be   made    so   by   an 
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application  by  the  reversioners,  to  all  the 
interest  accrued  upon  incumbrances  prior 
to  that  estate  for  life.  It  is  very  hard,  I 
admit.  He  may  lose  all  his  interest.  But 
it  must  always  be  remembered,  that  both 
the  tenant  for  life,  and  the  incumbrancers, 
have  a  right  to  have  the  estate  sold ;  and 
if  so,  then  the  tenant  for  life  will  have  his 
interest  in  what  remains  of  the  money  pro- 
duced by  the  sale;  and  it  will  be  divided, 
as  the  law  provides,  in  the  proportions  their 
interests  bear  to  the  estate."  Where  is  the 
resemblance  between  such  a  case  and  the 
one  before  us?  The  testator  here,  gives  his 
estate  to  his  wife  for  life,  subject  to  his 
debts.  If  creditors  sue  and  get  judgments, 
of  course,  they  must  come  out  of  the  estate, 
and  it  may  be,  that  this  executrix  paid 
many  in  this  way.  But  the  claim  of  the 
plaintiffs  was  one  which  Poindexter's 
estate  was  not  bound  for,  absolutely:  he 
had  warranted  the  title  of  the  slaves  sold 
by  Maury:  it  was  only  in  the  event  of  that 
title  proving  bad,  and  the  slaves  being 
lost  in  consequence  of  the  defect,  that  his 
estate  would  be  liable;  and  this  liability 
must  be  established  by  a  suit.  Until  it 
was  so  established,  the  tenant  for  life,  who 
was  also  executrix,  was  not  called  on  to 
pay  it,  and  would  not  have  been  justifiable 
in  paying  it.  This  did  not  happen  in  her 
lifetime.  She  was  never,  therefore,  in 
default  in  this  respect;  never  bound  for 
the  debt  during  her  life ;  and  of  conse- 
quence, I  think,  her  life  estate  cannot  be 
called  on  to  contribute,  when,  in  after 
time,  the  claim  was  established.  On  her 
death,  Batte,  the  surviving  executor,  qual- 
ified and  took  possession  of  Poindexter's 
estate;  and  in  his  hands  it  is  certainly 
liable,  and  the  first  fund  to  be  applied  in 
the  discharge  of  Green's  claim. 

I  do  not  consider  the  accounts  or  reports 

at   all   before  us,  farther  than  merely 

517      to  look  at  them  on  the  subject  of  'the 

compound  interest  and  other  errors  in 

detail ;  which,  it  was  admitted,  ought  to  be 

corrected. 

The  other  judges  concurred.  Decree  re- 
versed with  costs,  for  the  acknowledged 
errors  in  the  details,  and  a  corrected  decree 
for  the  appellees  entered. 


Cannpbell  v.  Shields. 

July.  1835,  Lewlsbnrg^. 

Usary— Excess  to  Pay  ExpeiuM  of  Collectlnir  Debt*— 
Case  at  Bar— A  debtor  owin?  a  debt  presently  due. 
affrees  to  give  the  creditor  bis  bond  for  It  payable 
at  a  future  day.  and  to  add  to  tbe  debt,  and  insert 
in  tbe  bond,  a  sum  equal  to  5  percent,  on  tbe  debt, 
to  cover  commission  wbicb  tbe  creditor  mi?bt  be 
compelled  to  pay  an  agent  for  collection:  and  tbe 
bond  is  given  accordingly,  for  the  aggregate  in- 
cluding the  commission:  with  a  verbal  airreement. 
that  if  the  debtor  should  pay  the  debt  punctually, 
he  should  be  exempted  from  payment  of  the  sum 


«Usury— Excess  to  Cover  Expenses  and  Charges.— The 
principal  case  is  cited  in  Myers  v.  Williams,  85  Va. 
629,  8  S.  E.  Rep.  483,  to  the  point  that  it  is  not  usury 
if  the  excess  is  contracted  for  in  good  faith,  to 
cover  reasonable  expenses  and  charges.  See  mono- 
graphic notf  on  "Usury"  appended  to  CofFman  & 
Bruffy  V.  Miller,  26Gratt  698. 


inserted  in  the  bond  for  commission  for  collection: 
in  debt  on  the  bond,  and  issue  joined  on  the  plea 
of  usury.  Held. 

I.  Same— Same— Parol  Evidence. t— Parol  evidence  is. 
admissible  to  prove  the  verbal  agreement  as  to 
the  sum  allowed  for  commission. 

3.  Same -5ame -Construction  of  Contract— The  con- 
tract is  not  usurious,  since  the  debtor  might  by 
punctual  payment  of  the  debt,  relieve  himself 
from  payment  of  the  sum  he  contracted  to  pay 
for  commission. 

3.  Same— Same— Oood  Palth— Province  of  Jury.— The 
creditor  stipulating  that  the  debtor  should  pay 
the  commission  which  would  be  incurred  in  the 
collection,  in  default  of  punctual  payment,  if 
made  in  good  faith  to  cover  such  commission, 
and  not  as  a  device  to  evade  the  statute  of  usury, 
was  in  point  of  law  not  usurious:  and  the  court 
ought  so  to  direct  the  Jury;  leavipg  to  the  jury 
the  question  of  fact,  whether  the  contract  for  the 
commission  was  made  in  good  faith  or  was  an 
evasion  of  the  statute. 

Debt  on  a  bond,  brought  by  Campbell 
against  Shields,  in  the  circuit  superiour 
court  of  Rockbridge.  Plea,  the  statute  of 
usury.  The  plaintiff  filed  exceptions  to 
opinions   of  the  court,    given  at  the    trial; 

fi;om  which  it  appeared — 
518  *That    the  plaintiff    offered  in  evi- 

dence, 1.  the  bond  on  which  tbe 
action  was  brought,  which  was  dated  the 
6th  October  1830,  and  payable  the  1st 
March  1831,  with  an  indorsement  thereon 
(signed  by  the  obligee)  of  a  credit  of  48 
dollars,  said  to  be  calculated  in  a  statement 
of  the  debt  for  which  the  bond  was  given, 
as  a  collector's  fee;  2.  the  statement  re- 
ferred to  in  the  indorsement,  proved  to  be 
the  calculation  upon  which  the  bond  was. 
taken,  shewing  the  items  of  debt  due  the 
plaintiff  for  which  the  same  was  given, 
amounting  to  960  dollars,  with  the  addition 
thereto  of  '^commissions  for  receiving  and 
forwarding, — 48  dollars;*'  and  3.  the  testi- 
mony of  a  witness,  present  when  the  bond 
was  executed,  that  the  plaintiff  pressing 
the  defendant  for  payment  of  the  debt  due, 
and  the  defendant  being  unable  to  pay  it 
at  that  time,  he  agreed  to  give  his  bond 
for  it,  payable  the  first  of  March  1831 — 
that  the  plaintiff  insisted,  that  48  dollars 
should  be  added  to  the  amount  of  the  debt, 
to  cover  the  commissions  which  he  would 
be  compelled  to  pay  an  agent  for  collection, 
in  case  the  defendant  should  fail  to  pay 
the  bond  when  it  should  fall  due — that  the 
defendant  assented  to  this,  with  a  distinct 
verbal  understanding,  that  if  he  should 
pay  the  debt  punctually  when  due,  by 
remittance  to  the  plaintiff,  either  to 
Philadelphia  or  to  Norfolk  (to  one  of 
which  places  the  plaintiff  intended  to  re- 
move), or  if  the  plaintiff  should  happen  to 
be  at  Lexington,  then  the  defendant  waa 
not  to  pay  the  48  dollars, — but  if  the  defend- 
ant failed  to  make  punctual  payment,  and 
the  plaintiff  should  be  compelled  to  collect  the 
debt  by  an  agent,  then  the  48  dollars  should 
be  paid  to  cover  the  commissions  usually 
paid  to  agents  for  collection.  And,  there- 
upon, the  plaintiff's  counsel  moved  the  court 


tSame— Same— Parol  Evidence.— See  the  principal 
case  cited  in  Ward  v.  Comett.  91  Va.  6W,  22  S.  E.  Rep. 
494. 
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to  instruct  the  jury — 1st,  that  if  they  should 
find  from  the  evidence,  that  the  payment  of 
the  48  dollars  was  optional  with  the  defend- 
ant, the  contract  as  proved  by  the  evidence, 
was  not  usurious;  and  2ndly,  that  if 

519  they  should  *find  from  the   evidence, 
that  the  sum  of  48  dollars  was  inserted 

in  the  bond,  in  good  faith,  to  cover  com- 
missions, which  the  plaintiff,  by  the  terms 
of  the  contract,  might  be  contingently  com- 
pelled to  pay  for  collection,  and  not  as  a 
device  for  securing  an  usurious  premium, 
in  such  case  the  contract  was  not  usurious. 
The  court  refused  to  give  such  instructions 
to  the  jury;  and  the  plaintiff  excepted. 

There  was  a  verdict  and  judgment  for  the 
defendant;  to  which  this  court  allowed  the 
plaintiff  a  supersedeas. 

Peyton  and  Johnson,  for  the  plaintiff  in 
error. 

B.  6.  Baldwin  and  Baxter,  for  the  de- 
fendant. 

CARR,  J.  I  think  the  court  ought  to 
have  given  both  the  instructions.  It  was 
contended,  in  the  argument,  that  the  bond 
being  under  seal,  no  parol  evidence  could 
be  given  at  law  to  vary  the  contract  ex- 
pressed on  its  face ;  and,  therefore,  that  the 
proof  of  the  verbal  understanding  with  re- 
spect to  the  48  dollars,  could  not  be  re- 
ceived. This  proposition,  if  sound,  might 
be  turned  against  the  defendant;  for,  on 
the  face  of  the  bond,  there  is  no  proof  of 
usury,  nor  any  fact  from  which  it  could  be 
deduced;  and  the  plea  of  the  defendent 
could  not  be  supported.  But  the  proposi- 
tion, though  generally  true,  is  certainly  not 
applicable  to  a  case  like  this.  The  statute 
declaring  a  bond  given  for  usury  utterly 
void,  of  course,  enables  the  defendant  to 
plead  the  usury;  and  this,  of  necessity, 
puts  in  issue  the  contract  which  was  the 
consideration  of  the  bond,  and  so  far  sets 
aside  the  sanctity  of  the  seal,  as  to  enable 
the  defendant  to  support  his  plea,  by  any 
proof  establishing  the  real. contract;  and 
this  proof  the  plaintiff  may  rebut  by  evi- 
dence of  the  same  kind. 

With  respect  to  the  first  instruction,  it  is 

clearly    laid  down,    in    many    cases,    that 

where  the  excess  may  be  paid  or  not,  under 

the  contract,    at    the    option    of    the 

520  borrower,  *it  is  not  usurious.     Thus, 
in  Burton's   case,  5   Co.  69,  a  rent  of 

;f20.  was  granted  in  consideration  of  ;f  100. 
lent ;  the  first  payment  of  the  rent  was  to 
be  made  a  year  and  a  quarter  after  mak- 
ing the  grant;  and  there  was  a  condition, 
that  the  rent  should  cease,  if  the  grantor 
of  the  rent  should  return  the  £IQ0,  in  twelve 
months.  This  was  held  not  to  be  within 
the  statute,  because  it  was  in  the  election 
of  the  grantor  to  repay  the  ;^100.  and  thus 
frustrate  the  rent.  **But  it  was  resolved 
by  the  whole  court,  that  if  it  had  been 
agreed  between  the  grantor  and  grantee, 
that,  notwithstanding  such  power  of  re- 
demption, the  £\Q0,  should  not  be  paid  at 
the  day,  and  that  the  clause  of  redemption 
was  inserted  to  make  an  evasion  out  of  the 
statute,  then  it  had  been  an  usurious  bar- 
gain and  contract  within  the  statute." 
Here,  the  very  point,  which  took  the  case 
out  of  the  statute,  was  the  power  given 
by  the  contract  to  the  borrower,  to  get  clear 
of  the  excess  at  his  election.     So,   in  Clay-  | 


ton's  case,  5  Co.  70,  it  is  said,  "If  upon  the 
first  contract,  he  who  lends,  reserves  no 
certain  sum  for  the  loan,  but  secundario 
speret  de  aliqua  retributione  ad  voluntatem 
ejus  qui  mutuatus  est,  hoc  non  est  vitio- 
sum.  So,  in  Roberts  v.  Tremayne,  Cro. 
Jac.  507,  Mr.  justice  Doddridge  took  this 
distinction — **If  I  secure  both  interest  and 
principal,  if  it  be  at  the  will  of  the  party 
who  is  to  pay  it,  it  is  no  usury;  as  if  I 
lend  to  one  £100,  for  two  years,  to  pay 
for  the  loan  thereof  £20,  and  if  he  pay  the 
principal  at  the  year's  end,  he  shall  pay 
nothing  for  interest,  this  is  not  usury :  for 
the  party  hath  his  election,  and  may  pay 
it  at  the  first  year's  end,  and  so  discharge 
himself."  Any  one  who  wishes  to  see 
more  english  cases  of  this  kind,  may  find 
them,  in  any  of  the  abridgements,  under  the 
head  of  usury.  In  Winslow  v.  Dawson,  1 
Wash.  118,  this  court  laid  it  down,  gener- 
ally, that  a  contract  to  pay  a  larger  sum  at 
a  future  day,  on  non-payment  of  the  sum 
agreed  upon,  is  not  usurious ;  for  the 

521  court   will  consider  it,    either    as  *a 
penalty   to    be    relieved    against,    or 

that  the  party,  by  payment  at  the  earlier 
day,  might  relieve  himself.  The  case  of 
Pollard  V.  Baylor,  6  Munf .  433,  was  thus : 
Baylor  being  indebted  to  Donald  &  Bur- 
ton, british  merchants,  conveyed  land  and 
slaves,  to  secure  the  debt  in  three  annual 
instalments,  with  interest  &c.  the  payments 
to  be  made  in  tobacco,  to  be  delivered  at  and 
addressed  to  them  in  London,  on  which  they 
were  to  draw  the  usual  and  accustomed 
mercantile  commission  of  twenty -one  shil- 
lings sterling  for  each  hogshead  actually 
shipped ;  and  it  was  farther  provided,  that 
in  case  of  non-shipment  of  the  tobacco,  a 
further  sum  equivalent  to,  and  in  lieu  of, 
the  usual  mercantile  commission  thereon,  at 
the  rate  of  twenty-one  shillings  sterling  per 
hogshead,  estimating  each  hogshead  to 
be  worth  £10,  sterling,  was  to  be  added  to 
each  payment.  The  case  was  two  or  three 
times  before  the  court,  upon  the  ques- 
tion whether  this  contract  was  usurious, 
and  was,  therefore,  thoroughly  consid- 
ered. It  was  twice  decided,  by  a  court  of 
three  judges,  to  be  usurious;  judge  Roane 
strongly  dissenting.  On  a  third  hearing, 
before  a  special  court  of  seven  judges,  the 
unanimous  opinion  of  the  court,  delivered 
by  judge  Roane,  declared  the  contract  not 
to  be  usurious.  The  court  was  of  opinion, 
that  the  provision  securing  the  twenty-one 
shillings  on  each  hogshead,  in  case  of 
non-shipment,  was,  in  truth,  only  the 
agreed  damages  or  penalty  for  a  non-com- 
pliance with  the  contract.  **If  the  tobacco 
had  been  shipped,"  (said  Roane)  **as 
was  contracted  for,  all  would  have  been 
right,  and  the  compensation  now  objected 
to,  would  have  been  earned  by  the  sales  of 
the  tobacco.  We  are  all  of  opinion,  that  a 
penalty  inserted  in  a  contract,  from  which 
a  party  may  deliver  himself,  does  not 
make  the  contract  usurious;  and  that  the 
law  is  the  same,  where  it  is  in  the  power 
of  the  party,  by  a  compliance  with  his 
contract,  to  convert  it  into  a  compensation 
for  services  rendered, ' '     He  concluded 

522  with  this     remark —  ***There    is    no 
ground  to  object,  that  the  contract  is 

usurious,  but  a  posteriour  one,  arising  from 


475 


e  LEIGH 


Virginia  Rbports,  Annotated. 


623-624. 


the  default  of  the  appellee,  and  of  which, 
therefore,  most  emphatically,  he  could  not 
complain."  The  principle  of  this  case 
seems  to  me  to  apply  strongly  to  the  point 
before  us.  The  last  case  I  shall  cite  upon 
the  first  exception,  is  Stratton  v.  The 
Mutual  Assurance  Society,  6  Rand.  22. 
There,  it  was  objected,  that  the  law  of  the 
society  subjecting  delinquent  members  to 
seven  and  a  half  per  cent,  to  pay  expenses 
of  collection,  was  usurious.  The  court  was 
unanimously  of  opinion,  that  it  was  not. 
The  judge  who  delivered  the  opinion,  said 
— *  *This  does  not  seem  to  me  to  have  a  single 
feature  of  usury  about  it.  The  debtor  may 
always  relieve  himself  by  paying  up  what 
is  due,  before  the  society  have  been  obliged 
by  his  delinquency,  to  incur  the  expense 
and  trouble  of  a  legal  proceeding.  Neither 
is  this  a  penalty  against  which  equity 
would  relieve.  It  is  stipulated  damages." 
These  cases  shew,  very  clearly,  I  think, 
that  the  court  ought  to  have  given  the  first 
instruction  asked  for. 

The  second  instruction  is  so  connected 
with  the  first,  that  little  is  left  to  be  said 
on  it.  The  court  ought  clearly  to  have 
given  it :  for  if  the  48  dollars  were  inserted 
in  the  bond,  in  good  faith,  to  cover  a  com- 
mission which  the  plaintiff  might,  by  the 
failure  of  the  defendant,  be  compelled  to 
pay,  and  not  as  a  device  to  evade  the  stat- 
ute, most  assuredly  its  insertion  could  not 
make  the  contract  usurious.  And  this, 
the  court  ought  to  have  declared  to  the 
jury,  as  the  law  of  the  case,  submitting  to 
them,  as  peculiarly  proper  for  their  in- 
quiry, the  question  of  fact,  whether  this 
feature  of  the  contract  was  made  in  good 
faith,  or  to  evade  the  law.  I  shall  not  cite 
authorities  to  shew,  that  (as  a  general 
rule,  applying  to  usury  as  well  as  other 
subjects)  the  court  ought,  when  applied 
to,  to  declare  the  law.  That  it  is  lawful 
to  charge  a  reasonable  commission,  in  these 
cases,  for  trouble  and  expense,  many 
523  cases  shew:  Carstairs  v.  *Stein,  4 
Mau.  &  Selw.  192,  is  full  to  this  point 
— as  also  to  shew,  that  the  fact,  whether  it 
be  a  bona  fide  charge,  or  an  evasion,  is 
exclusively  for  the  jury. 

I  think  the  judgment  should  be  reversed, 
and  the  case  sent  back  for  a  new  trial ;  on 
which  the  instructions,  if  asked  for,  should 
be  given  by  the  court. 

The  other  judges  concurred.  Judgment 
reversed,  and  cause  sent  back    &c. 


Petermans  v.  Laws. 

July,  1835,  Lewisburff. 
(Absent  Brookb  and  Cabb,*  J.) 

Porelffn  Deeds— Office  Copies— Evidence. t— Office  copies 
of  deeds  rejrfstered  in  another  state,  are  not  ad- 
missible as  evidence  in  this  state,  unless  duly  au- 
tbenticated  according  to  the  laws  of  the  U.  States. 

Same— Autbentlcation— Vlrfflnla  Statute.— The  stat- 
utes of  VirfiTinia  conceminff  the  authentication  of 


foreiffn  deeds  apply  to  the  original  deeds,  not 
copies. 

Same— Office  Copy— Evidence— Case  at  Bar.- An  office 
copy  of  a  deed  resristered  in  N.  Carolina,  is  not 
admissible  as  primary  evidence  In  this  state, 
unless  there  be  some  statute  of  N.  C.  maldnff  them 
so. 

Trustee's  Sale— Warranty  of  TlUe^-Wltness-Cooipe. 
tency.— In  case  of  a  sale  by  a  trustee,  neither  the 
trustee  nor  the  cestui  que  trust,  without  an  ex- 
press contract  to  warrant,  is  a  warrantor  of  the 
title;  therefore.  In  an  action  by  the  purchaser 
from  the  trustee  to  recover  the  property,  the  ces- 
tui que  trust  Is  a  competent  witness  for  the  plaln- 
Uff. 

Detinue  for  a  slave  named  Peter,  brought 
by  James  I^aws  against  Michael  and  Simon 
Peterman,  in  the  circuit  court  of  Mont- 
gomery. Plea,  the  general  issue.  At  the 
trial,  the  defendants  filed  several  bills  of 
exceptions  to  opinions  of  the  court, 
524  only  two  of  which  are  material,  *since 
the  others  were  abandoned  by  their 
counsel  in  this  court,  and  therefore  the 
court  gave  no  opinion  on  the  points  therein 
stated. 

1.  The  first  bill  of  exceptions  stated, 
that  the  plaintiff  offered  in  evidence,  an 
office  copy  of  a  deed,  from  the  register's 
office  of  Orange  county  North  Carolina, 
executed  by  Jonathan  Laws  on  the  7th 
March  1827,  whereby  he  conveyed  the  slave 
Peter  to  Samuel  Yarbrough,  in  trust  to  in- 
demnify I^eonard  Laws,  surety  for  Jona- 
than Laws  as  guardian  of  James  and 
Frances  Laws,  from  loss  by  reason  of  his 
suretyship,  and  authorized  the  trustee, 
when  required  by  either  Jonathan  or  Leo- 
nard Laws,  to  sell  the  slave  at  public  sale, 
on  twenty  days  notice,  and  out  of  the  pro- 
ceeds of  sale  to  pay  James  and  Frances 
Laws  whatever  debt  or  balance  should  be 
certified,  by  the  clerk  of  the  county  court 
of  Orange,  to  be  due  from  Jonathan  Laws 
to  them.  To  this  copy  of  the  deed,  there 
were  subjoined  1.  an  office  copy  of  a  certifi- 
cate of  William  Norwood,  of  the  proof  of  the 
deed  by  the  subscribing  witness  thereto 
before  him,  and  of  his  order  for  the  regis- 
try of  the  deed  and  of  his  certificate  of  the 
probat:  2.  an  original  certificate  signed 
by  J.  M.  Kerall,  that  the  copy  of  the  deed, 
and  of  the  certificate  of  probat  and  order 
for  the  registry  thereof,  was  a  true  copy 
from  the  record  in  his  office :  3.  an  original 
certificate  in  these  words — **  State  of  North 
Carolina,  I  John  Taylor  clerk  of  Orange 
county   court    of    pleas    and   quarter    ses- 


♦JunoE  Cabr  was  prevented  by  111  health  from 
sittinsr  during-  the  remainder  of  this  term  at  Lewis- 
burg-. 

tSee  monosrraphic  noU  on  "Deeds"  appended  to 
Fiott  V.  CJom.,  12GratL  66i. 


tPuMIc  Side  of  Umd— Title  of  Purchaser— Warranty. 

—A  purchaser  of  land  at  a  public  sale,  made  by  a 
trustee,  must  look  to  the  title  of  the  grantor  of  the 
land,  and  he  is  entitled  only  to  a  deed  with  special 
warranty  of  title.  He  cannot  look  to  the  trustee 
for  a  good  title,  for  in  making^  the  sale  he  Is  but 
an  a?ent;  he  cannot  look  to  the  creditor,  for  he 
sells  nothing,  and  is  merely  to  receive  the  pro- 
ceeds of  the  sale.  To  such  a  sale  the  principle  of 
caveat  emptor  applies.  Fleming  v.  Holt,  12  W.  Va. 
188,  citlncr  Petermans  v.  Laws,  6  LeiQh  G89;  Saunders 
v.  Pate,  4  Rand.  8;  Sutton  v.  Sutton.  7Gratt.«7: 
Findlay  v.  Toncray.  2  Rob.  874;  Rawle  Gov.  418; 
Ooddin  V.  Vauffhn,  14  Gratt  117.  The  principal 
case  is  cited  and  approved  in  Jones  v.  Thorn. 
45  W.  Va.  198,  82  S.  E.  Rep.  176;  Findlay  v.  Hickman, 
10  Leiffh  303. 
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sions,  do  hereby  certify,  that  J.  M.  Kerall, 
who  signed  the  above  certificate,  is  the 
duly  qualified  register  of  said  county — In 
witness  whereof,  I  do  hereto  set  my  hand 
and  seal  of  office,  8th  Apriil829"— (signed) 
"J.  Taylor,  cleik,"  with  his  seal  of  office 
annexed :  and  4.  another  original  certificate 
in  these  words — **  State  of  North  Carolina, 
I  Abner  B.  Bruce,  chairman  of  the  court 
of  pleas  and  quarter  sessions  for  Orange 
county,  do  hereby  certify,  that  John  Tay- 
lor, whose  signature  and  seal  of  office 
are  to  the  foregoing  certificate,  is 
525  now,  *and  was  at  the  time  of  signing 
the  same,  clerk  of  the  said  court, 
that  his  attestation  is  in  due  form  of  law, 
and  that  full  faith  and  credit  ought  to  be 
g^iven  to  his  official  acts  as  such — Given 
under  my  hand  and  private  seal  this  8th 
April,  1829"— (signed)  ^*A.  B.  Bruce,»'  with 
a  ^roU  by  way  of  seal.  And  the  plaintiff 
adducing  no  other  evidence  of  the  execu- 
tion of  the  deed  of  the  7th  March  1827 
under  which  he  claimed,  but  the  certificates 
above  mentioned,  the  counsel  for  the  de- 
fendants objected,  that  the  copy  of  the 
deed  was  not  admissible  evidence ;  but  the 
court  overruled  the  objection,  and  permitted 
the  paper  to  be  read  in  evidence  to  the 
jury. 

2.  The  second  bill  of  exceptions  stated, 
that  the  plaintiff  offered  in  evidence,  the 
deposition  (admitted  to  have  been  regularly 
taken)  of  Leonard  Laws,  the  cestui  que 
trust  indemnified  by  the  deed  of  the  7th 
March  1827;  who  deposed,  that  the  slave 
Peter  conveyed  by  that  deed  to  the  trustee 
Yarbrough,  was  at  the  date  thereof,  the 
property  of  Jonathan  Laws,  the  grantor; 
that  the  trustee  Yarbrough  took  possession 
of  the  slave  Peter,  in  February  1828;  that 
two  persons  named  Peterman  came  to 
Orange,  N.  Carolina,  about  the  same  time, 
and  demanded  him  of  Yarbrough,  as  the 
property  of  their  father;  that  Yarbrough 
refused  to  deliver  him  to  them,  and  shewed 
them  the  deed  of  Jonathan  Laws  convey- 
ing the  slave  to  him,  for  the  indemnification 
of  the  dexx)nent ;  that  the  deponent  was  the 
surety  of  Jonathan  Laws  as  guardian  of 
James  and  Frances  Laws;  that  the  guard- 
ian was  found  indebted  to  his  wards  300 
dollars;  that  Yarbrough.  the  trustee,  after 
due  advertisement,  sold  the  slave,  at 
public  sale,  to  James  Laws  (the  plaintiff  in 
this  action)  for  331  dollars ;  and  that  James 
Laws  thereupon  took  possession  of  the  slave, 
and  held  him  till  he  carried  him  to  Mont- 
g^omery  county,  Virginia,  whither  James 
Laws  went  sometime  after.  The  defend- 
ants' counsel  objected  to  the  reading 
526  of  this  deposition  *in  evidence,  be- 
cause the  matter  it  contained  was  not 
admissible  evidence,  and  because  the  depo- 
nent was  interested  and  incompetent;  but 
the  court  overruled  the  objection,  and  ad- 
mitted the  deposition  ;  to  which  the  defend- 
ants excepted. 

There  was  a  verdict  and  judgment  for 
the  plaintiff;  to  which  this  court,  upon  the 
petition  of  the  defendants,  allowed  a  super- 
sedeas. 

Anderson,  for  the  plaintiffs  in  error,  in- 
sisted, 1.  That  the  copy  of  the  deed  of  the 
7th  March  1827,  under  which  the  plaintiff 
below  claimed,  was  improperly  admitted  as 


evidence.  It  did  not  appear  to  have  been 
duly  proved ;  for  the  certificate  of  Mr. 
Norwood,  of  the  proof  of  it  before  him,  no- 
wise imported  that  he  acted  in  any  official 
character.  Nor  was  the  copy  properly  au- 
thenticated. Mr.  Kerall's  certificate  did 
not  import  that  he  was  the  register,  or 
that  he  acted  in  any  official  character; 
and  he  neither  annexed  any  seal  of  office  to 
it,  nor  certified  that  there  was  no  such 
seal  of  office.  The  clerk  certified,  that  Mr. 
Kerall  was  the  register;  but  he  omitted 
to  certify,  that  Mr.  Kerall's  attestation 
was  in  due  form  of  law.  Mr.  Bruce,  the 
chairman  of  the  court  of  pleas  and  quarter 
sessions,  certified  to  the  official  character 
of  the  clerk,  and  that  his  attestation  was 
in  due  form  of  law ;  but  he  certified  nothing 
as  to  Mr.  Kerall's  official  character,  or  the 
due  form  of  his  attestation ;  which,  as  he 
was  the  register  and  had  the  custody  of 
the  records  of  the  office,  was  the  most 
material  point.  And  Mr.  Bruce  neither 
annexed  his  seal  of  office  to  his  certificate, 
nor  certified  that  there  was  none.  This 
paper,  then,  was  not  duly  authenticated, 
either  according  to  the  laws  of  the  U. 
States,  or  the  statutes  of  Virginia.  Acts  of 
congress  of  May  26,  1790,  2  Bior.  ch.  38, 
p.  102,  and  March  27,  1804,  3  Bior.  ch.  409, 
p.  621 ;  1  Rev.  Code,  ch.  100,  p.  371,  and 
act    of    1827-8,      ch.     28;    Supo.    to    Rev. 

Code,      ch.      155,      p.    213.       But    if 
527      *the  authentication  had  been  perfect, 

yet,  he  said,  the  office  copy  of  the 
deed  was  not  admissible,  without  good 
reason  shewn  for  not  producing  the  orig- 
inal. In  Brooks  v.  Marbury,  11  Wheat.  79, 
chief  justice  Marshall  held,  that  an  office 
copy  of  a  registered  deed  was  not  admissible 
evidence,  without  accounting  for  the  non- 
production  of  the  original,  unless  there  was 
some  express  statutory  provision  making 
the  copy  primary  evidence.  In  England^ 
even  before  the  statute  of  Ann.  ch.  13,  {  3, 
there  was  much  authority  for  the  admissi- 
bility of  copies  of  ancient  deeds,  enrolled 
on  the  acknowledgment  of  the  grantors,  and 
accompanied  by  possession ;  1  Phil.  Law 
Ev.  409,  and  the  same  principle  was  recog- 
nized by  this  court,  in  Rowletts  v.  Daniel, 
4  Munf.  473,  and  Ben  v.  Peete,  2  Rand. 
539,  but  it  was  not  contended  there,  that 
office  copies  of  all  deeds  of  which  the  law 
authorizes  the  register,  were  admissible  as 
primary  evidence  in  lieu  of  the  originals. 
He  said.  Baker  v.  Preston,  Gilm.  235,  was 
the  only  case,  in  which  an  office  copy  of  a 
recorded  deed  had  been  held  admissible  as 
primary  evidence ;  but  even  there,  it  was 
admitted,  that  a  party  had  a  right  to  call 
for  the  original.  And  that  decision  had 
been  overruled  in  almost  every  point,  by 
subsequent  adjudications,  and  could  hardly 
now  be  regarded  as  authority.  2.  He  con- 
tended, that  Leonard  Laws  was  not  a  com- 
petent witness  for  the  plaintiff.  He  was 
interested  to  maintain  his  title.  For,  he 
argued,  he  was  the  cestui  que  trust  in  the 
deed  of  the  7th  March  1827,  under  which 
Yarbrough  sold  the  slave  in  question  to  the 
plaintiff;  and  as  he  was  the  person  for 
whose  benefit  the  sale  was  made,  and,  in 
truth  the  real  vendor,  he  ought  to  be  held 
to  warrant  the  title  to  the  purchaser.  If 
the  trustee  had  not  paid  the  purchase  money 
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over  to  the  wards  of  Jonathan  Laws,  the 
purchaser  would  be  entitled  to  demand  it 
of  the  trustee ;  if  it  had  been  paid  to  them, 
they  were  bound  to  refund  it  to  the  pur- 
chaser.    And  if  the   sale  was  ineffec- 

528  tual  or  *non -productive,  the    witness 
would    still    be    liable    as    surety  for 

Jonathan  Lraws,  the  guardian,  for  the  debt 
he  owed  to  his  wards. 

M'Comas  and  Preston,  for  the  defendant 
in  error,  said,  as  to  the  last  point,  that 
the  trustee  (unless  he  made  some  express 
contract,  which  was  not  pretended)  sold  only 
such  title  as  he  had— the  title,  namely,  of 
his  grantor.  Who  was  the  warrantor  of  the 
title?  Not  the  trustee,  who  had  no  interest 
in  the  property ;  not  the  cestui  que  trust; 
for  he  never  pretended  any  title  in  himself, 
and  was  not,  in  any  sense,  the  vendor; 
but  the  grantor,  who  claimed  title  in  the 
subject,  and  mortgaged  it  for  his  debts. 
They  admitted,  that  the  oflSce  copy  of  the 
deed  of  the  7th  March  was  not  duly  authen- 
ticated according  to  the  laws  of  the  U. 
States;  but,  as  they  understood,  the  judge 
of  the  circuH  court  had  held  it  admissible, 
as  properly  authenticated  according  to  the 
statutes  of  Virginia ;  and  they  made  a  faint 
attempt  to  shew  that  it  was  so. 

TUCKER,  P.  Two  objections  were 
made  in  this  case,  to  the  admissibility  of 
the  copy  of  the  deed  of  trust,  which  was 
introduced  at  the  trial,  and  either  of  them 
appears  to  me  to  be  insurmountable. 

The  deed  of  trust  was  executed  in  North 
Carolina,  and  purports  to  have  been  regisr 
tered  there.  It  is  obvious,  however,  that 
it  was  not  authenticated  according  to  the 
provisions  of  the  acts  of  congress,  and  still 
less  in  pursuance  of  our  own  statute,  1 
Rev.  Code,  ch.  tOO.  It  is  scarcely  neces- 
sary to  collate  the  authentication  with  the 
acts  of  congress,  both  because  the  variance 
is  palpable,  and  because  it  is  conceded, 
that  the  judgment  is  not  to  be  sustained 
under  those  acts.  It  was  intimated  by 
counsel,  that  the  statute  of  Virginia  above 
quoted,  and  the  additional  statute  of  1827-8, 
ch.  28,  were  thought  by  the  learned  judge 
who  tried  this  cause,  to  sustain  the  admis- 
sibility   of    the    paper.      In    this,    I 

529  'think,  the    counsel    mtist  have  mis- 
apprehended   him,    since    neither,  of 

those  statutes  respect  copies  of  recorded  in- 
struments, but  refer  only  to  the  manner  in 
which  original  deeds  or  instruments  shall 
be  proved  in  another  state,  so  as  to  be  ad- 
missible evidence  in  this.  The  authentica- 
tion was  not  sufiScient. 

But  even  had  the  authentication  been 
perfectly  formal,  I  should  not  think  the 
copy  admissible  evidence,  as  the  failure  to 
produce  the  original  was  not  duly  accounted 
for.  It  is  not  necessary  to  consider, 
whether  the  case  of  Baker  v.  Preston  set- 
tles the  rule,  that  office  copies  of  deeds  reg- 
istered in  Virginia,  are  primary  evidence. 
Whether  copies  of  deeds  recorded  in  Vir- 
ginia are  or  are  not  primary  evidence,  the 
copy  of  a  deed  recorded  in  North  Carolina 
cannot  be  so,  without  proof,  that  it  would 
be  received  as  evidence,  in  lieu  of  the  orig- 
inal, in  the  courts  of  that  state ;  for  such 
faith  and  credit  only  are  to  be  given  to  it 
here,  as  it  would  have,  by  law  or  usage  in 
the  courts  of    that   state.     On  this  subject. 


we  have  no  proof;  and  without  proof  of  a 
rule  in  their  courts,  which  permits  the 
introduction  of  the  secondary  evidence 
instead  of  the  original  deed,  the  general 
principle  must  prevail,  which  excludes  such 
evidence. 

The  deposition  of  Leonard  Laws  was 
competent  testimony.  The  purchaser  under 
the  deed  of  trust  must  look,  I  take  it,  to 
the  title  of  the  grantor.  He  cannot  look 
to  the  trustee,  who  is  but  an  agent,  nor  to 
the  creditor,  who  sells  nothing,  and  is 
merely  to  receive  the  proceeds  of  sale. 
The  grantor  or  debtor  is  the  person  whose 
title  passes,  and  the  sale  made  by  the  trus- 
tee is  his  sale,  for  the  purpose  of  rais- 
ing funds  for  the  payment  of  his  debt. 
Upon  the  principle  settled  as  to  sheriff* s 
sales,  4  Rand.  8,  5  Serg.  &  Rawle,  225,  9 
Wheat.  616,  the  creditor  by  deed  of  trust 
can  no  more  be  liable  to  refund  the  money 
he  receives,  than  the  creditor  by  execution. 
As  it  respects  them,  it  is  not  per- 
530  ceived  that  *there  is  an  assignable 
difference.  To  hold  the  creditor  liable 
to  the  vendee,  were  to  make  him  a  war- 
rantor, when  he  has  had  no  agency  in  the 
sale.  He  merely  receives  the  avails,  when 
they  are  raised  by  the  trustee.  The  debtor, 
indeed,  warrants  the  title;  but  to  whom 
does  that  warranty  enure?  To  the  party 
who  purchases  out  and  out  and  holds  the 
legal  title,  or  to  the  cestui  que  trust,  who 
has  an  interest  in  and  right  to  such  part 
of  the  proceeds  of  sale  only,  as  may  suffice 
to  liquidate  his  demand?  To  the  former 
assuredly ;  and  if  so,  it  cannot  enure  to 
the  latter  also.  On  this  point,  therefore, 
lam  of  opinion,  that  there  is  no  error; 
but  on  the  other  grounds,  I  am  of  opinion, 
that  the  judgment  must  be  reversed,  and 
the  cause  sent  back  for  a  new  trial. 

The  other  judges   concurred.    Judgment 
reversed,  and  cause  remanded  Ac. 


Collins  and  Others  v.  Jones. 

July,  188K,  Lewisburff. 
(Absent  Cabsll  and  Carb,  J.) 

Equity  JurUdlctloii— Relief  effeinst  JudffSMiit  at  Law* 

—Case  at  Bar.— Bill  for  relief  in  eqaity  affainst  a 
judffment  at  law,  on  grounds  w'hicli  would  have 
been  a  good  defence  at  law,  without  shewloff  any 
reason  why  the  defence  was  not  made  at  law:  de- 
fendants object  to  the  Jurisdiction  in  their  an- 
swers; the  coart  directs  an  issue  to  try  the  facts 
on  which  the  relief  is  asked,  and  a  verdict  is 
found  for  the  plaintiff:  and  then  the  court  decrees 
relief:  Held,  the  case  was  not  proper  for  relief 
in  equity,  and  notwithstanding^  the  verdict  for  the 
plaintiff  on  the  issue,  the  bill  should  have  been 
dismissed. 

Appeal  from  a  decree  of  the  circuit 
superiour  court  of  Kanawha  for  Jones 
against     Collins      and     others,      upon     a 


♦The  principal  case  is  cited  and  approved  in  Hud- 
son V.  Kline.  9  Oratt  884;  Wise  v.  Lamb,  9  Qratt.  SIO. 
See  foot  nots  to  Slack  v.  Wood,  9  Gratt.  40:  and  fooi" 
note  to  Terrell  v.  Dick,  1  Call  546. 

See  generally,  monographic  noU  on  "Judgments** 
appended  to  Smith  v.  Charlton,  7  Gratt.  425:  and 
monographic  nots  on  "Injunctions**  appended  to 
Claytor  v.  Anthony,  15  Gratt  51& 
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531  •bill  in   chancery  filed   by  Jones  for 
relief  against  *a  judgment  recovered 

against  him  at  law.* 

Smith,  for  the  appellants. 

Summers,  for  the  appellee. 

BROCKENBROUGH,  J.,  delivered  the 
opinion  of  the  court.  The  ground  alleged 
for  relief  in  equity  against  the  judgment 
rendered  for  the  appellants  against  the  ap- 
pellee, is  of  a  purely  legal  character.  The 
appellee  alleges  in  his  bill,  that  whilst  the 
oote  on  which  the  action  was  brought, 
was  in  the  hands  of  Collins,  one  of  the 
assignees,  he  delivered  to  him,  thirty  cords 
of  wood,  atad  sixty-two  and  a  half  cords  to 
Johnson,  by  the  direction  and  to  the  orders 
of  Collins,  in  discharge  of  the  note,  and 
which  at  the  price  of  a  dollar  and  a  half 
per  cord  would  have  entirely  discharged  the 
note.  He  gives  no  reason  why  he  did  not 
prove  these  facts  in  the  trial  at  law.  He 
only  alleges,  that  the  reason  why  no  credit 
was  given  to  him  for  these  payments  or  dis- 
counts, was  that  his  principal  witness,  by 
whom  he  could  have  proved  them,  was  ab- 
sent on  the  trial  at  law.  He  does  not  allege, 
that  he  was  taken  by  surprise  at  the  trial, 
or  that  there  was  any  fraud  practised  on 
him;  nor  does  he  give  any  excuse  why  he 
did  not  defend  himself  at  law,  or  assign 
any  reason  which  can  give  jurisdiction  to 
a  court  of  equity.  He  does  not  even  say 
why  his  material  witness  was  absent.  Did 
he  use  due  diligence  in  summoning  that 
witness  to  appear  at  the  court?  If  he  did, 
why  did  he  not  apply  for  a  continuance  of 
the  cause?  If  he  did  apply  for  it,  and  he 
was  overruled,  why  did  he  not  except  to 
the  opinion  of  the  court,  and  apply  to  the 
appellate  tribunal,  on  the  law  side,  for  re- 
dress? Unless  we  are  to  disregard  the  uni  • 
form  decisions  of  this  court,  from  Terrell 
V.  Dick,  1  Call  546,  to  this  day,  we  must 
say,  that    this  bill  presents  no    case 

532  for  the  interference  *of  the  court   of 
equity,  and  that  the  injunction  should 

not  have  been  awarded.  This  was  the  orig- 
inal error  in  the  case,  which  contaminates 
the  whole  of  the  subsequent  proceedings. 

It  has,  however,  been  urged  in  the  argu- 
ment of  the  cause,  that  the  objection  to  the 
jurisdiction  of  the  court  of  equity  comes  too 
late.  The  chancellor  directed  an  issue; 
and  it  is  said,  that  the  defendants  made  no 
objection  to  the  ordering  of  that  issue,  and 
that  after  that  issue  has  been  tried,  and  a 
verdict  found  against  the  defendants,  they 
ought  not  now  to  be  heard  in  opposition 
to  the  jurisdiction.  A  small  degree  of  at- 
tention to  the  record  will  shew,  that  the 
defendants  objected  to  the  jurisdiction  at 
the  very  earliest  period.  The  defendant 
Williams,  after  declaring  in  his  answer, 
his  ignorance  of  the  payments  alleged  to 
have  been  made  to  Collins,  calling  for 
proof  of  them,  and  requiring  that  Collins 
should  be  made  a  party  defendant,  de- 
murred to  the  bill,  on  the  ground  that  it 
made  no  case  proper  for  relief  in  equity, 
inasmuch  as  the  court  of  law  would  have 
granted  the  plaintiff  a  new  trial  if  he 
were  really  taken  by  surprise,  or  a  continu- 
ance if  he  was  entitled  to  one,  or  if  either 
was  improperly  refused,    the    error   might 


♦Sec  note  on  tbe  case  of  Ray  v.  Clemens,  post- 
Note  in  Orlffinal  Edition. 


have  been  corrected  by  an  exception,  and  a 
resort  to  the  appellate  court.  The  other 
defendant  Collins  also  demurred  to  the 
jurisdiction  on  similar  grounds,  at  the  same 
time  that  he  denied  by  his  answer  that  the 
plaintiff  was  entitled  to  the  credits.  Mit- 
ford  says,  that  if  a  bill  does  not  shew  a 
sufiBcient  ground  for  a  court  of  equity  to 
interfere,  the  defendant  may  demur  for 
want  of  matter  of  equity  in  the  plaintiff's 
case  to  support  the  jurisdiction  of  the 
court.  It  is  not  objected  to  the  demurrers 
of  the  defendants,  that  they  are  informal, 
nor  ought  the  objection  to  prevail  if  it  were 
made.  An  informal  demurrer,  or  an  ob- 
jection to  the  jurisdiction  blended  with 
the  answer,  is  sufficient  to  give  notice  to 
the  plaintiff,  and  to  guard  the  court 
against  the  exercise  of  an  improper 
533  ^jurisdiction  :  indeed,  when  it  plainly 
appears  on  the  face  of  the  bill,  that 
there  is  no  case  for  a  court  of  equity,  the 
court  will  not  grant  relief  on  the  hearing, 
though  the  defendant  files  his  answer,  and 
does  not  demur.  Pollard  v.  Patterson,  3 
Hen.  A  Munf.  67.  The  case*  now  before 
us  is  very  different  from  the  case  of  Van 
Lew  V.  Bohannan,  4  Rand.  537.  There, 
the  defendant  did  not  insist  on  the  objec- 
tion to  the  jurisdiction,  but  voluntarily 
went  into  the  merits  of  the  case,  and  in 
his  answer  admitted  facts,  which,  if  they 
had  appeared  to  the  court  of  law,  would 
have  produced  there  a  different  result. 
Here,  both  of  the  defendants  insisted  on 
the  objection  to  the  jurisdiction,  and  moved 
for  a  dissolution  of  the  injunction  as  soon 
as  their  answers  were  filed ;  and  they  were 
forced  into  a  trial  of  the  merits  against 
their  will,  by  the  court  awarding  an  issue 
to  try  the  legal  defence  over  again.  This 
was  the  second  error  of  the  court.  The  in- 
junction should  have  been  dissolved  on  the 
bill  and  answers. 

It  is  unnecessary  to  inquire,  whether 
there  was  any  error  in  the  subsequent  pro- 
ceedings, or  whether  the  court  should  have 
directed  a  new  trial  of  the  issue.  The  de- 
cree should  be  reversed  with  costs  for  the 
errors  which  have  been  noticed,  the  injunc- 
tion dissolved,  and  the  bill  dismissed. 

If  any  injury  is  done  to  Jones  by  refusing 
to  take  jurisdiction  of  his  case,  he  has 
brought  it  on  himself.  After  his  neglect 
in  making  the  proper  defence  before  the 
court  of  law,  he  might  have  had  his  legal 
remedy  against  Collins  for  the  wood  sold 
and  delivered  to  him  or  his  order.  Indeed, 
he  has  still  that  remedy ;  and  if  the  lapse 
of  time  will  enable  Collins  to  defeat  him 
in  the  pursuit  of  that  remedy,  he  must  see 
that  his  loss  is  the  consequence  of  his  own 
improvident  course. 

Decree  reversed,  and  bill  dismissed. 


534 


*Brooks  V.  Hatch. 

July.  1885,  Lewlsburff. 
(Absent  Cabbll  and  Carb,  J.) 


Equitable    AMlffniiMiit— What    Constltutej^-Caae  at 
Bar.—M.  lioldinflr  certain  salt  wells  &c  in  fee,  con- 

^Equltable  Asslffnment— What  Constitutes.— Words 

wliich  sbow  an  intention  of  transferring  or  appro- 
priating  a  chose  in  action  to  or  for  the  use  of 
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tracts  to  manufacture  and  deliver  to  D.  A.  &  Co.  a 
certain  quantity  of  salt  yearly,  for  tbree  years,  at 
certain  stipulated  prices;  to  secure  fulfilment  of 
the  contract  on  bis  part,  M.  makes  a  lease  of  bis 
salt  wells  &c.  to  D.  A.  &  CJo.  for  a  term  of  tbree 
years,  and  it  is  covenanted,  tbat  until  default  of 
performance  of  the  contract,  M.  and  bis  heirs 
shall  remain  in  possession  of  the  premises;  be- 
fore any  salt  is  delivered  by  M.  to  D.  A.  &  Co* 
under  the  contract,  M.  owinsr  a  debt  to  B.  draws 
an  order  on  D.  A.  &  Co.  requiring^  them  to  pay  this 
debt  to  B.  out  of  the  first  moneys  to  become  due 
from  them  to  bim,  for  salt  to  be  delivered  under 
the  contract,  and  soon  after  dies:  the  order  is 
never  presented  to  D.  A.  &  Co.— administration  of 
M.'s  estate  is  taken  by  H.  and  H.  thoucrb  not  one  of 
M.'s  heirs,  takes  cbarffe  of  the  salt  wells  &c.  man- 
ufactures and  delivers  to  D.  A.  &  Co.  the  quantity 
of  salt  stipulated  by  M.'s  contract,  and  receives  of 
the  proceeds  thereof,  more  than  enoucrb  to  pay 
the  debt  due  to  B.  for  which  M.'s  order  on  D.  A.  & 
Co  was  drawn:  Hei<d, 

I.  Same— Same.— M.'s  order  on  D.  A.  &  Co.  in  favour 
of  B.  was  an  equitable  assignment  to  B.  pro 
tanto,  of  these  funds  of  M.  which  should  after- 
wards be  in  D.  A.  &  Co.'s  hands;  but 

3.  5ame— Recovery  from  Administrator— Assumpsit 
— B.  cannot  recover  the  amount  from  H.  in  an 
action  of  assumpsit  for  money  had  and  received 
by  him  to  B.'s  use;  for  H.  did  not  receive  the 
proceeds  of  the  salt  delivered  to  D.  A.  &  Co.  as 

another,  if  based  upon  a  valuable  consideration, 
will,  in  the  contemplation  of  a  court  of  equity,  oper- 
ate as  an  assignment.  Tatum  v.  Ballard,  94  Va.  870, 
86  S.  E.  Rep.  871,  citinsr  Brooks  v.  Hatch,  6  Leigh  584, 
541:  2  Story's  Eq.  sec.  1047;  8  Min.  Inst  sees.  488-4; 
Planters'  &  Merchants'  Ins.  Co.  v.  Tunstall,  78  Ala. 
142. 

When,  for  valuable  consideration  from  the  payee, 
an  order  is  drawn  upon  a  third  person  and  made 
payable  out  of  a  particular  fund,  then  due  or  to  be- 
come due  from  him  to  the  drawer,  and  is  delivered 
to  the  payee,  it  operates  as  an  equitable  assignment 
jtro  tanto  of  the  fund,  and  constitutes  a  lien  upon  it 
in  the  hands  of  him  who  owes  the  debt,  or  has  pos- 
session of  the  fund  out  of  which  the  order  is  made 
payable.  Hicks  v.  Roanoke  Brick  Co.,  94  Va.  745,  27 
S.  E.  Rep.  596,  citing  Pomeroy's  Eq.  J.  sec.  1280; 
Story's  Eq.  J.  sec.  1044;  Chesapeake,  etc.,  Ass'n  v. 
Coleman,  94  Va.  433,  26  S.  E.  Rep.  848;  Brooks  v.  Hatch, 
6  LHgh  584;  Switzer  v.  Noffsinger,  82  Va.  521. 

The  principal  case  is  cited  and  approved  in  Ches- 
apeake, etc.,  Ass'n  V.  Coleman,  94  Va.  484,  96  S.  E. 
Rep.  843:  Switzer  v.  Noffsinger.  82  Va.  521. 

Same— Check.— The  principal  case  is  cited  in  Hul- 
insrs  V.  Hulings  Lumber  Co.,  88  W.  Va.  880,  18  S.  E. 
Rep.  631,  to  the  point  that  a  check  operates  as  an 
equitable  assignment  j!)ro  tanto  from  the  time  it  is 
drawn  and  delivered,  as  between  the  drawer  and 
the  payee  or  holder. 

Same- Acceptance  of  Order.— The  principal  case  is 
cited  In  First  Nat  Bank  v.  Kimberlands,  16  W.  Va. 
590,  for  the  proposition  that  when  a  person,  having 
a  demand  due  him,  assigns  part  of  it  to  different 
persons,  whether  by  separate  orders  in  their  favor 
or  otherwise,  they  are  valid  equitable  asslsruments 
pro  tanto,  and  though,  if  the  orders  are  not  accepted, 
a  court  of  law  will  in  no  manner  recognize  these 
partial  assignments,  yet  a  court  of  equity  in  a  suit 
in  chancery  will  recognize  and  enforce  them.  The 
principal  case  is  cited  and  approved  in  S.  V.  R.  R. 
Co.  V.  Miller.  80  Va.  832;  Switzer  v.  Noffsinger,  82  Va. 
521. 

See  monographic  note  on  "Assignments"  appended 
to  Ragsdale  v.  Hasry,  9  Gratt  409. 


adm'r  of  M.  but  only  as  agent  or  bailiff  for  M.'s 
heirs,  who  therefore  are'  the  debtors  responsible 
to  B.  on  M.'8  order  in  his  favour;  and 
3.  Same— Heirs  of  Drawer— Payee's  Remedy  affatast. 
—B.'s  only  remedy  is  a  suit  in  equity  against 
M.'s  heirs,  to  enforce  payment  of  the  debt  due 
bim  out  of  the  proceeds  of  the  salt  which  are 
profits  of  real  estate  descended,  and  belong  to 
the  heirs. 

Assumpsit  by  Brooks  against  Hatch,  in 
the  circuit  superiour  court  of  Kanawha,  for 
money  had  and  received  by  the  defendant 
to  the  plaintiff's  use,  with  notice  of  the 
particulars  of  the  demand.  Plea,  the  gen- 
eral issue.  The  jury  found  a  special 
verdict  stating  the  following  case — 

535  *By    indenture    between    Farnham 
Marsh  and  Dickinson  Armstrong  &  Co. 

dated  the  1st  January  1830, — reciting  that 
Marsh,  the  owner  of  certain  salt  wells  and 
works  on  Kanawha  river,  had  contracted 
with  Dickinson  Armstrong  A  Co.  to  manu- 
facture at  his  works,  13,000  bushels  of  salt 
yearly  and  no  more,  for  three  years,  from 
the  15th  February  1830  to  the  15th  February 
1833,  and  to  deliver  the  whole  13,000  buahela 
so  manufactured  to  D.  A.  &  Co.  and  that 
they  had  contracted  to  pay  him  certain  stip- 
ulated prices  per  bushel  for  the  same,  ac- 
cording to  the  quality,— therefore.  Marsh, 
to  secure  performance  of  the  contract  on 
his  part,  leased  his  salt  wells  and  works  and 
all  his  lands  thereto  appertaining,  to  D.  A. 
&  Co.  for  the  same  term  of  three  years, 
upon  condition,  that  if  Marsh,  his  heirs, 
executors  and  administrators,  should  fulfil 
the  contract  on  his  part,  the  lease  should 
be  void:  and  it  was  covenanted,  that  Marsh, 
his  heirs,  executors  or  administrators,  would 
fulfil  the  contract  for  the  manufacture  and 
delivery  of  the  stipulated  quantity  of  salt ; 
that  until  default  of  performance  by  Marsh, 
he  and  his  heirs  should  remain  in  posses- 
sion of  the  premises;  but  that,  in  default 
of  performance  at  any  time,  D.  A.  &  Co. 
might  enter  on  the  premises,  hold,  occupy 
and  enjoy  them,  and  carry  on  the  manu- 
facture to  the  same  extent  to  which  Marsh 
had  contracted  to  do  so:  and  D.  A.  &  Co. 
covenanted  to  Marsh,  his  executors  or  ad- 
ministrators, to  pay  him  or  them  the  stipu- 
lated prices  for  the  salt  which  should  be 
manufactured  and  delivered  to  them.  After 
this  deed  was  executed,  namely,  on  the  27th 
January  1830,  Marsh  gave  his  bond  to  the 
plaintiff  Brooks,  for  150  dollars;  and,  at 
the  same  time,  he  subjoined  to  the  bond, 
an  order  upon  D.  A.  &  Co.  requiring  them 
to  pay  the  contents  of  the  bond,  **out  of 
the  first  money  which  should  be  due  to  him 
for  salt  delivered  or  to  be  delivered  to 
them;''  meaning,  salt  to  be  delivered  under 
the  contract  above  mentioned.  This  order 
was  not  accepted   by  D.  A.  &  Co.  nor 

536  did  it  appear   that   it  *ever  was   pre- 
sented   to    them.     Marsh   died  on  the 

18th  February  iollowing,  without  having 
delivered  any  salt  to  D.  A.  &  Co.  under  the 
contract.  Hatch,  the  defendant  in  this  ac- 
tion, took  administration  of  his  estate;  and 
he  had  notice  of  the  order  drawn  by  Marsh 
on  D.  A.  &  Co.  in  favour  of  the  plaintiff 
Brooks,  as  early  as  the  1st  March  1830. 
Hatch  had  married  a  step  daughter  of 
Marsh ;  and    after   his   death,    he   lived  on 
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Marsh's  land,  where  the  salt  wells  and 
works  were,  which  had  been  mortgaged  for 
the  term  of  three  years  to  D.  A.  &  Co.  by 
the  deed  of  the  1st  January  1830,  and  at 
which  the  salt  was  to  be  manufactured ;  and 
the  children  and  heirs  of  Marsh,  being 
minors,  lived  there  also,  with  Hatch. 
Hatch  took  charge  of  Marsh's  salt  wells 
and  works;  manufactured  and  delivered  to 
D.  A.  &  Co.  the  full  quantity  of  salt,  which 
Marsh  had  contracted  to  manufacture  and 
deliver  to  them,  during  the  years  1830  and 
1831;  and  received  from  them,  the  full 
amount  which  they  had  contracted  to  pay 
Marsh  for  the  same.  All  the  salt  so  deliv- 
ered by  Hatch,  was  credited  to  him  on  the 
books  of  D.  A.  &  Co.  and  the  payments 
therefor  were  settled  with  him  in  his  own 
right.  Hatch  applied  part  of  the  proceeds 
of  the  salt  so  received  by  him,  in  the  fur- 
ther manufacture  of  salt,  and  part  to  the 
discharge  of  debts  for  which  Marsh's  salt 
wells  and  works  had  been  mortgaged  before 
his  contract  with  D.  A.  A  Co.  but  he  ap- 
propriated the  residue  to  his  own  use,  which 
much  exceeded  the  debt  of  150  dollars,  men- 
tioned in  Marsh's  bond  to  Brooks  and  in 
the  order  upon  D.  A.  &  Co.  for  the  payment 
thereof;  and  Brooks  applied  to  Hatch  to 
pay  him  the  debt  out  of  the  proceeds  of  the 
salt  by  him  received,  which  Hatch  refused 
to  do.  And  the  question  referred  to  the 
court,  was,  whether  upon  the  case  found  in 
the  verdict.  Brooks  was  entitled  to  recover 
the  150  dollars  from  Hatch,   in  this  action? 

The  court  held,  that  he  was  not,  and  gave 

judgment   on    the   verdict  for  the  de- 

537      fendant :  to   which   this  court,  *upon 

the    petition   of  the  plaintiff  Brooks, 

allowed  a  supersedeas. 

Summers,  for  the  plaintiff  in  error. 

Smith,  for  the  defendant. 

BROCKENBROUGH,  J.  The  first  ques- 
tion in  this  case,  is,  whether  the  order  drawn 
by  Marsh  on  D.  A.  &  Co.  was  an  equitable 
assignment  of  so  much  of  the  fund  in  their 
hands,  or  expected  to  be  in  their  hands, 
from  the  proceeds  of  salt  delivered  or  to  be 
delivered  to  them,  as  would  pay  the  debt  due 
from  him  to  Brooks?  It  appears  from  many 
authorities,  that  one  may  draw  on  the  credit 
of  a  fund,  which  is  not  in  existence,  but 
which  will  arise  at  a  future  day,  and  that 
such  draft  is  an  equitable  assignment  of 
that  fund,  and  constitutes  a  lien  on  it  in 
the  hands  of  him  who  may  have  the  posses- 
sion of  it.  Thus  in  Row  v.  Dawson,  1 
Ves.  sen.  331,  an  order  to  pay  two  creditors 
their  debts  out  of  the  money  due  and  which 
would  be  due  to  the  drawer  from  Horace 
Walpole  out  of  the  exchequer,  was  adjudged 
to  be  a  credit  on  the  fund,  and  an  assign- 
ment of  so  much  of  the  debt, — and  that  the 
drawee,  after  the  order  was  deposited  with 
him,  could  not  have  paid  the  money  to  the 
drawer,  without  making  himself  liable  to 
the  creditors  for  the  same.  So,  in  Peyton 
V.  Hallett,  1  Caines  363,  an  order  obtained 
by  White  from  Peyton  on  the  agent  of  the 
latter,  to  pay  his  debt  out  of  the  sums  which 
might  be  recovered  in  two  actions  at  law  on 
policies  of  assurance,  was  declared  to  be 
**an  assignment  of  the  property  to  the  ex- 
tent of  White's  demand."  And  in  Cutts  v. 
Perkins,  12  Mass.  Rep.  206,  a  draft  on  a 
merchant    for   the   amount  of  freight  that 


would  become  due  on  the  delivery  of  goods, 
was  declared  to  be  a  valid  assignment,  and 
the  drawee  having  paid  it,  was  protected 
against  the  administrator  of  the  drawer. 
In  these  two  cases,  the  funds  on  which  the 
orders   were   drawn,    were    uncertain 

538  *and   precarious;  the   first  depending 
on  the  proceeds  of  a  law  suit,  and  the 

other  on  the  delivery  of  goods  about  to  be 
embarked  on  the  Atlantic.  In  the  case  of 
Clayton  v.  Fawcett,  2  Leigh  19,  the  letter 
of  Fawcett  would  have  been  adjudged  to  be 
an  equitable  assignment,  but  for  the  condi- 
tion contained  in  it,  that  the  payment  wa» 
to  depend  on  the  drawer's  being  absent.  It 
is  clear,  that,  although  in  Kngland  choses 
in  action  are  not  assiirnable  at  law,  yet,  in 
equity,  contingent  interests,  and  even  the 
possibility  of  a  term,  may  be  assigned  and 
recoveries  had  on  them.  Duke  of  Chandos 
v.  Talbot,  2  P.  Wms.  608;  Theobalds  v. 
Duffoy,  9  Mod.  101;  Bates  v.  Dandy,  2  Atk. 
207.  Tested  by  these  cases,  I  think  there 
can  be  no  doubt,  that  the  order,  in  the  present 
case,  was  an  equitable  assignment  of  the 
fund  on  which  it  was  drawn  to  the  extent 
of  the  debt,  although  the  fund  was  not  then 
in  existence;  the  drawer  having  by  his  con- 
tract with  the  drawees,  provided  the  means 
from  which  that  fund  would  most  probably 
arise.  If  D.  A.  &  Co.  had  accepted  the 
order,  or  if  it  had  been  deposited  with  them 
(as  in  the  case  of  Row  v.  Dawson)  and  the 
salt  had  been  afterwards  delivered  to  them 
by  Marsh,  there  can  be  no  doubt,  that  they 
would  have  been  bound  to  pay  Brooks  the 
amount  of  the  draft,  and  they  could  not 
have  paid  it  to  Marsh  without  making 
themselves  liable  to  Brooks ;  or  if  Marsh 
had  delivered  the  salt  to  them  and  then 
died,  they  could  not  have  been  justified  in 
paying  the  amount  to  the  administrator  of 
Marsh,  but  must  have  paid  it  to  Brooks. 
The  death  of  Marsh  before  the  delivery  of 
any  portion  of  the  salt,  and  other  subse- 
quent events,  give  rise  to  the  other  ques- 
tions to  be  decided. 

By  the  contract  of  January  1830,  Marsh 
agreed  to  manufacture  from  his  salt  wells 
the  quantity  of  13,000  bushels  yearly,  for 
three  years,  and  to  deliver  the  salt  to  D.  A. 
Bl  Co.  at  stipulated  prices ;  and  to  secure 
the  performance  of  his  agreement,  he 

539  leased  toD.  A.  &  Co.  *for  three  years, 
all  his  salt   wells  &c.  upon  condition, 

however,  that  if  he,  or  his  heirs, executors,  or 
administrators  should  execute  the  contract, 
the  lease  should  be  void.  He  covenanted 
with  D.  A.  &  Co.  that  he,  his  heirs,  execu- 
tors, or  administrators,  should  perform  his 
agreement ;  and  in  default  thereof,  that  they 
might  enter  upon  the  premises  during  the 
term,  and  execute  the  agreement  them- 
selves; but  that  till  some  default  should  oc- 
cur. Marsh  and  his  heirs,  should  hold  the  salt 
wells  &c.  It  is  found  by  the  special  verdict, 
that  soon  after  the  death  of  Marsh,  Hatch, 
the  defendant,  took  administration  of  his 
estate ;  that  he  had  married  a  step  daughter 
of  Marsh,  and  after  his  death  lived  at  the 
salt  works,  and  the  heirs  of  Marsh,  who 
were  minors,  lived  with  him  the  first  two 
years,  during  which  time.  Hatch  had  pos- 
session of  the  salt  works,  manufactured  and 
delivered  the  salt  to  D.  A.  &  Co.  and  drew 
from  them  the  whole  of   the  money  due  for 
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the  salt  delivered :  that  the  salt  so  delivered 
was  on  account,  and  in  discharge,  of  the 
contract :  that  Hatch  appropriated  a  part  of 
the  proceeds  to  the  manufacture  of  salt,  part 
to  the  payment  of  Marsh's  debts,  and  the 
balance,  exceeding  the  amount  of  the  plain- 
tiff's demand,  to  his  own  use.  Now,  as  by 
the  covenant  entered  into  by  Marsh,  he  ex- 
pressly stipulated,  that  he  and  his  heirs 
should  manufacture  the  salt;  and  as,  al- 
though he  leased  the  premises  to  D.  A.  & 
Co.  for  a  term,  yet  they  stipulated,  that  he 
and  his  heirs  should  hold  them  until  default 
made;  therefore,  on  his  death,  his  heirs 
were  bound  to  execute  the  agreement,  to 
manufacture  the  salt,  and  deliver  it;  and, 
of  course,  they  were  entitled  to  the  rents 
and  profits;  that  is,  to  receive  the  money 
arising  from  the  sales  of  the  salt  made  af- 
ter the  death  of  their  ancestor. 

In  what  character  then  did  Hatch  take 
possession  of  the  salt  works,  and  receive 
the  profits  of  the  establishment?  Surely 
not  as  administrator.  If  Marsh  had  been 
the  lessee  for  a  term,  the  administra- 
54©  tor  would,  *righ'tfully  have  taken  pos- 
session, and  the  proceeds  would  have 
been  assets  in  his  hands.  But  Marsh  was 
rather  the  landlord,  than  the  tenant,  of  this 
contingent  term.  He  died  seized  of  the 
fee  simple,  and  the  same  estate  and  seizin 
devolved  on  his  heirs.  Hatch,  then,  did  not 
take  possession  as  administrator,  but  as 
agent  of  the  infant  heirs.  In  the  same 
character,  he  received  the  money  from  D. 
A.  &  Co.  which  was  the  proceeds  of  the 
real  estate.  Viewed  in  that  character,  he 
is  not  personally  responsible  to  Brooks  for 
the  amount  of  his  claim :  he  is  responsible 
to  the  heirs;  and  they,  by  their  agent,  hav- 
ing possession  of  the  fund  on  which  Brooks 
has  an  equitable  lien,  are  liable  to  Brooks 
for  the  amount  of  it.  But  they  can  only  be 
made  liable  in  a  suit  to  which  they  are 
parties.  Their  money  cannot  be  taken 
from  them,  or  from  their  agent,  without  an 
opportunity  of  defending  themselves  against 
the  claim.  Nor  can  the  agent,  I  apprehend, 
be  reached,  though  he  may  have  improperly 
appropriated  the  money  to  his  own  use,  and 
thus  abused  the  trust  which  he  took  on  him- 
self, except  in  a  suit  to  which  his  principals 
are  parties.  They  are  not,  and  cannot  be 
parties  here.  I  will  further  remark,  that 
the  plaintiff's  claim  is  altogether  founded 
on  equity ;  and  although  the  action  of  as- 
sumpsit for  money  had  and  received,  is  an 
equitable  action,  yet  the  party  availing 
himself  of  it,  must  shew  that  he  has  a  legal 
right  to  the  money  which  he  alleges  that 
the  defendant  has  received  to  his  use.  Un- 
der the  circumstances  found  in  this  case,  I 
think  the  action  at  law  was  improperly 
brought,  and  therefore  that  the  judgment 
ought  to  be  affirmed. 

BROOKE,  J.  I  am  not  aware  of  any  case 
in  which  an  action  at  law  has  been  main- 
tained on  one  of  these  equitable  assign- 
ments. The  principle  of  the  common  law, 
that  choses  in  action  are  not  assignable, 
seems  to  forbid  it.  A  case  might  be 
541  supposed,  in  which  none  *but  the 
plaintiff  and  defendant  were  inter- 
ested, to  which  the  equitable  jurisdiction  as- 
sumed by  the  courts  of  law  in  the  action  for 
money  had   and  received  to  the    plaintiff's 


use,  might  apply.  But  this  special  verdict 
exhibits  no  such  case.  On  the  contrary,  it 
exhibits  a  case  in  which  the  jurisdiction  of 
a  court  of  equity  is  alone  competent  to  do 
justice  to  all  the  parties  interested.  In  Row 
V.  Dawson,  the  lord  chancellor  said,  that 
though  the  law  does  not  admit  an  assign- 
ment of  a  chose  in  action,  the  court  of 
chancery  does ;  and  all  the  cases  cited  by 
Mr.  Johnson,  in  his  argument  of  the  case 
of  Clayton  v.  Fawcett,  were  cases  in  chan- 
cery. Without  pronouncing  decisively  on 
the  merits  of  the  case  stated  in  the  special 
verdict,  I  am  compelled  to  affirm  the  judg- 
ment of  the  circuit  superiour  court,  on  the 
ground  of  a  want  of  jurisdiction  in  the  com- 
mon law  court. 

TUCKER,  P.  This,  it  must  be  admitted, 
is  a  case  of  some  perplexity,  but  I  am  in- 
clined to  think  a  careful  analysis  will  lead 
us  to  a  correct  result. 

The  doctrine  of  equitable  assignment, 
which  was  been  so  much  discussed,  will  be 
found  upon  examination  to  grow  out  of  the 
simplest  and  most  obvious  principles  of 
natural  justice  and  right.  The  right  which 
every  man  has  to  dispose  of  his  own,  is 
equally  clear,  whether  exerted  in  the  sale  of 
a  horse  or  other  chattel,  or  in  the  transfer 
of  a  right  to  a  sum  of  money  in  the  hands 
of  his  debtor.  All  that  is  necessary  in  this 
as  in  other  cases  of  contract,  is,  that  he 
shall  have  a  right  to  transfer,  and  a  will  to 
transfer,  and  that  there  shall  be  a  consider- 
ation for  the  act.  If,  therefore,  one  man 
have  funds  in  the  hands  of  another,  he  may 
order  them  to  be  paid  to  a  third  person ;  and 
if  there  be  a  valid  consideration  for  that 
order,  the  right  to  them  passes  to  the  payee. 
The  nature  of  the  payee's  title,  however, 
depends  upon  the  subsequent  act  of  the 
drawee:  if  he  accepts  the  draft,  the 
right  to  the  fund  becomes  complete, 
542  ^consummate  and  legal ;  and,  accord- 
ingly, may  be  enforced  against  him 
by  action  upon  his  acceptance.  But  the 
drawee,  though  he  is  the  drawer's  debtor, 
is  not  bound  to  accept  his  draft  against  his 
own  will.  The  creditor  has  no  right  to 
compel  his  debtor  to  become  debtor  to  an- 
other man ;  (our  statute  authorizes  this  only 
in  the  case  of  assignments  of  assignable 
securities).  The  drawee  may,  therefore, 
refuse  to  accept;  and  in  that  case,  he  is  not 
liable  to  the  payee  at  all.  But  such  refusal 
to  accept,  does  not  take  away  the  right  to 
the  fund,  which  the  payee  has  by  his  con- 
tract with  the  drawer;  for  the  act  of  the 
drawee  cannot  affect  the  drawer's  right  of 
disposition  of  his  own  property.  He  has, 
for  valuable  consideration,  given  the  payee 
a  right  to  the  funds,  and  his  debtor,  who 
holds  them,  cannot  gainsay  his  power  to  do 
so.  Out  of  this  grows  the  notion  of  an 
equitable  transfer  or  assignment.  If  the 
order  is  accepted,  the  right  is  complete,  the 
title  to  demand  the  fund  is  a  leg^l  title, 
and  the  payee  may  sue  the  acceptor  and  re- 
cover. If  acceptance  of  the  order  be  refused, 
three  courses  remain  for  the  holder :  he  may 
either  return  it,  in  which  case  the  parties 
are  in  statu  quo :  or  he  may  sue  the  drawer 
upon  it,  the  drawee  having  refused  to  ac- 
cept it:  or  he  may  retain  it,  give  notice  to 
the  person  on  whom  it  is  drawn,  not  to  part 
with  the  fund,  and  sue  in  equity  for  its  re- 
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covery ;  for  this  is  the  case  of  an  equitable 
assignment  and  transfer. 

These  principles  seem  clear  enough.  It 
aometimes-  happens,  indeed,  that  doubts 
arise  as  to  the  intention  of  the  parties: 
whether  a  mere  naked  authority  be  intended, 
which  is  of  course  revocable,  and  is  there- 
fore revoked  by  death,  or  whether  it  is 
coupled  with  an  interest,  has  been  the  sub- 
ject of  controversy  in  some  of  the  cases. 
When  it  is  clear,  that  the  order  or  power 
over  the  fund  is  given  for  satisfaction  of  a 
debt  or  for  value,  it  is  inferred  that  a  trans- 
fer was  intended ;  the  transaction  is  looked 
upon     and     treated    as    a    contract; 

543  *it   is    irrevocable;  and   thus   consti- 
tutes a  complete  equitable  assignment. 

But  where  the  drawer  retains  a  power  over 
the  fund, — where  the  transaction  shews  he 
had  no  design  to  part  absolutely  with  that 
power, — it  is  looked  upon  as  no  equitable 
assignment,  however  valuable  the  consider- 
ation may  be  which  moved  him  to  its  exer- 
cise. Thus  in  Clayton  v.  Fawcett's  adm'r, 
2  Leigh  19, — A.  owing  B.  about  200  dollars, 
drew  an  order  on  C.  desiring  him  when  he 
collected  certain  money  of  D.  to  pay  the 
whole  to  B.  if  A.  himself  should  not  happen 
to  be  present.  The  amount  to  be  collected 
exceeded  the  sum  due  to  B.  and  that  fact, 
and  the  provision  that  it  should  be  paid  to 
B.  **if  A.  should  not  happen  to  be  present," 
were  properly  held  to  evince,  that  the 
drawer  A.  did  not  part  with  his  power  over 
the  fund,  and  so  there   was  no  assignment. 

From  this  review  of  the  principles  of  an 
equitable  assignment,  it  in  obviously  unim- 
portant, whether  it  is  taken  as  payment  and 
satisfaction,  or  only  as  collateral  security ; 
since,  in  either  view,  the  creditor  has  an 
equal  right  to  the  benefit  of  the  fund,  and 
the  debtor  has  equally  assented  to  its  trans- 
fer. It  may  be  added  (as  it  has  been  a  sub- 
ject of  argument  in  this  case,  though  it  is 
certainly  a  self-evident  proposition)  that 
the  party  who  draws  must  have  power  over 
the  fund,  and  a  right  to  dispose  of  it,  or 
no  transfer  can  be  effected. 

Applying  these  principles  to  this  case,  I 
think  it  may  fairly  be  asserted,  that  there 
was  a  transfer  here,  and  for  valuable  con- 
sideration ;  namely,  the  payment  of  a  debt. 

It  only  remains,  as  to  this  matter,  to  in- 
quire, whether  there  was  a  fund  on  which 
the  drawer  had  a  right  to  draw?  And  this 
brings  us  to  the  examination  of  this  singu- 
lar contract.  I  shall  content  myself  with 
saying,  that  the  result  of  my  examination, 
is,  that  Marsh,  the  fee  simple  owner  of  the 
estate,  contracted  for  the  manufacture  upon 
it,  of  13,000  bushels   of  salt  annually, 

544  to  be  *delivered  to  D.  A.  &  Co.  at  cer- 
tain   prices    per   bushel   according  to 

quality.  To  the  performance  of  this  con- 
tract he  bound  his  heirs  as  well  as  himself. 
There  is  a  singular  lease  to  D.  A.  &  Co. 
but  as  it  was  only  to  take  effect  upon  certain 
events,  and  as  it  never  has  been  reduced  to 
possession,  we  may  put  it  out  of  the  case. 
Marsh  was  never  out  of  x>ossession ;  and  he 
died  seized  and  possessed  of  the  fee.  The 
estate,  therefore,  descended  to  his  heirs. 
On  them  the  right  to  it,  and  to  the  profits 
of  the  salt  works  upon  it,  devolved :  on  them 
devolved  the  benefit  on  the  one  hand,  and 
the  obligations  on    the   other,    of  this  con- 


tract. The  covenant  being  in  respect  of  the 
land,  and  with  a  view  to  profit  from  its 
mineral,  ran  with  it,  and  whatever  of  profit 
might  arise  from  that  covenant,  belonged 
to  the  heirs  of  Marsh.  They  were  bound, 
in  express  terms,  to  fulfil  it ;  and  the  estate 
itself  was  assets  in  their  hands  to  pay  any 
damages  which  might  be  recovered  for  fail- 
ure to  fulfil  it.  On  the  other  hand,  it  is 
certain  that  the  fulfilment  was  to  their 
profit,  and  they  had  therefore  a  right  to  ex- 
ecute it.  Thus,  the  salt  was  to  be  made  by 
them,  and  the  price  to  be  paid  to  them. 

Then,  had  Marsh  a  right  to  anticipate, 
by  appropriation  in  his  lifetime,  a  part  of 
this  price?  I  cannot  doubt  it.  The  owner 
of  an  estate,  having  absolute  power  over  it, 
can  appropriate  or  dispose  of  it  at  pleasure. 
If  he  can  take  it  from  his  heirs  out  and  out, 
a  fortiori  he  can  withdraw  from  them  a 
temporary  profit.  If  Marsh  could  have  pro- 
vided, as  doubtless  he  might  have  done,  that 
the  whole  of  the  profits  of  that  contract 
should,  after  his  death,  pass  by  devise  to  a 
friend,  a  fortiori  he  might  provide,  that  a 
part  of  those  profits  should  be  devoted  to 
the  payment  of  a  just  debt.  Who  can  doubt, 
that  if  a  landlord  draw  upon  his  tenant  for 
the  rents  which  may  fall  due  at  a  future 
day,  in  favour  of  one  of  his  creditors  and 
dies,  his  title  to  the  fund  is  incontrovertible? 
If  so,  it  is  not  perceived,  that  the 
545  case  at  bar  is  not  equally  ^strong  in 
favour  of  this  power.  It  can  make  no 
difference,  that  the  fund  has  yet  no  ex- 
istence, or  that  it  depends  upon  a  con- 
tingency. The  right  to  a  contingent 
interest  is  not  less  unquestionable  than  to 
one  which  is  vested ;  and  this  is  sufficiently 
proved  by  some  of  the  cases  cited  at  the  bar. 

From  the  view  I  have  thus  taken  of  the 
question,  it  appears  to  me,  that  the  plain- 
tiff Brooks,  as  he  has  retained  the  order, 
and  therefore  has  probably  looked  to  it  as 
his  security,  has  an  equitable  right  to  the 
amount  of  it. 

The  question  remains,  can  he  maintain 
his  claim  for  it  against  Hatch?  Hatch  is  the 
administrator  of  Marsh ;  but,  in  that  char- 
acter, he  had  neither  a  ri^ht  to  proceed  with 
the  contract,  nor  to  receive  any  portion  of 
the  funds.  Being,  however,  the  husband 
of  Marsh's  step  daughter,  he  took  possession 
of  the  lands,  and  the  heirs,  who  are  minors, 
have  lived  with  him.  He  has  thus  proceeded 
to  execute  the  covenant,  and  has  revived 
the  proceeds  of  the  contract.  To  these  pro- 
ceeds he  has  personally  no  shadow  of  title. 
We  may  presume,  perhaps,  that  he  has  re- 
ceived them  as  the  friend  and  protector  of 
the  minors,  and  thus  consider  him  in  the 
relation  of  their  bailiff  or  acting  guardian. 
Having  taken  possession  of  and  managed 
their  property,  we  know  he  is  so  considered 
in  equity.  Whether  this  be  so,  or  whether 
he  has  received  the  funds  without  any  such 
pretence,  it  is  equally  clear  to  me,  that  this 
action  will  not  lie  against  him.  If  he  be 
the  bailiff,  or  even  the  guardian  of  the  chil- 
dren, and  has  received  these  funds  in  that 
character,  no  suit  lies  against  him.  It 
must  be  brought  against  them,  since  the 
principal  and  not  the  agent  is  the  proper 
party  defendant.  Agents  are  not  proper 
defendants,  because  they  may  neither  know 
as  well  how  to  defend  their  principals,  nor 


483 


6  LEIGH 


be  as  zealous  in  their  defence,  as  them 
selves.  It  is  one  of  the  first  principles  of 
justice,  that  he  who  is  to  be  affected  by  the 
litigation,  should  be  made  a  party  to  it, 
that  he  may  defend  himself.  The 
546  *case  is  not  less  strong,  if  we  con- 
sider Hatch  as  claiming  to  receive 
this  money  in  his  own  right.  As  it  appears 
to  us,  the  conflicting  rights  are  those  of 
Brooks  on  the  one  hand,  and  Marsh's  chil- 
dren on  the  other.  Non  constat  but  that  in 
a  contest  between  them,  it  might  be  shewn, 
that  this  order  was  a  forgery,  or  that  it  was 
otherwise  satisfied,  or  that  for  some  other 
cause  Brooks  has  no  title  to  recover.  They 
at  least  ought  to  have  an  opportunity  of 
contesting  it,  before  the  fund  is  adjudged 
to  the  plaintiff  here.  And  how  is  this  to 
be  effected?  By  the  institution  of  a  suit  by 
Brooks,  for  the  amount  of  this  equitable 
assignment,  in  a  court  of  equity,  where  all 
the  parties  may  be  convented,  and  all  their 
rights  adjudicated.  That  is  the  proper 
tribunal  for  settling  this  case.  I  will  not 
say  that  no  action  at  law  will  lie  on  an 
equitable  assignment;  but  I  think  it  may 
safely  be  aflBrmed,  that  none  is  proper,  in 
which  the  rights  of  the  parties  really  con- 
flicting in  interest,  cannot  be  tried.  Much 
has  been  said  of  the  invasions  of  common 
law  jurisdiction  by  courts  of  equity;  but 
the  mischief  will  be  not  less,  if  we  suffer 
the  common  law  courts  to  trench  upon  the 
courts  of  equity,  and  to  introduce  all  the 
refinements  and  complexities  of  the  latter 
in  a  trial  before  a  jury.  I  concur  in  the 
opinion,  that  the  judgment  should  be 
aflBrmed. 
Judgment  affirmed. 
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■me— 5uBe— Witness— Competeocy.t—Tbe  principal 
is  a  competent  witness  for  the  surety,  on  tbe  hear- 
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Joly,  1836,  Lewisburg^. 
(Absent  Cabell  and  Cabb.  J.) 


PrindpAland  Surety— Release  of  Surety .«— If  tbe  cred- 
itor make  an  agreement  with  tbe  principal  debtor 
in  a  fortbcomtng^  bond,  to  take  a  certain  snm,  pay- 
able in  five  annual  instalments,  in  full  satisfaction 
of  tbe  bond,  without  tbe  consent  of  tbe  surety, 
tbis  releases  tbe  surety  from  bis  liability  on  tbe 
bond. 

Same— Same— notion— Court  of  Law— Bxonerctnr.— 
And  tbe  court,  on  wbose  process  tbe  fortbcominff 
bond  was  taken,  sitting  as  a  court  of  law,  may,  on 
motion  of  tbe  surety,  and  on  proof  of  tbe  agree- 
ment and  tbe  giving  of  time  to  tbe  principal,  di- 
rect an  exoneretur  of  tbe  surety  from  tbe  bond 
and  all  executions  tbat  may  be  sned  oat  upon  it 


•Principal  and  Surety— Discharge  of  Surety- Bxten- 
slonofTlme— It  is  well  settled  tbat  any  agreement 
between  tbe  creditor  and  tbe  principal  debtor  to 
extend  tbe  time  of  payment  of  tbe  debt  for  a  defi- 
nite period,  if  founded  on  a  sufficient  consideration 
and  made  witbout  tbe  surety's  consent,  will  dis- 
cbarffe  tbe  surety,  even  tbougb  tbe  cbange  be  for 
bis  benefit  Glenn  v.  Morgan,  23  W.  Va.  4fl7:  Stuart 
V.  Lancaster,  84  Va.  772,  6  S.  E.  Rep.  189;  Knigbt  v. 
Cbarter,  22  W.  Va.  429;  Excbange  Building,  etc.,  Co. 
V.  Bayless,  91  Va.  184.  21  S.  E.  Rep.  279;  Burson  v. 
Andes.  88  Va.  445.  8  S.  E.  Rep.  249;  State  Savings 
Bank  y.  Baker,  93  Va.  510.  25  S.  E.  Rep.  560;  Bacon  v. 
Bacon.  94  Va.  886,  27  S.  E.  Rep.  576.  See  Tate  v.  Bank, 
96  Va.  766,  82  S.  E.  Rep.  476;  Legrand  ▼.  Rixey,  83  Va. 
862.  8  S.  E.  Rep.  864. 


Tbe  principal  case  is  cited  in  Walker  v.  Com.,  1» 
Gratt  49.  See  Baird  v.  Rice.  1  Call  18,  and  noU: 
Hamsberffer  y.  Geiffer,  8  Gratt  144.  and  noU.  See 
also,  extensive  note  to  tbe  principal  case  in  29  Am. 
Dec.  226w 

5ame—5aaM  —  5aaie— Consideration  — Payaent  of 
Usury.— And  tbe  actual  payment  in  advance  of  usu- 
rious interest  by  tbe  principal  to  tbe  creditor. wbere 
tbe  wbole  interest  so  paid  cannot  be  recovered  back* 
is  a  sufficient  consideration  for  tbe  extension  of  tbe 
time  of  payment  and.  if  made  witbout  tbe  consent 
of  tbe  surety,  will  release  blm.  Glenn  v.  Morg^an,  S 
W.  Va,  467;  Armlstead  v.  Ward,  2  Pat  &  H.  501. 

Same— Same— Witlidrawai  of  execution.- But  a  mere 
countermand  of  an  execution  by  tbe  creditor,  after 
it  goes  into  tbe  bands  of  tbe  sberifif.  but  before  it  la 
levied,  does  not  release  tbe  surety  of  tbe  execution- 
debtor.  Kniffbt  y.  Cbarter.  22  W.  Va.  429.  See  Baird 
V.  Rice,  1  Call  18. 

Same-Same-New  Note.— It  bas  been  beld  tbat  if 
tbe  bolder  of  a  promissory  note  takes  a  note  of  tbe 
principal  debtor,  witbout  tbe  surety's  consent 
tbe  surety  Is  discbarffed.  Stuart  y.  Lancaster. 
84  Va.  772,  6  S.  E.  Rep.  189. 

Same— Same— Change  In  Contract— It  is  also  well 
settled  tbat  any  cbang^e  In  tbe  contract  bowever 
immaterial,  discbar^es  tbe  surety,  if  made  witbout 
bis  consent  even  tbong^b  tbe  cbange  be  for  tbe 
surety's  benefit  CbrisUan  v.  Keen,  80  Va.  869;  Dey 
V.  Martin,  78  Va.  1;  Leonard  v.  County  Court  26  W. 
Va.  46;  Blanton  v.  Com..  91  Va.  1.  20  S.  £.  Rep.  884; 
Excbange  Building,  etc.,  Co.  v.  Bayless,  91  Va.  184.  21 
S.  E.  Rep.  279.  See  Klrscbbanm  v.  Blair,  96  Va.  86,. 
84  S.  E.  Rep.  896. 

Same— Same— Extension  of  Time  by  Statute.— But 
wbere  a  statute  granted  to  a  public  officer  an  ex- 
tension of  time  witbin  wbicb  be  was  required  to 
settle  bis  accounts,  wit])out  tbe  surety's  assent  tbls 
was  beld  not  to  discbarsre  tbe  surety  on  bis  official 
bond  from  liability.    Smitb  v.  Com..  26  Gratt  780. 

Same— 5ame- Extension  of  Time  to  Subseqaeat  In- 
dorser.— Nor  is  an  indorser  of  a  note  released  from 
liability  by  an  agreement  of  tbe  bolder  witb  a  sub- 
sequent indorser  to  extend  tbe  time  of  payment 
Wrigbt  V.  Independence  Nat  Bank,  96  Va.  718,  SS  S. 
E.  Rep.  459. 

Same— Same— Extension  of  Time— Privilege  Per» 
sonal.— Tbe  rlgbt  of  a  surety  to  be  dlscbarg^ed  in 
equity  by  extension  of  time  given  by  tbe  creditor  i» 
personal  to  tbe  surety,  and  cannot  be  used  by 
anotber  creditor  of  sncb  debtor.  Tbis  personal 
privilege  be  may  waive  by  a  verbal  ratification  or 
assent  made  after  tbe  agreement  for  sucb  exten- 
sion bas  been  entered  into.  Turner  v.  Stewart  ( W. 
Va.).  41  S.  E.  Rep.  924:  Glenn  y.  Monran.  23  W.  Va. 
467. 

5ame— Same— 5ame— No  Defence  at  Law  —As  to  tbe 
point  tbat  a  parol  agreement  to  give  time  to  tbe 
principal  in  a  bond,  is  no  defence  at  late  to  an  action 
on  tbe  bond  against  tbe  surety,  see  tbe  principal 
case  cited  and  approved  in  Tremper  v.  Hempbill.  8 
Leigb  626;  Steptoe  v.  Harvey,  7  Leig^b  586.  536.  See 
Devers  v.  Ross.  10  Gratt  262,  and  note.  See  Glenn  v. 
Morgan.  23  W.  Va.  467;  Say  re  v.  King,  17  W.  Va.  662. 
tSame— Same— Witness-Competency.— Tfie  princi- 
pal debtor  is  a  competent  witness  for  tbe  sureties 
to  prove  tbe  contract  for  forbearance  between  tbe 
creditor  and  bimself.  Armlstead  v.  Ward,  S  Pat  it 
H.  504.  510.  citing  tbe  principal  case. 

Tbe  principal  case  is  cited  and  disting^nisbed  in 
Mills  V.  Central  Savings  Bank,  16  Gratt  9& 

Audita  Querula.— Tbe  audita  Qwrula,  to  relieve  a 
defendant  from  an  execution  wbere  tbe  matter  of 
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inff  of  such  motion,  to  prove  tbe  agreement 
between  the  creditor  and  himself,  and  the  Indul- 
gence ffiven  him  for  the  debt 

KHzabeth  Boyd,  in  1824,  sued  out  a  writ 
of  fieri  facias  upon  a  judgment  of  the  county 
court  of  Augusta,  against  David  Steele  and 
Samuel  Steele  his  appearance  bail,  for  397 
<lollar8,  principal, interest  and  costs ;  and  the 
execution  having  been  levied  on  the  prop- 
erty of  David  Steele,  ne  with  the  same 
Samuel  Steele  and  Joseph  Seig,  his  sureties, 
executed  a  bond  for  the  forthcoming  and 
delivery  of  the  property  to  the  sheriff,  at 
the  day  and  place  appointed  for  the  sale 
thereof.  The  forthcoming  bond  was  re- 
turned forfeited,  and  the  county  court,  in 
Kovember  1824,  awarded  execution  thereon 
against  all  the  obligors.  A  writ  of  fieri 
facias  upon  the  forthcoming  bond  was  im- 
mediately sued  out  against  them,  and  that 
execution  was  also  levied  on  the  property 
of  the  principal ;  but  the  superiour  court  of 
chancery,  upon  a  bill  filed  by  David  Steele, 
the  principal,  enjoined  further  proceedings 
on  this  execution  till  further  order;  and, 
thereupon,  the  sheriff  released  the  property 
taken  in  execution.  The  bill  in  chancery 
was  dismissed  by  David  Steele,  in  June 
1825.  And  in  1831,  Mrs.  Boyd  sued 
548  out  *another  writ  of  fieri  facias  upon 
the  forthcoming  bond  against  all  the 
obligors,  which  was  levied  on  the  property 
of  Samuel  Steele,  one  of  the  sureties. 

Whereupon,  Samuel  Steele  moved  the 
county  court  to  discharge  the  levy  made  by 
the  sheriff,  of  the  new  execution  on  his 
property,  and  to  exonerate  him  from  all  fur- 
ther process  of  execution  on  the  forthcoming 
bond, — on  the  ground,  that  the  creditor  had 
made  a  compromise  with  David  Steele,  the 
principal,  and  given  him  time  to  pay  the 
debt,  without  the  consent  of  the  sureties, 
and  thereby  released  ihem  from  their  re- 
sponsibility. Both  parties  were  heard  on 
this  motion,  and  much  of  the  evidence  ad- 
duced on  both  sides  (whether  all  or  not,  did 
not  distinctly  appear)  was  stated  as  part  of 
the  record. 

The  evidenci  was  contradictory ;  but,  in 
the  opinion  of  the  county  court,  the  state 
of  facts  proved  by  it,  was  as  follows— 
Shortly  after  David  Steele  had  filed  his  bill 
for  the  injunction  to  stay  proceedings  on 
the  execution  on  the  forthcoming  bond, 
namely  in  1825,  an  agreement  was  made 
between  the  attorneys  and  agents  of  Mrs. 
Boyd  and  him,  without  the  knowledge  of 
bis  sureties,  whereby  it  was  agreed  on  the 
part  of  the  creditor,  that  she  would  take  250 
dollars,  to  be  paid  in  annual  instalments  of 
Sfy  dollars,  in  full  discharge  of  the  debt  due 
on  the  forthcoming  bond,  and  that  the  judg- 
ment on  the  forthcoming  bond  should  be 
released;  and  he  agreed  to  pay  that  amount 
in  instalments  accordingly,  and  to  dismiss 
his  bill  in  chancery  at  his  own  costs.  David 
Steele,  in  pursuance  of   the  agreement  dis- 

diacharffe  has  been  subsequent  to  the  Jndg-ment,  is 
an  obsolete  remedy,  and  has  been  superseded  in 
modem  practice  by  the  more  summary  and  less 
expensive  method  of  proceeding  by  motion.  Smock 
V.  Dade,  6  Rand,  ew,  \t  Am.  Dec  780;  SiwiU  v.  Boyd,  6 
Leigh  647.  »  Am.  Dec.  21& 

The  principal  case  is  cited  in  this  connection  in 
Stroheim  ▼.  Deimel.  77  Ped.  Rep.  805. 


missed  his  bill;  and  he,  acknowledgedly, 
paid,  at  different  times,  nearly  the  whole 
amount  of  250  dollars,  but  these  payments 
were  applied  to  other  debts  due  by  him  to 
Mrs.  Boyd,  for  which  she  had  no  security. 
David  Steele,  the  principal  obligor  in  the 
forthcoming  bond,  was  one  of  the  witnesses 
examined  for  Samuel  Steele,  the  surety,  to 
prove  the  facts  above  stated.     Objec- 

549  tion  *wa8  made   to    his    competency; 
but  the  county  court  overruled  it,  and 

heard  his  testimony. 

And  the  county  court,  being  of  opinion 
that,  after  the  first  execution  was  sued  out 
upon  the  forthcoming  bond,  a  compromise 
was  made  between  Mrs.  Boyd,  the  creditor, 
and  David  Steele,  the  principal  in  the  bond, 
without  the  knowledge  or  consent  of  Samuel 
Steele,  the  surety,  by  which  she  agreed,  for 
a  sufiBcient  consideration,  to  receive  the 
sum  of  250  dollars  in  discharge  of  the  ex- 
ecution, to  be  paid  in  certain  instalments, 
the  effect  of  which  compromise,  and  the 
payments  made  in  pursuance  thereof,  was 
to  exonerate  Samuel  Steele,  the  surety,  from 
all  liability  on  the  forthcoming  bond, — 
therefore  ordered,  that  the  levy  of  the  last 
execution  on  Samuel  Steele's  property  should 
be  discharged,  that  the  sheriff  should  re- 
store the  property  to  him,  and  that  he 
should  be  exonerated  from  all  further  proc- 
ess of  execution  on  the  forthcoming  bond ; 
that  the  creditor  should  be  at  liberty  to  sue 
out  execution  on  the  forthcoming  bond 
against  all  the  obligors,  but  without  the 
right  to  cause  the  same  to  be  levied  on 
Samuel  Steele  or  his  property ;  and  that  the 
clerk  should  indorse  proper  directions  to  give 
effect  to  this  order,  on  all  future  executions 
to  be  issued  on  the  forthcoming  bond. 

The  circuit  superiour  court  of  Augusta, 
upon  the  petition  of  Mrs.  Boyd,  allowed  a 
supersedeas  to  the  order  of  the  county  court, 
and,  upon  a  hearing,  reversed  it ;  being  of 
opinion,  that  the  county  court,  sitting 
as  a  court  of  law,  and  in  the  summary  pro- 
ceeding by  motion,  could  not  take  cogni- 
zance of  the  matter  of  discharge  relied  on 
by  Samuel  Steele,  namely,  the  contract  of 
compromise,  and  the  giving  time  to  the 
principal  debtor,  without  the  consent  or 
knowledge  of  the  surety — the  appropriate 
remedy  in  such  case  being  by  bill  in  equity; 
nor  was  the  competent  testimony  sufficient 
to  warrant  such  an  order,  in  such  a  mode 
of  proceeding,  upon  the  ground  of  payment 
or  satisfaction  of  the  debt. 

550  *And  then,  Steele   applied   by  peti- 
tion to  this  court  for  a  supersedeas  to 

the  judgment  of  the  circuit  superiour  court; 
which  was  allowed. 

The  cause  was  argued  here  by  B.  G.  Bald- 
win for  the  plaintiff  in  error,  and  by  Pey- 
ton and  Baxter  for  the  defendant,  on  three 
points— 

I.  Whether  the  compromise,  between 
Mrs.  Boyd  and  David  Steele,  the  principal, 
and  the  giving  time  to  him  to  pay  the  debt 
in  instalments,  alleged  by  the  surety  as 
the  ground  of  discharge  of  the  sureties  from 
liability,  was  proved?  And  this  question 
of  fact  was  discussed  upon  the  evidence. 

II.  Whether  David  Steele,  the  principal 
in  the  forthcoming  bond  was  a  competent 
witness  for  his  surety,  Samuel  Steele,  on 
this  motion,    to  prove   the   alleged  compro- 
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mise  Ac.  by  reason  of  which  the  surety  in- 
sisted he  was  discharged. 

Baldwin  maintained,  that  he  was  compe- 
tent, since  he  could  be  nowise  benefited  by 
the  relief  sought  by  the  surety,  if  it  should 
be  given.  He  himself  remained  still  re- 
sponsible for  the  debt,  and  liable  on  any 
execution  that  might  be  sued  out  upon  it. 

Peyton  and  Baxter  argued  that  the  relief 
sought  by  the  surety,  was  an  exoneration 
of  him  from  the  execution  then  in  the 
sherifi's  hands  and  levied,  and  from  all  fur- 
ther liability  for  the  debt  due  by  the  forth- 
coming bond ;  and  that  a  discharge  of  one 
obligor,  whether  effected  by  act  of  the 
obligee,  or  by  act  of  law  and  judgment  of 
the  court,  might  at  law  operate  as  a  dis- 
charge of  all.  Clarke  v.  Clement,  6  T.  R. 
525.*  But,  however  that  might  be,  the  ex- 
oneration of  the  surety  would  discharge  the 
principal  from  his  duty  to  indemnify  the 
surety;  from  the  surety's  right  of  action 
against     him ;    from      interest    com- 

551  pounded    on  the    interest  which  *the 
surety  would  have  to   pay,    and   from 

the  costs  of  the  surety's  action  against  him. 
Riddle  v.  Moss,  7  Cranch  206.  Therefore, 
David  Steele  was   not  a  competent  witness. 

III.  Whether  the  county  court,  sitting  as 
a  court  of  law,  and  in  this  summary  way 
on  motion,  could  exonerate  the  surety  from 
liability  on  the  forthcoming  bond  and  from 
all  process  of  execution  thereon,  on  the 
ground  of  the  alleged  compromise,  upon 
valuable  consideration,  between  the  cred- 
itor and  the  principal,  and  the  giving  time 
to  the  principal  to  pay  the  debt  in  instal- 
ments, without  the  consent  or  knowledge  of 
the  surety? 

Baldwin  said,  the  forthcoming  bond,  ac- 
cording to  the  statutes  and  practice  of  Vir- 
ginia, was  part  of  the  process  of  execution  ; 
Brooke  v.  Roane  &  Co.,  1  Call  205.  And 
every  court  had  jurisdiction  to  correct  irregu- 
larities in  its  process,  or  an  abuse  or  fraud- 
ulent use  of  it,  and  to  prevent  it  from  being 
made  an  instrument  of  injustice.  The  rem- 
edy by  audita  querela  was  obsolete;  and,  in 
practice,  the  proceeding  by  motion  was 
universally  substituted  for  it,  and  was  now 
the  proper  course  of  remedy  in  every  case 
in  which  the  audita  querela  would  lie ;  that 
is,  in  all  cases  of  matter  of  discharge  aris- 
ing to  the  defendant  subsequent  to  the  judg- 
ment. He  cited  Hendricks  v.  Dundass,  2 
Wash.  50;  Bullitt's  ex'ors  v.  Winstons,  1 
Munf.  269;  Smock  v.  Dade,  5  Rand.  639; 
Windrum  v.  Parker,  2  Leigh  361,  which,  he 
said,  sustained  the  jurisdiction  of  the  court 
to  exonerate  the  surety  in  this  case,  on  the 
ground  on  which  he  was  relieved,  and  in 
this  summary  proceeding  by  motion. 

Peyton  and  Baxter  answered,  that  it  was 
true,  the  summary  remedy  by  motion  had 
been,  in  modern  practice,  substituted  for 
the  audita  querela,  in  many,  perhaps,  in 
most  cases ;  but  not  in  all.  If  the  ground 
of  relief  was  matter  of  fact,  proper  to  be 
tried.  Wicket  v.  Creamer,  1  Salk.  264 ;  1  Ld. 
Raym.  439,  S.  C.  or  if  the  merits  of  the  case 
were  not  clear,    Dodd   v.  Beckmau,  1 

552  Ld.  Raym.  *445.  or  if  the   relief   was 
questionable,      Giles     v.    Nathan,    5 

•See  Wrlfirhfs  adm'r  v.  Stockton,  6  Lelffh  153. 
which  had  not  been  reported  when  this  cause  was 
ar^ued.-Note  In  Orlfirlnal  Edition. 


Taunt.  558;  1  Eng.  C.  L.  Rep.  188,  in  such 
cases,  they  said,  the  court  would  not  enter- 
tain a  motion  for  relief.  Wardeil  v.  Eden, 
1  Johns.  Rep.  531,  in  note,  2  Johns.  Ca. 
121,  258.  The  motion  was  substituted  for 
the  audita  querela,  where  the  ground  of  re- 
lief was  legal,  and  apparent  on  the  record, 
or  clear  and  uncontroverted,  as  was  the  case 
in  Hendricks  v.  Dundass,  Bullitt's  ex'ora 
V.  Winstons,  and  Windrum  v.  Parker;  but 
where  the  ground  of  relief  was  equitable^ 
the  party's  proper  remedy  was  a  bill  in 
equity  for  an  injunction.  In  this  case  the 
facts  on  which  the  motion  was  grounded, 
were  liable  to  be  controverted,  and  were  in 
fact  controverted,  and  the  evidence  was 
conflicting;  and  the  matter  relied  on  as  a 
discharge  to  the  surety  was.  in  its  nature, 
a  discharge  in  equity. 

BROCKENBROUGH,  J.  I  shall  make  a 
few  remarks  on  the  question,  whether  in 
this  case  the  plaintiff,  Samuel  Steele,  had  a 
right  to  resort  to  the  summary  remedy  of  a 
motion  to  discharge  the  levy  of  the  execu- 
tion on  his  property,  and  to  enter  an  exon- 
eretur  from  the  process  of  execution,  instead 
of  being  driven  to  the  ancient  remedy  of 
audita  querela,  or  to  a  bill  in  equity  for  an 
injunction?  In  the  case  before  the  general 
court,  of  Smock  v.  Dade,  5  Rand.  639,  this 
very  question  was  ably  and  elaborately  dis- 
cussed by  Mr.  Johnson  in  favour  of  the 
remedy  by  motion,  and  by  Mr.  Stanard  on 
the  other  side.  That  court  decided,  that 
**as  well  from  the  uniform  practice  in  Vir- 
ginia, as  from  the  modern  decisions  in 
England,  the  more  summary  and  less  ex- 
pensive mode  of  proceeding  by  motion  was 
proper,  and  that  relief  maybe  given  in  this 
way,  in  all  cases  where  by  the  ancient  prac- 
tice the  party  would  be  entitled  to  an  audita 
querela."  To  obviate  the  objection  which 
was  urged,  that  this  summary  remedy  can- 
not be  resorted  to,  where  the  question  de- 
pends on  contested  matters  of  fact, 
553  that  court  further  *decided,  that,  on 
such  motion,  **the  court  may  in  its  dis- 
cretion cause  them  to  be  submitted  to  a  jury, 
and  that  such  course  is  particularly  proper, 
where  the  evidence  iacontradictory,  or  where 
it  may  authorize  conflicting  inferences,  and 
either  of  the  parties  is  desirous  of  ref^^rring 
the  facts  to  that  forum."  I  do  not  refer  to 
that  decision  as  an  authority  in  this  court; 
but  as  I  concurred  in  it,  and  still  think  it  a 
correct  and  valuable  decision,  I  may  be  ex- 
cused, I  hope,  from  not  readily  departing 
from  it. — Blackstone  (3  Comm.  406),  says, 
that  the  '^indulgence  now  shewn  by  the 
courts  in  granting  a  summary  relief  upon 
motion,  in  cases  of  evident  oppression,  has 
almost  rendered  useless  the  writ  of  audita 
querela,  and  driven  it  quite  out  of  practice.'* 
If  this  was  true  in  England,  when  he  wrote, 
how  much  more  true  is  it  in  this  country? 
I  question  whether  the  oldest  practitioner 
in  our  courts  has  ever  known  an  instance 
of  a  resort  to  the  audita  querela,  or  whether 
the  writ  can  be  found  in  any  of  our  records. 
The  opinion  of  Blackstone  is  fully  supported 
by  the  remark  of  chief  justice  Eyre,  in 
Lister  v.  Mundell,  1  Bos.  &  Pull.  428» 
who  says,  it  is  *'the  modem  practice  to  inter- 
pose in  a  summary  way  in  all  cases  where 
the  party  would  be  entitled  to  relief  on  an 
audita  querela." 
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The  circuit  court,  whose  judgment  we 
are  now  examining,  supposed  that  the  in 
junction  was  the  proper  remedy.  I  do  not 
deny,  that  that  remedy  might  be  resorted 
to,  and  in  cases  where  a  discovery  from  the 
defendant  on  oath  is  important,  it  may  be 
the  best  remedy ;  but  to  make  it  the  only 
remedy,  would  disrobe  the  courts  of  law  of  a 
most  beneficial  part  of  their  power.  *  'Every 
court,**  said  judge  Lyons,  in  Hendricks  v. 
I>undass,  1  Wash.  54,  **hath  a  perfect  right 
to  watch  over  the  execution  of  its  judi;- 
ments,  and  where  its  process  hath  been 
irregularly  or  fraudulently  executed,  to 
quash  it,  as  being  the  best  and  speediest 
mode  of  doing  justice."  How  could  the 
former  district  courts,  or  the  late  cir- 

554  cuit  *courts   of   law,    have   exercised 
this  salutary   jurisdiction,  if  a  party 

against  whom  an  execution  has  irregularly 
issued  was  compelled  to  resort  to  the  court 
of  chancery  for  redress?  The  audita 
querela  being  obsolete,  unless  the  motion 
was  allowed,  the  courts  of  law  could  give 
no  redress  in  such  cases. 

But  this  question  is,  I  think,  settled  by 
the  decision  of  this  court  in  Bullitt's  ex'ors 
V.  Winstons,  1  Munf.  269.  In  that  case, 
two  executions  had  issued  against  the  prop- 
erty of  Littlepage  and  the  Winstons  as  his 
sureties,  in  January  1800,  returnable  the 
Ist  April  following.  The  plaintiff  Harri- 
son, one  of  the  executors  of  Bullitt,  on  the 
12th  March,  directed  the  sheriff  to  put  o£P 
the  sale  of  the  property  until  August,  hold- 
ing it  subject  to  the  executions,  and  to 
suffer  it  to  remain  in  the  possession  of 
Littlepage,  or  his  sureties.  A  subsequent 
execution  was  issued  against  the  goods  of 
the  same  parties  in  February  1804.  The 
sureties  made  a  motion  to  the  next  district 
court,  to  quash  the  writ,  on  the  ground  that 
the  time  extended  to  the  principal  debtor, 
and  the  order  to  the  sheriff,  being  given 
without  any  agreement  on  the  part  of  the 
sureties,  operated  as  a  release  to  them. 
The  district  court  sustained  the  motion,  and 
quashed  the  execution.  The  judgment  was 
affirmed  by  the  unanimous  opinion  of  this 
court.  It  may  be  remarked,  that  neither  of 
the  counsel  for  the  appellants  there  (Botts 
and  £.  Rantlolph)  took  an  exception  to  that 
mode  of  proceeding,  nor  did  either  of  the 
judges  notice  such  an  objection.  If  it  had 
not  been  the  settled  practice  of  the  courts  of 
law  to  hear  such  motions,  there  can  be  no 
doubt,  that  those  able  counsel  would  have 
made  the  objection.  I  think  the  question 
ought  to  be  put  at  rest. 

As  to  the  question  of  the  competency  of 
David  Steele,  I  shall  only  say  that  I  concur 
with  my  brethren  in  the  opinion,  that  he 
is  competent. 

555  *On  the  merits,  the  case   is   clearly 
in  favour  of   the   appellant.    I  am  of 

opinion,  that  the  judgment  of  the  circuit 
superionr  court  should  be  reversed,  and  that 
of  the  county  court  affirmed. 

BROOKK,  J.,  concurred. 

TUCKER,  P.  The  first  question  in  this 
case,  refers  itself  to  the  power  of  a  court  of 
law  to  relieve  the  surety  in  a  forthcoming 
bond,  who  has  been  absolved  by  the  con- 
duct of  the  creditor,  in  giving  indulgence 
to  the  principal  debtor,  without  the  concur- 
rence of  the  surety.    The  doctrine  as  to  this 


matter,  was  first  introduced  into  the  courts 
of  equity,  and  grew  out  of  the  principles  of 
that  court,  which  authorize  the  surety  by 
bill  quia  timet  to  call  upon  the  creditor  to 
proceed  against  the  principal.  7  Taunt. 
126.  To  that  court  the  jurisdiction  has  been 
hitherto  mainly  and  wisely  confined ;  and 
notwithstanding  the  exceptions,  to  which  I 
shall  presently  advert,  it  seems  to  be  well 
understood,  that,  as  a  general  principle,  the 
equity  of  the  surety  can  only  be  asserted  in 
a  court  of  chancery.  It  would,  indeed,  in- 
troduce confusion  and  a  total  upturning  of 
the  established  principles  of  the  law,  if  such 
matter  could  be  pleaded  in  discharge  of  a 
bond  in  a  court  of  law ;  for  an  obligation 
under  seal  can  only  be  discharged  by  force 
of  an  instrument  of  equal  validity,  or 
by  payment  and  satisfaction.  Hence, 
it  has  been  solemnly  decided,  that  it 
is  not  any  defence  at  law  to  an  ac- 
tion on  a  bond  against  a  surety,  that  by 
parol  agreement  time  has  been  given  to 
the  principal.  Davey  v.  Prendergrass,  S 
Barn.  A  Aid.  187;  7  Eng.  C.  L.  Rep.  62. 
To  this  decision  I  altogether  defer;  as  I 
think  it  would  lead  to  much  embarrassment, 
if  the  barrier  between  the  two  jurisdictions, 
in  regard  to  this  matter,  was  broken  down. 
It  is  unnecessary  to  go  into   an    exposition 

of  these  embarrassments  here.     Suffice 
556      it  to  say,  that  prudence  requires  *that 

the  boundaries  of  the  two  jurisdictions 
must  not  be  obliterated. 

But  though  th'^  courts,  both  in  England 
and  in  this  country  have  deemed  this  sub- 
ject a  matter  peculiarly  proper  for  equitable 
jurisdiction,  yet  the  principle  of  relief  to 
the  surety,  where  indulgence  has  been  given 
by  the  creditor,  has  long  since  been  recog- 
nized and  acted  upon  in  courts  of  law,  in 
reference  to  bail.  The  cases  in  which  they 
have  been  relieved  are  numerous  and  uni- 
form. Croft  V.  Johnson,  5  Taunt.  319; 
Brickwood  v.  Annis,  Id.  614;  Gernon  v.  R. 
E.  Assurance,  6  Id.  379;  Willison  v.  Whit- 
aker,  7  Id.  S3 ;  Thomas  v.  Young,  15  East 
617 ;  English  v.  Darley,  2  Bos.  A  Pull.  61 ; 
Clark  V.  Devlin,  3  Id.  366.  It  is  now  the 
settled  practice  to  enter  an  exoneretur  of 
the  bail,  where  it  is  shewn  that  the  plain- 
tiff has  taken  a  cognovit  from  the  princi- 
pal, payable  by  instalments,  or  has  made 
other  arrangements  with  him,  which  tie  up 
his  hands  from  proceeding  against  the  prin- 
cipal. But  this  is  done  upon  the  principle, 
that  the  recognizance  of  bail,  and  the  pro- 
ceedings thereupon  by  scire  facias,  consti- 
tute part  of  the  process  of  the  court  in  the 
original  action,  and  are  thus  completely, 
and  indeed  necessarily,  under  the  control 
and  jurisdiction  of  the  court.  **The  juris- 
diction is  founded  upon  a  general  authority 
in  the  court  to  see  that  an  improper  use  is 
not  made  of  its  own  records"— **If  it  sees, 
that  an  improper  use  is  attempted  to  be 
made  of  the  security  which  the  party  has 
given  (in  the  course  of  the  process)  it  im- 
mediately interferes."  5  Bam.  A  Aid.  187; 
2  Leigh  368,  9.  But  where  the  proceeding 
is  independent,  and  forms  no  part  of  the 
pending  action,  the  jurisdiction  is  not  en- 
tertained. Thus,  though  the  relief  is  given 
to  the  bail  in  recognizance  against  whom 
the  party  proceeds  by  scire  fTicias,  yet  in 
an    action  of  debt   upon   the  recognizance. 
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the  matter  cannot  be  pleaded  in  bar;  Bulteel 

V.    Jarrold,    8    Price    467;  3  Eng.   Excheq. 

Rep.    422,  S.    C.      And    the    reason    seems 

to     be     clear;    for     thoug^h,     where 

557  *the  court  has  possession  of  the  cause, 
it    must    act    upon   ii   throuerh  all  its 

ramifications,  vet  where  a  separate  and  in- 
dependent process  is  instituted,  there  is  no 
necessity  or  pretext  upon  which  it  can  as- 
sume an  equitable  jurisdiction. 

Such  being  the  well  settled  doctrine  as  to 
bail,  it  is  not  perceived,  why  it  should  not 
embrace  the  case  of  a  surety  in  a  forthcom- 
ing bond.  That  bond  grows  out  of  the  pro- 
ceedings in  the  cause,  not  less  than  the  bail 
bond :  it  is  a  part  of  the  process  in  the  cause ; 
it  is  not  a  distinct,  separate,  substantive 
contract,  but  it  is  dependent  upon,  and  in- 
timately connected  with,  the  action  itself; 
it  is  a  branch  of  that  action,  and  forms  an 
integral  part  of  it ;  it  follows  the  fate  of 
it,  and  as  its  existence  grew  out  of  it,  so  it 
falls  to  the  ground  when  it  falls.  If  the 
original  judgment  is  reversed,  the  forth- 
coming bond  becomes  nought:  if  the  origi- 
nal judgment  be  superseded,  a  supersedeas 
to  a  judgment  on  the  bond  is  matter  of 
course:  if  judgment  be  confessed  on  the 
bond,  it  operates  a  release  of  errors  in  the 
original  judgment:  if  the  execution  on 
which  it  is  taken  is  quashed,  the  bond  is 
quashed  also :  if  it  be  returned  and  filed,  it 
has  the  force  of  a  judgment,  and  execution 
may  be  awarded  upon  it,  on  a  summary 
motion,  instead  of  a  regular  action :  and 
lastly,  if  the  bond  is  irregularly  taken,  it 
may  be  quashed  upon  motion  of  either 
party.  It  is,  indeed,  not  possible  to  con- 
ceive of  a  union  more  intimate  and  entire, 
than  that  which  subsists  between  the  forth- 
coming bond  and  the  action  in  which  it  is 
taken ;  and  every  argument  in  favour  of  the 
exercise  of  jurisdiction  in  behalf  of  bail, 
applies  with  full  force,  I  think,  to  the  case 
of  the  surety  in  a  forthcoming  bond.  In 
both  cases,  the  court  has  possession  of  the 
cause,  and  in  both,  ought  to  exercise  a  like 
jurisdiction  over  all  its  ramifications.  This 
jurisdiction  is  exercised  by  motion,  or  rule; 
and  instances  are  not  wa*«ting  in  the  prac- 
tice of  our  courts,  of  this  mode  of  pro- 
ceeding.    Thus,  if  the  surety   in  the 

558  *bond  has  paid  or  otherwise  discharged 
the  debt;  if  he  has  been  excused  from 

delivery  of  the  property  by  the  operation  of 
an  injunction  or  supersedeas,  Wilson  v. 
Stevenson's  adm*r,  2  Call  213;  Rucker  v. 
Harrison,  6  Munf.  181,  or  if  the  principaPs 
property  is  taken  and  released,  Bullitt's 
ex'ors  V.  Winstons,  1  Munf.  209,  the  surety 
may  have  relief  by  motion,  upon  which  the 
whole  matter  is  gone  into  (as  was  done  in 
the  case  last  cited)  and  decided  by  the  court, 
with  or  without  the  intervention  of  a  jury, 
at  its  discretion.  I  am,  therefore,  of  opin- 
ion with  the  county  court  upon  the  question 
of  jurisdiction. 

As  to  David  Steele's  competency :  I  think 
he  was  a  competent  witness.  The  motion 
was  for  an  exoneretur  only  as  to  the  surety. 
The  judgment  could  not,  therefore,  be  for 
an  exoneretur  as  to  him.  And,  indeed,  his 
testimony,  though  it  amply  proves  an  ar- 
rangement which  exonerated  the  surety,  by 
no  means  proves  a  satisfaction  of  the  judg- 
ment   which   discharged    himself.     Unless, 


therefore,  the  idea  of  the  counsel  be  correct, 
that  the  discharge  of  the  surety  would 
operate  the  discharge  of  the  principal  also, 
there  can  be  no  foundation  for  the  opinion, 
that  David  Steele  was  interested  in  giving 
the  testimony  which  went  to  exonerate 
Samuel.  But  it  is  not  conceived  to  be  true, 
that  the  exoneretur  of  one  party,  judicially 
pronounced,  is  a  necessary  release  of  all 
others,  upon  the  principle  that  a  release  to 
one  enures  to  all ;  for  if  this  were  so,  then 
in  all  cases  where  the  surety  is  discharged 
by  the  creditor's  conduct,  the  principal 
would  be  discharged  also,  which  cannot  be 
pretended.  Where,  as  in  case  of  a  forth- 
coming bond,  which  is  always  joint  and 
several,  one  party  is  absolved  by  any  other 
means  than  what  the  law  deems  a  release, 
the  right  to  recover  is  not  impaired  as  to 
the  rest.  And,  in  this  case,  nothing  I  think 
can  be  more  clear,  than  that  an  execution 
may  issue  on  the  forthcoming  bond,  with 
a  direction  that  it  shall  not  be  levied  upon 
Samuel  Steele.  This  is  precisely  the 
559  course  which  would  have  *been  the 
consequence,  if  he  had  obtained  his 
absolution  by  application  to  a  court  of 
equity.  As  to  the  objection,  that  David 
would  be  liable  to  Samuel  for  costs  &c.  non 
constat  that  they  will  accrue;  for  if  Samuel 
pays  without  execution,  they  will  not;  and 
the  bare  possibility  of  such  a  contingent 
liability  is  not  sufficient  to  disqualify  a 
witness.     2  Stark.  Law  Bv.  part  4,  744-6. 

Then,  as  to  the  merits:  the  county  court, 
who  had  the  witnesses  before  it,  after  hear- 
ing the  evidence  of  both  parties,  was  of 
opinion,  that  a  compromise  and  adjustment 
was  made  between  the  creditor  and  princi- 
pal, without  the  surety's  knowledge  or  con- 
sent, by  which  the  creditor  agreed,  for  a 
sufficient  consideration,  to  receive  the  sum 
of  250  dollars  in  discharge  of  the  execution, 
to  be  paid  in  certain  instalments;  and  an 
exoneretur  was  entered  accordingly.  What 
was  the  evidence  before  the  county  court  we 
know  not,  and  cannot  know  judicially,  as 
there  is  no  exception.  4  Rand.  189.  We 
must,  therefore,  take  it  for  granted,  that  it 
was  right  as  to  the  facts ;  and  if  so,  the 
conclusion  of  the  law  is  inevitable.  If,  in- 
deed, David  Steele's  testimony  had  been 
incompetent,  the  judgment  must  have  been 
reversed,  as  it  might  be  presumed  to  have 
been  founded,  in  part,  upon  his  testimony. 
But  as  he  is  deemed  to  have  been  a  compe- 
tent witness,  no  such  difficulty  exists. 

Upon  the  whole,  I  think  the  judgment  of 
the  circuit  superiour  court  should  be  re- 
versed, and  that  of  the  county  court  affirmed. 

Judgment  affirmed. 


560  *Bullock  V.  Sebrell. 

July,  1885.  Lewisburff. 
(Absent  Cabeix  and  Cabb.  J.) 

Action  of  CoveiuiBt— Indenture  of  Apprenticeship.*-- 

Covenant  will  not  lie  in  the  name  of  apprentice  on 
indenture  of  apprenticeship  entered  into  by  the 
overseers  of  the  poor  without  any  previous  order 
of  court  for  bindlnff  out  the  apprentice:  such 
indenture  is  not  a  statutory  deed :  and,  therefore. 


*See  Ross  v.  Milne,  12  Leiffh  201.  and  note. 
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covenant  can  only  be  maintained  on  it  in  the  name 
of  the  overseers  wbo  are  parties  to  it 

This  was  an  action   of    covenant,    in  the 
circuit  superiour  court  of  Mason,    on  an  in- 
denture of  apprenticeship   entered  into  be- 
tween   the  overseers    of  the  poor  and   the 
defendant    Sebrell,    without    any    previous 
order  of  court,  for  binding  the  plaintiff  Bul- 
lock   apprentice,    according  to  the  statute  1 
Kev.  Code,  ch.  108,  i  25,  p.  410.     The  action 
was   brought    by    the     apprentice    himself 
against  the  master,  and  the  declaration  set 
out    the    indenture    of  apprenticeship,  and 
alleged    breaches  of  the  covenants  therein 
contained    on    the    part  of  the  master  to  be 
performed.     The  defendant   demurred   gen- 
erally to  the  declaration  ;  and  the  court  gave 
judgment    for   him,  on  the  demurrer.     The 
plaintiff   applied    to   this  court  for  a  super- 
sedeas to  the  judgment ;  which  was  allowed. 
Fisher,  for  the  plaintiff  in  error. 
Smith  and  Summers,  for  the  defendant. 
TUCKER,  P.,    delivered    the   opinion  of 
the    court — That    the    judgment   should   be 
affirmed.     Admitting,  that,    upon  statutory 
bonds   of  a    fiduciary   character,   an  action 
cannot    be    maintained   in  the  name  of  the 
fiduciary    without  a  relator ;  and  admitting 
that    an    action  cannot  be  maintained  upon 
an    indenture   of   apprenticeship   regularly 
entered  into  according   to  law,  in  the  name 
of  the  overseers  of  the  poor,  but  must 
561      be  sued  in  the  name   of  *the    appren- 
tice, Poindexter  v.    Wilton,  3    Munf. 
183,  yet,  where  the  indenture  is  entered  into 
by  the  overseers,  without  an  order  of  court 
to  bind  the  orphan,  such  indenture  is  not  a 
statutory  deed,  and  cannot  be  sued  upon  as 
such.     It  can  only    be  sued   upon  according 
to  the  common  law.     Now,   nothing  is  bet- 
ter settled,  than  that  in  the  case  of  a   deed 
inter  partes,  one   who  is   not  a  party   to    it 
cannot  sue  on  a  covenant   therein,    though 
made    for    his   benefit.     Gilby  v.  Copley,  3 
L^v.  138;  1  Chitt.  Plead.    4.     This   action, 
therefore,  was   misconceived,    since  the  in- 
denture of  apprenticeship   was  not  entered 
into  in  pursuance  of  an  order  of   the    court 
having   jurisdiction    of   the   matter,  which 
ought   always   to  appear  on  the  face  of  the 
indenture    (see   the  form,  Hening's  Justice 
68),  and  the  covenant   being  a  common  law 
deed,  it  could  only  be  sued  on    in  the  name 
of  the  overseers  of  the  poor  who  are  parties 
to  it. 

Judgment  affirmed. 
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*Dudley  v.  Estill  and  Another. 

Jnly,  1886.  Lewisbnrcr. 
(Absent  CABEiiL  and  Cabb.  J.) 


LeMC*— Termlmrtion— 5«lc  of  Land  by  Lessor— Neces- 
sity  of  Sttrronder  by  LoMoe— Casa  at  Bar.— Lease  of 
land  by  M.  to  F.  for  a  term  of  ten  years,  for  150  dol- 
lars yearly  rent  reserved,  witb  a  proviso,  that  if 
M.  sboald  sell  the  premises,  dnrinsr  the  term,  on 


•LoMcs  Void  and  Voidable.— In  2  Mtn.  Inst  (4th  Ed.) 
p.  778,  the  author  says:  **A  condition  avoiding  a 
lease  upon  a  contingency  ie.  g.^  the  lessee's  non- 
payment of  rent),  according  to  the  modem  authori- 
ties, does  not  render  the  lease  absolntely  void,  ipto 
facto,  tbouffh  it  be  expressly  so  declared:  for  that 
would  enable  the  lessee,  by  his  own  misconduct,  to 
determine  the  lease  at  his  pleasure :  bat  it  leaves  the 


certain  specified  terms,  F.  the  lessee  shall  ffive 
possession  at  the  end  of  the  then  current  year;  F. 
assifirns  the  term  to  D.  with  a  like  proviso  for 
flrivinff  possession  in  case  of  M.  sellinff  the  premises 
on  the  specified  terms,  during  the  term ;  then,  D. 
assigns  the  term  to  C  &  L.  reservinff  200  dollars 
yearly  rent,  to  be  paid  by  them  as  lonsr  as  the 
lease  lasts,  with  a  proviso,  that  if  M.  shall  sell  the 
property  asreeably  to  the  orisrinal  contract  be- 
tween him  and  F.  the  lessee,  this  contract  of 
course  shall  expire:    Hbld. 

I.  Same— Sane— 5ame—5ame.— By  the  covenant  be- 
tween M.  the  lessor  and  F.  the  lessee,  the  lease 
would  not  determine  by  M.'ssale  of  the  premises 
alone,  without  surrender  made  by  the  lessee  and 
accepted  by  the  lessor,  or  at  least  without  the 
surrender  beinsr  demanded:  for  the  lessor  or 
his  vendee  mifirht  waive  the  surrender,  and  in  that 
case  the  lease  would  continue:  and 

a.  Same  — Sane— 3ame  —  5ame.  — By  the  covenant 
between  the  assignee  D.  and  his  assignees  C-  & 
L.  they  were  bound  to  pay  the  rents  reserved 
as  lonff  as  the  lease  continued,  and  the  lease 
mifirht  continue,  notwithstandlufir  M.  the  lessor's 
sale  of  the  premises,  if  the  surrender  thereof 
was  not  made,  or  was  not  demanded,  much  more 
if  it  was  expressly  waived,  by  the  lessor  or  his 
vendee,  the  sale  by  M.  not  beiufif  per  se  an  evic- 
tion of  the  term. 

3.  Same-Sane— Sane-Same.- It  seems,  that  in 
case  of  a  sale  made  by  M.  not  upon  the  precise 
terms  mentioned  in  the  covenant  between  him 
and  F.  upon  which  the  latter  was  to  firive  the 
possession,  but  upon  terms  equally  or  more 
advantaffeous  to  him,  F.  or  his  assignees  would 
be  bound  to  surrender  the  premises,  if  demanded 
by  BiL  or  his  vendee. 

4.  Repleadert— Verdict  on  Immaterial  Issues.— Ver- 
dict, found  on  issues  made  up  upon  faulty  or  de- 
fective pleas,  and  so  on  immaterial  Issues, 
set  aside,  and  repleader  awarded. 

By  deed,  dated  the  20th  November  1815, 
between  James  Moffett  and  James  Frazier, 
Moffett  leased  to  Frazier  1000  acres  of  land 
for  a  term  of  ten  years,  at  a  yearly  rent   of 

150  dollars:  and  Frazier  covenanted, 
563      '^that  if   Moffett  should  make   a    fair 

sale  of  the  premises  for  10,000  dollars, 
one  half  in  cash,  and  the  other  half  in  four 
annual  instalments,  then  and  in  that  case, 
Frazier  should  give  possession  at  the  end 
of  the  year  after  such  sale.  Frazier,  by 
deed  dated  the  9th  February,  1816,  assigned 
the  lease  to  William  Dudley  for  the  residue 
of  the  term ;  Dudley  covenanting,  that  in 
case  Moffett,  the  lessor,  should  effect  a  sale 
of  the  premises  for  10,000  dollars,  half  in 
cash  and  the  other  half  in  four  annual  in- 
stalments, Dudley  should  give  possession  at 
the  end  of  the  year  after  such  sale  should 
be  made.  Dudley,  by  deed  dated  the  4th 
April  1817,  assigned  the  residue  of  the  term 
yet  to  come  in  part  of  the  premises  to  Betty 
Curtis,  with  a  proviso,  that  if  Dudley  should 
have  to  give  up  his  lease,  in  case  of  Moffett' s 


lessor  the  option  of  enterinsr  for  the  breach  of  condi- 
tion, or  not,  at  his  will:  and  the  lease  beincr  thus 
voidable  only,  and  not  void,  it  is  confirmed  by  the 
lessor's  subsequent  acceptance  of  rent,  or  other 
unequivocal  waiver  of  the  forfeiture.  (2  Lom.  Dig. 
129;  Jhidlev  v.  EtiUl,  6  Leigh  502;  Jones  v.  Carter,  16 
M.  &W.  7ia)" 

tRepleader.— See  Baird  v.  Mattox,  1  Call  857;  Tay- 
lors V.  Huston,  2  H.  &  M.  161:  Terrell  v.  Pare,  8  H. 
&M.  118. 
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selling  the  premises,  Curtis,  should  ia  like 
manner  give  up  the  part  so  under-let  to  her. 
And  afterwards,  by  what  was  called  **an 
article  of  agreement,"  dated  the  31st  May 
1817,  Dudley  assigned  the  residue  of  the 
term  yet  to  come  (subject  to  his  previous 
assignment  thereof  in  part  of  the  premises 
to  Curtis)  to  John  Estill  and  Martin  Coyner, 
for  a  yearly  rent  of  120  dollars  in  one  event, 
and  of  200  dollars  ^n  another  event  (which 
last,  it  seemed,  actually  occurred),  as  long 
as  the  lease  should  last, — with  a  proviso, 
that  **if  MofFett  should  sell  the  property, 
agreeably  to  the  original  article  entered  into 
between  him  and  Frazier,  this  article  of 
course  should  expire.*' 

Of  the  1000  acres  of  land  which  was  the 
subject  of  these  contracts,  Moffett,  by  arti- 
cles dated  the  12th  January  1818,  agreed  to 
sell  400  acres  to  Frazier,  in  fee  simple,  to 
make  a  conveyance  thereof  to  him  within 
three  months  from  the  date  of  the  articles, 
and  to  give  him  possession  on  the  Ist  Jan- 
uary 1819,  for  6000  dollars  to  be  paid  by 
Frazier;  namely,  3000  dollars  at  the  time 
of  the  delivery  of  the  conveyance,  and  the 
other  3000  dollars,  in  three  annual  in- 
564  stalments,  of  1000  dollars  *each.  And 
by  other  articles  dated  the  28th  Feb- 
ruary 1818,  Moffett  agreed  to  sell  the  residue 
of  the  land  (600  acres)  to  Dabney  Cosby  and 
William  Lambert  in  fee,  to  convey  the  same 
to  them  when  required,  and  to  give  them 
immediate  possession,  reserving  to  the 
tenants  then  on  the  land  the  privilege  of 
OT-cupying  the  houses  till  they  could  gather 
the  crop  then  growing,  for  5600  dollars ; 
namely,  4500  dollars  to  be  discharged  by 
work  and  labor,  in  the  building  of  houses, 
which  the  vendees  had  contracted  to  build 
for  Moffett,  and  the  balance  1100  dollars,  to 
be  paid  in  six  equal  annual  instalments 
commencing  on  the  1st  October  1820. 

Dudley  brought  an  action  of  covenant 
against  Estill  and  Coyner,  in  the  circuit 
court  of  Augusta,  on  the  covenants  con- 
tained in  the  articles  between  those  parties 
of  the  31st  May  1817.  The  declaration,  af- 
ter setting  forth  the  lease  from  Moffett  to 
Frazier,  and  the  assignments  of  the  term 
by  Frazier  to  Dudley,  and  by  Dudley  to 
Estill  and  Coyner,  and  the  covenants  therein 
contained, — alleged,  as  the  breach  of  the 
covenants  contained  in  the  articles  of  the 
31st  May  1817  on  the  part  of  Estill  and 
Coyner  to  be  performed,  that  they  had  not 
paid  him  the  rents  reserved  to  him  in  those 
articles,  according  to  their  covenant  in  that 
particular. 

Estill  and  Coyner  took  oyer  of  all  the 
deeds ;  and  then  pleaded,  1.  Covenants  per- 
formed: 2.  An  eviction  by  the  better  title 
of  the  purchasers  of  the  land  from  Moffett : 
3.  A  determination  of  the  lease  by  sales 
made  by  Moffett,  according  to  the  terms 
stipulated  in  bis  original  lease  to  Frazier: 
and  4.  A  determination  of  the  lease  by  the 
sales  made  by  Moffett  to  Frazier  and  Cosby 
and  Lambert,  which  were  averred  to  be 
more  advantageous  to  him  and  more  difficult 
to  be  obtained,  than  the  terms  mentioned 
and  provided  in  the  covenant  for  the  sur- 
render of  the  release  by  Frazier,  in  the 
original  lease  from  Moffett  to  Frazier,— and 
payment  of  the  rents  reserved,  till  the  time 
when  the  lease  was  so  determined. 
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*Dudley  put  in  a  general  replication 
to  the  three  first  mentioned  pleas, 
and  issues  were  made  up  upon  them.  To 
the  last  plea  he  replied  specially,  that  by 
the  covenants  in  the  lease  from  Moffett  to 
Frazier,  Moffett  was  only  authorized  to  de- 
termine the  lease,  in  the  case  of  his  sell- 
ing the  land  for  10,000  dollars,  one  half  to 
be  paid  in  cash  at  the  time  of  such  sale 
made,  and  the  other  half  in  four  annual  in- 
stalments, and  he  did  not  sell  the  premises 
to  Frazier,  and  Cosby  and  Lambert,  upon 
those  terms.  Estill  and  Coyner  put  in  a 
general  demurrer  to  this  special  replica- 
tion, and  the  court  overruled  the  demurrer; 
whereupon,  they  put  in  a  general  rejoinder 
to  it,  and  so  an  issue  was  made  up  upon 
it. 

The  jury  found  a  verdict  for  the  plaintiff 
on  the  issues  joined  on  the  two  first  men- 
tioned pleas.  And  as  to  the  issues  on  the 
other  two  pleas,  they  found  a  conditional 
verdict  for  the  plaintiff,  for  397  dollars 
with  interest  &c.  if  the  court  should  be  of 
opinion,  that  Moffett's  right  to  sell  the 
premises,  under  the  covenant  contained  in 
his  lease  to  Frazier,  was  so  limited,  that 
he  could  only  sell  for  at  least  5000  dollars 
cash  and  at  least  5000  dollars  in  four  an- 
nual instalments,  and  that  a  sale  for  an 
equivalent  or  even  more  in  value,  equally 
or  more  advantageous  to  Moffett,  and 
equally  or  more  difficult  to  be  effected, 
would  not  in  law  suffice  to  constitute  a 
substantial  and  valid  sale  according  to  the 
true  intent  and  meaning  of  that  covenant: 
but  if  the  court  should  be  of  opinion,  that 
a  sale  made  by  Moffett  for  an  equivalent  or 
something  of  more  value  to  him,  than  5000 
dollars  cash  and  5000  dollars  in  four  annual 
instalments,  and  a  sale  more  advantageous 
to  Moffett  though  less  difficult  to  be  effected, 
(as  they  found  that  Moffett's  actual  sale 
was),  was  within  the  intent  and  meaning 
of  that  covenant,  then  they  found  for  the 
defendants. 

Upon  this  conditional  verdict,  the  court 
gave  judgment  for  the  defendants:  to 
which  this  court,  upon  the   petition    of  the 

plaintiff,    allowed  a  supersedeas. 
566         *B.  G.    Baldwin,    for    the  plaintiff 
in  error. 

Peyton,  for  the  defendants. 

TUCKER,  P.  I  altogether  concur  in  the 
sentiment  expressed  by  the  counsel  for  the 
appellee,  that,  in  the  construction  of  con- 
tracts, we  should  look  sedulously  to  the  real 
intention  of  the  parties,  as  evinced  by  the 
whole  instrument,  instead  of  being  tied 
down  to  the  literal  terms  of  a  particular 
clause.  Adopting  this  rule,  let  us  look  into 
this  contract,  and  see  what  was  the  real 
design  of  the  contracting  parties. 

Moffett,  in  November  1815,  made  a  lease 
of  1000  acres  of  land  to  Frazier,  for  the 
term  often  years,  at  a  certain  rent;  but 
as  he  contemplated  a  sale  of  the  land,  pro- 
vided he  could  do  so  advantageously,  it  was 
provided  between  the  parties,  that  if  he 
should  be  able  to  sell  for  10,000  dollars, 
Frazier  should  surrender  the  possession  at 
the  end  of  the  then  current  year.  It  is  ob- 
vious from  the  provision,  that  it  was  intro- 
duced for  the  benefit  of  Moffett,  not  for  the 
advantage  of  Frazier,  who  being  unwilling 
to    part  with  a  lease    which    he    doubtless 
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deemed  profitable,  else  he  would  not  have 
taken  it,  insisted  upon  a  sale  for  at  least 
10,000  dollars,  before  he  would  hold  himself 
bound  to  surrender.  This  lease  Frazier 
transferred  to  Dudley,  and  Dudley,  after- 
"v^rards,  to  Estill  and  Coyner.  In  the  trans- 
fer from  Frazier,  there  is  a  provision  for 
the  surrender  of  the  possession,  similar  to 
that  in  the  lease  from  Moifett  to  himself. 
But  in  the  deed  from  Dudley  to  Estill  and 
Coyner,  instead  of  such  provision,  other 
language  is  used :  Estill  and  Coyner  agreed 
to  pay  the  said  Dudley  two  hundred  dollars 
annually  as  long  as  the  lease  should  last, 
but  if  MoflFett  should  sell  the  property 
''agreeably  to  the  original  article  between 
him  and  Frazier,  this  article  of  course 
should  expire."  Now,  this  expression  is 
not  equivalent  (nor  was  it  so  designed)  to  a 
declaration,  that  the  lease  should  expire 
absolutely  upon  the  completion  of  the 

567  sale    *by    Moffett.      It    was    a    mere 
reference    to  the  fact    that    the    sale 

would,  according  to  the  original  articles, 
probably  terminate  the  lease,  and  then  the 
contract  between  Dudley  and  Estill  and 
Coyner  would  of  course  expire.  It  was  not 
the  interest  of  Estill  and  Coyner  to  termi- 
nate their  own  lease,  before  the  rights  of 
Frazier  or  Dudley,  under  their  contracts, 
were  terminated.  And  Dudley,  on  his 
part,  had  no  motive  for  desiring  to  defeat 
and  terminate  the  lease  of  his  under  lessees, 
before  the  original  lease  was  at  an  end. 
He  had  sold,  and  they  had  bought,  his 
lease  out  and  out,  and  by  the  first  part 
of  the  articles  his  whole  interest  was  parted 
with  for  the  residue  of  the  term  of  ten 
years.  If  from  any  cause,  the  original 
lease  continued  during  the  whole  term, 
Estill  and  Coyner  were  fully  entitled  to  it. 
And  this  phrase  was  introduced  into  the 
contract,  merely  to  attest  the  intention  and 
understanding  of  the  parties,  that  the 
possession  and  interest  of  the  under  lessees 
were  to  depend  upon  the  continuance  or 
the  termination  of  the  original  lease  to 
Frazier.  In  the  deed  to  Betty  Curtis,  the 
idea  is  carried  out  more  clearly,  indeed; 
but  I  am  persuaded  that  the  intention  was 
the  same  in  both  cases.  If,  for  instance, 
after  the  sale  by  Moffett,  he  had  waived 
the  surrender  of  the  lease  by  Frazier,  and 
if  his  vendee  had  also  waived  it,  the  lease 
would  not  have  been  defeated  or  terminated. 
The  lease  to  Frazier  does  not  provide,  that 
immediately  upon  the  sale  the  lease  shall 
cease  and  be  void,  in  which  case  it  would 
instantly  and  ipso  facto  have  been  at  an 
end ;  but  it  provides  for  a  surrender,  in  that 
event,  by  the  lessee.  Until  that  surrender 
was  made  and  accepted,  or  at  least  was 
demanded,  the  lease  continued  in  full  force; 
and  if  the  parties  waived  it,  the  lease  was 
not  impaired.  Even  if  the  lessee  had  re- 
fused to  surrender,  though  he  would  have 
been  liable  in  covenant,  yet  he  could  not  (I 
incline  to  think)  have  been  ousted  by  eject- 
ment, without  a  previous  demand.  But  cer- 
tain it  is,   that    if    Moffett    and    his 

568  vendee    waived   *the    surrender,    the 
lessee  was  still  in   under  his  original 

lease.  Could  it  then  be  contended,  that  al- 
though the  lease  was  not  terminated  by 
surrender,  but  was  continued  by  a  waiver 
of  it  by  those  entitled,  Estill  and  Coyner's 


term  was  at  an  end,  and  their  title  gone? 
Could  Dudley,  who  had  assigned  to  them 
his  whole  lease  have  successfully  claimed 
the  possession  from  them  for  the  unexpired 
residue  of  the  ten  years  lease?  Might  they 
not  well  have  said,  that  the  true  intent  of 
the  contract  was,  that  he  was  to  have  the 
lease  se  long  as  it  continued,  and  that 
until  the  surrender  by  those  under  whom 
they,  claimed,  he  was  entitled  to  the  pos- 
session? To  me  it  appears  obvious, — and 
that  Estill  and  Coyner*s  rights  as  lessees, 
could  not  be  terminated,  unless  by  their 
own  voluntary  surrender,  or  the  surrender 
of  those  under  whom  they  claimed,  or  by 
a  demand  of  the  possession  on  the  part  of 
the  lessor  or  his  vendee.  If  this  be  the  state 
of  the  case,  then  it  is  obvious,  that  Estill 
and  Coyner  are  liable  upon  this  covenant 
for  the  rents  until  the  termination  of  the 
lease  by  the  entry  of  Moffett  or  his  vendee. 

The  verdict  of  the  jury  has  expressly  nega- 
tived the  fact  of  such  an  entry,  by  finding 
for  the  plaintiff  upon  the  plea  alleging  an 
eviction :  and  hence  I  infer,  that  the  plain- 
tiff is  entitled  to  a  recovery. 

The  verdict  upon  the  other  pleadings, 
however,  creates  some  embarrassment; 
for  the  jury  find  for  Dudley,  if  Moffett* s 
sale  was  not  within  the  contract,  but  they 
find  for  the  defendant,  if  it  was.  Now, 
this  finding  is  upon  the  two  last  pleas  only ; 
for  on  the  other  two,  the  verdict  is  uncon- 
ditionally for  the  plaintiff.  And  the  ver- 
dict not  only  goes  out  of  the  issue  as  to 
the  third  plea,  and  submits  a  question  of 
law  upon  the  two  pleas,  without  responding 
to  the  fact,  but  in  truth  and  in  fact  both  of 
those  pleas  are  insufficient  and  defective. 
Had  they  alleged  the  termination  of  the 
lease,  without  more  saying,  they  might 
have  been  sustained ;  but  they  under- 

569  take  *to  set  forth  by    what,    and    in 
what   manner,    it     was    determined. 

And  if  I  have  been  right  in  the  view  I  have 
taken  of  the  case,  the  facts  set  forth  shew 
no  termination.  They  only  set  forth  the 
sales  made  by  Moffett,  which  did  not  term- 
inate the  lease,  but  only  gave  a  right  to 
terminate  it.  They  fall  short,  therefore,  of 
what  is  necessary  to  constitute  a  good  bar. 
Indeed,  upon  the  demurrer  to  the  replica- 
tion to  the  last  plea,  judgment  ought  to 
have  been  given,  that  that  plea  was 
naught.  The  third  plea  was  equally  defect- 
ive, and  the  verdict  being  for  the  plaintiff 
upon  the  only  good  pleas,  judgment  cannot 
be  entered  for  the  defendant  upon  his  bad 
pleas,  whether  the  sale  was  within  the 
meaning  of  the  contract  or  not. 

There  must,  therefore,  be  a  reversal  of 
the  judgment,  the  verdict  set  aside,  and  a 
repleader  awarded;  upon  which  the  plaintiff 
may  demur  to  the  faulty  pleas.  1  Chitt. 
Plead.  694. 

The  court,  however,  thinks  it  not  improper 
to  say  that  it  considers  the  sale  of  Moffett 
as  substantially  within  the  contract. 

570  ♦Wilson  and  Others  v.   The   Bank   of 

Mount  Pleasant. 

July.  1886,  Lewisburff. 

(Absent  Brooke  and  Carr,  J.) 

Jndiriiieat— Confession  by   Power   of    Attorney— Non 

Est  Factum.*— In   debt  on  judgment  rendered  In 

•Warrant  of  Attorney— Non  Est  Pactum.- In  Ck>le- 
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state  of  Ohio,  upon  confession,  under  a  power  of 
attorney  made  befpre  the  action  brouirht,  de- 
fendants plead,  that  they  never  executed  such 
power  of  attorney,  and  had  no  notice  of  the  com- 
mencement or  pendency  of  the  suit  in  Ohio  ;  on 
sreneral  demurrer  to  the  plea.  Held.  It  was  well 
pleaded,  and  a  good  bar. 

Same— Same— Same— Affidavit  to  Plea.— The  plea 
that  the  power  of  attorney  was  not  executed  by 
the  defendants,  was  not  verified  by  'affidavit, 
accordinfir  to  the  statute  1  Rev.  Ck>de.  ch.  128.  f  33. 
— quere,  whether  it  was  necessary,  that  such  plea, 
in  such  case,  should  be  so  verified? 

Same— 3ame— Same— Same— Waiver  of  Affidavit.— 
But.  whether  the  affidavit  was  necessary  or  not 
the  plea  havinfir  been  received  without  objection 
for  want  of  the  affidavit,  and  a  creneral  demur- 
rer put  in  to  it  the  objection  was  thereby  waived, 
and  cannot  avail  in  a  court  of  error.  And  the 
inferiour  court  having  sustained  the  demurrer  to 
the  plea,  and  sriven  judgment  for  the  plaintiff ; 
and  this  court  holding  that  the  demurrer  ought 
to  have  been  overruled,  and  therefore  reversing 
the  judgment :  Held,  judgment  must  be  entered 
here  for  the  defendants— Dissentiente  Bbockbn- 

BBOUGH.  J. 

Debt,  in  the  circuit  superiour  court  of 
Ohio,  by  the  Bank  of  Mount  Pleasant 
against  Wilson  and  others,  on  a  judgment 
rendered  against  them  in  the  state  of  Ohio 
by  confession,  under  a  power  of  attorney 
to  confess  judgment  made  before  action 
brought.  The  defendants  pleaded  (inter 
alia)  that  the  power  of  attorney  under  which 
the  judgment  was  confessed,  was  given  by 
some  person  to  the  defendants  unknown, 
and  was  not  given  or  made  by  them  or  any 
or  either  of  them,  and  that  they  had  no 
notice  of  the  pendency  or  commencement 
of  the  suit  in  Ohio  In  which  the  judgment 
was  so  confessed.  This  plea  was  not  ver- 
ified by  affidavit,  but  it  was  received  with- 
out being  objected  to  for  that  cause; 
571  *and  the  bank  demurred  to  it  gen- 
erally. The  court  sustained  the  de- 
murrer, and  gave  the  bank  judgment  for 
the  debt.  There  were  many  other  pleas 
put  in  by  the  defendants,  which  were  also 
demurred  to,  and  the  demurrers  to  them 
sustained  by  the  court ;  but  it  is  unneces- 
sary to  state  them,  since  this  court  con- 
curred with  the  court  below,  that  they  were 


man  v.  Waters,  IS  W.  Va.  804,  805,  the  court  said  : 
**The  defendant.  J.  T.  Waters,  does  not  deny  the 
execution  of  said  warrant  of  attorney  in  his  answer. 
He  fails  to  put  that  question  in  issue,  as  he  should 
have  done.  If  he  desired  to  rely  upon  that  fact 
Wilion  V.   The  Bank  0/ Mount  Pleasant,  ^  Leigh  8670." 

Porelirn  Jud^rments.— The  principal  case  is  cited 
and  approved  in  Bowler  v.  Huston,  80  Oratt  875. 
See  monographic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton.  7  Gratt  426. 

Void  Jadflrment— Collateral  Attack.— The  principal 
case  is  cited  in  Fowler  v.  Lewis,  86  W.  Va.  186.  14  S. 
£.  Rep.  461,  for  the  proposition  that  a  personal 
judgment  for  money  against  a  nonresident  defend- 
ant, without  service  of  process,  or  appearance,  is 
utterly  void,  is  no  lien  on  land,  and  may  be  at- 
tacked in  a  collateral  proceeding.  The  principal 
case  is  cited  and  approved  in  Ambler  v.  Leach,  15 
W.  Va.  684. 

See  foot-note  to  O'Brien  v.  Stephens.  II  Gratt  610, 
and  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Gratt  426. 


plainly  demurrable,  and  took  no  notice  of 
them.  The  defendants  Wilson  and  others, 
applied  to  this  court  for  a  supersedeas  to 
the  judgment,  which  was  allowed. 

Jacob,  for  the  plaintiffs  in  error. 

Campbell,  for  the  defendants. 

BROCKENBROUGH,  J.  The  only  ques- 
tion in  this  case,  on  which  I  deem  it  nec- 
essary to  say  any  thing,  is  that  which 
arises  on  the  plea,  that  the  power  of  attor- 
ney, under  which  the  judgment  on  which 
the  action  was  brought  was  confessed, 
was  not  given  or  made  by  the  defendants 
or  any  or  either  of  them,  and  on  the  pro- 
ceedings upon  that  plea.  It  is  a  plea  of 
non  est  factum,  and  is  not  sworn  to. 

I  am  of  opinion,  that  the  plea  itself  is 
good  on  demurrer,  and  that  the  objection 
to  it  on  the  ground  of  duplicity  is  not  sus- 
tainable. That  part  of  the  plea,  which  al- 
leges, that  the  defendants  had  no  notice  of 
the  commencement  or  pendency  of  the  suit 
in  Ohio,  was  a  proper  if  not  a  necessary 
allegation ;  for  if  the  defendants  had  in 
fact  had  notice  of  the  commencement  or 
pendency  of  the  action  in  Ohio,  the  defence 
that  the  power  of  attorney  was  not  the  deed 
of  the  defendants,  should  have  been  made 
in  the  court  of  that  state ;  and  so,  the  alle- 
gation of  want  of  notice  of  the  suit,  was 
proper  to  shew  the  propriety  of  the  defence 
being  made  here. 

But  although  the  plea  is  in  itself  a  good 
one,  it  ought  not  to  have  been  received 
572  without  an  affidavit  of  its  *truth. 
The  language  of  our  statute  is  very 
strong:  ** no  plea  of  non  est  factum,  offered 
by  any  person  charged  as  obligor,  cove- 
nantor, or  grantor  of  a  deed,  shall  be  ad- 
mitted or  received,  unless  the  truth  thereof 
shall  be  proved  by  oath  or  affirmation;"  1 
Rev.  *Code,  ch.  128.  {[  33,  p.  4%.  If  the 
plaintiffs  had  objected  to  the  reception  of 
this  plea,  there  can  be  no  doubt  that  it 
ought  not  to  have  been  admitted  or  received 
by  the  court,  unless  verified  by  affidavit. 
If  the  plaintiffs  had  waived  the  affidavit, 
there  could  not  be  any  impropriety  in  the 
court's  receiving  it;  but,  in  my  opinion, 
the  record  ought  to  exhibit  proof  of  an  ex- 
press waiver  by  them  of  the  requisition  of 
the  statute.  The  filing  of  the  demurrer  is 
bnly  an  implied  waiver  of  it ;  and  I  do  not 
think  such  an  implication  should  be  allowed 
to  destroy  or  jeopard  the  most  important 
interests  of  the  suitors  before  a  court.  I  do 
not  think  that  a  just  debt  should  be  allowed 
by  the  court  to  be  lost,  by  the  misappre- 
hension of  a  pleader,  who  demurs  to  a  plea 
which  ought  not  to  be  received,  instead  of 
applying  to  the  court  to  reject  it.  It  seems 
to  me,  that  it  was  the  duty  of  the  judge  of 
the  circuit  court,  when  he  was  passing  on 
the  demurrer  to  this  plea,  to  direct  the  de- 
fendants to  strike  it  out,  unless  the  plain- 
tiffs would  waive  the  affidavit  required  by 
the  statute.  Having  failed  to  do  so,  I  think 
we  ought,  while  we  reverse  the  judgment,  to 
send  the  cause  back,  and  authorize  the 
plaintiffs  either  to  withdraw  their  demur- 
rer, and  move  for  a  rejection  of  the  plea, 
or  to  waive  the  affidavit,  and  take  issue  on 
it.  The  control  which  the  court  would 
thus  exercise  over  the  pleadings  of  the  par- 
ties, and  the  conduct  of  suits,  is  not  greater 
than  was  exercised  by  this  court  in   Talia- 
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ferro  v.  Gatewood,  6  Munf.  320.  In  that 
case,  which  was  a  suit  by  the  assignee 
against  the  assignor  of  a  bond,  the  plain- 
tiff gave  in  evidence  the  transcript  of  a 
record  of  a  suit  which  she  had  instituted 
against  the  obligor;  but  the  transcript 
omitted  the  writ,  and  thus  the  plain- 

573  tiff  failed  to  shew  *at  what  time  she 
had  commenced   her  suit  against  the 

obligor;  a  fact  of  considerable  importance 
in  a  question  of  due  diligence.  The  de- 
fendant demurred  to  the  evidence,  and  on 
that  evidence  there  was  a  judgment  for 
the  defendant.  This  court  reversed  the 
judgment,  and  awarded  a  venire  de  novo. 
Judge  Roane,  in  giving  the  opinion  of  the 
court,  remarked,  **that  the  court  should 
say,  as  it  has  often  said  in  relation  to 
special  verdicts,  and  as  it  did  in  relation  to 
an  agreed  case  in  Brewer  v.  Opie,  that 
the  same  were,  respectively,  too  uncertain 
for  a  judgment  to  be  given  thereon.  It 
ought  to  say,  as  was  said  in  effect  in  the 
case  of  Gibson  v.  Hunter,  that  this  demur- 
rer has  been  so  negligently  framed,  that 
there  are  not  the  necessary  facts  on  which 
a  judgment  can  be  founded.  It  ought 
to  say,  as  was  said  in  the  last  men- 
tioned case,  that  a  venire  de  novo 
ought  to  be  awarded,  because  the  issue 
joined  between  the  parties,  in  effect,  has 
not  been  tried.'*  It  is  clear,  that,  in 
that  case,  this  court  exercised  a  supervision 
over  the  conduct  of  the  suit :  the  plaintiff 
had  omitted  to  give  in  evidence  a  part  of  a 
record,  which  the  court  knew  must  exist, 
and  which  would  have  an  important  bearing 
on  the  question  in  controversy ;  and  not- 
withstanding the  demurrer,  they  sent  the 
cause  back  to  give  the  plaintiff  an  oppor- 
tunity to  supply  the  defect.  Why  should 
we  not  do  so  in  this  case?  It  was  the  duty 
of  the  defendants  to  verify  their  plea  by 
oath  or  solemn  affirmation ;  it  was  the  duty 
of  the  court  not  to  receive  it,  if  the  plain- 
tiffs objected  to  it;  but  the  plaintiffs  incau- 
tiously failed  to  make  the  motion  to  reject 
it,  and  unadvisedly  demurred  to  it,  proba- 
bly thinking  they  might  have  every  advan- 
tage which  the  motion  would  give  them,  by 
filing  the  demurrer.  I  think  the  plaintiffs 
ought  still  to  have  the  opportunity  of  do- 
ing so.  I  have  no  doubt,  that  if  the  court 
below  had  taken  the  same  view  of  the  mer- 
its of  the  plea  that  we  have,  it  would  have 
given  them  that  opportunity. 

574  *I  am  for  reversing   the   judgment 
with    costs,  and  remanding  the  cause 

to  the  circuit  superiour  court,  with  direc- 
tions to  that  court  to  allow  the  plaintiffs  to 
withdraw  their  demurrer,  and  to  object  to 
the  reception  of  the  plea,  or  to  waive  the 
objection  and  take  issue  upon  it. 

TUCKER,  P.  I  do  not  conceive  it  nec- 
essary to  decide  any  question  in  this  case, 
but  that  presented  by  the  demurrer  to  the 
plea  that  the  power  of  attorney,  under 
which  the  judgment  in  Ohio  was  confessed, 
was  not  executed  by  the  defendants  or  any 
or  either  of  them,  and  that  they  had  no 
notice  of  the  commencement  or  pendency 
of  the  suit.  Whether  this  plea  being  in 
effect  a  plea  of  non  est  factum,  ought  to 
have  been  verified  by  affidavit,  it  is  not 
necessary  to  decide.  If  it  ought,  yet  its 
admission   ought  to  have  been  objected  to. 


and  the  plaintiffs  cannot  avail  themselves 
of  the  defect  upon  the  demurrer.  Indeed, 
the  demurrer  admits  the  fact,  provided  the 
matter  is  well  pleaded:  so  that  the  only 
question  is,  as  to  the  validity  of  the  plea. 
This  is  an  action  upon  a  judgment  of  the 
state  of  Ohio,  which,  it  is  contended,  is  con- 
clusive in  the  courts  of  Virginia,  upon  the 
principles  of  the  constitution  of  the  United 
States.  It  is  unnecessary  in  this  case, 
to  go  into  the  question  of  the  construction 
of  that  clause  of  the  federal  compact,  which 
relates  to  the  effect  of  the  judicial  pro- 
ceedings of  the  several  states  in  other  states ; 
for  it  seems  to  be  agreed,  on  all  hands, 
that  the  doctrine  of  the  conclusiveness  of 
the  judgments  of  the  respective  states,  is 
to  be  taken  with  the  qualification,  that 
where  the  court  has  no  jurisdiction  over 
the  subject  matter  or  the  person,  or  where 
the  defendant  has  no  notice  of  the  suit, 
or  was  never  served  with  process,  and  n-'ver 
appeared  to  the  action,  the  judgment  will 
be  esteemed  of  no  validity.  1  Kent's 
Comm.  243,  4,  and  the  cases  here  cited ; 
Phelps  V.  Holker,  1  Dall.  261 ;  Benton  v. 
Burgot,  10.  Serg.  &  Rawle  240;  Green 

575  V.    Sarmiento,  *3  Wash.   C.  C.  R.  17; 
Starbuck  v.  Murray,  5   Wend.  148,  in 

which  all  the  cases  are  collected.  In  what 
manner,  then,  are  the  defendants  to  avail 
themselves  of  the  objection  that  they  never 
appeared,  or  were  served  with  process,  or 
had  notice  of  the  suit?  The  answer  is, 
that  they  must  plead  it.  In  those  states, 
where  the  plea  of  nil  debet  is  held  to  be  a 
good  plea  to  an  action  of  debt  on  the  judg- 
ment of  a  sister  state,  the  defendant  may 
impeach  the  justice  of  it  under  the  plea  of 
nil  debet,  upon  the  ground  that  he  never 
had  notice  of  the  proceeding.  But  the  party 
may  also  plead  the  matter  specially,  even 
in  those  states.  And  in  those  states  in 
which  nil  debet  is  not  a  good  plea,  it  is  ob- 
vious, that  the  defendant  is  compelled  to 
plead  the  special  matter.  In  Starbuck  v. 
Murray,  the  defendant  pleaded  that  no  proc- 
ess was  ever  served  upon  him,  and  that  he 
never  appeared,  and  the  plea  was  sustained^ 
though  in  the  record  itself  it  was  set  forth 
that  he  did  appear.  Whether  that  decision 
can  be  sustained  to  this  extent,  it  is  unnec- 
essary to  decide.  It  was  objected  there, 
with  great  force,  that  the  party  was  thus 
permitted  to  contradict  a  record  whose  verity 
was  admitted.  But  in  the  case  before  us, 
the  parties  do  not  contradict  the  record,  for 
the  denial  of  the  execution  of  the  powet 
of  attorney  is  no  such  contradiction  ;  and 
the  record  shews  no  appearance  except  by 
counsel  under  the  fictitious  and  pretended 
power.  I  am,  therefore,  of  opinion,  that 
the  plea  was  good,  that  the  demurrer  should 
have  been  overruled,  and  judgment  entered 
for  the  defendants. 

I  have  struggled  hard  to  see  whether  we 
could  send  the  cause  back,  with  leave  to 
the  plaintiffs  to  withdraw  the  demurrer, 
and  take  issue.  But  I  can  find  no  warrant 
for  such  a  proceeding.  Upon  reversing  a 
judgment  at  law,  we  must  enter  such  judg- 
ment as  the  court  below  ought  to  have  en- 
tered, and  we  can*  entertain  no  motion  here 
for  amendment.  The  cases  of  Lewis  v. 
Weldon,    3   Rand.    71,    and    Hite    v. 

576  Long,  6   Rand.  457,  *shew  how  rigor- 
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ously  this  rule  has  been  held  to  ope- 
rate upon  the  party  who  has  succeeded 
on  his  demurrer  in  the  inferiour  court,  but 
fails  in  the  court  of  error.  Fortunately, 
it  will  make  little  difference  to  the  appel- 
lees, who  may  sue  upon  the  bond  of  the  ap- 
pellants, and  will  not  be  barred  by  the 
judgment  in  this  case. 

CABSLL,  J.,  concurred  with  the  presi- 
dent. Judgment  reversed,  and  judgment 
entered  for  the  plaintiffs  in  error. 


Tompkins  and  Another  v.  Powell. 

Jaly,  1886.  Lewlsburff. 
(Absent  Bbookb  and  Carb,  J.) 

Purchaser  without  Notice  of  Equities*— Case  at  Bar— 

A.  parchases  land  with  notice  of  B.'s  equitable 
rifirht  to  have  a  conveyance  of  the  same  land,  un- 
der a  prior  purchase  from  their  common  vendor ; 
and  then  A.  sells  the  land  to  C.  and  the  vendor 
makes  a  conveyance  to  C  who  has  no  notice  of 
B.'s  equity:  Hbld.  C.  the  fair  purchaser  without 
notice  shall  be  protected  in  equity,  but  A.  is  per- 
sonally responsible  to  B.  for  the  value  of  the  land. 

James  Gamett  sold  and  conveyed  to 
Thomas  Powell,  1000  acres  of  land,  part 
of  a  large  tract  then  held  by  him,  lying  on 
the  Ohio  river  in  Mason  county,  Virginia, 
to  be  laid  off  by  lines  very  exactly  indi- 
cated in  the  conveyance.  The  conveyance 
was  of  1000  acres,  neither  more  nor  less. 
But  when  the  survey  came  to  be  made  to 
ascertain  the  parcel  so  sold  and  conveyed, 
owing  to  some  inaccuracy  of  the  survey- 
our,  or  to  his  misconception  of,  or  inatten- 
tion to,  the  lines  indicated  in  Gamett's 
conveyance,  a  survey  was  made  which  com- 
prised about  1230  acres;  that  is,  230 
577  acres  more  of  Gamett's  land  *than 
he  had  sold  and  conveyed  to  Powell, 
lying  below  the  true  1000  acre  tract. 

Of  the  1000  acres  so  sold  and  conveyed  by 
Garnett  to  Powell,  Powell  sold  and  con- 
veyed 270  acres  to  Gilliland;  178  acres  to 
M'Allister;  94  acres  to  Faught;  and  187 
acres  to  Burr  Powell  to  be  laid  off  at  the 
lower  end  of  the  tract;  so  that  there  re- 
mained of  the  1000  acres  to  which  T.  Powell 
was  entitled  under  Garnett's  conveyance, 
only  about  271  acres;  and  he  contracted  to 
sell  the  residue  to  Stockton  at  12  dollars  the 
acre.  The  conveyance  of  the  parcel  of  187 
acres  to  Burr  Powell,  following  the  erro- 
neous survey  of  the  land  conveyed  by  Gar- 
nett to  T.  Powell,  in  describing  the  bounds, 
placed  the  187  acres  on  Garnett' s  land, 
without  the  bounds  of  the  1000  acre  tract ; 
that  is,  at  the  lower  end  of  the  erroneous 
1230  acre  survey. 

A  survey  was  made  of  all  the  parcels  pre- 
viously sold  by  T.  Powell  to  the  several 
purchasers  in  order  to  ascertain  the  exact 
quantity  of  the  residue  sold  to  Stockton. 
In  making  this  survey  also,  the  surveyour 
followed  the  erroneous  survey  that  had  been 
made  of  the  land  conveyed  by  Garnett  to 
T.  Powell,  instead  of  the  lines  designated 
by  Garnett's  conveyance,  which  survey 
included  1230  acres  as  before  mentioned, 
namely,    230   acres   of  Gamett's    land,  ad- 


♦The  principal  case  is  cited  and  approved  in  Na- 
tional Bank  V.  Harm  an,  75  Va.  600.  See  Carter  v. 
Allan.  21  Gratt.  241,  and  note. 


joining  the  lower  line  of  the  parcel  of  1000 
acres  which  he  had  conveyed  to  T.  Powell ; 
— and  laying  off  the  whole  parcel  purchased 
by  Burr  Powell,  and  part  of  the  parcel  pur- 
chased by  Faught;  at  the  lower  end  of  the 
erroneous  survey,  he  placed  Burr  Powell's 
187  acres  and  part  of  Faugh t's  94  acres  on 
Gamett's  land,  without  the  true  bounds  of 
the  1000  acre  tract,  which  Garnett  had  con- 
veyed to  T.  Powell ;  and  he  made  the  resi- 
due of  the  tract  sold  to  Stockton,  to  contain 
501  acres. 

In  the  articles  of  agreement    between  T, 
Powell  and  Stockton,  for  the  sale  and  pur- 
chase of  the   residue  of  the  tract  not  previ- 
ously   sold,    the    residue    had     been 

578  estimated  *at  only  250  acres.  But  the 
survey  to  ascertain  the  exact  quan- 
tity having  been  made,  and  Stockton,  be- 
ing thereby  informed,  that  the  survey 
originally  made  of  the  land  conveyed  by 
Garnett  to  T.  Powell,  contained  501  acres 
over  and  above  the  parcels  sold  by  Powell 
to  the  previous  purchasers,  made  a  new 
bargain  with  Powell,  by  which  he  gave 
Powell  a  horse,  saddle  and  bridle,  (in  addi- 
tion to  the  purchase  money  he  had  stipu- 
lated to  pay  for  the  residue  of  the  land, 
according  to  the  estimate  of  the  quantity 
in  the  articles  for  the  sale  thereof,  that  is* 
250  acres  at  12  dollars  the  acre),  for  all  the 
land  owned  by  Powell  over  and  above  the 
estimated  quantity.  Thus,  if  the  rights 
of  the  parties  were  to  be  ascertained  by  the 
erroneous  survey  originally  made  of  the 
land  sold  by  Garnett  to  Powell,  Stockton 
got,  for  a  horse,  saddle  and  bridle,  251  acres 
of  land.  And  then,  Stockton  sold  all  the 
land  he  had  thus  contracted  to  purchase  of 
Powell,  to  Tompkins ;  and  Powell  at  Stock- 
ton's instance,  made  a  conveyance  of  the 
same  to  Tompkins,  describing  the  land  by 
the  bounds  indicated  in  the  erroneous  sur- 
veys, and  as  containing  501  acres. 

Burr  Powell  exhibited  a  bill  in  the  supe- 
riour  court  of  chancery  of  Greenbrier, 
against  Gamett  and  Thomas  Powell, — 
Gilliland,  M'Allister  and  Faught,  the  pur- 
chasers from  T.  Powell  previous  to  B. 
Powell's  own  purchase, — and  Stockton  and 
Tompkins,  the  purchasers  of  the  residue 
of  the  land ;  setting  forth  the  facts  above 
stated,  which  the  several  conveyances  and 
surveys  (exhibited  with  the  bill)  ascertained 
beyond  doubt:  charging  Stockton  and 
Tompkins  with  full  notice  of  aU  the  sales 
and  conveyances  of  parcels,  previous  to 
their  purchase  of  the  residue;  with  notice 
that  T.  Powell  had  bought  only  1000  acres 
of  land  of  Garnett,  that  he  sold  the  parcels 
of  270  acres  to  Gilliland,  178  acres  to  M'Al- 
lister, 94  acres  to  Faught,  and  187  acres  to 
the  plaintiff  to  be  laid  off  at  the  lower  end 
of  the  tract  really  sold   by  Gamett  to 

579  T.    Powell;  with  notice  of  the  *mi8- 
take  in  the  deed  from  T.    Powell    to 

the  plaintiff,  by  which  the  187  acres  con- 
veyed to  him,  instead  of  being  parcel  of  the 
land  which  T.  Powell  had  bought  of  Gar- 
nett, was  in  fact,  land  belonging  to  Gamett ; 
with  notice,  in  short,  of  the  plain- 
tiff's right  to  187  acres  of  land  to  be  so  laid 
off  from  the  true  1000  acre  tract:  and 
praying,  that  accurate  surveys  should  be 
made;  that  the  lands  sold  to  Gilliland, 
M'Allister   and    Faught    should  be  laid  off 
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for, them  respectively;  that,  then,  the  187 
acres  sold  to  the  plaintiff,  should  be  laid 
off  for  him,  at  the  lower  end  of  the  true 
1000  acre  tract;  and  that  Tompkins  should 
be  compelled  to  release  and  convey  to  the 
plaintiff  the  187  acres  to  which  he  was  en- 
titled. 

Stockton  and  Tompkins,  in  their  answers, 
severally  denied  all  notice  of  the  equity  al- 
leged in  the  bill,  and  pleaded  that  they 
were  fair  purchasers  without  notice.  T. 
Powell,  in  his  answer,  averred  that  Stock- 
ton purchased  with  full  notice  of  the  rights 
of  the  plaintiff,  and  of  the  other  three 
purchasers  previous  to  himself.  Garnett's 
answer  merely  showed  the  particulars  of  the 
contract  between  him  and  T.  Powell,  and 
of  his  conveyance  of  1000  acres  to  him,  by 
lines  exactly  and  clearly  indicated  in  his 
conveyance  thereof.  And  the  bill  was 
taken  pro  confesso  as  to  the  other  defend- 
ants. 

It  was,  in  the  opinion  of  the  chancellor 
and  of  this  court,  clearly  proved,  that  the 
defendant  Stockton  purchased  from  T. 
Powell,  with  full  notice  of  the  plaintiff 
Burr  Powell's  equity.  But  there  was  not 
the  least  evidence  to  prove  that  the  de- 
fendant Tompkins  had  any  such  notice  be- 
fore his  purchase  from  Stockton  was  com- 
pleted. 

The  chancellor,  on  the  hearing,  declared, 
that  the  plaintiff  was  entitled  to  his  187 
acres  of  land  to  be  laid  off,  at  the  lower  end 
of  the  true  1000  acre  tract  conveyed  by  Gar- 
nett  to  T.  Powell ;  directed  that  it  should 
be  laid  off  by  the  surveyour,  so  as  to  give 
him  a  fair  proportion  of  hill  and  bot- 
580  tom  land ;  and  decreed,  that  *the  de- 
fendant Tompkins  should  deliver 
possession  thereof  to  him,  so  soon  as  it 
should  be  ascertained  by  the  survey,  and 
make  a  conveyance  of  the  same  to  him, 
with  special  warranty,  against  himself  and 
all  persons  claiming  under  him. 

Upon  the  application  of  the  defendants, 
Tompkins  and  Stockton,  this  court  allowed 
them  an  appeal  from  the  decree. 

Johnson  and  Summers,  for  the  appel- 
lants. 

Smith,  for  the  appellee. 

TUCKER,  P.,  delivered  the  opinion  of  the 
court — That  the  appellant  Tompkins,  ap- 
pearing by  the  record  to  have  been  a  pur- 
chaser without  notice,  and  to  have  paid  his 
purchase  money,  and  obtained  his  deed, 
before  he  had  notice  of  the  appellee's 
rights,  or  of  the  error  in  the  deed  from 
Thomas  Powell  to  him,  was  entitled  to  the 
protection  of  the  court  of  equity,  and  the 
bill  ought  to  have  been  dismissed  as  to  him  ; 
leaving  to  the  parties  injured,  to  seek  their 
redress  from  the  appellant  Stockton,  for 
his  fraud  in  selling  to  the  appellant  Tomp- 
kins, after  having  had  full  notice  of  the 
error  aforesaid,  and  of  the  rights  of  the 
appellee,  without  communicating  those 
facts  to  his  vendee.  That  a  purchaser, 
who  has  notice  of  the  rights  of  another, 
and  sells  to  a  third  person  without  giving 
notice  thereof  to  him,  so  as  to  place  the 
subject  of  controversy  beyond  the  reach  of 
the  right  owner,  becomes  personally  respon- 
sible for  the  demand.  That,  therefore, 
the  decree  was  erroneous  as  to  the  appel- 
lant Tompkins;  that  the  same  should    be 


reversed,  with  costs,    so  far   as  it    affected 
him ;  and  that  the  cause  should  be  remanded 
to  be  further  proceeded  in,  as  to  Stockton. 
Decree  reversed,  and  cause  remanded. 
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(Absent  Brooke  and  Carb,  J.) 
Injunction*—  Dlasolntkni  —  Danuiires  —  Conpntatlon.  — 

Upon  the  dissolution  of  an  injunction  on  a  Judg- 
ment tbe  damages  for  retarding  execution  by  the 
injunction,  should  be  computed  on  the  a^ffresrate 
of  principal,  interest  and  costs,  appearinsr  due  on 
the  judgment  at  the  date  of  the  injunction. 
Sane — Same — Same  —  Sane.  —  And  the  damafires 
should  be  ascertained,  and  the  precept  to  levy 
them  inserted,  in  the  body  of  the  execution. 

Washington's  executor  recovered  judg- 
ment, in  debt  on  a  bond,  against  F^rks, 
for  9000  dollars,  the  penalty  of  the  bond, 
to  be  discharged  by  the  payment  of  3205 
dollars  with  interest  from  the  12th  July 
1808,  and  13  dollars  costs.  Parks  filed  a 
bill  in  equity  for  relief  against  the  judg- 
ment, and  obtained  an  injunction  to  stay 
proceedings  upon  it  at  law.  The  injunc- 
tion was  dated  the  4th  September  1825.  It 
was    not  dissolved  until  the  26th  November 

1833.  Washington's    executor,    in    March 

1834,  sued  out  of  the  circuit  superiour  court 
of  Kanawha,  a  fieri  facias  on  the  judgment. 
The  execution  was,  of  course,  for  the 
penal  sum  of  9000  dollars  and  the  13  dollars 
costs ;  the  clerk  indorsing  a  memorandum 
upon  it,  that  it  was  to  be  discharged  by  the 
payment  of  3205  dollars,  with  interest  from 
the  12th  July  1808  until  the  4th  September 
1825  (the  date  of  the  injunction),  and  from 
the  26th  November  1833  (the  date  of  the 
dissolution  of  the  injunction)  till  paid, — and 
the  13  dollars  costs, — and  damages,  at  the 
rate  of  ten  per  cent,  per  annum,  **on  such 
sum  as  appeared  to  be  due"  including  the 
13  dollars  costs,  from  the  4th  September 
1825  till  the  26th  November  1833,  which 
damages  accrued  in  consequence  of  the  in- 
junction obtained  by  Parks  to  stay  execu- 
tion of  the  judgment,  which  injunction  had 

been  dissolved — subject  to  a  credit  of 
582  512  dollars,  paid  on  '^the  24th  Novem- 
ber 1828,  which  had  been  allowed  by 
the  chancellor.  The  clerk  also  appended 
to  the  execution,  a  calculation  of  the  amount 
due  upon  it;  in  which,  after  allowing  the 
credit  of  512  dollars,  he  made  the  debt  due 
on  the  26th  November  1833,  amount  to  more 
than  12,000  dollars ;  but  this  calculation  was 
manifestly  incorrect,  since  it  allowed  inter- 
est upon  interest  and  on  the  damages,  and 
double  damages  on  part  of  the  debt.  The 
sheriff,  in  whose  hands  the  execution  was 
placed,  made  another  calculation,  in  which, 
avoiding  the  errors  of  the  clerk's  calcula- 
tion, he  computed  the  debt  at  something 
more  than  9000  dollars.  But  in  both  the 
calculations,  the  amount  of  debt,  principal, 
interest  and  costs,  at  the  date  of  the  in- 
junction, was  ascertained,  and  the  damages 
were  computed  on  the  aggregate,  for  the 
time  the  injunction  was  pending. 


*See  monographic  note  on  "Injunctions'*  appended 
to  Claytor  v.  Anthony.  16  Gratt.  618. 
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Whereupon,  Parks  moved  the  circuit  su- 
periour  court  for  a  rule  upon  the  plaintiff, 
to  shew  cause  why  the  execution  should  not 
be  quashed,  1.  because,  adopting  either 
the  clerk's  or  the  sheriff's  calculation,  the 
amount  to  be  levied  on  the  execution,  ac- 
cording to  the  memorandum  indorsed 
thereon,  exceeded  the  amount  for  which 
the  execution  on  its  face  purported  to  be 
issued,  and  the  penalty  for  which  the  judg- 
ment was  rendered ;  2.  because  the  clerk's 
memorandum  on  the  execution,  directed  that 
the  ten  per  cent,  per  ann.  damages  should  be 
computed  **on  such  sum  as  appeared  to  be 
due," — which  was  uncertain ;  and  3.  because 
it  was  illegal  to  compute  the  damages  during 
the  pendency  of  the  injunction,  on  the 
interest  accrued  previous  to  the  award  of 
the  injunction,  as  well  as  on  the  principal 
and  costs.  The  court  made  the  rule  accord- 
ingly ;  and  the  plaintiff's  counsel  acknowl- 
edged the  service  of  it,  and  appeared  to  shew 
cause. 

The  court  discharged  the  rule;  but  being 
of  opinion,  that  the  clerk  ought  to  have 
ascertained,  and  indorsed  on  the  execution, 
the  amount  of  the  damages,  which 
583  had  accrued  ^on  the  sum  that  ap- 
peared to  be  due  at  the  time  the  in- 
junction was  awarded,  excluding  the 
interest  previously  accrued, — it  ordered  the 
clerk  to  correct  the  indorsement  before 
made  by  him,  so  as  to  state  the  ascertained 
amount  of  damages,  and  in  doing  so,  to 
compute  the  damages  on  the  sum  that  ap- 
peared to  be  due  at  the  date  of  the  injunc- 
tion, excluding  the  interest  previously 
accrued,  except  so  far  as  it  should  be  nec- 
essary to  compute  the  same  in  the  process 
of  ascertaining,  with  reference  to  the 
credit  of  512  dollars,  the  amount  of  interest- 
bearing  debt. 

,  Washington's  executor  applied  by  petition 
to  this  court,  for  a  supersedeas  to  the  order ; 
which  was  allowed. 

The  cause  was  argued  here,  by  Johnson 
for  the  plaintiff  in  error,  and  Summers 
for  the  defendant. 

I.  The  principal  point  of  debate  was  the 
construction  and  effect  of  the  statute  1 
Rev.  Code,  ch.  66,  J  61,  p.  209,  which  pro- 
vides, that  where  an  injunction  to  stay 
proceedings  on  a  judgment  at  law,  ** shall 
be  dissolved  in  whole  or  in  part,  damages 
at  the  rate  of  ten  per  centum  per  annum, 
from  the  time  the  injunction  was  awarded 
until  the  dissolution,  shall  be  paid  to  the 
party  on  whose  behalf  the  judgment  shall 
be  obtained,  on  such  sum  as  appears  to  be 
due,  including  costs." 

Johnson  said,  that  the  sum  ^* appearing  to 
be  due"  on  an  interest-bearing  judgment, 
was  the  aggregate  of  principal,  interest 
and  costs;  and  the  damages  for  retarding 
the  execution  by  an  injunction,  must  be 
computed  on  the  interest,  as  well  as  the 
principal  and  costs,  due  on  the  judgment 
at  the  time  of  awarding  the  injunction. 
And,  he  said,  the  practice  had  been  uni- 
versally and  constantly  in  conformity  with 
this  construction. 

Summers  said,  that  if  such   had  been  the 
practice,    that    could  not  make    the  law,  if 
such  was  not  the  true  construction  and  in- 
tent of    the  statute.     And  he  entered 
584      into  *an  examination  of  the   statutes 


concerning  damages  on  dissolution  of 
injunction^,  damages  on  affirmance  of 
judgments  on  appeals,  and  concerning  the 
allowance  of  interest  on  contracts;  and 
strenuously  contended,  that  the  ten  per 
cent,  damages  for  retarding  execution  by 
injunction,  were  given  in  lieu  of  the 
legal  rate  of  interest  on  the  principal,  and 
that  it  was  no  more  intended  to  give  dam- 
ages on  interest  which  was  itself  damages, 
than  to  give  interest  on  interest. 

II.  Another  question  was,  how  the  execu- 
tion should  issue  for  the  damages  in  such 
case?  Whether  the  damages  should  be  com- 
puted, and  the  precept  to  levy  them  be 
included  in  the  body  of  the  execution?  or 
whether  the  execution  should  direct  the 
debt,  interest  and  costs  to  be  levied,  with 
a  memorandum  indorsed,  that  the  execution 
should  be  discharged  by  the  debt,  interest, 
costs  and  damages,  giving  the  data  for 
computing  the  damages  as  well  as  the  in- 
terest, and  the  clerk  making  the  computa- 
tion to  guide  the  sheriff,  or  leaving  it  to 
the  sheriff  to  make  the  computation? 

TUCKER,  P.,  delivered  the  opinion  of 
the  court— That  in  the  computation  of  the 
damages  upon  judgments,  where  execution 
thereof  hath  been  stayed  by  injunction,  the 
computation  should  be  made  upon  the  ag- 
gregate amount  of  principal,  interest  and 
costs,  appearing  to  be  due  at  the  time 
when  the  injunction  took  effect.  That  such 
damages  ought  regularly  to  be  computed 
by  the  clerk,  and  included  in  the  body  of 
the  execution:  for,  in  the  case  of  judgment 
on  a  penal  bond,  where  the  principal,  in- 
terest, costs  and  damages  will  exceed  the 
amount  of  the  penalty  for  which  the  execu- 
tion issues,  the  damages  must  of  necessity 
be  inserted  in  the  execution  itself,  since 
otherwise  the  plaintiff  must  either  lose  the 
excess,  or  be  driven  to  another  action  to 
recover  it.  That  it  was  competent  to  the 
plaintiff,  to  demand  that  the  execution  in 
this  case  be  quashed ;  but  as  he  did 
585  not  do  so,  *and  as  the  error  is  favour- 
able to  the  defendant  in  error,  the 
court  was  right  in  discharging  the  rule 
which  was  granted  on  his  motion.  That 
though  the  calculation  of  the  clerk  appended 
to  the  execution  is  palpably  erroneous,  yet 
that  that  calculation  was  an  unofficial  act, 
neither  binding  upon  the  sheriff  nor  form- 
ing any  rule  for  his  government;  and 
therefore,  it  was  not  necessary  for  the  court 
to  correct  its  errors.  Therefore,  that  so 
much  of  the  order  of  the  circuit  superiour 
court  as  discharged  the  rule  made  at 
Parks's  instance,  should  be  affirmed,  and 
as  to  all  other  matters  the  order  should 
be  reversed,  with  costs  to  the  plaintiff  in 
error.  

Qoare  v.  Beuhring. 

July,  1885,  Lewisbarsr. 

(Absent  Brooke  and  Cabb,  J.) 

Chancery  Court- Decree  for  5«le  of  Land— BqnltaMe 
Title.*— It  Is  a  fireneral  rule,  that  a  court  of  eqaity 
ouirht  not  to  decree  a  sale  of  an  equitable  title  in 


*The  principal  case  is  cited  and  approved  in  Rob- 
erts V.  Roberta,  13  Gratt  641.  See  Rossett  v.  Fisher. 
U  Oratt  492,  and  note. 
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land,  but  If  a  decree  for  sale  of  the  land  be  proper, 
sbonld  first  direct  tbe  leffal  title  to  be  perfected, 
and  tben  decree  a  sale  of  that 

Sometime  prior  to  the  21st  January  1808, 
John  Lane  sold  a  parcel  of  70  acres  of  land 
Ijing'  in  tiie  county  of  Logan,  then  part  of 
the  county  of  Giles,  to  Absalom  Stewart, 
for  300  dollars;  and  Stewart  paid  the 
purchase  money,  and  received  possession. 
On  the  2l8t  January  1808,  Stewart  sold 
the  land  to  Mark  Duncan,  for  300  dollars, 
of  which  Duncan,  paid  200  dollars,  and 
g^ve  Stewart  his  bond  for  100  dollars,  pay- 
able the  first  January  1810;  whereupon 
Stewart  gave  possession  to  Duncan,  and 
executed  a  bond  to  him,  with  condition  to 
convey  him  a  good  title  in  fee  on  or  before 
the  25th  December  1808.     In  December 

586  1812,  Stewart  obtained  ♦from  his 
vendor  Lane,  a  written  promise  to  con- 
vey the  title  whenever  he  should  be  re- 
quired ;  but  no  conveyance  of  the  title  was 
ever  made  by  Lane,  and  none  was  ever 
made  by  Stewart  to  his  vendee  Duncan. 
In  March  1810,  Duncan  sold  the  land  to 
Thomas  Christian,  gave  him  possession  of 
it,  and  assigned  to  him  Stewart's  bond  to 
convey  the  title;  and,  in  November  1823, 
Christian  sold  the  land  to  Joseph  Goare, 
and,  in  like  manner,  gave  him  possession, 
and  assigned  him  Stewart's  title  bond. 
Duncan's  bond  to  Stewart,  for  100  dollars 
of  the  purchase  money  payable  the  1st 
January  1810,  remained  still  unpaid ;  and 
of  this  Goare,  at  the  time  of  his  purchase 
of  the  land  from  Christian,  had  notice. 
And,  in  July  1824,  Stewart  assigned  Dun- 
can's bond  for  100  dollars,  and  all  his 
Stewart's  claim  upon  the  land,  to  Freder- 
ick Beuhring. 

Beuhring  filed  a  bill  in  chancery,  in  the 
county  court  of  Logan,  against  Goare, 
Duncan,  the  infant  heirs  of  Lane  'who  was 
now  dead,  and  Stewart  who  was  a  nonresi- 
dent,— stating  the  facts,  charging  that  Dun- 
can was  insolvent,  and  praying  that  the 
land  in  the  hands  of  Goare,  might  be  sub- 
jected to  the  payment  of  the  100  dollars 
with  interest,  due  from  Duncan  to  Stewart 
on  account  of  the  purchase  money  which 
Duncan  contracted  to  pay  for  the  land,  and 
assigned  by  Stewart  to  the  plaintiff.  The 
proceedings  in  the  county  court  were  irreg- 
ular ;  and  that  court  made  a  decree  for  the 
plaintiff  which  was  erroneous  in  its  details. 
The  defendant  appealed  to  the  superiour 
court  of  chancery  of  Greenbrier,  which 
reversed  the  decree,  and  retained  the  cause ; 
and  it  was  afterwards  transferred  to  the 
circuit  superiour  court  of  Logan,  where  it 
was  regularly  matured  for  hearing  as  to 
all  the  parties,  and  the  facts  of  the  case,  as 
above  stated,  were  clearly  proved. 

At  May  term  1833,  the  circuit  superiour 
court  decreed,  that,  unless  the  defendant 
Duncan  or  Goare  should  pay  to  a  commis- 
sioner   specially   appointed    by     the 

587  court  *to   receive    the   payment,    the 
debt  of  100  dollars  with  interest  from 

the  2l8t  January  1810,  the  land  should  be 
sold  by  a  commissioner  appointed  for  the 
purpose,  after  due  advertisement  &c.  on 
a  credit  of  six  and  twelve  months,  taking 
bonds  with  surety  for  the  purchase  money ; 
and  that  the  commissioner  should  report  his 


proceedings  under  this  decree,  in  order  to 
a  final  decree.  From  this  decree,  this 
court,  upon  the  petition  of  the  defendant 
Goare,  allowed  an  appeal. 

The  case  was  submitted  by  Smith  for  the 
appellant  and  Summers  for  the  appellee, 
without  argument. 

TUCKER,  P.,  delivered  the  opinion  of 
the  court — That  the  decree  was  erroneous  in 
this,  that  the  court  ought  to  have  directed 
a  conveyance  in  fee  simple  of  the  land  in 
the  proceedings  mentioned,  to  have  been 
executed  to  the  defendant  Goare  by  a  com- 
missioner, for  and  on  behalf  of  the  infant 
heirs  of  Lane,  with  special  warranty,  and 
for  and  on  behalf  of  the  absent  defendant 
Stewart,  with  like  warranty;  and  that  a 
sale  of  the  premises  should  not  have  been 
directed  before  the  execution  of  such  deed ; 
this  court  being  of  opinion,  that,  as  a  gen- 
eral rule,  the  sales  of  mere  equitable  titles, 
ought  not  to  be  decreed,  since  such  sales 
lead  to  sacrifices,  as  bidders  must  purchase 
in  a  state  of  doubt  and  uncertainty,  alto- 
gether unpropitious  to  a  fair  and  advan- 
tageous sale.  And  that,  therefore,  the 
decree  should  be  reversed  with  costs,  and 
the  cause  remanded  to  the  circuit  superiour 
court,  to  be  there  proceeded  in  according 
to  the  principles  above  declared. 

Decree  reversed,  and  cause  remanded  &c. 


588        *The  Commonwealth  v.  Hite. 

July,  1885,  Lewisbarff. 
(Absent  Bbookb  and  Cabb.  J.) 

Btcheat*— When  PoMeMion  YfU  In  SUte.— Inquisi- 
tion of  escbeat  for  want  of  belrs  of  person  last 
seized,  vests  possession  in  the  commonwealth  im- 
mediately, if  the  possession  be  vacant,  but  not 
otherwise:  for  if  any  have  adversary  possession 
of  the  escheated  land  at  the  time  of  the  office 
found,  entry  or  seizure  by  the  officers  of  the  com- 
monwealth Is  necessary  to  srlve  her  possession. 

5«n©— Same.— And  even  when  the  possession  is  va- 
cant at  the  time  of  the  office  found,  the  inquisition. 
In  order  to  have  the  effect  per  se  of  vestinsr  the 
possession  in  the  commonwealth,  must  be  duly 
returned  to  the  proper  courts,  accordinir  to  the 
statute  1  Rev.  Ck>de,  ch.  82,  f  2. 

InfomMtion  for  Intrusion -Nature  of  Action.— An  in- 
formation for  intraslon  on  lands  of  the  common- 
wealth is  of  the  nature  of  an  action  of  trespass, 
and  therefore  cannot  be  maintained  unless  the 
commonwealth  shall  have  acquired  the  posses- 
sion. 

5anie— Special  Verdict  Defective- Effect —Upon  an 
information  for  intrusion  on  land  of  the  common- 
wealth, defendant  sets  up  title  In  himself;  a  spe- 
cial verdlct,~defectlve  in  not  flndiuff.  that  the 
inqaisition  of  escheat  under  which  the  common- 
wealth claims,  was  duly  returned.  In  not  flndinr 
that  the  possession  was  vacant  at  the  time  of  the 
inquisition,  or  documents  by  which  the  fact  could 
be  ascertained,  and  in  not  findiufir  the  title  set  up 
by  the  defendant  with  certainty  and  precision,— 
HxiiD.  too  Imperfect  to  enable  the  court  to  give 
judgment  for  either  party:  and  therefore,  ver- 
dict set  aside  and  venire  de  novo  directed. 


♦See  monographic  note  on  "Escheat"  appended  to 
Sands  v.  Lvnham.  27  Gratt  291. 

See  also,  note  appended  to  the  principal  case  In  29 
Am.  Dec.  282.  The  principal  case  Is  cited  in  Sands 
V.  Lynham,  27  Oratt  288. 
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This  was  an  informatioa  filed,  in  October 
1828,  by  tiie  attorney  for  the  common- 
wealth, in  the  circuit  court  of  Cabell,  at 
the  instance  of  the  escheator  of  that 
county,  ag^ainst  Hite,  for  an  intrusion  on 
land  of  the  commonwealth. 

The  information   alleged,  that  Hite  had, 

unlawfully    and    forcibly,    intruded    on    a 

parcel  of  400  acres  of    land,    lying    in    the 

county    of  Cabell,  part   of   a  grant  to  John 

Sarage  and   others,   and  by  partition 

589  thereof  afterwards  designated  as  lot 
number  45,  which    had    escheated    to 

the  commonwealth  by  the  death  of  Matthew 
Jones,  who  died  seized  thereof,  intestate, 
and  without  heirs,  as  was  found  by  an  in- 
quisition of  escheat  in  1820,  returned  to  and 
hied  in  the  clerk's  offices  of  the  county  and 
circuit  courts  of  pabell ;  and  that  Hite  had 
unlawfull3'  and  forcibly  held  possession  of 
the  400  acres  of  land,  so  intruded  upon  by 
him,  from  the  22d  July  1818  till  the  filing 
of  the  information,  and  during  all  that 
time  kept  the  commonwealth  from  the  pos- 
session thereof,  and  still  continued  to  keep 
and  detain  the  same  from  the  common- 
wealth. Hite  pleaded  not  guilty;  and  it 
was  agreed,  that  he  might,  under  that 
plea,  give  in  evidence  and  rely  upon,  any 
and  all  matters  which  he  might  have  es- 
pecially pleaded  in  bar.  Upon  the  trial, 
the  jury  found  a  special  verdict  to  the 
following  effect — 

1.  That  a  grant  was  regularly  issued,  in 
1773,  to  John  Savage,  Matthew  Jones, 
David  German,  and  fifty-nine  others,  for 
28,627  acres  land,  lying  in  the  now  county 
of  Cabell,  whereof  the  400  acres  in  the  in- 
formation mentioned,  was  part. 

2.  That  in  1775,  some  of  the  grantees  and 
part  owners  met  on  the  land,  and  by  verbal 
agreement  proceeded  to  divide  a  portion 
thereof  among  themselves  and  other  part 
owners;  and  several  of  them  took  posses- 
sion, in  pursuance  of  that  division,  of  the 
lots  then  and  so  assigned  to  them,  and 
thenceforth  claimed  the  exclusive  property 
in  the  lots  so  assigned  to  them  respectively, 
and  have  ever  since  possessed  and  enjoyed 
the  same. 

3.  That  in  1809,  a  suit  was  brought  in 
the  superiour  court  of  chancery  of  Staunton, 
by  W.  Coleman  and  others,  part  owners 
of  the  grant,  against  D.  Morgan  and  others, 
also  part  owners  of  the  same,  claiming 
shares  of  the  lands  granted,  insisting  that 
the  partial  division  of  1775  was  unjust, 
and  praying  that  it  should  be  set  aside; 
which  suit  was  not  yet   finally   determined 

as  to  all  the  parties  thereto ;  but  that 

590  the  chancellor,  in  1817,  by  consent  *of 
all  the  parties  then  before  the  court, 

made  a  decree  appointing  commissioners 
to  divide  the  lands  in  Savage's  grant, 
having  respect,  as  far  as  practicable,  to  the 
division  of  1775;  to  estimate  the  difference 
between  the  values  of  the  several  lots,  in 
order  that  such  difference  might  be  equal- 
ized by  payments  in  money  by  the  owners 
of  the  more  valuable  to  the  owners  of  the 
less  valuable  lots;  to  estimate  also,  and 
report,  the  value  of  improvements  made  on 
the  said  lands;  and  to  report  who  had 
made,  or  who  had  purchased,  such  im- 
provements, and  were  then  the  owners 
thereof,  and  on  what  particular  lot   or  lots 


such  improvements  were,  in  order  that 
the  court  might  decree  compensation  for  the 
same,  when  it  should  be  satisfied  of  the 
right  of  the  owners  of  such  improvements 
to  have  compensation  therefor. 

4.  That  the  commissioners  appointed  by 
this  decree,  proceeded,  in  1817,  to  execute 
the  same,  and  made  a  report  to  the  court, 
shewing  a  division  of  the  whole  lands 
granted,  wherein  the  division  of  1775  was 
followed  as  far  as  it  was  made;  estimating 
the  sums  due  to  and  from  the  several  lots 
to  equalize  the  division;  and  estimating 
too,  the  value  of  improvements  made  on 
the  lands,  shewing  on  what  particular  lots 
they  were  made,  by  whom  made,  and  who 
were  the  purchasers  and  then  the  owners 
thereof. 

5.  That  the  chancellor  confirmed  this  re- 
port and  division ;  and  had  since  proceeded, 
from  time  to  time,  to  decree  to  those  who 
then  were,  or  had  since  made  themselves, 
parties  defendants  in  the  cause,  the  lots 
claimed  by  them  respectively,  upon  their 
producing  evidence  of  their  rights  to  par- 
ticular lots;  and  to  decree  payment  of  the 
equalization  money  to  such  of  the  parties 
to  whom  the  same  appeared  to  be  due. 

6.  That  Hite,  the  defendant  here,  entered 
himself  party  defendant  in  the  suit  in 
chancery,  and  put  in  an  answer,  in  order 
to   obtain  compensation    for  improvements 

made  on  part  of  the  land,  of  which 
591  he  had  been  *di vested  by  the  di- 
vision and  report  made  by  the  com- 
missioners under  the  decree  of  the  court ; 
in  which  answer,  he  shewed,  that  David 
German  was  one  of  the  original  grantees 
in  the  Savage  grant,  as  was  mentioned  in 
the  original  bill;  that  part  of  the  land  to 
which  those  claiming  under'German  were 
entitled,  was  ascertained  in  the  report  and 
survey  returned  by  the  commissioners,  by 
the  number  47 ;  that  German  conveyed  his 
rights  to  Isaac  Larue,  upon  whose  death 
his  son  became  entitled  to  the  same,  and 
conveyed  them  to  Eklward  M'Ginnis,  and 
he  sold  it  to  Mansah  Bostick,  as  appeared 
by  papers  filed  in  the  cause  to  prove 
Bostick's  claim,  that  Hite  purchased  of 
Bostick,  in  1813,  200  acres  of  the  land  held 
by  him  and  derived  from  German ;  that  on 
this  par<^el  of  200  acres  Bostick  made  valu- 
able permanent  improvements,  in  addition 
to  some  improvements,  which  were  on  the 
same  at  the  time  of  his  purchase,  and  for 
which  he  had  paid  a  valuable  considera- 
tion ;  that  Hite  had  paid  valuable  consider- 
ation for  the  improvements  on  the  land 
at  the  time  of  his  purchase  from  Bostick, 
and  had  himself  since  added  other  per- 
manent improvements;  that  these  200  acres 
of  land  had  been  thrown,  by  the  survey 
and  report  of  the  commissioner,  part  into 
lot  number  45,  and  part  into  lot  number  61, 
designated  in  that  report ;  and  that  the  im- 
provements belonging  to  Hite  on  lot  45  were 
of  the  value  of  112  dollars,  and  those  on  lot 
61  were  of  the  value  of  445  dollars,  as  ascer- 
tained by  the  commissioners.  Therefore, 
Hite  prayed  the  court  to  decree  to  him 
those  two  sums,  or  such  other  sums  as  he 
should  be  deemed  justly  entitled  to,  and 
that  his  whole  interests  should  be  secured 
and  protected  in  such  manner  as  the  conrt 
should  think  equitable. 
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7.  That  the  chancellor,  in  August  1821, 
decreed,  that  the  owner  of  lot  45,  as  laid 
off  by  the  commissioners,  should  pay  Hite 
112  dollars,  and  the  owner  of  lot  61  should 
pay    him   445  dollars  (those  sums  being  the 

value  of  the  improvements,  to  which 

592  Hite    was    entitled  from  *the  owners 
of   those  lots   respectively,  according 

to  the  report  of  the  commissioners)  in  cer- 
tain instalments  specified  in  the  decree ; 
and  in  default  of  such  payments,  that  the 
marshal  of  the  court,  after  advertisement 
Ac.  should  proceed,  in  pursuance  of  an 
ai^reemcnt  between  the  parties  of  the  8th 
October  1816,  to  sell  so  much  of  the  said 
lots  respectively,  as  would  be  sufficient  to 
pay  Hite  the  sums  with  which  they  were 
respectively  charged. 

8.  That  those  moneys  not  being  paid  to 
fiite,  the  marshal,  in  pursuance  of  the  de- 
cree of  August  1821,  proceeded,  in  Novem- 
ber 1823,  to  make  sale  of  the  lots  45  and 
61,  when  Hite  became  the  purchaser  of  both 
lots ;  and  the  marshal  having  reported  the 
sales  to  the  court,  the  chancellor,  in  Jan- 
uary 1829,  approved  and  confirmed  the  re- 
port, and  decreed  that  the  marshal  should 
make  a  conveyance  of  the  lots  in  fee  simple 
to  Hite,  and  cause  the  conveyance  to  be 
recorded  in  the  county  court  of  Cabell. 

9.  That  the  marshal,  accordingly,  made 
a  conveyance  of  the  lots  45  and  61  to  Hite, 
by  deed  dated  the  13th  May  1829,  and  duly 
recorded. 

10.  That  the  lots  45  and  61  contain  400 
acres  each ;  and  the  400  acres  contained  in 
the  lot  45,  is  the  same  400  acres  of  land 
mentioned  in  the  inquisition  of  escheat 
returned  in  this  cause. 

11.  That  the  defendant  Hite  claimed  the 
land,  when  he  first  entered,  under  a  pur- 
chase from  Mansah  Bostick,  who  claimed 
under  David  German,  one  of  the  grantees 
in  the  Savage  grant ;  but  that  the  lot  45 
was,  in  the  division  of  1775  before  men- 
tioned, assigned  to  Edmund  Taylor  assignee 
of  Matthew  Jones,  who  was  another  of 
the  grantees  in  the  Savage  grant;  that  in 
the  name  of  Matthew  Jones,  and  as  his  prop- 
erty, the  lot  45,  containing  400  acres  of  land, 
was  escheated  by  inquisition  of  escheat  in 
1820 — which  inquisition  was    found    in  haec 

verba,  and  it  stated,  that  Jones  died  on 

593  or  about  the *day  of *  intes- 
tate and    without    heirs,   and  that  he 

was  at  the  time  of  his  death  seized  and 
possessed  in  fee  simple  of  the  land  desig- 
nated in  the  Savage  grant  as  lot  45. 

12.  That  after  the  inquisition  taken  and 
returned,  the  escheator  of  Cabell  county,  in 
April  1829,  proceeded  to  sell  the  land  as  the 
law  directs,  and  one  Davis  became  the  pur- 
chaser thereof,  for  305  dollars;  but  Davis 
had  not  yet  paid  the  purchase  money  to  the 
commonwealth,  nor  had  he  or  any  other  per- 
son acquired  title  from  the  commonwealth 
since  the  escheat. 

13.  That  the  before  mentioned  division  of 
1775,  was  made  in  pursuance  of  a  verbal 
agreement  of  some,  though  not  all,  of  the 
part  owners  of  the  Savage  grant,  and  that 
division  was  not  of  record,  until  it  was  in- 
corporated into,  and  made  part  of,  the  report 


^Tta'ese  blanks  are  In  tbe  inquisition,  as  set  out  in 
tbe  special  verdict— Note  in  Oriffinal  Edition. 


of  the  commissioners  of  the  court  of  chan- 
cery of  1817 :  that  there  are  no  evidences  of 
assignment  or  transfer  from  Matthew  Jones 
to  Edmund  Taylor,  except  the  parol  division 
of  1775,  and  the  proceedings  in  the  suit  in 
chancery  above  mentioned,  of  which  the 
report  of  the  commissioners  of  1817  form  a 
part,  which  report  recognizes  Edmund  Tay- 
lor as  assignee  of  Matthew  Jones :  that  Tay- 
lor was  present  at  the  division  of  1775, 
claiming  to  be  assignee  of  Jones,  but  Jones 
was  not  present  at  it:  that  neither  Taylor, 
nor  any  one  claiming  under  him,  nor  Jones, 
took  any  possession  of  the  land  at  that  or 
any  time  since:  but  that  afterwards,  in 
1801,  one  Waggoner  came  to  Cabell,  claiming 
to  hold  Taylor's  right,  but  he  took  no  actual 
possession  of  the  lot  45,  the  same  being 
then  in  the  possession  of  squatters,  or  per- 
sons temporarily  settled  upon  it,  without 
any  claim  or  title  thereto. 
And  if  upon  the  whole  case,  the  law  was 
for  the  commonwealth,   then  the  jury 

594  found  the   defendant   guilty;  *but    if 
the   law    was  for  the  defendant,  they 

found  him  not  guilty. 

The  circuit  superiour  court  held,  that  the 
law  on  the  special  verdict  was  for  the  de- 
fendant, and  gave  him  judgment :  to  which 
this  court,  on  the  application  of  the  attor- 
ney general,  allowed  a  supersedeas. 

The  attorney  general,  for  the  common- 
wealth. 

Johnson  and  Smith,  for  the  defendant  in 
error. 

TUCKER,  P.  An  information  for  an  in- 
trusion is  a  method  of  redress  for  a  trespass 
committed  on  the  lands  of  the  common- 
wealth :  it  is  of  the  nature  of  an  action  of 
trespass  quare  clausum  fregit ;  and,  accord- 
ingly, it  never  could  be  maintained  by  the 
crown,  until  the  king  had  acquired  the  pos- 
session. The  manner  of  acquiring  such  pos- 
session, is  always  by  matter  of  record;  for 
it  is  a  well  established  maxim  of  the  english 
law,  that  the  king  can  neither  take  nor  part 
from  any  thing,  but  by  matter  of  record. 
Therefore,  for  the  purpose  of  affording  this 
authentic  evidence  of  his  rights,  where  they 
have  devolved  upon  him  by  matter  in  pais, 
as  by  dying  seized  without  heirs,  by  aliena- 
tion to  an  alien,  or  the  like,  inquests  of 
office  were  devised  by  the  law.  These  offices 
are  either  offices  of  entitling,  or  offices  of 
instruction,  the  former  of  which  have  refer- 
ence to  the  matter  of  escheat  for  want  of 
heirs.  Their  effect  is  to  vest  the  possession 
in  the  crown  by  the  office  only,  without 
seizure  on  the  part  of  the  king,  provided  the 
possession  be  vacant.  But  if  any  other  ex- 
cept him  in  whose  right  the  king  claims,  be 
in  possession  at  the  time  of  the  office  found, 
the  king  shall  not  be  in  actual  possession 
till  seizure.  3  Blacks.  Comm.  259-260;  5 
Bac.  Abr.  Prerogative  E.  7,  pp.  565,  575;  7 
Com.  Dig.  Prerogative,  D.  68,  72,  74,  pp. 
78,  81.  Mr.  justice  Story,  in  Fairfax  v. 
Hunter,  7  Cranch  621,  quoting  the  above 
authorities,  and  some   cases  from  the 

595  Year  books,  which  he   had  Moubtless 
an  opportunity  of  examining,  says — 

*^Even  after  office  found,  the  king  is  not 
adjudged  in  possession,  unless  the  posses- 
sion were  then  vacant ;  for  if  the  possession 
were  then  in  another,  the  king  must  enter 
or  seize  by  his  officer,  before  the  possession 
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in  deed  shall  be  adjudged  to  him."  From 
these  authorities,  it  is  clear,  on  the  one 
hand,  that  the  office  found  vested  the  pos- 
session in  the  crown,  where  the  possession 
was  vacant  at  the  time ;  but  that  if  the  pos- 
session was  not  vacant,  it  did  not  become 
so  vested,  and  of  course  the  information  for 
intrusion  could  not  be  maintained,  until 
there  had  been  an  entry  or  seizure  by  the 
officers  of  the  crown.  If  this  be  so,  it  is 
equally  clear,  that  it  must  be  a  good  defence 
to  the  information,  that  the  possession  was 
not  in  the  king  by  the  inquest  of  office,  by 
reason  of  the  adverse  possession  of  another 
at  the  time  it  was  found. 

But  though  the  office  found  vested  the 
possession  when  it  was  perfected  by  being 
duly  returned,  yet  until  it  was  so  perfected, 
I  conceive  it  had  no  such  effect.  For,  as 
we  have  already  seen,  the  crown  could  only 
take  by  matter  of  record,  and  inquests  of 
office  were  devised  for  the  purpose  of  afford- 
ing authentic  record  evidence  of  the  title  of 
the  crown.  But  the  inquisition  itself  is  no 
record.  It  is  an  indenture  between  the 
escheator  and  the  jury,  found  either  ex 
officio  or  by  the  command  of  a  writ  directed 
to  the  officer,  3  Blacks.  Comm.  258,  and 
which  he  is  to  return  either  into  the  chan- 
cery or  the  exchequer,  5  Bac.  Abr.  575,  in 
note,  or  into  the  king's  bench  when  the 
record  of  conviction  and  seizure  was  there. 
Before  such  return,  no  grant  or  letters 
patent  could  be  issued  by  the  crown,  but  all 
such  grants  before  return  were  void.  3 
Blacks.  Comm.  259.  But  when  returned, 
then  and  not  till  then,  the  inquisitions  be- 
came records;  then  and  not  till  then,  the 
title  of  the  crown  was  complete,  and  it  be- 
came invested  with  the  possession, 
5%  provided  the  possession  was  not  *ad- 
versary  in  another.  And  there  was 
great  reason  for  requiring  such  a  return  of 
the  inquisition.  Its  operation  being  to 
seize  the  lands  into  the  hands  of  the  crown, 
by  a  proceeding  entirely  ex  parte,  it  was 
I>roper  so  to  provide,  that  any  person  inter- 
ested might  contest  it.  It  was  therefore 
required  that  the  inquisition  should  be  re- 
turned to  a  court  of  record,  where  it  might 
be  contested  by  traverse,  or  monstrans  de 
droit,  or  petition  of  right,  according  to  the 
nature  of  the  case.  By  the  traverse,  the 
traverser  denied  the  facts  found  by  the  in- 
quisition ;  by  the  monstrans,  he  relied  on 
those  facts  themselves,  as  shewing  his  title ; 
and  by  the  petition  of  right,  he  disclosed 
new  facts  not  found  by  the  office.  3  Blacks. 
Comm.  260.  But  how  could  this  be  done, 
if  the  inquisition  were  kept  in  the  pocket  of 
the  escheator,  instead  of  being  returned  to 
a  court,  there  to  have  the  force  of  a  record, 
affording  notice  to  all  the  world  of  the  title 
of  the  crown,  and  an  opportunity  to  all  per- 
sons interested,  of  asserting  their  claims  to 
the  property,  so  seized  into  its  hands^  Lfit- 
tle  foundation,  indeed,  would  there  be  for 
the  commentator's  boast,  that  *4t  is  a  part 
of  the  liberties  of  England,  and  greatly 
for  the  safety  of  the  subject,  that  the  king 
may  not  enter  upon  or  seize  any  man's  pos- 
sessions upon  bare  surmises,  without  the 
intervention  of  a  jury,"  if  such  an  ex  parte 
finding  were  to  vest  the  title  in  the  crown, 
without  affording  those  interested  an  oppor- 
tunity of  contesting   it,    by   having    it   re- 


turned into  some  court  of  justice.  When 
so  returned,  and  thereby  perfected,  the  title 
of  the  crown  doubtless  related  back  to  the 
finding,  as  in  the  case  of  a  grant;  Knight's 
case,  5  Co.  56b,  but  until  returned,  I  cannot 
but  think  the  title  was  defective,  and  the 
possession    did    not    vest.*^      It   is  scarcely 

necessary  to  say,  that  the  provisions- 
597      *of  our  law,  like  the  law  of  England, 

require  the  return  of  the  inquisition 
into  the  courts  of  record.  By  our  statute, 
one  part  is  to  be  returned  into  the  office  of 
the  county  court  there  to  be  recorded,  and 
the  other  part  is  to  be  returned  into  the  cir- 
cuit court,  within  a  month  after  the  inquest 
taken.  1  Rev.  Code,  ch.  82,  {  2,  8,  pp.  295,  6. 
In  this  6ase,  the  information  distinctly 
sets  out,  that  the  inquisition  was  returned 
to  and  filed  in  the  clerk's  offices  of  the 
county  and  circuit  courts  of  Cabell ;  but  that 
fact  is  not  found  by  the  jury,  in  the  special 
verdict,  though  they  have  found  and  set 
forth  the  inquisition  itself  in  haec  verba. 
It  is  clear,  therefore,  on  this  ground,  that 
judgment  cannot  be  given  for  the  common- 
wealth upon  this  special  verdict. 

Then,  as  to  the  matter  of  defence.  The 
defendant  pleaded  not  guilty,  but  it  was- 
agreed  that  he  might  give  any  other  matter 
in  evidence,  which  he  might  have  pleaded 
specially.  Now,  he  might  have  specially 
pleaded  his  own  possession  at  the  date  of 
the  inquisition  found ;  for  if  he  was  then 
in  possession,  he  was  not  liable  to  be  pro- 
ceeded against  as  an  intruder.  7  Com.  Dig. 
Prerogative,  D.  68,  p.  78.  Accordingly,  he 
adduced  evidence  designed,  I  presume,  ta 
shew  his  possession  in  avoidance  of  the 
possession  of  the  commonwealth.  But  in 
this  he  failed ;  for  though  he  shewed  a  pos- 
session, it  was  a  possession  without  pre- 
tence of  title.  In  another  respect  also,  the 
verdict  is  too  uncertain  to  enable  us  to  give 
judgment.     Judgment  cannot   be  given  for 

the  commonwealth  on  the  findings  of 
596      the    special  ^verdict,    because    if   the 

grantees  in  the  Savage  grant  were 
joint  tenants,  and  the  grantee  Matthew 
Jones  died  before  the  1st  January  1787,  when 
the  statute  abolishing  the  jus  accrescendi 
among  joint  tenants  (1  Rev.  Code,  ch.  96) » 
took  effect,  Jones's  right  survived  to  his 
co-joint- ten  ants;  and  in  that  case  there  was 
an  adverse  possession  in  them,  and  perhaps 
in  Hite,  as  tenant  in  common  with  them, 
which  prevented  the  possession  from  vesting 
by  the  operation  of  the  inquisition  found 
itself,  without  an  entry  or  seizure  by  the 
officers  of  the  commonwealth.  But  the 
Savage  grant  not  being  found,  this  matter 
is  left  in  uncertainty.  Here,  then,  are  two 
essential  defects  in  the  special  verdict,  ren- 
dering it  impossible  for  this  court  to  know 
for  which    party  to  give  judgment.     If  the 


•Note  by  tlie  president  In  Alton  Wood's  case.  I 
Ck>.  42b.  tbree  Jastices  beld,  tbat  an  office  of  Instruc- 
tion was  safflcient  to  entitle  tbe  kinff.  tboufirb  it  was 
never  returned,  on  the  autborlty  of  tbe  book  of 
assizes,  where  it  appeared,  tbat  *'upon  examination 
of  tbe  escheator.  if  it  appeared  that  he  bad  seized 
tbe  lands  into  tbe  kinfir's  bands,  altbonffb  tbe  office 
by  virtue  whereof  he  seized  it,  was  never  returned, 
it  is  sufficient  enoufirb.'*  I  am  not  certain,  whether 
we  may  not  infer  from  this  authority,  tbat  but  for 
tbe  actual  seizure,  the  office  would  not  have  sufficed 
without  a  return?  or  whether  we  are  to  consider  it 
as  an  authority  against  tbe  proposition,  I  have  en- 
deavoured to  sustain.  I  am  inclined  to  adopt  tbe 
first  inference.— Note  in  Original  Edition. 
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anqnisition  was  duly  returned,  if  there  was 
a  tenancy  in  common  instead  of  a  join- 
tenancy  in  the  grantees  in  the  Savage 
^ant,  or  if  there  was  a  jointenancy,  and 
Jones  survived  to  a  period  subsequent  to  the 
statute  which  abolished  the  jus  accrescendi, 
I  should  incline  to  think  the  commonwealth 
entitled  to  judgment;  for  I  do  not  think 
Hite  ever  had  such  possession  of  Jones's 
lot,  as  to  entitle  him  to  hold  it  against  the 
commonwealth,  or  Jones's  heirs,  if  such 
should  hereafter  appear.  If  I  rightly  un- 
derstand his  title,  he  claims  200  acres,  and 
only  200  acres,  under  German,  who  was  en- 
titled to  lot  47,  according  to  the  division  of 
1775,  which  covered  what  is,  or  a  part  of 
what  is,  now  lots  45  and  61.  Although, 
therefore,  in  point  of  fact,  he  was  in  pos- 
session of  lot  47,  yet  he  claimed  the  land 
under  German,  not  under  Jones;  and  when 
by  the  new  arrangement  or  division,  lot  47 
was  removed  to  another  part  of  the  Savage 
grant,  and  what  had  been  lot  47  was  turned 
into  lots  45  and  61,  Kite's  rights  under  Ger- 
man were  instantly  transferred  according  to 
the  new  allotment,  and  what  had  been  lot 
47  became  the  lot  of  Jones  or  those  claiming 
his  rights,  subject,  it  is  true,  to  any  just 
claim  for  improvements.  Hite,  there- 
599  fore,  had  neither  title,  nor  ^possession 
with  claim  of  title,  to  lot  45,  after  the 
new  arrangement,  and  at  the  date  of  the 
inquest  of  escheat.  He  had  at  most,  only 
an  incumbrance,  which  he  afterwards  en- 
forced by  an  ex  parte,  and  therefore  irregu- 
lar, proceeding;  and  even  this  was  not 
perfected  until  the  sale  of  the  marshal  to  him 
in  November  1823,  at  the  earliest;  which 
was  three  years  after  the  inquest  found. 
Upon  the  whole,  I  am  of  opinion,  that  the 
judgment  must  be  reversed,  the  verdict  set 
aside,  and  the  cause  sent  back  to  the  circuit 
superiour  court  for  a  venire  de  novo. 

CABELI^  and  BROCKENBROUGH,  J., 
concurred. 

Judgment  entered  by  this  court— That  the 
special  verdict  found  in  this  cause,  is  de- 
fective and  imperfect  in  the  following  re- 
spects, 1.  in  not  finding,  that  the  inquisition 
of  escheat  ever  was  duly  returned  according 
to  law;  2.  in  not  finding  the  grant  to  Sav- 
age and  others,  so  as  to  enable  the  court  to 
determine,  whether  the  grantees  held  as 
joint  tenants   or   as   tenants   in    common ; 

3.  in  not  finding,  whether  Jones  died  before 
or  after  the  1st  January  1787,  so  as  to  en- 
able the  court  to  determine,  whether  his 
title  (if  he  originally  held  as  joint  tenant 
with  the  other  grantees)  survived  to  them, 
or    escheated    to    the  commonwealth;    and 

4.  in  not  finding  the  title  of  Hite  with  suffi- 
cient precision :  and  that  the  verdict  is  too 
imperfect  to  enable  the  court  to  give  judg- 
ment thereon,  according  to  the  truth  and 
right  of  the  case :  and  that  the  judgment  of 
the  circuit  superiour  court  is  erroneous. 
Therefore,  judgment  reversed,  verdict  set 
aside,  cause  remanded,  and  venire  de  novo 
directed. 


600 


*Ray  V.  Clemens. 

July,  1886,  Lewlsbarfir. 
(Absent  Bbooks  and  Cabb.  J.) 
xkg  Bond*— Evidence  to  Prove  That  Plaintiff 


«See  monographic  note  on  "Statntory  Bonds**  ap- 
pended to  Goolaby  v.  tftrottaer,  21  Gratt.  107. 


Is  Daninlfied--AdiBlsalbUity— Case  at  Bar.-~T.  R.  exe- 
cutes a  bond  to  C.  survlylnfir  partner  of  C.  &  R. 
conditioned  that  R.  shall  pay  the  debte  of  C.  &  R. 
so  that  C.  shall  be  saved  harmless  in  all  the  trans- 
actions of  the  partnership :  A.  &  Co.  bring-  a  suit 
against  C.  the  survlvinir  partner  of  C.  &  R.  for  a 
debt  of  the  partnership,  which  is  submitted  to 
arbitration,  and  an  award  is  made  against  C.  upon 
an  examination  of  the  parties  themselves:  in  an 
action  byC.  against  T.  R.  on  the  indemnifyinsr 
bond.  Held,  the  record  of  A.  &  Co.*s  suit  against  C. 
is  admissible  evidence  to  shew  that  C.  was  damni- 
fied by  reason  of  the  transactions  of  the  partner- 
ship of  C.  &  R.  thougrh  it  is  not  evidence  that  C.  & 
R.  were  justly  indebted  to  A.  &  Ck>. 
Verdict— Responsiveness— Immaterial  Issue. t— Several 
issues  made  up  on  several  pleas  of  defendant,  one 
of  which  is  faulty  and  immaterial,  verdict  for 
plaintiff  on  the  material  issues,  but  silent  as  to 
the  immaterial  issue;  and  judsrment  for  plaintiff: 
on  error  to  the  judgment,  verdict  held  srood, 
thougrh  there  is  no  finding:  on  the  immaterial  issue. 

Supersedeas  to  a  judgment  of  the  circuit 
superiour  court  of  Ohio,  in  an  action  of 
debt  on  a  bond  with  collateral  condition, 
brought  by  Clemens  against  Ray.} 

Johnson,  for  the  plaintiff  in  error. 

Jacob,  for  the  defendant. 

TUCKER,  P.,  delivered  the  opinion  of 
the  court.  The  first  question  in  this  case, 
arises  on  the  bill  of  exceptions  to  the  opin- 
ion of  the  court,  admitting,  as  evidence  to 
go  to  the  jury,  the  record  of  the  proceedings 
in  the  case  of  Atkinson  Sl  Co.  against 
Clemens,  surviving  partner  of  the  former 
firm  of  Clemens  &  Ray.  In  order  to 
601  determine  *the  admissibility  of  this 
record,  we  must  look  to  the  character 
of  the  bond  on  which  the  suit  is  brought. 
It  is  a  bond  executed  by  Thomas  Ray  to 
Clemens,  for  his  indemnification  against 
the  creditors  of  the  firm  of  Clemens 
Sl  Ray,  which  Joseph  Ray,  the  deceased 
partner,  had  bound  himself  to  discharge. 
By  it  the  defendant,  Thomas  Ray,  bound 
himself  to  pay  off  and  discharge  the  debts 
**so  that  the  said  Clemens  be  saved  harm- 
less in  all  the  transactions  of  the  said 
firm."  Whatever,  ^therefore,  goes  to  shew, 
that  he  was  not  saved  harmlesb,  whatever 
proves  that  he  was  damnified  by .  reason  of 
**the  transactions  of  the  said  firm,"  is 
proper  evidence  to  establish  a  breach  of  the 
condition,  and  to  prove  the  plaintiff's  right 
of  action.  Now,  it  is  to  be  observed,  that 
the  exception  is  to  the  admissibility,  not  to 
the  sufiQciency,  of  the  evidence ;  and,  there- 
fore, if,  on  any  ground  or  for  any  purpose, 
the  evidence  was  admissible,  there  is  no 
error  in  the  opinion  of  the  court  permitting 
it  to  go  to  the  jury.     If  so,   then    it   would 


tVerdlct— Responsiveness.— In  support  of  the  gen- 
eral rule  that  a  verdict  must  respond  to  all  the 
issues  joined,  see  Brown  v.  Hendersons.  4  Munf.  492; 
Boatrifirht  v.  Mesrgs,  4  Munf.  146:  Qarland  v.  Buffff,  1 
Hen.  &  M.  374:  Hite  v.  Wilson.  2  Hen.  &  M.  268.  See 
also,  foot-note  to  Mackey  v.  Fuqua,  8  Call  1».  The 
principal  case  is  cited  in  Douglass  v.  Fag-g-,  8  Leiffh 
606:  Draper  v.  Gorman,  8  Leiffh  654. 

$The  reporter,  not  having  access  to  the  records,  is 
unable  to  state  the  particulars  of  this  case,  or  of  the 
case  of  Collins  and  others  v.  Jones,  ante,  p.  5S0.  The 
opinions  of  the  court,  however,  in  both  of  them, 
contain  sufficient  information  of  the  facts,  to  make 
the  points  of  law  decided  quite  intelligrible.— Note  in 
Oriflrlnal  Edition. 
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seem  very  clear,  that  the  record  is  admissi- 
ble to  prove  the  fact,  that  the  plaintiff  had 
been  vexed  and  damnified  by  action,  on  ac- 
count of  the  transactions  of  the  firm,  and 
that,  therefore,  the  defendant  had  not  saved 
him  harmless.  The  effect  of  this  evidence 
might  be  avoided,  indeed,  by  shewing  that 
the  judgment  was  obtained  per  fraudem ;  but 
the  fact  that  the  party  was  sued  and  judg- 
ment recovered  against  him,  was  one  link 
in  the  chain  of  facts,  to  shew  that  the 
plaintiff  was  damnified.  Murrell  v.  John- 
son's adm*r,  1  Hen.  A  Munf.  450,  and  the 
authorities  cited  by  Tucker,  J.  It  was  not 
of  itself  indeed  sufficient  to  maintain  the 
action ;  for  it  was  still  incumbent  on  the 
plaintiff  to  prove,  that  the  firm  of  Clemens 
&  Ray  was  in  fact  indebted  to  Atkinson  & 
Co.  But  it  was  a  necessary  fact  to  be 
proved,  in  order  to  entitle  the  plaintiff  to 
recover.  For  the  condition  is  to  pay  the 
debts  **so  as  to  save  the  plaintiff  ha«'m- 
less.*'      The      essence      of     the    contract 

was  the  indemnity,  not  the  payment 
602      *of  the  debts ;  for  if  the   debts    never 

had  been  paid,  yet  if  Clemens  never 
was  sued  or  compelled  to  pay,  nor  was 
otherwise  damnified,  he  had  no  cause  of 
action.  It  was  not  enough,  then,  to  shew, 
that  there  was  a  debt  which  was  left  un- 
paid, but  it  was  necessary  to  shew  also, 
that,  by  reason  of  it,  Clemens  was  injured. 
This  was  proved  by  shewing,  that  he  was 
sued,  and  that  judgment  was  rendered 
against  him ;  and  that  thereby,  he  was,  in 
the  language  of  his  declaration,  forced  and 
obliged  to  pay  the  debt.  Whether  it  was  a 
just  debt  or  not,  was  to  be  established  by 
evidence  independent  of  that  record. 

It  was  contended,  however,  that  the  rec- 
ord is  not  evidence,  because  there  was  a 
submission  to  arbitration  in  the  case,  and 
an  award  made  upon  the  mutual  examina- 
tion of  the  parties  themselves.  This  would, 
indeed,  be  a  grave  objection,  if  the  record 
had  been  admitted  to  be  evidence  of  the  ex- 
istence of  the  debt.  It  may  well  be  ques- 
tioned, whether  in  that  aspect,  it  would 
have  been  even  prima  facie  evidence  of  the 
justice  of  the  demand  of  Atkinson  A  Co. 
though  there  had  been  a  trial  in  the  regular 
course  of  law,  and  a  verdict  by  a  jury  there- 
upon. For  the  defendant  was  no  party  to 
that  suit,  nor  was  he  a  privy;  and  he  was 
in  nowise  bound  to  subject  himself  to  the 
decision  of  any  suit  between  the  creditors 
of  Clemens  A  Ray  and  Clemens.  The  case 
is,  herein,  unlike  that  of  Buford  v.  Buford, 
4  Munf.  241,  for  there  the  plaintiff  had  been 
surety  for  the  defendant,  and  had  been 
sued  as  surety,  and  judgment  recovered 
against  him,  and  the  debt  paid:  the  fact  of 
the  recovery  was  all  that  was  necessary  to 
be  shewn,  after  proof  that  the  plaintiff  had 
executed  bond  together  with  the  defendant 


as  his  surety:  the  justice  of  the  demand 
could  not  be  controverted  by  the  latter,  be- 
cause, whether  just  or  unjust,  he  was  liable 
to  refund  to  his  surety,  who  had  been  com- 
pelled to  pay.  But  in  this  case,  the  justice 
of    the    demand    is    essential    to    be 

603  proved,  in  order  to  charge  *the  de- 
fendant; for  he  has  only  bound  him- 
self to  pay  the  debts  of  the  firm,  and  is  not 
bound  to  indemnify  Clemens  any  farther 
than  by  payment  otthem.  Nor  is  this  case 
entirely  like  that  of  the  creditors  of  an  es- 
tate and  the  executors ;  for  the  executors 
being  trustees  for  the  creditors,  and  others 
interested,  there  is  a  privity  between  them ; 
and,  therefore,  where  an  executor  pleads 
plene  administravit,  except  enough  to  sat- 
isfy an  outstanding  judgment,  the  creditor 
plaintiff  cannot  reply  that  the  debt  was  not 
a  just  debt,  for  the  judgment  is  prima  facie 
evidence  of  its  justice;  but  he  must  reply 
judgment  per  fraudem,  and  unless  he  can 
shew  that  the  judgment  was  obtained  by 
collusion  and  fraud,  and  that  the  debt  was 
not  a  just  one,  he  will  be  barred.  See  Wil- 
liams's Law  of  Ex'ors,  1204-6-7. 

From  this  view  of  the  matter,  it  is  obvi- 
ous, that  the  manner  in  which  this  judg- 
ment was  obtained,  is  «jnimportant  in 
reference  to  the  only  point  for  which  it  is 
at  all  admissible.  As  it  was  not  evidence 
of  the  fact  of  the  indebtedness  of  Clemens 
A  Ray,  but  merely  of  the  fact  that  the 
plaintiff  was  sued  on  account  of  the  trans- 
actions of  the  partnership,  and  so  damnified, 
it  is  entirely  immaterial,  how  the  parties 
proceeded  to  ascertain  the  justice  or  the  ex- 
tent of  the  demand. 

It  follows  from  what  has  been  said,  that 
the  defendant  was  liable  to  the  costs  of  the 
suit  of  Atkinson  A  Co.  against  Clemens; 
for  he  was  bound  to  protect  the  plaintiff 
from  suit  for  any  just  demand,  and  the  jury 
having  found  for  the  plaintiff,  we  are  bound 
to  presume  the  justice  of  the  debt  was 
proved  by  proper  evidence.  It  may  not  be 
amiss  to  add,  that  the  right  to  demand  these 
costs,  furnished  of  itself,  a  sufficient  ground 
for  introducing  the  record. 

As  to   the   verdict,  I    think   the  cases  of 

Mackey  v.  Fuqua,  3  Call  19,    and  Boatright 

V.  Meggs,  4  Munf.  145,    sufficiently  sustain 

it.     This  case   is    stronger   than  those ;  for 

the    second  plea    here    is    not   a  good 

604  one,  since  it  only  *an8wer8  to  part  of 
the  breaches   assigned,  and  the   issue 

upon  it  being  immaterial,  the  omission  of 
the  jury  to  find  upon  it,  would  not  have 
been  fatal.  If  any  thing  not  material  is 
put  in  issue  on  the  defendant's  plea,  a  ver- 
dict for  the  plaintiff  is  good,  though  it  be 
silent  as  to  that  immaterial  issue.  7  Bac. 
Abr.  Verdict,  K.  16,  17. 
Judgment  affirmed. 
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•DECEMBER  TERM  1835. 

JUDGES  PRESENT. 


Smith, 

Leigh, 

Saunders, 

Brown, 

Parker, 

Fry, 

Upshur, 
Field, 

Clopton, 
Baker, 

May, 

Christian, 

Scott. 

Commonwealth  v.  Ned  of  Campbell. 
Commonwealth  v.  Isaac  of  Cowling. 

December.  1835. 
Bnandpated  Slaves— Right  to  Remain  in 

wealth— Construction  of  Statute.— Slaves  emanci- 
pated by  will  prior  to  the  passlnsr  of  tbe  statute  of 
1805-^  cb.  68,  S  10,  tbonsrb  tbeir  rigrbt  to  freedom 
under  tbe  will  did  not  accrue  till  after  tbat  statute 
took  effect,  are  not  witbin  tbe  provisions  of  tbe 
statute,  and  may  lawfully  remain  in  tbe  common- 
wealtb. 

608  *Ca8es  adjourned  from  the  circuit 
superiour  court  of  Nansemood.  Two 
informations  were  filed  by  the  attorney  for 
the  commonwealth,  on  presentments  of  the 
l^rrand  jury  made  at  October  term,  1833  ;  one 
against  Ned  of  Campbell,  and  the  other 
against  Isaac  of  Cowling,  charging,  that 
they  were  free  negroes  emancipated  since 
the  1st  May  1806,  and  that  they  had  remained, 
more  then  twelve  months  from  the  time  their 
respective  rights  to  freedom  accrued,  and  yet 
remained,  in  the  commonwealth,  contrary  to 
the  statute  in  such  case  made  and  provided.* 
The  defendants  appeared  and  pleaded  not 
guilty.  Whereupon,  the  facts  were  agreed 
in  each  of  the  cases. 

1.  The  defendant  Ned  of  Campbell  was 
emancipated  by  the  will  of  Thomas  Campbell 
deceased,  which  was  duly  proved  and  re- 
corded in  1798.  That  testator,  after  emanci- 
pating one  slave  presently,  directed  **that 
all  the  rest  of  his  black  people  should  serve 
till  his  youngest  child  should  be  of  the  age 
of  twenty-one  years,  for  the  use  of  raising 
his  children  and  young  negroes  ;  and  after 
his  youngest  child  should  be  of  age,  his 
will  was.  that  all  his  negroes  should  have 
their  freedom  and  liberty.'*  The  defendant 
Ned  was  born  after  the  testator's  death  and 
before  his  youngest  child  attained  to  full 
age,  which  happened  sometime  before  the 
1st  January  182i5 ;  ever  since  which  time, 
Ned  had  resided  in  the  commonwealth  and  in 
the  county  of  Nansemond,  without    obtain- 


•Tbc  statute  of  1806-6.  cb.  88,  S  10,  wbicb.  by  a  pro- 
vision in  tbe  statute,  took  effect  on  tbe  Ist  May  1806. 
See  1  Rev.  Code,  cb.  Ill,  S  61,  p.  486.— Note  in  Orisrinal 
Edition. 


ing  permission  of  court  to  remain  in  the 
county  and  state.  He  was  registered  as  a 
free  negro  and  received  a  copy  of  his  regis- 
ter, in  November  1831. 

2.  The  defendant   Isaac  of  Cowling  was 

emancipated  by  the  will  of  Josiah  Cowling, 

deceased,  which  was  duly  proved  and  recorded 

in  1800 ;  whereby  the   testator  lent  his  son 

Thomas  the  use  of  certain  slaves  till 

609  ^certain  specified  periods,  and  among 
others,  he  lent  him  the  use  of  a  woman 

slave  named  Dolly,  till  the  1st  January  1813 ; 
"at  which  periods,"  the  will  directed, 
*'  that  the  said  slaves  should  go  and  be 
free,  in  the  same  manner  as  though  they 
were  bom  so ;"  and  after  similar  bequests 
lending  other  slaves,  male  and  female,  to 
his  other  children,  he  bequeathed,  "  that  all 
the  children  that  should  thereafter  descend 
from  the  aforesaid  female  slaves,  and  their 
increase  after  increase  forever,  should  be 
held  by  the  persons  entitled  to  their  mothers, 
until  the  time  that  they  should  severally 
arrive  at  the  age  of  twenty-seven  years,  and 
then  be  free."  The  defendant  Isaac  was  a 
descendant  of  the  woman  Dolly,  and  at- 
tained to  the  age  of  twenty-seven  years  on 
the  Ist  January  1827,  ever  since  which  time 
he  had  resided  in  Nansemond,  without  ob- 
taining permission  of  court  to  remain  in  the 
county  and  state.  He  was  registered  as  a 
free  negro,  and  received  a  copy  of  his  regis- 
ter in  January  1829. 

The  court,  with  the  consent  of  the  defend- 
ants respectively,  adjourned  to  this  court  **  all 
questions  arising  on  the  records,"  together 
with  some  particular  questions,  which  it  is 
unnecessary  to  mention,  as  the  court  did  not 
deem  it  necessary  to  decide  them. 

MAY,  J. ,  delivered  the  opinion  of  the  court. 
Various  questions  are  adjourned  to  this  court, 
which  it  is  deemed  unnecessary  to  decide, 
because  this  court  is  of  opinion,  that,  on  the 
merits  of  the  cases,  judgments  should  be  ren- 
dered for  the  defendants  respectively.  The 
statute  of  1805-6  provides  that  **  if  any  slave 
hereafter  emancipated,  shall  remain  in  the 
state  more  than  twelve  months  after  his  right 
to  freedom  shall  have  accrued,  he  shall  forfeit 
all  such  right."  &c.  It  seems  obvious  from 
this  phraseology,  that  the  legislature  dis- 
tinctly contemplated,  that  the  act  of  emanci- 
pation, and  the  event  upon  which  the  right 
to  freedom  was  to  accrue,  might  occur 

610  at  diflFerent  *periods.     When  it  spoke 
of  slaves  "hereafter  emancipated,"  it 

cannot  be  supposed  to  have  intended  to  in- 
clude those  whose  emancipation  had  been 
previously  granted  by  deceased  persons, 
according  to  existing  laws,  although  the 
right  to  freedom  might  not  yet  have  actually 
accrued.     In  1798  and  1800,  when  the  wills  of 
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Thomas  Campbell  and  Josiah  Cowling  took 
effect,  there  was  no  restriction  whatever  on 
the  right  of  those  testators  to  emancipate 
their  slaves:  and  when  in  1805-6,  the  first 
statutory  provision  on  this  subject  was 
enacted,  the  legislature,  so  far  from  indicat- 
ing an  intention  to  give  it  a  retrospective 
operation,  directed,  that  it  should  take  effect 
only  from  the  1st  day  of  May  following.  We 
should  be  unwilling  to  construe  a  penal  law, 
so  as  to  give  it  any  retrospective  operation 
whatsoever,  unless  its  terms  were  so  explicit, 
as  to  leave  no  doubt  of  the  legislative  will. 
Here,  we  feel  confident  there  was  no  such 
intention.  Considering,  then,  that  Ned  was 
emancipated  by  the  will  of  Campbell  in  1798, 
and  Isaac,  by  the  will  of  Cowling  in  1800, 
before  the  passing  of  the  statute  of  1805-6, 
although  their  right  to  freedom  accrued  sub- 
sequently, we  are  all  of  opinion,  that  the 
defendants  may  lawfully  remain  in  the  state ; 
and,  therefore,  that  judgment  should  be 
entered  in  each  case,  for  the  defendant. 


611        *Kincanon  v.  Commonwealth. 

December,  1885. 

BUI  of  Exceptions— AdnUsion  of  Bvidenco*— Case  at 

Bar— Upon  objection  made  to  the  admissibility  of 
testimony,  the  judce  holds  it  admissible,  for  two 
distinct  reasons,  wbicta  be  states;  and  exception  is 
taken  to  ttae  admission  of  the  testimony,  wtaerein 
the  opinion  of  the  judce.  and  his  reasons  for  it, 
are  both  stated:  the  conrt,  not  considerinsr  the 
second  reason  assigned  by  the  judsre  as  haylnff 
been  an  instruction  to  the  jury,  or  as  excepted  to, 
and  holdinff  that  the  evidence  was.  for  the  first 
reason  assigned  by  the  judce,  properly  admitted, 
affirmed  the  judgment. 

£/rror  to  a  judgment  of  the  circuit  supe- 
rior court  of  Smyth.  At  September  term 
1834,  the  grand  jury  made  a  presentment 
against  Kincanon  *'for  unlawful  gaming 
by  playing  at  cards  at  the  tavern  of  Samuel 
Hooser,  within  six  months  last  past,  in 
the  county  of  Smyth  and  within  the  juris- 
diction of  the  court,  upon  the  information 
of  Alfred  Atkins."  The  defendant  pleaded 
not  guilty.  At  the  trial,  the  defendant 
filed  exceptions  to  an  opinion  of  the  court ; 
by  which  it  appeared — 

That  Atkins,  the  informer,  called  as  a 
witness  for  the  commonwealth,  testified, 
that  the  witness  and  Johnston  played  a 
game  at  cards  (all  fours  or  seven  up)  at 
Hooser 's  tavern  at  Smyth  courthouse,  in 
June  or  July  1834, — the  witness  thought  on 
the  11th  July,  for  reasons  which  he  stated  ; 
that  at  the  same  time  the  witness  played 
with  Johnston,  the  defendant  played  cards 
with  others,  at  another  table,  at  the  same 
place ;  that  there  was  a  quarrel  between 
the  persons  playing  at  the  other  table, 
which  broke  up  the  game ;  that  the  witness 
himself  had  played  with  Johnston  at  the 
same  place,  at  another  time,  but  whether 
that  was  within  twelve  months  before  this 
presentment  found  against  the  defendant, 
he  did  not  remember.  Johnston  was  then 
called  as  a  witness  for  the  commonwealth, 
and  testified,  that  at  the  time  he  and  Atkins 


•See  monographic  note  on  "Bills  of  Exception**  ap- 
pended to  Stoneman  v.  Com.,  26  Gratt.  887. 


played  at   Hooser's  tavern,  he  saw  the  de- 
fendant  playing  at  cards  with    others,  in 
the   same  room,   at    another   table,    where 
there  was  a  quarrel,   as  testified  bj 

612  *Atkins  ;  but  he  thought  the  game  at 
which  he  played  with  Atkins  was  not 

all  fours  but  four  pence  loo,  and  that  the 
time  was  early  in  may  1834,  because  the 
witness  went  to  Kentucky  the  morning 
after  the  playing  took  place,  and  did  not 
return  till  June  following,  and  he  did  not 
remember  ever  playing  with  Atkins,  at 
Hooser*s  tavern,  but  once.  Upon  this,  the 
attorney  for  the  commonwealth,  asked 
Johnston,  whether  he  had  not  seen  the 
defendant  play  cards  at  Hooser's  tavern 
after  his  return  from  Kentucky  ?  The 
defendant's  counsel  objected  to  the  question 
as  improper,  but  the  court  overruled  the 
objection,  and  the  witness  answered  the 
question  in  the  affirmative.  The  defend- 
ant's counsel  insisted,  that  the  answer  to 
the  last  question  was  not  proper  evidence, 
because  it  went  to  prove  a  different  playing 
from  that  to  which  both  the  witnesses  testi- 
fied,— that,  namely,  when  the  quarrel  took 
place ;  and  the  commonwealth's  attorney 
having  selected  that  particular  playing  as 
the  offence,  could  not  introduce  evidence 
of  any  other,  though  within  the  time  alleged 
in  the  presentment.  The  attorney  an- 
swered, that  he  went  for  only  one  convic- 
tion on  the  presentment ;  but  he  insisted, 
that  this  was  a  question  as  to  the  credit  of 
the  witnesses ;  that  the  jury  might  believe, 
that  the  second  playing  mentioned  by  John- 
ston was  the  same  testified  by  Atkins  when 
the  quarrel  took  place ;  that  there  was  but 
one  quarrel,  but  that  might  have  been  at 
the  second  playing  mentioned  by  Johnston, 
and  not  at  the  first,  as  he  supposed  ;  or  that 
Atkins  might  have  been  mistaken  as  to  the 
time  when  the  fact  occurred,  and  that  his 
testimony  related  to  the  second  playing. 
And  of  this  opinion  was  the  conrt :  and  the 
judge  added,  that  he  was  not  aware  of  any 
rule  of  law  or  evidence,  which,  if  the  attor- 
ney for  the  commonwealth  failed  in  his  first 
attempt  to  establish  the  offence  charged 
within  the  term  of  limitation,  precluded  him 
from  offering  other  evidence  to  prove  the 
offence,  though  by  proof  of  even  a  dif- 

613  ferent  playing  from  *that  first  spoken 
of    by    the    witness     or    witnesses  ; 

and,  therefore,  the  court  overruled  the 
defendant's  objection,  and  admitted  the 
evidence :  to  which  opinion  of  the  court 
the  defendant's  counsel  excepted. 

Verdict,  guilty ;  and  judgment  for  the 
fine  of  20  dollars,  and  costs  ;  to  which  this 
court,  upon  the  defendant's  petition,  allowed 
a  writ  of  error. 

MAY,  J.,  delivered  the  resolution  of  the 
court — ^That  the  court,  not  considering  the 
second  reason  assigned  by  the  judge,  in 
the  bill  of  exceptions,  for  admitting  the  evi- 
dence objected  to,  as  being  an  instruction 
to  the  jury,  or  indeed  as  having  been  stated 
to  them  at  all,  or  as  being  excepted  to  by 
the  defendant,— was  of  opinion,  that  the 
testimony  was,  for  the  other  reason  stated, 
properly  admitted ;  and  therefore,  that  the 
judgment  be  affirmed.  Parker,  Scott  and 
Brown,  J.,  dissented. 
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Commonwealth  v.  Dudley. 

December,  1836. 

DuelilDff— Indictment  for  Aiding  and  Abetting*— Cmc  at 

Bar.— An  indictment  for  aidinsr  and  abettinc  in 
flg-btinff  a  duel,  not  cbarsrinsr  witb  clearness  and 
certainty  tbat  a  duel  was  fonsrbt.  Held,  for  that 
reason,  bad  on  general  demurrer. 

Caae  adjourned  from  the  circuit  superiour 
court  of  Amherst.  At  September  term  1834, 
the  grand  jury  found  an  indictment  against 
Dudley  in  the  following  words — "Amherst 
county,  superiour  court  of  law  and  chancery, 
to  wit:  The  grand  jurors  empanelled  and 
sworn  at  September  term  1834,  upon  their 
oath  present,  that  J.  W.  Dudley,  late  of  the 
county  of  Amherst,  labourer,  with  force  and 
arms,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  superiour  court,  on 
the  1st  day  of  September  1834,  did,  wilfully 
and  knowingly,  aid,  abet  and  counsel  a 
certain  W.    M.   Davis,  in    unlawfully, 

614  ^maliciously  and  wilfully  fighting  a  duel 
with    pistols,    with  a    certain    W.  M. 

Lambert,  then  and  there  being,  the  probable 
consequence  of  which  weapons  might  be  the 
death  of  the  said  Davis  or  the  said  Lambert, 
and  the  jurors  upon  their  oaths  say,  that  the 
said  Dudley  did,  as  aforesaid,  aid,  abet  and 
counsel  the  said  Davis  in  fighting  the  said 
duel,  which  took  place  at  the  time,  place  and 
manner  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  thepeace  and  dignity  of  the  common- 
wealth." The  defendant  demurred  generally 
to  the  indictment.  And  the  court,  with  the 
defendant's  consent,  adjourned  the  question 
to  this  court  what  judgment  should  be  given 
OP  the  demurrer. 

UPSHER,  J.,  delivered  the  resolution  of  the 
court.  In  an  indictment  for  aiding  and  assist- 
inc  in  fighting  a  duel,  it  is  indispensable  to 
charg^e  that  a  duel  was  fought.  Perhaps,  it 
was  the  intention  of  the  attorney  to  do  so  in 
this  instance,  and  the  language  of  the  indict- 
ment may  possibly  be  susceptible  of  such  a 
construction.  But  it  is  also  susceptible  of  a 
different  construction  ;  and  therefore,  is 
wanting  in  that  directness  and  precision  of 
averment,  which  are  necessary  in  all  indict- 
ments. This  defect  being,  in  our  opinion, 
fatal,  we  have  not  thoucrht  it  necessary 
to  turn  our  attention  to  other  objections. 
This  court  advises,  that  the  demurrer  be 
sustained.  

615  *Hall  V.  Commonwealth. 

December,  1886. 
Jory— Attempt  to  Influence— Placard  Placed  In  Jury 
Rooait--Case  at  Bar.— On  the  trial  of  an  indictment 


•See  monoffrapbic  note  on  "Indictments,  Informa- 
tions and  Presentments"  appended  to  Boyle  y. 
Oom..  14  Oratt  074. 

tSee  monocrapbic  noU  on  "Juries**  appended  to 
Ctaahoon  ▼.  Ck>m.,  90  Oratt  738. 

Excessive  Judgment.— Tbe  principal  case  is  cited  in 
IBxparU  Mooney.  26  W.  Va.  41,  63  Am.  Rep.  68.  to  the 
point  that  if  tbe  judgment  is  in  excess  of  that  wbicb 
tbc  court  rendering  It  bad  by  law  tbe  power  to 
pronounce,  sncb  jndffment  is  void  for  tbe  excess 
only. 

Tbe  principal  case  is  distlngnisbed  in  State  v. 
Mooney,  27  W.  Va.  648.  See  Brooks*  Case,  4  Leisrb 
MB:  Murry*s  Case.  6  Leiffb  720. 


for  passinsr  a  counterfeit  bank  note,  tbe  jury  on 
retirincr  and  beinsr  enclosed,  find  a  placard  stuck 
affainst  tbe  wall  of  tbeir  room,  cbarsrinsr  one  of 
tbe  jurors  witb  beinsr  himself  a  counterfeiter,  and 
insinuatlnsr  that  he  had  attended  the  court  for  the 
purpose  of  cettinc  on  the  jury:  the  paper  is  read 
by  the  whole  jury:  verdict,  cailty:  Held,  the  fact 
of  this  placard  so  pat  up  and  read  by  the  jury, 
was  no  srronnd  for  settinc  aside  the  verdict,  unless 
it  appeared,  that  the  mind  of  the  juror  impucned. 
was  thereby  prevented  from  a  deliberate  exercise 
of  judsrment,  or  that  the  placard  had  the  effect  of 
a  menace  upon  him,  or  influenced  the  delibera- 
tions and  yerdict  of  the  jury. 

Hall  was  indicted,  tried  and  convicted,  in 
the  circuit  superiour  court  of  Kanawha,  for 
knowingly  passing  a  counterfeit  note  of 
the  bank  of  the  Valley  ;  and  the  jury  ascer- 
tained the  term  of  his  imprisonment  in  the 
penitentiary  t#be  ten  years.  He  moved  the 
court  to  set  aside  the  verdict  and  direct  a 
new  trial,  1.  Because  when  the  jury  retired 
to  their  room  to  consider  of  their  verdict, 
they  found,  and  all  of  them  read,  a  paper 
stuck  up  against  the  wall,  charging  one  of  the 
jury  with  being  himself  a  counterfeiter,  in 
these  words — "One  of  the  jury  is  a  counter- 
feiter. Who  has  never  heard  of  James  Stur- 
geon ?  Can  any  one  tell  what  brought  Mr. 
Sturgeon  here  ?  It  was  expected  he  would  be 
here  *' — by  which  paper  the  mind  of  the 
juror  Sturgeon  was  so  excited  and  disturbed, 
and  his  judgment  so  impaired,  as  to  be  inca- 
pable of  giving  the  prisoner's  case,  a  fair, 
full  and  free  examination.  2.  Because  by 
the  paper  aforesaid,  the  juror  Sturgeon  was 
indirectly  menaced  and  threatened,  and 
therefore  the  prisoner  was  not  convicted 
according  to  law.  And  3.  because  the  whole 
jury  were  tampered  with,  and  an  undue 
influence  attempted  to  be  exercised  over 
them  all,  by  putting  up  the  paper  in  the 
jury  room.  Three  of  the  other  jurors  were 
examined  to  prove  the  effect  which  the 
paper  produced  on  Sturgeon  at  the 
616  *time  ;  and  witnesses  were  also  exam- 
ined to  prove  its  eflFect  on  him,  after 
the  verdict  was  rendered,  and  the  jury 
discharged.  The  substance  of  this  evidence 
was,  that  the  imputation  made  Sturgeon 
very  angry  and  indignant,  against  the 
author  of  the  paper,  and  extremely  desirous 
to  ascertain  who  it  was.  The  circuit  court, 
being  satisfied  with  the  verdict,  as  fully 
sustained  by  the  evidence  given  at  the  trial, 
overruled  the  motion  for  a  new  trial ;  to 
which  the  prisoner's  counsel  excepted. 

The  court  sentenced  the  prisoner  to  ten 
years  imprisonment  in  the  penitentiary, 
and  to  solitary  confinement  &c.  for  one 
tenth  of  the  term.  And  now,  he  presented 
a  petition  to  this  court,  for  a  writ  of  error 
to  the  judgment. 

PARKER,  J.,  delivered  the  opinion  of  the 
court — This  is  an  application  for  a  writ  of 
error  to  the  judgment  of  the  circuit  supe- 
riour court  of  Kanawha  sentencing  the  peti- 
tioner to  ten  years  imprisonment  in  the 
penitentiary,  he  having  been  convicted  by 
the  verdict  of  a  jury,  of  passing  a  counter- 
feit bank  note,  knowing  it  to  be  counterfeit. 
Various  errors  are  assigned  in  the  petition, 
but  several  of  them  do  not  arise  on  the 
record,  and  the  whole  matter  resolves  itself 
into  the  question,  whether  the  court  ought 
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to  have  granted  the  new  trial  asked  for,  on 
the  ground  that  a  paper  was  stuck  up  in 
the  jury  room,  and  read  by  the  jury,  when 
they  retired  to  deliberate  on  their  verdict, 
in  which  James  Sturgeon,  one  of  the  jury, 
was  charged  with  being  himself  a  counter- 
feiter, and  insinuating  that  he  had  come  to 
the  place  of  trial  for  the  purpose  of  getting 
on  the  jury.  The  ground  assumed  is,  that 
Sturgeon  was  so  excited  and  distressed  in 
mind  by  the  exhibition  of  that  paper,  and 
his  judgment  so  impaired,  that  he  was 
unable  to  give  the  case  a  fair,  full  and 
free  examination.  Without  deciding  what 
the  opinion  of  the  court  would  have  been, 
if  this  allegation  had  been  borne  out  by 
evidence,    we    are    of    opinion,    that 

617  *the  evidence,  in  this  case,  proves 
nothing  more  than  anger  or  excite- 
ment on  the  part  of  Sturge^,  against  the 
author  of  the  writing,  without  shewing  in 
him  any  want  of  self-possession,  or  of 
a  full  and  free  exercise  of  the  mind,  when 
the  question  of  the  prisoner's  guilt  or  inno- 
cence was  put  seriatim  to  each  juror.  The 
testimony  of  Sturgeon  himself  is  not  in  the 
record,  and  if  it  was,  it  would  probably  be 
entitled  to  little  or  no  weight,  because  noth- 
ing would  be  more  dangerous  in  practice, 
than  to  receive  the  testimony  of  jurors  after 
verdict,  in  relation  to  their  motives,  situation 
or  feelings,  when  they  gave  it.  His  subse- 
quent declarations  to  several  witnesses,  shew, 
that  he  was  disturbed  and  excited  at  the  time 
he  made  them  ;  but  they  do  not  afford  to  the 
court  any  evidence,  that  his  verdict  was  at 
all  affected  by  these  feelings ;  whilst  the 
testimony  of  the  three  jurymen  in  relation 
to  what  passed  when  the  question  was  taken, 
lead  to  an  opposite  conclusion.  We  do  not 
see  any  necessary  connexion  between  the 
placard,  and  confusion  or  inability  of  mind. 
The  charge  was  calculated,  indeed,  to  arouse 
in  the  mind  of  an  innocent  man,  angry  and 
indignant  feelings ;  but  when  he  came  to 
render  his  verdict,  they  might  exercise  no 
influence  over  his  judgment.  Unless  there 
is  a  necessary  connexion  between  the  two 
things,  the  court  ought  at  least  to  be  satisfied 
of  the  fact  of  such  influence  :  otherwise,  it 
would  be  easy  for  the  friends  of  any  accused 
person  to  put  up  such  placards  themselves, 
and  to  secure  the  certainty  of  obtaining  a 
new  trial,  if  the  verdict  should  be  against 
him.  In  this  very  case,  it  does  not  appear 
who  placed  the  writing  against  the  wall  of 
the  jury  room,  and  it  is  at  least  possible  that 
it  might  have  been  done  by  a  friend  of  the 
prisoner,  if  the  juror  was  in  fact  free  from 
all  suspicion  of  the  acts  and  designs  charged 
or  insinuated. 

It  is  said  also,  that  the  jury  were  tampered 
with,  and  an  undue  influence  was  attempted 
to    be  exercised  over  them  all  by  the  pla- 
card ;   and    that    one    of    the    jurors 

618  was  ^menaced  and  threatened,  and 
therefore  the  prisoner  was  not  con- 
victed according  to  law.  The  act  of  which 
the  prisoner  complains,  was  a  most  reprehen- 
sible one,  for  which  the  author,  if  discovered, 
ought  to  have  been  severely  punished.  But 
unless  this  act  produced  some  effect  upon  the 
minds  of  the  jurors,  and  materially  influenced 
their  deliberations  and  verdict,  it  is  not  per- 
ceived, how  it  makes  the  conviction  unlawful. 
If  we  were  to  decide,  that  every  attempt  to 


tamper  with  or  to  intimidate  a  jury,  or  one 
of  their  number,  whether  successful  or  not, 
compelled  the  court  to  gfi'^^Qt  a  new  trial, 
when  it  was  entirely  satisfied  that  the  ver- 
dict was  fully  sustained  (as  in  this  case)  by 
the  evidence,  we  should  establish  a  most 
dangerous  precedent,  subversive  of  the  l)est 
established  principles  of  criminal  law.  Such 
a  precedent  we  cannot  establish. 

We  are  of  opinion,  that  the  circuit  court 
properly  refused  to  g'rant  a  new  trial. ' 

There  is  however,  an  error  in  the  judgment, 
not  adverted  to  in  the  petition.  The  pris- 
oner is  sentenced  to  solitary  confinement 
for  one  tenth  of  the  term  of  ten  years; 
whereas  by  the  statute  of  1832-3,  ch.  19,  {  2, 
the  maximum  of  solitarv  confinement  is 
limited  to  one  twelfth.  The  judgment  must 
be  corrected  in  this  particular.  See  Brooks's 
case,  4  Leigh  671 ;  Murray's  case,  5  Leigh 
724. 


619 


♦Ex  Parte  Fisher. 


December,  1886. 

Attorney  at  Law— Malpractice— 5«upefwloii  of  LioeiMe* 
— Ca«e  at  Bar.— By  the  provlstons  of  the  statute  1 
Rev.  Code,  ch.  7(J,  S  0.  a  court  cannot,  for  malprac- 
tice of  an  attorney  or  counsellor,  committed  in  Its 
presence,  saspend  the  licence  of  the  party  offend 
inc.  in  a  summary  way.  but  mast  direct  an  infor- 
mation to  be  filed  against  him.  and  inflict  the 
punishment  on  the  verdict  of  ruilty  found  on  such 
information. 

Error  to  an  order  of  the  circuit  superiour 
court  of  Jackson,  suspending  the  licence  of 
Henry  J.  Fisher  as  counsellor  and  attorney, 
for  twelve  months,  for  malpractice  in  that 
court.  Fisher  was  one  of  the  counsel  there, 
for  E.  Turner,  defendant  in  an  indictment 
for  an  assault  and  battery  on  W.  Carney, 
which  was  tried  on  the  11th  September  1835 ; 
and  it  was  in  the  argument  of  that  cause  be- 


*  Attorney  at  Law— Suspension  and  Disbanaeat.— In 

Ex  parte  Hunter,  2  W.  Va.  145,  the  court  said:  *'It 
will  be  observed  also,  that  there  is  a  marked  dis- 
tinction between  the  power  of  the  court  to  super- 
sede or  annul  the  attorney's  license,  as  provided  in 
the  5th  and  6th  sections  of  chapter  104  of  the  Code 
and  the  common  law  power  to  disbar  him  from 
practicing  as  an  oflQcer  of  the  particular  conrL  In 
the  former  case  it  can  only  be  done  for  the  causes 
assigned,  and  in  the  mode  prescribed  by  the  statute, 
and  when  so  done  supersedes  or  annuls  the  license 
altogether,  and  alike  debars  from  admission,  and 
disbars  after  admission  from  all  the  courts  of  the 
state.  (Fiiher'i  Ca$e,  6  Leigh^  v-  019.)  But  in  the  latter 
case,  that  is,  of  amotion  or  suspension  from  the  p2Lr- 
ticular  court— the  court  exercises  only  the  common 
law  powers  of  a  court  of  record,  and  its  judgment, 
whether  called  a  judgment  of  amotion,  suspension, 
expulsion,  disbarment,  or  striking  from  the  roll  of 
attorneys,  only  affects  the  ofllcial  position  of  the 
party  in  that  particular  court."  The  principal 
case  is  further  cited  in  Ex  parU  Hunter.  2  W.  Va. 
145,  to  the  point  that  this  supervision  of  the  court 
over  its  own  attorneys,  and  power  of  suspension  or 
amotion  of  them  from  office,  is  also  a  power  above 
and  beyond  the  general  power  to  punish  by  fine  and 
imprisonment  for  contempt  The  principal  case  is 
cited  with  approval  on  p.  186  of  ExparU  Hunter, 
supra. 

Same— Same— Constructioa  of  Statute.— in  State  v. 
McClaugherty,  S3  W.  Va.  257.  10  S.  £.  Rep.  40».  the 
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fore  the  jury,  that  what  the  court  deemed 
malpractice  in  the  counsel,  occurred.  The 
judge,  it  seemed,  expressed  his  disapproba- 
tion of  the  course  taken  by  the  counsel, 
immediately  after  the  jury  retired  from  the 
bar,  and  said  that  he  would  not  act  upon  the 
subject  under  the  feeling  of  the  moment, 
but  would  reserve  it  for  deliberation,  calling 
upon  the  bar,  and  especially  the  attorney  for 
the  commonwealth  to  bear  in  memory  the 
occurrences  at  the  trial. 

On  the  next  morning,  the  court,  in  a  writ- 
ten statement  entered  at  large  on  the  record, 
— after  stating  the  evidence  which  had  been 
given  at  the  trial,  on  the  part  of  the  prosecu- 
tor,—stated  further,  that  one  of  the  defend- 
ant's counsel  read  to  the  jury,  a  verdict  and 
judgment  for  one  dollar  damages,  which  had 
t>een  previously  recovered  by  Carney  against 
Turner,  in  a  civil  action,  in  the  same  court, 
for  the  same  assault  and  battery  for  which 
Turner  was  indicted :  that,  the  evidence 
being  closed,  the  attorney  for  the  common- 
wealth and  the  counsel  for  the  defendant 
expressed  their  willingness  that  the  jury 
should    retire    without    argument ;   but   the 

former  asked  the  court  to  instruct  the 
620      jury,  that    the  recovery  *in  the    civil 

suit  was  no  bar  to  the  indictment ; 
upon  which  Fisher  said,  if  any  instructions 
were  asked  for,  the  cause  should  be  argued  : 
that  the  judge  then  remarked  to  the  common- 
wealth's attorney,  that  he  did  not  understand 
the  defendant's  counsel  as  contending  that 
the  recovery  in  the  civil  suit  was  a  bar  to  the 
indictment,  but  that  such  recovery  was  given 
in  evidence  in  mitigation  of  the  fine ;  after 
which  remark,^  the  defendant's  counsel  man- 
ifesting a  determination  to  argue  the  cause, 
the  judge  told  the  counsel  on   both  sides  to 


court  construed  S  6,  cb.  119.  W.  Va.  Code  as  follows: 
**It  is  very  apparent  that  this  statute  is  in- 
tended to  apply  only  to  cases  the  object  of  which 
is  to  suspend  or  annul  the  license  of  an  attorney 
absolutely  and  in  all  courts,  and  not  to  pro- 
ceedings for  the  revocation  of  the  privilesre  of 
an  attorney  to  practice  in  the  particular  court 
revokinff  such  privileffe.  That  such  is  the  proper 
interpretation  of  the  statute  appears  from  the 
decision  in  Fiiher's  Case,  6  Leigh  619,  rendered  in 
1835,  under  a  statute  from  which  ours  was  taken, 
and,  as  to  the  question  here  presented,  identical 
with  ours." 

And  in  Walker  v.  State,  4  W.  Va.  768,  the  court,  in 
speaklnff  of  this  same  section  of  the  W.  Va.  Code, 
said:  "This  was  not  a  proceedinc  under  the  6th 
section  of  chapter  119  of  the  Code,  p.  590,*  to  suspend 
or  annul  the  license,  as  was  the  proceedlnsr  in 
Fisher's  Case,  6  Leigh  619:  but  was  a  common  law  pro- 
ceedinff.  Independent  of  the  statute,  to  suspend  or 
revoke  the  privilege  of  practicing-  law  in  the  par- 
ticular court  in  which  the  proceeding  was  had,  as 
was  the  proceeding  in  Rice's  Case,  18  B.  Monroe« 
478;  and  in  the  case  of  Mills,  1  Mannlnar's  Rep.  892." 
The  principal  case  Is  distinerulshed  Ex  parte  Wall,  2 
Sup.  Ct-  Rep.  688.  See  monofirraphic  note  on  "At- 
torney and  Client"  appended  to  Johnson  ▼.  Qlbbons, 
27  Gratt.  682. 

Uceojed  Attorney— Right  to  Qualify.— The  riffht  of 
a  licensed  attorney  to  be  permitted  to  qualify  with 
a  view  to  practice  his  profession,  upon  taking  the 
oaths  required  by  law  at  the  time  of  his  applica- 
tion, is  as  unquestionable  as  his  richt  to  practice 
after  he  has  qualified.  Ex  parte  Quarrier,  2  W.  Va. 
670.  citlnfiT  the  principal  case. 


proceed,  as  time  might  be  as  well  wasted  in 
that  case  as  in  others:  that  the  common- 
wealth's attorney  briefly  opened  the  case, 
and  stated  to  the  jury  that  the  recovery  in 
the  civil  suit  was  no  bar  to  the  indictment, 
but  was  only  to  be  considered  as  matter  in 
mitigation  of  the  fine:  that  Fisher,  address- 
ing the  jury  on  behalf  of  the  defendant,  and 
adverting  to  what  had  fallen  from  the  court 
about  wasting  time,  said,  the  argument  of 
the  cause  was  occasioned  bv  the  application 
of  the  commonwealth's  attorney  to  the  court 
for  instructions,  and  was  proceeding  to  ani- 
madvert on  the  course  of  the  attorney  in  so 
doing,  when  the  court  stopped  him,  and  told 
him,  the  attorney's  application,  and  the  pro- 
priety of  his  course,  were  matters  irrelevant 
to  the  issue,  and  therefore  not  to  be  discussed 
before  the  jury  ;  upon  which  Fisher  said,  he 
would  proceed  to  those  points  of  the  defence 
which  he  had  a  right  to  urge  to  the  jury  as 
the  exclusive  judges  both  of  the  law  and  the 
facts  of  the  case :  and  that  Fisher  then  pro- 
ceeded in  his  argument  to  the  jury.  Of  the 
points  and  topics,  of  this  argument,  the 
judge  made  quite  a  full  statement— by  which 
it  appeared,  that  the  counsel,  after  enforc- 
ing, at  some  length,  the  right  and  the  duty 
of  the  jury,  in  every  criminal  case,  to  inter- 
pret and  decide  the  law  according  to  their 
own  judgment,  and  though  they  ought  to 
listen  with  respect  to  the  instructions 
of  the  court  as  to  the  law,  yet  if  they  should 

be  convinced  by  argument  that  the 
621      *law  was  otherwise,   they  ought  to  be 

governed  by  their  own  opinions, — pro- 
ceeded to  argue  the  question  of  law,  whether 
the  recovery  in  the  civil  suit  was  a  bar  to 
the  indictment  ?  He  admitted,  that  it  was 
not  a  bar,  according  to  the  law  as  laid  down 
in  the  english  law  books,  but  he  said  there 
was  no  Virginia  decision  affirming  the  same 
doctrine.  And  he  argued,  that  the  common 
law  of  England  had  its  origin  in  the  barba- 
rous times  of  the  Saxons  and  Danes ;  that 
the  king,  wanting  sufficient  resources  to 
provide  for  his  mistresses  and  bastards  and 
other  expenses,  had  assumed  the  right  of 
redressing  injuries  done  to  his  subjects  by 
each  other,  by  fines  and  amercements,  which 
he  put  into  his  own  coffers,  and  thence 
originated  the  doctrine  in  England,  that  a 
recovery  for  a  trespass  in  a  civil  suit  was  no 
bar  to  an  indictment  for  the  same  offence  ; 
that  the  doctrine  had  been  sustained  in 
England,  by  subservient  judges  and  mean 
truckling  juries,  and  he  meant  now  to  make 
a  grave  effort  to  see  whether  it  would  be 
sustained  by  our  juries.  He  then  proceeded 
to  examine  the  question,  what  binding  force 
the  rules  of  the  common  law  ought  to  have 
in  Virginia  ?  And  he  contended,  that  the 
courts  and  judges  were  constantly  so  modi- 
fying the  common  law  by  their  decisions, 
as  to  adapt  it  to  the  spirit  of  our  institutions 
and  the  improvements  of  the  age,  and  that, 
consequently  every  jury,  in  a  criminal  case, 
as  judges  of  law,  were  invested  with  the 
same  power  of  modifying  or  rejecting  its 
provisions,  as  in  their  judgment  should 
seem  right.  As  instances  of  modificatioijs 
of  the  common  law  by  the  judges,  he  re- 
ferred to  some  adjudications  of  the  general 
court,  which  he  insisted  were  such,  and 
which  were  stated  in  the  judge's  account  of 
his    argument.     [Of    these  illustrations,   it 
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is  enoug-h  to  say,  that,  as  the  judj^e  reported 
them,  they  were  apparently  made  in  a  strain 
of  irony  and  ridicule ;  though  the  counsel, 
in  a  solemn  affidavit  afterwards  made, 
denied  that    such  was   his   intention 

622  *in  making"  them.]     And  he  concluded 
his  remarks  on  the  question  of  law,  by 

an  earnest  appeal  to  the  jury,  to  disregard 
the  barbarous  rule  by  which  a  man  might 
be  made  to  pay  twice  for  the  same  offence, 
in  a  case  where  they  had  full  power  to  mod- 
ify the  law,  and  to  decide  what  laws  were 
obligatory  and  what  not,  without  account- 
ability to  any  human  power.* 

The  judge  having  made  this  statement, 
(which  three  members  of  the  bar  declared 
on  oath,  was  substantially  accurate,  but 
which  Fisher,  in  affidavits  made  by  him, 
declared  to  be  inaccurate  and  imperfect  in 
several  particulars)  proceeded  to  make  an 
order  in  the  following*  words  :  **  The  said 
Henry  J.  Fisher  being  known  to  the  judge 
as  a  practitioner  of  law  of  some  eight  or  ten 
years  standing,  and  that  he  possesses  more 
than  an  ordinary  share  of  legal  learning, 
and  is  the  efficient  prosecutor  of  the  pleas 
of  the  commonwealth  in  the  county  courts 
of  two  of  the  counties  of  this  circuit,  the 
court  cannot  arrive  at  the  conclusion,  that 
the  singular  proposition  and  arg'uments  here 
set  down,  were  either  the  result  of  ignorance 
of  the  law,  or  mistaken  conceptions  in  rela- 
tion thereto  ;  but  that  they  must  be  regarded 
aa  a  wilful  and  aggravated  abuse  of  his 
privilege  as  counsel  and  attorney  ;  that  such 
a  course  of  conduct  and  argument,  is  con- 
trary to  the  professional  honesty  of  de- 
meanor which  his  situation  enjoins,  and 
contrary  to  his  duty,  which  requires  him  to 
execute  his  office  according  to  the  best  of 
his  skill  and  abilities ;  and  that  the  same 
constitutes  a  malpractice  in  his  office  of 
counsel  and  attorney :  therefore,  it  is 
considered*  that  the  licence  of  the  said 
Henry  J.  Fisher,  as  counsel  and  attorney, 
be  suspended  for  the  space  of  twelve 
months." 

623  ^Johnson,  on  Fisher's   behalf,   first 
presented  a  petition   to   the  court  of 

appeals  for  a  supersedeas  to  the  order;  but 
that  court  refused  to  allow  it,  on  the  ground 
that  it  had  no  jurisdiction  of  the  case.  And 
now  he  applied  to  this  court  for  a  writ  of 
error— 1st,  Because  the  court  below  had  no 
authority,  in  this  summary  way,  to  suspend 
the  petitioner's  licence,  the  statute  having 
plainly  prescribed  the  mode  of  proceeding 
in  such  cases,  and  requiring  an  informaiton 
and  the  verdict  of  a  jury.f    2ndly,  Because 


•The  reporter  tbinks  it  proper  to  state,  in  justice 
both  to  the  judsre  of  the  circuit  superiour  court  and 
Mr.  Fisher,  that  he  has  abridsred  the  jndsre's  history 
of  Mr.  F.'s  conduct:  the  reporter's  object  beinr 
only  to  exhibit  the  substance  of  the  charce  of  mal- 
practice for  which  the  counsel  was  suspended.— 
Note  in  Original  Edition. 

tThe  statute  concemiDC  counsel  and  attorneys,  1 
Rev.  Code,  ch.  76.  S  5.  6,  pp.  288,  9.—$  6,  provides,  that 
"every  person  that  hath  already  been,  or  shall 
hereafter  be,  convicted  of  any  felonious  crime,  shall 
be  incapable  of  obtaining  such  licence;  or  if  'li- 
cenced, the  judges  of  any  court  in  which  such  per- 
son may  practice,  on  proof  thereof  beinr  made  to 
them,  may  supersede  his  licence."  S  6.  "If  the 
judges  of  the  general  court,  either  in  the  sreneral 
court  or  circuit  courts,  from  their  own  observation, 
detect  any  malpractice  in  either  of  the  said  courts. 
In  any  counsel  or  attorney  of  those  courts,  or  either 
of  them;  or  if  a  complaint  in  writing-  be  made  to 
them,  of  such  malpractice  in  the  said  courts,  or  in 
the  court  of  any  county  or  corporation,  the  party 


the   facts   recorded    by    the   judge,  did  not 

constitute  malpractice  for  which  the  licence 

of  counsel  ought  to  be  suspended. 

624  *SCOTT,  J.  The  assignment  of 
errors,  in  this  case,  presents  two  ques- 
tions— 1.  Had  the  circuit  superiour  court 
authority,  in  this  summary  way,  to  suspend 
the  licence  of  the  plaintiff  in  error?  2.  Do 
the  facts  recorded  constitute  malpractice 
authorizing  a  suspension  of  his  licence? 
And  there  may  be  a  third  question,  viz. 
whether  they  amount  to  a  contempt  for 
which  the  party  may  be  fined  and  impris- 
oned in  a  summary  way? 

The  courts  of  Westminster  hall  have,  at 
all  times,  exercised  the  power  of  punishing 
their  officers,  among  which  are  the  attor- 
neys, in  a  summary  way,  for  misbehavionr 
in  office.  The  punishment  is  inflicted, 
sometimes  by  attachment;  sometimes,  by 
fine;  at  others,  by  striking  their  names 
from  the  roll  of  attorneys,  by  which  they 
are  disabled  from  practising  in  the  court 
inflicting  that  punishment.  The  power  of 
thus  punishing  the  officers  of  the  court,  al- 
though a  branch  of  the  general  power  of 
punishing  contempts  summarily,  yet  greatly 
transcends  the  limits  of  the  general  power. 
For,  although  the  latter  authorizes  the  in- 
fliction of  fine  and  imprisonment  at  the  dis- 
cretion of  the  court,  yet  a  judgment  of 
suspension  or  amotion  from  office,  can  only 
be  pronounced  in  this  summary  way  upon 
an  officer  of  the  court.  It  would  seem,  then, 
that  independently  of  any  statutory  restric- 
tion, the  courts  of  record  of  this  common- 
wealth might,  in  a  proper  case,  suspend  or 
annul  the  licence  of  an  attorney,  so  far  as 
it  authorizes  him  to  practice  in  the  particu- 
lar court,  which  pronounced  the  sentence, 
but  no  farther. 

The  right  to  practice  as  an  attorney  in 
Virginia,  is  not  conferred  by  the  court  as 
in  England,  but  is  derived  from  a  licence 
obtained  in  a  prescribed  mode,  which  en- 
titles the  person  obtaining  it  to  be  admitted 
as  an  attorney  and  counsel  in  each  and  all 
of  the  courts  of  the  commonwealth.  To 
deprive  him  of  such  a  licence,  is,  therefore, 
the  exertion  of  a  higher  authority  than  that 
which  can   be   exercised  by  any   one 

625  court,  by  analogy  to  the  ^english  prac- 
tice.    If,  therefore,    such   a   power  is 

possessed,  it  must  have   been   conferred  bj 
statute.    The  only   statute  under  which    it 


accused  shall  be  summoned  to  shew  cause  why  an 
informatiofi  should  not  be  filed  against  him:  and 
if  such  Information  should  be  ordered,  and  the 
counsel  or  attorney  thus  offending  should  be  found 
guilty  of  the  matter  therein  charged,  the  said 
judg-es,  either  in  the  g-eneral  court  or  circuit  courts, 
as  the  case  may  happen,  may  either  suspend  his 
licence  during  a  certain  time,  or  vacate  It  alto- 
srether,  as  they  shall  judge  most  proper.  The 
judges  of  the  court  of  appeals,  and  of  the  superiour 
courts  of  chancery,  shall  have  the  like  power  over 
counsel  and  attorneys  practising-  at  the  bars  of  their 
respective  courts;  and  in  case  an  Information 
should  be  directed  by  the  judg-es  of  either  of  the  said 
courts,  they  may  cause  a  jury  to  be  Impanelled  to 
try  such  Information,  In  like  manner  as  Informa- 
tions are  tried  in  the  general  court,  or  In  the  circuit 
courts:  Provided  always.  That  nothlnsr  herein  con- 
tained shall  be  construed  to  hinder  the  justices  of 
any  county  court,  or  other  Inferlour  courts,  from 
causing  any  attorney  practlslnsr  in  such  courts,  to 
find  security  for  his  good  behaviour,  or  finding-  such 
counsel  or  attorneys  for  misdemeanors,  or  con- 
tempts offered  to  them.  In  the  same  manner  as  If 
this  act  had  never  been  made/'— Note  In  Orifiual 
EdlUon. 
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can  be  claimed,  is  that  concerning  counsel 
and  attorneys.  The  question  is,  whether 
the  provision  contained  in  the  6th  section 
ot  that  statute,  directing  an  information, 
applies  only  to  an  accusation  of  malpractice 
not  committed  in  the  presence  of  the  court, 
or  embraces  also  a  malpractice  detected  by 
the  court  from  its  own  observation? 

Before  a  court  can  pronounce  the  sentence 
of  the  law  upon  an  offender,  the  fact  of  his 
guilt  must  judicially  appear.  In  ordinary 
cases  the  party  having  been  prosecuted  by 
indictment  or  information,  the  facts  are 
either  confessed,  or  found  by  a  jury ;  and 
when  they  so  appear,  the  court  adjudges 
him  to  undergo  the  punishment  denounced 
by  the  law  against  his  offence.  But  sum- 
mary convictions  for  contempts  are  excep- 
tions to  this  general  rule.  In  such  cases, 
the  fact  must  either  be  known  to  the  court 
by  having  occurred  in  its  presence,  or  be 
confessed  by  the  party  upon  interrogatories, 
which  he  is  bound  to  answer.  When  the 
criminal  act  is  perpetrated  in  the  presence 
of  the  court,  it  records  the  fapts,  and  noth- 
ing remains  but  to  pronounce  the  sentence 
of  the  law.  When  the  alleged  contempt  is 
committed  without  the  presence  of  the  court, 
if  the  party  will  take  upon  himself  to  deny 
the  fact  charged  by  the  interrogatories,  the 
court  takes  his  answer  to  be  true,  and  will 
not  hear  other  evidence.  The  only  remedy, 
if  he  swears  falsely,  is  a  prosecution  for 
perjury.  4  Blacks.  Comm.  287.  The  re- 
striction in  regard  to  the  admission  of  other 
evidence  than  that  derived  from  the  answers 
of  the  party  to  interrogatories,  does  not 
apply  to  a  proceeding  against  an  attorney 
for  malpractice.  The  constant  course,  when 
the  malpractice  is  not  sufficiently  known  to 
the  court,  is  to  proceed  by  rule  to  shew 
cause,  on    which  evidence   for  and  againdt 

the  accused  is  heard. 
626         *It  may  be  strongly  argued,  that  the 

legislature  did  not  intend  to  relax  the 
rigor  of  the  common  law  in  regard  to  attor- 
neys, but  merely  meant  to  provide  a  remedy 
co-extensive  with  the  mischief,  by  confer- 
ring upon  the  court  before  which  they 
should  stand  convicted  of  malpractice,  the 
power  to  expel  them,  not  only  from  that  but 
from  all  the  courts  of  the  commonwealth : 
that  as  the  licence  gave  them  admission 
into  all,  so  a  conviction  of  unfitness  to  ap- 
pear in  one,  should  eject  them  from  all :  but 
that  it  was  not  designed  to  refer  it  to  a  jury 
to  inquire  into  a  fact,  which  already  ap- 
pear^ by  the  record ;  it  was  not  designed 
to  place  the  judge  in  the  attitude  of  an  ac- 
cuser before  a  jury  impannelled  in  his  own 
conrt.  A  slight  change  in  the  punctuation, 
would  give  additional  force  to  this  construc- 
tion. On  the  other  hand,  it  may  be  argued, 
that  the  genuis  of  our  institutions  and  the 
general  tendency  of  our  legislation,  are, 
in  all  criminal  prosecutions,  to  refer  the 
question  of  guilt  or  innocence  to  a  jury : 
that  the  punishment  authorized  by  this 
statute,  is  exceedingly  severe,  being  no  less 
than  degradation  from  a  highly  honourable 
profession;  a  profession  which  is  justly 
looked  upon  as  the  high  road  to  wealth  and 
distinction:  and  that  a  construction,  which, 
in  a  case  so  seriously  affecting  his  character 
and  fortune,  would  deprive  the  accused  of 
the  justly^  prized  trial  by  jury,  ought  not  to 


be  adopted  but  to  effectuate  the  clear  inten- 
tion of  the  legislature. 

Now,  upon  an  examination  of  the  lan- 
guage of  this  statute,  such  an  intention  is 
far  from  being  manifest.  On  the  contrary, 
the  natural  interpretation  of  that  language, 
in  the  order  in  which  it  stands  on  the  stat- 
ute book,  leads  to  a  different  conclusion. 
We  do  not  feel  authorized,  in  this  case,  to 
transpose  or  change  it,  even  by  altering  the 
punctuation.  We  are  of  opinion,  that  be- 
fore such  a  judgment  as  that  pronounced 
by  the  court  below  can  be  given,  the  party 
accused  must  be  regularly  prosecuted  by  in- 
formation or  indictment,  and  found  guilty 
by  a  jury. 

627  *This  renders  it   unnecessary  to  de- 
cide the  other  questions.     If  the  facts 

charged  amount  to  malpractice,  for  which 
the  licence  of  the  accused  may  be  suspended 
or  revoked,  the  case  is  still  open  for  a  pros- 
ecution in  the  mode  prescribed^  If  they 
amount  to  a  contempt  of  an  inferiour  de- 
gree, punishable  by  fine  and  imprisonment, 
it  is  equally  open.  And  as  this  court  may 
be  called  upon  in  a  future  stage  of  the  case, 
to  pass  upon  these  questions,  it  is  deemed 
improper  to  say  more  upon  them  now.  The 
judgment  of  the  court  below,  must  be  re- 
versed. 
The  other  judges  concurred :  but 
FRY,  J.,  delivered  a  separate  opinion. 
He  said — I  concur  in  the  opinion,  that  the 
order  or  judgment  of  the  court  below,  sus- 
pending Mr.  Fisher's  licence  was  erroneous. 
I  think  a  just  construction  of  the  6th  section 
of  the  statute  concerning  counsel  and  attor- 
neys, requires  a  proceeding  by  information, 
in  every  case  in  which  it  is  sought  to  an- 
nul or  suspend  a  licence.  This  construc- 
tion of  the  6th  section,  is  confirmed  by  the 
provision  of  the  5th  section,  which  allows 
a  summary  proceeding  for  the  same  purpose, 
in  a  case  of  a  conviction  for  felony.  Coun- 
sel and  attorneys  are  licenced  in  the  man- 
ner prescribed  by  the  statute,  and  when 
licenced,  they  are  entitled  to  be  admitted  to 
practise  in  all  the  courts  of  the  common- 
wealth. Licenced  by  three  judges,  they 
may  appear  at  the  bar  of  the  court  of  ap- 
peals. The  5th  and  6th  sections  before 
mentioned,  prescribe  the  manner  in  which 
such  licences  may  be  suspended  or  taken 
away.  The  power  is  not  given  to  the  county 
courts.  It  is  confided  only  to  the  higher 
courts.  The  cause  and  manner  for  and  in 
which  the  power  is  to  be  exerted,  are  pre- 
scribed. 

Is  this  power  exclusive  or  cumulative?    If 

exclusive,  the  court  below  did  not  pursue  it. 

If  cumulative,  and  the  same  power  can 

628  be  found  elsewhere,  it  must  be  ^sought 
for  in  the  powers  of  a  court  of  record 

at  common  law.  But,  it  is  believed,  the 
powers  of  no  court  at  common  law,  extend 
farther  than  to  fine,  imprison,  or  disbar 
from  its  own  forum.  Contempts,  or  other 
misconduct,  may  be  punished  by  fine,  im- 
prisonment, or  striking  from  the  roll  of  at- 
torneys. But  striking  from  the  roll  of  one 
court,  did  not  extend  to  any  other  court. 
An  attorney  expelled  from  the  common 
pleas,  might  still  practice  in  the.  king's 
bench,  until  the  latter  also  excluded  him. 
This  it  would  do,  it  is  true,  upon  proof  of 
the   record  of  the  other  court,  provided  the 
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case  for  which  such  court  had  acted,  was 
an  offence  which  ougfht  to  disqualify  him. 
See  the  cases  collected  in  2  Petersd.  Abr. 
Attorney  C.  a.  607-611. 

This  power  of  the  court  was  one  incident 
to  the  control  of  its  own  ofiScers, — to  its 
right  of  self -protection, — and  to  its  super- 
intendence of  the  administration  of  justice. 
The  power  to  debar  from  practice  in  all 
courts  of  the  kingdom,  is  clearly  distin- 
guishable from  it.  Now,  it  is  the  latter 
power  (to  debar  from  practice  in  all  the 
courts  of  the  commonwealth)  which  is  de- 
signed to  be  given  and  regulated  by  our 
statute,  and  which  the  court  exercised  in 
its  judgment  in  this  case.  If  our  statute 
left  any  power  of  suspension  or  disbarring, 
it  is  only  in  the  particular  forum  acting. 

If  the  circuit  superiour  court  had  the 
power  to  suspend  in  this  case,  because  it  is 
a  court  of  record,  independent  of  the  stat- 
ute, what  could  hinder  the  county  court 
from  exerting  the  same  power?  It  is  a  court 
of  record,  and  the  power  is  not  taken  away ; 
and  if  conferring  the  power  on  the  superiour 
courts,  for  special  causes,  and  to  be  exer- 
cised in  a  specific  mode,  leaves  still  in  those 
courts  the  same  power,  as  courts  of  record, 
at  common  law,  that  power  must  equally 
exist  in  the  county  courts,  nor  can  the  pro- 
viso relating  to  those  courts  affect  it.  The 
office  of  a  proviso  is  to  limit  or  except 
something  from  the  operation  of  the  en- 
acting clause.  How  the  proviso  in 
629  this  statute,  has  any  connexion  *with 
the  enacting  clause,  I  cannot  discover. 
But  if  the  enacting  clause  do  not  touch  or 
affect  the  powers  of  the  county  court,  neither 
can  the  proviso,  which  is  a  limitation  upon, 
or  exception  from,  its  operation. 

Again :  the  same  power  is  given  to  the 
judges  of  the  courts  of  appeals  and  chan- 
cery, as  is  given  to  the  judges  of  the  circuit 
courts.  Could  a  judge  of  the  court  of  chan- 
cery, under  our  old  system,  or  the  court  of 
appeals,  suspend  or  revoke  a  licence,  except 
in  the  manner  prescribed? 

The  provision  for  annulling  licences  for 
specific  causes,  and  in  a  specific  mode,  ex- 
cludes the  idea,  that  there  were  any  other 
causes,  or  manner,  for  and  in  which  the 
same  thing  could  be  done.  If  the  power 
existed  in  the  courts  before,  the  statute 
must  have  intended  to  regulate  it.  If  it  did 
not,  it  intended  to  confer  it.  In  either  case, 
the  statute  must  be  pursued.  The  law,  in 
saying  that  the  court  shall  direct  an  infor- 
mation for  malpratice,  cannot  leave  it  to 
its  discretion  to  do  so  or  not:  that  would  in- 
volve a  contradiction. 

The  court  below  was,  doubtless,  misled 
by  the  particular  phraseology  of  the  statute. 
It  must  have  supposed,  that  where  the 
judge  acts  from  his  own  observation,  as  for 
a  matter  passing  in  court,  no  information 
was  required  by  the  true  construction  of  the 
statute:  that  it  was  only  when  complaint 
was  made  in  writing,  that  the  counsel  was 
required  to  be  summoned,  and  an  informa- 
tion directed.  The  separation  of  the  sen- 
tences in  the  fourth  line  of  the  6th  section 
by  the  semicolon,  and  the  terms  in  the  sec- 
ond member  of  the  sentence,  **  complaint  in 
writing,"  and  *'the  party  accused  shall  be 
summoned,"  may  have  led  to  this  construc- 
tion.     The   term   **party   accused"    would 


seem  to  be  properly  referred,  both  from  con- 
nexion   and    meaning,    to    **  complaint    in 
writing:"  it  does   not    seem    appropriately 
refcrrible  to  the  **  observation   of  the 

630  judge."      ** Party  *accu8ed"    implies 
an  accuser;  and  the  statute  might  well 

be  supposed  not  to  predicate  this  of  the 
judge.  The  words  **shall  be  summoned" 
also  seem  more  appropriate  to  an  offence 
out  of  court,  than  to  one  occurring  in  its 
presence.  This  construction  would  be 
plausible  if  not  conclusive,  if  the  punctua- 
tion of  the  second  part  of  it  was  different 
from  what  it  is.  To  adopt  it,  the  stop  in 
the  eight  line  of  the  section,  must  be  re- 
moved to  the  tenth  line,  and  put  after  the 
words  ** therein  charged."  The  court  be- 
low, I  presume,  supposed  that  a  sound  con- 
struction required  it  to  be  so  read.  However, 
this  is  a  liberty,  which,  I  think,  we  cannot 
take  in  construing  it,  especially  as  it  is  not 
countenanced  by  any  previous  publication ; 
and  without  it,  there  is  insuperable  diffi- 
culty in  giving  it  such  construction.  As  it 
stands,  the  first  part  of  the  sentence  must 
have  reference  to  "party  accused;'*  else, 
there  is  nothing  which  the  court  can  do 
from  its  own  observation.  The  sentence 
has  no  verb,  or  correlative,  with  which  it 
can  be  connected.  Besides,  taking  the 
whole  section  as  it  stands,  whatever  else 
the  judge  may  do  upon  his  own  observation, 
it  is  only  where  the  party  is  found  guilty 
on  an  information,  that  sentence  of  suspen- 
sion can  be  given. 

To  apply  my  observations  more  particu- 
larly :  the  offence  stated  in  this  record,  was 
either  a  malpractice,  within  the  meaning 
of  the  statute,  or  it  was  something  else.  If 
it  was  malpractice,  then  an  information  was 
necessary  in  order  to  suspend.  If  it  was 
not,  then  suspension  was  not  the  appropri- 
ate punishment.  If  it  was  a  contempt  of 
the  laws  generally,  or  of  the  court  particu- 
larly,— a  rudeness,  indecency  or  indecorum, 
unbecoming  a  member  of  the  bar,  the  court 
was  not  without  the  power  to  prevent  or 
punish.  The  counsel  might  have  been  ad- 
monished, that  his  language  or  arguments 
were  improper,  and  that  they  should  not  be 
repeated   or    pursued;  he  might  have 

631  been  fined  and  this  repeatedly;  'or 
finally,  he  might  have  been  com- 
mitted. And  the  same  power  of  fining  or 
committing  might  have  been  exerted, 
though  the  offence  were  also  a  malpractice. 
The  duty  and  power  of  the  court,  in  this 
respect,  are  well  expounded  in  the  case  of 
The  King  v.  Davison,  4  Bam.  &  Aid.  329; 
6  Eng.  C.  L.  R.  440,  where  a  party  accused 
conducted  his  own  defence,  and  was  first 
admonished,  and  afterwards  fined  three 
times  in  the  course  of  his  argument.  The 
principles  there  stated  apply  a  fortiori  to 
a  defence  made  by  counsel,  who  must  be 
presumed  to  possess  more  knowledge  of  his 
duty.  Chief  justice  Abbott  said— *'The 
question,  indeed,  is  a  momentous  one.  It  is 
absolutely  a  question,  whether  the  law  of  the 
land  shall,  or  shall  not,  continue  to  be  prop- 
erly administered.  For  it  is  utterly  impos- 
sible, that  the  law  can  be  so  administered, 
if  those  who  are  charged  with  the  duty  of 
administering  it,  have  not  power  to  prevent 
instances  of  indecorum  in  their  own  pres- 
ence.    That  power  has   been   vested  in  the 
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judges,  not  for  their  personal  protection, 
bnt  for  that  of  the  public.  * '  Bayley,  J. ,  said, 
— '  *The  question  is  shortly  this,  whether  for 
the  future,  decency  and  decorum,  shall  or 
shall  not  be  preserved  in  courts  of  justice ;  or 
whether,  under  colour  of  defending  himself 
ag-ainst  some  particular  charge,  a  defend- 
ant is  at  liberty  to  introduce  new,  mis- 
chievous and  irrelevant  matter  upon  his 
trial.  I  agree,  that  a  defendant,  in  all 
cases,  should  have  every  facility  allowed 
him  in  his  address  to  the  jury,  provided  he 
confines  himself  within  those  rules  which 
decency  and  decorum  require.  In  every 
case,  the  subject  of  discussion  before  the 
jury,  is  to  be  considered,  and  a  judge  is 
bound  to  see  that  the  arguments  which 
are  adduced,  are  such  as  are  consist- 
ent with  decency  and  decorum,  and 
not  foreign  to  the  matter  on  which  the 
jury  have  to  decide*'— '* Every  man,  who 
comes  into  a  court  of  justice,  either  as 
a  defendant  or  otherwise,  must  know  that 
decency  is  to  be  observed  there,  that 

632  respect  is    to   be   paid   to  the  ♦judge, 
and  that,  in  endeavouring   to   defend 

himself  against  any  particular  charge,  he 
must  not  commit  a  new  offence.  Of  the 
power  of  a  judge  to  fine  for  a  contempt  of 
court,  I  have  not  the  least  doubt."  And 
Holroyd,  J.,  said — '*As  far  as  I  can  enter 
into  the  consideration  of  the  subject,  as  to 
the  propriety  of  the  fines  in  question,  I 
think  the  judge  was  fully  justified  in  im- 
posing them,  and  not  only  fully  justified, 
but  was  called  on,  in  discharge  of  his  duty, 
to  impose  them,  in  order  to  prevent  the  line 
of  defence,  in  which  it  was  manifest  the 
defendant  was  determined  to  proceed,  even 
after  a  warning  had  been  given  him  to  de- 
sist. The  judge  had  the  defence  of  the  law 
entrusted  to  him,  and  he  must  either  have 
permitted  a  breach  of  it,  in  which  case  I 
think  he  would  have  abandoned  his  duty, 
or  he  must  have  fined  and  imprisoned  the 
party"— ** After  the  first  fine  was  imposed, 
one  should  have  supposed  it  would  have  pre- 
vented a  repetition  of  the  offence;  but  it 
seems  as  if  there  was  a  direct  design  to  set 
at  defiance  the  law ;  for  the  defendant  said, 
he  would  persist  in  that  course  of  defence" 
— **In  the  case  of  an  insult  to  himself,  it  is 
not  on  his  own  account  that  he  commits,  for 
that  is  a  consideration  which  should  never 
enter  his  mind.  But,  though  he  may  despise 
the  insult,  it  is  a  duty  which  he  owes  to 
the  station  to  which  he  belongs,  not  to 
suffer  those  things  to  pass,  which  will  make 
him  despicable  in  the  eyes  of  others.  It  is 
his  duty  to  support  the  dignity  of  his  sta- 
tion, and  uphold  the  law,  so  that  in  his 
presence,  at  least,  it  shall  not  be  infringed. 
I  think  the  judge  in  this  case  was  justified 
in  stopping  the  defendant  in  this  line  of  his 
defence,  and  was  justified  in  fining  iiim  for 
persisting  in  it." 

From  the  principles  above  cited  (and  they 
might  be  extended  from  the  same  and  other 
cases)  it  is  clear,  that  a  court  is  possessed 
of  full  power  to  punish  any  indecorum,  or 
any  improper  or  unbecoming  language, 
either  of  counsel  or  party,  in  its  own 

633  presence:  that   it   can  *judge    of   the 
relevancy   of   the  argument,    enforce 

respect  towards  the  court,  and  other  persons, 
and  prohibit  and  punish  every  abuse  of  the 


right  of  argument.  The  court  may  inter- 
rupt the  counsel,  and  forbid  any  point  to  be 
discussed,  or  any  course  of  discussion, 
which,  in  its  discretion,  it  thinks  ought  to 
be  prohibited.  Whatever  order,  or  direction 
the  court  may  give  in  such  case,  the  coun- 
sel must  observe  it,  or  be  guilty  of  a  con- 
tempt, and  be  liable  to  every  punishment 
of  one.  And  this,  whether  the  order  or  di- 
rection were  right  or  not.  If  wrong,  (and 
I  admit  the  discretion  is  not  arbitrary, )  the 
counsel  must  take  his  exception  and  submit. 
He  cannot  be  allowed  to  disobey  any  order 
of  the  court,  or  treat  it  otherwise  than  with 
respect.  If  the  court  should  prohibit  any 
fair  discussion  of  the  law  or  the  facts,  such 
as  it  is  decided  the  counsel  is  entitled  to, 
the  court  would  err,  and  the  matter  might 
be  corrected  in  another  forum.  But  what- 
ever the  court  decides  or  orders,  must,  for 
the  time,  be  submitted  to;  and  every  wilful 
disobedience  of  it,  deserves  and  ought  to  be 
promptly  punished.  This  power  of  the 
court,  it  seems  to  me,  is  ample  to  vindicate 
a  due  respect  for  itself  and  the  laws,  in  a 
case  like  that  in  this  record.  The  additional 
power  of  summary  suspension  or  revocation 
of  licence,  is  not  necessary  for  such  pur- 
pose. 

Whether  the  facts  stated  in  the  record, 
amounted  to  malpractice,  for  which  an  in- 
formation might  have  been  directed,  my 
brethren  think  ought  not  now  to  be  decided ; 
because  it  is  not  necessary  to  do  so,  for  the 
decision  of  the  case;  because  an  informa- 
tion may  still  be  ordered,  and  it  would  not 
be  proper  to  prejudge  the  matter;  and  be- 
cause the  examination  of  this  question 
might  delay  the  decision  of  the  cause  until 
the  next  term,  upon  an  inquiry  which  is 
not  necessary  to  the  determination  of  it. 
Under  this  view  of  the  subject,  I  have  for- 
borne to  consider  it. 

Order  reversed. 


634 


♦JUNE  TERM  1836. 

JUDGES   PRESENT. 


Smith, 

Brown, 

Saunders^ 

Duncan, 

Parker, 

Fry, 

Field, 

Baker, 

Lomax^ 

Christian 

Scott. 

Brock  V.  Commonwealth. 

June.  1836. 

Ardent  SptrtU— Indtctment  for  Retailing*— Case  at  Bar. 

—Upon  an  indictment  for  retailing  ardent  spirits, 
specifying  the  precise  quantity  and  the  kind,  to 
be  drunk  where  sold,  without  licence,  proof  of 
retailing  any  quantity  of  any  kind  of  ardent  spir- 
its to  be  drunk  where  sold,  is  sufficient. 

Petition  for  a  writ  of  error  to  a  judg-ment 
of  the  circuit  superiour  court  of  Nicholas. 
An  indictment  was  found  against  Brock, 
charging,  that  he  did,  at  his  own  house, 
sell  ardent  spirits  by  retail,  by  the  pint  and 


•See  monographic  note  on  "Intoxicating  Liquors" 
appended  to  Thon  v.  Ck>m.,  81  Gratt  887,  and  mono- 
graphic note  on  'Indictments,  Informations  and 
Presentments"  appended  to  Boyle  v.  Com.,  14  Qratt. 
e74. 
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half  pint,  to  one  W.  L.  to  be  drunk  where 
sold,  and  did  sell  to  the  said  W.  L.  one  pint 
and  one  half  pint  of  whiskey,  and  did  suffer 
and  permit  him  to  drink  the  said  whiskey 
so  sold  by  retail  at  the  place  where  sold, 
without  licence  for  that  purpose  previously 
obtained,  contrary  to  the  statute  &c.  Plea, 
not  guilty.  At  the  trial,  the  defendant's 
counsel  moved  the  court  to  instruct  the  jury, 

that  to  justify  them  in  finding  a  ver- 
635      diet  of  guilty,  they  *must  believe  from 

the  evidence,  that  the  defendant  sold 
one  pint  and  one  half  pint  of  whiskey  to  be 
drunk  where  sold ;  but  the  court  refused  to 
give  the  instruction,  and  instructed  the 
jury,  that  if  they  should  find,  that  the  de- 
fendant sold  by  retail  ardent  spirits  to  be 
drunk  where  sold,  that  would  be  sufficient 
to  sustain  the  indictment,  though  the  pre- 
cise quantity  of  a  pint  and  a  half  pint 
should  not  be  proved  to  have  been  sold ;  to 
which  the  defendant  excepted.  Verdict 
guilty ;  judgment  for  the  fine  of  30  dollars, 
and  security  required  of  the  defendant  for 
his  good  behaviour  for  one  year. 

To  this  judgment,  the  petitioner  prayed 
a  writ  of  error.  And  Price  ariirued,  that  the 
court  below  erred,  1.  in  refusing  the  in- 
struction asked  for  by  the  defendant's  coun- 
sel, and  2.  in  the  instruction  which  it  gave 
to  the  jury:  for  as  the  prosecutor  had 
charged  the  defendant  with  retailing  a  par- 
ticular quantity  of  a  particular  kind  of 
ardent  spirits,  he  was  bound  to  prove  the 
charge  precisely  as  laid ;  but  the  court  ex- 
empted him  from  strict  proof,  not  only  of 
the  quantity,  but  of  the  kind,  of  spirits  re- 
tailed ;  in  other  words,  allowed  proof  of  a 
different  offence  from  that  charged,  to  con- 
vict the  defendant  of  the  offence  charged, 
in  the  indictment.  He  cited  Winsion's 
case,  4  Leigh  680. 
PER  CURIAM— Writ  of  error  denied. 
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*Comm  on  wealth  v.  Hill. 

June.  1886. 


Marriage  Licence— Infant— Indictment  against  Cleric— 
Case  at  Bar.— in  an  indictment  upon  the  statute  1 
Rev.  Code.  ch.  106.  S  16,  against  the  clerk  of  a 
county  conrt,  for  issuing  a  marriage  licence  for 
the  marriage  of  an  infant  never  before  married, 
without  the  consent  of  the  infant's  father  or 
guardian,  it  is  not  necessary  to  charge,  that  the 
clerk  knew  that  the  party  was  an  infant,  or  that 
he  issued  the  licence  maliciously  or  corruptly,  or 
that  a  marriage  took  place  in  pursuance  of  the 
licence. 

Case  adjourned  from  the  circuit  superiour 
court  of  Fayette.  Hill,  clerk  of  the  county 
court  of  Payette,  was  indicted  in  the  cir- 
cuit superiour  court,  for  issuing  a  licence 
for  the  marriage  of  an  infant,  without  the 
consent  of  the  infant's  father  or  guardian, 
contrary  to  the  provisions  of  the  marriage 
act,  1  Rev.  Code,  ch.  106,  {  16,  pp.  398,  9. 
There  were  four  counts  in  the  indictment. 
The  1st  charged,  that  Hill,  in  August  1833, 
being  then  clerk  of  the  county  court  of 
Fayette,  issued  a  licence,  directed  to  any 
minister  of  the  gospel  duly  authorized  to 
celebrate  the  rites  of  matrimony,  for  the 
marriage  of  John  Stockton  to  Elizabeth 
Rader,  the  said  Stockton  being  then  an  in- 
fant under  twenty -one    years    of    age   and  | 


never  before  married,   without  the  consent 
of  Aaron  Stockton,  the  infant's  father,  who 
was  then  living,    given    either   personally 
before    the    clerk,    or  certified  and  attested 
according    to    l^w,    contrary  to  the  statute 
&c.     The  2nd  count  charged,  that  Hill  issued 
a   licence    for  the   marriage  of  J.  Stockton 
to  B.  Rader,  J.  Stockton  being  then  an  in- 
fant and  not  theretofore  married,    without 
the  consent  of  A.    Stockton   his  father  (in 
general  terms),  contrary  to  the  statute  &c. 
The  3rd  count  was  like  the  second,  except 
that  it  charged,  that  the  licence  was  issued 
by  the    clerk,    for    the  marriage  of  the  in- 
fant J.  Stockton,    without   the   consent  of 
A.  Stockton,  or  of  the  guardian  of  the   in- 
fant.    And  the  4th  count  was  like  the  first, 
except  that  it  did  not  charge,  that  the  mar- 
riage licence  issued  by  the  clerk,  was- 
637      addressed    to    any    minister    *of   the 
gospel  &c.  and  it  charged,  that  it  was. 
issued   without    the   consent  of  the  father, 
in    general    terms.     None    of    the    counts- 
charged,    that    the  clerk  knew,  at  the  time 
he  issued  the  licence,   that  J.  Stockton  was- 
an  infant ;  or  that  he  issued  it  maliciously 
or   corruptly ;  or  that  a  marriage  was  ac- 
tually    celebrated    between     the     parties, 
pursuant  to  the  licence.     The  defendant  de- 
murred generally    to  each  and  every  count 
in  the    indictment.     And    the    court,    with 
the  defendant's  consent,  adjourned  the  fol- 
lowing questions  to  this  court:  1.  Whether 
it  was  necessary  to  charge  in    the    indict- 
ment, that    the    defendant   knew   when  he 
issued    the    marriage    licence,    that    John 
Stockton  was  an  infant?    2.  Whether  it  waa 
necessary  to  charge  in  the  indictment,  that 
the  issuing  of   the    marriage    licence   was 
done  unlawfully  or  maliciously  or  corruptly? 
3.  Whether  the  indictment,  or  either  of  the 
counts  thereof,  was  defective? 

PER  CURIAM— Since  the  passing  of 
the  recent  statute  to  amend  and  explain  the 
marriage  act  (act  of  1835-6,  ch.  64,  Sess. 
Acts,  p.  43),  it  is  understood  but  little 
interest  is  felt  as  to  the  decision  of  the  ques- 
tions adjourned  to  this  court.  It  is  neces- 
sary, however,  that  a  decision  should  be 
made,  that  the  case  may  proceed  in  the 
court  below.  The  following  judgment  i» 
to  be  entered— '* The  court  is  of  opinion  and 
doth  decide,  that  the  indictment  is  suffi- 
cient, and  neither  count  thereof  defective  : 
this  is  deemed  a  sufficient  answer  to  all 
the  questions  adjourned :  which  is  ordered 
to  be  certified  &c." 
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^Common wealth  v.  Foggy. 

Jane,  1888. 


Prsctlca—Demarrer— Effect  of  fhrrrnHnfl:  nnitlBj, 
over*— Case  at  Bar.— Upon  a  demurrer  to  an  in- 
dictment for  unlawful  raminff  being-  overruled, 
tbe  defendant  cannot  have  leave  to  plead  not 
guilty  without  offering  to  withdraw  his  demurrer; 
the  court  may,  in  its  discretion,  give  him  leave  to 
withdraw  his  demurrer,  and  to  plead;  but  if  he 
does  not  withdraw  his  demurrer  and  obtain  leave 
to  plead.  Judgment  should  be  given  for  the  fine 
and  costs,  not  that  the  defendant  shall  answer 
over. 


*See  monographic  not*  on  ^'Demurrers**  appended 
to  Com.  y.  Jackson,  2  Va.  Cas.  501. 
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Case  adjonmed  from  the  circuit  supe- 
riour  court  of  Montgomery.  The  grand  jury 
indicted  Foggy,  1.  for  unlawful  gaming  at  a 
tavern,  **by  playing  at  cards  at  a  game 
called  vantoon;***  and  2.  for  unlawful  gam- 
ing at  a  tavern  "by  playing  at  cards,"  with- 
out specifying  the  game.  The  defendant 
demurred  to  the  indictment,  and  the  court 
overruled  the  demurrer.  The  defendant 
then  tendered  the  plea  of  not  guilty,  stat- 
ing at  the  time  that  he  was  ready  for  trial. 
Whereupon  the  court,  with  the  defendant's 
consent,  adjourned  the  following  question 
to  this  court:  What  ought  to  be  the  judg- 
ment of  the  court?  ought  it  to  be  a  judg- 
ment of  respondeas  ouster,  or  a  judgment 
for  the  iine  and  costs? 

PARKER,  J.,  delivered  the  resolution  of 
the  court — The  court  is  of  opinion,  and 
doth  decide,  that,  although  it  was  compe- 
tent for  the  court  below  to  have  rendered  a 
judgment  for  the  fine  and  costs,  the  de- 
fendant not  having  offered,  at  the  time  he 
tendered  his  plea  of  not  guilty,  to  with- 
draw his  demurrer ;  yet  that,  in  exercising 
a  sound  discretion,  the  court  might  have 
entertained  a  motion  to  withdraw  the  de- 
murrer, and  permit  the  plea  of  not  guilty 
to  be  filed,  and  that  such  motion  may  still 
be  made;  in  which  case,  it  will  be  compe- 
tent for  the  court,  in  the  exercise  of  its  dis- 
cretion, to  grant  such  leave,  and  to  receive 
or  reject  the  plea,  as  circumstances  may 
in  its  judgment,  render  proper.  And 
639  the  *court  is  further  of  opinion, 
that  if  the  defendant  does  not  with- 
draw his  demurrer,  and  obtain  leave  to  file 
the  plea  tendered,  no  judgment  to  answer 
over  ought  to  be  given,  but  a  judgment  for 
the  fine  prescribed  by  law,  and  the  costs. 


Ex  Parte  Bouldin. 

June.  1886. 

h*8  Attorney— Renovsl  from  Office,  t— 

Attorneys  for  the  commonwealtta,  in  tbe  circuit 
snperlour  courts,  hold  their  offices  darinr  the 
pleasure  of  the  respective  courts,  and  the  courts 
may  remove  them  from  office,  and  appoint  others 
to  succeed  them,  without  assigning  any  reason  for 
such  removal. 

Lrouis  C.  Bouldin  presented  a  petition  to 
the  court,  verified  by  his  affidavit,  shewing 
that,  at  November  term  1831  of  the  circuit 
superiour  court  of  law  and  chancery  of 
Petersburg,  he  was  duly  appointed  attorney 
for  the  commonwealth  in  that  court,  took 
the  oaths  of  office,  and  entered  upon  the 
discharge  of  its  duties ;  that  he  had  ever 
since  continued  faithfully  to  discharge  the 
duties    of    the    office,   until   the   20th  June 


♦So  spelt  in  the  record,  for  Viufirt-un.— Note  in 
Ori^nal  Edition. 

tOfflcers-Powerof  Renoval.— As  to  the  point  that 
the  power  of  removal,  as  a  sreneral  rule,  is  a  mere 
incident  to  the  power  of  appointment,  see  the  prin- 
cipal case  cited  and  approved  in  McDon^al  v.  Oai- 
iTon,  27  Oratt  IBS.  The  principal  case  is  distinguished 
in  Lewis  v.  Whittle,  T7  Va.  423. 

The  remarks  of  Judob  Scott  on  pagres  658.  and  661 
of  the  principal  case,  are  quoted  with  approval  by 
JUDOK  AKDBBSONin  Autoul  V.  WrifiTht,  22  Gratt.  886. 
887. 


1836,  when  the  court,  without  any  notice 
to  him,  or  any  legal  proceedings  against 
him,  or  any  judgment  or  order  for  his 
amotion  from  office,  made  an  order  appoint- 
ing "A.  B.  Spooner  attorney  for  the  com- 
monwealth in  that  court,  in  the  place  of 
Louis  C.  Bouldin  removed;"  that  he,  Boul- 
din, afterwards  made  a  motion  to  the  court 
to  be  admitted  to  the  performance  of  the 
duties  of  the  office,  which  motion  the  court 
overruled;  he  then  asked,  that  his  motion 
might  be  entered  of  record,  which  the  court 
also  refused:  that  he  was  advised,  that 
this  amotion  of  him  from  his  office  was 
illegal,  and  the  refusal  of  the  court  to  re- 
admit him  was  also  contrary  to  law,  and 
that  he  was  still  lawfully  the  attorney  for 
the  commonwealth  in  the  said  court,  and 
ought  to  be  restored  to  the  perform- 

640  ance  *of  the  duties  of  the  ofHce,  and 
to  the  enjoyment   of  the   emoluments 

thereof.  Wherefore  he  prayed  a  manda- 
mus to  the  judge  of  the  court,  to  restore 
him  to  his  office. 

And  Johnson  for  the  petitioner,  moved 
for  a  rule  upon  the  judge  to  shew  cause 
why  the  mandamus  should  not  be  awarded. 

PARKE^R,  J.,  delivered  the  opinion  of 
the  court.  The  court  has  considered,  with 
all  the  attention  due  to  the  subject,  the 
motion  made  on  a  former  day  of  the  term, 
for  a  rule  to  shew  cause  why  a  mandamus 
should  not  be  directed  to  the  judge  of 
the  circuit  superiour  court  of  law  and  chan- 
cery of  Petersburg,  to  restore  Louis  C. 
Bouldin  to  the  office  of  attorney  for  the 
commonwealth  in  that  court,  from  which  he 
was  lately  removed.  We  are  fully  sensible 
of  the  peculiar  delicacy  of  the  question  sub- 
mitted, involving,  as  it  does,  the  extent  of 
our  own  authority  under  the  law  conferring 
the  power  of  appointment,  and  that  we 
incur  some  responsibility  by  deciding, 
without  further  argument,  that  prosecutors 
for  the  commonwealth  in  each  county,  hold 
their  offices  at  the  pleasure  of  their  respec- 
tive courts;  but  such  being  clearly  our 
opinions,  notwithstanding  the  able  ex  parte 
argument  we  have  heard,  we  think  it  better 
for  all  parties,  and  wiser  in  itself,  to  state, 
in  limine,  the  result  of  our  deliberations, 
and  to  put  an  end  to  this  unpleasant  case 
here,  by  refusing  to  grant  the  rule  asked 
for,  than  to  continue  and  increase  the  ex- 
citement naturally  growing  out  of  such  a 
controversy,  by  granting  the  rule  returna- 
ble to  the  next  term,  with  the  moral  cer- 
tainty of  being  then  compelled  to  discharge 
it. 

If  we  felt  ourselves  at  liberty,  in  the  ad- 
judication of  a  mere  question  of  latv,  to 
rely  with  any  degree  of  confidence  on  con- 
siderations of  policy  and  expediency,  to 
which  some  allusions  were  made  in  the  ar- 
gument, we   do  not  think  they  would 

641  be  found  favourable  to  the  claim  *now 
advanced.     We   are    not    aware    that 

any  evil  or  inconvenience  has  ensued  in 
consequence  of  the  general,  and  until  now, 
we  may  say,  the  universal,  impression  pre- 
vailing in  Virginia,  that  the  tenure  of  the 
prosecutor's  office,  both  in  the  county  and 
superiour  courts,  is  at  the  pleasure  of  those 
courts  respectively.  No  difficulty  has 
hitherto  been  experienced  in  obtaining  the 
services   of  able   and   efficient  prosecutors ; 
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nor  is  it  believed,  that  aay  one  has  ever 
been  prevented  from  acceptinfi:  the  appoint- 
ment, by  the  reflection  that  he  might  be 
deprived  of  it  in  a  summary  way.  Judges, 
acting  under  a  high  responsibility,  are 
rather  inclined  to  take  the  advice  peti- 
tioner's counsel,  and  to  **bear  and  forbear," 
than  to  do  what  is  always  a  painful  and 
invidious  act;  so  that,  practically,  the 
office  had  been  usually  held  during  good 
behaviour,  and  sometimes  longer.  Yet 
the  impression  prevailing  that  the  courts 
might  determine  it  at  pleasure,  has,  with- 
out doubt,  exerted  a  salutary  influence  over 
the  incumbents,  and  induced  them  to  pay 
a  closer  attention  to  their  duties,  than  they 
might  otherwise  have  done.  We  cannot 
think  that  this  conviction  has  at  all  inter- 
fered with  the  administration  of  the  crim- 
inal law,  or  is  likely  to  produce  that 
subserviency  to  the  wishes  of  the  judge,  or 
those  other  compliances  with  his  humours 
or  opinions,  to  which  allusion  has  been 
made.  The  relations  which  exist,  and 
which  must  always  exist  between  the  bench 
and  the  bar,  the  character  of  the  latter  for 
firmness  and  independence,  the  little  com- 
parative value  of  the  office,  and  above  all, 
the  publicity  of  all  proceedings  in  a  court 
of  justice,  are  sufficient  guarantees  against 
all  such  undue  influences.  On  the  other 
hand,  if  the  tenure  of  the  office  in  question, 
were  made  one  during  life, — if  the  officer 
were  placed  beyond  the  control  of  the  court, 
which  alone  is  the  constant  witness  of  the 
manner  in  which  he  performs  his  duties, 
and  the  best  judge  of  his  qualifications,  he 

would  be  rendered  in  effect,  wholly 
642      irresponsible.    *To  expect  his  removal 

by  a  formal  impeachment,  would,  un- 
der any  circumstances,  be  entirely  out  of 
the  question ;  and  no  means  of  removing 
him  by  a  joint  vote  of  the  general  assem- 
bly has  been  devised,  under  our  constitu- 
tion. If  resort  is  to  be  had  to  an  informa- 
tion or  indictment,  the  court  must,  in 
general,  institute  it,  and  must  appoint 
some  other  person  to  act,  at  least  tempora- 
rily, for  the  commonwealth;  and  thus  ex- 
ercise the  very  power,  which  is  now  denied 
to  it.  This  other  person  must  be  a  member 
of  the  bar ;  and  we  know  how  difficult,  nay 
how  impossible  it  would  be,  to  induce  one 
of  the  fraternity  to  prosecute  another,  ex- 
cept in  flagrant  cases  of  moral  delinquency. 
Then  a  jury  would  have  to  pass  upon  the 
accusation,  whatever  it  might  be,  and  to 
determine  the  fitness,  perhaps,  of  the  indi- 
vidual for  an  office,  of  whose  duties  they 
could  have  but  a  very  inadequate  concep- 
tion. If  he  was  popular,  however  undeserv- 
ing, he  might  be  acquitted;  if  obnoxious 
either  as  a  man  or  a  politician,  however 
faithful  as  an  officer,  he  might  be  con- 
demned. The  mode  of  trial  too  would  be 
calculated  to  enlist  partizans,  excite  the 
feelings,  produce  open  collisions  between 
the  bench  and  the  bar,  especially  in  the 
county  courts,  and  perhaps,  divide  the  com- 
munity where  it  was  depending,  into  frac- 
tions that  would  not  readily  subside.  And 
if  these  difficulties  should  be  surmounted 
by  a  more  active  influence  of  the  judge  or 
justices,  that  it  would  be  descent  to  exer-. 
cise,  or  by  any  other  means,  the  modes  of 
prosecution    referred     to,    would    afford    a 


remedy  only  in  cases  of  misbehaviour  in 
office,  and  would  leave  the  cases  that  might 
frequently  occur  of  loss  of  character,  (and, 
of  course,  of  usefulness  in  such  a  station) 
or  of  incapacity  from  disease  or  otherwise, 
wholly  without  redress.  Looking  to  these 
consequences,  we  are  fully  persuaded, 
that  to  deprive  the  courts  (if  they  now  pos- 
sess it)  of  the  power  to  supervise  the  con- 
duct   of    those   officers,    and    to  take 

643  away  their  power  of  removal,  *woukl 
be   to    place    them    beyond    all    real 

responsibility,  and  to  confer  officers  for 
life  where  the  condition  of  good  behaviour 
would  be  merely  illusory.  Therefore,  we 
think,  if  the  law  has  not  established  sncb 
a  tenure  of  office,  it  would  neither  be  con- 
sistent with  the  policy  of  the  state,  as  man- 
ifested in  other  instances,  nor  with  a  wise 
expediency,  now  to  introduce  it.  Of 
course,  we  attach  no  weight  to  the  argu- 
ihents  based  upon  policy  or  expediency, 
and  therefore  forbear  to  press  this  part  of 
the  subject  further. 

An  attempt  was  made  by  the  able  coun- 
sel advocating  this  rule,  to  compare  the 
case  of  a  grant  of  an  office,  to  a  grant  of 
land,  where  the  grantee  at  the  common  law, 
took  an  estate  for  life,  unless  a  smaller 
estate  was  limited.  We  conceive  there  is 
no  just  analogy  between  the  grant  of  prop- 
erty intended  for  the  sole  use  and  benefit 
of  the  grantee,  and  the  grant  of  an  office 
for  the  public  use  and  benefit.  The  cases 
are  too  dissimilar  in  their  objects  to  author- 
ize us  to  predicate  of  the  one,  what  is  true 
in  regard  to  the  other.  A  public  office  is 
created  for  the  benefit  of  the  people ;  and 
the  estate  held  in  it  by  the  grantee,  ought 
to  depend,  exclusively,  upon  considerations 
of  public  utility.  The  private  advantage 
of  the  grantee  influences  the  construction, 
as  to  the  duration  of  his  estate  in  property, 
and  the  rule  governing  it,  is  founded  on 
private  considerations,  and  is  merely  arbi- 
trary. There  are  many  obvious  reasons  in 
favour  of  the  ability  and  independence 
of  some  offices,  and  of  the  greater  responsi- 
bility of  others,  which,  as  we  conceive,  are 
entirely  independent  of  those  applicable  to 
grants  of  property.  Thus,  there  is  a  marked 
distinction  in  this  respect,  between  judicial 
offices,  and  such  as  are  merely  ministerial, 
although  connected  with  the  administra- 
tion of  justice,  which  analogies,  derived 
from  grants  of  property,  can  neither  estab- 
lish nor  illustrate. 

It  would  have  been  more  pertinent  to  this 
inquiry,  if  the    counsel    could    have 

644  maintained    the  proposition,   that  *at 
common    law,   all  such  offices   as  the 

one  in  question,  were  held  during  good  be- 
haviour. In  this,  we  think  he  has  not  suc- 
ceeded. There  were,  doubtless,  many 
antient  offices  in  England,  connected  with 
the  courts,  and  in  the  gift  of  the  chief  jus- 
tices or  other  judges,  which  were  held 
during  good  behaviour  because  usage  and 
custom  had  established  that  tenure.  To 
such,  chief  justice  Hobart  alluded  in  Colt 
&  Glover  v.  Bishop  of  Coventry,  Hob.  153, 
where  he  said — **I  cannot  grant  the  offices 
of  my  gift  as  chief  justice,  for  less  time 
than  for  life."  This  is  apparent  from  the 
observations  of  chief  justice  Holt  on  that 
saying.     In    his    judgment   in    the  case  of 
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Harcourt  v.  Fox,  1  Show.  531,  he  refers  to 
this  remark  of  Hobart,  and  observes,  **that 
all  the  chief  justice  had  to  do,  was  to  point 
out  the  person  that  should  have  the  office, 
and  the  custom  settled  his  estate  in  it." 
The  case  of  Harcourt  v.  Fox  was  one  in 
which  the  custom  had  not  settled  the  estate, 
for  the  clerk  of  the  peace  there,  had  been 
created  by  act  of  parliament.  Therefore, 
the  court  did  not  rely  on  the  principle,  that 
in  an  office  so  created,  the  grantee  took  an 
absolute  estate  for  life,  unless  a  less  estate 
was  given,  although  that  principle  would 
have  been  decisive  of  the  question :  but 
the  judges,  and  among  others  Holt  himself, 
were  compelled  to  rely  on  the  words  of  the 
statute,  which  declared  that  the  clerk  of 
the  peace  was  to  execute  the  duties  of  the 
office,  and  to  take  and  receive  the  fees 
thereof,  '^for  so  long  a  time  only  as  he 
shall  well  demean  himself  in  the  said 
office.*'  The  question  was  one  of  construc- 
tion, and  the  judges  endeavoured  to  prove, 
that  as  the  officers  alluded  to  by  Hobart 
were  in  by  custom,  during  good  behaviour, 
so  in  that  case,  the  clerk  of  the  peace  was 
in  for  the  same  estate,  by  the  act  of  parlia- 
ment. In  the  argument  of  the  case,  re- 
ported 4  Mod.  167-9;  12  Mod.  13,  as  well  as 
in  Shower  428,  the  counsel  for  the  plaintiff, 
arguendo,  laid  down  the  proposition  which 

has  been  cited  from  5  Bac.  Abr. 
645      *Offices  &   Officers,  H.  p.    200,  **that 

by  the  common  law  all  officers  of 
courts  of  justice  were  in  for  their  lives, 
only  removable  for  misbehaviour."  The 
court,  in  its  judgment,  did  not  affirm  that 
proposition  as  a  general  one ;  and  the  coun- 
sel for  the  other  side  answered,  *4hat  this 
was  the  rule  as  to  many  antient  offices,  but 
not  all ;  that  the  office  of  chancellor,  for 
example,  could  not  be  granted  for  life, 
t>ecause  it  had  never  been  so  granted ;  that 
custom  and  nothing  else  prevails  in  all 
these  cases." 

There  are,  moreover,  other  authorities 
besides  those  cited  by  the  counsel  for  the 
applicant,  and  admitted  by  him  to  lean 
against  the  side  he  espoused,  which  prove 
that  the  courts,  at  a  very  early  period, 
exercised  the  power  of  removal  to  a  con- 
siderable extent.  Among  these,  is  the  case 
of  Vaux  V.  Jefferen,  2  Dyer  114,  b.  where 
it  was  determined,  that  the  court  of  com- 
mon pleas  might,  ore  tenus,  discharge  a 
filazer  (a  very  antient  office  of  that  court) 
although  no  record  was  entered  at  the  rolls, 
and  he  was  never  called  on  to  answer ;  the 
office  being  considered  as  one  held  at  the 
pleasure  of  the  court.  So  in  Rex  v.  Evans, 
4  Mod.  30,  it  is  said,  that  if  the  king  grants 
an  office  in  any  of  the  courts  at  Westmin- 
ster, the  court  may  remove  the  officer  for 
insufficiency,  and  they  are  the  proper 
judges  of  his  ability.  And  in  another  case 
in  2  Dyer  150b,  the  office  of  chief  prothon- 
otary  being  vacant,  the  chief  justice  ap- 
pointed another,  and  then  revoked  the  gift, 
and  conferred  the  office  on  a  third  person. 
The  other  jud&ces  did  not  approve  of  this 
latter  appointment,  and  the  only  question 
was,  whether  they  (the  majority  of  the 
court)  could  not  control  the  chief  justice; 
whereupon  a  precedent  was  shewn,  proving 
that  even  in  grants  of  offices  by  the  crown 
in  the    courts  at  Westminster,  those  courts 


might  refuse  to  permit  unfit  persons  to  be 
imposed  upon  them.  The  current  of  au- 
thorities satisfies  us,  that  there  was  never 
any  general  rule,  giving  estates  for  life  to 
officers  of  courts   of  justice,    but  that 

646  they  were  frequently  removed  *at  the 
pleasure   of  the  courts,    for  unfitness 

or  insufficiency. 

The  office  of  attorney  general  in  Eng- 
land, like  that  of  lord  chancellor,  was  al- 
ways at  tne  pleasure  of  the  king — so  was 
that  of  the  solicitor  general,  and  of  every 
other  prosecuting  for  the  king.  They  were 
considered  as  the  servants  or  agents  of  the 
king,  to  perform,  in  his  behalf,  particular 
duties.  These  duties  did  not,  in  general, 
partake,  in  any  degree,  of  the  nature  of 
judicial  duties,  although  connected  with 
the  administration  of  justice,  but  were, 
to  most  purposes,  purely  ministerial,  and 
the  offices  ministerial  offices. 

Now,  in  respect  to  such  offices,  not  an- 
tient ones  whose  tenure  had  been  fixed  by 
immemorial  custom,  we  are  much  inclined 
to  think,  that  the  doctrine  has  been,  at  all 
times,  such  as  it  is  affirmed  to  be,  by  the 
supreme  court  of  Pennsylvania,  in  the 
case  of  Reynolds  v.  Bussier,  5  Serg.  & 
Rawle  451.  In  that  case,  a  question  arose 
as  to  the  power  of  the  governor  to  remove 
an  officer,  appointed  under  the  constitution 
of  that  state,  which  conferred  on  him 
alone  the  power  to  appoint,  but  was  silent 
as  to  removal,  or  as  to  the  tenure  of  the 
office.  The  court  decided,  that  the  power 
of  removal  was  an  incident  to  the  appoint- 
ing power;  observing,  that  **as  to  the  ten- 
ure of  ministerial  offices  in  general,  there 
can  be  no  doubt,  that  it  is  during  pleasure, 
unless  the  law  by  which  the  office  is  es- 
tablished, order  it  otherwise."  The  court 
goes  on  to  say,  that  this  was  not  a  new 
question.  It  engaged  the  attention  of  the 
congress  of  the  U.  States,  soon  after  the 
formation  of  the  federal  constitution,  by 
which  the  president  nominates  and  ap- 
points by  and  with  the  advice  and  consent 
of  the  senate.  There  was  some  plausibil- 
ity in  the  argument,  that  the  tenure  of 
offices  should  be  at  the  pleasure  of  the  pres- 
ident and  senate,  because  the  president 
could  not  appoint  without  the  consent  of  the 
senate,  and  the  constitution  is  silent  as 
to  the  power  of  removal.     Yet  it  was 

647  determined,  *with  general  approba- 
tion, that  the  pleasure  of  the  presi- 
dent was  the  tenure  of  office."  The 
supreme  court  of  Pennsylvania  there  alludes 
to  the  decision  of  congress  in  the  year 
1789,  when  the  executive  offices  were  estab- 
lished, after  that  famous  debate,  in  which 
our  own  lamented  Madison — clarum  et  ven- 
erabile  nomen — took  so  distinguished  a 
part  in  maintaining  the  power  of  the  presi- 
dent. Whether  the  doctrine  then  estab- 
lished, was  founded  on  sound  constitutional 
principles,  it  is  not  for  us  to  say,  and  we 
do  not  mean  to  be  understood  as  affirming 
or  denying  its  correctness.  We  rely  on  the 
fact,  that  it  was  then  established,  **with 
general  approbation,"  and  we  believe  no 
serious  question  has  ever  been  raised  since,' 
except  in  the  case  of  Reynolds  v.  Bussier, 
just  cited,  that  the  power  which  appoints 
an  officer,  has  not  authority  to  remove  him. 
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if  the   constitution  or  law  establishing  the 
office,  does  not  order  it  otherwise. 

Be  this,  however,  as  it  may,  one 
thing,  we  presume,  cannot  be  denied; 
namely,  that  if  an  office  is  created, 
and  its  tenui^e  is  not  fixed,  we  may 
look  to  the  course  of  legislation  on  the 
subject,  to  determine  whether  it  was  in- 
tended to  be  one  for  life,  or  during  pleasure ; 
and  that,  if  from  that  survey,  or  from  the 
objects  and  provisions  of  the  law  itself, 
from  the  known  practice  under  it,  or  from 
contemporary  exposition,  we  can  gather  the 
intention  of  the  legislature  or  other  body 
creating  it,  we  ought  to  give  it  effect. 
Chief  justice  Holt,  in  Harcourt  v.  Fox, 
already  referred  to,  declared,  that  he  was 
more  inclined  to  the  opinion  he  gave,  ** be- 
cause he  knew  the  temper  and  inclination 
of  the  parliament  when  the  act  was  made.*' 
And  in  the  very  late  case  of  Smyth  v. 
Latham,  9  Bingh.  692,  23  Eng.  C.  L.  R. 
424,  where  it  was  decided,  that  the  office 
of  paymaster  of  exchequer  bills  was  held 
at  the  pleasure  of  the  commissioners  of 
the  treasury  who  appointed  him,  the  court 
of  king's  bench  said,  **that  this  not  be- 
ing an  antient  common  law  office,  of  which 
the  duration  and  appointment  were 
648  governed  *by  antient  usage,  the  ques- 
tion of  its  duration  and  tenure,  is  no 
other  than  an  inquiry  into  the  meaning 
and  intention  of  the  statute  creating  it." 
Such  an  inquiry  with  reference  to  the 
duration  and  tenure  of  the  office  of  prose- 
cutor for  the  commonwealth  in  Virginia, 
must,  we  think,  result  in  the  conviction, 
that  the  legislature  never  intended  to  give 
a  freehold  in  it. 

We  have  already  said,  that  the  attorney 
and  solicitor  general,  in  England,  were,  at 
all  times,  appointed  and  removed  at  the 
pleasure  of  the  crown.  They  held,  and 
still  hold,  their  offices  during  pleasure, 
whilst  the  tenure  of  judicial  office  has  been 
placed  on  a  more  stable  footing.  Prosecu- 
tions at  the  distant  assizes  are  frequently 
conducted  by  king's  counsel  appointed  for 
the  occasion,  and  designated,  perhaps,  by 
the  attorney  general.  In  this  country,  be- 
fore the  revolution,  the  attorney  general  for 
the  colony,  held  his  office,  mediately  or  di- 
rectly from  the  king,  and  at  his  pleasure. 
The  king's  attorneys  or  prosecutors  in  the 
county  courts,  we  have  every  reason  to  be- 
lieve, were  recommended  by  those  courts, 
but  appointed  by  the  attorney  general, 
and  by  him  removable  at  pleasure,  being 
considered  merely  as  his  deputies.  This 
state  of  things  continued  after  the  revo- 
lution, and  after  the  constitution  of  1776 
had  fixed  the  tenure  of  the  attorney  gen- 
eral's office  as  one  during  good  behaviour. 
Our  laws  are,  indeed,  silent  on  the  subject; 
but  we  are  informed  by  a  gentleman  of  this 
city,  that  about  the  year  1787,  he  was 
nominated  by  the  county  court  of  Charles 
City  as  a  fit  person  to  fill  the  office  of  attor- 
ney for  that  county;  and  soon  afterwards 
received  a  letter  from  the  then  attorney 
general,  authorizing  him  to  act  in  that 
capacity.  And  we  learn  from  other  sources, 
that  such  was  the  practice  in  similar  cases. 
When  the  district  courts  were  established 
in  1788,  the  law  made  it  the  duty  of  the 
attorney    general   to   appoint     persons     to 


prosecute  *4n     such     of  the   courts   as  he 
could     not     attend     himself;"    Old     Rev. 
Code,     ch.     67,    {     42;     Pleasants's 
649      *edi.    83,    thus    placing    the    prosecu- 
tors   in    those   courts,    on    the    same 
footing  with  the  prosecutors  in  the   county 
courts.     It  was  conceded  in   the   argument, 
that,  if  these  officers  were  the  deputies   of 
the  attorney  general,  they  were  removable 
at  his   pleasure.     We    think    this   is  suffi- 
ciently apparent  from  the  terms  of  the  stat- 
ute, authorizing  the  appointment  *  *in   such 
courts   as   he   could    not   attend   himself." 
But   it  appears   more  conclusively   in    the 
law  ascertaining  their  salaries,  which  gave 
to  the   attorney    general   a   certain   salary, 
and  *  *to  each  of  his  deputies  in  the  district 
courts   75  dollars  per  annum."     Id.  ch.  57, 
p.  56.     His  deputies  in   the   county   courts, 
were    paid   in   a  different    manner.     Such 
was  the  situation  of  these  officers,    holding 
at  the  pleasure  of  the  attorney  general   and 
as  his  deputies,  until  January    1800,    when 
it  was  enacted,    **that   attorneys   to   prose- 
cute in  behalf  of  the  commonwealth    shall 
hereafter  be  appointed  in    the  district    and 
all  other  inferiour  courts  of   this   common- 
wealth, by  an  order  of  such  courts  respect- 
ively."    Id.  ch.  240,  p.    398.     This    statute 
only   changed    the    mode    of   appointment. 
It  said    nothing   about    the    tenure   of   the 
office.     But   if   the    tenure    had     therefore 
been    at    the    pleasure   of   the    appointing- 
power,  and  never   was   considered  as   one 
for   life   or   during     good    behaviour,    we 
think    the   inference    irresistible,    that    no 
change  was  intended  in  this  respect,    or   it 
would  have  been  expressed.    The  power   to 
appoint,  with    all  its    incidents,    was   con- 
ferred as  fully  as  it  existed   before ;  among 
which  the  power  to  remove  at  pleasure  was 
one.     In  1808,  when    the   circuit    courts   of 
law  were   established    in    each    county,    it 
was  declared,    that   the   judge  of   each   of 
those  courts    should    appoint   a    prosecutor 
for  the  commonwealth,  who  should    be    al- 
lowed five  dollars  per.  day  for  every  day    he 
might  be  engaged  in  the  public  service,    to 
be  certified  by  the  judge,  provided  the  sum 
should  not   exceed   50   dollars   per   annum. 
Under    this     statute,     it     was     extremely 
difficult      to      induce     any     one     to 
650      ^prosecute  when  important  cases  were 
depending;   and      we      believe      the 
judges  were  frequently   obliged   to    engage 
the  services  of  gentlemen  for  short  periods, 
by  temporary  appointments.     They  changed 
them  at  their  pleasure ;  and  under  that  law 
it  was  necessary,  that   they   should   do    so, 
as  it    sometimes  happened    that   one    well 
enough  qualified  to  conduct  ordinary  prose- 
cutions,   would    be    unfit   or   unwilling    to 
conduct  those  of  a  more   important   charac- 
ter.    We  do  not  know,    that  any   changes 
or  removals  were  made  in  the  circuit  courts 
against  the  consent  of    the   appointee;  but 
we  believe  the  power    never    was   doubted. 
And    in    the    parallel   case    in    the    county 
courts,  several  of  us  well   recollect   various 
instances  of  the    power   of   removal    being 
exerted,  without  assigning  reasons  or  hear- 
ing the  party,  and  without  the  right   being 
questioned  or  denied. 

In  1831,  when  the  present  circuit  superiour 
courts  of  law  and  chancery  were  organized 
in  each  county,  the   legislature   re-enacted 
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the  provision  giving  the  courts  the  power 
to  appoint  their  prosecutor.  At  this  time, 
that  body  could  not  have  been  ignorant  of 
the  general  impression  which,  it  is  admitted, 
had  for  a  long  time  prevailed,  respect- 
ing the  power  of  removal,  and  that  such 
l>ower  had  been  actually  exerted  by  at  least 
some  of  the  county  courts.  Public  atten- 
tion too,  had  just  been  called  to  the  tenure 
of  other  oflBces ;  yet  no  attempt  was  made 
to  restrain  the  power,  understood  to  exist, 
and  to  have  been  exercined,  in  relation  to 
the  prosecutor  for  the  commonwealth  in  the 
respective  courts.  The  tenure  of  the  office 
of  attorney  general  had  just  been  changed 
from  one  during  good  behaviour,  to  one  at 
the  pleasure  of  the  appointing  power. 
The  same  thing  had  occurred  in  the  case 
of  the  clerks  of  the  courts,  who  are  placed  by 
the  new  constitution  under  the  power  of  the 
judges,  and  are  removable  at  their  pleas- 
are.  The  judges  themselves  were  no 
longer  allowed  to  hold  by  the  tenure 

651  of  good  behaviour  alons.  *The 
** temper  and  inclination''  of  the  con- 
vention and  legislature  were  obviously 
adverse  to  the  freehold  tenure  in  office. 
Under  these  circumstances,  it  is  impossi- 
ble to  believe,  that  it  could  have  been 
intended  to  place  these  more  important 
officers  at  the  pleasure  of  the  appointing 
power,  under  one  modification  or  another, 
and  to  give  to  attorneys  for  the  common- 
wealth, commissioners  of  the  courts,  com- 
missioners to  take  depositions,  and  various 
other  inferiour  offices  connected  with  the 
administration  of  justice,  freehold  estates. 
For  it  is  to  be  observed,  that  any  argu- 
ments satisfying  the  mind  that  attorneys 
for  the  commonwealth  hold  during  good 
behaviour,  removable  only  by  impeachment, 
indictment  or  information,  equally  prove, 
that  the  other  officers  mentioned,  as  well 
as  a  host  of  others  appointed  by  the  exec- 
utive, under  the  direction  of  various  laws 
making  no  provision  for  their  removal, 
hold  by  the  same  tenure. 

The  counsel  who  argued  this  case, 
strongly  urged,  that  as  the  attorney  gen- 
eral under  the  old  constitution  of  Virginia, 
held  his  office  during  good  behaviour,  it 
was  fair  to  infer  that  officers  performing  the 
same  duties  in  the  district  and  county  courts, 
held  by  a  similar  tenure.  We  do  not  admit 
the  correctness  of  such  an  inference ;  and  we 
have  endeavoured  to  shew  that  the  fact  was 
otherwise.  But  if  the  argument  were  a 
sound  one,  it  would  surely  be  much  stronger 
to  prove,  that  when  the  tenure  of  that  high 
office  was  changed  by  the  new  constitution 
to  one  at  the  pleasure  of  the  appointing 
power,  it  was  no  longer  the  intention  of 
the  legislature,  that  these  inferiour  officers 
should  hold  appointments  for  life,  deter- 
minable only  by  conviction  of  misbehaviour, 
particularly  when  by  a  change  of  the  law, 
their  salary  or  compensation  was,  to  a  cer- 
tain extent,  placed  at  the  discretion  of  the 
court.  The  discretion  which  was  confided 
in,  to  make  them  an  allowance  for  their 
services,  might  be  equally  trusted  in  the 
matter  of  removal. 

652  *TTpon  the  whole,  we  cannot   doubt 
the   power  of  the  courts   to   remove 

their  prosecutors  at  pleasure,  subject  to  the 
same  responsibility  for  its  abuse,   as  exists 


in  other  cases.  And  we  are,  for  these  rea- 
sons, unanimously  of  opinion,  that  the  rule 
asked  for  be  denied. 

Judge  Thompson  requests  me  to  say,  that 
he  does  not  wish  to  be  considered  as  sitting 
in  this  case,  not  having  heard  the  argu- 
ment, but  that  his  extrajudicial  opinion,  as 
far  as  he  has  examined  the  case  in  con- 
ference, is  in  accordance'  with  that  just 
delivered. 

SCOTT,  J.  Concurring  with  the  judge, 
who  has  delivered  the  judgment  of  the 
court,  in  his  general  views  of  the  question 
on  which  this  case  turns,  and  uniting  as  I 
do,  unhesitatingly,  in  the  judgment  which 
has  been  pronounced,  there  is  yet  some- 
thing connected  with  the  case,  which  I 
trust  will  excuse  me  for  departing  from  the 
usual  course,  where  there  is  no  material 
conflict  of  opinion  among  the  members  of 
the  court.  It  is  not  my  purpose  to  discuss, 
at  large,  the  question  which  has  been  so 
clearly  elucidated  by  the  judge  who  has  pre- 
ceded me :  but  before  I  proceed  to  the  topic 
to  which  my  remarks  will  mainly  apply,  I 
shall  take  occasion  to  state  the  narrow, 
and  as  I  think  impregnable,  ground,  on 
which  our  decision  may  be  placed. 

The  law  under  which  the  applicant  re- 
ceived the  appointment  from  which  he  has 
been  removed,  confers  upon  the  court  the 
power  to  make  it,  in  the  most  general 
terms :  not  a  word  is  used  to  indicate  the 
tenure  by  which  it  is  to  be  held ;  nothing 
of  the  qualifications  of  the  person  on  whom 
it  may  be  conferred ;  nothing  of  the  causes 
for  which  he  may  be  removed,  or  of  the 
tribunal  to  which  he  is  amenable,  or  of  the 
mode  in  which  his  removal  may  be  effected. 
The  first  question,  then,  which  naturally 
presents  itself,  is,  whether  the  power  to 
appoint  at  pleasure,  unrestrained  by  the 
authority  which  confers  it,  carries 
653  with  it,  as  a  necessary  incident,  *the 
power  to  remove  at  pleasure?  If  it 
does,  then  no  farther  inquiry  is  necessary 
in  this  case.  If  it  does  not,  then  some 
other  ground  must  be  found,  on  which  to 
sustain  the  proceeding  of  the  court  below. 

If  an  occasion  was  presented,  in  discuss- 
ing this  question,  to  seek  for  analpgies  in 
the  federal  constitution  and  laws,  and  the 
construction  which  has  been  given  to  the 
appointing  power  conferred  on  the  president 
and  senate,  and  thus  bring  into  discussion 
a  question  of  constitutional  law,  which  now 
divides  the  most  able  expounders  of  that 
instrument,  and  on  which  the  parties  of  the 
day  have  taken  different  sides,  I  should, 
most  certainly,  not  go  out  of  my  way  to 
raise  the  question ;  on  the  contrary,  I  would 
studiously  pass  it  by  on  this,  and  on  all 
other  occasions,  where  the  inquiry  could  be 
avoided  without  manifest  impropriety.  It 
is  precisely  because,  in  my  opinion,  this 
question,  so  far  as  it  affects  the  constitution 
and  laws  of  Virginia,  may  be  decided  with- 
out in  the  slightest  degree  calling  up  the 
political  controversies  of  the  day,  and  to 
avoid  the  inference  that  in  uniting  in  the 
judgment  of  the  court,  I  indicate  an  opin- 
ion on  one  of  the  most  interesting  questions 
which  the  party  struggles  of  the  present 
times  have  given  rise  to,  that  I  shall  take 
occasion  briefly  to  shew^  that  this  resulting 


517 


6  LEIQH 


Virginia  Rbports,  Annotatbd. 


664-660 


power  is  not  conferred   by  the  conatitution 
and  laws  of  Virginia. 

I  shall  not  enter  into  the  inquiry, 
whether  the  removal  of  a  public  ofBcer 
belongs,  in  its  nature,  to  the  one  or  to 
the  other  of  the  great  departments  of  gov- 
ernment, but  shall  confine  myself  to  ex- 
amples drawn  from  the  constitution  and 
laws  of  Virginia;  which,  as  I  conceive, 
shew  conclusively,  that  no  such  general 
principle,  as  that  the  power  to  appoint  car- 
riers with  it,  prima  facie,  the  power  to  re- 
move, is  established,  or  recognized,  by  the 
one  or  the  other. 

It  may  be  assumed,  as  a  postulate,  that  a 
power  conferred  by  the  constitution, 
whether  by  express  grant  or  implication, 
whether  it  be  an  original  substantive 
654  power,  *or  one  which  results  as  an 
incident  to  a  substantive  power,  can- 
not be  taken  away  or  controlled  by  the  leg- 
islature. The  constitution,  art.  5,  i  8, 
declares,  that  **the  sheriffs  and  coroners 
shall  be  nominated  by  the  respective  county 
courts,  and  when  approved  by  the  governor, 
shall  be  commissioned  by  him."  It  says 
nothing  of  the  duration  of  their  offices,  or 
how,  by  whom,  or  for  what  cause,  they  may 
be  removed  from  office.  Do  sheriffs  and 
coroners  hold  their  offices  at  the  pleasure  of 
the  governor  and  the  county  courts,  or 
either?  Is  the  law  prescribing  the  duration 
of  these  offices  unconstitutional?  Cannot 
the  legislature  declare  for  what  delin- 
quencies they  shall  be  forfeited,  and  by 
what  tribunal  such  delinquencies  shall  be 
inquired  into  and  the  forfeiture  enforced? 
The  same  article,  {  7,  declares,  that  **on 
the  erection  of  any  new  county,  justices 
of  the  peace  shall  be  appointed,  in  the  first 
instance,  in  such  manner  as  may  be  pre- 
scribed by  law:  when  vacancies  shall  occur 
in  any  county,  or  it  shall  be  deemed  neces- 
sary to  increase  the  number,  appointments 
shall  be  made  by  the  governor  on  the  recom- 
mendation of  the  respective  county  courts.*' 
May  justices  appointed,  under  the  last 
clause,  be  removed  at  the  pleasure  of  the 
governor  and  county  courts,  or  either  of 
them?  May  not  the  legislature  provide, 
that  these  judicial  officers,  to  whom,  as 
judges  of  the  county  courts,  are  confided 
powers  which  affect,  directly  or  indirectly, 
the  reputations,  fortunes,  personal  security, 
and  even  the  lives,  of  our  citizens,  shall  be 
raised  above  all  sinister  influence  by  hold- 
ing their  offices  during  good  behaviour? 
Can  the  legislature,  by  prescribing  a  differ- 
ent mode  of  appointment  for  the  justices 
who  shall  *'in  the  first  instance'*  be  ap- 
pointed, in  a  newly  created  county,  place 
them,  as  regards  this  power  of  removal, 
upon  a  different  footing  from  those  who 
shall  be  appointed  to  fill  vacancies,  or  add 
to  the  number,  in  an  existing  county?  The 
8th  section  declares,  that  ** the  justices 
655  shall  appoint  constables:"  *is  the 
power  to  remove  constables  at  pleas- 
ure, conferred  by  the  constitution  on  the 
justices?  May  not  the  legislature  provide, 
that  they  shall  remain  in  office  one  or  more 
years,  unless  removed  for  misconduct?  The 
legislature  has,  under  the  constitution,  the 
appointment  of  general  officers  of  the  mili- 
tia :  may  a  general  of  militia  be  removed 
by    a  joint   vote  of  the  two  houses?    Com- 


pany officers  are  chosen  by  the  non-commis- 
sioned officers,  musicians  and  privates,  of 
the  respective  companies ;  and  field  officers 
are  chosen  by  the  company  officers :  now, 
all  other  legislation  apart,  would  the  ap- 
pointing power  have  the  power  to  remove  at 
pleasure?  These  questions  need  only  be 
propounded,  to  receive  a  prompt  and  un- 
qualified negative.  The  power  to  appoint, 
then,  does  not  carry,  as  an  incident,  the 
power  to  remove,  where  no  other  mode  of 
removal  is  prescribed  by  the  authority  from 
which  the  appointing  power  emanates; 
much  more,  to  remove  at  the  pleasure  of  the 
appointing  power.  And  however  differently 
it  may  be  settled  by  the  general  government, 
or  in  our  sister  states,  no  such  principle 
can  be  resorted  to  in  the  construction  of  the 
constitution  and  laws  of  Virginia.  It  fol- 
lows, that  in  whatsoever  hands  the  consti- 
tution may  have  placed  the  power  of 
appointment,  if  the  tenure  of  office  b**  not 
prescribed  by  that  instrument,  it  is  a  sub- 
ject of  legislative  regulation.  And  apply- 
ing the  same  principle  to  the  law  under 
consideration,  we  must  look  to  some  other 
source  for  the  authority,  which  has  been 
exercised  in  the  present  case. 

It  is  a  fact  of  general  notoriety,  and  has 
not  been  questioned  in  the  argument  of  this 
case,  that  it  was  the  universal  opinion  of 
the  people,  and  of  every  department  of  the 
government,  that,  under  the  former  laws 
conferring  upon  the  courts  the  appointment 
of  prosecuting  attorneys,  they  held  their 
offices  at  pleasure.  Such  had,  in  various 
instances,  been  their  practical  construction. 

And  it  may  be  safely  affirmed,  that 
656      not  a    '^single    prosecuting    attorney 

within  the  commonwealth,  either  in 
the  county  courts,  the  old  district  courts,  or 
the  late  circuit  courts  of  law,  received  their 
appointments  under  any  other  impression 
than  that  they  were  removable  at  the  pleas- 
ure of  the  court.  Such  (he  tells  us)  was  the 
opinion  of  the  counsel  for  the  applicant, 
who  himself  once  held  the  office,  although 
his  recent  researches  seem  to  have  shaken 
that  opinion.  I  myself  was  prosecuting  at- 
torney in  both  the  county  and  circuit  courts, 
for  many  years,  and  never  imagined  that  I 
held  the  appointment  by  any  other  tenure 
than  the  pleasure  of  the  court.  With  this 
universal  understanding  of  the  construction 
of  the  law  in  relation  to  these  courts,  it 
was  substantially,  if  not  in  terms,  re-en- 
acted in  relation  to  the  present  circuit  su- 
perionr  courts  of  law  and  chancery.  It  i» 
a  well  known  rule  in  the  construction  of  the 
english  statutes,  which  have  been  adopted 
by  us,  that  they  are  to  be  expounded  here, 
as  they  were  expounded  there,  prior  to  their 
adoption  here.  **The  received  construction 
in  England,  at  the  time  they  are  admitted 
to  operate  in  this  country,  indeed  to  the 
time  of  our  separation  from  the  british  em- 
pire, may  very  properly  be  considered  as 
accompanying  the  statutes  themselves;" 
Marshall,  C.  J.,  in  Cathcart  v.  Robinson^ 
5  Peters  280.  We  all  know,  that  in  the  con- 
struction of  the  statute  of  fraudulent  con- 
veyances and  the  statute  of  frauds,  both  uf 
which  are  borrowed  from  the  english  stat- 
utes, we  constantly  seek  for  guides  in  the 
decisions  of  the  english  courts ;  and  those 
decisions  which  preceded  the  re-enactment 
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of  those  statutes  in  Virginia,  are  considered 
as  authoritative.  In  following  them,  in 
regard  to  the  latter  statute,  we  have  adopted 
a  construction  not  warranted  by,  but  in 
opposition  to,  its  plain  words.  Are  we  not 
warranted,  then,  in  saying,  that  when  with 
full  knowledge  of  the  construction,  which 
by  universal  consent  had  been  placed  on 
the  law  giving  the  appointment  of  pros- 
ecuting    attorneys     to     the     former 

657  courts,  it  was  *re-enacted  with  refer- 
ence to  the  present  courts,  the  legis- 
lature intended  that  it  should  continue  to 
receive  the  same  construction?  A  con- 
struction, which,  as  has  been  shewn  by  the 
judge  who  preceded  me,  is  warranted  by 
the  history  of  the  legislation  on  the  subject, 
and  required  by  convenience.  So  much  for 
the  construction  of  the  statute. 

The  counsel  for  the  applicant  concluded 
his  remarks  with  mournful  anticipations  of 
the  fate  which  awaits  the  judiciary  of  Vir- 
ginia. That  provision  of  the  new  constitu- 
tion, which  authorizes  the  removal  of  a 
judge  by  vote  of  two  thirds  of  both  houses 
of  the  legislature,  for  any  reason  which 
they  may  think  proper  to  assign,  may,  he 
apprehends,  place  the  judges  at  the  mercy 
of  a  dominant  faction;  and  they  cannot, 
therefore,  feel  that  full  security  and  inde- 
pendence, which  will  lift  them  above  the 
prejudices  and  passions  of  the  day,  and 
which  are  the  only  safe  guaranty  for  an 
honest  and  fearless  administration  of  the 
laws.  He  charges  us,  as  we  value  the  se- 
curity of  that  station  in  which  we  are 
placed,  and  which  it  is  our  duty  to  guard, 
carefully  to  avoid  the  exercise  of  all  doubt- 
ful powers,  which  may  bring  us  in  conflict 
with  those  who  influence  and  govern  popu- 
lar opinion ;  and  solemnly  warns  us,  that 
the  judges  may  chance  to  be  (as,  in  truth, 
a  majority  of  us  now  are)  on  the  weak  side 
of  the  great  political  and  party  questions 
that  agitate  and  divide  the  people ;  that  the 
exercise  of  the  power,  which  we  are  now 
called  upon  to  repudiate,  will  involve  us  in 
painful  collisions  with  the  prosecuting  at- 
torneys, and  although  we  may  remove  an 
incompetent  or  unworthy  oflBcer,  he  may 
succeed  in  persuading  the  people  to  differ 
from  our  opinion  of  his  unworthiness,  and 
send  him  to  the  legislature;  and  that  he 
may  there  avail  himself  of  the  advantages, 
which  his  station  and  more  fortunate 
opinions  so  eminently  give  him,  and  al- 
though he  may  not  prevail  on  a  constitu- 
tional majority  to  hurl  us  from  our  seats, 
he  at  least  will  have  the  gratification 

658  *of  harassing  us.     These  admonitions 
were  not  given  in   a  tone  of   menace, 

but  in  a  spirit  of  kindness.  As  the  monitory 
warnings  of  a  friend  to  the  judiciary,  I  re- 
ceive and  appreciate  them.  Perhaps,  it 
would  be  the  part  of  prudence  to  profit  by 
them  in  silence.  They  are,  however,  con- 
nected with  events,  which  appear  to  me  to 
justify,  if  not  call  for,  some  remarks. 

It  was  my  good  or  ill  fortune  to  serve 
with  the  learned  counsel  in  the  convention, 
which  formed  the  new  constitution.  No 
member  of  that  body  appreciated  more 
highly  than  I  did,  the  inestimable  value  of 
an  independent  judiciary;  none  felt  more 
intensely  the  thrilling  appeal  of  the  late 
chief  justice,  in  which  he   depreciated  *  *an 


ignorant,  a  corrupt,  or  a  dependent  judi- 
ciary," as  **the  greatest  scourge  an  angry 
Heaven  ever  inflicted  upon  an  ungrateful 
and  sinning  people,'*  and  implored  us  not 
to  **draw  down  this  curse  upon  Virginia;"* 
none  struggled  more  ardently  than  I  did,  to 
avert  so  dire  a  calamity.  But  I  thought 
then,  and  still  think,  that  independence  is 
not  incompatible  with  a  just  responsibility. 
And  whenever  a  judge  has  become  so  ob- 
noxious as  that  two  thirds  of  the  people, 
whose  servant  he  is,  speaking  through  their 
representatives,  can  find  in  his  conduct 
cause  of  complaint,  which  they  are  willing 
in  the  face  of  the  world  to  avow,  as  the 
ground  of  his  removal,  he  can  no  longer  fill 
the  ofBce  with  honour  to  himself  or  benefit 
to  his  country.  For  myself,  I  am  willing 
to  abide  that  issue ;  and  I  should  despise 
myself,  if  I  were  capable  of  clinging  to  its 
paltry  emoluments,  after  it  was  shorn  of 
the  modicum  of  honour  that  belongs  to  it 
in  its  more  palmy  state.  I  fully  appreciate 
the  value  of  the  lesson  which  the  counsel 
inculcates.  The  narrower  the  jurisdiction, 
the     less     the     labour;     the     fewer     the 

powers,  the  less  the  responsibility. 
659      M  am  sensible,  perhaps  too  sensible, 

of  the  pain  of  being  exhibited  in  the 
legislative  hall,  as  a  spectacle  for  the  gen- 
eral gaze,  and  a  target  for  the  missiles  of 
all  whom  rivalry,  malice,  personal  or  politi- 
cal hatred,  a  desire  of  distinction,  or  a 
willingness  to  try  their  unfleshed  weapons 
in  a  field  where  they  may  inflict  blows 
without  the  risque  of  having  them  re- 
turned, may  urge  on  to  the  assault.  Nor 
am  I  insensible  of  the  danger  attending  the 
collision  against  which  we  are  warned. 
The  lawyer,  in  the  abstract,  is  unpopular: 
but  the  man  of  flesh  and  blood  is  commonly 
found  to  be  a  personage  of  no  small  influ- 
ence and  power:  and  it  is  not  the  least 
alarming  circumstance  to  one  who,  by  ex- 
citing the  esprit  du  corps,  may  make  him- 
self the  object  of  a  combined  attack,  that 
the  influence  of  this  powerful  class  is  the 
just  result  of  their  general  intelligence  and 
integrity,  although  it  sometimes  bears  an 
inverse  proportion  to  these  high  qualities. 
The  duties  which  devolve  upon  us,  as  judges 
of  the  courts  of  original  jurisdiction,  bring 
us  in  conflict  with  the  members  of  the  bar, 
under  circumstances  often  calculated  to  ex- 
cite unpleasant  feelings.  We  have  to  re- 
strain the  impetuous,  and  correct  the 
disorderly.  In  sustaining  our  decisions 
upon  questions  which  start  up  every  mo- 
ment, in  trials  at  nisi  prius,  we  occasion- 
ally expose  the  ignorance  of  some  pretender 
to  professional  learning,  or  some  aspirant 
at  distinction,  whilst  in  paying  that  defer- 
ence which  is  the  just  due  of  learning  and 
vfrtue,  we  lay  the  foundation  for  a  charge 
of  favouritism.  By  punishing,  in  a  sum- 
mary way,  those  offences  which  obstruct 
the  due  and  orderly  administration  of  jus- 
tice, we  subject  ourselves  to  the  charge  of 
tyranny.  It  is  our  constant  employment 
to  expose  the  artifices,  detect  the  frauds, 
and  punish  the  delinquencies,  of  the  baser 
part  of  mankind.  A  judge  who,  for  a  series 
of  years,    administers   justice   within    the 


♦See  Debates  of  the  Convention,  p.  019.— Note  in 
Origrinal  Edition. 
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limits  of  the  same  circuit,  stands  a  chance 
to  have  every  scoundrel  in    it  his  personal 

enemy.  He  is  not  sure  of  escaping- 
660      *the  censures  of  some  of  the  virtuous 

members  of  the  community.  Em- 
barked in  an  important  and  dubious  contro- 
versy, and  blinded  by  passion  and  self-love, 
the  unsuccessful  suitor  is  too  apt  to  think, 
that  he  has  suffered  injustice,  and  is  thence 
led  to  question  the  learning,  the  ability,  or 
even  the  impartiality,  of  the  judge.  Taken 
from  the  bar  of  the  courts  in  which  he  is 
to  preside,  he  has  to  encounter,  in  his  new 
career,  the  heart  burnings  and  enmities 
which  repeated  collisions  may  have  en- 
gendered in  the  breasts  of  his  professional 
brethren,  and  those  among  the  litigant  par- 
ties, and  even  their  witnesses,  whose  views 
he  may  have  thwarted,  or  whose  vices  he 
may  have  exposed,  not  to  mention  such  as 
may  have  undeservedly  come  under  his  lash. 
Withdrawn  by  his  new  employment  from 
that  familiar  intercourse  with  the  people, 
and  interchange  of  courtesies  and  good 
offices,  which  grew  out  of  his  former  pro- 
fession, he  is  in  danger  of  seeing  his  friends 
estranged  from  him:  while  poring  over 
books  in  his  study,  to  enable  him  fitly  to 
discharge  the  important  trust  confided  to 
him,  he  runs  the  risque  of  being  charged 
with  aristocratical  seclusion :  and  while  all 
these  elements  of  mischief,  springing  from 
so  many  points,  are  concentrating  upon 
him,  he  stands  the  unconscious  object  of 
attack.  If,  perchance,  he  should  be  ap- 
prised of  his  danger,  he  is  denied  the  use 
of  offensive  weapons.  His  only  reliance  is 
on  the  armour  of  conscious  integrity,  and 
armour  not  always  proof  against  the  shafts 
of  the  most  depraved  of  his  enemies.  With 
all  these  odds  against  us,  the  collision 
against  which  we  are  warned,  is  a  fearful 
one  indeed.     But  I    trust   the   time   is   far 


distant,  when  the  judges  of  Virginia  will 
take  counsel  of  fear.  I  am  not  unmindful  of 
the  portents  that  surround  us ;  but  whether 
the  danger  be  remote  or  imminent,  it  is  our 
duty  to  look  it  boldly  in  the  face,  and  not 
surrender  the  citadel  which  we  have  been 
appointed  to  guard,  while  a  blow  can  be 
struck  in  its  defence.  The  courts  of 
661  justice  are  *the  guardians  of  the  dear- 
est rights  of  man  in  a  social  state.  To 
them  is  assigned  the  task  of  ascertaining 
and  enforcing  the  rights,  and  redressing 
the  wrongs,  of  every  member  of  the  com- 
munity. It  is  there  the  ignorant  find  relief 
from  the  arts  and  frauds  of  the  crafty  and 
designing:  it  is  there  alone,  that  wealth 
and  poverty  may  contend  on  equal  terms: 
it  is  there  that  the  weak  find  refuge  from 
the  strong.  They  are  formidable  only  to 
the  guilty.  It  is  not  by  laws  alone,  but  by 
an  enlightened,  honest  and  fearless  admin- 
istration of  justice,  that  every  man  may 
sit  secure  under  his  own  fig  tree,  and  there 
is  none  to  make  him  afraid.  What  will  be 
the  condition  of  the  poor  and  unfriended 
suitor — who  can  resist  a  powerful  and  pop- 
ular adversary — what  chance  of  justice  for 
him  who  is  marked  out  for  a  victim  by 
government — if  the  judge  stands  in  awe  of 
political  power?  If  ever  those  who  lead  and 
direct  public  opinion,  not  satisfied  with 
victories  in  their  appropriate  field,  shall 
wage  war  upon  the  courts,  I  trust  the  people 
will  come  to  the  rescue,  and  not  realize  the 
fable  of  the  wolves  and  the  sheep. 

I  will  not  invite  the  attack,  by  sounding  a 
retreat  before  the  assault  is  made.  I  con- 
scientiously believe,  that  the  legislature 
has  delegated  to  the  judges,  the  power 
which  has  been  exercised  in  this  case,  and 
so  believing,  I  shall  not  hesitate  to  sustain 
the  judge  who  has  exercised  it. 

Rule  refused. 


520 


INDEX. 


ABATEMENT. 
Pleas  in  abatement 

1.  Tbe  utmost  strictness  is  required  in  pleas  in 
abatement:  and  a  general  demurrer  to  such  plea 
lias  all  the  effect  of  a  special  one. 

Hortons  &  Button  v.  W.  &  E.  Townes,  47 

2.  Plea  in  abatement  to  jurisdiction  held 
naufirht,  1.  because  pleaded  by  attorney,  not  in 
person  :  2.  because  concluded  with  a  prayer  quod 
billa  cassetur,  instead  of  si  curia  co^noscere  vellt ; 
and  S.  because  it  did  not  give  plaintiffs  a  l)etter 
writ— per  Tucksb,  P.  S.  C,       47 

ACCJOUNT. 
I.  Bill  for  account  of  assets. 

1.  Quere.  whether  a  creditor  at  larsre  can  main- 
tain a  bill  in  chancery  afirainst  the  executor  of  the 
debtor,  for  a  discovery  and  account  of  assets,  and 
satisfaction? 

Poindexter's  ex'ors  v.  Green's  ex'ors,  604 

2.  See  Devisee  No.  2.  and  S.  C  504 
II.  Omission  of  commissioner's  report  from  record. 

8.  See  Appellate  jurisdiction  No.  5.  and 

S.  C.       604 
ACTION. 

1.  On  Indenture  of  apprenticeship.  See  Appren- 
tice, and 

BuUock  V.  Sebrell.  860 

2.  By  assiflrnee  against  assignor.  See  Assignment 
No.  4,  5,  6,  7,  and 

Drane  v.  Scholfleld.  886 

8.  Assumpsit  for  money  paid.  See  Assumpsit  No. 
1,  and 

Butterworth  v.  Ellis's  adm'x.  106 

4.  Action  for  deceit  in  sale  of  a  slave.  See  Deceit, 
and 

Brown  v.  Shields.  440 

6.  Detinue  against  an  executor  as  such.  See  Det- 
inue, and 

Allen's  ex'or  v.  Harlan's  adm'r.  42 

Catlett's  ex'or  v.  Russell,  844 

6.  Action  on  promise  to  pay  another's  debt  See 
Guaranty  No.  1, 2,  8,  4.5.  and 

Colgin  V.  Henley.  85,  6 

7.  Action  on  indemnifying  bond.  See  Indemnify- 
ing bond  No.  1,  and 

Liewis  V.  Adams  and  another.  820 

ACTS  OP  ASSEMBLY. 
See  Statutes  cited  and  construed. 
ADMINISTRATION. 

1.  See  Executors  and  administrators. 

2.  Diffnity  of  debt  from  estate  of  decedent  who 
married  an  executrix  or  administratrix  and  wasted 
the  assets.  See  Executors  and  administrators  No. 
15.  and 

Henrico  justices  for  Craddock  v.  Turner's 
admX  116 

ADMISSION. 
Exclusion  of  admissions  made  for  compromise. 
Tbe  rule  which  excludes  propositions  or  admis- 
sions made  by  a  party,  for  the  sake  of  or  with  a 
▼lew  to  compromise,  from  being  given  In  evidence 
affalnst  the  party,  and  the  proper  application  of  the 
rule,  considered. 

Brown  V.  Shields,  440 

AGENT. 
See  Principal  and  agent 

AGREEMENT. 
See  Contract 

APPEAL. 
When  appeal  bond  must  be  given. 

1.  Suit  In  equity  against  defendant  as  executor  and 
In  his  own  rlffht  as  legatee,  and  decree  against  him 
personally  ;  on  appeal  allowed  him  from  the  decree, 
an  appeal  bond  with  surety  shall  be  required  of 
him. 

Ersklne  v.  Henry  and  wife  and  others.  378 

2.  Interlocutory  decree  directs  defendant  to  de- 
liver up  slaves  to  be  divided  among  plaintiffs,  and 
then  final  decree  against  him  for  the  profits ;  de- 
fendant appeals    from    both  decrees :    Held,    If 


664  defendant  'has  complied  with  the  interlocu- 
tory decree  by  delivering  the  property,  he 
shall  not  be  required  to  give  an  appeal  bond  with 
surety  for  delivery  thereof  In  case  of  affirmance  ; 
If  he  has  not  so  compiled  with  It,  such  appeal  bond 
shall  be  required.  S.  C,       878 

8.  And  upon  the  question  whether  defendant  has 
so  complied  or  not  parol  evidence,  by  affidavits, 
will  be  received  In  the  appellate  court      S.  C.      878 

4.  When  executor  must  give  bond  on  appeal  from 
judgment  against  him.  See  Executors  and  admin- 
istrators No.  13,  and 

Pugh's  ex'or  v.  Jones.  209 

APPELLATE   JURISDICTION. 

I.  What  may  be  examined  by  appellate  court 

1.  Failure  of  chancery  to  exercise  discretion  to 
decree  sale  of  land  on  credit.    See  Land  No.  4,  and 

Tennent's  heirs  v.  Pattons,  106 

2.  What  win  be  considered  by  appellate  court  on 
exception  to  admission  of  evidence.  See  Bill  of  ex- 
ceptions No.  8,  and 

Klncanon  v.  Commonwealth.  611 

8.  Appellate  court  may  receive  parol  evidence  as 
to  party's  compliance  with  Interlocutory  decree. 
See  Appeal  No.  8.  and 

Ersklne  v.  Henry  and  wife  and  others.  878 

II.  What  objections  will  be  disregarded  In  appellate 
court 

4.  H.  holds  a  mortgage  of  G.'s  land  to  secure  a 
debt  presently  due.  and  C.  holds  a  mortgage  of  the 
equity  of  redemption  of  the  same  land  ;  C.  writes 
to  H.  that  he  Is  vdlllng  to  agree  to  see  him  paid  500 
dollars  for  G.  on  account  of  G.'s  mortgage  to  H. 
within  sixteen  months:  upon  objection  taken  In 
appellate  court  that  It  did  not  appear  thatH.  ac- 
cepted the  promise.  Held,  that  no  such  objection 
appearing  by  the  bill  of  exceptions,  filed  In  the 
court  below,  to  have  been  made  there,  It  cannot  be 
regarded  here. 

Colgin  V.  Henley,  86 

5.  Report  of  an  account  In  chancery  not  excepted 
to  by  either  party  ;  decree  according  to  the  report ; 
on  appeal  taken,  the  report  Is  omitted  from  the 
record,  according  to  the  statute  of  1825-6,  ch.  15,  §  11. 
HELD,  either  party  may  call  for  the  report  In  this 
court  and  have  It  brought  up  ;  but  If  neither  party 
does  so,  no  objectlouM  can  be  considered,  which  the 
report  would  be  necessary  to  explain  or  to  support 

Poindexter's  ex'ors  v.  Green's  ex'ors,  504 

6.  Sec  Judgment  No.  8.  and 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant 870 
III.  Supersedeas. 

7.  Concerning  writs  of  supersedeas,  see  title  Su- 
persedeas. 

APPOINTMENT. 

1.  Construction  of  power  of  appointment  See 
Win  No.  2,  and 

Mitchells  V.  Johnsons  &c..  461 

Renunciation  of  power. 

2.  Quere.  whether,  In  the  case  of  a  testator  mak- 
ing a  provision  for  his  wife  for  life,  and  giving  her 
a  power  of  appointment  of  the  remainder.  If  the 
widow  renounce  the  provision,  she  thereby  re- 
nounces the  power  of  appointment  also,  and  dis- 
ables herself  from  exercising  It? 

MltcheUs  V.  Johnsons  &c.  461 

APPRENTICE. 
Covenant  will  not  lie  In  the  name  of  an  appren- 
tice on  an  Indenture  of  apprenticeship  entered  Into 
by  the  overseers  of  the  poor  without  any  previous 
order  of  court  for  binding  out  the  apprentice  ;  such 
indenture  is  not  a  statutory  deed  ;  and,  therefore, 
covenant  can  only  be  maintained  on  It  In  the  name 
of  the  overseers  who  are  the  parties  to  It 

Bullock  V.  Sebrell.  660 

ARBITRATION  AND  AWARD. 
I.  Where  suit  Is  pending. 
I.  A  submission  to  arbitration,  by  rule  of  court 
of  a  controversy  in  a  suit  pending.  Is  not  within  the 
statute  concerning  awards,  1  Rev.  Code,  ch.  114,  and 
so.   the  court  may  proceed  to   judgment  on    the 
award  at  the  same  term  to  which  it  is  returned. 
Wheatley  v.  Martin's  adm'r,  62 
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II.  Submission  by  executor. 
2.  An  executor  has  a  rifirbt  to  submit  any  claim, 
for  or  asralnst  his  testator's  estate,  to  arbitration  : 
and  the  award  made  pursuant  to  such    submission 
binds  the  estate  :  but  if  injustice  be  thereby  done 
the  testator's  estate,  the  executor  may  be  charge- 
able therefor,  as  for  a  devastavit  S.  C,       62 
III.  Who  may  make  award. 
8.  Submission  to  the  arbitration  of  three  or  any 
two ;  two  join  in  the  award,  fflvlng-  notice  of  the 
award  concluded  and  heing  about  to  be  returned, 
to  the  third,  who  does  not  join  in  it :  Held,  this  is 
no  objection  to  the  validity  of  the  award. 

S.  C.       82 
666      *IV.  Award  made  after  plaintiff's  death. 

4.  After  submission  to  arbitration  by  rule  of 
court,  plaintiff  dies,  and  suit  is  revived  by  his  ad- 
ministrator: the  administrator  of  plaintiff  and  the 
defendant  proceed  in  the  arbitration,  without  any 
new  submission,  and  an  award  is  made:  Held,  the 
death  of  the  plaintiff  did  not  avoid  the  submission, 
and  the  award  under  it  is  grood.  S.  C,       62 

V.  What  riffhts  are  bound  by  award. 

5.  S.  S.  claiming-  slaves  in  her  own  right,  and  oth- 
ers setting  up  a  claim  to  the  same  slaves,  submit 
their  claims  to  arbitration,  and  there  is  an  award 
asrainst  S.  S.  and  in  favour  of  the  conflicting  claim: 
S.  S.  at  the  time  of  the  submission,  was  executrix  of 
T.  S.  but  she  did  not  join  In  the  submission  in  that 
character,  or  allege  any  claim  for  her  testator's  es- 
tate, before  the  arbitrators:  T.  S.'s  legatees  after- 
wards assert  a  claim  to  the  slaves:  It  seems,  if  S. 
S.  had  had  any  right  to  the  slaves  as  executrix  of  T. 
S.  at  the  time  of  submission,  the  award  would  have 
embraced  that  right,  and  barred  the  claim  for  T. 
S  's  estate 

Merrit  and  wife  and  others  v.   Smith  and 
others.  486 

VI.  Objections  in  equity  to  award. 

6.  A  court  of  equity  will  not  set  aside  an  award, 
for  objections,  which,  if  available  at  all,  were  avail- 
able at  law.  but  which  the  party  did  not  avail  him- 
self of  at  law— there  being  no  surprize  proved, 
though  it  is  alleged,  and  no  fraud  proved  or  alleged. 

Wheatley  v.  Martin's  adm'r,  62 

7.  It  is  equally  the  rule  of  equity  as  of  law,  that 
the  reasons  for  setting  aside  an  award,  must  ap- 
pear on  its  face,  or  there  must  be  misbehaviour  in 
the  arbitrators,  or  some  palpable  mistake. 

S.  C.       62 

ARDENT  SPIRITS. 
Proof  on  indictment  for  retailing. 
Upon  an  indictment  for  retailing  ardent  spirits, 
specifying  the  precise  quantity  and  the  kind,  to  be 
drunk  where  sold,  without  license,  proof  of  retail- 
ing any  quantity  of  any  kind  of  ardent  spirits  to  be 
drunk  where  sold,  is  sufUcient. 

Brock  V.  Commonwealth,  6S4 

ASSETS. 

1.  Order  of  administration.  See  Executors  and 
administrators  No.  16,  and 

Henrico  justices  for  Craddock  v.   Turner's 
adm'x,  116 

2.  Quere.  whether  a  creditor  at  larg-e  can  main- 
tain a  bill  in  chancery  against  the  executor  of  the 
debtor,  for  a  discovery  and  account  of  assets,  and 
satisfaction? 

Poindexter's  ex'ors  v.  Green's  ex'ors,  604 

8.  Decree  for  sale  of  lands  descended,  on  bill  to 
marshal  assets.    See  Heir  No.  8,  Infant  No.  8,  and 

Tennent's  heirs  v.  Pattons,  106 

4.  Equitable  jurisdiction  where  land  is  devised 
charged  with  debts.    See  Devisee  No.  2,  and 

Poindexter's  ex'ors  v.  Qreen's  ex'ors,  604 

ASSIGNMENT. 
L  What  amounu  to  an  assignment 

1.  A.  claiming  the  benefit  of  a  judgment  of  R. 
against  T.  as  being  transferred  to  him  by  R.  for 
payment  of  a  debt  due  by  R.  to  him.  brings  assump- 
sit against  R.'s  attorney  for  the  money  collected  by 
him  on  the  judfirment:  and  produces  in  proof  of  his 
claim  a  written  paper  signed  by  R.  authorizing  A. 
to  prosecute  and  recover  the  amount  of  R.*s  claim 
against  T.— Held,  this  imports  a  mere  authority  to 
A.  to  collect  the  debt  for  R.,  not  an  assicrnment  or 
transfer  thereof  to  A. 

Green  v.  Ashby,  186 

2.  What  is  an  equitable  assignment  See  Heir  No. 
1.  and 

Brooks  V.  Hatch,  684 

II.  When  assignor  without  recourse  is  liable. 
8.  A.  holding  a  bond  executed  by  B.  to  C.  contracts 
to  transfer  this  bond  to  D.  for  valuable  considera- 
tion, and  to  procure  C.'s  asslg-nment  thereof  to  D. 


without  any  responsibility  of  or  recourse  against  A. 
whatever:  G.  at  A.*s  instance  accordingly  assigns 
the  bond  to  D.  who  assiflrns  it  to  another,  who  brinffs 
a  suit  against  the  oblisrors  on  the  bond,  in  which  it 
appears  that  the  bond  had  been  discharged  by  pay- 
ment before  it  was  assigned  to  D.  upon  which  D. 
pays  the  amount  to  his  assignee:  C.  who  had  made 
the  assiflrnment  of  the  bond  atA.*s  instance  toD. 
becomes  insolvent:  in  an  action  by  D.  against  A.  to 
recover  the  amount  of  him,  it  seems,  the  contract 
that  the  bond  should  be  assigned  by  Q.  to  D.  without 
recourse  against  A.  did  not  exonerate  A.  from  lia- 
bility to  D.  in  the  case  which  actually  occurred,  of 
the  bond  being  paid  off  and  discharged  at  the  time 
of  the  contract  And  the  meaning  and  effect  of  the 
contract  was  properly  left  to  the  decision  of  the 
jury  by  the  court 

Mays  V.  Callison,  280 

666        *III.  Action  by  assignee  against  assignor. 

4.  In  an  action  by  an  assignee  against  an 
assignor  of  a  promissory  note,  plaintiff,  to  maintain 
his  action,  must  shew  that  the  maker  was  insolvent 
at  the  time  the  note  was  made  or  the  contents  fell 
due.  or  that  he  has  used  due  diligence  to  recover 
from  the  maker,  and  failed. 
.    Drane  v.  Scolfleld,  886 

6.  If  the  maker  of  the  note  was  resident  in  Vir- 
ginia, and  solvent,  at  the  time  the  note  was  made  or 
at  the  time  of  assignment  and  afterwards  removed 
to  an  adjoining  state.— quere,  whether  the  assignee 
was  bound  to  pursue  him  in  sucn  adjoining  state, 
and  prosecute  an  action  against  him  there,  in  order 
to  entitle  himself  to  recourse  against  the  assignor? 

S.  C.       886 

6.  But  whether  he  is  bound,  in  such  case,  to  pur- 
sue the  maker  in  the  adjoining  state  or  not  yet  he 
may  do  so :  and  if  he  elects  to  do  so.  and  fails  to  com- 
mence, or  to  prosecute,  his  suit  against  the  maker, 
with  due  diligence,  he  has  no  recourse  against  the 
assignor.  S.  C       886 

7.  In  action  by  an  assignee  against  a  remote  as- 
signor of  a  bond  or  note,  under  the  statute  1  Rev. 
Code,  ch.  126,  S  6.  the  plaintiff  may  recover  under 
the  general  counts  for  money  had  and  received, 
and  for  money  paid,  laid  out  and  expended:  per 
TUCKBB.  P.  S.  a,       885 

IV.  When  assignment  must  be  proved  on  bill  in 
equity. 

8.  Bill  filed  by  assignees:  answers  call  for  proof 
of  the  assignment:  it  is  error, to  decree  for  the 
plaintiffs  without  such  proof. 

Tennent's  heirs  v.  Pattons,  106 

V.  Set-off  against  assignee  of  bond. 

9.  See  Set-off,  and 

Clopton's  adm'r  v.  Morris  and  another,  87S 

ASSIGNMENT  OF  BREACHES. 
In  debt  on  sheriff's  bond.    See  Sheriffs  and  ser- 
geants No.  4,  and 

Bennett's  ex'or  v.  Giles  governor  for  Loyd.     816 
ASSUMPSIT. 

1.  A.  and  B.  his  surety  are  bound  in  a  bond  to  C 
and  B.  the  surety  marrying  C  the  obligee's  daugh- 
ter, C.  gives  this  bond  to  B.  as  an  advancement  u> 
his  daughter  in  marriage:  Hklo,  B.  cannot  upon 
these  facts,  support  assumpsit  against  A.  for  money 
paid,  laid  out  and  expended  by  him  for  A.'s  use,  or 
any  of  the  common  money  counts.  To  maintain 
assumpsit  for  money  paid,  laid  out  and  expended, 
money  or  some  equivalent  for  money  must  be  in 
fact  paid. 

Butterworth  v.  Ellis's  adm'x.  106 

2.  When  assumpsit  for  money  had  and  received 
lies  not    See  Heir  No.  1,  and 

Brooks  V.  Hatch,  684 

8.  It  seems,  assumpsit  for  money  had  and  received, 
and  money  paid  &c.  lies  for  assignee  against  remote 
assignor.    See  Assignment  No.  7.  and 

Drane  v.  Scolfleld,  886 

4.  What  amounts  to  a  promise  to  pay  another's 
debt    See  Guaranty  No.  1,  and 

Colgin  v.  Henley,  86 

6.  What  is  an  acceptance  of  promise  to  pay  an- 
other's debt    See  Guaranty  No.  2,  and 

S.  a.       86 

6.  Concerning  the  consideration  of  promise  to  pay 
another's  debt  and  proof  of  such  consideration,  see 
Guaranty  No.  3.  4,  5.  Variance  No.  2.  Evidence  No, 
16.  and  S.  C.       86. 6 

7.  Construction  and  effect  of  contract  to  procure 
assignment  of  bond  without  recourse  against  con- 
tractor.   See  Assignment  Na  8,  and 

Mays  V.  Callison.  ttO 

ATTORNEY. 
In  fact 
1.  Construction   of  his  authority*-    See   Principal 
and  agent  No.  8.  4.  and 

Hortons  &  Hutton  v.  W.  &  E.  Townes,  47 
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2.  What  Is  no  assiffnment,  but  a  mere  anthoiity  to 
collect  a  debt    See  Assifirament  No.  l.  and 

Green  v.  Ashby.  186 

8.  Proof  of  principal's  confirmation  of  attorney's 

act.    See  Principal  and  airent  No.  5.  6.  and 

Hortons  &  Button  v.  W.  &  E.  Townes,  47 

At  law. 
4.  By  the  provisions  of  the  statute  1  Rev.  Ck>de.  ch. 
76.  S  0.  a  court  cannot  for  malpractice  of  an  attorney 
or  counsellor,  committed  in  its  presence,  suspend 
the  license  of  the  party  offending,  in  a  summary 
way,  but  must  direct  an  information  to  be  filed 
acrainst  him.  and  inflict  the  punishment  on  the  ver- 
dict of  ffuilty  found  on  such  information. 

Ex  parte  Pisher,  019 

6.  Attorneys  for  the  commonwealth,  in  the  circuit 
superiour  courts  hold  their  offices  during-  the  pleas- 
ure of  the  respective  courts,  and  the  courts  may 
remove  them  from  office,  and  appoint  others  to 
sacceed  them,  without  assiffninsr  any  reason  for 
such  removal. 

Bz  parte  Bouldin.  689 

fl07  •AUCTION. 

1.  Sales  at  auction,  in  general,  are  within  the 
statute  of  frauds. 

Brent  V.  Green.  16 

2.  Concerning  sheriff's  auction  sale  of  insolvent 
debtor's  land,  see  Insolvent  No.  1,  2,  and 

S.  C.       16 

AUTBENTICATION. 

1.  The  statutes  of  Virginia  conceminsr  the  authen- 
tication of  foreign  deeds  apply  to  the  original  deeds, 
not  copies. 

Petermans  v.  Laws,  588 

2.  Office  copies  of  deeds  registered  in  another 
state  are  not  admissible  as  evidence  in  this  state, 
unless  duly  authenticated  according-  to  the  laws  of 
the  U.  States.  S.  C.       688 

AWARD. 

Sec  Arbitration  and  award. 

BANKS. 

1.  Effect  of  mistaking  corporate  name,  on  suit  in 
chancery  ag-ainst  a  bank,  and  of  defective  service 
of  the  process.    See  Corporation,  and 

Bank  of  Virsrinla  v.  Craig,  899 

2.  Guardian's  control  over  ward's  bank  stock. 
See  Guardian  and  ward  No.  2,  and  S.  C.       809 

8.  Liability  of  guardian  and  sureties  for  bank 
stock  of  ward  sold  by  guardian.  See  Guardian  and 
ward  No.  8,  and  S.  C,       899 

BILL  OP  EXCEPTIONS. 
I.  How  the  bill  may  be  framed. 

1.  In  a  bill  of  exceptions  to  a  refusal  of  a  court  to 
ffrant  a  new  trial,  all  the  evidence  adduced  for  the 
plaintiff,  for  whom  the  verdict  was  rendered,  is  set 
out  the  party  excepting  having  offered  no  evidence, 
and  there  being:  no  conflict  in  the  evidence,  nor  any 
doubt  of  the  credit  of  the  witnesses:  Held,  this  bill 
of  exceptions  is  well  taken,  though  it  does  not  pur- 
port to  state  the  facts  proved  at  the  trial. 

Green  v.  Ashby,  136 

2.  Bill  of  exceptions  to  refusal  of  court  to  arrant  a 
new  trial,  in  one  part  of  it,  states  the  evidence  ad- 
duced, not  the  facts  proved  :  yet  it  appears,  that  the 
court  meant  to  certify  the  whole  as  facts  proved : 
H£LD,  the  bill  of  exceptions  is  well  taken. 

Mays  V.  Callison,  280 

IL  What  will  be  considered  by  appellate  court 

3.  Upon  objection  made  to  the  admissibility  of 
testimony,  the  judge  holds  it  admissible,  for  two 
distinct  reasons,  which  he  states ;  and  exception  is 
taken  to  the  admission  of  the  testimony,  wherein 
the  opinion  of  the  judge,  and  his  reasons  for  it  are 
both  stated  :  the  court  not  considering  the  second 
reason  assiirned  by  the  judge  as  having  been  an  in- 
struction to  the  jury,  or  as  excepted  to.  and  holding 
that  the  evidence  was.  for  the  first  reason  assicrned 
by  the  jud^e.  properly  admitted,  affirmed  the  judg- 
ment 

Kincanon  v.  Commonwealth,  611 

4.  That  appellate  court  will  disregard  objection 
not  appearing:  by  bill  of  exceptions  to  have  been 
made  below,  see  Appellate  jurisdiction  No.  4,  and 

Colffin  V.  Henley.  86 

BOND. 

1.  Oyer  of  bond.    See  Oyer,  and 

Bennett's  ex'or  v.  Giles  governor  for  Loyd,       816 

2.  Equity  will  set  up  a  lost  bond  against  a  surety, 
and  upon  satisfactory  proof  that  the  lost  bond 
bound  the  heirs,  against  the  heirs  of  the  principal 
obligor  also. 

Kemey's  adm'r  v.  Kerney's  heirs,  478 


8.  Concerning  appeal  bond,  see  Executors  and  ad- 
ministrators No.  18,  Appeal  No.  1,  8.  8,  and 

Pugh's  ex'or  v.  Jones,  299 

Ersklne  v.  Henry  and  wife  and  others,  878 

BREACH. 
What  is  a  bad  assig-nment  of  breach,  in  debt  on 
sheriff's  bond.    See  Sheriffs  and  sergeants  No.  4,  and 
Bennett's  ex'or  v.  Giles  governor  for  Loyd.     816 

CASE. 
See  Assumpsit  and  Deceit 

CERTAINTY. 
Concerning  certainty  of  description  In  convey- 
ance, see  Mortffaires  and  Trusts  No.  I,  and 

Harvie  and  another  v.  Wickham,  286 

CHANCERY. 
1.  Jurisdiction.    See  Equitable  jurisdiction. 

2.  Practice.    See  Practice  in  suits  in  Equity. 

668  ♦CHARGE  ON  LAND. 

1.    Equitable  jurisdiction  where  land  is  de- 
vised charged  with  debts.    See  Devisee  No.  2,  and 
Poindexter's  ex'ors  v.  Green's  ex'ors,  604 

a.  Construction  of  such  charge.  See  Will  No.  l, 
and  S.  C.       604 

CIRCUIT  SUPERIOUR  COURTS. 
Power  to  remove  commonwealth's  attorney  from 
office.    See  Attorney  No.  6,  and 

Ex  parte  Bouldin,  639 

CLERKS. 
What  is  sufficient  indictment  against  clerk  for 
issuing  marriage  license  to  infant    See  Marriage 
License,  and 

Commonwealth  v.  Hill,  686 

COMMONWEALTH. 

1.  See  Escheat  No.  1.  2,  and 

Commonwealth  v.  Hite,  688 

2.  An  information  for  intrusion  on  lands  of  the 
commonwealth  is  of  the  nature  of  an  action  of  tres- 
pass, and  therefore  cannot  be  maintained  unless  the 
commonwealth  shall  have  acquired  the  possession. 

S.  C,  688 
8.  Upon  an  information  for  intrusion  on  land  of 
the  commonwealth,  defendant  sets  up  title  in  him- 
self ;  a  special  verdict— defective  in  not  findiuflr 
that  the  inquisition  of  escheat  under  which  the 
commonwealth  claims,  was  duly  returned,  in  not 
finding  that  the  possession  was  vacant  at  the  time 
of  the  inquisition,  or  documents  by  which  the  fact 
could  be  ascertained,  and  in  not  finding:  the  title  set 
up  by  the  defendant  with  certainty  and  precision,— 
Held,  too  imperfect  to  enable  the  court  to  give 
judgment  for  either  party:  and  therefore,  verdict 
set  aside  and  venire  de  novo  directed.  S.  C,  688 
4.  Power  of  circuit  court  to  remove  common- 
wealth's attorney  from  office.  See  Attorney  No.  6, 
and 

Ex  parte  Bouldin.  689 

COMPETENCY  OF  EVIDENCE. 
See  Evidence. 

COMPROMISE. 

Exclusion  of  propositions  or  admissions  made  for 
the  bake  of  compromise.    See  Admission,  and 

Brown  v.  Shields,  440 

CONCURRENT  JURISDICTION. 
Ouster  of  equitable  jurisdiction  by  prior  11  tifiration 
at  law.    See  Specific  execution  No.  2.  and 

Moore's  adm'rs  v.  Fit2  Randolph  and  others,  175 

CONSTRUCTION  OF  STATUTES. 
Inconsistent  provisions  in  pari  materia. 
Two  statutory  provisions  in  pari  materia  are 
passed  at  different  times,  but  both  are  incorporated 
In  several  statutes  enacted  at  a  general  revisal  of 
the  statute  laws:  if  there  be  any  difference  between 
them,  the  court  will  look  to  the  dates  of  the  original 
enactments,  and  give  effect  to  that  which  was  last 
passed. 

Winn  adm'x  &c.  v.  Jones,  74 

CONTRACT. 
I.  Construction. 

1.  Of  letter  of  attorney.  See  Principal  and  agent 
No.  8,  4,  and 

Hortons  &  Button  v.  W.  &  E.  Townes.  47 

2.  What  is  a  mere  authority  to  collect  a  debt  and 
no  assiirnment    See  Assignment  No.  1,  and 

Green  V.  Ashby,  186 

8.  What  amounts  to  a  promise  to  pay  another's 
debt    See  Guaranty  No.  1,  and 

Colsrin  v.  Henley,  86 
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4.  What  is  an  acceptance  of  promise  to  pay 
another's  debt    See  Guaranty  No.  2,  and 

S.  C,       86 
&  When  assignor  is  liable,  though  assignment  be 
without  recourse.    See  Assignment  No.  8,  and 

Mays  V.  Callison,  290 

ft.  See  Ck>venant  No.  1,  and 
Tait's  adm'r  v.  Talt.  154 

7.  What  is  a  covenant  for  conveyance  of  land  with 
general  warranty.    See  Covenant  No.  2,  and 

Ruckerv.  Lowther,  260 

8.  Ck>n8tmction  of  covenants  in  lease.  See  Lessor 
and  lessee  No.  1,  and 

Dudley  v.  Estill  and  another,  562 

IL  Validity. 
D.  Concerning  the  consideration  of  promise  to  pay 
another's  debt.    See  Guaranty  No.  3,  4, 5,  and 

Colgin  V.  Henley.  85,  6 

10.  What  contract  is  not  usurious.    See  Usury,  and 
Campbell  v.  Shields.  517 

11.  Validity  of  partnership  agreement  for  lease, 
notwithstanding  deed  of  one  partner.  See  Partner- 
ship, and 

Kyles  V.  Roberts's  ex'or  and  others,  405 

12.  Validity  of  sale  as  against  vendor's  creditors. 
See  Fraudulent  alienations  No.  1.  and 

Lewis  V.  Adams  and  another.  320 

13.  What  sale  by  sheriff  of  insolvent  debtor's  land 
is  valid.    See  Insolvent  No.  2,  and 

Brent  v.  Green,  16 

660  •in.  Proof. 

14.  What  is  proper  proof  of  the  consideration 
of  promise  to  pay  another's  debt.  See  Evidence  No. 
15,  and 

Colgin  v.  Henley,  86 

15.  Concerning  variance  between  the  contract 
alleged  and  that  proved,  see  Variance,  and 

Colgin  V.  Henley,  86 

Bennett's  ex'or  v.  Loyd,  816 

IV.  Specific  execution. 

16.  Specific  execution  against  surviving  partners, 
of  deceased  partner's  agreement  for  lease.  See 
Partnership,  and 

Kyles  V.  Roberts's  ex'or  and  others,  405 

17.  When  specific  execution  of  contract  for  pur- 
chase of  land  will  be  denied  as  against  vendee.  See 
Specific  execution  No.  2,  3,  4,  and 

Moore's  adm'rs  v.  Fitz  Randolph  and  others,  175 

18.  When  specific  execution  will  be  refused  for 
want  of  mutuality.  See  Specific  execution  No.  1, 
and  S.  C,       175 

CONTRIBUTION. 
When  tenant  for  life  is  not  bound  to  contribute 
with  remainderman.    See  Tenant  for  life,  and 
Poindexter's  ex'ors  v.  Green's  ex'ors,  504 

CONVEYANCE. 
1.  See  Distress.    Mortgages  and  trusts  No.  1.  and 
Harvie  and  another  v.  Wickham,  286 

5.  See  Fraudulent  alienations  No.  1,  and 

Lewis  V.  Adams  and  another,  820 

COPY. 

1.  An  office  copy  of  a  deed  registered  in  N.  Caro- 
lina, is  not  admissible  as  primary  evidence  in  this 
state,  unless  there  be  some  statute  of  N.  C  making 
them  so. 

Petermans  v.  Laws.  528 

2.  See  Authentication,  and  S.  C,       628 

CORPO^TION. 
Effect  of  mistaking  corporate  name. 
BUI  filed  by  the  sureties  of  a  guardian,  against 
him  and  the  president  and  directors  of  Bank  of 
Virginia,  not  the  president,  directors  and  company 
of  the  Bank  of  Virginia,  which  is  its  corporate 
name:  injunction  ordered  by  the  court  against  the 
guardian,  to  restrain  him  from  selling  his  ward's 
stock  in  the  bank;  a  subpoena,  with  an  injunction 
indorsed  by  the  clerk,  to  restrain  the  president  and 
directors  of  the  bank  from  permitting  the  guardian 
to  transfer  the  stock,  is  served  on  the  president: 
Hblj),  this  process,  so  served,  does  not  bind  the 
bank:  nor  is  it  even  notice  to  the  bank,  actual  or 
constructive,  of  the  equity  asserted  by  the  guard- 
ian's sureties  in  their  bill,  since  the  bank  in  its 
corporate  character  is  not  party  to  the  bill,  and  the 
president  is  not  the  offices  of  the  bank  whose  prov- 
ince it  is  to  receive  such  notice. 

Bank  of  Virginia  v.  Craig,  800 

COUNSEL. 
Concerning  suspension  of  counsel's  license,  for 
malpractice,  see  Attorney  No.  4,  and 

Ex  parte  Fisher,  610 

COVENANT. 
L  Construction. 
1.  Covenant  between  A.  and  B.  that  the  parties 


should  build  merchant  mills  on  a  stream  on  A-'s 
land.  A.  contributing  one  third,  and  B.  two  thirds  of 
the  expenses,  and  then  sbould  work  the  mills  on 
joint  account,  for  a  term  of  seventeen  years:  at  the 
end  of  which  term,  if  rebuilding  of  the  mills  should 
be  necessary,  they  should  be  rebuilt  at  joint  ex- 
pense, contributed  in  the  same  proportion,  and  the 
mills  should  remain  the  sole  property  of  A.  the 
owner  of  the  mill  seat,  or  his  heirs,  and  B.'s  propor- 
tion of  expenditures  in  the  original  building,  as  well 
as  of  any  such  rebuilding,  should  be  reimbursed  by 
A.  to  B.— a  mill  dam  and  mill  bouse  were  accord- 
ingly built,  but  within  a  year  afterwards,  the  mill 
dam  was  broken,  and  the  mill  house  entirely  carried 
away,  by  a  fresh :  upon  which  the  parties  abandoned 
the  enterprise,  in  consequence,  it  seemed,  of  B. 
refusing  to  contribute  to  the  expense  of  rebuilding, 
except  on  terms  with  which  A.  was  not  bound  to 
comply;  and  then,  by  another  covenant.  A.  bound 
himself  to  pay  B.  the  amount  of  his  expenditures 
on  the  mill  destroyed,  when  the  same  should  be 
ascertained,  within  ten  years:  Held,  on  a  bill  by 
B's  administrator  against  A.  for  an  account  to 
ascertain  the  amount  of  B's  expenditures,  l.  That 
by  the  terms  of  the  first  covenant,  notwithstanding 
the  destruction  of  the  mill  and  the  abandonment  of 
the  work.  A.  was  bound  to  reimburse  to  B.  his  expen- 
ditures on  the  mill  which  was  destroyed  by  the 
fresh:  dissentiente  Brocksnbbough,  J.— 2.  That  the 
covenants  in  the  first  covenant  were  independent; 
and  if  B.  refused  to  rebuild,  he  was  yet  entitled 
670  to  an  action  for  the  'amount  of  his  expendi- 
tures on  the  mill  destroyed,  without  shewing 
performance  of  his  covenant  to  contribute  to  the 
expense  of  rebuilding;  per  Tuckbr,  P.— 8.  And  per 
tot.  cur.  whatever  might  have  been  the  just  con- 
struction of  the  first  covenant.  A.'8  last  covenant 
settled  all  controversy,  and  bound  him  to  pay  B. 
the  amount  of  his  expenditure,  when  ascertained. 

Tait's  adm'r  v.  Talt.  154 

2.  L.  attorney  for  C.  covenants  to  sell  and  convey 
land  to  R.  "according  to  a  power  of  attorney  given 
him  by  C."  Held,  this  is  a  covenant  for  a  convey- 
ance by  C.  with  general  warranty,  unless  the  power 
of  attorney  referred  to  in  the  covenant,  confined 
the  attorney  to  a  special  warranty,  and  it  waii  shewn 
to  the  purchaser  at  the  time  of  contract,  or  its  con- 
tents fairly  and  truly  stated  to  him:  and  the  power 
of  attorney  not  being  produced,  and  there  being  no 
proof  of  its  being  lost  or  mislaid,  parol  evidence  is 
not  admissible  to  prove,  that  vendor  and  purchaser 
contracted  for  a  deed  with  special  warranty. 

Rucker  v.  Lowther.  26B 

8.  Construction  of  covenants  in  lease.  See  Lessor 
and  lessee  No.  1,  and 

Dudley  V.  Estill  and  another,  SO 

n.  Action. 

4.  Concerning  action  of  covenant  on  indenture  of 
apprenticeship,  see  Apprentice,  and 

Bullock  V.  Sebrell.  Sao 

IIL  Specific  execution. 

5.  When  specific  execution  of  covenant  for  ooii- 
veyance  of  land  will  be  denied.  See  Specific  execu- 
tion No.  1,  2.  8. 4,  and 

Moore's  adm'rs  v.  FItz  Randolph  and  others.  ITS 

COVERTURE. 
See  Husband  and  wife. 

CRIMINAL  PROCEEDINGS. 

1.  See  Ardent  spirits,  and 

Brock  V.  Commonwealth,  684 

2.  See  Attorney  No.  4,  and 

Ex  parte  Fisher.  619 

3.  See  Demurrer  No.  1.  and 

Commonwealth  v.  Foggy,  80 

4.  See  Duelling,  and 

Commonwealth  v.  Dudley,  611 

5.  See  Jury  No.  4,  and 

Hall  V.  Commonwealth,  61ft 

6.  See  Marriage  license,  and 
Commonwealth  v.  Hill,  696 

DAMAGES. 

1.  Measure  of  damages  for  deceit  In  sale  of  a  slave. 
See  Deceit  No.  8.  and 

Brown  v.  Shields.  440 

2.  Damages  in  detinue  against  executor  as  such. 
See  Detinue,  No.  5,  6.  and 

Allen's  ex'or  v.  Harlan's  adm'r,  4* 

Catlett's  ex'or  V.  Russell,  S44 

8.  No  damages  allowed  in  dower  where  husband 

aliened  in  his  lifetime.    See  Husband  and  wife  Na 

1,  and 

Thomas  v.  Gammel  and  wife,  • 

4.  How  damages  are  computed  on  dissolving  in- 
junction to  judgment.    See  Injunction  Na  2,  S,  and 
Washington's  ex'or  v.  Parks.  561 
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DEBT. 
1.  What  is  a  srood  plea  in  bar  to  debt  oq  jadffment 
of  anotber  state.    See  Jadffment  No.  1,  and 

Wilson  and  others  v.  Bank  of  Mount  Pleasant.  670 

2l  Dignity  of  debt  from  estate  of  decedent  who 

married  an  executrix  or  administratrix,  and  wasted 

the  assets.    See  Executors  and  administrators  No. 

15,  and 

Henrico  Justices  for  Craddock  v.  Turner's 
adm*x.  110 

DECEDENTS*  ESTATES. 
See  Executors  and  administrators  No.  15,  and 
Henrico  justices  for  Craddock  v.  Turner's 
adm'x,  110 

DECEIT. 
I.  Declaration  must  charsre  fraud. 
1.  In  case  for  deceit  in  sale  of  a  slave,  in  respect 
of  the  title,  first  count  in  declaration  charges  the 
deceit;  and  second  charsres,  that  defendant  repre- 
sented the  slave  to  be  an  absolute  slave  when  he 
was  in  truth  a  slave  only  for  a  term  of  years,  with- 
out charsrinff  fraud  or  deceit;  the  court  refuses  to 
instruct  the  jury  to  disrefirard  the  second  count: 
verdict  for  defendant  on  first  count,  and  for  plain- 
tiff on  the  second,  and  judsrment  for  plaintiff:  Hsld, 
the  second  count  was  faulty,  and  it  was  error  not  to 
instruct  the  jury  to  disregard  it;  for  though  a  rep- 
resentation of  title  amounts  to  a  warranty,  and  case 
for  deceit  lies  for  a  false  warranty,  the  declaration 
must  charge  fraud. 

Brown  v.  Shields,  440 

n.  Proof  of  eviction. 
2.  In  case  against  a  vendor  for  deceit  in  the 
•71     •sale  of  a  slave,  in  respect  of  the  title,  the 
record  ot  a  pauper  suit  brought  by  the  slave 
against  the  vendee,  to  recover  his  freedom,  is  ad- 
missible evidence  to  prove  eviction  of  the  title. 

S.  C.  440 
UL  Measure  of  damages. 
8.  In  case  for  deceit  in  the  sale  of  a  slave,  Hblo, 
the  purchase  money  with  interest  was  not  the 
proper  measure  of  damages;  and  per  Tuckib*  P.,  it 
seems,  there  is  no  fixed  rule  as  to  the  measure  of 
damages  in  such  cases,  but  the  damages  must  be 
determined  by  the  circumstances  of  the  particular 
case 

Brown  v.  Shields.  440 

DECLARATION. 
1.  Declaration  for  deceit  in  sale  of  a  slave  must 
charge  fraud.    See  Deceit  No.  l,  and 

Brown  v.  Shields.  440 

8.  What  is  a  bad  assignment  of  breach  in  debt  on 
sheriff's  bond.  See  Sheriffs  and  sergeants  No.  4, 
and 

Bennett's  ex'or  v.  Loyd.  816 

DECREE. 
1.  None  can  be  made  against  a  defendant,  where 
the  pleadings  shew  no  case  against  him.    See  Equi- 
table Jurisdiction  No.  2,  and 

Bank  of  Virginia  v.  Craig,  890 

9L  Bill  filed  by  assignees;,  answers  called  for  proof 
of  the  assignment:  it  is  error  to  decree  for  the  plain- 
tiffs without  such  proof. 

Tennent's  heirs  v.  Pattons,  106 

8.  When  decree  for  sale  of  land  should  be  on  credit. 
See  Land  No.  4,  and  S.  C.       196 

4.  When  sale  of  land  descended  should  not  be  de- 
creed against  heir.    See  Heir  No.  3,  and 

S.  C,       196 

&.  Reservation  in  decree  against  infant  heir.    See 

Infant  No.  8.  and  S.  C,       196 

6.  In  general,  the  equitable  title  in  land  should  not 
be  decreed  to  be  sold.    See  Land  No.  8,  and 

Goare  v.  Beuhring,  586 

7.  When  marshal's  sale  is  irregular  for  varying 
from  directions  of  decree.    See  Sale  No.  9.  and 

Tennent's  heirs  v.  Pattons,  196 

8.  The  court  cannot  examine  the  propriety  of  a 
decree  made  at  a  former  term  inter  partes,  nor  set 
aside  such  decree  of  a  former  term,  on  the  ground 
that  it  decided  matters  coram  non  Judice  at  the 
time. 

Bank  of  Virginia  v.  Craig,  400 

9.  Every  decree  which  disposes  of  the  whole  cause, 
and  leaves  nothing  further  to  be  done,  is  a  final  de- 
cree. 

Tennent's  heirs  v.  Pattons.  196 

10.  Concerning  bond  on  appeal  from  decree,  see 
Appeal  No.  1.  2. 3,  and 

Brskine  v.  Henry  and  wife  and  others.  978 

DEED. 

1.  See  Distress.  Mortgages  and  trusts  No.  1,  and 
Harvie  and  another  v.  Wickham,  286 

2.  See  Fraudulent  alienations  No.  1.  and 

Lewis  v.  Adams  and  another,  820 


8.  That  one  partner's  deed  is  no  extinguishment 
of  partnership  agreement  for  a  lease,  see  Partner- 
ship, and 

Kyles  v.  Roberts's  ex'or  and  others,  49& 

4.  Concerning  admissibility  of  copies  of  deeds  as 
evidence,  see  Authentication  No.  1,  2,  Copy  No.  1,  and 

Petermans  v.  Laws,  528 

5.  See  Bond  and  Oyer. 

DEMURRER. 
I.  To  indictment  for  gaming. 

1.  Upon  a  demurrer  to  an  indictment  for  unlawful 
gaming  being  overruled,  the  defendant  cannot  have 
leave  to  plead  not  guilty  without  offering  to  with- 
draw his  demurrer;  the  court  may.  in  its  discretion, 
give  him  leave  to  withdraw  his  demurrer,  and  to 
plead;  but  if  he  does  not  withdraw  his  demurrer 
and  obtain  leave  to  plead.  Judgment  should  be  given 
for  the  fine  and  costs,  not  that  the  defendant  shall 
answer  over. 

Commonwealth  v.  Foggy,  688 

II.  To  plea. 

2.  Upon  demurrer  taken  by  a  plaintiff  to  a  plea, 
the  court  goes  back  to  the  first  fault,  and  if  plain- 
tiff's declaration  is  defective,  gives  Judgment  for 
defendant  on  the  demurrer;  nor  is  the  defect  cured 
by  the  defendant  pleading  over. 

Bennett's  ex'or  v.  Loyd.  816 

8.  Effect  of  demurrer  to  plea,  after  oyer  of  bond 

prayed  by  defendant.    See  Oyer,  and       S.  C,       316 

4.  Demurrer  to  plea  in  debt  on  sheriff's  bond.  See 
Sheriffs  and  sergeants  No.  6.  and  S.  C,       816 

5.  Judgment  where  appellate  court  reverses  Judg- 
ment of  inferiour  court  sustaining  demurrer  to 
plea  in  bar.    See  Judgment  No.  4.  and 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant, 570 
m.  To  evidence. 

6.  It  is  error  to  refuse  to  compel  a  Joinder  in  de- 
murrer to  evidence,  where  the  evidence  is  not 
plainly  against  the  demurrant. 

Green  and  another  v.  Buckner's  adm'r,  82 

7.  On  a  demurrer  to  evidence,  the  demurrant 
672  'waives  all  his  own  evidence  that  at  all  con- 
flicts with  that  of  the  other  party,  admits  the 
truth  of  his  adversary's  evidence,  admits  all  infer- 
ences of  fact  that  may  fairly  be  deduced  from  that 
evidence,  and  submits  it  to  the  court  to  deduce  such 
fair  inferences. 

Clopton's  adm'r  v.  Morris  and  another,  278 

8.  Reversal  of  Judgment  for  defendant,  where 
plaintiff  has  demurred  to  the  evidence.  See  Pay- 
ment No.  2.  and 

Green  and  another  v.  Buckner's  adm'r.  82: 

DETINUE. 
I.  When  it  lies  against  executor. 

1.  Detinue  lies  against  an  executor  as  such,  if  the 
goods  demanded  have  come  to  his  possession ;  other> 
wise  not. 

Allen's  ex'or  v.  Harlan's  adm'r,  42 

2.  Detinue  for  a  chattel  lies  against  an  executor 
as  such,  if  the  chattel  actually  came  to  the  execu- 
tor's possession,  otherwise  not. 

Catlett's  ex'or  v.  Russell,  844 

IL  Scire  facias  against  executor. 
8.  If  in  detinue  the  defendant  dies  pending  the  ac- 
tion, it  may  be  revived  by  scl.  fa.  against  his  execu- 
tor, under  the  statute  1  Rev.  Code.  ch.  128.  S  88.  if  the 
goods  demanded  have  come  to  the  executor's  i>os- 
session;  otherwise,  not:  Therefore  it  must  be  sug- 
gested in  the  scl.  fa.  or  alleged  in  a  declaration 
thereupon,  that  the  goods  came  to  the  executor's 
possession,  for  if  the  executor's  possession  be  nowise 
alleged,  there  can  be  no  recovery  against  him. 

Allen's  ex'or  v.  Harlan's  adm'r.  42 

4.  Detinue  brought  against  testator  and  pending 
at  his  death,  may  be  revived  by  sci.  fa.  against  the 
executor,  under  statute  1  Rev.  Code,  ch.  128,  S  38,  if 
the  chattel  demanded  actually  came  to  the  execu- 
tor's possession,  otherwise  not:  Therefore,  in  sci. 
fa.  against  an  executor,  in  such  case,  it  must  either 
be  suggested  in  the  sci.  fa.  or  alleged  in  a  declara- 
tion thereon,  that  the  chattel  came  to  the  executor's 
possession;  and  if  there  be  no  such  allegation,  no 
Judgment  can  be  given  against  the  executor. 

Catlett's  ex'or  v.  Russell,  344 

IIL  Judgment  against  executor. 

5.  Judgment  In  detinue  against  an  executor  a& 
such,  should  be  given  againsthim  personally  for  the 
goods  by  him  detained,  or  the  alternative  value;  but 
for  all  damages  for  detention,  both  in  his  testator's 
time  and  his  own.  it  should  be  against  him  de  bonis 
testatoris.    Sedquere:see 

Catlett's  ex'or  v.  Russell.  post 

Allen's  ex'or  v.  Harlan's  adm'r.  42 

6.  It  seems,  that  Judgment  in  detinue  against  an 

executor  as  such,  should  be  for  the  goods  or  the  al- 
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ternatiye  value  affainst  the  executor  de  bonis  pro- 
priis,  and  for  the  damasres  for  detention,  both  In  the 
testator's  and  executor's  own  time,  de  bonis  testa- 
toris:  dlssentiente  Bbockbnbkouoh  and  Cabsll,  J., 
who  held,  that  the  judfirment  should  be  ag-ainst  the 
executor  for  the  goods  if  to  be  had,  if  not,  for  the 
alternatiye  value,  the  damages  for  detention,  and 
the  costs,  all  to  be  levied  de  bonis  testatoris. 

Catlett's  ex'or  V.  Russell.  844 

DEVASTAVIT. 

1.  Dignity  of  debt  from  estate  of  decedent  who 
married  an  executrix  or  administratrix  and  wasted 
the  assets.  See  Executors  and  administrators  No. 
15,  and 

Henrico  justices  for  Craddock  v.   Turner's 
adm'x,  116 

2.  See  Arbitration  and  award  No.  8,  and 
Wheatley  v.  Martin's  adm'r,  62 


See  Will. 


DEVISE. 


DEVISEE. 


1.  Ck>mpensation  to  devisee,  where  widow  re- 
nounces the  will  and  takes  dower.  See  Will  No  2, 
and 

Mitchells  V.  Johnsons  &c.,  461 

Chancery  jurisdiction  where  land  is  devised  charged 
with  debts. 

2.  P.  as  surety  for  M.  by  covenant  binding  his  heirs, 
warrants  title  of  slaves  to  G.  and  after,  by  wilL 
charges  bis  real  estate  with  his  debts,  and  devises 
it  subject  to  such  charge:  the  slaves  being  recov- 
ered from  G.'s  executors  by  title  paramount,  and 
sold  under  a  decree  in  chancery  for  1940  dollars,  O.'s 
executors,  without  establishing  their  claim  In  an 
action  at  law  against  P. 's  executor,  file  bill  in  equity 
against  him  and  P.'s  devisees,  suggesting  deficiency 
of  personal  assets,  and  praying  an  account  thereof, 
and  tbat  the  debt  of  1940  dollars  may  be  satisfied 
out  of  the  real  estate:  Heu>.  the  case  Is  properly 
rellevable  in  equity. 

Poindexter's  ex'ors  v.  Green's  ex'ors.  604 

DIGNITY  OF  DEBT. 
From  estate  of  decedent  who  married  an 
678     executrix  or  administratrix  and  wasted  *the  as- 
sets.   See   Executors  and  administrators  No. 
15,  and 

Henrico  justices  for  Craddock  v.  Turner's 
adm'x,  116 

DILIGENCE. 

Concerning  due  diligence  by  assignee  against 
maker  of  note,  see  Assignment  No.  4.  5,  6,  and 

Drane  v.  Scholfield,  886 

DISCOVERY. 
Quere,  whether  a  creditor  at  large  can  maintain  a 
bill  in  chancery  against  the  executor  of  the  debtor, 
for  a  discovery  and  account  of  assets,  and  satisfac- 
tion? 

Poindexter's  ex'ors  v.  Green's  ex'ors,  604 

DISTRESS. 
What  may  be  distrained  for  rent 
A  tenant  having  household  furniture  on  the 
leased  premises,  conveys  it  by  deed  of  trust  to 
trustees  for  payment  of  just  debts,  but  the  goods 
remain  in  possession  of  the  tenant  on  the  premises, 
and  the  lessor  distrains  them  for  rent  In  arrear: 
Held,  these  are  not  goods  belonging  to  the  trustees, 
and  so  exempted  from  the  lessor's  distress  for  rent, 
within  the  meaning  of  the  statute  1  Rev.  Code.  ch. 
118.  S  15. 

Harvie  and  another  v.  Wickham,  386 

DISTRIBUTION. 

1.  In  what  case  widow  is  excluded.  See  Widow 
No.  1.  and 

Dupree's  adm'r  and  others  v.  Cary  and   wife 
and  others,  86 

2.  Where  power  of  appointment  given  by  will  is 
not  executed.    See  Will  No.  2,  and 

Mitchells  V.  Johnsons  &c..  461 

DOWER. 

1.  Where  infant  feme  joined  in  husband's  aliena- 
tion.   See  Husband  and  wife  No.  1,  and 

Thomas  v.  Gammel  and  wife.  9 

2.  Effect  of  widow's  renouncing  will  giving  her  a 
power  of  appointment,  and  claiming  dower.  See 
Will  No.  2,  and 

Mitchells  V.  Johnsons  &c.,  461 

DUE  DILIGENCE. 
Concerning  due  diligence  by   assifirnee   against 
maker  of  note,  see  Assignment  No.  4, 6,  6,  and 

Drane  v.  Scholfield.  886 


DUELLING. 

Indictment  for  abetting. 

An  indictment  for  aiding  and  abetting  in  fighting 

a  duel,  not  charging  with  clearness  and  certainty 

that  a  duel  was  fought,  Hbld,  for  that  reason,  bad 

on  general  demurrer. 

Commonwealth  v.  Dudley.  61S 

EMANCIPATION. 
Slaves  emancipated  by  will  prior  to  the  passing-  of 
the  statute  of  1806-6.  cb.  68, 1  10.  though  their  risht 
to  freedom  under  the  will  did  not  accrue  till  after 
that  statute  took  effect,  are  not  within  the  provi- 
sions of  the  statute,  and  may  lawfully  remain  in  the 
commonwealth. 

Commonwealth  v.  Ned  of  Campbell.  007 

Commonwealth  v.  Isaac  of  Cowling,  607 

EQUITABLE  JURISDICTION. 

1.  Ouster  by  prior  litigation  at  law.  See  Specific 
execution  No.  2.  and 

Moore's     adm'rs    v.     Fitz    Randolph    and 
others,  175 

2.  Bill  in  equity  by  a  ward  against  a  guardian,  his 
sureties,  and  Bank  of  Virginia,  alleges  waste  of 
ward's  estate  by  guardian,  and  prays  an  account  of 
the  guardianship,  and  a  decree  for  the  balance 
found  due.  and  alleges  that  the  guardian's  sureties 
insist,  that  the  bank  is  primarily  responsible  for 
certain  bank  stock  embezzled  by  the  guardian, 
without  having  explained  why  or  on  what  grronnd: 
the  sureties  answer,  and  state  the  ground  on  which 
they  insist  that  the  bank  Is  primarily  responsible 
for  the  stock:  and  the  bank  answers  the  bill,  with- 
out taking  any  notice  of  the  allegations  ag-ainst  it, 
in  the  answers  of  the  sureties:  Hbld.  here  is  no 
case  made  between  the  plaintiff  and  the  bank,  and 
It  Is  therefore  erroneous  to  make  a  decree  against 
the  bank  for  the  stock. 

Bank  of  Virginia  v.  Craig.  W9 

3.  The  court  cannot  examine  the  propriety  of  a 
decree  made  at  a  former  term  inter  partes,  nor  set 
aside  such  decree  of  a  former  term,  on  the  ground 
that  it  decided  matters  coram  non  judice  at  the 
time.  S.  C.       400 

4.  Quere,  whether  a  creditor  at  large  can  maintain 
a  bill  in  chancery  against  the  executor  of  the 
debtor,  for  a  discovery  and  account  of  assets,  and 
satisfaction? 

Poindexter's  ex'ors  v.  Green's    ex'ors.       804 
674        %.     Jurisdiction    where    land    is    devised 
charged  with  debts.    See  Devisee  No.  8,  and 

S.  C.       604 

6.  Jurisdiction  to  injoin  sale  of  slaves  under  exe- 
cution. See  Executors  and  administrators  No.  11, 
and 

Whitton's  adm'r  v.  Terry.  180 

7.  Jurisdiction  to  decree  sale  of  land  descended  on 
bill  to  marshal  assets.  See  Heir  No.  8,  Infant  Na 
8,  and 

Tennent's  heirs  v.  Pattons,  106 

&  Jurisdiction  to  decree  sale  of  land  on  credit. 

See  Land  No.  4.  and  S.  a.       196 

9.  Refusal  of  relief  ag-ainst  judgment  at  law.  See 
Judgment  No.  8,  and  , 

Collins  and  others  v.  Jones.  580 

10.  Setting  up  lost  bond.    See  Loss  of  bond,  and 
Kerney's  adm'r  v.  Kerney's  heirs,  478 

11.  Jurisdiction  to  decree  specific  execuUon 
again&t  surviving  partners,  of  agreement  by  de- 
ceased partner  for  a  lease.    See  Partnership,  and 

Kylefc  V.  Roberts's  ex'or  and  others,  496 

ERROR 
See  Appeal,  Appellate  jurisdiction.  Supersedeas. 
ESCHEAT. 
L  What  is  requisite  to  vest  possession  in  common- 
wealth. 

I.  Inquisition  of  escheat  for  want  of  heirs  of  per- 
son last  seized,  vests  possession  in  the  common- 
wealth immediately,  if  the  possession  be  vacant, 
but  not  otherwise;  for  if  any  have  adversary  pos- 
session of  the  escheated  land  at  the  time  of  the 
ofllce  found,  entry  or  seizure  by  the  offlcers  of  the 
commonwealth  is  necessary  to  give  her  possession. 

Commonwealth  v.  Hite,  588 

8.  And  even  when  the  possession  is  vacant  at  the 
time  of  the  office  found,  the  Inquisition,  in  order  to 
have  the  effect  per  se  of  vesting  the  possession  in 
the  commonwealth,  must  be  duly  returned  to  the 
proper  courts,  according  to  the  statute  1  Rev.  Code, 
ch.  82,  $  2.  S.  C       688 

II.  Information  for  intrusion  on  escheated  land. 

8.  See  Commonwealth  No.  8,  and  S.  C,       688 

EVICTION. 
1.  Proof  of  eviction  of  the  title  to  a  slave.    See 
Deceit  No.  2,  and 

Brown  v.  Shields,  440 
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S.  What  is  DO  eviction  of  lease.  See  Lessor  and 
lessee  No.  1,  and 

Dudley  v.  Estill  and  another,  562 

EVIDENCE. 
L  Competency. 

1.  In  an  action  by  a  white  man  acralnst  a  free 
neflrro.  a  free  ne^ro  is  not  a  competent  witness 
for  the  plain ti£f,  by  statute  1  Rev.  Code,  ch.  111.  S  6. 

Winn  adm'x  &c.  v.  Jones,  74 

2.  When  deputy  sheriff  is  a  competent  witness  for 
prlncipaL    See  Insolvent  No.  8,  and 

Brent  v.  Green.  16 

8.  Competency  of  cestui  que  trust  as  witness  for 
purchaser  from  trustee.  See  Mortfiraffes  and  trusts 
Vo.  2,  and 

Petermans  v.  Laws.  523 

4.  Competency  of  principal  in  forthcoming  bond 
as  witness  for  surety.  See  Principal  and  surety 
l^o.  8.  and 

Steele  v.  Boyd.  547 

5.  See  Principal  and  asrent  No.  5.  and 

Hortons  &  Button  v.  W.  &  E.  Townes.  47 

6i  See  Variance  No.  2.  and 
Colg-in  V.  Henley,  86 

7.  When  parol  evidence  is  not  admissible.  See 
•Covenant  No.  2.  and 

Rucker  v.  Lowther.  250 

8.  When  parol  evidence  by  affldavits  may  be  re- 
•ceived  in  appellate  court.    See  Appeal  No.  8,  and 

Erskine  v.  Henry  and  wife  and  others.  378 

9.  Competency  of  parol  evidence  on  plea  of  usury 
in  debt  on  bond.    See  Usury,  and 

Campbell  v.  Shields,  517 

ia  Concemiufir  exclusion  of  propositions  or  admis- 

^ons  made  for  compromise,    see  Admission,  and 

Brown  v.  Shields,  440 

11.  What  is  considered  by  appellate  court  on  ex- 
•ception  to  admission  of  evidence.  See  Bill  of  excep- 
tions No.  8,  and 

Kincanon  v.  Commonwealth,  611 

12.  Concernincr  admission  of  copies  of  deeds  from 
another  state,  see  Authentication  No.  1,  2.  Copy 
No.  1.  and 

Petermans  v.  Laws,  528 

18.  Competent  evidence  of  eviction  of  title  to  a 
slave.    See  Deceit  No.  2.  and 

Brown  v.  Shields.  440 

14.  Competent  proof  that  plaintiff  in  action  on 
indemnifying  bond  is  damnified.  See  Indemnif  yinsr 
bond  No.  2.  and 

Ray  V.  Clemens,  600 

15.  O.  beinff  indebted  to  H.  and  having  mortffaffed 
land  to  secure  the  debt,  makes  another  mortffag-e  of 
the  same  land  to  secure  a  debt  to  C.  by  which  it 
appears  that  C.  has  undertaken  to  pay  G.'s  debt  to 
H.— then  C  makes  a  written  promise  to  H.  to  pay 

O.'s  debt  to  him :  in  an  action  b/  H.  asrainst  C. 
4175     on  *thls  written  promise,  Hsld,  G.*s  mortffaire 

to  C.  is  proper  evidence  to  prove  a  considera- 
tion moviufir  from  Q.  to  C.  for  C.'s  promise  to  pay 
G.*s  debt  to  H.  thouffh  no  such  consideration  is  laid 
in  the  declaration. 

Colffin  V.  Henley.  86 

16.  Competent  evidence  for  defendants  in  debt  on 
indemnifyiufir  bond.  See  Indemnifying  bond  No. 
8,  and 

Stevens  &  al.  v.  Bransford  &c.,  246 

II.  Variance. 

17.  ConcerniuflT  variance  of  proof  from  pleadinsr, 
see  Variance,  and 

Colffin  V.  Henley,  86 

Bennett's  ex'or  v.  Loyd,  317 

in.  Effect  and  sufficiency. 
1&  Effect  of  verdict  and  Judgment  against  per- 
sonal representative    as  evidence.    See  Executors 
and  administrators  No.  10,  and 

Henrico  justices  for  Craddock  v.  Turner's 
adm'x,  116 

19.  Sufficiency.  See  Principal  and  agent  No.  6. 
and 

Hortons  &  Hutton  v.  W.  &  E.  Townes,  47 

90.  What  is  no  proof  of  payment  See  Payment 
No.  2.  and 

Green  and  another  v.  Buckner's  adm'r,  82 

21.  What  proof  will  sustain  indictment  for  retail- 
ing ardent  spirits.    See  Ardent  spirits,  and 

Brock  V.  Commonwealth,  634 

22.  What  must  be  proved  by  assignee  of  note  in 
action  against  assignor.    See  Assismment  No.  4.  and 

Drane  v.  Scholfleld.  386 

28.  Demurrer  to  evidence.  See  Demurrer  No.  6, 
7.  and 

Green  and  another  v.  Buckner's  adm'r,  82 

Clopton's  adm'r  v.  Morris  and  another,  278 

24.  Sufficiency  of  proof  that  promise  to  pay  an- 
other's debt  was  accepted.  See  Guaranty  No.  2, 
and 

Col«in  V.  Henley,  88 


EXCEPTIONS. 
See  Bill  of  exceptions. 

EXECUTION. 

1.  What  is  not  liable  to  execution  against  an  ad- 
ministrator. See  Executors  and  administrators 
No.  11.  and 

Whltton's  adm'r  v.  Terry.  189 

2.  Jurisdiction  of  equity  to  injoin  sale  of  slaves 
under  execution.  See  Executors  and  administra- 
tors No.  11.  and  S.  C.       189 

8.  Execution  on  dissolving  injunction  to  judgment 
See  Injunction  No.  2,  3.  and 

Washington's  ex'or  v.  Parks,  581 

EXECUTORS  AND  ADMINISTRATORS. 
L  Settlement  of  account. 

1.  The  propriety  of  charging  an  executor  with 
interest  on  balances  in  his  administration  account, 
depends  on  the  particular  circumstances  of  each 
case:  and  he  ought  not  to  be  charged  with  interest 
on  small  annual  balances,  when  It  appears  that  he 
was4n  no  default  in  not  paying  them  over  to  lega- 
tees, and  never  applied  the  mone>  to  his  own  use. 

Wood's  ex'or  v.  Oarnett,  271 

2.  An  executor,  however  meritorious  his  adminis- 
tration, is  not  entitled  to  commission,  if  he  fail  to 
settle  and  return  his  accounts  of  administration, 
according  to  the  statute  of  1824-5,  ch.  8, 1  8. 

S.  C.       271 
II.  Jurisdiction  ag-ainst  foreign  executor. 

3.  Quere,  whether  a  North  Carolina  executor, 
being  in  Virginia,  can  be  sued  here  for  a  debt  of 
his  testator? 

Pugh's  ex'or  v.  Jones,  299 

III.  Bill  for  discovery  and  account. 

4.  Quere.  whether  a  creditor  at  large  can  main- 
tain a  bill  in  chancery  asralnst  the  executor  of  the 
debtor,  for  a  discovery  and  account  of  assets,  and 
satisfaction? 

Poindexter's  ex'ors  v.  Green's  ex'ors,  504 

5.  See  Devisee  No.  2.  and  S.  C,       504 

IV.  Arbitration  and  Award. 

6.  Validity  of  award  after  plaintiff's  death,  on 
submission  by  him.  See  Arbitration  and  award 
No.  4.  and 

Wheatley  v.  Martin's  adm'r.  62 

7.  Executor's  rig-ht  to  submit  to  arbitration.  See 
Arbitration  and  award  No.  2,  and  S.  C,       62 

8.  When  executor's  right  as  such  is  bound  by 
awards.    See  Arbitration  and  award  No.  5,  and 

Merrit  and  wife  and  others  v.  Smith  and 
others,  486 

V.  Detinue  airainst  executor. 

9.  See  Detinue,  and 

Allen's  ex'or  v.  Harlan's  adm'r,  42 

Catlett's  ex'or  v.  Russell,  844 

VI.  Effect  of  verdict  and  judgment    against  per- 
sonal representative,  as  evidence. 

10.  A  verdict  and  judgment  against  an  executor 
or  administrator  are  not  conclusive  evidence 
airainst  his  surety:  nor  are  they  conclusive  even 
affainst  the  party  against  whom  they  are  ren- 
dered, unless  they  are  pleaded  as  an  estoppel:  per 

TUCKBB.  P. 

Henrico  justices  for  Craddock  v.  Turner's 
adm'x,  116 

676     ♦VII.   What   is  not    liable  to  execution 
against  administrator. 

11.  A.  by  a  deed  of  trust  in  his  lifetime,  mort- 
gages slaves  for  debt,  and  the  slaves  are  sold  by  the 
trustee,  after  his  death;  B.  purchases  some  of 
these  slaves  at  the  trustee's  sale,  at  a  full  price, 
and  borrows  part  of  the  purchase  money  of  A.'s 
administrator,  who  charffea  himself  with  the  same 
in  his  administration  account,  B.  knowing-  at  the 
time  of  the  loan,  that  the  money  borrowed  of  the 
administrator  was  the  money  of  A.'s  estate:  and 
then  B.  settles  the  slave  so  by  him  purchased  at  the 
trustee's  sale,  upon  A.'s  widow,  who  isB.'s  daugh- 
ter: Held,  this  a  fair  transaction:  and  a  creditor 
of  A.  recovering  judgment  against  his  administra- 
tor, has  no  right  to  levy  an  execution  on  these 
slaves.  Equity  has  jurisdiction  to  enjoin  the  sale 
of  the  slaves  so  settled,  under  the  execution  sued 
out  by  A.'s  creditor. 

Whltton's  adm'r  v.  Terry,  189 

VIII.  Specific  execution  for  administrator. 

12.  When  administrator  of  vendor  is  not  entitled 
to  specific  execution  against  vendee.  See  Specific 
execution  No.  2,  and 

Moore's  adm'rs  v.  Fitz  Randolph  and  others,   175 
IX.  Bond  on  appeal  by  executor. 

13.  In  an  action  ag-ainst  an  executor,  judgment  is 
entered  against  him  personally,  instead  of  de  bonis 
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testatoris:  thoQfirb  the  jadffmeiit  be  plainly  erro- 
neous, yet  if  the  executor  pray  an  appeal  or  superse- 
deas, it  can  only  be  allowed  him  upon  his  giving  an 
appeal  bond  with  surety. 

PufiTh's  ex 'or  v.  Jones,  209 

14.  See  Appeal  No.  1,  and 

Erskine  v.  Henry  and  wife  and  others.  878 

X.  Waste  by   husband  of   executrix   or   adminis- 
tratrix. 

15.  A  man  marries  a  feme  executrix  or  admin- 
istratrix, and  so  being-  executor  or  administrator 
in  his  wife's  risrht.  administers  the  estate  and 
wastes  the  assets  of  her  testator  or  Intestate,  and 
then  dies,  leavinfir  the  feme  executrix  or  adminis- 
tratrix him  surviving-:  Hkld.  the  waste  committed 
by  the  husband  during  the  coverture  does  not  con- 
stitute a  debt  due  from  him  to  the  testator's  estate, 
which  is  entitled  to  preference  in  the  administra- 
tion of  his  own  estate,  over  his  own  proper  debts, 
under  the  statute  1  Rev.  Code,  ch.  104.  S  60;  dissen- 
tiente  Tuckxil  P 

Henrico  Justices  for  Craddock  v.  Turner's 
adm'x,  116 

EXTINGUISHMENT. 
Partnership  asrreement  for  a  lease  is  not  extin- 
guished by  the  deed  of   one  partner.    See  Part- 
nership, and. 

Kyles  V.  Roberts's  ex'or  and  others,  406 

FEME  COVERT. 
See  Husband  and  wife. 

FORTHCOMING  BOND. 
Concerning  release  of  surety  by  act  of  creditor, 
see  Principal  and  surety  No.  6, 7,  8,  and 

Steele  v.  Boyd.  547 

FRAUD. 
1.  See  Deceit,  and     • 

Brown  v.  Shields.  440 

8.  What  transaction  with  a  personal  representa- 
tive is  not  fraudulent.  See  Executors  and  admin- 
istrators No.  1 1.  and 

Whitton's  adm'r  v.  Terry,  180 

Statute  of  frauds. 
8.  Sales  at  auction,    in  general,  are  within  the 
statute  of  frauds. 

Brent  v.  Green,  16 

4.  Whether  sheriff's  sale  of  insolvent's  land  be 
within  the  statute  of  frauds,  and  what  is  a  sufficient 
memorandum  of  such  sale,  see  Insolvent  No.  1.  2, 
and  S.  C,       16 

5.  What  is  a  sufficient  memorandum  of  partner- 
ship agreement  for  a  lease.    See  Partnership,  and 

Kyles  V.  Roberts's  ex'or  and  others.  405 

6.  Consideration  of  promise  to  pay  another's  debt 
need  not  be  expressed  in  writing.  See  Guaranty 
No.  8.  and 

Colffin  V.  Henley,  85 

FRAUDULENT  ALIENATIONS. 

What  sale  or  mortffaire  is  valid  against  srrantor's 

creditors. 

1.  A.  for  full  value  paid  him,  sells  two  slaves  to  L 
in  December  1821.  and  the  property  is  delivered  to 
the  vendee:  on  same  day,  vendee  hires  same  slaves 
to  vendor  till  January  1828.  and  takes  his  bond  for 
the  hire;  in  November  1822.  vendee,  by  deed  duly 
recorded,  conveys  slaves  to  a  trustee  for  the  use  of 
his  daughter,  who  is  vendor's  wife,  and  her  chil- 
dren: Hkld.  the  exercise  of  full  ownership  by 
vendee,  by  the  execution  of  such  deed  of  trust,  is 
equivalent  to  an  actual  resumption  of  possession 
by  vendee  at  the  date  of  the  deed;  and  so,  whether 

the     sale     from     A.    to     I.    was    originally 

677     ^accompanied    and    followed    by    possession 

or  not.  it  Is  valid  as  against  any  creditor  of 

A.  whose  rights  attached  after  the  date  of  the  deed 

of  trust:  dissen  tiente  Cabbll.  J. 

Lewis  V.  Adams  and  another.  820 

2.  Concerning  vagueness  In  description  of  property 
mortgaged,  see  Mortgages  and  trusts  No.  1,  and 

Harvie  and  another  v.  Wickham.  286 

FREE  NEGROES. 

1.  See  Emancipation,  and 

Commonwealth  v.  Ned  of  Campbell.  607 

2.  See  Slaves,  free  negroes  and  mulattoes. 

GAMING. 
Practice  on  overruling  demurrer  to  Indictment 
for  unlawful  g-amlng-.    See  Demurrer  No.  1.  and 
Commonwealth  v.  Foggy,  688 

GIFT. 
What  gift  of  slaves  Is  void,  though  possession  be 
delivered.    See  Slaves,  free  nesrroes  and  mulattoes 
No.  1,  and 

Merrlt  and  wife  and  others  v.  Smith   and 
others.  486 


GUARANTY. 
L  What  is  a  promise  to  pay  another's  debt 
1.  H.  holds  a  mortg-age  of  G.'s  land  to  secure  a, 
debt  presently  due.  and  C.  holds  a  mortgage  of  the 
equity  of  redemption  of  the  same  land:  C.  writes  to 
H.  that  he  is  willing  to  asrree  to  see  him  paid  500  dol- 
lars for  G.  on  account  of  G.'s  mortgage  to  H.  within 
sixteen  months:  Held,  this  is  not  a  mere  proposal 
for  an  arrangement,  but,  under  the  circumstances, 
a  promise  to  pay. 

Colgin  V.  Henley,  M 

II.  What  Is  an  acceptance  of  such  promise. 
1.  And  upon  objection  taken,  that  it  did  not  appear 
that  H.  accepted  the  promise,  HEiiD,  the  forbear- 
ance of  H.  to  enforce  his  claim  against  G.  for  six- 
teen months,  amounted  to  an  acceptance,  as  C.  had 
the  benefit  of  that  forbearance.  S.  a.       86 

III.  Consideration  of  such  promise. 
8.  A  promise  of  one  person  to  pay  the  debt  of 
another,  though  In  writing,  must  be  founded  on 
consideration,  to  make  it  binding;  but  under  the 
statute  of  frauds  of  Virginia,  the  consideration 
need  not  be  expressed  in  the  written  promise. 

S.  C.         8& 

4.  It  is  not  necessary,  to  make  such  promise  bind- 
ing, that  it  should  be  made  at  the  request  of  the 
person  whose  debt  the  promlser  assumes,  or  at  the 
request  of  the  creditor.  S.  C,       86 

5.  G.  beinff  Indebted  to  H.  and  having  mortffag-ed 
land  to  secure  the  debt  makes  another  mort«rag^e 
of  the  same  land  to  secure  a  debt  to  a  then  C  makes 
a  written  promise  toH.  to  pay  G.'s  debt  to  him:  in 
an  action  by  H.  against  C.  on  this  written  promise. 
Held,  H.'s  forbearance  to  enforce  his  prior  mort- 
gage is  a  sufficient  consideration  moving  from  him. 
to  support  C.'s  promise  to  pay  the  debt  of  G.  thereby 
secured.  S.  C       86- 

6.  Concerning-  proof  of  the  consideration  of  such 
promise,  see  Variance  No.  2.  Evidence  No.  15.  and 

S.  a.       86 
GUARDIAN  AND  WARD. 
I.  Guardian's  power  over  ward's  personalty. 

1.  A  guardian  has  the  like  power  to  sell  the  per- 
sonal estate  of  his  ward,  which  an  executor  has  to 
sell  the  assets  of  his  tesUtor. 

Bank  of  Virginia  v.  Craigr,  800 

IIL  Guardian's  control  over  ward's  bank  stock. 

2.  Bank  stock  standing  in  name  of  F.  guardian  of 
C.  may  be  sold  and  transferred  by  the  guardian, 
and  the  officers  of  the  bank  have  no  riarht  to  con- 
trol or  prevent  him  from  transferring  it  on  their 
transfer  book.  S.  C.  W^ 
III.  Liability  of  guardian  and  sureties  for  ward's 

bank  stock  sold. 
8.  If  a  ffuardian  unnecessarily  sell  bank  stock 
belonsring  to  his  ward,  and  appropriate  the  pro- 
ceeds, he  and  his  sureties  shall  be  held  to  replace 
the  stock,  or  account  for  and  pay  its  present  value, 
and  the  amount  of  dividends  thereon  accrued  since 
the  sale  was  made:  and,  in  such  case  there  shall  be 
no  commissions  allowed  on  the  value  of  the  stock, 
even  In  favour  of  the  gtiardian's  sureties,  but  com- 
missions shall  be  allowed  on  the  dividends. 

S.  C.       80O 
IV.  Invalid  revocation  of  guardian's  authority, 
4.  If  upon  a  rule  granted  on  motion  of  a  guard- 
ian's sureties  for  counter  security,  the  court  with- 
out the  rule,  or  any  summons  to  the  guardian 
678     to  answer,  being  *served  on  him.  and  without 
any  appearance  by  him,  revoked  his  appoint- 
ment of  guardian,  such  proceeding  is  not  warranted 
by  the  sutute  1  Rev  Code.  ch.  106.  §  11.  and  the  revoca- 
tion Is  void,  at  least  as  to  persons  dealing  with  the 
guardian  as  such,  without  notice  thereof. 

s.a,     80O 

HEIR. 
I.  Liability  on  ancestor's  contract 
1.  M.  holding  certain  salt  wells,  &c.  in  fee.  con- 
tracts to  manufacture  and  deliver  to  D.  A.  A  Co.  a 
certain  quantity  of  salt  yearly,  for  three  years,  at 
certain  stipulated  prices;  to  secure  fulfilment  of  the 
contract  on  his  part  M.  makes  a  lease  of  his  salt 
wells  &c.  to  D.  A.  &  Co.  for  a  term  of  three  years, 
and  it  Is  covenanted,  that  until  default  of  perform- 
ance of  the  contract.  M.  and  his  heirs  shall  remain 
in  possession  of  the  premises;  before  any  salt  is 
delivered  by  M.  to  D.  A.  &  Co.  under  the  contract  Bl- 
owing a  debt  to  B.  draws  an  order  on  D.  A.  A  Co. 
requiring  them  to  pay  this  debt  to  B.  out  of  the  first 
moneys  to  become  due  from  them  to  him.  for  salt 
to  be  delivered  under  the  contract  and  soon  after 
dies:  the  order  Is  never  presented  to  D.  A.  &  Co.— 
administration  of  M.'s  estate  is  taken  by  H.  and  H. 
though  not  one  of  M.*s  heirs,  takes  charge  of  the 
salt  wells  &c.  manufactures  and  delivers  to  D.  A.  A 
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Co.  the  qaantity  of  salt  stipulated  by  M.*s  contract, 
and  receives  of  the  proceeds  thereof  more  than 
enouffh  to  pay  the  debt  dne  to  B.  for  which  M.'8 
order  on  D.  A.  &  CX).  was  drawn :  Held.  1.  M.'s  order 
oo  D.  A.  &  Co.  in  favour  of  B.  was  an  equitable  assign 
ment  to  B.  pro  tanto,  of  these  funds  of  M.  which 
should  afterwards  be  in  D.  A.  &  Co.'s  hands:  but  2. 
H.  cannot  recover  the  amount  from  H.  in  an  action 
of  assumpsit  for  money  had  and  received  by  him  to 
B.'s  use:  for  H.  did  not  receive  the  proceeds  of  the 
salt  delivered  to  D.  A.  &  Ck).  as  adm'r  of  M.  but  only 
as  affent  or  bailiff  for  M.'s  heirs,  who  therefore  are 
the  debtors  responsible  to  B.  on  M.'s  order  in  his 
favour:  and  8.  B.*s  only  remedy  is  a  suit  in  equity 
afirainstM.'s  heirs,  to  enforce  payment  of  the  debt 
due  him  out  of  the  proceeds  of  the  salt,  which  are 

groflts  of  real  estate  descended,  and  belonsr  to  the 
elrs. 
Brooks  V.  Hatch,  584 

II.  Setting  up  lost  bond  against  heir. 
2.  Equity  will  set  up  a  lost  bond  against  a  surety, 
and  upon  satisfactory   proof   that  the   lost  bond 
bound  the  heirs,  against  the  heirs  of  the  principal 
oblieror  also. 

Kemey's  adm'r  v.  Kerney's  heirs,  478 

III.  Decree'for  sale  of  land  descended. 
8.  Upon  a  bill  by  creditors  of  a  decedent,  against 
his  administrators  and  heirs,  to  marshal  assets,  the 
court  may  decree  a  sale  of  the  lands  descended  to 
the  heirs:  but  it  is  not  bound,  and  ought  not,  to 
decree  such  sale,  if  the  rents  and  profits  of  the  lands 
will  satisfy  the  debts  within  a  reasonable  time, 
especially  if  the  heirs  be  infants  ;  dlssentiente 
Cabb.  J. 

Tennent's  heirp  v.  Pattons,  196 

4.  Reservation  In  such  decree,  where  the  heirs  are 
infants.    See  Infant  No.  8,  and  S.  C.       196 

5.  Irregularity  In  marshal's  sale  under  such 
decree  against  infant.    See  Sale  No.  9,  and 

&  C.       196 
rv.  Specific  execution  for  heir. 

6.  Concerning  heir's  riffht  to  specific  execution 
affainst  vendee  of  ancestor,  see  Specific  execution 
No.  4.  and 

Moore's  adm'rs  v.  Fltz  Randolph  and  others,  175 

HUSBAND  AND  WIFE. 
L  Infant  feme  not  bound  by  deed  for  land. 
1.  An  Infant  feme  covert.  Joining  her  husband  in  a 
deed  of  lands,  and  acknowledging  the  same  before 
justices,  upon  privy  examination  duly  made,  certi- 
fied and  recorded,  according  to  the  statute  of  1798.  1 
old  Rev.  Code,  ch.  90,  S  6,  Is  nowise  bound  by  such 
deed.  Therefore  she  is  entitled  to  dower  of  the 
lands  conveyed:  but,  as  her  husband  did  not  die 
seized,  she  is  not  entitled  to  damagres. 

Thomas  v.  Qammel  and  wife,  9 

II.  Wife's  rlffht  against  husband  under  marriage 
settlement 

5.  By  deed  of  marriage  settlement,  executed 
before  marriage,  the  husband  conveys  real  estate 
to  trustee,  to  use  of  wife  for  life  and  upon  trust  to 
permit  the  wife  to  take  the  rents  and  profits,  dur- 
ing the  coverture,  to  her  sole  and  separate  use,  in 
foil  satisfaction  of  all  rights  of  dower:  the  husband, 
during  the  coverture,  receives  all  the  profits,  and 
applies  them  to  his  own  use,  though  the  wife  fre- 
quently demands  them,  and  he  acknowledges  they 
are  dne  to  her.  and  promises  her  that  they  shall  be 
paid:  but  he  dies  without  paying  them;  upon  a  bill 
by  the  wife  and  her  trustee  against  the  husband's 

adm'r.  Held,  she  Is  entitled  to  an  account  of 
079     the  rents  received  by  the  husband  *in  his  life- 
time, and  a  decree  for  the  amount  thereof  out 
of  the  husband's  estate. 

Roper  and  another  v.  Wren  adm'r  &c..  88 

m.  What  Is  a  separate  interest  of  feme. 
8.  Conveyance  to  a  trustee  for  use  of  a  feme  co- 
vert and  her  children:  if  it  appear  to  be  the  intent 
of  the  deed  to  give  the  feme  covert  an  interest  sep- 
arate from  her  husband,  her  interest  in  the  prop- 
erty does  not  vest  in  the  husband  Jure  mariti.  and 
Is  not  subject  to  execution  at  the  suit  of  a  creditor 
of  the  husband. 

Lewis  V.  Adams  and  another,  8S0 

IV.  Widow's  Interest  In  personalty  of  husband. 
4.  See  Widow  No.  1,  and 
Dupree's  adm'r  and  others  v.  Cary  and  wife 

and  others,  86 

V.  Waste  by  husband  of  executrix  or  admin- 
istratrix. 

6.  See  Executors  and  administrators  No.  15.  and 
Henrico  justices  for  Craddock  v.  Turner's 

adm'x,  116 


IMMATERIAL.  ISSUE. 

1.  Several  Issues  made  up  on  several  pleas  of  de- 
fendant, one  of  which  is  faulty  and  immaterial: 
verdict  for  plaintiff  on  the  material  Issues,  but 
silent  as  to  the  Immaterial  issue:  and  judgment 
for  plaintiff:  on  error  to  the  judgment,  verdict 
HELD  good,  though  there  is  no  finding  on  the  Imma- 
terial Issue. 

Ray  V.  Clemens.  0OO 

2.  Verdict,  found  on  Issues  made  up  upon  faulty 
or  defective  pleas,  and  so  on  immaterial  issues,  set 
aside,  and  repleader  awarded. 

Dudley  v.  Estill  and  another.  662 

INDEMNIFYING  BOND. 
L  How  action  on  bond  should  be  brought. 

1.  An  action  on  an  Indemnifying-  bond  fliven  to  a 
sheriff  for  sale  of  property  taken  In  execution, 
under  statute  l  Rev.  Code,  ch.  184,  $  25,  6,  7,  must  be 
brought  in  the  name  of  the  sheriff,  but  It  can  only 
be  malnulned  at  the  relation  of  the  party  injured- 
but  though  the  party  injured  is  not  named  as  re- 
lator  in  the  declaration  or  other  pleadings,  yet  If 
the  breach  assigned  Is  that  the  obligors  did  not  pay 
the  damages  sustained  by  B.  by  reason  of  the  sale, 
and  If  a  special  verdict  In  the  cause  shews  that  B 
was  considered  the  real  plaintiff,  this  is  enough  to 
shew  that  B.  Is  the  relator:  or,  supposing  the  plead- 
ing's defective  In  this  particular,  the  defect  is  cured 
after  verdict  by  the  statute  of  Jeofails— Dlssentiente 
Bbookb,  J.,  and  Tuckeb,  P.,  who  held,  that  It  ought 
reiTularly  to  appear  In  the  declaration,  and  at  all 
events  It  must  appear  In  the  pleadings,  who  is  the 
relator. 

Lewis  V.  Adams  and  another.  820 

II.  Proof  that  plaintiff  is  damnified. 

2.  T.  R.  executes  a  bond  to  C  surviving-  partner  of 
C.  &  R.  conditioned  that  R.  shall  pay  the  debts  of  C 
&  R.  so  that  C.  shall  be  saved  harmless  In  all  the 
transactions  of  the  partnership:  A.  &  Co.  brluff  a 
suit  agrainst  C.  the  survivlngr  partner  of  C.  &  R.  for  a 
debt  of  the  partnership,  which  Is  submitted  to  arbi- 
tration, and  an  award  Is  made  against  C.  upon  an 
examination  of  the  parties  themselves:  In  an  action 
by  C.  against  T.  R.  on  the  indemnifying  l>ond.HBLD, 
the  record  of  A.  &  Oo.'s  suit  agrainst  C.  is  admissible 
evidence  to  shew  that  C.  was  damnified  by  reason 
of  the  transactions  of  the  partnership  of  C.  St  R. 
thoujrh  It  is  not  evidence  that  C.  &  R.  were  justly 
indebted  to  A.  &  Co.  ^ 

Ray  V.  Clemens,  oqo 

III.  Competent  evidence  for  defendants. 
8.  In  debt  on'  an  indemnifying  bond  sriven  to  a 
sheriff  for  seizure  and  sale  of  a  slave  under  execu- 
tion. It  Is  competent  to  the  defendants  to  prove,  that 
the  relator  of  the  plaintiff  had  only  a  life  estate  In 
the  slave,  thouerh  it  appear  that  he  had  bona  fide 
purchased  of  the  tenant  for  life  an  absolute  estate. 
Quere,  whether  in  such  an  action  the  sheriff,  the 
merely  nominal  plaintiff,  is  a  competent  witness 
for  the  defendants? 

Stevens  &  al.  v.  Bransford  &c,  246 

INDICTMENTS  AND  INFORMATION& 
1.  Information  requisite,  to   suspend    attorney's 
license  for  malpractice.    See  Attorney  No.  4.  and 
Ex  parte  Fisher.  019 

8.  Information  for  Intrusion  on  commonwealth's 
land.    See  Commonwealth  No.  2.  8.  and 

Commonwealth  v.  Hite.  588 

8.  What  must  be  charged  In  Indictment  for  aidiuff 
and  abetting-  duel.    See  Duelling,  and 

Commonwealth  v.  Dudley.  618 

4.  What  Is  sufficient  Indictment  for  issuing  mar- 
riage license  to  infant    See  Marriage  license,  and 
Commonwealth  v.  Hill.  (jjS 

5.  Practice  on  overrullngr  demurrer  to   in- 
680     dlctment  ♦for    unlawful    gaming.     See    De- 
murrer No.  i.and 
Commonwealth  v.  Voggj,  688 

6.  What  proof  will  susuin  indictment  for  reUll- 
Ing  ardent  spirits.    Sec  Ardent  spirits,  and 

Brock  V.  Commonwealth,  684 

7.  When  verdict  will  not  be  set  aside  for  attempt 
to  Infiuence  jury.    See  Jury  No.  4.  and 

Hall  V.  Commonwealth.  616 

INFANT. 

1.  See  Guardian  and  Ward,  and 

Bank  of  Virginia  v.  Cralgr.  899 

2.  That  an  Infant  feme  Is  not  bound  by  deed  for 
land,  see  Husband  and  wife  No.  1,  and 

Thomas  v.  Oammel  and  wife.  9 

8.  Upon  a  bill  against  infant  heirs,  to  marshal 
assets,  it  is  error  to  decree  a  sale  of  the  land  de- 
scended, without  giving  the  Infant  heirs  a  day  after 
their  attainment  to  full  ace.  to  shew  cause 
against  it. 

Tennent's  heirs  v.  Pattons.  196 
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4.  Irrefirularity  in  sale  decreed  asralnst  infants, 
for  varyinsr  from  the  directions  of  decree.  See  Sale 
No.  9,  and  S.  C,       196 

5.  Wbat  is  a  sufficient  indictment  for  issuiner  mar- 
riage license  to  infant.    See  Marriage  license,  and 

Commonwealtb  v.  Hill,  636 

INFORMATION. 

1.  Is  reQuifiislte.  in  order  to  suspend  attorney's 
license  for  malpractice.    See  Attorney  No.  4.  and 

Ex  parte  Fisher.  619 

2.  Information  for  intrusion  on  commonwealth's 
land.    See  Commonwealth  No.  2.  8,  and 

Commonwealth  v.  Hite,  688 

INJUNCTION. 

1.  Jurisdiction  of  equity  to  *injoin  sale  of  slaves 
under  execution.  See  Executors  and  administra- 
tors No.  11,  and 

Whitton's  adm'r  v.  Terry,  189 

Damages  on  dissolution. 

2.  Upon  the  dissolution  of  an  injunction  on  a  judg- 
ment, the  damasres  for  retarding-  execution  by  the 
injunction  should  be  computed  on  the  afirflrreffate  of 
principal,  interest  and  costs,  appearing  due  on  the 
judfirment  at  the  date  of  the  injunction. 

WashiufiTton's  ex'or  v.  Parks,  581 

3.  And  the  damag-es  should  be  ascertained,  and 
the  precept  to  levy  them  inserted,  in  the  body,  of 
the  execution.  S.  C.       681 

INQUISITION. 

See  Escheat  No.  1.  3,  and 
Commonwealth  v.  Hite,  588 

INSOLVENT. 
Sheriff's  sale  of  insolvent's  land. 

1.  Quere,  whether  a  sale  by  a  sheriff,  at  auction, 
of  an  Insolvent  debtor's  interest  in  real  estate, 
under  the  statute  1  Rev.  Code,  ch.  184.  ji  84,  is  within 
the  statute  of  frauds?    It  seems  that  it  is. 

Brent  v.  Green,.  16 

2.  In  such  sale  made  by  a  deputy  sheriff,  he  is  the 
ag^entbothof  the  vendor  and  purchaser:  and  his 
setting  down  the  name  of  the  purchaser  and  the 
price,  on  the  schedule  of  the  insolvent's  effects,  by 
which  he  makes  tne  sale,  is  a  sufficient  memoran- 
dum in  writiufiT.  accordingr  to  the  requisition  of  the 
statute  of  frauds: 

8.  And  in  an  action  by  the  high  sheriff  asrainst  the 
purchaser,  to  recover  the  purchase  money  of  the 
lands  so  sold  by  the  deputy,  the  deputy  is  a  compe- 
tent witness  for  the  plaintiff,  to  prove  the  facts. 

S.  C.       16 
INTEREST. 

1 .  When  interest  on  balances  should  not  be  charred 
to  executor.  See  Executors  and  administrators  No. 
1,  and 

Wood 's  ex'or  v.  Game tt.  27 1 

2.  Interest  should  not  be  allowed  on  estimated 
rents  and  profits. 

Roper  and  another  v.  Wren  adm'r  &c.,  38 

8.  When  interest  is  not  allowed  on  rent  arrear. 
See  Partnership,  and 

Kyles  V.  Roberts's  ex'or  and  others.  496 

4.  When  tenant  for  life  is  not  bound  to  keep  down 
interest  of  debu    See  Tenant  for  life,  and 

Poindexter's  ex'ors  v.  Green's  ex'ors,  604 

INTERLOCUTORY  DECREE. 
When  no  bond  VlU  be  required  on  appeal  from 
such  decree.    See  Appeal  No.  2,  and 

Erskine  v.  Henry  and  wife  and  others,  878 

INTESTACY. 
1.  What  Is  an  intesUcy.    See  Will  No.  2.  and 
Mitchells  V.  Johnsons  &c.,  461 

3.  When  widow  is  excluded  from  distribution. 
See  Widow  No.  1,  and 

Dupree's  adm'r  and  others  v.  Cary  and  wife 
and  others,  86 

INTRUSION. 
Information  for  intrusion  on  commonwealth's  land. 
See  Commonwealth  No.  2,  8.  and 

Commonwealth  v.  Hite.  588 

681  nssuE. 

See  Immaterial  issue,  and 
Dudley  V.  Estill  and  another,  562 

Ray  V.  Clemens,  600 

JEOFAILS. 
Effect  of  verdict  in  action  on  indemnifying  bond, 
in  curing-  insufficient  naming-  of  relator.    See  In- 
demnifying-bond  No.  1.  and 

Lewis  V.  Adams  and  another,  820 

JUDGMENT.    • 
I.  Plea  to  debt  on  Judg-ment  of  another  state. 
1.  In  debt  on  judgment  rendered  in  state  of  Ohio, 


upon  confession,  under  a  power  of  attorney  made 
before  the  action  broug^ht.  defendants  plead,  that 
they  never  executed  such  power  of  attorney,  and 
had  no  notice  of  the  commencement  or  pendency  of 
the  suit  in  Ohio  :  on  general  demurrer  to  the  plea. 
HELD,  it  was  well  pleaded,  and  a  g-ood  bar. 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant, 570 

II.  Affidavit  to  plea— when  requisite,  and  when 

waived. 

2.  The  plea  that  the  power  of  attorney  was  not  exe- 
cuted by  the  defendants,  was  not  verified  by  aflS- 
davit,  according  to  the  statute  1  Rev.  Code,  ch.  1S8 
$88,— quere.  whether  it  was  necessary  that  such 
plea,  in  such  case,  should  be  so  verified? 

S.  a.       870 

8.  But  whether  the  affidavit  was  necessary  or  not. 
the  plea  having-  been  received  without  objection 
for  want  of  the  affidavit,  and  a  general  demurrer 
put  into  it,  the  objection  was  thereby  waived,  and 
cannot  avail  in  a  court  of  error.  S.  C,       670 

III.  Reversal  of  Judgment  sustaining^  demurrer 

to  plea. 

4.  And  the  Inferiour  court  havinsr  sustained  the 
demurrer  to  the  plea,  and  given  Judgment  for  the 
plaintiff  :  and  this  court  holding  that  the  demurrer 
ouffht  to  have  been  overruled,  and  therefore  revcm- 
insr  the  judgrment:  Hbld.  Judg-ment  must  be 
entered  here  for  the  defendants— Dlssentlente 
Bbockbnbbouoh,  J.  S.  C       570 

IV.  Judgment  in  detinue  against  executor. 

5.  See  Detinue  No.  6,  6,  and 

Allen's  ex'or  v.  Harlan's  adm'r,  42 

Catlett's  ex'or  v.  Russell.  844 

V.  Effect  of  verdict  and  Judgment  as  evidence. 

6.  See  Executors  and  administrators  No.  10.  and 
Henrico  Justices  for  Craddock  v.  Turner's 

adm'x.  116 

VI.  Where  demurrer  to  indictment  is  overruled. 

7.  See  Demurrer  No.  1,  and 
Commonwealth  v.  Foggy,  OSB 

VII.  Refusal  of  equitable  relief  against  Judg- 

ment. 

8.  Bill  for  relief  in  equity  against  a  Judgment  at 
law,  on  grounds  which  would  have  been  a  good 
defence  at  law,  without  shewing  any  reason  why 
the  defence  was  not  made  at  law :  defendants  ob- 
ject to  the  Jurisdiction  in  their  answers  :  the  court 
directs  an  issue  to  try  the  facts  on  which  the  re- 
lief is  asked,  and  a  verdict  is  found  for  the  plain- 
tiff :  and  then  the  court  decrees  relief  :  Held,  the 
case  was  not  proper  for  relief  in  equity,  and  not- 
withstanding the  verdict  for  the  plaintiff  on  the 
issue,  the  bill  should  have  been  dismissed. 

Collins  and  others  v.  Jones,  5S0 

VIII.  Damages  on  dissolving  injunction. 

0.  Computation  of  damages  on  dissolving  injunc- 
tion to   judgment.    See  Injunction    No.  2,  8,  and 

Washington's  ex'or  v.  Parks,  5B1 

JURISDICTION. 

1.  See  Appellate  Jurisdiction. 

2.  Concurrent  jurisdiction  of  equity  ousted  by 
prior  litigation  at  law.  See  Specific  execution  Noi. 
2,  and 

Moore's  adm'rs  v.  Fltz  Randolph  and  others,  175 
8.  See  Equitable  jurisdiction. 
4.  What  Is  a  bad  plea  to  the    jurisdiction.    See 
Abatement  No.  2.  and 

Hortons  &  Button  v.  W.  &  E.  Townes,  47 

6.  Quere.  whether  a  North  Carolina  executor, 
being  In  Virginia,  can  be  sued  here  for  a  debt  of 
his  testator  » 

Pugh's  ex'or  v.  Jones,  999 

6.  When  county  court  has  no  jurisdiction  to  alter 
a  road.    See  Roads  No.  1.  and 

Holllns  V.  Patterson,  467 

JURY. 
L  What  should  be  left  to  the  jury. 
1.  When  the  meaning  and  effect  of  contract  are 
properly  left  to  the  jury.    See  Assignment  No.  8. 
and  Mays  v.  Calllson.  90 

662        *2.  See  Principal  and  agent  No.  5,  Usury,  and 
Hortons  &  Button  v.  W.  &  E.  Townes,  47 

Campbell  v.  Shields.  617 

II.  Separation  of  jury. 
8.  A  jury  agrees  on  Its  verdict,  and  It  Is  signed  by 
the  foreman,  but  the  justices  not  being  on  the 
bench  at  the  time,  two  of  the  Jurors  separate  from 
their  fellows,  and  converse  with  others,  though  not 
on  the  subject  of  the  cause  ;  when  the  justices  re- 
sume their  seats,  the  verdict  Is  rendered  :  Hsld. 
such  separation  Is  no  cause  for  setting  aside  the 
verdict. 

Ragland  v.  Wllls's  adm*r,  1 
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III.  Attempt  to  inflaence  jury. 

4.  On  the  trial  of  an  indictment  for  passing  a 
counterfeit  bank  note,  the  jury  on  retirlnsr  and 
l>eiDfir  enclosed,  find  a  placard  stuck  against  the 
wall  of  their  room,  char^insr  one  of  the  jurors  with 
l>elnff  himself  a  counterfeiter,  and  insinuatinsr  that 
he  had  attended  the  court  for  the  purpose  of  sret- 
tins*  on  the  jury  :  the  paper  is  read  by  the  whole 
jnry :  verdict,  guilty  :  Held,  the  fact  of  this 
placard  so  put  up  and  read  by  the  jury,  was  no 
ground  for  setting  aside  the  verdict,  unless  it  ap- 
peaxed.  that  the  mind  of  the  juror  impugned  was 
thereby  prevented  from  a  deliberate  exercise  of 
judgment,  or  that  the  placard  had  the  effect  of  a 
menace  upon  him.  or  influenced  the  deliberations 
and  verdict  of  the  jury. 

Hall  V.  Commonwealth,  OIB 

LAND. 

1.  Construction  of  testametary  charge  of  debts  on 
land.    See  Will  No.  1,  and 

Polndexter's  ex'ors  v.  Green's  ex'ors,  504 

2.  Equitable  jurisdiction  where  land  is  devised 
charged  with  debts.    See  Devisee  No.  2,  and 

S.  C.       504 
Decree  for  sale  of  land. 

5.  It  Is  a  general  rule,  that  a  court  of  equity  ought 
not  to  decree  a  sale  of  an  equitable  title  In  land,  but 
if  a  decree  for  sale  of  the  land  be  proper,  should 
first  direct  the  legal  title  to  be  perfected,  and  then 
decree  a  sale  of  that 

Goare  v.  Beuhrlng,  585 

4.  The  discretion  given  to  courts  of  chancery,  by 
the  statute  1  Rev.  Code,  ch.  66,  S  41.  in  decreeing 
sales  of  real  estate,  to  direct  the  sales  to  be  made 
on  credit,  should  be  exercised  where  the  circum- 
stances shew  that  It  ought  to  be  :  and  the  failure  to 
exercise  It,  Is  a  subject  for  examination  In  the  ap- 
pellate court 

Tennent's  heirs  v.  Pattons,  196 

5.  Chancery  jurisdiction  to  decree  sale  of  land 
descended,  on  bill  to  marshal  assets.  See  Heir  No. 
8.  Infant  Na  3,  and  S.  C,       196 

6.  Irregularity  In  marshal's  sale  of  land  under 
decree.    See  Sale  No.  9,  and  S.  C,       196 

Construction  of  covenant  to  convey. 

7.  What  is  a  covenant  to  convey  with  general 
warranty.    See  Covenant  No.  8,  and 

Rnckerv.  Lowther,  2S9 

LANDLORD   Ai«>  TENANT. 

1.  Construction  of  covenants  In  lease.  See  Lessor 
and  lessee  No.  1.  and 

Dudley  V.  Estill  and  another,  568 

2.  What  may  be  distrained  for  rent  arrear.  See 
Distress,  and 

Harvle  and  another  v.  Wlckham,  286 

LAPSE    OP  TIME. 
See  Supersedeas  No.  1,  8.  and 
Anderson's  adm*r  V.  Lively,  77 

Pngh's  ex'or  v.  Jones,  299 

LEASE. 

1.  What  agreement  for  lease  will  be  specifically 
decreed  against  surviving  partners.  See  Partner- 
ship, and 

Kyles  V.  Roberts's  ex'or  and  others,  495 

2.  Con.structlon  of  covenants  In  lease.  See  Lessor 
and  lessee  No.  l,  and 

Dudley  V.  ElstlU  and  another,  562 

LEGACY  AND  LEGATEE. 
Compensation  to  legatee,  where  widow  renounces 
the  will  and  takes  distributive  share.    See  Will  No. 
2;  and 

Mitchells  v.  Johnsons  Ac.  461 

LEGISLATURE. 
AcU  of  legislature.    See  Statutes  cited  and  con- 
stmed. 

LESSOR  AND  LESSEE. 

I.  Construction  of  covenants  In  lease. 

1.  Lease  of  land  by  M.  to  P.  for  a  term  of  ten 

years,  for  150  dollars  yearly  rent  reserved,  with  a 

proviso.'  that  if  M.  should  sell  the  premises,  during 

the  term,  on  certain  specified  terms,  F.  the  lessee 

shall  give  possession  at  the  end  of  the  then  current 

year  :  F.  assigns  term  to  D.  with  a  like  proviso 

€83     for  giving  possession  *in  case  of  M.  selling  the 

premises  on  the  specified  terms,  during  the 

term  :  then  D.  assigns  the  term  to  C.  &  L.  reserving 

200  dollars  yearly  rent  to  be  paid  by  them  as  long 

as  the  lease  lasts,  with  a  proviso,  that  if  M.  shall  sell 

the  property  agreeably   to    the  original  contract 

between   him   and  F.  the  lessee,  this  contract  of 

course    shall  expire :    Hkld,   1.   By  the  covenant 

between  M.  the  lessor  and  F.  the  lessee,  the  lease 

would  not  determine  by  M.*s  sale  of  the  premises 

alone,  without  surrender  made  by  the  lessee  and 

accepted  by  the  lessor,    or   at  least  without  the 


surrender  being  demanded  :  for  the  lessor  or  his 
vendee  might  waive  the  surrender,  and  In  that 
case  the  lease  would  continue  :  and  2.  By  the 
covenant  between  the  assignee  D.  and  his  assignees 
C.  &  L.  they  were  bound  to  pay  the  rents  reserved 
as  long  as  the  lease  continued,  and  the  lease  might 
continue,  notwithstanding  M.  the  lessor's  sale  of 
the  premises.  If  the  surrender  thereof  was  not 
made,  or  was  not  demanded,  much  more  If  It  was 
expressly  waived,  by  the  lessor  or  his  vendee,  the 
sale  by  M.  not  being  per  se  an  eviction  of  the  term. 
8.  It  seems,  that  In  case  of  a  sale  made  by  M.  not 
upon  the  precise  terms  mentioned  In  the  covenant 
between  him  and  F.  upon  which  the  latter  was  to 
give  the  possession,  but  upon  terms  equally  or 
more  advantageous  to  him,  F.  or  his  assignees 
would  be  bound  to  surrender  the  premises.  If  de- 
manded by  M.  or  his  vendee. 

Dudley  V.  Estill  and  another,  562 

II.  Distress  for  rent. 
2.  What  may  be  distrained  for  rent  arrear.    See 
Distress,  and 

Harvle  and  another  v.  Wlckham,  286 

LICENSE. 

1.  Suspension  of  attorney's  license,  for  malprac- 
tice.   See  Attorney  No.  4.  and 

Ex  parte  Fisher,  619 

2.  Indictment  for  issuing  marrlag-e  license  to  In- 
fant   See  Marriage  License,  and 

Commonwealth  v.  Hill,  686 

LIFE  ESTATE. 
See  Tenant  for  life. 

LIMITATION.       • 

1.  When  limitation  does  not  run  against  remain- 
derman of  slaves.  See  Slaves,  free  negroes  and 
mulattoes  No.  1,  and 

Merrlt  and  wife  and  others  v.  Smith  and 
others,  486 

2.  Limitation  of  supersedeas.  See  Supersedeas 
No.  1,  and 

Anderson's  adm'r  v.  Lively,  77 

8.  When  supersedeas  may  be  awarded,  though  the 

limitation  has  elapsed.    See  Supersedeas  No.  2,  and 

Pugh's  ex'or  v.  Jones,  299 

LOSS  OF  BOND. 
Equity  will  set  up  a  lost  bond  against  a  surety, 
and  upon  satisfactory  proof  that  the  lost  bond  bound 
the  heirs,  against  the  heirs  of  the  principal  obligor 
also. 

Kemey's  adm'r  v.  Kerney's  heirs,  478 

MALPRACTICE. 
Suspension  of  attorney's  license  for  malpractice. 
See  Attorney  No.  4,  and 

Ex  parte  Fisher,  619 

BiARRIAGE  LICENSE. 
Indictment  for  Issuing  license  to  Infant 
In  an  indictment  upon  the  statute  1  Rev.  Code,  ch. 
106,  {  16.  against  the  clerk  of  a  county  court  for  Is- 
suing a  marriage  license  for  the  marriage  of  an 
infant  never  before  married,  without  the  consent  of 
the  Infant's  father  or  guardian.  It  Is  not  necessary  to 
charge,  that  the  clerk  knew  that  the  party  was  an 
infant  or  that  he  issued  the  license  maliciously  or 
corruptly,  or  that  a  marriage  took  place  in  pursu- 
ance of  the  license. 

Commonwealth  v.  Hill.  686 

MARRIAGE  SETTLEMENT. 
Wife's  right  against  husband.    See  Husband  and 
wife  No.  2,  and 

Roper  and  another  v.  Wren  adm'r  &c.,  88 

MARSHALLING  ASSETS. 
Decree  for  sale  of  land  descended,  on  bill  to  mar- 
shal assets.    See  Heir  No.  8,  Infant  No.  8,  and 

Tennent's  heirs  v.  Pattons,  196 

MERGER. 
When    partnership  agreement  for  lease  Is    not 
merged  In  deed  of  one  partner.    See  Partnership, 
and 

Kyles  V.  Roberts's  ex'or  and  others,  495 

684  •MISDEMEANOUR. 

Practice  on  overruling  demurrer  to  Indict- 
ment for  unlawful  gaming.  See  Demurrer  No.  l, 
and 

Commonwealth  v.  Foggy,  688 

MORTGAGES  AND  TRUSTS. 
1.  Deed  of  trust  for  l>eneflt  of  creditors,  duly  re- 
corded, conveys  "all  the  grantor's  household  and 
kitchen  furniture  then  held  and  used  by  him  at  his 
residence  at  R."   Quere,  whether  the  conveyance 
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be  not  void,  as  against  the  8rrantor*s  other  creditors, 
for  the  vaffneness  and  uncertainty  in  the  descrip- 
tion of  the  subject?  ^^ 

Harvie  and  another  v.  Wickham,  286 

2.  In  the  case  of  a  sale  by  a  trustee,  neither  the 
trustee  nor  the  cestui  que  trust,  without  an  express 
contract  to  warrant,  is  a  warrantor  of  the  title: 
therefore,  in  an  action  by  the  purchaser  from  the 
trustee  to  recover  the  property,  the  cestui  que  trust 
is  a  competent  witness  for  the  plaintiff. 

Petermans  v.  Laws,  6S8 

&  Liability  of  goods  of  tenant  conveyed  in  trust, 
to  distress  for  rent.    See  Distress,  and 

Harvie  and  another  v.  Wickham,  286 

MULTIPLICITY  OF  SUITS. 
Ouster  of  equitable  jurisdiction  by  prior  litigation 
at  law.    See  Specific  execution  No.  2.  and 

Moore's  adm'rs  v.  Fitz  Randolph  and  others,  176 

NEW  TRIAL. 

1.  Where  special  verdict  is  defective.  See  Com- 
monwealth No.  8,  and 

Commonwealth  v.  Hlte,  688 

2.  A  new  trial  ought  not  to  be  granted  in  a  doubt- 
ful case,  merely  because  the  judge,  if  one  of  the 
jury,  would  have  found  a  different  verdict 

Mays  V.  Calllson,  280 

8.  In  what  case  a  new  trial  Is  not  srrantable  for 
separation  of  the  jury.    See  Jury  No.  8,  and 

RafiTland  v.  Wills's  adm*r,  ^  1 

4.  In  what  case  a  new  trial  will  not  be  flrranted  for 
attempt  to  influence  jury.    See  Jury  No.  4.  and 

Hall  V.  Commonwealth,  <J16 

6.  Bill  of  exceptions  to  refusal  of  new  triaL  See 
Bin  of  exceptions  No.  1, 2,  and 

Qreen  v.  Ashby,  186 

Mays  V.  Calllson,  280 

NON  EST  FACTUM. 
Concerning    affidavit   to    the    plea,   and  waiver 
thereof,  see  Judgment  No.  2.  8,  and 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant, WO 
NOTE. 
Concerning  action  by  assignee  acralnst  assignor  of 
promissory  note,  see  Assignment  No.  4, 6. 0, 7,  and 
Drane  v.  Scolfield,                                                 886 
NOTICE. 
1.  What  service  of  chancery  process  Is  no  notice 
to  a  corporation.    See  Corporation,  and 

Bank  of  Virginia  v.  Cralff,  8» 

8.  Protection  to  purchaser  without  notice.  See 
Purchaser  No.  8,  and 

Tompkins  and  another  v.  Powell,  676 

OFFSET. 

See  Set-off. 

ORDER. 

That  the  caption  Is  not  a  necessary  part  of  the 
record,  see  Practice  In  suits  In  equity  No.  2,  and 
Jones  V.  Janes.  167 

OVERSEERS  OF  POOR. 
Action  on  Indenture  of  apprenticeship.    See  Ap- 
prentice, and 

BuUock  V.  Sebrell,  660 

OYER. 

Plaintiff  counts  on  a  bond  dated  In  1811 :  upon  oyer 
craved,  a  bond  Is  shewn  dated  In  1810;  and  after- 
wards plaintiff  demurs  to  a  plea  of  defendant:  Hbld. 
the  variance  between  the  bond  alleged  in  the  decla- 
ration, and  the  bond  shewn  on  oyer,  is  fatal. 

Bennett's  ex'or  v.  Loyd.  816 

PARTIES  IN  CHANCERY. 

In  what  case  a  corporation,  designed  to  be  made 
defendant.  Is  no  party  to  the  bill.  See  Corporation, 
and 

Bank  of  Virginia  v.  Cralsr.  890 

686  •PARTNERSHIP. 

Specific  execution  against  surviving  partners, 
of  deceased  partner's  agreement  for  a  lease. 

M.  a  partner  of  the  mercantile  house  of  K.  &  M. 
takes  a  lease  from  R.  to  K.  &  M.  of  a  tenement  for  a 
term  of  five  years,  at  a  yearly  rent  of  1000  dollars: 
the  lease  Is  by  deed,  signed  and  sealed  by  M.  In  the 
name  of  K.  &  M.  without  authority  from  his  copart- 
ners to  execute  any  deed  binding  them:  the  tene- 
ment Is  used  and  occupied  for  the  partnership 
purposes,  for  two  years  of  the  term,  and  the  yearly 
rents  are  credited  to  the  lessor  on  the  books  of  the 
partnership;  then  M.  dies:  his  surviving  partners 
abandon  the  tenement;  the  executor  and  devisee 
of  the  lessor  file  a  bill  in  equity,  against  the  surviv- 
ing partners  and  the  administratrix  of  the  deceased 
partner,  for  specific  execution  of  the  agreement 
for  the  lease  for  the  use  of  K.  &  M.  which  the  deed 


executed  by  M.  alone  was  Intended  to  evidence, 
and  for  a  decree  acralnst  the  surviving  partners  for 
the  rents  for  the  residue  of  the  term,  without  alleg- 
ing that  the  estate  of  M.  the  deceased  partner  i» 
Insolvent:  Hbld.  1.  The  case  Is  properly  relleva- 
ble  In  equity.  2.  Thouirh  the  deed  of  lease,  and 
covenants  therein  contained,  executed  by  M.  alone. 
In  the  name  of  K.  &  M.  was  not  obligatory  on  his> 
partners,  yet  the  agreement  for  the  lease  for  the 
use  of  the  partnership,  of  which  the  deed  was  in- 
tended  as  evidence,  was  binding  on  the  partner- 
ship, and  was  not  extinguished  by  the  deed;  and. 
as  the  partnership  took  the  benefit  of  the  lease,  the 
surviving  partners  shall  execute  the  agreement, 
and  pay  the  rents  for  the  whole  term.  &  It  seems,. 
the  deed  signed  by  M.  in  the  name  of  K.  &  M.  is  a, 
sufficient  note  In  writing  of  the  agreement  for  the 
lease  to  the  partnership,  to  take  the  case  out  of  the 
statute  of  frauds,  as  to  them.  4.  But  no  interest 
shall  be  allowed  on  the  balance  of  rents  in  arrear. 
Kyles  V.  Roberts's  ex'or  and  others,  49& 

PAYMENT. 
1.    What  Is  a  payment  to  sustain  assumpsit  for 
money  paid.    Sec  Assumpsit  No.  1,  and 

Butterworth  v.  Ellis's  adm'x,  10ft 

What  Is  no  proof  of  payment. 
8.  In  debt  on  bond  by  B.  against  Q.  and  S.  issae  is 
joined  on  the  plea  of  payment;  defendants,  to  prove 

Eayment,  adduce  evidence  thatG.  put  money  into 
ands  of  a  third  person  to  pay  the  debt,  who  in- 
formed B.  that  he  had  the  money  to  pay  off  the 
bond ;  but  B.  declined  to  receive  it.  saying  he  owed 
S.  the  other  obligor  more  money,  without  saying 
that  the  debt  between  him  and  S.  had  been  settled; 
plaintiff  demurs  to  this  evidence  of  payment,  but 
court  refuses  to  compel  defendants  to  join  in  the 
demurrer:  and  then  there  is  verdict  and  judgment 
for  the  defendants:  Held,  the  evidence  offered  for 
the  defendants  was  not  proof  of  payment:  and 
judgment  given  for  defendants  being  for  this 
cause  reversed,  judgment  for  the  debt  demanded 
was  rightly  given  for  the  plaintiff. 

Green  and  another  v.  Buckner's  adm'r.  8K 

PERFORMANCE. 
See  Specific  execution. 

PLEADING. 
L  Declaration. 

1.  What  is  a  bad  assignment  of  breach  in  debt  on 
sheriff *s  bond.  See  Sheriffs  and  sergeants  No.  4, 
and 

Bennett's  ex'or  V.  Loyd,  *  816 

2.  Declaration  for  deceit  in  the  sale  of  slave  must 
charge  fraud.    See  Deceit  No.  l,  and 

Brown  v.  Shields.  440 

8.  How  action  on  Indemnifying  bond  should  be 
brought,  and  what  is  a  sufficient  naming  of  relator. 
See  Indemnifying  bond  No.  l.  and 

Lewis  V.  Adams  and  another.  880 

II.  Scire  facias. 
4.  What  must  be  alleged  in  scire  facias  to  revive 
detinue  against  defendant's  executor.    See  Detinue 
No.  8, 4,  and 

Allen's  ex'or  v.  Harlan's  adm'r.  4S 

Catlett's  ex'or  v.  Russell.  844 

IIL  Indictment 
6.  What  must  be  charged  in  Indictment  for  abet- 
ting a  duet    See  Duelling,  and 

Commonwealth  v.  Dudley.  618 

6.  What  Is  a  sufficient  Indictment  for  issuing  mar» 
riage  license  to  infant    See  Marriage  license,  and 

Commonwealth  v.  Hill.  6W 

IV.  Pleas. 

7.  Pleas  in  abatement    See  Abatement  and 
Hortons  &  Button  v.  W.  &  E.  Townes,  47 

8.  What  is  a  good  plea  In  debt  on  sheriff's  bond. 
See  Sheriffs  and  sergeants  No.  6.  and 

Bennett's  ex'or  v.  Loyd.  810 

686        *9.    Plea  in  bar  to   debt   on   judgment  of 
another  state.    See  Judgment  No.  l.  and 
Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant 670 

10.  Affidavit  to  plea,  and  waiver  thereof.  See 
Judgment  No.  2,  8,  and  S.  C       690 

V.  Demurrer. 

11.  Practice  on  overruling  demurrer  to  indict- 
ment for  unlawful  gaming.  See  Demurrer  Na  1. 
and 

Commonwealth  v.  Foggy,  68B 

12.  Effect  of  demurrer  to  plea.  See  Demurrer 
No.  2,  Oyer,  and 

Bennett's  ex'or  v.  Loyd,  810 

18.  Reversal  of  judgment  sustaining  demurrer  to 
plea  in  bar.    See  Judgment  Na  4.  and 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant 870 
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14.  Verdict*  foand  on  issues  made  ap  apon  faulty 
or  defective  pleas,  and  so  on  immaterial  issues,  set 
aside,  and  repleader  awarded. 

Dudley  V.  Estill  and  another.  568 

VII.  Chancery  pleadings. 

15.  When  pleadings  in  chancery  suit  shew  no 
case  against  a  defendant  See  Equitable  Jurisdic- 
tion No.  2.  and 

Bank  of  Virginia  v.  Craiff,  809 

vm.  Variance  of  proof  from  pleading*. 

10.  See  Variance,  and 
Col^n  y.  Henley,  80 
Bennett's  ex*or  v.  Loyd,                                     816 

POOR— Overseers  of. 
Action  on  indenture  of  apprenticeship.    See  Ap- 
prentice, and 

Bullock  V.  Sebrell,  560 

POSSESSION. 

1.  What  is  equivalent  to  possession  by  vendee. 
See  Fraudulent  alienations  No.  1,  and 

Lewis  V.  Adams  and  another,  830 

2.  What  gift  of  slaves  is  void,  though  possession 
be  delivered.  See  Slaves,  free  negroes  and  mulat- 
toes  No.  1,  and 

Merrit  and  wife  and  others  v.  Smith  and 
others,  486 

8.  What  is  requisite  to  vest  in  the  commonwealth 
possession  of  escheated  land.  See  Escheat  No.  1,  2, 
and 

.Commonwealth  v.  Hlte.  588 

4.  Possession  necessary  to  enable  commonwealth 
to  maintain  information  for  intrusion  on  her  land. 
See  Commonwealth  No.  2,  and  S.  C,      688 

POWER  OF  APPOINTMENT. 
1.   Construction  of  power.    See  Will  No.   2,  and 
Mitchells  V.  Johnsons  &c,  461 

5.  What  is  a  renunciation  of  power.  See  Appoint- 
ment Na  2,  and  S.  a,       461 

POWER  OF  ATTORNEY. 

1.  Construction.  See  Principal  and  asrent  No.  8, 
4.  and 

Hortons  &  Button  v.  W.  &  E.  Townes,  47 

2.  What  is  no  assignment,  but  a  mere  authority 
to  collect  a  debt.    See  Assignment  No.  1,  and 

Oreen  v.  Ashby,  186 

S.  Proof  of  principal's  confirmation  of  attorney's 
acL    See  Principal  and  agent  No.  5,  6,  and 

Hortons  &  Button  v.  W.  &  E.  Townes.  47 

4.  Concerning'  confession  of  Judgment  in  another 

state  by  power  of  attorney,  see  Judgment  No.  1.  and 

Wilson  and  others  v.  Bank  of  Mount  Pleasant.  570 

PRACTICE  IN  ACTIONS  AT  LAW. 

1.  Arbitration  and  award.  See  Arbitration  and 
award  No.  1.  8,  4.  and 

Wheatley  v.  Martin's  adm'r.  62 

2.  Scire  facias  to  revive  detinue  against  defend- 
ant's executor.    See  Detinue  No.  8,  4,  and 

Allen's  ex'or  v.  Harlan's  adm'r,  42 

Catlett's  ex'or  v.  Russell,  844 

8~   Judg'ment  in  detinue   against  executor.    See 

DeUnue  No.  5.  6.  and  S.  C.       42,  844 

4.  Pleas   in    abatement    See    Abatement,    and 
Hortons  &  Button  v.  W.  &  E.  Townes,  47 

5.  Affidavit  to  plea,  and  waiver  thereof.  See  Judg- 
ment No.  2,  8,  and 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant. 570 
Demurrer. 

6.  Effect  of  demurring  to  plea.  See  Demurrer 
No.  2.  Oyer,  and 

Bennett's  ex'or  v.  Loyd,  816 

7.  Reversal  of  judg'ment  sustaining  demurrer  to 
plea  In  bar^  See  Judgment  No.  4,  and 

Wilson  and  others  v.  Bank  ot  Mount  Pleas- 
ant. WO 

8.  When  joinder  in  demurrer  to  evidence  should 
be  compelled.    See  Demurrer  No.  6.  and 

Oreen  and  another  v.  Buckner's  adm'r,  82 

9.  What  is  waived  and  admitted  by  demurrer  to 
evidence.    See  Demurrer  No.  7.  and 

Clopton's  adm'r  v.  Morris  and  another,  278 

la    Judgment  on  reversing'   judgment  for 

687     defendant,  where  plaintiff  has  demurred  *to 

the  evidence.    See  Payment  No.  2.  and 

Oreen  and  another  v.  Buckner's  adm'r.  82 

New  trial,  and  exceptions  to  refusal. 

11.  New  trial  where  special  verdict  is  defective. 
See  Commonwealth  No.  8.  and 

Commonwealth  v.  Hite,  588 

12.  When  new  trial  will  not  be  granted  for  separa- 
tion of  jury.    See  Jury  No.  8.  and 

Raff  land  v.  Will's  adm'r,  1 
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18.  How  bill  of  exceptions  to  refusal  of  new  trial 
may  be  framed.    See  Bill  of  exceptions  No.  1,  2.  and 
Qreen  v.  Ashby,  1^ 

Mays  V.  Callison,  280 

Objections  in  appellate  court. 
14.  See  Appellate  jurisdiction  No.  4.  Bill  of  excep- 
tions No.  8,  and  ^ 
Colgin  V.  Henley.                                                   86 
Kincanon  v.  Commonwealth.                             611 
Supersedeas. 
16.  Limitations  of  supersedeas.    See  Supersedeas 
No.  1.  and                                                                   «_ 
Anderson's  adm'r  v.  Lively,                 ^       ^   J* 

16.  When  supersedeas  may  be  allowed,  though  the 
period  of  limitation  has  elapsed.  See  Supersedeas 
No.  2,  and  _.. 

Pugh's  ex'or  v.  Jones.  ^   2W 

17.  When  executor  must  give  supersedeas  bond. 
See  Executors  and  administrators  No.  18.  and 

Damages  on  dissolvlnfr  injunction. 

18.  Computation  of  damages  on  dissolving'  injunc- 
tion to  judgment    See  Injunction  No.  2.  8,  and 

Washinirton's  ex'or  V.  Parks.  681 

PRACTICE  IN  CRIMINAL  CAUSES. 

1.  Information  necessary,  to  suspend  attorney's 
license  for  malpractice.    See  Attorney  No.  4,  and 

Ex  parte  Fisher,  ,        ^®i» 

2.  What  must  be  charg'ed  in  indictment  for  abet- 
ting duel.    See  Duellinir,  and  ^,^ 

Commonwealth  v.  Dudley,  ^   ^^        618 

8.  Practice  on  overruling  demurrer  to  indictment 

for  unlawful  gaming.    See  Demurrer  No.  1,  and 

Commonwealth  v.  Foggy,  ^  «»8 

4.  When  verdict  is  not  to  be  set  aside  for  attempt 

to  influence  jury.    See  Jury  No.  4,  and 

Hall  V.  Commonwealth,  61d 

PRACTICE  IN  SUITS  IN  EQUITY. 
L  What  is  a  waiver  of  irregularity. 

1.  A  bill  in  equity  is  filed  against  one  defendant, 
who  answers,  denying  the  allegation  of  fact  on 
which  the  bill  claims  relief:  no  replication  is  put  in 
to  the  answer,  and  there  is  no  award  of  commissions 
to  take  depositions:  but  commissions  are  in  fact 
issued,  and  depositions  taken,  some  under  such 
commissions,  and  some  by  consent;  and  the  cause 
is  set  for  hearing:  then,  on  the  application  of 
another  person,  he  is  admitted  defendant,  on  condi- 
tion that  the  cause  should  not  thereby  be  delayed, 
and  he  puts  in  an  answer  relying  on  the  same  state 
of  facts  relied  on  in  the  answer  of  the  first  defend- 
ant: Hbld.  the  condition  that  the  cause  should  not 
be  delayed,  was  a  waiver  by  the  new  defendant  of 
the  necessity  of  a  replication  to  the  answers,  of  a 
regular  award  of  commissions,  and  of  the  takinir 
the  depositions  over  again:  hesitante  Tuckbb,  P. 

Jones  V.  Janes.  Iw 

II.  Caption  of  order  no  part  of  record. 

2.  The  court  orders  an  issue  to  try  the  contro- 
verted question  of  fact,  but  in  the  caption  to  that 
order,  in  the  order  book,  the  name  of  the  new  de- 
fendant is  not  mentioned:  Hbld.  immaterial,  since 
it  appeared  by  the  record  that  he  was  a  party,  and 
the  caption  to  the  orders  is  not  a  necessary  part  of 
the  record.  S.  C,       167 

m.  Defect  of  pleadings. 
8.  When  the  pleadings  shew  no  case  ag'ainst  a 
defendant    SeeEquitable  jurisdiction  No.  2,  and 
Bank  of  Virginia  v.  Craig,  8W 

IV.  Defect  of  proof. 

4.  Bill  filed  by  assignees:  answers  call  for  proof 
of  the  asslg'nment;  It  Is  error  to  decree  for  the 
plaintiffs  without  such  proof. 

Tennent's  heirs  v.  Pattons,  196 

V.  Decree  for  sale  of  land. 

5.  See  Land  No.  8,  4,  Heir  No.  3,  Infant  No.  8,  Sale 
No.  0,  and 

Ooare  v.  Beuhrlng,  586 

Tennent's  heirs  v.  Pattons,  196 

VI.  Setting  aside  decree. 

6.  When  decree  of  former  term  will  not  be  set 
aside.    See  Decree  No.  8.  and 

Bank  of  Virsrinia  v.  Craig,  400 

VII.  Appeal. 

7.  Concerning  bond  on  appeal  from  decree.  See 
Appeal  No.  1.  2.  8,  and 

Erskine  v.  Henry  and  wife  and  others.  878 

8.  Effect  of  omitting  commissioner's  report 
688     ♦of  account  from  record  on  appeal.    See  Appel- 
late jurisdiction  No.  6.  and 
Poindexter  ex'ors  v.  Green's  ex'ors,  504 

PRINCIPAL  AND  AGENT. 
1.  On  auction  sale  of  insolvent's  land  by  deputy 
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sheriff,  he  is  the  afirent  of  both  vendor  and  pur- 
chaser.   See  Insolvent  No.  2.  and 

Brent  v.  Green,  16 

Consiructlon  of  asrent's  authority. 

2.  What  is  no  asslemmenc.  but  a  mere  authority  to 
collect  a  debt.    See  Assltrnment  No.  1,  and 

Green  v.  Ashby,  185 

8.  A.  by  letter  of  attorney  authorizes  B.  to  put  his 
name  to  or  upon  any  negotiable  note,  as  maker  or 
indorser.  for  the  purpose  of  gelling  the  same  dis- 
counted at  one  or  other  of  certain  specified  banks, 
to  amount  of  3000  dollars,  and  then  for  renewal  of 
such  note  at  bank,  from  time  to  time,  so  as  the 
amount  shall  at  no  one  time  exceed  3000  dollars;  B. 
makes  a  note  for  3000  dollars  accordinsrly,  which  is 
discounted  at  bank,  and  renewed  from  time  to  time, 
but  is  at  length  reduced  to  1000  dollars;  and  then  B. 
purchases  groceries  of  C.  and  for  the  price  thereof, 
ffives  him  a  note  made  by  A.  by  B.  his  attorney, 
negotiable  at  one  of  the  specified  banks,  which  the 
bank  refuses  to  discount:  Held,  this  note  for  the 
price  of  the  groceries  is  not  within  the  authority 
conferred  on  B.  by  A.'s  letter  of  attorney,  and  is 
not  bindinff  on  A. 

Hortons  &  Button  v.  W.  &  E.  Townes,  47 

4.  Quere.  whether  tjie  authority  ffiven  by  A.'s 
letter  of  attorney  to  B.  was  not  exhausted  by  the 
makinff  of  the  first  note  for  3000  dollars,  discounted 
at  bank?   It  seems,  it  was.  S.  C,       47 

Proof  of  confirmation  of  at?ent*s  act 

5.  In  an  action  by  C.  the  holder  of  the  note  of  A. 
given  him  by  B.  the  attorney,  for  the  price  of  gro- 
ceries, evidence  is  offered  to  prove  that  A.  with  full 
Information  of  all  the  circumstances,  acquiesced  in 
and  confirmed  the  act  of  B.  in  making  such  note; 
but  this  evidence  being  equivocal.  Held,  it  was 
properly  left  to  the  Jury  to  determine,  whether  A. 
confirmed  this  act  of  B.  his  attorney.         S.  C,       47 

6.  A.  beinff  informed  of  the  making-  of  the  note  by 
B.  and  of  all  the  circumstances,  makes  no  com- 
plaint, and  afterwards  procures  indemnity  from  a 
third  person  against  loss  by  reason  of  the  note: 
HBiiD,  this  does  not  amount  to  confirmation  of  B.'s 
unauthorized  act  in  making  the  note.       S.  C,       47 

PRINCIPAIi  AND  SURETY. 

1.  Effect  of  verdict  and  Judgment  against  personal 
representative,  as  evidence  against  surety.  See 
Executors  and  administrators  No.  10,  and 

Henrico  Justices  for  Craddock  v.  Turner's 
adm*x,  116 

2.  Liability  of  sureties  for  bank  stock  of  ward 
sold  by  guardian.    See  Guardian  and  ward  No.  8, 

'  and 

Bank  of  Virginia  v.  Craisr,  899 

8.  Invalid  revocation  of  guardian's  power  on  mo- 
tion of  his  sureties.  See  Guardian  and  ward  No.  4, 
and  S.  C,       899 

4.  Equity  will  set  up  a  lost  bond  against  a  surety. 
Kerney's  adm'r  v.  Kemey's  heirs,  478 

5.  When  testator's  debts  as  surety  are  charged  by 
the  will  on  land  devised.    See  Will  No.  1,  and 

Pondexter's  ex'ors  v.  Green's  ex'ors,  604 

Release  of  surety  in  forthcoming  bond. 

6.  If  the  creditor  make  an  agreement  with  the 
principal  debtor  in  a  forthcoming  bond,  to  take  a 
certain  sum,  payable  in  five  annual  instalments,  in 
full  satisfaction  of  the  bond,  without  the  consent  of 
the  surety,  this  releases  the  surety  from  his  lia- 
bility on  the  bond. 

Steele  v.    Boyd.  547 

7.  And  the  court  on  whose  process  the  forthcom- 
ing bond  was  taken,  sitting  as  a  court  of  law,  may. 
on  motion  of  the  surety,  and  on  proof  of  the  agree- 
ment and  the  giving  of  time  to  the  principal,  direct 
an  exoneretur  of  the  surety  from  the  bond  and  all 
executions  that  may  be  sued  out  upon  it. 

S.  C,        647 

8.  The  principal  is  a  competent  witness  for  the 
surety,  on  the  hearing  of  such  motion,  to  prove  the 
agreement  between  the  creditor  and  himself,  and 
the  indulgence  given  him  for  the  debt.      S.  C       547 

Action  by  surety  against   principal. 

9.  When  no  action  for  money  paid  lies  for  surety 
ag-ainst  principal.    See  Assumpsit  No.  1,  and 

Butter  worth  v.  Ellis's  adm'x,  106 

PROCESS. 
What  service  of  subpoena  in  chancery  does  not 
bind  a  corporation.    See  Corporation,  and 

Bank  of  Virginia  V.  Craig,  899 

PROMISE. 
See  Assumpsit  and  Guaranty. 

PROMISSORY  NOTE. 
Action    by    assignee  against   assignor.     See 
♦Assignment  No.  4.  5,  6,  7.  and 
Drane  v.  Scholfield,  886 
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PURCHASER. 

1.  When  purchaser  is  entitled  to  deed  with  general 
warranty.    See  Covenant  No.  2,  and 

Rucker  v.  Lowther.  259 

2.  What  sale  is  valid  ag^ainst  vendor's  creditors. 
See  Fraudulent  alienations  No.  1,  and 

Lewis  V.  Adams  and  another.  CO 

Protection  to  purchaser  without  notice. 
8.  A.  purchases  land  with  notice  of  C's  equitable 
right  to  have  a  conveyance  of  the  same  land,  under 
a  prior  purchase  from  their  common  vendor:  and 
then  A.  sells  the  land  to  C.  and  the  vendor  makes  a 
conveyance  to  C.  who  has  no  notice  of  B.'8  equity: 
Held.  C.  the  fair  purchaser  without  notice  shall  be 
protected  in  equity,  but  A.  is  personally  responsible 
to  B.  for  the  value  of  the  land. 

Tompkins  and  another  v.  Powell,  S7» 

Refusal  of  specific  execution  acrainst  vendee. 
4.  In  what  case  specific  execution  will  be  denied 
against  vendee  of  land.    See  Specific  execution  Na 
2,  3,  4.  and 

Moore's  adm'rs  v.  Fltz  Randolph  and  others,  17& 

REAL  ESTATE. 
See  Land. 

RECORD. 

1.  Caption  to  order  is  not  a  necessary  part  of  rec- 
ord.   See  Practice  in  suits  in  equity  No.  2.  and 

Jones  V.  Janes,  IW 

2.  Effect  of  omitting  commissioner's  report  of  ac- 
count from  record  on  appeal.  See  Appellate  Juris- 
diction No.  5,  and 

Poind exter's  ex'ors  v.  Green's  ex'ors.  504 

RELATOR. 
What  is  a  sufficient  naming  of  the  relator  in  action 
on  indemnifying  bond.    See  Indemnifying  bond  No. 
1,  and 

Lewis  V.  Adams  and  another,  SX> 

RELEASE. 
Concerning  release  of  surety  in  forthcoming  bond 
by  induUence  given  to  the  principal,  see  Principal 
and  surety  No.  6, 7, 8.  and 

Steele  v.  Boyd.  M7 

REMAINDER. 
When    right  of  remainderman  of  slaves  Is  not 
barred  by  statute  of  limitations.    See  Slaves,  free 
neffroes  and  mulattoes  No.  1,  and 

Merrit  and  wife  and  others  v.  Smith  and 
others,  IW 

RENTS  AND  PROFITS. 

1.  Liability  of  surviving  partners  for  rents,  on 
agreement  by  deceased  partner  for  a  lease.  See 
Partnership,  and 

Kyles  V.  Roberts's  ex 'or  and  others.  ^ 

2.  What  may  be  distrained  for  rent  arrear.  See 
Distress,  and 

Harvie  and  another  v.  Wickham.  2» 

8.  Interest  should  not  be  allowed  on  estimated 
rents  and  profits. 

Roper  and  another  v.  Wren  adm'r  Ac.  38 

4.  In  what  case  interest  will  not  be  allowed  on 
rent  arrear.    See  Partnership,  and 

Kyles  V.  Roberts's  ex'or  and  others,  w 

REPLEADER. 
Verdict,  found  on  issues  made  up  upon  faulty  or 
defective  pleas,  and  so  on  immaterial  issues,  set 
aside,  and  repleader  awarded. 

Dudley  v.  Estill  and  another,  5® 

REVIVAL. 
Of  action  of  detinue,  ajrainst  defendant's  execotor. 
See  Detinue  No.  8,  4.  and 

Allen's  ex'or  v.  Harlan's  adm'r,  « 

Catletfs  ex'or  v.  Russell.  *♦* 

ROADS. 
I.  Setting  aside  order  made  at  former  term. 

1.  A  county  court,  without  petition  or  any  of  the 
proceedings  required  by  the  statute  concerning 
roads,  makes  an  order,  summarily  on  motion,  for 
an  alteration  of  a  public  road:  Heu),  the  court,  as  it 
had  no  jurisdiction  to  make  such  order,  may,  at  a 
subsequent  term,  at  the  Instance  of  a  party  grieved, 
and  on  hearing  of  the  party  on  whose  i motion  tne 
alteration  was  ordered,  set  aside  the  order  for  tne 
alteration,  and  re-establish  the  old  road.  _ 

Holllns  V.  Patterson,  w 

Crenshaw  v.  Patterson,  ^ 

II.  Order  may  be  founded  on  judge's  own 
knowledge. 

2.  Upon  a  controversy  In  court,  touching  the  alter- 
ation of  a  public  road,  the  evidence  leaves  It  donw- 
ful   whether    the   old    road    or   the    new  one  is 
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preferable,  and  the  jud^e,  upon  his  own  knowledge 
of  facts,  and  declaring*  such  to  be  the  ground  of  his 
judtrmentin  the  order,  rejects  the  application  for 
the  new  road:  Held,  there  was  no  error  in  the  Judge 
founding  his  order  on  his  own  knowledge,  though 
that  knowledge  was  not  stated  by  him  on  oath  as  a 
witness  in  the  cause.  S.  C.      457 

680  «SALE. 

1.  Sales  at  auction,  in  general,  are  within 
the  statute  of  frauds. 

Brent  V.  Green,  16 

2.  Whether  sheriff's  sale  of  insolvent's  land  be 
within  the  statute  of  frauds,  and  what  is  a  sufficient 
memorandum  of  sale.    See  Insolvent  No.  1, 2.  and 

S.  C,       16 

3.  What  sale  is  valid  as  against  creditors  of  vendor. 
See  Fraudulent  alienations  No.  1,  and 

Lewis  V.  Adams  and  another,  320 

4.  Sale  of  ward's  bank  stock  by  guardian.  See 
Guardian  and  ward  No.  2,  8.  and 

Bank  of  Virginia  v.  Cralff.  899 

6.  On  sale  by  trustee,  neither  the  trustee  nor 
cestui  que  trust  is  a  warrantor  of  the  title.  See 
Mortffag'es  and  trusts  No.  2,  and 

Petermans  v.  Laws.  B28 

6.  Jurisdiction  of  equity  to  in  Join  sale  of  slaves 
under  execution.  See  Executors  and  administra- 
tors No.  11,  and 

Whitton's  adm'r  v.  Terry,  189 

7.  When  decree  for  sale  of  land  should  be  on 
crediL    See  Land  No.  4.  and 

Tennent's  heirs  v.  Pattons,  196 

8.  Chancery  Jurisdiction  to  decree  sale  of  land 
descended,  on  bill  to  marshal  assets.  See  Heir  No. 
8,  Infant  No.  8,  and  S.  C.       196 

What  sale  by  the  marshal  is  irregular. 

9.  Decree  for  sale  of  lands,  against  adult  and 
infant  defendants:  the  plaintiffs  and  adult  defend- 
ants instruct  the  marshal  to  make  sale  in  a  manner 
different  from  that  directed  by  the  decree;  and  the 
marshal  conforms  with  the  instruction,  not  with 
the  decree:  the  sale  is  irregular.  S.  C,       196 

SCIRE  FACIAS. 
To  revive  action  of  detinue,  against  defendant's 
executor.    See  Detinue  No.  8,  4,  and 

Allen's  ex'or  v.  Harlan's  adm'r,  42 

Catlett's  ex'or  v.  Russell,  844 

SET-OFF. 
Against  assignee  of  bond. 
N.  holding  bonds  of  C.  for  $4000  payable  at  a  future 
day,  assigms  them  to  M.  and  B.  and  then  becomes 
insolvent:  S.  holds  a  bond  of  N.  to  him,  for  12247  on 
demand:  after  N.'s  assiimment  of  C.'s  bonds  toM. 
and  B.  but  before  C.  has  notice  of  such  assignment, 
an  acrreement  is  made  between  S.  and  C.  whereby 
S.  assigns  N.'s  bond  held  by  him  to  C.  and  a  firives 
his  note  to  S.  to  pay  him  the  amount  thereof,  six 
months  after  the  date  when  C's  bonds  to  N.  assigned 
toM.  and  B.  were  to  fall  due:  at  the  time  of  this 
amreement  .between  S.  and  C.  they  were  both  ap- 
prised of  N.'s  insolvency,  and  their  purpose  was  to 
save  to  S.  the  debt  which  N.  owed  him,  if  by  this 
means  it  could  be  saved:  and  it  was  understood 
between  them,  that  if  S.'s  assignment  of  N.'s  bond 
to  0.  should  turn  out  not  to  be  a  leffal  one,  or  if  by 
reason  of  any  law  unknown  to  either  party,  C. 
should  be  unable  to  set  off  N.'s  bond  assiimed  him 
by  S.  affalnst  his  own  bonds  to  N.  assiimed  to  M.  and 
B.  then  neither  C.  should  have  recourse  against  S. 
on  his  contract  of  assignment,  nor  S.  have  recourse 
ag'ainst  C.  on  his  note  for  the  contents  of  N.'s  bond 
assigned  by  S.  to  him:  In  an  action  by  M.  and  B. 
against  C.  on  his  bonds  to  N.  assigned  by  N.  to  them, 
HsLD,  C.  Is  entitled  to  set  off  N.'s  bond  to  S.  assigned 
by  S.  to  C. 

Clopton's  adm'r  v.  Morris  and  another,  278 

SETTLEMENT. 

1.  Wife's  right  against  husband  under  marriage 
settlement    See  Husband  and  wife  No.  2,  and 

Roper  and  another  v.  Wren  adm'r  &c.,  88 

2.  What  is  a  separate  Interest  of  feme.  See  Hus- 
band and  wife  No.  8,  and 

Lewis  V.  Adams  and  another,  820 

SHERIFFS  AND  SERGEANTS. 

1.  Sheriff's  sale  of  Insolvent  debtor's  land.  See 
Insolvent,  and 

Brent  v.  Green,  16 

2.  Action  on  indemnifying  bond  must  be  brought 
in  sheriff's  name.  See  Indemnifying  bond  No.  l, 
and 

Lewis  V.  Adams  and  another.  820 

8-  Whether  sheriff  Is  a  competent  witness  for 
defendants  in  debt  on  indemnifying  bond.  See 
Indemnifying  bond  No.  3.  and 

Stevens  &  al.  v.  Bransford  &c.,  246 


Pleadinffs  In  debt  on  sheriff's  bond. 

4.  In  debt  on  a  sheriff's  official  bond,  the  breach 
assigned  Is,  that  the  sheriff's  deputy  acknowledged, 
after  he  ceased  to  be  deputy,  that  he  had  received 
money  on  an  execution,  not  that  the  deputy  had  in 
fact  received  it:  Held,  the  breach  is  not  well  as- 
signed. 

Bennett's  ex'or  v.  Loyd,  816 

5.  In  debt  on  sheriff's  official  bond.  In  name  of  G. 

successor  of  T.  governor  of  Vlrifinla,  to  whom 
691     the  bond  was  given :  *plea,  that  G.  was  not,  and 

that  M.  was,  the  successor  of  T.  and  demurrer 
to  the  plea:  Held,  though  the  plea  was  obviously 
designed  to  entrap,  the  demurrer  must  be  over- 
ruled. S.  C.       816 

SLAVES,  FREE  NEGROES  AND  MULATTOEa 

I.  What  parol  gift  of  slaves  Is  void. 

1.  Tenant  for  life  of  a  slave  makes  a  parol  gift 
thereof,  in  1788  or  1786,  to  S.  and  wife;  and  the  re- 
mainderman also  makes  a  parol  gift,  about  the  same 
time,  of  his  interest  In  remainder,  to  S.  and  wife: 
S.  takes  and  holds  possession  till  his  death  In  1789; 
the  tenant  for  life  dies  In  1800:  Held,  1.  a  parol  gift 
of  slaves,  made  before  the  statute  of  October  1787, 
ch.  22.  $  2,  is,  notwithstanding  that  statute,  void, 
though  the  donee  had  received  the  possession,  and 
held  It  at  the  time  and  after  thatstatute  took  effect: 
and  2.  the  donee  S.  in  this  case,  held  the  possession 
only  under  the  gift  of  the  tenant  for  life,  not  under 
that  of  the  remainderman,  so  that  the  statute  of 
limitations  could  not  give  him  title  as  against  the 
remainderman. 

Merrit  and  wife  and  others  v.  Smith  and 
others,  486 

n.  Deceit  In  sale  of  slave. 

2.  Action  for  deceit  in  sale  of  a  slave.  See  Deceit, 
and 

Brown  v.  Shields.  440 

IIL  Injunction  to  sale  of  slaves  under  execution. 

8.  See  Executors  and  administrators  No.  11,  and 

Whitton's  adm'r  v.  Terry.  189 

IV.  Free  neg'roes. 

4.  What  emancipated  slaves  may  remain  within 

the  commonwealth.    See  Emancipation,  and 

Commonwealth  v.  Ned  and  Isaac.  607 

b.  In  an  action  by  a  white  man  against  a  free 
negro,  a  free  negro  Is  not  a  competent  witness  for 
the  plaintiff,  by  statute  1  Rev.  Code,  ch.  ill,  S  6. 

Winn  adm'x  &c  v.  Jones,  74 

SPECIAL  VERDICT. 
What  special  verdict  is  defective.    See  Common- 
wealth No.  8,  and 

Commonwealth  v.  Hite,  588 

SPECIFIC  EXECUTION. 
I.  When  denied  for  want  of  mutuality. 

1.  The  rule  that  equity  refuses  specific  execution 
of  contracts  where  the  remedy  is  not  mutual,  ap- 
plies to  cases  In  which  there  Is  not  such  mutuality 
of  remedy  at  the  time  contract  Is  made:  not  to  cases 
In  which  the  mutuality  of  remedy  is  taken  away  by 
a  subsequent  continsrent  event 

Moore's  adm'rs  v.  Fitz  Randolph  and  others,   175 
II.  When  denied  as  against  vendee. 

2.  M.  covenants  to  sell  land  to  R.  for  purchase 
money  to  be  paid  In  Instalments,  and  binds  himself, 
not  his  heirs,  upon  payment  of  the  Instalments,  to 
make  R.  a  good  and  sufficient  title  in  fee:  the  last 
instalment  is  not  paid  when  due,  and  after  it 
falls  due,  M.  the  vendor  dies:  and  R.  the  vendee 
pays  that  Instalment  to  M's  administrators:  the 
administrators  tender  R.  a  deed  from  part  of 
M.'s  heirs,  the  others  being  Infants  and  non-resi- 
dents, with  special  warranty,  which  R.  refuses  to 
accept:  R.  brings  suit  at  law  against  the  adminis- 
trators, for  the  breach  of  their  Intestate's  cove- 
nant to  convey,  and  recovers  Judgment  for  the 
purchase  money :  and  then  M's  administrators  file 
a  bill  in  equity  against  M.'s  heirs  and  R.  for  specific 
execution  of  the  covenant,  and  to  enjoin  proceed- 
ings on  R.'s  Judgment  at  law:  Held,  after  R.  had 
elected  to  pursue  his  remedy  jat  law  for  the  breach 
of  the  covenant  to  convey,  and  recovered  Judg- 
ment, the  administrators  of  the  vendor  are  not  en- 
titled to  such  relief  In  equity.  S.  C,       176 

8.  Quere,  whether  as  the  vendor  covenanted  to 
convey,  for  himself,  not  for  his  heirs  also,  and  as  he 
did  not  convey,  the  purchaser  might  not,  for  that 
reason,  abandon  the  purchase,  and  Insist  on  having 
his  money  refunded  to  hlmy  S.  C       175 

4.  Quere,  also,  whether  In  case  of  a  sale  of  lands 
with  covenant  to  convey.  If  the  vendor  dies  before 
conveyance,  and  his  heirs  cannot  give  assurance  of 
title,  equivalent  to  conveyance  with  the  usual  cove- 
nants of  assurance  by  the  vendor  himself,  the  heirs 
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of  the  Tfendor  can    demand  specific  execution  in 
equity?   thouffh  tbe  vendee  may  demand  it  of  them. 

S.  C,        15 
III.  When  enforced  affainst  surviving  partners. 
B.  Specific  execution  against  snrvivinfir  partners, 
of  deceased  partner's  affreement  for  a  lease.    See 
Partnership,  and 

Kyles  V.  Roberts's  ex'or  and  others,  495 

STATUTE  OP  FRAUDS. 
See  Fraud. 
(J98  •STATUTE  OF  JEOFAILS. 

Effect  of  verdict  in  action  on  indemnifying 
bond,  in  curing  insufficient  namincr  of  relator.  See 
Indemnifying  bond  No.  1,  and 

Lewis  V.  Adams  and  another,  S20 

STATUTE  OF  LIMITATIONS. 
1.  See  Slaves,  free  negroes  and  mulattoes  No.  1, 
and 

Merrit  and  wife  and  others  v.  Smith  and 
others,  480 

8.  See  Supersedeas  No.  1,  2,  and 
Anderson's  ad m'rv.  Lively,  77 

Pnrh's  ex'or  v.  Jones.  290 


STATUTES— Construction  of. 

1.  See  Construction  of  statutes,  and 
Winn  adm'x  Ac.  v.  Jones, 

2.  See  next  title. 


74 


STATUTES  OF  VIRGINIA.  OF  A  GENERAL 
NATURE,  CITED  AND  CONSTRUED. 
I.  Jurisdiction  and  practice  of  courts. 

1.  Ch.  66.  i  41,  p.  204  of  1  R.  C.  authorizing  chancery 
courts  to  decree  sales  for  cash  or  on  credit,  con- 
strued. 

Tennent's  heirs  v.  Pattons.  196 

2.  Ch.  66.  S  61.  p.  209  of  1  R.  C.  concerning  damages 
on  dissolution  of  injunction,  construed. 

Washington's  ex'or  v.  Parks.  581 

8.  Ch.  69.  S  69.  p.  289  of  1  R  C.  requiring  bond  on 
appeal,  writ  of  error  &c.  cited. 

Puffh's  ex'or  v.  Jones,  804-5 

IL  Counsel  and  attorneys. 

4.  Ch.  76.  S  6,  p.  268,  9  of  1  R.  C  prescribing  mode  of 
proceeding  against  counsel  or  attorney  for  mal- 
practice, construed. 

Ex  parte  Fisher,  619 

5.  Same  chapter.  S  5,  p.  368  of  1  R.  C.  excluding  con- 
victed felons  from  the  bar,  cited  in  note. 

S.  C,       628 

6.  Oh.  67.  S  42,  p.  88  of  Old  Rev.  Code,  Pleasants's 
edi.  concerning  appointment  of  prosecutors  for 
commonwealth  in  district  courts,  cited. 

Ex  parte  Bouldin,  •  648. 9 

7.  Ch.  57.  p.  66  of  Old  Rev.  Code.  Pleasants's  edi. 
fixing  salaries  of  such  prosecutors,  cited. 

S.  C,       649 

8.  Ch.  240.  p.  898  of  Old  Rev.  Code,  Pleasants's  edi. 
directing  new  mode  of  appointing  prosecutors  for 
commonwealth  in  inferior  courts,  cited. 

S.  C,       649 
III.  Escheats. 

9.  Ch.  82.  S  2,  p.  295  of  1  R  C.  concerning  inquisition 
of  escheat,  cited. 

Commonwealth  v.  Hite,  588 

IV.  Rights. 

10.  Ch.  98.  p.  859  of  1  R  C.  concerning  partitions, 
joint  rights  and  obligations,  cited. 

Commonwealth  v.  Hite.  598 

U.  Ch.  99.  §  15.  p.  366  of  1  R.  C.  concerniuff  convey- 
ances by  husband  and  wife,  cited. 

Thomas  v.  Gammel  and  wife,  11 

12.  Statute  of  1792  (ch.  90.  S  6.  p.  157  of  1  Old  Rev. 
Code,  Pleasants's  edi.)  on  same  subject,  construed. 

S   C  9 

13.  Statute  of  1674,  2  Hen.  stat  at  large  p.  817.  on 
same  subject,  cited.  S.  C,       12.  14 

14.  Statute  of  1748. 5  Hen.  stat.  at  large  p.  410,  and 
statute  of  1785,  ch.  62.  12  Hen.  stat.  at  large  p.  154.  5. 
on  same  subject,  cited.  S.  C,       12.  14 

15.  Ch.  100.  p.  871  of  1  R.  C.  concerning  authentica- 
tion of  foreign  deeds  &c.  construed. 

Petermans  v.  Laws.  528 

16.  Sess.  acts  of  1827-8,  ch.  28.  Supp.  to  R  C.  ch.  155. 
p.  218.  on  same  subject,  construed.  S.  C,       528 

17.  Ch.  101,  S  1.  p.  872  of  1  R  C.  declaring  certain 
contracts,  agreements  &c.  not  binding  unless  in 
writing,  construed. 

Colgin  v.  Henley,  85 

18.  Same  section,  cited. 

Kyles  V.  Roberts's  ex'or,  499 

19  Ch.  104,  i  26.  p.  381  of  1  R.  C.  excluding  from 
farther  sbares  of  husband's  estate  widow  who  ac- 
cepts provision  made  in  will,  construed. 

Dupree's  admr  et  al.  v.  Cary  and  wife  et  al.,    86 


SO.  Same  section,  cited  in  note. 
Mitchells  v.  Johnsons  &c.,  46! 

21.  Ch.  104,  $  59.  p.  889  of  1  R.  C.  concerning  compen- 
sation to  executors  &c.  cited. 

Wood's  ex'or  v.  Garnett.  277 

22.  SUtnte  of  May  1780.  ch.  8.  S  21.  4  Hen.  sUt  at 
large,  p.  287,  conceminfr  allowances  to  executors 
Ac.,  cited.  S.  a.      277 

28.  Supp.  to  R  C.  ch.  158,  $  8,  p.  217,  forfeiting  com- 
pensation of  executor  Ac.  for  failure  to  settle 
accounts,  construed.  S.  C.      STl 

24.  Ch.  104,  §  60,  p.  889  of  1  R  C.  glvinff  preference 
to  debts  due  from  decedent  as  executor  &c  con- 
strued. 

Craddock  v.  Turner's  adm'x,  116 

25.  Ch.  104,  S  64,  p.  890  of  1  R.  C.  giving  actions  of 
trespass  for  or  against  executors  Ac.  for  goods  taken 
in  decedent's  lifetime,  cited. 

Catlett's  ex'or  v.  Russell,  W8 

26.  Ch.  104,  S  65.  66.  p.  390  of  1  R.  C.  concerning  Ua- 
bilities  of  personal  representative  of  executor  Ac. 
cited.  _ 

Craddock  v.  Turner's  adm'x,  188 

27.  Ch.  106,  S  16.  p.  398.  9  of  1  R.  a  prescribing  mode 
of  issuinfr  marriage  license,  construed. 

Commonwealth  v.  Hill,  686 

098        *28.  Sess.  acts  of  1885-6,  ch.  64,  p.  48.  to  amend 
and  explain  the  foregoincr  act,  cited. 

29.  Ch.  107,  S  4.  p.  408  of  1  R.  a  concerning  damages 
in  dower,  construed. 

Thomas  v.  Gammel  and  wife,  IS.  16 

8a  Ch.  108.  $  11.  p.  408  of  1 R.  a  for  relief  of  sureties 
of  guardian,  construed. 

Bank  of  Virginia  v.  Craifr.  >» 

81.  Ch.  106.  S  25.  p.  410  of  1  R.  C.  concerning  tbe 
binding'  of  apprentices  by  order  of  court,  cited. 

Bullock  V.  SebreU,  860 

82.  Ch.  Ill,  S  5,  p.  422  of  1  R.  C.  concerning  tbe 
competency  of  free  neg^roes  or  mulattoes  as  wit- 
nesses, construed. 

Winn  adm'x  Ac.  v.  Jones.  74 

88.  Ch.  181.  i  8,  p.  517  of  1  R.  C.  on  same  subject, 
cited.  S.  a,      76 

84.  Ch.  111.  $  51,  p.  482  of  1  R.  C.  Statute  of  October 
1787.  ch.  22, 1 2,  12  Hen.  sUt.  at  large  p.  506,  declar- 
ing what  grif  ts  of  slaves  shall  be  ffood,  construed. 
Merrit  and  wife  and  others  v.  Smith  and 
others,  488 

86.  SUtute  of  April  1757,  ch.  6.  S  2,  7  Hen.  sUt  at 
large  p.  119,  and  statute  of  September  1758,  cb.  5,  t  K 
7  Hen.  stat  at  large  p.  287,  requiring-  gifts  of  slaves 
to  be  in  writing  and  recorded,  cited.        S.  G,      4»1 

86.  Ch.  Ill,  S  61.  p.  436  of  1  R.  C.  prohibiting  eman- 
cipated slaves  from  remaining  in  the  common- 
wealth, construed. 

Commonwealth  v.  Ned  of  Campbell.  9BR 

V.  Remedies. 

87.  Ch.  118, 1 7,  8.  9,  10,  11.  p.  448,  9  of  1  R.  G  for  se- 
curing to  landlord  the  payment  of  his  rent.  dted. 

Harvie  and  another  v.  Wickham.  2fl 

88.  Ch.  118,  i  15,  p.  460  of  1  R  C.  exempUng  from 
distress  certain  sroods  on  demised  premises,  con- 
strued. S.  G,      W 

89.  Supp.  to  R.  C.  ch.  198,  $  9.  p.  255,  declaring  in 
what  cases  replevin  shall  lie,  cited.  S.  G.      2*1 

40.  Same  chapter,  $  2,  p.  254.  authorizing  distre^ 
of  property  fraudulently  removed  from  demised 
premises,  cited.  S.  G,      2« 

41.  Ch.  114.  p.  454  of  1  R.  G  concerning  awards,  con- 
strued. ^ 

Wheatley  V.  Martin's  adm'r,  .» 

42.  Ch.  123.  S  2.  p.  475  of  1  R.  C.  requirinjr  secnriW 
from  plaintiffs  on  decrees  against  absent  defend- 
ants, cited.  ^^ 

Tennent's  heirs  v.  Pattons.  2W 

48.  Ch.  125.  $  5,  p.  484  of  1  R.  G  concerning  allow- 
ance of  discounts  affainst  assismor,  cited. 

Clopton's  adm'r  v.  Morris  et  al.,  *" 

44.  Same  chapter,  $  6,  p.  484.  giving-  recovery  to  as- 
signee against  any  previous  assignor,  cited. 

Drane  v.  Scholfleld,  » 

45.  Ch.  128,  i  10,  p.  490  of  1  R.  C.  allowing  new  action 
after  arrest  or  reversal  of  Judgment  for  plaintin. 
cited.  _, 

Catlett's  ex'or  v.  Russell,  ..    ,•" 

46.  Same  chapter,  S  19.  p.  492,  prescribing  Umiu- 
tion  of  supersedeas,  construed.  _. 

Anderson's  adm'r  v.  Lively,  ^ 

Pugh's  ex'or  V.  Jones,  ,  ** 

47.  Same  chapter.  8  32.  p.  495,  abolishing  parol  de- 
murrer, cited.  ^g 

Tennent's  heirs  v.  Pattons,  ,  _*.♦/. 

48.  Same  chapter,  S  83,  p.  496,  requiring  affidavit  to 
plea  in  abatement,  cited  In  note.  ^ 

Hortons  &  Hutton  v.  W.  &  E.  Townes,  ,       ,  ^  ?f 

49.  Same  section,  requiring  affidavit  to  pica  of  non 
est  factum— quere  as  to  constmction?        ^,    _ 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant,  ^'^ 
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50.  Same  chapter,  §  88,  p.  407.  conceminfr  revival 
of  pending  personal  actions,  construed. 

Allen's  ex*or  ▼.  Harlan's  adm'r,  42 

Catlett's  ex'or  v.  Russell.  844 

51.  Same  chapter,  |  87,  p.  510,  requiring  defend- 
ants to  file  account  of  payments  or  set-offs,  cited. 

Oreen  et  al.  y.  Buckner's  adm'r,  84 

Clopton's  adm'r  v.  Morris  et  al.,  289 

52.  Same  chapter,  f  108,  p.  512,  declaring  what  de- 
fects shall  be  cured  by  verdict,  construed. 

Liewis  V.  Adams  and  another,  880 

68.  Same  chapter,  $  104,  p.  512,  authorizing  instruc- 
tion to  Jury  to  disregard  faulty  count,  cited  in  note. 
Brown  v.  Shields,  444 

64.  Ch.  184, 1 26,  26,  27,  p.  668,  4  of  1  R.  C.  concerning 
Indemnif yint?  bond  for  seizure  and  sale  under  exe- 
cution, and  action  on  such  bond,  cited. 

Stevens  et  al.  v.  Bransford  &c.,  247 

56.  Same  sections  construed. 
Lewis  V.  Adams  and  another.  820 

66.  Same  chapter,  $  84.  p.  588.  conceminff  sale  of 
insolvent's  real  estate  by  sheriff— quere  as  to  con- 
struction? 

Brent  v.  Oreen.  16 

67.  Sess.  acts  of  1826-7,  ch.  20,  Supp.  to  R.  C.  ch.  106, 
p.  258.  allowing  trespass  to  be  brought  or  revived  by 
or  afirainst  personal  representative,  for  injuries  to 
personalty  in  decedent's  lifetime,  cited. 

Winn  adm'x  v.  Jones,  74 

56.  Sess.  acts  of  1826-6,  ch.  16.  $  11.  Supp.  to  R.  C.  ch. 

108, 1 11,  p.  182.  directiuff  what  is  to  be  omitted  in 

record  on  appeal  from  chancery  court  to  court  of 

appeals,  cited. 

Poindexter's  ex'ors  v.  Green's  ex'ors,         604.  0 
004  «VI.  Banks. 

60.  Ch.  108.  S  8.  art  12.  p.  78  of  2  R.  C.  concerning' 
mode  of  transferring  stock  of  Virginia  bank,  cited. 
Bank  of  Virginia  v.  Craig.  400 

VII.  Roads. 

60.  Ch.  286,  S  1,  2.  8,  p.  238.  4  of  2  R.  C.  prescribing 
mode  of  proceeding  to  open,  alter  or  discontinue  a 
road,  cited. 

Holllns  V.  Patterson,  487 

vni.  Crimes  and  punishments. 

61.  Sess.  acts  of  1882-8,  ch.  10.  $  2,  concerning  sol- 
itary confinement  in  penitentiary,  cited. 

Hall  V.  Commonwealth,  618 

STOCK. 
Concerning  guardian's  control  over  ward's  bank 
stock,  and  his  liability  therefor,  see  Guardian  and 
ward  No.  2.  8,  and 

Bank  of  Virginia  v.  Craig,  800 

SUBMISSION. 
See  Arbitration  and  award. 

SUBIHENA  IN  CHANCERY. 
What  service  does  not  bind  a  corporation.    See 
Corporation,  and 

Bank  of  Virginia  v.  Craig,  800 

SUPERSEDEAS. 
L  Liimitation  of  writ 

1.  Supersedeas  awarded  by  a  circuit  court  to  a 
Judgment  of  a  county  court,  two  years  after  its 
date,  and  a  supersedeas  bond  executed:  but  the 
office  of  clerk  of  the  circuit  court  being  vacant  at 
the  time,  no  supersedeas  is  issued:  a  clerk  of  the 
circuit  court  is  soon  after  appointed:  ten  years  af- 
ter, the  plaintiff  in  error  applies  for  the  writ,  which 
the  clerk  then  refuses  to  issue:  and  then  the  circuit 
conrt.  upon  motion  of  plaintiff  in  error,  awards  it: 
Hbld.  the  supersedeas,  after  such  a  lapse  of  time. 
was  improperly  awarded,  and  ought  to  be  quashed. 

Anderson's  adm'r  v.  Lively,  77 

IL  When  may  be  granted  after  limitation  elapsed. 

2.  Petition  is  presented  to  the  court  of  appeals, 
praying  writs  of  supersedeas  to  two  distinct  final 
orders  of  a  circuit  court,  in  one  cause:  and  the  court 
allows  the  supersedeas  to  one  of  the  orders,  without 
any  notice  of  the  prayer  for  the  supersedeas  to  the 
other,  though  it  is  plainly  erroneous:  Held,  the  pe- 
titioner had  a  right  to  the  Judgment  of  the  court,  on 
both  the  prayers  of  his  petition:  and  as  the  court 
omitted  to  give  Judgment  on  one  of  them.  It  is  not 
too  late  to  award  the  supersedeas,  after  five  years, 
the  limitation  to  the  writ,  has  elapsed,  the  omission 
having  been  owing  to  the  inadvertence  of  the  court. 
not    to    the    fault   of  the  petitioner:  dissentiente 

TUCKBR.  P. 

Pugh's  ex 'or  v.  Jones.  200 

ni.  Supersedeas  bond. 
8.  A  supersedeas  is  allowed  by  the  court  of  appeals, 
without  requiring  a  supersedeas  bond,  when  one 
ought  to  have  been  required,  and  the  cause  is  dock- 
eted without  objections;  this  is  not  good  cause  to 


dismiss   the    supersedeas,   on  motion  made  after 
lapse  of  six  years  from  the  time  of  awarding  it 

S.  C.       200 
4.  When  executor  must  give  bond  on  supersedeas 
to  Judgment  against  him.    See  Executors  and  ad- 
ministrators No.  18,  and  S.  C,       200 

TENANT  FOR  LIFE. 

Testator  devises  and  bequeaths  his  estate  to  his 
wife  for  life,  remainder  to  others:  and  the  wife  was 
executrix:  a  claim  arises  against  testator's  estate 
upon  a  covenant,  and  is  ascertained,  after  the  death 
of  the  tenant  for  life  and  executrix:  Held,  the 
tenant  for  life's  estate  is  not  bound  to  contribute  to 
the  payment  of  such  debt,  or  keep  down  the  interest 
thereof. 

Poindexteiv's  ex'ors  v.  Green's  ex'ors.  604 

TRANSFER. 
See  Assignment 

TRUSTS  AND  TRUSTEES. 

1.  See  Mortgages  and  trusts. 

2.  Concerning  trust  created  by  power  of  appoint- 
ment given  in  will,  see  Will  No.  2.  Appointment 
No.  2.  and 

Mitchells  V.  Johnsons  &c.,  461 

USURY. 
What  contract  is  not  usurious. 
A  debtor  owing  a  debt  presently  due.  agrees  to 
give  the  creditor  his  bond  for  it  payable  at  a  future 
day.  and  to  add  to  the  debt  and  insert  in  the  bond, 
a  sum  equal  to  5  per  cent  on  the  debt  to  cover  com- 
mission which  the  creditor  might  be  compelled  to 
pay  an  agent  for  collection:  and  the  bond  is 
606  given  accordingly,  for  *the  aggregate  includ- 
ing the  commission:  with  a  verbal  agreement 
that  if  the  debtor  should  pay  the  debt  punctually, 
he  should  be  exempted  from  payment  of  the  sum 
inserted  In  the  bond  for  commission  for  collection: 
in  debt  on  the  bond,  and  issue  Joined  on  the  plea  of 
usury,  HELD.  1.  Parol  evidence  is  admissible  to 
prove  the  verbal  agreement  as  to  the  sum  allowed 
for  commission.  2.  The  contract  is  not  usurious, 
since  the  debtor  might  by  punctual  payment  of  the 
debt  relieve  himself  from  payment  of  the  sum  he 
contracted  to  pay  for  commission.  8,  The  creditor 
stipulating  that  the  debtor  should  pay  the  commis- 
sion which  would  be  incurred  in  the  collection,  in 
default  of  punctual  payment.  If  made  in  good  faith 
to  cover  such  commission,  and  not  as  a  device  to 
evade  the  statute  of  usury,  was  in  point  of  law  not 
usurious:  and  the  court  ought  so  to  direct  the  Jury; 
leaving  to  the  Jury  the  question  of  fact  whether 
the  contract  for  the  commission  was  made  in  good 
faith  or  was  an  evasion  of  the  statute. 

Campbell  v.  Shields,  617 

VARIANCE. 
Between  pleadings  and  proofs. 

1.  Plaintiff  counts  on  a  bond  dated  in  1811;  upon 
oyer  craved,  a  bond  is  shewn  dated  in  1810:  and 
afterwards  plaintiff  demurs  to  a  plea  of  defendant: 
Held,  the  variance  between  the  bond  alleged  In  the 
declaration,  and  the  bond  shewn  on  oyer,  is  fataL 

Bennett's  ex'or  v.  Loyd,  816 

2.  Plaintiff,  in  declaring  on  promise  of  defendant 
to  pay  the  debt  of  another,  alleges  a  particular  con- 
sideration: but  the  written  promise  of  defendant 
adduced  in  evidence,  conuins  no  mention  of  the 
consideration:  Held,  this  is  no  variance  between 
the  allegata  and  probata:  the  written  promise  is 
proper  evidence,  and  the  consideration  may  be 
proved  by  evidence  aliunde. 

Colgin  V.  Henley.  86 

VENDOR  AND  VENDEE. 

1.  What  shall  be  deemed  a  covenant  for  convey- 
ance with  general  warranty.  See  Covenant  No.  2. 
and 

Ruckerv.  Lowther,  280 

2.  What  sale  Is  valid  against  vendor's  creditors. 
See  Fraudulent  alienations  No.  1.  and 

Lewis  V.  Adams  and  another.  820 

8.  Sale  by  sheriff  of  insolvent's  land.  See  Insol- 
vent, and 

Brent  v.  Green,  16 

4.  Protection  to  purchaser  without  notice,  and 
liability  of  vendor  with  notice,  of  prior  equity.  See 
Purchaser  No.  8,  and 

Tompkins  and  another  v.  Powell,  676 

6.  Action  for  deceit  In  the  sale  of  a  slave.  See  De- 
celt  and 

Brown  v.  Shields,  440 

6.  When  specific  execution  will  be  refused.  See 
Specific  execution  No.  1,  2.  8,  4,  and 

Moore's    adm'rs    v.     Fitz    Randolph     and 
others,  175 
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VENIRE  DE  NOVO. 
See  New  trial. 

VERDICT. 

1.  Need  not  respond  to  immaterial  issue.  See  Im- 
material issue  No.  1.  and 

Ray  V.  Clemens,  600 

2.  What  special  verdict  Is  defective.  SeeCommon- 
wealtb  No.  8,  and 

Commonwealth  v.  Hite.  688 

8.  In  what  cases  verdict  will  not  be  set  aside.  See 
New  trial  No.  2.  Jury  No.  3,  4,  and 

Mays  V.  Calllson,  230 

Raffland  v.  Wills's  adm*r.  1 

Hall  V.  Commonwealth,  615 

4.  Effect  of  verdict  in    action    on  indemnifyinff 

bond,  in  curinsr  defective  naming  of  relator.  'See 

Indemnlfyinff  bond  No.  1,  and 

Lewis  V.  Adams  and  another,  820 

b.  Effect  of  verdict  and  Judgment  against  per- 
sonal representative,  as  evidence.  See  Executors 
and  administrators  No.  10.  and 

Henrico  Justices  for  Craddock  v.  Turner's 
adm'z,  116 

WAIVER. 

1.  Waiver  of  objection  for  want  of  affidavit  to 
plea.    See  Judgment  No.  3,  and 

Wilson  and  others  v.  Bank  of  Mount  Pleas- 
ant. 570 

2.  When  irregularity  In  chancery  proceedings  is 
waived.    See  Practice  in  suits  in  equity  No.  1,  and 

Jones  V.  Janes,  167 

WARRANTY. 

1.  What  shall  be  deemed  a  covenant  for  convey- 
ance with  general  warranty.  See  Covenant  No.  2, 
and 

Rucker  v.  Lowther,  250 

2.  That  neither  the  trustee  nor  cestui  que  trust  is  a 
warrantor  of  title  on  sale  by  trustee,  see  Mortgages 
and  trusts  No.  2.  and 

Petermans  v.  Laws,  528 

8.  That  case  for  deceit  lies  for  a  false  warranty  of 
title,  see  Deceit  No.  1,  and 

Brown  v.  Shields,  440 

4.  Concerning  promise  to  pay  the  debt  of  another, 
see  Guaranty  No.  l.  2,  8,  4,  5.  Evidence  No.  16,  Va- 
riance No.  2,  and 

Colgin  V.  Henley,  86,  6 

686  •WASTE  OF  ASSETS. 

1.  By  husband  of  executrix  or  administra- 
trix.   See  Executors  and  administrators  No.  15,  and 
Henrico  Justices  for  Craddock  v.  Turner's 
adm'x,  110 

2.  Waste  by  executor.  See  Arbitration  and  award 
No.  2,  and 

Wheatley  v.  Martin's  adm'r,  62 

WIDOW. 

1.  Testator  by  his  will  gives  real  and  personal  es- 
tate to  his  wife,  and  leaves  part  of  his  personal 
estate  undisposed  of;  the  wife  does  not  renounce, 
but  accepts,  the  provision  made  for  her  by  the  will : 
Held,  she  Is  excluded,  by  the  statute  1  Rev.  Code, 
ch.  104,  S  26,  from  any  share  of  her  husband's  per- 
sonal estate  undisposed  of  by  his  will. 

Dupree's  adm'r  and  others  v.  Cary  and  wife 
and  others,  36 

2.  Effect  of  widow's  renouncing  will  which  gives 
her  a  poWer  of  appointment  See  Will  No.  2,  Ap- 
pointment No.  2,  and 

Mitchells  v.  Johnsons  &c.,  461 

WILL. 
I.  Construction  of  charge  on  land. 
1.  Testator  by  his  will  directs  that  all  his  just 
debts  shall  be  first  paid:  this  Is  a  charge  of  the 
debts  on  the  real  estate  devised,  for  which  testator 
was  bound  as  surety,  as  well  as  debts  for  which  he 
was  bound  as  principal. 

Poindexter's  ex'ors  v.  Green's  ex'ors,  604 


II.  Construction  of  power  of  appointment 
2.  Testator,  after  giving  large  pecuniary  legacies 
to  one  son  and  three  daughters,  devised  the  land  on 
which  he  lived  to  his  wife  for  life:  and  bequeathed 
her  absolutely,  all  slaves,  furniture,  plantation 
utensils  and  stock  on  the  premises,  that  is,  she 
should  enjoy  them  during  life,  and  then  dispose  of 
them  among  his  lineal  descendants  as  she  should 
think  proper;  and  then  he  directed  all  the  residue 
of  his  estate,  real  and  personal,  to  be  kept  toeether 
for  the  benefit  of  his  five  sons  till  the  youngest 
come  of  age.  to  be  then  divided  equally  between 
them:  the  widow  renounced  the  will,  and  took  her 
dower  of  testator's  real  and  distributive  share  of 
the  personal  estate,  and  died  without  execnUng- 
the  power  of  appointment  vested  in  her  by  the  will 
—Held,  l.  That  the  remainder  of  the  real  estate 
expectant  on  the  life  estate  devised  to  the  wife,  la 
not  subject  to  the  power  of  appointment  vested  in 
her,  and  being  undisposed  of  by  that  clause  of  the 
win,  passes  by  the  residuary  clause  to  the  five  sons. 
2.  That  the  personal  property  bequeathed  to  the 
wife  for  life,  was  subject  to  the  power  of  appoint- 
ment vested  in  her,  which  was  a  trust  for  the 
objects  of  appointment:  that  the  widow's  renun- 
ciation of  the  will  did  not  extinguish  the  trust:  and 
as  the  power  was  not  executed  by  the  trustee,  the 
subject  shall  be  divided  among  the  testator's  lineal 
descendants,  according  to  the  statute  of  distribu- 
tions. 8.  That  the  profits  of  the  property,  real  and 
personal,  given  to  the  wife  for  life  by  the  will, 
which  accrued  during  her  life,  shall  be  applied  to 
compensate  those  of  the  testator's  devisees  and 
legatees  out  of  whose  devises  and  legacies  the 
widow's  dower  and  distributive  share  were  taken. 
Mitchells  V.  Johnsons  &c.,  401 

in.  Renunciation  of  power  of  appointment. 
8.  Quere.  what  amounts  to  renunciation  of  power 
of  appointment  given  by  will?   See  Appointment 
No.  2,  and  S.  a,       461 

IV.  Where  wife  accepts  provision  in  wllL 
4.  Widow  accepting  provision  In  will  is  excluded 
from  distribution.    See  Widow  No.  1,  and 

Dupree's  adm'r  and  others  v.  Cary  and  wife 
and  others,  86 

WITNESS. 
Competency. 

1.  Quere*  whether  in  debt  on  an  indemnifying* 
bond  given  to  a  sheriff  for  seizure  and  sale  of  a 
slave  under  execution,  the  sheriff,  the  merely  nomi- 
nal plaintiff.  Is  a  competent  witness  for  the  defend- 
ants? 

Stevens  &  al.  v.  Bransford  &c.,  246 

2.  Competency  of  deputy  sheriff  as  witness  for 
principal  against  purchaser  of  Insolvent's  real 
estate.    See  Insolvent  No.  8,  and 

Brent  v.  Green,  16 

8.  Competency  of  cestui  que  trust  as  witness  for 
purchaser  from  trustee.  See  Mortcrag-es  and  trusts 
No.  2.  and 

Petermans  V.  Laws,  588 

4.  In  an  action  by  a  white  man  against  a  free 
negro,  a  free  negro  is  not  a  competent  witness  for 
the  plaintiff,  by  statute  1  Rev.  Code,  ch.  Ill,  $  & 

Winn  adm'x  &c.  v.  Jones,  74 

WRITING. 
What   is  a    sufficient  written  memorandum    of 
a^eement    See  Guaranty  No.  8,  and 

Colgin  V.  Henley,  85 

Insolvent  No.  2.  and 

Brent  V.  Green,  16 

Partnership,  and 

Kyles  V.  Roberts's  ex 'or  and  others.  495 

WRIT  OP  ERROR. 
Seel  Supersedeas. 
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Rlcketts  V.  Salwey.  2  Barn.  A  Aid.  360 680 

RlderY.  Kidder,  10  Ves.  860 588 

Rl Yes.  Garland  y..  4  Rand.  282.  800,  8C1 837 

Roach  Y.  Garvan,  1  Ves.  sen.  157 369 

Roane's  adm'r  y.  Drummond's  adm'rs.  6  Rand. 

182 600,666 

Robertson  Y.  Campl)ell.  2  Call  421 580,587 

Robertson  y.  Hogsheads.  3  Leigh  667,  673 241 

Robinson  Y.  Bland,  2  Burr.  1078 201 

Roche  V.  Morjrell,  2  Sch.  A  Lef.  721 898 

Rockbold  Y.  Barnes,  3  Rand.  474 24 

Roe  Y.  Cmthfleld,  1  Hen.  A  Munf.  861.. 96,  148,  9, 151,  2 

Roffet  Y.  Merritt  Ac.,  2  Calnes  117 680 

Ronald's  adm'r,  Johnson  y.,  4  Munf.  77 170.  175 

Roome,  SaYlflrnac  v.,6T.  R.  126 666 

Roose.  Sandford  v..  12  Johns,  rep.  162 266 

Rootes,  Pox  v..  4  Leifirh  429 345 


Rootes  Y.  Wellford  A  co.,4  Munf.  215. 864 

Rose,  commissioners  of  accounts  y.,  1  Desaus. 
461. 
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Ross  V.  NorYell,  1  Wash.  16 576,580,587 

Ross  Y.  Overton,  3  Call  300,  819 10, 134,  888,  612 

RoutledfireY.  DorrlU.  2  Ves.  jun.  868 668 

Rowe  Y.  Teed,  16  Ves.  872.  378 898 

Royston  V.  Cordrye,  AIL  42 607 

Rucker.  Wilson  v.,  1  Call  500 281,297 

Rumball  Ac.,  Maddock  v..  8  East  804 617,  523.  6 

Rundle.  Cudllff  v.,  earth.  202 668 

Russell.  By nner  Y..  1  Bluff.  23 75 

Russell.  HarUey  v.,  2  Sim.  A  Stu.  244 786,  8,  741,  2 

Russell  Y.  BaufiTley,  4  Bam.  A  Aid.  396.  

281,2,6,9.293,6 

Ryde  Ac..  Jones  Ac.  v.,  5  Taunt.  488 620,  621.  5,  6,  » 

Sale  Y.  Dishman's  ex'ors,  3  Leifirh 548,  651, 7.. 601,  602.  3 
Salem  bank,  bank  of  Gloucester  v.,  17  Mass.  rep 

33    630.622.5,8,630 

Salter  y.  Brunsden,  4  Mod.  281 668,  678,  4.  681 

Salwey.  Rlcketts  y.,  2  Barn.  A  Aid.  860 680 

Samuell  v.  Howarth.  8  Merlv.  272 514.  9^ 

Sanderson.  Bedo  v..  Cro.  Jac  440 621 

Sanderson,  Clark  v.,  3  Blnney  198 6(r5 

Sandford  v.  Mickels  et  al..  4  Johns,  rep.  224 364 

Sandford  v.  Roose,  12  Johns,  rep.  162 356 

Saunders,  Jerrard  y.,  3  Ves.  jun.  464 39» 

Savafire,  Mahon  Y.,  1  Sch.  A  Lef.  Ill 663 

Savage  qui  tam  v.  Smith,  2  Black,  rep.  1101 

668,9,677,683 

Savlgnacv.  Roome,  6T.  R.  126 666 

Scofleld.  Kenworth  v.,  2  Bam.  A  Cres.  946 170,  171 

Scott.  Walker  v..  Bac.  abr.  Trial.  L 614 

Scott Y.  Shepherd.2  W.  Blac.  892 666 

Scott's  ex'ors,  Atkinson  v.,  1  Bay  807. 521 

Selby  Y.  Morfiran,  3  Lelffh  567 48,7 

Selden  v.  Kinff.  2  Call  72. 496 

Shanks.  Brufirh  v.,  5  Leifirh  598. 6I2 

Shapely  v.  Hurrel,  Cro.  Jac  208 516 

Sharp  V.  Carter,  8P.  Wms.  378 786 

Shaw,  Bealey  v.,  6  East  208.  216. 566.  560,  562.  566 

Shaw.  Phillips  v.,  4  Barn.  A  Aid.  436,  5  Id.  964 75 

Shelton  v. Cocke,  Crawford  A  co.,  8 Munf.  191....  864 

Shepherd,  Scott  v..  2  W.  Black.  892 666 

Sherburne  etaL,  Walden  v.,  15  Johns,  rep.  409. 
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Shirley  v.  Lonff,  6  Rand.  786 738 

Silver,  BeaU  v.,  2  Rand.  401 386,  867.  8,  860 

Simon  V.  Mod  Yos.  1  W.  Blacks.  609.  8  Burr.  1921 ...  107 
Simon  ton '8  asslfirnees  y.  Boucher  et  al.,  2  Wash. 

C.C.R.473 864 

Simpson  v.  Vauflrhan,  2  Atk.  33. 602 

Skipwick  v.  Blanchard,  6  T.  R.  398 685 

Slacum  Y.  Pomeroy,  6  Cranch  221 201-2 

Smith,  Allen  Ac.  v.,  1  Leifirh  231, 248-864. .•786,  8,  740,  741 

Smith,  Merrltt  v..  6  Leifirh  486 122 

Smith,  Savafire  qui  tam  v..  2  Black,  rep.  1101 

668,9,677.682 

Smith,  Thomton  v.,  1  Wash.  81  64 

Smith.  Thorold  v.,  11  Mod.  87 299 

Smith  V.  Brush  Ac,  8  Johns,  rep.  84 610,612 

Smith  V.  Marks,  2  Rand.  449 242 

Smith  V.  Smith,  4  Rand.  96 283 

Smith  Ac  V.  Mercer  Ac.  6  Taunt  76 620 

Smock  V.  Dale,  5  Rand.  689 280. 286 

Snell  V.  Snell,  4  Bam.  A  Cres.  741 97 

Solomon.  Peppln  v.,  5  T.  R.  496. 678.682 

South  wood,  Forman  v.,  8  Price  672 340,  344 

Spencer,  Bafirshaw  v.,  2  Atk.  561 494 

Spencer  v.  Tilden  Ac.  5  Cow.  144 517.  528 

Spotswood  V.  Price.  3  Hen.  A  Munf.  183 fl06 

Stanford.  Plckerlufir  v..  2  Ves.  Jun.  583. 487 

Stan  field  v.  Johnson,  1  Esp.  ca.  103 167 

Steele  v.  Boyd,  6  Leifirh  547 521,636,536 

Steioback  v.  Columbian  Ins.  co.,  8  Calnes  129.  183 

610,612 

Stephens  V.  Gaule.  2  Vera.  701 898 

Stewart's  executrix  (matter  of),  7  Bing.  160. .    516,  528 

Stockton.  Wriffht's  adm'r  v..  6  Leifirh  153 514. 9.  536 

Stoddari  v.  Palmer.  3  Barn.  A  Cres.  2, 6  Kng.  C. 

L.  R.  447.  7  id.  318,  lOld.4 76 

Stone.  Thomdyke  v..  11  Pick.  188 616 

Stout.  Hickman  v.,  2  Leiffh  6 240.  409. 736 

St.  Qulntin.  Walwyn  v..  1  Bos.  A  Pul.  668 266 

StraughanAc.v.  WrlffhtAc.  4Rand.  493 738 

Stuart's  heirs  V.  Coalter,  4  Rand.  74 324,733 

Summers.  Ix>op  v..  3  Rand.  511 252 

Sumnerv.  Tile8tonAc..7Pick.  198 666 

Surbauflrh,  Maria  Ac  v..  2  Rand.  228 266.692 

Sutton  V.  Gatewood.  6  Munf.  398 406 

Symonds  v.  Parmenter  A  Barrow,  1  Wlls.  78 90 

Talbert  Ac  v.  Jenny  Ac,  6  Rand.  162 696 

Tate  v.  Wellinfirs,  8  T.  R.  531 517  628 

TaUock.  Peel  v..  1  Bos.  APul.  422 268 

Taylor  v.  Beck.  3  Rand.  316.. 91 

Taylor  V.  Dundas.  1  Wash.  94 142 

Taylor  V.  Horde.  1  Burr.  Ill 786 

Taylor  v.  Rainbow.  2  Hen.  A  Munf.  428 666 

Taylor  V.  Wallace.  4  Call  92. 182. 126 

Teal  Ac.  the  kinsr  v.,  11  East  811 610 

Teed.  Rowe  v.,  16  Ves.  872.878. 898 
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Temple.  Ctaamberlajrne  &c.  v..  3  Rand.  3M. 868 

Thompson  y.  CummiDfiT.  2  LelfiTb  821 187 

Thorndlke  V.  Stone,  11  Pick.  188 516 

Thornton,  Cooke  v  ,  «  Rand.  8,  12, 16 97,  148. 9 

Thornton  V.  Corbin,  8  Call  282  260 

Thornton  V.  Smith,  1  Wash.  81 64 

Thornton  V.  Wynn,  12  Wheat.  187 621 

Thorold  V.  Smith.  11  Mod.  87 209 

Thorps,  Qly nn  &c.  v..  1  Bam.  &  Aid.  168 644.  649 

Thrift  V.  Hannah  &c..  2  Leiffh  815 

604.5,7,704,5,7,8,710.711,717 

Throston  &c.,  Dawson  v..  2  Hen.  &  Munf.  182 

604.6.6.706 

Thwinff.  Qascoifirne  v.,  2  Vem.  866. 676.  588 

Tilden&c.,  Spencer  v.,  6  Cow.  144 617,628 

Tlleston&c.  Summery.,  7 Pick.  198. 656 

Tinkler  V.  Poole.  5  Burr.  2657 685 

Tinsley's  adm'r.  Clarke  v..  4  Rand.  260. 410 

Todd  Y.  Reid.  4  Barn.  &  Aid.  210 S80 

Tom  V.  Goodrich.  2  Johns,  rep.  218. 602 

T6mlin'8  adm'r  v.  Howe's  adm'r,  Gilm.  1 827,  8S8 

Tomllnkon's  adm'r  v.  Mason,  6  Rand.  160 520 

Tompkins  V.  Mitchell,  2  Rand.  428 252 

Tompkyns,  Barnet  v..  Skin.  848 62 

Tonkin  v.  Fuller.  8  Rose.  Douff.  800 281.  280 

Tonkins.  LK>wthal  ▼..  2  £q.  ca.  abr.  881 256 

Trecothick.  Coles  ▼..  9  Ves.  284,  249,  261 167, 168 

Trent  v.  Trent's  ex'x  Ac,  Gilm.  174 427, 429. 433 

Turberrille  v.  Bernard,  reported  in  note  p.  802, 

cited 802,808,806 

Turner  V.  Turner,  1  Wash.  189 122 

Tnrpin,  Wilson  &  co.  v..  Tate's  dlff.  86. 818 

UnderhiU  v.  Horwood.  10  Ves.  227,  228 608 

United  States  v.  Morrison,  4  Peters  124 841 

United  States  bank  ▼.  bank  of  Georgia.  10  Wheat 

888 620,623.5.6.8.680 

Vaiden  &c.  v.  Bell,  8  Rand.  448.: 149. 161.  666 

Van  Cortland.  Parkhurst  v..  1  Johns,  ch.  rep.  278, 

14  Johns,  rep.  32 170 

Vanlew  V.  Bohannan.  4  Rand.  687 340 

Van  Reimsdyk  v.  Kane,  1  Gallison  876 210 

VaufiThan,  Simpson  y..  3  Atk.  88 602 

Viscountess  Montague,  Bishop  y.,  Cro.  Eliz.  824..  686 

Wade.  Cole  y..  16  Ves.  27 668 

Wade,  My  res  y..  6  Rand.  444 416 

Walden  y.  Sherburne  et  al..  16  Johns,  rep.  400, 
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Walker  y.  Constable,  3  Esp.  ca.  669, 1  Bos.  &  PuL 

806 167 

Walker  y.  Scott,  Bac.  abr.  Trial.  L 614 

Wallace,  Taylor  y..  4  Call  98 123,6 

Waller.  King  y.,  1  W.  Black.  286 826 

Waller.  M'Kenny's  ex'ors  y.,  1  Leigh  484 

247.282.7.261.2.8.4.366.366 

Wallis.  Homer  y..  11  Mass.  rep.  306 696 

Walwyn  y.  St.  Quintin.  1  Bos.  &  Pul.  652. 266 

Ward.  Reynolds  y..  5  Wend.  501 249 

Ward  y.  Eyans.  2  Id.  Raym.  980.  2  Salk.  442 

286.290,399 

Ward  y.  Johnson.  6  Munf.  6. 268.  619,  524.  6.  631.  4.  7 

Warden  and  fellows  of  Manchester  college  y. 

Isherwood.  2  Sim.  476,  9 889,844 

Warders  y.  Arell,  2  Wash.  282 201 

Warren  y.  Lynch,  6  Johns,  rep.  289 803 

Wasley  ex  parte.  2  H.  Black.  376. 199 

Weall  y.  W.  and  H.  King.  12  East  452 670.  674.  6 

Webster,  Jackson  y.,  6Munf.  462. 837 

Wellford  &  co..  Rootes  y..  4  Munf.  216 864 


Wellings,  Tate  y..  8 T.  R.  581 617,68i 

West's  ex'or.  Isaac  y.,  6  Rand.  662 714. 717 

Wetmore.  Holmes  y..  5  Cow.  149.  note 617.  fiSt 

Wetzell  y.  Bussard.  11  Wheat  310 as8 

Whitby,  Hayward  y..  1  Burr.  228 4T7. 8.  40t 

White  y.  Proctor.  4  Taunt  208 167. 170. 178. 6 

White  &c.  y.  Wright  3  Barn.  &  Cres.  278. 515,  588 

Whitehead.  Bennett  y..  2  P.  Wms.  646 736 

Whitehouse.  Hinde  y..  7  East  658 170.  171 

Whltlocke.  Winston  y..  6  Call  488 148.  14S 

Whitlock's  ex'or.  Austin's  adm'r  y.,  1  Munf.  487 

808.806 

Widmorey.  Woodroffe,  Am b.  686. 658 

Wigglesworth  y.  Dallison.  Doug.  rep.  201 6^ 

Wilkinson  y.  Hendrlck.  5  Call  13 232 

Wilkinson  y.  Mayo.  8  Hen.  &  Munf.  666 65 

Willey.  Pratt  y.,  1  Esp.  rep.  41 56 

Williams.  Clementson  y..  8  Cranch  73 8M 

Williams.  Cumming  v..  4  Wend.  679 517.  SU 

Williams  y.  Baldwin.  18  Johns,  rep.  489 610 

Willis  y.  Willis.  3  Atk.  71 668 

Wilson.  Campbell  y..  8  East  204 566.9.661 

Wilson,  Uyetty.,  8Bing.  115 566.661.4^5 

Wilson  y.  Codman's  ex'or,  8  Cranch  198 67V.  681 

Wilson  y.  Hobday,  4  Maule  &  Selw.  120 O06. 7 

Wilson  y.  Rucker.  1  CaU  600 281,297 

Wilson  &  CO.  y.  Turpin.  Tate's  dig.  86 818 

Winchester  y.  Hackley.  2  Cranch  843 284 

Winder  y.  Eddy.  1  Wash.  87.  note  in  second  edL . .    64 

Winfree.  Mayo  y.,  2  Leigh  870 666 

Winn  y.  Bob  et  al..  8  Leigh  140 718 

Winn  y.  Bowles.  6  Munf .  28 406.600 

Winslow  y.  Beal  Ac.  6  Call  46 666 

Winston.  Redford  y..BRand.  148 666 

Winston  y.  WhiUocke,  5  Call  488 142.148 

Winston's  adm'r.  Page's  ex'or  y..  2  Munf.  298. 240 

Winterboumey.  Morgan  &c.  11  East  895 666 

Withers.Clerky..l  Salk.  823 256 

Wood  y.  Griffith,  1  Swans t  48 716,740 

Wood&c.  y.  Braddick,  1  Taunt  104 885 

Woodroffe.  Wldmore  y..  Amb.  636.. 668 

Woodson  y.  Johns,  8  Munf .  280 71 

Wookey  y.  Pole.  4  Bam.  &  Aid.  1 207 

Wright  Hudgins  y..  1  Hen.  &  Munf.  141 448 

Wright  M'Comb  y.,  4  Johns,  ch.  rep.  660 167 

Wright  White  &c.  y..  8  Barn.  &  Cres.  278 515.  S« 

Wright's  adm'r  y.  Stockton.  5  Leigh  168 514. 9. 6S6 

Wright  &c..  Bristow  y.,  Doug.  666 

666.8,674.  6.7.8,9.681 

Wright  &c..  Straugban  &c.  y.,  4  Rand.  408 731 

Young,  Barnard  y.,  17  Ves.  44 516.5817 

Young  y.  Adams,  6  Mass.  rep.  182 620,  681,  2,  5, 6. 8 
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AMONG  THOSE  CITBD. 

WHICH  WSBB  OVBBBUI.KD  OB  BXPLAimED. 

Kyles  &  CO.  y.  Connelly.  8  Leigh  719.  distin- 
guished from  Jones  &  Ford  y.  Anderson  et  al. 
Sll.StS 

M'Kenny's  ex'ors  y.  Waller.  1  Leigh  484,  distin- 
guished from  Chichester  y.  Mason.. 261.  263. 366. 306 

Moss  y.  Moss's  adm'r.  4  Hen.  &  Munf.  298.  oyer- 
ruled  in  Early  y.  Clarkson's  adm'r 88 

Thrift  y.  Hannah  &c..  2  Leigh  800,  dlstinflruished 
from  Manns  y.  Giyens  et  al 607. 705. 707. 717 
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OJJ^SE^S 


ARGUED  AND  DBTBRMINBD  IN  THE 


Sopreme  Coort  of  Appeals  of  Virginia. 


Clark  V.  Franklin.* 

Janaary,  1886,  Richmond. 

Covemuit— Declaratloa— 5iiffficleficyt— Case  at  Bar.— In 
covenant  by  F.  against  C.  the  declaration  sets  forth 
a  covenant,  whereby  plaintiff,  a  carpenter,  under- 
took the  carpenter's  work  of  a  wooden  house  for 
defendant,  at  certain  specified  prices  per  piece,  the 
whole  to  be  done  in  a  workmanlike  manner,  and 
defendant  contracted  to  furnish  the  materials  as 
they  should  be  wanted:  and  alleged,  that  plaintiff 
entered  upon  and  executed  a  srreat  part  of  the 
work;  and  then  allesred  breaches.  1.  that  defend- 
ant did  not  furnish  materials,  and  2.  that,  in  con- 
sequence of  defendant's  own  nefirlifirence,  after 
plaintiff  had  erected  the  house  and  executed  a 
larflre  portion  of  the  work,  the  house  was  blown 
down  by  tempest,  and  defendant  refused  to  pay  the 
plaintiff  for  the  work  that  had  been  done:  Hkld, 
the  declaration  is  food  upon  general  demurrer. 

Contract  to  Perform  Carpenter's  work— When  Carpen- 
ter  BnUtled  to  Recover  for  Work  Actually  Done.— 
Upon  one  entire  contract  to  perform  carpenter's 
work,  the  carpenter  is  entitled  to  recover  the  price 
of  the  work  actually  done,  though  the  whole  is  not 
completed,  if  the   employer  either  prevents 

2  *him  from  completing  the  whole,  or  refuses 

to  permit  him  to  complete  it  except  on  such 
conditions  as  he  has  no  riffht  to  impose: 

5anie— Work  Partly  Done— Destroyed  by  Accident— 
Whoee  Loss.— And  if  the  work  partly  done,  is  de- 
stroyed by  accident  or  act  of  God,  much  more  in 
consequence  of  the  employer's  own  nefflirence, 
the  employer  has  no  riffht  to  insist  that  the  car- 
penter shall  bear  the  loss. 

Same— Da^  of  Carpenter  to  Insure  at^lxut  Accident— 
Rtehts  where  Employer  Prevents  Carpenter  from 
RebnUdlni:.^— A  carpenter  undertaking  to  build  a 
house  on  the  land  of  another,  cannot  be  bound  to 
insure  the  house  against  accident  or  tempest  until 
fully  completed,  without  affreement  to  that  pur- 
pose, express  or  plainly  implied,  and  valuable  con- 
sideration for  the  risque;  and.  in  case  of  loss  by 
such  causes,  before  the  work  completed,  the  car- 
penter is  entitled  to  compensation  for  the  work 
actually  done  at  the  contract  prices:  but.  if  the 
defendant  prevents  him  from  rebuildiufir  and  com- 
pleting the  work  according  to  contract,  he  is  not 
entitled  to  the  contract  prices  for  the  work  re- 
maining- to  be  done,  but  only  to  damages  for  being 
deprived  of  the  benefit  of  the  contract 


♦This  case  was  not  reported  in  its  due  order,  be- 
cause the  record  was  mislaid  for  some  time,  so  that 
the  pleadings  and  facts  could  not  be  accurately 
stated. 

^Contracts— Action  on— Pleadings.— Where  an  ac- 
tion of  assumpsit  is  brought  on  an  entire  contract 
under  seal,  in  which  the  covenants  are  dependent, 
and  the  pleader  sets  forth  the  contract  in  a  special 
count  it  is  not  sufficient  for  the  plaintiff  to  aver  his 
readiness  and  willingness  to  perform  the  condition 
precedent  contained  in  the  contract  but  he  must  go 
further  and  show  a  sufficient  legal  excuse  for  his 
nonperformance.  Jones  v.  Singer  Mfg.  Co.,  88  W. 
Va.  180.  18  S.  E.  Rep.  470,  citing  Clark  v.  Franklin,  7 
Leigh  1.  To  the  same  effect  the  principal  case  is  cited 
in  Kern  v.  Zeigler,  13  W.  Va.  716:  Schwarzbach  v. 
Protective  Union,  26  W.  Va.  649.  See  also.  Gas  Co.  v. 
Wheeling,  8  W.  Va.  869. 

tSame— Same— Rights  under  Contract— Destruction 
of  Bulldinir  by  PIre.— One  who  contracts  to  put  a  tin 
roof  on  a  dwelling  house  at  so  much  per  square,  if 
such  house  is  consumed  by  fire  before  the  roof  is 
completed,  without  the  fault  of  the  contractor,  he  is 
entitled  to  recover  on  a  quantum  meruit  for  the  work 
done  under  the  contract  Such  a  contract  is  not 
one  of  risk  or  hazard  and  the  contractor  is  not  an 
insurer  of  the  property  against  destruction  from 
fire,  or  other  causes.  Hysell  v.  Sterling  Coal,  etc.. 
Co.,  46  W.  Va.  166,  88  S.  E.  Rep.  96,  ciUng  Clark  v. 
Franklin,  7  Leioh  1. 


By  articles  under  seal  between  Clark  and 
Franklin,  Franklin  covenanted,  that  he 
would  build  a  two-story  wooden  dwelling 
house  for  Clark  upon  his  land,  twenty    feet 

wide  and  between  forty  and feet  lonfif, 

at  certain  prices  per  piece,  particularly 
specified,  tor  the  carpenter's  work ;  and,  as 
there  would  be  other  work  necessary  to 
be  done  to  complete  the  building,  Franklin 
covenanted  to  do  this  work  also,  at  prices 
proportioned  to  those  specified  for  other 
work ;  the  whole  work  to  be  done  in  a  neat, 
elegant  and  workmanlike  manner;  and 
Clark  was  to  furnish  all  the  materials. 

Franklin  brought  an  action  against  Clark 
in  the  circuit  court  of  Pittsylvania,  for  a 
breach  of  this  covenant :  and  in  his  decla- 
ration, after  setting  out  the  covenant,  he 
alleged,  that  he  entered  upon  the  work  in 
pursuance  of  the  articles,  and  did  a  great 
part  thereof  (specifying  the  work  done 
particularly),  in  a  neat,  elegant  and  work- 
manlike manner;  and  then  averred,  that 
the  defendant  did  not  and  would  not  furnish 
him  with  materials,  from  time  to  time  as 
the  same  were  required,  to  enable  him  to  do 
the  work,  as  according  to  his  cove- 
3  nant    he  ought    *to    have    done;  and 

further,  that  after  the  work  before 
specified  as  havincr  been  done,  had  been 
done  by  the  plaintiff,  and  the  house  had 
been  raised,  covered  in,  and  nearly  com- 
pleted, the  same,  by  the  negligence  of  the 
defendant,  in  not  underpinning  it  and  in 
suffering  it  to  remain  raised  on  high  blocks 
throughout  the  winter,  was  in  a  violent 
tempest  blown  down ;  and  that  the  defend- 
ant afterwards  would  not  permit  the  plain- 
tiff to  work  on  the  house,  and  would  not 
pay  him  for  the  work  he  had  done,  at  the 
prices  stipulated  in  the  articles,  as  by  his 
covenant  he  ought  to  have  done ;  and  so  the 
defendant  had  not  kept  his  covenant,  but 
had  broken  the  same  Ac. 

The  defendant  first  put  in  a  general  de- 
murrer to  the  declaration,  in  which  the 
plaintiff  joined.  The  court  gave  judgment 
for  the  plaintiff  upon  the  demurrer;  and 
then  gave  the  defendant  permission  to  plead 
three  pleas  in  bar.  1.  That  he  had  not 
broken  his  covenant.  2.  After  taking  oyer 
of  the  articles,  he  pleaded,  that  he  furnished 
the  plaintiff  with  all  the  proper  materials 
for  ^he  work,  of  good  quality,  as  the  same 
were  from  time  to  time  required,  at  the 
place  where  the  house  was  to  be  built ;  but 
the  plaintiff  so  unskilfully  prepared  those 
materials,  and  put  them  together  in  such 
an  unskilful  and  unworkmanlike  manner, 
that  the  house  was  not  built  in  a  neat,  ele- 
gant and  workmanlike  manner,  but  tum- 
bled  to    the  earth,    broke    to  pieces,    and 
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was  of  no  value  to  the  defendant ;  and  it 
was  the  unskilful  and  unworkmanlike  man- 
ner in  which  the  house  was  built,  and  not 
the  defendant's  negligence,  that  caused  the 
house  to  fall  down  ;  and  after  the  house  had 
80  fallen  down,  the  defendant  did  not  pre- 
vent the  plaintiff  from  working  upon  the 
house ;  and  so  the  defendant  was  not  bound 
to  pay  the  plaintiffs  for  the  work  so  done  by 
him  upon  the  house,  according  to  the  true 
intent  and  meaning  of  the  articles.  3.  He 
pleaded,  that  the  plaintiff  did  not  build  for 
the  defendant,  at  the  place  where  Ac, 
4  *a  house  in  a  neat,  elegant  and  work- 
manlike manner,  or  any  manner  of 
house,  according  to  the  true  intent  and 
meaning  of  the  articles,  and  that  the  plain- 
tiff was  not  prevented  by  the  defendant 
from  building  a  house  for  him  at  the  place 
where  Ac. 

The  plaintiff  took  issue  on  the  first  plea. 
He  put  in  a  special  replication  to  the  sec- 
ond, traversing  each  and  every  allegation 
of  fact  in  it,  and  tendering  an  issue ;  which 
was  joined.  To  the  third,  he  replied,  that 
the  defendant  did  prevent  him  from  build- 
ing a  house  for  him  at  the  place  &c.  and 
tendered  issue,  which  was  joined. 

At  the  trial,  the  defendant  filed  five  bills 
of  exceptions  to  opinions  of  the  court. 

1.  He  moved  the  court  to  instruct  the  jury, 
that  if  they  should  find  from  the  evidence, 
that  the  carpenter's  work  done  by  the  plain- 
tiff for  the  defendant,  was  not  executed  ac- 
cording to  any  approved  plan  of  architecture, 
but  was  so  unskilfully  done  as  to  impair  its 
strength  and  durability,  then  they  should 
find  for  the  defendant,  whether  the  plain- 
tiff undertook  to  assure  the  house  to  the  de- 
fendant or  not;  which  instruction  the  court 
refused  to  give,  and  the  defendant  excepted. 

2.  The  defendant  asked  an  instruction  to 
the  jury,  that  if  they  should  find  from  the 
evidence,  that  he  applied  to  the  plaintiff  to 
rebuild  the  house,  without  requiring  any 
alteration  of  the  original  plan,  and  that  the 
plaintiff  refused  to  rebuild  the  same,  then 
the  plaintiff  was  not  entitled  to  recover  any 
damages ;  but  the  court  refused  to  give  the 
instruction,  and  the  defendant  excepted. 

3.  The  defendant  asked  another  instruc- 
tion to  the  jury,  that  if  they  should  find 
from  the  evidence,  that  the  plaintiff  had 
partially  executed  his  covenant,  and  that 
after  he  had  raised  and  covered  in  a  house 
intended  for  the  defendant,  the  same  was 
blown  down  by  a  storm  of  wind,    and   that 

the  plaintiff  had  been  prevented  from 
5  *rebuilding  the  same  by  the  defend- 
ant ;  in  such  case,  the  true  measure  of 
the  plaintiff's  damages  was  the  loss  of  the 
profits  of  such  a  job  of  work,  not  the  value 
of  the  «7ork  and  labour  performed  in  erect- 
ing the  building  which  had  been  so  de- 
stroyed by  wind.  The  court  refused  to  give 
the  instruction,  and  the  defendant  excepted. 

4.  The  plaintiff  having  offered  evidence 
to  prove,  that  he  commenced  building  the 
house  for  the  defendant,  and  did  much 
work  upon  it,  and  that  it  was  blown  down 
by  a  violent  wind,  after  it  had  been  raised 
and  covered  in,  and  much  other  work  done, 
the  defendant,  thereupon,  moved  for  an 
instruction  to  the  jury,  that  unless  they 
should  find  from  the  evidence,  that  the 
plaintiff  did  build  and  complete  for  the  de- 


fendant such  a  house  as  was  mentioned  in 
the  covenant,  or  that  he  was  prevented  from 
building  such  house  by  the  defendant,  they 
ought  to  find  a  verdict  for  the  defendant. 
This  instruction  the  court  refused  to  give ; 
and  it  instructed  the  jury,  that  if  they  should 
find,  that  the  plaintiff  commenced  the  build- 
ing of  the  house,  and  raised  and  covered  in 
the  same,  and  did  other  work  upon  it,  and 
that  the  work  was  all  done  in  a  neat,  ele- 
gant and  workmanlike  manner,  and  that  the 
house  was  blown  down  without  any  fault 
of  the  plaintiff,  in  such  case,  the  plaintiff 
was  entitled  to  compensation  for  such 
work  as  he  had  done  in  and  upon  the  house. 
The  defendant  excepted. 

5.  The  last  bill  of  exceptions  stated,  that 
the  plaintiff  having  adduced  evidence  to 
prove,  that  he  commenced  the  building  of 
the  house  for  the  defendant,  did  much  work 
upon  it,  and  raised  and  covered  it  in — that 
after  the  house  was  raised  and  covered  in, 
it  was  blown  down  by  a  violent  wind — that 
the  work  done  by  him  on  the  house,  was 
done  in  a  neat,  elegant  and  workmanlike 
manner — that  the  house  was  blown  down 
in  consequence  of  the  same  being  left 
6  by  the  defendant  to  stand  *npon 
blocks,  instead  of  being  underpinned 
— that  after  the  house  had  been  blown 
down,  the  defendant  refused  to  permit  the 
plaintiff  to  rebuild  it,  unless  he  would 
agree  to  rebuild  it  on  a  different  plan, 
and  unless  he  would  agree  to  give  up 
all  claim  to  compensation  for  the  work 
he  had  done  on  the  house  which  had 
been  blown  down ;  thereupon,  the  court, 
on  the  motion  of  the  plaintiff's  counsel* 
instructed  the  jury,  1.  That  if  they 
should  find  that  the  house  was  blown 
down,  without  any.  default  on  plaintiff's, 
part,  and  blown  down  in  consequence 
of  the  defendant's  omission  to  have  it  un- 
derpinned, the  plaintiff  was  entitled  to 
compensation  for  such  work  aF  he  had  done 
in  and  about  the  house.  2.  That  if  the 
jury  should  find,  that  the  state  of  facts, 
which  the  plaintiff  had  offered  evidence  to 
prove,  was  thereby  established,  then  the 
plaintiff  was  entitled  to  compensation  for 
the  work  by  him  done  in  and  upon  the  house 
that  was  so  blown  down ;  the  plaintiff  ad- 
mitting, that  if  the  house  was  blown  down 
in  consequence  of  the  badness  of  the  work, 
or  any  default  on  his  part,  he  would  not  be 
entitled  to  any  compensation  for  the  work 
he  had  done.  To  these  instructions  of  the 
court  to  the  jury,  the  defendant    excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  574  dollars  with  interest  &c. 
from  which  the  defendant  appealed  to  this 
court. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellee. 

TUCKER,  P.  The  first  question  in  this 
case  arises  upon  the  demurrer  to  the  decla- 
ration. The  causes  of  the  demurrer  not 
having  been  specially  set  forth,  we  are 
left  to  infer  the  probable  objections  to  it. 
It  appears  to  recite  accurately  the  contract 
between  the  parties  and  to  aver  distinctly 
the  plaintiff's  performance  in  part.  It  then 
alleges  the  failure  on  the  part  of 
7  the   defendant  *to  furnish  materials, 

the  overthrow  and   destruction  of  the 
house  arising  from  the  defendant's  having 
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:f ailed  to  have  it  underpinned,  and  from  a 
violent  tempest  which  blew  it  down,  and 
that  after  that  event,  the  defendant  would 
not  permit  the  plaintiff  to  work  upon  the 
house,  and  would  not  pay  him  for  the  work 
he  had  done.  The  breach  then  consists  in 
the  defendant's  not  permitting  the  plaintiff 
to  finish  the  work,  whereby  he  would  have 
earned  the  stipulated  wages,  and  in  not 
paying  him  for  the  work  actually  done  be- 
fore the  destruction  by  the  tempest.  Now 
I  take  it,  that  the  supposed  fault  in  the  dec- 
laration, consists  in  the  omission  to  aver 
that  the  plaintiff  did  complete  the  house, 
and  in  laying  as  a  breach  that  the  defend- 
ant after  the  destruction  of  the  building, 
refused  to  pay  for  the  work  that  had  been 
previously  done.  For  It  was  said  in  the 
argument,  that  the  contract  was  entire,  and 
that  the  workman  could  recover  nothing 
until  the  whole  work  was  completed,  as  the 
covenant  was  dependent. 

Nothing  is  more  true  than  where  a  con- 
tract is  entire,  and  the  covenants  are  de- 
pendent, the  plaintiff  is,  in  general,  obliged 
to  aver  and  prove  a  complete  performance 
of  all  that  was  to  be  done  and  performed  on 
his  part,  before  he  is  entitled  to  demand 
payment  from  the  other  party.  But  to  this 
"Well  established  rule,  there  is  the  equally 
well  established  exception,  that  where  the 
<lefendant  has  prevented  a  performance  by 
the  plaintiff  on  his  part,  it  is  not  necessary 
that  the  plaintiff  should  aver  or  prove  a 
complete  performance  to  entitle  him  to  his 
action.  He  may  recover  without  doing  so, 
and  it  is  sufficient  to  shew  a  readiness  to 
perform,  and  that  he  was  hindered  by  the 
defendant.  1  Chitt.  Plead.  318;  2  Wms. 
Saund.  352,  n.  3;  1  Gwyl.  Bac.  Abr.  Condi- 
tions, Q.  3,  p.  678;  Jones  &c.  v.  Barkley,  2 
Doug.  684.  The  declaration  here  contains 
two  distinct  allegations,  which  shew  the 
hinderance     by   the  defendant:  1.  that   he 

failed  to  furnish  materials,  which 
8         was  a  precedent  *act  to  be  done  by  the 

defendant:  2.  that  after  the  house 
was  blown  down,  the  defendant  would  not 
permit  the  plaintiff  to  proceed  with  the 
work.  '*If  a  man  be  bound  to  build  a 
house  &c.  he  is  excused,  if  the  obligee 
refuse  to  let  him  build  it,  for  he  cannot 
come  upon  the  land  against  his  will;*' 
1  Bac.  Abr.  678.  If  indeed  the  defendant 
can  shew  ^6od  reason  for  hindering  him, 
then  the  hinderance  will  be  no  excuse.  As, 
in  this  case,  if  the  blowing  down  of  the 
house  had  proceeded  from  the  plaintiff's 
fault,  the  defendant  might  well  have  refused 
to  go  on  with  the  building.  Or,  if  the 
plaintiff  had  refused  to  go  on  with  the 
building  unless  he  was  paid  for  the  work  that 
had  been  destroyed,  the  defendant  would 
have  been  justified  in  refusing  to  permit  him 
to  proceed,  provided  he  could  shew  that  the 
plaintiff  had  no  right  to  insist  on  such  a 
condition.  Now,  this  was,  very  obviously, 
the  real  question  between  these  parties. 
The  house  was  blown  down  by  a  tempest 
which  neither  party  could  have  averted, 
and  the  question  really  was,  on  whom  the 
loss  from  this  act  of  God  should  fall.  If 
it  must  be  borne  by  the  defendant,  then  he 
can  have  no  excuse  for  refusing  to  let  the 
plaintiff  proceed  with  the  work  according  to 
contract,    and    is   bound   to   pay    for   that 


which  had  been  actually  done  according  to 
the  contract  prices.  Moreover,  as  he  has 
deprived  the  plaintiff  of  the  profits  of  what 
may  have  been  a  gainful  contract,  and  may 
have  involved  him  in  the  expense  of  pro- 
curing workmen,  and  making  other  prepa- 
rations for  the  fulfilment  of  his  engagement, 
he  is  liable  for  such  damages  as  a  jury  of 
the  country  may  ascertain  to  have  been 
incurred  by  him  by  reason  of  the  breach  of 
contract.  He  is  not  entitled,  indeed,  to  the 
full  contract  price  of  all  the  work  which  was 
to  have  been  done,  whether  it  was  done  or 
not. 

But    as   a    workman    thus    unexpectedly 

thrown   out   of  employment,  must   sustain 

injury    thereby,  that    injury    ought    to    be 

fairly  estimated    and  compensated    by    the 

verdict  of  a  jury. 

9  *The  whole  case  then  turns  upon  the 
question.    Who    must     bear    the   loss 

caused  by  the  storm?  I  answer,  the  de- 
fendant. This  cannot  be  denied,  unless  it 
can  be  shewn,  that  there  was  an  engage- 
ment, express  or  implied  from  the  nature 
of  the  contract  and  transaction,  that  the 
builder  should  take  the  risque.  For  I  take . 
it  to  be  an  axiom,  that  no  man  can  be  bound 
to  insure  the  property  of  another,  but  by 
contract  express  or  implied,  and  on  ade- 
quate consideration.  Now,  in  this  case,  the 
property  was  emphatically  Clark's.  As 
soon  as  the  house  was  raised,  it  became  a 
part  of  his  freehold.  Nay  more,  the  tim- 
bers and  all  the  materials  were  his,  for  they 
had  been  furnished  by  him.  And  as  to  the 
work,  that  became  his  property  at  every 
step  of  its  progress:  for  every  shingle  that 
was  nailed  on,  and  every  plank  that  was 
laid,  became,  in  its  new  condition, —  fash- 
ioned land  improved  as  it  was,  and  applied 
to  its  proper  purpose  in  the  building,  by 
the  skill  and  industry  of  the  workman, — the 
exclusive  property  of  Clark.  It  was 
Clark's  house,  then,  that  was  blown  down, 
and  Clark  must  abide  the  loss,  unless 
Franklin  has  by  contract,  express  or  im- 
plied, engaged  to  abide  and  insure  against 
the  risque.  Were  it  otherwise,  the  destruc- 
tion of  the  house  by  tempest,  when  a  single 
pane  of  glass  alone  was  wanting  to  its  com- 
pletion, would  equally  fall  upon  the  work- 
man. 

That  there  was  an  express  contract  or 
engagement  on  the  part  of  Franklin  to  take 
the  hazard  of  destruction  by  fire  or  tempest 
is  not  pretended.  Was  such  an  engagement 
implied?  I  think  not.  If  the  builder  had 
undertaken  to  furnish  the  materials,  and  to 
build  the  house  out  and  out,  for  a  gross  or 
lumping  sum,  there  might  be  more  reason 
for  the  suggestion  that  this  was  a  contract 
of  hazard :  we  might  suspect,  that  the  gross 
sum  agreed  for,  covered  perhaps  the  hazard, 
which  the  builder  might  be  supposed  to 
have  taken  upon  himself  from  the  form  of 
the    contract.     But  here  is  a  contract 

10  *by  the  measurement, — by    the  piece ; 
a  contract  for  the  mere  compensation 

usually  allowed  for  labour  and  skill  be- 
stowed. There  is  no  room  to  imply  that  a 
premium  was  given  for  the  risque,  and 
therefore  there  is  no  room  to  imply  insur- 
ance or  agreement  to  abide  the  risque.  If 
we  could  imply  it,  the  hazard  instead  of 
diminishing,  would  increase,    precisely   in 
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the  ratio  that  the  builder  had  fulfilled  his 
undertaking ;  for  he  would  be  liable  until 
the  last  nail  was  driven  into  the  building, 
and  this  too  without  receiving  any  consid- 
eration for  this  implied  contract  of  assur- 
ance. 

The  implied  agreement  to  abide  the  risque 
of  loss  by  accident  or  by  act  of  God,  if  it 
exist  at  all,  requires  to  be  defined.  Does  it 
extend  only  to  the  carpenter's  own  labour? 
Does  it  embrace  the  materials?  Does  it 
comprehend  the  labour  of  others?  If  we 
consider  Ross  v.  Overton,  3  Call  309,  as 
applicable  to  this  case  (which  has  been  cited 
as  applicable,  though  I  do  not  think  it  is 
so),  then  the  builder  is  answerable  for  all. 
Indeed,  if  answerable  at  all,  by  what  exact 
limit  shall  we  circumscribe  his  responsi- 
bility? And  if  we  do  not  circumscribe  it, 
then  he  is  to  be  considered  as  responsible, 
not  only  for  his  own  labour,  but  for  the 
materials,  and  for  the  plaisterer's  and 
bricklayer's,  and  other  bills;  and  pari 
ratione,  if  they  had  contracted  to  do  their 
part  of  the  work  in  like  manner,  they  too 
must  be  deemed  insurers,  and  thus  each 
#  builder  would  become  an  insurer  of  the 
whole  building  until  ready  for  delivery. 
These  consequences  shew,  I  think,  the 
fallacy  of  the  position  that  the  workman 
must  abide  the  hazard. 

There  are  few  cases  to  be  found  upon  this 
subject.  Chitty  in  his  treatise  on  con- 
tracts, p.  170,  says— **  The  destruction  of 
work  by  an  accidental  fire  or  other  misfor- 
tune, before  it  is  finished  or  delivered,  does 
not  deprive  the  workman  of  his  right  to 
remuneration,  to  the  extent  of  the  work 
performed ;  unless,  by  the  express  and  uni- 
form custom  of  any  particular  trade, 
11  no  payment  is  to  be  *made  until  the 
work  be  completed  or  delivered."  He 
cites  Menetone  v.  Athawes,  3  Burr.  1592, 
and  Gillett  v.  Mawman,  1  Taunt.  137.  The 
first  of  those  cases  is  very  imperfectly  re- 
ported. A  ship  was  sent  to  a  shipwright's 
dock  to  be  repaired,  and  she  was  burned  by 
accident  when  the  repairs  were  nearly  fin- 
ished; yet  the  shipwright  recovered  for  the 
repairs  so  far  as  they  had  progressed.  The 
second  case  was  that  of  a  printer.  He  had 
undertaken  to  print  a  translation  of  The 
travels  of  Anacharsis  for  the  defendant, 
who  furnished  the  paper;  the  whole  was 
burned  by  accident  (without  default  of  the 
printer)  when  the  work  was  nearly  com- 
pleted ;  the  printer  claimed  compensation 
for  the  printing;  the  defendant  relied  on 
the  custom  of  the  trade,  **that  where  a  work 
is  burnt  before  it  is  completed,  the  printer 
is  not  allowed  for  his  labour."  The  coun- 
sel and  the  court  distinctly  admit  the  gen- 
eral law  to  be,  that  the  destruction  by  fire 
or  misfortune,  does  not  deprive  the  work- 
man of  his  right  to  remuneration  for  the 
work  done;  but  the  court  decided,  **that  the 
custom  of  the  trade  was  fully  proved,  and 
as  far  as  it  extended,  controlled  the  general 
law." 

Upon  the  whole  I  am  of  opinion  that  the 
declaration  is  substantially  good,  and  that 
judgment  was  rightly  given  for  the  plain- 
tiff on  the  demurrer. 

Then,  as  to  the  defendant's  exceptions. 
The  first  and  second  were  to  the  refusal  to 
give  instructions,  which  I   think    were    too 


broadly  asked,  and  therefore  properly  re- 
fused. The  instruction  moved  for  and  set 
forth  in  the  third  bill  of  exceptions,  ought 
not  to  have  been  altogether  refused,  but 
should  have  been  given  with  a  modification, 
or  rather  explanation— that  the  plaintiff 
was  entitled  to  the  full  contract  price  for 
the  work  actually  done,  and  was  also  en- 
titled to  such  damages  for  the  loss  of  the 
residue  of  the  job  as  a  jury  might  think 
proper  to  give,  or  to  a  fair  compensation 
for  the  loss  he  sustained  by  his  disap- 

12  pointment,  but  not  to  the  full  value  *of 
the  work   which  yet    remained   to    be 

done.  The  instruction  given  in  the  fourth 
exception  should  also  have  been  qualified 
by  adding  to  the  hypothetical  case  sup- 
posed— *'that  the  plaintiff  had  been  willing 
to  complete  the  work  but  had  been  wrong- 
fully prevented  by  the  defendeant."  The 
instructions  stated  in  the  fifth  exception, 
are,  I  think,  substantially  right. 

However,  on  the  ground  that  the  third 
instruction  asked  for  the  defendant,  should 
have  been  given  with  the  modification  I 
have  suggested,  instead  of  being  wholly 
refused,  which  may  have  led  to  an  exorbi- 
tant verdict,  I  think  the  judgment  should 
be  reversed,  the  verdict  set  aside,  and  the 
cause  sent  back  for  a  new  trial. 

The  other  judges  concurred.  The  entry 
was, — **that  there  was  error  in  this,  that 
the  court  ought  to  have  given  the  instruc- 
tion asked  for  in  the  third  bill  of  excep- 
tions, qualified  however  by  this  further  and 
additional  instruction,  that  if  the  appellee 
was  wrongfully  arrested  by  the  defendant 
in  proceeding  to  complete  the  building,  the 
jury  was  authorized  to  allow  him  such  com- 
pensation in  damages  for  his  disappointment 
as  should  to  them  appear  just  and  reason- 
able." Therefore,  judgment  reversed  with 
costs,  and  cause  remanded  to  the  circuit 
court,  with  directions  to  set  aside  the  ver- 
dict, and  order  a  new  trial  of  the  issues, 
upon  which  the  instruction  above  indicated 
should  be  given  if  asked  for  by  either 
party.*  

13  *Roney8v.  Roneys. 

January,  1896,  Ricbmond. 

(Absent  Cabell,  J.) 

Wills— Conttructloa—CaM  st  Bsr.— Testator  scire* 
bis  lands  and  slaves  and  otber  pemonalty  to  bis 
wife  for  life  or  wldowbood.  in  order  to  support  and 
brinir  upbercbildren  :  desirinsT  ber  tosbare  out  to 
eacb  on  cominir  of  aire,  sucb  part  as  sbould  be  con- 
venient, in  order  to  keep  tbem  alonff  ;  remainder, 
after  tbe  wife's  deatb  or  marriaire.  as  to  tbe  land, 
to  tbe  testator's  five  sons  or  sucb  of  tbem  as  sball 
be  tben  living,  and  as  to  tbe  slaves  and  otber  per- 
sonalty, to  bis  nine  cbildren.  sons  and  daus^bters. 
or  sucb  of  tbem  as  sball  be  tben  living  :  tbe  widow- 
lends  to  one  son  cominfir  of  aire,  slaves  about  equal 
to  an  aliquot  sbare  :  but  tbat  son  dies  before  tbe 
widow,  and  tben  sbe  dies  :  Held,  tbe  son  acquired 
no  absolute  title  to  tbe  slaves  so  lent  to  blm.  but 
on  tbe  widow's  deatb.  tbey  witb  all  tbe  rest  of  tbe 
personalty  devolved  to  tbe  children  of  tbe  testa> 
tor  wbo  survived  ber. 


*It  seems  to  tbe  reporter,  tbat  tbe  court  miftap- 
prebended  tbe  Import  of  tbe  tbird  bill  of  exceptions 
—tbat  tbe  instruction  asked  for  by  tbe  defendant, 
as  tbere  stated,  related  to  tbe  measure  of  com  pen- 
nation  for  tbe  work  wbicb  bad  been  performed  on 
bouse  wbicb  was  destroyed,  not  for  tbe  defendant's 
breacb  of  bis  covenant  in  refusing  to  let  tbe  plain- 
tiff complete  tbe  buildinsr.  If  so,  tbe  circuit  court 
was  rlirbt.  accordinar  to  tbe  opinion  of  tbls  court.  In 
refusinsr  tbe  instruction.  But  tbis  is  unimportant 
in  respect  to  tbe  authority  of  tbe  decision.— Note  In 
Original  Edition. 
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Thomas  Roney,  late  of  Dinwiddle,  by  his 
last  will  and  testament,  after  making- 
some  specific  devises  and  bequests,  devised 
and  bequeathed  as  follows:  **I  will  and  re- 
quire that  my  wife  Rebecca  Roney  shall 
have  the  use  and  profits  of  all  and  every 
part  or  parts  of  my  estate,  be  it  of  what 
nature  or  kind  soever,  not  before  disposed 
of,  for  and  during  her  widowhood,  in  order 
to  support  and  bring  up  her  children,  desir- 
ing- that  she  shall  share  out  such  part  to 
each  child  as  they  shall  come  of  age  as 
shall  seem  most  convenient,  in  order  to  keep 
them  along,  making  them  as  equal  as  she 
can  ;  and  after  her  right  therein  ends,  my 
will  and  desire  is,  that  the  said  land  shall 
be  equally  divided  among  my  five  sons, 
Patrick,  Thomas,  Benjamin,  Tucker  and 
Isaac  Roney,  or  so  many  of  them  as  shall 
be  then  living,  to  them  and  their  heirs  for- 
ever. It  is  my  will  and  desire,  that  all  the 
other  part  or  parts  of  my  estate  of  every 
kind  as  above  mentioned  to  my  said  wife, 
shall,  after  her  right  therein,  be  equally 
divided  among    the   following  of   my 

14  children,     *namely,     John,     Patsey, 
Robert,  Patrick,  Thomas,  Benjamin, 

Tticker,  Polly  and  Isaac  Roney,  or  so  many 
of  them  as  shall  be  then  living.*'  The 
testator's  widow  Rebecca,  whom  he  ap- 
pointed executrix  of  his  will,  took  probat 
thereof,  and  took  possession  of  the  whole 
real  and  personal  property  thereby  devised 
and  bequeathed  to  her  for  and  during  her 
widowhood.  The  testator's  son,  Thomas 
Roney  the  younger,  having  attained  to  full 
agrc,  the  widow  and  executrix  put  into  his 
possession  five  slaves,  which  before  his 
death  increased  to  ten.  He  died  before 
his  mother,  leaving  a  widow,  Mary  Roney, 
and  two  infant  children,  Emeline  and  Eliz- 
abeth Roney.  His  brother  Robert  Roney 
took  administration  of  his  estate,  and  deliv- 
ered back  the  ten  slaves  to  the  testator's 
widow  and  executrix,  who  held  them  till 
her  death.  She  died  not  long  afterwards, 
intestate.  The  only  children  of  the  testa- 
tor living  at  her  death,  were  Robert,  Pat- 
rick, Isaac  and  Polly  Roney.  Isaac  Roney 
took  administration  of  their  mother  Re- 
becca's estate. 

The  widow  and  infant  children  of  Thomas 
Roney  the  younger,  exhibited  a  bill  in  the 
superiour  court  of  chancery  of  Richmond, 
against  Robert,  Patrick,  Isaac  and  Polly 
Roney,  and  Isaac  as  the  administrator  of 
Rebecca  Roney,  setting  forth  the  will  of 
Thomas  Roney  the  elder,  and  the  facts 
above  stated,  alleging,  that  the  slaves, 
which  that  testator's  widow  and  executrix 
had  delivered  to  Thomas  the  younger,  upon 
his  attainment  to  full  age,  were  only  an 
equal  portion  of  the  testator's  slave  prop- 
erty, which  he  was  then  entitled  to  receive, 
and  were  accordingly  delivered  to  him  by 
his  mother,  as  his  absolute  property,  and 
they  and  their  increase  were  claimed  and 
held  by  him  as  his  absolute  property,  ever 
afterwards,  till  his  death ;  but  that  the  de- 
fendants, claiming  as  the  only  children  of 
the  testator,  Thomas  Roney  the  elder,  who 
survived  his  widow,  had,  after  her  death, 
divided  those  slaves  among  themselves,  as 
well  as  all  the  other  personal    estate 

15  of     that     testator:    insisting,     *that 
those  ten  slaves,    at   least,    were   the 


property  of  Thomas  the  younger,  and  the 
plaintiffs  were  entitled  to  distribution 
thereof  as  his  estate ;  and  further,  that  upon 
the  true  construction  of  the  will  of  Thomas 
the  elder,  the  heirs  of  Thomas  the  younger, 
notwithstanding  his  death  before  the 
widow,  were  entitled  to  an  equal  share  of 
the  real  estate  with  the  other  sons  to  whom 
it  was  devised  in  remainder,  and  his  distrib- 
utees entitled  to  an  equal  share  of  all  the 
slaves  and  other  personal  estate  of  the  tes- 
tator with  the  other  children  to  whom  the 
same  was  bequeathed  in  remainder:  and 
praying,  therefore,  a  decree  for  the  ten 
slaves  and  their  increase  and  profits,  and 
for  their  just  and  equal  share  of  all  the 
other  personal  estate  of  Thomas  the  elder, 
and  of  the  real  estate  devised  by  him  to  his 
five  sons  in  remainder,  and  an  account  and 
division  of  Rebecca  Roney's  estate. 

The  defendants,  in  their  answers,  alleged, 
that  Rebecca  Roney  only  lent  the  slaves  in 
question  to  her  son  Thomas  when  he  at- 
tained to  full  age  ;  but  that,  whatever  her 
intention  in  putting  them  into  his  posses- 
sion, might  have  been,  she  had  no  right  to 
give  him  those  slaves  in  absolute  property, 
for  that  by  the  will  of  Thomas  the  elder, 
those  slaves  and  all  his  other  personal  es- 
tate passed,  at  her  death,  to  the  children  of 
that  testator,  who  were  then  living;  and 
that  as  to  the  real  estate  devised  to  the  five 
sons  in  remainder,  that  also  passed  to  Pat- 
rick and  Isaac  Roney,  the  only  two  of  the 
five  devisees,  who  survived  their  mother. 

There  was  parol  evidence  in  the  cause, 
in  respect  to  the  delivery  of  the  slaves  by  the 
widow  to  her  son  Thomas  in  his  lifetime ; 
the  weight  of  which,  in  the  opinion  of  this 
court,  was,  that  the  son  always  considered 
that  he  held  the  property  on  loan  from  his 
mother. 

The  chancellor  declared,  that  the  five 
slaves  delivered  by  the  widow  to  Thomas 
Roney  the  younger  in  his  lifetime,  and 
their  increase,  were  his  absolute  prop- 
16  erty,  *which  devolved  to  his  admin- 
istrator, as  assets  for  payment  of  his 
debts,  and  for  distribution  among  the 
plaintiffs,  but  that  the  plaintiffs  were  not 
entitled  to  any  share  of  any  other  part  of 
the  testator  Thomas  the  elder's  estates,  real 
or  personal:  therefore,  he  decreed,  that 
those  slaves  and  their  increase  should  be 
delivered  to  the  plaintiffs,  to  be  by  them 
held  as  part  of  Thomas  the  younger' s  es- 
tate ;  and  he  directed  accounts  of  the  profits 
of  the  slaves  in  question  since  the  death  of 
Thomas  the  younger,  andof  Robert  Roney's 
administration  of  his  estate,  and  of  Isaac 
Roney's  administration  of  Rebecca  Ro- 
ney's estate. 

The  defendants  applied  by  petition  to  this 
court,  for  an  appeal  from  the  decree,  which 
was  allowed. 

Robinson,  for  the  appellants. 

Spooner,  for  the  appellees. 

CARR,  J.  In  the  construction  of  wills, 
we  must  always  keep  in  mind,  that  the 
property  is  the  testator's  own;  that  his 
control  over  it  is  only  limited  by  the  law ; 
that  he  may  give  it  in  equal  or  unequal, 
portions  among  his  children,  or  disinherit, 
at  his  will  or  caprice,  any  or  all  of  them. 
We  are  not  to  make  up  our  opinion  as  to 
what  seems  to   us  a  just  distribution,    and 
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then  bead  the  will  to  suit  our  own  concep- 
tions; but  to  ascertain  from  his  words, 
the  meaning  of  the  testator,  and  make  that 
our  law,  wherever  it  does  not  violate  some 
rule  of  the  general  law.  I  make  these  re- 
marks, because,  at  the  first  blush  of  the 
case,  I  felt  inclined  (as  I  believe  most  per- 
sons would)  to  take  sides  with  the  widow 
and  daughters  of  the  son  Thomas.  It  seemed 
hard,  that  the  misfortune  of  losing  their 
husband  and  father,  should  cut  them  off 
from  all  share  of  the  estate,  because  he 
died  before  his  mother.  A  careful  exami- 
nation of  the  case,  however,  has  compelled 
me    to   believe,    that   the    testator   has    so 

willed  it. 
17  *In  this  will  of  Thomas  Roney  the 

elder,  there  are  two  purposes  of  the 
testator  very  clearly  expressed :  1.  that  his 
wife  should  have  the  use  and  profits  of  his 
whole  estate  not  before  disposed  of,  during 
her  widowhood;  2.  that  when  her  right 
ceased,  either  by  marriage  or  death,  the 
land  should  be  divided  among  the  five  sons 
whom  he  names,  or  so  many  of  them  as 
should  be  then  living,  and  the  personal  es- 
tate among  the  nine  children  named,  or  so 
many  of  them  as  should  be  then  living.  It 
is  contended,  however,  that  by  the  words 
*  desiring  that  she  shall  share  out  such  a 
part  to  each  child,  as  they  come  of  age,  as 
shall  seem  most  convenient"  Ac.  the  testa- 
tor has  created  in  each  child  a  right  to  an 
equal  portion  of  the  personalty,  vesting  in 
each  as  he  came  of  age,  and  which  each  at 
that  age  would  have  a  right  to  call  for:  and 
a  great  many  cases  have  been  cited  to  shew 
that  words  of  recommendation  and  desire 
amount  to  a  bequest,  and  create  a  trust. 
There  is  no  doubt  that  this  is  sound  law. 
In  Malin  v.  Keighley,  2  Ves.  jun.  335,  the 
master  of  the  rolls  lays  it  down  thus  broadly : 
*'If  a  testator  shews  his  desire  that  a  thing 
shall  be  done,  unless  there  are  plain  express 
words  or  necessary  implication,  that  he  does 
not  mean  to  take  away  the  discretion,  but 
intends  to  leave  it  to  be  defeated,  the  party 
shall  be  considered  as  acting  under  a  trust.*' 
But  here,  I  think,  there  are  such  words. 
We  are  always  so  to  construe  a  will  as  to 
make  all  the  words  stand  together,  if  possi- 
ble, and  to  give  every  part  of  the  will 
effect.  If  we  say,  that  each  child,  as  he 
came  of  age,  had  a  vested  right  to  take  his 
share,  and  could  instantly  enforce  that 
right,  what  becomes  of  that  part  of  the  will, 
which,  in  the  most  explicit  terms,  gives  the 
whole  to  the  wife  during  her  widowhood? 
We  expunge  it.  Again ;  what  do  we  do  with 
that  part  of  it  which  says,  that  when  the 
wife's  interest  ends,  the  whole  personalty 
shall    be  divided  among  the  nine  children, 

or  so  many  of  them  as  shall  be  then 
18        living?    clearly   *fixing    the    time    of 

division,  and  making  the  share  of  each 
depend  upon  the  contingency  of  his  surviv- 
ing the  mother.  These  words  of  contingency 
are  twice  repeated  in  the  will ;  shewing  a 
settled  intention  in  the  testator,  both  as 
regarded  the  realty  and  the  personalty.  In- 
deed, the  whole  scheme  of  the  will,  would, 
as  it  seems  to  me,  be  destroyed  by  this  con- 
struction. It  is  not  then  to  be  tolerated,  if 
by  any  other  way  we  can  preserve  the 
scheme,  and  give  a  rational  meaning  to  all 
the  words;  and  this  (I  think)  is  easy  in  the 


present  case.  The  testator  gives  the  whole 
to  his  wife;  but  it  mav  well  comport  with 
this,  that  he  should  wish  her,  either  from 
her  profits,  or  by  a  loan  of  part  of  the 
slaves,  to  share  out  to  each  child,  as  he 
came  of  age,  such  part  as  might  seem  most 
convenient,  to  help  him  along ;  the  property 
thus  loaned,  to  be  subject  to  division  at 
her  marriage  or  death,  to  and  among  such 
of  the  nine  children  as  should  be  then  liv- 
ing. This  reconciles  the  whole  will ;  and 
this  seems  to  have  been  the  cotemporaneous 
understanding,  for  the  weight  of  proof  is 
that  the  son  Thomas  always  considered  that 
he  held  the  slaves  on  loan. 

BROCKENBROUGH,  J.,  and  TUCKER, 
P.,  concurred.  Decree  reversed;  bill  dis- 
missed as  to  all  the  defendants,  except  the 
administrator  of  Rebecca  Roney ;  and  cause 
remanded  for  further  proceedings  against 
that  defendant.    

19    *Henry  and  Others,  Paupers,  v.  Bol- 
lar  and  Others. 

January.  1886,  Richmond. 

(Absent  Cabell.  J.) 

Bmsncipatlon  of  Slaves*— lllepd  DeteotloB— RI^M  t* 
Profits  darini:.— An  owner  of  slaves  emancipates 
ttiem  by  deed :  bat  shortly  after,  the  care  of  the 
person  and  estate  of  the  owner  is  committed  to  a 
committee,  which  takes  possession  of  the  slaves, 
insistioff  that  the  owner  at  the  time  of  the  act  of 
emancipation  was  non  compos;  the  court  holds 
upon  the  evidence,  that  she  was  of  sane  mind  at 
the  time  of  the  emancipation,  and  decrees  that 
the  slaves  shall  be  set  at  liberty:  Yet  Hsld.  they 
are  not  entitled  to  an  account  of  profits  dnrlnff 
their  detention  in  slavery. 

Barbara  Wilson  of  Bath  county,  by  sev- 
eral deeds  of  emancipation,  dated  the  5th 
January  1822,  and  duly  recorded  in  .the 
county  court  of  Bath  in  the  same  month, 
emancipated  Henry  and  thirteen  other 
slaves,  the  appellants  in  this  cause.  In 
the  month  of  February  following,  proceed- 
ings were  instituted  by  one  of  the  relatives 
of  Barbara  Wilson,  under  the  statute  con- 
cerning idiots  and  lunatics,  1  Rev.  Code, 
ch.  109,  {  22,  p.  417,  for  the  purpose  of 
committing  her  person  and  estate,  as  a 
person  of  unsound  mind,  to  the  care  of  a 
committee.  The  report  of  the  justices  as 
to  her  state  of  mind  being  returned  to  the 
county  court  of  Bath,  that  court  refused  to 
appoint  the  committee ;  but  on  an  appeal 
from  this  decision  to  the  circuit  court,  it 
was  reversed  in  April  1822,  and  her  estate 
was  committed  to  Bollar,  Wilson  and 
Hanna,  the  appellees;  who,  thereupon,  took 
possession  of  the  fourteen  freedmen  eman- 
cipated by  the  deeds  of  January  1822,  as 
part  of  her  estate. 

Upon  this  Henry  and  the  other  persons 
so  emancipated,  exhibited  a  bill  in  theanpe- 
riour  court  of  chancery  of  Greenbrier 
against  Bollar,  Wilson  and  Hanna,  in  which 
they  alleged,  that  they  were  in  fact  white 
persons,  and  therefore  could  never  have 
been  lawfully  held  in  slavery,  and  that 
Barbara  Wilson    had,    for    the    purpose   of 

restoring  them  to  the  enjoyment  of 
20        their    rights,     ^executed     the     deeds 

of  emancipation  of  January  1822, 
which  they  exhibited ;  and  then  represent- 
ing that  the   defendants   had   confederated 


*5layes—Biii«iicipatiofi— Mesne  Profits.— See  fo^t* 
note  to  Peter  v.  Harffrave,  6  Gratt.  It.  citing  the 
principal  case. 
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for  the  purpose  of  depriving  them  of  their 
liberty,  and  that  the  plaintiffs  were  appre- 
hensive from  the  lawless  conduct  of  the 
defendants  in  taking  forcible  possession  of 
them,  that  they  would  remove  them  beyond 
the  jurisdiction  and  protection  of  the  court, 
the  bill  prayed,  that  the  court  would  give  the 
plaintiffs  leave  to  sue  in  forma  pauperis, 
for  the  recovery  of  their  freedom,  and 
would  decree  that  they  should  be  liberated ; 
that,  meantime,  the  defendants  should  be 
restrained  from  removing  them  beyond  the 
jurisdiction  of  the  court ;  and  general  relief. 

The  chancellor  immediately  made  an  or- 
der giving  the  plaintiffs  leave  to  sue  for 
their  freedom  in  forma  pauperis,  and  re- 
quiring bond  with  surety  from  the  defend- 
ants, to  permit  them  to  attend  to  the 
prosecution  of  the  suit,  and  to  have  them 
forthcoming  to  abide  the  future  decree  of 
the  court. 

Pending  the  suit,  Barbara  Wilson  died, 
leaving  a  will,  which  she  had  made  in  Au- 
gust 1819,  and  by  which  the  plaintiffs  were 
emancipated,  by  name;  and  this  will  was 
duly  recorded  in  the  county  court  of  Bath. 
Upon  which  the  plaintiffs  filed  a  supple- 
mental bill,  setting  forth  this  will,  and 
claiming  their  freedom  under  it,  as  well  as 
under  the  deeds  of  emancipation  of  January 
1822. 

The  defendants  in  their  answers,  said, 
that  the  plaintiffs  were  not  white  persons 
but  mulattoes ;  and  as  to  the  deeds  of  eman- 
cipation, they  alleged,  that  Barbara  Wilson 
having  been  tomahawked  by  Indians  in  her 
youth,  her  mind  had  always  afterwards 
been  extremely  imbecile,  and  she  and  her 
property  had  been  taken  care  of  by  her 
sisters  who  lived  with  her,  the  last  of 
whom  died  about  the  time  the  deeds  of 
emancipation  were  executed;  that  she  was 
at  the  time  above  eighty  years  old,  and  in 
a  state  of  dotage ;  in  short,  that  she  was 
not  of  sound  mind:  that  her  slaves 
21  had  acquired  great  'influence  over 
her,  and  that  the  deeds  of  emancipa- 
tion were  procured  by  their  influence  and 
the  fraudulent  cooperation  of  one  Kagle, 
who  had  about  the  same  time  procured 
from  her  a  conveyance  of  her  real  estate : 
that  the  defendants  had,  therefore,  as  her 
committee,  taken  possession  of  the  plain- 
tiffs as  her  slaves.  And  as  to  the  will  of 
1819,  they  alleged,  that  the  testatrix  was 
not  then  the  owner  of  several  of  the  plain- 
tiffs, who  were  the  slaves  of  her  sister 
JOlizabeth ;  these  she  could  only  claim  under 
the  will  of  Elizabeth,  who  died  before  her; 
but,  they  insisted,  that  that  will  (which 
was  exhibited)  did  not  bequeath  these 
slaves  to  her;  that  Elizabeth  died  intestate 
as  to  them,  and  they  devolved  to  her  dis- 
tributees. 

Many  depositions  were  taken  and  filed, 
touching  the  state  of  Barbara  Wilson's 
mind,  and  touching  her  right  of  property 
in  the  slaves  manumitted  by  her  deeds  and 
by  her  will.  The  result  of  the  evidence 
was,  that  her  health  was  very  infirm,  and 
her  mind  weak;  but  there  was  upon  the 
whole,  no  evidence  that  she  was  non  com- 
pos. And  as  to  some  of  the  slaves  eman- 
cipated, it  was  doubtful  whether  they 
belonged  to  her  or  not. 


The  chancellor  directed  an  account  of 
the  profits  of  the  plaintiffs  received  by  the 
defendants  since  they  had  taken  posses- 
sion of  them ;  and  a  report  was  returned, 
shewing  the  profits  of  each  of  them. 

Upon  the  hearing,  the  court  declared  that 
all  the  plaintiffs  and  their  children  were 
entitled  to  their  freedom,  except  one  woman 
and  her  children,  as  to  whom  he  required 
further  proof;  but  the  defendants  consent- 
ing that  these  also  should  be  liberated  with 
the  rest,  the  court  decreed,  that  they 
should  all  be  set  free.  And  the  court  doubt- 
ing whether  the  plaintiffs  were  entitled 
to  the  profits  of  their  labour,  or  compensa- 
tion for  their  services,  while  the  defendants 
had  held  them  in  their  possession,  refused  to 
decree  them  the  profits,  but  without  prej- 
udice to  any  suit  or  suits  at  law  which 
they  should  be  advised  to  bring  to  recover 
the  same,  or  damages  for  being  unlawfully 

detained. 
22  *The  plaintiffs,  insisting  that   they 

were  entitled  to  a  decree  in  this 
cause,  for  the  profits  of  their  own  labour 
accruing  after  they  were  emancipated,  and 
enjoyed  by  the  defendants,  appealed  from 
the  decree. 

And  PER  CURIAM,  decree  affirmed. 


Wilsons  V.  Doe  e.  d.  Bell. 

January.  1886,  Richmond. 

Taxes-Porfeltare  of    Lands  for  Nonpaymeiit— Sale— 

Conveyance.*— Under  the  statute  of  the  »th  Febru- 
ary 1814,  concerning  taxes  on  lands,  the  sheriff  or 
any  of  his  deputies  has  authority  to  make  sale  of 
lands  forfeited  for    non-payment  of   taxes;  but 
whichever  office  makes  the  sale,  that  office  alone 
is  competent  to  convey  the  land  to  the  purchaser. 
Same-Same-Same-Effect  of  Deed  Which  States  Sale 
and  Conveyance  Made  by  Different  Officers.— There- 
fore, a  deed,  in  such  case,  recitinsr  that  the  sale 
was  made  by  the  sheriff,  but  executed  by  a  deputy 
for  his  principal,  and  acknowledfired  by  the  deputy 
for  resristry  as  his  the  deputy's  own  deed,  whereby 
the  land  sold  is  conveyed   to  the  purchaser,  is 
ineffectual  to  convey  the  title,  and  is  not  evidence 
for  the  purchaser,  in  ejectment  a^rainst  him  for 
the  land,  brought  by  the  original  owner. 
Ejectment,  in  the  circuit  court  of   Surry, 
for  a  message  and  thirty-four  acres  of  land 
in  that  county,    brought    by    Bell    against 
John    Wilson    in    his    lifetime,     who    ap- 
peared and  pleaded,  and  then  died   pending 
the  action ;  whereupon,  it   was   revived    by 
scire  facias  (under  the  statute,  1  Rev.  Code, 
ch.  128,  {  37,  pp.  4%,  7),  against  Lelia  and 
Mary  Ann  Wilson,  his  devisees,    who   also 
appeared   and    pleaded   the   general     issue, 
and  put  themselves  upon   the   title,    in    the 
usual  form. 


*Tax  Sales-Who  Must  Make  Deed  to  Purchaser.— 

For  the  proposition  that,  the  officer  who  makes  the 
sale  of  land  for  delinquent  taxes  must  make  the 
deed,  the  principal  case  is  cited  in  Flanagan  v. 
Grimmet,  lOGratt.  429,  and  noie\  Miller  v.  Williams, 
15  Gratt.  22«. 

Same— What  Purchaser  Must  Show.— In  Cook  v. 
Lasher.  73  Fed.  Rep.  707.  it  is  said:  "In  WiXaoru  v. 
Bell,  7  Leigh  22,  in  which  the  question  was  the  validity 
of  a  sale  of  land  for  the  nonpayment  of  taxes,  the 
court  said:  'These  sales  and  purchases  founded  on 
forfeitures  deserve  no  indulfirence  from  the  court 
It  is  therefore  the  well-settled  law  that  he  who 
claims  under  a  forfeiture  must  show  that  the  law 
has  been  exactly  complied  with."'  To  the  same 
effect  the  principal  case  is  cited  in  Hays  v.  Heath- 
erly,  86  W.  Va.  629.  15  S.  E.  Rep.  229;  Bond  v.  Petti t, 
89  Va.  489. 16  S.  E.  Rep.  666:  Boon  v.  Simmons,  88  Va. 
266. 18  S.  E.  Rep.  489;  foot-note  to  Jesse  v.  Preston.  5 
Gratt.  121. 
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23-26 


At  the  trial,  the  defendants,  in  order  to 
prove  that  John  Bartle,  a  deputy  of  Bever- 
ley Booth  sheriff  of  Surry,  had  sold  the 
land  for  which  the  action  was  brought,  to 
Walter  Cocke,  under  whom  the  defendants 
claimed,  offered  in   evidence   a   copy 

23  of  a  deed  dated  the  31st  ^August  1815, 
purporting  to  be  a  deed  of  Booth    the 

sheriff  to  Cocke,  by  which,— after  reciting 
that  the  land  had  been  returned  delinquent 
for  non-payment  of  taxes  for  the  year  1798, 
in  the  name  of  Benjamin  Atkinson,  which 
taxes  with  ten  per  centum  per  annum  dam- 
ages thereon  amounted  to  forty-eight  cents, 
and  that  Booth'the  sheriff  had,  in  pursu- 
ance of  the  statute  of  the  9th  February 
1814  ** concerning  taxes  on  lands,"  after 
due  advertisement  according  to  the  statute, 
offered  for  sale  at  public  auction,  at 
Surry  August  court  1815,  so  much  of  the 
land  as  would  satisfy  the  taxes  in  arrear 
and  the  damages, — at  which  sale  Cocke 
became  the  purchaser  of  the  whole  tract, — 
Booth,  in  consideration  of  the  premises, 
and  of  the  sum  of  forty-eight  cents  paid 
him  by  Cocke,  conveyed  the  whole  tract  to 
him  in  fee;  but  this  deed  was  executed, 
not  by  Booth,  but  by  ** Bartle  deputy  for 
Booth  sheriff,"  and  was  recorded  on  Bar- 
tie's  acknowledgment  thereof  as  his  own  act 
and  deed.  Whereupon,  the  plaintiff  ob- 
jected to  the  admission  of  the  deed  as 
evidence,  and  the  court  sustained  the  ob- 
jection, on  the  ground  that  the  deed  was 
not  the  deed  of  Bartle ;  and  the  defendants 
excepted  to  the  opinion. 

There  was  a  verdict  and  judgment  for 
the  plaintiff,  from  which  the  defendants 
appealed  to  this  court. 

Allison,  for  the  appellants,  said  there 
was  no  doubt,  that  under  the  statute  of 
February  1814,  a  deputy  sheriff,  as  well  as 
his  principal  was  authorized  to  sell,  and  to 
convey,  lands  forfeited  for  non-payment  of 
taxes;  Chapman  v.  Bennett,  2  Leigh  329. 
But  though  this  was  a  mere  ministerial 
act,  to  which  the  deputy  was  competent, 
yet,  as  in  all  like  cases,  the  deputy  was 
bound  to  proceed  in  the  name  of  his  prin- 
cipal. And  this  was  what  had  been  done 
in  this  case:  the  deputy  had  sold  in  the 
name  of  the  sheriff,  as  he  ought,  and  then 
conveyed  in  his  name,  and  executed  the 
conveyance  for  him. 

Johnson,    contra,    maintained,    that    the 

instrument  in  question   was    not    the    deed 

of     either     Booth     the     sheriff,     or 

24  *of  Bartle  the  deputy ;  not   of   Booth, 
for    he    did    not    execute    it;  not     of 

Bartle,  for  though  he  executed  it,  the  deed 
recited  that  the  land  had  been  sold  by 
Booth,  and  purported  to  be  the  conveyance 
of  Booth.  Though  a  deputy  sheriff  may 
sell  and  convey  lands  forfeited  for  taxes, 
under  authority  of  the  statute,  this  was 
not  one  of  those  ministerial  functions, 
which,  by  the  common  law,  a  deputy 
sheriff  might  perform  for  and  in  the  name 
of  his  principal,  but  a  special  agency  for 
the  commonwealth,  confided  to  the  sheriff, 
or  to  his  deputy,  by  the  statute.  If  the 
sheriff  made  the  sale,  he  alone  could  make 
the  conveyance;  if  the  deputy  made  the 
sale,  he  alone  was  the  proper  person  to 
convey:  Rockbold    v.    Barnes,  3  Rand.  474. 


CARR,  J.  These  sales  and  purchase* 
founded  on  forfeitures,  deserve  no  indul- 
gence from  the  court.  It  is,  therefore, 
the  well  settled  law,  that  he  who  claims 
under  a  forfeiture  must  shew  that  the  law 
has  been  exactly  complied  with.  Here,  a 
tract  of  land  forfeited,  as  it  is  said,  for 
non-payment  of  taxes,  is  bought  for  forty- 
eight  cents.  The  sale  is  made  by  the  sher- 
iff; the  deed  purports  to  be  made  by  him; 
but  his  deputy  executes  it.  The  court 
refused  to  let  this  deed  go  to  the  jury ;  and 
I  think  properly.  The  law,  I  think,  never 
meant,  that  where  the  sale  had  been  made 
by  the  sheriff,  the  deed  could  be  made  by 
one  of  his  deputies.  The  case  of  Chapman 
V.  Bennett  has  decided  (and  I  believe  prop- 
erly) that  a  deputy,  where  he  has  sold,  may 
convey ;  but  this  is  a  different  case.  And 
here,  it  will  be  remarked,  he  has  acknowl- 
edged the  deed  as  his  own.  I  think  the 
judgment  should  be  affirmed. 

BROCKENBROUGH,  CABELL  and 
BROOKK,  J.,  concurred. 

TUCKER,  P.  I  also  concur.  The  case 
of  Chapman  v.  Bennett  has  settled  the 
point,  that  under  the  act  of  1814,  a  deputy 
sheriff  is  competent  to  sell  and  make 
25  a  *valid  conveyance  of  lands  returned 
delinquent  for  non-payment  of  taxes. 
But,  without  controverting  that  decision, 
I  think  it  may  be  safely  affirmed,  that  the 
sale  and  conveyance  must  be  made  by  the 
same  person.  It  would  be  altogether  irref^- 
ular  to  permit  the  deputy  to  convey  what 
had  been  sold  by  the  sheriff,  or  the  sheriff 
to  convey  what  had  been  sold  by  the  deputy. 
Admitting  that  the  law  has  authorized 
either  to  act,  which  we  must  do  under  the 
above  cited  decision,  yet  there  is  nothing 
in  the  law  from  which  we  can  fairly  infer* 
that  the  legislature  designed  to  introduce 
the  confusion  of  permitting  the  sale  of 
one  to  be  completed  by  the  conveyance  of 
the  other.  So  far  from  it,  the  statute  re- 
quires the  officer  ^'to  execute  a  deed  to  the 
purchaser  at  the  sale,  reciting  the  circum- 
stances thereof;"  a  requisition  which  for- 
tifies the  natural  supposition,  that  he  who 
makes  the  sale  is  to  make  the  title.  In  this 
case,  the  sale  is  recited  to  have  been  made 
by  the  sheriff,  and  the  grant  or  convey- 
ance purports  to  have  been  made  by  him. 
Yet  the  deed  is  signed  by  the  deputy  and 
acknowledged  by  him,  not  as  the  act  of  the 
sheriff,  but  as  the  act  of  the  deputy  him- 
self. It  is  not  necessary  to  decide  whether 
he  could  have  acknowledged  it  as  the  act 
and  deed  of  Booth ;  which  I  very  much 
doubt,  as  it  is  contrary  to  received  princi- 
ples, that  one  man  should  execute  a  deed 
for  another  without  authority  by  deed. 
But  as  the  deed  is  only  acknowledged  by  the 
deputy  as  his  own  deed,  and  contains  no 
grant  or  conveyance  from  him,  and  as 
indeed  he  could  not  lawfully  convey  what 
the  sheriff  himself  had  sold,  I  think  the 
deed  was  properly  rejected.  I  will  add, 
that  these  laws  of  forfeiture  ought  to  be 
strictly  construed,  and  that  there  should 
be  no  leaning  in  favour  of  a  transaction, 
by  which  a  tract  of  thirty  acres  of  land 
is  sacrificed  to  a  purchaser,  for  forty -eight 
cents. 
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Thb  Bank  op  the  Vai^lby  v,  Stribung*s  Ex'or. 


26-28 


26  *The  Bank  of  the  Valley  v.  Stribling't 

Ex'or. 

January.  1836,  Richmond. 

(Absent  TucKBR,  P.,  and  Brookb.  J.) 

UMry«-5ato  of  5tock  at  BzorMtwit  Price  Coapled  ^Ith 
Loan  of  Money— Cue  at  Bar— A  proposliion  is  made 
by  S.  to  the  directors  of  a  bank,  that  he  would  pur- 
chase 100  shares  of  the  stock  of  the  bank  (of  tlOO 
each)  at  par,  and  that  the  bank  should  discount 
for  him  a  note  of  IDOOO.  on  a  pledge  of  the  stock  at 
t80  the  share,  upon  the  faith  of  the  expectation, 
that  if  the  proposition  should  be  acceded  to.  the 
bank  would  discount  for  him  another  note  for 
12000  on  the  personal  security  of  indorsers,  so  as  to 
make  up  the  sum  of  $10,000,  which,  he  said,  he  was 
desirous  to  raise  for  his  present  eziirencles,  and 
upon  condition,  that  the  bank  should  not  call  upon 
him  for  the  money  for  eighteen  months— to  which 
the  directors  of  the  bank  answer,  that  they  will 
sell  him  100  shares  of  stock  at  par.  for  the  price 
whereof  they  will  receive  and  discount  his  note 
for  $10,000,  secured  not  by  a  pledge  of  the  stock, 
but  by  other  persons  joininfir  him  in  the  note  as 
makers  and  an  indorser,  the  note  to  be  regularly 
renewed  every  sixty  days,  and  the  discounts  paid 
according  to  the  custom  of  the  bank,  for  and  dur- 
ing the  term  of  eighteen  months:  and  also,  thatS. 
should  have  a  loan  of  $2500.  for  the  same  term  of 
eighteen  months,  on  the  same  terms— and  to  these 
terms  of  the  bank  S.  assents,  and  the  notes  are 
accordingly  made  and  discounted— S.  and  the 
directors  both  knowing,  that  the  utmost  value  of 
the  stock  in  the  market,  at  the  time,  was  but  $80 
the  Hh are:  Hsld,  this  was  a  sale  of  stock  at  an 
exorbiunt  price  coupled  with  a  loan  of  money, 
arising  out  of  a  proposition  to  borrow  money,  the 
sale  and  the  loan  one  entire  contract,  inseparably 
connected  with  each  other,  and  the  one' made  de- 
pendant on  the  other:  and  the  transaction,  and 
8. *8  notes  made  and  discounted  by  the  bank  in 
pursuance  of  the  acrreement,  were  usurious. 

This  is  the  sequel  of  the  case  which  was 
before  this  court  in  1827,  reported  5  Rand. 
132.  After  the  cause  was  sent  back  by 
this  court  to  the  circuit  court  of  Frederick 
for  a  new  trial,  the  venue  was  changed 
by  an  order  of  the  general  court,  and  the 
cause  removed  to  the  circuit  court  of  Orange. 
A  succinct  state  of  the  pleadings,  as  they 
stood  at  the    final   trial,    and   a    full 

27  ^state  of  the  evidence   then    adduced, 
is   necessary  to   a   clear  understand- 

infi^  of  the  case,  as  it  was  now  presented. 

It  was  an  action  of  debt  brought  by  The 
Bank  of  the  Valley,  against  the  executor 
of  Francis  Stribling  on  a  note  for  8810  dol- 
lars, dated  the  1st  August  1823,  payable 
sixty  days  after  date,  negotiable  at  the 
bank,  and  in  fact  discounted  by  it,  made 
by  Erasmus  Stribling,    and    indorsed    first 

The  principal  case  is  cited  in  Bank  of  Old  Domin- 
lOD  V.  McVelffh.  29  Gratt.  664. 

•Usary- Whet  Constitutes.— In  Gordon  v.  Dooley. 
10  Fed.  Gas.  786.  it  is  said :  "If  the  parties  intended 
to  make  a  usurious  loan  in  the  form  of  a  sale.  then, 
of  course,  the  transaction  will  be  illegal  and  void: 
but  if  it  appear  that  a  sale  was  really  intended,  then 
it  Is  equally  clear  that  the  transaction  is  lesral  and 
valid.  The  difference  between  the  two  cases  is. 
that  the  law  allows  the  one  and  condemns  the  other: 
and  thouffh  you  cannot  do  what  the  law  condemns. 
yet  you  may  do  what  the  law  allows,  even  thouirh 
the  effect  be  precisely  the  same.  Brockenbrouirh  v. 
Spindle,  17  Gratt  88.  A  man  may  purchase  bonds  or 
negotiable  paper  in  the  market  at  any  discount, 
whether  they  were  manufactured  for  sale  or  not. 
and  not  be  flruilty  of  usury:  Hansbrouffh  v.  Baylor. 
SMunf.  36:  Taylor  v.  Bruce.  Gilmer  42:  Whitworth 
v.  Adams.  6  Rand.  883:  and  the  same  is  held  in  many 
other  cables.  (Kenner  v.  Hord.  2  H.  &  M.  14.)  Nay 
more,  he  may  sell  property  greatly  above  its  mar- 
ket value,  knowinir  that  the  purchaser  intends  sell- 
ing  it  again  at  its  market  value  for  the  purpose  of 
raisincr  money,  and  the  sale  will  not  be  usurious  if 
it  is  a  sale.  Selby  v.  Morgan.  3  Leiffh  677:  and 
Brockenbrouffh  v.  Spindle.  17  GratL  2i.  But  if  such 
sale  Is  accompanied  by  a  loan  of  money  as  part  of 
the  transaction,  the  whole  is  usurious.  Bank  v. 
SIHblino,  7  Leigh  96.'*  See  monographic  note  on 
*U8ury"  appended  to  Coffman  v.  Miller,  26  Gratt. 


by  the  defendant's  testator,  and  then  by 
several  successive  indorsers  to  the  bank ; 
and  the  declaration  was  in  the  usual  form, 
alleging  the  making  of  the  note  and  the 
several  indorsements,  due  presentation  of 
the  note  for  payment  at  its  maturity,  non- 
payment, protest  for  non-payment,  and  due 
notice  of  dishonour  to  the  first  indorser. 

The  defendant  withdrew  the  plea  of  nil 
debet  which  he  had  originally  put  in,  and 
rested  his  defence  on  two  special  pleas  of 
usury.  1.  The  first  plea  alleged,  in  sub- 
stance, that  in  f^ebruary  l&3l,  Erasmus 
Stribling  applied  to  The  Bank  of  the 
Valley  for  a  loan  of  10,000  dollars,  which 
the  bank  refused  to  lend  him  wholly  in 
money  on  the  usual  terms,  but  after  a  ne- 
gotiaticfn  founded  on  the  application  for  a 
loan,  it  was  corruptly  and  contrary  to  the 
statutes  &c.  agreed  between  the  bank  and 
Stribling,  that  the  bank  would  discount  two 
notes  for  him,  one  for  10,000  and  the  other 
for  2500  dollars,  and  would  give  him 
eighteen  months  time  to  pay  the  money, 
provided  Francis  Stribling  the  defendant's 
testator,  and  four  other  persons  (named), 
would  join  him  (as  makers)  in  notes  for 
the  money,  to  be  regularly  renewed  every 
sixty  days,  and  the  discounts  paid  in  ad- 
vance, and  provided  Erasmus  Stribling 
would  take  in  payment  100  shares  of  the 
stock  of  the  bank  at  par,  equal  to  10,000  dol- 
lars, and  the  sum  of  2500  dollars  in  money ; 
the  shares  being  then  worth  in  the  market 
only  90  per  cent.,  that  is,  in  the  aggregate 
only  9000  dollars:  and  that,  in  pursu- 
ance of  this  corrupt  and  usurious 
28  ^agreement,  the  bank  discounted  two 
sixty  day  notes  for  10,000  and  2500  dol- 
lars, made  by  Erasmus  Stribling  the  bor- 
rower, the  defendant's  testator,  and  four 
other  makers  (as  had  been  agreed),  giving 
Erasmus  Stribling  the  100  shares  of  the 
stock  of  the  bank  at  the  price  of  10, (XX)  dol- 
lars, then  worth  in  the  market  only  9(X>0 
dollars,  and  the  balance  of  the  2500  dollars 
(after  deducting  therefrom  the  discounts 
on  the  aggregate  of  12,500  dollars)  in 
money ;  that  the  notes  were  renewed  from 
time  to  time  until  October  1822,  when,  the 
larger  note  for  10,(XX)  dollars  having  been 
reduced  by  payments  to  8810  dollars,  the 
other  note  for  25CX)  dollars  remaining  unre- 
duced, the  forms  of  the  securities  were 
changed  into  two  sixty  day  notes,  one  for 
8810  dollars,  and  the  other  for  2500  dollars, 
of  which  Erasmus  Stribling  alone  was  the 
maker,  and  the  defendant's  testator,  and 
the  other  four  persons,  were  the  indorsers; 
which  two  notes  were  again  discounted  at 
bank,  and  renewed  from  time  to  time  till 
the  1st  August  1823,  when  the  last  two 
notes  of  the  series  were  in  like  manner  made 
and  discounted ;  and  the  note  for  8810  dol- 
lars so  made  and  discounted  in  August 
1823,  was  the  same  note  mentioned  in  the 
declaration ;  atl  which  transactions  were  in 
pursuance,  continuation  and  execution, 
of  the  original  corrupt  and  usurious  agree- 
ment of  February  1821 ;  and  that  the  differ- 
ence between  the  actual  value  of  the  100 
shares  of  stock  in  the  market,  and  the  par 
value  thereof  which  was  exacted  from 
Erasmus  Stribling,  exceeded  the  rate  of  six 
per  centum  per  annum,  and  the  rate  of  one 
half   of  one    per   centum   for  every   thirty 
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days,  contrary  to  the  statutes  in  such  case 
made  and  provided :  and  so  the  note  was 
void  in  law.  2.  The  other  plea  differed 
from  tlie  first  only  in  this, — that  instead  of 
atleg-ing,  as  the  first  plea  did,  the  particu- 
lar market  value  of  the  bank  stock  given  to 
Erasmus  Stribling  for  the  larger  note  of 
10,000  dollars,  this  plea  alleged,  in  general 
terms,    that    the  stock    was,    at    the 

29  time    of    the    original    ^transaction, 
worth  in  the  market   less  than  10,000 

dollars,  which  was  well  known  to  the 
plaintiffs;  and  that  the  difference  between 
the  actual  value  of  the  stock  in  the  market, 
and  the  par  value  exacted  from  Stribling, 
exceeded  the  legal  rate  of  interest,  and  this 
was  well  known  to  the  plaintifiv. 

The  bank  put  in  general  replications  to 
these  pleas,  and  issues  were  made  up  on 
them. 

On  the  trial  of  these  issues,  several  excep- 
tions were  taken  to  opinions  of  the  court 
and  instructions  given  by  it  to  the  jury. 

I.  The  defendant,  to  maintain  his  pleas 
of  usury,  offered  in  evidence — 

1.  A  letter  of  Erasmus  Stribling  to 
Charles  Magill  president  of  the  bank,  dated 
the  12th  February  1821,  in  these  words: 
**Will  my  friend  Col.  Magill  pardon  me  for 
asking  a  meeting  of  the  directors  of  The 
Valley  Bank  in  the  morning.  My  object  is 
to  submit  to  them  a  proposition  for  the  pur- 
chase of  bank  stock,  and  an  accommoda- 
tion consequent  upon  it.  The  proposition 
would  have  been  made  at  the  last  regular 
meeting,  but  some  of  my  indorsers  were 
then  absent ;  and  would  now  be  delayed  till 
the  next  meeting,  but  for  the  particulars 
attending  my  situation :  I  have  been  from 
home  much  longer  than  I  expected,  and 
not  having  heard  from  my  family  for  some 
time,  feel  more  than  common  solicitude  to 
return.  I  hope  these  circumstances  will 
excuse  the  trouble  I  ask  of  Col.  Magill  and 
the  gentlemen  in  the  direction.  I  will  be 
in  town  at  ten  o'clock,  and  will  submit  my 
proposition  in  writing  to  prevent  miscon- 
ception.    (Signed)  Erasmus  Stribling." 

2.  A  written  proposition  made  by  Strib- 
ling to  the  bank  on  the  13th  February  1821, 
in  the  following  words:  **  Proposition 
made  by  Erasmus  Stribling  to  The  Valley 
Bank  for  the  purchase  of  100  shares  of 
the  stock  of  said  bank — 100  shares  at 
par,  is  10,000  dollars.     To  be   paid    for   as 

follows;  S.  Stribling's  note  indorsed 

30  by  myself,  *F.    Stribling    senior  and 
F.  Stribling  junior,    5000  dollars;  F. 

Stribling  junior's  note  indorsed  by  myself, 
S.  Stribling  and  John  Mackey,  3000 dollars; 
my  own  note  indorsed  by  J.  Joliffe,  G. 
W.  Riger,  F.  Stribling  junior  and  S.  Strib- 
ling, 2000  dollars ;  making  10,000  dollars. 
The  notes  to  be  put  on  the  footing  of  ac- 
commodation, and  not  to  be  called  in  for 
eighteen  months.  The  interest  for  the  first 
six  months  to  be  paid  in  advance;  for  the 
next  six  months,  at  the  expiration  of  twelve 
months;  and  afterwards,  regularly  at  the 
expiration  of  every  sixty  days.  This  prop- 
osition is  made  upon  the  faith  of  the  expec- 
tation, that,  if  acceded  to,  the  bank  will 
discount  for  me  upon  the  stock,  for  the 
same  length  of  time,  a  note  of  80  dollars  on 
each  share,  and  2000  dollars  more,  if  I  should 
require  it,  upon  such    personal  security  as 


will  be  satisfactory  to  them.  To  bring 
myself  as  near  within  the  rules  of  the  board 
as  I  can,  so  much  of  the  stock  may  be  trans- 
ferred to  me,  as  will  justify  the  discount  to 
me  for  3000  dollars,  which  will  then  make 
my  account  at  bank  (adding  to  it  the  note 
drawn  by  myself  before  mentioned  for  2000 
dollars)  5000  dollars;  S.  Stribling's  note, 
.SOOO  dollars;  F.  Stribling's  note,  3000  dol- 
lars. The  balance  of  the  stock  may  then 
be  transferred  to  a  third  person  for  my 
benefit,  who  will  then  draw  thereon  for 
5000  dollars, leaving  me  afterwards  to  draw 
on  the  note  with  personal  security  for  2000 
dollars.  Although  eighteen  months  is  asked 
in  the  arrangement,  my  object  being  merely 
to  anticipate  collections  of  my  money 
outstanding  and  well  secured,  which  wiU 
rapidly  proceed,  the  board  may  be  assured 
the  debt  wilt  be  diminished  as  fast  as 
money  can  be  received,  until  wholly  ex- 
tinguished. I  have  every  reason  to  believe 
I  shall  not  need  the  accommodation  six 
months,  but  would  not  accept  it  for  a 
shorter  period  than  the  one  proposed.  I 
offer  my  brothers  Francis  and  Sigismond 
Stribling  as  indorsers  of  the  note  for  2000 
dollars,  which  together  with  the  stock 
31  *^make  the  10,000  dollars  I  am  to  re- 
ceive. (Signed)  Erasmus  Strib- 
ling." 

3.  A  letter  from  I^wis  Hoff,  cashier  of 
the  bank,  to  Erasmus  Stribling,  written  on 
the  13th  February  1821,  in  the  following 
words:  '*Sir,  I  am  instructed  by  the  board 
of  directors  to  inform  you,  that  they  will 
discount  for  you  two  notes,  the  one  for 
10,000  dollars,  the  other  for  2500  dollars,  on 
accommodation  for  eighteen  months,  pro- 
vided the  following  persons  are  made 
drawers,  viz :  Erasmus  Stribling,  F.  Strib- 
ling senior,  F.  Stribling  junior,  J.  Mackey, 
G.  W.  Kiger,  and  J.  Jolliffe,  indorsed  by 
S.  Stribling;  the  notes  to  be  regularly  re- 
newed every  sixty  days,  and  the  discount 
to  be  paid  thereon :  in  payment  for  which 
discount,  you  will  receive  100  shares  of  the 
stock  of  The  Bank  of  the  Valley  at  10,000 
dollars,  and  the  balance  in  money. 
(Signed)  Lewis  Hoff,  cashier  &c." 

4.  The  accounts  between  Stribling  and 
the  bank,  taken  from  its  books,  touching 
this  transaction,  and  the  series  of  notes 
from  February  1821  to  August  1823;  from 
which  it  plainly  appeared,  that  the  note 
of  August  1823  for  8810  dollars,  on  which 
this  action  was  brought,  was  given  for  the 
balance  then  due  of  the  10,000  dollars  for 
which  the  100  shares  of  stock  was  trans- 
ferred to  him. 

5.  The  testimony  of  witnesses,  proving, 
that  in  February  1821,  and  for  some  time 
before  and  after,  the  fair  market  cash  price 
of  stock  of  The  Bank  of  the  Valley,  was 
not  more  than  eighty-one  dollars  per  share* 
and  for  eighteen  months  afterwards,  did 
not  rise  to  more  than  ninety  dollars;  that 
the  100  shares  transferred  by  the  bank  to 
Stribling  in  February  1821,  had  been  pnr- 
chased  by  it  within  the  year  preceding,  at 
from  seventy-five  to  eighty  dollars,  and 
some  as  late  as  January  1821,  at  seventy- 
five  dollars;  that  on  the  15th  February  1821, 
Stribling  pledged  these  100  shares  of  stock 
to  The  Farmers  Bank  at  Winchester,  as  se- 
curity for  a  discount  allowed   him  at  that 
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bank  on  this    stock    at    seventy-Ave 

32  dollars   per  *share;    that   on    the   3d 
September   1822,    eighty-five    of    the 

shares  so  pledged,  were  offered  for  sale  by 
The  Fanners  Bank,  at  auction,  for  cash, 
and  brought  from  ninety  to  ninety  and  a 
quarter  dollars  per  share. 

And  the  bank,  on  its  part,  offered  in  evi- 
dence— 

1.  An  extract  from  the  minutes  of  the 
board  of  directors  at  a  special  meeting  held 
on  the  13th  February  1821,  in  these  words: 
**  Erasmus  Stribting  having  agreed  to  pur- 
chase 100  shares  of  the  stock  belonging  to 
this  institution  for  the  sum  of  10,000  dol- 
lars. Resolved,  That  the  note  of  th«  said 
Krasmus  Stribling,  F.  Stribling  senior,  J. 
Mackey,  G.  W.  Kiger,  F.  Stribling  junior 
and  J.  JoUiffe,  as  drawers,  indorsed  by  S. 
Stribling,  shall  be  received  for  the  said 
money,  and  shall  be  regularly  renewed,  and 
the  discount  paid,  at  the  expiration  of 
every  sixty  days,  for  and  during  the  term 
of  eighteen  months:  also,  that  the  said 
Erasmus  Stribling  shall  have  a  loan  of 
2500  dollars  from  this  institution  for  the 
same  term  of  eighteen  months,  upon  the 
same  terms:  and  that  the  cashier  shall 
transfer  the  stock,  and  in  other  respects 
conform  to  this  resolution.'* 

2.  The  testimony  of  witnesses,  proving 
that  at  the  time  this  transaction  originated, 
and  for  a  long  time  t>efore  and  after,  the 
price  of  the  stock  of  The  Bank  of  the  Val- 
ley, and  of  other  bank  stocks,  was  fluctuat- 
ing in  the  market;  that  the  stock  of  The 
Bank  of  the  Valley  had  been  in  1818  above 
par;  that  it  fell  in  1819 to  as  low  as  seventy 
dollars  the  share ;  that  it  had  risen  in  Feb- 
ruary 18^,  to  eighty  dollars  cash,  was  then 
on  the  rise,  and  rose  in  the  latter  part  of 
that  year  to  ninety-three  dollars ;  that  in 
February  1821,  the  bank  had  purchased  a 
house,  and  paid  for  it  in  stock  of  its  own, 
at  par;  that  the  bank  had  never,  before 
the  sale  of  the  100  shares  to  Stribling,  sold 
any  stock  to  any  other  person ;  and  held  at 
that  time  only  182  shares ;  that  in  February 
1821,  such  stock  might  have  been  sold  at 
par,    on    a    credit    of     eighteen     months, 

though  only  to  persons  who  wished  to 

33  Vaise  money  on  it  at  a  sacrifice,  and 
one  person  bought  ten  shares  of  stock 

in  December  1823  at  par,  on  a  credit  of  one, 
two  and  three  years,  and  immediately  sold 
it  for  sixty-seven  dollars  the  share,  in 
cash. 

3.  It  appeared,  that  it  was  a  rule  of  The 
Bank  of  the  Valley  not  to  discount  for  any 
one  person  more  than  5000  dollars,  and 
that,  in  practice,  the  bank  had  not  been  in 
the  habit  of  discounting  for  any  one  person 
more  than  3000  dollars. 

So  far,  the  evidence,  on  both  sides,  was 
precisely  the  same  which  was  offered  at  the 
former  trial;  and  the  difference  between 
the  case  as  made  out  in  evidence  when  it 
was  before  this  court  in  1827,  and  that  pre- 
sented by  the  evidence  at  the  last  trial,  con- 
sisted in — 

4.  The    testimony    of    Lewis    Hoff,*  the 

•The  cashier  was  not  a  stockholder;  and  the  bank 
liad  In  1888,  released  him  from  all  responsibility  to 
it  on  account  of  his  ag-ency  in  this  transaction. 
No  objection  was  made  to  his  competency.— Note 
in  Original  Edition. 


cashier  of  the  bank,  adduced  for  the  plain- 
tiffs': That  he  was  present  at  the  special 
meeting  of  the  board  of  directors  on  the 
13th  February  1821,  when  E.  Stribling's 
written  proposition  of  the  same  date  (given 
in  evidence  by  the  defendant)  was  laid 
before  the  board ;  that  that  proposition  was 
considered,  and  rejected;  that  the  board 
then  agreed,  that  it  would  sell  Stribling 
100  shares  of  their  stock  at  par,  on  a  credit 
of  eighteen  months,  to  be  secured  by  notes 
indorsed,  and  renewed  every  sixty  days, 
according  to  the  custom  of  the  bank ;  that 
after  the  board  had  agreed  to  this  sale,  one 
of  the  members  proposed,  that  the  board 
should  discount  a  note  for  5000  dollars  for 
Stribling,  to  be  renewed  from  time  to  time 
for  eighteen  months,  which  proposition 
was  rejected ;  that  the  same  member  then 
proposed,  and  earnestly  insisted,  that  a 
note  for  2500  dollars  should  be  discounted 
for  Stribling,  and  to  this  the  board  agreed; 
and  thereupon,  the  resolution  of  the  13th 
February  1821  (given  in  evidence  for  the 
plaintiffs)  was  entered  by  the  cashier 

34  '^on  the    minutes:  that   this   was  the 
only  entry  made  on  the  minutes  upon 

the  subject,  it  not  being  usual  to  make  any 
entry  of  propositions  rejected,  or  of  the 
rejection  of  them :  that  there  was  no  other 
communication  made  by  Stribling  to  the 
board,  but  his  written  proposition  of  the 
13th  February  above  mentioned,  and  no 
other  answer  given  thereto  by  the  board, 
but  the  resolution  entered  on  the  minutes; 
that  there  was  no  conversation  between 
the  members  of  the  board,  nor  any  remark 
made,  before,  at  the  time,  or  after,  that 
proposition  was  acted  on,  indicating  that 
the  loan  of  the  money  should  be  offered  to* 
Stribling  as  an  inducement  to  him  to  pur- 
chase the  stock,  or  should  depend  on  hi& 
agreeing  to  take  the  stock :  that,  on  the 
evening  of  the  same  day,  after  the  board 
had  adjourned,  Stribling  requested  the 
witness  to  give  him  a  memorandum  in 
writing  of  what  the  board  had  done,  that 
he  might  shew  it  to  his  indorsers,  and  have 
the  notes  prepared  for  discount,  and  there- 
upon the  witness  wrote  the  letter  to  Strib- 
ling which  had  been  given  in  evidence  for 
the  defendant ;  that  the  witness  wrote  that 
letter,  without  having  the  minutes  of  the 
board  before  him,  but  he  had  no  authority 
for  writing  it  but  the  resolution,  and  his 
general  authority  as  cashier;  that  as  cash- 
ier it  was  a  duty,  which  he  bad  habitually 
performed  for  years  without  objection  or 
complaint,  to  receive  the  propositions  of 
those  who  applied  to  the  bank  for  accom- 
modation, and  to  communicate  to  them  the 
answer  of  the  bank ;  that  he  made  no  ver- 
bal explanation  to  Stribling,  of  what  the 
board  had  done,  nor  did  Stribling  say  he 
had  received  any  information  thereof  from 
any  other  person,  nor  (so  far  as  the  wit- 
ness knew)  was  there  any  other  communi- 
cation made  to  Stribling  of  the  proceedings 
at  the  board,  but  that  contained  in  the 
witness's  letter  to  him ;  that  it  was  usual 
for  applicants  to  the  bank  for  discounts  or 
accommodation  to  get  some  friend  on  the 
board  of  directors  to  advocate  his  applica- 
tion,   and  to    attend  to    his    interest, 

35  and  the   director,  *who    proposed  the 
loans  of  money  to  Stribling,  was  hi  a 
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intimate  personal  friend :  that  no  other  act 
was  done  bj  the  board  besides  what  the 
witness  had  above  stated,  till  the  next  day, 
when  the  notes  were  presented  by  Stribling 
and  discounted :  that  the  100  shares  of  stock 
were  transferred  by  the  witness  to  Stribling* 
on  the  15th  February,  when  Stribling  de- 
clared that  U  was  not  his  purpose  to  sell  the 
stock,  but  to  keep  it  and  draw  the  divi- 
dends: that  the  subsequent  dividends  on 
the  stock,  as  long  as  Stribling  owned  it, 
were  three  per  cent,  half  yearly ;  and  he 
received  three  such  dividends. 

And  this  being  all  the  evidence  in  the 
cause,  touching  the  question  of  usury,  the 
court,  at  the  instance  of  the  defendant's 
counsel,  gave  the  following  charge  and 
instruction  to  the  jury :  That  if  the  jury 
should  find  from  the  evidence,  that  K. 
Stribling  wrote  and  sent  to  Magill,  then 
the  president  of  the  bank,  the  letter  of  the 
12th  February  1821,  and  on  the  13th,  sub- 
mitted to  the  board  of  directors  the  written 
proposition  of  that  date  signed  by  him, 
which  had  been  given  in  evidence  by  the 
defendant— that  the  board,  on  the  same 
day,  acted  on  that  proposition  in  the  man- 
ner stated  in  Hoff' s  testimony,  by  first 
rejecting  the  same,  then  rejecting  a  prop- 
osition made  by  one  of  the  board  to  dis- 
count a  note  for  5000  dollars  for  Stribling*s 
accommodation,  afterwards  agreeing  to 
discount  the  note  for  2500  dollars,  and 
finally  entering  on  their  journal,  as  their 
answer  to  Stribling's  proposition,  the  res- 
olution of  the  13th  February  which  had 
been  given  in  evidence  by  the  plaintiffs — 
that,  afterwards  on  the  same  day,  Hoff 
wrote  and  delivered  to  Stribling  the  letter 
signed  by  him,  and  given  in  evidence  by 
the  defendant,  Hoff  having  no  other  author- 
ity for  writing  that  letter  than  that  stated 
by  him  in  his  testimony — that  no  other 
proposition  was  made  by  Stribling  to  the 
bank  but  the  written  proposition  above 
mentioned,  and  no  other  answer  given 
thereto  but  that  contained  in  the  said  reso- 
lution of  the  board,  and  the  said  let- 
36  ter  of  *the  cashier— that  Stribling, 
on  the  14th  February,  accepted  the 
proposition  evidenced  by  the  resolution, 
the.  letter,  and  other  facts  in  evidence,  and 
consummated  the  contract  by  making  and 
procuring  to  be  made  and  indorsed  the  two 
notes  for  10,000  dollars  and  250a  dollars— 
that,  on  the  faith  and  in  pursuance  of  the 
contract,  those  notes  were  discounted  by  the 
bank,  and,  after  deducting  the  usual  dis- 
count, the  balance  was  paid  to  Stribling, 
by  transferring  to  him  100  shares  of  the 
bank  stock  at  the  price  of  10,000  dollars, 
and  the  residue  in  cash— that  at  the  time 
of  making  the  contract  and  of  transferring 
the  100  shares  of  stock,  the  same  was  worth 
at  a  fair  market  price  in  cash,  not  more  at 
the  utmost  than  ninety  dollars  per  share, 
and  that  this  was  known  to  the  directors 
of  the  bank  when  they  made  the  contract 
and  transferred  the  stock;  then,  the  con- 
tract, and  the  notes  so  discounted  in  pur- 
suance thereof,  were  usurious  and  void ;  and 
if  the  jury  should  find  from  the  evidence, 
that  the  facts  set  forth  in  the  foregoing 
hypothetical  case  were  proved,  there  was 
an  end  of  the  question,   and  they  must  find 


for   the  defendant.     To   which   opinion  of 
the  court  the  plaintiffs  excepted. 

II.  The  court  afterwards  added,  that  its 
foregoing  instruction  to  the  jury  had  been 
given  at  the  instance  of  the  defendant's 
counsel,  upon  a  hypothetical  case  stated  by 
them,  which  the  court  regarded  as  sub- 
stantially the  same  with  that  which  was 
before  the  court  of  appeals  on  the  former 
appeal  taken  in  the  cause;  the  law  of  which 
case  was  decided  by  the  court  of  appeals, 
and  furnished  the  rule  of  decision  for  the 
circuit  court  upon  the  case  as  stated.  Tet 
it  was  the  province  of  the  jury  to  ascer- 
tain from  the  evidence,  what  the  case  was. 
If  they  should  find  that  the  evidence  proved 
the  case  so  hypothetically  stated  by  the  de- 
fendant's counsel,  then  the  law  was  as  the 
court  had  stated  it,  and  as  it  had  been 
declared  to  be  by  the  court  of  appeals,  and 

the  jury  should  be  implicitly  governed 
37        by    it.     But  if    the  ^jury  should  find 

that  a  different  case  was  proved  bj 
the  evidence,  they  ought  to  find  a  verdict 
according  to  the  facts  proved,  and  the  law 
arising  on  those  facts.  And  then  the 
court,  on  the  motion  of  the  plaintiffs* 
counsel,  instructed  the  jury,  that  if  thej 
should  find,  that  the  sale  of  the  bank  stock 
and  the  loan  of  the  2500  dollars  were  sepa- 
rate transactions  and  not  dependant  one 
upon  the  other,  that  the  bank  was  not  in- 
duced by  the  sale  of  the  stock  to  Stribling^ 
to  lend  him  the  2500  dollars,  and  that  that 
sale  was  not  a  condition  of  the  loan,  then 
the  contract,  and  the  notes  discounted  in 
pursuance  thereof,  were  not  usurious  and 
void.  To  which  opinion  the  defendant  ex- 
cepted. 

III.  The  defendant's  counsel  then  moved 
the  court  to  instruct  the  jury,  that  upon  the 
evidence  in  the  cause  (as  stated  in  the 
first  bill  of  exceptions)  if  the  jury  believed 
it  to  be  true,  they  were  bound  t#  regard  the 
contract  between  the  bank  and  E.  Strib- 
ling, under  which  the  notes  of  February 
1821  were  discounted,  as  one  entire  contract 
for  the  loan  of  money  and  sale  of  stock,  and 
that  the  sale  of  stock  was  dependant  upon 
the  loan  of  money.  The  court  refused  to 
give^such  instruction,  because,  it  said,  tHat 
would  be  in  effect  a  decision  on  the  saffi- 
ciency  of  the  evidence,  and  on  the  weig^ht 
and  effect  of  the  circumstances  thereby 
proved;  but  it  instructed  the  jury,  that  if, 
in  their  opinion,  the  evidence  proved  the 
facts  supposed  in  the  hypothetical  state- 
ment contained  in  the  first  instruction,  then 
they  should  regard  the  loan  and  sale  of 
stock  as  dependant  and  connected,  and 
forming  one  entire  contract.  To  which 
opinion  the  plaintiffs  excepted. 

IV.  The  plaintiffs'  counsel  moved  the 
court  to  instruct  the  jury,  that  if  they 
should  find  that  the  transfer  of  the  stock 
was  a  real  sale,  and  not  a  device  to  cover 
an  usurious  loan  of  the  cash  value  thereof* 
then,  although  the  sale  was  inseparably 
connected  with  the  loan  of  the  2500  dollars. 

and  was  at  an  unreasonable  price, 
38        and    *^therefore    the  transaction    was 

usurious,  yet  these  facts  did  not 
support  either  of  the  defendant's  pleas: 
which  instruction  the  court  refused  to 
give,  and  the  plaintiffs  excepted. 
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V.  After  the  cashier  Hoff  had  g-iven  the 
testimony  stated  in  the  first  bill  of  excep- 
tions, the  plaintiffs'  counsel  put  the  follow- 
ing questions  to  him— -'*  Whether  the  sale  of 
stock  and  the  loan  of  money,  by  the  bank 
to  Stribling,  were  dependant  on  each  other, 
or  separate  and  distinct?  and  Whether  he, 
as  cashier  of  the  bank,  would  have  let 
Stribling-  have  the  money  although  he 
should  have  declined  to  take  the  stock,  or 
would  have  transferred  the  stock,  if  Strib- 
ling had  declined  to  take  the  money  which 
the  bank  agreed  to  lend  him?"  These 
questions  were  objected  to  by  the  defend- 
ant's counsel,  as  being  calculated  to  elicit, 
not  evidence  of  facts,  but  only  the  opinions 
of  the  witness;  and  the  court  sustained 
the  objection,  and  would  not  permit  the 
witness  to  answer  them.  The  plaintiffs' 
counsel  excepted. 

VI.  The  plaintiffs'  counsel  moved  for  an 
instruction  to  the  jury,  that  if  they  should 
find,  that  the  stock  sold  by  the  bank  to 
Stribling,  was,  under  all  the  circumstances, 
reasonably  worth  par  to  Stribling  and  to 
the  bank',  at  the  time  of  the  sale  thereof, 
then  the  transaction  was  not  usurious, 
notwithstanding  that  the  loan  of  2500  dol- 
lars might  have  been  dependant  on  the 
sale  of  the  stock.  And  the  court  gave  the 
instruction  with  this  modification,  that  in 
estimating  the  value  of  the  stock,  its  cash 
price  in  the  market  at  the  time  was  the 
rule  whereby  it  was  to  be  estimated.  To 
this  qualification  of  the  instruction  asked, 
the  plaintiffs  excepted. 

There  was  a  verdict  and  judgment  for 
the  defendant;  from  which  the  plaintiffs 
appealed  to  this  court. 

Stanard  and  Leigh,  for  the  appellants, 
contended,  1st,  That  the  charge  and 
39  instruction  of  the  circuit  court  to  *the 
jury,  stated  in  the  first  exception, 
were  erroneous.  They  referred  to  the  re- 
port of  the  case,  5  Rand.  132,  and  shewed 
that  this  court  had  then  decided,  that  in  the 
trial  of  questions  of  usury,  it  was  the  prov- 
ince of  the  court  to  determine,  upon  a  case 
found  or  stated,  or  upon  a  hypothetical  state 
of  facts  put  by  counsel  as  fairly  proved  by 
the  evidence,  whether  the  contract  in  ques- 
tion was  usurious  or  not;  and  that,  if  upon 
an  application  for  a  loan  of  money,  a  sale 
of  property  at  a  price  plainly  exceeding  its 
market  value,  should  be  connected  with  the 
loan,  the  loan  and  the  sale  made  dependant 
upon  each  other,  and  the  borrower's  pur- 
chase of  the  property  at  the  excessive  price 
made  the  condition  of  his  obtaining  the 
loan,  such  a  contract  would  be  usurious. 
The  court  decided  too,  that  the  case,  as  it 
was  then  presented,  was  such  a  case  of  a 
loan  of  money  and  sale  of  property  at  an 
excessive  price,  inseparably  connected  with 
and  dependant  upon  each  other.  But  in  so 
deciding  the  particular  case,  the  court  took 
it  up  as  it  was  propounded  to  the  circuit 
court  at  the  first  trial,  and  as  (of  course)  it 
was  then  presented  to  this  court;  which 
stated  the  letter  of  the  cashier  to  Stribling, 
supposed  to  be  written  under  the  instruc- 
tions of  the  directors,  as  the  true  and  the 
only  exponent  of  the  terms  and  intent  of 
the  contract,  and  of  the  nature  of  the  trans- 
action, on  the  part  of  the  bank ;  as  appeared 
by    the   state   of  the  case  made  by  Green, 


J.,  5  Rand.  156.  Accordingly,  Carr,  J., 
rested  his  judgment,  distinctly,  on  the 
strength  of  that  letter  alone ;  and  it  was 
obvious,  that  Cabell,  J.,  though  he  did  not 
say  so  in  express  terms,  founded  his  opin- 
ion also  upon  that  letter;  Id.  147,  192. 
Judge  Green  indeed  said,  that  "the  letter 
of  the  cashier,  and  the  order  of  the  direct- 
ors on  their  minutes,  stated  in  substance 
the  same  terms;  and  if  the  order  had  been 
delivered  to  Stribling,  instead  of  the  letter, 
as  the  answer  to  his  proposition,  he  must 
have  understood  it,  as  he  could  not  help 
understanding     the    letter,    that    he 

40  could  *not  have  the  loan  of  the  money 
unless  he  bought  the  stock. "     But  he 

was  the  only  judge  who  expressed  such  an 
opinion,  and,  adverting  to  the  then  state 
of  the  case,  the  opinion,  in  this  particular, 
was  extrajudicial. 

This  letter  of  the  cashier,  they  said,  must 
now  be  thrown  out  of  the  case,  and  the 
terms  and  intent  of  the  contract  on  the  part 
of  the  bank,  must  be  ascertained  by  the 
proceedings  of  the  directors,  and  the  reso- 
lution entered  on  their  minutes  as  their 
answer  to  Stribling 's  proposition,  which 
the  cashier  was  instructed  to  carry  into 
execution.  For  it  was  now  proved  by  the 
cashier,  that  he  had  no  authority  for  his 
letter  to  Stribling,  but  the  resolution  of 
the  board,  and  his  general  authority  as 
cashier.  His  general  official  authority  was 
only  an  authority  to  execute  the  particular 
resolution,  not  to  alter  its  terms,  or  even 
to  expound  its  meaning:  the  bank  was 
bound,  by  its  own  acts  and  its  own  words 
only,  not  by  any  hasty,  loose,  mistaken 
interpretation  put  on  them  by  its  officer. 
Yet  the  circuit  court,  in  its  charge  to  the 
jury  at  the  last  trial,  assumed  that  this 
letter  of  the  cashier  was  an  essential  ingre- 
dient of  the  case,  and  so  put  it  to  the  jury ; 
for,  after  referring  to  the  written  proposi- 
tion of  Stribling,  the  resolution  of  the  di- 
rectors entered  on  their  journal,  and  the 
cashier's  letter,  the  charge,  in  effect,  in- 
structed the  jury,  that  the  answer  of  the 
bank  to  Stribling's  proposition,  was  to  be 
collected  from  the  resolution  and  from  the 
cashier's  letter;  that  the  intent  and  terms 
of  the  contract  were  to  be  ascertained  from 
the  resolution,  the  letter,  and  the  other  facts 
in  evidence.  It  would  be  found  too,  upon 
examination,  that  the  charge  assumed  all 
the  inferences  of  fact,  which  could  be  de- 
duced from  this  as  well  as  the  other  docu- 
ment. Now,  if  the  letter  was  not  author* 
ized  by  the  resolution,  if  it  was  not  a  just 
exposition  of  the  act  and  language  of  the 
board,  it  ought  to  have  been  wholly  dis- 
carded from  the  consideration  of  the  jury ; 
and  to  state  it  to  them,  as  any  part  of 
the  evidence  from    which    they   were 

41  *to  ascertain    the   contract,    and    the 
intent  and  meaning  of    the    bank    in 

the  transaction,  was  a  fatal  error  in  this 
charge  of  the  court,  for  which  alone  the 
judgment  ought  to  be  reversed. 

And,  they  said,  the  cashier's  letter  (tak- 
ing its  meaning  as  it  had  been  expounded) 
was  not  authorized  by  the  resolution  of 
the  board,  and  expressed  a  wholly  different 
meaning.  The  resolution,  after  reciting 
that  Stribling  had  agreed  to  purchase  100 
shares   of   stock  for   10,000  dollars,  simply 
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declared,  that  the  bank  would  receive  the 
note  of  Stribling  and  others  for  the  money, 
to  be  renewed  every  sixty  days  for  eighteen 
months — also,  that  Stribling  should  have  a 
loan  of  2500  dollars,  for  the  same  time,  on 
the  same  terms.  The  cashier's  letter 
stated,  that  he  was  instructed  by  the  board 
to  inform  Stribling,  that  they  would  dis- 
count two  notes  for  him,  one  for  10,000  and 
the  other  for  2500  dollars,  on  accommoda- 
tion for  eighteen  months,  provided  he 
would  give  notes  in  which  certain  persons 
should  join  as  makers,  and  provided  (as 
this  court  had  expounded  the  letter)  Strib- 
ling would  receive  in  payment  100  shares  of 
stock  at  10,000  dollars,  and  the  balance  in 
money.  The  letter  made  the  purchase  of 
the  stock  at  par  a  condition  precedent  to  the 
loan  of  the  2500  dollars.  The  resolution  of 
the  board  contained  no  words  of  condition 
whatsoever:  it  agreed  to  make  the  sale  of 
the  stock,  and  to  make  the  loan  of  the 
money ;  but  it  did  not  stipulate  that  Strib- 
ling should  accept  both  or  neither;  nor 
was  the  sale  any  otherwise  connected  with 
the  loan,  than  that  the  agreement  to  sell 
the  stock,  and  the  agreement  to  lend  the 
money,  were  made  at  the  same  time.  If  the 
cashier,  instead  of  writing  his  letter  to 
Stribling,  as  he  did  without  looking  at  the 
resolution  of  the  board,  had  given  him  a 
copy  of  the  resolution  itself,  he  might 
have  accepted  the  loan,  and  declined  the 
purchase  of   the   stock.     Or,  supposing  the 

terms  of  the  resolution  ambiguous  in 
42        that  respect,  he  or  the  cashier  *might 

have  referred  to  the  board  for  an  ex- 
planation of  its  meaning.  To  say  the 
worst  of  the  resolution,  it  was  ambiguous 
as  to  the  connection  between  the  sale  and 
the  loan,  and  the  dependency  of  the  one 
upon  the  other.  It  would  have  been  the 
height  of  injustice  to  allow  Stribling,  with- 
out seeking  any  explanation,  to  accept  the 
offer  of  the  bank  according  to  his  own 
interpretation  of  its  meaning,  and  such  an 
interpretation  as  would  make  the  contract 
usurious  on  the  part  of  the  bank,  and  thus, 
while  he  took  the  full  benefit  of  it,  exempt 
himself  from  the  duty  of  performing  it  on 
his  part.  And,  they  insisted,  it  was  not 
right,  that  the  court  should  put  upon  this 
resolution  the  very  harshest  construction  it 
would  bear,  and  thereby  subject  the  bank 
to  the  penalties  of  usury,  which,  question- 
less, the  directors  had  no  motive  and  no  de- 
sign to  commit. 

Taking  up  the  case  upon  the  resolution 
of  the  board,  as  the  answer  of  the  bank  to 
Stribling's  proposition,  and  the  circum- 
stances of  the  transaction — they  remarked, 
that  the  charter  of  the  bank  authorized 
it  to  purchase  its  own  stock,  provided  the 
shares  it  should  purchase,  should  be  sold 
out  at  par,  or  above  it,  whenever  opportu- 
nity should  offer  to  do  so  with  convenience; 
2  Rev.  Code,  ch.  201,  {  10,  art.  10,  pp.  100, 
101.  Stribling,  knowing  that  it  was  the 
duty  of  the  bank  to  sell  the  stock  it  had 
acquired,  when  convenient  opportunity  oc- 
curred, and  that  it  could  not  sell  below  par, 
proposed  to  purchase  100  shares  at  par, 
**upon  the  faith  of  the  expectation,  that,  if 
acceded  to,  the  bank  would  discount  for 
him  8000  dollars  upon  a  pledge  of  the  stock, 
and  2000  dollars  more,  if  he  should  require  it, 


upon  personal  security;  stating,  that  his 
purpose  was  to  raise  money  to  anticipate 
the  collection  of  debts  due  to  him;  but 
not  stating,  certainly  not  stating  distinctly, 
and  (as  his  subsequent  conduct  proved)  not 
meaning,  that  he  would  not  make  the  pur- 
chase of  the  stock,  unless  he  could  procure 
the  loan    of  10,000  dollars.     Here  was 

43  the  opportunity  *offered  to  the  bank  to 
sell  the  stock  it  held  at  par,    which  it 

was  the  official  duty  of  the  board  to  em- 
brace; and  the  board  rejecting  all  the  other 
terms  proposed  by  Stribling,  agreed  to 
sell  him  the  100  shares  of  stock  for  10,000 
dollars,  he  securing  the  payment  by  a  note 
with  sureties,  to  be  renewed  every  sixty 
days  for  eighteen  months.  Had  the  trans- 
action stopped  there,  though  the  board  was 
informed  that  Stribling's  object  was  to 
raise  money,  there  would  have  been  noth- 
ing usurious  in  the  sale  of  the  stock  at 
par,  when  its  market  value  was  twenty 
per  cent,  below  par;  Selby  v.  Morgan,  3 
Leigh  557.  But  after  the  board  had  agreed 
to  sell  Stribling  the  stock,  and  refused  to 
lend  him  8000  dollars  on  a  pledge  of  it, 
which  was  the  accommodation  he  mainly 
desired,  a  member  of  the  board,  his  personal 
friend,  proposed  that  a  loan  of  5000  dollars 
should  be  made  to  him,  which  was  also  re- 
jected ;  and  then,  the  same  member  impor- 
tuned the  board  to  lend  him  2500  dollars 
upon  undoubted  personal  security ;  and  this 
was  agreed  to.  Such  being  the  history  of 
the  transaction,  the  design  could  not  be 
fairly  imputed  to  the  bank,  of  offering  the 
loan  for  the  purpose  of  effecting  a  sale  of 
its  stock, — of  holding  out  an  inducement  to 
Stribling  to  purchase  the  stock  at  par,  by 
offering  him  a  loan  so  far  short  of  the 
accommodation  he  wanted, — unless  some 
reason  could  be  shewn  for  believing,  1.  that 
the  board  would  not  have  lent  him  the 
2500  dollars  on  undoubted  personal  security, 
independently  of  his  purchase  of  the  stock  ^ 
and  2.  that  the  board  thought,  or  sus- 
pected, that  its  agreement  to  sell  the  stock 
would  not  be  accepted,  without  being  ac- 
companied with  a  loan  to  such  an  amount. 
Now,  no  reason  appeared  in  the  evidence, 
and  none  had  been  suggested,  which  should 
have  induced  the  board  to  refuse  a  simple 
accommodation  vrf  2500  dollars  to  Stribling 
upon  undoubted  security;  and  nothing  oc- 
curred which  could  have  led  the  board  to- 
suspect,    that  the  loan   of  so  small  a 

44  sum,  compared  with  *the  accommoda- 
tion asked,  would  induce  him  to  make 

the  purchase  of  the  stock,  which  otherwise 
he  would  have  declined.  And  if  it  had  been 
the  intention  of  the  board  to  connect  the 
sale  of  the  stock  with  the  loan  of  the 
money,  and  to  make  the  one  dependant  on 
the  other,  there  was  no  reason  why  such  an 
intent  should  not  have  been  distinctly  ex- 
pressed in  the  resolution,  unless  it  could  t>e 
thought,  that  the  directors  were  aware  such 
a  contract  would  be  usurious,  and  intended 
not  only  to  practice  the  extortion,  but  to 
devise  a  mode  of  concealing  it;  which  it 
was  impossible  to  believe,  or  even  suspect. 
True,  a  violation  of  the  statute  against 
usury  might  be  committed  without  intend- 
ing it,  through  ignorance  or  mistake  of  the 
law ;  but  a  device  to  cover  usury,  such  a» 
was   here  imputed  to   the  bank,   could   not- 
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possibly  be  framed  without  wilful  intention 
and  conscious  guilt.  Upon  the  whole,  they 
concluded,  that  as  the  resolution  of  the 
board  did  not  connect  the  loan  of  money 
with  the  sale  of  the  stock,  or  make  the  ac- 
ceptance of  the  latter  the  condition  of  the 
former,  so  neither  did  the  history  of  the 
transaction  evince  any  such  connexion, 
any  such  dependency  of  the  one  upon  the 
other,  but,  on  the  contrary,  all  the  circum- 
stances led  to  the  belief,  that  the  loan  and 
the  sale  were  wholly  independent  of  each 
other;  that  the  sale  was  intended  if  the  loan 
should  be  declined,  and  the  loan  intended 
if  the  sale  should  be  declined;  that  it 
was  left  to  Stribling  to  take  both,  or  either, 
or  neither,  at  his  option.  If  this  were  so, 
there  could  be  no  pretence  of  usury  in  the 
case ;  and  but  for  the  letter  of  the  cashier, 
which  stated  a  diiierent  agreement  of  the 
board  from  that  which  its  resolution  im- 
ported, and  which  its  whole  proceedings 
authorized  the  court  to  infer,  no  doubt  could 
have  arisen  on  the  subject. 

2ndly,  If  they  had  succeeded  in  shewing, 
that  the  cashier's  letter  to  Stribling  was 
not  authorized  by  the  resolution  of  the  di- 
rectors, and  in  fact,  however  uninten- 
45  tionally,  ^misrepresented  its  purpose, 
the  case  ought  to  have  been  put 
to  the  jury  upon  8tribling*s  proposition, 
the  resolution,  and  the  parol  evidence  of  the 
proceedings  of  the  board;  discarding  the 
cashier's  letter  from  consideration.  And 
then,  the  instruction  given  to  the  jury,  at 
the  defendant's  instance,  stated  in  the  third 
exception  was  plainly  erroneous.  For  that 
instruction  was,  that  if,  in  the  opinion  of 
the  jury,  the  evidence  detailed  in  the  first 
bill  of  exceptions,  proved  the  hypothetical 
statement  therein  contained,  then  the  jury 
should  regard  the  loan  and  the  sale  of  stock 
as  connected  and  dependant,  and  forming 
one  entire  contract.  But  of  this  evidence, 
the  unauthorized  letter  of  the  cashier  was 
a  part,  and  (if  proper  to  be  considered)  a 
most  material  part.  Besides,  supposing 
the  hypothetical  state  of  facts  properly 
formed  in  all  respects,  yet  the  inseparable 
connexion  of  the  sale  and  the  loan,  and 
the  dependency  of  the  one  upon  the  other, 
was  only  an  inference  of  fact  from  the  facts 
stated ;  and  it  was  error  to  instruct  the  jury, 
that  such  was  the  proper  inference  of  fact. 

So,  3rdly,  if  the  terms  of  the  contract, 
and  the  nature  and  intent  of  the  transaction 
on  the  part  of  the  bank,  ought  to  have  been 
collected  from  Stribling's  proposition,  and 
the  resolution  of  the  board  in  answer 
thereto,  uninfluenced  by  the  mistaken  ac- 
count of  its  import  contained  in  the  cash- 
ier's letter,  the  court  erred  in  refusing  to 
give  the  instruction  asked  by  the  plaintiffs, 
stated  in  the  fourth  exception.  The  defend- 
ant had  withdrawn  his  plea  of  nil  debet, 
and  rested  his  defence  on  the  special  pleas 
of  usury;  to  maintain  which  on  his  part,  it 
was  not  enough  to  prove  usury,  generally ; 
it  was  necessary  to  prove  the  usury  alleged 
in  manner  and  form  as  it  was  pleaded.  It 
was  quite  clear,  that  the  special  pleas  were 
framed  upon  the  cashier's  letter,  as  the  only 
exponent  of  the  contract  on  the  part  of  the 
bank ;  and  discarding  that  letter  from  the 
case,  and  supposing  that  the  transfer  of 
stock   was    a    real    sale  and  not  a  device 
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*to  cover  a  usurious   loan  of  the  cash 

value  thereof,  it  was  impossible  to 
point  out  any  proof  of  the  usury  alleged,  in 
manner  and  form  as  it  was  pleaded. 

4thly,  The  fifth  exception  was  taken 
upon  the  supposition,  that  the  letter  of  the 
cashier  to  Stribling  was  to  be  regarded  (as 
the  court  considered  and  instructed  the 
jury  to  consider  it)  as  part  of  the  evidence 
from  which  the  contract  on  the  part  of  the 
bank  was  to  be  ascertained.  Now,  if  it 
could  properly  be  so  regarded,  it  was  be- 
cause it  shewed  the  construction  which  the 
cashier  put  upon  the  proceedings  and  reso- 
lution of  the  board;  a  construction,  which 
surely  was  not  a  matter  of  fact,  but  only 
the  opinion  of  that  officer.  If  that  opinion,, 
hastily  and  loosely  expressed  in  the  letter, 
was  proper  evidence  for  the  jury,  why 
was  the  real  opinion  of  the  officer,  at  the 
time  of  the  transaction,  as  to  the  meaning 
of  the  board,  declared  upon  his  oath,  in- 
competent evidence?  and  why  should  the 
bank  be  precluded  from  proving,  by  the 
cashier's  solemn  testimony,  that  his  letter 
did  not  accurately  express  his  sense  of  the 
meaning  of  the  board?  or  that  the  sense 
in  which  the  letter  had  been  understood  by 
others,  was  not  the  meaning  of  the  author? 
for  such  purposes,  the  inquiries  which  the 
court  suppressed,  were  proper,  and  if  proper 
for  any  purpose  whatever,  the  court  erred 
in  suppressing  them. 

Lastly,  as  to  the  point  stated  in  the  sixth 
exception.  Here  was  a  small  parcel  (only 
182  shares)  which  the  bank  held  of  its  stock, 
and  which,  the  circumstances  shewed,  the 
bank  had  not  acquired  for  purposes  of  spec- 
ulation. The  directors  were  bound  to  sell 
this  stock,  as  soon  as  they  conveniently 
could,  but  were  prohibited  from  selling  it 
under  par.  Stribling's  proposition  offered 
them  the  opportunity  of  selling  100  shares 
of  it  at  par ;  and  they  embraced  that  opportu- 
nity, apparently  because  they  thought  their 
duty  required    them  to  do   so,    not  because 

the  interest  of  the  bank  would  be 
47        *promoted    by    the    sale.     The    stock 

was  rising  in  the  market,  at  the  time. 
It  was  yielding  three  per  cent,  half  yearly 
dividends,  equal  to  the  legal  interest  on 
its  par  value.  If  the  bank  retained  the 
stock,  it  would  take  the  chance  of  any  rise 
in  the  market,  and  draw  a  profit  mean- 
time, equal  to  legal  interest  on  the  par 
value.  If  Stribling,  after  purchasing  the 
stock,  should  keep  it,  he  would  get  the  same 
benefit;  nor  was  there  any  probability  of 
his  sustaining  a  loss,  unless  he  should  make 
immediate  sale  of  it  for  cash.  The  direct- 
ors were  informed,  that  Stribling  wished 
to  raise  money  on  the  stock ;  but  they  had 
no  reason  to  believe,  or  to  suspect,  that  he 
meant  to  effect  that  object  by  a  sale  of  the 
stock ;  and,  in  point  of  fact,  he  did  not  in- 
tend, and  he  did  not  make,  such  sale.  In 
this  view,  the  case  is  exactly  like  that  of 
Selby  V.  Morgan,  3  Leigh  557.  This  stock, 
then,  might  very  fairly  have  been  consid- 
ered as  reasonably  worth  its  par  value  to 
the  bank  and  to  Stribling;  worth  par,  in 
the  estimation  of  both.  And,  in  that 
case,  the  circuit  court  instructed  the  jury, 
there  would  be  no  usury  in  the  transaction ; 
but  it  destroyed  the  effect  of  the  instruc- 
tion, by  adding,   that  the  only   mesaure  of 
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what  the  stock  was  reasonably  worth  to  the 
parties,  was  its  then  cash  price  in  the 
market.  By  this  qualification,  the  court 
discarded  every  consideration,  which  could 
and  might  naturally  have  induced  the  par- 
ties to  put  a  higher  value  on  the  stock  than 
its  then  market  price.  The  market  price 
at  the  time  might  have  been  the  proper 
measure  of  the  value  of  the  stock  to  the 
parties,  or  in  their  estimation,  if  Striblincr 
had  intended,  and  the  directors  had  known 
he  intended,  to  make  sale  of  it,  immediately 
or  promptly;  but  otherwise,  not. 

Further,  they  said,  it  would  be  found, 
that  in  all  the  cases,  in  which,  upon  a  treaty 
for  a  loan,  a  sale  of  goods  on  credit  at  an 
exorbitant  price,  or  a  sale  of  goods  at  an 
exorbitant  price  coupled  with  a  loan 
48  of  money,  had  *been  held  usurious, 
there  was  an  intention  in  the  pur- 
chaser or  borrower,  known  to  the  other 
party,  to  sell  the  goods,  immediately,  to 
raise  cash.  Nor  was  there  a  single  instance, 
in  which  a  sale  of  goods  had  been  con- 
demned as  usurious,  where  it  appeared,  that 
the  purchaser  intended  to  keep  them,  and 
thereby  to  take  the  chance  of  a  rise  in  the 
market  that  might  fully  or  more  than  reim- 
burse the  price  he  gave  for  them,  and  the 
vendor  was  wholly  ignorant  of  any  design 
to  sell  them  immediately  for  cash.  If  this 
transaction  should  be  held  usurious,  it 
would  form  an  entirely  new  precedent. 

Johnson,  for  the  appellee,  premised,  that 
no  point  which  had  been  decided  by  this 
court  on  the  former  appeal,  could  now  be 
drawn  in  question;  and  that  if  the  hypo- 
thetical case  stated  in  the  first  bill  of  ex- 
ceptions, had  been  found  in  a  special 
verdict,  and  the  court  upon  such  a  verdict 
would  have  given  judgment  for  the  defend- 
ant, it  would,  upon  the  principles  it  had 
already  settled  in  the  cause,  approve  the 
instruction  stated  in  the  first  exception. 

And  then  he  maintained,  that  there  was 
no  substantia]  difference  between  that  hy- 
pothetical case,  and  the  state  of  the  case 
presented  to  the  court  on  the  first  appeal. 
The  difference  supposed  to  exist,  consisted 
entirely  in  the  parol  evidence  of  Hofif,  the 
cashier;  upon  the  strength  of  which  evi- 
dence it  was  now  argued,  that  the  cashier's 
letter  to  Stribling  ought  to  be  discarded 
from  consideration,  and  the  terms  and  intent 
of  the  contract  on  the  part  of  the  bank,  as- 
certained from  the  resolution  of  the  board 
of  directors  and  the  cashier's  testimony  as 
to  the  proceedings  of  the  board  on  Strib- 
ling's  proposition.  This  argument  sup- 
posed, in  eflFect,  that  the  cashier's  letter  to 
Stribling  was  not  competent  evidence,  yet 
it  was  read  at  the  trial  without  objection ; 
nor  was  any  application  made  to  the  court  to 
instruct  the  jury  to  disregard  it,  even 
49  after  the  cashier's  testimony  *had 
been  heard,  which  (as  it  was  now 
contended)  shewed  that  the  letter  had  been 
written  without  authority,  and  misrepre- 
sented the  resolution  and  proceedings  of 
the  board.  The  letter  must,  at  any  rate, 
be  taken  as  a  part  of  the  case,  whatever 
might  be  its  effect,  considered  in  connexion 
with  the  other  evidence.  It  was  certainly 
part  of  the  res  gesta.  It  was  written  by  the 
cashier  to  Stribling  as  the  answer  of  the 
board  to  his  proposition,  and  it  was  the  only 


communication  made  from  the  board  to 
Stribling :  neither  the  resolution,  nor  any 
thing  which  transpired  at  the  board  during- 
its  proceedings  on  his  proposition,  was  com- 
municated to  him.  The  inquiry  was,  what 
was  the  agreement  between  the  parties? 
what  were  the  modified  terms  of  contract 
proposed  by  the  board  to  which  Stribling 
assented,  in  lieu  of  the  contract  propoi>ed 
by  him?  The  agreement  consisted  in  Strib- 
ling's  assent  to  those  terms.  Here,  then, 
was  a  document  handed  to  Stribling  by  the 
official  agent  of  the  bank,  stating  the  terms 
of  contract  on  which  it  was  willing  to 
agree ;  and  Stribling  agreed  to  those  terms. 
That  document,  therefore,  must  be  taken  as 
evidence  of  the  agreement;  it  was,  on 
Stribling's  part,  the  only  evidence  of  the 
agreement.  Even  supposing  the  import  of 
the  letter  different  from  that  of  the  resolu- 
tion, still  the  resolution  could  not  be  re- 
ferred to,  in  order  to  shew  a  different 
agreement  intended  from  that  which  was  in 
fact  made,  since  the  resolution  was  never 
communicated  to  him ;  much  less  could  the 
private  proceedings  and  consultations  of 
the  board,  not  entered  on  their  journal,  not 
made  known  to  him,  nor  ever  intended  to 
be  made  known,  in  any  way  affect  him. 
They  certainly  did  not,  and  could  not,  enter 
into  his  consideration  in  making  the  agree- 
ment. In  truth,  therefore,  instead  of  the 
cashier's  letter  being  thrown  out  of  the 
case,  it  would  be  more  reasonable  to  discard 
from  the  consideration  of  it,  the  parol  evi- 
dence of  that  officer. 
50  *He     argued,      that     whether    the 

cashier's  letter  pursued  the  resolution 
of  the  board  or  not,  the  bank  must  abide 
by  the  letter.  In  Mr.  Hoff'sown  langnage, 
''as  cashier  it  was  a  duty,  which  he  had 
habitually  performed  for  years  without  ob- 
jection or  complaint,  to  receive  the  propo- 
sitions of  those  who  applied  to  the  bank  for 
accommodation,  and  to  communicate  to 
them  the  answer  of  the  bank."  He  was, 
then,  the  official  agent  of  the  bank  to  com- 
municate its  answer  to  Stribling;  he  had 
always  acted,  and  been  recognized,  as  its 
agent  for  such  purposes.  The  bank  could 
not  renounce  the  answer,  which  its  own 
agent  (to  whom  alone  it  confided  the  duty 
of  giving  the  answer)  had  given  to  Strib- 
ling's proposition,  under  the  pretence  that 
the  agent  misunderstood,  or  through  haste 
or  carelessness  misrepresented,  the  meaning 
and  purpose  of  the  board. 

But  he  maintained,  further,  that  the 
cashier.'s  letter  to  Stribling  was  authorized 
by  the  resolution  of  the  board,  and  was  a 
fair  exposition  of  its  meaning  and  purpose. 
Both  the  letter  and  the  resolution  were  pre- 
sented as  part  of  the  case,  when  it  was 
formerly  before  this  court :  and  judge  Green 
held,  distinctly,  that  **the  letter  of  the 
cashier,  and  the  order  of  the  directors  on 
their  minutes,  stated,  in  substance*  the 
same  terms;"  that  the  resolution  of  the 
board  ''considered  as  an  answer  to  Strib- 
ling's proposition  could  not  bear  any  other 
constructiou,"  than  that  which  the  cash- 
ier's letter  put  upon  it;  5 Rand.  163,  4.  The 
other  two  judges  did  not  affirm  the  same 
opinion  on  the  point;  but  they  nowise  dis- 
affirmed it.  The  appellants'  counsel  thought 
judge  Green's  opinion,   in  this  respect,  ex- 
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trajudicial.  He  denied  that  it  was  so :  but 
suppose  it  was,  he  said,  the  judge's  reason- 
ing was  not  the  less  to  be  respected  on  that 
account ;  and  it  would  be  found  irresistible. 
In  ascertaining-  the  import  of  the  resolution, 
it  must  be  considered  as  an  answer  to  Strib- 
ling*s  proposition.  The  gist  of  that  propo- 
sition   was,      that     Stribling    would 

51  purchase   MOO  shares  of  stock  at  par, 
on    a   credit  of  eighteen  months  (the 

market  value  of  the  stock,  at  the  time,  be- 
ing at  least  twenty  per  cent,  below  par,  and 
this  known  to  both  parties),  *^upon  the 
faith  of  the  expectation**  that  the  bank 
would  lend  him,  for  the  same  term,  8000 
dollars  on  a  pledge  of  the  stock,  and  2000 
more  on  approved  personal  security:  he 
then  proposed  the  form  into  which  the  con- 
tract should  be  put,  and  the  time  and  man- 
ner in  which  the  discounts  should  be  paid : 
concluding  with  a  plain  declaration,  that 
his  purpose  was  to  raise  the  money  for  his 
present  exigencies.  The  bank,  thereupon, 
did  agree  to  sell  the  stock  at  the  exorbitant 
price :  it  did  not  agree  to  lend  him  the  whole 
amount  he  wanted  to  borrow,  but  it  agreed 
to  lend  him  a  part  of  it:  and  it  agreed  to 
allow  him  a  credit  of  eighteen  months, 
both  for  the  price  of  the  stock  and  the 
money  lent;  departing  from  its  charter  in 
allowing  so  long  a  credit,  for  no  other  con- 
ceivable purpose  but  to  effect  such  an  ad- 
vantageous sale  of  its  stock  on  hand.  The 
only  other  variance  between  Stribling's 
proposition  and  the  terms  indicated  by  the 
resolution  of  the  board,  respected  the  form 
to  be  given  to  the  contract  and  the  security, 
and  the  payment  of  discounts;  a  variance 
wholly  immaterial  to  the  present  question. 
If  the  bank  had  simply  assented  to  Strib- 
ling's proposition,  and  agreed  to  sell  him 
the  stock  and  lend  him  the  whole  sum  he 
wanted,  it  could  not  have  been  denied,  that 
the  sale  and  the  loan  would  have  been  one 
entire  contract,  inseparably  connected,  and 
the  one  dependant  on  the  other:  and  the 
whole  question  was,  whether  the  bank 
agreeing  to  the  sale  of  the  stock  at  the  ex- 
orbitant price,  but  agreeing  to  lend  him 
only  a  part  of  the  money  he  wanted,  this 
circumstance  dissolved  the  connexion  be- 
tween the  sale  and  the  loan,  severed  them 
into  two  distinct  contracts,  and  made  the 
loan  independent  on  the  sale?  whether,  if 
the  resolution  had  been  shewn  to  Stribling, 
as  the  answer  of  the  bank  to  his  prop- 

52  osition,  *he  could  have  fairly  under- 
stood from  it,  that  he  could  have  the 

loan  of  the  money  without  buying  the  stock? 
If  not,  the  cashier's  letter  followed  and  ex- 
pressed the  substantial  meaning  and  pur- 
pose of  the  resolution.  And  then,  he  said, 
the  former  judgment  of  the  court  on  the 
question  of  usury,  was  conclusive  of  the 
point,  and  of  the  cause. 

The  argument  of  the  appellants'  counsel, 
upon  the  points  stated  in  the  third  and 
fourth  exceptions,  rested  op  their  funda- 
mental proposition,  that  Stribling's  letter 
was  not  authorized  by  the  resolution  of  the 
directors,  misrepresented  its  meaning  and 
purpose,  and  ought  therefore  to  be  discarded 
from  the  consideration  of  the  case.  Having 
shewn  that  that  ground  was  untenable,  he 
had  nothing  further  to  say  on  these  points. 

Then,  as  to  the  questions  put  to  Mr.  Hoff, 


which  the  court  would  not  permit  him  to 
answer,— he  said,  it  was  quite  clear,  that 
those  questions  were  only  intended  to  draw 
out  the  opinion  of  the  witness  on  the  very 
points  of  the  controversy.  He  had  given 
the  answer  of  the  board  of  Stribling's  prop- 
osition, which  he  alone  was  intrusted  and 
authorized  to  give,  in  a  letter  written  to 
Stribling  at  the  time;  a  letter  not  purport- 
ing to  state  any  opinion  of  the  intent  and 
meaning  of  the  board,  but  the  fact  that  he 
was  instructed  to  give  that  answer.  He 
made  no  explanation.  Stribling  entered 
into  the  agreement,  upon  the  strength  of 
that  letter.  He  surely  did  not,  and  could 
not,  in  concluding  the  agreement,  have  ref- 
erence to  any  secret  understanding  in  the 
cashier's  mind  as  to  the  intention  and  pur- 
pose of  the  board,  or  to  any  unexplained 
meaning  of  the  writer  of  the  letter,  differ- 
ent from  that  which  the  letter  itself  clearly 
imported.  That  letter  was  documentary 
evidence  of  the  agreement:  taken  in  con- 
nexion with  Stribling's  written  proposition 
to  the  bank,  it  was  the  agreement  of  the 
parties.     The  cashier  was  asked,  **  whether 

the  sale  of  the  stock  and  the  loan  of  the 
53        money,  were  dependent  *on  each  other, 

or  separate  and  distinct?-'  A  ques- 
tion, which  (in  the  opinion  of  this  court, 
expressed  on  the  former  appeal)  was  cer- 
tainly a  question  of  law.  Then  he  was 
asked,  what  he  would  have  done,  if  Strib- 
ling had  declined  to  take  the  stock,  and  yet 
accepted  the  loan,  or  vice  versa?  And  this 
question  he  was  called  to  answer,  many 
years  after  the  transaction,  in  the  expecta- 
tion that  in  that  answer  he  would  contradict 
the  plain  import  of  his  letter  written  at  the 
time,  which  letter  was  the  written  evidence 
of  the  agreement  between  the  parties.  It 
was  perfectly  obvious,  that  he  could  not  say 
what,  under  such  circumstances,  he  would 
have  done  at  the  time  of  the  transaction, 
except  from  the  opinion  he  entertained  at 
the  time  of  his  examination,  as  to  what  he 
ought  to  have  done.  And  this  again  brought 
the  examination  to  an  inquiry  into  the  wit- 
ness's opinion  on  a  question  of  law.  His 
opinions  were  wholly  irrelevant  to  the 
questions  of  fact  in  issue,  and  could  have 
had  no  other  eflFect  than  to  confound  or  mis- 
lead the  jury.  The  evidence  was,  therefore, 
properly  suppressed. 

Lastly,  he  said  it  was  impossible  to  sus- 
tain the  appellants'  objection  upon  the  point 
stated  in  the  last  exception,  without  bring- 
ing again  into  question  the  very  principle 
of  the  decision  of  this  court  on  the  former 
appeal;  namely,  that  considering  the  loan 
of  the  money,  and  the  sale  of  the  stock  at 
par,  when  its  market  value  was  far  below 
par,  as  inseparably  connected  in  one  entire 
contract,  and  dependant  on  each  other,  the 
contract  was  usurious  in  point  of  law, 
whether  the  bank  intended  a  violation  of 
the  statute  or  not.  The  direction  which  the 
circuit  court  gave  to  the  jury,  to  estimate 
the  value  of  the  stock  to  the  parties,  by  its 
market  value,  was  founded  on  the  authority 
of  this  court,  which  could  not  be  questioned 
now  in  the  same  case.  This  was  enough. 
But  he  differed  from  the  appellants'  coun- 
sel, with  respect  to  the  principle,  upon 
which  a  sale  of  goods  at  an  exorbitant  price 
coupled     with    a     loan    of    money,      had 
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*been  held    usurious.     He  understood 

that  principle  to  be  simply  this, — that, 
in  such  a  transaction,  the  vendor  and  lender 
exacted,  in  the  excessive  price  of  the  goods 
above  the  market  value,  a  premium  for  the 
loan  exceeding  the  legal  rate  of  interest. 
If  the  price  of  the  goods  was  proved  to  be 
exorbitant,  the  fact  of  the  usurious  premium 
for  the  loan  being  exacted,  was  established ; 
nor  could  it  make  any  difference,  whether 
or  no  the  borrower  and  purchaser  intended 
to  make  a  sale  of  the  goods  immediately  or 
at  all. 

BROCKENBROUGH,  J.  It  seems  to  me 
that  the  first  and  principal  instruction  given 
to  the  jury  by  the  circuit  court  of  Orange, 
on  the  last  trial  of  this  cause,  is  not  to  be 
justified  by  the  opinion  of  this  court  for- 
merly rendered. 

The  instruction  which  was  asked  for  on 
the  first  trial  in  the  circuit  court  of  Fred- 
erick, was  founded  on  the  hypothesis,  that 
the  bargain  between  the  bank  and  Stribling 
was  evidenced  by  the  written  proposition 
of  the  latter,  and  the  letter  of  the  cashier 
written  (as  alleged)  under  the  authority 
of  the  board  of  directors,  and  upon  the 
subsequent  discount  of  the  two  notes  ^4n 
conformity  with  the  terms"  set  forth  in  the 
cashier's  letter.  No  stress  was  laid  by  a 
majority  of  this  court,  on  the  terms* of  the 
resolution  of  the  board  itself,  nor  indeed 
does  it  appear  that  the  counsel  for  the  de- 
fendant in  the  court  of  Frederick,  who  ex- 
cepted to  the  opinion  of  that  court,  viewed 
that  resolution  as  constituting  one  of  the 
terms  of  the  compact  between  the  parties ; 
and  his  ground  seems  to  have  been,  that 
the  resolution  was  **  never  communicated  to 
the  said  Stribling.*'  But  in  the  case  as 
now  presented,  the  resolution  of  the  board, 
explained  as  it  is,  by  the  evidence  of  the 
cashier,  does  form  one  of  the  elements  from 
which  we  are  to  decide  the  question  whether 
the  transaction  was   usurious  or  not.     It  is 

surely  proper  that  it  should  be  taken 
55        into  ^consideration.     The  parties   to 

the  transaction  were  the  board  of  di- 
rectors on  one  side,  and  Stribling  on  the 
other.  If  the  contract  which  they  agreed  to 
make  with  Stribling,  was  not  a  forbearance 
for  the  loan  of  money  at  an  illegal  rate, 
their  contract  ought  not  to  be  avoided  on 
the  ground  of  usury,  although  Stribling's 
proposition  was  to  borrow  money  at  an 
illegal  rate,  and  the  cashier  did  in  his  letter 
accede  to  such  proposition.  For  though  the 
cashier  was  the  agent  of  the  board,  yet  they 
could  not  be  affected  by  any  contract  which 
he  might  make,  not  in  accordance  with 
their  agreement. 

This  court  formerly  decided,  that  the  sale 
of  the  stock  at  a  price  considerably  above 
its  value,  was  indissolubly  connected  with 
the  loan  of  2500  dollars,  and  made  the  whole 
contract  usurious  and  void.  This  opinion 
was  founded  on  the  proposition  of  Stribling, 
and  the  acceptance  of  it  by  the  cashier. 
His  letter  expressly  states,  that  the  board 
had  agreed  to  discount  for  Stribling  two 
notes,  one  for  10,000  dollars,  the  other  for 
2500  dollars,  for  eighteen  months,  on  his 
giving  negotiable  notes  with  certain  persons 
as  makers  and  indorsers;  in  payment  for 
which  discount  (the  letter  said)  "you  wil 
receive  100  shares  of  stock,  and  the  balanc* 


in  money."  This  was  an  agreement  in 
terms  to  lend  him  12,500  dollars,  and  in- 
stead of  paying  him  all  of  it  in  cash,  to 
transfer  to  him  stock  at  a  greater  than  the 
market  price,  in  part  of  the  loan.  This,  the 
court  said,  was  clear  usury,  and  was  com- 
pletely within  the  principle  of  Pratt  v. 
Willey,  1  Bsp.  Rep.  41;  Davis  v.  Hardane, 
2  Camp.  375;  Doe  v.  Barnard,  1  Esp.  11. 
I  refer  to  the  opinions  of  judge  Carr,  5 
Rand.  147,  and  of  judge  Cabell,  pp.  192,  3, 
to  shew,  that  this  was  the  ground  on  which 
they  decided  the  case. 

Was  the  cashier  authorized  by  the  board  to 

make  such  agreement?    I  think  not.     It  was 

very  different,  in  my  opinion,  from  the  con- 

tiact   which    they   agreed    to    make.     The 

evidence  of  the  cashier  shews  that  the 

56  *board   rejected    Stribling's   propoai- 
tion.     But  they  agreed  to  sell  him  lOQ 

shares  of  their  stock  at  par,  for  which  they 
would  receive  certain  specified  negotiable 
notes  payable  at  the  end  of  sixty  days,  and 
to  be  renewed  from  time  to  time  for  the  term 
of  eighteen  months.  If  the  agreement  had 
stopped  there,  no  one  would  have  considered 
it  as  a  contract  for  an  usurious  loan.  It 
would  have  been  merely  an  agreement  ta 
sell  stock  on  a  credit  of  eighteen  months, 
carrying  interest  from  the  date,  but  at  a 
price  higher  than  the  market  price.  I  sup- 
pose there  is  no  doubt,  that  any  person 
natural  or  corporate  may  dispose  of  stock, 
or  any  other  property,  at  a  high  price,  on 
time,  without  being  subject  to  the  penalties 
of  usury,  unless  the  sale  be  indissolubly 
connected  with  a  loan,  or  be  a  mere  shift  to 
evade  the  statute.  But  the  cashier  further 
proves,  that  a  member  of  the  board,  after 
the  sale  had  been  agreed  to,  proposed  that 
they  should  lend  Stribling  5000  dollars,  on 
accommodation  for  eighteen  months:  this 
was  rejected.  And  then,  at  the  earnest 
solicitation  of  the  same  member,  they 
agreed  to  discount  a  note  for  him  for  250D 
dollars.  The  agreement  of  the  board  as  to 
the  sale  and  loan,  was  then  put  into  the 
form  of  a  written  resolution,  and  the  two 
subjects  of  the  sale  and  loan  were  kept  sep* 
arate  and  distinct  from  each  other. 

Does  the  written  resolution  of  the  board, 
or  the  evidence  of  the  cashier,  prove  that 
the  sale  and  loan  were  indissolubly  con- 
nected with  each  other,  or  that  the  sale  was 
a  mere  shift  to  evade  the  statute?  The 
question  of  the  connexion  of  the  two  sub- 
jects, depends  on  the  proper  solution  of  the 
following  questions:  1.  did  the  directors 
agree  to  sell  the  stock  in  consequence  of 
Stribling  agreeing  to  borrow  a  further  sum? 
2.  did  they  agree  to  make  the  loan  in  conse- 
quence of  his  having  agreed  to  purchase 
the  stock  at  a  high  price?  or  3.  did  they 
agree  to  lend  him  the  sum  of  2500  dollars, 
in  consequence   of  any  apprehension 

57  or  belief,  that,  if  they  did  ♦not,  Strib- 
ling would  refuse  to  close  the  bargain 

for  the  sale  of  the  stock? 

I  must  here  remark,  that,  in  my  opinion, 
it  would  have  been  more  proper  to  have  left 
the  decision  of  these  subjects  to  the  jury, 
untrammelled  by  any  opinion  which  the 
court  might  entertain  on  them.  Where 
usury  is  not  proved  by  direct  evidence,  it 
can  only  be  proved  by  inferences  from  the 
evidence  given,    and   it    seems   to    be    the 
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province  of  the  jury  to  draw  the  proper  in- 
ferences from  the  evidence;  in  other  words, 
it  is  their  duty  to  decide  not  only  on  proved 
but  inferred  facts.  The  question,  here, 
does  not  depend  on  proof  of  any  loan  of 
money  at  unlawful  interest:  the  question  is, 
•whether  a  loan  at  a  lawful  rate,  can  be  con- 
nected with  a  sale  at  an  exorbitant  price,  so 
aa  to  convert  the  latter  into  a  loan?  Now, 
this  seems  to  depend  on  the  motive  or  in- 
tention of  the  party  who  made  the  loan  and 
sale.  I  do  not  mean  to  say,  that  where 
there  is  a  direct  negotiation  for  a  loan  of 
money  or  other  thing,  and  more  than  the 
legal  rate  of  interest  is  contracted  to  be 
g'iven  and  taken,  the  intention  of  the  par- 
ties is  of  any  consequence :  in  such  case, 
whether  they  intend  to  violate  the  law  or 
not,  the  contract  is  invalid  if  they  do  vio- 
late it.  But  where  the  negotiation  is 
partly  for  a  loan  at  lawful  interest,  and  in 
part  for  a  sale,  the  question  is,  whether  the 
sale  is  a  pretended  one?  whether  it  is  a 
-shift,  a  contrivance  concocted  by  one  party 
and  agreed  to  by  the  other,  for  the  purpose 
of  evading  the  statute?  Hence,  in  such 
case,  the  intention  is  of  great  importance. 
But  this  motive  or  intention  can  be  judged 
of  only  by  the  circumstances ;  and  of  those 
circumstances,  and  of  the  intention  to  be 
ascertained  from  them,  the  jury  ought  to 
be  allowed  to  judge.  I  therefore  think,  that 
the  court  ought  not  to  have  g'iven  the  re- 
quired instruction,  but  ought  to  have  left  it 
to  the  junr. 

But,  if  it  was  proper  for  the  court  to  give 

its  opinion  on  the  hypothetical  case 
58        stated  in  the  bill  of  exceptions,  M  do 

not  think  that  the  court  drew  the  cor- 
rect inference  from  the  evidence.  I  do  not 
think  that,  according  to  the  evidence  of  the 
cashier,  or  the  written  resolution  of  the 
board,  the  sale  and  the  loan  were  indis- 
solubly  connected  with  each  other,  or  that 
the  sale  was  a  mere  shift  to  evade  the  stat- 
ute. 1.  It  does  not  appear,  that  the  directors 
were  induced  to  make  a  sale  of  their  stock, 
in  consequence  of  Stribling  agreeing  to  bor- 
row a  further  sum  of  money.  The  sale  was 
agreed  to  be  made,  before  the  loan  was 
agreed  to.  The  high  price  offered  for  the 
stock,  and  the  satisfactory  security  which 
was  tendered  for  it,  afforded  of  themselves 
a  sufiBcient  inducement  for  the  directors  to 
make  the  sale,  without  imputing  to  them 
the  unreasonable  design  of  making  the  sale 
depend  on  a  loan  of  much  smaller  amount. 
It  can  hardly  be  supposed,  that  they  would 
refuse  to  sell  for  so  advantageous  a  price, 
unless  he  would  also  agree  to  borrow  the 
smaller  sum.  Nor,  2.  do  I  think,  in  the 
absence  of  proof  to  the  contrary,  it  ought 
to  be  inferred  by  the  court,  that  the  di- 
rectors would  refuse  to  lend  2500  dollars 
on  the  security  which  was  offered,  even 
though  the  borrower  would  not  agree  to  pur- 
chase the  stock  at  the  price  which  was  asked 
for  it.  But  3.  did  the  directors  agree  to 
lend  the  2500  dollars,  in  consequence  of  any 
apprehension  or  belief,  that,  if  they  did 
not,  Stribling  would  refuse  to  purchase  the 
stock?  There  may,  indeed,  be  some  ground 
to  suspect,  that  such  was  the  inducement 
for  the  loan ;  but  there  is  no  proof  of  it ; 
and  I  do  not  perceive,  that  there  is  any  evi- 
dence   from    which    that  deduction  can  be 


justly  made.  On  the  contrary,  it  was 
proved,  that  there  was  no  conversation  or 
remark  among  the  members  of  the  board  at 
any  time,  indicating  that  the  loan  of  money 
should  be  offered  as  an  inducement  to  Strib- 
ling to  buy  the  stock,  or  should  depend  on 
his  agreeing  to  take  the  stock. 
I  am  of  opinion,  that  the  judgment  should 
be  reversed,  and  the  verdict  set  aside. 

59  *CARR,   J.    When  this    cause    was 
formerly  before  us,  we  decided,  1.  that 

upon  facts  found  or  agreed,  or  upon  a  case 
hypothetically  put,  it  was  the  province 
of  the  court  to  pronounce  whether  such 
facts  amounted  in  law  to  usury: '2.  that 
where,  upon  a  negotiation  for  a  loan,  the 
lender  connected  therewith  a  sale  of  prop- 
erty (whether  goods,  stocks,  or  any  other 
thing)  making  the  loan  dependant  on  the 
sale,  and  asking  for  the  property  a  price 
clearly  above  the  market  value,  such  trans- 
action was  usurious.  According  to  the  es- 
tablished rules  of  this  court,  these  points 
are  to  be  taken  as  settled  law,  in  this  ex- 
amination; and  the  question  is,  whether 
the  case,  as  now  presented  to  us,  is  beyond 
their  influence? 

That  the  object  of  Stribling  was  to  raise 
10,000  dollars,  and  that  object  clearly  dis- 
closed to  the  bank,  is  apparent  from  several 
circumstances.  In  his  first  communication 
to  the  president  of  the  bank,  requesting  a 
meeting  of  the  board,  he  said,  his  object  in 
asking  an  extra  meeting,  was  to  submit  to 
them  a  proposition  ''for  the  purpose  of  pur- 
chasing bank  stock,  and  an  accommo::tation 
consequent  upon  it.*'  In  his  written  pro- 
posal, after  the  offer  to  take  100  shares  at 
par,  he  added,  that  the  proposition  was 
made  ''on  the  faith  of  the  expectation,  that, 
if  acceded  to,  the  bank  would  discount  for 
him  upon  the  stock,  a  note  of  80  dollars  on 
each  share,  and  2000  dollars  more**  Slc, 
And  in  the  conclusion  he  said, — "I  offer 
my  brothers  &c.  as  indorsers  upon  the  note 
of  2000  dollars,  which  together  with  the 
stock,  is  to  make  the  10,000  dollars  I  am  to 
receive.*'  How  did  the  bank  deal  with  this 
proposition?  The  directors  refused  to  take 
separate  notes  with  separate  indorsers ;  they 
also  refused  to  take  the  stock  on  deposit ; 
but  the  entry  on  their  book  said — "Erasmus 
Stribling  having  agfreed  to  purchase  100 
shares  of  the  stock  belonging  to  this  insti- 
tution, for  the  sum  of  10,000  dollars.  Re- 
solved, That  the  note  of  E.  Stribling, 
Francis  Stribling  Ac.  as  drawers,  and 
endorsed     by    Sigismund     Stribling, 

60  ''^shall  be  received  for  the  said  sum  of 
money,  and  shall  be  regularly  re- 
newed, and  the  discount  paid,  at  the  ex- 
piration of  every  sixty  days,  for  and  during 
the  term  of  eighteen  months ;  also,  that  the 
said  E.  Stribling  shall  have  a  loan  of  2500 
dollars  from  this  institution,  for  the  same 
term  of  eighteen  months,  upon  the  same 
terms*'  &c.  Let  us  look  for  a  moment,  at 
the  subject,  in  the  light  these  papers  shed 
on  it,  without  adverting  to  the  letter  of 
the  cashier,  or  his  parol  evidence.  Strib- 
ling tells  the  bank,  "I  want  to  ^et  10,000 
dollars  on  loan ;  to  effect  this  object,  I  will 
take  of  you  100  shares  of  your  stock  at  par, 
if  you  will  credit  me  for  eighteen  months, 
take  the  stock  on  deposit  at  eighty  dollars 
in  the  hundred,  and  also  lend  me  2000  dol- 
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lars,  80  as  to  make  up   the  10,000  dollars." 
The  directors  answer — **It  does   not  suit  us 
to  take  the  stock  on  deposit;  but  we  will  sell 
it  to  you»  and  if  you  take  it  at  par,  we  will 
lend    you  2500  dollars,    on  the  same  terms: 
we  offer  500  dollars  more   than  you  ask,  be- 
cause   as   you  cannot   deposit    the  notes  at 
more  than    seventy-five   dollars  in  the  hun- 
dred, you  will  want  that  in  addition,  to  make 
up  the  10,000  dollars.**     I  do   not   offer  this 
as  the  language  of  the  parties,   but   as    the 
understanding,  which  these  papers  seem  to 
me  to  establish  between  them ;  as  the  ground 
on  which    the    negotiation  thus   far  placed 
them.     The  offer  of  the  bank  was   accepted 
by  Striblingw     Both  knew  that   the  highest 
selling    price   of  the  stock  at  the  time,  was 
eighty  dollars  for  the  share  of  one  hundred. 
Do  not  these    facts    speak  a    language    too 
plain  to  be  misunderstood?    Suppose  Strib- 
ling's  proposition    had    been    for  a  loan  in 
money  of  10,000  dollars,    and  the  bank  had 
refused  the  money,  but   offered  its  stock  at 
twenty    per   cent,    above   the  selling  price, 
and  a    loan    of  2500  dollars,  so  as  to  enable 
the  borrower   to  realize  the   10,000  dollars; 
can  any  body  for  a  moment  doubt,  that  this 
would  have  been  palpable  usury?    And  what 
is  the  difference'?    Is  not  the  object  equally 
intelligible    here?    Stribling's  object 
61        *in  applying  for  stock  to  raise  money 
on,  and  such  a  sum   on  loan  as  would 
make  up  his  loss  on  the   stock,    was  just  as 
clear  as  if   he   had   asked   a   loan  of  10,000 
dollars ;  and  the  effect  was  the  same   to  the 
bank,  as  if,  in  reply  to  that,  it  had  sold  him 
stock,  and  made  up  the  deficiency  by  a  loan. 
In    either   case,    it    was  a    loan    connected 
with,  and  consequent  upon,  a  sale  of  stock 
at  twenty  per  cent,  above  its  value.     I  say 
a  loan  consequent  upon  the  sale ;  for  in  ad- 
dition to  the  other  circumstances  connecting 
them,    there   is  this,  that  Stribling,  in  his 
written  proposition,  made  the  purchase  and 
the  loan  to  depend  on  his   having  eighteen 
months  credit,  saying  he   would  not  accept 
it  on  a  shorter  credit ;  and  the  directors  gave 
him  that  time.     In  doing  this,  they  violated 
a  positive  and  express  restriction   of    their 
charter,     prohibiting    them    from    lending 
their  funds  for   a    period    longer    than  one 
hundred    and   twenty   days,  and  subjecting 
those   directors    who    shall    violate  it  to  a 
heavy  penalty.     Now,  can  we   suppose  that 
ihe    board    would    have    done   this,  for  the 
mere  purpose  of  making  a  loan  of  2500  dol- 
lars,   unconnected   with  any    other    object? 
No:  it  was  the  prospect  of  making  this  ad- 
vantageous sale  of  the  100  shares  of  stock, 
which    tempted    them.      The    money    they 
could  lend  any  day,  on  the    terms  allowed 
by  their  charter;  but  such  an  offer  for  their 
stock  rarely  occurred,  and  they  could  not  re- 
sist it.     If   Stribling    had  said,  *'I  decline 
the    purchase  of  your  stock,  but  I  will  take 
the     loan     you     offer,     for    the    eighteen 
months,** — can  any  body    believe   he  would 
have  gotten  it?    I  cannot. 

Such  is  the  impression  which  the  written 
proposition  of  Stribling,  the  resolution  of 
the  board,  and  the  acceptance  of  the  terms 
of  that  resolution,  have  made  on  my  mind. 
Is  this  aspect  of  the  case  changed  by  the 
parol  testimony  of  the  cashier?  To  my 
mind,  not  at  all.  In  the  first  place,  what 
he  tells  us  of  the  progress  of  the  negotiation 


at  the  board,  the  rejection  of  the  proposition 
to    take    the    stock    on    deposit,    the 

62  agreement  to  sell,  the  'refusal  to  lend 
5000  dollars,  and  the  lending  2500  dol- 
lars, are  in  themselves  matters  of  little  mo- 
ment ;  the  mere  deliberations  of  the  directors 
among  themselves,  never  disclosed  to  the 
borrower,  and  therefore  never  entering 
into  his  views  of  the  matter.  His  only 
knowledge  of  the  terms  offered  by  the  bank 
was  derived  from  the  letter  of  the  cashier ; 
the  officer  whose  appropriate  business  it 
was,  to  make  such  communications  to  ap- 
plicants; the  organ  through  whom  the  bank 
dealt  with  its  customers.  If  this  agent  had 
even  misrepresented  the  intention  of  his 
principals,  and  made  for  them  an  usurious 
contract,  which  they  did  not  intend,  I  am 
not  prepared  to  say  that  they  would  not 
have  to  suffer  the  loss;  as  in  the  case  of 
Barnet  v.  Tompkyns,  Skin.  348,  where  the 
wife  lent  money  upon  usury,  and  lord  Holt 
said,  that,  though  it  was  not  sufficient  to 
charge  the  husband  criminaliter,  it  was 
sufficient  to  discharge  the  bond  civiliter. 
But  this  is  a  point  which  I  merely  touch, 
without  resting  upon  it.  I  do  not  think  the 
cashier's  letter  at  all  misrepresented  the 
meaning  of  the  board.  The  transaction 
was  one  and  entire,  and  he  so  stated  it.  He 
tells  us,  in  his  testimony,  that  he  had  noth- 
ing but  the  entry  and  proceedings  in  bank 
to  guide  him  in  his  letter;  and  it  seems  to 
me  that  he  construed  them  very  correctly. 
Indeed,  if  they  were  more  doubtful  than 
they  seem,  I  do  not  know  where  we  coula 
look  for  a  more  authoritative  exposition 
than  this,  given  by  the  confidential  agent, 
who  was  present  at  all  the  consultation, 
was  then  fresh  from  it,  and  could  at  that 
time  have  had  no  possible  motive  to  misrep- 
resent what  had  passed. 

It  will  be  observed,  that,  in  the  view  I 
have  taken  of  this  subject,  I  have  not  given 
a  separate  consideration  to  the  decisions  of 
the  circuit  court  on  the  various  points  sub- 
mitted :  I  have  thought  it  best  to  present  a 
general  connected  view  of  the  whole  sub- 
ject. I  think  the  points  were  correctly  de- 
cided, and  that  the  judgment  must  be 
affirmed. 

63  »CABELL,   J.     The  principles   de- 
cided in  this  cause,  when  it  was  here 

before,  are  applicable  to  it  as  it  is  exhibited 
in  the  present  record;  for  there  is  not,  in 
my  opinion,  any  substantial  difference  be- 
tween the  case  as  presented  then  and  as 
presented  now.  The  parol  testimony  of  the 
cashier  relates  to  matters,  which  ought  not 
to  have  any  influence  on  the  case :  and  his 
letter  is  a  correct  exponent,  in  substance, 
of  the  resolution  of  the  board  of  directors, 
although  it  is  somewhat  different  in  form. 
I  think  all  the  points  decided  by  the  circuit 
court,  were  correctly  decided,  and  that  the 
judgment  should  be  affirmed. 
Judgment  affirmed. 


Wynn  v.  Scott. 

January.  1896.  Richmond. 

(Absent  TuoKBR.  P.) 

County  Court— Monthly  Term— Confoislon  of  Jadf^ 
ment  Where  Amount  Bxoeede  Tweilly  DoUars— 
Effect.*- A  county  court  has  no  Jurisdiction  at  a 


•County  Courts— nonthly  Term— Jvrljdictioa.— It  is 
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montbly  term,  in  any  snit  at  law  where  the  value 
in  controversy  exceeds  feO;  and  therefore,  a  con- 
fession of  jaderment  for  a  debt  of  larger  amount, 
entered  at  a  monthly  term  of  a  county  court,  is  of 
no  effect  whatever. 

In  the  county  court  of  Dinwiddle,  at  July 
term  1828,  being  a  monthly  term  of  the 
court,  the  following*  entry  was  made  on  the 
minutes:  **Wynn  v.  Richard  Boiling,  John 
Davis  and  John  Scott.  Judgment  confessed 
by  defendants  in  person,  for  2000  dollars;  to 
be  discharged  by  the  payment  of  1000  dollars, 
with  interest  from  the  Ist  June  1828  until 
paid,  and  costs  of  suit.  And  it  is  agreed, 
that  this  judgment  is  to  have  the  force  and 
effect  of  a  judgment  on  a  forthcoming 

64  or  delivery  bond,  *but  execution  to  be 
stayed  by  consent  of  parties  until  the 

1st  of  December  1828.*'  The  circuit  court 
of  Dinwiddie,  having,  upon  the  petition  of 
Scott,  allowed  him  a  supersedeas  to  this 
proceeding  and  judgment,  reversed  the 
same ;  and  from  this  judgment  of  reversal, 
Wynn  appealed  to  this  court. 

Spooner,  for  the  appellant,  suggested, 
that  the  county  court  had  jurisdiction  to 
receive  the  confession  of  judgment,  though 
not  to  try  an  action  and  thereupon  render 
judgment,  at  a  monthly  term.  But  he  did 
not  put  the  cause  on  that  point.  He  said, 
that  this  judgment  entered  upon  the  con- 
fession of  the  defendants,  ought  to  be 
regarded  as  right,  unless  the  contrary  ap- 
peared by  the  record ;  and  that  if  there  was 
any  case,  in  which  the  court  could  rightly 
have  received  a  confession  of  judgment  at  a 
monthly  term,  this  ought  to  be  regarded  as 
such  a  case.  Now,  there  were  many  cases, 
in  which  the  county  courts  had  jurisdiction 
to  render  judgment  at  a  monthly  term;  for 
instance,  they  might,  at  a  monthly  as  well 
as  at  a  quarterly  term,  hear  and  determine 
summary  motions,  and  give  judgments,  for 
principals  against  sureties;  or  they  might 
give  judgments  on  forthcoming  bonds.  And 
the  appellate  court  ought  to  presume,  that 
this  was  a  confession  of  judgment  in  such 
a  case  as  was  within  the  jurisdiction  of  the 
court,  since  nothing  appeared  to  the  con- 
trary. 

Robinson,  contra,  said,  that  where  the 
objection  to  a  judgment  was  the  want  of 
competent  jurisdiction  in  the  court  to  render 
it,  the  jurisdiction  of  the  court  ought  to 
appear,  affirmatively  and  distinctly,  by  the 
record.  Thornton  v.  Smith,  1  Wash.  81 ; 
Winder  v.  Eddy,  Id.  87,  note  in  second  edi- 
tion. The  confession  of  the  judgment  could 
not  help  the  case,  for  consent  could  not  give 
jurisdiction.  To  shew  that  the  jurisdiction 
of  the  county  courts  in  actions  at  common 
law,  was  confined  to  the  quarterly  terms, 
and  could  nowise   be  exercised  at  the 

65  *monthly  terms,    he   referred   to   the 
county  court  law,  1  Rev.  Code,  ch.  71, 

i  8,  12,  pp.  247,  8.  That  this  was  not  a 
judgment  confessed  upon  any  of  those  mo- 
tions which  the  county  courts  might  enter- 
tain at  a  monthly  term,  was  plain  from  the 


well  settled,  both  by  statute  law  and  the  decisions, 
that  at  a  monlhly  term  of  the  county  court,  no  judg- 
ment acrainst  a  debtor  upon  an  action  at  law  for  the 
recovery  of  money  can  be  had.  but  such  judgment 
can  only  be  had  at  the  ouarterlv  term  of  such  court. 
Withers  ▼.  Puller,  80  Qratt.  568,  citinfir  Code  1878,  ch. 
IM.  H  8  and  12:  Wynn  v.  Scott,  7  J^igh  08:  Claflin  y. 
Steenbock,  18  Qratt.  842.  See  monographic  note  on 
•'Ctourts,'' 


entry ;  for  if  it  had  been  such  a  case,  the 
entry  would  have  stated,  that  the  proceeding 
was  upon  a  motion.  If,  for  example,  this 
had  been  a  judgment  confessed  upon  a  mo- 
tion on  a  forthcoming  bond,  it  would  have 
been  stated,  that  it  was  on  such  a  motion 
(so  was  the  form,  invariably,  in  such  cases) ; 
and  the  agreement,  that  the  judgment  should 
have  the  effect  of  a  judgment  on  a  forth- 
coming bond,  would  have  been  omitted, 
since  it  would  have  been  wholly  nugatory. 
The  form  of  the  entry  shewed,  that  it  was 
a  judgment  confessed  on  p  bond  for  debt. 
He  cited  Wilkinson  v.  Mayo,  3  Hen.  & 
Munf.  565. 

CARR,  J.  It  is  admitted,  that  the  con- 
fession of  judgment  in  this  case,  was  taken 
at  a  monthly^term.  It  is  apparent  from  the 
entry,  that  the  case  does  not  come  within 
the  proviso  of  the  12th  section  of  the  county 
court  law,  enlarging  the  jurisdiction  of  the 
monthly  terms.  It  is  equally  clear,  that  by 
the  8th  section  of  that  statute,  powCT  is  ex- 
pressly given  to  the  quarterly  courts,  **for 
the  trial  of  all  presentments,  criminal  pros- 
ecutions, suits  at  common  law  and  in  chan- 
cery, where  the  sum  or  value  of  the  subject 
in  controversy  exceeds  twenty  dollars"  Ac. 
From  these  premises  it  follows,  of  necessity, 
that  the  county  court  at  the  monthly  term, 
when  this  judgment  was  confessed,  bad  no 
jurisdiction  of  the  matter,  unless  the  con- 
fession itself  would  give  it.  But  it  has 
been  decided,  again  and  again,  that  though 
a  confession  of  judgment  releases  errors,  it 
cannot  give  jurisdiction.  This  question  of 
the  respective  jurisdictions  of  the  quarterly 
and  monthly  courts,  was  much  discussed  in 
the  case  of  Wilkinson  v.  Mayo ;  and  the 
court  there  decided,  that  the  county  and 
corporation  courts,  at  their  quarterly 
66  *terms,  may,  in  their  discretion, 
transact  any  business  embraced  by 
the  general  jurisdiction  of  those  courts,  as 
wills,  mills,  Ac,  but  that  at  a  monthly  term, 
they  cannot  take  jurisdiction  of  any  subject 
expressly  and  exclusively  assigned  to  a 
quarterly  term.  The  judgment  of  the  cir- 
cuit court,  reversing  that  of  the  county 
court,  should  be  affirmed. 

The  other  judges  concurred.  Judgment 
affirmed.  

M'Cormick's  Adm'r  v.  M'Cornnick. 

January,  1836,  Richmond. 

(Absent  Tuckbr,  P.) 

Husbaiid  and  Wife— Hasband's  Administrator  Not  En- 
titled to  Recover  Money  of  Husband  Used  1^  Wife.*— 

A  wife  leaves  her  husband's  house,  without  his 
consent,  during  his  absence  from  home,  and  sroes 
to  reside  with  her  brother,  carrying"  away  with  her 
a  sum  of  money  belon^lnff  to  her  husband,  which 
she  applies  to  her  own  use:  the  husband  dies,  and 
his  administrator  exhibits  a  bill  in  chancery 
aerainst  her,  prayln^r  a  discovery  of  the  amount  so 
taken  away  by  her,  and  a  decree  for  the  same: 
Heu).  the  husband  during*  his  life  would  not  be 
and  his  administrator  is  not,  entitled  to  such  relief. 

Martha,  the  wife  of  David  M'Corraick, 
left  her  husband's  house  during  his  absence 
from  home,  carrying  away  with  her  200  dol- 
lars of  her  husband's  money.  She  went  to 
the  house  of  het  brother  Samuel  Black,  with 
whom  she  continued  to  reside   during    her 


•Husband  and  wife.— The  principal  case  is  cited  in 
Alexander  v.  Alexander.  85  Va.  878.  See  mono- 
graphic note  on  "Husband  and  Wife"  appended  to 
CI  eland  v.  Watson.  10  Qratt.  1&9. 
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husband's  life.  She  brought  a  suit  in  chan- 
cery against  her  husband  for  a  separate 
maintenance,  which  she  prosecuted  by 
her  brother  as  her  next  friend.  That  suit 
resulted  in  the  dismission  of  her  bill.  Af- 
ter the  death  of  the  husband,  his  adminis- 
trator exhibited  a  bill,  in  the  superiour 
court  of  chancery  of  Staunton,  against 
67  her  and  her  *brother  Black,  alleging 
that  she  had,  when  she  left  her  hus< 
band's  house,  carried  away  with  her  a  large 
sum  of  money,  and  some  other  property, 
belonging  to  him,  and  that  she  had  put  the 
money  and  property  into  her  brother's  pos- 
session ;  praying  a  discovery  of  the  prop- 
erty, and  of  the  amount  of  the  money,  she 
had  so  taken  away  and  put  into  her  brother's 
possession,  and  a  decree  for  the  same 
against  both  or  either  of  the  defendants 
who  should  be  found  to  have  appropriated 
it.  The  defendant  Black,  in  his  answer, 
denied  that  he  had  received  any  of  the 
money  or  any  other  property.  Mrs.  M'Cor- 
mick,  in  her  answer,  acknowledged  that 
she  had  taken  away  with  her,  at  the  time 
she  left  her  husband's  house,  200  dollars  of 
his  money ;  which,  she  said,  was  no  more 
than  was  proper  and  necessary  for  her  sub- 
sistence. She  added,  that  the  whole  of  this 
money  had  been  expended  by  her  in  defray- 
ing the  costs  of  her  suit  against  her  hus- 
band for  maintenance.  And  it  appeared  by 
the  proofs  in  the  cause  that  it  had  been  so 
expended. 

The  chancellor  declared,  that  as  the 
brother  denied  that  he  had  received  any 
part  of  the  money,  and  there  was  no  proof 
to  the  contrary,  there  could  be  no  relief 
against  him;  that  the  plaintiff  succeeded 
only  to  the  rights  of  his  intestate,  and  as 
the  intestate  could  not  have  recovered 
against  his  wife,  neither  could  his  admin- 
istrator recover  against  the  widow ;  so  that 
there  could  be  no  relief  against  her :  there- 
fore, he  dismissed  the  bill.  The  plaintiff 
appealed  from  the  decree  to  this  court. 

Johnson,  for  the  appellant,  submitted  the 
case  without  argument. 

And  the  court  affirmed  the  decree. 
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*White  V.  Clay's  Ex'ors. 

January,  1836,  Richmond. 
(Absent  BROCKSimRonGH,  J.) 


Injunction  Bond— Condition— Effect  of  Total  or  Par- 
tial Dissolution.*— Tbe  condition  of  an  injunction 
bond  is  broken  by  a  dissolution  of  the  injunction 
in  part,  as  well  as  by  a  total  dissolntion;  so  that 
an  action  lies  on  the  bond,  whether  the  injunction 
be  partly  or  wholly  dissolved. 

Two  Issues— Jury  Sworn  to  Try  "Issue**— Verdict  Re- 
sponsive to  Both  Issues— Effect t— There  beinff  two 
issues  joined  in  an  action,  the  jury  is  sworn  to  try 
the  issue:  but  they  And  a  verdict  responsive  to 
both  Issues:  the  misprision  of  charsrinff  the  jury 
to  try  the  issue,  is  immaterial. 

Pleading— Rijrht  of  Defendant  to  Object  to  Same  Fault 
in  Pl^ntlffs  Pleadlnflr  When  He  Committed  First 
Fault-Pleas— Conclusion.— To  debt  on   an  injunc- 


«lnJunctlon  Bonds— Total  or  Partial  Dissolution- 
Effect— The  principal  case  is  cited  in  Bank  of  Wash- 
insfton  V.  Hupp.  10  Gratt.  87.  to  the  point  that,  the 
condition  of  an  injunction  bond  applies  to  the  case 
of  a  partial  as  well  as  a  total  dissolution  of  the  In- 
junction. See  monographic  note  on  "Injunctions" 
appended  to  Clay  tor  v.  Anthony.  16  Gratt.  518:  also, 
monographic  note  on  ''Statutory  Bonds"  appended 
to  Ooolsby  V.  Strother.  21  Gratt  107. 

tTwo  Issues— Jury  Sworn  to  Try  Issue— Verdict  Re- 
sponsive to  Both  Issues— Effect.— On  this  question  see 
prtnclpal  case  cited  in  foot  note  to  Mackey  v.  Puqua,  I 


tlonbond.  defendant  pleads,  that  the  injunction 
cause  is  still  pending  on  a  bill  of  review  in  the 
couftof  appeals,  concluding  with  a  verification: 
plaintiff  replies,  that  the  bill  of  review  mentioned 
in  the  plea  has  been  decided  by  the  court  of  ap- 
peals, concluding  to  the  country:  and  issue  joined: 
Held,  1.  the  first  fault  in  pleading,  if  fault  it  was, 
having  been  committed  by  defendant,  he  cannot 
complain  of  the  same  fault  in  the  pleading  of 
plaintiff:  but  2.  it  was  not  necessary  In  such  case 
to  conclude  to  the  court,  with  a  verification  by 
the  record.' 

Evidence -Necessity  for  Production  of  Whole  Record. t 
—On  the  trial  of  an  action  of  debt  on  an  injunc- 
tion bond,  extracts  from  the  record  of  the  injunc- 
tion cause,  of  the  decrees  In  the  cause,  are 
competent  and  sufficient  evidence,  without  pro- 
ducing the  whole  record. 

Injunction  Bond— Failure  to  Strictly  Pursue  Statute— 
Effect.!— An  injunction  bond  not  strictly  pursuing 
the  directions  of  the  sUtnte,  yet  held  a  good  stat- 
utory bond. 

Debt  upon  an  injunction  bond,  by  Clay's 
executors  against  White  and  Lowell  his 
surety,  in  the  circuit  court  of  Pittsylvania. 

The  declaration  claimed  ;£650.  the  pen- 
alty of  the  bond,  and,  after  alleging^  the 
execution  and  making  profert  thereof,  set 
out  the  condition  in  haec  verba;  which,  re- 
citing that  the  said  White  had  obtained 
from  the  judge  of  the  superiour  court  of 
chancery  of  Lfynchburg,  an  injunction  to 
stay,  until  further  order  of  that  court,  all 
proceedings  on  a  judgment  of  the  cir- 
69  cuit  court  of  Pittsylvania  *recovered 
by  Clay's  executors  against  him  and 
F.  S.  his  surety,  on  a  forthcoming  bond  for 
£(AZ,  7.  6.  and  costs,  to  be  discharged  by 
the  payment  of  £21^.  13.  9.  with  interest 
from  the  6th  November  1816  and  the  costs, 
—bound  White  and  Lovell  his  surety,  "to 
pay  and  satisfy  the  judgment  of  the  circuit 
court  of  Pittsylvania,  and  all  such  costs  as 
should  be  awarded  against  him  by  the  court 
of  chancery,  and  all  such  damages  as  should 
be  incurred  by  White,  in  case  the  injunction 
should  be  dissolved:'*  and  then  the  declara- 
tion, assigning  the  breach  of  the  condition, 
alleged  that  the  injunction  was  dissolved 
by  the  court  of  chancery  in  part  (as  to  all 
but  the  sum   of  ;f  36. )   to  wit,   on    the    15th 


8  Call  19:  Baylor  v.  Baltimore  &  O.  R.  Co.,  0  W.  Va. 

282:  First  Nat.  Bank  v.  Kimberlands.  16  W.   Va.  572. 

tEvldence  -  Necessity    for     Production    of    Whole 

Record.— It  is  not  necessary  to  produce  the  whole 
record  of  a  cause,  but  so  much  as  is  sufficient  to 
prove  the  fact  for  which  It  is  offered.  Tor  this 
proposition,  the  principal  case  is  cited  In  Wynn  r. 
Harman,  6  Gratt  166,  and  foot^notei  Masters  t. 
Vamer,  5Gratt  171  (see  note)\  Cox  v.  Thomas.  9 
Gratt.  825;  Richardson  v.  Prince  Georg"e  Justices.  II 
Gratt.  197:  Dickinson  v.  R.  Co..  7  W.  Va.  418.  414: 
Sayre  v.  Edwards,  19  W.  Va.  356:  Northwestern 
Bank  v.  Fleshman,  22  W.  Va.  824,  888:  Wa^^ffoner  v. 
Wolf,  28  W.  Va.  824:  McClau^rherty  v.  Cooper.  89  W. 
Va.  318. 19  S.  E.  Rep.  415;  Glenn  v.  McAllister,  46  Fed. 
Rep.  886. 

(Injunctloii  Bond— Failure  to  Follow  Statute  Strictly 
—  Effect-Althoufirh  the  condition  of  the  injunction 
bond  is  not  so  extensive,  as  the  statute  requires, 
yet  if  it  contains  a  material  part  of  the  condi- 
tions required,  the  bond  Is  not  void,  but  binds  the 
obllsrors  to  the  extent  of  such  condition  or  con- 
ditions, and  when  the  bond  conUins  some  con- 
ditions or  provisions  not  required  by  the  statute, 
and  some  of  those  which  are  required,  it  is  valid  and 
bindinsr  to  the  extent  of  the  latter.  HoUiday  ▼. 
Myers.  1 1  W.  Va.  294,  citing  Gillespie  v.  Thompson,  5 
Gratt  132;  White  v.  Clay,  7  Leigh  68:  Fox  v.  Monntjoy, 
6Munf.  86;  Pratt  v.  Wrlsrht  18  Gratt  176:  Gibson  t. 
Beckham,  16  Gratt  821;  Porter  v.  Daniels,  11  W.  Va. 
250. 

See  also.  ciUng'  the  principal  case  on  the  subject 
foot-note  to  Gibson  v.  Beckham,  16  Gratt  881 :  Clay- 
tor  V.  Anthony,  15  Gratt  525,  dissenting  opinion  of 
Sntdbr,  J.,  in  State  v.  Purcell.  81  W.  Va.  66.  67.  5 
S.  E.  Rep.  818.  See  monographic  notss  on  "Injunc- 
tions" appended  to  Claytor  v.  Anthony,  15  Gratt 
618:  "Statutory  Bonds"  appended  to  Goolsby  r. 
Strother.  21  Gratt  107. 
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October  1819,  and  Clay's  executors  recovered 
their  costs  there ;  that  White  appealed  from 
the  decree  to  the  court  of  appeals,  which 
affirmed  the  same,  to  wit,  on  the  9th  No- 
ve]iit)er  1825 ;  so  that  on  the  last  mentioned 
day,  the  injunction  was  finally  dissolved, 
and  White  was  decreed  to  pay  Clay's  ex- 
ecutors their  costs  in  the  court  of  chancery ; 
and  that  White  also  incurred  ten  per  centum 
per  annum  damagfes  on  that  part  of  the 
judgment  injolned  for  which  the  injunction 
had  t>een  dissolved,  to  be  computed  from 
the  16th  May  1817  [the  date  of  the  injunc- 
tion awarded]  to  the  9th  November  1825 
[the  day  it  was  finally  dissolved] ;  yet  White 
and  Lovell  his  surety  had  not  paid  to  Clay's 
executors  the  amount  of  the  judgment  of 
the  circuit  court  of  Pittsylvania,  or  the 
costs  of  the  court  of  chancery,  or  the  dam- 
ages incurred  by  White  upon  the  dissolution 
of  the  injunction.  Whereby  right  and  ac- 
tion accrued  to  the  plaintiffs  to  demand  the 
penalty  of  the  injunction  bond,  yet  the  de- 
fendants, though  often  thereto  requested, 
had  not  paid  the  same  &c. 

The  defendants,  taking  oyer  of  the  bond 
and  condition,  pleaded,  1.  Conditions  per- 
formed, on  which  an  issue  was  made  up. 
2.  That  the  cause  alleged  in  the  declaration 
to  have  been  decided  in  the  court  of  appeals 
in  affirmance  of  the  decree  of  the  court 
70  of  chancery  *of  Lynchburg,  was  still 
pending  on  a  bill  of  review ;  and  this 
they  were  ready  to  verify.  To  this  plea  the 
plaintiffs  replied,  that  the  bill  of  review 
mentioned  in  the  plea  had  been  decided  in 
the  court  of  appeals,  concluding  to  the  coun- 
try.    And  the  defendants  joined  issue. 

The  jury  was  sworn  to  try  the  issue  (not 
issues)  joined. 

At  the  trial,  the  defendants  filed  excep- 
tions to  an  opinion  of  the  court;  from 
which  it  appeared,  that  the  plaintiffs  offered 
in  evidence  copies  of  sundry  orders  of  the 
court  of  chancery  extracted  from  the  record 
(without  producing  the  whole  record  of  the 
case  in  which  they  were  made)  which 
shewed,  1.  that  an  injunction  was  awarded 
for  the  defendant  White,  in  May  1817,  to 
stay  proceedings  on  the  judgment  which 
the  plaintiffs  had  recovered  on  a  forthcom- 
ing bond,  against  him  and  his  surety,  in 
the  circuit  court  of  Pittsylvania,  on  the 
usual  terms,  that  White  should  release  errors 
at  law,  and  give  an  injunction  bond  with 
surety,  with  such  condition  as  the  law  re- 
quired; 2.  that  this  injunction  was,  on  the 
15th  October  1819,  dissolved  except  as  to 
the  sum  of  £2ib,  and  White's  bill  dis- 
missed with  costs,  from  which  decree 
he  prayed  an  appeal  (but,  for  aught  that 
appeared,  never  prosecuted  it) ;  3.  that  on 
the  13th  October  1820,  White  prayed  leave 
to  file  a  bill  of  review  of  the  decree  of  Oc- 
tober 1819,  which  the  court  of  chancery  re- 
fused, from  which  refusal  White  prayed  an 
appeal,  and  prosecuted  it;  4.  that  on  the 
9th  November  1825,  the  court  of  appeals 
affirmed  the  order  of  the  13th  October  1820, 
refusing  to  allow  the  bill  of  review;  and 
5.  that  this  decree  of  affirmance  was  entered 
in  the  court  of  chancery  in  May  1826. 
Whereupon,  the  defendants  objected  to  the 
admission  of  the  extracts  as  evidence ;  but 
the  court  overruled  the  objection ;  and  the 
defendants  excepted. 


There  was  a  verdict  and  judgment  for  the 
plaintiffs,  for  ;f650.  to  be  discharged 

71  by  the  payment  of  1694  *dollars,  with 
interest  &c.  and  the  costs  &c.  to  which 

this  court,  upon  the  petition  of  White,  al- 
lowed him  a  supersedeas. 

Johnson,  for  the  plaintiff  in  error,  con- 
tended, 1.  That  the  injunction  bond  was  not 
forfeited  by  the  partial  dissolution  of  the 
injunction.  He  referred  to  the  statute  1 
Rev.  Code,  ch.  66,  {  114,  p.  218,  requiring 
a  party  obtaining  an  injunction  to  a  judg- 
ment at  law,  to  give  bond  with  surety,  for 
paying  all  money  and  costs  due  or  to  become 
due  to  the  plaintiff  at  law,  and  all  such 
costs  and  damages  as  shall  be  awarded 
against  him,  in  case  the  injunction  shall 
be  dissolved :  and  he  argued,  that  the  stat- 
ute meant,  in  fair  construction,  that  the 
bond  should  be  forfeited  only  in  case  of  a 
total  dissolution  of  the  injunction.  An  in- 
junction could  not  be  said  to  be  dissolved, 
when  it  was  in  part  perpetuated.  And  the 
condition  of  the  bond  required  by  the  stat- 
ute, was,  that  in  case  of  the  dissolution  of 
the  injunction,  the  party  should  pay  all 
the  money  and  ^  all  the  costs  due  to  the 
plaintiff  at  law,  and  also  all  such  costs  and 
damages  as  should  be  awarded  against  him ; 
which  could  not  have  been  required  as  the 
consequence  of  a  dissolution  in  part.  He 
referred  to  the  cases  of  Woodson  v.  Johns, 
3  Munf.  230;  Gray  v.  Campbell,  Id.  251; 
Fox  V.  Mountjoy,  6  Munf.  36,  for  the  pur- 
pose of  shewing,  that  those  decisions  did  not 
affect  the  present  question,  whether  an  in- 
junction bond  was  forfeited  by  a  partial 
dissolution  of  the  injunction.  But  whatever 
was  the  proper  construction  of  the  statute, 
the  condition  of  this  bond  did  not  follow 
the  statute:  it  was  not  a  statutory  bond: 
and  though  it  was  good  as  a  common  law 
bond,  yet  it  was  binding  at  common  law 
according  to  the  words  of  the  condition. 
The  condition  was,  that  the  obligors  should 
pay,  not  what  was  due  or  should  become  due 
to  the  plaintiffs  at  law,  but  **the  judgment'* 
(the  whole  judgment)  they  had  recov- 
ered at  law,    in   case    the    injunction 

72  ^should    be   dissolved;  so   that,    if  a 
partial     dissolution      of     injunction 

should  be  held  to  be  a  forfeiture  of  the 
bond,  the  obligors  are  bound  by  their  bond, 
to  pay  and  satisfy  the  whole  judgment, 
though  the  decree  of  the  court  relieved  them 
against  a  part  of  it. 

2.  He  objected,  that  the  replication  to  the 
second  plea  was  naught,  in  concluding  to  the 
country.  The  matter  pleaded  was  matter 
of  record,  and  should  have  been  verified  by 
the  record,  with  a  conclusion  to  the  court. 

3.  The  jury  was  sworn  to  try  the  issue. 
But  it  nowise  appeared  which  of  the  two 
issues  that  had  been  joined,  the  jury  was 
sworn  to  try,  or  which  of  them  it  in  fact 
tried. 

4.  As  to  the  point  stated  in  the  bill  of 
exceptions,  he  said  the  court  erred  in  admit- 
ting extracts  from  the  record  in  the  injunc- 
tion cause,  to  be  read  in  evidence,  instead 
of  requiring  the  whole  record  to  be  pro- 
duced. It  appeared  by  those  extracts,  that 
White's  injunction  was  partially  dissolved, 
on  the  15th  October  1819,  and  his  bill  dis- 
missed, and  that  he  appeared  from  this  de- 
cree ;  but  it  did   not   appear    what    became 
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of  that  appeal,  and  foratight  that  appeared, 
it  might  be  still  pending ;  in  which  case, 
there  was  as  yet  no  dissolution  of  the  in- 
junction. All  that  further  appeared  was, 
that  White  prayed  leave  to  file  a  bill  of  re- 
view; the  chancellor  refused  the  leave; 
White  appealed  from  the  order  of  refusal; 
and  this  order  was  affirmed  by  the  court  of 
appeals  on  the  9th  November  1825.  And 
this  last  date  was  stated  in  the  declaration 
as  the  date  of  the  dissolution  of  the  injunc- 
tion, instead  of  the  ISth  October  1819,  the 
date  of  the  chancellor's  decree  of  dissolution, 
and  ten  per  centum  per  annum  damages 
were  claimed  till  the  latest,  instead  of  the 
earliest,  of  those  dates.  Whether  this  al- 
legation of  the  date  was  true,  andthec^aim 
to  damages  just,  did  not  appear  by  the  ex- 
tracts from  the  record.  Therefore,  not  only 
the  general  rule  of  the  law  of  evidence 

73  required  that  the  whole  record  ^should 
be  produced,  but   it   was  necessary  in 

the  particular  case,  in  order  to  ascertain 
the  exact  state  of  the  injunction  cause, 
and  the  measure  of  the  plaintiffs*  damages. 
Robinson,  for  the  defendants  in  error, 
maintained,  1.  That  the  forfeiture  of  an  in- 
junction bond  was  accomplished  by  a  partial 
as  well  as  a  total  dissolution  of  the  injunc- 
tion. The  plaintiff  in  equity  was  required 
by  the  114th  section  of  the  chancery  court 
law,  to  give  bond  with  condition  to  pay  all 
money  and  costs  due  or  to  become  due  to 
the  plaintiff  at  law,  and  all  costs  and  dam- 
ages awarded  against  him,  *4n  case  the  in- 
junction be  dissolved."  The  money  due  to 
the  plaintiff  at  law,  which  the  condition  of 
the  bond  required  the  plaintiff  in  equity  to 
pay,  was  the  money  found  to  be  due  by  the 
chancellor ;  and  so  the  words  ^  *  in  case  the 
injunction  be  dissolved,"  must  of  necessity 
be  construed  to  apply  to  a  partial  as  well  as 
a  total  dissolution.  Besides,  he  said,  those 
words  were  strictly,  in  themselves,  applica- 
ble to  any  case  of  dissolution,  partial  or 
total ;  and  the  meaning  of  them  was  put 
beyond  doubt  by  the  61st  section  of  the 
same  statute,  relating  to  the  same  subject, 
which  provided,  that  where  an  injunction 
'* shall  be  dissolved  in  whole  or  in  part," 
ten  per  centum  per  annum  damages  shall 
be  paid  to  the  plaintiff  at  law,  from  the 
time  the  injunction  was  awarded,  **till  the 
dissolution;"  expressly  applying  the  gen- 
eral phrase  ** dissolution"  to  a  partial  dis- 
solution of  the  injunction.  As  to  the 
condition  of  this  particular  bond,  he  said, 
its  language  must  be  understood  secundum 
subjectam  materiam ;  and  though  not  very 
accurately  penned,  it  was  substantially  the 
condition  required  by  the  statute,  and  it 
was  a  good  statutory  bond;  certainly  as 
perfect  a  statutory  bond  as  the  injunction 
bond  in  Fox  v.  Mount  joy,  6  Munf.  36,  in 
which  this  court  held  the  obligee  entitled 
to  recover  his  damages,  thought  the  bond 
did  not  stipulate  for  the  payment  of  them. 
But,  he  added,  this  objection,  if  well 

74  ^founded,  lay  to  the  declaration,  and 
was  cause  of  demurrer;  but  the  dec- 
laration was  not  demurred  to;  and,  by  the 
new  statute  of  jeofails,  1  Rev.  Code,  ch. 
128,  {  103,  p.  512,  the  verdict  cured  the  de- 
fect, whether  it  was  one  of  form  or  of  sub- 
stance. 

2.  The  objection  to  the  replication   to  the 


second  plea,  for  concluding  to  the  country 
instead  of  the  court,  was,  obviously,  just 
as  applicable  to  the  plea  as  to  the  replica- 
tion :  if  the  objection  was  just,  the  plea 
should  have  concluded  with  a  verification  by 
the  record.  The  alleged  fault  in  pleading 
was  first  committed  by  the  defendant.  If 
the  replication  was  faulty,  he  should  have 
demurred  to  it;  and  that  would  have  carried 
the  court  back  to  the  first  fault  in  pleading* 
which  was  his  own.  Instead  of  demurring, 
he  joined  the  issue  tendered  by  the  replica* 
tion ;  and  so,  clearly,  this  fault  in  the  plain- 
tiffs' pleading,  if  fault  it  was,  was  cured 
by  the  verdict.  But,  as  the  matter  pleaded 
was  not  the  foundation  of  the  action  but 
wholly  collateral,  it  was  not  necessary  that 
it  should  be  verified  by  the  record.  1  Wms. 
Saund.  38,  n.  3. 

3.  In  answer  to  the  third  objection,  he 
cited  Mackey  v.  Fuqua,  3  Call  19;  Garland 
V.  Bugg,  1  Hen.  &  Munf.  374,  and  Boatright 
V.  Meggs,  4  Munf.  145.  The  first  case 
was  direct  to  the  point,  that  there  being- 
two  issues,  and  the  jury  t>eing  sworn  to  try 
the  issue,  the  misprision  should  be  held  im- 
material after  verdict;  and,  according  to 
the  others,  in  the  case  of  several  issues 
joined,  a  verdict  for  the  plaintiff  must  be 
taken  as  a  finding  upon  them  all. 

4.  Did  the  court  err  in  admitting  the  ex- 
tracts from  the  record,  instead  of  requiring 
the  whole  record  to  be  produced?  The  only 
questions  in  issue  were,  whether  the  injunc- 
tion had  been  dissolved,  and  whether  the 
bill  of  review  was  pending,  or  not.  The 
material  allegation  of  the  declaration  was, 
that  the  injunction  had  been  dissolved ;  and 

the  fact  of  dissolution  being  alleged 
75        *wlthout  a  prout  patet  per  recordum, 

it  would  have  been  enough  to  shew  a 
dissolution  of  the  injunction  before  the  ac- 
tion brought,  and  any  variance  between  the 
date  alleged  and  the  date  proved,  would 
have  been  immaterial,  even  if  the  date  had 
not  been  alleged  under  a  scilicet ;  Purcell  v. 
Macnamara,  9  Ekist  157 ;  Phillips  v.  Shaw, 
4  Barn.  &  Aid.  435;  5  Id.  964;  Stoddart  v. 
Palmer,  3  Barn.  A  Cress.  2;  6  £ng.  C.  L. 
Rep.  447;  7  Id.  318;  10  Id.  4;  Mowry  v.  Mil- 
ler, 3  Lieigh  561.  Much  more  was  the  date 
immaterial  here,  where  it  was  alleged  under 
a  scilicet ;  Bynner  v.  Russel,  1  Bing.  23 ;  8 
Kng.  C.  L.  Rep.  230;  Jackson's  adm'r  v. 
Henderson,  3  Leigh  1%.  Then,  as  it  cer- 
tainly was  not  necessary,  in  the  pleading, 
to  allege  the  dissolution  of  the  injunction, 
or  the  decision  upon  the  bill  of  review,  with 
a  prout  patet  per  recordum,  so  it  was  not 
necessary,  upon  these  issues,  to  produce 
the  whole  record  to  prove  those  facts,  since 
if  the  whole  record  had  been  produced,  it 
could  have  shewn  nothing  at  all  material  to 
the  issues  but  the  decrees  of  which  extracts 
were  offered. 

Johnson,  in  reply,  said,  that  the  statutes 
of  jeofails,  which  had  been  relied  on  to 
obviate  his  first  objection,  only  cured  a  de- 
fective statement  of  a  good  title,  whether 
the  defect  was  one  of  form  or  substance; 
but  it  had  no  application  to  a  case  in  which 
the  pleadings  shewed  no  title  or  an  insuffi- 
cient one. 

CARR,  J.  The  first  question  is,  whether, 
in  this  action  upon  an  injunction  bond,  it 
appearing  that  the  injunction  was  only  dis- 
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solyed  in  part,  the  action  can  be  maintained 
on  the  bond?  I  think  it  may.  The  words 
of  the  statute  are,  that  *^a  bond  shall  be 
^iven  for  paying-  all  money  or  tobacco  and 
costs  due  or  to  become  due,  to  the  plaintiff 
in  the  accion  at  law,  and  also  all  such  costs 
and  damages  as  shall  be  awarded  against 
him,  in  case  the  injunction  shall  be  dis- 
Bolvcd."  I  do  not  think  the  words  of  the 
bond,  in    this  case,    differ  materially 

76  *from  the  condition   required    by    the 
statute.     I  have  looked  back,  and  iind 

that  the  statute  now  in  force,  is  exactly 
the  same  with  that  passed  in  1744,  5  Hen. 
Atat.  at  large,  p.  241,  except  that  the  words 
''and  damages"  have  been  added,  since  the 
passing  of  the  statute  giving  damages  on 
the  dissolution  of  injunctions.  Under  a 
law  of  such  long  standing,  it  must  very  often 
have  happened,  that  partial  dissolutions 
have  taken  place,  and  resort  been  had  to 
the  injunction  bond ;  yet  the  objection  now 
taken  to  the  action,  is,  so  far  as  I  can  find, 
one  never  raised  before.  Being  now  raised, 
however,  it  must  be  considered.  Why  is  an 
injunction  bond  required  at  all?  It  is,  I 
presume,  because  the  plaintiff  having  in  his 
favour  the  strong  evidence  of  the  judgment, 
it  is  thought  just,  that  before  the  defendant 
shall  arrest  him  in  his  progress,  he  shall 
make  perfectly  secure  to  him,  not  only  the 
jndg-ment,  or  so  much  of  it  as  he  shall  in- 
join,  but  all  costs  and  damages  which  may 
arise  from  the  proceeding-  in  equity.  If 
this  be  the  object  of  the  bond,  what  is  the 
difference  in  principle,  between  a  partial 
and  a  total  dissolution?  I  can  see  none.  It 
is  a  difference  in  amount  only.  In  the  case 
before  us,  a  total  dissolution  would  have  left 
£206.  13.  9.  with  interest,  damages  and 
costs,  as  the  sum  secured  by  the  injunction 
bond,  while  the  partial  dissolution  left  that 
sum,  minus  £2^,  to  be  thus  secured.  But 
it  was  said,  that  when  the  law  enacts,  that 
the  debt,  damages  and  costs,  shall  be  paid 
'*in  case  the  injunction  be  dissolved,"  the 
words  tie  us  up  to  a  total  dissolution,  be- 
cause the  injunction  cannot  be  said  to  be 
dissolved  while  a  part  of  it  remains.  This 
construction  would  lead  to  consequences 
absurd  and  unjust,  such  as  we  ought  not 
lightly  to  impute  to  the  legislature:  for 
supposing  the  debt  injoined  to  be  ;^1000.  if 
the  injunction  be  dissolved  for  ;^999.  accord- 
ing to  his  construction,  there  can  be  no  re- 
covery upon  the  bond.  But  I  think  there 
is  proof  in    the  61st  section    of    this 

77  same  statute,  *that  the  legislature  did 
not  by  dissolution,  mean  nothing  less 

than  a  total  dissolution.  This  section  en- 
acts substantially,  that  where  an  injunction 
to  a  judgment  shall  be  dissolved  wholly  or 
in  part,  damages  &c.  from  the  time  the  in- 
junction was  awarded,  until  the  dissolution, 
shall  be  paid  to  the  party  on  whose  behalf 
such  judgment  was  obtained,  on  such  sum 
as  appears  to  be  due,  including  costs ;  and 
where  such  injunction  shall  be  depending 
in  the  district  court  of  chancery,  the  clerk 
shall,  on  dissolution  thereof,  certify  &c. 
Here  we  find  a  dissolution  in  part  expressly 
called  a  dissolution.  We  see  too,  that  on  a 
partial  dissolution,  the  party  injoining  shall 
pay  damages  on  such  sum  as  appears  due, 
including  costs,  unless  the  court  before 
whom  the  case  was  heard,  shall  direct  other- 


wise. Can  we  imagine,  that  the  same 
law  which  inflicts  this  penalty  on  the  party 
as  to  whatever  sum  he  unjustly  injoins, 
could  possibly  mean  to  say,  that  though 
he  had  unjustly  injoined  ;^999.  out  of 
j^lOOO.  the  bond  given  to  secure  the  whole 
should  not  be  forfeited?  should  furnish  no 
security  whatever  for  the  sum  really  due? 
I  do  not  think  there  is  any  thing  in  this 
objection. 

The  next  objection  was  to  the  replication 
to  the  second  plea ;  that  it  was  naught  in 
concluding  to  the  country  instead  of  the 
court.  The  first  answer  is,  that  the  plea 
and  replication  equally  refer  to  a  fact  of 
record,  the  former  averring  that  the  cause 
was  still  depending,  the  other  that  it  was 
decided ;  if,  therefore,  it  was  necessary  for 
the  replication  to  conclude  to  the  court,  it 
was  equally  so  for  the  plea.  But,  2ndly,  I 
do  not  think  it  was  necessary  for  either  so 
to  conclude.  The  averment  on  either  side 
was  of  a  matter  of  fact,  namely,  whether  the 
cause  was  depending  or  decided.  The  con- 
clusion to  the  country,  was,  I  think,  right. 
And  to  prove  either  pendency  or  decision  of 
the  cause,  a  mere  extract  from  the  record 
would  have  been  sufficient.  To  say,  that 
nothing    less    than    the    whole    of    a 

78  ^voluminous  record  must  be  exhibited, 
to  prove  the  simple  fact  of  pendency 

or  decision,  would  be  as  inconvenient,  as  it 
seems  to  me  unnecessary  and  unreasonable. 
But  a  3rd  and  conclusive  answer  to  this  ob- 
jection is,  that  if  the  conclusion  of  the 
replication  was  wrong,  the  defendant  ought 
to  have  demurred  instead  of  taking  issue; 
and  he  cannot  after  verdict  avail  himself 
of  such  an  objection. 

As  to  the  third  objection,  that  the  jury 
was  sworn  to  try  the  issue,  when  there 
were  two  issues ;  it  was  expressly  decided 
in  Mackey  v.  Fuqua,  that  this  is  not  error. 

The  last  point  was  that  made  on  the  ex- 
ception to  the  opinion  of  the  court,  per- 
mitting the  extracts  from  the  decrees  and 
orders  in  the  injunction  cause,  to  go  in 
evidence  to  the  jury,  instead  of  requiring 
the  whole  record.  I  think  the  objection  un- 
founded. The  court  was  right  in  admitting 
the  evidence.  I  cannot  think  that,  in  order 
to  prove  the  simple  facts  for  which  these 
extracts  were  adduced,  and  which  they 
clearly  prove,  it  was  necessary  to  produce 
the  whole  record,  however  long.  The  judg- 
ment should  be  affirmed. 

CABELL,  J.,  concurred. 

BROOKE,  J.  I  have  no  doubt,  that  the 
partial  dissolution  of  the  injunction,  was  a 
forfeiture  of  the  injunction  bond ;  other- 
wise, a  dissolution  as  to  all  but  the  most 
trivial  part  of  the  debt,  would  absolve  the 
sureties  in  the  injunction  bond,  and  leave 
the  defendant  in  equity  wholly  without  se- 
curity as  to  the  principal  part  of  the  debt, 
which  the  court  of  chancery  as  well  as  the 
court  of  law  has  adjudged  to  be  justly  due 
to  him.  It  was  said,  that  the  condition  of 
the  bond  in  this  case,  is  not  pursuant  to  the 
statute  which  requires  the  bond.  The  an- 
swer is,  that  the  statute  does  not  prescribe 
the  form  of  the  bond ;  and  if  the  bond 

79  did  no  pursue   the  ^statute   in    terms, 
the   obligors  cannot  complain.     I  see 

no  fault  in  the  pleadings,  on  which  the 
plaintiff  in  error  can  found  an  available  ob- 
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jectton :  for  though  they  are  informal,  they 
substantially  put  the  question  in  issue, 
whether  the  bill  of  review  was  still  pending 
in  the  court  of  appeals,  on  the  appeal 
from  the  order  of  the  chancellor  refusing  to 
allow  the  review,  after  the  decree  dissolving 
the  injunction,  from  which  decree  also  an 
appeal  had  been  taken.  I  am  also  of  opin- 
ion, that  the  evidence  offered  by  the  plain- 
tiffs below,  to  repel  the  averment  in  the 
second  plea,  that  the  case  was  still  pending 
in  the  court  of  appeals,  was  proper  evi- 
dence as  far  as  it  went.  The  matter  was 
collateral  to  the  claim  of  the  plaintiffs  on 
the  injunction  bond :  therefore,  it  was  not 
necessary,  that  it  should  have  been  pleaded 
with  a  verification  by  the  record ;  and  the 
extracts  from  the  proceedings  were  suflB- 
cient.  As  to  the  suggestion,  that,  for  aught 
that  appears,  the  appeal  from  the  chancel- 
lor's decree  dissolving  the  injunction  may 
be  still  pending,  it  is  enough  to  say,  that 
that  was  not  pleaded.  And  if  it  had  been 
pleaded,  it  might  have  t>een  insisted,  that 
the  bill  of  review,  and  the  appeal  from  the 
order  refusing  to  allow  it,  superseded  the 
appeal  from  the  decree  of  dissolution :  but 
on  this  point,  as  it  is  not  necessary,  I  give 
no  opinion.  I  think  the  judgment  should  be 
affirmed. 

TUCKER,  P.  I  am  of  opinion,  that  ac- 
cording to  the  true  construction  of  the  stat- 
ute, an  injunction  bond  taken  in  pursuance 
of  it,  is  forfeited  by  a  partial  dissolution 
of  the  injunction;  for  the  bond  is  to  be 
taken  with  condition  to  pay,  not  the  amount 
of  the  judgment  at  law,  but  all  money  and 
costs  due  or  to  become  due  to  the  plaintiff; 
that  is,  such  amount  as  after  the  investiga- 
tion of  the  case  in  equity  appears  to  be  due 
to  him.  The  object  of  the  statute  was  to 
afford  to  the  creditor  security  for  his  de- 
mand, when  delayed  by  injunction ;  and  that 
object  was  the  same,  whether  the 
80  plaintiff  in  ^equity  was  indebted  to 
the  full  amount  of  the  judgment  or 
not.  If  he  unjustly  delays  his  creditor  as 
to  any  part  of  his  demand,  he  ought  to  give 
security ;  since  it  is  but  fair,  that  the  aid 
of  equity  should  only  be  afforded  to  him, 
upon  the  condition  that  he  shall  make  his 
adversary  safe  to  the  extent  of  his  just 
demands.  Such  appears  to  me  to  be  the 
plain  policy  of  the  law;  such  too,  the  fair 
construction  of  its  language;  and  such,  I 
believe,  has  been  the  universal  interpreta- 
tion placed  upon  its  provisions. 

The  bond  in  this  case,  however,  is  not  in 
terms,  upon  condition  to  pay  the  amount 
due  or  to  become  due  to  the  plaintiff,  but 
it  binds  the  obligors  to  pay  the  amount  of 
the  judgment:  and  it  was  argued,  that  by 
these  terms,  if  the  injunction  is  to  be  con- 
sidered as  dissolved,  the  plaintiff  must 
recover  the  whole,  if  he  recovers  at  all.  Be 
it  so.  The  injunction  is  certainly  dissolved ; 
the  order  originally  made  no  longer  stands, 
and  if  we  must  stick  to  the  letter,  the  plain- 
tiff is  entitled  to  judgment  for  the  whole 
amount.  But  I  am  of  opinion,  we  are  not 
to  stick  to  the  letter  in  these  statutory 
bonds,  taken  by  officers  of  the  courts,  with- 
out the  supervision  of  any  tribunal,  and  in 
the  absence  of  the  obligee.  The  court  of 
chancery  awarded  the  injunction,  upon  the 
terms  of  bond   with   security    being    given 


according  to  law ;  that  is,  as  we  have  jnst 
seen,  making  the  security  responsible  for 
whatever  might  eventually  be  found  due. 
It  is  fair  to  presume,  that  such  was  the  de- 
sign of  the  parties,  however  clumsily  it 
may  have  been  expreiBsed  by  the  officer  who 
prepared  the  bond.  The  bond  says,  indeed, 
that  the  obligors  shall  pay  the  amount  of 
the  judgment,  and  all  such  costs  as  shall  be 
awarded  by  the  court  of  chancery.  We  can- 
not believe  the  obligors  designed  to  bind 
themselves  to  the  payment  of  the  whole 
judgment,  if  the  court  should  perpetuate 
the  injunction  as  to  part.  We  must  under- 
stand it  as  meaning,  that  they  should  be 
bound  to  the  payment  of  such  part  of  the 
judgment  as  should  t>e  awsirded  to  be 

81  paid  by  the  court  of  chancery.     *It  is 
doing   no   force   to   the  expression  to 

consider  the  words  ^*as  shall  be  awarded  by 
the  court  of  chancery"  as  applying  to  the 
judgment  as  well  as  the  costs;  since  the 
plaintiff  having  submitted  the  justice  of 
that  judgment  to  the  decision  of  the  court 
of  chancery,  very  naturally  designed  only  to 
bind  himself  to  pay  the  amount  of  the  judg- 
ment, or  such  part  of  it,  as  according  to 
the  award  of  that  court  might  be  found  to 
be  due.  Upon  the  whole,  I  am  of  opinion, 
that  the  plaintiffs'  action  is  sustainable. 

As  to  the  second  objection,  I  am  of  opin- 
ion, that  it  is  urged  with  an  ill  grace  by 
the  party  who  was  first  guilty  in  his  plea, 
of  the  very  fault  he  complains  of  in  the 
replication.  Indeed,  it  is  possible,  that  in 
this  respect  as  well  as  in  others,  his  plea 
was  defective,  though  the  replication  be 
not  liable  to  a  like  objection.  For  the  dis- 
tinction is,  that  where  the  gist  of  the  ac- 
tion or  defence  is  a  matter  of  record,  it 
must  be  pleaded  with  a  verification  by  the 
record ;  and  as,  here,  the  existence  of  the 
case  in  the  court  of  appeals  in  the  gist  of 
the  defence,  perhaps  the  record  should  have 
t>een  pleaded  by  him.  On  this  point,  how- 
ever, I  give  no  opinion;  feeling  assured, 
that  the  replication  is  not  defective  in  this 
regard.  For  it  is  also  a  rule,  that  where 
the  record  is  not  the  gist  of  the  plaintiff's 
demand,  but  merely  collateral,  it  is  not  nec- 
essary that  he  should  plead  it.  He  may 
give  it  in  evidence.  1  Wms.  Saund.  38,  n. 
3;  2  Id.  344,  n.  2;  2  Bac.  Abr.  Evidence,  F. 
p.  612.  Now  here,  the  injunction  bond  is 
the  foundation  of  the  action,  and  the  fact 
of  dissolution  is  a  collateral  matter,  which 
indeed  is  to  be  established  by  a  record,  but 
is  to  be  tried  by  the  jury  upon  the  produc- 
tion of  the  proper  record  evidence  before 
them.  There  is,  however,  a  decisive  objec- 
tion to  the  defendant's  plea  in  another 
respect.  The  declaration  -sets  forth  a  dis- 
solution of  the  injunction  by  an  order  of 
the  chancellor,  affirmed  by  the  court  of  ap- 
peals.    The  plea  in  question,    instead 

82  of  ^negativing  the  fact  of  dissolution, 
merely   alleges  that  *'the  case  is  still 

pending  on  a  bill  of  review;"  which  it  may 
be,  as  an  original  bill,  though  the  order  of 
dissolution  may  stand  unassailed  and  unre- 
versed. 

As  to  the  third  objection :  this  court  has 
more  than  once  decided,  that  if  the  verdict 
for  the  plaintiff  answers  to  all  the  issues, 
it  shall  not  be  set  aside,  merely  because,  by 
the  record,  the  jury   appear  to   have    been 
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sworn  to  try  the  issue,  when  in  fact  there 
were  several  issues  made  up  in  the  cause. 
In  my  opinion,  in  such  a  case,  the  record 
ought  always  to  have  been  interpreted  to 
mean,  that  the  jury  were  sworn  to  try  all 
the  matter  in  controversy  constituting  the 
iasues  in  fact  in  the  cause. 

Then  as  to  the  last  objection.  On  a  mere 
question  of  fact  as  to  the  dissolution  of  an 
injunction,  or  the  pendency  of  an  appeal,  I 
think  it  would  be  an  abuse  to  require  a 
complete  copy  of  a  voluminous  record  to  be 
produced.  AH  that  is  necessary  is  to  pro- 
duce so  much  ot  the  record  as  satisfactorily 
establishes  the  fact  in  question.  This  has 
been  done  here.  The  copy  of  the  orders  of 
.  the  court  of  chancery  shews  the  dissolution 
of  the  injunction,  the  application  for  the 
bill  of  review,  and  the  refusal  of  that  ap- 
plication ;  which  last  order  is  that  which 
was  affirmed  by  the  court  of  appeals,  as  is 
manifest  from  comparing  the  dates.  This 
was  all  that  could  be  necessary  on  these 
issues.  1  Stark.  Law  Bv.  part  2,  p.  246 ; 
Jones  V.  Randall,  Cowp.  17.  For,  where 
the  fact  to  be  shewn  is  merely  that  a  decree 
has  been  made  in  the  court  of  chancery,  or 
that  a  decree  made  there  has  been  reversed 
on  appeal,  proof  of  the  other  proceedings 
will  not  be  necessary,  but  the  adversary 
party  will  be  at  liberty  to  shew  any  other 
matter  in  the  record,  which  may  avoid  the 
effect  of  that  which  is  introduced.  Bull. 
N.  P.  235. 

Judgment  affirmed. 


83 


•Early  v.  Clarkson's  Adm'r. 

January,  1886,  Richmond. 


Joint  Actions— Jndgaieiit.*— Upon  a  scire  facias  to  re- 
vive a  Jadfirment  against  two  persons  Jointly,  and 
in  all  joint  actions  against  two  persons  on  a  joint 
contract,  it  is  error  to  enter  final  judgment 
affainst  one,  until  tbe  plaintiff  has  matured  the 
case  affalnst  the  other  also,  so  that  a  joint  juder- 
ment  may  be  entered  against  both,  or  has  pro- 
ceeded against  the  other  as  far  as  the  law 
authorizes  or  enables  him  to  proceed. 

Clarkson's  administrator,  in  May  1821, 
brought  debt  upon  a  bond  against  Taylor, 
in  the  circuit  court  of  Franklin.  Bail 
being  required  on  the  capias  ad  responden- 
duth,  the  sheriff  returned    the    writ    **exe- 


•Joint  Contracts— Judgment.— In  Hoffman  y. 
Bircher,  22  W.  Va.  642,  It  is  said :  "It  is  a  well  esUb- 
lished  rule  of  the  common  law,  that  the  plaintiff 
upon  a  joint  contract,  must  sue  all  the  joint  con- 
tractors, and  bring"  all  of  them  before  the  court, 
and  mature  his  cause  against  all,  or  if  any  could 
not  be  brought  before  the  court  he  must  proceed  to 
outlawry  against  such  defendants  before  he  could 
obtain  a  judgment  against  any  of  them;  and  that 
be  must  recover  a  joint  judgment  asralnst  all  the 
defendants,  except  such  as  may  be  discharged  from 
liability  by  a  defence  personal  to  themselves,  such 
as  infancy,  bankruptcy  or  any  other  matters  which 
do  not  uo  to  the  foundation  of  the  action,  or  against 
none  of  them;  and  this  result  followed  in  every 
joint  action,  whether  brought  upon  a  joint,  or  upon 
a  joint  and  several  obligation,  for  the  plaintiff  hav- 
ing elected  to  treat  it  as  joint,  he  took  his  joint 
remedy  subject  to  all  the  incidents  of  a  joint  con- 
tract Taylor  v.  Beck,  S  Rand.  816;  Baber  v.  Cook. 
11  Leiffh  000:  Peasley  v.  Boatwrlght  2  Leigh  196; 
Jenkins  v.  Hurt's  Com'rs,  2  Rand.  446;  Early  v.  Clark- 
son"  t  Adm'r,  7  LHah  88."  As  authority  for  the  above 
proposition,  the  principal  case  is  cited  in  State  v. 
Hays.  30  W.  Va,  ill,  8  S.  E.  Rep.  180:  Beazley  v.  Sims, 
81  Va.  64d.  See  also.  Brown  v.  Belches,  1  Wash.  8. 
The  principal  case  overrules  Moss  v.  Moss.  4  H.  &  M. 
388.  In  which  case  it  was  held,  that  where  an  action 
on  a  joint  and  several  bond,  against  six  obligors, 
and  the  capias  (which  was  against  them  all)  was 
executed,  on  two  only:  the  plaintiff  was  not  bound 
to  sue  oat  further  process  against  the  rest,  but 


cuted,  and  Henry  Early  appearance  bail*' 
for  the  defendant;  and  he  returned  also  the 
instrument  whereby  Early  undertook  as 
appearance  bail,  which  was  not  a  bail 
bond,  but  an  acknowledgment  under  his 
hand  and  seal  that  he  was  the  appearance 
bail.  The  plaintiff  filed  his  declaration  at 
May  rules  1821,  and  a  conditional  judgment 
was  entered  in  the  office  against  the  defend- 
ant (who  failed  to  appear)  and  Early  the 
appearance  bail;  which  was  confirmed  at 
June  rules;  and  final  judgment  by  default 
was  entered  against  the  defendant  and  the 
bail,  in  July  following. 

In  May  1828,  Clarkson's  administrator 
sued  out  a  scire  facias  upon  the  judgment 
against  Taylor  and  Early,  returnable  to 
June  rules;  on  which  the  sheriff  returned 
** executed  on  Early;  Taylor  not  found." 
Whereupon,  a  conditional  judgment  was 
entered  in  the  office  against  Early ;  which 
was  confirmed  at  the  ensuing  rules ;  and 
judgment  by  default  was  finally  entered 
against  him  at  August  term  1828.  Mean- 
time, Taylor  had  not  appeared,  nor  were 
any  proceedings  had  against  that  defend- 
ant, till  September  rules;  when  an  alias 
scire  facias  was  sued  out  against  Taylor ; 
but  what,  or  whether  any  thing,  was  done 

afterwards,  did  not  appear. 
84  *Upon    the    petition  of    Early,  this 

court  allowed  a  supersedeas  to  the 
judgment  by  default  against  him  on  the 
pcire  facias. 

The  cause  was  argued  here,  by  Johnson 
for  the  plaintiff  in  error,  and  Briggs  for 
the  defendant.  1.  One  question  was, 
whether  the  informal  engagement  of  Early 
to  be  appearance  bail  for  Taylor  in  the 
original,  suit,  so  bound  him  as  appearance 
bail,  that  a  joint  judgment  could  regularly 
be  entered  against  Taylor  and  him,  for 
default  of  appearance  of  the  principal? 
But  this  question  was  concluded  by  the 
statute  of  limitations,  1  Rev.  Code,  ch. 
128,  {  19,  p.  492,  which  would  have  been  a 
bar  to  a  supersedeas  to  the  original  judg- 
ment, and  so  precluded  the  court  from  cor- 
recting any  error  therein,  if  error  there  was. 
2.  The  main  question  remained — Whether 
upon  this  scire  facias  upon  a  joint  judg- 
ment against  two  defendants,  a  several 
judgment  could,  under  the  circumstances, 
be  entered  up  against  one  of  them?  Upon 
this  point,  the  following  authorities  were 
cited:  Moss  v.  Moss's  adm'r,  4  Hen.  & 
Munf.  293;  Barton  v.  Petit  &  Bayard,  7 
Cranch  194;  Jenkins  v.  Hurt,  2  Rand.  446; 
Peasley  v.  Boatwright,  2  Leigh  195. 


miffht  take  Judcrment  aflralnst  those  two.  In  such 
case,  it  seems  indifferent  whether  tbe  declaration 
be  airainst  those  two  only,  or  acrainst  all  named  in 
the  writ,  provided  the  bond  be  properly  described. 
In  Beazley  v.  Sims,  81  Va.  644,  it  Is  said,  in  actions 
on  contract  against  several,  the  common-law  rule 
was  that  all  should  be  summoned  actually,  or  con- 
structively, by  prosecution  to  outlawry,  before  judg- 
ment could  be  had  against  any.  Early  v.  Clarkson, 
7  LHoh  83  :  IV.  Mln.  Inst.  (8d  Ed.)  56©  570.  Bui  the 
Code  1878.  ch.  1«7,  S  50,  changes  this  rule  whereby  a 
judgment  may  be  had  against  one  defendant  served 
with  process,  and  a  discontinuance  as  to  the  others, 
or  at  the  plaintiff's  election,  subsequent  service  of 
process  and  judgment,  in  the  $ame  suit,  against  the 
other  defendants.  Bush  v.  Campbell.  26  Gratt  403. 
See  also,  foot-note  to  last  case:  Muse  v.  Farmers' 
Bank.  27  Qratt.  258;  Moffettv.  Bickle.  21  Gratt  280. 
and  note  :  Code  1887.  S§  8395-6  ;  monographic  note  on 
"Judgments"  appended  to  Smith  v.  Charlton.  7 
GratL  426. 
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BROCKENBROUGH,  J.  It  is  unneces- 
sary to  inquire  whether  a  judgment  could 
properly  and  legally  be  entered  in  the  orig- 
inal action,  against  Karly  as  appearance 
bail  for  the  defendant  Taylor.  In  point  of 
fact,  such  a  judgment  was  rendered  against 
him  by  default  in  July  1821 ;  more  than 
five  years  before  the  suing  out  the  scire 
facias  to  revive  the  judgment,  and  yet 
longer  before  the  supersedeas  was  awarded 
in  this  case.  The  statute  of  limitations  is 
a  bar  to  the  reversal  of  the  judgment  of 
July  1821 ;  and  although  the  proceedings 
on  that  judgment  are  made  a  part  of  the 
record  in  the  case  of  the  scire  facias,  yet 
we  cannot  look  into  that  judgment,  to  see 
whether    there    was  error  or  not.     It 

85  *must  stand  as   an    unreversed   joint 
judgment    against  Taylor  and  Karly. 

The  only  question  now  to  be  considered, 
is,  whether  the  plaintiff  had  a  right  to 
take  a  conditional  judgment  at  rules  on  the 
scire  facias,  against  Early  separately, 
have  it  confirmed  at  the  next  rules,  and 
rendered  final  by  the  default  of  Early  at 
the  succeeding  term  of  the  court?  or 
whether  he  should  have  deferred  these  pro- 
ceedings, until  the  other  defendant  should 
be  brought  before  the  court  by  the  execu- 
tion of  an  alias  or  pluries  scire  facias,  or 
attachment,  or  unless  the  suit  against 
the  other  defendant  should  abate  by  the 
return  of  the  sheriff,  or  by  death? 

The  former  course  was  adjudged  by  this 
court  to  be  the  correct  one,  in  1809,  in 
Moss  V.  Moss's  adm'r.  In  that  case  judge 
Fleming  said,  that  the  cases  in  England 
relating  to  mere  matters  of  practice,  ought 
to  have  no  effect  on  the  practice  here; 
*' which  has  uniformly  been,  for  more  than 
half  a  century,  in  cases  of  this  sort,  to  pro- 
ceed against  such  of  the  defendants  as  may 
have  been  arrested,  without  regard  to 
others,  who  have  never  been  so,  nor  entered 
an  appearance."  A  contrary  decision  was 
made  by  the  supreme  court  of  the  U.  States 
in  1812  in  Barton  v.  Petit  &  Bayard,  7 
Cranch  194,  a  case  which  arose  under  the 
Virginia  laws;  but  it  is  very  probable,  that 
Washington,  J.,  who  deliver^  the  opinion 
of  the  court,  was  not  apprised  of  the  deci- 
sion of  the  supreme  court  of  Virginia,  and 
the  long  continued  practice  here,  or  he 
would  have  paid  the  same  regard  to  it,  that 
he  did  to  the  law  of  Pennsylvania.  He 
remarked,  that  **  whatever  may  be  the 
mode  provided  by  law  for  forcing  an  ap- 
pearance, the  plaintiff  cannot  proceed  to 
obtain  a  judgment  against  one  defendant 
in  a  joint  action  against  two,  until  he  has 
proceeded  against  the  other  as  far  as  the 
law  will  authorize,  unless  the  law  dispenses 
with  the  necessity  of  proceeding  against 
the  other  defendant,  beyond  a  certain 

86  point,  to  force  an  appearance.    *Thus, 
in  Pennsylvania  (as  is  known  to  one 

of  the  judges  of  this  court)  if  the  sheriff 
return  non  est  inventus  as  to  one  defend- 
ant, the  plaintiff  may  proceed  against  the 
other  on  whom  the  writ  was  served**  Ac, 
This  decision  of  Barton  v.  Petit  A  Bayard 
had  no  influence  in  our  courts,  and  the 
ancient  practice  continued  to  prevail,  as 
recognized  in  the  case  of  Moss  v.  Mo8s*s 
adm'r,  until  the  decision  of  Jenkins  v. 
Hurt,  in  1824,  where   Green,  J.,  who  deliv- 


ered the  opinion  of  the  court,  said,  '*that 
in  anoint  action  upon  contract,  the  plain- 
tiff must  have  judgment  against  all  the  de- 
fendants before  the  court,  or  he  can  have 
judgment  against  none.**  In  that  case, 
both  of  the  defendants  were  before  the 
court,  both  having  been  arrested,  but 
against  one  the  judgment  was  entered  by 
default  in  the  oflBce ;  the  other  defendant 
appeared  and  pleaded,  but  subsequently 
withdrew  his  plea,  and  a  separate  judgment 
was  rendered  against  him  in  term  time. 
This  court  adjudged,  that  the  separate 
judgments  were  erroneous,  reversed  them, 
and  entered  a  joint  judgment  against  both 
defendants.  The  same  course  was  pursued 
in  Peasley  v.  Boatwright.  These  case  arc 
not  identical  with  that  of  Moss  v.  Moss's 
adm*r,  nor  with  that  now  before  the  court: 
and  the  question  is,  whether  we  shall  ad- 
here to,  or  depart  from,  the  ancient  rule, 
in  cases  of  the  kind  now  under  adjudica- 
tion? I  hope  I  may  be  excused  for  remark- 
ing, that  it  is  within  my  own  knowledge, 
that,  notwithstanding  the  decisions  in 
Jenkins  v.  Hurt  and  Peasley  v.  Boatwright, 
the  practice  still  very  extensively  prevails 
in  the  courts  of  original  jurisdiction,  where 
several  defendants  are  sued,  and  a  part  only 
arrested,  and  a  non  est  Inventus  returned 
as  to  the  others,  to  proceed  to  judgment 
and  execution  against  such  of  the  defend- 
ants as  have  been  arrested,  and  to  go  on 
at  rules  against  the  others  until  they  are 
arrested,  and  then  to  obtain  judgments 
against  them,  from  time  to  time,  till  satis- 
faction be  obtained.  If  we  must  put 
87  down  this  practice,  I  *fear  it  will 
depend  on  the  good  will  of  defend- 
ants, or  the  statute  of  limitations,  whether 
our  docket  shall  not  be  increased  to  four- 
fold its  present  bulk. 

I  am  of  opinion,  that  the  old  practice 
should  be  adhered  to.  1.  Because  it  was 
the  law  of  the  land  for  more  than  fifty 
years  before  the  year  1809,  and  until  1824, 
and  then  was  not  changed  by  any  legisla- 
tive act.  2.  Because  it  is  a  very  convenient 
practice,  not  injurious  to  defendants,  and 
beneficial  to  plaintiffs,  tending  to  the  more 
expeditious  recovery  of  their  just  dues. 
3.  Because  that  practice  was  founded,  not 
on  the  english  practice  In  courts  of  common 
law,  but  on  the  construction  of  some  of  our 
own  ancient  statutes;  and  whether  that 
construction  was  originally  right  or  wrong, 
yet  it  teing  received  as  the  right  one,  it 
should  have  been  continued  unless  changed 
by  legislative  authority.  But  I  think  it 
was  the  right  one.  The  conditional  judg- 
ment, and  conditional  judgment  confirmed, 
entered  against  a  defendant  on  whom  a 
capias  ad  respondendum  has  been  executed, 
but  who  does  not  appear  according  to  the 
exigency  of  the  writ,  seems  to  have 
been  founded  on  the  statute  of  1705; 
and  the  proceeding  at  rules,  by  which  a 
cause  is  matured  for  trial,  instead  of  matur- 
ing it  in  court,  is  founded  on  the  act  of 
1727.  (See  1  Rob.  Prac.  166,  3  Hen.  stat. 
at  large,  294,  and  4  Id.  184. )  The  practice 
also,  of  the  plaintiff's  filing  his  declaration 
at  rules,  giving  to  the  defendant  who 
appears  a  rule  to  plead,  the  entry  of  a  judg- 
ment at  rules  on  the  failure  of  the  defend- 
ant to  plead  at  the  expiration   of  a  month. 
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and  the  fiaality  of  the  judgment  in  the 
office  if  not  set  aside, — is  also  founded  on 
the  same  act  of  1727.  Both  the  statutes 
referred  to,  contemplated  the  existence  of 
joint  actions  against  sundry  persons,  as 
well  as  actions  against  a  single  defendant. 
The  first  statute  speaks  of  attaching  **the 
body  of  one  or  more  person  or  persons;*' 
and  the  other  speaks  of  writs  being  issued, 
whereby  **the  sheriff  is  commanded  to 

88  take  the  body  or  bodies  *of    any  per- 
son or   persons"  Ac,     Both  authorize 

the  rendition  of  the  judgment  by  default, 
on  the  return  of  the  process  executed ;  and 
the  latter  declares,  that  if  the  defendant 
appears  on  the  appearance  day,  the  plain- 
tiff shall  file  his  declaration  within  four 
days  thereafter,,  and  if  he  fails  to  do  it  he 
shall  be  nonsuited.  Now,  suppose  two 
persons  sued,  and  the  writ  is  served  on 
one  of  them  only.  He  appears  on  the  return 
day  of  the  writ,  and  the  plaintiff  is  com- 
pelled to  file  his  declaration,  or  be  non- 
suited. The  plaintiff  accordingly  files  it, 
and  he  gives  his  rule  to  plead  and  enters 
his  judgment,  but  it  can  only  be  entered 
against  one,  for  the  other  is  not  brought 
before  the  court.  This  j.udgment,  by  the 
very  te«'ms  of  the  statute,  is  final,  unless 
set  aside ;  and  hence  the  separation  of  the 
two  defendants  is  a  necessary  result  of  the 
proceedings  authorized  by  the  statute.  In 
like  manner,  if  the  defendant  on  whom  the 
process  is  served  fails  to  appear,  the  plain- 
tiff, on  the  return  of  the  writ  on  the  ap- 
pearance day,  is  authorized  by  the  act  of 
1705,  to  take  his  conditional  judgment. 
But  he  cannot  take  it  against  the  one  on 
whom  process  is  not  served.  If  then  he 
takes  the  judgment  which  the  act  author- 
izes, the  defendants  necessarily  become 
separated.  For  these  reasons,  I  think  the 
judgment  should  be  affirmed — But  as  I  find 
that  all  my  brethren  are  of  the  contrary 
opinion,  I  shall  hereafter  consider  the  case 
of  Moss  V.  Moss's  adm*r  on  this  point,  to 
be  completely  overruled. 

TUCKER,  P.  I  am  of  opinion,  that 
there  is  error  in  the  judgment  of  the*  cir- 
cuit court  in  this,  that  a  final  judgment 
ought  not  to  have  been  rendered  against 
Early  on  the  joint  scire  facias,  until  the 
plaintiff  below  had  matured  the  case  against 
the  other  defendant  also,  or  had  proceeded 
against  the  other  defendant  as  far  as  the 
law  authorized  or  enabled  him  to  do.  The 
able  opinion  which  has  just  been  de- 

89  livered  to   the   contrary,    demands  *a 
succinct    statement    of    the     reasons 

which  influence  me  in  giving  this  judg- 
ment. 

It  cannot  be  denied,  that  for  a  long 
course  of  time,  the  practice  which  was 
sanctioned  by  this  court  in  the  case  of 
Moss  V.  Moss's  adm'r,  was  pursued  in 
many,  if  not  in  all,  the  courts  of  the  com- 
monwealth. It  was  said,  in  that  case,  to 
have  been  reported  as  the  established  prac- 
tice of  the  general  court,  and  thus,  most 
probably,  it  pervaded  the  whole  country. 
And  if  it  had  been  a  mere  matter  of  prac- 
tice, as  the  venerable  judge  Fleming  seems 
to  have  considered  it,  there  would  be  much 
reason  for  adhering  to  it.  But  the  subject 
has  been  anxiously  considered  on  more 
than    one    occasion  by    this  court ;  and  the 


result  has  been  an  explicit  disapprobation 
of  the  practice,  upon  the  ground  that  it 
was  not  mere  matter  of  practice,  but  mat- 
ter of  contract  which  the  courts  are  bound 
to  respect  and  to  enforce,  according  to  the 
real    intention  of  the    contracting  parties. 

The  law  has  provided  various  forms  for 
the  various  contracts  arising  out  of  the 
concerns  of  life,  and  these  express  the  de- 
sign of  the  parties  in  entering  into  them. 
This,  which  is  so  strikingly  exemplified 
by  the  various  species  of  covenants  and 
warranties  inserted  in  conveyances,  is  not 
less  true  with  respect  to  bonds.  I  may  be 
willing  to  unite  in  a  bond  as  surety  for 
one  who  is  jointly  bound  with  me,  because 
I  know  that  no  judgment  can  be  rendered 
against  me  which  is  not  also  pronounced 
against  him;  and  I  also  know,  that  upon 
the  emanation  of  a  joint  execution,  accord- 
ing to  the  ordinary  course,  it  will  be  levied 
upon  the  goods  of  my  principal  in- 
stead of  my  own.  But  I  may  be  un- 
willing to  bind  myself  severally,  or 
severally  as  well  as  jointly,  because,  in 
that  case,  I  may .  be  first  sued  and  com- 
pelled to  bear  the  brunt  of  the  demand  for 
a  debt  really  due  from  another.  When, 
therefore,  I  do  enter  into  a  joint  bond,  it 
is  of  the  essence  of  my  contract,  that  the 
plaintiff  should  not  throw  the  burden  on  me 
alone,  and  by  his  mode  of  proceeding 
90  *deprive  me  of  the  aid  of  my  co-obli- 
gor in  sustaining  it.  This  is  fully 
and  unqualifiedly  admitted  in  relation  to 
the  commencement  of  the  action.  A  sev- 
eral action  cannot  be  brought  upon  a  joint 
bond  or  other  contract.  What  reason,  then, 
can  there  be,  because  the  first  process  in 
the  action  has  failed  of  its  effect  against 
my  co-obligor,  that  my  adversary  should  be 
relieved  from  the  pursuit  of  him,  and  be 
entitled  to  throw  the  burden  upon  me?  If 
he  was  bound  to  sue  him,  for  my  benefit 
and  advantage,  how  is  it  that  he  is  not 
bound  to  prosecute  the  suit,  as  far  at  least 
as  the  process  of  the  law  will  enable  him? 
I  cannot  perceive;  for  the  obligation  to 
sue,  seems  to  me  inevitably  to  imply  the 
obligation  to  prosecute  the  suit. 

Accordingly,  in  England,  as  it  is  ad- 
mitted, the  rule  is  established  beyond  con- 
tradiction, that  in  a  joint  action  upon 
contract  the  plaintiff  must  have  a  joint  judg- 
ment. Edwards  v.  Carter,  1  Stra.  473.  It 
could  not  be  otherwise,  upon  the  well  settled 
principle,  that  the  count  must  correspond 
with  the  contract  and  the  judgment  with 
the  count.  Co.  Litt.  203,  a.  The  plaintiff 
is  only  absolved  from  the  necessity,  when 
he  has  exhausted  the  process  of  the  law 
against  the  party  who  stands  out,  without 
being  able  to  bring  him  before  the  court. 
Thus,  in  a  suit  against  partners,  if  one 
is  out  of  the  kingdom,  and  not  amesnable 
to  process,  the  plaintiff  may  proceed  (say 
the  english  courts)  against  the  other; 
Symonds  v.  Parmenter  &  Barrow,  1  Wils. 
78.  So  with  us ;  Brown  v.  Belches,  1  Wash. 
9.  If  the  writ  is  returned  **no  inhabitant" 
as  to  one,  the  plaintiff  may  proceed  against 
the  other ;  for  the  law  furnishes  no  further 
process  against  him,  and  expressly  directs 
the  suit  to  be  abated  and  dismissed  as  to 
him.  But  if  the  writ  is  returned  *^non 
est   inventus,"    the   plaintiff   may  sue  out 
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an  attachment  and  take  a  final  judgment 
against  the  attached  effects,  or  he  may 
prosecute  to  outlawry,  and  thereupon  ob- 
tain judgment  as  in  other  cases  of  default. 
1  Rev.  Code,  ch.   128,  {  60,  61,  p.  504. 

91  *Of   late  years,  this  subject  has  re- 
peatedly come  under  the  consideration 

of  the  court.  In  the  case  of  Jenkins  v. 
Hurt,  Green,  J.,  delivering  the  judgment  of 
the  court,  said,  ^^In  a  joint  action  upon 
contract,  the  plaintiff  must  have  judgment 
against  all  the  defendants  before  the 
court,  or  he  can  have  judgment  against 
none."  And  moreover  the  judgment  so 
rendered  ought  to  be  joint;  for  the  county 
court,  in  that  case,  having  given  separate 
judgments  against  the  two  defendants, 
this  court  reversed  them,  and  entered  a  joint 
judgment  against  both.  This  latter  point 
is  also  sustained  by  the  case  of  Peasley  v. 
Boatwright;  where  separate  judgments 
were  reversed,  and  a  joint  judgment  was 
entered.  In  the  case  of  Taylor  v.  Beck,  3 
Rand.  316,  this  subject  was  most  elabor- 
ately discussed  by  the  bar  and  bench. 
Carr,  J.,  said — **Of  the  consequences  flow- 
ing from  the  settled  rules  of  the  common 
law  governing  joint  actions,  one  is,  that 
the  plaintiff  must  recover  against  all  or 
none;'*  and  Cabell,  J.,  said— **No  final 
judgment  could  regularly  be  entered  on  the 
confession  of  one,  till  the  issues  as  to  the 
other  defendants  were  disposed  of.  Nor 
could  any  final  judgment  be  entered  even 
then,  but  in  conformity  with  the  finding 
of  those  issues.  Notwithstanding  his  con- 
fession, the  judgment  even  as  to  him  must 
await,  and  be  dependant  upon,  the  verdict 
as  to  the  other  defendants.  The  judgment 
as  to  him,  and  as  to  them,  must  be  the 
same ;  it  must  be  joint.  If  judgment  be 
for  them,  it  must  be  for  him  also  notwith- 
standing his  confession."  Green,  J.,  sus- 
tained the  same  opinions,  but  so  much 
more  at  length  that  I  shall  be  excused  for 
omitting  to  quote  his  words.  If  these 
opinions  be  correct  (of  which  I  have  no 
doubt)  then  it  is  very  oovious,  that  in  a 
joint  action,  the  plaintiff  ought  to  be  held 
to  bring  all  the  defendants  before  the  court, 
as  far  as  the  process  will  enable  him,  be- 
cause each  is  entitled  to  the  advantage  of 
any  defence  which  the  other  may  make,  be- 
sides being  entitled  to  his  participation  of 
the  burden  in  the  event  of  a  recovery. 

92  *There   are,  it  is    true,  some  excep- 
tions to  this  rule,    of  which  notice  is 

taken  by  Green,  J.,  in  the  opinion  just  re- 
ferred to.  I  will  mention  another  which 
grows  out  of  the  statute  as  to  insolvent 
debtors,  and  which,  I  am  sure,  not  long 
since  was  under  the  consideration  of  this 
court.  By  the  statute  of  February  25,  1819, 
2  Rev.  Code,  App.  6,  p.  585,  it  is  provided, 
that  a  defendant  in  custody  may  at  any 
time  confess  judgment,  and  proceed  to 
discharge  himself  by  taking  the  insolvent 
oath,  and  it  is  declared,  that  such  judgment 
shall  be  final,  and  shall  have  the  same 
validity  as  if  entered  in  open  court.  Under 
this  statute,  there  must  of  course  be  sepa- 
rate judgments.  The  law  itself  works  a 
severance  of  the  action,  and  the  plaintiff 
may  proceed  against  the  other  party,  as  he 
might  have  done  if  the  return  on  the  proc- 


ess had  abated  the  suit  as  to  one ;  for  in 
that  case  also,  the  action  is  severed  by  the 
operation  of  the  law. 

J^ROOKE,  CABELL  and  CARR,  J.,  con- 
curred.    Judgment  reversed. 
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January.  1888,  Richmond. 


Pleading  and  Practice* — Covenaat  —  Dedaratloa — 
Counts— Demurrer— Case  at  Bar.— In  covenant,  on 
a  covenant  whereby  defendant  acknowledges  that 
he  has  received  from  plaintifif  two  bonds  for 
collection,  which  when  collected  are  to  be 
credited  on  a  bond  of  a  third  person  held  by  de- 
fendant, oDe  count  in  the  declaration  assiirns  the 
breach,  that  though  defendant  collected  the  two 
debts,  he  did  not  ffive  credit  for  the  amount— 
another  count  assigns  the  breach,  that  defend- 
ant did  not  and  would  not  collect  the  debts,  or 
make  any  endeavour  to  collect  them,  and  failed 
in  any  manner  to  account  for  the  same— and  a 
tbird  count  alleges,  that  by  the  covenant  defend- 
ant promised  to  endeavour  to  collect  the  debts, 
and  assigns  for  breach  that  he  did  not  endeavour 
to  collect  them  ;  defendant  takes  oyer  of  the  cov- 
enant, and  demurs  generally  to  the  declaration  : 
Hbld,  each  and  all  of  the  counts  are  good. 

Same-Declaration— Counts— Some  Sufficient,  Smme 
Not— General  Demurrer— Qnere.— Whether  upon  a 
general  demurrer  to  the  whole  declaration  con- 
taining several  counts,  some  sufficient  and  others 
not,  the  court  should  overrule  the  demurrer,  or 
should  give  Judgment  for  plaintiff  only  for  so 
much  as  is  good? 

Same-Decds—Prolert— Oyer— Variance.— If  in  an  ac- 
tion on  a  deed,  plaintiff  makes  profert  of  the  deed 
in  his  declaration,  and  defendant  takes  oyer  of 
it,  the  deed  is  thereby  made  part  of  the  declara- 
tion :  and  defendant  cannot  object  to  the  deed  as 
evidence  at  the  trial,  on  the  ground  of  variance. 

Eli  Jarrett  executed  a  sealed  instrument 
to  James  Jarrett  junior,  in  the  following 
words — '* Received  of  James  Jarrett  junior 
the  following  obligations  for  collection,  to 
wit,  one  note  of  John  Huff  for  438  dollars, 
and  one  note  of  Benjamin  Reeder  for  150 
dollars;  the  above  notes,  when  collectec, 
are  to  be  credited  on  a  1000  dollar  bond  due 
May  1,  1816  (which  I  hold)  of  James  Jarrett 
senior.  Witness  my  hand  and  seal  Ac." — 
Signed  and  sealed  by  B.  Jarrett. 

Upon  this  instrument,  J.  Jarrett  junior 
brought  an  action  of  covenant  against  the 
administrators  of  B.  Jarrett,  in  the  circuit 
court  of  Kanawha.  His  declaration  con- 
tained three  counts.  The  first  alleged,  that 
£.  Jarrett,  in  his  lifetime,  by  his  cer- 
94  tain  covenant  in  writing  Ac.  •now 
here  to  the  court  shewn,  acknowledged 
that  he  had  received  of  the  plainti£f,  two 
obligations  for  collection,  the  one  a  note  of 
J.  Huff  for  438  dollars,  the  other  a  note  of 
B.  Reeder  for  150  dollars,  which  notes, 
when  collected,  he  covenanted  and  prom- 
ised to  credit  on  a  bond  of  J.  Jarrett  sen- 
ior for  1000  dollars  held  by  the  said  B. 
Jarrett;  and  then  assigned  the  breach, — 
that  though  the  said  B.  Jarrett  collected  the 
amount  of  both  the  said  notes  of  Huff  and 
Reeder,  yet  he  in  his  lifetime,  and  the  de- 
fendants since  his  death,  did  not  and  would 
not  credit  the  amount  thereof  on  J.  Jarrett 
senior's  said  bond  for  1000  dollars  &c.  The 
second  count  set  out  the  covenant  and  the 
efifect  of  the  engagement  thereby  incurred, 
as  in  the  first  count,  but  varied  from  it  in 
assigning  the  breach;  the  breach  alleged 
in  this  count  being  that  B.  Jarrett  in  hia 
lifetime,    and    the    defendants     since    his 


^Pleading  and  Practice.— The  principal  case  Is  cited 
in  foot-note  to  Sterrett  v.  Teaford.  4  Qratt.  84. 
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death,  did  not  and  would  not  collect  the 
said  notes,  and  did  not  and  would  not  en- 
deavour to  collect  them,  but  on  the  con- 
trary, omitted  to  make  timely  application 
for  the  amount  thereof,  and  to  make  any 
effort  whatever  for  the  recovery  and  collec- 
tion thereof,  and  failed  in  any  manner  to 
account  for  (he  same.  The  third  count, 
after  setting  out  the  covenant  as  in  the 
two  former,  varied  from  them  in  stating 
the  effect  of  it ;  this  count  alleging,  that 
K.  Jarrett,  by  his  covenant,  promised  to  en- 
deavour to  collect  the  amount  of  the  two 
notes  of  Huff  and  Heeder,  and  to  apply  the 
same,  when  collected,  to  the  credit  of  the 
bond  of  J.  Jarrett  senior  for  1000  dollars 
Slc.  and  then  it  assigned  the  breach  in  the 
words  of  the  assignment  of  breach  in  the 
second  count. 

The  defendants  took  oyer  of  the  covenant, 
and  then  demurred  generally  to  the  declara- 
tion, and  pleaded  covenants  performed, 
and  non  est  factum. 

The  court  overruled  the  demurrer.  And 
upon  the  trial  of  the  issues  on  the  pleas, 
the  defendants  filed  exceptions  to  an  opin- 
ion of  the  court ;  from  which  it  appeared, 
that    the  plaintiff   offered    the   cove- 

95  nant  in  evidence  *( which  was  set 
out  in  haec  verba),  and  that  the  de- 
fendants objected  to  the  reading  of  it,  be- 
cause it  did  not  agree  with  the  covenant  as 
laid  in  the  declaration  in  any  of  its  counts ; 
but  the  court  overruled  the  objection,  and 
admitted  the  instrument  as  proper  evidence 
under  all  of  the  counts;  to  which  opinion 
the  defendants  excepted. 

Verdict  for  the  plaintiff  for  438  dollars 
on  the  first  count,  and  for  150  on  the  second 
and  third  counts,  with  interest  &c.  Judg- 
ment against  the  defendants,  accordingly, 
de.bonis  testatoris:  from  which  the  defend- 
ants appealed  to  this  court. 

Johnson,  for  the  appellants,  objected,  1. 
that  the  breach  was  not  well  assigned  in 
the  first  count  of  the  declaration ;  because 
it  was  not  positively  averred,  that  E.  Jar- 
rett collected  the  money  due  on  the  notes, 
but  only  (by  way  of  recital)  that  ** though 
he  had  collected  it,"  yet  he  did  not  credit 
it  on  the  bond  of  J.  Jarrett  senior  for  1000 
dollars  &c.  2.  Neither  was  the  breach  well 
assigned  in  the  second  count;  because  the 
effect  of  the  covenant  was  only  that  the 
covenantor  should  use  due  diligence  in 
collecting  the  debts;  and  if  the  utmost 
diligence  would  have  been  unavailing  to 
collect  them, — if,  for  example,  the  debtors 
were,  from  the  first,  utterly  and  hopelessly 
insolvent, — the  duty  of  due  diligence  did 
not  require  him  to  incur  the  costs  of  a  use- 
leas  suit,  or  the  trouble  of  a  vain  and  idle 
efiFort  to  make  the  collection ;  yet  the  breach 
alleged,  was,  that  he  did  not  endeavour  to 
collect  the  debts,  or  make  timely  applica- 
tion for  them,  or  make  any  effort  for  the 
collection  of  them,  without  alleging  that 
stich  endeavour,  application  or  effort,  would 
have  been  availing.  3.  That  the  same 
objection  applied  to  the  third  count;  since 
it  varied  from  the  second  only  in  interpret- 
ing the  covenant  to  mean,  that  the  cove- 
nantor would  endeavour  to  collect  the 
money ;  that  is,    that  he  would  make 

96  the  endeavour,  whether  it  *was  likely 
to  avail  or  no;  whereas  (he  repeated) 


the  covenant  bound  him  only  to  the  duty 
of  due  diligence  to  collect  the  debts,  and 
that  duty  did  not  necessarily  bind  him  to 
make  any  endeavour  to  collect.  The  third 
count  at  least  ought  to  have  been  held 
bad,  for  it  put  a  construction  on  the  cove- 
nant different  from  its  legal  effect.  4.  The 
objection  to  the  admissibility  of  the  cove- 
nant in  evidence,  presented  the  same  ob- 
jections raised  on  the  demurrer,  in  another 
form.  The  court  admitted  it  as  proper  evi- 
dence on  all  of  the  counts,  and  the  verdict 
was  rendered  partly  on  the  first,  and  partly 
on  the  other  two ;  but,  even  supposing  that 
the  instrument  corresponded  with  the  de- 
scription of  it  in  the  two  first  counts,  it  was 
variant  from  that    contained    in    the    last. 

R.  C.  Nicholas,  contra,  premised,  that 
the  demurrer  being  to  the  whole  declara- 
tion, if  any  count  in  it  was  good,  the  de- 
murrer was  properly  overruled;  1  Chitt. 
Plead.  643;  1  Rob.  Prac.  281;  Roe  v. 
Crutchfield,  1  Hen.  Sl  Munf.  361.  And,  he 
said,  the  first  count  was  clearly  good :  the 
allegation,  that  though  the  defendant  col- 
lected the  money,  yet  he  did  not  apply  it 
according  to  the  covenant,  meant  that  he  did 
collect  and  did  not  apply  it.  But  the  other 
counts  were  good  too.  The  second  assigned 
the  breach  of  the  covenant  understood  ac- 
cording to  its  true  legal  effect;  and  the 
third  set  out  the  covenant  according  to  its 
true  meaning  and  effect.  For,  admitting 
that  the  covenant  bound  the  party,  not  to 
collect  the  debts  whether  they  could  be 
collected  or  not,  but  only  to  use  due  dili- 
gence to  collect  them,  the  duty  of  due  dili- 
gence was  nothing  more  or  less  than  the 
duty  of  making  proper  endeavour  or  effort 
to  collect  them ;  and  if  no  diligence,  no 
effort  or  endeavour,  would  have  been  avail- 
ing,— if  the  collection  of  the  debts  was  im- 
practicable,— it  was  for  the  defendant  to 
shew  that  matter  in  his  defence.  As  to 
the  admission  of  the  covenant  in  evidence, 
he  denied  that  there  was  any  variailce  be- 
tween the  actual  covenant  and  that 
97  described  *in  the  declaration;  but, 
even  if  there  was  a  material  vari- 
ance, the  plaintiff  having  made  profert  of 
the  covenant,  and  the  defendant  having 
taken  oyer  of  it,  and  so  made  it  part  of  the 
declaration,  he  could  not  object  to  it  as 
evidence  at  the  tri^l,  on  the  ground  of  vari- 
ance between  it  and  the  covenant  stated 
in  the  declaration ;  Armstrong  v.  Arm- 
strongs, 1  Leigh  491 ;  Snell  v.  Snell,  4 
Barn.  &  Cress.  741,  10  £ng.  C.  L.  R^p.  453. 

Johnson,  in  reply,  questioned  the  accu- 
racy of  the  doctrine  in  1  Chitt.  Plead.  643, 
that  *4f  there  be  several  counts,  or  in  cove- 
nant several  breaches,  some  of  which  are 
sufBcient  and  others  not,  the  defendant 
should  only  demur  to  the  latter,  for  if  he 
were  to  demur  to  the  whole  declaration,  the 
court  would  give  judgment  against  him." 
There  was  some  contrariety  in  the  decisions 
on  the  point;  but  the  true  rule  was,  that, 
in  such  case,  the  plaintiff  should  have  judg- 
ment for  so  many  of  the  counts  as  are  good, 
or  for  those  breaches  which  are  well  as- 
signed; 1  Wms.  Saund.  286,  n.  9;  2  Id.  380, 
n.  14;  Cooke  v.  Thornton,  6  Rand.  8,  12, 
15. 

CABELL,  J.,  delivered  the  opinion  of  the 
court — That  all  the  counts  in  the  declaration 


V  1?-  7  T^<rl«_.^7 


577 


7  LEIGH 


Virginia  Rbports,  Annotatbd. 


98-100 


^ere  good,  and  consequently  the  demurrer 
^as  rightly  overruled:  and  that  the 
exception  made  by  the  appellant  to  the  cov- 
enant as  evidence,  was  also  properly  over- 
ruled. It  was  the  very  covenant  of  which 
profert  was  made  by  the  plaintiff,  and  oyer 
craved  by  the  defendant,  and  which,  there- 
fore, bceame  a  part  of  the  declaration. 
There  was  no  principle,  then,  on  which  it 
could  be  objected  to  as  evidence  in  support 
of  the  declaration.  The  judgment  must  be 
afiRrmed.  

98     *Naylor  v.  Throckmorton  &  Others. 

Jaoaary,  1886,  Richmond. 
(Absent  Tuckbr,  P.*) 

MortflTSCMt— SeversI  Executed  Same  Day— Priority— 

5t«tiite.— Tbree  several  mortffaffes  of  the  same 
sabject,  to  secnre  several  debts  due  to  the  several 
mortffasres,  are  executed  on  the  same  day.  one 
after  the  other,  in  quick  succession:  they  are  all 
proved  and  delivered  to  the  clerk  to  be  recorded, 
also  on  the  same  day.  but  in  the  same  order  in 
which  they  were  executed;  there  beinff  no  design, 
and  no  express  agreement,  either  that  any  one  of 
the  mortgagees  should  have  priority  over  the 
others,  or  that  they  should  all  stand  on  equal 
footing:  Hbld,  apon  the  construction  of  the  stat- 
ute. 1  Rev.  Code.  ch.  90.  S  12.  that  the  mortgagee 
whose  mortgage  was  first  executed  is  entitled  to 
priority  of  satisfaction  over  the  other  mort- 
gagees. 

Machir  being  justly  indebted  to  Inskeep 
3200  dollars,  and  to  Pierce  650  dollars,  and 
Throckmorton  being  the  attorney  of  the 
creditors  for  the  collection  of  the  debts; 
and  Machir  being  also  indebted  to  Ren- 
nick's  executor  814  dollars,  and  to  Welton's 
administrator  2255  dollars,  and  Naylor 
being  the  attorney  of  these  creditors  for 
the  collection  of  these  debts;  Inskeep  and 
Pierce  with  Throckmorton  their  attorney, 
and  Rennick*s  executor  and  Naylor  his 
attorney,  also  acting  as  attorney  for  Wel- 
ton*s  administrator,  met  together  at 
Machir's  house,  on  the  same  day,  in  conse- 
quence of  a  proposition  of  Machir,  made  to 
each  and  all  of  them,  to  secure  the  payment 
of  the  debts  to  the  several  creditors,  at  a 
distant  day  and  all  the  same  day,  by  mort- 
gaging real  estate  for  the  purpose.  Where- 
upon three  deeds  of  trust  were  prepared ;  by 
one  of  which  Machir  conveyed  a  parcel  of 
land  in  Hampshire  to  Throckmorton  'and 
James  Gamble,  trustees,  for  the  security  of 
the  two  debts  due  to  Inskeep  and  Pierce ; 
by    another,  he   conveyed  the  same  land  to 

Naylor,  trustee,  for  the  security  of 
99        the  debt  due  to   Rennick's  *executor; 

and  by  the  third,  he  conveyed  the 
same  land  to  Naylor  and  Gamble,  trustees, 
for  the  security  of  the  debt  due  to  Welton's 
administrator.  These  three  deeds  having 
all  been  prepared,  were  executed  by  Machir 
and  the  other  parties  respectively,  in  quick 
succession,  on  the  same  day;  but  the  deed 
of  trust  to  Throckmorton  and  Gamble  for 
the  security  of  the  debts  due  to  Inskeep  and 
Pierce,  was  the  first  executed ;  that  to  Nay- 
lor for  the  security  of  the  debt  to  Rennick's 
executor,  was  the  next,  and  that  to  Nay- 
lor and  Gamble  for  the  security  of  the  debt 
to  Welton's  administrator,  was  the  last  ex- 
ecuted. Rennick's  executor  and  Naylor 
were  subscribing  witnesses  to  the  execution 
of   the  deed  to  Throckmorton  and    Gamble 


•He  decided  the  cause  in  the  coart  of  chancery. 
tSee  monographic  note  on  "Mortgages"  appended 
to  Porkner  v.  Stuart,  6  Gratt  197, 


for  the  benefit  of  Inskeep  and  Pierce; 
Throckmorton  and  Pierce  were  witnesses 
to  the  deed  to  Naylor  for  the  benefit  of 
Rennick's  executor;  and  Throckmorton, 
Pierce  and  Rennick's  executor  were  wit- 
nesses to  the  deed  to  Naylor  and  Gamble  for 
the  benefit  of  Welton's  administrator.  The 
three  deeds,  having  thus  been  executed  at 
the  same  place,  on  the  same  day,  and  as 
nearly  as  possible  at  the  same  instant  of 
time,  yet  in  the  order  above  mentioned, 
were  carried  forthwith  to  the  office  of  the 
clerk  of  the  county  court,  proved  by  the  sub- 
scribing witnesses,  and  delivered  to  the 
clerk  to  be  recorded,  likewise  as  nearly  as 
possible  at  the  same  time;  but  of  the 
three  deeds,  that  to  Throckmorton  and 
Gamble  for  the  benefit  of  Inskeep  and 
Pierce  was  the  first  that  was  so  proved 
and  delivered  to  the  clerk  to  be  recorded ;  and 
the  other  deeds  also  were  proved  and  deliv- 
ered to  the  clerk  to  be  recorded,  in  the  order 
in  which  they  had  been  executed. 

Machir,  the  debtor,  intended  to  give  am- 
ple security  for  all  the  debts ;  and  it  was 
the  opinion  of  all  the  creditors  present,  and 
of  Throckmorton  and  Naylor,  their  attor- 
neys, at  the  time  of  the  execution  of  the 
deeds,  that  the  land  thereby  mortgaged, 
was  an    ample    security    for    all  the   debts 

due  to  the  several  creditors.  But  t>e- 
100      fore  *the  time   came    for   selling  the 

trust  subject  to  raise  the  fund  for  the 
debts,  the  land  had  fallen  in  value,  owing 
to  a  general  depreciation  of  landed  proper^ 
in  the  neighbourhood ;  and  it  was  appre- 
hended, that  the  proceeds  of  the  sale  of  the 
land  under  the  deeds  of  trust,  would  not 
suffice  for  the  payment  of  all  the  debts 
thereby  charged  upon  it. 

This  apprehension  gave  rise  to  the  pres- 
ent suit;  which  was  a  bill  exhibited  in  the 
super iour  court  of  chancery  of  Winchester, 
by  Naylor,  the  trustee  in  the  two  last  men- 
tioned deeds,  against  Throckmorton  and 
Gamble,  the  trustees,  and  the  creditors  in- 
terested, in  the  deed  first  executed,  and 
first  proved  and  delivered  to  the  clerk  to  be 
recorded, — for  the  purpose  of  settling  the 
rights  of  the  several  parties  under  the 
three  several  deeds.  Naylor  insisted,  that, 
under  the  circumstances  attending  the 
transaction,  all  the  creditors  claiming  ntider 
the  three  deeds,  were  to  be  placed  on  an 
equal  footing,  so  that,  in  case  the  fund 
should  prove  insufficient  to  pay  all  the 
debts,  it  should  be  divided  among  the 
several  creditors  ratably  in  proportion  to 
their  respective  claims.  The  defendants, 
creditors  claiming  under  the  deed  first  ex- 
ecuted Ac.  insisted,  that  they  were  entitled 
to  priority  over  the  creditors  claiming  under 
the  other  two  deeds.  And  the  question 
was,  whether  these  defendants  were  entitled 
to  such  priority?*  which  depended  on 
the  construction,  effect,  and  application  to 
the  case,  of  the  provision  in  the  statute  of 
conveyances,  1  Rev.  Code,  ch.  99,  {  12,  p. 
364.t 


♦There  were  other  points  presented  by  the  plead- 
ings, and  discussed  at  the  bar:  but  of  these  the 
court  took  no  notice  in  its  decision,  and  therefore, 
they  are  purposely  omitted  in  the  report— Note  in 
Original  Bdltion. 

tThe  words  of  the  sutute  are,  that  "  all  deeds  of 
trust  and  mortgages,  whensoever  they  shall  be  de- 
livered to  the  clerk  to  be  recorded  **-  "  shall  take 
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101  *By    the    plead! a gs    and  proofs    in 
the  cause,  the  facts  above  stated  were 

clearly  established.  But  there  was  no  proof 
on  the  one  hand,  and  no  circumstance  from 
which  it  could  be  inferred,  that  Machir  in- 
tended to  give  any  preference  to  any  of 
the  creditors  over  the  others,  or  that  any 
of  the  creditors  stipulated  for  such  a  prefer- 
ence, or  that  it  was  designed,  by  the  order 
in  which  the  deeds  were  executed,  to  give, 
or  to  obtain,  such  preference.  On  the  other 
hand,  in  the  opinion  of  the  chancellor  and 
of  this  court,  there  was  no  proof  of  any 
express  agreement  or  distinct  understand- 
ing among  the  parties,  that  the  creditors 
secured  by  the  three  deeds,  should  all  stand 
on  equal  ground,  and,  in  case  of  deficiency 
in  the  fund,  be  entitled  to  satisfaction  pro 
rata;  though  Naylor  and  his  counsel  in- 
sisted, that  this  was  fairly  inferrible  from 
the  circumstances  of  the  transaction. 

In  the  progress  of  the  cause  in  the  court 
of  chancery,  the  trust  subject  was  sold  un- 
der order  of  the  court.  And  the  proceeds  of 
sale  proving  unequal  to  the  payment  of  all 
the  debts,  the  chancellor,  declaring  that  the 
creditors  claiming  under  the  deeds,  were 
entitled  to  priority  of  satisfaction  accord- 
ing to  the  order  of  time  in  which  the  deeds 
were  executed, — decreed,  that  the  fund 
should  be  applied,  to  the  payment,  first,  of 
the  entire  debts  and  interest  due  to  Inskeep 
and  Pierce,  and  then  the  entire  debt  and 
interest  due  to  Ren  nick's  executor,  and  that 
the  balance,  which  was  only  59  dollars, 
should  be  applied  towards  the  payment  of 
the  debt  due  to  Welton's  administrator. 
From  which  decree,  Naylor  appealed  to 
this  court. 

102  *Robinson,  for  the  a'ppellant,  con- 
tended, that  the  provision  of  the  stat- 
ute did  not,  in  its  terms,  apply  to  the 
present  case:  that  the  statute  settled  the 
priority  among  mortgagees  claiming  under 
several  mortgages  of  the  same  subject,  only 
where  each  mortgagee  had  no  notice  of  the 
other  mortgagees,  and  among  such  mort- 
gagees without  notice,  it  gave  the  priority 
to  him  whose  deed  should  be  delivered  to  the 
clerk  for  registry  on  the  earliest  day,  and 
in  case  the  several  deeds  were  delivered  for 
registry  on  the  same  day,  it  gave  the  prior- 
ity to  the  mortgagee  whose  deed  was  first 
executed.  But  here,  each  and  every  mort- 
gagee had  full  notice  of  each  and  every 
deed.  Much  more  was  the  provision  inap- 
plicable to  this  case,  in  its  policy  and  spirit. 
The  policy  was  to  make  the  priority  of 
right  depend,  in  general,  on  priority  of 
registry ;  but  in  respect  to  priority  ot  reg- 
istry, it  made  no  account  of  fractions  of  a 
day ;  so  that  if  one  deed  should  be  deliv- 
ered for  registry  in  the  morning,  and  an- 
other in  the  evening,  such  priority  of 
registry  should  not  give  priority  of  right, 
and  in  such  case  the  priority  of  right  should 


effect  and  be  valid  an  to  all  sabseqaent  purchasers 
for'  valuable  consideratloD,  without  notice,  and  as 
to  all  creditors,  from  the  time  when  such  deed  of 
trust  or  mortfiraffe  "—"shall  have  been  so  acknowl- 
edflred.  proved  or  certified,  and  delivered  to  the 
clerk  of  the  proper  court  to  be  recorded,  and  from 
that  time  only:  Provided,  however.  That,  if  two  or 
more  deeds  embracing  the  same  property,  after 
bavlng-  been  so  acknowledged,  proved  or  certified, 
be  delivered  to  the  clerk  to  be  recorded  on  the  same 
day.  that  which  was  first  sealed  and  delivered,  shall 
bare  preference  in  law."— Note  in  Orifflnal  Edition. 


depend  on  the  dates  of  the  execution  of 
the  deeds.  Now,  seeing  that  the  statute 
in  regard  to  priority  of  right  derived  from 
priority  of  registry,  which  was  the  main 
point  of  its  policy,  had  no  respect  to  frac- 
tions of  a  day,  he  argued,  that  it  would  be 
an  unreasonable  construction  to  hold  that 
it  had  respect  to  fractions  of  a  day,  in  re- 
gard to  priority  of  right  derived  from 
priority  in  the  execution  of  the  deeds;  es- 
pecially, as  the  law,  in  general,  never  took 
account  of  fractions  of  a  day,  and  the  ex- 
ceptions to  the  rule  were  always  made  by 
express  and  distinct  provision.  Here,  there 
was  no  such  express  distinct  exception  to 
the  general  rule.  In  truth,  as  the  statute, 
when  it  spoke  of  priority  of  registry,  was 
without  question  providing  for  cases  of 
registry  of  different  deeds  on  different 
days,  so  when  it  spoke  of  priority  of  execu- 
tion of  deeds,  it  was  providing  for  cases  of 
different  deeds  executed  on   different 

103  days.     *But,  even  supposing  that  the 
statute    was  applicable,    in    general, 

to  different  mortgages  of  the  same  subject 
executed  on  the  same  day,  and  in  settling 
the  priority  between  such  mortgages  when 
offered  for  registry  on  the  same  day,  had 
respect  to  the  fraction  of  a  day ;  yet  the  pro- 
vision could  not  justly  be  applied  to  the 
present  case.  When  it  gave  priority  to  the 
deed  first  executed,  it  could  only  have  in- 
tended to  give  priority  to  the  first  contract 
in  point  of  time.  As  where  there  are  sev- 
eral creditors,  each  acting  independently  of 
the  other,  each  seeking  security  for  his 
claims,  each  intending  to  get  priority  over 
all  other  creditors,  and  each  obtaining  a 
several  mortgage  of  the  same  subject  on  the 
same  day ;  in  such  case,  the  mortgage  first 
executed  would  be,  really  and  substantially, 
the  first  contract  in  point  of  time ;  so  in- 
tended to  be  by  the  mortgagor;  so  intended 
too,  by  the  mortgagee.  But  here,  no  prior- 
ity of  contract  was  intended  by  the  mort- 
gagor or  by  the  mortgagees,  or  any  of 
them.  The  debtor  proposed  to  give  all  the 
creditors  security  for  the  payment  of  their 
debts,  at  a  distant  day,  and  all  at  the 
same  day,  by  mortgaging  the  same 
subject:  the  creditors,  each  and  all, 
agreed  to  give  the  proposed  indulgence, 
and  to  take  the  security :  the  agreement  of 
each  and  all  was  exactly  coeval  in  point  of 
time:  the  three  mortgages  for  the  security 
of  each  were  prepared  in  pursuance  of  that 
agreement.  It  was  impossible,  that  all  the 
mortgages  should  be  executed  at  one  and 
the  same  instant  of  time ;  and  it  was  not 
the  result  of  contract  or  of  design,  but  of 
accident,  that  the  deed  for  the  security  of 
Inskeep'  and  Pierce  was  executed  first. 
Their  claim  to  priority,  then,  rested  upon 
this  mere  accident :  they  could  not  pretend 
a  priority  of  contract,  which  they  did  not 
stipulate  or  intend  to  secure  to  themselves, 
which  the  other  mortgagees  certainly  did 
not  intend  they  should  have,  and  which,  as 
certainly,  the  mortgagor  did  not  intend  to 
give  them.     Independently  of  the  in- 

104  ference     which     the    *^main    circum- 
stances of   the    transaction    afforded, 

the  single  fact,  that  the  mortgagees  secured 
by  each  of  the  deeds,  attested  the  other 
deeds  as  subscribing  witnesses,  was  enough 
to   shew,  that  there  was  no  rivalry   among 
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them,  and  no  contest  for  preference ;  no 
preference  given,  sought  or  intended,  by 
the  order  in  which  the  deeds  were  executed. 
To  a  prior  execution  of  a  deed  under  such 
circumstances,  it  seemed  impossible  that 
the  statute  should  have  intended  to  give 
any  preference.  The  statute  gave  no  rule 
for  settling  the  priorities.  B^uity,  there- 
fore, should  execute  the  real  purpose  of  the 
parties,  deny  preference  to  either,  and  place 
all  the  mortgagees  claiming  under  the 
three  deeds,  on  an  equal  footing. 

Johnson,    for    the    appellees,    said,   that 
the   policy  of  the  statute  was  to   provide  a 
plain    rule    for    ascertaining   the   priority 
amoncT  mortgagees  of  the  same  subject ;  an 
arbitrary  rule,  if  you  please,  or  inequitable 
in    its    application  to  particular  cases,  but 
still  a  fixed  and  certain    rule ;   the  legisla- 
ture wisely  considering,  that  such  an  enact- 
ment, to  which  parties  might  conform    in 
their  transactions,    and    which  might   fur- 
nish them    a  plain  guide    in    ascertaining 
their  rights,  would  make  them  diligent  and 
careful  in  their  contracts,  and  prevent  litiga- 
tion.    And  he  maintained,  that  the  present 
case  was  within  the  letter  and  plain  policy 
of  the  statute.     The  case  was  provided  for 
by    it,    unless  i1   can  be  supposed,  that  the 
legislature  designedly  left  the  question   of 
priority  doubtful  and   undetermined,  in  all 
cases   of   several   mortgages    executed    on 
the  same  day,  and  recorded  also  on  the  same 
day.     If  the  legislature   had  no  respect   to 
fractions  of  days  in  such    cases,  it  wilfully 
left  its    work    incomplete.      Among    mort- 
gages  recorded   on   the   same  day,  it  gave 
priority    to    that  which  was  first  executed, 
in    unqualified    terms;    and    it    gave    this 
priority  to  the  deed  first  executed,  over  the 
deed    latest  in  its  execution,    even   where 
the   last   mortgagee,  having  his  deed 
105      first  ^registered,  should  have  no  notice 
of  the  prior  mortgage ;  much  more,  if 
he    should    have    notice   of  it.    Then  as  to 
the    particular   case,  he  said,  that  if  there 
had  been  any  agreement,  expressed  or  fairly 
to    be  implied,    that    though    the   security 
should  be  given  to  each  creditor  by  several 
deeds   of   mortgage,    they  should   all  stand 
on    an  equal   footing,    he  would  not    deny, 
that  equity   might  enforce  that  agreement. 
But  here,  there  was  no  agreement  between 
the    mortgagor    on    the    one  part,  and  the 
several  mortgagees  contracting  jointly  on 
the  other  part :  there  was  no   agreement  at 
all  of  the  mortgagees,  each  with  the  others : 
there  were  three  several  agreements  of  the 
mortgagor   with    each    of    the  three  mort- 
gagees, acting  independently   of  the  others 
for    his  own   several  interest  and  security, 
that  the  mortgagor  should  give  each  sever- 
ally a  security  for  the  debt  due  him.     If  the 
parties    had    designed,    that    all  the  mort- 
gagees  should   stand  on  the  same  footing, 
and  none  have    priority    over    the   others, 
why  was  not  one  deed  of  trust   executed    to 
one  and  the  same    set  of  trustees,    for   the 
benefit  of  all  the  mortgagees?    That  would 
have    been  the  obvious  method  of  effecting 
such  a  purpose.     Or,  if  separate  deeds  were 
preferred,    and    yet  the  intent  was  that  all 
should  be  placed  on  an  equal  footing,    why 
was  not  reference  made  in  each  deed  to  the 
others,    and   that   intent  indicated?    Some 
express  agreement  or   distinct   understand- 


ing must  be  shew  to  warrant  the  court  of 
equity  to  take  away  the  legal  advantage 
which  the  appellees  obtained,  in  having 
their  deed  first  executed.  The  careless- 
ness of  the  other  mortgagees* could  not  be  a 
ground  for  equitable  relief.  Neither  wa» 
the  absence  of  positive  intention  or  agree- 
ment one  way  or  the  other,  any  ground  of 
equity ;  for  that  was  precisely  the  case  in 
which  the  statute  gave  priority  to  the  deed 
first  executed.  In  truth,  he  said,  it  was 
quite  certain,  that  there  was  no  positive 
agreement,  understanding  or  intention  on 
the  subject,  and  no  necessity  for  any, 
since,  in  the  opinion    of    all  parties, 

106  *the  trust    subject    was  an  ample  se- 
curity for  all  the  creditors. 

CARR,  J.  (after  stating  the  circnm- 
stances  of  the  case,  and  quoting  the  words, 
of  the  statute),  said — The  case  seems  to  me 
to  lie  in  very  narrow  compass.  There  is 
no  doubt  in  point  of  fact,  that  the  deed  for 
the  benefit  of  Inskeep  and  Pierce  was  first 
executed.  But  it  is  contended  that  the 
transaction  being  one,  all  the  deeds  exe- 
cuted, one  after  another,  as  nearly  as  pos- 
sible at  the  same  time,  the  parties  present, 
and  witnessing  each  other's  deeds ;  we  must 
conclude,  that  the  understanding  was  that 
the  money  arising  from  the  land,  should 
be  shared  equally  among  them,  in  propor- 
tion to  their  debts.  It  is  certain,  there 
was  no  such  agreement  made,  'nor  any  such 
understanding  expressed  by  any  of  the  par- 
ties; nor  was  there  any  concealment  or 
shadow  of  fraud ;  all  was  done  openly.  It 
is  certain  too,  that  it  was  the  opinion  of  all 
parties,  that  the  land  would  sell  for  more 
than  would  pay  all  the  debts;  and  hence  it 
would  be  deemed  of  little  moment  who  wa» 
first  paid,  and.  probably  none  of  them 
thought  about  it.  It  is  clear  to  me,  that 
the  deed  to  Inskeep  and  Pierce  has  the 
legal  preference;  and  I  cannot  perceive 
any  ground,  on  which  equity  can  take  thi» 
legal  advantage  from  them.  I  think  the 
decree  must  be  affirmed. 

The  other  judges  concurred.  Decree 
affirmed.  

107  ^Beeson's  Adm'r  v.  Stephenson. 

January,  1880.  Richmond. 

(Absent  Cabblu  J.*) 

Indemnity— Competency  and  Effect    of   BrMence    ■» 
•ffsinst  Party  Bound  to  Indemnify— Caae  at  Bar.— 

Debt  on  bond,  with  condition,  that  defendant 
should  pay  plaintiff  $196.  In  case  plaintiff  should 
be  made  liable  as  partner  of  D.  S.  and  two  others, 
for  that  or  any  less  sum  more  than  bis  Inst  pro- 
portion, and  in  case  D.  S.  should  be  found  in- 
debted to  the  partnerbhip  to  that  or  any  leas 
amount,  after  full  settlement  of  the  partnership 
accoants.  and  application  of  all  effects  of  the 
partnership  to  payment  of  demands  acainst  it: 
breach  assiimed.  that  plaintiff  had  been  made 
liable  for  a  greater  snm  more  than  his  just  pro- 
portion, and  D.  S.  had  been  found  indebted  to  tbe 
partnership  in  a  greater  sum.  as  would  appear  by 
the  decree  in  a  suit  in  chancery  for  the  settlement 
of  the  partnership  transactions:  issue  on  the  plea 
of  covenants  performed:  Hiilj>.  1.  the  record  of 
the  suit  in  chancery,  to  which  all  tbe  partners  or 
their  representatives  were  parties,  declaring^  that 
tbe  plaintiff  had  paid  499  dollars  more  than  his 
proportion,  was  competent  evidence  for  plaintiff, 
though  defendant  was  not  a  party  to  the  suit;  t.  it 
was  not  competent  to  defendant  to  prove  by  parol 
evidence,  that  the  decree  in  the  suit,  which  ap 
peared  by  the  record  to  be  a  decree  of  the  court. 
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was  entered  without  any  order  of  the  court,  by 
agreement  of  the  counsel  of  the  parties;  or  8,  to 
prove  by  the  commissioner,  to  whom  the  partner- 
ship accounts  were  referred  in  that  suit,  and  who 
stated  and  reported  the  accounts,  that  the  ac- 
counts were  stated  under  the  direction  of  the 
parties  there,  not  upon  evidence  laid  before  him: 
or  4,  to  shew  mistakes  in  the  report,  either  by  the 
report  itself,  or  other  evidence. 

Debt  on  a  bond  with  collateral  condition, 
brought  by  Stephenson  against  Beeson's 
administrator,  in  the  circuit  court  of  Wood. 
tThe  declaration,  after  alleging  the  execution 
of  the  bond  by  Jacob  Beeson,  the  defend- 
a.iit*s  intestate,  to  John  Stephenson,  the 
plaintiff,  set  out  the  condition  thereof, 
which  was,  in  substance,  that  whereas  the 
said  Stephenson  heir  at  law  of  David  Ste- 
phenson  deceased,    had   released  and 

108  conveyed  all  his  right  and  title  *in 
two  lots  in  Parkersbnrg,  which  de- 
scended to  him  from  his  said  ancestor,  to 
J^ane  Stephenson  the  ancestor's  widow, — 
Beeson  in  consideration  thereof,  agreed  and 
bound  himself  to  pay  the  said  Stephenson 
195  dollars,  or  any  less  sum,  in  case  the 
plaintiff  should  be  made  liable  to  pay  that 
or  any  less  sum,  as  partner  of  David  Ste- 
phenson deceased,  Moses.  Pilcher  and  John 
Stephenson  junior,  after  a  full  settlement 
of  the  partnership  accounts  should  be  made, 
and  after  all  the  partnership  effects  should 
be  applied  to  the  extinguishment  of  all 
demands  against  the  house,  and  in  case 
that  or  a  less  sum  should  be  found  due  by 
David  Stephenson  deceased  to  the  partner- 
ship;  but  Beeson  should  only  be  bound  to 
make  good  the  deficiency  which  should  ap- 
pear against  David  Stephenson  the  deceased 
partner;  and  if  no  such  deficiency  should 
appear  against  him,  the  obligation  should 
be  void.  And  then  the  declaration  assigned 
the  breach,  that,  in  fact,  after  a  settlement 
of  the  partnership  accounts,  and  after  all 
the  partnership  effects  had  been  applied 
to  the  extinguishment  of  the  demands 
against  the  house,  the  plaintiff  had  been 
made  liable  for  a  much  larger  sum  than  195 
dollars,  more  than  his  just  proportion  of 
the  partnership  debts,  and  also  a  much 
larger  sum  than  195  dollars  was  found  due 
from  the  deceased  partner  David  Stephen- 
son to  the  partnership,  as  would  appear  by 
a  decree  of  the  county  court  of  Wood  in  a 
suit  there  depending  for  the  settlement  of 
the  partnership  transactions,  wherein  John 
Stephenson  junior  was  plaintiff,  and  John 
Stephenson  (the  plaintiff  here)  and  others 
were  defendants';  and  Beeson  in  his  life- 
time well  knowing  the  premises,  and  the 
defendant  his  administrator  since  his  death, 
did  not  keep  his  said  covenant,  though 
often  thereto  requested,  but  broke  and  alto- 
gether refused  to  perform  the  same  &c.' 

The   defendant    pleaded    covenants    per- 

:formed,  on  which  an  issue  was   made  up; 

at  the  trial   of  which,   the  defendant  filed 

three   bills  of  exceptions  to  opinions  of  the 

court. 

109  *1.  The  plaintiff  offered  in  evidence, 
the  record  of  the  proceedings  and  de- 
cree in  a  suit  in  chancery  in  the  county 
court,  upon  a  bill  of  John  Stephenson  junior 
against  John  Stephenson  (the  plaintiff 
here)  in  his  own  right,  and  as  administra- 
tor of  David  Stephenson  deceased,  and 
the  representatives  of  Moses  Pilcher,  for 
a  settlement  of  the  pajttiiership  accounts  of 


David  Stephenson  Sl  company,  of  which 
John  Stephenson  junior  (the  plaintiff  there) 
John  Stephenson  (the  plaintiff  here)  David 
Stephenson  and  Moses  Pilcher  were  the 
partners;  in  which  suit  the  partnership 
accounts  were  referred  to  a  special  commis- 
sioner of  the  court,  to  be  stated  and  settled ; 
and  upon  the  report  of  the  commissioner, 
and  in  conformity  with  it,  the  court  made 
a  decree,  adjudging  to  John  Stephenson 
junior  the  sums  of  201  dollars,  and  499  dol- 
lars, against  John  Stephenson  administra- 
tor of  David  Stephenson,  and  declaring, 
that  John  Stephenson  (the  plaintiff  here) 
had  paid  499  dollars  over  and  above  his  iust 
proportion,  towards  the  debts  due  from 
the  partnership  at  the  time  of  David 
Stephenson's  death.  The  defendant  ob- 
jected to  the  reading  of  this  record  in  evi- 
dence to  the  jury ;  but  the  court  overruled 
the  objection,  and  admitted  the  evidence; 
to  which  the  defendant  excepted. 

2.  The  defendant  then  called  the  deputy 
clerk  of  the  county  court  as  a  witness  for 
him,  who  testified,  that  the  decree  in  the 
suit  mentioned  in  tne  first  exception,  was 
entered  without  any  directions  or  order  of 
the  court,  on  the  agreement  of  the  counsel 
of  the  parties;  and  then  the  defendant  re- 
peated his  motion  to  the  court  to  exclude 
the  record ;  but  the  court  again  overruled 
the  motion,  and  the  defendant  excepted. 

3.  The  defendant  then  called  the  special 
commissioner  who  made  the  report,  on 
which  the  decree  of  the  county  court  was 
founded,  for  the  purpose  of  proving,  that, 
in  stating  the  partnership  accounts  by  hiip 
there  reported,  many  charges  were  allowed 

without  proof,  and  the  accounts  were 
110  made  up  under  the  direction  of  *^the 
parties ;  John  Stephenson  junior,  the 
plaintiff  there,  being  the  son  of  John 
Stephenson,  the  defendant  there  and  plain- 
tiff here:  and  the  defendant  also  offered 
to  shew  and  prove  mistakes  in  the  commis- 
sioner's report,  both  by  the  report  itself 
and  by  extrinsic  evidence :  but  the  plain- 
tiff objected  to  all  this  evidence,  and  the 
court  sustained  the  objection,  to  which  the 
defendant  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  195  dollars  with  interest  Ac. 
from  which  the  defendant  appealed  to  this 
court. 

Johnson,  for  the  appellant.  1.  If  the  suit 
in  chancery  in  the  county  court  of  Wood, 
had  resulted  in  a  decree  subjecting  John 
Stephenson  to  the  payment  of  money  out  of 
his  own  pocket,  upon  claims  against  D. 
Stephenson  Sl  company,  beyond  his  own 
just  proportion  of  the  burden,  the  record  of 
that  suit  might  have  been  proper  evidence 
in  this.  But  there  was  no  decree  against 
John  Stephenson  personally,  and  nothing 
in  the  decree  touching  the  present  contro- 
versy, but  a  declaration  that  he  had  over- 
paid his  just  proportion ;  a  declaration  not 
material  or  pertinent  to  the  cause  pending 
in  the  county  court,  and  intended  for  no 
purpose  but  to  prepare  evidence  to  sustain 
the  claim  now  asserted  upon  Beeson 's  bond ; 
and  as  that  declaration  is  not  a  decree,  and 
as  Beeson  was  not  a  party  to  those  proceed- 
ings, the  record  was  not  proper  evidence  in 
this  case.  2.  The  testimony  of  the  clerk 
proved,    that   the   decree   was  not  a  decree 
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founded  on  the  judgment  of  the  court,  but 
a  decree  entered  by  the  counsel  of  the  par- 
tics  ;  that  is,  a  decree  by  consent  of  the 
parties,  by  collusion  between  them.  Such 
a  decree  could  prove  nothing  against  Bee- 
son  ;  and  the  record  ought  therefore  to  have 
been  excluded.  3.  The  evidence  stated  in 
the  third  exception,  which  the  court  ex- 
cluded,   would    have     gone     further,     and 

proved,  that  the  commissioner's  settle- 
Ill      ment  of  the  partnership   accounts  *of 

D.  S.  &  Co.  was  founded  in  collusion 
between  father  and  son ;  that  the  accounts 
were  on  the  face  of  them  unjust ;  that  the 
proceedings,  especially  the  report,  and  the 
decree  were  fraudulent,  so  far  as  they 
affected  Beeson.  To  reject  such  evidence 
was  to  take  from  Beeson *s  administrator 
all  opportunity  of  defence  against  the  in- 
iquity of  the  proceedings  in  the  county 
court ;  for  as  he  was  not  a  party  to  them,  he 
could  not  defend  himself  there. 

Robinson,  contra.  1.  The  meaning  of 
Beeson's  covenant  was  to  indemnify  Ste- 
phenson to  the  extent  of  195  dollars,  in  case 
he  should  be  bound  to  pay  so  much,  over 
and  above  his  just  proportion  of  the  debts 
of  D.  S.  &  Co.  and  in  case  D.  S.  should  be 
found  indebted  so  much  to  the  concern, 
after  a  full  settlement  of  the  accounts  of 
the  partnership,  and  after  applying  all 
the  social  effects  to  the  payment  of  all  de- 
mands against  it.  The  covenant  itself, 
then,  called  for  a  settlement  of  the  partner- 
ship accounts,  to  which,  in  the  nature  of 
things,  Beeson  was  not  to  be  a  party,  nor 
jdid  he  stipulate  that  he  should  be  made  a 
party.  The  settlement  could  be  nowise 
so  properly  made  as  by  a  suit  in  chancery. 
Of  such  a  proceeding,  Beeson  had  no  right 
or  reason  to  complain.  But  the  conclusive 
answer  to  all  the  objections,  is,  that  the 
proceedings  and  decree  in  the  suit  in  the 
county  court,  were  pleaded  in  the  declara- 
tion, with  a  prout  patet  per  recordum;  and 
the  only  defence  was  the  plea  of  covenants 
performed.  Now,  it  seems  impossible  to 
doubt,  that  the  plaintiff  might  shew  in 
evidence  the  record  of  which  he  had  made 
profert,  and  which  the  defendant  in  his 
pleadings  did  not  impugn.  If  the  declara- 
tion, with  the  record,  was  insufficient  to 
sustain  the  plaintiff's  demand,  the  defend- 
ant should  have  taken  oyer,  and  demurred. 
If  he  meant  to  deny  that  there  was  such 
a  record  as  that  pleaded  in  the  declaration, 
he  should  have  pleaded  nul  tiel  record.    If  he 

meant  to  impeach  the  proceedings  and 
112      decree  as    collusive  and  *fraudulent, 

he  should  have  pleaded  that  matter; 
but  not  having  pleaded  it,  he  could  not 
give  it  in  evidence.  Besides,  the  evidence 
he  offered  did  not  go  to  shew  fraud  in  the 
settlement  of  the  partnership  accounts 
before  the  commissioner ;  the  admissions  of 
the  parties  there,  might  have  been,  and 
most  probably  were,  founded  on  their 
knowledge  of  the  justice  of  the  items  ad- 
mitted. They  were  the  proper  parties  to 
settle  the  accounts  of  the  partnership. 

Johnson,  in  reply.  The  record  of  the  suit 
in  the  county  court,  was  not  the  founda- 
tion of  this  action ;  the  action  was  founded 
on  the  bond ;  no  such  proceeding  as  that  in 
the  county  court,  was  necessary  to  give  or 
to  sustain  the  action.     Therefore,  it  was  not 


necessary  for  the  defendant  to  plead  that 
the  proceedings  and  decree  were  coUnsive 
and  fraudulent,  in  order  to  be  let  into  that 
defence  at  the  trial. 

CARR,  J.  I  think  the  objection  to  the 
admission  of  the  record  of  the  suit  in  the 
county  court  in  evidence  here,  was  very 
properly  overruled.  The  record  in  that 
suit  was  counted  upon  in  the  declaration, 
and  shewn  to  the  court,  and  the  defend- 
ant's only  plea  was  covenants  performed. 
The  defendant  covenanted  to  pay  the  plain- 
tiff such  sum,  not  exceeding  195  dollars,  as 
he  should  be  made  liable  to  pay  as  partner 
of  D.  Stephenson  A  Co.  or  as  D.  Stephen- 
son should  be  found  indebted  to  that  con- 
cern, on  a  full  settlement  of  the  partnership 
affairs.  Surely,  there  could  be  no  k)ettcr 
way  of  ascertaining  the  facts,  than  by  a  set- 
tlement of  the  partnership  affairs  in  a  reg- 
ular suit  in  chancery  between  the  partners 
and  their  representatives.  If  the  defend- 
ant could  have  impeached  the  proceed- 
ings and  decree  upon  the  ground  of  collusion 
and  fraud,  and  had  pleaded  that  matter, 
the  case  would  have  been  different ;  but  as 
the  only  issue  was  upon  the  plea  of  cove- 
nants pertormed,  I  think  the  opinions  of  the 
court  were  right  upon  all  the  points.  I 
think  the  decree  should  be  affirmed. 
113  »B  R  O  C  K  B  N  B  R  O  U  G  H        and 

BROOKE,  J.,  concurred. 

TUCKER,  P.  The  true  interpretation  of 
this  contract  is,  that  Beeson  would  pay  to 
John  Stephenson  any  sum,  not  exceeding 
195  dollars,  for  which  Stephenson  should  t>e 
made  liable  as  the  partner  of  the  firm  of 
David  Stephenson  &  Co.  or  which  should  be 
found  due  and  owing  to  the  company  by 
David  Stephenson.  In  a  suit  upon  this 
bond,  it  behoved  Stephenson  to  prove  his 
liability  for  the  sum  demanded,  or  that 
such  sum  was  due  and  owi^ig  to  the  com- 
pany from  David.  These  facts  might  have 
been  established  by  evidence  of  witnesses, 
and  an  investigation  in  this  case,  of  the 
partnership  concerns.  But  they  may  be 
not  less  established  by  other  means.  Thus, 
the  copy  of  a  judgment  against  Stephen- 
son, as  surviving  partner  of  the  house, 
would  not  only  have  been  proper  evidence 
against  Beeson,  of  the  fact  of  his  liability 
for  the  sum  so  recovered,  but  it  would  have 
been  conclusive  against  him,  unless  he 
could  have  impeached  it  for  fraud  and  col- 
lusion. It  would  have  been  similar,  in 
principle,  to  Buford  v.  Buford,  4  Mnnf. 
241,  where  the  plaintiff,  being  a  co-surety 
in  Kentucky  with  Henry  Buford  for  James 
Buford,  in  a  bond  toTalbott,  was  permitted 
to  introduce  as  evidence  of  his  demand, 
the  judgment  upon  the  bond,  rendered 
against  himself  in  the  courts  of  Kentucky. 
This  court  held  the  record  of  the  judgment 
to  be  conclusive  evidence  of  the  amount 
recovered,  and  of  the  amount  the  plaintiff 
was  compellable  to  pay ;  and  most  justly : 
for  the  question  as  between  the  parties, 
was  not  whether  the  amount  was  justly  due 
to  Talbott,  but  whether  the  surety  had  been 
compelled  to  pay  it,  without  fraud  and 
collusion  on  his  part ;  because  if  he  had 
been,  he  was  entitled  to  recover  from  the 
principal,  or  in  case  of  his  insolvency,  he 
was  entitled  to  contribution  from  the  co- 
surety.    The  like  principle  applies,  I  think* 
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in  reference  to  the  construction  of  this 
114  .  contract  that  Beeson  should  *pay 
such  sum  as  should  be  found  due  and 
owing  by  David  Stephenson.  How  found? 
If  a  suit  instituted  for  the  purpose  of 
settling  the  partnership  accounts,  and 
eventuating  in  a  decree  against  David  Ste- 
phenson for  the  balance  due  from  him  to  the 
firm,  is  not  evidence  and  conclusive  evi- 
dence (unless  there  was  fraud  and  collu- 
sion) of  what  was  really  due,  I  am  at  a 
loss  to  conceive  what  would  be  satisfactory 
to  the  defendant.  I  am  inclined  to  think, 
that  a  settlement  in  pais,  if  free  from  the 
suspicion  of  fraud  and  collusion,  would 
have  been  evidence,  since  the  condition  of 
the  bond  obviously  refers  to  a  settlement  of 
the  partnership,  on  which  settlement  the 
balance  due  would  be  found.  This  settle- 
ment could  only  have  been  made  between 
the  partners,  and  when  made  would  seem  to 
have  been  all  that  was  necessary  or  required 
by  the  bond  of  indemnity,  for  ascertaining 
Beeson's  responsibility.  But  be  this  as  it 
may,  I  cannot  doubt  that  a  decree  of  a  court 
of  equity  ascertaining  the  balance  due,  is 
and  ought  to  be  conclusive  evidence 
against  Beeson,  that  the  sum  decreed  was 
found  due  to  the  firm.  It  might  indeed 
have  been  assailed  for  fraud  or  collusion, 
but  not  for  any  supposed  errors,  or  because 
it  was  founded  on  the  admissions  of  the 
parties,  who  cannot  be  presumed  to  have 
admitted  more  than  was  just. 

With  respect  to  the  second  bill  of  excep- 
tions, the  opinion  of  the  court  was  clearly 
right.  And  as  to  the  third,  a  sufficient  an- 
swer was  given  at  the  bar — that  the  evi- 
dence did  not  go  to  establish  fraud  or 
collusion ;  and  if  it  did,  it  was  not  admis- 
sible because  there  was  no  such  allegation 
in  the  pleadings. 

Judgment  affirmed. 


115  *Wilkin8on  v.  Jett. 

January,  1880,  Richmond. 

(Absent  Cabell,  J.) 

[80  Am.  Dec.  408.] 

Assumpsit— Sub^^ontract  to  Carry  Mall— Bvidence— 
Certificate  of  Post  Master  OeneraJ  of  Oefaalt— Adnls- 
sIMIity.— In  assumpsit  by  J.  a  sub-contractor. 
ajrainstW.  a  contractor  for  carrying  the  mail  or 
U.  States,  for  J.'s  proportion  of  the  compensation 
received  from  the  post  office  department,  a  letter 
of  the  post  master  «reneral  Is  offered  in  evidence 
by  defendant,  and  read  without  objection,  to  prove 
defaults  committed  by  plaintiff  in  executing  that 
part  of  the  contract  which  was  under-let  to  him ; 
to  repel  which  evidence,  plaintiff  offered  a  certifi- 
cate of  the  post  master  general  shewing*  the  de- 
faults, and  the  times  and  places  where  they 
occurred :  and  defendant  objects  to  the  reading  of 
this  certificate:  Held,  the  certificate  was  not 
competent  evidence  to  any  purpose. 

Evidence— Admissibility.*— Plaintiff's  consent  to  the 
admission  of  Incompetent  evidence  for  defendant, 
is  no  reason  for  admitting  other  Incompetent  evi- 
dence for  plaintiff,  to  which  defendant  objects. 

Partnership— What  Constltutes.t— A  contractor  for 
carrying  the  mail  agrees  with  a  sub-contractor, 
that  he  shall  perform  one  half  the  service,  and  be 
entitled  to  one  half  the  compensation:  Held, 
such  agreement  does  not  constitute  a  partnership 
between  the  parties. 


*  Admission  of  Improper  Bvidence— Right  of  Opposing 
Party  to  Introduce  Evidence  in  Contradiction.— On  this 
question  the  principal  case  is  cited  in  foot-note  to 
Charlton  v.  Unis.  4  Gratt  58;  McDowell  v.  Crawford, 
11  Gratt  886.  409;  Sands  v.  Com.,  81  Gratt  908. 

f Partnership  — What  Constitutes.  —  The  principal 
case  is  distinguished  in  Cole  v.  Moxley.  12  W.  Va.  746. 
See  monographic  note  on  "Partnership.'* 


Assumpsit  by  Jett  against  Wilkinson,  in 
the  circuit  court  of  Brunswick.  The  decla- 
ration allefifed,  that  the  defendant  Wilkin- 
son, being  the  sole  contractor  with  the 
post  master  general  of  the  U.  States,  for 
carrying  the  mail  for  a  short  term,  on  two 
several  and  distinct  mail  routes,  once  a 
week,  for  988  dollars,  agreed  with  the 
plaintiff  Jett,  that  if  he  would  execute  one 
half  of  Jhe  contract,  by  carrying  the  mail 
on  each  route,  alternately,  every  other 
week,  the  defendant  would  pay  over  to  him 
one  half  of  the  stipulated  compensation 
of  988  dollars,  as  soon  as  the  defendant 
should  receive  the  same  from  the  post 
ofiQce  department;  and  that  the  defendant, 
having  before  that  contract'' had  expired, 
made  another  contract  with  the  post  master 
general,  whereby  the  department  agreed  to 
allow    him,    for   carrying   the    mail, 

116  once    *a    week,    on    the     same    two 
routes,^  for  a  term  of   four  years  from 

the  expiration  of  the  first  contract,  the  sum 
of  1450  dollars  per  annum,  payable  quar- 
terly, agreed  likewise  with  the  plaintiff, 
that  if  he  would  execute  one  halt  of  this 
contract,  by  carrying  the  mail  on  each 
route,  alternately,  every  other  week,  the 
defendant  would  pay  over  to  him  one  half 
the  last  mentioned  stipulated  compensation 
of  1450  dollars  per  annum,  as  he  should  re- 
ceive the  same;  and  the  plaintiff  averred, 
that  he  executed  these  agreements  on  his 
part ;  and  that  the  defendant  received  from 
the  department,  988  dollars  under  the  first 
contract,  and  1450  dollars  per  annum,  quar- 
terly, under  the  second  contract ;  by  reason 
whereof  the  defendant  became  indebted  to 
the  plaintiff,  one  moiety  of  the  sums  of 
money  so  by  him  received  from  the  depart- 
ment; and  being  so  indebted,  in  considera- 
tion thereof,  assumed  to  pay  him  the  same 
&c.    Plea,  the  general  issue. 

At  the  trial,  the  defendant  iiled  two 
bills  of  exceptions  to  opinions  of  the  court. 
1.  The  plaintiff  having  offered  evidence  to 
prove  the  agreements  between  him  and  the 
defendant,  alleged  in  the  declaration,  the 
defendant  moved  the  court  to  instruct 
the  jury,  that  those  agreements  constituted 
a  partnership  between  the.  parties,  and  that 
no  action  at  law  could  be  maintained  by 
the  one  partner  against  the  other ;  but  the 
court  refused  to  give  the  instruction,  and 
instructed  the  jury,  on  the  contrary,  that 
the  agreements  did  not  constitute  a  partner- 
ship between  them ;  to  which  the  defendant 
excepted.  2.  The  defendant  on  his  part,  in 
order  to  prove  negligence  and  misconduct 
of  the  plaintiff,  in  carrying  the  mail,  under 
his  agreements  with  the  defendant,  offered 
in  evidence  a  letter  from  the  post  master 
general,  and  other  evidence  to  prove  such 
negligence  and  misconduct;  whereupon 
the  plaintiff,  in  order  to  prove  that  the 
complaints  of  irregularities  in  carrying  the 
mail  on  the  routes,  which  had  reached 

117  the   department,  arose  *from  the   de- 
fendant's own  defaults  in   carrying 

the  mail,  at  the  times  when  he  was  bound 
to  carry  the  same,  offered  in  evidence  a 
certificate  of  the  post  master  general,  under 
the  seal  of  the  department,  setting  forth 
those  irregularities,  and  pointing  out  the 
times  and  places  of  their  occurrence ;  to  the 
admission  of  which  certificate  in  evidence. 
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the  defendant  objected ;  but  the  court  per- 
mitted the  certificate  to  be  read  to  the  jury, 
as  evidence  of  the  fact  that  complaints  were 
made  to  the  department,  as  stated  in  the 
certificate ;  and  the  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff, 
for  276  dollars  with  interest  &c.  from 
which  the  defendant  appealed  to  this 
court. 

Johnson,  for  the  appellant,  admitted,  that 
the  circuit  court  was  right  in  holding,  that 
there  was  no  partnership  between  the  par- 
ties. But  he  objected,  that  the  post  master 
general's  certificate  was  not  competent 
evidence  for  any  purpose,  and  it  was  error 
to  admit  it. 

Taylor,  for  the  appellee,  said,  that  neither 
the  post  master  general's  letter,  which  was 
offered  by  the  defendant  and  admitted  as 
evidence  on  his  part,  nor  the  certificate 
from  the  department,  oflFered  in  evidence  for 
the  plaintiff,  were  proper  evidence.  But 
after  the  letter  had  been  admitted  as  evi- 
dence for  the  defendant,  it  might  have  been 
proper  enough  to  admit  the  certificate  as 
evidence  for  the  plaintiff;  since,  for  aught 
that  appeared,  the  certificate  might  have 
been,  and  most  probably  was,  only  explan- 
atory of  the  letter. 

PER  CURIAM.  The  circuit  court  erred 
in  admitting  the  certificate  of  the  post  mas- 
ter general  mentioned  in  the  second  excep- 
tion, as  evidence  on  the  trial.  The  letter 
of  that  oflBcer,  mentioned  in  the  same 
exception,  was  inadmissible  as  evidence  for 
the  defendant,  except  by  the  plaintiff's 
consent:  but  his  having  consented  that  the 
letter  should  be  read  in  evidence  for 
118  the  defendant,  *wa8  no  sufficient  rea- 
son for  admitting  the  certificate  as 
evidence  for  the  plaintiff,  without  the  de- 
fendant's consent,  since  it  was  not  legal 
evidence.  Therefore,  judgment  reversed, 
and  cause  sent  back  for  a  new  trial. 

BROOKE,  J.,  agreed,  that  the  judgment 
should  be  revers^,  but  on  a  different 
ground.  He  said— As  to  the  first  exception, 
the  circuit  court  was  right  in  deciding,  that 
the  agreements  did  not  constitute  a  part- 
nership between  plaintiff  and  defendant. 
In  the  second  exception,  I  think  the  evi- 
dence is  too  perfectly  stated.  It  is  stated, 
that  the  defendant  introduced  a  letter  from 
the  post  master  general,  and  other  evidence, 
to  prove  defaults  in  the  plaintiff;  but 
neither  the  letter,  nor  its  purport,  is  set 
out,  nor  what  was  the  other  evidence  to 
prove  the  misconduct  of  the  plaintiff.  And 
as  the  letter  was  not  objected  to  by  the 
plaintiff,  I  am  not  sure  that  the  certificate 
of  the  post  master  general,  introduced  for 
the  plaintiff,  was  not  admissible  to  explain 
the  letter  introduced  by  the  defendant.  At 
least,  after  the  defendant  had  introduced 
the  letter,  which  was  improper  evidence, 
I  am  not  satisfied,  that  it  lay  in  his  mouth 
to  object  to  the  certificate  to  explain  it.  I 
think  the  cause  should  be  sent  back,  for  un- 
certainty in  the  second  bill  of  exceptions. 
Judgment  reversed. 


119  *Brown  v.  Handley. 

Janaary,  1836.  Richmond. 
(Absent  CABBLTi.  J.) 
Verdlcts-When  Improper  to  Set  Aside  as  Contrary  to 


evidence.*— A  verdict  onffht  not  to  be  set  aside  as 
being-  contrary  to  evidence,  unless  the  Inference 
which  the  j  ary  drew  from  the  evidence  was  plainly 
not  warranted  by  It. 

Slaves-Oift-EHect  of  Declaration  of  Donor's  WHe  Net 
In  Husband's  Presence.— When  a  father  has  declared 
that  be  has  given  a  slave  to  a  married  daughter, 
and  afterwards  tells  her  to  go  and  take  possession 
of  the  slave,  the  declaration  of  the  father's  wife, 
in  his  absence,  at  the  time  the  dauffbter  takes  pos- 
session, that  she  did  not  give  but  only  lent  her  the 
slave.  Is  of  no  effect  to  convert  the  father's  gift 
into  a  loan,  though  the  daughter  receives  the  pos- 
session from  the  donor's  wife,  without  complain- 
ing of  her  qualification  of  the  gift. 

Same— Parol  QHt— Consammatlon.t- When  a  father 
has  made  a  parol  gift  of  a  slave  to  a  married  damrb- 
ter  and  delivered  her  the  possession,  the  gift  is  con> 
summated.  and  he  cannot  afterwards  rettact  it, 
by  refusing  to  execute  a  deed  for  the  slave. 

Detinue  for  a  slave,  brou^^ht  by  Handley 
against  Brown,  in  the  circuit  court  of 
Greenbrier.  Plea,  the  general  issue.  A 
verdict  being  found  for  the  plaintiff,  the 
defendant  moved  the  court  to  set  it  aside, 
as  contrary  to  law  and  evidence,  and  to 
order  a  new  trial.  The  court  overruled  the 
motion,  and  gave  the  plaintiff  judgment. 
The  defendant  except^  to  the  opinion  of 
the  court  refusing  the  new  trial,  and  ap- 
pealed from  the  judgment  to  this  court. 

The  bill  of  exceptions  stated  the  facts  of 
the  case  proved  on  the  trial,  viz.  That  the 
plaintiff  Handley  married  Betsey  Brown  a 
daughter  of  the  defendant.  Soon  after  this 
marriage,  a  person  who  wished  to  purchase 
slaves,  came  to  the  defendant's  house,  and 
asked  the  defendant,  whether  he  would  sell 
the  slave  in  question  (a  young  female)  who 
was  then  in  the  defendant's  possession; 
and  the  defendant  answered,  that  he  would 
not,  for  he  had  given  her  to  his 
120  daughter  Betsey:  and  *the  defendant 
said,  on  another  occasion,  that  be 
would  not  sell  the  slave,  for  he  had  given 
her  to  Joseph  and  Betsey  (the  plaintiff  and 
his  then  wife).  Shortly  afterwards,  the 
defendant  being  at  the  plaintiff's  house,  said 
to  his  daughter,  Mrs.  Handley,  **Go  and 
fetch  your  negro  girl  home,  when  yon 
please;"  and  soon  after  this  was  said  to 
her,  Mrs.  Handley  went  to  her  father  the 
defendant's  house  (he  being  then  absent 
from  home)  and  got  possession  of  the  negro 
girl,  and  carried  her  home  with  her;  but  at 
the  time  of  her  so  taking  possession,  Mrs. 
Brown,  the  defendant's  wife,  told  her 
daughter,  Mrs.  Handley,  *Hhat  she  did  not 
give  her  the  negro  girl,  but  lent  her  to 
her."  Some  six  months  after  this,  Mrs. 
Handley  asked  her  father,  the  defendant,  to 
give  her  a  bill  of  sale  or  deed  for  the  slave, 
but  he  refused  to  do  so,  saying  that  he  un- 
derstood her  husband's  father  had  refused 
to  make  him  a  conveyance  of  some  land 
which  the  defendant  had  expected  old  Hand- 
ley  to  convey  to  his  son,  apd  that  he,  the 
defendant,  would  not   make   a   right  to  the 


«New  Trials— Verdict  Contrary  to  evideiice.— On  this 
question  the  principal  case*  is  cited  in  foot-moU  to 
Ross  V.  Overton,  8  Call  809;  Mahon  v.  Johnston.  7 
Leigh  810;  Collins  v.  Lofftus,  10  Leigh  10;  foot-^toU  to 
Slaughter  V.  Com.,  11  Leigh  681;  Vaiden  v.  Com..  IS 
Gratt  728;  Read  v.  Com.,  32  Gratt  W2,  M8:  footmoU 
to  Bell  V.  Alexander,  21  Gratt  1.  See  foot-noU  to 
Brugh  V.  Shanks,  5  Leigh  666;  monographic  n^Uaa 
"New  Trials," 

t5laves— aift— The  principal  case  is  cited  In  >b^ 
note  to  Barker  v.  Barker,  2  Gratt.  844:  Mahon  ▼. 
Johnston.  7  Leigh  810;  DIckeschied  v.  Bank.  28  W. 
Va.  868;  Scott  v.  Jones,  76  Va.  285.  See  monographic 
note  on  "Gifts'*  appended  to  Barker  v.  Barker,  t 
Gratt  844. 
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slave,  nntil  a  deed  was  made  for  the  land : 
the  plaintiff  Handlej  was  present,  but  took 
no  part  in  this  conversation  between  his 
wife  and  her  father.  The  slave  remained 
in  the  possession  of  Handley  and  his  wife 
until  the  wife's  death,  which  happened 
about  a  year  after  they  acquired  the  posses- 
sion in  the  manner  above  mentioned,  and 
about  fourteen  months  after  their  marriage. 
And  not  long  after  Mrs.  Handley' s  death, 
the  defendant  got  possession  of  the  slave, 
and  refused  to  deliver  her  to  the  plaintiff, 
and  still  retained  the  possession.  Upon  this 
state  of  facts  proved,  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  the  court  refused 
to  set  it  aside. 

Johnson,  for  the  appellant.  This  was  a 
parol  gift  of  a  slave,  which  would  have 
been  undoubtedly  void  under  the  provisions 
of  the  statute  of  1758;  and  the  only  question 


121 


is,  whether  the  parpl  gift  was  followed 
by   possession  ^in    the  done 


donee  within 
the  meaning  of  the  amendatory  statute 
of  1787?*  Brown  said,  he  had  given  the 
slave  to  his  daughter,  and  told  her  to  take 
her  home  when  she  pleased ;  but  till  actual 
<]elivery  of  possession,  this  parol  gift  passed 
no  title ;  the  donor  was  not  bound  to  perfect 
the  gift;  he  had  a  right  to  revoke  it  alto- 
g'ether,  much  more  to  qualify  it  by  such 
terms  as  he  pleased ;  he  had  a  right  to  con- 
vert the  gift  into  a  loan.  In  short,  the 
parol  gift  was  nothing;  and  it  was  upon 
the  delivery  of  possession  alone,  that  the 
donee  could  found  any  claim.  If  the  father 
bad  been  at  home  when  his  daughter  went 
for  the  slave,  she  could  not  have  taken  the 
possession  without  his  consent:  and  he 
being  absent,  his  wife  acted  for  him,  and 
delivered  the  possession  as  a  loan,  not  as  a 
gift;  and  the  daughter  received  the  posses- 
sion upon  those  terms,  and  so  admitted  her 
mother's  authority  to  impose  them.  The 
daughter,  conscious  therefore  that  the  gift 
was  not  perfected  by  the  delivery  of  posses* 
•ion  which  she  accepted  as  a  loan,  asked  her 
father  for  a  deed  of  gift.  The  father  re- 
fnsed  to  make  the  deed,  and  in  so  doing 
ratified  the  act  of  his  wife  in  delivering  the 
possession  only  as  a  loan.  The  daughter's 
htisband  present  at  the  time,  and  hearing 
this  refusal  of  the  deed,  made  no  com- 
plaint, set  up  no  claim ;  and  thus  admitted 
the  father's  right  to  withhold  the  deed ;  in 
other  words,  admitted  that  the  delivery  of 
possession  was  not  an  absolute  gift.  As 
between  the  father  in  law  and  son  in  law, 
then,  the  former  had  a  right  to  resume  the 
possession  at  his  pleasure;  and,  therefore, 
the  verdict  of  the  jury  was  contrary  to  the 
law  and  the  evidence. 

Robinson,  contra.  Such  a  parol  gift  of  a 
slave  as  this,  if  it  had  occurred  under  the 
statute  of  1758,  before  it  was  amended  by 
that  of  1787,  might  have  been  held 
122  *void;  Turner  v.  Turner,  1  Wash.  139; 
Taylor  v.  Wallace,  4  Call  92 ;  Merritt 
V.  Smith,  6  Leigh  486.  But  this  case  de- 
pends on  the  statute  of  1787,  which  declares, 
that  the  former  statute  avoiding  parol  gifts 
of  slaves,  shall  not  extend  to  such  gifts  of 
slaves  whereof  the  donees  have  at  any  time 


*Tbese  statutes  were  reduced  into  one  at  tlie 
reriiial  of  1708,  and  now  form  the  51  st  section  of  the 
general  statute  concerning  slaves  &c.  1  Rer.  Code, 
eta.  111.  p.  4S2.— Note  in  Original  Edition. 


had  possession:  and  the  preamble  of  the 
statute  of  1787,  shews  its  especial  applica- 
tion to  such  cases  as  this  now  before  the 
court.  For  it  recites,  that  '*many  parents 
and  others  since  the  passing  of  the'*  former 
statutes  on  the  subject,  ^*had  made  gifts  of 
slaves  to  their  children  and  others,  without 
deed  in  writing,  and  such  donees  had  con- 
tinued in  possession  of  the  slaves  so  given, 
under  a  delivery  at  the  time  of  making,  or 
after  such  gifts,  by  which  the  donees  had 
been  considered  as  the  owners  of  such 
slaves,  and  had  obtained  credit  thereby;" 
and  that  the  then  recent  adjudications 
upon  the  construction  of  the  former  stat- 
utes, tended  *^to  injure  husbands  who  had 
married  women  possessed  of  slaves  under 
such  gifts;"  12  Hen.  stat.  at  large,  pp. 
505,  6.  It  cannot  be  denied,  that  the  father, 
in  this  case,  had  given  the  slave  in  question 
to  his  daughter.  He  said  so  repeatedly; 
and,  in  pursuance  of  his  gift,  he  told  her 
to  go  and  take  possession  of  the  slave, 
when  dhe  pleased,  without  saying  a  word 
about  a  loan.  This  was  an  authority  to  the 
donee  to  take  the  possession,  absolutely,  as 
of  a  gift ;  and  the  actual  possession  taken 
afterwards,  coupled  with  the  authority  to 
take  it,  consummated  the  gift.  The  wife 
of  the  donor  had  no  right  to  revoke  his 
gift,  or  to  convert  it  into  a  loan.  The 
daughter  took  (as  she  had  a  right  to  take) 
the  possession  under  the  father's  gift,  not 
under  the  mother's  loan.  Considering  it  a 
gift,  she  asked  her  father  for  a  deed ;  and 
he  did  not  refuse  the  deed,  because  he  had 
not  made  the  parol  gift,  but  because  her 
husband's  father  had  not  made  a  convey- 
ance of  land  to  him.  The  husband,  indeed, 
made  no  complaint.  But  there  was  nothing 
for  him  to  complain  of ;  for,  whatever 
123  was  his  ^wife's  opinion  as  to  the  ne- 
cessity of  the  deed,  the  property  wa» 
already  vested  absolutely  in  him. 

BROCKENBROUGH,  J.  The  statute 
says,  that  no  gift  of  any  slave  shall  be  good 
unless  the  same  be  made  by  will,  or  deed 
duly  proved  and  recorded;  but  this  provi- 
sion ** shall  be  construed  to  extend  only  to 
gifts  of  slaves,  whereof  the  donors  have, 
notwithstanding  such  gifts,  remained  in 
the  possession,  and  nbt  to  gifts  of  such 
slaves  as  have  at  any  time  come  into  the 
actual  possession  of,  and  have  remained 
with,  the  donee,  or  some  person  claiming 
under  such  donee."  In  this  case,  after  the 
plaintiff  intermarried  with  the  daughter  of 
the  defendant,  the  latter  twice  declared  that 
he  had  given  the  slave  in  question  to  his 
daughter;  and,  about  the  same  time,  said 
to  his  daughter,  *  *Go,  and  fetch  your  negro 
girl  home  when  you  please."  Shortly  af- 
terwards, the  daughter  did  go  to  her  father's 
house,  and  did  bring  away  the  girl  and  car- 
ried her  home ;  and  the  girl  did  remain  in 
the  possession  of  the  plaintiff  and  his  wife, 
till  the  wife's  death,  which  happened  about 
a  year  after  the  possession  was  so  taken. 
If  the  facts  proved  had  stopped  at  this 
point,  no  one  would  question  that  the  gift 
w^s  valid.  But  it  was  proved,  that  when 
the  daughter  went  for  the  girl,  her  father 
^wras  absent  from  home,  and  her  mother  said 
to  her,  that  **8he  did  not  give  her  the  negro 
girl,  but  lent  her  to  her. "  And  it  is  argued, 
that  her  acceptance  of  the    slave    must    be 
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taken  to  be  an  acceptance  on  the  terms  ex- 
pressed by  the  mother.  But  the  jury  have 
decided  otherwise,  and,  I  think,  correctly. 
She  obtained  the  possession  in  conformity 
with  the  directions  of  him  who  had  the  right 
to  give*  and  the  qualification  annexed  to 
that  possession  by  one  who  was  not  the 
owner,  ought  not  to  impair  the  validity  of 
the  act  of  the  donor.  The  right  acquired 
by  the  husband  of  the  donee,  by  the  gift 
and  actual  possession,  could  not  be  taken 
away  by  the  subsequent  application  of 

124  his  *wife  to  her  father  to  give  her  a 
bill  of  sale,  or  deed  for  the  girl :  that 

application  can  only  shew,  at  the  most,  that 
she  thought  a  deed  necessary  to  perfect  the 
title  of  her  husband;  in  which  she  was  mis- 
taken. Nor  can  the  subsequent  refusal  of 
the  father  to  make  the  deed,  invalidate  his 
former  act.  I  think  the  judgment  should 
be  affirmed. 

CARR,  J.  I  am,  in  general,  opposed  to 
these  claims  to  slaves,  founded  on  a  parol 
gift  between  parent  and  child ;  and  it  prob- 
ably proceeded  from  this,  that,  on  the  argu- 
ment, my  impression  was  in  favour  of  the 
appellant.  A  closer  examination,  however, 
has  changed  it.  The  parties  went  to  trial 
on  the  general  issue ;  and  the  jury  found  a 
verdict  for  the  plaintiff,  thereby  establish- 
ing the  gift,  and  that  possession  followed 
it.  The  court  refused  a  new  trial,  and  on 
exception  taken,  spread  the  facts  upon  the 
record.  We  are  to  judge  from  these  facts 
whether  the  court  erred.  This  court  said 
in  Ross  V.  Overton,  3  Call  319,  that  **a  court 
applied  to  to  grant  a  new  trial  because  the 
verdict  is  contrary  to  evidence,  ought  to 
grant  it  only  in  case  of  a  plain  deviation, 
and  not  in  a  doubtful  one,  merely  because 
the  court,  if  on  the  jury,  would  have  given 
a  different  verdict;  since  that  would  be  to 
assume  the  province  of  the  jury,  whom  the 
law  has  appointed  the  triers.*'  Here,  we 
have  both  the  jury  who  tried  the  issue,  and 
the  court  which  heard  the  evidence,  and 
saw  the  manner  of  the  witnesses,  and  could 
weigh  their  honesty  and  intelligence — we 
have  both  these,  in  favour  of  the  verdict. 
The  deviation  ought  to  be  plain  and  strong, 
to  authorize  this  appellate  tribunal  to  say, 
that  the  verdict  warf  contrary  to  evidence. 
How  are  the  facts?  It  is  in  clear  proof,  that 
on  two  occasions  the  father  said  he  had 
given  the  slave  to  his  daughter;  that,  on  a 
third,  he  said  to  her,  **Go  and  fetch  your 
negro  girl  home,  when  you  please;"  that 
shortly  after,  she  did  go  and  carry  the 

125  girl  home;  and  *that  the  slave  re- 
mained in  the  possession  of  her  hus- 
band till  his  wife's  death,  about  a  year 
after.  If  this  evidence  stood  alone,  there 
could  be  no  ground  for  doubt:  it  would 
shew,  clearly,  a  parol  gift  followed  by  such 
possession  as  the  law  contemplates.  But 
there  are  two  circumstances,  changing 
somewhat  the  aspect  of  the  case.  1.  When 
the  donee  went  for  the  girl,  her  father  was 
from  home,  and  her  mother  told  her,  ^*she 
did  not  give  her  the  negro,  but  lent  her  to 
her."  Whether  in  taking  the  slave,  the 
donee  meant  to  assent  to  this  qualification, 
or  whether  she  took  her  under  the  unquali- 
fied leave  of  her  father,  considering  that 
her  mother  had  no  power  to  change  it,  was 
a  question  for  the  jury ;  in  deciding  which,  I 


certainly  cannot  undertake  to  say.  that  they 
have  plainly  deviated  from  the  evidence. 
Indeed,  I  cannot  even  say,  that  if  I  had  been 
upon  the  jury,  I  should  have  found  differ- 
ently :  it  might  have  depended  on  matters* 
of  which  as  an  appellate  tribunal  it  is  im- 
possible for  me  to  judge.  2.  The  other 
circumstance  is,  that,  about  six  months 
after  they  had  the  slave  in  possession,  the 
donee,  in  her  husband's  presence,  asked  her 
fathet  to  give  her  a  bill  of  sale  or  deed  for 
the  slave,  but  he  refused,  saying  that  he 
understood,  her  husband's  father  had  re- 
fused to  make  her  husband  a  deed  for  acme 
land  he  had  expected  him  to  convey  to  him, 
and  that  he  would  not  make  the  right  to  the 
slave  until  the  right  to  the  land  was  made. 
The  husband  took  no  part  in  this  conversa- 
tion. Now,  as  to  the  effect  of  this 
conversation— whether  it  proved  an  ac- 
knowledgment of  the  daughter  and  hus- 
band, that  they  had  accepted  possession  of 
the  slave  as  a  loan,  or  proceeded  from  their 
ignorance  that  a  parol  gift  followed  by  pos- 
session was  valid,  or  was  the  offspring  of 
a  wish  to  avoid  disputes  and  to  be  perfectly 
secured  in  a  title  which  without  such  secu- 
rity they  meant  to  claim;  of  all  this,  I  am 
sure  that  the  jury  and  the  court  which  tried 
the   cause,    were    better  qualified    to 

126  judge  than  I  *am.     Therefore,  I  can- 
not  say,   that   in  the  conclusion  thej 

have  coire  to,  they  have  grossly  erred ;  on 
the  contrary,  I  feel  satisfied  with  it. 

BROOKE,  J.  I  concur.  I  think,  that  the 
facts  stated,  that  the  father,  after  saying 
that  he  had  given  the  slave  to  his  daughter, 
told  her  to  go  and  fetch  her  negro  girl 
home  when  she  pleased,  and  that  the  daugh- 
ter accordingly  went  to  her  father's  house, 
took  the  slave,  and  carried  her  home  with 
her, — brought  the  case  within  the  meaning 
of  the  statute  of  1787,  and  consummated  the 
gift.  The  decision  of  Taylor  v.  Wallace, 
upon  the  construction  of  the  statute  of  1758, 
that  actual  possession  in  the  donee  under  a 
parol  gift  of  slaves,  was  not  sufficient  to 
perfect  the  title,  was  no  doubt  the  cause  of 
passing  the  statute  of  1787,  to  correct  that 
construction.  It  has  been  since  often  held 
in  this  court,  that  a  parol  gift  of  slaves, 
followed  by  possession  subsequently  deliv- 
ered to  the  donee,  passes  the  title.  Here, 
the  direction  of  the  father  to  his  daughter, 
to  go  and  fetch  her  nergo  girl  home  when 
she  pleased,  was  clearly  a  parol  gift  of  the 
slave ;  and  the  donee  getting  the  possession, 
strictly  in  pursuance  of  the  direction  so 
given,  though  her  father  was  not  at  home 
at  the  time,  consummated  the  gift,  and  put 
it  out  of  His  power  to  retract  it.  I,  there- 
fore, put  out  of  the  case  the  mother's  decla- 
ration, and  the  father's  refusal  to  execute  a 
deed  of  gift. 

TUCKER,  P.  I  also  concur  in  the  opin- 
ion, that  the  circuit  court  was  right  in  re- 
fusing a  new  trial  in  this  case.  Indeed, 
though  I  have  always  doubted  the  policy  of 
repealing  the  statute  of  1758,  believing  that 
a  statute  of  frauds  is  full  as  necessary  in 
relation  to  gifts  of  slaves,  as  it  ever  was 
in  relation  to  contracts  for  the  sale  of  lands, 
and  though  I  have  always,  of  course,  leaned 
against  the  claimant,  unless  the  gift  was 
sustained  by  very  clear  proof,  yet,  in 

127  this  case,  I  think  the  *jury  were  right 
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in  their  inference  from  the  facts.  The 
fact,  that  the  father  said  to  his  daughter 
^ '  Go  and  fetch  yonr  negro  girl  home  when 
you  please,*'  amonnted  both  to  an  acknowl- 
edgment of  a  gift,  and  to  a  delivery  of  pos- 
session, as  soon  as  the  donee  did  get  posses- 
sion. She  did  go  in  a  short  time,  and  took 
the  girl,  and  kept  her  till  her  death.  This 
delivery  of  possession  rendered  the  gift  com- 
plete, unless  we  are  to  consider  it  as  limited 
and  controlled  by  the  mother's  declaration 
'  ^  that  she  did  not  give  her  the  negro  girl, 
but  only  lent  her."  But  there  is  no  proof, 
that  the  mother  was  authorized  by  her  hus- 
band so  to  limit  and  control  the  delivery, 
and  thereby,  in  effect,  to  revoke  the  express 
g-if  t  which  he  had  made  but  a  short  time  be- 
fore. As  to  the  subsequent  refusal  of  the 
father  to  execute  a  deed,  that  cannot  affect 
the  title  of  Handley,  which  had  become 
vested  and  complete  by  the  prior  transac- 
tion. 

Judgment  afiBrmed. 
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♦Thornton  v.  Stewart. 

January.  1886,  Richmond. 
(Absent  Cabbll.  J.) 


BqoHy  Practice-Lost  Bond  ^Affidavit.*— Upon  a  bill 
in  equity  for  relief  upon  a  lost  bond,  thouffta  reg- 
ularly an  affidavit  of  the  loss  of  the  bond  &c. 
ou£^ht  to  be  filed  with  the  bill,  yet  if  such  affidavit 
is  not  so  filed,  but  is  filed  afterwards  in  the  prog- 
ress of  the  cause,  this  is  sufficient. 

Same— Bill  of  Review -Error  of  Law-Right  to  Allege 
New  Matter— Answer.— To  a  final  decree  for  S. 
airainst  T.  the  latter  files  a  bill  of  review  for 
errors  in  law  in  the  proceedings  and  decree;  S. 
cannot,  in  an  answer  to  the  bill  of  review  allege 
any  new  matters  of  fact 

Smne— Sane— Same— Reversal  of  Decree— Cause  Re- 
mandedt— Bill  of  review  of  a  decree  for  errors  in 
law,  dismissed  by  the  court  of  chancery;  and  the 
decree  dismissing  the  bill  of  review  reversed  by 
this  court,  and  the  original  decree  reversed;  yet, 
aa  it  appeared  that  the  plaintifif  in  the  original 
cause  might  have  a  just  claim,  the  original  cause 
was  remanded  for  further  proceedings. 

This  suit  was  commenced  in  the  county 
court  of  Nelson,  where  it  was  long  pending, 
and  was  thence  removed  by  certiorari  to  the 
superiour  court  of  chancery  of  Lynchburg. 

It  was  a  bill  in  chancery  exhibited  by 
Stewart  against  Thornton  and  Scruggs,  to 
set  up  a  lost  bond  executed  by  Thornton  to 


^Equity    Practice-Lost   InstrumenU— Affidavit— A 

court  of  equity  has  jurisdiction  to  grant  relief  on  a 
lost  bond  and  generally  such  bill  must  be  accom- 
panied by  an  affidavit:  but  if  the  plaintiff  fails  to 
file  such  affidavit,  at  the  time  of  filing  his  bill,  it 
may  be  filed  at  any  time  before  the  hearing.  Lyt- 
tie  V.  Cozad,  21  W.  Va.  188.  citing  Thornton  v.  Stew- 
art, 7  Leigh,  128,  at  page  197.  The  third  headnote  of 
the  above  case  (Lyttle  v.  Cozad)  is  to  the  effect 
that,  when  a  court  of  equity  has  jurisdiction  of  the 
case  independently  of  the  lo5^  of  the  bond,  no  affida- 
vit need  be  filed  of  the  loss  of  the  bond. 

In  Hickman  v.  Painter.  11  W.  Va.  886.  citing  the 
principal  case  at  page  894,  where  a  bill  was  filed  to 
set  up  a  lost  receipt  and  to  such  bill  was  appended  the 
Jurat  of  the  clerk,  that  the  bill  was  sworn  to  in  open 
court,  it  was  held  that,  as  the  plaintifif  swore  to  the 
bill  in  open  court,  and  as  it  specifically  alleged  the 
loss  of  the  receipt,  the  oath,  thus  taken  was  suffi- 
cient to  answer  the  requirements  of  the  law  as  to 
lost  instruments. 

And  in  Thompson  v.  Clark.  81  Va.  423,  it  is  said, 
accompanying  the  bill  is  an  affidavit  of  the  loss  of 
the  bond,  which  is  in  accordance  with  the  estab- 
lished rule  in  such  cases.  Citing.  rAom^on  v.  Stew- 
art, 7  Leigh  128.  See  monographic  note  on  "Bonds*' 
appended  to  Ward  v.  Churn.  180ratt  801. 

tAppeUate  Practlce-BIU  of  Review- Reversal  of  De- 
cree.—The  principal  case  is  cited  in  Ooolsby  v.  St 
John.  aSOratt.  104.  See  monographic  note  on  "Bills 
of  Review"  appended  to  Campbell  v.  Campbell,  22 
Oratt.  049. 


Scruggs,  and  by  him  transferred  to  Stewart ; . 
and  the  bill,  after  alleging  that  the  bond 
was  executed  by  Thornton  to  Scruggs,  in 
consideration  of  land  sold  by  Scruggs  to 
Thornton,  and  that  the  bond  was  transferred 
for  valuable  consideration,  without  a  writ- 
ten assignment,  by  Scruggs  to  Stewart, — 
averred,  that  the  bond  had  been  lost  by  ac- 
cident; that  this  fact  had  been  communi- 
cated to  both  the  defendants ;  that  Thornton 
refused  to  pay  the  amount,  though  Stewart 
had  offered  him  indemnity  against  the  bond 
in  case  it  should  ever  be  found,  alleging 
that  Scruggs  had  no  title  to  the  land  for 
the  price  of  which  the  bond  was  given,  and 
so  Thornton  was  not  bound  in  equity  to 
pay  ofiP  the  bond;  and  that  Scruggs, 
well  knowing   that  the  consideration 

129  *^of  the  bond  was  insufficient,  refused 
to  do  any  thing.     Therefore,  the    bill 

pra3'ed  a  discovery  from  the  defendants,  of 
the  execution  of  the  bond,  and  of  the  trans- 
fer thereof  to  Stewart,  and  such  relief  as 
he  should  be  found  entitled  to.  This  bill 
was  not  verified  by  affidavit ;  nor  was  any 
affidavit  filed  with  the  bill,  of  the  fact  of 
the  bond  being  lost. 

Scruggs,  in  his  answer,  said,  that  the 
bond  in  question  was  executed  by  Thornton 
to  him  for  the  purchase  money  of  land  sold 
by  him  to  Thornton,  which  he  had  bought 
of  one  Harper;  that  Harper  had  never  con- 
veyed it  to  him ;  but  that  Thornton  was  ap- 
prised of  the  defect  of  title,  and  of  Scruggs's 
inability  to  convey  a  good  title,  and  ex- 
pressly agreed,  that  he  would  take  Scruggs's 
right,  such  as  it  was,  and  that  the  defect 
in  the  title  should  not  preclude  Scruggs 
from  receiving  the  purchase  money;  and 
that  Thornton  took  immediate  possession  of 
the  land,  and  had  held  undisturbed  posses- 
sion ever  since.  He  answered  further,  as  to 
the  transfer  of  the  bond  to  Stewart,  that  he 
Scruggs  owing  a  debt  to  one  Varnum,  and 
Stewart  being  Varnum's  agent  for  the  col- 
lection of  it,  this  bond  of  Thornton  was  put 
into  Stewart's  hands,  upon  condition,  that 
if  Scruggs  should  not  pay  the  debt  due 
Varnum,  on  a  day  appointed  when  Stewart 
was  to  come  to  Scruggs's  house,  Stewart 
should  have  Thornton's  bond,  without  re- 
course against  Scruggs ;  but  Stewart  did  not 
come  to  Scruggs's  house,  at  the  appointed 
time,  or  afterwards;  nor  (so  far  as  Scruggs 
was  informed)  had  he  paid  the  debt  due 
Varnum ;  and  Scruggs  did  not  know  what 
had  become  of  the  bond. 

Thornton,  in  his  answer,  admitted  the 
execution  of*  the  bond  to  Scruggs;  but  he 
said,  it  was  given  for  the  purchase  money 
of  land,  for  which  Scruggs  stipulated  to 
convey  him  a  good  title  before  the  purchase 
money  should  be  paid ;  that  though  Scruggs 
pretended  to  have  a  good  title,  he  had  no 
title ;  that  the  title  was  in  one  Harper,  sup- 
posed to   be  a  resident  of  the  state  of 

130  Georgia;    *that     Thornton    was    not 
bound    to    pay  the  money  due  on  the 

bond,  till  the  title  was  perfected;  that  one 
Loving  had  once  shewn  him  the  bond,  and 
applied  for  payment,  but  for  the  reasons 
here  mentioned,  he  had  refused  payment. 

There  was  a  general  replication  to  Thorn- 
ton's answer,  but  no  replication  to  the  an- 
swer of  Scruggs. 

A  single  deposition  was  taken    and  filed» 
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,  in  which  the  deponent  stated,  that  at 
Stewart's  request,  he  had  once  applied  to 
Scruggs  for  some  money  which  Stewart  said 
Scruggs  owed  him;  whereupon  Scruggs 
said,  that  he  had  discharged  the  debt  he 
owed  Stewart  with  Thornton's  bond,  which 
Stewart  had  traded  away;  and  Scruggs 
would  pay  him  nothing  more. 

The  cause  was  set  for  hearing  in  the 
county  court. 

And  in  this  state  of  it,  it  was  removed  to 
the  superiour  court  of  chancery ;  and  there, 
many  years  after  the  commencement  of  the 
suit,  the  plaintiff  made  and  filed  an  affi- 
davit, that  the  bond,  at  the  time  of  the  ex- 
hibition of  the  bill,  and  still,  was  lost,  and 
that  he  had  no  hope  of  ever  finding  it. 

The  chancellor,  upon  a  hearing,  decreed, 
that  Thornton  should  pay  Stewart  the 
amount  of  the  lost  bond  with  interest,  and 
the  costs  of  the  suit. 

At  the  next  term,  Thornton,  with  leave 
of  the  court,  filed  a  bill  of  review  for  errors 
apparent  in  the  record  and  decree,  viz. 
1.  Because  it  was  stated  in  the  bill,  that  the 
bond  alleged  to  be  lost,  was  given   for   the 

Purchase  money  of  land  sold  by  Scruggs  to 
'hornton,  and  this  was  admitted  by  Scruggs 
in  his  answer,  who  also  admitted  that  he 
had  no  title  to  the  land,  and  that  the  title 
was  outstanding  in  Harper.  2.  Because  in- 
terest on  the  bond  was  decreed,  though 
Thornton  was  nowise  in  fault,  there  being 
no  proof  of  the  allegation  of  the  bill,  that 
Stewart  had  offered  to  indemnify  him 
against  the  bond  in  case  it  should  af- 
131  terwards  be  found.  ^3.  Because 
Stewart  and  Scruggs  differed  as  to 
the  fact  of  the  transfer  of  the  bond  by  the 
one  to  the  other ;  and  the  decree  would  not 
protect  Thornton  against  any  claim  which 
Scruggs  might  assert  upon  the  bond ;  since 
the  cause  had  not  been  set  for  hearing  as 
to  him,  nor  was  there  any  replication  to  his 
answer.  4.  Because  the  decree  was  made 
before  the  cause  was  properly  matured  for 
hearing  as  to  any  of  the  parties.  5.  Be- 
cause Harper,  who  held  the  title  of  the  land 
for  the  purchase  money  whereof  the  lost 
bond  was  given,  ought  to  have  been  made  a 
party  defendant.  Wherefore,  the  bill  prayed, 
that  the  decree  should  be  reviewed  and  re- 
versed Ac. 

To  this  bill  of  review  Stewart  put  in  an 
answer,  in  which,  after  denying  that  there 
was  any  error  or  injustice  in  the  proceed- 
ings and  decree,  he  alleged,  that  Thornton 
had  purchased  the  land  from  Scruggs  for 
the  price  whereof  the  lost  bond  was  ex- 
ecuted, with  full  knowledge  of  the  defect  of 
Scruggs' s  title,  and  therefore,  notwith- 
standing the  defect,  he  was  bound  to  pay 
the  purchase  money ;  that  Thornton  had  re- 
peatedly promised  payment  thereof  to  Stew- 
art, and  never  objected  to  pay  the  debt  on 
the  ground  of  such  failure  of  the  considera- 
tion, till  shortly  before  the  commencement 
of  the  original  suit  in  the  county  court ; 
that  there  was  not,  and  never  was,  any 
disagreement  between  him  and  Scruggs,  as 
to  the  transfer  of  the  bond  to  him  for  valu- 
able consideration ;  that  Thornton  had  been 
in  possession  of  the  land  sold  him  by 
Scruggs,  for  more  than  twenty  years,  and 
was  in  no  danger  of  disturbance  from 
Harper,  but  Stewart  was  willing  to  indem- 


nify him  against  Harper's  claim ;  and  that 
the  decree  of  the  court  had  rendered  8nt>- 
stantial  justice  in  the  case,  and  therefore  it 
ought  not  now  to  be  disturbed. 

To  this  answer  of  Stewart,  a  general  rep- 
lication was  put  in ;  Scruggs  made  default ; 
and  the  cause  having   been  set  for  hearing 
as  to  both  of  them,  the  chancellor  dismissed 
the  bill  of  review. 

132  ^Thornton    appealed    to   this   court 
from    the  decree  on  the  original  bill, 

and  from  the  decree  on  the  bill  of  review. 

Johnson  and  Robinson,  for  the  appellant. 
The  original  bill  being  a  bill  for  relief  on 
a  lost  bond,  should  have  been  accompanied 
with  an  affidavit  that  the  bond  was  lost;  2 
Rob  Prac.  39,  40,  where  the  anthoritiea  are 
collected.  Without  such  an  affidavit,  equity 
could  not  take  jurisdiction  of  such  a  bill ; 
and,  therefore,  the  affidavit  *  subsequently 
made  does  not  help  the  case.  But  if  this 
objection  was  obviated  by  the  subsequent 
affidavit,  the  decree  on  the  original  bill  was 
clearly  wrong,  and  consequently  the  decree 
on  the  bill  of  review  was  wrong  too.  The 
original  bill  alleged,  that  the  consideration 
of  Thornton's  bond  to  Scruggs,  was  the  pur- 
chase money  of  land  sold  him  by  Scruggs ; 
and  Scruggs's  answer  admitted  that  this 
consideration  had  wholly  failed ;  for  all  that 
was  said  in  Scruggs's  answer,  as  to  Thorn- 
ton's being  apprised  of  his  want  of  title  to 
the  land,  and  agreeing  to  purchase  his  right 
whatever  it  was,  were  affirmative  allega- 
tions, which,  as  there  was  no  proof  of  them, 
the  chancellor  ought  to  have  disregarded 
altogether;  and  putting  those  allegations 
out  of  the  case,  it  is  plain,  Thornton  was 
not  in  equity  bound  to  pay  off  the  bond. 
As  the  bond  was  certainly  given  for  the 
price  of  land  for  which  Scruggs  had  no 
title,  and  of  which  the  title  was  in  Harper, 
Harper  should  have  been  made  a  party,  in 
order  that  the  title  might  be  perfected,  be- 
fore Thornton  should  be  compelled  to  pay 
the  money.  The  original  decree  was  wrong 
too,  in  giving  costs  against  Thornton,  who 
certainly  was  in  no  default;  and  in  order- 
ing Thornton  to  pay  the  money,  without 
providing  any  indemnification  to  him, 
against  future  demands  of  others  claiming 
title  to  the  bond,  and  all  costs  and  dam- 
ages; East  India  Co.  v.  Boddam,  9  Ves. 
464.  These  are  fatal  errors  in  the  original 
proceedings   and   decree.      And    they 

133  *are  errors   proper  to  be  corrected  on 
a  bill  of  review;  but  it  is  immaterial 

whether  the  bill  of  review  was  the  proper 
remedy  or  no,  since  the  cause  is  before  this 
court  on  an  appeal  from  both  decrees. 
Stewart's  answer  to  the  bill  of  review,  was 
wholly  irregular,  so  far  as  it  contained  new 
allegations  of  fact. 

Garland,  for  the  appellees.  The  original 
decree,  and  the  decree  on  the  review,  are 
both  right.  The  original  bill  alleged^  that 
Thornton's  bond  to  Scruggs  was  given  for 
the  price  of  land  sold  by  Scruggs  to  Thorn- 
ton; and  this  Thornton  admitted  in  his 
answer.  He  added,  indeed,  that  the  consid- 
eration had  failed,  because  Scruggs  had  no 
title  to  the  land  sold;  but  this  was  an 
affirmative  allegatidn  of  the  answer,  of 
which  no  proof  was  adduced  or  attemfited; 
for  Sctugga's  answer  was  not  evidence  for 
Thornton.     It  was,  then,  the  simple  case  of 
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the  holder  of  a  bond  alleging  that  it  was 
lost,  and  asking  the  chancellor  to  set  it  np, 
and  the  obligor  acknowledging  the  execu- 
tion of  the  bond,  bat  seeking  to  avoid  the 
obligation  of  it,  by  merely  alleging,  with- 
out even  attempting  to  prove,  that  the  con- 
sideration for  which  it  was  given  had 
failed.  If  Scrnggs's  answer  can  be  referred 
to,  as  evidence  for  Thornton  that  the  title 
of  the  land  was  defective,  its  other  allega- 
tions were  proper  evidence  against  him; 
and  then  the  decrees  were  clearly  right. 
Harper  had  no  interest  in  the  controversy; 
and  therefore,  need  not  have  been  brought 
before  the  court.  As  to  the  affidavit  of  the 
loss  of  the  bond,  there  was  one ;  and  the 
only  objection  is,  that  it  was  not  ^led  with 
the  bill,  but  in  the  progress  of  the  cause 
afterwards :  but  as  the  only  purpose  of  re- 
quiring an  affidavit  in  such  cases,  is  to  pre- 
vent the  suppression  of  the  bond  by  the 
plaintiif  in  order  to  conceal  a  receipt,  or 
credit,  or  some  other  entry  upon  it  that 
may  change  its  effects,  if  the  affidavit  was 
tiled,  it  is  to  every  substantial  purpose  im- 
material when  it  was  filed. 

134  ♦TUCKER,  P.     Both  decrees  in  this 
case  are  palpably  erroneous.     I  do  not 

concur  in  the  objection  to  the  assumption 
of  jurisdiction,  being  satisfied  with  the  affi- 
davit of  Stewart  as  to  the  loss  of  the  bond ; 
for  though  it  was  not  filed  with  the  bill,  it 
is  one  of  those  defects,  which,  I  think,  may 
well  be  supplied  in  the  progress  of  the 
cause,  where  there  has  l)een  no  demurrer  to 
the  bill  for  want  of  it.  But  upon  the  plead- 
ings and  proofs,  Stewart  was  entitled  to  no 
decree  against  either  defendant. 

I.  As  to  Thornton.  He  confesses  the 
bond,  but  alleges  it  was  given  for  land,  the 
title  of  which  is  imperfect.  Both  facts  ap- 
pear from  the  answer  of  Scruggs,  the  vendor 
of  Thornton,  and  the  assignor  of  Stewart ; 
but  Scruggs  goes  on  to  say,  that  Thornton 
took  the  risque  of  title,  and  had  enjoyed 
uninterrupted  possession.  Both  these  al- 
legations are  of  new  and  independent  mat- 
ter, which  cannot  to  taken  as  true  until 
proved.  Moreover,  the  bill  itself  states, 
that  Scruggs  knew  the  consideration  of  the 
bond  was  insufficient,  and  therefore  refujsed 
to  do  any  thing  for  its  recovery.  Here, 
then,  is  sufficient  to  protect  Thornton,  un- 
less by  other  evidence  a  new  aspect  should 
be  given  to  the  case.  2.  As  to  Scruggs :  he 
admits  the  transfer  of  the  bond  to  Stewart, 
for  a  consideration  which  is  not  proved  to 
have  been  paid,  nor  has  Stewart  proved  any 
other  consideration.  No  decree  therefore 
could  go  against  Scruggs,  even  though 
Stewart  failed  against  Thornton. 

The  matters  stated  in  Stewart's  answer 
to  the  bill  of  review,  are  entirely  new ;  and 
it  is  quite  an  anomaly,  on  a  bill  of  review 
for  error  upon  the  face  of  the  proceedings, 
to  introduce  by  way  of  answer,  new  facts 
and  new  grounds  of  demand,  not  stated  or 
appearing  in  the  cause  sought  to  be  re- 
viewed. 

I  am  clear,  therefore,    that   both   decrees 

must    be   reversed.     What    then    should  be 

done?    Should  Stewart's  bill  be  dismissed? 

I  think   not.     That   cause   should   go 

135  *back,  and  an  issue  should  be  directed 
to   try   the  matters  litigated  between 

Scruggs  and  Thornton,  relative  to  the  bond. 


The  other  judges  concurred.  Both  decrees 
reversed  with  costs;  and  the  court  proceed- 
ing to  enter  such  decree  as  ought  to  have 
been  entered  on  the  bill  of  review,  directs 
that  the  decree  in  the  original  cause  be  re- 
versed and  annulled,  and  that  the  cause  be 
remanded  for  further  proceedings,  accord- 
ing to  the  principles  here  declared. 


Ward  V.  Vass. 

February,  1888,  Richmond. 

Porthcomliiff  Boods— Stay  of  Bxecutioii— Effect  u  to 
3urety«— Case  at  Bsr— V.  havinff  obtained  award 
of  execution  aarainst  T.  principal,  and  W.  surety, 
in  a  forthcoming  bond,  with  the  knowledge  and 
assent  of  the  surety  who  desires  him  to  fflve  the 
principal  as  much  indulirence  as  possible,  directs 
execution  to  be  stayed  till  further  orders:  all  the 
property  of  the  principal  beinff  at  the  time  mort- 
ffaffed  for  a  debt  exceeding*  its  value:  afterwards 
V.  sues  out  a  fl.  fa.  which  is  levied  by  the  sheriff 
on  a  crop  of  wheat  of  the  principal  made  on  the 
mortgaged  land,  and  on  personal  property  which 
is  subject  to  the  mortffaffe;  V.  beiuff  informed  of 
the  levy  of  his  execution  on  the  wheat,  agrees 
with  the  principal  debtor  that  he  shall  sell  the 
wheat  and  pay  the  proceeds  to  him,  and  directs 
the  sheriff  to  suspend  proceedings  under  the  exe- 
cution: the  execution  is  accordingly  returned 
countermanded :  and  the  wheat  Is  sold,  the  pro- 
ceeds paid  to  the  creditor,  and  credit  given  for 
the  same:  Hbld,  the  creditor's  agreement  with 
the  principal  debtor  as  to  the  wheat  taken  in  exe- 
cution, and  his  order  to  suspend  proceedings  on 
the  execution,  though  these  were  without  the 
knowledge  or  assent  of  the  surety,  do  not  dis- 
charge the  surety. 

In  November  1826,  Vass  obtained,  from 
the  county  court  of  Culpeper,  an  award 
136  of  execution  against  W.  ^Thompson, 
E.  Thompson  and  Ward,  on  a  forth- 
coming bond  for  the  delivery  of  property  at 
the  day  and  place  of  sale,  taken  in  execu- 
tion under  a  writ  of  fieri  facias  on  a  judg- 
ment of  the  same  court  recovered  bv  Vass. 
against  W.  Thompson ;  so  that  W.  Thomp- 
son was  the  principal,  and  E.  Thompson 
and  Ward  were  the  sureties,  in  the  forth- 
coming bond.  The  debt  due  upon  it  was 
717  dollars,  with  interest  and  costs. 

After  Vass  had  had  execution  awarded  on 
the  forthcoming  bond,  he*  inquired  of  K. 
Thompson  and  Ward,  the  sureties,  whether 
or  no  they  were  willing  he  should  extend 
indulgence  to  W.  Thompson,  the  principal ; 
and  they  consented,  and  said  they  were  anx- 
ious that  Vass  should  give  W.  Thompson  as 
much  indulgence  as  possible,  so  as  to  enable 
him  to  pay  as  much  of  the  debt  as  possible. 
After  this  agreement  (as  the  witnesses 
called  it)  Vass  directed  execution  to  be 
stayed  till  further  orders.  And  at  various 
times  afterwards,  before  the  suing  out  of 
the  fieri  facias  hereafter  mentioned,  the 
surety  Ward  expressed  to  Vass  his  gratifica- 
tion at  the  indulgence  Vass   was  extending 


^Principal  and  Surety— Stay  off  Bxecution— Bffect  as 

to5arety.— On  this  question,  s^e/oot-note  to  Hum- 
phrey v.  Hitt.  6  GratL  509.  The  principal  case  is 
cited  in  foot-noU  to  Baird  v.  Rice.  1  Call  18:  Walker 
V.  Com.,  18  Gratt  49,  52. 

And  in  Warren  v.  Branch.  15  W.  Va.  87.  it  is  said: 
*'If  a  creditor  has  ample  security  for  a  debt  by  a 
specific  lien  on  land,  and  without  the  knowledere  or 
consent  of  the  surety  discharges  the  lien,  he  thereby 
of  course  releases  the  surety.  See  Ward  v.  Vass,  7 
Leioh  188." 

See  also,  citing  the  principal  case  to  the  same 
effect,  Ashby  v.  Smith.  9  Leisrh  178.  See  mono- 
graphic note  on  "SUtutory  Bonds"  appended  to 
Goolsby  V.  Strother,  21  Gratt  107. 

5aiiie-Extenslonof  Tine— Effect  as  to  Surety— See 
footnotes  to  Steele  v.  Boyd.  8  Leigh  647:  Hill  v.  Hill,. 
Glim.  149:  Wright  v.  Stockton.  5  Leigh  158. 
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to  W.  Thompson  ;  aaid,  he  hoped  W.  Thomp- 
son would  be  able  to  work  through  at  last ; 
and  requested  Vass  to  continue  the  in- 
dulgence. In  fact»  before  the  award  of  ex- 
ecution on  the  forthcoming  bond  against 
W.  Thompson  and  his  sureties,  all  of  W. 
Thompson's  property  had  been  mortgaged 
for  debts  to  an  amount  far  exceeding  its 
value ;  and  at  the  time  Vass  sued  out  his 
fieri  facias  hereafter  mentioned,  and  during 
the  time  that  process  was  in  force,  W. 
Thompson  had  no  unincumbered  property 
but  his  crop  of  wheat  of  that  year. 

In  October  1827,  Vass  sued  out  a  fieri 
facias  on  the  forthcoming  bond,  against 
W.  Thompson,  E.  Thompson  and  Ward, 
which  was  levied  by  the  sheriff  on  W. 
Thompson's  crop  of  wheat,  and  a  slave  and 
four  horses  in  that  defendant's  possession 
at  the  time ;  and  the  sherifiP  made  the  fol- 
lowing return  on  the  writ— **  Executed, 

137  *and  proceedings  stayed  by  directions 
of  the  plaintiff  herewith  filed." 

The  directions  of  the  plaintiff  filed  with 
the  return,  was  a  letter  of  Vass  to  the  sher- 
iff, dated  the  7th  December  1827,  in  the  fol- 
lowing words:  **To  the  sheriff  of  Culpeper 
county — Mr.  W.  Thompson  informs  me, 
that  you  have  executed  his  crop  of  wheat, 
on  an  execution  in  your  hands  for  my  ben- 
efit against  him  and  his  sureties  Ward  and 
Thompson.  I  have  made  an  agreement  with 
him  for  the  wheat,  and  have  authori7«ed  him 
to  deliver  it  in  Mr.  Ficklin's  mill  in  my 
name,  and  to  send  the  proceeds  down  in 
fiour.  When  the  amount  it  produces  is  as- 
certained, I  will  inform  you  thereof,  that 
it  may  be  placed  to  the  credit  of  the  execu- 
tion. You  will,  therefore,  suspend  further 
proceedings  on  the  above,  as  well  as  that 
against  W.  Thompson  and  S.  Bradford 
(should  it  be  in  your  hands),  until  further 
orders.     (Signed)  J.  Vass." 

Upon  receipt  of  this  letter,  the  sheriff  dis- 
charged the  crop  of  wheat,  and  the  slaves 
and  horses  also,  on  which  he  had  levied  the 
execution. 

But  while  the  property  was  in  the  sheriff's 
hands,  he  informed  the  surety  Ward,  of  his 
levy  of  the  execution  upon  it;  and  Ward 
said,  he  would  attend  and  force  the  sale, 
and  so  endeavour  to  save  the  debt. 

Vass  received  fiour  and  a  small  parcel  of 
wheat  from  W.  Thompson,  in  the  spring  of 
1828,  the  proceeds  of  the  sale  of  which  was 
200  dollars,  for  which,  it  was  admitted, 
credit  was  to  be  given  on  the  execution. 

The  slave  and  horses,  on  which  the  fieri 
facias  of  October  1827  was  levied,  had  been 
mortgaged,  with  other  property,  by  a  pre- 
vious deed  of  trust  for  the  security  of  other 
creditors,  and  were  afterwards  sold  with 
the  other  trust  subject,  and  the  proceeds  of 
the  whole  trust  subject  proved  very  inade- 
quate to  the  payment  of  the  mortgage 
debts. 

138  *In  November  1829,  Vass  sued  out  a 
new  fieri  facias  on    his    forthcoming 

bond,  against  W.  Thompson,  the  principal, 
and  E.  Thompson  and  Ward,  the  sureties; 
but  this  execution  was  quashed.  Then,  in 
April  1830,  upon  notice  given  to  the  defend- 
ants, he  moved  the  county  court  for  an 
order  to  the  clerk,  to  issue  an  execution 
against  them  all.  And  this  motion  being 
resisted  by  the  sureties,  on  the  ground  that 


Vass,  by  suspending  proceedings  on  hi& 
fieri  facias  of  October  1827,  after  it  had 
been  levied  on  property  of  the  principal, 
and  subsequently  giving  indulgence  to  the 
principal,  had  discharged  the  sureties, — the 
county  court  overruled  the  motion,  and  re- 
fused to  award  the  execution. 

To  this  judgment  Vass  excepted ;  and  the 
facts  of  the  case,  as  above  stated,  which 
appeared  in  proof  on  the  hearing  of  the 
motion,  were  stated  in  the  bill  of  excep- 
tions. 

Vass  appealed  to  the  circuit  court,  which 
reversed  the  judgment  of  the  county  court* 
and  awarded  him  an  execution  on  his  forth- 
coming bond.  And  then  Ward  appealed  to 
this  court. 

Johnson,  for  the  appellant. 

Robinson,  for  the  appellee. 

CARR,  J.  It  has  long  been  the  settled 
rule  of  equity,  that  where  there  are  princi- 
pal debtor  and  surety,  if  the  creditor,  with- 
out the  knowledge  and  consent  of  the  surety, 
makes  any  contract  with  the  principal,  bj 
which  he  ties  up  his  hands  from  proceeding* 
to  recover  his  debt,  or  discharges  any  spe- 
cific lien  on  the  principal's  property,  out  of 
which  he  might  have  made  the  debt,  he  re- 
leases the  surety  from  his  obligation.  The 
courts  of  law,  seeing  the  justice  of  this  rule, 
have,  in  controlling  their  process  of  execu- 
tion, translated  it  to  their  forum,  and  exer- 
cise it  in  the  spirit  of  equity.  Let  us  see 
whether,  in  the  case  before  us,  it  has  been 

properly  applied. 
139  *The  evidence  shews,  that  before 
the  judgment  of  Vass  was  obtained, 
the  whole  of  W.  Thompson's  property  was 
conveyed  in  trust  to  satisfy  claims,  which, 
upon  a  subsequent  sale,  it  was  found  not 
nearly  adequate  to  satisfy.  It  was  further 
proved,  that  when  Vass's  execution  of 
October  1827  was  issued,  and  during-  the 
time  it  was  in  force,  W.  Thompson  did  not 
possess  any  unincumbered  property,  on 
which  the  execution  could  be  levied,  except 
the  crop  of  wheat,  that  grew  upon  the  land 
embraced  by  the  deed  of  trust.  These  facts 
shew  clearly,  that  the  principal  debtor 
was,  if  not  wholly  insolvent,  in  such  cir- 
cumstances that  little  or  no  reliance  could 
be  had  on  him  for  the  money,  and  that  the 
sureties  alone  could  be  depended  on.  It 
therefore  behooved  the  creditor  to  deal  cau- 
tiously, lest  by  any  slip  he  should  let  go 
his  hold  on  them.  Of  this  he  seems  to 
have  been  well  aware :  for,  on  obtaining* 
the  award  of  execution  on  the  forthcoming* 
bond,  he  inquired  of  the  sureties,  whether 
or  no  they  were  willing,  that  he  should  ex- 
tend indulgence  to  their  principal  on  that 
judgment  against  him  and  them ;  to  which 
they  consented,  and  said  they  were  anxious 
that  the  plaintiff  should  give  W.  Thompson 
as  much  indulgence  on  the  judgment  as 
possible,  so  as  to  enable  him  to  pay  as 
much  of  the  same  as  possible.  This  evi- 
dence shews  the  large  (I  might  almost  say 
the  unlimited)  discretion  given  by  the 
sureties  to  the  creditor;  and.  not  the  wil- 
lingness merely,  but  the  anxiety  they  felt, 
that  he  should  extend  to  their  principal 
debtor  as  much  indulgence  as  possible.  It 
shews  too,  one  of  the  motives  which  induced 
them  to  wish  this  indulgence  given :  W. 
Thompson    was   in   a    situation,    in  which 
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nothing  was  to  be  gained,  but  something 
might  be  lost,  by  harsh  measures.  He  had 
no  property ;  and  a  ca.  sa.  levied  would  at 
once  have  deprived  him  of  all  chance  of 
paying ;  but  let  him  alone,  leave  him  at  lib- 
erty, and  if  he  had  the  wish  to  pay  the 
money  (as  the  sureties  , seemed  t6  be- 
lieve),  he  might  from    time  to    time 

140  *pay    sums,    which,     though     small, 
might  in  the  whole  sensibly  lessen  the 

burden  which  was  to  fall  on  them.  Thus  we 
see,  the  creditor  and  the  sureties  were  work- 
ing together  to  the  same  end ;  he,  by  levying 
his  executon  on  their  property,  might  make 
his  debt  at  once;  but  they  were  anxious  to 
put  off  the  evil  day,  and  get  as  much  of  the 
debt  as  they  could  out  of  the  principal,  and 
the  creditor  was  willing  to  gratify  them,  so 
far  as  he  could  do  it  safely.  In  pursuance 
of  this  plan,  the  record  tells  us,  that  after 
this  agreement,  the  plaintiff  ordered  the 
execution  to  lie  until  further  orders ;  and 
the  defendant  Ward  (who,  it  must  be  re- 
marked, is  the  only  surety  before  us)  at 
various  times  afterwards,  and  before  the  is- 
suing of  the  last  execution,  expressed  to 
the  plaintiff  his  gratification  at  the  indul- 
gence he  was  extending  to  W.  Thompson ; 
that  he  hoped  Thompson  would  be  able  to 
work  through  at  last;  and  he  requested 
the  plaintiff  to  continue  the  indulgence. 
This  state  of  things  continued  till  the  fall 
of  1827,  when  seeing  a  chance  to  secure 
the  new  crop  of  wheat,  Vass  took  out  an- 
other execution,  and  the  sheriff  levied  it  on 
the  wheat,  and  also  on  a  slave  and  four 
horses.  We  do  not  learn  this  from  the  re- 
turn, for  that  is,  merely, /* executed,  and 
proceedings  stayed  Ac."  And  here  com- 
mences that  interference  of  the  plaintiff, 
which  is  said  to  have  released  the  sureties. 
This  interference  consisted  in  his  letter 
to  the  sheriff  of  the  7th  December  1827. 
Now,  let  us  remember,  that  it  is  no  techni- 
cal rule  of  the  common  law,  which  we  are 
considering,  but  a  rule  of  the  courts  of 
equity,  administered  on  equitable  princi- 
ples. Here  were  the  sureties  and  the  cred- 
itor co-operating  to  the  same  end ;  and  that 
end,  the  benefit  of  the  sureties.  In  the 
very  last  conversation  we  hear  of.  Ward, 
the  sole  appellant,  expressed  his  gratifica- 
tion at  the  indulgence  extended,  hoped  W. 
Thompson  would  be  able  to  work  through 
at  last,  and  requested   the  plaintiff  to 

141  continue  the  indulgence.  *Has  this 
letter  of  Vass  violated  the  under- 
standing, or  what  the  witnesses  called  the 
agreement,  between  the  parties?  The  crop 
of  wheat,  it  is  evident,  was  considered  by 
none  of  the  parties  as  any  thing  like  equal 
to  the  debt.  The  question  was,  how  it 
might  be  turned  to  best  advantage?  The 
plaintiff,  acting  in  good  faith,  under  the 
large  discretion  confided  to  him  by  the 
sureties,  directed  that  it  should  be  ground, 
sent  in  flour  to  market,  sold,  and  the  pro- 
ceeds placed  to  the  credit  of  the  execution. 
Was  this  a  judicial  arrangement?  Surely 
no  one  can  doubt  that  the  ffour  sent  to 
market  and  discreetly  sold,  would  bring 
more  than  the  wheat,  knocked  down  under 
the  hammer.  Was  the  flour  so  sold,  and  the 
credit  given?  In  the  spring  following  the 
levy,  we  And  the  execution  credited  by 
flour,  and  a  small  quantity  of  wheat,  to  the 


amount  of  200  dollars.  If  this  had  not  been 
the  proceeds  of  the  same  wheat,  or  had  not 
been  the  whole  proceeds,  the  sureties  might 
easily  have  shewn  it,  and  thus  have  estab- 
lished the  fact,  that  by  the  plaintiff's  in- 
terference they  had  suffered  injury.  But, 
without  any  proof  of  this  kind,  without  any 
intimation  from  the  sureties,  that  no  fur- 
ther indulgence,  no  further  discretion  was 
to  be  exercised, — shall  we  suffer  them,  un- 
der cover  of  this  equitable  rule,  to  shift  off 
the  whole  burden,  to  throw  the  whole  loss 
upon  the  plaintiff?  This  would  seem  to  me, 
a  poor  return  for  the  kindness  and  indul- 
gence he  had  been  exercising  for  their 
benefit,  and  at  their  request,  as  well  as  a 
wide  deviation  by  us  from  the  path  of 
equity.  I  am  clearly  of  opinion,  then,  that 
the  transaction  with  regard  to  the  wheat 
ought  not  to  release  the  sureties,  or  to 
affect  the  plaintiff's  right  to  a  new  execu- 
tion. But  it  was  contended,  that  the  exe- 
cution being  levied  also  on  a  slave  and  four 
horses,  no  new  execution  could  issue  till 
this  was  legally  disposed  of.  It  is  to  be 
observed,  that  Vass  knew  nothing  of  the 
levy,  further  than  respected  the  wheat, 
and  that   his  directions  relate  solely 

142  *to  that.     If  the   sheriff  levied  on  the 
negro  and  horses,  and  released  them, 

it  was  entirely  his  own  act;  and  it  is  de- 
cided in  Winston  v.  Whitlocke,  5  Call  435, 
that  such  release  does  not  affect  the  plain- 
tiff's remedies.  Moreover,  it  is  in  proof, 
that  the  slave  and  horses  had  been  already 
mortgaged  by  deed  of  trust,  which  deed  is 
not  attempted  to  be  impeached;  so  that 
there  was  only  an  equity  in  this  property, 
not  subject  to  execution ;  and  the  sale  since 
has  shewn  that  the  equity  itself  was 
nothing,  for  the  whole  mortgaged  prop- 
erty did  not  sell  for  enough  to  pay  the  debts 
for  which  it  was  pledged.  A  court  under 
these  circumstances  cannot  refuse  the 
plaintiff  a    new  execution. 

I  am  of  opinion,  that  the  judgment  of 
the  circuit  court  should  be  afiirmed. 

BROCKENBROUGH,  CABELL  and 
BROOKE,  J.,  concurred. 

TUCKER,  P.  It  seems  to  be  well  settled, 
that  though  the  levy  of  a  ca.  sa.  and  a 
discharge  of  the  body,  is  a  satisfaction  of 
the  judgment,  yet  the  levy  of  a  fi.  fa.  is 
generally  no  satisfaction,  unless  it  has  been 
made  available  by  sale  of  the  property 
taken  and  actual  payment  of  the  debt. 
Thus,  in  Dykes  v.  Mercer,  2  Shower  394, 
where  there  was  a  judgment  against  one  of 
several  obligors,  and  a  fl.  fa.  thereupon, 
and  seizure  to  the  value  returned,  but  the 
property  not  sold  nor  the  money  paid,  it 
was  held  to  be  no  bar  to  an  action  against 
the  other  obligor,  because  nothing  but  ac- 
tual satisfaction  was  sufficient  to  discharge 
him ;  though  it  was  held  that  it  would  be  a 
good  bar  in  an  action  against  him  whose 
property  had  been  taken.  And  the  princi- 
ple has  been  fully  recognized  in  many  sub- 
sequent cases.  Thus,  this  case  is  cited 
with  approbation  in  Taylor  v.  Dundas,  1 
Wash.  94,  although  it  was  there  decided, 
that  a  levy  upon  the  property  of  one  de- 
fendant, and  a  replevy  bond  executed  by 
him,    was  a  satisfaction  of  the    orig- 

143  inal    judgment,  *so    long    as  the  re- 
plevy bond  was  in  force.     And  to  the 
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same  effect  was  a  subsequent  decision  as 
to  a  forthcoming  bond;  Downman  v.  Chinn, 
2  Wash.  190.  So  too,  in  Winston  v.  Whit- 
locke,  5  Call  435,  where  there  was  a  motion 
on  a  forthcoming  bond  against  one  of  the  ob- 
ligors, there  having  been  a  previous  award 
of  execution  against  the  other,  the  court, 
approving  the  decision  of  Dykes  v.  Mercer, 
decided,  that  the  levy  of  a  fi.  fa.  which 
was  not  returned,  was  no  bar  to  a  motion 
upon  the  forthcoming  bond  against  the 
other  obligor;  thus  deciding,  in  effect, 
that  a  levy  upon  property,  unless  it  apears 
that  there  had  been  a  sale,  or  an  actual 
payment  of  the  debt,  was  no  satisfaction 
of  the  demand.  And  a  like  decision  is  to 
be  found  in  the  more  recent  case  of  Ran- 
dolph V.  Randolph,  3  Rand.  490. 

It  appears,  however,  from  the  cases 
cited,  that  a  replevy  or  forthcoming  bond, 
so  long  as  they  are  in  force,  are  a  satisfac- 
tion of  the  judgment,  and  no  new  execu- 
tion can  issue  until  they  are  quashed.  And, 
in  like  manner,  where  an  execution  which 
is  valuable,  such  as  an  elegit,  levari  facias 
or  heri  facias,  has  been  executed  on  the 
estate  of  the  defendant,  a  new  execution 
can  never  issue  on  the  same  judgment,  un- 
til the  first  execution  is  quashed.  1  Wash. 
95,  Taylor  v.  Dundass.  If  the  property 
has  been  sold  to  the  value  of  the  debt,  and 
the  money  made,  that  is  of  course  entire 
satisfaction.  If  the  property  has  not  been 
sold,  the  plaintiff's  remedy  is  by  venditioni 
exponas,  and  he  is  not  permitted  to  harass 
the  defendant  by  another  execution :  for 
if  the  sheriff's  return  is  general,  that  he 
has  levied,  it  will  be  presumed,  till  the 
contrary  appears  by  the  result  of  a  sale, 
that  he  has  levied  to  the  value;  and  if  the 
sheriff  returns,  that  he  cannot  find  suffi- 
cient propertv,  but  only  to  a  certain  value, 
still  no  new  execution  can  issue,  until  the 
officer  has  proceeded  to  make  what  he  can 
by  virtue    of  the  first  execution. 

Such  seems  to  be  clearly  the  state  of  the 
law,  where  the  property  after  the  levy 
144  is  in  the  custody  of  the  law.  *How 
is  it,  where  it  appears  by  the  return, 
that  after  the  levy,  the  property  has  been 
restored  to  the  debtor  by  the  order  of  the 
plaintiff?  Consider  the  case,  first,  as  to 
the  debtor  himself.  It  seems  very  clear, 
that  if  the  property  is  restored  upon  a  new 
contract  in  satisfaction  of  the  demand,  the 
judgment  is  thereby  satisfied,  and  the  cred- 
itor must  look  to  his  new  contract  for  re- 
dress. This  is  distinctly  decided  in  Baird 
V.  Rice,  1  Call  18,  and  is  in  strict  conform- 
ity with  justice  and  good  sense,  and  with 
the  acknowledged  law  of  accord  and  satis- 
faction. For  a  creditor  may  accept  a  new 
contract  in  satisfaction  of  a  precedent  debt 
or  duty,  and  it  will  be  good,  and  operate 
a  discharge  of  the  former;  Co.  Litt.  212,  b. 
But  where  the  property  is  restored  to  the 
debtor  as  a  mere  indulgence  of  the  cred- 
itor, upon  an  understanding,  either  that  it 
should  be  produced  at  the  day  ot  sale  for 
the  purpose  of  being  sold  by  the  officer,  or 
that  it  should  be  sold  by  the  debtor,  and 
the  proceeds  paid  over  to  the  creditor, 
there  seems  to  me  no  just  reason  to  affirm, 
that  there  is  a  new  contract  between  the 
parties  in  satisfaction  of  the  antecedent 
judgment.     Still  less,  where  upon  the  levy. 


the  creditor  purchases  the  property  levied 
upon,  could  the  debtor  have  any  pretext  for 
saying,  that  the  judgment  was  discharged 
in  toto,  when  the  property  fell  short  of 
satisfaction.  It  amounts  to  nothing  more 
than  a  sale  by  consent  of  parties,  instead 
of  a  s&le  by  th^  officer ;  and  the  defendant 
would  be  only  entitled  to  a  credit  for  the 
amount  of  the  sale ;  upon  proof  of  which, 
by  the  return  or  otherwise,  a  new  execution 
might  issue  for  the  balance.  If,  in  the 
present  case,  the  execution  had  been  levied 
upon  a  slave,  who  had  been  at  once  bought 
by  the  creditor,  at  a  price  inadequate  to 
discharge  the  execution,  it  is  obvious,  that 
the  debtor  would  only  have  been  entitled 
to  a  credit,  and  a  new  execution  might  issue 
for  the  balance.  The  case  of  the  wheat  i» 
not  materially  different.     The  defend- 

145  •  ant  was  entrusted  to  sell  it.     He  *did 

so,  as  the  creditor's  agent,  and  for 
all  the  proceeds  paid  over  by  him  he  waa 
entitled  to  a  credit.  If  the  parties  differed 
as  to  the  amount,  the  court,  upon  a  motion 
for  a  new  execution,  might  have  directed 
an  inquiry  by  a  jury,  and  have  thus  ascer- 
tained the  proper  credit  to  be  indorsed. 

How  then  is  it  as  to  the  sureties?  I  do 
not  perceive  that  their  case  is  materially 
different.  Admitting  that  in  relation  to 
the  process  of  the  court,  a  court  of  law  may 
administer  the  equitable  relief,  which  in  a 
court  of  chancery  is  afforded  to  the  surety, 
yet  here  it  is  clear,  that  the  surety  has  no 
equitable  right  to  be  discharged  from  the 
whole  debt,  but  he  had  a  legal  right  to  have 
the  execution  credited  by  the  amount  of 
the  proceeds  of  the  property  which  had 
been  taken  by  the  sheriff.  His  relief  ia 
only  pro  tanto  according  to  the  principles 
laid  down  by  courts  of  equity  themselves  in 
analogous  cases.  See  Mayhew  v.  Cricket, 
2  Swanst.  189,  191,  and  Law  v.  E^st 
India  Company,  4  Ves.  824.  The  difference 
is,  between  an  arrangement  which  goes  to 
the  whole  of  the  demand,  however  limited 
the  indulgence  may  be,  and  an  arrange- 
ment which  goes  to  part  of  the  demand 
only.  In  the  former  case,  the  surety  is 
discharged  altogether,  because  the  court 
will  not  enter  into  a  speculation  as  to  the 
probable  injury  to  him.  The  creditor  had 
no  right  to  make  a  new  contract,  without 
consulting  the  surety ;  and  having  done  so, 
he  cannot  be  received  to  say  it  was  for 
the  surety's  benefit.  But  the  creditor  baa 
a  right  to  accept  a  partial  payment  pro 
tanto,  and  the  surety  is  bound  for  the 
balance.  And  so,  if  part  is  made  on  an 
execution,  it  must  be  credited,  and  the 
surety  is  bound  for  the  residue.  Now  here, 
the  execution  was  levied  on  a  crop  of  wheat. 
To  a  credit  for  the  full  amount  of  that 
crop,  the  surety  is  entitled,  but  for  no 
more.  If  the  sheriff  bad  levied  on  a  slave, 
which  the  creditor  bought  upon  the  spot  for 
500  dollars,  the  surety  would  have  been 

146  entitled    to  a  credit  for  that  *sum,  or 
indeed  for  more,  if  he  could  shew  that 

he  would  probably  have  brought  more  at 
a  public  sale.  But  there  would  be  no  pre- 
text for  saying,  that  he  was  thereby  absolved 
from  the  residue  of  the  debt.  The  case  is 
the  same  here,  although  the  amount  of  the 
credit  was  to  be  ascertaired  only  by  matter 
ex  post  facto ;  that  is,    by  getting  out  and 
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selling  the*  crop  of  wheat.  The  amount  of 
the  credit  when  ascertained,  is  the  measure 
of  the  relief;  and  it  should  be  indorsed  on 
the  new  execution.  That  amount  ought  to 
have  been  ascertained,  it  the  parties  differed 
about  it,  by  directing  an  issue,  or  institut- 
ing some  other  proper  proceeding,  in  which 
the  wheat  should  be  valued  at  the  market 
price,  if  it  should  appear  to  have  been 
higher  than  the  contract  price.  I  am  of 
opinion,  therefore,  that  although  the  judg- 
ment of  the  county  court  was  properly  re- 
versed, yet  that  of  the  circuit  court  is  also 
erroneous  in  not  having  ascertained  the 
value  of  the  wheat  crop,  and  directed  a 
credit  for  it  on  the  new  execution. 

I  have  said  nothing  about  the  slave  and 
horses,  because  the  equity  of  redemption  in 
them  was  not  a  fair  subject  of  levy,  accord- 
ing to  the  decisions  of  this  court;  and 
therefore  the  levy  was  in  so  far  void.  Nor 
have  I  said  any  thing  of  the  cases  in  which 
the  sureties  have  been  considered  as  ab- 
solved, by  withdrawing  the  execution  or  re- 
leasing the  property  taken ;  for,  in  this 
case,  the  only  property  effectually  levied 
upon  was  not  released.  The  question  as 
to  the  suspension  of  the  execution  before 
the  return  day,  is  now  under  the  advise- 
ment of  the  court  in  the  case  of  Chichester 
V.  Mason,*  in  which  I  did  not  sit.  Should 
the  court  affirm  the  decree  in  that  case,  I 
should  be  of  opinion,  that  the  judgment  of 
the  county  court  in  this  should  be  affirmed, 
as  the  sheriff,  for  aught  that  appears, 
might  before  the  return  day  have  levied  on 
other  property  sufficient  to  discharge  the 
debt,  if  the  plaintiff  had  not  inter- 
147  fered.  But  *the  majority  of  the 
court  are  of  a  different  opinion,  and 
think  the  evidence  establishes  an  acquies- 
cence on  the  part  of  the  sureties. 

Judgment  of  the  circuit  court  affirmed. 


Power  V.  Ivie. 

February.  1886.  Richmond. 

^     md    Practice— Declaration— Counts— Sone 
Oood,    Some    Bad— Oeneral    Demurrer— Efffect.t— it 

seems  that  If  there  be  several  counts  in  a  declara- 
tion, one  ffood  and  all  the  rest  bad,  and  a  general 
demurrer  is  filed  to  the  whole  declaration,  the  de- 
murrer oufiTht  to  be  overruled,  because  "there  is 

one  good  count  .  ..    ^.  ^ 

»ame— Same— Same— Same— Effect  of  Verdict.- And. 
whatever  be  the  better  practice,  the  overruling 
of  the  demurrer  in  such  case,  is  no  cause  for  re- 
versinfiT  a  judgment  after  verdict  on  issue  joined. 


•Reported  post  _    .       .        ^       ^      ^ 

tPleadlnff  and  Practice— Declaration— Counts— Some 
Good,    Some    Bad  — General   Demurrer- Effect.— In 

Thompson  v.  Boggs.  8  W.  Va.  60,  it  is  said:  "If  a 
declaration  contains  two  counts,  and  the  defendant 
appears  and  files  a  demurrer  to  the  i;ieclaration, 
and  the  declaration  contains  one  good  count— the 
demurrer  should  be  overruled.— The  Duke  of  Bed- 
ford V.  Alcock,  1  G.  Wlls.  248:  Roe  v.  Crutchfleld,  1 
H.  &M.  861:  Whitney  V.  Crosby.  3  Calnes  (N.  Y.)  89; 
Oidney  v.  Blake.  11  Johns.  (N.  Y.)  54;  Monell  v.  Col- 
den,  18  Johns.  (N.  Y.)  402:  Mumford  &c.  v.  Pitzhugrh, 
Ac.  18  Johns.  (N.  Y.)  457:  Power  v.  Ivie,  7  Leigh  14,7; 
HollinfiTsworth  v.  Milton,  8  Leigh  60."  To  the  same 
effect  the  principal  case  Is  cited  in  Henderson  v. 
Stringer,  6  Oratt  184. 

On  this  question,  see  foot-note  to  last  case:  Smith 
T.  Lloyd,  16Gratt  309;  Gray  v.  Kemp,  88  Va.  201,  16 
S.  E.  Rep.  225;  Perrlll  v.  B:ewis.  26  Gratt  765;  Jar- 
rctt  V.  Jarrett  7  Leigh  97. 

The  same  Is  true  where  there  is  a  general  demur- 
rer to  a  declaration  containing  a  single  count  some 
of  the  breaches  of  which  are  well  assigned.  Martin 
V.  Sturm,  6  Rand.  8BS;  Wright  v.  Mlchie,  6Gratt  354: 
Henderson  v.  Stringer,  6  Gratt.  180;  Wright  v. 
Smith,  81  Va.  777.    See  monographic  note  on    '  De- 


POWEK  V,  IviE.  147-148 

Samo—Samo— Plea— Application  to  Amended  Declara- 
tlon.$— To  a  declaration  In  assumpsit  defendant 
pleads  the  general  Issue;  afterwards  plaintiff, 
under  leave  to  amend,  files  a  new  declaration  as  a 
substitute;  defendant  does  not  plead  anew;  the 
Jury  Is  sworn  to  try  the  Issue;  verdict  for  plain- 
tiff: HsLD,  that  as  the  plea  to  the  first  declaration 
was  applicable  to  the  new  one,  and  was  not  with' 
drawn,  defendant  must  be  understood  to  have 
still  rested  his  defence  on  the  same  plea,  and  the 
verdict  Is  good. 

Assumpsit,  in  the  circuit  court  of  Bruns- 
wick, by  Ivie  against  Power.  The  original- 
declaration  contained  four  counts ;  the  first, 
second  and  fourth,  special  counts  on  three 
promissory  notes  for  500  dollars  each ;  the 
third,  the  common  count  on  an  insimul 
computassent.  The  defendant  pleaded  non 
assumpsit,  and  also  put  in  a  general  demur- 
rer  to  the  three  special  counts,  collectively, 
not  severally  to  each  of  them.  The  court 
overruled  the  demurrer.  The  plaintiff  then 
obtained  leave  to  file  an  amended  declara- 
tion ;  and  he  filed  a  new  declaration  as  a 
substitute  for  the  first,  containing  eleven 
counts,      ten      of      which      were      special 

counts  upon  the  three  proinissory 
148      *notes,  and    the    other    the    common 

count  on  an  insimul  computassent. 
The  defendant  demurred  generally  to  the 
whole  of  this  new  declaration.  The  court 
overruled  this  demurrer  also.  Then,  with- 
out any  new  plea  pleaded  to  the  new  dec- 
laration, a  jury  was  sworn  **to  try  the  issue 
joined,"  and  found  a  verdict  for  the  plain- 
tiff for  1500  dollars,  with  interest  &c.  and 
judgment  was  entered  accordingly.  The 
defendant  applied  by  petition  to  this  court 
for  a  supersedeas  to  the  judgment;  which 
was  allowed. 

Johnson,  for  the  plaintiff  in  error,  con- 
tended, that  all  the  special  counts  in  the 
original  and  amended  declarations  were 
fatally  defective,  and  the  only  good  counts 
were  the  two  common  counts  of  insimul 
computassent.  And  then  he  insisted,  1st, 
That  the  demurrer  to  the  three  special 
counts  in  the  first  declaration,  should 
have  been  sustained,  and  that  the  demurrer 
to  the  whole  of  the  new  declaration 
should  have  been  sustained  as  to  the 
ten  special  counts  which  were  defective, 
and  overruled  only  as  to  the  good  count  of 
insimul  computassent,  instead  of  being 
entirely  overruled.  Mr.  Chitty,  indeed, 
stated  the  rule  to  be,  that  **if  there  be  sev- 
eral counts,  or  in  covenant  several  breaches, 
some  of  which  are  sufficient  and  the  others 
not,  the  defendant  should  only  demur  to  the 
latter,  for  if  he  were  to  demur  to  the  whole 
declaration,  the  court  would  give  judgment 
against  him;"  1  Chitt.  Plead.  643.  And 
this  court  had  approved  that  practice  in  Roe 
V.  Crutchfield,  1  Hen.  &  Munf.  361.  But 
judge  Green,  in  Cooke  v.  Thornton,  6 
Rand.  11,  shewed,  that  if  that  was  the 
correct  rule  of  practice  in  England,  where  if 
there  was  a  single  bad  count  and  many  good 
ones,  a  general  verdict  would  not  entitle 
the  plaintiff  to  judgment;  yet  the  rule  was 


murrers"  appended  to  Com.  v.  Jackson,  2  Va.  Cas. 
501. 

t5nnie— Same— Plea— Application  to  Amended  Decla- 
ration.—A  plea  filed  to  the  first  declaration  and  not 
withdrawn,  will  apply  to  an  amended  declaration. 
Clarke  v.  Ohio  River  R.  Co.,  89  W.  Va.  748.  20  S.  E. 
Rep.  700,  citing  Power  v.  Ivie,  7  Leigh.  147.  The  princi- 
pal case  Is  also  cited  on  this  question  In  foot-note  to 
Eppes  V.  Demovllle.  2  Call  22. 
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reversed  by  the  statute  of  Virginia,  accord- 
ing to  which,  if  there  was   a    single    good 
count  with  many  bad  ones,   a  verdict  for 
entire    damages    was    good;    1  Rev. 

149  Code.  ch.  *128,    {  104,    p.    512.     But, 
he   said,    by    the    better  opinion,  the 

correct  rule  of  practice  in  England  was, 
that,  in  the  case  of  several  counts  in  a  dec- 
laration some  good  and  some  bad,  or  in 
covenant  several  breaches  some  well  as- 
siirned  and  some  not,  and  a  general  demur- 
rer to  the  whole  declaration,  the  plaintiff 
should  have  judgment  for  so  much  as  was 
good;  1  Wms.  Saund.  286,  n.  9;  Pinkney 
V.  East  Hundred,  2  Id.  379,  n.  14.— 2ndly, 
he  objected,  that  there  was»  in  truth,  no 
issue  joined  in  this  case;  that  though  the 
general  issue  which  had  been  pleaded  to 
the  original  declaration,  might  have  stood 
as  a  plea  to  the  new  declaration  if  that  had 
been  only  an  amendment  to  the  first;  yet 
as  the  new  declaration,  here,  was  a  sub- 
stitute for  the  first,  and  discarded  it 
altogether,  the  plea  pleaded  to  the  first 
de<*laration  was  also  discarded. 

Taylor  answered,  that  the  case  of  Roe 
V.  Crutch  field  had  settled  the  practice  in 
Virginia,  upon  full  consideration :  all  the 
courts  had  constantly  followed  it  ever  since, 
as  the  circuit  court  had  done  in  this  case :  it 
could  answer  no  good  purpose,  and  would  be 
inconvenient  to  change  it  now.  And,  cer- 
tainly, this  was  no  good  cause  for  reversing 
the  judgment;  per  Cabell,  J.,  in  Cooke  v. 
Thornton,  6  Rand.  15,  16.  As  to  the  objec- 
tion, that  there  was  no  issue  in  the  cause, 
he  said  that  this  was  not  now  an  open 
point:  that  it  was  well  settled,  that  where 
there  was  a  plea  to  one  declaration,  and 
then  an  amended  declaration,  to  which  the 
plea  pleaded  to  the  first  was  applicable,  and 
that  plea  never  withdrawn,  the  defendant 
should,  after  verdict,  be  regarded  as  hav- 
ing stood  on  that  plea.  Eppes  v.  Demo- 
ville,  2  Call  22;  Vaden  v.  Bell,  3  Rand. 
448. 

BROCKENBROUGH,  J.  This  record 
certainly  exhibits  but  a  poor  specimen  of 
skill  in  pleading.  Here  are  fifteen  counts 
in  a  declaration  in  a  plain  action  of  assump- 
sit, the  greater  part   of  which  are  so 

150  defective,   that    they  *will    not  stand 
the  test  of  a   general   demurrer.     Yet 

the  defendant's  attorney  was  not  adroit 
enough  to  avail  himself  of  the  defects,  and 
has  sustained  a  defeat  in  the  court  below; 
and  I  do  not  think  this  court  can  help 
him. 

Taking  up  the  question  upon  the  original 
declaration  with  its  four  counts,  and  the 
pleadings  and  proceedings  upon  it,  on  the 
hypothesis,  that  the  trial  was  on  the  orig- 
inal declaration ;  the  first,  second  and  fourth 
counts  were  demurred  to;  and,  without  ex- 
amining them  very  critically,  I  am  in- 
clined to  think  they  are  all  bad  on  general 
demurrer.  The  third  count  is  on  an  insimul 
computassent,  and  it  was  not  demurred 
to.  The  court  overruled  the  demurrer,  and 
a  trial  was  had  on  the  plea  of  non  assump- 
sit to  the  four  counts.  There  was  a  general 
verdict  for  the  plaintiff.  The  defendant 
did  not  move  the  court  to  instruct  the  jury 
to  disregard  the  faulty  counts,  as  he  might 
have  done.  Entire  damages  having  been 
given,  the  statute  says  the  verdict  shall  be 


good.  If  shall  be  good,  because  the  evi- 
dence before  the  jury  might  have  been  ap- 
plicable to  the  good  count,  and  have 
completely  sustained  its  allegations.  If 
the  evidence  was  really  such  as  wou*d  not 
fit  that  count,  the  defendant  might  have 
applied  to  the  court  to  instruct  the  jury, 
that  if  in  their  opinion  the  count  was  not 
supported  by  the  evidence,  they  ought  to 
find  for  the  defendant  on  that  count ;  and  if 
the  court  refused  to  give  such  instruction, 
the  defendant  might  have  excepted,  and  in 
his  bill  have  inserted  the  evidence,  which 
would  have  shewn  to  the  appellate  court, 
whether  or  no  there  should  have  t>een  a 
verdict  for  the  plaintiff  on  that  count.  If 
there  ought  not  to  have  been,  then  the 
judgment  founded  thereon  would  have  been 
reversed,  because  of  the  insufficiency  of 
the  other  counts  to  support  the  action,  and 
of  the  good  count  nqt  being  supported  bj 
the  evidence.  But,  as  the  case  stands,  I 
do  not  think  the  judgment  should  be 
151  reversed,  although  *the  demurrer  to 
the  three  counts  ought  to  have  becm 
sustained.  No  injury  was  done  to  the  de- 
fendant by  overruling  the  demurrer,  con- 
sidering it  as  a  demurrer  to  each  of  the 
three  counts ;  because  there  was  one  ^ood 
count,  which,  it  appears,  the  plaintiff  sup- 
ported by  his  proofs. 

But  if  I  am  wrong  in  this  view  of  the 
proceedings  on  the  original  declaration, 
yet  on  the  amended  declaration  I  think  it 
is  clear,  that  the  verdict  and  judgment 
must  be  supported.  There  are  eleven 
counts,  and  one  of  them,  that  on  the  in- 
simul computassent,  is  clearly  good.  This 
amended  declaration  is  a  substantive  one, 
and  takes  the  place  of  the  original ;  and  in 
fact  the  trial  was  on  that  declaration.  The 
defendant  demurred  to  the  whole  declara- 
tion. It  has  been  too  long  established  to 
be  now  doubted,  that  if  a  declaration  con- 
tains sundry  counts,  some  of  which  are  good 
and  some  bad,  and  there  is  a  general  de- 
murrer to  the  whole,  the  demurrer  ought 
to  be  overruled.  Roe  v.  Crutchfield,  1 
Hen.  A  Munf.  361 ;  Duke  of  Bedford  v.  Al- 
cocke,  1  Wils.  248. 

The  remaining  objection  is,  that  on  this 
amended  declaration  the  jury  are  sworn  to 
try  the  issue,  when  in  fact  there  was  no 
plea  pleaded  by  the  defendant  to  that  dec- 
laration, and  consequently  no  issue  to  be 
tried.  But  the  answer  given  was,  that  non 
assumpsit  was  pleaded  to  the  original  dec- 
laration, and  was  never  withdrawn,  and 
that  that  plea  stood  as  the  plea  to  the  new 
declaration ;  and  so  are  the  authorities. 
Eppes  V.  Demoville,  2  Call  22,  and  Vaden 
V.  Bell,  3  Rand.  448. 

I  think  the  judgment  ought  to  be  af- 
firmed. 

CARR,  J.  The  questions  here  do  not 
touch  the  merits,  but  turn  entirely  on  the 
pleadings.  I  incline  to  think  that  the  first 
.count  in  the  original  declaration  was  good 
on  general  demurrer ;  and  if  the  case  rested 
wholly  on  that  point,  I  should  not  be  in- 
clined to  reverse  the  judgment.  But 
I  consider  the  original  declaration 
152  *wholly  discarded  from  the  cause  by 
the  subsequent  proceedings.  Al- 
though the  plaintiff  had  the  judgment  of 
the  court  in  his  favour  upon  the  demurrer 
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to  the  original  declaration,  he  did  not 
choose  to  rest  his  case  upon  that;  but, 
with  leave  of  the  court,  began  de  novo, 
and  filed  an  entirely  new  declaration ;  one, 
not  purporting  to  be  part  of  another,  but 
forming  a  whole  within  itself,  and  taking 
place  of  the  former,  just  as  much  as  if  it 
had  never  been  filed,  or  as  if  there  had 
been  formal  leave  to  cancel  it  and  substi- 
tute the  last  for  it.  There  could  have  been 
no  other  end  but  this  substitution,  in  such 
a  proceeding.  After  this,  I  consider  it 
perfectly  immaterial,  whether  the  demurrer 
to  the  former  counts  was  correctly  over- 
ruled or  not ;  that  whole  proceeding  was 
withdrawn,  and  gone  over  again.  The 
defendant,  if  he  had  chosen,  might  have 
taken  his  chance  of  objecting  to  this  pro- 
ceeding;'but  he  did  not  choose  to  do  so:  he 
preferred  to  let  his  plea  stand,  and  to  file 
a  general  demurrer  to  the  new  declaration, 
and  by  these  proceedings  he  must  stand 
or  fall.  That  there  are  good  counts  in  this 
new  declaration,  I  have  no  doubt;  and  as 
the  demurrer  is  general  to  all  the  counts, 
I  think  it  must  be  overruled.  For  I  am  of 
opinion,  that  we  are  to  follow  Roe  v. 
Crntchfield ;  that  where  there  is  a  demurrer 
to  the  whole  declaration,  if  there  be  one 
good  count,  the  demurrer  must  be  overruled. 
That  the  practice  has  been  so  long  settled, 
would  be  reason  enough  for  this  course, 
unless  it  could  be  shewn  that  it  operated 
unjustly  or  inconveniently;  neither  of 
which  can  I  see.  The  defendant  may  de- 
mur to  any  particular  count,  and  thereby 
put  in  issue  its  sufficiency,  but  when  he 
demurs  to  the  whole  declaration,  and 
thereby  makes  an  issue  whether  there  be 
sufficient  matter  in  the  whole  to  maintain 
the  action,  it  is  against  him  if  there  be  one 
good  count,  and  the  demurrer  should  be 
overruled.  With  respect  to  the  objection, 
that  there  was  no  plea  to  the  new  dec- 
laration, our  cases  have  decided  that 
153  the  *plea  put  in  to  the  first  declara- 
tion, if  not  withdrawn,  stands  to  the 
second.  The  defendant  may  plead  de  novo, 
but  he  is  not  obliged  to  do  so.  The  judg- 
ment should  be  affirmed. 

CABELL,  J.  As  the  second  declaration 
must  be  regarded  as  a  new  and  substantive 
one,  and  as  a  substitute  for  the  first,  it  is 
unnecessary  to  inquire,  whether  the  judg- 
ment of  the  court  overruling  the  demurrer 
to  the  first  declaration,  was  correct  or  incor- 
rect. The  second  declaration  contained 
eleven  counts;  and  although  it  might  be 
admitted  that  some  of  them  are  bad,  yet 
it  cannot  be  doubted,  that  one  of  them  at 
least,  the  insimul  computassent,  is  good. 
To  this  declaration  there  was  a  general 
demurrer.  In  such  a  case,  I  think  it  would 
be  proper,  and,  perhaps,  more  conducive  to 
justice,  if  the  court  were  to  discriminate 
between  the  good  and  the  bad  counts,  over- 
ruling the  demurrer  as  to  the  good,  and 
sustaining  it  as  to  the  bad.  If,  however, 
the  court  fails  to  do  so,  and  overrules  the 
demurrer  generally,  without  making  such 
discrimination,  I  do  not  think  it  such  an 
impropriety  as  to  justify  the  reversal  of 
the  judgment.  The  defendant  by  demur- 
ring to  each  count,  might  have  compelled 
the  court  to  pronounce  its  judgment  on 
each.     Not   having  done    so,    but    having 
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demurred  to  the  whole  declaration  as  insuf- 
ficient, when  in  fact  one  count  thereof  was 
sufficient  to  maintain  the  plaintiff's  action, 
he  cannot  complain  that  his  demurrer  was 
overruled.  Nor  was  he  left  without  re- 
dress; for  he  might  have  objected  to  all 
evidence  in  support  of  the  bad  counts.  The 
defendant  having  failed  to  plead  to  the 
substituted  declaration,  must,  according 
to  the  decisions  to  this  court,  be  considered 
as  relying  on  his  plea  to  the  first  declara- 
tion, as  his  plea  to  the  second.  I  think  the 
judgment  must  be  affirmed. 

BROOKE,  J.,  concurred. 
154  *TUCKER,  P.,  dissented.    He  said, 

he  regarded  the  original  declaration 
as  still  a  part  of  the  pleadings  in  the  case: 
that  the  first  count  in  it  was  clearly  bad, 
and  yet  the  demurrer  to  it  was  overruled : 
that  it  was  not  incumbent  on  the  defend- 
ant, to  move  the  court  at  the  trial  to  in- 
struct the  jury  to  disregard  that  count  as 
faulty,  which  the  court  had  just  decided  to 
be  good ;  and  the  verdict  might  have  been 
found  on  that  bad  count. 
Judgment  affirmed. 


Rider  v.  The  Nelson  and  Albemarle 
Union  Factory. 

February,  1886.  Richmond. 
[86  Am.  Dec.  49S.] 

^''Kr**'**"*"^'^*"'^®''  **'  Charter  Pending  Appeal 

-Effect •-Bin  against  a  public  company  Incor- 
porated for  a  limited  time,  dismissed  by  the 
court  of  chancery,  and  plaintiff  appeals  from 
the  decree;  pendlnsr  the  appeal,  the  charter 
of  the  company  expires  by  efBuxof  time:  Held, 
the  appeal  must  abate. 

This  was  a  bill  exhibited  by  Rider 
against  The  Nelson  and  Albemarle  Union 
Factory  in  the  court  of  chancery  of  Lynch- 
burg, which  the  chancellor  dismissed,  as 
not  presenting  a  proper  case  for  relief  in 
equity ;  and  Rider  appealed  from  the  decree 
to  this  court.  The  Union  Factory  was  a 
public  company  incorporated  by  act  of  as- 
sembly for  a  limited  time.     At  the  time  of 


*CorponitioiM— Explratioa  of  Charter  Pending  Ap. 
peal— Effect— In  Board  of  Supervisors  v.  LIvesay, 
6  W.  Va.  44,  It  Is  said,  the  defendants,  the  appellante 
in  these  cases,  bein?  no  lonsrer  in  existence,  either 
as  a  court  or  corporation,  their  being  having  been 
extinguished  by  the  constitution  of  this  state,  and 
this  fact  being  judicially  known  to  this  court,  the 
appeals  taken  in  these  cases  are  directed  to  abate,  in 
the  absence  of  legislation  on  the  subject  Citing 
as  authority  Elder  v.  Nelson  andAlbtmarU  Factory,  7 
Leigh  154.  As  authority  for  this  rule  of  the  common 
law  the  principal  case  is  cited  in  Bank  v.  Patton, 
1  Rob.  624;  May  v.  State  Bk.  of  N.  C  .  2  Rob.  74,  82, 
86.  90,  100,  101:  Bradley  v.  Ewart,  18  W.  Va.  606; 
Lumber  Co.  v.  Ward,  30  W.  Va.  51,  3  S.  E.  Rep.  281 ; 
Miller  V.Coal  Co..  81  W.  Va.  888,  8S.  E.  Rep.  601; 
Booth  V.  Dotson,  98  Va.  287,  24  S.  E.  Rep.  985. 

In  Barksdale  v.  Finney,  14  Gratt  868,  the  principal 
case  is  cited  as  holding,  that  as  a  corporation,  with- 
out express  provision  of  law.  could  never  hold  prop- 
erty, and  can  only  hold  it  for  so  long  a  time  as  the 
charter  permits,  that  after  the  expiration  of  its 
charter  it  can  hold  no  property:  and  therefore  a 
judgment  against  it  would  be  fruitless. 

Sane-Same— Same— Assignment  of  Claim— Effect- 
But  where  the  rights  of  corporation  have  passed 
by  assignment  to  living  persons  before  the  legal 
extinction  of  the  party  on  the  record,  and  those 
rights  be  sustained  by  the  judgment  of  the  court, 
such  judgment  will  not  be  abortive,  but  may  be  en- 
forced by  and  for  the  assignees.  Bank  of  Alexan- 
dria V.  Patton,  I  Rob.  524,  and  noU\  May  v.  State  Bk. 
of  N.  C,  2  Rob.  66. 

Same— Same— Statutory  Provisions.— in  Greenbrier 
Lumber  Co.  v.  Ward,  30  W.  Va  48,  8  S.  E.  Rep.  227, 
it  is  held,  at  common  law,  when  a  corporation 
ceased  to  exist  by  expiration  of  its  charter,  or  by 
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the  decree  of  the  court  of  chancery,  the 
charter  had  not  expired  ;  but  it  expired  pend- 
ing- the  appeal  here,  and  Johnson,  (rather 
as  amicus  curiae  than  as  counsel  for  the  com- 
pany) moved  that  the  appeal  should  be  en- 
tered as  abated  for  that  cause. 

155  ♦TUCKER.    P.      Nothing    can    be 
more  obvious  than  the    impossibility 

of  proceeding  with  a  suit,  however  well 
brought,  where  there  are  no  parties  before 
the  court,  or  where  one  of  them  is  no  more, 
and  has  not,  and  cannot  have,  any  person 
to  represent  him.  If  this  be  the  case  where 
the  charter  of  a  corporation  has  expired  or 
been  dissolved,  it  must  follow  that  the  ap- 
I>eal  and  the  suit  itself,  must  abate.  Now, 
it  seems  undeniable,  that  there  is  no  per- 
son at  this  time  capable  of  representing 
the  Union  F*actory.  Where  a  corporation 
is  sued,  the  president  and  directors  are 
brought  before  the  court  to  represent  it,  for 
as  it  is  a  body  only  in  contemplation  of 
law,  there  is  no  other  way  in  which  it  can 
be  sued.  But  when  its  charter  expires,  it 
ceases  to  have  a  president  and  directors. 
Their  powers  wither  with  the  termination 
of  the  existence  of  the  body  of  which  they 
are  but  members.  Nor  can  a  new  presi- 
dent and  new  directors  ever  be  elected,  as 
the  corporation  itself  is  extinct.  Thus, 
then,  the  company  neither  has,  nor  can 
have,  any  representative  in  court,  to  assert 
or  protect  its  interests,  if  indeed  it  con- 
tinued to  have  any.  But  this  it  cannot 
have  according  to  law.  For  it  is  beyond 
question,  that  its  power  to  hold  property  in 
the  character  of  a  corporation,  is  gone,  at  the 
instant  of  the  termination  of  its  existence. 
Whether  its  property  reverts  to  the  donors, 
or  to  the  stockholders,  or  to  the  common- 
wealth as  derelict,  there  seems  to  be  no 
doubt,  that  it  no  longer  remains  in  the  cor- 
poration as  such.  Without  express  legisla- 
tive enactment,  this  imaginary  creature  of 
the  law  never  could  have  held  property  at 
all.  It  can,  therefore,  only  hold  it  so  far 
as  it  is  given,  and  for. so  long  a  time  as  it 
is  permitted  by  the  charter  which  gave  it 
existence.  But  the  charter  authorizes  it  to 
hold  property,  and  to  sue  and  be  sued,  for 
twenty  years  and  no  longer.  After  that 
time,  therefore,  it  can  hold  no  property. 
And  this  furnishes  an  additional  and  con- 
clusive  reason    for   the  abatement  of 

156  suits  for  it    or    against  it.     *For,  if 
no   longer  entitled  to  hold  property, 

no   judgment    for  money     or    other   thing 
should    be    given    in  its  favour,  and    if  it 


Its  dissolution  by  a  forfeiture  of  its  charter,  thus 
judicially  ascertained  and  declared,  or  In  any  other 
manner,  all  suits  for  or  against  it  abated.  But  this 
is  not  now  the  law  in  this  state:  the  common  law 
on  this  subject  having  been  repealed  by  section  89 
of  chapter  53  of  the  Code  of  1809.  In  this  state  a 
suit  by  or  asrainst  a  private  corporation  cannot  be 
abated  or  dismissed  because  the  corporation  has 
been  dissolved  by  a  forfeiture  of  its  charter,  so 
judicially  ascertained  or  declared,  or  by  its  dissolu- 
tion In  any  other  manner.  See  also.  Miller  v.  Coal 
Co..  81  W.  Va.  888.  8  S.  E.  Rep  600;  Bradley  v.  Ewart. 
18  W.  Va.  606;  Donnally  v.  Hearndon,  41  W.  Va.  519. 
23  S.  E.  Rep.  646:  Swlnff  v.  Bentley.  etc..  Co..  45  W. 
Va.  283,  81  S.  E.  Rep.  925:  Swlnff  v.  Parkersbursr 
Veneer,  etc.,  Co.,  45  W.  Va.  288,  31  S.  E.  Rep.  996. 
In  Virginia  see  Booth  v.  DoUon,  98  Va.  233.  24  S.  E. 
Rep.  936,  construlngr  S  8307,  Code  1887;  also,  foot-note 
to  Reld  V.  Strlder.  7  Gratt.  76.  See  mono^aphlc 
notes  on  "Corporations  (Private)"  appended  to 
Slaughter  v.  Com..  18  Gratt  767.  and  "Appeal  and 
Error"  appended  to  Hill  v.  Salem  and  Pepper's 
Perry  Turnpike  Co..  1  Rob.  263. 


has  no  property,  every  judgment  against  it 
must  be  fruitless  and  futile.  Therefore, 
without  going  into  the  perplexing  inqui- 
ries which  suggest  themselves  naturally  to 
the  mind,  as  to  the  effect* of  the  dissoln- 
tion  of  a  corporation  upon  its  effects  and 
its  contracts,  we  feel  ourselves  warranted 
in  saying,  that  where  the  charter  of  a  cor- 
poration expires  during  the  pendency  of  a 
suit,  the  suit  must  abate,  whether  the  com- 
pany be  plaintiff  or  defendant.  Accord- 
ingly, in  this  case  the  suit  must  be  abated 
and  the  abatement  certified  to  the  conft  of 
chancery. 

It  may  be  proper  to  add,  that  it  appears 
to  us  to  be  peculiarly  desirable,  in  a  conn- 
try  where  numerous  companies  are  annually 
incorporated  for  a  limited  number  .of  years, 
that  the  legislature  should  provide  in 
detail,  what  shall  be  the  effect  of  the  expira- 
tion or  other  determination  of  their  char- 
ters, instead  of  leaving  that  matter  to  the 
embarrassment  and  the  obscurity  of  com- 
mon law  principles.'  According  to  them, 
the  debts  of  a  corporation  either  to  it  or 
from  it  are  extinguished  by  its  dissolution ; 
nor  are  the  members  liable,  in  there  indi- 
vidual characters,  for  any  portion  of  the 
debts  of  the  corporation ;  1  L^ev.  237.  The 
lands  of  the  corporation  revert  to  the  do- 
nors ;  1  Black.  Comm.  484.  The  personalty, 
it  is  supposed,  goes  to  the  commonwealth. 
If  these  things  be  so  (and  there  is  no  rea- 
sonable doubt  about  it)  they  are  grossly  un- 
just. It  cannot  be  just,  that  the  members 
of  a  joint  stock  company  should  forfeit  their 
property  to  the  commonwealth  by  the  ex- 
piration of  their  charter.  It  cannot  be  just, 
that  the  land  which  they  have  purchased 
and  paid  for,  should  revert  to  the  grantor 
who  has  already  received  value  for  it.  It 
cannot  be  just,  that  those  who  are  indebted 
to  the  corporation  (a  bank  for  instance) 
should  be  absolved  from  their  engagements ; 
and  still  less,  that  by  a  for&iture  of 
157  its  ^charter,  those  to  whom  it  is  in- 
debted should  lose  their  just  demands. 
To  avoid  all  those  consequences,  the  first 
bank  of  the  United  States  transferred  its 
funds  and  property,  before  its  dissolution, 
to  trustees  for  the  benefit  of  the  stock- 
holders. But,  it  is  believed,  that  the  neces- 
sity of  some  such  succedaneum  is  not  very 
generally  adverted  to,  and  would  therefore 
be  wisely  avoided  by  some  general  legisla- 
tive provision  on  the  subject.  In  the 
meantime,  we  must  proceed  upon  common 
law  principles,  and  in  doing  so,  we  mast 
direct  this  appeal  to  be  abated. 


Haden  v.  Garden. 

February,  1886,  Richmond. 

Praud-Psllure  to  PiMd  In  Suit  st  Law— Rlffht  to  Re- 
sort to  Eqnity.*— S.  by  fraud  and  deception  prac- 
tised on  G.  procures  him  to  execute  a  bond  to  H. 
upon  which  H.  brinsrs  suit  asrainst  O.  and  recoTers 


•Chancery  Practice— Paiinre  to  Make  Deleii5e  at  Law 
—Right  to  Resort  to  Equity.— On  this  question  the 
principal  case  is  cited  in  Slack  v.  Wood.  9  Gratt.  iS. 
and  note\  Hudson  v.  Kline.  9GratL  S84  (see  note) :  foot- 
note to  Morrison  v.  Speer.  10  Gratt.  228 ;  foot-not^  to 
Donallyv.  GInatt.  5  Leigh  VA  :  foot-note  to  Berkley 
V.  Palmer.  11  Gratt.  <fi6:  Virginia  Mln.  Co.  v.  Wilkin- 
son, 92  Va.  100,  22  S.  E.  Rep.  830  ;  Vance  v.  Snyder. 
6  W.  Va.  81  :  Shields  v.  McClung.  fl  W.  Va.  88  ;  Evans 
V.  Taylor,  28  W.  Va.  187.  See  also.  Turner  v.  Darts.  7 
Leigh  227:  Morgan  v.  Carson.  7  Leigh  S88. 

Conflict  of  Jurisdiction— How  DetaraHoed.— In  Craig 
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jQdsrment  ag-ainst  him  by  default ;  Q.  files  a  bill 
In  equity  to  be  relieved  aflrainst  the  judgment,  on 
the  ground  of  the  fraud  practised  upon  him,  with- 
out assigning  any  reason  for  not  having  defended 
himself  at  law  :  Held,  that  as  he  might  have  de- 
fended himself  at  law  on  a  plea  of  non  est  fac- 
tum, he  is  not  relievable  in  equity, 
line— Same— Same.— Though  courts  of  equity  and 
courts  of  law  have  a  concurrent  jurisdiction  In 
case  of  fraud,  yet  If  a  suit  be  first  brought  In  a 
court  of  law.  in  which  the  question  of  fraud  may 
be  tried  and.determlned,  the  party  Injured  by  the 
fraud  must  make  his  defence  there  :  and  If  he 
neglect  to  do  so.  the  court  of  equity  has  no  juris- 
diction to  relieve  him. 

Thomas  Garden  exhibited  a  bill  against 
JRichard  Haden,  Robert  Scott  and  Beverley 
Scott,  in  the  auperiour  court  of  chancery 
of  Lynchbtirg,  alleging,  That  Robert  Scott 
having  purchased  a  parcel  of  land  of  John 
Scott,  which  had  been  previously  mortgaged 
by  John  for  debts  due  by  him,  sold  the 
same  land  to  Robina  Scott,  for  1200 
158  *dollars,  for  which  she  executed 
two  bonds  to  him  for  600  dollars  each, 
Robert  Scott  binding  himself  by  written 
agreement,  to  clear  the  title  of  the  incum- 
lirance  upon  it,  before  the  bonds  for  the 
purchase  money  should  be  discharged. 
That,  after  this  contract  between  Robert 
and  Robina  Scott,  the  plaintiff  Garden  mar- 
ried Robina.  That  sometime  after  the 
marriage,  Robert  Scott  applied  to  Garden 
to  give  him  his  own  bond  to  be  substituted 
for  the  bond  of  his  wife  executed  before 
her  marriage ;  to  which  Garden  assented. 
That  Scott  then  produced  a  bond  which 
he  had  already  written  for  Garden  to  sign, 
and  Garden,  believing  that  Scott  was  the 
obligee  named  therein,  executed  it;  but 
afterwards  the  bond  was  produced  by  Haden, 
and  it  appeared  that  Haden 's  name  was 
inserted  therein  as  the  obligee.  That  this 
bond  had  not  been  altered  after  execution ; 
but  Garden  agreed  and  intended  to  give  his 
bond  to  Scott,  and  executed  the  instrument 
in  the  full  belief  that  Scott  was  the  obli- 
gee named  therein ;  and  Scott  fraudulently 
procured  the  execution  of  the  bond  'to 
Haden,  by  concealing  the  fact  that  it  was 
made  payable  to  him.  That  Haden  assigned 
the  bond  to  Beverley  Scott,  who  brought  a 
suit  upon  it,  and  Garden  suffered  judgment 
to  be  entered  by  default.  That  Garden  and 
his  wife  had  been  wholly  evicted  of  the 
land,  the  purchase  money  whereof  was  the 
consideration  of  the  bond,  the  land  having 
been  sold  under  the  mortgage  of  John  Scott, 
for  the  debts  thereby  charged  on  it,  and 
having  proved  insufficient  to  pay  them. 
Therefore,  the  bill  prayed  an  injunction 
to  stay  proceedings  on  the  judgment  at 
law,  and  general  relief. 

The  injunction  was  awarded. 

Robert  Scott,  in  his  answer,  admitted  all 
the  allegations  of  the  bill. 

Haden    answered,,    that    before  Garden's 


V.  Hoffe.  96  Va.  279.  28  S.  E.  Rep.  817.  it  is  said,  in  cases 
of  conflict  of  jurisdiction,  it  Is  well  settled  as  the 

feneral  rule  that  between  two  courts  of  concurrent 
urisdiction.  the  court  which  first  acquires  conni- 
vance of  the  cause,  or  obtains  possession  of  the  prop- 
erty In  dispute.  Is  entitled  to  dispose  of  it  without 
interference  or  Interruption  of  the  co-ordinate  court, 
and  having  first  acquired  jurisdiction  It  Is  entitled 
to  retain  It  until  the  end  of  litigation,  and  should 
proceed  to  decide  all  questions  which  legitimately 
flow  out  of  the  subject-matter  of  the  controversy 
In  the  case,  and  finally  dispose  of  it  Citing  among 
other  cases  Haden  v,  Garden,  7  Leigh  157.  See  mono- 
graphic note  on  "Jurisdiction"  appended  to  Phlppen 
V.  Durham.  8  Oratt  457. 


bond  was  delivered  to  him,  he  had   a  claim 

for    debt    against  Robert    Scott,   for  about 

545   dollars,  which  he  had  prosecuted  to  an 

award  of  execution  on   a  forthcoming 

159  bond  against  ^Scott   and  his  sureties 
therein  bound,  and  Scott  had  procured 

an  injunction  to  stay  further  proceedings 
on  that  judgment.  That,  in  this  state  of 
things,  Scott  agreed  to  procure  Garden's 
bond  executed  to  him  (Haden)  for  600  dol- 
lars, and  he  agreed  to  accept  the  same,  in 
satisfaction  of  his  judgment;  the  amount 
of  the  bond  being  somewhat  less  than  the 
amount  of  the  judgment  with  interest  and 
costs.  That  Scott  accordingly  brought  him 
Garden's  bond  executed  to  him  (Haden), 
which  he  accepted,  and  released  his  claim 
on  his  judgment  against  Scott  and  his 
sureties.  That  under  these  circumstances. 
Garden  had  no  equity  as  against  him. 
That  it  was  remarkable,  that  of  the  two 
bonds  for  600  dollars  each,  executed  by 
Garden's  wife  to  Scott  before  her  marriage, 
this  bond  to  Haden  was  given  for  one,  and 
the  other  was  left  in  Scott's  possession, 
and  was  by  him  assigned  to  another  person, 
Garden  himself  being  instrumental  in  en- 
abling Scott  to  pass  it  off.  And  that,  in- 
stead of  a  fraud  having  been  practised  by 
Scott  upon  Garden,  to  procure  Garden's 
bond  to  Haden,  the  circumstances  shewed 
that  Garden  and  Scott  had  combined  to 
practise  a  fraud  upon  him. 

Beverley  Scott  answered,  that  he  was  an 
assignee  of  the  bond  in  question  for  valu- 
able consideration  paid. 

During  the  pendency  of  the  suit  in  the 
court  of  chancery,  Haden  paid  the  money 
to  his  assignee  Beverley  Scott,  and  the  as- 
signee's judgment  against  Garden  was 
transferred  to  him. 

The  depositions  of  many  witnesses  were 
taken  and  filed  by  the  plaintiff  and  the  de- 
fendant Haden ;  but  it  is  only  necessary  to 
state  the  substance  of  one  of  them ;  namely, 
that  of  the  defendant  Robert  Scott,  which 
was  regularly  taken  for  the  plaintiff.  His 
deposition  sustained  all  the  allegations  of 
the  bill.  He  deposed  too,  that  he  had  offered 
Haden  Mrs.  Garden's  bond  for  600  dollars, 
in  satisfaction  of  Haden 's  judgment  against 
him ;  which  Haden  refused  to  receive, 

160  but  agreed  to  take  Garden's  *bond  for 
that  amount ;  and  he  gave  the  follow- 
ing account  of  the  manner  in  which  he 
procured  the  execution  of  Garden's  bond  to 
Haden — that  Garden  having  previously 
agreed  to  give  Scott  his  own  bond  or  600 
dollars  in  lieu  of  his  wife's  bond  for  that 
sum,  the  witness  prepared  two  bonds  writ- 
ten on  paper  of  the  same  form,  one  payable 
to  himself,  and  the  other  payable  to  Haden ; 
that  he  shewed  the  first  to  Garden,  who 
read  it,  and  while  he  was  preparing  to  sign 
it,  he  (Scott)  slipped  the  other  into  its 
place,  and  Garden,  ignorant  of  the  change 
of  the  papers,  executed  that.  It  appeared, 
that  Scott  was,  at  that  time,  and  still  is, 
insolvent. 

The  chancellor,  being  of  opinion  that 
the  allegations  of  the  bill  were  proved  by 
the  evidence,  perpetuated  the  injunction, 
and  gave  Haden  a  decree  against  Scott,  for 
the  amount  of  the  judgment  against  Garden. 
From  which  decree  Haden  appealed  to  this 
court. 
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Robinson,  for  the  appellant. 

Johnson,  for  the  appellee. 

BROCKENBROUGH,  J.  Without  ^oing 
into  the  inquiry,  whether  or  no  the  plain- 
tiff Garden  might  have  defended  himself  at 
law,  on  the  ground  on  which  he  sought 
relief  in  equity,  I  am  of  opinion,  that,  upon 
the  proofs  in  the  cause,  he  has  no  right 
whatever  to  equitable  relief,  and  that  the 
decree  should  be  reversed,  and  the  bill  dis- 
missed. 

CARR,  J.  Upon  the  facts  relied  on  by 
Garden  in  his  bill,  he  had  a  perfect  legal 
defence  against  the  bond  executed  by  him 
to  Haden.  For,  surely,  if  he  meant  to 
execute  it  to  Scott ;  if  a  bond  drawn  payable 
to  Scott  was  read  to  him  as  that  which  he 
was  to  execute,  and,  at  the  moment  of  ex- 
ecution, a  bond  to  Haden  was  substituted 
for  it,  and  executed  by  him  without  know- 
ing the  change;    a  plea    of    non    est 

161  factum  might  have  been  *supported. 
No  excuse  has  been    stated,    for    the 

failure  to  make  the  defence  at  law.  If  it  be 
said,  that  the  courts  of  law  and  equity  have 
concurrent  jurisdiction  in  such  matters  of 
fraud,  that  is  true;  but  it  is  equally  true, 
that  in  all  such  cases,  the  court  which  first 
gets  possession  of  the  cause,  will  make  an 
end  of  it;  and  any  defence  which  a  party 
according  to  the  rules  of  that  tribunal  can 
make,  must  be  made  there.  This  is  a  set- 
tled rule ;  and  I  apply  it  the  more  willingly 
to  this  case,  because  I  think  the  facts  of 
the  case,  and  the  situation  of  the  parties, 
present  grounds  for  suspicion  of  combina- 
tion and  collusion  between  these  brothers 
in  law. 

CABELL,  J.  I  am  of  opinion,  that  the 
decree  ought  to  be  reversed,  on  the  ground, 
that  the  plaintiff  in  equity  might  have  de- 
fended himself  at  law,  and  has  assigned  no 
reason  for  his  failure  to  do  so. 

BROOKE,  J.,  concurred. 

TUCKER,  P.  I  am  of  opinion,  that  the 
injunction  awarded  the  plaintiff  ought 
never  to  have  been  granted,  that  it  should 
have  been  dissolved  on  the  hearing,  and 
that  the  bill  should  have  been  dismissed. 

As  little  tenacious  as  I  may  seem  to  be 
on  the  subject  of  jurisdiction,  yet  I  am  de- 
cidedly of  opinion,  that  whete  a  party  has 
a  full,  perfect  and  unembarrassed  defence 
at  law,  of  which  he  fails  to  avail  himself, 
without  even  the  pretence  of  an  apology, 
he  cannot  be  relieved  in  equity.  Such  was 
certainly  Garden's  case.  If  the  statements 
in  his  bill,  and  in  the  depositions  of  his 
own  witnesses  are  true,  the  instrument 
upon  which  he  was  sued  was  not  his  bond ; 
and  he  might  have  pleaded  the  plea  of  non 
est  factum  with  a  safe  conscience,  and  sus- 
tained it  beyond  contradiction.  For,  be- 
sides the  fraud,  which  of  itself  avoided  the 
deed  at  law,  delivery,  either  to  the 
obligee  or  to  some  one  for  him,    was 

162  ^essential  to  constitute  the  instrument 
a   valid  bond.     But  this,  so  far   from 

being  the  case,  is  directly  the  reverse  of 
the  fact,  as  proved  by  the  subscribing  wit- 
ness, and  by  Robert  Scott  himself.  I 
think,  therefore,  he  had  a  full  defence  at 
law,  and  it  would  seem  he  was  full  handed 
with  evidence. 

Nor  does  the  consideration  that  equity 
has  concurrent  jurisdiction,  make  any  dif- 


ference. The  jurisdiction  of  equity  to  re- 
lieve against  a  fraud,  is  no  excuse  for  the 
omission  to  make  the  defence,  when  the 
party  is  already  before  a  court  having  full 
cognizance  of  it,  in  a  case  depending  before 
that  court.  Garden  was  sued  at  law,  and 
might  there  have  had  redress.  Shall  he, 
without  even  a  pretext,  multiply  litigation 
by  instituting  this  second  sui^  in  equity? 
Shall  he  be  permitted  to  shrink  from  the 
jury  trial,  which  must  have  decided  the 
case  at  law,  and  bring  his  adversary  into 
equity,  where  he  may  escape,  and  actually 
has  escaped,  that  ordeal?  I  think  not,  and 
am  therefore  of  opinion  he  was  not  entitled 
to  any  relief. 

But  if  this  objection  be  waived,  then  par- 
ties are  before  us  upon  their  respective 
equities.  In  a  comparison  of  these,  I  am 
of  opinion  that  those  of  Haden  must  pre- 
vail. Garden  or  Haden  must  lose.  On 
whom  should  the  loss  fall?  On  him  who 
has  enabled  Scott  to  deceive  the  other. 
Was  neither  Garden  nor  Haden  to  blame? 
Was  Scott  the  only  perpetrator  of  the  fraud? 
Then  their  equity  is  equal,  and  Haden 
must  be  left  to  the  benefit  of  his  judgment. 
Is  Garden,  howeve):,  censurable  for  laches 
and  carelessness?  Then  it  is  most  clear, 
that  he  must  be  the  sufferer,  as  he  has  en- 
abled Scott  to  cheat  Haden ;  to  compromise 
and  discharge  Haden 's  iust  demands,  by 
the  delivery  of  a  bond  of  Garden  to  him, 
carrying  on  its  face  every  appearance  of 
fairness,  and  unquestionably  genuine  as 
to  signature.  What  are  the  circumstances? 
Scott  wished  to  pass  Mrs.  Garden's  bond  to 

Haden.  This  Haden  declined  to  re- 
163      ceive ;  but  *he  agreed  to  take  Garden's 

bond  made  payable  to  himself,  for 
the  same  amount.  Scott  applied  to  Garden, 
got  a  new  bond  of  Garden  to  Haden,  deliv- 
ered it  to  Haden,  and  discharged  thereby 
his  debt  to  him.  The  paper  is  genuine  as 
to  signature,  and  there  is  moreover  a  sub- 
scribing witness.  What  doubt  could  Haden 
have  about  its  fairness?  What  negligence 
or  want  of  caution  can  be  fairly  imputed 
to  him?  None  whatever.  Is  it  so  with 
Garden?  Scott  applied  to  him  to  give  his 
own  bond  to  him.  Unless  he  either  de- 
signed to  fix  Garden's  liability,  whatever 
might  be  the  event  as  to  the  land,  or  unless 
he  wished  to  pass  off  the  new  bond  to  more 
advantage,  I  know  not  what  motives  he 
could  have  had ;  and  if  these  were  his  mo- 
tives. Garden  cannot  complain  of  being  held 
liable.  But,  in  truth,  there  is  that  in  the 
transaction,  which  goes  to  shew,  either 
that  Garden  knew  the  change  was  made 
for  the  purpose  of  passing  off  this  bond  to 
som*^  third  person,  or  that  he  ought  to  have 
been  put  upon  his  guard  by  the  very  nature 
of  the  proposition.  Why  was  it,  that  the 
other  bond  of  Mrs.  Garden  was  not  also 
changed?  That  was  kept  in  its  original 
form,  and  left  to  Scott's  disposal,  and  it 
appears  in  proof,  was  in  fact  passed  away 
by  him.  Why  was  this  bond  written  by 
Scott,  and  brought  to  Garden  to  sign,  in- 
stead of  being  written  by  Garden  himself? 
There  was  enough  to  have  prompted  in- 
quiry on  the  part  of  Garden,  as  to  the  bond 
in  dispute,  and  as  to  Scott^s  motives  for 
desiring  the  change  as  to  one  bond  only; 
yet  Garden  was  satisfied  with  Scott's  expla- 
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nation,  which  would  have  applied  as  well 
to  the  other  bond  as  to  this.  I  cannot 
think  he  has  been  duly  cautious  in  this  re- 
g^ard ;  nor  can  I  readily  acquit  that  man  of 
a  want' of  due  care,  who  suffers  such  a 
trick  to  be  played  upon  him,  as  is  detailed 
in  this  cause.  He  must  be  content  to  sit 
down  under  the  loss,  rather  than  it  should 
fall  upon  one  who  was  altogether  in- 
nocent. 
164  *If  instead  of  executing  a  new  bond, 

the  old  one  had  been  about  to  be  as- 
signed to  Haden,  and  in  reply  to  an  inquiry 
as  to  its  validity,  Garden  had  signed  a 
note  written  by  Scott,  acknowledging  its 
validity,  and  promising  payment,  he  would 
have  been  bound  beyond  question,  I  pre- 
sume, by  whatever  legerdemain  of  Scott  he 
might  have  been  deceived  into  doing  so. 
The  case  at  bar  is,  if  possible,  stronger ;  for 
here  the  old  bond  is  given  up,  and  a  new 
one  executed  in  which  Haden  is  made  the 
obligee.  And  this  too  is  written  by  Scott, 
instead  of  by  Garden  himself,  as  was  the 
natural  course  of  things ;  and  he  executes 
it,  permitting  Scott  (as  the  story  is)  to 
cheat  him  by  substituting  for  the  paper 
he  had  read,  another  which  he  had  not 
read.  All  these  things  lead  to  the  belief, 
that  the  new  bond  was  executed  for  Scott's 
accommodation,  and  excite  strong  doubts 
of  the  truth  of  the  allegation,  that  Garden 
did  not  know  what  was  to  be  done  with 
the  bond.  But  if  this  be  not  so,  they 
shew,  at  least,  a  want  of  caution  and  pru- 
dence in  Garden,  which  ought  to  place  the 
loss  upon  him  rather  than  upon  Haden. 
Decree  reversed,  and  bill  dismissed. 
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*8mith  V.  Jone8. 

February,  1886,  Rfcbmond. 

(Absent  TucKBB,  P.) 


Aactfoneers-MemorandaBi  of  Sale— Statute  off  Prands 
—Specific  Performance.— J.  employs  K.  as  his  agent 
to  sell  land  and  .certain  personal  property  for 
him;  K.  advertises  the  property  for  sale  on  a 
credit,  and  it  Is  sold  at  auction  by  a  cryer.  K. 
present  and  superintending-  the  sales;  a  clerk  is 
appointed  to  keep  the  account  of  sales;  the  land 
is  cried  out  to  W.  S.  and  the  clerk  makes  an  entry 
in  his  account  sales,  opposite  the  land.  "$4per 
acre,  purchaser  W.  S."  without  mentiooin?  the 
credit  for  the  purchase  money:  on  a  bill  by  J. 
asrainst  W.  S.  for  specific  execution,  to  which  de- 
fendant pleads  the  sutute  of  frauds,  specific  exe- 
cution decreed. 

Same-Airent  of  Both  Parties- Note  of  Sale-Stainte 
of  Frauds.*— In  sales  at  auction,  the  auctioneer  Is 
the   agent  both  of  vendor  and  vendee:  and  his 


•Aoctloiieers— Affent  for  Both  Parties— Signing  Mem- 
oraadnm— Statute  of  Frauds.- In  the  cases,  involving 
questions  as  to  whether  contracts  for  the  sale  of 
lands  by  auctioneers,  are  within  the  scope  of  the 
statute  of  frauds  and  perjuries,  and  whether  the 
auctioneer  is  the  agent  of  the  party  sought  to  be 
charged,  and  by  the  memorandum  of  the  sale  with 
the  name  of  the  purchaser  written  by  the  auction- 
eer, he  legally  binds  the  purchaser  as  if  the  latter 
in  person  had  signed  the  memorandum:  it  is  uni- 
formly conceded  that  the  statute  applies  to  the 
purchaser,  and  that  he  with  his  own  hand,  or  by 
that  of  the  auctioneer  or  some  other  persons  as  his 
agent,  must  sign  the  contract,  memorandum  or 
note;  or  he  will  not  be  bound  by  it  Capehart  v. 
Hale,  «  W.  Va.  661,  citing  Brent  v.  Green.  0  Leigh  16; 
Smith  t.  JoMS,  7  IHoh  166;  Smith  v.  Arnold,  6  Mason 
414:  Bent  v.  Cobb.  0  Gray  997.  The  principal  case  Is 
also  cited  {n  foot-note  to  Brent  v.  Green.  6  Leigh  16. 
See  also.  Walker  v.  Herring,  21  Gratt.  678;  Brown  v. 
BnUer.  87  Va.  621,  18  S.  E.  Rep.  71 ;  Averett  v.  Lips- 
combe.  76  Va.  404.  The  principal  case  is  reported  in 
90  Am.  Dec.  408. 

In  Ralphsnyder  v.  Shaw,  45  W.  Va,  687,  81  S.  E. 
Bep.  960.  it  is  said :  "  So  far  as  the  evidence  shows. 


note  or  entry  on  his  account  sales,  of  the  sale,  the 
price  and  the  purchaser's  name,  is  a  sufficient  note 
in  writing  of  the  agreement.  signM  by  a  person 
thereto  authorized  by  the  purchaser,  within  the 
meaning  of  the  statute  of  frauds. 

Same— Note  Made  by  Clerk- Effect.— It  is  the  same 
thing,  if  the  note  or  entry  on  the  account  sales  is 
made  by  a  clerk  of  the  auctioneer. 

Same— Same— dame— Case  at  Bar.— And  it  is  (in  this 
tase)  immaterial,  whether  the  clerk  who  made 
the  note  or  entry,  was  appointed  by  the  cryer 
who  acted  as  auctioneer,  or  by  K.  the  agent  of  the 
vendor  for  making  the  sale. 

5ame  —  Same— Certainty  —  Specific  Executlon.t — And 
the  note  or  entry  of  the  terms  of  sale  is  suffi- 
ciently specific  to  entitle  the  vendor  to  specific 
execution,  though  the  credit  on  which  the  land 
was  sold  is  not  mentioned  in  the  clerk's  note  or 
entry  of  the  sale. 

Jones  exhibited  a  bill  against  Smith,  in 
the  superiour  court  of  chancery  of  Freder- 
icksburg, stating  that  he  being  the  owner  of 
a  parcel  of  land  in  Madison,  called  The  Fox 
tract,  and  sundry  personal  chattels  there, 
ofiPered  the  same  for  sale,  pursuant  to  public 
advertisement,  on  twelve  months  credit, 
bond  with  approved  surety  to  be  given  for 
the  purchase  money;  that  the  sale  was  con- 
ducted by  Knox,  the  agent  of  the  vendor, 
by  public  auction :  that  the  laud  was  cried 
out  to  Smith,  the  highest  bidder,  at  4  dol- 
lars 10  cents  per  acre :  that  a  regular  ac- 
count of  sales  of  all  the  property  was 
166  kept  *by  the  auctioneer  or  his  clerk, 
which  was  headed  thus — **  Account 
sales  made  by  W.  Knox  agent  for  W.  Jones, 
at  Madison,  commencing  &c.  T.  Ball, 
clerk;'*  and  a  memorandum  of  the  sale  of 
the  land  was  made  in  that  account,  by  the 
auctioneer  or  his  clerk,  as  follows — **Fox 
tract  of  land,  $4  10  per  acre,  purchaser,  W.  • 
Smith:"  and  that  Smith  had  taken  posses- 
sion of  the  land,  but  now  refused  to  com- 
plete the  purchase.  The  bill  prayed  a 
specific  execution  of  the  contract. 

Smith,  id  hi^  answer,  denied  that  he  had 
taken  possession  of  the  land,  and  pleaded 
the  statute  of  frauds;  insisting,  that  there 
was  no  note  or  memorandum  in  writing  of 
the  contract  signed  by  him  or  any  person 
authorized  by  him,  within  the  meaning  of 
the  statute ;  and  that  the  memorandum  re- 
lied on,  even  if  it  could  be  considered  as 
signed  by  his  authority,  was  defective  in 
not  stating  the  terms  of  the  purchase. 

The  account  of  sales  was  exhibited.  It 
was  headed  as  stated  in  the  bill ;  and  con- 
tained the  entry,  as  therein  stated,  of 
Smith's  purchase  of  The  Fox  tract. 

The  only  parol  evidence  was  the  deposi- 
tion of  Knox,  the  agent  of  Jones  in  making 
the  sales— That  the  deponent  attended  the 
sale  in  person ;  that  after  most  of  the  per- 
sonal property  had  been  sold,  he  ordered 
the  auctioneer  to  offer  the  land  for  sale ; 
that  the  terms  were  distinctly  made  known 
by  the  cryer,  namely,  that  the  purchaser 
was  to  give  bond  and  security  payable  at 
twelve  months,  and  the  conveyance  to  be 
executed  as  soon  as  a  survey  should  be 
made;  that  there  were  many  bidders  for 
the  land,  and  it  was  cried  out  to  Smith,  the 
last  and  highest;  that  Smith  at  first  seemed 


there  was  no  note  of  entry  made  by  the  trustee  of 
tbis  sale  at  the  time  it  was  made.  See  Smith  v.  Jone$, 
7  Leigh  166."  See  monographic  note  on  "Frauds, 
Statute  of"  appended  to  Beale  v.  Digges,  fl  Gratt. 
682. 

tSpeclHc  Performance.— See  monographic  note  on 
"Specific  Performance"  appended  to  Hanna  v. 
Wilson,  8  Oratt.  248. 
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much  pleased  with  his  purchase,  but  de- 
clined to  execute  his  bond  for  the  purchase 
money,  till  the  quantity  of  the  land  should 
be  ascertained  by  survey ;  that  at  the  time 
the  land  was  cried  out  to  Smith  by  the 
auctioneer,  a  memorandum  was  made  by  T. 
Ball,  then  acting  as  clerk  to  the  cryer,  for 
the  fact  of  the   purchase    of   the  said 

167  tract  of  land  by  *Smith,   by    writing 
Smith's     name    opposite    the    words 

'*Fox  tract  nf  land  at  S4  10  per  acre." 

The  court  of  chancery  decreed  a  specific 
execution  of  the  agreement ;  and  Smith  ap- 
pealed to  this  court. 

The  cause  was  argued  here  by  Robinson 
for  the  appellant,  ajid  Johnson  for  the  ap- 
pellee. 

I.  Robinson  questioned  the  doctrine,  that 
an  auctioneer,  in  making  an  entry  in  his 
account  of  sales,  of  the  name  of  the  pur- 
chaser, the  price  Ac.  acted  as  the  agent  of 
the  purchaser,  and  that  such  an  entry  was 
a  note  in  writing  of  the  contract  signed  by 
a  person  thereto  authorized  by  the  pur- 
chaser, within  the  meaning  of  the  statute 
of  frauds.  He  cited,  and  examined,  Simon 
V.  Motivos,  1  W.  Blacks.  599;  3  Burr.  1921; 
Bmmerson  v.  Heelis,  2  Taunt.  38 ;  White  v 
Proctor,  4  Id.  208;  Kemeys  v.  Proctor,  3 
Ves.  &  Beam.  57;  1  Jac.  A  Walk.  350; 
M'Comb  V.  Wright,  4  Johns.  Ch.  Rep.  659; 
Coles  V.  Trecothick,  9  Ves.  234 ;  Buckmaster 
V.  Harrop,  7  Ves.  341;  13  Ves.  456;  S.  C. 
Stanfield  v.  Johnson,  1  Bsp.  Ca.  102; 
Walker  v.  Constable,  2  Esp.  Ca.  659,  1  Bos. 

.A  Pul.  306;  S.  C.  2  Evans's  Pothier,  Ap- 
pend. XVI.  i  7,  p.  202;  Sugd.  Law  Vend. 
76.  And  he  said,  that  however  the  recent 
adjudications  might  sustain  the  doctrine, 
it  had  been  so  much  disapproved,  and  by 
such  able  jurists,  that  it  could. not  be  re- 
garded as  settled.  He  argued,  that  it  could 
not  be  reconciled  with  the  letter  or  policy 
of  the  statute  of  frauds,  and  was  in  princi- 
ple unsound,  and  unsafe  in  its  conse- 
quences. It  assumed  for  fact  what  might 
or  might  not  be  true;  namely,  that  the 
auctioneer,  though  appointed  by  the  vendor 
alone,  was  not  only  his  agent,  but  the 
agent  of  the  vendee,  who  had  no  share  in 
constituting  him  the  agent;  whereas,  in 
point  of  fact,  the  auctioneer  was  rarely,  if 
ever,  regarded  by  the  vendee,  selected, 
trusted,  or  in  any  substantial  sense  author- 
ized by  him,  as  his  agent.  He  was  only 
the  agent  of  the  vendor.     The  statute 

168  gave  the  *purchaser  of  land  the  locus 
penitentiae,  till  he  deliberately  signed, 

or  authorized  another  to  sign,  a  written 
note  of  the  contract :  but  this  doctrine  took 
the  locus  penitentiae  from  him,  by  consti- 
tuting an  agent  to  sign  for  him,  whom  he 
never  thought  of  constituting  for  himself. 
Johnson  cited  the  recent  case  of  Brent  v. 
Green,  in  this  court  (since  reported,  6  Leigh 
16),  as  conclusive  on  this  point. 

II.  Robinson  said,  that,  supposing  the 
entry  by  the  auctioneer,  of  the  purchaser's 
name,  the  price  Ac.  in  his  account  of  sales, 
a  memorandum  in  writing  signed  by  the 
purchaser,  within  the  meaning  of  the  stat- 
ute; here,  the  (so  called)  auctioneer  did  not 
make  the  entry.  It  was  made  by  a  clerk, 
supposed  to  be  the  auctioneer's  clerk. 
And  the  court,  to  sustain  this  decree,  must 
go  the  length  of  holding,   not  only  that  the 


auctioneer  was  the  agent  of  the  purchaser, 
but  that  agent's  agent  also  was  the  par- 
chaser's  agent.  The  auctioneer's  clerk 
might  indeed  be  specially  authorized  by  the 
vendor  or  the  vendee  or  both ;  but,  in  gen- 
eral, clerks  have  no  such  authority.  Coles 
V.  Trecothick,  9  Ves.  249,  251.  If  thia 
deputation,  by  a  constructive  agent,  of 
a  subagent  should  be  allowed,  where,  he 
asked,  was  the  principle  of  deputation  to 
end? 

Johnson  answered,  that  such  a  distinc- 
tion, if  admitted,  would,  to  all  practical 
purposes,  explode  the  principle.  It  was 
impracticable,  that  the  auctioneer  should  at 
once  make  the  sales,  and  keep  the  account 
of  them.  And  the  purchaser  standing  by, 
bidding  while  the  auctioneer  was  crying^, 
and  seeing  the  clerk  employed  in  entering^ 
the  sales  as  they  were  made,  adopted  the 
clerk  as  his  agent. 

III.  Robinson  said,  that  the  proof  of  the 
allegations  of  the  bill  consisted  in  the  dep- 
osition of  Knox.  It  would  be  remarked, 
that  Knox  used  the  phrases  auctioneer  and 
cryer,  as  convertible  terms.  The  same  per- 
son might,  indeed,  be  both ;  but  they 
169  were  not  always  or  generally  *so. 
Considering  Knox's  evidence  with 
due  regard  to  the  nature  and  history  of  the 
transaction,  the  cryer  was  not  an  auctioneer 
in  the  sense  in  which  an  auctioneer  has 
been  considered  as  the  agent  both  of  vendor 
and  vendee,  but  a  mere  cryer;  and  the 
clerk  was  not  the  servant  or  agent  of  the 
cryer,  nor  employed  by  him,  but  the  serv- 
ant or  agent  of  Knox,  the  agent  of  the 
vendor.  .  He  said,  an  auctioneer  was  an 
agent  entrusted  to  make  the  sales,  not 
merely  to  cry  the  bids.  Here,  Knox,  the 
vendor's  agent,  was  present  in  person  su- 
perintending the  sale :  the  bill  itself  alleged, 
that  he  conducted  the  sale.  Knox  depc»ed, 
that  the  entry  on  the  account  of  sales  was 
made  by  Ball,  then  acting  as  clerk  of  the 
cryer ;  but  he  did  not  say  that  the  cryer  ap- 
pointed this  clerk;  and  it  was  absurd  to 
suppose,  that  a  i>er8on  appointed  at  a  coun- 
try sale  as  cryer,  was  trusted  to  select  a 
clerk  to  keep  the  account  of  sales,  when 
the  vendor's  chosen  agent  to  conduct  them 
was  present.  There  could  be  no  doubt  that 
Knox  appointed  the  clerk,  and  the  clerk 
was  Knox's  agent.  Therefore,  the  memo- 
randum made  by  the  clerk  was  exactly  the 
same  thing  as  if  it  had  been  made  by  Knox 
himself;  and  if  it  had  been  made  by  Knox, 
that  would  have  been  the  same  as  if  it  had 
been  made  by  his  principal,  the  vendor  him- 
self. If  this  view  of  the  facts  was  right, 
this  was  not  a  note  in  writing  of  the  con- 
tract signed  by  a  person  thereto  authorized 
by  the  vendee,  within  the  meaning  of  the 
statute  of  frauds. 

Johnson  answered,  that  it  was  impossible 
to  allow  any  substantial  distinction  between 
an  auctioneer  and  cryer ;  but  here  the  proof 
was,  that  he  was  both  auctioneer  and  cryer. 
It  was  proved  too,  that  Ball  was  **  acting  as 
the  clerk  of  the  cryer:"  the  purchaser  did 
not  inquire  of  the  witness,  who  it  was  that 
appointed  the  clerk,  and  could  not  avail 
himself  of  a  supposed  fact,  which  he  took 
no  pains  to  prove.  But,  putting  Knox,  the 
agent  of  the  vendor,  in  the  place  of 
170      the   auctioneer,    and   regarding   *the 


7  LEIGH 


Smith  v,  Jonbs. 


171-173 


cryer  and  the  clerk  as  his  servants,  and 
the  note  of  the  contract  as  having  been 
aigned  with  Smith's  name  by  Knox  by  the 
hand  of  his  clerk,  he  relied  on  the  case  of 
Brent  v.  Green,  as  directly  in  point  to 
shew,  that  the  memorandum  of  the  contract 
was  signed  by  Smith's  authority,  within 
the  meaning  of  the  statute. 

IV.  Robinson  said,  that  the  supposed  note 
in  writing  did  not  state  truly  and  fully  the 
terms  of  the  contract,  as  appeared  by  the 
plaintiff's  own  shewing  in  his  bill :  the  mem- 
orandum represented  it  as  a  sale  for  cash; 
the  bill,  that  it  was  a  sale  on  twelve  months 
credit.  He  cited  Hinde  v.  Whitehouse,  7 
East  558;  Blagden  v.  Bradbear,  12  Ves.  466; 
Ken  worthy  v.  Scofield,  2  Barn.  A  Cress.  945; 
9  Eng  C.  Lt.  Rep.  286;  Parkhursts  v.  Van 
Cortland,  1  Johns.  Ch.  Rep.  273 ;  14  Johns. 
Rep.  32,  S.  C. 

Johnson  answered,  that  the  allegation  of 
the  bill  as  to  the  terms,  only  made  the  con- 
tract more  favourable  to  the  purchaser,  than 
the  written  note  of  it;  the  note  authorizing 
the  vendor  to  claim  cash,  and  the  bill  ad- 
mitting that  the  vendee  was  entitled  to 
twelve  months*  credit.  In  many  of  the 
english  cases  that  had  been  cited,  the  notes 
of  contract  were  as  much,  or  more,  exposed 
to  the  imputation  of  uncertainty  in  regard 
to  the  terms,  yet  the  objection  did  not  avail ; 
as  in  Emmerson  v.  Heelis  and  White  v. 
Proctor:  and,  certainly,  such  an  objection 
lay  much  more  strongly  against  the  contract 
in  Johnson  v.  Ronald's  adm'r,  4  Munf.  77, 
and  yet  there  the  court  decreed  specific  ex- 
ecution. 

BROCKENBROUGH.  J.  The  first  ques- 
tion discussed  in  this  case,  was  much  in- 
vestigated at  the  bar  and  by  this  court,  in 
Brent  v.  Green.  The  court  adopted  the  de- 
cisions in  Emmerson  v.  Heelis,  2  Taunt. 
46,  and  White  v.  Proctor,  4  Taunt.  211,  as 
settling  the  law,  that  in  sales  at  public  auc- 
tions, the  auctioneer  was  to  be  considered 
as  the  lawfully  authorised  agent  of  the  pur- 
chaser as  well  as  of  the  vendor,  and 
171  that  a  note  or  memorandum  *in  writ- 
ing of  the  agreement  between  the 
vendor  and  vendee,  signed  by  such  agent, 
was  a  sufficient  signing  within  the  statute 
of  frauds,  and  was  binding  on  both  parties. 
The  objection  that  the  memorandum  in 
this  case  was  signed,  not* by  the  auctioneer 
but  by  the  clerk,  ought  not,  I  think,  to  pre- 
vail. He  was  the  clerk  of  the  auctioneer, 
— his  amanuensis, — and  wrote  the  memo- 
randum on  the  account  of  sales  by  his  di- 
rection and  under  his  superintendence.  In 
all  extensive  auction  sales,  a  clerk  is  indis- 
pensably necessary,  and  the  employment  of 
one  is  safest  for  both  vendor  and  vendee. 
Great  inconvenience  would  be  experienced, 
and  much  mischief  done,  if  we  were  to  de- 
cide, that  a  memorandum  signed  by  the 
auctioneer's  clerk,  was  not  as  complete  a 
compliance  with  the  statute,  as  the  signa- 
ture by  the  auctioneer  himself. 

The  remaining  question  is,  whether  the 
memorandum  of  the  sale,  made  as  it  was  by 
the  lawfully  authorized  agent  of  the  pur- 
chaser, be  a  sufficient  memorandum  or  note 
of  the  contract  for  the  sale  of  the  land  in 
the  bill  mentioned,  to  charge  the  defendant, 
and  to  entitle  the  plaintiff  to  a  specific  ex- 
ecution of  the  contract.     The  cases  of  Hinde 


V.  Whitehouse  and  Ken  worthy   v.    Scofield, 
were  relied   on    to   shew,    that    when    such 
memorandum  is  made,  the  terms   or  condi- 
tions of  the  sale  should   either  be  embraced 
therein,  or  that  the  written  or  printed  paper 
which     contains     the    conditions    of    sale, 
should  be  annexed  to   the   paper  on    which 
the  memorandum  is  made,   and   before  it  is 
made,  or  be  referred  to  by  it.     I  admit  that 
those  cases  are  very   strong   to  that  effect ; 
yet  I  do  not  think  they  should   govern   this 
case.     I  am  of  opinion,  that  the   memoran- 
dum   before    us   does  contain    the  terms  or 
conditions  of  the  sale.     Take  the  memoran- 
dum by  itself,  without  referring  to  the  parol 
evidence,  and  every  one  would   understand, 
that   Smith  did  purchase  The  Eox  tract  of 
land,    for    S4  10    per     acre,    payable 
172      *in  ready  money.     The   terms  of  the 
sale,  then,  are  expressed   in  the  writ- 
ing.    The  defendant   bound  himself  to  pay 
in  cash.     If  it  is  alleged,    that   the   memo- 
randum does  not  contain   the  true  terms,  I 
admit  it.     But  the  mistake  or  falsehood  in 
the   memorandum   does  not  invalidate  the 
contract   under   the   statute  of  frauds  and 
perjuries.     The  statute    is   complied    with. 
If  the   vendor  had  claimed   a  specific  per- 
formance of  this  contract  for  cash,    equity 
would  have  relieved  the  vendee,  not  because 
the  statute  was  not  complied  with,    but  be- 
cause of  the  mistake   as   to   the    terms,    or 
the    fraud    of   the    vendor   in  stating  false 
terms ;  and    it    would    allow   the  vendee  to 
give  parol  evidence  of  that  mistake  or  false- 
hood.    There  is,  however,  no  necessity  for 
such  relief  here,  because   the  vendor  has  in 
his  bill  honestly  stated   the  true  terms,  and 
they  are  more  favourable  to  the  vendee  than 
those   contained  in  the  memorandum.     He 
cannot   complain    of   the   mistake,   as  it  is 
rectified    by    the    plaintiff   in   his  bill,  and 
there    is   no  ground  to  charge  the  plaintiff 
with  fraud. 
I  think  the  decree  should  be  affirmed. 
CARR,    J.      Two  questions    were  raised 
and    well   discussed,    in  this  case:   1.  Was 
there  a  signing  within  the  statute  of  frauds? 
2.  Was  the  contract  so  certain  in  its  terms  as 
to   authorize    a    specific  execution?      Upon 
the    first   question    we  were  referred  to  the 
case   of   Brent    v.    Green ;  where   a  deputy 
sheriff,    acting   for   the  high  sheriff,  under 
our  insolvent  law,  sold  at  auction  the  inter- 
est of  an  insolvent  debtor  in  a  tract  of  land 
contained  in   his  schedule,    and    when    the 
land  was  knocked  down   to   the    purchaser, 
he  wrote  on  the   schedule    the   price  of  the 
land,    and    the   purchaser's    name:  and  we 
decided,    on   a    full   discussion,  and    refer- 
ence   to  all  the  authorities,  that  this  was  a 
sufficient    signing    of    a    memorandum    in 
writing  under  the  statute,    to  bind  the  pur- 
chaser.    That  case  is  exactly  in  point 
173      to  this,  as  to  the   signing ;  for  *here, 
there  was  a  sale  at  public  auction,  of 
many    such    articles   of  property  as  are  for 
sale    when    a    farm    is  broken   up,  and  the 
land  itself  was  also   sold.     The   sales   were 
conducted    by    Knox    the   agent   of   Jones. 
A  regular  account  of  sales  was  kept  by  the 
clerk,  who  set  down  the   sale   of   the   land, 
the   price,    and   the  name  of  the  purchaser. 
Here,  then,    is  the  name   of  the   purchaser 
set  to  a  memorandum  in   writing,    stating 
that  he  had   bought  The  Eox  tract  of  land 
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at  $4  10  per  acre ;  and  his  name  thus  signed 
by  the  auctioneer.  I  shall  not  go  over  again 
here,  the  numerous  cases  which  settle  the 
question  that  the  auctioneer  is  an  agent  for 
the  vendee  authorized  to  sign  his  name; 
but  I  will  just  repeat  what  is  so  briefly 
and  strongly  said  by  Mansfield,  C.  J.,  in 
Emmerson  v.  Heelis,  2  Taunt.  46.  **By 
what  authority  does  he  (the  auctioneer) 
write  down  the  purchaser's  name?  By  the 
authority  of  the  purchaser.  These  persons 
did,  and  announce  their  biddings  loudly 
and  particularly  enough  to  be  heard  by  the 
auctioneer.  For  what  purpose  do  they  do 
this?  that  he  may  write  down  their  names 
opposite  to  the  lots;  therefore,  he  writes 
the  name  by  authority  of  the  purchaser,  and 
he  is  an  agent  for  the  purchaser;  and  it 
does  seem,  therefore,  that  this  is  a  contract, 
signed  by  an  agent  for  the  purchaser,  and 
consequently  binding.*' 

It  was  objected,  that  the  name  was  not 
written  by  the  hand  of  the  agent  but  of  his 
clerk.  The  cases  consider  this  as  making 
no  difference,  the  clerk  acting  immediately 
under  the  eye  of  his  principal.  In  White  v. 
Proctor,  Mansfleld,  C.  J.,  answers  an  ob- 
jection of  this  kind  thus — **If  an  agent  has 
cut  his  finger  so  that  he  cannot  write,  and 
says  to  another,  write  down  my  name,  will 
not  that  signature  bind  the  principal?" 

The  second  question  is,  whether  the  mem- 
orandum has  sufficient  certainty  to  authorize 
its  specific  execution.  The  two  cases  above 
cited  say,  that  entering  the  name  of  the 
buyer  in  the  auctioneer's  book,  is  just 
174  the  ^same  thing  as  if  the  buyer  had 
written  his  own  name.  Suppose, 
then,  we  throw  this  agreement  into  the 
form  it  would  have  assumed,  if  written  by 
Smith  himself:  ^'Memorandum,  that  I,  J. 
Smith,  have  bought  of  W.  Knox  agent  for 
W.  Jones,  The  Fox  tract  of  land,  at  $4  10 
per  acre.  (Signed)  J.  Smith."  It  will  be 
seen,  that  there  is  not  a  single  term  here, 
which  is  not  stated  in  the  heading  of  the 
account  of  sales,  and  the  entry  of  the  sale 
of  the  land.  Now,  to  my  mind,  this  pre- 
sents an  agreement  sufficiently  certain  for 
specific  execution.  The  thing  bought  and 
sold,  the  terms  of  sale,  and  the  buyer  are 
distinctly  set  forth.  It  is  objected,  that  we 
are  not  told  whether  it  is  a  sale  for  cash  or 
credit.  I  question  much,  whether  this  ob- 
jection would  have  occurred,  even  to  the 
acute  mind  of  the  counsel,  if  the  bill  had 
not  stated,  that  the  terms  in  the  advertise- 
ment were  twelve  months  credit.  But  this 
statement  is  not  supported ;  we  see  nothing 
of  the  advertisement;  it  is  in  no  way  made 
part  of  the  case.  Whether  to  supply  it  by 
parol  proof  would  have  been  permitted,  is 
a  question  which  does  not  arise,  as  no  such 
attempt  was  made.  Taking  the  memoran- 
dum on  its  face,  it  presents  no  such  uncer- 
tainty. There  being  no  time  limited  either 
for  paying  the  price  or  executing  the  deed, 
the  conclusion  is,  that  either  party  may 
presently  insist  on  carrying  the  contract 
into  execution.  The  vendee  might  tender 
his  money  and  demand  a  deed,  or  the  vendor 
tender  his  deed  and  demand  the  money, 
without  delay.  It  will  be  remembered,  that 
this  is  not  an  objection  that  the  allegata 
and  probata  do  not  agree;  that  the  plaintiff 
has  not  properly  described   the   agreement ; 


but  that  the  agreement  itself,  as  it  actually 
exists,  is  not  sufficiently  certain  to  take  the 
case  of  the  statute  of  frauds.  If  we  look 
at  the  many  english  cases  which  have  been 
decided  on  this  point,  I  think  we  shall  find 
few  with  more  certainty,  many  with  less* 
that  have  been  supported  by  the  courts:  in 
my     opinion,    Kmmerson    v.    Heelis 

175  *and  White  v.  Proctor,  have  not  more. 
If  we  look  into  our  own  cases,  we  find 

several  with  less  certainty  than  this,  spe- 
cifically executed.  I  shall  only  refer  to 
Johnson  v.  Ronald's  adm'i^ 

CABELL  and  BROOKE,  J.,  concurred. 
Decree  affirmed.    

Shelton's  Ex'ors  v.  Welsh's  Adm'rs. 

February.  1830,  Riclimoiid. 
(Absent  Bbockbnbrouoh.  J.) 

Office  Judgment*— Failure  to  Award  Enquiry  of  DaM- 
aires  "Clerical  Error— Correction. t— In  debt  on  a  de- 
cree for  money,  a  conditional  judgment  is  entered 
in  tbe  office,  witbont  awardinsr  a  writ  of  inquiry 
of  damages,  and  tbe  judgment  not  being  set  aside 
becomes  final  at  tbe  next  term,  and  execution  is 
sued  out  on  tbe  judgment :  but  at  tbe  ensuing 
term,  tbe  court  set  aside  the  judgment  as  irregu- 
larly entered,  and  gave  defendants  leave  to  plead 
to  tbe  action  : JHbld.  it  was  error  to  enter  judg- 
ment in  tbe  office  witbout  awarding  an  inquiry  of 
damages  :  and  this  was  a  clerical  error,  wbicn 
tbe  court  properly  corrected  at  a  subsequent 
term. 

Debt^— Interest— Declaration— Deoiurrer.l— In  debt  on 
a  decree  for  money,  wblcb  does  not  give  ran- 
ning  interest  tbereon.  tbe  declaration  demands 
interest  from  tbe  date  of  tbe  decree,  as  part  of 
tbe  debt :  Held,  declaration  bad  on  general  de- 
murrer, for  demanding  interest  as  part  of  the 
debt. 

Appellate  Practice  —  Defective  Declaration  —  Effect 
Where  Just  Demand  Is  Shown.— When  a  declaration 
is  defective  and  tbe  judgment  upon  it  is  therefore 
reversed,  and  yet  tbe  declaration  sbews  a  just 
demand  if  properly  asserted,  plaintiff  shall  not 
be  turned  out  of  court,  but  tbe  cause  shall  be  re- 
manded for  further  and  correct  proceedings. 

Debt,  in  tke  county  court  of  Mecklenburic, 
by  Welsh's  administrators  against  Shelton's 
executors,  upon  a  decree  of  the  court  of 
pleas  and  quarter  sessions  of  Caswell  county. 
North  Carolina,  in  favour  of  the  plaintiffs 
against  the  defendants. 

The  declaration  demanded,  that  the  de- 
fendants   render   to  the  plaintiffs  the 

176  sum  of  462  dollars,  with  six  per  •cen- 
tum per  annum    interest  from  the  1st 

October  1819,  which  to  them  they  owed  and 
from  them  unjustly  detained;  and  then  set 
out  a  decree  in  chancery  of  the  court  of 
Caswell,  North  Carolina,  made  at  its  Octo- 
ber term  1819,  in  favour  of  the  plaintiffs 
against  the  defendants  for  462  dollars 
(without  giving  running  interest  till   paid) 


*Offlce  Jadgnents— Enquiry  of  Dmmmges  —The  prin- 
cipal case  is  cited  in  James  River,  etc..  Co.  v.  I^ee. 
16  Gratt  429.  to  the  point  that  it  is  error  to  enter 
judgment  In  the  office  without  awarding  a  writ  of 
enquiry.  See  also,  citing  the  principal  ca*e.  Com> 
mercial  Union  Assurance  Co.  v.  Everhart.  88  Va. 
066.  H  S.  E.  Rep.  886.  See  monographic  nou  %n 
"Judgments"  appended  to  Smith  v.  Charlton.  7 
Gratt.  425. 

tRecord ->  Clerical  Errors  —  Anendment.— On  the 
question  of  the  amendment  of  tbe  record,  the  prin- 
cipal case  is  cited  in  foot-note  to  Price  v.  Com..  S3 
Gratt.  820 :  footnote  to  Prceland  v.  Fields,  6  Call  IS  : 
Snead  v.  Coleman.  7  Gratt.  806  :  Goolsby  v.  St.  John. 
26  Gratt  168  ;  McClain  v.  Davis.  87  W.  Va.  SSO.  16  S. 
E.  Rep.  629.  See  monographic  nots  on  "Amend- 
ments'* appended  to  Snead  v.  Coleman.  7  Gratt  SOUL 

tActlon  of  Debt.— See  monographic  note  on  'Debt, 
The  Action  of"  appended  to  Davis  v.  Mead,  IS  Gratt 
iia 

SDcnnrrer.— See  monographic  note  on  "Demur- 
rers" appended  to  Com.  v.  Jackson,  t  Va.  Cas.  601. 
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prout  patet  per  recordum;  whereby  action 
accrued  to  the  plaintiffs  to  demand  and  have 
of  the  defendants,  the  said  sum  of  462  dol- 
lars with  interest  as  aforesaid.     Yet  &c. 

The  process  having  been  executed  on  the 
defendants,  and  the  declaration  filed  at  the 
rules,  a  conditional  judgment  was  entered 
against  them  for  default  of  appearance, 
vrithout  awarding  a  writ  of  inquiry  of 'dam- 
ages ;  which  was  confirmed  at  the  next  rules, 
and  became  final,  by  the  continued  default 
of  the  defendants,  at  the  August  quarterly 
term  following ;  and  an  execution  was  sued 
out  on  the  judgment.  But,  at  November 
term,  the  court,  upon  the  defendants*  mo- 
tion, set  aside  the  office  judgment  of  the 
preceding  August  term,  and  quashed  the 
execution  sued  out  upon  it;  and  gave  the  de- 
fendants leave  to  plead  to  the  action. 

The  defendants  pleaded  nul  tiel  record, 
and  several  special  pleas.  The  plaintiffs 
demurred  to  the  special  pleas,  and  the  court 
sustained  the  demurrer.  Then,  the  plain- 
tiffs shewed  the  record  of  their  suit  in 
North  Carolina ;  upon  inspection  whereof, 
the  court  gave  them  judgment  on  the  plea 
of  nul  tiel  record,  and  awarded  a  writ  ot 
inquiry  of  damages. 

The  jury,  upon  the  writ  of  inquiry, 
** found  for  the  plaintiffs,  and  assessed 
their  damages  to  462  dollars,  with  interest 
thereon  at  the  rate  of  six  per  centum  per 
annum  (being  the  legal  rate  of  interest  in 
North  Carolina)  from  the  1st  November  1819 
till  paid  &c."  And  the  court  gave  judg- 
ment for  the    plaintiffs,    according   to    the 

verdict. 
177  *The  defendants  appealed  from  the 
judgment,  to  the  circuit  court  of 
Mecklenburg;  which  held,  that  the  county 
court  erred,  in  setting  aside  at  November 
term  the  office  judgment  for  the  plaintiffs 
which  had  been  made  final  at  the  preceding 
August  term;  and,  therefore,  reversed  that 
order  of  November  term,  and  all  the  subse- 
quent proceedings  in  the  cause,  leaving  the 
office  judgment  to  stand  in  full  force.  And 
then  the  defendants  appealed   to  this  court. 

Johnson,  for  the  appellants. 

Scott,  for  the  appellees. 

TUCKER,  P.  The  first  question  is, 
whether  there  was  any  error  in  the  proceed- 
ings in  this  case,  at  the  rules  in  the  county 
court?  And  this  seems  to  be  clear ;  for  the 
action  being  founded  on  a  judgment  and 
not  on  any  specialty,  bill  or  note  in  writing, 
a  writ  of  inquiry  ought  to  have  been 
awarded.  1  Rev.  Code,  ch.  128,  2  79,  p.  508; 
Hunt  V.  M'Rae,  6  Munf.  454. 

Next,  was  it  competent  to  the  county  court 
at  the  November  term,  to  set  aside  the  office 
judgment  confirmed  (as  it  is  said)  at  the 
previous  August  term.  This  depends  upon 
the  question,  whether  the  errors  in  the  pro- 
ceedings at  the  rules  were  mere  clerical 
misprisions,  or  are  to  be  regarded  as  errors 
in  the  judgment  of  the  court.  Upon  reflec- 
tion, and  an  examination  of  the  authorities, 
and  particularly  of  the  case  of  Eubank  v. 
Ralls's  ex'or,  4  Leigh  308,  I  am  satisfied, 
that  the  error  is  clerical  and  amendable.  It 
had,  indeed,  been  decided,  in  Halley's  adm'r 
V.  Baird,  1  Hen.  8l  Munf.  25,  that  a  judg- 
ment entered  in  th€  order  book,  and  signed 
by   a    judge   in    open   court,  could    not   be 


amended  at  a  subsequent  term ;  a  decision 
in  conformity  with  the  previous  case  of 
Freeland,  Lenox  &  Co.  v.  Field's  ex'or,  6 
Call  12,  and  with  the  established  principles 
of  common  law.    Co.  Litt.  260a :  2  Vin. 

178  Abr.  Amendment,  A.  p.  290.    *But  in 
Halley's  adm'r  v.  Baird,  the  fact  that 

the  judgment"  had  been  entered  upon  the 
court  records,  and  signed  by  the  judge,  was 
emphatically  stated,  and  seems  to  have  been 
considered  as  vitally  important.  And  in 
Digges's  ex'or  v.  Dunn's  ex'or,  1  Munf.  56, 
the  entries  at  the  rules  seem  not  only  to  have 
been  regarded  as  amendable,  but  this  court 
considered  the  record  as  if  it  had  actually 
been  amended  as  it  ought  to  have  been. 
The  declaration  in  that  case  was  upon  a 
judgment  at  August  quarterly  term,  but  the 
record  only  shewed  a  judgment  at  the  pre- 
vious July  rules,  whereas  the  office  judgment 
ought  (as  the  law  then  stood)  to  have  been 
entered  as  of  the  last  day  of  the  August 
term.  In  Eubank  v.  Ralls's  ex*or,  this 
whole  matter  was  very  earnestly  considered. 
In  one  of  the  four  cases  between  those  par- 
ties, which  werebefore  the  court  (the  second 
in  the  reporter's  statement)  the  decla- 
ration claimed  the  penalty  of  the  bond, 
without  taking  any  notice  of  an  indorse- 
ment thereon.  The  defendants  did  not  ap- 
pear, and  judgment  by  default  for  want  of 
appearance  was  entered  against  them  by  the 
clerk  in  the  office,  and  confirmed  at  Novem- 
ber term  1819;  which  office  judgment  con- 
firmed, as  entered  at  large,  was  for  the 
penalty  of  the  bond  to  be  discharged  by  the 
payment  of  the  principal  sum  with  interest 
from  the  20th  December  1817,  instead  of  the 
1st  March  1819,  when  the  money  was  due 
according  to  the  condition.  On  this  judg- 
ment there  was  an  execution,  forthcoming 
bond,  execution  thereupon,  and  return  sat- 
isfied; and,  in  August  1826,  seven  years 
after  the  confirmation  of  the  office  judg- 
ment, the  county  court,  upo5  motion,  ordered 
the  record  to  be  amended,  corrected  the 
judgment,  and  quashed  the  executions  and 
forthcoming  bond.  This  judgment  was 
affirmed  by  this  court,  by  the  unanimous 
opinion  of  the  judges  present.  If  that  case 
be  deemed  authority,  it  is  conclusive  of 
the  question  in  this.  Until  assailed  by 
others,  I  shall  follow  it,  as  I  perceive  no 
reason  for  abandoning  the  opinions  which 
I  then  delivered. 

179  *With  respect  to  the  subsequent  pro- 
ceedings in  this  case,  I  am  of  opinion, 

that  upon  the  plaintiffs'  demurrer  to  the 
defendants'  pleas,  the  court  should  have 
gone  back  to  the  declaration,  which  is  sub- 
stantially defective  in  demanding  the  sum 
of  462  dollars  with  interest,  when  the  judg- 
ment which  is  recited  in  it  does  not  carry 
interest:  for  where  the  plaintiff,  in  an  ac- 
tion in  nothing  extrinsic,  but  depending 
upon  a  deed  or  other  instrument,  and  pari 
ratione  upon  a  judgment,  demands  more 
than  by  his  declaration  he  shews  himself 
entitled  to,  the  declaration  is  bad  upon  de- 
murrer. 1  Chitt.  Plead.  295 ;  1  Wms.  Saund. 
285,  n.  6,  7;  5  Bac.  Abr.  350. 

Therefore,  I  am  of  opinion,  that  the  judg- 
ment be  reversed,  the  verdict  and  proceed- 
ings up  to  the  writ  set  aside,  and  a  repleader 
awarded.     For  though  the  declaration  itself 
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is  defective,  yet  it  shews  that  the  plaintiffs 
have  a  demand,  which,  when  properly  as- 
serted, may  entitle  them  to  a  judgment : 
and  when  this  is  the  case,  the  plaintiffs 
ought  not  to  be  wholly  turned  out  of  court. 
2  Salk.  579;  1  Chitt.  Plead.  633,  4. 


Nelson  v.  Fotterall. 

February,  1880.  Richmond. 

Foreign  Bill  of  Exchange— Preseotnent— Acceptance 
Refused— Time  When.  Question  for  Jury.— In  as- 
sumpsit by  indorsee  against  dravrers.  on  a  foreign 
bill  of  exchange  drawn  by  merchants  in  Virginia 
on  a  merchant  of  Liverpool,  it  appears,  that  the 
bill  was  presented  to  drawee  at  Liverpool,  and 
acceptance  refused,  on  27th  March,  and  that  the 
bill  was  pat  into  a  notary's  hands  for  the  pur- 
pose of  protest,  on  the  28th:  HsiiD.  it  was  properly 
left  to  the  jury  to  decide,  upon  the  evidence, 
whether  the  refusal  of  the  drawee  to  accept  was 
within  or  after  business  hours  of  the  27th,  so  that 
the  bill  could  be  put  into  the  notary's  hands  on 
that  day,  or  not  until  the  next  day. 

Same— 5ane— Same— Authority  of  Cleric* -Ousre.— A 

foreign  bill  of  exchange  drawn  on  Liverpool,  is 

presented  to  the  drawee,  and  acceptance  re- 

180  rased ;  and  the  bill  is  proved  to  have  *been 
afterwards  presented  to  a  clerk  at  the  draw- 
ee's counting  house  by  the  notary  in  whose  hands 
it  was  put  for  protest;  and  acceptance  being  by 
him  refused,  the  bill  is  protested  by  the  notary: 
whether  it  Is  necessary  to  prove  that  the  clerk  at 
the  drawee's  counting  house,  was  the  clerk  of  the 
drawee  aathoris&ed  to  accept  or  refuse  acceptance 
of  bills  drawn  on  the  drawee?  It  seems  that  it 
is  not  necessary. 

Same-5ame— By  Cleric  of  Notary— Acceptance  Refused 
—Protest— Regularity  of  Proceeding  —  Usage.  —  It 
seems,  that  a  presentment  of  a  bill  to  the  drawee 
at  Liverpool,  by  a  clerk  of  a  noUry  there,  and 
on  refusal  of  acceptance  to  the  clerk,  a  protest 
made  by  the  notary,  is  regular:  especially,  as  it 
appeared  in  proof,  that  it  is  the  usage  at  Liverpool 
for  notaries  there,  to  present  bills  by  their  clerks, 
and  in  case  of  refusal  to  accept  or  pay  upon  such 
presentation,  for  the  notaries  to  make  protest. 

3ame- Indorsed  In  Virginia-Negotiated  in  New  York- 
Qn«re,  Whether  New  York  or  Virginia  BUI  under 
Statute.— A  foreign  bill  of  exchange  for  sterling 
money,  drawn  by  merchants  of  Petersburg,  Vir- 
ginia, on  a  merchant  at  Liverpool,  and  dated  at 
Petersburg,  expresses  on  its  face  that  it  is  drawn 
for  current  money  there  received,  but  does  not 
express  the  amount  of  current  money  received 
for  it:  the  bill  isifidorsed  by  merchants  of  Peters- 
burg, at  Petersburg:  and  the  bill  is  so  drawn  and 
indorsed,  for  the  accommodation  of  the  drawers, 
with  purpose  to  send  it  to  New  York  to  be  there 
sold,  and  it  is  sent  to  New  York  accordingly,  and 
there  negotiated:  the  bill  is  returned  protested: 
in  assumpsit  by  the  New  York  holder  against  the 
drawers,  quaere,  whether,  upon  the  construction 
of  the  statute  1  Rev.  Code.  ch.  128.  S  1.  4.  this  bill  is 
to  be  regarded  as  a  New  York  bill  of  exchange  or 
a  Virginia  bill?  Two  judges  hold,  that  it  is  a  New 
York  bill,  and  two  that  it  is  a  Virginia  bill:  the 
other  judge  holds,  that  upon  the  pleadings  in  this 
case  it  must  be  regarded  as  a  Virginia  bill,  it  be- 
ing counted  upon  in  the  declaration  as  a  Virginia 
bill,  the  action  foanded  on  the  statute  of  Virginia, 
and  damages  claimed  and  given  by  the  verdict 
according  to  the  statute. 

5ame  —  Protest  —  Proof  —  Effect  as  Evidence  of  Dis- 
-A  protest  of  a  foreign  bill  of  exchange,  in 


«Negotiahle  Notes -Authority  of  aerk  to  Refuse 
Acceptance— Parol  Evidence.— In  Stalnback  v.  Bank 
of  Va..  11  Gratt.  266,  It  is  said:  "The  protest  in  this 
case  is  in  the  same  form  as  that  in  Nelson  v.  Fotterall, 
7  Leigh  179.  In  that  case  the  whole  court  seems  to 
have  thought  that  parol  proof  was  admissible  to 
show  the  clerk's  authority  to  refuse  acceptance." 

Same— Presentment— Time  and  Place  of.— In  Waring 
V.  Betts,  90  Va.  63.  17  S.  E.  Rep.  789.  it  is  said:  "When 
the  note  is  payable  at  a  bank,  it  is  to  be  presented 
during  banking  hours:  and  the  payer  is  allowed 
until  the  expiration  of  banking  hours  for  payment 
But  when  not  to  be  made  at  bank,  but  to  an  individ- 
ual, presentment  may  be  made  at  any  reasonable 
time  during  the  day  during  what  are  termed  busi- 
ness hours,  which,  it  is  held,  range  through  the 
whole  day  to  the  hours  of  rest  in  the  evening. 
Parsons,  447.  citing  Cayuga  County  Bank  v.  Hune. 
2  Hill  635:  yeUon  » .  Fotterall,  7  Leigh  194."  See  mono- 
graphic note  on  "Bills.  Notes  and  Checks"  appended 
to  Archer  v.  Ward,  9  Gratt  622. 


a  foreign  country,  is  proved  by  the  notarial  seal : 
but  the  protest  is  only  prima  facie,  not  conclusive, 
evidence  of  the  dishonour  of  the  bill. 

Assumpsit  on  a  foreign  bill  of  ezchan^^e, 
brought  by  Fotterall  against  Nelson  surviv- 
ing partner  of  Nelson  &  Minge,  the  drawers 
of  the  bill,  in  the  circuit  court  of  Peters- 
burg. There  were  three  counts  in  the  dec- 
laration. 

The  first  alleged,  that  Nelson  A  Minge,  at 
Petersburg,  on  the  13th  February  1827, 

181  drew  a  bill   of  exchange  on  *one  Gor- 
don of  Liverpool,  in  favour  of  Dunlop 

&  Orgain,  for  ;fSOO.  sterling,  at  sixty  days 
after  sight,  for  value  received  (without 
stating  the  amount  in  current  money  given 
for  the  bill),  which  bill  was  indorsed  by 
Dunlop  &  Orgain  to  Clarke  cashier  Ac.  and 
by  Clarke  to  the  plaintiff;  and  then  averred, 

that,  afterwards  on  the day  of , 

diligent  search  and  inquiry  was  made 
for  Gordon  the  drawee,  at  his  counting 
house  and  at  divers  other  places  in  Liver- 
pool, in  order  to  present  the  bill  to  him 
for  acceptance  and  payment,  and  that 
he  could  not  be  found,  and  so  had  never 
accepted  the  bill,  or  paid  the  contents 
thereof  (without  alleging  any  protest  of 
the  bill) ;  of  all  which  Nelson  &.  Minge 
the  drawers  had  notice;  by  reason  whereof, 
and  of  the  statute  in  such  case  made  and 
provided.  Nelson  &.  Minge  became  liable  to 
pay  the  plaintiff  the  said  ;f500.  sterling, 
and  fifteen  per  centum  damages  thereon,  in 
all  £S7S,  sterling,  and  being  so  liable,  in 
consideration  thereof,  assumed  to  pay  the 
same  to  the  plaintiff. 

The  second  count,  after  setting  out  the 
drawing  of  the  bill  by  Nelson  &  Minge,  and 
the  indorsements  thereof  by  Dunlop  A 
Orgain   .and    by   Clarke,    (as   in    tfie    first 

count, )  averred  that  the  bill  was,  on  the 

day  of at  Liverpool,  presented  to  Gor- 
don, and  payment  of  its  contents  demanded 
of  him,  but  he  refused  to  pay  the  same 
(without  alleging  protest) ;  and  further, 
that  at  the  time  the  bill  was  drawn,  and 
thenceforth  until  and  at  the  time  it  was 
presented  to  Gordon,  the  drawers  had  no 
effects  in  the  hands  of  the  drawee,  nor  had 
he  received  any  consideration  from  the 
drawers  for  the  acceptance  or  payment  of 
the  bill,  nor  had  the  drawers  sustained  any 
damage  in  consequence  of  not  receiving- 
notice  of  the  dishonour  of  the  bill ;  of  all 
which  Nelson  A.  Minge  had  notice ;  by  rea- 
son whereof,  and  of  the  statute  in  such 
case  made  and  provided.  Nelson  &.  Minge 
became  liable  to  pay  the  plaintiff  the  con- 
tents of  the  bill,  and  ;^5.  for  damages 
thereon,  in  all  £S7S,  and  being  so  liable* 
assumed  Ac. 

182  *The  third  count  was  like  the   first, 
except    that    this    stated     Nelson    A 

Minge* s  liability  and  assumpsit  for  ;f500. 
sterling  the  contents  of  the  bill  only,  with- 
out claiming  damages,  and  without  found- 
ing the  right  of  action  on  the  statute. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  the  defendant  filed  a  biU  of 
exceptions  to  opinions  of  the  court;  from 
which  it  appeared,  that  the  plaintiff  offered 
in  evidence,  1.  The  bill  of  exchange  in  the 
following  words— ** Petersburg,  February 
13tht  1827.  Sixty  days  after  sight  of  this 
our   first    of   exchange    (second,    third  and 
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fourth  of  the  same  tenor  and  date  not  paid) 
pay  to  Messrs.  Danlop  &  Orgain  or  order  in 
Ivondon  ;fSOO.  sterling,  for  value  in  current 
money  here  received,  and  place  the  same  to 
acount&c.  (signed)  Nelson  A  Minge;"  ad- 
dressed **to  Mr.  Samuel  Gordon,  Liver- 
pool;" indorsed,  "Dunlop  &  Orgain;" 
'' William  Clarke  cashier  of  the  Farmers 
Bank  of  Virginia,  Petersburg."  And  .it 
was  admitted,  that  the  bill  in  question  was 
drawn  by  Nelson  A  Minge  at  Petersburg, 
and  indorsed  there  by  Dunlop  A  Orgain  for 
their  accommodation,  and  that  the  Farmers 
Bank  of  Virginia  at  Petersburg  (of  which 
Clarke  was  the  cashier)  undertook  to  dis- 
pose, and  did  dispose,  of  the  bill  at  New 
York,  for  and  on  account  of  the  drawers, 
who  drew  the  bill  with  intent  to  have  it 
negotiated  in  that  manner.  2.  A  protest  of 
the  bills  for  non-acceptance,  dated  the  28th 
March  1827,  signed  by  W.  S.  Miller,  a  notary 
public  in  Liverpool,  stating  that  he  had  on 
that  day,  at  the  request  of  the  holders,  pre- 
sented the  bill  for  acceptance,  to  a  clerk  in 
the  counting  house  of  Gordon  the  drawee, 
and  received  for  answer,  that  the  bill  would 
not  be  accepted,  he  having  received  no 
orders  to  accept  the  same.  3.  The  deposi- 
tion of  a  notary  public  of  New  York,  prov- 
ing that  the  bill  was  returned  so  protested 
to  New  York,    on    the  7th    May    1827,    and 

that  he  gave  immediate  notice 
183      *thereof  by  letter  addressed  and  sent 

by  mail  to  the  drawers.  4.  The  depo- 
sition of  J.  Jackson  a  clerk  of  W.  A  J. 
Brown  A  Co.  the  holders  at  Liverpool,  prov- 
ing, that  the  bill  was  received  by  them 
tbere,  on  Saturday  the  24th  March  1827,  and 
about  the  middle  of  that  day ;  and  that  in 
the  afternoon  of  that  day,  shortly  after  the 
bill  was  received,  and  again  during  busi- 
ness hours  on  Monday  the  26th  March,  the 
deponent  attended,  with  the  bill,  at  Gordon 
the  drawee's  counting  house  in  Liverpool, 
in  the  whole  six  several  times,  but  on  all 
those  occasions  he  found  Gordon's  counting 
house  closed,  so  that  he  could  not  present 
the  bill,  and  all  he  could  do  was  to  put  a 
note  under  the  door  of  the  counting  house 
addressed  to  Gordon ;  which  he  did,  and  on 
the  evening  of  the  same  Monday,  reported 
the  result  of  his  endeavours  to  present  the 
bill,  to  E.  Frodsham,  one  of  the  partners 
of  W.  A  J.  Brown  A  Co.  the  holders. 
5.  The  deposition  of  E.  Frodsham,  proving, 
that  Jackson,  the  clerk,  having  reported  to 
faim  his  unsuccessful  endeavours  to  present 
the  bill,  he  Frodsham  took  up  the  business 
early  on  Tuesday  morning  the  27th  March ; 
and  learning  that  Gordon,  the  drawee,  had 
very  little  business,  and  that  he  transacted 
what  business  he  had,  on  the  exchange,  or 
In  brokers'  offices,  or  in  the  Union  news- 
room, giving  very  little  and  very  irregular 
attendance  at  his  own  counting  house, 
either  in  person  or  by  any  clerk,  the  depo- 
nent made  diligent  inquiry  for  him  accord- 
ingly, without  being  able  to  find  him ;  but 
that  Gordon  (either  in  consequence  of  the 
deponent's  inquiries,  or,  as  the  deponent  be- 
lieved, of  Jackson's  note  to  him)  came  to 
the  deponent's  house,  and  the  presentation 
of  the  bill  to  him  was  then  effected,  so  as 
to  get  the  same  protested  on  the  Wednesday 
following  (28th  March)  after  his  refusal  to 
accept  the   bill.     And  6.  the   deposition   of 


W.  Holt,  a  clerk  of  Miller  the  notary  public 

of  Liverpool  who  made  the   protest    of    the 

bill,  proving,  that  it  was  the  practice 

184  of    notaries   in    Liverpool  *and   else- 
where in  England,  to  present  bills  of 

exchange  to  the  drawees,  for  the  purpose  of 
protesting  them  for  non-acceptance  or  non- 
payment, by  their  the  notaries'  clerks;  that, 
accordingly,  he  Holt,  clerk  of  the  notary 
Miller,  went,  on  the  28th  March  1827,  to 
Gordon's  counting  house,  with  the  bill  in 
his  hands  to  present,  and  presented  it  to  a 
clerk  whom  he  found  there ;  who  gave  for 
answer,  that  the  bill  would  not  be  accepted, 
he  having  received  no  orders ;  whereupon 
the  bill  was  protested  by  Miller  the  notary. 
And  this  being  all  the  evidence  in  the 
cause,  the  defendant's  counsel  moved  the 
court  to  instruct  the  jury — 

1st,  That  it  was  the  duty  of  the  holders 
of  the  bill  at  Liverpool,  on  Tuesday  the 
27th  March  1827,  when  the  drawee  refused 
acceptance  of  the  same,  to  put  it  in  the 
hands  of  a  notary  public  for  protest,  with- 
out waiting  till  the  next  day ;  unless  pre- 
vented by  inevitable  accident,  which  must 
be  proved  to  the  jury.  2dly,  That  the  pre- 
sentment of  the  bill  by  the  notary  to  a  clerk 
in  the  drawee's  counting  house,  and  the 
clerk's  refusal  to  accept  the  same,  jnras  not 
sufficient  to  authorize  the  notary  to  protest 
the  bill  for  non-acceptance,  unless  it  should 
be  proved,  that  the  clerk  to  whom  the  bill 
was  presented,  was  the  clerk  of  the  drawee, 
and  authorized  either  to  accept  or  to  refuse 
to  accept  the  same,  for  and  on  account  of 
the  drawee.  3dly,  That  the  notarial  pre- 
sentment of  a  foreign  bill  of  exchange  for 
acceptance,  and  the  notarial  demand  of  ac- 
ceptance of  such  a  bill,  must  be  made  by 
the  notary  in  person,  and  that  the  present- 
ment thereof,  or  demand  of  acceptance 
made  by  a  clerk,  is  not  sufficient  to  author- 
ize the  notary  to  protest  the  bill  for  non- 
acceptance,  he  having  personally  neither 
seen  nor  sougl)t  for  the  drawee.  4thly, 
That  if  upon  the  facts  admitted  or  proved 
in  the  cause,  the  plaintiff  was  entitled  to 
recover,  his  recovery  must  be  limited  to  the 
nominal  amount  of  the  bill  in  currency, 
with  damages,  interest,  costs  and  charges, 
and  the  current  premium  on  bills  on 

185  ^England,    and    that    the    ;fSOO.    ex- 
pressed in  such  bill  must  be  held  and 

taken  by  the  jury  as  current  money,  and 
their  verdict  given  accordingly. 

But  the  court  refused  to  give  such  in- 
structions, and  proceeded  to  give  the  fol- 
lowing opinion — 

1st,  That  the  evidence  ought  to  be  sub- 
mitted to  the  jury,  for  them  to  determine, 
whether  the  business  hours  of  the  day,  on 
which  acceptance  of  the  bill  was  refused, 
had  not  then  elapsed,  or  so  nearly  elapsed, 
that  the  bill  could  not  be  put  in  the  hands 
of  Ihe  notary  on  that  day,  within  the  busi- 
ness hours  thereof;  and  if  the  fact  was  so, 
that  the  protest  of  said  bill  on  the  day  fol- 
lowing was  legal  and  regular.  2dly,  That 
if  the  facts  were  as  stated  in  the  deposi- 
tions, it  was  sufficient  under  the  circum- 
stances of  this  case,  for  the  notary  to  make 
application  at  the  counting  house  of  the 
drawee,  and  upon  receiving  the  answer 
which  he  did  from  the  clerk,  to  protest  the 
bill  as  he  did.     3dly,  That  as    to   the  third: 
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proposition  of  the  defendant's  counsel, 
thougfh  the  general  abstract  proposition 
might  be  true,  yet  the  protest  of  a  foreign 
bill  of  exchange,  made  in  a  foreign  country, 
proved  itself;  and  the  protest  now  produced, 
appearing  on  its  face  to  be  in  all  respects 
regular,  parol  evidence  was  not  admissible, 
to  prove  that  the  protest  was  not  made  in 
the  manner  stated  therein ;  but  it  was  com- 
petent for  the  defendant  to  prove,  by  legal 
evidence  of  any  kind,  either  that  the  bill 
was  not  presented  by  the  holders,  that  ac- 
ceptance was  not  to  them  refused,  or  that 
these  things  were  not  done  in  proper  time 
by  them.  And  4thly,  that  a  bill  made  and 
indorsed  in  Virginia  for  the  purpose  of 
being  sold  in  New  York,  and  actually  sold 
there,  was  not  within  the  meaning  of 

186  the    statute  of  Virginia,*  as  *the  de- 
fendant's counsel,  in  their  motion  for 

the  fourth  instruction,  supposed.  And  the 
court  then  added,  that  the  defendant  might 
introduce  any  evidence  to  prove,  that  he 
had  been  injured  by  the  delay  of  which  he 
complained  in  making  the  protest,  or  by 
the  mode  of  doing  it:  but  no  such  evidence 
was  offered.  Whereupon,  the  defendant's 
counsel  excepted  to  the  refusal  of  the  court 
to  give  the  instructions  they  asked,  and  to 
the  opinions  which  the  court  gave. 

There  was  a  verdict  for  the  plaintiff,  for 
27^7  dollars  77  cents,  with  interest  on  2222 
dollars  and  22  cents  part  thereof,  from  the 
13th  November  1827,  till  paid ;  and  the  court 
gave  him  judgment  accordingly.  The  de- 
fendant applied  by  petition  to  this  court, 
for  a  supersedeas  to  the  judgment;  which 
was  allowed. 

The  cause  was  argued  here  by  Johnson 
for  the  plaintiff  in  error,  and  Robertson  for 
the  defendant. 

I.  Johnson  objected,  that  the  declaration 
was  not  merely  defective,  but  upon  the 

187  plaintiff's  own  shewing  *in  it,  he  had 
no   right    to    recover.     The  first   and 

third  counts  did  not  allege  any  presentation 
for  acceptance  or  for  payment,  or  any  pro- 
test for  non-acceptance  or  non-payment; 
the  second  alleged  presentation  for  payment 
and  refusal  of  payment,  but  no  presentation 


♦The  statute  concernlnfir  sterllnsr  debts  and 
forelgrn  bills  of  exchangre,  1  Rev.  CJode,  ch.  126.  p.  485. 
—The  first  section  provides,  "  that  where  any  for- 
eign bill  of  exhansre  Is  or  shall  be  drawn,  for  the 
payment  of  any  sum  of  money.  In  which  the  value 
is  or  shall  be  expressed  to  be  received,  and  such 
billisorshall  be  protested  for  non-acceptance  or 
non-payment,  the  drawer  or  indorser  shall  be  sub- 
ject to  the  payment  of  fifteen  per  centum  damasres 
thereon,  ard  the  bill  shall  carry  an  Interest  of  six 
per  centum  per  annum  from  the  date  of  the  protest, 
until  the  money  therein  drawn  for  shall  be  fully 
satisfied  and  paid."  The  fourth  section  provides, 
that  ■•  In  all  foreign  bills  of  exchanfre.  srlven  for  any 
debt  due  in  current  money  of  this  commonwealth, 
or  for  current  money  advanced  and  paid  for  such 
bills,  the  sum  in  current  money  that  was  paid,  or 
allowed  for  the  same,  shall  be  mentioned  and  ex- 
pressed in  such  bill;  and  in  default  thereof,  in  case 
such  bill  shall  be  protested,  and  a  suit  brougrht  for 
the  recovery  of  the  money  due  thereby,  the  sum  of 
money  expressed  In  such  bill  shall  be  held  and 
taken  as  current  money,  and  judsrment  shall  be  en- 
tered accordlnirly :  and,  if  any  person,  so  receivinir 
or  purchaslngr  a  bill  of  exchangre,  shall  express,  or 
cause  to  be  expressed  therein,  any  other  than 
the  true  sum  in  current  money  allowed  for  the 
same,  every  such  person  so  offending  shall  forfeit 
and  pay  to  the  person  drawlnir  such  bill,  the  whole 
sum  of  money  for  which  such  bill  shall  be  drawn, 
to  be  recovered,  with  costs,  by  action  of  debt  in  any 
court  of  record  within  this  commonwealth,  wherein 
the  same  shall  be  recogrnizable."— Note  in  Original 
Edition. 


for  acceptance  of  this  bill  at  sixty  days 
sight,  and  no  protest  whatever.  Now,  he 
said,  by  the  law  merchant,  whenever  notice 
of  non-acceptance  or  of  non-payment  of  a 
foreign  bill  was  necessary,  a  protest  was 
indispensably  necessary;  Chitt.  on  Bills, 
278.  *And,  most  certainly,  a  protest  was 
necessary  to  entitle  the  party  to  fifteen  per 
cent,  damages  under  the  statute  of  Virginia, 
claimed  in  the  two  first  counts;  upon  which, 
manifestly,  the  verdict  was  found. 

Robertson  answered,  that  though  the  pro- 
test was  said  to  be  indispensable,  yet  it  was 
admitted  to  be  a  mere  matter  of  form.  But, 
admitting  this  was  a  defect  in  the  declara- 
tion, either  of  form  or  of  substance,  it 
'^ might  have  been  taken  advantage  of  by 
demurrer,"  but  was  ''not  so  taken  ad- 
vantage of;"  so  that  the  verdict  cured  the 
defect,  by  the  statute  of  jeofails,  1  Rev. 
Code,  ch.  128,  i  103,  pp.  511,  512;  Pasteup 
V.  Parker,  3  Rand.  458;  Bailey  v.  Clay,  4 
Rand.  346;  Thompson  v.  Cumming,  2  Leig-h 
321 ;  Jackson's  adm'x  v.  Henderson,  3  Lfeig^h 
196,  206.  7.  It  was  impossible  to  say,  on 
which  count  of  the  declaration  the  verdict 
was  found ;  but,  by  our  law  and  practice,  if 
any  count  was  good,  that  was  enough.  The 
first  and  third  counts  shewed  a  case,  in 
which  the  drawee  could  not  be  found,  so 
that  the  bill  could  be  presented  to  him,  and 
acceptance  demanded ;  of  which  notice  was 
given  to  the  drawers ;  and,  in  such  case,  be 
insisted,  a  protest  was  not  necessary.  The 
second  count  shewed  a  case  of  a  bill  drawn 
upon  a  person  who  had  no  effects  of  the 
drawers  in  his  hands ;  which  dispensed  with 
notice  of  non-acceptance  or  non-payment, 
Chitt.  on  Bills,  258,  260,  and,  by  conse- 
quence,   rendered   the  protest  unnecessary. 

Id.  278. 
188  *II.  Johnson  objected  to    the   opin- 

ions of  the  court  stated  in  the  bill  of 
exceptions. 

1st,  He  said,  that  by  the  law  merchant, 
the  protest  for  non-acceptance,  or  for  non- 
payment must  be  made,  or  at  least  must  be 
noted,  within  the  usual  business  hours,  on 
the  day  of  acceptance  or  payment  refused, 
unless  excused  by  inevitable  accident ;  Chitt. 
on  Bills,  288.  Here,  according  to  this  rule, 
the  bill  ought  to  have  been  put  into  the 
notary's  hands  at  least  as  early  as  the  27th 
March,  but  it  was  not  put  into  his  hands 
till  the  28th.  The  circuit  court  admitted  the 
general  rule ;  but,  though  there  was  no  proof 
what  were  the  business  hours  or  that  there 
were  any  business  hours,  no  proof  of  the 
time  of  day  on  the  27th,  at  which  the 
drawee  refused  acceptance,  and  no  proof  of 
any  accident  whatever  to  prevent  the  holders 
from  taking  the  regular  course  on  the  bill, 
the  judge  told  the  jury,  that  they  were  to 
determine  upon  the  evidence,  whether  the 
business  hours  of  the  day  when  acceptance 
was  refused,  had  elapsed,  or  so  nearly 
elapsed,  that  the  bill  could  not  be  put  into 
the  notary's  hands  on  that  day,  and  if  so  the 
protest  on  the  following  day  was  regular. 

Robertson  said,  this  was  not  a  special 
verdict  or  demurrer  to  evidence,  but  an  ex- 
ception to  an  opinion  of  the  court.  The 
distinction  was  well  settled,  Newsum  v. 
New  sum,    1    Leigh    80.     A   special    verdict 
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or  demurrer  to  evidence  must  exhibit  the 
whole  case,  and  that  a  complete  one:  a  bill 
of  exceptions  generally  stated  only  so  much 
of  the  evidence  as  sufficed  to  shew  the 
relevancy  of  the  point  of  law,  and,  some- 
times, all  the  evidence  adduced  before  the 
point  was  raised ;  but,  in  no  case,  could  it 
be  regarded  as  stating  all  the  evidence  in 
the  cause,  since  after  the  point  moved  and 
decided,  other  evidence  might  be  adduced. 
Here,  for  aught  that  appeared,  there  might 
have  been  evidence  afterwards  adduced,  to 
8hew  what  were  the  business  hours  at  Liver- 
pool, and  that  it  was  after   the  busi- 

189  ness  hours  of  the  *27th  March  when 
Gordon,  the  drawee,   called  on   Frod- 

sham,  the  holder.  He  added,  that  this  was 
a  question  of  due  diligence,  mixed  of  law 
and  fact,  and  was  properly  left  to  the  jury; 
Chitt.  on  Bills,  213,  214,  333,  and  the  notes 
there.     Bateman  v.  Joseph,  12  East  433. 

2ndly,  Johnson  said,  the  case  shewn  in 
evidence  was,  that  the  bill  was  presented  on 
the  28th  March  by  the  notary's  clerk  to  a 
clerk  whom  he  found  in  the  drawee's  count- 
ing house,  not  only  without  evidence  that 
this  clerk  was  authorized  to  accept  or  refuse 
acceptance  of  bills  for  the  drawee,  but  that 
he  was  the  clerk  of  the  drawee  for  any  pur- 
pose. The  circuit  court  told  the  jury,  that 
if  the  facts  were  as  stated  in  the  deposi- 
tions, it  was  sufficient  for  the  notary  to 
make  application  at  the  drawee's  counting 
house,  and  upon  receiving  the  answer  he 
did  from  the  clerk,  to  protest  the  bill. 

Robertson  remarked  again,  that  this  point 
did  not  come  before  the  court  on  a  special 
verdict  or  demurrer  to  evidence;  and  for 
aught  that  appeared,  direct  proof  might 
have  been  adducd  to  the  jury,  after  the 
opinion  was  given  by  the  court,  that  the 
clerk  found  in  Gordon's  counting  house  was 
his  duly  authorized  clerk.  But  when  it  was 
considered,  that  Gordon  the  drawee  himself 
had  already  refused  to  accept  the  bill,  in 
consequence  of  which  it  was  put  into  the 
notary's  hands,  and  that  after  this,  the 
notary  presented  the  bill  to  the  clerk  whom 
he  found  at  the  drawee's  counting  house, 
and  he  also  refused  acceptance,  there  could 
t>e  no  pretence  that  this  clerk  was  not  au- 
thorized to  do  what  his  principal  had  done 
before.  In  truth,  after  acceptance  had  been 
refused  to  the  holder  by  the  drawee,  the 
presentations  of  the  bill  by  the  notary  at 
his  counting  house,  was  mere  matter  of 
form. 

3rdly,  Johnson  insisted,  that  the  bill  ought 
to  have  been  presented  by  the  notary  him- 
self, and  not  by  his  clerk,  in  order  to  jus- 
tify the  notary  in  making  the  protest. 
Chitt.  on  Bills,  280.     The  circuit  court 

190  did  not  i^deny    this   principle;  but    it 
told  the  jury,    that    the   protest  of   a 

foreign  bill,  made  in  a  foreign  country, 
prov^  itself,  and  that  this  protest  appear- 
ing regular  on  its  face,  parol  evidence  was 
not  admissible  to  prove  that  it  was  not 
made  in  the  manner  therein  stated ;  that  is, 
that  the  evidence  of  the  notary's  clerk  was 
not  admissible  to  prove  that  he  presented 
the  bill,  against  the  protest  which  stated 
that  the  notary  himself  presented  it.  But 
though  the  protest  under  the  notarial  seal 
was  proof  that  the  protest  was  made,  with- 
out proof  of  the  notary's  signature  or  of  his 


seil,  Chitt.  on  Bills,  279,  yet  the  protest 
furnished  no  conclusive  evidence  of  the 
facts  stated  in  it,  so  that  they  could  not  be 
contradicted  by  other  evidence.  Bayley  on 
Bills,  332,  n.  44;  Browne  v.  Philadelphia 
Bank,  6  Serg.  &  Kaw.  484;  4  Gwyl.  Bac. 
Abr.  725. 

Robertson  answered,  that  Mr.  Chitty  him- 
self doubted  the  proposition,  that  the  notary 
must  act  in  person  in  such  cases,  and  could 
not  act  by  a  clerk :  he  cited  for  it  a  dictum 
(*or  it  was  only  a  dictum)  of  Buller,  J.,  in 
Leftley  v.  Mills,  4  T.  R.  175,  and  added  a 
quere.*  There  was  no  good  authority  for 
such  a  rule;  and  in  large  commercial  cities, 
like  Liverpool,  it  would  be  most  incon- 
venient in  practice,  if  not  impracticable. 
Besides,  it  was  proved,  that  by  the  usage  at 
Liverpool,  notaries  acted  by  their  clerks  in 
all  such  cases;  and  there  was  no  reason 
why  this  particular  usage  of  the  place 
191  should  *not  be  respected,  as  well  as 
other  commercial  usages.  If  the 
notary  might  regularly  act  by  his  clerk,  it 
was  wholly  unimportant  whether  the  circuit 
court  had  given  a  good  reason  for  holding 
that  the  proceeding  in  this  particular  case 
was  to  be  regarded  as  regular.  But  the  rea- 
son which  the  court  gave,  was  a  good  one. 
The  proposition  was  true,  that  the  protest  at 
Liverpool,  under  the  notarial  seal,  proved 
itself,  and  was  evidence  of  the  dishonour 
of  the  bill,  to  which  our  courts  must  give 
credit ;  Chitt.  on  Bills,  280.  But  the  pro- 
test would  be  wholly  nugatory,  it  would 
not  be  evidence  of  dishonour,  or  of  any 
thing  in  the  least  degree  material,  if  it  was 
not  evidence  of  the  presentation  of  the  bill 
for  acceptance,  and  of  acceptance  being  re- 
fused, in  which  alone  the  dishonour  of  the 
bill  consisted. 

4thly,  Johnson  maintained,  that  this  was  a 
foreign  bill  of  exchange  drawn  in  Virginia, 
and  must  be  regarded  as  a  Virginia  bill,  to 
be  governed  by  the  law  of  Virginia,  where- 
ever  it  was  negotiated,  or  intended  to  be 
negotiated ;  and  by  the  law  of  Virginia,  as 
the  bill  did  not  express  the  current  money 
given  for  it  here,  the  money  for  which  it 
was  drawn  must  be  taken  to  be  /500.  of  our 
own  currency,  not  sterling.  The  circuit 
court  erred  in  holding  this  a  New  York  bill. 
The  bill  was  drawn  at  Petersburg,  and  ex- 
pressed on  its  face  that  it  was  **for  current 
money  there  received.?'  The  contract  of 
the  drawers,  too,  was  a  contract  to  be  per- 
formed by  them  in  Virginia.  The  lex  loci 
contractus,  then,  was  the  law  of  Virginia, 
not  of  New  York.  But  the  pleadings  were 
decisive  of  the  point:  the  first  two  counts 
of  the  declaration  counted  upon  it  as  a  Vir- 
ginia bill,  founded  the  action  on  our  statute, 
and  accordingly  claimed  fifteen  per  cent, 
damages;  and    that   the  verdict  was  found. 


♦It  will  be  observed,  that  the  edition  of  Mr.  Chltty's 
treatise  referred  to  In  the  armament,  was  the  Phila- 
delphia edition  of  1820.  Bat  In  the  8th  London  edi- 
tion and  the  8th  amerlcan  edition  (Sprlnsrfield  1886) 
Mr.  Chitty  in  the  text,  repeats  this  proposition,  that 
the  notary  mnst.  In  such  cases,  act  In  a  person, 
not  by  a  clerk,  but  still  with  a  quere:  p.  868.  And 
recurring:  to  the  subject  afraln  pp.  493H5,  he  says. 
It  was  a  mere  dictum  of  Buller,  J.,  and  that  the 
practice  of  the  notaries  of  Liverpool  and  London 
Is  In  direct  opposition  to  the  supposed  necessity  for 
the  notary  public  himself  demandlnsr  payment. 
And  he  irlves.  In  a  note,  a  correspondence  between 
the  notaries  and  him.  on  the  subject— Note  in 
Orl^nal  Edition. 
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not  on  the  last  count,   but  on  the  first  two, 
was  apparent  from  the  verdict  itself,  for  it 
gave  the  damages,  which  were  only  claimed 
in  the  first  two  counts. 

192  ^Robertson  answered,    that   though 
this  bill  was  drawn  and   indorsed    by 

all  the  indorsers  at  Petersburg,  it  was  ad- 
mitted, that  it  was  a  mere  accommodation 
bill,  as  between  all  the  parties,  drawer  and 
indorsers,  and  was  made  and  indorsed  with 
intent  to  be  negotiated  in  New  York;  and 
it  was  in  fact  negotiated  there.  Now,  an 
accommodation  bill  could  never  be  effectual 
to  any  purpose,  till  negotiated  for  value; 
the  contract  was  only  perfected  by  the  ne- 
gotiation of  it.  Therefore,  the  contract 
between  the  drawer  and  his  accommodation 
indorsers  on  the  one  hand,  and  the  purchaser 
of  the  bill  at  New  York  on  the  other,  was 
made,  as  it  was  intended  to  be  made,  at 
New  York.  It  was,  then,  a  New  York  not  a 
Virginia,  bill  of  exchange.  The  place 
where  the  bill  was  dated,  was  wholly  im- 
material ;  the  question  was,  where  the  con- 
tract upon  it  was  in  fact  made ;  and  the  lex 
loci  of  the  actual  contract  made  must  gov- 
ern ;  not  the  lex  loci  of  the  mere  drawing 
and  indorsing  of  the  bill,  which  alone  gave 
it  no  efBcacy.  A  note  made  and  indorsed 
at  Clarksburg  in  Virginia,  to  be  negotiated 
at  a  bank  in  Ohio,  was  held  to  be  an  Ohio 
contract;  Bank  of  Marietta  v.  Pindall,  2 
Rand.  467.  It  was  impossible  to  express  on 
the  face  of  the  bill,  the  current  money  re- 
ceived for  it ;  since  that  could  only  be  as- 
certained by  the  sale  of  it  in  New  York. 
And  when  the  bill  expressed,  that  it  was 
drawn  **for  current  money  here  received," 
that  must  be  understood  (having  due  regard 
to  the  facts  of  the  transaction )  to  mean  cur- 
rent money  received  at  New  York,  where  it 
was  intended  to  be  negotiated,  where  money 
was  expected  to  be  obtained  for  it,  where 
money  was  for  the  first  time  given  for  it ; 
not  current  money  •  received  at  Petersburg, 
where  no  money  was  in  fact  paid,  and  none 
asked  or  expected.  No  current  money  of 
Virginia  was  given  for  the  bill,  but  only 
current  money  of  New  York :  the  bill  could 
not  be  bettered,  by  expressing  on  its  face 
what  was  false.  It  would  be  a  fraud  upon 
the     purchaser     at     New     York,    if 

193  *  Virginia  merchants  were   allowed  to 
draw  a  foreign  sterling   bill  at  home, 

for  their  own  accommodation,  with  a  view 
to  sell  it  at  New  York,  make  it  imperfect  as 
a  sterling  bill  by  the  law  of  Virginia,  send 
it  to  New  York  for  negotiation,  and  sell  it 
there ;  and  then  rely  upon  its  imperfection 
according  to  our  laws,  for  the  purpose  of 
avoiding  the  obligation  of  paying  its  con- 
tents in  sterling  money. 

As  to  the  argument  drawn  from  the  two 
first  counts  in  the  declaration  counting  on 
the  bill  as  a  Virginia  contract,  and  claim- 
ing the  fifteen  per  cent,  damages  given  by 
our  statute;  he  said,  that  admitting  the 
verdict  to  have  been  found  on  those  two 
counts,  yet  it  did  not  appear,  but  that  the 
same  damages  were  given  on  protested 
bills  by  the  law  of  New  York  as  by  the  law 
of  Virginia ;  and  then  the  whole  objection 
came  only  to  this,  that  the  lex  loci  con- 
tractus, the  law  of  New  York,  was  not  ex- 
pressly counted  on  to  support  the  claim  for 
damages.     But,    surely,    by    the   statute  of 


jeofails,  such  a  defect  in  the  declaration 
as  that,  was  cured  by  the  verdict.  To 
make  the  application  of  the  statute  of  jeo- 
fails perfectly  plain,  he  said,  that  if  the 
court  should  hold,  that  this  was  in  reality  a 
New  York  bill,  but  that,  upon  the  strength 
of  the  plaintiff's  declaration,  it  must  be 
taken  as  a  Virginia  bill,  and  should  reverse 
the  judgment  for  that  reason,  the  plaintiff, 
when  the  cause  got  back  to  the  circuit 
court,  might  amend  his  declaration,  by  add- 
ing a  new  count  upon  the  bill  as  a  New 
York  bill,  and  then  he  would  be  entitled 
to  recover  the  sterling  money  in  currency 
with  New  York  damages. 

Neither  did  this  bill  appear  on  its  face, 
to  be  a  Virginia  bill  of  exchange,  drawn 
with  reference  to  the  law  of  Virginia ;  and 
that,  precisely  because  it  did  not  express 
on  its  face  the  sum  in  current  money  re- 
ceived for  it,  which  was  a  well  known  and 
peculiar  characteristic  of  Virginia  bills. 
That  the  bill  being  dated  at  Petersburg, 
the   place  of  residence  of  the  drawers 

194  and  indorsers,  *did  not  constitute  it  a 
Virginia  bill,  was  decided  in  the  case 

of  The  Bank  of  Marietta  v.  Pindall ;  and 
that  case  determined  further,  that  the  place 
of  residence  of  the  drawers  and  indorsers, 
did  constitute  it  a  Virginia  bill ;  that  the 
contract  was  transitory,  and  followed  the 
parties  wherever  they  might  be  or  might  go. 
This  consideration,  too,  refuted  the  argu- 
ment, that  the  liabilities  of  the  drawers  are 
to  be  determined  by  the  law  of  Virginia, 
because  their  contract  was  to  be  performed 
here.  They  were  bound  to  perform  it  in 
any  part  of  the  civilized  world  where  they 
should  be  found. 

BROCKENBROUGH,  J.  The  questions, 
to  be  decided,  are,  whether  the  court  erred 
in  refusing  to  give  the  instructions  which 
were  asked  for,  or  in  those  which  it  did 
give? 

As  to  the  first.  The  presentment  of  a  bill 
of  exchange  f^r  acceptance,  should  in  all 
cases  be  made  during  the  usual  hours  of 
business.  It  appears,  in  this  case,  that 
fruitless  attempts  were  made  by  the  clerk 
of  the  holder  to  find  the  drawee  at  his 
counting  room,  on  Saturday  the  24th  March 
(the  very  day  when  the  bill  arrived  in 
Liverpool)  and  on  Monday  the  26th;  that, 
on  the  27th,  diligent  search  was  made'  by 
the  holder  himself  at  the  exchange,  the 
brokers'  offices,  and  the  news  room,  at 
which  places  the  drawee  did  most  of  the 
little  business  which  he  transacted;  and 
that,  in  consequence  of  these  searches  and 
inquiries,  the  drawee  at  length  made  his 
appearance  at  the  house  of  the  holder,  the 
bill  was  presented  to  him,  and  he  refused 
to  accept.  It  does  not  certainly  appear,  that 
it  was  on  the  27th  that  the  drawee  went 
there :  it  may  have  been  on  the  28th,  and  it 
is  only  by  inference  that  the  time  can  be 
ascertained.  But  admit  that  it  was  on  the 
27th,  yet,  surely,  if  it  was  too  late  on  that 
day  for  the  holder  to  find  the  notary,  and 
put  the  bill  into  his  hands  to  enable  him 
to    make  the  presentment  during  the 

195  usual    hours    of    *bU8iness     on    that 
day,  it  was  useless  then  to  put  it  into 

the  hands  of  the  notary,  since  it  could  not 
be  presented  till  the  next  day.  Here  was  a 
case  in  which  something   less   than  an  in- 
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evitable  accident  would  excuse  the  holder 
from  putting*  the  bill  into  the  notary's 
hands  on  that  day.  The  court,  therefore, 
did  right  in  refusing  to  give  the  instruction 
asked  for,  and  in  modifying  it  in  the  man- 
ner it  did. 

As  to  the  second  instruction.  It  is  true, 
that  the  presentment  of  a  bill  should  be 
made  to  the  drawee  himself,  or  his  author- 
ized agent.  But  I  cannot  perceive  any  good 
reason  why  this  instruction  should  have 
been  given.  The  evidence  shews,  that  the 
drawee  was  hard  to  be  found,  that  after 
being  found  he  promptly  refused  acceptance 
to  the  holder,  and  that  afterwards  when 
the  notary  went  to  the  counting  house  of 
the  drawee,  he  presented  the  bill  to  the 
clerk  there  found,  and  demanded  acceptance 
thereof,  and  received  for  answer  that  the 
bill  would  not  be  accepted,  he  having  re- 
ceived no  orders  to  accept  the  same.  Under 
the  circumstances,  the  notary  had  a  right 
to  presume,  that  the  clerk  was  authorized 
by  his  principal  to  refuse  the  acceptance, 
and  the  court  was  right  in  drawing  the 
same  conclusion. 

The  third  instruction  that  was  asked  for, 
was,  that  the  notarial  presentment  could 
not  regularly  be  made  by  the  notary's 
clerk,  but  must  be  made  by  the  notary  him- 
self, in  order  to  warrant  the  notary  in  mak- 
ing the  protest.  This  general  proposition 
was  probably  founded  on  a  remark  of  Mr. 
Chitty,  who  says,  *Hhe  demand  is  the  ma- 
terial thing,  and  must,  it  is  said,  in  the 
case  of  a  foreign  bill,  be  made  by  a  notary 
public  himself,  to  whom  credit  is  given 
because  he  is  a  public  ofificer,  and  it  cannot 
be  made  by  his  clerk.*'  A  similar  remark 
had  been  made  by  Gwyllim  in  his  edition 
of  Bacon's  Abridgment,  vol.  4,  p.  725,  but 
in  rather  more  positive  terms:  *'The  de- 
mand of  payment  of  a  foreign  bill, 
1%  must  be  made  by  *the  notary  public 
himself,  and  not  by  his  clerk."  But 
both  of  these  writers  refer  for  the  proposi- 
tion, to  a  dictum  of  Buller,  J.,  in  L/eftley  v. 
Mills,  4  T.  R.  175.  Chitty  had  certainly 
some  doubts  of  its  soundness,  for  he  intro- 
duced it  with  an  it  is  said;  and  in  the  note, 
he  adds  sed  quere.  When  we  look  at  the 
case  referred  to,  we  find  it  as  follows.  It 
was  an  action  by  an  indorsee  of  an  inland 
bill  of  exchange,  against  the  acceptor. 
The  bill  was  dated  4th  April  1790,  payable 
fourteen  days  after  sight,  and  being  ac- 
cepted on  the  7th,  consequently  became 
due,  allowing  the  three  days  of  grace,  on 
the  24th,  which  fell  on  a  Saturday.  There 
was  a  plea  of  non  assumpsit  as  to  the  whole 
except  as  to  /20.  7.  6.  and  as  to  that  a 
plea  of  tender.  On  the  24th,  the  plaintiff 
having  left  the  bill  at  Lockhart's  (his 
banker)  at  Pall  Mall,  one  of  Lockhart's 
clerks  called  at  the  defendant's  house  with 
the  bill,  but  the  defendant  not  being  at 
home,  the  clerk  left  word  where  the  bill  lay, 
that  the  defendant  might  send  and  take  it 
up ;  which  not  being  done  before  six  o'clock, 
it  was  noted  by  another  clerk  of  Lockhart, 
who  was  a  notary.  Between  seven  and 
eight  o'clock  in  the  evening,  the  same  per- 
son who  first  went  to  the  defendant's  called 
on  him  again  with  the  bill,  in  the  character 
of  a  notary's  clerk,  when  the  defendant 
offered  to  pay  the   bill,   but  refused  to  pay 


half  a  crown  more  which  was  demanded  for 
the  notary.  Several  questions  arose  in  the 
case ;  but  the  only  one  decided  by  a  major- 
ity of  the  court,  was,  that  the  statute  of 
Will.  3,  respecting  protests  of  inland  bills, 
did  not  apply  to  such  bills  as  were  made 
payable  after  sight,  and  applied  only  to 
such  as  were  payable  after  date.  A  differ- 
ence of  opinion  existed  between  lord  Ken* 
yon  and  Buller,  J.,  as  to  the  question, 
whether  the  acceptor  of  an  inland  bill  is 
bound  to  pay  it  on  demand  at  any  reasona- 
ble time  of  the  third  day  of  grace,  or 
whether  he  is  allowed  the  whole  of  that 
day    to  pay    it   in.     These  two  ques- 

197  tions  have  nothing  to  do  with  the  *one 
now  under  consideration.     ButBuller, 

J.,  alone  gives  his  view  of  what  is  neces^ 
sary  to  be  done  in  making  a  protest :  after 
stating,  that  three  things  are  necessary, 
the  noting,  demanding  and  drawing  up  the 
protest,  he  said — **The  next  and  material 
part  is  the  making  of  the  demand"— *4t 
is  material  too,  to  consider  by  whom  the 
demand  was  made  in  this  case.  I  am  not 
satisfied  that  it  was  a  proper  demand,  for 
it  was  only  made  by  a  banker's  clerk.  The 
demand  of  a  foreign  bill  must  be  made  by 
a  notary  public,  to  whom  credit  is  given 
because  he  is  a  public  ofBcer."  This  opin- 
ion is  clearly  an  obiter  opinion ;  for  the 
judge  imm^iately  after  says  that  there 
could  not  be  any  protest  at  all  in  the  case, 
as  none  was  required  at  common  law  on  in- 
land bills,  and  the  statute  of  William  does 
not  apply  to  it.  Admit,  however,  that  it 
has  great  force,  on  account  of  the  eminent 
source  from  which  it  springs,  yet  what 
does  it  prove?  The  notary  charged  thfe  ac- 
ceptor with  half  a  crown,  the  fee  for  noting 
the  bill.  If  the  demand  of  payment  was 
made  by  a  person  properly  authorized,  and 
the  acceptor  refused  payment  to  him,  and 
the  notary  then  noted  the  bill  for  protest, 
he  was  entitled  to  his  fee:  but  if  the  de- 
mand was  not  made  by  a  proper  person, 
the  note  for  protest  was  not  properly  made, 
and  the  notary  had  no  right  of  his  fee. 
But  the  judge  was  not  satisfied  that  it  was 
a  proper  demand,  for  it  was  only  made  by 
the  banker's  clerk.  He  does  not  say  it  was 
made  by  the  notary's  clerk,  and  therefore 
he  does  not  say,  that  if  it  had  been  made 
by  such  an  one,  the  demand  would  have 
been  an  improper  one.  The  noting,  accord- 
ing to  the  statement,  was  founded  on  the 
previous  demand  by  the  banker's  clerk, 
which  was  not  satisfactory  to  the  judge. 
At  the  time  he  made  the  demand,  he  was 
not  the  clerk  of  the  notary.  It  is  true,  that 
an  hour  or  two  after  the  noting  was  made, 
the  same  clerk  called  again  with  the  bill  in 
the  character  of  notary's  clerk,  but  this 
new  character  did  not  validate  the  de- 

198  mand  *which  he  had  previously  made 
in  a  different  character.     The   judge 

goes  on  to  say,  that  the  demand  of  a  for- 
eign bill  must  be  made  by  a  notary  public, 
to  whom  credit  is  given,  because  he  is  a 
public  officer.  This  general  observation 
must  be  taken  with  reference  to  the  case  be- 
fore him,  and  clearly  discountenances  the 
demand  made  by  a  clerk  who  was  not  in 
the  employment  of  the  notary  nor  in  any 
manner  under  his  control :  but  it  ought  not 
I  think    to    be    extended  further.     And    it 
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seems  to  me,  that  much  inconvenience 
would  result,  in  commercial  proceedings, 
from  establishing  the  principle,  that  a  pre- 
sentment and  demand  made  by  a  notary's 
clerk,  is  not  a  sufficient  foundation  for  a 
protest;  and,  on  the  other  hand,  that  no  in- 
jury can  proceed  from  allowing  it.  In  such 
a  commercial  emporium  as  Liverpool,  a 
notary  public  of  reputation  must  be  fre- 
quently crowded  with  business:  without 
the  aid  of  his  clerks,  he  must  neglect  much 
of  it.  It  may  be  necessary  to  make  de- 
mands in  different  parts  of  the  city,  at  the 
same  moment,  whilst  his  own  presence  in 
his  office  is  indispensable ;  and  most  of  this 
business  must  be  done  within  certain 
hours  of  the  day.  If  the  simple  business 
of  making  demands  on  bills,  or  even  of  re- 
ceiving the  money  due  on  them,  cannot  be 
done  by  his  clerks,  it  must  frequently  go 
undone,  or  the  holders  must  resort  to  other 
notaries  of  inferiour  reputation,  or  those 
less  approved  of.  Then,  I  ask,  where  is 
the  danger  of  confiding  this  business  to  his 
clerk?  He  is  under  the  control  and  direc- 
tion of  the  notary,  who  is  responsible  for 
his  acts,  and  his  omissions  of  duty.  The 
protest  is  to  be  drawn  up  by  the  notary 
himself,  and  the  law  may  well  confide  in 
his  discretion  that  he  will  not  solemnly 
protest,  unless  he  is  entirely  satisfied  that 
the  demand  has  been  made  as  it  ought  to  be 
made.  The  necessity  of  employing  clerks 
of  the  notaries  in  this  matter  justifies  the 
practice;  and,  accordingly,  it  is  proved 
in  this    cause,    that    it    is    the    usage    in 

Liverpool  for  notaries  to  do  this 
199      *kind  of  business   by  their  clerks.     I 

think,  then,  that  the  obiter  dictum  of 
judge  Buller  should  not  be  allowed  to  make 
the  law,  particularly  as  he  had  not  before 
him  the  very  case  of  a  demand  by  a  no- 
tary's clerk,  as  the  foundation  of  a  protest 
by  the  notary.  I  cannot  rely,  as  authority, 
on  the  mere  adoption  of  this  principle  by 
Gwyllim,  nor  on  the  hesitancy  of  Chitty  in 
adopting  it,  particularly  as  judge  Bayley 
in  his  treaties  on  bills  has  not  adopted  it. 
In  the  fourth  edition  of  that  work  revised 
by  himself,  that  principle  is  no  where  laid 
down ;  and  although  in  the  notes  he  has 
twice  referred  to  the  case  of  Leftley  v. 
Mills,  he  has  omitted  the  above  mentioned 
dictum  of  judge  Buller.  Chitty,  in  a  sub- 
sequent edition  (Philadelphia  edition  of 
1826,  p.  417),  further  remarks,  that  the  doc- 
trine which  he  had  laid  down  so  hesitat- 
ingly, was  sanctioned  in  a  late  case,  and 
he  refers  to  the  case  of  ex  parte  Wasley,  2 
H.  Blacks.  275.  In  this,  I  think,  he  is  mis- 
taken. The  decision  there,  was  merely 
that  where  the  rule  of  court  required  that 
the  affidavit  of  the  acknowledgment  of  a 
warrant  of  attorney  to  sufifer  a  recovery, 
shall  be  attested  by  a  notary  public,  that 
rule  should  be  strictly  observed,  and  that 
the  taking  of  the  affidavit  before  an  ordi- 
nary magistrate  of  Gibraltar,  did  not  come 
within  the  rule,  unless  it  was  attested  by  a 
notary  public. 

I  am  of  opinion,  that  the  third  instruc- 
tion was  properly  refused  by  the  circuit 
court.  The  judge  seemed  to  admit  the  prop- 
osition to  be  true,  but  refused  it,  because 
the  protest  of  a  foreign  bill  of  exchange, 
made    in  a  foreign   country,    proves  itself. 


This  position  is  correct.  12  Mod.  345; 
Bayley  332,  n.  44.  But  the  judge  went  far- 
ther and  said,  that  the  t'fotest  now  pro- 
duced appearing  on  its  face  to  be  in  all 
respects  regular,  parol  evidence  was  not 
admissible  to  prove  that  the  protest  was  not 
made  in  the  manner  stated  therein.  This 
is  laid  down  too  broadly,  for  it  seems  suffi- 
ciently clear  that  the  notarial  protest  i/ 
only  prima   facie  not   conclusive  evi- 

200  dence,  *that    the    bill    was    not    ac- 
cepted, or    not    paid,    and   therefore 

may  be  contradicted  by  other  evidence. 
4  Gwyl.  Bac.  Abr.  725.  But  I  do  not  think, 
that  this  erroneous  reason  given  by  the 
judge,  is  a  sufficient  ground  for  reversing^ 
the  judgment.  He  did  not  mean  to  say, 
that  evidence  might  not  be  admitted  to 
prove  that  the  presentment  and  demand 
were  not  made  at  all ;  if  he  had  intended  to 
say  so,  he  would  have  given  an  opinion  on 
a  mere  abstract  proposition,  for  no  such 
case  was  made  by  the  evidence  before  him : 
he  merely  meant  to  say,  that  as  the  protest 
stated  that  the  notary  himself  had  made 
the  demand,  evidence  was  not  admissible 
to  prove  that  the  clerk  of  the  notary  had 
made  it.  Taking  it  in  this  restricted  sense, 
the  opinion  is  not  so  objectionable  as  has 
been  supposed :  for  on  the  concession  that 
the  demand  may  be  made  by  the  notary's 
clerk,  as  the  foundation  for  the  notary's 
protest,  it  is  useless  to  introduce  evidence 
to  contradict  the  protest  in  this  respect ; 
because,  quacunque  via  data,  the  protest  is 
unexceptionable.  I  therefore  repeat,  that 
this  reason  given  by  the  court  is  no  ground 
for  setting  aside  the  judgment. 

The  fourth  instruction  asked  for  in- 
volves a  question  of  the  lex  loci  con- 
tractus. It  was  admitted  at  the  trial,  that 
the  bill  of  exchange  was  drawn  at  Peters- 
burg for  the  accommodation  of  the  draw- 
ers residing  there ;  that  Dunlop  &  Orgain 
indorsed  it,  also  for  the  accommodation 
of  the  drawers;  and  that  the  Farmers 
Bank  of  Petersburg,  whose  cashier  also 
indorsed  it,  undertook  to  dispose  and  did 
dispose  of  it,  in  New  York,  for  and  on 
account  of  the  drawers,  who  made  it  with 
the  intention  of  having  it  negotiated  in 
that  manner.  The  plaintiff  appears  to  have 
been  the  purchaser.  The  bill  came  back 
protested  from  Liverpool ;  and  in  ascertain- 
ing the  extent  of  the  recovery  to  which  the 
holder  is  entitled  from  the  drawers,  the 
question  is,  whether  the  law  of  New  York, 
or  that  of  Virginia,  is  to  prevail? 

201  *The  general  rule  is,  that  where  per- 
sons enter  into  a  personal  contract  in 

a  foreign  state  or  country,  and  a  litiga- 
tion grows  out  of  it,  the  law  of  the  place 
where  the  contract  was  made,  gives  the 
rule  of  decision.  There  is,  however,  an 
exception  to  this  general  rule;  which  is, 
that  where  the  transaction  is  entered  into 
with  a  view  to  the  laws  of  another  coun- 
try, then  the  law  of  the  place  of  contract 
will  not  govern.  The  rule,  and  the  excep- 
tion, are  laid  do^n  by  lord  Mansfield  in 
Robinson  v.  Bland,  2  Burr.  1078.  There, 
the  first  count  in  the  declaration  was  on  a 
bill  of  exchange  drawn  at  Paris  by  sir  John 
Bland  on  himself  in  England,  for  the  snm 
of  /672.  sterling,  payable  to  the  order  of 
Robinson  the  plaintiff,  ten  days  after  sight. 
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value  received,  and  accepted  by  sir  John 
Bland.  The  bill  was  given  for  ;f300.  lent 
at  Paris  by  the  plaintiff  to  Bland,  at  the 
time  ^nd  place  of  play,  and  for  ;£372.  more, 
lost  at  the  same  time  and  place,  by  Bland 
to  the  plaintiff,  at  play.  The  judge,  after 
laying  down  the  rule  and  exception,  said— 
*'  'Now,  here,  the  payment  is  to  be  in  Eng- 
land; it  is  an  english  security,  and  so 
intended  by  the  parties."  Huberus  is 
quoted  by  lord  Mansfield,  and  in  the  pas- 
sage referred  to,  that  author,  after  laying 
down  the  general  rule,  says — **  Neverthe- 
less, the  place  in  which  the  contract  is  en- 
tered into  is  not  so  entirely  to  be  respected, 
as  that  if  the  parties,  in  contracting,  look 
to  another  place,  that  place  is  not  the 
rather  to  be  considered.  For  every  one  is 
understood  to  have  contracted  in  that  place 
in  which  he  bound  himself  that  he  would 
pay."  In  the  case  of  Warders  v.  Arell,  2 
Wash.  282,  the  authority  of  Robinson  v. 
JBland  and  of  Huberus  was  approved  and 
relied  on.  There  have  been  several  inter- 
esting decisions  in  the  supreme  court  of  the 
U.  States  that  bear  on  this  question.  The 
rule  and  the  exception  seem  to  be  clear 
enough,  and  yet  the  application  of  them  to 
the  case  under  consideration  is  sometimes 
attended  with  difficulty.  See  Slacum 
202  v.  Pomeroy,  6  *Cranch  221;  Lanusse 
V.  Barker,  3  Wheat.  101,  146;  Boyce& 
Henry  v.  EJdwards,^  4  Peters  123. 

How  was  it  in  the  case  before  us?  Al- 
though the  bill  was  drawn  in  Virginia,  yet 
it  was  sold  in  New  York.  There  was  no 
contract  in  Virginia,  between  the  drawer 
on  the  one  hand,  and  Fotterall  on  the  other. 
It  was  no  contract  till  the  bargain  was 
made  for  the  sale  of  the  bill;  and  that 
was  made  in  New  York.  The  contract  was 
not  even  begun  at  Petersburg ;  it  begun  and 
ended  at  New  York.  That  being  the  place 
of  contract,  the  law  of  that  place  must 
govern,  unless  the  parties,  when  the  sale 
was  affected,  had  reference  to  Virginia  as 
the  place  in  which  the  defendant  would  re- 
pay the  money,  in  case  the  bill  should  come 
back  protested.  I  incline  to  the  opinion 
that  they  had  no  such  reference.  The 
money  was  advanced  in  New  York,  and  ac- 
cording to  Lanusse  v.  Barker,  it  was  to  be 
replaced  there. 

But  if  I  am  wrong  in  this  particular;  if 
the  parties,  though  contracting  in  New 
York,  had  reference  to  Virginia  as  the  place 
for  the  payment,  by  the  drawer,  of  the  con- 
tents of  the  bill  and  its  incidents  accruing 
upon  the  dishonour  of  it ;  I  am  yet  confi- 
dent, that  the  circuit  court  did  not  err  in 
its  construction  of  our  statute  directing 
that  the  current  money  paid  or  allowed  on 
foreign  bills  shall  be  expressed  on  the  face 
of  them.  The  statute  contemplates  bills 
purchased  in  this  state.  The  4th  section 
speaks,  first,  of  bills  given  for  a  debt  due 
in  current  money  of  Virginia:  a  debt  due 
in  current  money  of  Virginia  is  a  debt 
contracted  in  Virginia;  and  if  the  bill  be 
given  for  such  debt,  it  is  still  a  Virginia 
transaction.  So,  if  the  current  money  of 
Virginia  be  advanced  and  paid  for  such 
bill,  the  bill  is  purchased  and  paid  for  in 
Virginia.  A  man  advancing  or  paying 
money  at  Philadelphia  or  New  York,  for 
any   article   sold  there,   although  it  comes 


from    Virginia,    does    not  pay  in  Virginia 

currency,,    but    in    Pennsylvania    or    New 

York    currency.     In     this    case,      al- 

203  though  the   bill    was  drawn  *and  in- 
dorsed in  Virginia,  it  was  not  drawn 

and  indorsed  for  any  money  advanced  or 
paid  here,  because  it  was  drawn  and  in- 
dorsed expressly  for  the  purpose  of  being 
negotiated  in  New  York.  It  was  made  to 
be  sold  there,  and  was  sold  there:  there 
was  no  contract  till  it  was  sold  there:  it 
was,  as  to  Fotterall,  a  mere  blank  piece  of 
paper  till  he  purchased  it,  and  when  he 
purchased  it,  he  paid  for  it  in  the 
current  money  of  the  place  where  the 
transaction  occurred.  Although  the  bill 
expresses  on  its  face  that  it  is  for  cur- 
rent monev  here  advanced  (if  that  meant 
Petersburg}  it  was  not  necessarily  true; 
and  the  sale  of  the  bill  in  New  York  shews 
that  in  fact  it  was  not  true.  The  purchaser 
cannot  be  estopped  from  shewing  that  that 
averment  was  not  agreeable  to  the  fact.  It 
was  of  no  importance  to  the  validity  of  the 
bill,  whether  it  expressed  the  consideration 
to  be  for  Virginia  currency  paid,  or  not; 
all  that  was  important  was,  that  the  bill 
should  express  ** value  received,"  as  the 
consideration.  But  the  last  clause  of  the 
section  shews,  clearly,  that  it  extends  only 
to  bills  purchased  and  sold  in  Virginia.  It 
infiicts  a  penalty  on  the  purchaser.  It  is 
to  be  remarked,  1.  that  the  law  supposes 
that  the  drawer  can  have  no  inducement 
to  insert  an  untrue  sum  in  the  bill,  but  that 
the  purchaser  may  express  a  false  consider- 
ation, or  cause  it  to  be  expressed :  it  sup- 
poses, then,  that  the  purchaser  is  to  be 
present  by  himself  or  his  agent  when  the 
bill  is  drawn ;  present  at  its  concoction ; 
the  actor  in  the  insertion  of  a  false  consid- 
eration on  the  face  of  the  bill.  It  does  not 
apply  to  the  case  of  a  drawer  being  himself 
the  criminal  actor,  inserting  a  false  con- 
sideration, and  sending  out  the  bill  ready 
drawn  and  indorsed  to  another  state  to  be 
sold  for  what  it  is  really  worth.  It  does 
not  apply  to  a  purchaser  of  such  bill  in 
another  state,  who  takes  the  bill  as  he  finds 
it  prepared,  and  pays  for  it  in  his  own  cur- 
rency. 2.  The  imposition  of  a  penalty 
shews  that  the  law   contemplates  the 

204  purchase  to    be    in    'Virginia.     Our 
courts  can    take    no  cognizance  of  an 

offence  committed  in  another  state.  The 
legislature  would  not  do  so  vain  a  thing 
as  to  inflict  a  penalty  on  the  making  of  a 
contract  in  another  state,  which  if  done 
here  is  unlawful,  and  might  well  be  pun- 
ished, but  may  notbe  unlawful  in  the  state 
where  it  is  done,  and  if  unlawful  can  only 
be  punished  by  their  own  tribunals.  If  this 
law  be  applicable  to  the  present  case,  then 
the  innocent  purchaser  might  be  punished, 
and  the  guilty  drawer  rewarded. 

I  have  not  turned  much  of  my  attention 
to  the  pleadings  in  this  case.  The  counsel 
for  tne  appellant  began  with  an  attack  on 
the  declaration,  but  in  the  progress  of  the 
discussion  he  seemed  to  abandon  his  objec- 
tions to  it,  and  relied  on  the  alleged  errors 
in  the  instructions  of  the  courts  as  the 
ground  for  reversal  of  the  judgment.  The 
declaration  does  not  charge  a  protest  for 
non-acceptance  or  non-payment  of  the  bill. 
But  this  is  no    ground    for    arresting    the 
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judgment.  At  the  most,  the  omission  could 
cnly  be  taken  advantage  of  by  a  special 
demurrer;  Bayley  285,  n.  236.  But  even  if 
*it  would  be  bad  on  general  demurrer,  the 
judgment  could  not  be  arrested  under  the 
broad  words  of  our  statute  of  jeofails, 
which,  after  verdict,  cures  every  defect, 
*  ^  whether  of  form  or  substance,  which  might 
have  been  taken  advantage  of  by  a  de- 
murrer, and  which  shall  not  have  been  so 
taken  advantage  of." 

It  has  been  suggested,  that  the  verdict 
and  judgment  are  erroneous  in  giving  dam- 
ages for  the  protest,  the  declaration  not 
having  set  forth  a  protest.  If  the  defend- 
ant had  thought  proper  to  make  this  objec- 
tion, and  to  move  the  court  to  direct  the 
jury  not  to  give  such  damages,  because 
there  was  no  allegation  of  a  protest,  I  will 
not  say  that  such  direction  should  not  have 
been  given ;  but  as  the  defendant  waived 
the  objection,  or  did  not  make  it  at  the 
proper  time,  and  before  the  proper  tribunal, 
I  do  not    think  the  appellate  court  ought  to 

help  him. 
205  *It  is  further  suggested,  that  there 
is  no  allegation  in  the  declaration  that 
the  bill,  though  drawn  and  indorsed  at 
Petersburg,  was  negotiated  in  the  city  of 
New  York.  I  do  not  know  that  this  was  at 
all  necessary,  but  if  it  was,  it  would  have 
been  enough  to  have  alleged  it  under  a 
scilicet :  that  the  bill  after  being  made  and 
indorsed  in  Petersburg,  was  sold  and 
transferred  to  the  plaintiff  at  the  city  of 
New  York,  to  wit,  at  Petersburg  aforesaid. 
The  want  of  such  allegation  is  surely  cured 
b3'  the  statute  of  jeofails.  Again,  at  the 
trial  the  defendant  did  not  object  to  the 
evidence  proving  that  the  contract  was 
made  at  New  York ;  he  therefore  waived  all 
objection  to  the  want  of  this  allegation, 
and  it  cannot  now  be  brought  forward  to 
operate  in  his  favour. 

I  am  of  opinion,  that  there  is  no  error 
whatever  in  the  judgment,  and  that  it 
should  be  affirmed. 

CARR,  J.  I  concur  with  my  brother 
Brockenbrough,  on  all  the  points ;  and  as 
to  the  first  two,  I  shall  add  nothing  to  what 
he  has  said. 

The  third  instruction  asked  for  the  de- 
fendant, was  that  the  notarial  presentment 
of  a  foreign  bill,  and  the  notarial  demand 
of  acceptance  &c.  must  be  made  by  the  no- 
tary himself,  and  that  a  presentment  and 
demand  by  his  clerk  is  not  sufficient  to 
authorize  a  protest,  the  notary  having  per- 
sonally neither  seen  nor  sought  for  the 
drawee.  The  circuit  court  in  answer  to 
this,  admitted  that  the  general  abstract 
proposition  was  correct ;  but  it  added,  that 
*^the  protest  of  a  foreign  bill  of  exchange, 
made  in  a  foreign  country,  proved  itself:" 
and  this  proposition  is  certainly  correct ; 
all  the  books  so  lay  it  down.  But  the  court 
went  on  to  say,  that  "the  protest  now 
produced,  appearing  on  its  face  to  be  in  all 
respects  regular,  parol  evidence  was  not 
admissible  to  prove  that  the  protest  was 
not  made  in  the  manner  stated  therein ; 
but  it  was  competent  for  the  defendant  to 
prove  by  legal  evidence  of  any  sort, 
206  either  that  *the  bill  was  not  presented 
by  the  holders,  that  acceptance  was 
not  to  them    refused,    or  that  these  things  | 


were  not  done  in  time  by  them."  We  are 
to  obserVe,  that  before  this  motion  was 
made,  all  the  evidence  had  been,  in  fact, 
gone  through ;  that  it  was  all  stated  by  the 
defendant,  in  his  motion  to  the  court  to  in- 
struct ;  and  that  he  stated  it  to  be  all  the 
evidence  in  the  cause :  and  though  this  can- 
not be  noticed  in  order  to  give  the  excep- 
tions the  effect  of  a  demurrer  to  evidence, 
yet  it  may  be  noticed,  in  order  to  under- 
stand the  opinion  of  the  court,  and  to  es- 
timate its  effect  upon  the  cause.  The  court, 
then,  having  all  the  evidence  before  it, 
when  it  declared,  that  the  protest  being 
regular  upon  its  face,  parol  evidence  was 
not  admissible  to  prove  that  it  was  not  • 
made  in  the  manner  stated  therein,  we  may, 
I  think,  fairly  construe  this  with  reference 
to  the  particular  proofs  stated,  thus — The 
notary,  in  his  protest,  says,  that  he  exhib- 
ited the  original  bill  of  exchange  to  a  clerk 
in  the  counting  house  of  Gordon  the  drawee 
and  demanded  acceptance  thereof,  and  re- 
ceived for  answer,  that  the  bill  would  not 
be  accepted  Ac,  Here  is  a  positive  state- 
ment of  the  notary,  that  the  bill  was  pro- 
tested on  his  own  personal  presentation. 
Then  comes  the  deposition  of  his  clerk, 
who  says,  that  he  presented  the  bill  to  a 
clerk  in  Gordon's  counting  house  who  re- 
fused acceptance,  and  that  upon  this  (the 
clerk's)  presentation,  the  protest  was  made. 
The  court  having  these  two  proofs  before 
it,  although  it  uses  a  very  general  phrase, 
may  be  understood  to  say,  the  notary  cer- 
tifies that  he  protested  on  his  personal  pres- 
entation; and  the  deposition  of  his  clerk 
that  the  protest  was  on  his  presentment* 
shall  not  be  received  to  contradict  this. 
Although  we  may  think  that  these  expres- 
sions of  the  court,  taken  alone,  are  too 
broad,  yet  when  thus  referred  to  the  proofs 
on  which  they  were  intended  to  bear,  they 
are  not  incorrect ;  and  that  they  were  meant 
in  this  restricted  sense,  is  the  more 
207  probable,  when  we  look  at  *the  con- 
clusion, by  which  the  court  gave 
leave  to  the  defendant  to  prove  by  legal 
evidence  of  any  sort,  that  the  bill  was  not 
presented  by  the  holders,  that  acceptance 
was  not  refused,  or  that  these  things  were 
not  done  in  time.  Surely,  no  injury  could 
result  to  the  defendant  from  the  instruction  : 
because,  having  stated  all  his  evidence,  we 
cannot  presume  he  had  any  more;  and  be- 
cause, if  he  had  had  more,  he  might,  under 
the  latter  part  of  the  opinion,  have  intro- 
duced it. 

The  question  upon  the  fourth  instruction 
asked  for  the  defendant,  and  on  the  opinion 
of  the  court  on  the  point,  depends  on  the 
construction  and  effect,  or  rather  the  appli- 
cation to  this  case,  of  the  4th  section  of 
our  statute  concerning  sterling  debts  and 
foreign  bills  of  exchange.  If  that  provi- 
sion of  the  statute  applies  to  a  bill  drawn 
and  indorsed  for  the  accommodation  of  the 
drawers  in  Virginia,  for  the  purpose  of 
being  sold  in  New  York,  and  actually  sold 
there,  the  circuit  court  was  wrong ;  if  the 
statute  does  not  apply  to  such  a  case,  the 
circuit  court  was  right.  Looking  back  to 
the  origin  of. this  statute,  I  find  that  it  was 
first  enacted  in  1755  (6  Hen.  stat.  at  large, 
p.  479),  and  that  it  has  been  continued  in 
all  our  revisals  since,  exactly  in  its  original 
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iorm.  In  Proudfit  v.  Murray,  1  Call  404, 
Pendleton,  P.,  commenting  on  this  provi- 
sion, says — *'When  the  act  of  1748  passed, 
the  execution  on  all  sterling  judgments  was 
to  be  levied  in  current  money  at  25  per 
cent,  for  difference  of  exchange ;  which 
was  found  to  be  inconvenient  from  the  fluc- 
tuating state  of  exchange;  and  therefore 
by  the  act  of  1755,  the  courts  were  empow- 
ered to  settle  the  rate  of  exchange  at  the 
time  of  giving  judgment,  and  in  order  to 
^enable  them  to  distinguish  bills  bought  at 
a  low  exchange,  knowing  they  would  be 
protested  (then  too  frequent  in  practice), 
from  such  as  were  drawn  in  the  ordinary 
^course  of  business  at  the  current  exchange, 
the  law  required,  that  in    all    bills    drawn 

for  current  money  debts,  or  for  cur- 
:208      rent   money  *paid  for  them,  the  sum 

of  money  paid  or  allowed  should  be 
expressed  in  the  bill ;  or  in  default  thereof, 
the  sum  of  money  expressed  in  such  bill 
should  be  taken  as  current  money,  and 
judgment  entered  accordingly.*'  It  may 
be  remarked,  in  the  first  place,  that  this 
statute  inflicts  a  penalty,  and  does  not 
therefore  call  for  a  liberal  construction ;  if 
"the  sum  in  current  money  paid  or  allowed 
for  the  bill  be  not  expressed  on  its  face,  the 
holder  forfeits  the  difference  between  ster- 
ling money  and  currency.  But  let  us  look 
at  this  law,  first  in  its  letter,  then  in  its 
spirit,  and  see  whether  this  bill  of  exchange 
•be  embraced  by  either.  *^In  all  foreign 
bills  of  exchange  given  for  any  debt  due  in 
-current  money  of  this  commonwealth,  or 
-for  current  money  advance!  and  paid  for 
such  bills;"  was  this  bill  given  for  any 
<lebt  due  in  current  money  of  this  common- 
wealth? In  Price  v.  Campbell,  2  Call  123, 
Carrington,  J.,  said,  it  was  the  usual  course 
of  business  in  that  day,  for  the  debtor  to 
•draw  a  bill  of  exchange  payable  to  his  cred- 
itor, and  get  it  guarantied  by  an  indorser; 
a  course,  no  doubt,  growing  out  of  the 
«tate  of  the  country,  and  of  our  relations 
with  England,  where  all  our  produce  was 
disposed  of  and  our  funds  deposited.  Did 
the  bill  before  us  spring  from  this  source? 
^o,  for  we  are  told  it  was  made  and  in- 
•dorsed  for  the  purpose  of  being  sold  in  New 
York.  It  was  given,  then,  for  no  debt  due 
in  the  current  money  of  this  commonwealth. 
Was  it  given  for  current  money  of  this  com- 
tnonwealth  advanced  and  paid?  Assuredly 
not ;  for  it  was  made  to  be  sold,  and  was 
actually  sold,  in  New  York.  How  then 
could  that  part  of  the  law  be  complied  with, 
which  directs,  that  the  sum  in  current 
money  which  was  paid  or  allowed  for  the 
l>ill,  shall  be  mentioned  and  expressed  in 
it?  The  bill  then  is  clearly  not  within  the 
letter  of  the  statute.  It  is  quite  as  clear  to 
my  mind,  that  it  is  not  within  its  spirit. 
What   was  the   object  of  this  law?    Judge 

Pendleton  tells  us,  it  was  to  enable 
209      the   courts,  *when   settling  the    rate 

of  exchange  on  judgments,  to  dis- 
-tingnish  between  bills  bought  at  a  low  ex- 
•change,  and  such  as  were  drawn  in  the 
•ordinary  course  of  business  at  the  current 
•exchange.  However  this  may  be,  or  what- 
ever was  the  particular  object  of  the  legis- 
lature, it  is  evident  from  every  part  of  the 
act,  and  indeed  from  the  very  nature  of 
legialation^that  the  sphere  of  its  operation 


was  limited  to  this  commonwealth.  The 
legislature  never  dreamed  of  regulating 
the  trade  in  bills  of  exchange,  which  should 
be  carried  on  in  other  countries  or  states. 
If  the  drawer  and  indorsers,  being  in  New 
York,  had  there  drawn  this  bill  on  Liver- 
pool, and  there  sold  it,  it  would  hardly  be 
contended,  that,  because  they  were  citizens 
of  Virginia,  it  came  within  our  law.  And 
yet,  I  insist,  that  if  such  had  been  the  case, 
if  the  bill  had  been  drawn,  indorsed  and 
sold  there,  the  transaction  could  not  have 
been  more  completely  beyond  the  operation 
of  our  law,  more  entirely  a  New  York  nego- 
tiation, and  a  New  York  bill,  than  it  is 
now.  I  ground  this  upon  the  legal  propo- 
sition, that  an  accommodation  bill,  as 
this  was,  is  mere  waste  paper  until  it  is 
passed  to  some  real  holder  for  a  valuable 
consideration.  This  is  so  well  established, 
that  it  may  seem  superfluous  to  cite  cases 
in  its  support;  yet  I  will  call  to  my  aid  one 
or  two.  In  Downs  v.  Richardson,  5  Barn. 
&  Aid.  674,  7  Eng.  C.  L.  Rep.  227,  a  bill 
of  exchange  was  drawn,  accepted  and  in- 
dorsed, all  for  accommodation ;  it  was  also 
properly  stamped ;  but  before  it  was  passed 
away  for  value,  the  date  was  changed :  and 
the  question  was,  whether  this  had  not  made 
it  a  new  bill  and  rendered  a  new  stamp 
necessary?  AU  the  judges  agreed,  that  if 
it  could  be  considered  a  bill  at  all,  before 
the  change  of  date,  a  new  stamp  was  nec- 
essary ;  but  they  were  equally  clear,  that  it 
was  no  bill  till  negotiated.  Abbott,  C.  J., 
said,    ''that    until    negotiated,    it    was  an 

unavailable  instrument;  and  that  it 
210      first  became  a  bill  of  *exchange,  when 

it  was  issued  for  a  valuable  considera- 
tion." Bayley,  J.,  said,  **if  an  alteration 
be  made  before  a  bill  is  issued,  a  fresh 
stamp  is  not  necessary.  Then,  when  is  a 
bill  issued?  I  am  of  opinion,  that  it  is  is- 
sued as  soon  as  there  is  some  person  who 
can  make  a  valid  claim  upon  it ;  but  if  it 
remains  in  the  hands  of  the  original  drawer, 
even  with  names  upon  it,  under  such  cir- 
cumstances as  that  he  cannot  nave  a  legal 
claim  upon  those  persons;  it  is  not  issued." 
Holroyd,  J.,  compared  it  to  a  bond  before 
delivery.  But  although  this,  as  a  general 
legal  proposition,  be  admitted,  it  is  sup- 
posed, that  though  this  bill  was  made  and 
indorsed  to  be  sold  in  New  York,  and  was 
actually  sold  there,  yet  that  it  was  a  Vir- 
ginia bill,  and  within  out  law,  because  the 
bill  is  dated  ** Petersburg,  Virginia,"  and 
says  '*for  value  in  current  money  here  re- 
ceived." The  first  answer  to  this  is  that 
the  date  of  the  bill,  like  the  signing  and  in- 
dorsing, is  mere  preparation ;  it  is  no  bill 
merely  because  it  is  dated ;  and  as  to  the 
words  *'for  value  received  here,"  we  know 
that  they  do  not  state  the  fact;  there  was 
no  value  received  at  Petersburg,  but  only 
in  New  York  on  the  sale  there.  But  the 
case  of  the  Marietta  Bank  v.  Pindall,  2 
Rand.  465,  is  a  conclusive  answer :  there» 
the  note  was  dated  at  Clarksburg,  and  was 
admitted  to  have  been  executed  and  in- 
dorsed in  Virginia ;  yet,  as  it  was  negoti- 
ated in  Ohio,  this  court  pronounced  it  an 
Ohio  transaction,  and  subject  to  the  laws 
of  Ohio. 

The  cases  cited  by  my   brother   Brocken- 
brough  are  also  strong  to  prove,  that,  as  a 
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general  rule,  the  law  of  the  place  of  con- 
tract must  govern.  I  will  add  one  to  those 
cases;  Van  Reimsdjk  v.  Kane,  1  Gallison 
375,  where  it  is  laid  down  (backed  by  numer- 
ous authorities)  as  the  settled  rule,  that 
the  law  of  the  place  where  a  contract  is 
made  is  to  govern,  as  to  the  nature,  valid- 
ity and  construction  of  such  contract. 

211  ♦CABELL,  J.     I  think  that  the  cir- 
cuit court  erred  on   the  second    point 

stated  in  the  bill  of  exceptions.  The  ques- 
tion involved  in  the  instruction  moved  for, 
was  not  an  abstract  one.  It  was  applicable 
to  the  case  made  by  the  evidence,  and  nec- 
essarily arose  in  the  cause ;  for  the  protest 
exhibited  by  the  plaintiff,  as  proof  of  the 
presentment  and  dishonour  of  the  bill, 
expressly  states  that  the  presentment  was 
made  to  a  clerk  in  the  counting  house  of 
the  drawee,  and  that  he  refused  to  accept 
it :  and  it  is  perfectly  clear,  that  no  present- 
ment will  justify  the  protest  of  a  bill,  un- 
less it  be  made  to  the  drawee,  or  to  his 
authorized  agent.  The  defendant,  there- 
fore, was  entitled  to  an  instruction,  that 
such  a  presentment  was  not  sufficient  to 
justify  a  protest,  unless  the  clerk  was  au- 
thorized to  accept  or  refuse.  But  the  court 
declined  giving  any  opinion  on  the  point 
submitted  to  it,  but  proceeded  to  give  an 
opinion  on  a  point  not  submitted  by  either 
party.  I  do  not  deem  it  necessary  to  in- 
quire, whether  this  opinion  given  by  the 
court  was  correct  or  not ;  for  however  that 
may  be,  the  court  ought  to  have  given  its 
opinion  upon  the  point  which  it  was  asked. 
Then  as  to  the  third  instruction  ;  I  shall 
consider  the  instruction  which  the  court 
gave,  before  I  proceed  to  consider  that 
•which  it  refused.  The  instruction  given, 
as  I  understand  it,  denies  to  the  defendant 
the  right  to  controvert  the  truth  of  the 
facts  stated  in  the  protest.  The  court,  it 
is  true,  admitted  that  it  was  competent  to 
the  defendant  to  prove  that  the  bill  was 
not  presented  by  the  holders,  that  accept- 
ance was  not  refused  to  them,  or  that 
these  things  were  not  done  in  proper  time 
by  them.  But  it  is  manifest  to  my  mind, 
that  the  court  was  studiously  drawing  a 
distinction  between  those  things  which 
may  have  been  done  by  or  to  the  holders, 
previous  to  the  protest,  and  those  things 
which  are  stated  by  the  notary,  in  the  pro- 
test; and  that  the  couft  intended  to  say, 
that  while  the  former  might  be    con- 

212  troverted,  *the  latter  were  incontro- 
vertible.     This    opinion,   as     to    the 

inadmissibility  of  testimony  to  disprove 
facts  stated  in  a  protest,  is,  I  think,  entirely 
erroneous.  I  readily  admit,  that  the  mere 
exhibition  of  a  protest,  under  a  notarial 
seal,  is  evidence,  not  only  of  the  fact  of  the 
protest,  but  of  the  facts  which  it  states  in 
relation  to  the  dishonour  of  the  bill:  but 
it  is  prima  facie  evidence  only,  liable,  like 
all  other  prima  facie  testimony,  to  be  re- 
butted or  controverted  by  other  evidence. 
The  idea,  that  it  cannot  be  contradicted,  is 
not  supported  by  even  a  dictum  in  any  of 
the  books  that  I  have  had  access  to.  The 
case  decided  by  lord  Holt,  12  Mod.  345,  is 
the  foundation  of  the  doctrine  that  a  pro- 
test proves  itself.  In  that  case  the  plain- 
tiff having,  in  order  to  prove  a  protest, 
produced  an    instrument  attested  by   a   no- 


tary public,  the  defendant  insisted  that  he 
should  prove  this  instrument,  or  at  least 
give  some  account  how  he  came  by  it :  lord 
Holt  held  it  unnecessary,  because  it  would 
destroy  commerce  and  public  transactions 
of  this  nature.  The  extend  of  this  decision, 
and  of  those  founded  on  it,  is,  that  the 
plaintiff  shall  not  be  obliged  to  produce  other 
testimony  than  that  afforded  by  the  protest 
itself.  But  not  a  word  is  said  as  to  the  in- 
admissibility of  disproving  it  by  opposing 
testimony.  The  interests  of  commerce  do 
require  such  a  rule  as  that  laid  down  by 
lord  Holt;  but  it  would  be  monstrous,  that 
a  notary  who  may  have  actually  received 
payment  of  a  bill,  and  pocketed  the  money, 
should,  by  protesting  it  as  unpaid,  put  it 
out  of  the  power  of  the  drawer  to  prove  the 
fact  of.  payment,  and  thus  compel  him  to 
pay  it  again  to  the  holder.  I  think,  there- 
fore, that  the  court  erred  in  the  instruction 
which  was  given  on  his  subject.  I  think 
it  equally  clear,  that  it  erred  in  declining 
to  give  the  instruction  moved  for  as  to  the 
insufficiency  of  a  presentment  and  demand 
of  acceptance  or  payment  by  a  clerk, 
to  justify  a    protest    by    the  notary. 

213  *Justice  Buller  clearly  expressed  this 
opinion  in  Leftley  v.  Mills;  and  al- 
though that  opinion  was  extrajudicial,  yet 
the  extrajudicial  opinion  of  such  a  judge 
on  such  a  subject,  is,  in  the  absence  of  any 
judicial  opinion  to  the  contrary,  entitled 
to  very  great  weight.  But  I  think  the 
opinion  is  supported  by  good  reason.  We 
may  give  full  credit  to  the  statement  of 
facts  made  by  a  notary,  as  the  foundation 
of  a  protest,  when  we  know  that  ne  is  an 
officer  selected  and  duly  appointed  for  the 
purpose,  and  that  he  is  required  to  found 
his  statements  on  his  own  knowledge.  But 
such  credit  ought  not,  and  would  not,  be 
given  to  his  statements,  if  it  be  admitted 
that  he  may  make  those  statements,  not  on 
his  own  knowledge,  but  on  the  confidence 
reposed  by  him  in  the  statements  of  others, 
vested  with  no  legal  authority,  and  acting 
under  no  sense  of  official  responsibility. 
To  subject  men  to  the  consequences  of  pro- 
tests thus  carelessly  made,  would  greatly 
lessen  the  disposition  to  deal  in  bills  of  ex- 
change, and  consequently  would  do  great 
injury  to  commerce.  If  such  a  custom  as 
that  stated  in  the  record  exists  at  Liver- 
pool, I  think  it  is  against  law,  and  ought 
not  to  be  tolerated.  I  am  therefore  of  opin- 
ion, that  the  court  erred  in  declining  to 
give  the  third  instruction. 

As  to  the  fourth  instruction :  after  much 
consideration,  I  came  to  the  opinion  (in 
which,  I  own,  I  had  no  little  confidence) 
that  the  court  acted  correctly  in  refusing  the 
instructior  moved  for,  and  in  giving  that 
which  was  given.  But  I  have  since  been 
convinced,  by  the  strong  views  which  the 
president  has  taken  of  this  subject,  that 
the  court  erred  in  both  respects ;  and  I  now 
declare  my  entire  concurrence  in  the  opin- 
ion which  he  has  prepared  and  will  deliver 
on  this  branch  of  the  cause. 

I  am  of  opinion,    that  the  judgment  be 

reversed,  and  the  cause  sent  back  for  a  new 

trial,  on  which  the  court   is   to  avoid  the 

errors  committed  on  the  former  trial. 

214  *BROOKK,    J.     The  declaration  in 
all  three    of  the  counts,  alleges*  that 
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the  bill  of  exchange  was  drawn  by  Nelson 
A  Mtnge  at  Petersburg  in  Virginia,  in- 
dorsed'there  bj  Dunlop&  Orgain  to  Clarke, 
and  indorsed  there  by  Clarke  to  the  plain- 
tiff Fotterall.  There  is  no  allegation  of 
protest  in  any  of  them.  The  first  and  sec- 
ond counts  claim  fifteen  per  cent,  damages 
under  the  statute  of  Virginia :  the  third 
claims  only  the  ;^500.  sterling  money  for 
which  the  bill  was  drawn,  without  dam- 
a^res.  The  jury  found  a  verdict  for  the 
plaintiff  2777  dollars  77  cents,  with  interest 
on  2222  dollars  22  cents  &c.  and  the  court 
gave  the  plaintiff  judgment  according  to 
the  verdict.  In  this  state  of  the  case,  look- 
ing to  the  pleadings  as  laying  the  founda- 
tion of  the  action,  the  bill  of  exchange  was 
clearly  a  Virginia  bill,  and  the  case  was 
within  the  4th  section  of  the  statute  con- 
cerning sterling  debts  and  foreign  bills  of 
exchange,  which  provides,  that  the  sum 
expressed  on  the  face  of  such  a  bill  shall 
be  taken  to  be  current  money,  unless  the 
current  money  paid  and  advanced  for  the 
same  be  expressed.  If  the  plaintiff  meant 
to  rely  on  proof,  that  the  bill,  though  drawn 
and  indorsed  at  Petersburg  in  Virginia, 
was  consummated  by  the  sale  of  it  to  him 
in  New  Yoik  (as  appears  by  the  evidence 
,  stated  in  the  bill  of  exceptions)  he  should 
have  alleged  it  in  his  declaration:  he 
should  have  declared,  that  it  was  an  accom- 
modation bill,  for  which  nothing  was  paid 
by  either  of  the  parties  at  Petersburg,  and 
that  it  was  first  negotiated,  first  passed 
away  for  valuable  consideration  paid  by 
him,  in  New  York.  But,  by  the  plaintiff's 
own  shewing  in  his  declaration,  and  by 
the  face  of  the  bill  itself,  it  was  a  Vir- 
g^inia  bill  drawn  for  value  received  at 
Petersburg,  and  not  an  accommodation  bill 
made  to  be  sold  and  actually  sold  at  New 
York;  and  fifteen  per  cent,  damages  are 
accordingly  claimed  upon  it,  under  the 
statute  of  Virginia.  The  cause  was  tried  on 
the  general  issue  pleaded  to  the  declara- 
tion. I  do  not  think  that  the  defend- 
215  ant's  ^admissions  at  the  trial  changed 
the  issue,  so  as  to  let  in  proof,  that 
the  bill  was  an  accommodation  bill,  returned 
from  Liverpool  under  regular  protest; 
thereby  wholly  disregarding  the  pleadings, 
and  converting  the  plaintiff's  demand  into 
a  claim  upon  a  bill  subject  to  the  laws  of 
New  York  instead  of  the  laws  of  Virginia. 
There  is  no  protest  alleged  in  the  declara- 
tion, without  which  the  damages  demanded 
under  the  statute  of  Virginia,  were  not 
demandable.  I  think  the  fourth  instruction 
given  by  the .  circuit  court  to  the  jury, 
that  this  was  to  be  regarded  as  a  New 
York  bill,  though  it  was  counted  on  in  the 
declaration  as  a  Virginia  bill,  and  dam- 
ages demanded  upon  it  under  the  statute  of 
Virginia,  was  erroneous.  Therefore,  I  am 
of  opinion  that  the  judgment  should  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial. 

TUCKER,  P.  I  am  of  opinion,  that  there 
is  no  error  in  the  first  instruction  of  the 
circuit  court.  I  concur  in  the  opinion  of 
my  brother  Cabell  upon  the  second. 

With  respect  to  the  third  instruction,  I 
am  satisfied,  from  an  examination  of  the 
authorities,  that  though  the  protest  of  a 
foreign  bill  of  exchange   proves   itself,    if 


it  be  under  a  notarial  seal,  yet  it  is  only 
prima  facie  evidence  that  the  bill  was 
not  accepted,  or  if  accepted  not  paid,  and 
it  may  be  contradicted  as  to  those  facts  by 
proof  on  the  other  side.  If  this  be  so,  then 
the  instruction  of  the  court  to  the  jury, 
that  parol  evidence  was  not  admissible  to 
prove  that  the  protest  was  not  made  in  the 
manner  stated  therein,  was  not  correct, 
since  parol  evidence  might  be  introduced 
to  disprove  the  allegation  of  presentment 
for  acceptance,  and  refusal,  set  forth  in  the 
protest.  This  instruction,  moreover,  seems 
to  me  to  have  been  gratuitous,  since  it  is 
not  responsive  to  the  instruction  asked  for. 
Of  the  propriety  of  the  instruction  asked,  I 
am  by  no  means  satisfied,  notwithstanding 
the   dictum  of   Buller,  J.,  in  Leftley 

216  V.  Mills.     It   *^is  proved  in  this  case, 
that  there  is  a  custom    at  Liverpool, 

that  bills  may  be  demanded  by  a  notary's 
clerk.  I  do  not  see  why  this  may  not  be, 
at  least,  with  this  obvious  qualification, 
that  though  the  notary's  authorized  clerk 
may  present  the  bill  for  acceptance,  and 
though  the  refusal  to  pay  him  upon  demand 
may  justify  a  protest  by  the  notary,  yet 
the  notary's  certificate  is,  in  such  case,  no 
evidence  whatever  of  the  facts  of  present- 
ment and  refusal,  but  they  must  be  proved 
by  the  oaths  of '  witnesses  as  other  facts 
are.  Therefore,  I  am  of  opinion  on  this 
point,  that  though  the  instruction  asked  for 
ought  not  to  have  been  given,  the  court 
was  wrong  in  giving  that  which  it  under- 
took gratuitously  to  give. 

I  am  also  of  opinion,  that  the  fourth  in- 
struction was  erroneous,  the  bill  of  exchange 
in  this  case  being,  in  mv  opinion,  a  Vir- 
ginia bill.  I  concede,  without  hesitation, 
that  a  bill  of  exchange,  or  accommodation 
note,  drawn  and  indorsed  for  the  purpose 
of  being  sent  into  the  market  and  sold, 
is  not  a  complete  and  subsisting  contract 
or  security  until  negotiated  for  valuable 
consideration.  It  then  for  the  first  time 
assumes  the  character  of  an  agreement,  and 
until  then  it  has  been  looked  upon,  in  some 
regards,  as  nothing  more  than  a  blank 
piece  of  paper.  But  it  is  obvious,  that  this 
principle  is  to  be  received  with  some  quali- 
fication. For  though  no  proposition  for  a 
contract  is,  until  it  be  accepted,  of  any 
force  or  validity,  yet  as  soon  as  it  is  ac- 
cepted and  springs  into  existence,  we  look 
back  to  the  circumstances  under  which  the 
offer  was  made,  to  ascertain  its  true  mean- 
ing and  construction.  Thus,  if  a  propo- 
sition for  a  contract  be  made  by  a  party 
resident  in  Virginia,  that  proposition  must 
be  considered  as  made  with  reference  to  Vir- 
ginia law,  unless  the  contrary  appears ;  and 
if,  being  so  made,  it  be  accepted,  it  must 
be  considered  as  accepted. in  the  sense  and 
spirit  in  which  it  was  made,  unless  the 
contrary  appears.  And  so  with  respect  to  a 
bill  of  exchange  drawn  in  Virginia;  if 

217  it  *has  clear  reference  to  Virginia  law 
or  Virginia  currency,  if  it    bears  the 

stamp  of  a  Virginia  bill,  and  be  afterwards 
sold  even  in  another  state,  the  purchaser 
must  be  held  to  take  it  as  he  finds  it.  And 
though  it  is  not  an  available  security  until 
the  negotiation,  yet  when  the  negotiation 
has  taken  place,  it  is  a  contract  on  the  one 
part  to  sell,  and  on  the  other  part  to  buy,  a 
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Virginia  bill.  Each  party  has  a  right  to 
look  to  the  law  of  Virginia  as  governing 
his  engagement ;  the  drawer  looks  to  it  to 
determine  the  extent  of  his  obligation,  and 
every  successive  holder,  however  remote, 
looks  to  it  for  his  damages  and  costs.  It 
is  not  then  asserted,  that  the  bill  is  an 
available  security  before  negotiation,  but 
that,  by  the  purchase,  the  buyer  assents  to 
take  it  according  to  the  character  stamped 
upon  its  face.  And  it  is  obvious,  that 
every  successive  holder  must  look  to  the 
face  of  the  bill,  as  evincing  its  character, 
and  the  nature  of  the  responsibilities  upon 
it.  So  too,  with  respect  to  the  other  prin- 
ciple, so  much  insisted  upon,  and  so  en- 
tirely un controverted ;  that,  as  a  general 
rule,  the  lex  loci  contractus  furnishes  the 
law  of  the  contract.  Yet,  where  the  con- 
tract is  made  with  reference  to  the  law  of 
another  place,  the  latter  governs,  and  not 
the  former.  If,  therefore,  the  contract,  in 
this  case,  was  made  with  reference  to  the 
law  of  Virginia,  that  law  must  govern,  and 
it  must  be  treated  as  a  Virginia  contract. 
If  the  bill  offered  for  sale  had  the  stamp 
and  character  of  a  Virginia  bill,  and  was 
bought,  no  matter  where,  under  that  char- 
acter, it  must  be  considered  as  a  Virginia 
contract,  with  all  the  consequences  attached 
to  it  as  such. 

Now  what  is  the  case  here?  The  bill  is 
drawn  at  Petersburg,  Virginia.  The 
drawer  was  resident  there,  as  were  the  ac- 
commodation indorsers.  It  was  drawn  for 
;^500r  sterling,  "for  value  received  in  cur- 
rent money  here;"  that  is,  in  Virginia 
currency ;  and  in  that  form  it  was  sent 
abroad  to  be  sold.  It  went  into  the  market, 
with  these  distinctive  marks  of  being 
218  a  Virginia  transaction.  *It  was 
negotiated  and  purchased  by  Fotter- 
all,  with  that  character  stamped  upon  it. 
Nay  more,  it  was  again  indorsed  by  him 
and  passed  into  the  hands  of  his  Liver- 
pool correspondents.  What  was  its  char- 
acter in  their  hands?  Was  it  a  Virginia 
bill,  which  would  entitle  them  to  damages 
under  our  statute,  or  was  it  a  New  York 
bill  as  to  the  drawer,  though  there  was 
not  upon  its  face  one  single  characteristic 
of  a  New  York  contract?  Whether  it  be 
competent  to  the  parties  to  a  bill,  to  give 
to  it  this  protean  character,  to  bind  the 
drawer  by  the  New  York  law  to  one  holder, 
and  by  the  Virginia  law  to  another,  or 
whether  it  be  competent  to  deny  the  char- 
acter stamped  upon  the  bill,  and  surprize 
the  holder  by  proof  that  the  contract  was 
not  consummated  where  the  bill  purported 
to  be  drawn, — are  questions  which  I  must 
leave  to  be  settled  by  those  more  versed 
than  I  am  in  the  mystery  of  commercial 
law.  But  until  my  reason  is  further  en- 
lightened on  the  subject,  I  must  take  it, 
that  whatever  commercial  paper  (above  all 
other)  purports  to  be  on  its  face,  it  must  be 
taken  to  be  in  its  essence. 

It  cannot  be  denied.  I  presume,  that  the 
Virginia  drawer  had  a  right  to  confine 
his  liability  to  the  law  of  Virginia,  the 
place  of  his  residence,  with  whose  regula- 
tions in  relation  to  bills  he  was  familiar. 
Suppose  this  wa^  his  design,  in  what  other 
manner  could  it  have  been  expressed  on  the 
face  of  the    bill   more   decisively    than    by 


dating  the  bill  here,  and  setting  forth  that 
it  was  for  value  received  in  Virginia  cur- 
rency? If,  then,  we  still  treat  it  as  a  New 
York  bill,  we,  in  effect,  deny  that  a  bill 
negotiated  in  New  York  can  be  drawn 
with  such  a  reference  to  the  law  of  Vir- 
ginia, as  to  make  it  subject  to  that  law. 
This  cannot  be ;  and  we  must,  therefore, 
take  it  that  the  drawer  designed  to  bind 
himself  by  the  law  of  Virginia.^ 
In  this  light,  indeed,  the  plaintiff  in  the 
cause  seems  himself  to  have  considered 

219  it.     He   has  declared   upon   *it  as   a 
Virginia   contract.     He  sets   it  forth 

as  a  bill  drawn  at  Petersburg,  and  there 
is  not  an  information,  from  the  commence- 
ment to  the  close,  that  the  contract  was 
made  elsewhere.  Nay  more,  in  two  of  his 
counts  he  demands  damages  of  fifteen  per 
cent.  ** according  to  the  statute  in  such  case 
made  and  provided;"  thus  distinctly  re- 
ferring to  the  statute  law  of  Virginia  as 
governing  the  contract.  Under  this  decla- 
ration, he  was  not  entitled  to  allege,  that 
the  bill  was  not  within  the  influence  of  the 
Virginia  law.  He  invoked  it  to  entitle 
himself  to  damages,  and  he  must  abide  by 
the  penalties  it  imposes  for  the  irregularity 
of  the  instrument.  •  The  court  was  asked 
to  instruct  the  jury,  that  if  the  plain- 
tiff was  entitled  to  recover,  his  recovery 
must  be  limited  to  the  nominal  amount  of 
the  bill  This  instruction  should  have  been 
given ;  for  the  declaration,  and  the  bill, 
both  shewed  a  Virginia  contract,  and  the 
bill  bore  upon  its  face  the  defect,  which  by 
law  furnished  an  inauprable  barrier  to  his 
recovering    more. 

It  was  said,  however,  that  this  bill 
ou^ht  not  to  be  visited  with  the  pen- 
alties of  the  law,  because  the  drawer  at 
Petersburg  could  not  know  for  what  sum 
the  bill  would  sell,  and  could  not,  therefore, 
insert  the  true  sum  in  the  bill.  But  if  this 
argument  is  of  any  force,  it  will  apply  to 
cases  which  must  unquestionably  be  within 
the  law.  Thus,  if  a  bill  be  drawn  at  Lynch- 
burg, to  be  sold  at  Richmond,  the  same 
difiQculty  would  exist  as  to  the  Lynchburg 
merchant.  Yet,  assuredly,  it  will  not  be 
said,  in  the  teeth  of  the  statute,  that  if 
this  bill  had  been  so  drawn  it  would  not 
have  been  within  the  statute — unless  we 
essay  to  repeal  the  statute.  If  then  this 
case  be  not  within  the  statute,  it  can  only 
be  because  it  is  a  New  York  transaction ; 
a  position  which  I  have  already  endeavoured 
to  controvert. 

Again,  it    was  said,  that    the  New  York 

purchaser  was  deceived.     By  no  means.     As 

a  dealer   in  bills  he  ought  to  have  known. 

and  doubtless  did  know,  our  law ;  and  if  he 

did  not,  he    should    have   refused    to 

220  negotiate  the  *bill,   or   have  insisted 
on  its  character  being  changed.     Had 

the  bill  been  actually  first  sold  in  Virginia, 
and  then  sold  to  him,  it  would  have  been 
confessedly  within  the  law,  and  he  would 
have  been  as  liable  to  be  deceived  as  in  the 
present  case.  Yet  there  can  be  no  doubt 
he  would  have  been  forced  to  submit  to 
the  penalty,  and  to  take  his  judgment  for 
currency  only.  That  is  all  I  think  him  en- 
titled to,  under  the  law  in  this  case. 

In  this  view    of    the   case,   it  is  scarcely 
necessary  to  add,  that  there  must  have  been 
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a  new  trial  directed,  for  tiie  excess  of  dam- 
ag^es  given  by  the  verdict.  This  has  arisen 
fxx>m  adding  damages  for  the  protest.  But 
such  damages  cannot  be  recovered,  unless 
the  protest  is  set  forth  in  the  declaration ; 
and  this  is  not  done  in  either  of  the  counts. 
In  Bngland,  indeed,  the  omission  to  set 
out  the  protest  is  but  matter  of  special  de- 
murrer; and  so,  I  presume,  it  is  here.  But 
though  the  declaration  may  be  substantially 
good  without  it,  it  by  no  means  follows, 
that  it  will  entitle  the  party  to  recover 
damages,  unless  he  sets  forth  that  protest, 
which  by  our  statute  is  an  essential  prereq- 
uisite to  entitle  him  to  them. 

Therefore,  I  am  of  opinion,  that  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

The  judgment  entered  was,  that  this  court 
*48  of  opinion,  that  the  judgment  is  erro- 
neous: therefore,  it  is  considered  that  the 
same  be  reversed  and  annulled,"  with  costs 
to  the  plaintiff  in  error:  *^and  it  is  ordered, 
that  the  verdict  be  set  aside,  and  the  cause 
remanded  to  the  circuit  superiour  court  of 
Petersburg  for  a  new  trial  to  be  had 
therein."  Thus,  this  court  did  not  decide 
in  what  points  the  judgment  of  the  circuit 
court  was  erroneous,  nor  did  it  give  any 
directions  to  the  circuit  superiour  court  as 
to  the  instructions  it  should  give  to  the  jury 
on  the  questions  in  the  cause,  .should  they 
be  presented  on  the  new  trial ;  the  reason 
of  which  will  appear  by  adverting  to  the 
several  opinions  of  the  judges  on  the  sev- 
eral points.  

221  *Amis  v.  Koger. 

February,  1888,  Richmond. 

Practice— Pttssloff  over  Tern— DUcontlnuance.*— No- 
tice is  iriven  by  K.  to  A.  of  a  motion  to  be  made  at 
June  term  of  a  county  conrU  for  money  paid  by  K. 
as  A.  '8  surety :  the  motion  Is  continued  without  A.  *s 
consent  from  June  term  to  August  term,  passing 
by  the  Intermediate  July  term  :  Held,  this  was  a 
discontinuance,  and  a  Judgment  subsequently 
rendered  for  the  plaintiff  on  the  same  notice,  is 
therefore  erroneous. 

Writs  of  Error— Allowance  In  Vacation— Refusal  to 
Allow  In  Term. t— The  judge  of  a  circuit  court,  in 
vacation,  allows  a  writ  of  error  to  a  judgment  of  a 
connty  court :  but  the  writ  of  error  Is  dismissed  at 
the  next  term  of  the  circuit  court  as  Improvl- 
dently  allowed,  since  the  judge  in  vacation  had 
no  authority  to  allow  it :  then,  a  writ  of  error  is 
prayed  in  term  time,  and  denied  :  Held,  the  writ 
of  error  allowed  by  the  judge  in  vacation  was 
properly  dismissed  :  but  as  the  judgment  of  the 
connty  court  was  erroneous,  it  was  error  in  the 

•Practice— Pa— Ing  over  Term— Dlecontlnoance.— In 

Harrison  v.  Ck>m.. 81  Va.  408.  it  is  said  :  "The  case  of 
Aim*  v.  Koger,  7  Leigh  228,  was  decided  In  1886,  and 
arose  l>efore  the  act  of  April  16,  1831.  R.  C.  1819,  p. 
142,  section  21.  Judob  Cabr  said  In  that  case  :  'In 
the  first  place,  there  was  no  K>ower  In  the  court, 
without  consent,  to  continue  the  case  from  June  till 
August,  passing  by  entirely  the  July  term.  If  the 
court  could  then  pass  over  one  term,  it  might  twenty. 
This  was  a  clear  dieeotUinuance,  and  the  motion  out 
of  court.'  But  the  law  now  provides,  as  we  have 
seen  In  section  96,  chapter  201,  V.  C  of  1878,  that 
there  shall  be  no  discontinuance  for  such  cause.  And 
section  16.  of  chapter  161  ot  the  Code,  provides  fur- 
ther :  *A11  causes  UK>on  the  docket  of  any  court, 
and  all  other  matters  ready  for  its  decision,  which 
filiall  not  have  been  determined  before  the  end  of 
the  term,  whether  regular  or  special,  shall.  vHlhout 
any  order  of  continuance,  stand  continued  to  the 
next  term.'"  See  also,  citing  the  principal  case,/oo^ 
noU  to  Hale  v.  Burwell.  2  P.  &  H  608.  See  S  8124. 
Code  1887. 

tWrltof  Brror— Allowance  In  Vacation -Refusal  to 
Allow  In  Term.— See  Morris  v.  Deshazo,  4  Rand.  460  ; 
Jones  V.  Com.,  2  Va.  Cas.  224.  See  monographic  noU 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem 
A  Pepper's  Ferry  Turnpike  Co..  1  Rob.  268. 


circuit  court  not  to  allow  the  writ  prayed  in  term 
time. 

Koger  gave  notice  in  writing  to  Amis,  of 
a  motion  to  be  made  against  him  in  the 
county  court  of  L/ee,  at  June  term  1820,  for 
a  judgment  for  money  paid  by  Koger  as 
Amis's  surety  in  a  forthcoming  bond.  At 
that  term  the  notice  was  proved ;  and,  with- 
out calling  the  defendant,  the  motion  was 
continued,  not  till  July  term,  but  till  the 
next  August  term.  From  July  term  1820 
to  March  term  1821,  both  inclusive,  there 
was  a  general  order  entered  at  each  succes- 
sive term,  that  all  suits,  attachments  and 
motions,  not  otherwise  disposed  of,  should 
be  continued  till  the  ensuing  term.  But 
at  April  term  1821,  there  was  no  such  gen- 
eral order.  Meantime,  this  motion  of  Koger 
against  Amis  was  never  put  upon  the 
docket:  it  was  docketed  for  the  first  time, 
at  May  term  1821 ;  when  (but  again  with- 
out having  the  defendant  called)  a  contin- 
uance of  it  to  the  next  June  term  was 
entered  on  the  docket ;  and  thenceforth  to 
April  term  1826,  inclusive,  it  was  in  like 
manner  continued   on    the  docket   at 

222  each  term  to  the  next  ensuing  *term. 
At  May  term  1826,    Koger   made   his 

motion,  and  thereupon  the  connty  court 
(still  without  having  the  defendant  called) 
gave  judgment  against  Amis  for  546  dol- 
lars with  interest  &c.  and  costs.  Upon  this 
judgment  Koger  sued  out  a  ca.  sa.  upon 
which  Amis  was  taken  in  execution. 

In  January  1829,  Amis  applied  to  the 
judge  of  the  circuit  court,  in  vacation,  for 
a  writ  of  error  to  the  judgment,  upon  his 
giving  security  for  costs  only,  so  that  the 
writ  should  not  operate  as  a  supersedeas  to 
the  judgment,  under  the  statute  of  1824-5, 
Supp.  to  Rev.  Code,  ch.  98,  p.  127.  The 
judge  allowed  the  writ  of  error.  But  at  the 
September  term  1829,  the  circuit  court  dis- 
missed it,  as  having  been  improvidently 
allowed.  Whereupon,  at  the  same  term. 
Amis  presented  a  petition  to  the  court, 
praying  the  writ  of  error ;  which  the  court 
denied. 

Afterwards,  he  applied  to  this  court  for  a 
supersedeas  to  both  the  orders  of  the  circuit 
court ;  which  was  allowed. 

The  cause  was  argued  here,  by  Robinson 
for  the  plaintiff  in  error,  and  Johnson  for 
the  defendant,  upon  the  following  objections 
taken  by  the  former:  1st,  That  the  first 
step  in  the  proceedings  of  the  county  court 
was  irregular,  in  making  any  order  on  the 
motion  without  having  the  defendant  called, 
he  not  having  appeared  then  or  ever  after- 
wards; Wilkinson  v.  Hendrick,  5  Call  12; 
Parker  v.  Pitts,  1  Hen.  &  Munf.  4.  2nd, 
That  there  was  a  discontinuance  of  the  mo- 
tion, by  the  continuance  of  it  at  June  term 
1820  to  the  next  August  term,  passing  by 
the  intermediate  July  term;  and  there  were 
divers  discontinuances  afterwards,  since  the 
general  order  for  the  continuance  from  term 
to  term  of  business  undisposed  of,  was  not 
applicable  to  a  summary  motion  like  this, 
especially  while  that  motion  was  not  dock- 
eted ;  in  consequence  of  which  discon- 

223  tinuances,  *the  motion  at  length  made 
at  May  term  1826,    was,    in    effect,    a 

motion  without  notice.  And  3d,  that  though 
the  writ  of  error  allowed  by  the  judge  of 
the  circuit  court  in  vacation    was   improvi- 


617 


7  LEIQH 


Virginia  Rbports,  Annotated. 


224-226 


dently  allowed,  since  the  statute  only  author- 
ized the  circuit  court  in  term  time  to  allow 
the  writ  in  such  cases,  yet  the  circuit  court 
erred  in  denying-  the  writ  upon  the  petition 
presented  to  the  court  in  term. 

CARR,  J.,  delivered  the  resolution  of  the 
court.  We  are  told,  in  several  of  our  cases, 
that  these  summary  proceedings  on  motion, 
being  a  departure  from  the  course  of  the 
common  law,  are  to  be  taken  strictly.  But 
there  needs  no  strictness  to  pronounce,  that 
this  proceeding  of  the  county  court  is  full 
of  error.  In  the  first  place,  there  was  no 
power  in  the  court,  without  consent,  to  con- 
tinue the  case  from  June  till  August  term 
1820,  passing  by  entirely  the  July  term.  If 
the  court  could  thus  pass  over  one  term,  it 
might  twenty.  This  was  a  clear  discon- 
tinuance, and  the  motion  out  of  court.  But 
it  was  discontinued  several  times  after;  if 
that  could  be  discontinued,  which  was  no 
longer  in  court.  And  six  years  after,  with- 
out appearance,  or  any  subsequent  notice, 
the  motion  was  made,  and  judgment  en- 
tered. Nothing  could  be  better  calculated 
to  entrap  the  defendant,  and  deprive  him 
of  all  chance  of  defence. 

The  order  of  the  circuit  court,  dismissing 
the  writ  of  error  allowed  by  the  judge  in 
vacation,  was  right ;  but  the  circuit  court 
erred  in  denying  the  writ  of  error  prayed  in 
the  petition  presented  to  the  court  at  the 
same  term. 

The  judgment  of  the  circuit  court  is  to  be 
reversed,  and  the  cause  sent  back  with  di- 
rections to  allow  the  writ  of  error  to  the 
judgment  of  the  county  court. 


224 


*Moseley  v.  Cocke. 

February,  1836.  Ricbmond. 
(Absent  Cabell.  J.*) 


Decrees— Persons  Not  Parties  to  Suit— Effect  t-Upoo  a 

bill  in  chancery  asralnst  several  defendants,  proc- 
ess issues  airainst  one  not  made  a  party  defend- 
ant in  the  bill,  and  asrainst  whom  there  is  no 
allesration  therein,  and  no  relief  prayed,  and  a 
decree   is    made  aeainst   him    by   default,    and 


♦He  was  prevented  by  sickness,  from  sitting  in 
this  and  several  following  cases. 
tDecrees— Persons   Not    Parties  to  5ult— Effect— A 

decree  Is  a  mere  nullity  as  to  persons  not  named  as 
party  in  the  bill,  and  against  whom  no  allegrations 
are  made  and  no  relief  is  asked.  Cronise  v.  Carper. 
80  Va.  881,  citing  Mo$eUy  r.  Cocke,  7  r^ah  224. 

And  in  Chapman  v.  Pittsburgh  &  S.  R.  Co..  18  W. 
Va.  195,  it  is  said:  "  If  a  person  is  not  named  in  the 
bill  and  no  allesration  with  reference  to  him  ap- 
pears therein,  the  naminsr  of  him  in  the  summons 
does  not  make  him  a  party  to  the  suit,  althougrh  he 
may  have  been  served  with  process:  and  thousrh 
named  in  the  prayer  of  the  bill  and  in  the  summons 
and  served  with  process,  yet  if  there  is  no  allesra- 
tlon  in  the  bill  with  reference  to  him,  he  is  not  a 
party  to  the  suit,  because  there  is  nothing  in  the 
bill  to  which  he  could  answer,  and  his  risrhts,  if  he 
has  any,  are  not  to  be  adjudicated  without  givine 
him  an  opportunity  to  defend  his  interest  Moseley 
V.  Cocke,  7  Leiffh  224."  To  the  same  effect  see,  citinsr 
the  principal  case.  James  River  &  K.  Co.  v.  Lit- 
tlejohn.  18  Gratt.  81:  Oarden  v.  Davidson.  81  Va. 
750,761:  Newman  v.  Mollohan,  10  W.  Va.  608:  Key- 
stone Bridfire  Co.  v.  Summers,  13  W.  Va.  606;  McCoy 
V.  Allen,  16  W.  Va.  730:  Renick  v.  Ludinfirton,  20  W. 
Va.  686.  689:  Rlckard  v.  Schley.  27  W.  Va.  688;  Mc- 
Nult  V.  Trojfdon,  29  W.  Va.  469.  2  S.  E.  Rep.  329: 
Shaffer  v.  Fetty.  80  W.  Va.  270.  272.  4  S.  E.  Rep.  290, 
291:  McKay  V.  McKay.  33  W.  Va.  784,  11  S.  E.  Rep. 
217:  Cook  V.  Dorsey.  88  W.  Va.  199.  18  S.  E.  Rep.  469: 
Shinn  V.  Board  of  Education.  89  W.  Va.  606.  20  S.  E. 
Rep.  607.  See  also.  Bland  v.  Stewart,  35  W.  Va.  618. 
14  S.  E.  Rep.  216:  Bland  v.  Wyatt,  1  H.  &  M.  B43: 
Henderson  v.  Henderson,  9  Gratt.  394:  Strother  v. 
Mitchell.  80  Va.  149:  Strother  v.  Xaupi.  80  Va.  169. 
See  firenerally,  monofirraphic  note  on  "Decrees"  ap- 
pended to  Evans  v.  Spursrin,  11  Gratt,  616. 


against  the  defendants,  by  some  of  whom  an  ap- 
peal is  taken  to  the  court  of  appeals,  where  the 
decree  is  reversed  as  to  the  appellants,  and  In  all 
things  else  affirmed:  Hbld,  the  decree  is  a  mere 
nullity  as  to  the  party  who  was  not  named  in  the 
bill,  and  against  whom  the  bill  contained  no  al- 
legation and  prayed  no  relief. 

A  bill  was  exhibited  in  the  superiour  court 
of  chancery  of  Richmond,  by  John  Cocke 
and  Ann  his  wife  and  Elizabeth  Ronald. 
creditors  of  William  Bentley  the  elder» 
against  William  Bentley  the  younger,  and 
other  children  of  William  Bentley  the  elder, 
and  William  Coleman  and  other  purchasers 
claiming  under  their  co-defendants  the 
Bentleys,  for  the  purpose  of  having  certain 
conveyances  of  lands  of  William  Bentley  the 
elder  to  his  children,  set  aside,  as  voluntary, 
fraudulent  and  void,  as  against  the  plain- 
tiffs his  creditors.  William  Moseley  was  a 
purchaser  of  part  of  the  lands  conveyed  by 
William  Bentley  the  elder  to  his  children, 
the  conveyance  of  which  it  was  the  object 
of  the  bill  to  set  aside ;  but  he  was  not  made 
a  party  defendant  by  the  bill,  nor  was  there 
any  allegation  in  it,  nor  any  relief  prayed, 
against  him.  Tet  a  subpoena  was  sued  out 
and  served  upon  Moseley,  to  answer  the 
bill;  and  he  not  appearing,  it  was  followed 
by  a  decree  nisi,  which  was  also  served 
upon  .  him :  and  upon  the  hearing  of  the 
cause,  the  bill  was  taken  pro  confesso  as  to 
him,  and  a  decree  made  (interlocutory  as 
Moseley  contended,  final  as  the  plain- 
225  tiffs  insisted)  *which  affected  Mose- 
ley *s  rights,  as  well  as  those  of  the 
children  of  William  Bentley  the  elder,  and 
Coleinan  and  the  other  defendants,  pur- 
chasers under  the  conveyances  impugned 
by  the  bill.  William  Bentley  the  younger 
and  Coleman  appealed  from  the  decree  to 
this  court ;  which  reversed  the  decree  so  far 
as  it  affected  the  rights  of  Coleman,  and  in 
all  things  else  afifirmed  it.  The  case  is  re- 
ported by  the  name  of  Coleman  v.  Cocke,  6 
Rand.  618. 

After  the  cause  went  back  to  the  court  of 
chancery,  the  plaintiffs  commenced  supple- 
mental proceedings  against  sundry  persons 
holding  the  lands  conveyed  by  William 
Bentley  the  elder  to  his  children  under  pur- 
chases from  them,  who  were  not  defendants 
to  the  original  bill,  and  not  mentioned  in 
the  proceedings  or  in  the  decree  upon  it. 
Still,  Moseley  was  not  named  in  the  plead- 
ings; the  plaintiffs  claiming  under  the 
original  decree  by  default  against  him. 
While  these  new  proceedings  were  pending, 
Moseley  presented  an  answer  to  the  original 
bill,  controverting  the  claim  of  the  plain- 
tiffs to  relief  against  him,  and  asked  leave 
to  file  it;  and  he  filed  affidavits  to  explain 
the  reason  why  he  had  not  appeared  and 
put  in  an  answer  earlier.  The  chancellor 
refused  to  give  him  leave  to  file  his  answer, 
because  the  decree  by  default  against  him 
had  been  affirmed  by  the  court  of  appeals, 
and  because  his  reasons  for  not  having  an- 
swered earlier  were  insufficient.  Moseley 
appealed  to  this  court. 

Robinson,  for  the  appellant. 

Johnson,  for  the  appellee. 

TUCKER.  P.,  delivered  the  opinion  of 
the  court.  There  is  no  error  in  the  refusal 
to  permit  the  anpellant  Moseley  to  file  his 
answer  in  this  case.  No  person  has  a  right 
to  file  an  answer  in  any   suit    in   which  be 
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wag  not  a  party.  The  question  then 
is,  was  Moseley  a  party  here,  *rr  not? 
It  cannot  be  fairly  questioned,  that 
the  subpoena  and  conditional  decree  were 
t>oth  served  upon  him.  But  he  is  not  named 
in  the  bill ;  f  here  is  xio  allegation  any  where 
in  it,  which  bears  upon,  or  in  any  manner 
refers  to  him,  nor  is  any  decree  prayed 
against  him,  either  in  terms,  or  in  the 
usual*  language  praying  a  decree,  * 'against 
all  persons  unknown,  and  who  may  be  here- 
after discovered  claiming  under  or  combin- 
ing with  the  defendants."  It  is  a  distinct 
charge  against  other  persons,  and  it  prays 
distinctly  a  decree  against  them  for  certain 
lands.  Moseley,  therefore,  secims  to  me  not 
to  be  a  defendant,  in  any  fair  sense  of  the 
term.  No  process  is  prayed  against  him 
by  the  bill ;  and,  therefore,  according  to  the 
authorities,  he  was  not  a  defendant;  and 
there  being  no  charge  against  him  and  no 
decree  prayed,  he  had  nothing  to  defend. 
The  bill,  it  was  true,  was  taken  for  confessed 
against  him.  But,  as  it  charged  notfiing, 
nothing  was  confessed,  and  therefore  noth- 
ing could  be  decreed.  In  short,  a  decree 
against  one  not  named  in  the  bill,  and  no- 
wise comprehended  in  its  general  allega- 
tions, is  a  nullity.  He  is  not  bound  by  it, 
and  has,  therefore,  no  necessity  to  contest 
it,  or  answer  to  it.  If  he  has  been  improp- 
erly named  in  the  process,  the  plaintiff  may 
indeed  be  subject  to  his  action  for  vexing 
him  by  that  service,  when  he  was  in  fact 
not  a  party ;  but  ne  cannot  file  his  answer 
where  nothing  is  demanded  of  him.  It  is 
a  solecism  to  speak  of  his  answering  a  bill, 
in  which  he  is  not  named,  and  in  which  he 
does  not  even  by  inference  appear  to  have 
an  interest  or  concern.  The  court  is  of 
opinion,  therefore,  that  the  order  be 
affirmed;  stating,  however,  as  the  ground 
of  affirmance,  that  the  appellant  was  not  a 
party  to  the  suit,  and  was  not  bound  by  the 
decree,  and  therefore  was  under  no  necessity 
to  answer  the  bill,  and  had  no  right  to  in- 
sist on  filing  his  answer. 
Decree  for  that  cause  affirmed. 


227      *Turncr  v.    Davis  and    Others. 

Febmary,  1886,  Ricbmond. 
(Absent  Cabell,  J.) 

Eoalty  Practice— Pallare  to  Hake  Defence  at  Law— 
Riffht  to  Relief.*— In  a  motion  by  T.  asralnst  D.  to  re- 
cover money  which  T.  allesred  he  had  paid  as  D.'s 
surety,  the  conrt  holds  they  were  both  principals, 
and  gives  T.  judementacrainst  D.  for  one  moiety  of 
the  money  paid.  D.  makinsr  no  defence  at  law ;  then 
D.  flies  a  bill  in  equity,  shewing  that  T.  was  the  prin- 
cipal, and  he  the  surety,  and  states  a  reason  for 
his  failinsr  to  defend  himself  at  law.  which  he  does 
not  prove  to  be  true :  he  proves,  thatT.  was  the 
principal,  and  he  the  surety  :  but  Held,  his  case  is 
not  relievable  in  equity. 

Davis  holding  a  bond  of  one  Johnson,  in 
which  Turner  was  partly  interested  with 
him,  put  the  same  into  the  hands  of  Turner 
to  collect.  Turner  having  negotiated  .an 
assignment  of  this  bond  to  Nicholls  for  val- 
uable consideration,  applied  to  Davis  to  join 
him  in  the  assignment ;  and  the  assignment 
of  the  bond  to  Nicholls   was  executed  both 


•Equity  PrKtice— PaUare  to  Make  Defence  at  Law— 
Rifkl  to  Relief  —On  this  question  the  principal  case 
is  cited  Vq.  fooUnott  to  Haden  v.  Garden,  7  Leigh  167  : 
Soot-noU  to  Donnally  v.  Qinatt,  5  Leigh  SSO  :  Slack  v. 
Wood,  9  Gratt  48.  The  principal  case  Is  reported 
with  a  note  in  80  Am.  Dec.  502. 


by  Davis  and  Turner;  but  Turner  alone 
received  from  Nicholls  the  whole  consider- 
ation. Nicholls  brought  a  suit  on  the  bond 
against  Johnson,  the  obligor,  who  defended 
himself  upon  the  ground  that  the  bond  was 
given  for  a  gaming  consideration,  and  upon 
that  plea  defeated  the  action.  Whereupon 
Nicholls  brought  a  suit  against  Davis  and 
Turner,  upon  their  joint  contract  of  assign- 
ment, and  recovered  judgment  against  them 
both  for  the  amount  of  the  assigned  bond ; 
which  judgment  was  discharged  by  Turner. 
And  then  Turner  made  a  motion  against 
Davis,  for  the  money  so  paid  by  him  in  dis- 
charge of  Nicholls's  judgment,  as  money 
paid  by  him  as  Davis's  surety.  This  mo- 
tion was  first  continued  at  Davis's  costs, 
and  then  continued  for  four  successive 
terms  of  the  county  court;  and  at  the  sixth 
term,  the  court,  considering  Davis  and 
Turner  as  both  principals  in  the  as- 
228  signment  to  Nicholls,  gave  Turner  *a 
judgment  against  Davis  for  half  the 
sum  that  Turner  had  paid  to  Nicholls. 
Upon  this  judgment  Turner  sued  out  a  ca. 
sa.  against  Davis;  and  Davis  being  taken 
in  execution  upon  this  process,  the  sheriff 
refused  to  permit  him  to  go  home,  or  to  ac- 
company him  thither  in  order  that  he  might 
deliver  property  in  discharge  of  his  body. 
In  this  state  of  things.  Turner  agreed,  that 
if  Ferguson,  a  friend  of  Davis,  would  give 
him  his  own  bond  for  the  amount  of  the 
debt,  he  would  release  Davis  from  custody. 
Ferguson  gave  Turner  his  bond  accord- 
ingly, and  Davis  was  released.  Ferguson 
knew,  at  the  time,  that  Davis  denied  the 
justice  of  Turner's  claim ;  but  he  said,  that 
if  Davis  did  not  pay  thf  debt,  he  would. 
Ferguson's  bond  was  assigned  by  Turner  to 
Saunders  &  Co.  and  by  them  to  Early,  who 
brought  a  suit  on  it,  and  recovered  judg- 
ment against  Ferguson,  and  then  assigned 
the  judgment  to  Hale. 

Whereupon  Davis  and  Ferguson  exhibited 
a  bill  against  Turner  and  his  assignees,  in 
the  superiour  court  of  chancery  of  Lynch- 
burg, setting  forth  the  facts  above  detailed ; 
shewing  that  Turner  had  received  the  whole 
consideration  paid  by  Nicholls  for  the  as- 
signment of  Johnson's  bond;  that  therefore 
he  was  in  truth  the  principal  in  the  con- 
tract of  assignment  of  Johnson's  bond  to 
Nicholls,  and  had  no  right  to  call  upon 
Davis  for  contribution ;  so  that  the  judg- 
ment which  Turner  had  recovered  against 
Davis,  and  which  was  the  sole  consideration 
of  Ferguson's  bond  to  Turner,  was  unjust 
and  oppressive;  that  that  judgment  was  re- 
covered by  Turner  against  Davis  in  conse- 
quence, as  he  supposed,  of  the  absence  of 
Nicholls,  by  whom  it  could  have  been  proved 
that  Turner  received  from  him  the  whole 
consideration  for  the  assignment  of  John- 
son's bond:  which  evidence  Davis  was  un- 
able to  obtain,  as  Nicholls,  at  the  time  of 
the  judgment,  and  for  some  time  before, 
was  absent  in  some  one  of  the  northern 
states.  Wherefore,  the  bill  prayed  an  in- 
junction to  stay  proceedings  on  the 
229  judgment  *which  Early  assignee  of 
Saunders  A  Co.  assignees  of  Turner, 
had  recovered  against  Ferguson,  and  gen- 
eral relief. 

The  injunction  was  awarded. 

Turner,  in  his  answer,  denied  the  princi- 
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pal  allegation  of  the  bill,  namely,  that  he 
received  from  NichoUs  the  whole  consider- 
ation for  the  assignment  of  Johnson's  bond 
to  NichoUs,  and  asserted  that  the  money 
received  from  NichoUs  was  equally  divided 
between  Davis  and  himself. 

The  defendants  Saunders  &  Co.  fiUirly  and 
Hale  denied  all  notice  of  the  plaintiffs' 
equity  alleged  in  the  bill. 

All  the  allegations  of  the  bill  were  sub- 
stantiated by  incontrovertible  proofs;  ex- 
cept that  it  was  not  proved  that  NichoUs 
was  absent  from  the  country  at  the  time 
Turner  recovered  his  judgment  against 
Davis,  though  NichoUs  was  examined  as  a 
witness  in  this  suit  in  chancery. 

The  chancellor,  upon  a  hearing,  perpetu- 
ated the  injunction,  and  proceeded  to  make 
a  decree  between  the  co-defendants,  whereby 
Turner  was  made  responsible  to  his  as- 
signees for  the  amount  of  the  judgment 
which  they  had  recovered  against  Ferguson, 
and  from  which  Ferguson  was  relieved  by 
the  decree. 

Turner  applied  by  petition  to  this  court, 
for  an  appeal  from  the  decree ;  which  was 
aUowed. 

Johnson,  for  the  appellant. 

No  counsel  for  the  appellees. 

TUCKER,  P.  It  is  the  settied  rule  of  this 
court,  that  where  a  party  has  been  grossly 
inattentive  and  negligent  of  his  defence  at 
law,  he  shall  have  no  relief  in  equity.  Here 
It  appears,  that  Turner's  motion  against 
Davis  was  first  continued  at  the  defendant's 
costs ;  so  that  he  appeared  to  defend  himself 
upon  the  motion ;  and  it  was  continued, 
from  month  to  month,  for  several 
230  ^successive  terms  afterwards.  At 
length  judgment  was  rendered  against 
him,  because,  as  ^*he  supposed,"  NichoUs 
was  not  present  to  testify.  If  he  had  cause 
for  continuance  for  NichoUs's  testimony, 
he  ought  to  have  applied  for  a  continuance, 
and  if  it  was  refused,  taken  an  exception. 
This  he  did  not  do ;  and  then  he  comes  into 
equity,  alleging  Nicholls's  absence  from 
the  country  at  the  time  of  the  trial;  but 
he  does  not  prove  it,  though  NichoUs  him- 
self was  examined.  It  is  impossible,  with- 
out an  entire  overthrow  of  established  rules, 
to  sustain  the  bill  in  such  a  case.  This  I 
should  much  regret,  as  there  seems  every 
reason  to  suppose  that  Turner  received  the 
whole  money  from  NichoUs,  but  that  it  is 
manifest  to  me,  that  while  Davis  held  out 
the  threat  of  contesting  Turner's  right  of 
recovery,  he  was  willing  enough  to  avail 
himself  of  the  arrangement  made  by  Fergu- 
son, by  quitting  the  close  custody  in  which 
he  was.  If  he  can  be  considered  as  assent- 
ing to  the  arrangement,  then  the  case  is 
one  of  compromise  and  adjustment  of  a  sub- 
sisting dispute,  and  so  ought  to  terminate 
the  contest.  If  he  did  not  assent,  then  Fer- 
guson has  introvened  of  his  own  accord,  and 
has,  for  the  consideration  of  his  bond,  ob- 
tained the  discharge  of  Turner's  debtor, 
with  full  knowledge  of  the  debtor's  denial 
of  the  debt.  In  this  aspect  of  the  case,  he 
must  be  held  responsible,  whether  he  can 
have  recourse  to  Davis  or  not.  His  respon- 
sibility is  independent  of  Davis's.  The 
consideration  of  his  bond  is  the  release  of 
Davis  from  custody,  not  the  debt  due  from 
Davis;  and,    accordingly,    we  find  he  gave 


the  assurance  at  the  time  that  he  would  pay 
whether  Davis  did  or  not. 

The  other  judges  concurred.     Decree  re 
versed,  and  bill  dismissed. 


231  *Chapline  v.  Oyerseers  of  the  Poor  &c 

February.  18S6.  Rtchmond. 

(Absent  Cabsll,  J.) 

[80  Am.  Dec.  504.] 

Ovwjeeri  of  Poor— Rlffht  to  nslntaln  Salt.— The  over- 
seers of  the  poor  are  a  corporate  body  who  can 
maintain  a  suit 

Saoie— RIffht  to  Motion  assinst  Predecessor.— They 
may  maintain  a  motion  against  a  predecessor  In 
office,  for  moneys  offldaUy  received  by  him,  and 
unaccounted  for. 

SsoM— SobnilssloB  to  ArMtrstloa.*— They  may  submit 
SQch  a  claim  to  arbitration. 

Same— Bxptration  of  Tom  Poadloc  Motion— effect.— 
And,  if  pending  such  a  motion,  the  plaintifEs*  own 
term  of  office  expires,  their  motion  does  not  abate. 
but  they  may  proceed  in  the  prosecution  of  It, 
beinff  themselves  accountable  to  their  successors 
for  the  money  they  shall  recover. 

The  overseers  of  the  poor  for  the  county 
of  Ohio  for  the  year  1827,  made  a  motion  in 
the  county  court  against  Chapline,  who 
had  been  an  overseer  of  the  poor  for  the 
county  for  the  years  1823,  1824  and  1825,  for 
a  balance  of  moneys  by  him  ofiBcially  re- 
ceived and  unaccounted  for.  Chapline,  in 
his  defence,  produced  three  several  acconnta 
of  his  transactions  for  the  three  years,  set- 
tled by  commissioners  appointcMl  by  the 
county  court,  shewing,  it  seemed,  mnch 
smaller  balances  against  him  than  those 
which  the  plaintiffs  claimed:  and  he  In- 
sisted, that  the  plaintiffs  were  not  entitled 
to  recover  in  this  motion,  because  it  did  not 
appear  that  they  were  duly  elected  and  ap- 
pointed overseers  of  the  poor ;  that  if  the 
plaintiffs  could  maintain  their  motion,  thej 
were  precluded  by  the  accounts  so  settled* 
from  shewing  errors  therein ;  and  that  over- 
seers of  the  poor  could  not  maintain  a  mo- 
tion against  their  mredecessors  in  office, 
without  first  having  their  accounts  r^^i^larly 
settled,  and  thereby  ascertaining  the  t>al- 
ances.  The  county  court  dismissed  the 
motion.  The  plaintiffs  filed  a  bill  of  excep- 
tions, and  appealed  to  the  circuit  cotirt; 
which  reversed  the  judgment,  and  remandcMl 
the  cause  to  the  county  court  for  further  pro- 
ceedings. 

232  *Upon    the   second    hearing  of   the 
motion  in  the  county  court,  Chapline 

shewed,  that  no  specific  appropriation  had 
been  made  of  the  moneys  in  his  hands  as 
an  overseer  of  the  poor,  to  his  soccesaors 
in  ofiice ;  and,  on  this  ground,  he  again  ob- 
jected, that  the  plaintiffs  could  not  maintain 
this  motion.  The  plaintiffs  insisted,  that 
they  were  entitled  to  the  motion,  l>ecanse 
the  statute  gave  it  to  them,t  and  because 
the  circuit  court  had  decided  the  point.  The 
county  court  overruled  this  objection  of 
Chapline,  and  entertained  the  motion ;  to 
which  Chapline  excepted. 

Then,  by  consent,  *' all  matters  in  dispute 
between  the  parties  in  the  cause  were  re- 
ferred to  arbitrators,"  whose  award  shonld 
be  entered  as  the  judgment   of   the   coort. 


^Arbitration  and  Award.— See  monographic  n^U  on 
"Arbitration  and  Award**  appended  to  Basseit  v. 
Cannioffham,  9  Oratt.  684. 

tSee  2  Rev.  Ck>de.  ch.  210,  {«.  9S»94.  pp.  S70,  t7L— 
Note  in  Ori^nal  Edition. 
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The  arbitrators  made  and  returned  a  general 
award,  that  the  defendant  should  pay  the 
plaintiffs  1026  dollars,  with  interest  Ac, 

The  plaintiffs  prayed  judgment  upon  the 
award.  But  the  defendant  shewed  that  the 
plaintiffs  were  not  now  overseers  of 
the  poor,  their  term  of  ofBce  having  expired 
pending  the  motion,  and  successors  having 
been  regularly  elected  and  appointed ;  and 
he  moved  the  court  to  enter  an  abatement 
of  the  plaintiff's  motion.  But  the  court 
overruled  the  objection,  and  gave  judgment 
for  the  plaintiffs  according  to  the  award. 
Chapline  again  excepted.  And  he  took  an 
appeal  from  the  judgment  to  the  circuit 
court,  which  aflSrmed  it;  and  then  he  ap- 
pealed to  this  court. 

Campbell,  for  the  appellant. 

Johnson,  for  the  appellees. 

TUCKER,  P.,  delivered  the  opinion  of 
the  court.  The  first  point  to  be  established 
in  this  case,  is  the  character  of  the  over- 
seers of  the  poor.  By  the  act  of  May  1780, 
ch.  22,  10  Hen.  stat.  at  large,  pp.  288-9;  the 
overseers  of  the  poor  were  commanded 

233  to   be   elected,  *and  were  declared  to 
be  a  body  politic  and  corporate,  to  sue 

and  be  sued,  and  were  invested  with  the 
powers  and  duties  of  former  churchwardens 
and  vestries.  This  character  they  still  re- 
tain. Next,  if  we  advert  to  the  law  as  to 
churchwardens,  we  find  that  they  are  a 
quasi  corporation  with  power  to  sue  and  be 
sued,  1  Blacks.  Comm.  394,  and  that  suc- 
ceeding churchwardens  may  bring  an  action 
of  account  against  their  predecessors  at 
common  law,  1  Bac.  Abr.  Churchwardens, 
K.  p.  604.  Moreover,  though  churchwardens 
cannot  commence  a  suit  in  their  own  names 
after  their  year  is  out,  yet  if  a  suit  was 
t>egiin  within  their  year,  they  might  proceed 
with  it  after  their  year  was  out;  **it  being 
ex  necessitate  to  prevent  people  from  delays 
in  order  to  wear  out  the  year;"  Dent  v. 
Prudence,  2  Stra.  852.  Thus  an  answer  is 
at  once  afforded  to  most  of  the  questions  in 
this  case.  The  overseers  of  the  poor  can 
•ne  their  predecessors ;  and  the  statute  gives 
them  the  summary  remedy  by  motion.  The 
proceeding  does  not  abate  by  the  expiration 
of  their  office,  but  may  go  on  in  their  names 
to  a  recovery,  for  the  amount  of  which  they 
in  turn  will  be  accountable  to  their  suc- 
cessors. Being  a  corporation  capable  to 
•ue,  the^  moreover  have  power  to  submit  to 
arbitration;  for  it  is  a  general  principle, 
that  whoever  can  contract  can  submit;  and, 
indeed,  in  general,  whoever  can  sue  is  en- 
titled to  submit  except  those  who  cannot 
contract.  As  to  the  errors  in  judgment  of 
the  arbitrators,  I  perceive  none  upon  the 
face  of  the  award ;  and  even  if  there  were 
any,  it  is  well  established,  that  where  a 
matter  of  law  is  referred,  the  parties  must 
sbide  by  the  decision  though  erroneous; 
Smith  V.  Smith,  4  Rand.  95;  6  Ves.  282;  9 
Ves.  364.  And  as  to  the  facts,  the  court 
by  the  reference  is  divested  of  all  judgment 
as  to  them;  per  lord  commissioner  Eyre 
in  Dick  v.  Milligan,  2  Ves.  jr.  24. 
Judgment  affirmed. 

234  ♦Qornto  v.  Bonney. 
Febraary.  1899,  Richmond. 

(Absent  CABKiiL,  J.) 
BvMMce  —  Wills  —  Copy     •! — Autbentlcstloii 


Act  ofCongrctg.— A  copy  of  a  will  and  of  the  probat 
thereof  in  a  conrt  of  N.  Carolina,  is  offered  in  evi- 
dence :  it  is  authenticated  by  a  certificate  of  the 
clerk  of  the  court  under  his  seal  of  office,  and  by 
a  certificate  of  the  presiding  justice  of  the  court, 
that  the  clerk's  certificate  (not  his  attestation)  is 
In  due  form  :  Hbld,  the  authentication  is  proper 
according  to  the  act  of  congress  of  May  26.  1790, 
and  that  act,  not  the  act  of  March  S7. 1804.  is  appli- 
cable to  the  case :  and,  therefore,  the  copy  is 
proper  evidence  in  our  courts. 

Detinue  for  a  slave,   by  Bonney   against 
Gornto,    in  the    circuit  court   of  Princess 
Anne.     Plea,    the   general   issue.     At    the 
trial,  the   defendant  filed   two  bills   of  ex- 
ceptions to  opinions  of  the  court. 

1.  The  defendant,  to  support  the  issue  on 
his  part,  offered  in  ewdence  an  office  copy 
of  the  last  will  and  testament  of  Elijah 
CAson,  and  a  copy  also  of  the  probat  thereof 
in  the  county  court  of  pleas  and  quarter 
sessions  of  Currituck,  North  Carolina ;  with 
a  certificate  of  the  clerk  of  the  court  sub- 
joined, in  these  words — ** State  of  N.  Caro- 
lina, Currituck  county:  I,  8.  Hall,  clerk  of 
the  county  court  of  pleas  and  quarter  ses- 
sions for  the  county  and  state  aforesaid,  do 
certify  the  above  to  be  a  true  copy  of  the 
last  will  and  testament  of  Elijah  Cason  de- 
ceased, and  of  the  probat  of  the  same. 
Given  under  my  hand  and  seal  of  office,  at 
Ac."  (Signed)  "S.  Hall,  C.  C.  C."  with 
the  seal  annexed.  And  a  certificate  of  the 
presiding  justice  in  North  Carolina,  in  the 
following  words—** State  of  N.  Carolina, 
Currituck  county:  I,  C.  Etheridge,  chair- 
man and  presiding  justice  of  the  county 
court  of  pleas  and  quarter  sessions  for  the 
county  and  state  aforesaid,  do  certify  that 
S.  Hall  is  now,  and  was  at  the  time  of 
signing  the  above,    clerk   of   the  aforesaid 

court,  and  that  his  certificate  Ac.  rec- 
235      ords  Ac.  are  in    due  *form,    and  due 

faith  should  be  given  to  his  official 
acts.  Given  under  my  hand  Ac."  (Signed) 
**C.  Etheridge,  chairman."  Whereupon, 
the  plaintiff's  counsel  objected  to  the  ad- 
mission of  the  evidence,  **on  the  ground  of 
the  record  not  being  duly  authenticated  ac- 
cording to  the  laws  of  congress;"  and  the 
court  sustained  the  objection ;  to  which  the 
defendant  excepted. 

2.  The  plaintiff,  in  order  to  shew  in  what 
character  he  took  certain  slaves  (of  whom 
the  slave  in  question  was  one),  offered  in 
evidence  the  record  of  a  judicial  proceeding 
in  the  county  court  of  pleas  and  quarter  ses- 
sions of  the  same  county  of  Currituck,  upon 
a  petition  of  the  plaintiff  Bonney  and  Abiah 
his  wife,  who  was  the  relict  of  the  testator 
Cason,  stating  that  she  had  renounced  her 
husband's  will,  and  praying  the  court  to 
order  a  jury  to  lay  ofl^  her  distributive  share 
of  her  deceased  husband's  estate;  upon 
which  the  court  ordered  the  jury ;  the  jury 
reported,  inter  alia,  that  Bonney  and  wife 
should  receive  a  slave  named  Charles,  being 
part  of  a  legacy  bequeathed  by  the  testator 
Cason  to  his  daughter  Ann ;  and  the  court 
confirmed  the  report.  To  this  was  sub- 
joined a  certificate  of  S.  Hall,  the  clerk  ot 
the  court,  under  his  hand  and  seal  of  office, 
in  the  same  form,  mutatis  mutandis,  with 
his  certificate  authenticating  Cason's  will, 
stated  in  the  first  bill  of  exceptions;  and  a 
certificate  of  C.  Etheridge,  chairman  and 
presiding  justice,  also  in  the  same  form 
with  his  certificate  authenticating  the  will,. 
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^ith  this  single  difference,  that  in  this  he 
certified  that  the  clerk's  attestation  was  in 
due  form,  whereas  in  the  other,  he  certified 
that  the  clerk's  certificate  was  in  due  form. 
To  the  admission  of  this  evidence  the  de- 
fendant objected,  because  the  record  was 
not  duly  authenticated,  and  it  was  moreover 
res  inter  alios  acta :  but  the  court  overruled 
the  objection,  and  admitted  the  evidence, 
instructing  the  jury,  that  it  was  no  evidence 
of  title  in  the  plaintiff;  but  that  it  was  a 
fact  or  circumstance  entitled   to  their 

236  consideration,    in    ^ascertaining    the 
character  of  the  plaintiff's  possession, 

that  is,  whether  he  had  taken  the  property 
awarded  by  the  jury  tp  his  wife  in  character 
of  her  husband,  or  in  charapter  of  guardian 
of  the  defendant's  wife,  and  that  the  record 
was  evidence  for  no  other  purpose.  To  this 
opinion  also  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff;  to  which  this  court  upon  the  pe- 
tition of  the  defendant  allowed  him  a  super- 
sedeas. 

Robinso'!!,  for  the  plaintiff  in  error.  Com- 
paring the  authentications  of  the  two  docu- 
ments, one  of  which  was  rejected  and  the 
other  admitted  in  evidence,  the  only  differ- 
ence is,  that  the  presiding  justice  certified, 
in  the  last  instance,  that  the  clerk's  attes- 
tation, and  in  the  first,  that  his  certificate, 
was  in  due  form.  The  act  of  congress  of 
May  1790,  2  Bior.  L.  U.  S.  ch.  38,  p.  102, 
does  indeed  require,  that  the  presiding  jus- 
tice shall  certify,  that  the  clerk's  ** attesta- 
tion" is  in  due  form.  But  here  the  clerk*s 
certificate  was  exactly  the  act  of  attestation 
meant  by  the  act  of  congress. 

Johnson,  contra.  1.  The  clerk  gives 
the  certificate  under  his  seal  of  office;  non 
constat,  that  this  was  the  seal  of  the  court, 
which  the  statute  requires.  2.  The  clerk 
does  not  certify  that  the  will  was  recorded, 
and  that  his  copy  was  a  copy  of  the  recorded 
will,  but  only  that  it  was  a  copy  of  the  will 
and  of  the  probat'in  his  keeping;  so  that  it 
nowise  appears,  that  this  was  a  judicial 
proceeding  of  N.  Carolina, — that  the  will 
and  probat  was  a  record  appertaining  to  a 
court.  Therefore,  the  authentication  should 
have  been  according  (not  to  the  act  of  con- 
gress of  May  1790,  but)  to  the  act  of  March 
1804;  3  Bior.  L.  U.  S.  ch.  409,  p.  621.  And 
then,  certainly,  the  authentication  was  not 
regular,  for  the  character  of  the  presiding 
justice  is  nowise  verified.  In  this  too,  the 
court  will  see  the  main  difference  between 
the    authentication    of   the  one  docu- 

237  ment,  which  was  approved,  *and  that 
of  the  other,  which  was   disapproved, 

by  the  circuit  court. 

Robinson,  in  reply.  As  to  the  seal  an- 
nexed to  the  clerk's  certificate,  the  presiding 
justice  certified  that  the  clerk's  certificate 
was  in  due  form ;  of  course,  that  the  proper 
seal  was  annexed.  Besides,  the  clerk's  seal 
of  office  must  be  intended  to  be  the  seal  of  the 
court.  With  regard  to  the  other  objection, 
here  is  a  copy  of  a  will,  and  of  a  sentence 
of  probat  in  usual  judicial  form.  The  pro- 
bat  of  a  will  is,  in  its  nature,  a  judicial 
proceeding,  and  the  will  proved  is  part  of 
that  proceeding. 

P3R  CURIAM.     The  circuit  court  erred  in 


refusing  to  let  the  copy  of  Cason's  will  go 
in  evidence  to  the  jury.  It  was  sufficiently 
authenticated.  Judgment  reversed,  and 
cause  sent  back  for  a  new  trial. 
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*  Morgan  v.  Carson. 

February,  1880,  Richmond. 
(Absent  CabblLh  J.) 


Eqaity  Pnictk»-Pailare  to  Defend  at  Law— Rlffht  to 
Reeort  to  Equity  *~C.  is  indebted  to  M.  by  bond,  and 
M.  is  at  the  same  time  indebted  to  C  for  services 
as  an  overseer,  though  the  rate  of  his  wa? es  is  not 
fixed  by  contract:  M.  brings  suit  ag-ainst  C.  on  the 
bond,  and  recovers  Judgment  by  default:  and 
then  C.  files  a  bill  in  equity  to  injoin  proceedlnjrs  on 
the  judRment,  alleging  a  reason  for  hlsfailinsr  to 
defend  himself  at  law.  which  however  he  does  not 
prove  to  be  founded  in  fact;  Hbu).  C  had  complete 
remedy  at  law.  either  by  action  of  assumpidt  on  a 
qaantum  meruit,  or  by  way  of  set-off  in  M-'s  action 
afiralnst'hlm,  and  as  he  does  not  prove  his  excuse 
for  not  defending-  himself  in  tbat  action,  the  court 
of  equity  has  no  Jurisdiction  to  relieve  him. 

Quere,  whether,  if  he  had  proved  his  excuse  for  not 
defending-  himself  at  law,  his  case  would  have 
been  relievable  in  equity? 

A  bill  was  exhibited  by  Carson  against 
Morgan,  in  the  superiour  court  of  chancer j 
of  Lynchburg,  alleging, — that  Morgan  em- 
ployed Carson  as  his  overseer,  first  at  a 
particular  plantation  for  a  single  year,  at 
the  stipulated  wages  of  173  dollars ;  and  af- 
terwards Morgan  employed  him  to  superin- 
tend all  his  plantations,  some  of  which  were 
distant  from  the  others;  but  the  rate  of 
wages  for  this  service  was  not  fixed,  it  being 
agreed,  that  Morgan  should  pay  Carson  as 
much  as  his  services  were  worth.  That 
Carson  performed  the  service  of  general 
superintendant  of  all  Morgan's  plantations 
for  three  years,  and  charged  for  this  service 
300  dollars  a  year,  which  was  a  reasonable 
charge.  That  Carson  during  the  time  sold 
Morgan  tobacco,  and  Morgan  paid  some 
debts  for  him,  which  transactions  were 
stated  in  an  account  rendered  by  Morgan, 
in  which,  however,  no  credit  was  allowed 
Carson  for  his  three  years  services.  That 
allowing  Carson  such  credit  for  his  services, 
Morgan  would  be  indebted  to  him,  on  a  fair 
settlement  of  accounts,  above  200  dol- 
lars. That  nevertheless,  Morgan 
239  ^having  acquired  a  bond,  which  Car- 
son had  executed  to  other  persons  for 
313  dollars,  had  brought  suit  upon  the  same 
against  Carson,  and  recovered  a  judgment. 
That  Carson  would  have  defended  himself 
in  that  suit  at  law;  but,  thinking  that  the 
suit  had  been  brought  in  the  circuit  conrt 
of  Campbell,  he  retained  counsel  to  defend 
him  there ;  who,  not  finding  the  suit  on  the 
docket  of  that  court,  applied  for  information 
to  Morgan's  attorney,  and  learned  froa 
him  that  the  suit  was  in  the  county  court; 
whereupon  it  was  agreed  that  the  suit  should 
be  transferred  to  the  circuit  court,  but  be- 
fore the  next   ensuing   term    of   the  circnit 


•Equity  Practlco— Failure  to  Defend  at  Law->IUgM 
to  Resort  to  Equity.— On  this  question  the  principal 
case  is  cited  in  foot-note  to  Haden  v.  Garden.  7  Lelffta 
157. 

5ainc-Pailare  of  Bill  to  State  Equity.— The  princi- 
pal case  is  cited  In  Green  v.  Massie.  SI  GratL  9SL  and 
note:  Hudson  v.  Kline.  9  Gratt.  884:  Buffalo  v.  Town 
of  Pocahontas.  85  Va.  236,  7  S.  E.  Rep.  238:  Boston 
Blower  Co.  v.  Carman  Lumber  Co..  M  Va.  100.  95  S. 
E.  Rep.  390.  The  principal  case  is  also  cited  in  Bailer 
Construction  Co.  v.  Purcell,  88  Va.  802,  IS  S.  £.  Rep. 
456. 
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court,  an  office  judgment  was  confirmed  in 
the  county  court.  Therefore,  the  bill  called 
for  a  discovery  of  the  contracts  between  the 
parties,  and  prayed  an  injunction  to  stay 
proceedings  on  Morgan's  judgment  at  law, 
and  a  decree  for  the  balance  due  to  Carson 
on  the  account. 

The  injunction  was  awarded. 

Morgan  made  no  objection  to  the  jurisdic- 
tion of  the  court  of  chancery,  but  in  his 
answer  defended  himself  upon  the  merits ; 
giving  a  diiferent  account,  in  many  partic- 
ulars, of  the  contracts  between  him  and 
Carson  for  Carson's  services  as  his  overseer 
and  as  general  superintendant  of  his  plan- 
tations, and  insisting  that  the  compensa- 
tion Carson  claimed  for  the  latter  was 
unreasonable. 

Many  depositions  were  taken  and  filed, 
all  relating  to  the  merits  of  the  controversy. 
But  there  was  no  evidence  proving  the  facts 
alleged  in  the  bill,  to  account  for  and  ex- 
cuse the  failure  of  Carson  to  defend  himself 
in  the  suit  at  law. 

The  chancellor  referred  the  accounts  to  a 
commissioner ;  and  upon  his  report,  decreedf 
that  the  injunction  should  be  perpetuated, 
and  that  Morgan  should  pay  Carson  26  dol- 
lars with  interest  Ac,  and  the  costs  of  suit. 
From  which  decree  Morgan  appealed  to  this 

court. 
240  *The    cause    was     argued    here    by 

Johnson  for  the  appellant,  and  Robin- 
son for  the  appellee,  upon  an  objection 
taken  by  Johnson  to  the  jurisdiction  of  the 
court  of  chancery ;  because,  as  he  insisted, 
the  plaintiff  n^ight  either  have  defended 
himself  at  law,  and  had  not  proved  the  ex- 
cuse he  alleged  for  his  failure  to  do  so,  or 
he  had  a  complete  remedy  at  law  by  action 
of  assumpsit  on  a  quantum  meruit  for  his 
services.  Robinson  argued,  on  the  con- 
trary, that  the  bill  stated  a  case  proper  for 
relief  in  equity ;  and  that,  as  the  defendant 
had  nowise  objected  to  the  jurisdiction,  so 
as  to  call  for  proof  of  any  fact  necessary  to 
sustain  it,  but  had  defended  himself  on  the 
merits,  the  chancellor  at  the  hearingf  and 
much  more  this  court,  could  pay  no  regard 
to  the  objection.  He  referred  to  1  Rev. 
Code,  ch.  66,  {  86,  p.  214,  and  cited  Brick- 
house  V.  Hunter,  4  Hen.  &  Munf.  363;  Hick- 
man v.  Stout,  2  Leigh  6;  Vanlew  v. 
Bohannan,  4  Rand.  537.  The  facts  alleged 
in  the  bill  to  excuse  the  failure  of  the  plain- 
tiff in  equity  to  defend  himself  in  the  suit 
at  law,  not  being  denied,  proof  of  them  was 
not  necessary;  Page's  ex'or  v.  Winston's 
adm'r,  2  Munf.  298. 

TUCKER,  P.  The  value  of  the  appellee's 
services  was  the  only  matter  in  litigation 
in  this  case;  and  I  am  clearly  of  opinion, 
that  it  would  have  been  much  better  settled 
had  he  brought  his  suit  at  law,  than  it  can 
be  before  a  commissioner  of  the  court  of 
chancery.  Were  the  case  properly  in  court, 
I  should  think  that  an  issue  should  have  been 
directed  rather  than  an  account.  It  is  not, 
in  short,  a  case  for  an  account,  and  there- 
fore this  court  has  not  jurisdiction  of  it.  It 
is  a  simple  question  of  quantum  meruit, 
which  is  always  best  settled  by  a  jury  of 
the  country. 

There  are  two  grounds  on  which  it  was 
contended  that  a  court  of  equity  has  juris- 
diction of  the  case.    The  first  is,  that  the 


plaintiff  had  a  good   defence  at  law,  which 
he    was  prevented    from   making    by 

241  surprize    or  *accident.     But  this  can- 
not avail  him,    because   the   facts   he 

states  were,  if  true,  clearly  susceptible  of 
proof,  and  that  proof  has  not  been  adduced. 
In  this  regard,  then,  the  case  stands  nakedly 
thus — that  the  plaintifi  seeks  here  to  arrest 
a  judgment  at  law,  upon  a  ground  of  de- 
fence which  might  have  availed  him  in  a 
court  of  law,  and  which  he  neglected  to 
make.  Such  an  attempt  cannot  receive  the 
countenance  of  this  court.  A  long  train  of 
decisions,  no  longer  necessary  to  be  cited 
or  reviewed,  leaves  us  no  room  for  hesita- 
tion in  dismissing  such  a  case  from  the 
equitable  forum. 

The  second  ground  on  which  the  jurisdic- 
tion was  supposed  to  rest,  is  the  character 
of  the  demand.  And  here,  I  readily  admit, 
that  if  the  court  had  jurisdiction  of  the 
subject  or  demand,  though  it  was  improper 
to  award  an  injunction,  yet  the  court  might 
properly  proceed  with  the  cause,  provided 
the  right  of  the  party  was  not  concluded 
by  the  trial  at  law.  I  am  inclined  to  think, 
in  this  case,  it  was  not  so  concluded.  My 
impression  is,  that  the  demand  of  Carson 
against  Morgan  was  not  a  good  legal  set- 
off; for  unliquidated  damages  are  not  a 
matter  of  set-off  at  law,  more  than  in 
equity.  And,  moreover,  a  defendant  has 
the  election  either  to  set  off  his  demand,  or 
if  he  prefers  it,  to  institute  his  cross  action. 
The  omission  of  Carson,  then,  to  set  off  his 
claim  for  services  did  not  conclude  his  right 
to  recover  the  value  of  them.  But  the  ques- 
tion recurs,  whether  this  demand  was  a 
proper  subject  of  equitable  jurisdiction?  I 
think  it  was  not.  It  is  an  action  in  equity 
for  damages,  arising,  indeed,  out  of  a  con- 
tract, but  still  a  naked  action  for  damages. 
This  cannot  be  sustained  in  equity.  In 
Robertson  v.  Hogsheads,  3  Leigh  667,  673, 
it  was  said—** A  bill  for  damages  only  will 
not  lie  in  equity.  The  court  could  only  as- 
certain these  damages  by  sending  the  case 
to  a  court  of  law.  To  that  court,  therefore, 
the  party  should  apply,  instead  of  clogging 
the    litigation  by    a    suit    in    equity, 

242  which  could  *only  end  where  he  ought 
to  have  begun.     Would  it  be  just,  that 

the  defendants  should  be  charged  with  the 
costs  of  this  unnecessary  proceeding?" 
Ought  the  suitor  to  be  permitted  to  go 
through  the  court  of  chancery,  to  get  into 
the  court  of  law,  instead  of  fcoing  into  the 
court  of  law  at  once?  Surely,  this  would  be 
a  gross  abuse  in  any  system  of  jurispru- 
dence. Again,  in  Smith  v.  Marks,  2  Rand. 
449,  a  bill  was  filed  by  a  carpenter  against 
his  employer,  to  recover  the  balance  due 
him  for  building  a  house.  Now,  this  was 
exactly  like  the  case  at  bar,  which  is  for 
services  performed  as  an  overseer.  Both 
are  cases  of  quantum  meruit.  In  that  case, 
judge  Carr,  delivering  the  opinion  of  the 
court,  observed — **In  the  case  before  us,  I 
think  a  court  of  law  can  not  only  give  a 
remedy,  but  a  more  complete  remedy  than 
a  court  of  equity.  It  is  a  simple  matter  of 
contract  and  work  and  labour.  The  plain- 
tiff says,  he  has  built  the  house  according 
to  contract  and  must  be  paid.  The  defend- 
ant says,  he  has  done  his  work  badly,"  [so 
says   Morgan  here]  **has  broken   his  con- 
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tract,  and  has  received  as  much  as  he  de- 
serves. Now,  this  seems  to  me  a  case 
peculiarly  apt  for  the  decision  of  a  jury  of 
the  country;  men  who  understand  these 
matters,  and  who,  with  the  witnesses  before 
them,  with  counsel  to  assist,  and  a  court  to 
superintend  the  whole,  would  settle  fairly 
such  a  matter  as  this  in  one  hour:  whereas 
in  equity,  it  has  been  depending  nineteen 
years.  The  commissioner  charges  for  76 
hours,  making  a  fee  of  57  dollars.  The 
record  is  stuffed  with  innumerable  deposi- 
tions, and  the  costs  of  the  whole  cannot  be 
less  than  200  dollars.  Is  not  this  mon- 
strous?" Accordingly,  this  court  affirmed 
the  chancellor's  decree  dismissing  the  bill, 
and  turning  the  party  round,  after  nineteen 
years,  to  begin  de  novo  at  law.  It  cannot 
but  strike  the  most  careless  observer,  that 
every  word  in  this  opinion  tells  in  its  ap- 
plication to  the  assertion,  in  a  court  of 
equity,  of  Carson's  demand  for  com- 
243  pensation  as  an  overseer.  *The  cases 
are,  in  the  view  we  are  now  taking, 
altogether  parallel,  and  this  must  share  the 
fate  which  overtook  that  after  a  fruitless 
race  of  nineteen  years.  • 

I  am  of  opinion,  therefore,  that  the  decree 
be  reversed,  and  the  bill  dismissed. 

The  other  judges  concurred.  CARR,  J., 
added,  (by  way,  he  said,  of  exclusion  of  a 
conclusion)  that  he  did  not  think  the  excuse 
alleged  in  the  bill  for  the  failure  to  make 
defence  at  law,  would  have  been  sufficient 
to  sustain  the  jurisdiction,  even  if  it  had 
been  proved,  which  it  was  not.  The  case 
was  assumpsit  on  a  quantum  meruit  for  work 
and  labour  done,  and  was  altogether  unfit 
for  a  court  of  equity. 

Decree  reversed,  and  bill  dismissed. 
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*Chichester's  Adm'r  v.  Mason. 

February,  1886,  Richmond. 
(Absent  Tuckbb.  P.*) 


SuretleB— DItchsrget— C«se  at  Bsr.— O.  taaviDg'  a  judr- 
ment  oa  a  forthcoming-  bood  afirainst  M'C.  princi- 
pal and  M.  surety,  snes  out  a  fl.  fa.  thereon,  and 
puts  it  into  the  hands  of  the  sheriff.  M*C.  at  the 
time  holding-  ample  anincumbered  property  to 
satisfy  the  execution,  thoug-h  he  was  much  in- 
debted, and  C.  donbted  hla  sUbility  :  while  the 
execution  is  in  the  sheriff's  hands,  C.  without  the 
consent  or  knowledg-e  of  M.  the  surety,  enters 
into  an  agreement  with  M'C.  the  principal,  to 
irive  him  indulgence,  but  without  specifying  for 
what  time,  and  to  direct  the  sheriff  not  to  proceed 
on  the  execution,  in  consideration  of  M'C. 's  agree- 
ing to  pay  him  ten  per  cent  per  annum  for  the  in- 
dulgence: C.  accordingly  directs  the  sheriff  not  to 
proceed  with  the  execution  :  about  three  months 
after,  M'C.  the  principal  dies  insolvent,  not  having- 
paid  C.  any  part  of  the  ten  per  cent:  and  then  C. 
sues  execution  against  M.  the  surety  :  Heu).  by 
the  court  of  chancery,  the  surety  was  discharg-ed 
in  equity  by  the  creditor's  dealings  with  the  prin- 
cipal debtor  :  and  decree  affirmed  by  the  equal 
division  of  this  court. 

Upon  a  bill  in  chancery,  exhibited  by 
Mason  against  Chichester's  administrator, 
in  the  county  court  of  Fairfax,  the  case 
appearing  by  the  pleadings  and  proofs  in 
the  cause,  was  thus— 

•He  decided  the  cause  in  the  court  of  chancery;  so 
that  three  judg-esof  this  court  approved  the  decree. 

tSuretle*— Discharge.— Upon  the  question  as  to 
when  a  surety  is  discharged  by  an  ag-reement  be- 
tween the  creditor  and  the  principal  debtor,  the 
principal  case  Is  cited  in  foot-note  to  Hill  v.  Bull, 
Gilm.  149  ;  Ashby  v.  Smith.  9  Leigh  174 ;  Armistead 
V.  Ward,  2  Pat  &  H.  611  :  Crouirhton  v.  Duval,  3 
Call  09  ;  Ward  v.  Vass,  7  Leigh  140. 


One  Blacklock  having  obtained  judgment 
and  award  of  execution  on  a  forfeited  forth- 
coming bond,  against  M'Carty  the  princi- 
pal, and  Mason  the  surety,  in  the  bond, 
transferred  the  judgment  to  Chichester, 
who  sued  out  a  fieri  facias  thereupon,  and 
put  the  same  into  the  sheriff's  bands. 
M'Carty,  the  principal  debtor,  was  mncb 
indebted ;  yet  he  had,  at  the  time,  unin- 
cumbered property  amply  sufficient  to  sat- 
isfy this  execution,  and  the  debt  might 
have  been  made  out  of  his  property,  if  the 
sheriff  had  been  permittea  to  proceed 

245  on  the  execution.    *But,  after  the  ex- 
ecution   had    been    delivered    to    the 

sheriff,  Chichester,  without  the  consent  or 
knowledge  of  Mason  the  surety,  entered  into 
an  arrangement  with  M'Carty,  whereby  he 
agreed  to  give  M'Carty  indulgence,  and  to 
direct  the  sheriff  not  to  levy  the  execution, 
in  consideration  of  an  agreement  by 
M'Carty  to  pay  him  ten  per  centum  per  an- 
num  for  such  indulgence ;  but  the  agreement 
on  Chichester's  part  did  not  bind  him  to 
give  M'Carty  indulgence  for  any  specified 
time.  When  this  arrangement  was  made  by 
Chichester,  it  appeared,  he  had  no  confi- 
dence in  M'Carty's  stability;  for  it  wa& 
proved,  that  he  knew  M'Carty  was  much 
involved  in  debt,  and  that  he  would  not 
have  purchased  the  judgment  from  Black- 
lock,  if  Mason  or  some  other  person  equally 
sufficient  had  not  been  M'Carty's  snrety. 
In  pursuance  of  the  arrangement,  Chiches- 
ter directed  the  sheriff  not  to  levy  the  ex- 
ecution then  in  his  hands ;  and  no  step  waa 
taken  to  coerce  payment,  until  after 
M'Carty's  death,  which  occurred  some  two 
or  three  months  after  the  return  day  of  the 
execution.  There  was  no  proof,  nor  was  it 
alleged  in  the  bill,  that  M'Carty,  in  his. 
lifetime,  paid  Chichester  any  part  of  the 
ten  per  cent,  he  had  agreed  to  pay  him  for 
the  indulgence.  He  died,  for  aught  that 
appeared  to  the  contrary,  in  possession  of 
all  the  property  he  held  at  the  time  of  the 
arrangement  between  him  and  Chichester. 
But  his  estate  proving  insolvent,  having 
been  exhausted  by  the  payment  of  debts, 
due  by  executions  which  were  in  the 
sheriff's  hands  at  the  time  of  his  death,  and 
of  a  large  debt  of  superiour  dignity ;  and 
Chichester  being  now  also  dead,  and  his. 
administrator  being  about  to  coerce  pay- 
ment of  this  debt  from  Mason,  the  snrety. 
Mason  exhibited  this  bill,  praying  an  in- 
junction to  stay  all  proceedings  against  him, 
and  general  relief. 

Such  being   the   state    of   the  case,    the 
county  court  decreed,  that   Chichester's  ad- 
ministrator  should  be  perpetually  in  joined 
from    proceeding      at      law     against 

246  Mason,  *the  surety.     Chichester's  ad- 
ministrator appealed   to  the  superiour 

court  of  chancery  of  Fredericksburg,  which 
affirmed  the  decree ;  and  then  he  appealed 
to  this  court. 

Robinson,  for  the  appellant.  I.  It  is  well 
settled,  that  the  dealings  between  the  cred- 
itor and  the  principal  debtor,  which  will 
have  the  effect  of  releasing  the  surety,  must 
be  some  agreement  or  other  act,  whereby 
the  creditor  precludes  himself  from  proceed- 
ing against  the  principal  after  the  debt  is 
due,  for  some  time,  it  is  immaterial  how 
short ;  such  an  agreement  or  act   as   woald 
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induce  a  court  of  equity  to  prohibit  the 
creditor  from  proceeding  at  law;  and  the 
true  ground  on  which  sureties  are  relieved 
in  such  cases,  is,  that  the  creditor  has  by 
his  act  or  agreement,  without  the  surety's 
assent,  impaired  the  remedies  of  the  surety 
to  save  himself  from  loss.  For,  if  the  act 
or  agreement  of  the  creditor  be  such,  that 
he  may,  notwithstanding,  proceed  immedi- 
ately against  the  principal,  if  required  in 
writing  by  the  surety  under  the  statute,  1 
Rev.  Code,  ch.  116,  {6,  p.  462,  or  that  the 
surety  may,  upon  payment  of  the  money, 
be  substituted  to  the  creditor's  right  of  pro- 
ceeding immediately  against  the  principal; 
or  may,  without  impediment  or  delay  from 
the  creditor's  agreement  or  act,  resort  to 
his  bill  quia  timet;  then,  no  injury  has 
been  done  to  the  surety  by  the  creditor,  and 
there  is  no  possible  reason  for  absolving  the 
surety.  Norris  v.  Crummey,  2  Rand.  323, 
334-8;  Hunter's  adm'rs  v.  Jett,  4  Rand.  104. 
Now,  in  the  present  case,  the  agreement 
between  Chichester  and  M'Carty  the  princi- 
pal debtor,  did  not  bind  the  creditor  to  give 
the  debtor  indulgence  for  any  definite  time; 
and,  admitting  that  the  agreement  was 
valid,  yet  Chichester  might,  without  any 
violation  of  its  terms,  have  instantaneously 
resumed  his  proceedings  to  coerce  payment 
from  M'Carty.  But  the  agreement  was  not 
valid  and  binding  at  all  on  either  party : 
the  consideration  was  usurious :  Chi- 
247  Chester  was  *at  liberty  to  waive  it, 
and  could  not  have  enforced  it:  he 
could  derive  no  possible  benefit  from  it,  nor 
could  such  a  promise  occasion  any  possible 
loss  to  M'Carty.  M'Lemore  v.  Powell,  12 
Wheat.  554;  Philpot  v.  Briant,  4Bing.  717, 
15  Kng.  C.  L.  Rep.  126.  It  cannot  be  pre- 
tended, that  M'Carty  paid  Chichester  any 
part  of  the  premium  of  ten  per  cent,  which 
he  stipulated  to  pay  for  the  indulgence ;  for 
there  is  no  proof  that  he  did,  and  it  is  not 
even  alleged  in  the  bill ;  and  the  short  time 
that  M'Carty  lived  after  the  agreement  was 
made,  renders  it  wholly  improbable. 

II.  Considering  the  facts  of  the  case  in 
the  strongest  point  of  view  for  Mason,  the 
surety;  granting,  that  Imt  for  Chichester's 
countermanding  his  execution,  the  debt 
mi^ht  and  would  have  been  made  out  of 
M'Carty,  the  principal;  yet  the  counterr 
mand  of  the  execution  did  not  absolve  Ma- 
son, the  surety.  For  a  countermand  of  an 
execution  by  a  creditor,  at  the  moment  the 
sheriff  was  at  the  house  of  the  principal 
debtor,  and  about  to  levy  the  process  on 
property  of  the  principal  amply  sufficient 
to  satisfy  the  debt,  without  the  consent  or 
privity  of  the  surety,  was  held  by  this  court 
not  to  release  the  surety,  in  M'Kenny's 
ex'ors  V.  Waller,  1  Leigh  434.  And  the 
reason  of  that  decision  is  plain ;  such  an 
act  of  the  creditor  nowise  precluded  him 
from  resuming  his  proceedings  against  the 
principal  instantaneously,  and  nowise  im- 
paired any  of  the  remedies  to  which  the 
surety  might  resort  to  save  himself  from 
loss.  So,  neither  did  the  act  of  the  creditor, 
in  the  present  case,  suspend  his  own  reme- 
dies against  the  principal,  or  impair  any 
remedy  open  to  the  surety.  M'Kenny's 
cx^ors  V.  Waller,  then,  is  directly  in  point 
to  our  case.  It  is  even  a  stronger  case. 
There,  the  sheriff  was  in  the  act  of  laying 


his  hands  on  the  principal's  property,  when 
the  creditor  interposed,  and   ordered  him  to 
desist.     Here,  the  execution  had   only  been 
delivered  to  the  sheriff.     But  a  fi.  fa.  deliv 
ered,     before     it     is     levied,     gives- 
248      *no  perfect  lien  on  the  debtor's  goods; 
though,    indeed,    when      the    process 
is     levied,    the    lien     relates  back    to    the 
delivery    of     the     writ,    and     overreaches 
intermediate     alienations.      But     the     de- 
livery of    the   execution,    so   long  as  it  re- 
mains in  the  sheriff's  hands  without    being 
levied,  does  not  change  the  property  of  the 
debtor's  goods;  that  remains  in  the  debtor, 
until  the  actual  levy;  Tidd's  Prac.  1038,  9; 
2  Gwil.  Bac.  Abr.  Execution,  D.  I.  pp.  721, 
733.     A  fi.  fa.  subsequently   delivered,    but 
previously     levied,    exempts    the    property 
from  the   first  execution ;  Payne  v.    Drewe, 
4   East    523.     And   if  the  return  day  of  the 
execution  passes,  without  its   having  been 
levied,  the  lien,    which  was  never  consum* 
mated,  is  wholly  gone.     The  delivery  of  the 
execution,  then,  gives  only  an  inchoate  im- 
perfect lien.     The  creditor  is  not  bound    to 
perfect  the  lien  for  the  benefit  of  the  surely, 
without  being  required  by  him  to  do  so,  any 
more    than   he   is  bound  to  bring  a  suit  for 
the  debt,  without  being  thereto  required  by 
the   surety.     The    pursuits   of   the  creditor 
against  the  principal  debtor  do  not  liberate 
the  surety,  who  remains  always  bound  until 
payment;  and  the  creditor  may  abandon  his 
pursuits  against  the  principal  debtor,  to  sue 
the  surety.     1  Evans's   Potheir  on  Obliga- 
tions, p.  2,  ch.  6,  {  6,  Art.  1,  p.  261.*    The 
creditor  has  a  right,  without  consulting  the 
surety,    to    pursue    the   principal  debtor  in 
any  mode  that  seems   to   himself  most   ju- 
dicious; to  sue    out   a  fi.  fa.  or  a  ca.  sa.  or 
an  elegit ;  and  having  sued  out  an  execution 
of  one  kind,  to  countermand  it  before  it  is 
levied,    and   take   out  execution  of  another 
kind.     A  creditor,  having  sued  out  a  ca.  sa. 
which,  if  it  had  been  levied  on    the  debtor, 
or   if  the   bail  had  surrendered  him,  would 
have   discharged  the  bail,    suspended    pro- 
ceedings on  the  execution  for  three  weeks, 
upon  a  treaty  with  the  debtor   for  a  compo- 
sition, and,  the  composition   failing,  after- 
wards proceeded  against   the   bail :  it 
249      was  held,  *that  the  bail  was   not  dis- 
charged, because  the  creditor  had  not 
put  himself  in  such  a  situation  that  he  might 
not  at  all  times  have    proceeded     against 
the   debtor,    and  had  not,  by  remitting  his 
own    legal  diligence,    barred  the  bail  from 
surrendering  his  principal ;  in  other  words, 
had  not  impaired  the   remedy  of  the  bail  to 
save     himself    from    loss.      Brickwood    v. 
Annis,    5  Taunt.    614;  1    Eng.   C.    L.  Rep. 
210.     So,  if  a  ca.  sa.  against  principal  and 
surety  should  be  actually  levied  on  the  prin- 
cipal, and  the  principal  should  be  discharged 
because    the    creditor   will   not  defray   the 
prison    fees,    this    will   not   discharge   the 
surety,    upon    the  principle  of  the  case  of 
Nadin  v.  Battle  &  al.,  5  East  147.     Neither 
does  the  fact  that   the   debtor  was   at   one 
time  able  to  pay  the   debt,    but  afterwards 
became  insolvent,  impair  the  liability  of  the 
surety,  unless  there   be    something   else  in 
the  case ;  Reynolds  v.    Ward,  5  Wend.    501. 
The  surety  must  shew,   that   time  was   so 
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Riven  to  the  principal  as  to  deprive  the 
surety  of  his  remedy  to  save  himself  from 
loss;  or  that  the  execution  was  actually 
levied  on  the  principal's  person  or  property, 
and  that  discharged ;  or  that  a  certain  and 
perfect  lien  on  the  principal's  property,  not 
an  inchoate  one,  depending  for  its  consum- 
mation upon  after  events  or  acts,  has  been 
voluntarily  surrendered  by  the  creditor,  so 
as  to  render  him  incapable  of  ceding  his 
remedies  to  the  surety.  1  Evans's  Pothier, 
ch.  1,  Art.  6,  {  2,  p.  363. 

Johnson,    for   the  appellee.     I.  This  case 
is  altogether  peculiar.     A   creditor  having 
sued    out   a   fi.  fa.    against    principal   and 
surety,  which,  if  the  sheriff   should  be  per- 
mitted to  proceed,  may  undoubtedly  be  sat- 
isfied out  of  the  principal's  property,  agrees 
to  give  indulgence  to  the  principal,  without 
the  surety's  consent  or  knowledge,  in  consid- 
eration of  a  promise  of  the  principal  to  pay 
him  ten  per  centum  per   annum   for    indul- 
gence ;  for  the  benefit  of  which  agreement, 
he      countermands      his      execution, 
250      *and  while  the   indulgence   so  given, 
for  such  a   consideration,    is   contin- 
uing,  the    principal   dies     insolvent.     The 
promise  of  the  principal  debtor  to   pay    the 
creditor  such  a  premium  for  the  indulgence, 
was  a  sufficient  consideration  to  support  the 
agreement  on  the  creditor's  part.     It  did  not 
lie  in  his  mouth  to  say,  that  the  agreement 
was  usurious.     He   agreel    to   give   the  in- 
dulgence for  the   premium ;  and  he  was  not 
at  liberty  to  speculate  for  the  chance  of  an 
usurious    gain    from    the   principal,   at  the 
risque  of  the  innocent  surety,  utterly  igno- 
rant what  he  was  doing,    and  secure  in  the 
knowledge  of  the  principal's  present  ability 
to  pay  the  debt.     If  any   part   of    the    pre- 
mium for  indulgence  was   paid  to  the  cred- 
itor,   he    was    surely    bound    to   give  some 
indulgence,   and   indulgence    for  a  definite 
time  ascertained  by  the  amount  of  premium 
paid :  if  no  part  of   the   premium    was   ac- 
tually paid,  yet   the   debtor   might   pay   or 
tender  the  amount  of  ten    per   cent,  for  one 
3'ear,  and  thus  have  entitled  himself  to  one 
year's  indulgence.     The   usurious  premium 
exacted  for  forbearance  nowise  affected  the 
original  debt.     The  creditor,  knowing  this, 
was  speculating   in    the    hope    of   usurious 
gain  from  a  debtor,  whom  he  knew  to  be  in 
embarrassed  circumstances,  and  therefore  a 
lit  subject  for  such  extortion.     The  very  ex- 
tortion deprives  him  of  all  claim  to  favour. 
But  to  extort   the    premium    from  a  failing 
debtor  for  the  indulgence ;  to  hold  the  surety 
bound  for  the  debt  and  legal  interest,  while 
he    was    endeavouring   to   get  the  usurious 
gain  from  the  principal;  to  take  the  chance 
of  this    gain    from   the  principal,  while  he 
imposed    on    the   surety    the    risque  of  the 
principal's  insolvency   during   the  continu- 
ance of  the  indulgence;  this,  if  it  was  will- 
fully   designed  by  the  creditor,  was  a  gross 
iniquity,  and  a  fraud  upon  the  surety,  which 
alone  entitles  the  surety  to  relief;  and  if  it 
was  not  designed,  then  his  intention  was  to 
give  indulgence  to  the  principal  at  his  own 
risque,  in  the  expectation   of   the    usurious 
'  gain,    and     to     absolve    the    surety. 
251      *The  creditor,   after   such   an    agree- 
ment with    the  principal,    could   not 
have   proceeded  against  him    immediately ; 
he  could  nut  have   proceeded   against  him, 


at  the  least,  until  after  the  return  day 
of  the  execution  then  in  the  sheriff's  hands 
had  elapsed ;  for  the  sense  of  the  agreement 
was,  that  the  creditor  should  give  the  prin- 
cipal debtor  indulgence,  and  substantially 
countermand  that  execution,  not  that  he 
should  countermand  it  in  one  breath,  and 
retract  the  countermand  in  another,  or  take 
out  a  new  execution  the  next  hour  after- 
wards. 

But,  II.  putting    the    agreement    out    of 
the  case,  the    countermand    of    the    execu- 
tion was  of  itself,  under  the  circumstances, 
a  complete  absolution   of  the   surety.     The 
creditor  had  a  fi.  fa.  in  the  sheriff's  bands, 
which  bound    the   debtor's  goods  from  the 
time    of    the    delivery;  the    goods   of    the 
debtor  so  bound  by  the  execution  were  suffi- 
cient to  satisfy  the  debt;  if  the  sheriff  had 
been    permitted  to  proceed,    he  would    have 
made    the  debt  out  of  the  principal's  prop- 
erty, for  other  creditors  who  did  proceed  on 
their   executions   made   their  money  out  of 
his   effects;    the    creditor    knew    that    the 
principal    debtor    was  solvent  at  the  time, 
but  in  jeopardy    of    insolvency :    and    this 
creditor,  under  these  circumstances,  in  con- 
sideration of  an  usurious  premium,  paid  or 
promised  to  him  (it  is  immaterial    which), 
gave  up  the  lien  of  his    execution    on    the 
debtor's  goods.     Grant  that  lien    was    im- 
perfect and  inchoate  only,  yet  it  was  a  lien 
that  might  have  been  instantaneously  con- 
summated   at    his    pleasure,    and  he  would 
not   consummate  it;  he  forbore  to  consum- 
mate it,  for  what    was,    in    his    opinion,  a 
sufficient  consideration,    beneficial  to   him- 
self and  to  him  onl^*.     If  he  had    proceeded 
with    his  execution,  the  fruits   of   it  would 
have  paid  the  debt,    and    thus    the    surety 
would  have    been    exonerated;  he  willfnllj 
forbore    to  proceed,  without  consulting  the 
surety,    the  person    of  all    others  the  most 
deeply    interested:    and    the    question    is, 
whether   the  surety   ought    to    be  re- 
252      lieved  in    equity?    *When   a    creditor 
parts  with  any  security  he  has  in  his 
hands,  whereby   the   debt  could  have   been 
recovered    from    the    principal,    the  surety 
is  discharged.      M'Mahon    v.    Fawcett,     2 
Rand.  514,  530;  Loop  v.  Summers,  3  Rand. 
511.     For  the  surety  is  entitled  to  the  bene- 
fit of  that  security ;  Tompkins  v.    Mitchell, 
2  Rand.  428 ;  Enders  v.  Brune,  4  Rand.  438. 
There    can    be  no  just  distinction  t>etween 
a  perfect   security    or    lien  on  the  debtor's 
property,    and   one  which  the  creditor  may 
at    his    pleasure  instantaneously  make  per- 
fect.    The  surety  is  as  much  interested  in 
the    one,    and   as  much   injured  by  the  re- 
lease of  it,    as    the    other.     In   Mayhew  v. 
Crickett,  2  Swans.  193,    lord  Eldon  said,  he 
always  understood,  that  if  a  creditor  takes 
out    an    execution     against    the    principal 
debtor,    and    waives    it,  he  discharges  the 
surety,    on  an  obvious  principle  which  pre- 
vails both  in  courts  of  law  and  in  courts  of 
equity.     It    is    true,    that   was    a    case  in 
which    the  execution   had  been  levied;  bat 
it  is  obvious,  the  court  considered  the  case 
of  an    execution   taken  out,   which  may  be 
instantly  levied,    as   standing  on  the  same 
principle.     As    to    the  case   of  M'Kenny's 
ex'ors  V.  Waller,  it  is    apparent,    that  this 
point  was    not  made  in  the  argument;  and 
if  it  had  been,  that  carse  is  distingnishable 


626 


7  LEIGH 


Chichester's  Adm'r  v.  Mason. 


253-256 


from  this.  There,  the  creditor  received 
and  bargained  for  no  consideration  for  the 
indulgence  he  gave  to  the  principal  debtor; 
here,  the  creditor  did  stipulate  for  a  con- 
sideration from  the  principal  debtor  for  the 
indulgence:  there,  the  creditor  made  no 
agreement  whatever  with  the  principal 
debtor,  but  simply  directed  the  sheriif  not 
to  levy  the  execution ;  here,  the  creditor  did 
make  an  agreement  with  the  principal,  in 
pursuance  of  which  he  directed  the  sheriff 
not  to  proceed  on  the  execution :  there,  the 
creditor  at  the  time  he  gaVe  the  indulgence 
to  the  principal,  had  no  reason  to  believe 
it  would  operate  to  the  injury  of  the  surety ; 
here,  the  creditor  knew  the  principal  debtor 
was  in  embarrassed  circumstances,  and 
that  the    indulgence    given    to    him 

253  *put  the  surety    in    jeopardy :  there, 
above    all,    the    creditor    acted   with 

perfect  good  faith ;  here,  it  is  impossible  to 
acquit  the  creditor  of  a  fraud  upon  the 
surety,  unless  the  court  shall  attribute  to 
him  the  design  of  releasing  him. 

CARR,  J.  The  questions  arising  on  this 
appeal  are,  1.  Whether  there  was  such  an 
agreement  between  Chichester,  the  cred- 
itor, and  M'Carty,  the  principal  debtor,  as 
released  Mason,  the  surety  in  the  forthcom- 
ing bond?  2.  Whether  the  creditor's  di- 
rections to  the  sheriff,  not  to  levy  the 
execution,  operated,  under  the  circum- 
stances of  the  case,  to  release  the  surety? 

The  cases  are  very  numerous,  both  at 
law  and  in  equity,  which  discuss  and  settle 
the  grounds  and  principles  on  which  it  has 
been  decided,  that  a  creditor  by  dealings 
with  his  principal  debtot  may  release  a 
surety.  They  are  laid  down  at  large  and 
with  great  clearness  by  judge  Green  in 
Norris  v.  Crummey,  and  again  by  judge 
Cabell  in  Hunter  v.  Jett.  The  latter  says, 
**I  entirely  concur  with  judge  Green,  as  to 
the  law  in  regard  to  the  discharge  of  sure- 
ties, as  laid  down  by-  him  in  Norris  v. 
Crummey— that  if  a  creditor,  by  agreement 
or  any  other  act,  precludes  himself  at  law 
from  proceeding  against  the  principal 
after  the  debt  is  due,  even  for  a  moment, 
or  if  the  agreement  be  such  as  would  induce 
a  court  of  equity  to  prohibit  the  creditor 
from  proceeding  at  law,  the  surety  is  dis- 
charged ;  and  I  also  entirely  concur  with 
him,  that  the  true  ground  or  principle  on 
which  a  surety  is  relieved  in  such  cases  is, 
that  the  creditor,  by  his  act  or  agreement, 
has  injured  the  surety  by  impairing  his 
rights  and  remedies."  The  injury  here 
spoken  of  is  some  obstruction  to  the  sure- 
ty's right  to  pay  up  the  money,  and  thereby 
acquire  the  power  of  immediately  pursuing 
the  debtor;  or  to  hi»  remedy  of  filing  his 
bill  quia  timet.  If  the  creditor  has  tied  up 
his    hands,  so  that  he  could  not  him- 

254  self  immediately   pursue  *thc  debtor ; 
there,    the  surety    could    not    do    so, 

either  on  paying  up  the  debt  or  filing  his 
bill,  for  he  can  only  by  substituted  to  such 
rights  as  the  creditor  has.  Let  us  see 
whether  the  case  before  us  falls  within  this 
rule. 

Suppose  the  alleged  contract  between 
Chichester  and  M'Carty,  whereby  the  former 
agreed  to  give  indulgence  to  the  latter,  fully 
proved  (though  the  proof  of  the  agreement 
seems  to  me  somewhat  vague  and  inconclu- 


sive) ;  the  question,  and  the  only  question 
which  concerns  the  surety,  is,  did  that  con- 
tract   in   the  slightest   degree  impair   his 
rights  or  impede  his  remedies?    There  was 
an  execution  in   the  sheriff's  hands,  at  the 
time,  both  against  the  principal  and  surety. 
Suppose  the  surety  had  paid  the  debt,   and 
(as    of  right    he    could)   had  taken  control 
of  the   execution,    and  had  it  levied  on  the 
property    of    the    principal;    does   anyone 
imagine    that  M'Carty,  on    the  strength  of 
this  vague    arrangement,    not   binding  the 
hands  of    Chichester  for  a  definite  moment 
of    time,   and  withal  usurious,  could    have 
stopped  the  proceeding  an   instant?    Or  if, 
instead  of  paying  the  money  and  taking  the 
creditor's    place,  the  surety  had   chosen    to 
file  his  bill  quia    timet,  calling  the  parties 
into    equity,   and  praying  a  decree  against 
the  principal  debtor  for  payment  of  the  debt 
to  tl?e  creditor ;  could  the  debtor  have  stayed 
for  a  moment  the  progress  of  the  court,  by 
a    defence  rested    on  such  an  agreement  as 
this?    Surely,  there  needs    no  authority  to 
shew    that  he  could  not.     But  there  is  au- 
thority.    When  the  cases  speak  of  an  agree- 
ment which  ties  up  the  hands  of  the  creditor, 
they  mean  a  valid  agreement  upon  sufficient 
consideration.      Thus,    in     M'Lemore     v. 
Powell,  judge    Story,  delivering  the    opin- 
ion of  the  court,  says — **We  admit  the  doc- 
trine,    that     although    the    indorser     has 
received  due  notice  of   the  dishonour  of  the 
bill,  yet  if  the  holder  afterwards  enters  into 
any    new  agreement  with    the   drawer    for 
delay,  in  any  manner  changing  the  nature 
of    the    original    contract,  or  affecting  the 
rights  of  the  indorser.  or  to  the  prej- 
255      udice  of  the  latter,  *it  will  discharge 
him.     But  in  order  to   produce  such  a 
result,  the  agreement  must  be  one  binding 
in    law  upon  the  parties,  and  have  a  suffi- 
cient   consideration     to    support    it.       An 
agreement  without  consideration  is  utterly 
void,    and  does  not  suspend  for  a    moment 
the  rights  of  any  of  the  parties."     Again, 
in    Walwyn  v.  St.  Quintin,  1  Bos.    &  Pull. 
652,  and  in  Arundel  Bank   v.   Goble,  Chitt. 
on    Bills    447,  note  (k)*  the  same    doctrine 
is  laid  down.     Again,  in  Philpot  v.  Briant, 
cited  at    the    bar,  it    is  decided  that  if  the 
executor  of  the  acceptor  of    a    bill    of    ex- 
change orally  promise  to  pay  the  holder  out 
of  his    own     estate,    provided    he    forbear 
to    sue,    and    the    holder    forbear    to    sue 
in    consequence;  the   promise    being    void 
(under   the    statute    of  frauds)  the  drawer 
of  the  bill  is  not  discharged  by  the  holder's 
having  promised  to   give  time,  and  having 
delayed  to  sue  under  such  circumstances.     If 
the    agreements  here  spoken  of  do  not   dis- 
charge the  surety,  simply  because  they  have 
no  valid  consideration,    how  much  stronger 
is  the  case,  where  the  consideration   is  one 
which    a  statute    declares  illegal,  and  that 
all  bonds,  contracts,  covenants,  conveyances 
or  assurances,  made  on  such  consideration, 
are    utterly    void?    I    conclude    then,    that 
there    was  no  agreement  here  discharging 
the  surety. 

Then,  did  the  directions  of  the  creditor  to 
the  sheriff  to  hold  up  the  execution,  dis- 
charge the  surety?  Here,  again,  there  is  a 
want  of  certainty  in    the    allegations    and 
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proof,    since    the    execution    is  not  in    the 
record,  so  that  the  court  may   see  the   date 
of  it,  when  it  came  to  the   sheriff's   hands, 
when    it  was   returnable,  and  what    return 
he  made  on  it.     But  to   the  question— It  is 
contended,  that  this  execution  in  the  hands 
of    the  sheriff  constituted   a   legal   lien    on 
the  personal  estate  of  the  debtors,  and  that 
by    the  direction  of  the  plaintiff  to  hold    it 
up,  he  destroyed  this  lien  as  to  the   princi- 
pal debtor,   and  thereby  released  the 
256      surety.     The  proposition  is  *founded 
on  the  doctrine    of    subrogation,    by 
which  a  surety  paying  the  debt  is  entitled 
to  stand  in  ^he  place  of   the    creditor,    and 
to  have  all  his  sureties  transferred  to  him ; 
and  if  the  creditor  has   discharged   any    of 
these,  unless  in  doing  so  he  has  acted  with 
good    faith    and  just  intention,  he  shall  be 
precluded    from    so    much    of    his  demand 
against  the  surety,  as  this  latter  might  have 
obtained    if    the  transfer  could  have    been 
made.     This  is  the  acknowledged  doctrine: 
but    I  think   the   securities   here  spoken  of 
are    very  different  from  the  lien  of  a  fi.  fa. 
delivered.      They    are    (in    all  the  cases  I 
have    seen)   existing,    complete,    perfected 
liens:  the  lien  of  a  fi.  fa.  delivered  is    not 
so.     The  delivery  of  the  execution  does  not 
alter  the  property  of  the  goods,    for  that  is 
still    in    the    defendant;   Gilb.  on  Ex'ors, 
13,    14;    Lowthal    v.  Tonkins,    2    Eq.  Ca. 
Abr.  381.     The  property  is  changed  by  levy- 
ing the  execution,  and  not  till  then  ;  Clerk  v. 
Withers,    1  Salk.  322.     If  A.  deliver  an  ex- 
ecution to  the  sheriff  to-day,  and  B.  a  week 
hence,    and    the    execution    of    B.  be  first 
levied,  it  will    take    precedence    of    A.*s; 
San  ford  v.  Roose,    12  Johns.  Rep.  162.     If 
an  execution    be    returned    without     being 
levied,    and  a  new  one    be   issued,  the  lien 
will  not   relate    back    to    the    date   of   the 
former.     These  things  shew,    that  the  lien 
of  the  fi.  fa.  delivered  is  uncertain  and  in- 
choate merely,  depending    for  its   consum- 
mation on  a    further    act.     It  is    therefore 
unlike  the  securities  spoken  of  In  the  cases. 
But  further,  it  seems  to  me,  that  a  doctrine 
like    that    contended  for  would  materially 
interfere    with  the  free    choice,  which  it  is 
admitted  the  plaintiff  has,   of  pursuing  his 
debtor    in    any    of  the    firms  given  by  the 
law,  and    changing    such   form  just   as  his 
interest  and  his  judgment  shall  dictate.     If 
on  getting   judgment   the  creditor  elect  to 
take  an  elegit,  it  binds  from   the    date    of 
the  judgment ;  but  it   will  not  therefore  be 
said,    that   he  is  not  at   liberty  to  resort  to 
a  different   execution,    and   thereby   waive 
this  lien.     Suppose    a  ca.   sa.  levied, 
257      and    the  debtor  committed  *to  jail ;  a 
lien  is  thus  raised  on  his  estate,  real 
and  personal ;  but  if  the  jailor  turn  him  out 
for    failure  to  pay  the  prison  fees,   the  lien 
is    gone :  yet    it  will    hardly    be  said,  that 
any    surety  would  by   this    proceeding    be 
released.    I  need  not,  however,  rely  on  this 
kind  of  reasoning,  for  we  have   a  case   de- 
cided by  this  court  directly  in    point,    and 
stronger,    I  think,  than  the   case   at  bar;  I 
mean  the  case  of  M*Kenny's  ex'ors  v.  Wal- 
ler.    There,    the    executions  were  put  into 
the  sheriff's  hands,   and    he    went    to    the 
house  of    the    principal    debtor  three  days 
before    the  return  day  to    levy    them ;    the 
debtor  prevailed  on  the  creditors  to  indulge 
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him,  and    th«*.y,    at    his   instance,   witbont 
the  knowledge  of  the   surety,  gave  written 
instructions  to   the  sheriff  **not  to  levy  the 
executions     till     they    should    see    him.*' 
The  sheriff  returned,  ** not  executed  by  order 
of    the  plaintiffs;"  the  executions  were  re- 
newed ;  but,  in  the  mean  time,    the  debtor 
had    removed  his    property    beyond    their 
reach,  and  the  executions  were    levied    on 
the  property  of  the  surety.     I  say  that  case 
is  stronger    than    the    one    before   us;  for 
there,  we  paw  exactly  what  was  done,— that 
the   executions    were  almost  at  the   return 
day  when  the  sheriff  went  to  levy,  and  that 
the  suspension  carried  them   beyond  it;  we 
saw  the  return  too;  and  we  saw  that  by  the 
interference   of  the  creditors,  the  property, 
or   great    part    of  it,    was    eloigned.    Bat 
here,    we  do  not  see  the  proceedings  under 
the  execution,    or  whether   out   of  date  at 
M'Carty's   death,  or  what  was  the  return ; 
and    we  do  see,  that  there  was  no  removal 
or  loss  of  property  by  the  delay.     Now,  can 
it  be  doubted,    that  if  the  surety  had   used 
due  diligence    he    might    have    made  this 
money?    If  he  had  paid  the  debt,  and  acted 
promptly,     I    have    no    doubt    he    might. 
The    case    of  M'Kenny's  ex'ors  v.  Waller, 
then,  is  stronger  than  that  before  us;  and 
it  is  most  clear    that    that    case    was    not 
passed  over  without  examination ;  for  cases 
turning   upon  the    release  of   sureties  were 
quoted    by    both    counsel.     And    the 
*court  said — **that  according    to   the 
principles    of    the    cases    decided  by 
this    court    on    this    subject,  there  was  no 
ground  whatever  on  which  the  decree  could 
be    supported."     It   was,    indeed,   objected 
to    the    authority    of    that   case,    that  the 
point    with  respect  to  the  lien  of  the  fi.  fa. 
-was  not   raised    or  considered:  but  this  is 
an  argument  which  may  cut  the  other  way: 
if    the   counsel  who  argued  that  case,  and 
the   court  who   examined  it,  either    wholly 
overlooked  the  objection,  or  did    not    think 
it  of  sufficient   weight   for  discussion,  and 
if  in  all  the  numerous  cases  which  have  oc- 
curred,   this    objection    has     never     been 
started,  ought  it  not  to  excite  some  distrust 
of  the  soundness   of    the    objection    itself? 
The  case  of  May  hew  v.    Crickett  (from  the 
short    sentence  quoted  at  the    bar)    seemed 
to  say,  that  if  a  plaintiff  took  out  an  execu- 
tion, and    did  not  proceed    on    it,    he   dis- 
charged the  sureties.     I  felt  sure,  however, 
that    lord  Eldon  could  not  mean    that;  and 
I  find,  on  looking  at  the   case,  that  though 
he    is    made    to  express  himself   loosely  in 
one  or  two  places,  yet  he  makes  it  clear  at 
least,  that  he  means  what  I  had  before  un- 
derstood   to    be  the  law.     The  case  before 
him    was   one    of  an  execution  levied,  and 
afterwards    the  property  given  back  to  the 
debtor,    without  the  consent  of  the  surety; 
and  when    he  seems  to   speak  somewhat  at 
large,  we  must  recollect  that  he  has  reference 
to   the  ease  before    him.     But,    at   length, 
he  speaks  thus — ''I    think    it    clear,     that 
though    the  creditor  might  have  remained 
passive,   if  he  chose,    yet  if    he    takes    the 
goods  of  the  debtor  in  execution,  and  after- 
wards withdraws    the    execution,    he    dis- 
charges   the  surety,  both    at    law    and    in 
equity."    Here,   we  see    exactly    what   he 
means  by  ** taking  out   the   execution   and 
waiving  it,"  and  by  saying  that  the  plain- 
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tiff  *48  a  trustee  of  his  execution  for  all 
parties  interested."  He  considers  him  as 
lying  passive,  unless  he  takes  the  goods 
under  his  execution ;  but  once  taking  them, 
he  ia  a  trustee  for  all  concerned,  and 
cannot  let    them  go     (except  by  con- 

259  sent)  without   discharging  *the  sure- 
ties.     I    conclude,    that,    both    upon 

reason  and  authority,  there  is  nothing  in 
the  second  point. 

I  think  the  decree  should  be  reversed,  the 
injunction  dissolved,  and  the  bill  dis- 
missed. 

BROCKENBROUGH,  J.,  concurred. 

CABELL,  J.  I  am  of  opinion,  that  the 
obligation  of  the  surety  was  extinguished 
by  the  dealing  of  the  creditor  with  the 
principal  debtor.  I  do  not  place  the  dis- 
<:harge  of  the  surety  on  the  ground,  that, 
by  the  arrangement  between  Chichester 
and  M'Carty,  time  was  so  given  to  the 
principal  debtor  as  to  tie  up  the  hands  of 
the  creditor,  and  thereby  to  impair  the 
remedies  of  the  surety.  I  do  not  think  that 
that  ground  could  be  taken  in  this  case. 
But  that  is  not  the  only  ground  on  which 
the  obligation  of  a  surety  has  been  held  to 
be  extinguished.  There  are  other  and 
higher  grounds  for  such  discharge.  I  put 
the  discharge,  in  this  case,  on  the  ground 
that  the  creditor  had,  by  putting  his  execu- 
tion into  the  hands  of  the  sheriff,  acquired 
a  lien  on  all  the  unincumbered  goods  of  the 
principal  debtor,  for  the  payment  of  his 
execution  (it  is  proved  they  were  abundantly 
sufficient  for  the  purpose) ;  and  that,  by 
the  arrangement  made,  he  voluntarily  and 
fraudulently  parted  with  that  lien,  without 
the  knowledge  or  consent  of  the  surety. 

No  rule  is  better  established  than  that 
which  declares  that  if  a  creditor,  without 
the  consent  of  the  surety,  parts  with  a 
security  which  he  would  be  entitled  to  ap- 
ply to  the  payment  of  his  debt,  the  surety 
is  thereby  exonerated,  at  least  pro  tan  to. 
And  this  rule  is  applicable  not  only  to  se- 
cnrities  acquired  by  the  contract  of  the 
parties,  but  also  to  those  acquired  by  the 
operation  of  the  law.  The  case  of  Mayhew 
v.  Crickett  is  an  exemplification  of  this  rule. 
In  that  case,  lord  Bldon  said— ^*  The  second 
ground  was,  that  the  defendants  (the  cred- 
itors) had,    by  releasing  their  execu- 

260  tion,     ^relinquished      their     remedy 
(against    the     surety)    at    least    pro 

tanto.  I  always  understood,  that  if  a  cred- 
itor takes  out  execution  against  the  princi- 
pal debtor,  and  waives  it,  he  discharges 
the  surety,  on  an  obvious  principle  which 
prevails  both  in  courts  of  law  and  in  courts 
of  equity*'— ** There  can  be  no  doubt,  that 
it  is  a  question  fit  to  be  tried  at  law, 
whether,  if  a  party  takes  out  execution  on 
a  bill  of  exchange,  and  afterwards  waives 
that  execution,  he  has  not  discharged  those 
who  were  sureties  for  the  due  payment  of 
the  bill.  The  principle  is,  that  he  is  a 
trustee  of  his  execution  for  all  parties  in- 
terested in  the  bill.'*  There  is  no  differ- 
ence in  this  respect,  between  sureties  to  a 
bill,  and  sureties  for  any  other  debt.  And, 
in  fact,  the  case  then  before  lord  Eldon, 
and  to  which  he  applied  the  principle,  was 
not  the  case  of  a  surety  to  a  bill  of  ex- 
change, but  a  surety  (not  an  indorser)  to  a 
common  promissory  note.     It  is  true  that  in 


that  case  the  execution  had  not  only  been 
taken  out,  but  had  been  levied ;  and  lord 
Eldon,  when  he  came  especially  to  apply 
the  principle  to  it,  adds— **that  though 
the  creditor  might  have  remained  passive, 
if  he  chose,  yet  if  he  takes  the  goods  of  the 
debtor  in  execution,  and  afterwards  with- 
draws the  execution,  he  discharges  the 
surety  both  at  law  and  in  equity."  And  I 
admit,  that  the  case  thus  decided  by  lord 
Eldon,  may,  perhaps,  be  authority  in  those 
cases  only  where  the  goods  have  been  taken 
in  execution.  But  the  principle  on  which 
it  was  decided,  is,  from  its  nature,  suscep- 
tible of  application  to  other  cases  where 
the  execution  may  not  have  been  levied. 
Although  the  delivery  of  an  execution  to 
the  sheriff  does  not  give  so  perfect  a  hold 
on  the  property  of  a  debtor  as  the  levy  of 
the  execution,  yet  it  is  undeniable  that  the 
delivery  to  the  sheriff  does  give  a  lien  on 
all  the  goods  of  the  debtor  for  the  payment 
of  the  debt,  and  that  this  lien  follows  the 
property  into  the  hands  of  a  subsequent 
purchaser  even  for  valuable  considera- 
tion.    If  the  principle,  that  a  creditor 

261  *is  **a  trustee  of  his  execution,  for  all 
who  are  interested"  is  to  prevent  his 

releasing  the  hold  acquired  by  the  levy  of 
the  execution,  why  shall  not  the  same  prin- 
ciple prevent  his  parting  from  that  hold 
which  is  acquired  by  the  delivery  of  the 
execution?  It  is  a  lien  for  the  benefit  of 
the  surety,  as  well  as  the  creditor;  for,  if 
enforced,  it  may  insure  the  payment  of  his 
debt.  When  a  creditor  voluntarily  releases 
such  a  lien,  not  for  the  honest  purpose  of 
resorting  to  other  remedies  which  he  may 
deem  more  efficient,  nor  even  from  motives 
of  kindness  or  humanity  towards  the 
debtor,  but  for  the  corrupt  purpose  of  addi- 
tional gain  to  himself,  at  the  risk  of  the 
surety,  he  becomes  a  faithless  trustee  of  the 
execution,  by  a  gross  fraud  committed  on 
the  innocent  surety;  especially  when,  as 
in  this  case,  the  creditor  knew  the  princi- 
pal to  be  unworthy  of  trust,  and  conse- 
quently that  if  trusted,  it  would  be  at  the 
expense  of  the  surety.  I  cannot  think  such 
a  fraud  will  be  tolerated  in  a  court  of 
equity  and  good  conscience.  I  think  it  a 
case  which  demands  the  application  of  the 
principle  announced  by  lord  Eldon,  much 
more  strongly  than  the  case  of  Mayhew  v. 
Crickett. 

It  is  said,  however,  that  the  case  of 
M'Kenny's  ex'ors  v.  Waller  is  an  authority 
in  point  against  the  proposition  I  have 
stated.  I  cannot  think  so.  There  are  in- 
gredients in  this  case  which  are  not  to  be 
found  in  that.  There  was  no  proof  in  that 
case  that  the  principal  was  embarrassed, 
or  in  failing  circumstances,  nor  that  he  was 
thought  to  be  so  by  the  creditor;  above  all, 
there  was  no  proof  of  corrupt  motives  on 
the  part  of  the  creditor,  inducing  the  re- 
lease of  the  execution.  It  was  an  indul- 
gence from  motives  of  mere  kindness  and 
humanity  towards  the  debtor.  That  case, 
therefore,  may  have  justified  a  decision 
which  would  be  very  improper  in  this. 
Besides,  I  am  very  confident  that  the  prin- 
ciple on  which  I  rest    this   case    was 

262  not  brought  to  the  view  *of  the  court 
in  that.     The  counsel  for  the  creditor 

cited  only  Norris  v.  Crummey  and  Hunter's 
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adtn^rs  v.  Jett;  aod  the  counsel  for  the 
surety  cited  no  other  case  than  Peel  v. 
Tatlock,  1  Bos.  &  Pull.  422.  Neither  of 
which  cases  has  the  most  distant  allusion 
to  the  principle  now  contended  for.  The 
resolution  of  the  court  delivered  by  judge 
Coalter,  is  embraced  in  three  lines,  declar- 
ing that  '^according  to  the  pf'inciples  of 
the  cases  decided  by  this  court,  on  this  sub- 
ject, there  was  no  ground  whatever  on  which 
the  decree  could  be  supported.''  I  have 
carefully  examined  every  case  that  has 
ever  been  decided  by  this  court,  having,  as 
I  supposed,  any  reference  to  the  exonera- 
tion of  sureties,  from  Croughton  v.  Duval, 
to  M'Kenny's  ex'ors  v.  Waller;  and  I  think 
I  shall  not  be  found  to  be  mistaken,  when 
I  say,  that  there  will  not  be  found  in  any 
one  of  them,  any  allusion  to  the  question, 
whether  the  release  or  withdrawing  of  an 
execution  put  into  the  hands  of  the  sheriff, 
is  or  is  not  a  discharge  of  the  surety. 
Croughton  v.  Duval,  3  Call  69;  Ward  v. 
Johnston,  6  Munf.  6;  Hill  v.  Bull,  Gilm. 
149;  Bennett  v.  Maule,  Gilm.  328;  Norris  v. 
Crummey,  2  JRand.  328,  and  Hunter's  adm'r 
V.  Jett,  3  Rand.  104.  In  the  first  of  these 
cases,  the  question  was  as  to  the  effect  of 
the  neglect  or  refusal  of  the  creditor  to  sue 
the  principal;  and  in  all  the  others  the 
question  was,  whether  the  surety  was  dis- 
charged by  the  creditor  having  given  time, 
and  thereby  tied  up  his  hands,  so  as  to  im- 
pair the  remedies  of  the  surety.  When, 
therefore,  the  court  in  M'Kenny's  ex'ors  v. 
Waller,  refer  to  the  principles  heretofore 
decided  by  this  court,  as  decisive  of  that 
case,  the  inevitable  inference  (as  I  conceive) 
is,  that  the  attention  of  the  court  was  di- 
rected solely  to  the  question,  whether  the 
creditor  had  so  indulged  the  debtor,  as  to 
tie  up  his  hands,  and  thereby  injure  or 
impair  the  remedies  of  the  surety.  If  this 
inference  be  correct,  that  case  will  be 
263  stript  of  much  of  its  force  *^as  author- 
ity even  in  cases  whether  the  circum- 
stances may  be  precisely  the  same. 

It  may  be  said,  that  if  the  principle  I 
have  stated  be  correct,  cases  requiring  its 
application  must  have  frequently  occurred, 
and  that  it  would  have  been  announced 
in  former  decisions;  and  that  the  absence 
of  such  decisions  is  proof  of  the  non-exist- 
ence of  the  principle.  I  admit  that  such 
an  objection  is  not  without  its  weight. 
But  I  do  not  think  it  conclusive.  It  might 
have  been  urged,  with  equal  propriety, 
against  the  decision  of  lord  Bldon  in  May- 
hew  V.  Crickett ;  for  that  case,  although  it 
was  not  decided  till  1818,  is  the  first  case 
that  I  have  been  able  to  find,  in  any  of  the 
english  decisions,  in  which  the  principle 
laid  down  by  lord  Bldon  was  applied  to  the 
release  or  withdrawing  of  an  execution 
levied :  and  my  researches  have  been  anx- 
ious and  laborious,  and  have  extended  to 
every  case  that  I  thought  likely  to  have  any 
bearing  on  the  subject.  It  is  certain,  that 
it  is  the  only  case  referred  to  in  the  valua- 
ble elementary  treatises  of  Theobald  on  the 
law  of  principal  and  surety,  and  Hovenden 
on  frauds ;  and  both,  of  these  writers  lay 
down  the  principle  in  general  terms,  em- 
bracing executions  delivered  to  the  sheriff, 
as  well  as  executions  levied. 
There  is    another    case    decided  by    this 


court,  which  was  not  referred  to  in  the  ar- 
gument, but  which  I  have  carefully  exam- 
ined. I  allude  to  the  case  of  Alcock  v. 
Hill,  4  Leigh  623,  in  which  the  execution 
was  withdrawn  by  the  creditor,  after  hav- 
ing been  put  into  the  hands  of  the  sheriff. 
But  that  case  is  liable  to  all  the  remarks 
which  I  have  made  on  M'Kenny's  ex'ors 
V.  Waller,  as  contradistinguished  from 
this.  Besides,  in  that  case  the  creditor  had, 
through  the  sheriff,  stipulated  with  toe 
surety,  when  he  became  such,  that  he 
would  give  indulgence,  and  in  compliance 
with  that  stipulation,  he  withdrew  the  exe- 
cution which  had  been  issued  by  the  clerk, 
without    his    knowledge.      The   sole 

264  question  *considered  in  that  case, 
was,  as  in  M' Kenny's  ex'ors  v.  Wal- 
ler, whether  by  the  indulgence  granted,  the 
creditor  had  tied  up  his  hands,  so  as  to 
impair  the  remedies  of  the  surety. 

I  think,  tuerefore,  that  this  is  the  first 
case,  in  which  the  attention  of  the  court 
has  been  called  to  the  question,  how  far  the 
release  or  withdrawing  of  an  execution  bj 
the  creditor,  shall  operate  the  discharge  of 
the  surety.  In  this  view  of  it,  it  is  a  new 
case.  But,  in  the  infinite  diversity  of 
human  transactions,  new  cases  must  often 
occur;  and  when  they  do  occur,  they  can  be 
decided  only  by  those  general  principles  of 
law  and  equity,  which  are  applicable  to 
them.  And  when  a  principle  is  correct  in 
itself,  and  is  applicable  to  a  case,  the 
novelty  of  the  case  presents  no  objection  to 
the  application  of  the  principle  as  the  mle 
of  decision. 

I  am  therefore  of  opinion,  that  the  decree 
be  affirmed.  I  deem  it  proper,  however,  to 
state  distinctly,  that  I  do  not  mean  any 
thing  which  I  have  said,  to  be  considered 
as  impairing  the  discretion  which  the  law 
vests  in  a  creditor,  in  the  pursuit  of  his 
legal  remedies.  I  readily  admit  his  right 
to  withdraw  an  execution,  provided  he 
withdraws  it  for  the  purpose  of  resorting 
to  another  execution  which  he  thinks  will 
be  more  effectual.  I  can  readily  conceive  a 
case  in  which  he  would  be  justifiable  in 
withdrawing,  against  the  wish  of  the  surety, 
even  an  execution  levied.  Suppose  a  fi.  fa. 
to  be  levied  on  property  greatly  inadequate 
to  the  payment  of  the  debt,  and  the  cred- 
itor has  reason  to  believe  that  the  debtor  is 
about  to  remove  himself  and  all  his  other 
property,  before  the  day  of  sale.  Surely, 
in  such  a  case,  he  might  withdraw  his 
execution,  return  it,  and  take  out  a  ca.  sa. 
His  own  interest  would  require  it;  and  in 
pursuing  his  own  interest,  under  such  cir- 
cumstances, he  would  violate  no  doty 
which,  as  the  trustee  of  his  execution,  he 
owes  to  others  who  are  interested  in  the 
pavment  of  the  debt. 

265  *BROOKE,    J.     I  entirely    concur 
with    judge    Cabell,    in    the  opinion 

he  has  delivered;  and  shall  add  but  a  very 
few  remarks.  If  we  are  to  be  governed  by 
the  principle  of  the  statute  of  1794  on  this 
subject,  1  Rev.  Code,  ch.  116,  {  6,  p.  461, 
any  extraordinary  indulgence  by  the  cred- 
itor to  the  debtor,  after  judgment  and  ex- 
ecution, should  discharge  the  surety.  By 
that  statute,  when  notice  in  writing  i» 
given  by  the  surety  to  the  creditor,  be  is 
required  to  bring  suit  in  a  reasonable  time. 
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and  to  use  due  diligeoce  to  make  the  debt 
by  execution.  And  though  the  creditor 
obtains  judgment  and  execution  without 
such  notice,  I  am  not  sure,  that  he  ought 
not  to  use  the  like  diligence  to  make  the 
debt,  which  is  prescribed  by  the  statute 
when  he  has  notice  to  bring  suit.  Having 
brought  suit  and  obtained  judgment  and 
execution,  the  surety  has  a  right  to  expect 
that  he  will  go  on  to  make  the  debt,  with- 
out his  giving  him  notice  to  do  so. 

The  decision  in  the  case  of  M'Kenny*s 
ex'or  V.  Waller,  does  not  impugn  this  doc- 
trine. The  court,  in  attending  to  the  argu- 
ments of  counsel  in  that  case,  may  have 
overlooked  the  actual  case  before  it.  It 
is  evident,  that  that  decision  turned  on  the 
question,  whether  the  creditor  had  so  tied 
his  hands,  that  he  could  not  proceed  on 
the  execution;  and  finding  no  pretence  for 
that,  in  the  case,  the  court  refused  to  dis- 
charge the  surety.  But  if  I  am  mistaken 
in  this,  the  indulgence  there  given,  was 
given  in  good  faith,  and  not  for  any  sin- 
ister object,  as  in  the  case  before  us.  The 
debtor,  there,  did  not  appear  to  have  been 
embarrassed  in  his  circumstances;  or  if  he 
was  so,  it  did  not  appear  to  have  been 
known  to  the  creditor:  neither  was  there 
ground  for  any  suspicion  that  he  would 
remove  his  property  out  of  the  reach  of  the 
execution,  when  the  indulgence  was  given. 
Here,  on  the  contrary,  it  is  very  clear, 
that  the  creditor  had  no  confidence  in  the 
solvency  of  the  principal  debtor.  The  ex- 
action of  an  agreement  from  the 
266  debtor,  *to  pay  ten  per  cent,  for  indul- 
gence, evinced  the  creditor's  knowl- 
edge, that  he  was  embarrassed  in  his  cir- 
cumstances; and  the  very  willingness  of 
the  debtor  to  pay  such  a  premium,  ought  to 
have  forbidden  any  indulgence.  If  the 
creditor  had,  with  good  faith,  respected 
the  interests  of  the  surety,  the  principle  of 
the  case  of  Mayhew  v.  Crickett  might  not 
be  applicable  to  this  case ;  as  I  think  it 
was  not  applicable  to  M' Kenny's  ex'or  v. 
Waller,  where  it  was  not  to  be  inferred 
from  the  facts,  that  there  was  any  breach 
of  trust  by  the  creditors,  who  were  execu- 
tors ;  and  considering  them  as  trustees  for 
the  sureties,  in  the  control  of  the  execu- 
tion, they  were  also  trustees  for  the  estate 
of  their  testator,  not  acting  for  themselves, 
'  and  might  well  be  presumed  to  have  thought 
they  were  acting  for  the  interest  of  all  par- 
ties. As  regarded  the  estate  of  their  testa- 
tor, they  were  bound  to  do  so;  and  when 
they  gave  the  indulgence,  there  was  not  the 
slightest  proof  of  any  other  motive.  Even 
in  a  case  coming  expressly  under  the  stat- 
ute of  1794,  it  must  be  admitted,  that  the 
creditor  must  have  some  discretion.  It  is 
the  interest  of  the  surety  that  he  should. 
He  may  withdraw  the  execution,  if  in  good 
faith  he  is  in  pursuit  of  the  debt  by  other 
means.  Cases  might  be  put,  in  which  he 
could  not  rely  entirely  on  the  solvency  of 
the  surety,  and  he  may  find  it  for  the  in- 
terest of  all  parties  to  give  indulgence. 
In  the  case  before  us,  there  was  no  such 
pretence.  As  to  the  argument  that  the 
surety  may  at  all  times,  if  he  thinks  him- 
self in  danger,  take  an  assignment  of  the 
debt  on  paying  the  money ;  that  has  never 
been    relied   on   as  his  only  remedy,  or  in- 


deed as  any  indemnity ;  if  so,  the  bill  quia 
timet  was  in  many  cases  useless,  and  so 
was  the  notice  under  the  act  of  1794,  which 
seems  to  have  been  substituted  for  the  bill 
quia  timet.  It  is  true  the  surety  may  pur- 
sue that  course;  but  it  will  rarely  happen, 
that    he    can    do    so    without  considerable 

sacrifice.    The  creditor  cannot  indulge 
267      in  speculating  *on  the  interest  of  the 

surety  on   any  such  ground.     I  am  of 
opinion  that  the  decree  be  affirmed. 

The  judges  being  equally  divided  in  opin- 
ion, decree  affirmed. 


Emory  and  Others,  Paupers,  v.  Erskine. 

Februar3',  1886,  Richmond. 

(Absent  Cabrix,  J.) 

Practice— 5aper«edeM—P«llnre   to    Enter  Order    De- 
ny Ingr— Effect  after  LongrLapseof  Time.*— Petition  to 

this  court  for  a  supersedeas  Is  rejected,  and  order 
Is  entered  accordlnsrly;  afterwards,  at  same  term, 
a  motion  Is  made  for  reconsideration,  and  the 
court  agrees  to  reconsider,  but  by  Inadvertence 
no  entry  is  made  settin^r  aside  the  order  denylnsr 
the  supersedeas;  more  than  three  years  after- 
wards the  motion  to  reconsider  Is  renewed:  Held, 
the  motion  cannot  now  be  entertained. 
Same-Same— Same— Correction  at  Subsequent  Term- 
Quaere.— Whether,  in  case  of  an  order  made  by 
this  court,  but  the  entry  omitted  by  Inadvert- 
ence of  the  court  or  misprision  of  the  clerk,  such 
omission  may  be  corrected  at  a  subsequent  term? 
And  per  Tuckbb,  P.,  it  seems  that  It  may. 

Emory  and  seven  other  negroes  brought  a 
suit  in  forma  pauperis  against  Erskine  for 
the  recovery  of  their  freedom,  in  the  circuit 
court  of  Berkeley.  The  claim  of  the  plain- 
tiffs to  freedom  rested  on  the  last  will  and 
testament  of  Absolom  M*Coy,  vstho  died  in 
1803.  The  testator,  having  first  given  his 
whole  estate  real  and  personal  to  Rebecca 
Crouch  for  life,  afterwards  bequeathed  as 
follows — **I  give  and  bequeath,  at  the  death 
of  her  the  aforesaid  Rebecca  Crouch,  all  my 
personal  estate  (except  my  negroes,  which 
are  then  to  be  free  and  at  full  liberty)  to 
Thomas  and  Gustavus  Fakes,  to  be  equally 
divided  between  them.'*  The  plaintiffs 
were     children     of     slavey    held     by    the 

testator  at  his  death,  bom  during 
268      *the  life  of  Rebecca  Crouch,  who  died 

in  1828.  Erskine  was  Mrs.  Crouch's 
executor,  and  it  was  thus  that  the  plaintiffs 
came  into  his  possession.  This  state  of 
facts  being  found  in  a  special  verdict,  the 
circuit  court  held  that  the  plaintiffs  were 
not  entitled  to  their  freedom,  and  gave 
judgment  against  them,  upon  the  authority, 
no  doubt,  of  Maria  v.  Surbaugh,  2  Rand. 
228.  The  plaintiffs,  in  December  1832.  ap- 
plied by  petition  to  this  court  in  term  time, 
for  a  supersedeas  to  the  judgment,  which 
the  court  denied  (upon  the  same  authority, 
as  the  reporter  knows),  and  this  was  entered 
of  record.  But  in  a  few  days  after  and  at 
the  same  term,  a  motion  was  made  to  the 
court  to  reconsider  the  application  for  the 
supersedeas,  and  the  court  agreed  to  recon- 
sider it;t  but  no  order  was  entered  setting 


'Practice— Correction  of  Record.— The  principal 
CAse  is  cMtd  in  foot-note  to  Price  v.  Com..  38Gratt 
819:  Murray  v.  Garret.  8  Call  973. 

Same— Redocketingr  of  Causes.- The  principal  case 
is  cited  in  foot-note  to  Thornton  v.  Corbin.  3  Call  221. 
232;  Casanova  v.  Kreusch.  21  W.  Va.  729. 

tThls  was  in  consequence  of  a  doubt,  whether  the 
authority  of  the  case  of  Maria  v.  Surbaugrh  was  ap- 
plicable to  this  case:  and  from  what  afterwards 
transpired  in  another  controversy  arising  out  of 
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aside  the  former  entry  denying  the  superse- 
deas, and  the  case^as  not  mentioned  after- 
wards during  that  term.  And  now  the 
motion  for  reconsideration  was  renewed. 
The  other  facts  affecting  the  question  of 
the  propriety  of  the  reconsideration  asked, 
are  stated  in  the  opinion  of  the  president. 
TUCKER,  P.  It  is  within  the  recollec- 
tion of  the  counsel  and  of  one  of  the  bench, 
that  the  court  did  agree  to  reconsider  the 
application  for  a  supersedeas  in  this  case, 
at  the  same  term  at  which  it  was  denied; 
and  the  court  must  presume,  I  think,  that 
a  direction  was  given  to  the  clerk  to  make 
an  entry  setting  aside  the  order  by  which 
it  was  denied.  It  not,  then  there  was  at 
least  an  omission  on  the  part  of  the  court 
to  direct  the  entry,  which  was  one  neces- 
sarily consequent  upon  the  agreement  to 
reconsider.     If    there    was    such    an 

269  order,    and  it   was  ^omitted  to  be  en- 
tered by  the   clerk,    the  case  seems  to 

be  very  nearly  if  not  exactly  similar  to  that 
of  Beasley  v.  Owen,  3  Hen.  A  Munf.  449. 
There  are  other  cases  also  in  the  books,  in 
which  similar  omissions  and  mistakes  have 
been  remedied  at  subsequent  terms  of  this 
court.  Such  was  the  case  of  Thornton  v. 
Corbin,  3  Call  232,  and  such  was  said  by 
Mr.  Call  in  3  Hen.  &  Munf.  449,  to  have 
been  the  case  of  Murray  v.  Carrot  &  Co. 
though  the  point  does  not  appear  in  the 
report  of  the  case  in  3  Call  373.  We  have 
recently,  I  think,  acted  upon  the  same 
principle  in  a  case  the  name  of  which  has 
escaped  me.*  It  seems,  indeed,  essential 
that  this  court  should  exercise  the  power 
upon  motion  of  correcting  mere  clerical  er- 
rors or  omissions  in  the  orders  of  the  court ; 
and  I  should,  therefore,  be  disposed  to  pro- 
ceed to  reconsider  this  case,  but  for  some 
considerations  peculiar  to  it. 

In  the  first  place,  this  application  has 
been  most  unreasonably  postponed,  and  for 
that  reason  is  not  entitled  to  favour.  The 
fact,  moreover,  that  this  delay  was  of  pur- 
pose, and  that  t^e  application  was  consid- 
ered as  abandoned,  renders  it  still  more 
improper  at  this  time  to  interfere.  Whether 
the  paupers  are  really  still  prosecuting  their 
claim  to  freedom  or  not,  we  know  not;  but 
certain  it  is,  that  the  interference  of  Er- 
skine  himself  (as  stated  by  the  counsel)  sug- 
gesting that  the  application  should  be 
waived,  would  seem  to  indicate  that  the 
case  is  under  the  control  of  their  adversary 
rather  than  prosecuted  by  themselves. 
This  has  led  me  to  reflect  upon  the  relation 
of  the  parties. 

And  here  I  find,  secondly,  that  according 
to  the  special  verdict  Erskine  is  not  the 
owner  of  the  plaintiffs,  if  they  are  slaves. 
They  were  bequeathed  by  M*Coy  to  Mrs. 
Crouch  for  life,  and  after  her  death  to 
Thomas  and  Gustavus  Fakes.  Mrs.  Crouch 
held  them  during  her  life,  when  her  title 
ceased.     By    her  will   she    made   Er- 

270  skine  *her  executor,  but  as   her    title 
expired  with  her  last   breath,  he  had 

no  title  to  hold  them  as  her  executor.  The 
suit,    therefore,  is  not  against  the  persons 


the  will  of  the  same  testator,  it  appeared  to  be  the 
opinioa  both  of  the  bar  and  of  the  bench,  that  it 
was  not  applicable,  at  least  not  cerUinly  so.— Note 
In  Original  Edition. 

I  •Note  by  reporter.  See  Pugrh's  ex'or  v.  Jones.  6 
Leigh  299. 


entitled.  It  cannot  therefore  bind  tbem,  if 
the  slaves  succeed.  Nor  can  they  take 
advantage  of  the  judgment  if  against  the 
slaves;  for  the  effect  of  a  judgment  must 
be  mutual,  and  as  they  would  not  be  bound 
by  it,  so  neither  can  they  have  advantage 
of  it.  The  slaves  may  sue  them  in  forma 
pauperis,  and  this  judgment  will  be  no  bar 
if  they  can  shew  title  to  their  freedom.  It 
is,  therefore,  evidently  of  no  importance  to 
the  slaves  to  allow  this  appeal ;  and  I  am 
therefore  of  opinion  that  the  motion  to 
reconsider  be  rejected,  as  the  reconsidera- 
tion would  be  nugatory. 

CARR,  J.  Without  admitting  or  denying 
the  power  of  the  court  to  correct  errors  of 
this  sort,  after  the  term  (a  question  on  which 
I  have  not  made  up  my  mind),  I  am  clearly 
of  opinion  that  it  is  a  power  which  ought 
to  be  very  cautiously  exercised,— in  cases 
only  where  the  mistake  is  very  clearly  made 
out,  and  the  application  very  recent ;  neither 
of  which  marks  the  case  before  us.  I  am 
therefore  decidedly  of  opinion,  that  we 
ought  not  now  to  look  into  the  record. 

The  other  judges  concurring  in  refusing 
to  reconsider  the  application  for  a  superse- 
deas, motion  overruled. 
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MortffSgM—WltnMMS— Competency  of  Mortfogoraad 
WifeTo  Prove  PfalntifTs  Notice  of  Prior  Mortgafe.*- 

A  debtor  mortfiraffes  the  same  land,  by  saccessire 
deeds,  to  two  several  creditors,  and  the  second 
deed  is  duly  recorded,  but  the  first  is  not:  the 
land  is  sold  under  the  provisions  of  the  second 
deed,  and  the  creditor  In  that  deed  become*  the 
purchaser:  On  bill  by  first  mort«rag-ee  affainst 
the  mortg'afiTor  and  second  mortfiraffee,  char^nf  the 
second  mortffaffee  with  notice  of  the  prior  unre- 
corded mortffaffe,  and  prayinsr  that  the  land  be 
resold  to  satisfy  plaintlfiF's  debt:  Held,  neither 
the  mortffaffor  nor  his  wife  is  a  competent  wit- 
ness for  plaintiff,  to  prove  that  the  second 
mortfirag-ee  had  notice  of  the  plaintiff's  prior 
mortffaffe— hesitante  Brockenbbough.  J. 

Chencerv  Practlce-Antwer-Pallare  of  Affidavit  to 
State  Person  Taking  Is  Justice  of  Peace.— A  defend- 
ant in  chancery  prepares  an  answer  admitting  the 
allesrations  of  plaintiff's  bill,  and  it  is  certified  as 
sworn  to.  but  the  person  certifying  the  affidavit 
does  not  style  himself  in  the  certificate  a  Justice 
of  the  peace,  nor  is  otherwise  proved  to  be  a  mag- 
istrate empowered  to  administer  oaths:  defend- 
ant dies,  and  this  paper  so  certified  is  afterwards 
filed  in  the  clerk's  office:  Held,  it  is  not  the  an- 
swer of  the  party,  nor  evidence  in  the  cause. 

Appellate  i>r«ctice-Couse  Remanded— Pallore  to  Preve 
Allegations  of  Bill. t— Decree  for  plaintiff  reversed 
by  this  court,  because  the  alleg-ations  of  the  bill 
are  not  proved  by  competent  evidence:  bnt  It 
appearing  probable  that  the  defect  can  be  sup- 
plied, cause  remanded  to  inferior  court,  to 
afford  plaintiff  opportunity  of  adduclngr  other 
proof. 

Appeal  from  a  decree  of  the  superiour 
court  of  chancery  of  Greenbrier.  The  bill 
was  exhibited   by  H.  Brown  and  G.  Mayse 


*nortgagee.— See  monographic  not^  on  "Mort- 
irages"  appended  to  Forkner  v.  Stuart,  fl  GratL  IW. 

t Appellate  Practlce-Cauee  Remanded -Failnre  te 
Prove  Allegations  of  Bill.— The  decree  for  the  plain- 
tiff was  reversed  by  the  appellate  court  because  the 
allegations  of  the  bill  were  not  proved  by  competent 
evidence,  but  it  appeared  probable  that  the  defect 
could  be  supplied  and  the  cause  was  remanded  to 
the  inferior  court  to  afford  the  plaintiff  opportunity 
of  adducing  other  proof.  For  this  proposition  the 
principal  case  is  cited  with  approval  In  Watkins  v. 
Carlton.  10  Leigh  B78,  which  case  also  cites  Duff  ▼. 
Duff,  3  Leigh  583:  Cropper  v.  Burtons^  6  Leigh  486  (sec 
note):  Miller  v.  Argyle.  5  Leigh  4«0.  See  mono- 
graphic note  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem  and  Pepper's  Ferry  Turnpike  Co.,  i 
Rob.  283. 
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ag-ainst  W.  Sitlinglon,  A.  Sitlington  and 
A.  Morris,  alleging,  that  Morris  executed 
a  deed  of  trust  conveying  four  parcels  of 
land  to  trustees,  for  the  purpose  of  securing 
a  debt  of  291  dollars  due  to  Brown,  and  an- 
other of  886  dollars  due  to  Mayse,  but  this 
deed  was  not  recorded ;  that  sometime  after 
the  execution  of  this  deed,  W.  Sitlington 
procured  from  Morris  a  deed  of  trust  con- 
veying a  part  of  the  same  trust  subject  to 
A.  Sitlington,  trustee,  to  secure  a  debt  due 
to    W.    Sitlington,    and  had  the  same 

272  duly  recorded ;  that  before  *and  at  the 
time  of  the  execution  of  this  last  deed, 

both  W.  Sitlington  and  A.  Sitlington,  the 
trustee,  had  full  notice  of  the  execution  of 
the  prior  mortgage  under  which  Brown  and 
Mayse  claimed ;  that,  therefore,  they  were 
entitled  to  priority  over  W.  Sitlington ;  that 
A.  Sitlington,  however,  had  sold  the  trust 
subject  mortgaged  to  secure  the  debt  due  to 
W.  Sitlington,  and  W.  Sitlington  became 
the  purchaser  thereof  at  that  sale,  but  the 
bill  charged,  that  that  sale  was  an  unfair 
one ;  and  that  W.  Sitlington  had  thus  pur- 
chased the  property  at  a  price  far  below  its 
value.  The  bill,  therefore,  prayed,  that  the 
sale  should  be  set  aside,  and  a  new  sale  or- 
dered ;  and  that  the  court  should  decree  the 
proceeds  of  such  sale  to  be  paid  to  the 
plaintiffs,  as  the  mortgagees  entitled  to 
priority. 

The  trustee,  A.  Sitlington,  put  in  his 
answer,  denying  that  he  had  any  notice  of 
the  mortgage  under  which  the  plaintiffs 
claimed ;  and  denj^ing  too,  the  imputed  un- 
fairness in  the  sale  made  by  him  under  the 
deed  of  trust  executed  by  Morris  to  secure 
the  debt  due  to  W.  Sitlington.  The  trust 
subject  mortgaged  by  that  deed  was  sold,  at 
the  trustee's  sale,  to  W.  Sitlington,  for 
300  dollars. 

W.  Sitlington  himself  died  pending  the 
cause,  having  prepared  an  answer  to  the 
bill,  in  which  he,  in  effect,  acknowledged 
notir-e  of  the  prior  deed  under  which  the 
plaintiffs  claimed.  The  suit  being  revived 
against  his  heirs,  who  were  infants,  an  an- 
swer was  put  in  for  them  by  a  guardian  ad 
litem;  in  which,  of  course,  nothing  was 
admitted  or  denied. 

The  bill  was  taken  pro  confcsso  as  to  the 
defendant  Morris.  But  he  died  before  the 
sale  of  the  trust  subject  ordered  by  the  court 
was  made;  and  the  suit  was  not  revived 
against  him. 

The    depositions   of    Morris,    and   of  his 

wife,  were  taken  and  filed  for  the  plaintiffs. 

They  depKosed,    that   W.  Sitlington  had  full 

notice  of  the  prior  mortgage  to  Brown 

273  *and   Mayse,   before  the  mortgage  to 
him  was  executed,    and   that   he  pre- 
vented the  prior  mortgage  from  being  duly 
recorded. 

The  answer  which  W.  Sitlington  had  pre- 
pared before  his  death,  and  in  which  he 
acknowledged  notice  of  the  prior  mortgage, 
was  inserted  in  the  record.  It  appeared, 
that  it  had  been  sworn  to  by  him  before  J. 
Hown ;  but  Hown  did  not  style  himself  a 
justice  of  the  peace,  and  there  was  no  proof 
that  he  was  a  magistrate  authorized  to  ad- 
minister an  oath.  The  clerk  certified  that 
this  answer  was  filed  in  his  ofiBce,  but  was 
not  filed  in  the  cause  on  account  of  the  de- 
fendant's death. 


The  chancellor,  declaring  that  W.  Sitling- 
ton had  notice  of  the  prior  mortgage  to  the 
plaintiffs  when  he  procured  the  mortgage  to 
himself,  and  that,  therefore,  the  plaintiffs 
were  entitled  to  priority,  ordered  a  sale  of 
the  whole  trust  subject  mortgaged  by  Mor- 
ris to  the  plaintiffs.  The  sale  was  made 
accordingly ;  and  that  part  of  the  trust  sub- 
ject which  was  mortgaged  by  both  the  deeds 
of  trust,  and  which  had  been  sold  under 
the  deed  of  trust  for  the  benefit  ot  W.  Sit- 
lington, for  300  dollars,  was  sold  under  the 
chancellor's  decree  for  544  dollars.  The  sales 
having  been  reported,  and  the  proceeds  of 
the  whole  subject  falling  far  short  of  the 
debts  due  to  the  plaintiffs,  the  chancellor 
finally  decreed,  that  the  property  should  be 
conveyed  to  the  purchaser  at  the  sale,  and 
that  the  heirs  of  W.  Sitlington  should  re- 
lease all  claim  of  title  to  him ;  giving  them 
a  day  after  their  attainment  to  full  age,  to 
shew  cause  against  the  decree.  And  they 
appealed  to  this  court. 

The  cause  was  argued  here,  by  Johnson 
for  the  appellants,  and  Robinson  for  the 
appellees,  upon  two  points:.  1.  Whether  the 
depositions  of  Morris  and  his  wife  were 
competent  evidence  to  prove,  that  W.  Sit- 
lington had  notice  of  the  prior  mortgage  to 
Brown  and  Mayse  when  he  procured  the 
mortgage  to  himself?  2.  Whether  the 
274  paper  *called  W.  Sitlington's  answer 
could  properly  be  looked  into,  for  evi- 
dence of  such  notice  of  the  prior  deed?  If 
either  of  these  questions  were  resolved  in 
the  affirmative,  there  was  proof  of  W.  Sit- 
Ungton's  notice  of  the  prior  deed:  if  both 
were  resolved  in  the  negative,  there  was  no 
proof  of  such  notice,  upon  which  the  claim 
of  Brown  and  Mayse  to  priority    depended. 

TUCKER,  P.  I  am  inclined  to  think  the 
death  of  Morris  before  the  sale,  ought  to 
have  been  deemed  a  sufficient  objection  to 
proceeding  to  sell,  until  the  case  was  revived 
against  his  representatives;  but  the  point 
is  unnecessary  to  be  decided,  as  the  decree 
is,  in  my  opinion,  fatally  defective  in  other 
respects.  The  gist  of  the  case  is  the  notice 
on  the  part  of  W.  Sitlington  of  the  prior 
deed  of  trust.  This  is  not  established  by 
competent  evidence.  1.  The  paper  called  the 
answer  of  W.  Sitlington  is  not  authenticated 
or  proved,  so  as  to  make  it  evidence  in  the 
cause,  nor  does  it  even  appear  by  whom  it 
was  placed  among  the  papers.  Moreover, 
it  does  not  appear  that  the  person  who  cer- 
tified the  affidavit  was  a  justice  of  the  peace ; 
so  that  the  evidence  that  the  paper  was 
sworn  to  by  Sitlington  is  altogether  de- 
fective. 2.  Morris  was  an  interested  wit- 
ness. If  this  decree  be  affirmed,  he  will 
have  paid  off  544  dollars  of  his  debt  to 
Brown  and  Mayse,  and  he  will  be  liable  to 
Sitlington  for  300  dollars;  whereas,  if  it  be 
reversed,  he  will  be  liable  to  Brown  and 
Mayse  for  544  dollars,  while  he  is  relieved 
as  to  Sitlington  only  to  the  value  of  300 
dollars.  Thus,  he  is  a  gainer  244  dollars 
by  a  decree  founded  upon  his  own  evidence. 
He  is,  therefore,  clearly  interested  and  in- 
competent. If  so,  it  is  equally  clear  that 
his  wife  was  incompetent.  For  Morris  was 
party  to  the  Fuit,  and  by  her  testimony 
he  is  made  to  gain  244  dollars.  There  is  no 
precedent  for  admitting  the  testimony  of  a 
wife  in  favour  of  her  husband,    he   being  a 
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party    to   the    cause.      In    Baring    v. 

275  Reeder,    1    Hen.  *&    Munf.    154,    the 
husband  was  no  party.     That  case  has 

no  resemblance  to  this.  Therefore,  I  am  of 
opinion,  that  the  decree  should  be  reversed, 
and  the  cause  sent  back  for  further  proceed- 
ings, that  the  parties  may  have  an  oppor- 
tunity of  authenticating,  if  it  can  be  done, 
the  answer  of  Sitlington,  which,  if  genuine, 
must  put  an  end  to  the  cause.  The  court 
having  considered  the  testimony  produced 
by  the  plaintiffs  as  competent  and  sufficient, 
and  his  court  deciding  otherwise,  justice 
requires  that  the  cause  should  go  back  to 
enable  the  plaintiffs  to  supply  the  defect,  as 
it  seems  very  probable  there  is  in  existence 
conclusive  evidence  in  support  of  their  case. 
My  opinion  in  the  case  of  Duff  v.  Duff's 
ex'or,  3  Leigh  523,  may  be  referred  to,  as 
containing  my  views  upon  a  subject  strongly 
analogous.  It  is  unnecessary  to  repeat 
them  here. 

BROOKE  and   CABELL,    J.,   concurred. 

BROCKENBROUGH,  J.  I  am  not  satis- 
fied that  Morris  was  an  interested  witness; 
but  as  the  rest  of  the  court  are  of  opinion 
that  he  is  incompetent,  I  shall  say  nothing 
,  on  the  subject.  I  concur  in  the  opinion, 
that  the  paper  in  the  record  called  the  an- 
swer of  W.  Sitlington,  cannot  be  regarded 
either  as  an  answer  or  as  an  exhibit  in  the 
cause. 

CARR,  J.  I  feel  no  doubt  from  the  facts 
in  the  record,  that  the  decree  is  substantially 
right;  and  I  lament,  that  for  want  of  some 
little  care  in  authenticating  that  which  no 
doubt  was  taken  for  granted,  this  cause 
must  be  sent  back.  I  do  not  object  to  the 
failure  of  reviving  as  to  Morris.  I  should 
not  be  for  reversing,  if  that  were  the  only 
defect.  But  the  point  is  the  defect  of  proof 
as  to  the  paper  purporting  to  be  Sitlington 's 
answer.  If  the  clerk  had  certified  that  this 
paper  was  filed  by  Sitlington  himself 
as     his    answer,     or    if    the    person 

276  *who  certified  that  he  swore  to  it,  had 
signed  himself  a  justice  of  the  peace, 

or  had  been  proved  to  be  one ;  I  should  have 
taken  the  paper  for  either  an  answer  or  a 
sworn  statement  of  Sitlington ;  and  that 
proving  full  notice  of  the  prior  deed  (which 
is  the  only  point  in  the  cause),  I  should 
have  had  no  hesitation  in  afiSrming  the  de- 
cree. But  as  none  of  this  evidence  is  fur- 
nished, I  must  concur  in  reversing  the 
decree,  and  sending  the  cause  back,  to  give 
the  plaintiffs  an  opportunity  to  furnish  this 
proof.  I  do  not  think  Morris  or  his  wife 
were  competent  witnesses. 

Decree  reversed,  and   cause  remanded  for 
further  proceedings. 


277        •Wilkinson  &  Co.  v.  Holloway. 

February.  1836,  Richmond. 
Attomev— Acceptance  of  Payment  in  Property  Other 
Than  Money.*— An  attorney  at  law  employed  to  col- 
lect a  debt  may  receive  payment  In  tnoney.  but 
bas  no  autbority  to  accept  any  tbinsr  else  in  satis- 
faction. 


*  Attorneys— Power  of  Attorney  in  Cotlectlngr  Claims. 

—On  this  question  the  principal  case  is  cited  in 
Smith  V.  Lamberts,  7  Gratt  144.  and  foot-note  : 
foot-note  to  Branch  v.  Burnley.  1  Call  147  :  Mann  v. 
Robinson.  19  W.  Va.  68  :  Chalfants  v.  Martin.  25  W. 
Va.  398.  In  Yoakum  v.  Tilden.  3  W.  Va.  170,  it  is 
said:  "The  payment  of  a  Judgment  or  decree  to 
the  attorney  of  record  ivho  obtained  it,  before  his 
authority  is  revoked,  and  due  notice  of  such  revoca- 


Same-5aoie-effcctt— Case  at  Bar. —Therefore,  where 
an  attorney  employed  to  collect  a  debt,  discooDU 
from  it  a  debt  he  himself  owes  the  debtor,  and 
takes  for  the  balance  the  debtor's  assignment  of 
third  persons,  the  creditor  is  not  bound  by  toch 
arranjrement. 

Same- Same- Ratification  by  Creditor— Case  at  Bar.- 
An  attorney  at  law,  employed  to  collect  a  debt, 
takes  in  satisfaction  thereof  the  debtor's  assUn- 
ment  to  the  creditor,  of  a  bond  of  third  persons 
held  by  the  debtor,  and  Institutes  a  suit  on  the 
assigrned  bond  against  the  oblifirors  :  the  creditor 
prosecutes  the  suit,  which  Is  lonfr  pending,  and 
pays  the  costs  Incurred  therein  :  Hbld.  the  cred- 
itor does  not  thereby  ratify  the  act  of  tbe  attorney 
In  commutinfiT  the  original  debt :  and  the  recov- 
ery asrainst  the  oblifirors  in  the  assigned  bond 
having  proved  unavailing,  the  debtor's  original 
liability  still  continues :  dissenttente  Tuctckb,  P. 

Limitation  of  Actlons-Riffht  of  Defendant  In  Another 
State  to  Plead-SUtute.— A  debt  Is  contracted  at 
Petersburg  in  Virginia,  for  goods  sold  there  :  the 
debtor  resides  at  the  time,  and  continues  tore- 
side,  in  North  Carolina  :  the  creditor  btings  salt 
in  a  court  of  this  state  against  the  debtor,  wbo 
pleads  the  statute  of  limitations  in  bar:  Hkld. 
by  the  14th  .section  of  that  statute.  1  Rev.  Code, 
ch.  128,  p.  491.  he  is  precluded  from  making  sach 
defence  :  dlssentiente  Tuckkb.  P. 

This  was  an  attachment  in  chancerj, 
brought  by  Wilkinson  &.  Coi  a^jfainst  Hol- 
loway, in  the  county  court  of  Brunswick,  in 
November  1828.  The  bill  alleged,  that  John 
Holloway  being  indebted  to  the  plaintifiFs 
281  dollars  for  goods  sold  him  by  them  at 
their  store  at  Petersburg,    on    an  open  ac- 


tion given  to  the  defendant,  is  valid  and  binding  on 
the  plaintijf  so  far  at  least  as  the  defendant  is  con- 
cerned. 2  Greenleaf.  sec.  518.  and  cases  there  cited 
In  note.  6  Johns.  395  :  (  WtlHnson  r.  Holloway,)  7  Leigk 
277:  I  Wash.  10  ;  1  Call  147." 

tSame- Right  to  Commute  Debt  In  Hands  for  Collec. 
tion.— It  is  settled  law  that  an  attorney  has  no 
authority  to  commute  a  debt  in  his  hands  for  col- 
lection without  tbe  assent  of  his  client  Paxton  v. 
Steel.  86  Va.  818,  10  S.  E.  Rep.  1.  citing  Smock  v. 
Dade.  6  Rand.  639  :  Wilkinson  v.  Holloway,  7  Leigh  277. 
The  principal  case  is  also  cited  on  this  poiot  in 
Wiley  V.  Mahood.  10  W.  Va.  221.  222.  234  :  Smith  v. 
Lamberts.  7  Gratt  144.  See  generally,  monographic 
note  on  "Attorney  and  Client"  appended  to  Johnson 
V.  Gibbons,  27  Gratt  632. 

SUtate  of  LimlUtions-Note  Made  In  West  VIrvtela 
by  Resident  of  Another  SUte  Who  Immediately  Oe. 
parts.— If  a  person  residing  In  another  state,  makes 
his  note  in  this  state  (W.  Va.),  and  thereafter  de- 
parts from,  and  continues  to  reside  out  of  this  state, 
he  will  be  considered  a  person,  "who  before  the 
action  accrued  resided  in  this  state."  and  who  by 
his  departure  and  residence  out  of  the  state,  has 
obstructed  the  payee  in  the  prosecution  of  his  action 
on  such  note  during  such  absence  from  the  state. 
Hefflebower  v.  Detrick,  27  W.  Va.  16.  citing  and  fol- 
lowing the  principal  case  at  p.  86.  For  this  proposi- 
tion, the  principal  case  is  also  cited  in  Abell  v. 
Penn  Mutual  Life  Ins.  Co..  18  W.  Va.  418:  Flcklln  v. 
Carrlngton,  81  Gratt  226  :  Markle  v.  Burch.  11  Gratt 
29. 

But  In  Walsh  v.  Schilling.  88  W.  Va.  106,  10  S.  E. 
Rep.  54,  citing  Wilkinson  v.  Holloway.  7  IMgh  277: 
Abell  v.  Penn  Mutual  Life  Ins.  Co.,  18  W.  Va.  400  : 
Hefflebower  v.  Detrick.  27  W.  Va.  16,  it  Is  held  that  the 
provision  of  section  18.  ch.  104.  Code  1887,  that  when 
any  right  of  action  shall  accrue  against  a  person 
who  had  before  resided  in  this  state,  if  such  person 
shall,  by  departing  without  the  same,  or  by  ab- 
sconding or  concealing  himself,  or  by  any  otber 
Indirect  ways  or  means,  obstruct  the  prosecution  of 
such  right,  the  time  that  such  obstruction  may 
have  continued  shall  not  be  computed  as  any  part 
of  the  time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted,  does  not  apply  when 
the  defendant  although  once  a  resident  of  tbis 
state,  removed  therefrom  before  any  right  ©fac- 
tion accrued  against  him.  and  before  the  trans- 
action occurred  out  of  which  the  plaintiff's  cause  of 
action  arose. 

Same— Burden  of  Proof. -For  the  proposition  that 
the  burden  of  proof  of  the  statute  of  llmiutlons  is 
upon  the  party  pleading  it  the  principal  case  is 
cited  in  Lewis  v.  Mason,  84  Va.  741.  10  S.  E.  Rep.  *»  : 
Goodell  v.  Gibbons.  91  Va.  611.  tl  S.  E.  Rep.  604.  See 
monographic  note  on  "Limitation  of  Actions"  ap- 
pended to  Herri ngton  v.    Harkins,  1  Rob.  »l. 

Sale  of  Property  by  One  In  Possession— Caveat  Bap- 
tor.-ln  Brown  V.  Taylor,  82  Gratt  188,  it  is  »*id: 
"Every  consideration  that  applies  the  principle  of 
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count,  they  sent  the  claim  for  collection  to 
W.  Ruffin  of  North  Carolina,  where  Hollo- 
way  resided ;  and  Kuffin,  for  some  reason 
unknown  to  them,  without  their  knowledj^fe 
or  consent,  placed  the  claim  in  the  hands 
of  A.  Glenn,  an  attorney  there,  for  collec- 
tion :  that  JRuffin  or  Glenn  ^  ^bonded  the  ac- 
count;" and  Glenn  being  indebted  to 
HoUoway  some  60  or  70  dollars,  fraudulently 
agreed  to  allow  HoUoway  a  set-off  for 

278  the  debt  *he  himself  owed  HoUoway, 
against  the  debt  which  HoUoway  owed 

to  the  plaintiffs,  and  to  receive  in  discharge 
of  the  residue  thereof  a  bond  of  J.  Thomp- 
son and  W.  Scott  to  HoUoway  for  215  dol- 
lars, which  bond  HoUoway  assigned  by 
indorsing  it  in  blank;  Glenn  filled  up  the 
blank  assignment  to  one  Young;  and  in  his 
name  brought  a  suit  on  the  bond  against 
Thompson  and  Scott,  in  North  Carolina, 
recovered  judgment,  and  sued  out  execution 
against  them;  but  they  proved  utterly  in- 
solvent: that,  in  the  prosecution  of  that 
suit  against  Thompson  and  Scott,  the 
plaintiffs  here,  Wilkinson  &  Co.  had  in- 
curred and  paid  18  dollars  costs:  that  they 
had  never  received  any  thing  from  Glenn, 
or  from  HoUoway,  on  account  of  the  debt 
he  owed  them :  and  that  E.  Hicks  and  J. 
Tucker,  of  Brunswick,  had  money  in  their 
hands  belonging  to  HoUoway,  who  was  still 
a  non-resident  of  Virginia.  Therefore,  the 
bill  made  HoUoway,  the  absent  debtor,  and 
Hicks  and  Tucker,  as  garnishees,  defend- 
ants; called  for  a  discovery  from  the  gar- 
nishees of  the  money  of  HoUoway  in  their 
hands,  respectively ;  and  prayed  a  decree 
against  HoUoway  for  the  debt,  and  that  his 
money  in  the  hands  of  the  garnishees 
should  be  attached  to  satisfy  the  same. 

There  was  exhibited  with  the  bill,  a  copy 
of  the  record  of  the  suit  in  North  Carolina 
of  Young  assignee  of  HoUoway  against 
Thompson  and  Scott,  on  their  bond  to  Hol- 
loway,  which  Glenn  took  from  him  in  part 
payment  of  the  debt  he  owed  Wilkinson  & 
Co.  It  appeared  by  the  record,  that  this 
proceeding  was  commenced  in  May  1819; 
the  judgment  was  recovered  in  November 
1820;  a  ^eri  facias  was  sued  out  upon  it, 
returnable  to  February  1821,  and  was  re- 
turned no  effects;  then  a  ca.  sa.  was  taken 
out,  returnable  to  February  1822,  and  was 
returned  not  found;  and  a  scire  facias  to 
revive  the  judgment  was  afterwards  prose- 
cuted, judgment  recovered  thereon  by  de- 
fault, and  a  fi.  fa.  again  sued  out,  which 
was  returnable  to  May   1825,    and  re- 

279  turned  no  *effect8.     The  costs   of  the 
whole  proceedings  amounted  to  18  dol- 
lars. 

HoUoway  appeared  and  put  in  his  answer, 
in  which  he  said,  he  had  executed  his 
**note"  to  Henry  Wilkinson  (one  of  the 
house  of  Wilkinson  &  Co.),  in  person,  for 
the  debt  of  281  dollars,  and  it  was  that 
'*note"  which  they  sent  to  JRuffin,  and 
which  Ruffin  put  into  the  hands  of  Glenn,  for 
collection :  that  he  settled  the  matter  with 
Glenn,  the  attorney  and  agent  of  Wilkinson 

caveat  emptor  to  the  case  of  sales  of  property  by  one 
baying- possession  without  title,  has  additional  force 
in  the  case  of  bonds  and  other  choses  in  action  :  and 
accordingly  the  courts  have  uniformly  decided 
that  as  to  them  the  rule  caveat  emptor  apphes.  See 
opinion  of  TucKEB,  P.,  In  Wilkinson  <t  Co.  v.  ffollo- 
fCQv,  7  Leigh  277." 


&  Co.  by  paying  him  in  part  the  note  of 
Thompson  and  Scott,  mentioned  in  the  bill, 
which  was  considered  both  by  him  and 
Glenn  as  a  final  payment  and  discharge  of 
the  plaintiff's  demand :  that  Thompson  and 
Scott's  bond  was  indorsed  by  him  in  blank, 
and  Glenn,  of  his  own  accord,  filled  the 
blank  with  an  assignment  to  Young:  and 
that  by  the  laws  of  North  Carolina,  ** the 
note  in  question"  was,  to  all  intents  and 
purposes,  a  bill  of  exchange,  and  HoUoway, 
as  the  indorser  thereof,  was  entitled  to  due 
notice  of  its  non-payment;  but  such  notice 
had  never  been  given  to  him,  and  therefore 
he  was  not  bound  as  indorser  to  pay  the 
debt.  He  insisted,  that  the  plaintiffs,  by 
their  own  shewing,  had  no  cause  of  com- 
plaint against  him,  but  only  against  Glenn, 
their  own  agent  and  attorney;  and  if  they 
had  incurred  loss,  it  was  owing  to  their 
misfortune  in  having  trusted  an^unfaithful 
agent.  And  as  it  appeared  by  the  record 
exhibited  With  the  biU,  that  the  plaintiff's 
right  of  action  did  not  accrue  within  five 
years  next  before  the  commencement  of  this 
suit,  he  pleaded  the  statute  of  limitations 
in  bar. 

There  were  exhibited  with  the  answer, 
exemplifications  of  two  statutes  of  North 
Carolina,  by  which  all  notes,  bills  and 
bonds  for  money,  whether  made  payable  to 
order,  or  expressed  to  be  for  value  received 
or  not,  are  made  negotiable  by  indorsement 
or  assignment,  and  put  on  the  footing  of 
inland  bills  of  exchange;  and,  therefore, 
in  case  of  non-payment,  must  be  protested, 
and  due  notice   of  dishonour  given    to  the 

indorser  or  assignor. 
280         *There  was  no  replication  to  HoUot 
way's  answer,  or  to   his    plea   of    the 
statute  of  limitations. 

The  garnishee  Hicks  had  no  money  in 
his  hands  belonging  or  due  to  HoUoway. 
The  garnishee  Tucker,  who  was  the  sheriff 
of  Brunswick,  stated  in  his  answer,  that  he 
had  in  his  hands  276  dollars  belonging  to 
HoUoway. 

The  county  court  dismissed  the  bill  as 
to  the  garnishee  Hicks,  and  decreed,  that 
tne  defendant  HoUoway  should  pay  the 
plaintiffs  281  dollars,  with  interest  from  the 
28th  April  1819,  and  18  dollars  (the  costs  of 
the  suit  in  North  Carolina)  and  the  costs 
of  this  suit ;  and  that  the  garnishee  Tucker, 
in  part  discharge  thereof,  should  pay  the 
plaintiffs  the  276  dollars  in  his  hands  be- 
longing to  HoUoway.  From  this  decree 
HoUoway  appealed  to  the  superiour  court  of 
chancery  of  Richmond ;  which  reversed  the 
decree,  and  dismissed  the  bill  as  to  all  par- 
ties. And  then,  Wilkinson  &  Co.  appealed 
to  this  court. 

Robinson,  for  appellant.  1.  The  debt  due 
from  HoUoway  to  Wilkinson  &  Co.  was  not 
extinguished  by  the  transaction  between 
HoUoway  and  Glenn,  their  attorney. 
Though  payment  to  an  attorney  at  law  em- 
ployed to  collect  a  debt,  especially  if  he  has 
the  evidence  of  debt  in  his  possession,  is 
good ;  Hudson  v.  Johnson,  1  Wash.  10 ; 
Branch  v.  Burnley,  1  Call  147,  yet  an  attor- 
ney at  law,  without  special  instruction  or 
assent  of  his  client,  has  no  authority  to  use 
the  debt  due  to  the  client,  for  the  discharge 
of  his  own  debts,  or  to  commute  it  with 
the  debtor  for  other  debts  due  to  him.     The 
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point  has  been  expressly  decided  by  th« 
general  court ;.  Smock  v.  Dade,  5  Rand.  639. 
And  the  reason  for  the  distinction,  there 
given,  is  plain  and  irrefragable:  when  an 
attorney  employed  to  collect  a  debt  due  to 
his  client  receives  the  money,  he  acts  under 
the  authority  derived  from  his  client ;  but 
when  he  takes  from  the  debtor  an  assign- 
ment of  debts  due  to  him  in  satisfac- 

281  tiou  of  the  debt  due  *from  him,    and 
undertakes    to    collect    the    assigned 

debts,  his  authority  is  derived  not  from  his 
client  at  all,  but  from  the  debtor;  he  is,  in 
truth,  the  debtor's  attorney.  A  like  deci- 
sion on  the  point  has  been  made  in  Massa- 
chusetts ;  L/angdon  v.  Potter,  13  Mass.  Rep. 
319,  and  in  South  Carolina;  Commissioners 
of  accounts  v.  Rose,  1  Desaus.  461.  Mere 
possession  of  the  bond  or  other  evidence  of 
debt,  confers  on  an  attorney  employed  to 
collect  it,  no  further  authority  than  the 
general  one  of  an  attorney  at  law ;  author- 
ity, namely,  to  receive  payment.'  If  it  did, 
the  possession  of  the  bond,  however  or  by 
whomever  obtained,  would  give  the  holder 
a  legal  title  to  it;  which  cannot  be  pre- 
tended. Wilson  V.  Rucker,  1  Call  500.  An 
agent  employed  to  collect,  with  the  evidence 
of  debt  put  into  his  possession,  has  no  right 
to  assign  or  to  pawn  it;  Tonkin  v.  Fuller, 
3  Rose.  Doug.  300;  26  Eng.  C.  L.  Rep.  117. 
If  he  cannot  assign  or  pawn,  how  can  he 
barter  it?  A  factor  employed  to  sell  goods, 
has  no  authority  to  barter  them ;  Guerreiro 
V.  Peile,  3  Barn.  &  Aid.  616;  S  Eng.  C.  L,. 
Rep.  399.  So,  where  an  insurance  broker 
was  employed  to  receive  payment  from  the 
underwriter,  even  a  custom  to  set  off  the 
general  balance  due  from  the  broker  to 
the  underwriter,  was  held  illegal;  Todd  v. 
Reid,  4  Barn.  &  Aid.  210;  6  Eng.  C.  L.  Rep. 
404.  For,  **the  general  rule  of  law  is,  that 
if  a  creditor  employs  an  agent  to  receive 
money  of  a  debtor,  and  the  a/rent  receives 
it,  the  debtor  is  discharged  as  against  the 
principal,  but  if  the  agent,  instead  of  re- 
ceiving  it,  writes  off  money  due  from  him 
to  the  debtor,  the  debtor  is  not  discharged ;" 
per  Abbott,  C.  J.,  in  Russell  v.  Bangley,  4 
Barn.  &  Aid.  395;  6  Eng.  C.  L.  Rep.  460. 
Here  it  is  not  pretended,  that  Wilkinson  & 
Co.  gave  any  special  authority  to  Glenn, 
their  attorney  at  law  for  collection.  And  if 
it  shall  be  argued,  that  they  sanctioned 
Glenn's  dealings  with  Holloway,  by  prose- 
cuting a  suit  on  the  bond  of  Thompson  and 
Scott,  which  Glenn  received  from  him, 

282  and  defraying  the  costs  of  that  *suit ; 
the  answer  is,  that  it  is  quite  obvious, 

that  Glenn  instituted  that  suit  of  his  own 
accord ;  and  if  Wilkinson  &  Co.  were  after- 
wards active  in  the  prosecution  of  the  suit, 
and  bore  the  expense  of  it,  this  was,  in 
truth,  done  for  Holloway*s  benefit,  and  was 
fairly  attributable  to  their  willingness  to 
get  their  money  from  whomsoever  and  in 
whatever  manner  they  honestly  could,  not 
to  any  intention  to  sanction  the  irregular 
conduct  of  their  attorney.  And  the  case  of 
Russell  V.  Bangley  will  be  found  to  be  a 
direct  authority  in  point.  Then,  2.  if  the 
transaction  between  Glenn  and  Holloway 
did  not  extinguish  the  debt  of  Holloway  to 
Wilkinson  &  Co.  it  is  useless  to  examine 
the  statutes  of  North  Carolina,  putting  as- 
signed bonds  or  notes  upon  the   footing    of 


inland  bills  of  exchange,  for  the  purpose  of 
seeing  whether  Holloway  was  entitled  to 
notice  from  Wilkinson  &  Co.  of  the  nonpay- 
ment of  Thompson  and  Scott's  bond.  3.  As 
to  the  plea  of  the  statute  of  limitations: 
Wilkinson  &  Co.  allege  in  their  bill  that 
Holloway 's  debt  to  them  was  *' bonded" 
by  Ruffin  or  by  Glenn :  Holloway  in  his  an- 
swer says,  he  gave  Henry  Wilkinson  his 
*'note"  for  it.  The  words  **bond"  and 
^^note,"  in  the  common  parlance  of  the 
country  are  often  used  convertibly;  Hollo- 
way in  his  answer  so  uses  them ;  and  if  this 
was  a  note,  not  a  bond,  Holloway,  pleading 
the  statute  of  limitations,  should  and  no 
doubt  would  have  produced  he  instrument, 
for  it  was  in  his  possession;  but  he  did  not 
produce  it.  The  fair  inference  is,  that  it 
was  a  bond,  and  then  the  statute  certainly 
presented  no  bar.  But  grant  that  it  was  a 
note,  and  take  Holloway's  account  of  it : 
he  says  he  gave  the  note  to  Henry  Wilkin- 
son. Now  he  was  a  merchant  and  resident 
of  Petersburg,  Virginia,  and  the  debt  was 
contracted  there.  Holloway's  note,  then, 
was  made  there.  But  Holloway  was  resi- 
dent of  North  Carolina.  And  this  brings 
the  case  within  the  proviso  of  the  statute 
of  limitations,  1  Rev.  Code,  ch.  128,  {  14, 
p.  491.  The  act  of  limitations  of  North 
Carolina,  could  not  be  pleaded  here ;  Jones's 

adm'r  v.  Hook,  2  Rand.  303. 
283         *Johnson,  for  the  appellee.     1.  The 

distinction  between  the  authority  of 
an  attorney  at  law,  employed  to  collect  a 
debt,  and  having  the  bond  or  note  for  it 
put  into  his  possession  for  collection,  to  re- 
ceive payment  in  money,  and  to  receive  sat- 
isfaction in  any  other  commutable,  is  an 
over-nice  one.  Had  not  Glenn  authority  to 
receive  from  Holloway  a  bill  of  exchange 
drawn  in*  North  Carolina  on  Petersburg, 
for  the  debt?  or  to  receive  bank  notes  in 
payment  of  it?  If  so,  then  he  had  a  right 
to  commute  the  debt  due  from  Holloway  to 
his  client  for  other  debts ;  for  bank  notes 
are  only  evidences  of  debt.  It  can  make  no 
difference  what  kind  of  debt  is  the  com- 
mutable received  by  the  attorney.  Bat 
when  a  creditor  employs  an  attorney  to 
collect  a  debt  for  him,  and  puts  the  evidence 
of  the  debt  in  the  attorney's  possession,  he 
does  give  him  and  intends  to  give  him  au- 
thority to  collect  it  in  the  best  and  easiest 
way  he  can.  The  attorney's  authority  to 
receive  payment  of  the  debt,  is  put  by  this 
court,  in  Hudson  v.  Johnson,  on  the  ground 
of  the  custom  of  the  country :  and^  the  cus- 
tom of  the  country  goes  the  length*  of  war- 
ranting the  attorney  to  commute  the  debt 
due  his  client  for  other  debts.  It  is  a  rule 
of  law,  of  equity,  and  of  reason,  that  he 
who  trusts  most,  shall  suffer  most, — that  he 
who  trusts  an  agent  with  unlimited  discre- 
tion, shall  abide  any  loss  from  a  breach  of 
the  trust.  Here,  the  evidence  of  the  debt 
was  put  into  Glenn's  possession ;  but  for 
what  purpose,  was  known  only  to  Glenn 
and  his  clients.  How  could  Holloway  or 
any  stranger  know,  that  Glenn  acquired  the 
possession  of  the  bond  or  note,  only  for  the 
purpose  of  collection?  that  it  was  not  deliv- 
ered to  him  by  way  of  transfer?  If  Glenn 
had  sold  and  transferred  the  debt  to  a 
stranger  for  valuable  consideration,  without 
notice  of  his  agency,  he   would   have   done 
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what  his  clients  put  it  in  his  power  to  do, 

and  they   ought    to   abide  the  loss,  arising 

from  their  own  indiscreet  selection  of  their 

agent,    and  unlimited   confidence    re- 

284  i>osed  *in  him.     If  Glenn  had  brought 
suit    against   Holloway,    in  the  name 

of  Wilkinson  &  Co.  for  his  own  benefit, 
Holloway  (having  no  notice  of  the  breach 
of  trust)  might  have  set  off  a  debt  due  to 
him  from  Glenn ;  Winchester  v.  Hackley,  2 
Cranch  342,  and  when  judgment  was  recov- 
ered for  the  balance,  he  might  have  settled 
with  Glenn,  and  discharged  the  debt  in  any 
way  they  could  agree  upon.  Here,  without 
any  suit  being  brought,  Holloway  settled 
the  debt  with  the  holder  of  his  note  or  bond, 
gave  him  a  valuable  consideration  for  it, 
and  took  in  his  bond.  If  Glenn  committed 
a  breach  of  trust,  or  an  act  of  indiscretion, 
Wilkinson  &  Co.  who  constituted  him  their 
agent,  and  gave  him  unlimited  discretion, 
must  bear  the  loss.  But  Wil^-inson  &  Co. 
sanctioned  the  act  of  their  attorney.  They 
prosecuted  the  suit  on  the  bond  assigned 
by  Holloway  to  them,  or  to  Glenn  for  them, 
against  the  obligors  at  their  own  costs.  If 
they  did  not  mean  to  sanction  Glenn's  con- 
duct, they  ought  immediately  to  have  dis- 
claimed all  right  to  the  assigned  bond,  and 
asserted  their  original  claim  against  Hollo- 
way. They  made  no  such  disclaimer.  They 
failed  to  get  the  money  from  the  obligors 
in  the  assigned  bond  as  early  as  1821 ;  yet 
they  asserted  no  claim  against  Holloway, 
but  commenced  a  new  pursuit  against 
Thompson  and  Scott,  which  proved  unavail- 
ing in  1825;  and  it  was  not  till  1828,  that 
they  asserted  their  original  claim  against 
Holloway.  There  could  not  be  stronger  cir- 
cumstances to  show  their  acquiescence  in 
and  sanction  of  Glenn's  conduct.  2.  The 
statute  of  limitations  was  a  bar.  It  was 
pleaded  in  HoUoway's  answer,  and  nothing 
was  replied  in  avoidance  of  it :  so  that  Wil- 
kinson &  Co.  cannot  here  rely  on  the  pro- 
viso of  the  14th  section  of  the  statute,  even 
if  the  case  were  within  its  meaning.  Hol- 
loway says,  he  gfave  a  note  for  his  debt  to 
Henry  Wilkinson  in  person.  If  it  was  a 
bond  and  not  a  note,  they  should  have 
proved  it;  they  should,  at  least,  have  called 
on    Holloway   to   produce  the   instru- 

285  ment :  but,  without  doing  ^either,  and 
without  any  replication  to  the  answer, 

which  alleged  that  it  was  a  note,  they  set  the 
cause  for  hearing.  This  court  must  take 
it,  that  the  instrument  was  a  note,  not  a 
bond.  Then,  where  was  the  note  made?  at 
Petersburg?  or  in  North  Carolina?  Hollo- 
way says,  it  was  given  to  Henry  Wilkinson 
in  person ;  but  it  might  have  been  given  to 
him  in  North  Carolina,  as  well  as  at  Peters- 
burg ;  and  if  so,  the  case  was  clearly  not 
within  the  proviso  of  the  14th  section  of 
our  statute  of  limitations.  To  say  the  least, 
the  facts  touching  this  point,  do  not  appear 
in  this  record  with  sufiBcient  certainty.  But 
the  14th  section  of  the  statute  has  no  ap- 
plication to  the  case.  A  citizen  of  North 
Carolina,  residing  at  home,  cannot,  because 
he  does  not  come  to  Virginia,  be  truly  said 
**to  abscond  or  conceal  himself,  or  by  re- 
moval out  of  the  country  or  county  where 
he  shall  reside,  obstruct  or  defeat"  his  cred- 
itor in  Virginia  from  bringing  his  action 
against  him. 


BROCKENBROUGH,  J.  There  is  noth- 
ing in  the  record  to  shew,  how  far  by  the 
laws  or  established  usages  of  North  Caro- 
lina, an  attorney  at  law  who  has  possession 
of  the  specialty  of  a  client,  may  bind  him 
by  a  settlement  of  the  debt  with  the  debtor ; 
nor  does  the  answer  of  the  defendant  who 
had  dealt  with  the  plaintifiFs  in  Virginia, 
suggest  any  difference  between  the  law  of 
that  state  and  of  this,  in  this  respect.  I 
shall  therefore  inquire,  how  the  common 
law  and  our  own  law  stand  on  this  subject. 
The  cases  of  Hudson  v.  Johnson,  and 
Branch  v.  Burnley,  establish  the  proposi- 
tion, that  an  attorney  at  law  who  has  pos- 
session of  the  evidence  of  debt,  or  has 
obtained  a  judgment  for  his  client,  may 
receive  from  the  debtor  payment  of  the 
debt,  and  that  the  creditor  having  confided 
in  him  not  only  to  sue  if  necessary,  but 
also  to  collect  and  receive  the  money,  is 
bound  by  the  payment.  They  place  the  at- 
torney at  law  on  the  footing  of  an 
agent    delegated    to   receive   money. 

286  *Now,    such    an    agent    cannot    vary 
from    his   authority,    by    receiving  a 

bill  or  note,  instead  of  money,  or  of  that 
which  according  to  the  course  of  trade  is 
current  as  money.  Paley  on  Agency  220; 
Ward  V.  Evans,  2  Ld.  Raym.  930;  Salk. 
442;  S.  C.  Nor  can  even  a  general  agent, 
without  particular  authority,  commute  the 
payment  by  receiving  another  thing,  as  a 
horse  &c.  in  discharge  of  the  debt,  unless 
it  be  delivered  over  to  the  employer  who 
agrees  to  it.  Paley  221.  This  was  also 
laid  down  by  the  general  court  in  Smock  v. 
Dade;  where  it  is  also  said,  that  the  attor- 
ney at  law  who  gave  a  receipt  or  acquittance 
for  the  money,  represented  the  debtor  and 
not  the  creditor.  I  do  not  quote  this  case 
as  authority,  but  I  consider  it  as  a  good 
decision.  The  modern  case  of  Russell  v. 
Bangley  is  a  strong  one  to  prove,  that  if 
the  agent,  instead  of  receiving  money,  give& 
to  the  debtor  credit  for  money  which  he 
himself  owes  to  the  debtor  (or,  as  it  is  ex- 
pressed,  ** writes  oft  money  due  from  him  to 
the  debtor"),  then  the  debtor  is  not  dis- 
charged. 

It  is  admitted,  however,  that  acquiescence 
on  the  part  of  the  principal  will  be  proof  of 
consent  on  his  part,  and  that  will  make  the 
act  of  the  agent  the  act  of  the  principal. 
Salk.  442.  Then  the  question  is,  whether, 
in  this  case,  there  was  such  acquiescence 
alleged  and  proved?  I  think  not.  The 
plaintiffs  have  not  admitted  by  their  plead- 
ings, nor  is  there  any  proof  of,  actual  con- 
sent. But  it  has  been  inferred  that  there 
was  such  consent,  from  the  circumstance 
that  the  plaintiffs  paid  some  of  the  costs 
incurred  in  the  suit  brought  on  the  bond 
which  Glenn  the  attorney  took  from  Hollo- 
way in  discharge  of  his  bond.  It  is  to  be 
remarked,  that  the  answer  of  Holloway  does 
not  put  his  defence  on  the  ground  of  the 
acquiescence  of  the  plaintiffs,  but  relies  on 
the  authority  of  the  attorney  to  make  the 
arrangement  which  he  did  make.  I  do  not 
think  that  the  court  ought  to  supply  his 
deficiencies,    and    furnish    him   with 

287  *a  weapon  which  he  did  not  choose  to 
wield.     If  he  had    thought    proper    to 

rely  on  acquiescence,  the  plaintiffs  might 
have    given     circumstances    in    evidence^ 
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which  would  have  led  irresistibly  to  the  cod- 
elusion,  that  they  did  not  agree  to  take  the 
bond  of  Thompson  and  Scott  in  satisfaction 
of  Holloway's  debt  to  them;  and  that  al- 
thouf^h  they  were  willing  to  wait  to  see 
whether  any  thing  could  be  made  from  the 
suit  against  those  obligors,  and  for  that 
purpose  to  pay  the  costs,  yet  that  they  did 
not  ratify  the  act  of  Glenn,  who  in  that 
matter  acted  rather  as  the  agent  and  attor- 
ney of  HoUoway,  than  of  themselves. 

As  to  the  statute  of  limitations,  I  think 
it  will  not  apply  to  the  present  case.  It 
seems  sufficiently  clear,  that  the  paper 
which  HoUoway  executed  to  the  plaintifiFs 
was  a  sealed  instrument.  The  bill  says, 
that  the  plaintiffs  sent  to  Ruffin  an  open 
account  claim  against  the  defendant  Hollo- 
way,  and  that  Ruffin  put  the  claim  into  the 
hands  of  Glenn  an  attorney,  that  one  of 
them  bonded  the  account,  and  that  Glenn 
held  the  bond.  The  defendant  denies  that 
the  account  was  sent  on  to  Ruffin,  and 
affirms  that  he  himself  executed  to  one  of 
the  plaintiffs  the  note  in  question,  and  that 
the  note,  instead  of  the  account,  was  sent 
to  Ruffin.  The  note  in  question  ought  to 
be  understood  to  mean  the  bond  which  the 
plaintiffs  mentioned  in  their  bill ;  especially 
as  the  defendant  had  possession  of  the  in- 
strument, and  if  it  was  a  mere  note  of 
hand,  and  not  a  sealed  instrument,  might 
have  produced  it,  and  shewn  its  real  char- 
acter. Again,  the  defendant  describes  the 
paper  which  he  transferred  to  Glenn  as  be- 
ing a  note;  that  paper  happens  to  be  in  the 
record,  and  is  clearly  a  sealed  instrument. 
Hence,  I  infer,  that  the  other  was  a  sealed 
instrument  likewise ;  and  if  so,  the  act  of 
limitations  does  not  apply.  But  if  it  was  a 
note  of  hand,  the  14th  section  of  the  statute 
of    limitations    will     prevent    that    statute 

from  operating  as  a  bar. 
288         *On  the  whole  I  am  of  opinion,  that 
the  decree  of   the    superiour  court  of 
chancery  should  be   reversed,    and   that   of 
the  county  court  affirmed. 

CARR,  J.  In  the  view  I  take  of  this 
case,  the  statutes  of  North  Carolina,  putting 
bonds,  notes,  &c.  on  the  footing  of  inland 
bills  of  exchange,   are  wholly  unimportant. 

As  to  the  statute  of  limitations,  I  question 
whether  it  would  apply  to  the  case,  even 
between  citizens  of  the  commonwealth; 
since  I  incline  to  think,  that  we  must  take 
the  debt  from  HoUoway  to  Wilkinson  &  Co. 
to  have  been  due  by  bond.  It  behooved  the 
pleader  of  the  statute,  to  make  out  a  case  to 
which  it  clearly  applied ;  and  I  think  no 
one  could  bay  he  has  done  this,  even  if  this 
was  a  case  between  residents.  However,  I 
have  not  much  examined  that  point;  be- 
cause I  think  it  clear,  that  the  plea  cannot 
be  sustained,  on  another  ground.  If  we 
may  credit  the  defendant's  answer,  (as  ac- 
cording to  the  rules  of  evidence,  we  must, ) 
the  cause  of  action  accrued  in  Virginia. 
He  says,  the  plaintiffs  did  not  send  their 
account  to  Ruffin,  but  he  executed  the  note 
in  question  to  the  plaintiff  Henry  Wilkin- 
son in  person,  and  that  the  note,  instead 
of  the  account,  was  sent  to  Ruffin.  This 
alle;^ation,  positive  and  responsive,  and  not 
contradicted  by  any  evidence,  is  decisive, 
that  the  note  or  bond  (whichever  it  was) 
was  executed  here.     If  so,    the    proviso   of 


the  14th  section  of  the  statute  of  limitations 
applied  a  fortiori  to  the  defendant,  who  left 
Virginia  as  soon  as  he  had  executed  the  in- 
strument, and  resided  in  North  Carolina; 
thereby  obstructing  the  plaintiffs*  action. 
Neither  could  it  have  been  brought  when  it 
was,  but  for  the  accidental  circumstance  of 
the  defendant  having  debts  due  to  him  in 
Virginia.  It  surely  does  not  lie  with  per- 
sons so  situated,  to  avail  themselves  of  the 
statute;  especially  in  equity,  where  it  is 
applied  not   as  positive   law    binding 

289  the  court,    but  *by    analogy.     It  was 
said,    that   if  the  plaintiffs  meant  to 

rely  on  the  proviso  of  the  14th  section,  they 
ought  to  have  replied  the  matter  in  avoid- 
ance, specially.  But  the  counsel  did  not, 
at  the  moment,  reflect,  that  special  replica- 
tions, with  all  their  consequences,  are  now 
out  of  use,  and  the  plaintiff  is  to  be  relieved 
according  to  the  form  of  his  bill,  whatever 
new  matters  may  have  been  introduced  by 
the  defendant's  plea  or  answer;  Mitf. 
Plead.  256,  and  that  now,  a  decree  in  equity 
cannot  be  reversed  for  the  entire  want  of  a 
replication  to  the  answer,  by  our  statute  of 
1827-8;  Supp.  to  Rev.  Code,  ch.  96,  I  1,  p. 
125. 

Then  the  question  is,  as  to  the  arrange- 
ment made  by  Glenn  with  the  defendant, 
taking  in  part  discharge  of  HoUoway's  bond 
to  the  plaintiffs,  a  debt  due  from  himself  to 
HoUoway,  and  for  the  balance,  a  bond  of 
Thompson  and  Scott  to  HoUoway.  Was  this 
transaction  binding  on  the  plaintiffs?  I 
understood  the  appellee's  counsel  in  his 
argument  to  take  the  position,  that  the 
possession  of  a  bond  does,  of  itself,  empower 
the  holder  to  discharge  it  by  any  contract 
he  may  choose  to  make  with  the  obligor. 
Taken  thus  broadly,  I  should  think  the 
proposition  plainly  unsound  and  mischie- 
vous. Considering  Glenn,  first,  as  an  agent 
to  collect,  had  he  power  to  bind  his  princi- 
pal by  the  contract  he  made?  The  author- 
ities are,  to  my  mind,  perfectly  clear  and 
decisive,  that  he  had  not.  The  cases  of 
Tonkin  v.  Fuller,  Guerreiro  v.  Peile,  and 
Russell  V.  Bangley,  cited  at  the  bar,  were 
decided  upon  principles  plainly  applicable 
to  the  question.  [Here,  the  learned  judge 
stated  the  particular  circumstances  of  those 
cases,  and  the  points  presented  and  decided.] 
To  those  authorities  I  shall  add  a  reference 
to  one  or  two  of  older  date,  which  are  to 
the  same  purpose.  Thus,  in  Doct.  &.  Stud. 
Dial.  2,  ch.  42,  pp.  237,  8,  it  is  laid  down, 
that  even  a  general  agent  cannot,  without 
particular  authority,  commute  the  payment 
by  receiving  another  thing,  as  a  horse 

290  &c.    in   discharge  *of  a  debtt  unless 
it  be  delivered  over   to   the  employer, 

who  agrees  to  it.  So.  in  Evans  v.  Ward,  2 
Ld.  Raym.  930;  2  Salk.  442.  Ward  sent  bis 
servant  with  a  note  of  /"SO.  to  his  debtor,  to 
receive  the  money ;  the  debtor  went  with  the 
servant  to  Evans's  shop,  who  indorsed  off 
;fSO.  from  a  note  of  ;£'100.  which  he  owed 
the  debtor,  and  gave  Ward's  servant  a  note 
for  /"SO.  upon  one  Wallis,  a  goldsmith, 
which  was  presented  the  next  morning,  bat 
payment  was  refused,  and  Wallis  broke  that 
day ;  the  note  was  returned  to  Evans,  who 
refused  to  pay  it,  and  this  action  was 
brought  to  recover  it:  the  court  held,  that 
Ward  was  not  bound  by  this  coaduct  of  hit 
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servant;  lord  Holt  saying-,  that  **when  a 
servant  is  sent  to  receive  money  on  a  bill, 
he  cannot  accept  a  note  instead  of  money, 
without  the  particular  directions  of  his 
master."  All  these  authorities  apply  with 
double  force  to  the  case  of  an  attorney  at 
law.  When  a  man  has  debts  outstanding, 
his  first  object  is  to  collect  them  in  the 
quickest  and  cheapest  mode ;  and  he  either 
applies  himself,  or  employs  some  agent  to 
jfo  around  to  his  debtors,  to  get  the  money 
or  money's  worth.  If  this  effort  fails,  his 
last  resort  is  to  collect  them  by  process  of 
law;  and  then  he  goes  to  the  lawyer,  and 
deposits  them  with  him — for  what?  to  com- 
mute them  for  land,  or  horses,  or  slaves,  or 
other  bonds,  or  to. pay  the  lawyer's  own 
debts?  No,  so  far  from  it,  that  the  uni- 
versal understanding  is,  I  believe,  that  it 
is  not  a  duty  of  the  lawyer  even  to  apply  to 
the  debtor ;  he  may  and  often  does  do  it, 
from  a  disposition  to  be  civil ;  but  very  of- 
ten also,  he  takes  them  to  the  clerk's  ofiSce, 
and  issues  the  writ  at  once.  So  much  was 
he  considered  the  mere  instrument  of  the 
law  to  enforce  the  payment  to  the  client, 
that  the  question  in  our  early  cases,  was, 
"Whether  he  was  authorized  to  receive  the 
money  himself,  under  any  circumstances. 
But  I  have  never  seen  a  case,  nor  heard  an 
opinion,    that   he   was  clothed   with  power 

to  use  the  bond  as  if  his  own  property, 
291      *exchange    it    for    other  property,  or 

pay  his  own  debt  with  it.  Nor  can  I 
well  conceive,  how  a  debtor  can,  without 
actual  fraud,  deal  in  this  way  with  an  at- 
torney, whose  only  evidence  of  power  is  the 
possession  of  the  bond.  L/Ook  at  the  case 
of  an  executor:  he  is  so  far  the  representa- 
tive of  the  testator,  that  he  has  the  legal 
title  to  the  personalty ;  yet,  because  he  is  a 
fiduciary,  any  individual  creditor  of  his 
own,  who  receives  in  discharge  of  his  debt, 
assets  of  the  estate,  knowing  them  to  be 
such,  or  whoever  deals  with  the  executor 
for  any  of  the  assets,  in  any  way  which 
makes  him  a  party  to  the  breach  of  trust, 
must  account  for  such  assets  to  those  who 
are  entitled  under  the  will.  Graff  v.  Cas- 
tleman,  5  Rand.  195.  Here,  the  defendant 
in  his  answer,  explicitly  states  his  knowl- 
edge that  the  note  was  placed  in  the  hands 
of  Glenn  for  suit  or  collection :  how  then 
could  he,  without  participating  in  the  fraud 
of  Glenn,  assist  him  in  abusing  his  trust 
so  far  as  to  apply  a  part  of  that  note  to  the 
payment  of  his  own  debt  to  the  defendant, 
and  to  receive  from  the  defendant  for  the 
balance,  a  bond  worth  (so  far  as  we  can 
judge)  not  one  cent?  I  say  so,  because 
npon  a  suit  brought  in  good  time  and  dili- 
gently prosecuted,  the  return  was  no  effects. 
Observe  too,  how  this  bond  was  transferred: 
there  was  no  assignment  to  the  creditor, 
but  a  blank  indorsement,  to  be  filled  up  as 
the  attorney  pleased,  and  in  fact  filled  up 
to  one  Toung.  The  property  in  this  bond, 
then,  was  never  in  the  creditor.  Can  a 
debtor  thus  discharge  an  honest  debt?  Can 
he,  thus  knowing,  thus  aiding,  thus  taking 
advanta^re  of,  this  gross  breach  of  trust, 
extinguish  his  obligation?  I  answer,  con- 
fidently, no — unless  the  creditor  has,  by 
some  unequivocal  act,  sanctioned  the  trans- 
action ;  some  act,  shewing  that  with  a  full 
knowledge    of   the   circumstances,    he   had 


assented  to  take  in  satisfaction   of  the  debt 

due     him     from    Holloway,    the    bond    of 

Thompson. and  Scott,  and  Glenn's  debt. 

292  *What  is  the  evidence  of  such  assent? 
The  answer  does  not  charge  it,  but,  on 

the  contrary,  rests  the  matter  wholly  on  the 
power  which  the  possession  of  the  note  for 
suit,  gave  Glenn  over  it;  adding,  that  if 
he  has  imposed  on  the  plaintiffs,  it  is  their 
misfortune  to  have  trusted  an  unfaithful 
agent.  There  are  no  letters  from  the  plain- 
tiffs; no  proof  of  any  communication  be- 
tween them  and  Glenn  on  the  subject.  The 
barter  took  place  in  1819,  and  in  February 
1821  (not  longer  probably  than  l8  months 
after)  there  was  a  return  on  the  execution 
for  Thompson  and  Scott's  debt,  of  nulla 
bona.  Within  this  time,  we  do  not  know 
that  the  plaintiffs  ever  heard  of  the  trans- 
action ;  and  being  in  another  state,  we  may 
well  suppose  that  they  did  not;  especially 
as  the  bond  was  not  assigned  to  them,  but 
to  one  Young,  and  the  suit  in  his  name. 
If  they  had  not  heard  of  the  exchange  be- 
fore, it  is  hardly  imaginable  that,  after  this 
return  had  ascertained  the  worthlessness  of 
the  bond,  «they  would  sanction  it,  unless 
(in  ignorance  of  their  right)  they  might 
believe  they  had  no  power  to  disavow  it, 
and  look  still  to  their  debtor.  But  it  is 
said,  that  the  plaintiffs  have  paid  the  costs 
of  the  suit  on  the  assigned  bond,  and  thereby 
ratified  the  exchange  and  given  up  their 
claim  on  Holloway.  It  is  clear,  that  this 
act  does  not  of  itself  amount  to  a  release  of 
Holloway :  it  is  at  best  but  a  fact  on  which 
to  found  an  inference.  That  the  plaintiffs 
did  not  understand  it  to  be  a  release,  is 
very  evident ;  for  we  find  no  trace  of  the 
fact  except  in  their  bill;  and  there  it  is 
brought  forward  as  a  ground  of  additional 
claim  against  Holloway,  not  a  release  of 
the  old  claim.  But  taken  in  itself,  I  do  not 
think  the  isolated  fact  authorizes  the  infer- 
ence, especially  when  we  are  to  draw  it  in 
favour  of  one  who  is  confessedly  a  party  to 
the  fraud  practised  on  the  plaintiffs.  But 
suppose  it  were  in  proof,  that  the  plaintiffs 
had  been  informed  of  this  unauthorized  act 
of  the  attorney,  and  had  so  far  acquiesced 
as    to    await    the    issue    of    the    suit 

293  *on  the  bond :  I  hold,    that   even  this 
would  not  have  released   the   original 

debtor.  For  this  I  might  cite  several  cases ; 
but  one  will  suffice;  I  mean  Russell  v. 
Bang  ley,  before  referred  to.  There,  the 
underwriter  settled  the  loss  upon  the  policy 
to  the  broker's  satisfaction,  though  not 
by  the  payment  of  actual  money ;  the  broker 
informed  the  assured  of  this  settlement; 
and  in  the  account  sent,  made  himself 
debtor  to  the  assured  for  the  ;flSO.  the 
amount  of  the  loss ;  and  the  assured  so  far 
sanctioned  this  arrangement  that  he  drew 
a  bill  of  exchange  on  the  broker  at  two 
months,  which  was  accepted;  but  as  the 
broker  failed,  soon  after  it  grew  due,  with- 
out paying  it,  the  assured  sued  the  under- 
writer: and,  by  the  opinion  of  the  whole 
court,  recovered.  The  opinions  shew  the 
gpround  on  which  the  judges  placed  this 
point.  Bayley  said— **The  fact  of  the  as- 
sured taking  Savery's  (the  broker)  bill, 
was  nothing  more  than  an  agreement  to 
accept  payment  in  that  way,  if  it  should  be 
ultimately  available.     If  the  defendant  had 
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meant  that  the  money  should  be  paid  by 
bill,  he  should  have  sent  that  bill  to  the 
assured,  or  he  should  have  pledged  his  own 
credit  in  some  respect."  Holroyd  said,  **In 
this  case,  the  policy  having  been  placed  in 
the  hands  of  the  broker,  an  account  is  made 
out,  shewing  how  much  was  due  from  the 
assured  to  the  broker  on  one  hand,  and 
from  the  broker  to  the  assured  on  the  other ; 
and  in  that  account  the  broker  states  the 
amount  of  the  loss  in  question  to  be  a  sum 
due  from  him  to  the  assured.  It  was,  how- 
ever, in  fact,  due  from  the  underwriter. 
For  the  balance  of  that  account,  the  assured 
drew  a  bill  on  the  broker,  which  was  ac- 
cepted by  the  latter,  but  not  paid  in  due 
course,  and  that  without  any  default  of  the 
assured  in  endeavouring  to  obtain  pavment. 
This  being  so,  I  cannot  distinguish  this 
case  from  those  in  which  it  has  been  de- 
cided, that  receiving  a  bill  from  a  third 
person  is  not  a  satisfaction  of  a  debt,  in 
case  the  bill   be  not  eventually   paid, 

294  unless  *there  be  some  default   in    the 
holder.**    Best  said,  **The  broker  was 

only  authorized  to  receive  payment  in 
money.  The  defendant  has  settled  the  loss 
with  the  broker ;  that  is,  the  amount  due  to 
the  plaintiff  has  t^een  ascertained  between 
them,  and  the  broker  accepted  a  bill  for  the 
same.  Before,  however,  the  giving  of  a 
bill  of  exchange  by  a  third  person  can  dis- 
charge an  original  debtor,  it  must  be  shewn 
that  the  person  taking  that  bill  agreed  to 
accept  it  in  full  satisfaction.  There  is  no 
such  agreement  in  this  case.*'  This  case, 
I  think,  goes  very  far  beyond  that  before  us. 

I  am  of  opinion  that  the  decree  of  the 
superiour  court  of  chancery  be  reversed, 
and  that  of  the  county  court  affirmed. 

CABELL,  J.  There  is  no  difficulty  nor 
doubt  as  to  the  principles  of  law  applica- 
ble to  this  case.  It  is  perfectly  clear,  on 
common  law  principles,  that  an  attorney  at 
law,  as  such,  has  no  authority  to  set  off 
a  debt  due  from  himself  against  a  debt  due 
to  his  client,  nor  to  commute  the  bond  of 
his  client  put  into  his  hands  for  collection, 
for  any  other  bond.  And  it  would  be  a 
work  of  supererogation  to  attempt  to  en- 
force what  has  been  already  said  on  this 
subject. 

But  although  the  acts  of  the  attorney  in 
relation  to  the  bond  in  question  were  not 
originally  binding  on  the  appellants,  yet 
they  may  have  become  binding  by  their 
subsequent  ratification.  And  the  only  ques- 
tion in  this  case  is,  whether  there  has  been 
such  ratification.  This  is  a  question  of 
fact,  to  be  determined  by  the  evidence. 
I  think  there  is  no  sufficient  evidence  to 
establish  the  fact.  There  is  no  positive 
proof  whatever  on  the  subject;  and  the  only 
circumstance,  that  can  be  relied  upon  as 
affording  a  presumption  of  the  fact,  is  the 
payment  by  the  appellants  of  the  costs  of  the 
North  Carolina  suit,  on  the  bond  which  their 
attorney  Glenn  had  taken,  in  lieu  of  the 
bond  originally  entrusted  to  him.    But 

295  although  *we   may  fairly  infer,  from 
the    payment  of  these  costs,  that  the 

appellants  were  willing  to  make  an  effort 
to  get  payment  of  their  debt  by  means  of 
that  suit ;  yet  it  would  be  unwarrantable 
to  infer  a  total  abandonment  of  their 
claim  against  Holloway,  in  case  that  effort 


should  fail.  For,  the  evidence  docs  not 
disclose  one  word,  nor  one  act  of  omission 
or  commission,  on  the  part  of  the  appel- 
lants, from  which  we  can  justly  infer  such 
an  abandonment,  except  the  fact  of  the 
payment  of  the  costs:  and  that  fact  is  sat- 
isfactorily accounted  for  by  the  considera- 
tion before  mentioned. 

This  view  of  the  subject  puts  an  end  to 
the  question  as  to  the  statute  of  limitations. 
For  the  claim  of  the  appellants  against  the 
appellee  is  still  for  their  original  debt,  due 
by  bond,  to  which  the  statute  is  not  appli- 
cable. 

I  concur  in  the  opinion  to  reverse  the  de- 
cree of  the  chancellor  and  to  affirm  that  of 
the  county  court. 

BROOKE,  J.  I  also  approve  the  decree 
of  the  county  court.  Glenn,  the  attorney, 
who  derived  his  authority  from  Ruffin,  and 
was  unknown  to  the  plaintiffs,  had  no  other 
power  but  that  of  collecting  the  debt  due 
them  from  Holloway.  Glenn  held  the  note 
(or  bond)  of  Holloway,  which  Holloway 
acknowledges  in  his  answer  was  the  evi- 
dence of  his  debt  to  the  plaintiffs,  not  their 
open  account  against  him,  as  is  stated  in 
the  bill.  With  them  Glenn  had  no  direct 
communication ;  and  though,  if  he  had  re- 
ceived the  money  and  paid  it  over  to  them, 
there  would  have  been  no  objection  to  his 
agency,  yet  until  that  was  done,  they 
might  acknowledge  him  as  their  agent  or 
not,  as  suited  their  own  interest.  There  is 
nothing  to  shew  any*  authority  given  to 
Ruffin,  to  whom  the  collection  of  the  debt 
had  been  committed,  to  transfer  the  collec- 
tion of  it  to  Glenn.  But  if  there  had  been, 
it  was  a  fraud  in  Glenn  to  collect  a  part  of 
it  by  the  payment  of  his  own  debt  to 
296  Holloway,  and  take  the  assignment  *of 
Thompson  and  Scott's  bond  for  the 
balance.  Upon  principle,  Glenn  became 
Holloway' s  agent  to  collect  that  assigned 
debt,  not  the  agent  of  the  plaintiffs. 
Neither  do  I  think  that  the  plaintiffs,  by 
stating  in  their  bill  the  proceedings  to  re- 
cover the  assigned  debt,  and  that  they  had 
defrayed  the  costs  of  that  suit,  ratified 
Glenn's  acts,  or  even  adopted  him  as  their 
agent.  They  only  waited  to  see  whether 
their  money  could  be  got  by  the  suit  against 
Thompson  and  Scott:  but  they  had  no- 
communication  with  Holloway  on  the  sub- 
ject, tending  to  shew  their  satisfaction 
with  the  arrangement  he  and  Glenn  had 
made.  The  setting  off  of  Glenn's  debt  to 
Holloway  against  HoUoway's  debt  to  the 
plaintiffs,  was  a  fraud  in  which  Holloway 
participated.  The  patience  of  the  plain- 
tiffs, in  waiting  to  see  whether  the  moner 
could  be  made  by  the  suit  against  Thomp- 
son and  Scott,  cannot  be  held  a  ratification 
by  the  plaintiffs  of  Glenn's  arrangement 
with  Holloway,  without  denying  the  correct- 
ness of  the  decision  in  Russell  v.  Bangley, 
which,  as  my  brother  Carr  has  shewn,  is 
a  direct  authority  to  the  point,  and  a 
stronger  case  than  this.  As  the  debt  of  Hol- 
loway to  the  plaintiffs  was  contracted  in 
Virginia,  and  he  soon  afterwards  went  or 
returned  to  North  Carolina,  and  has  resided 
there  ever  since,  I  cannot  see  how  he  can 
avail  himself  of  the  statute  of  limitations. 

TUCKER,  P.  I  cannot  agree  that  the 
possession  of  a   bond  or  other  docamentary 
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evidence  of  debt,  is  such  an  evidence  of 
property  as  will  justify  a  payment  to  the 
holder,  without  an  authority  express  or 
implied  from  the  true  owner.  At  common 
law,  the  property  in  these  choses  in  action 
could  not  pass,  even  where  they  were  ac- 
tnally  assigned  and  delivered;  an  equity 
only  was  acquired  by  such  assignment,  and 
of  course  could  never  exist  except  where 
value  was  paid.  By  our  taw,  assignments 
^re  permitted;  and  a  transfer  even  without 
assignment,  is  held  to  pass  the  right 

297  of  property.  *But  to  such  a  transfer 
two  things  are  necessary ;  1.  consid- 
eration, and  2.  the  act  of  transfer.  It  is 
not  a  mere  delivery  of  the  possession 
without  intent  to  pass  the  property,  that 
constitutes  the  transfer.  There  must  be  an 
intent  to  transfer,  and  if  there  is  no  such 
intent,  the  holder  has  no  right  of  property; 
he  has  no  right  to  sell ;  nor  has  he  a  right 
to  receive  payment  from  the  debtor,  unless 
by  authority  express  or  implied.  Every 
consideration  that  applies  the  principle  of 
caveat  emptor  to  the  case  of  sales  of  prop- 
erty by  one  having  possession  without  title, 
has  additional  force  in  the  case  of  bonds 
and  other  choses  in  action ;  and,  accord- 
ingly, the  courts  have  uniformly  decided, 
that  as  to  them  the  rule  caveat  emptor  ap- 
plies. An  exception,  indeed,  has  been  made 
in  respect  to  money  and  bank  notes,  and 
even  bills  of  exchange  payable  to  bearer, 
acquired  fairly  in  the  course  of  business, 
which  are  universally  treated  as  money, 
and  which  it  is  necessary  for  the  purposes 
of  commerce  and  the  convenience  of  society 
should  circulate  freely  and  without  obstruc- 
tion. This  distinction  between  money  and 
documentary  evidences  of  debt,  is  clearly 
stated  in  various  cases.  Myers  ^  Son  v. 
Friend,  1  Rand.  12;  Wilson  v.  Rucker,  1 
Call  500;  Wookey  v.  Pole,  4  Barn.  &  Aid.  1 ; 
6  Bng.  C.  L.  Rep.  323.  If,  then,  the  pos- 
session of  a  bond  is  not  such  an  evidence 
of  property  as  to  make  valid  a  sale  by  the 
holder,  it  is  not  perceived  how  a  payment 
to  him  can  be  deemed  valid,  and  a  satisfac- 
tion of  the  demand,  unless  upon  the  express 
or  implied  authority  of  the  agent  to  receive. 
If  a  suit  be  instituted  upon  a  bond  not  as- 
signed, it  must  be  in  the  name  of  the 
obligee,  and  the  judgment  and  execution 
follow  the  writ.  When  the  sheriff  makes 
the  debt,  he  must  pay  it  into  court,  unless 
he  takes  the  responsibility  of  paying  it  to 
the  creditor.  If  he  pays  to  any  other  than 
the  obligee,  it  is  on  his  responsibility  also; 
and  if  he  pays  it  into  court,  it  never  would 

be  ordered   to   be    paid  over    to    any 

298  other  person  that   the  ^obligee   him- 
self, unless  the  court  was  satisfied  of 

the  title  of  such  person  to  receive  it. 
Neither  is  the  mere  possession  of  a  bond 
snfiBcient  evidence  of  authority  to  receive. 
It  is  a  fact  too  equivocal  in  its  character, 
to  justify  any  action  upon  the  strength  of 
it.  He  who  pays  to  any  other  than  his 
creditor,  ought  to  be  assured  by  some  more 
unequivocal  evidence  that  payment  is  au- 
thorized. The  possession  of  a  bond  by  an 
attorney  furnishes,  indeed,  a  strong  pre- 
sumption of  authority  to  receive ;  but  that 
presumption  may  be  contradicted,  and  if 
satisfactorily  contradicted,  the  payment 
will  be  void.     If  it  was  placed  in  his  hands 


by  the   obligee  for  collection,  the  ordinary 
course  of  business,  the  common   custom  of 
the  country,  will  justify  a  payment  to  him. 
But  it    justifies    a    payment    only,    not    a 
transmutation    of  the  debt  for  the  payment 
and    satisfaction    of    the    attorney's    own 
debts,  or  in  exchange  for  property  or  other 
documentary  evidences  of   debt.      An    au- 
thority   to   collect,  is  not  equivalent  to  an 
authority  to  secure  a  debt   in  any  way  the 
agent  may  think  fit.     The  former  only   au- 
thorizes the  receipt  of  money,  or  of  what  is 
considered  money.     The  latter  will  author- 
ize   the   taking    assigned    bonds    or   other 
documentary  evidences  of  debt  in  payment. 
Such,  I   am  persuaded,   has  been  generally 
deemed  the  principle  applicable  to  transac- 
tions between  attorneys  and    their   clients, 
with  us.     The  attorney  who  merely  receives 
a  bond    for   collection,    does   not   consider 
himself  as  entitled  to   receive   other   paper 
in  discharge  of  it,  unless  expressly  author- 
ized by  his  client.     If,  indeed,  he  perceives 
that  such  an  arrangement    is    essential   to 
his  client's  interest,  he  may   enter  into  it, 
subject  to  his  ratification   or  rejection ;  or 
he  may  even    enter   into   it   and    take    the 
chance  of  ratification,    where  the  course  is 
plainly    and    obviously  for  the  client's  ad- 
vantage.    Yet  even  then,  his  principal  may 
repudiate  his  act. 
I  have  said  thus  much    on    these    topics, 

because  I  would  be  unwilling  by  si- 
299      lence  to  seem  to   accede   to  the  *very 

broad  and  sweeping  propositions  ad- 
vanced in  the  argument.  In  my  opinion 
the  case  itself  does  not  require  their  aid. 
The  agency  of  Glenn  has  been  abundantly 
recognized  and  confirmed  by  the  plaintiffs. 
In  the  first  instance,  Glenn  converted  the 
open  account  into  a  specialty;  which,  by 
the  bye,  was,  I  presume,  within  his  agency. 
He  then  discounted  a  part  of  the  demand, 
by  a  debt  of  his  own  to  the  defendant,  and 
received  a  bond  for  the  residue.  Did  the 
plaintiffs  know  of  the  arrangement?  Their 
bill  proves  they  did;  for  they  recognized 
the  suit  brought  for  their  benefit,  and  paid 
off  the  fee  bills  which  grew  out  of  it ;  and 
that  voluntarily,  for  the  payment  of  those 
fee  bills  could  not  have  been  enforced. 
Did  they  suffer  the  transaction  to  remain 
ten  years  without  knowing  what  had  been 
done?  It  is  not  credible.  If  they  did  know, 
did  they  at  once  announce  to  the  defend- 
ant that  they  disclaimed  the  agency?  that 
they  would  look  to  him  and  he  must  take 
care  of  himself?  It  is  not  pretended.  With 
what  justice,  then,  can  they  now  throw 
back  upon  him  the  bond  which  has  been 
prosecuted  as  their  own  by  their  acknowl- 
edged attorney?  With  what  justice  can  they 
now  disavow  an  arrangement,  the  benefit 
of  which  they  would  have  taken,  had  it 
turned  out  successfully?  The  agency  of 
their  attorney  has  been  ratified  by  their 
acquiescence,  even  if  unauthorized  at 
first.  For,  though  the  agent  exceed  his 
authority,  yet  his  act  may  be  ratified 
subsequently,  and  that  ratification  may 
be  presumed  from  acquiescence.  4  Bac. 
Abr.  Master  and  Servant,  K.  p.  586.  As, 
if  a  master  sends  a  servant  to  receive 
money,  and  instead  of  money  he  receives 
a  bill,  the  master  may  as  soon  as  he  knows 
of  it  dissent,  and  will  not  be   bound  by  the 
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payment;  but  acquiescence,  or  a  small 
matter,  will  be  proof  of  the  master's  assent, 
and  that  makes  the  act  of  the  servant  the 
act  of  the  master;  per  Holt,  C.  J.,  in  Ward 
V.  Evans,  2  Salk.  442;  Thoroid  v.  Smith, 
11   Mod.  87;   2  Stark.    Law    Ev.  part 

300  *4,  p.  58.     In  this  case,   I    think    the 
evidence  of  acquiescence  and  ratifica- 
tion  full   and  satisfactory,   and,  therefore, 
that  the  original  debt  was  discharged. 

Therefore,  the  only  question  now  is, 
whether  the  defendant  is  liable  as  assignor? 
And  on  this  question,  I  am  of  opinion,  that 
due  diligence  was  used  by  the  plaintiffs 
for  the  recovery  of  the  amount  of  the  as- 
signed bond,  and  that  upon  the  return  of 
the  execution  no  effects,  a  complete  right 
of  action  accrued  to  them.  Unluckily  for 
them,  however,  the  period  at  which  their 
right  accrued  is  so  remote  that  their  recov- 
ery is  now  barred  by  our  statute  of  limita- 
tions, within  none  of  the  exceptions  of 
which  have  the  plaintiffs  brought  them- 
selves. From  the  facts  appearing  in  the 
record,  it  would  seem  that  the  defendant 
was  indeed  an  inhabitant  of  North  Caro- 
lina ;  but  the  cause  of  action  arose  in  that 
state,  and  the  defendant  resided  there, 
when  it  arose.  Now  the  statute  only  saves 
the  right  of  the  plaintiff  in  an  action  in 
our  courts,  where  he  himself  is  a  non-resi- 
dent, and  not  where  the  defendant  is ;  for 
the  defendant  ought  to  be  sued  where  he 
resides.  The  only  exception  in  the  statute 
founded  upon  the  locality  of  the  defendant, 
is  to  be  found  in  the  14th  section.  But  that 
can  have  no  application  here,  since  there 
can  be  no  pretence  that  the  defendant  has 
absconded  or  concealed  himself,  or  defeated 
the  plaintiffs'  action,  by  removal  from  the 
country.  The  defence  of  the  statute,  then, 
is  unanswered. 

My  own  opinion  is,  that  the  decree  of  the 
superiour  court  of  chancery  ought  to  be 
affirmed. 

Decree  of  the  superiour  court  of  chancery 
reversed,  and  decree  of  the  county  court 
affirmed.  

301  ♦Cromwell  v.  Tata's  Ex'or. 

February,  1886.  Rlcbmond. 

(Absent  Cabbll.  J.) 

Scrolls- Failure  to  Recogrnlze  In  Body  of  Instminent— 
Effect.*— A  contract  in  writing  baa  a  scroll  an- 
nexed, opposite  tbe  si^rnature,  and  tbe  word  seal 
is  written  in  tbe  scroll,  but  in  tbe  body  of  tbe  in- 
strument tbere  is  no  recognition  of  tbe  scroll  as 
a  seal:  Held,  tbe  instrument  is  no  deed,  but  a 
simple  contract  only. 

Debt,  in  the  circuit  court  of  Jefferson,  by 
Tate's  executor  against  Cromwell,  for  101 
dollars  with  interest  from  the  1st  December 

«Scrolle— Failure  to  Recognize  in  Body  of  Writing  - 

Effect. —On  tbis  question,  tbe  principal  case  is  cited 
in  Oleiffir  v.  Lemessurier.  15  Gratt  112.  114.  lift,  117, 120. 
and/oo^no<«?:  Parks  v.  Hewlett,  9  Leiffb  516,  519.  and 
/not'fwU;  Bradley  Salt  Co.  v.  Norfolk,  etc..  Co.,  96 
Va.  462.  28  S.  E.  Rep.  567:  Keller  v.  McHuffman,  15  W. 
Va.  78:  note  in  III  Va.  Law  Reir.  282.  See  furtber. 
monograpbic  note  on  "Deeds"  appended  to  Fiott  v. 
Com.,  12  Gratt.  664:  "Bonds"  appended  to  Ward  v. 
rburn,  18  Gratt.  801. 

Conveyance  of  Lend— Deed.— A  deed  of  an  individnal 
will  not  pass  land  witbout  seal.  Jarrett  v.  Stevens, 
86  W.  Va.  449, 16  S.  E.  Rep.  178,  citinff  Cromwell  v.  Tate, 
7  LHah  301:  Pratt  v.  Clemens,  4  W.  Va.  44«:  2Min. 
Inst.  651.  Tbe  principal  case  is  also  cited  on  tbis  point 
in  Adams  v.  Medsker,  25  W.  Va.  181.  See  monoarrapbic 
note  on  "Deeds"  appended  to  Fiott  v.  Com.,  12  Gratt 
564. 


1808,  alleged  in  the  declaration  to  be  dne 
by  bond  sealed  with  Cromwell's  seal, 
whereof  profert  was  made.  Cromwell 
pleaded  payment. 

At  the  trial  of  the  issue  on  that  plea, 
the  plaintiff  offered  in  evidence  an  instm- 
ment  signed  by  Cromwell,  with  a  scroll  op- 
posite to  his  signature,  in  which  there  was 
written  the  word  seal,  in  the  following 
words : 

**On  demand,  I  obligate  myself  my  heirs 
&c.  to  pay  unto  W.  Tate,  guardian  of  J. 
Strother,  one  hundred  and  one  dollars  with 
interest  from  the  1st  December  1808.  As- 
sumpsit for  Pendleton. 

Stephen  Cromwell  [Seal.]" 

The  defendant  objected  to  the  reading  of 
this  paper  in  evidence  to  the  jury,  because 
the  instrument  in  the  declaration  mentioned 
was  declared  on  as  a  deed  sealed  by  the 
defendant,  and  the  paper  offered  in  evidence 
did  not  appear  from  any  thing  in  the  body 
thereof  to  be  a  sealed  instrument,  or  so 
intended  to  be.  But  the  court  said,  that 
it  did  not  find  in  the  body  of  this  instru- 
ment, the  expression,  '* Witness  my  hand," 
which  occurred  in  all  the  cases  decided  by 
the  court  of  appeals  on  the  point,  and 
seemed,  in  those  cases,  to  be  relied  on  as  a 
material  circumstance  to  prove  the  intent 
of  the  parties,  and  that  it  was  unwill- 
ing to  extend  the  principle  t>eyond 
302  *the  letter  of  the  adjudged  cases ;  and 
therefore  the  court  overruled  tbe  ob- 
jection and  admitted  the  evidence :  to  which 
the  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff; 
from  which  the  defendant  appealed  to  this 
court. 

Faulkner,  for  the  appellant,  cited  Baird 
V.  Blaig^ove,  1  Wash.  170;  Austin's  adm'r 
V.  Whitlock's  ex'or,  1  Munf.  487 ;  Ander- 
son V.  Bullock,  4  Munf.  442;  Jenkins  v. 
Hurt,  2  Rand.  446 ;  Peasley  v.  Boat wright, 
2  Leigh  195,  and  Turberville  v.  Bernard, 
decided  in  1833,*  in  all  of  which  cases  this 
court  decided  that  to  make  a  scroll  a  good 
seal,  it  must  be  recognized  as  such  in  the 
body  of  the  instrument.  He  also  referred 
to  Warren  v.  Lynch,  5  Johns.  Rep.  239. 
He  observed,  further,  that  in  England  the 
putting  a  seal  opposite  the  signature  did 
not    necessarily  make    a  deed.     Clement  v. 


•In  Turberville  y.  Bernard,  a  question  arose 
wbether  a  paper  was  to  be  considered  a  deed,  wbich 
was  in  the  f ollowinff  words  and  form : 

"Memorandum,  tbis  20tb  December  1817.  full  satis- 
faction bas  been  received  from  John  Gorbtn.  ad- 
ministrator with  tbe  will  annexed  of  J.  BnrweU 
deceased,  for  a  claim  of  £4086.  with  interest  thereon 
from  tbe  7tb  February  1800:  which  said  sum  of 
money  was  due  from  the  said  Burwell.  for  the  pur- 
chase of  The  Folly  and  Sandford's"  [lands  so 
called]  "from  W.  Clements  and  Lucy  his  wife,  for 
their  interest  of  two  thirds  of  said  estates.  This 
satisfaction  bas  been  received,  by  taking  a  new 
assurance  from  J.  Ck)rbin  administrator  and  dev- 
isee of  said  Burwell.  with  W.  Settle  and  F.  Tebbs 
his  sureties  joinlnir  in  the  said  assurance,  bearing 
even  date  with  these  presents.  The  said  W.  Settle 
and  F.  Tebbs  are  discharffed  from  all  claim  as 
sureties  for  tbe  administration  of  John  Corbln.  or 
a.s  sureties  of  tbe  said  John  from  all  claims  a^ralnst 
them  personally. 

W.  L.  L.  Clements,  rSeal.1 
J.  T.  Lomax.  for     [SeaLr' 
Mary  Clements. 

And  tbis  court,  after  full  argument  of  the  potot 
at  the  bar,  held  that  the  paper  was  not  a  sealed 
instrument,  but  only  a  simple  contract.— Note  in 
OriiTinal  Edition. 
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Gunhouse,  5  Esp.  83 ;  7  Peterad.  Abr.  Deeds, 
H.  p.  656. 

303  ^^JohnsoD,  contra,  said,  that  he  had, 
in    the     argument    of  Tuberville    v. 

Bernard,  examined  all  the  cases  previously 
decided,  and  shewn,  that  the  court  had  not 
in  any  one  of  them  adverted  to  the  consid- 
eration, that  the  recognition  of  the  seal  in 
the  body  of  an  instrument  was  wholly 
unimportant  and  that  the  clause  in  cujus 
rei  testimonium  sigillum  apposui  was  mat- 
ter of  form,  not  of  substance.  He  had 
shewn,  that  this  was  undoubtedly  the  doc- 
trine of  the  common  law ;  Shep.  Touchs. 
55,  56;  Goddard's  case,  2  Co.  5.  And  then 
he  submitted,  that,  seeing  that  a  seal  of 
wax  put  to  an  instrument  need  not  be  recog- 
-nized  in  the  body  of  it,  there  was  no  reason 
for  holding  that  the  statutory  seal  qf  a 
scroll  should  be  recognized  in  the  body  of 
the  instrument,  in  order  to  constitute  it  a 
deed.  The  court,  however,  in  Turberville  v. 
Bernard,  decided  the  point  against  him. 
But  the  present  case  was  different  from  all 
the  others  (except  Turberville  v.  Bernard) 
in  the  particular  noticed  by  the  circuit 
court ;  namely,  that,  in  those  other  cases, 
the  intent  was  apparent  upon  the  face  of 
the  instrument  to  execute  a  simple  con- 
tract ;  for  the  instrument  concluded  with 
the  words  ** witness  our  hands,'*  which 
was  the  usual  and  appro^^riate  conclusion 
of  a  simple  contract  in  writing :  whereas 
here,  nothing  appeared  in  the  body  of  the 
instrument  to  indicate  that  a  simple  con- 
tract was  intended.  The  paper  was  sealed 
by  a  scroll  in  which  the  word  seal  was  writ- 
ten ;  and  its  character  should  be  ascertained 
by  the  fact  of  the  seal  put  to  it,  as  a  like 
paper  sealed  with  wax,  without  the  seal 
being  recognized  in  the  body  of  the  instru- 
ment, would  be  determined  by  the  fact,  to 
be  a  deed.  In  Clements  v.  Gunhouse,  a 
paper  was  produced  signed  by  several  par- 
ties, with  seals  opposite  to  their  names; 
but  the  court  inferred  from  the  expression 
in  the  body  of  the  instrument  **to  which 
the  parties  have  set  their  hands,"  that  a 
sealed  instrument  was  not  intended,  and 
that  therefore  it  was  not  a  deed.  But  if 
that  indication  of    intent    had    been 

304  *wanting    in    the  body  of  the  instru- 
ment, it  must  have  been  held  a  deed. 

TUCKER,  P.  In  this  case  the  question 
is  distinctly  presented,  whether  a  scroll 
must  be  recognized  as  a  seal  in  the  body 
of  the  instrument  in  order  to  constitute  it 
a  deed. 

At  common  law  and  in  early  times,  I  have 
little  doubt,  that  a  seal  meant  an  impres- 
sion made  on  wax,  or  other  thing  which 
would  receive  and  retain  an  impression ;  for 
seals  were  introduced  by  the  Normans,  it 
is  said,  and  used  in  fact  as  a  signature,  at 
a  time  when  each  man  had  his  signet,  and 
a  certain  coat  of  arms  or  engraving  upon 
it  designated  the  individual.  3  Bac.  Abr. 
164.  Lord  Coke  says,  a  seal  is  wax  with 
an  impression.  When  this  was  the  case, 
the  question  of  seal  or  no  seal,  deed  or  no 
deed,  was  matter  to  be  decided  by  inspec- 
tion. And,  accordingly,  he  who  declared 
upon  a  deed  made  profert  of  it,  that  the 
court  might  see  that  it  was  a  good  deed ; 
and,  in  like  manner,  he  who  pleaded  a  deed 
made    profert    of  it  in  his  plea,  with    the 


same  view.  5  Bac.  Abr.  432 ;  6  Co.  36 ;  10 
Co.  92b.  The  inspection  was  sufificient 
to  establish  whether  the  instrument  was  a 
deed ;  but  even  when  that  appeared,  the 
question  next  presented  was,  whether  it 
was  or  was  not  the  deed  of  the  party  sought 
to  be  charged.  If  not,  he  denied  it  by  the 
plea  of  non  est  factum,  and  that  plea  was 
tried  of  necessity  upon  proofs  dehors  the 
deed. 

In  process  of  time,  othor  materials  than 
wax  were  used,  but  the  impression  seems 
still  to  have  been  considered  as  important, 
and  its  existence  was  still  to  be  tried  by 
inspection.  But,  at  length,  among  us  at 
least,  a  scroll  seems  to  have  been  habitually 
used  as  a  seal,  even  anteriour  to  our  statute 
on  the  subject,  and  was  accordingly  recog- 
nized as  such,  in  the  cases  of  Jones  v. 
Logwood,  1  Wash.  42,  and  Baird  v.  Blai- 
grove.  Id.  107.  Still,  however,  the 
question  of  seal  or  no  seal,  deed  or 
305  *no  deed,  was  properly  to  be  tried  by 
the  court  upon  inspection.  If  the 
defendant  denied  that  the  instrument  de- 
clared on  was  a  deed,  he  might  crave  oyer 
and  demur ;  and  then  the  question  was  di- 
rectly submitted  to  the  court.  If  the  plain- 
tiff declares  upon  a  deed,  and  upon  the  trial 
the  defendant  objects  for  variance  that  the 
paper  produced  is  no  deed,  the  court  decides 
the  question  by  inspection.  The  existence 
or  non-existence  of  the  seal  is  to  be  ascer- 
tained by  an  appeal  to  the  senses;  and 
where  that  is  the  case,  the  judges  of 
the  court  shall  upon  the  testimony  of 
their  own  senses  decide  the  point  in 
dispute.  3  Black.  Comm.  331 ;  6  Bac.  Abr. 
631.  Hence,  we  find  Mr.  Marshall,  in  the 
case  of  Baird  v.  Blaigrove,  asserting  that 
the  fact  of  the  instrument  being  sealed 
was  to  be  decided  by  the  court.  In  this  I 
think  he  was  clearly  right,  although  upon 
the  plea  of  non  est  factum  the  fact  of  seal 
or  no  seal  might   also  be  tried  by  the  jury. 

Whether  the  instrument  however  was 
sealed  or  not,  did  not,  at  common  law,  it 
seems,*  depend  at  all  upon  the  recognition 
of  the  seal  in  the  body  of  the  deed.  For 
the  clause  in  cujus  rei  testimonium,  includ- 
ing the  allegation  that  the  instrument  was 
sealed  by  the  parties,  was  not  at  common 
law  deemed  essential  to  the  validity  of  the 
deed,  or  the  proof  of  the  sealing.  3  Bac. 
Abr.  163;  Shep.  Touch.  55;  2  Co.  5,  a.  The 
existence  of  the  seal  was  proved  by  itself, 
and  whether  it  was  the  seal  of  the  party  or 
not,  was  to  be  established  by  witnesses, 
and  tried  by  the  jary  on  the  plea  of  non  est 
factum.  Indeed,  when  the  deed  was  not 
signed,  as  was  common  in  early  times,  the 
clause  of  recognition  could  be  of  no  im- 
portance, since  the  fact  of  sealing  was  nec- 
essary to  be  proved,  in  order  first  to  establish 
the  recognition,  and  when  the  fact  of 
sealing  was  once  proved,  the  recognition 
was  no  longer  of  any  importance. 

Proceeding  then  upon  common  law  prin- 
ciples, and  untrammelled  by  former  de- 
306  cisions  of  our  courts,  I  should  *say, 
that  an  instrument  to  which  a  scroll 
was  afiBxed,  was  a  deed,  whether  the  scroll 
was  recognized  as  a  seal  in  the  body  of 
the  instrument  or  not;  and  that  the  de- 
fendant must  plead  non  est  factum  if  he 
denies   the   scroll  to  be  his.     To    the  same 
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conclusion  I  should  come  in  construing  our 
statute,  since  it  must  be  considered  as  hav- 
ingT'been  enacted  in  reference  to  common 
law  doctrines. 

But  the  decisions  of  our  courts  have  been 
too  frequent  the  other  way,  to  justify  a 
departure  from  them  now.  In  Baird  v. 
Blaigrove,  more  than  42  years  ago,  the  rec- 
ognition of  the  scroll  as  a  seal  in  the  body 
of  the  instrument,  seems  to  have  been 
considered  as  necessary.  This  too  ap- 
pears to  me  to  be  the  case  in  Austin 
V.  Whitlock,  Anderson  v.  Bullock,  and 
Peasley  v.  Boatwright.  And  the  same 
opinion,  I  understand,  was  held  by 
this  court  in  the  case  of  Turherville 
y.  Bernard.  The  impression  that  such  is 
now  the  law,  is  very  general.  To  reverse 
the  course  of  the  court,  and  to  declare  those 
instruments  to  be  deeds  which  have  a  scroll 
affixed  without  recognition  in  the  body  of 
the  instrument,  would  be  very  mischievous. 
It  might  give  rise  to  many  writs  of  error, 
affect  the  decision  of  many  suits  now  de- 
pending and  prosecuted  upon  the  faith  of 
former  adjudications,  and  might  moreover 
produce  devastavits  in  the  case  of  execu- 
tors, who  have  treated  as  simple  contracts, 
instruments  that  fall  within  that  descrip- 
tion according  to  the  principles  of  the  cases 
heretofore  decided.  I  cannot  therefore  con- 
sent to  overrule  them. 

Nor  do  I  think  it  desirable  to  restore  the 
common  law  doctrine.  The  omission  of 
the  clause  in  cujus  reites  timonium  admits, 
I  think,  of  g^oss  abuses.  They  are  alluded 
to  by  judge  Tucker  in  his  opinion  in  the 
case  of  Austin  v.  Whitlock,  The  facility 
with  which  a  seal  of  wax  or  a  scroll  may  be 
fraudulently  affixed  to  the  name  of  the 
party,  and  the  character  of  the  instrument 
thereby  entirely  changed,  affords  an 
307  unanswerable  argument  in  favour  *of 
requiring  the  recognition  of  the  seal 
in  the  body  of  the  instrument.  As  the  ad- 
dition of  the  seal  may  create  a  lien  on  the 
realty ;  as  it  operates  an  estoppel,  and  con- 
cludes the  party  from  denying  the  consider- 
ation or  questioning  the  facts  set  forth  in 
the  instrument;  as  it  elevates  the  contract 
to  the  dignity  of  a  specialty  in  the  distri- 
bution of  assets ;  as  it  excludes  the  protec- 
tion of  the  act  of  limitations;  as  it  is  so 
easy  to  add  a  seal  fraudulently,  without 
risque  of  detection ;  and  as  the  proof  of 
handwriting,  in  the  absence  of  subscribing 
witnesses,  is  considered  sufficient  proof  of 
sealing  and  delivery,  I  think  it  wise  to  re- 
quire a  recognition  of  the  seal  by  the  in- 
strument itself,  instead  of  trusting  the 
proof  of  so  important  fact  to  the  slippery 
memory  of  witnesses.  Constituting,  as  the 
fact  of  sealing  does,  a  part  of  the  very  con- 
tract itself,  creating  by  its  annexation  to 
the  signature,  stipulations  and  terms  which, 
without  it,  would  not  arise  out  of  its  lan- 
guage, there  is  every  motive  for  requiring 
that  the  recognition  of  it  should  be  found 
in  that  writing,  which  contains  all  the 
other  .terms  and  stipulations  between  the 
parties  to  the  contract.  Thus,  it  is  con- 
ceded that  heirs  are  not  bound,  unless 
named  in  the  instrument ;  and  even  though 
named,  they  are  not  bound  unless  there 
be  a  seal.  If,  then,  the  obligation  upon 
them  must  be  set  forth  in  the  written  stip- 


ulations of  the  instrument  itself,  it  would 
seem  to  follow,  that  every  thing  which  is 
an  essential  to  the  completion  of  that  obli- 
gation must  be  there  set  forth ;  and  as  seal- 
ing is  an  essential,  the  sealing  should  be 
set  forth,  or  recognized  in  the  body  of  the 
instrument.  It  is,  indeed,  contrary  to  the 
analogies  and  principles  of  the  law,  that 
an  essential  term  or  stipulation  of  a  writ- 
ten contract,  should  be  made  to  depend 
wholly  upon  testimony  dehors  the  instru- 
ment. 

Upon  the  whole,  therefore,  I  think  it  i» 
no  subject  of  regret,  that  the  rule  of  recog- 
nition   has  been  established.     I  shall  only 

add,  that  I  do  not  think  the  word 
308      seal    written  *in    the   scroll  amounts 

to  the  required  recognition.  The 
recognition,  if  required  at  all,  ought  to  be 
express,  and  not  left  to  vague  inference; 
for  otherwise  no  man  could  be  certain  as 
to  the  nature  and  character  of  the  contract 
he  holds,  and  no  counsel  could  be  certain 
in  what  manner  it  should  be  treated  when 
he  brings  suit  upon  it. 

The  other  judges  concurred.*  Judgment 
reversed.  

Jones   &    Ford  v.  Anderson    and  Another. 

March,  1886,  Ricbmond. 
(Abseut  Bbookb,  J.) 

Partnership— Attschnent  Bond  —  VsUdltyt— CMe  at 
Bar.— An  attachment  ag-ainst  an  absconding  debtor 
is  sued  out  In  the  name  of  a  partnership,  for  a 
debt  due  the  partnership:  the  bond  taken  is  the 
bond  of  F.  one  of  the  partners,  with  surety,  re- 
citing that  F.  has  obtained  the  attachment,  and 
conditioned  tbatifhe  shall  be  cast  In  the  salt,  he 
shall  pay  all  costs  and  damag-es  which  shall  be 
recovered  against  him:  HKLD,the  bond  isnang-ht, 
and  the  attachment  is  therefore  illeg^al  and  void. 

Attachment— Most  Be  Regular  on  Paoe.$— An  attach- 
ment against  an  absconding-  debtor  mnst  be  regu- 
lar on  its  face,  and  a  defect  appearing-  thereon 
cannot  be  supplied  by  arermenL 

Upon  the  complaint  and  at  the  instance 
of  Samuel  Ford,  one  of  the  partners  of  the 
mercantile    house     of    Jones    A     Ford,    a 


*CABEiiL.  J.,  was  not  present  at  the  argument 
(being  sick  at  the  time)  and  therefore  did  not  sit  at 
the  decision :  but  he  authorized  the  reporter  to  state, 
that  he  had  considered  the  point,  and  concurred  in 
the  opinion  of  the  president.— Note  in  Original 
Edition. 

tPartnershIp- AttachoMnt  Bond— Validity.— in  Mc- 
Cluny  V.  Jackson.  0  Oratt  103,  it  is  said,  both  the 
cases  of  Kyle  v.  Connelly,  8  Leigh  710.  and  Jon^a  r. 
Anderson.  7  Utah  806.  decide  that  it  is  competent  for 
one  partner  to  institute  a  proceeding-  by  attachment 
for  the  firm,  it  being  a  suit  for  a  partnership  de< 
mand  it  must  proceed  in  the  name  of  the  firm,  and 
the  Judgment  for  cost  should  the  plaintiffs  be  cast 
In  the  suit  would  be  against  the  firm.  But  In  Jon€9  r. 
AncUrton,  the  attachment  was  sued  out  by  one  part- 
ner for  a  firm  debt,  but  in  the  bond,  the  firm  was 
not  named,  and  for  this  it  was  held  to  be  defectire. 
See  generally,  monographic  noto  on  "Partnership:" 
monographic  no/«  on  "Statutory  Bonds'*  appended  to 
Ooolsby  V.  Strother,  21  Gratt  107:  monographic 
note  on  "Attachments**  appended  to  Lancaster  t. 
Wilson.  27  GratL  824. 

tAttachnaats-Reiralarlty  of  Praceedlns.- in  Reed  t. 
McCloud.  88  W.  Va.  704.  18S.E.  Rep.  M6.  it  is  said: 
"The  remedy,  especially  the  one  by  domestic  attach- 
ment is  harsh:  sometimes  wrongfully  causing-  the 
financial  shipwreck  of  some  honest  business  man. 
without  the  possibility  of  indemnity  by  adequate 
redress.  And  as  the  statute  rives  so  harsh  a  rem- 
edy, it  is  nothing-  but  fair  to  the  debtor  that  the 
plaintiff  should  pursue  the  remedy  as  given,  on  pain 
of  havinff  bis  attachment  quashed.  See  the  follow- 
iuff  authorities:  Crim  v.  Harmon,  88  W.  Va.5M.  18  S. 
E.  Rep.  758:  Altmeyer  v.  Caulfleld,  87  W.  Va.  847,  17  S. 
E.  Rep.  400:  Cosner*s  adm*r  v.  Smith.  80  W.  Va.  788, 
16  S.  E.  Rep.  0T7:  Ruhl  v.  Rogers,  20  W.  Va.  770,  2  S. 
E.  Rep.  708;  Chapman  v.  Railway  CJa.  «  W.  Va.  200. 
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justice  of  the  peace  of  Buckingham  iasued 
an  attachment  against  the  goods  and  chat- 
tels of  Josiah  Watson,  as  an  absconding 
<lebtor,  for  a  debt  of  157  dollars,  due  bj 
Watson  to  Jones  A  Ford.    The  process 

309  *wa8  in  the   usual  and  regular  form ; 
and   there  was   subjoined    thereto,  a 

-direction  to  the  sheriff,  to  summon  J.  Sears, 
J.  Anderson,  D.  M'Cormick,  and  three 
others,  as  garnishees. 

Before  the  attachment  was  issued,  the 
justice  took  a  bond  from  Ford,  with  two 
others  his  sureties,  in  the  penalty  of  313 
'dollars,  payable  to  Watson,  with  condition 
in  the  following  words :  *  *The  condition  of 
the  above  obligation  is  such,  that  whereas 
the  above  bound  Samuel  Ford  hath  this 
•day  applied  to  S.  S.  M.  a  justice  of  the 
l>eace  for  the  county  of  Buckingham,  for 
an  attachment  against  the  estate  of  the 
above  named  J.  Watson,  lor  the  sum  of  157 
dollars,  which  attachment  hath  been 
granted  on  previously  entering  into  this 
bond,  returnable  to  the  next  county  court ; 
if  therefore,  the  said  Samuel  Ford  shall  sat- 
isfy and  pay  all  costs  which  shall  be 
awarded  to  the  said  J.  Watson,  in 
case  the  said  Samuel  Ford  shall  be  cast  in 
the  said  suit,  and  also  all  damages  which 
shall  be  recovered  against  the  said  Samuel 
Ford,  for  his  suing  out  the  said  attach- 
ment, then  this  obligation  to  be  void,  else 
to  remain  in  full  force." 

The  sheriff  made  return  on  the  attach- 
ment, that  he  had  attached  some  furniture 
(very  trivial)  belonging  to  Watson,  and 
that  he  had  summoned  Sears  and  the  other 
garnishees  he  was  directed  to  summon, 
«xcept  M'Ck>rmick. 

Upon  this  return,  the  county  court,  at  its 
next  ensuincr  term,  neither  the  debtor  Wat- 
son nor  any  of  the  garnishees  appearing, 
gave  judgment  for  Jones  A  Ford  against 
Watson,  upon  proof  adduced  by  the  plain- 
tiffs, for  157  dollars,  with  interest  Ac.  and 
costs;  and  upon  further  proof,  that  the 
garnishee  Sears  had  acknowledged  himself 
indebted  by  bonds  to  the  defendant  Wat- 
son, in  the  sum  of  100  dollars  with  interest 
Ac.  the  court  gave  the  plaintiffs  judgment 
against  that  garnishee,  for  the  100  dollars, 
with  interest  &c.  But  upon  the  same  day, 
Anderson    and    M*Cormick   appeared 

310  in'  court,  and  offered  proof,  *that  the 
bonds  of  the  gfarnishee  Sears  to  Wat- 
son had  been  assigned  to  them,  before  this 
attachment  had  been  sued  out;  and  there- 
upon, they  moved  the  court  to  set  aside  the 
judgment,  and  to  give  them  leave  to  plead 
that  Sears's  bonds  to  Watson  belonged  to 
them,    and    to   impanel  a    jury  to    try  the 


822:  Hudkins  v.  Hasklns,  22  W.  Va.  645:  Delaplain  ▼. 
Armstrong.  21  W.  Va.  211-218:  Capebartv.  Dowery, 
10  W.  Va.  180-185:  Rlttenboose  v.  Harman.  7  W.  Va. 
880:  Gutman  v.  Iron  Co.,  6  W.  Va.  22;  Bakinir  CJo.  v. 
Bacbman,  88  W.  Va.  84. 18  S.  E.  Rep.  882:  Mantz  v. 
Hendley  (1806).  2  Hen.  &M.  808:  Jon^sv,  Anderson.  7 
LHoh  806-811  (188A).  From  these  jcases  we  baye  a 
riffbt  to  infer  that  it  bad  become  a  matter  of  com- 
mon observation  tbat  tbe  remedy  by  attachment 
was  sometimes  perverted  to  irratify  tbe  ill  will  of 
tbe  party  against  tbe  debtor,  and  at  otber  times 
was  a  contrivance  to  circumvent  and  iret  abead  of 
otber  creditors,  or  for  some  otber  maia  Jide  pur- 
pose." See  also,  citinir  tbe  principal  case  on  tbis 
subject,  Liong- V.  Ryan,  80  Gratt  718:  Benn  v.  Hatcber, 
«1  Va.  84:  McAllister  v.  Gureenbeimer.  91  Va.  820.  21 
S.  E.  Rep.  475.  See  monoflrrapbic  note  on  '* Attach- 
ments** appended  to  Lancaster  v.  Wilson,  97  Gratt 


right  to  those  bonds;  and  the  court  overrul- 
ing this  motion,  they  took  an  exception, 
and  appealed  to  the  circuit  court.  The  cir- 
cuit court  reversed  the  proceedings,  and 
remanded  the  cause  to  the  county  court, 
with  directions  to  impanel  a  jury  to  try 
whether  the  right  to  Sears's  bonds  was  in 
Watson,    or    in    Anderson  and  M'C6rmick. 

When  the  cause  got  back  to  the  county 
court,  Anderson  and  M'Cormick  moved  the 
court  to  quash  the  attachment,  on  the 
ground  that  the  same  had  been  irregularly 
issued,  because  the  attachment  bond  was 
not  according  to  law.*  And  thereupon 
the  court  quashed  the  attachment.  Jones  A 
Ford  accepted,  and  appealed  to  the  circuit 
court,  which  affirmed  the  judgment;  and 
then  they  appealed  to  this  court. 

The  cause  was  argued  here  by  Lyons  for 
the  appellants,  and  Johnson  for  the  appel- 
lees, upon  the  single  question,  whether  the 
attachment  bond  was  such  as  the  statute 
requires?  The  only  authority  cited  was 
Kyles  A  Co.  v.  Connelly,  3  Leigh  719. 
311  *BROCKBNBROUGH,     J.        This 

case  differs  from  Kyles  A  Co.  v. 
Connelly,  in  a  very  material  respect. 
There,  the  condition  of  the  attachment 
bond,  after  reciting  that  Campbell  one  of 
the  firm  of  Kyles  A  Co.  had  sued  out  the  at- 
tachment, declared,  that  if  the  said  Camp- 
bell, one  of  the  partners  of  the  said  firm, 
should  satisfy  all  the  costs  and  damages 
which  the  debtor  should  recover  against 
him  as  one  of  the  said  partners,  for  suing 
out  the  attachment,  then  the  bond  was  to 
be  void,  otherwise  not.  It  clearly  shewed, 
that  the  partner  sued  out  the  attachment  for 
and  in  behalf  of  the  firm,  and  that  the 
firm,  and  not  the  individual  partner, 
was  the  creditor,  and  that  his  liability  was 
to  be  established  on  his  failure  to  prove  the 
claim  of  the  firm,  and  their  right  to  judg- 
ment under  the  attachment.  But  in  this 
case,  the  condition  only  recites  that  Sam- 
uel Ford  had  sued  out  the  attachment,  and 
binds  him,  in  case  he  shall  be  cast  in  the 
suit,  to  pay  the  costs  and  damages.  It  thus 
appears  from  the  bond,  that  he  was  the 
creditor,  and  not  the  firm  of  Jones  A  Ford, 
whose  names  are  not  once  mentioned.  It 
varies  essentially  from  the  attachment, 
which  was  rightly  quashed.  The  judgment 
should  be  affirmed. 

CARR,  J.  This  is  a  case  of  attachment; 
which  being  a  summary  process,  and  liable 
to  abuse,  ought  to  be  carefully  watched  by 
the  courts,  and  kept  within  the  bounds 
prescribed  by  the  statute.  I  do  not  mean, 
that    the  party  must    be   held   to  the  very 


♦See  1  Rev.  Code.  cb.  128.  f  7.  p.  477.  Tbe  7tb  sec- 
tion provides,  "tbat  every  justice  of  tbe  peace, 
before  grantinff  sucb  attacbment.  sball  uke  bond 
and  security  of  tbe  party  for  wbom  tbe  same  sball 
be  issued,  in  double  tbe  sum  to  be  attacbed,  payable 
to  tbe  defendc^nt.  for  satisfying  and  payinar  all 
costs,  wbicb  sball  be  awarded  to  tbe  said  defendant, 
in  case  tbe  plaintiff,  suinff  out  tbe  attacbment 
tberein  mentioned,  sball  be  cast  in  bis  suit,  and 
also  all  damages  wbicb  sball  be  recovered  aarainst 
tbe  said  plaintiff  for  bis  suiuff  out  sucb  attacbment: 
wbicb  bond  sball  be.  by  tbe  said  Justice,  returned 
to  tbe  court  to  wbicb  tbe  attacbment  is  returnable; 
and  tbe  party  entitled  to  sucb  costs  or  damasres. 
may  tbereupon  briuff  suit,  and  recover:  and  every 
attacbment.  issued  witbout  sucb  bond  taken,  or 
wbere  no  bond  sball  be  returned,  is  bereby  declared 
illecral  and  void,  and  sball  be  dismissed."— Note  in 
Original  Edition. 
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letter,  and  that  the  slightest  departure 
from  it  is  to  be  caught  at,  to  set  aside  the 
proceeding;  but  that  there  should  be,  at 
least,  strictness  and  certainty  to  what  my 
•lord  Coke  calls  **a  common  intent  in  gen- 
eral." The  objection  here  is,  that  the 
bond  taken  by  the  justice  does  not  so  de- 
scribe the  attachment,  as  to  enable  the  de- 
fendant to  recover  (in  case  he  should 
succeed)  any  costs  and  damages  he  may 
have  sustained  from  suing  it  out.  And 
the  question  is,  whether  the  bond  is 
good?  whether  it  is  such  a  bond  as 
312      *the  statute  requires?      I  thought    at 

first,  that  this  bond  was  substantially 
good,  and  that  the  case  of  Kyles  &    Co.  v. 
Connelly    governed  this;  but  a  comparison 
of  the  two  cases  has  changed  this  opinion. 
There,  as  here,  the  debt  was  due  to  a  part- 
nership, and  one  of    the  partners    sued  out 
the  attachment :  there,  as  here,    this    part- 
ner gave  the  bond  and  security :  but  there, 
the  condition  of  the  bond  was,  that  whereas 
H.  Campbell  one  of  the  firm  of  Kyles  &  Co. 
had    obtained  the   attachment  against    the 
estate  of  Connelly    Ac.    if,    therefore,    the 
said  H.  Campbell  one  of    the    partners    of 
Kyles   &  Co.  should   satisfy  all    costs    Sec. 
in  case    the    said    H.   Campbell  one  of  the 
partners   of  Kyles  &  Co.    should   be  cast  in 
the   said  suit,    and  also   all  damages  which 
should  be    recovered    against    the  said    H. 
Campbell  one  of  the  partners  of  Kyles  A  Co. 
for  suing   out    the    attachment,    then    Ac. 
One    question    (but    by    no  means  consid- 
ered a  prominent  one,   by  the  court  or  bar) 
was,  whether  this  was  such  a  bond  as  Con- 
nelly could    recover  on,    for  costs  incurred, 
or  damages  sufiFered,  by  the   attachment  of 
Kyles  &    Co.     The    court  thought    it  was ; 
and,  as  I    think,    with  good  reason.     It  did 
not  consider    the    styling    Campbell  (wher- 
ever named)  a  partner  of  the  firm  of  Kyles 
&  Co.  a  mere   descriptio  personae,    as  if  he 
had  been  called  **H.    Campbell    of    Lynch- 
burg;'* but  when  it  said  that  H.  Campbell, 
one  of  the  firm,   had  sued   out   the   attach- 
ment, and  that  H.  Campbell  one  of  the  firm 
would  pay  all  damages  &c,  it  clearly  enough 
indicated,  that  it  was  a  debt  of    the    firm 
for    which  he  was    attaching.     And  if    the 
present  case  had  followed  that,  in  this  par- 
ticular, I  should  have  been   for  deciding  it 
in    the  same  way;  but  it  varies  materially. 
The  attachment    is    for  a    debt  to  Jones  & 
Ford ;  and    the    condition    of  the  bond  de- 
scribes it    as  an    attachment    sued    out  by 
Ford,  not  as    partner  of  the  firm,  but  indi- 
vidually; at  least,  such  is  the   natural  con- 
clusion.    I  am  not    sure,    that    this    might 
not    be    supplied    by    averment;  but  as  my 

brethren  think  differently,  and  this 
313      is    a    summary  ^proceeding,    I  unite 

with  them  in  considering  the  bond 
not  such  as  the  statute  requires,  and  that 
the  judgment  must  be  affirmed. 

CABELL,  J.,  concurred. 

TUCKER,  P.  In  Mantz  v.  Hendley,  2 
Hen.  &  Munf.  308,  it  was  decided,  that  an 
attachment  irregularly  issued  ought  to  be 
quashed  by  the  court  ex  officio,  and  if  so, 
any  person  as  amicus  curiae  might  move  to 
quash  it.  A  fortiori  might  Anderson  and 
M'Cormick   do   so,    who   were  permitted  to 


interplead,  and  who  may  have  been  deej»lj 
interested  in  the  question  of  the  validity 
of  attachment. 

Was  the  attachment  regular?  The  only 
objection  made  to  it  is  the  defective  char- 
acter of  the  bond.  The  statute  requires  the 
bond  to  be  given  by  the  party  for  whom 
the  attachment  issues,  but  this  requisition 
is  satisfied  in  the  case  of  a  partnership  de- 
mand, by  one  of  the  firm  giving  bond. 
This  was  decided  by  the  circuit  court  of 
Henrico  in  the  case  of  Wilson  &  Co.  ▼. 
Turpin,  (cited  Tate's  Dig.  36,)  and  has 
since  been  settled  by  the  case  of  Kyles  A 
Co.  V.  Connelly.  But  it  is  contended,  that 
this  bond  is  defective,  because  the  attach- 
ment was  for  a  demand  due  to  the  firm  of 
Jones  A  Ford ;  whereas  the  bond  contains 
no  reference  to  such  a  firm,  but  is  precisely 
such  a  bond  as  ought  to  have  been  executed 
by  Ford,  if  the  attachment  had  really  been 
for  his  individual  debt.  And  I  think  the 
objection  fatal.  In  this  summary  proceed- 
ing, which  is  unknown  to  the  common  law, 
it  is  conceded  that  great  strictness  must  be 
observed.  It  is  obvious,  that  the  very 
jurisdiction  of  the  court  depends  upon  the 
regularity  of  the  attachment.  In  ordinary 
cases,  the  capias  issued  according  to  the 
accustomed  course  of  the  court,  gives  to  it 
jurisdiction  over  any  cause.  But  when  an 
extraordinary  process,  not  issued  by 
the  officer  of  the  court,  but  issned 
314  *by  a  magistrate  in  the  country,  is 
made  the  foundation  of  the  jurisdic- 
tion, it  is  the  first  duty  of  the  court  to  see 
by  what  authority  a  justice  of  the  peace 
has  invested  it  with  power  over  the  cause. 
Hence,  it  is  the  duty  of  the  court,  in  attach- 
ment cases,  to  examine  into  the  regularity 
of  the  attachment;  hence  too,  all  the 
papers  connected  with  the  issuing  of  the 
attachment  are  properly  parts  of  the  record ; 
and  hence,  the  court  may  ex  officio  dismiss 
an  irregular  attachment;  for  it  must  al- 
ways be  ex  officio  the  duty  of  every  court, 
to  disclaim  a  jurisdiction  which  it  is  not 
entitled  to  exercise.  To  do  otherwise, 
would  be  to  usurp  a  power  not  confided 
by  the  laws. 

!I  If  then  the  court  must  examine  into  the 
regularity  of  the  attachment,  and  quash  it 
ex  officio  if  it  has  issued  without  pursuing 
the  requisitions  of  the  law,  I  think  it  fol- 
lows, that  the  regularity  of  the  proceeding 
must  appear  upon  the  face  of  the  papers, 
and  cannot  be  made  to  depend  upon  aver- 
ments and  extrinsic  evidence.  Looking  at 
the  bond  in  this  light,  could  the  court  have 
pronounced,  that  a  bond  had  been  given 
according  to  law  on  suing  out  the  attach* 
ment?  The  attachment  is  sued  out  for 
Jones  A  Ford :  the  bond  is  given  by  Ford 
alone,  and  not  as  a  member  of  the  firm  of 
Jones  A  Ford ;  whereas  the  law  requires, 
that  the  bond  shall  be  given  by  the  party 
for  whom  the  attachment  issued.  More- 
over, it  does  not  recite  that  an  attachment 
issued  for  a  demand  of  Jones  A  Ford,  but 
it  would  seem  to  be  for  a  demand  of  Ford 
alone ;  for  the  company  is  no  where  referred 
to.  How  could  the  court  judicially  know, 
that  there  were  not  two  attachments,  one 
for  the  company,  in  which  there  was  no 
bond,    and   one  for  Ford  himself  in  which 
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this  bond  was  given?  It  is  impossible.  It 
conld  only  be  satisfied  of  the  contrary  by 
proof  aliunde,  that  this  bond  was  designed 
for  this  attachment.  But  such  proof  would 
be  an  anomaly  in  the  proceedings  of  our 
courts,    where    in    the  much  plainer 

315  cases  of  forthcoming  *bonds  and  ap- 
peal bonds,  misrecitals  of  the  judg- 
ment or  execution,  to  the  amount  of  a 
farthing,  are  held  to  be  fatal,  and  incurable 
by  evidence   aliunde. 

In  addition  to  these  considerations,  we 
must  look  to  the  difiSculties  which  would  be- 
set the  obligee,  in  an  action  on  this  bond, 
in  the  event  of  the  plaintiffs*  defeat  in  this 
attachment.  In  the  estimation  of  the 
law,  Samuel  Ford  is  a  different  person 
from  Jones  A  Ford.  Then,  attempt  to  set 
out  a  breach  of  the  condition,  *'that  Ford 
shall  pay  all  costs  that  shall  be  awarded  to 
Watson,  in  case  Ford  (not  Jones  &  Ford) 
shall  be  cast  in  the  suit."  But  Ford  never 
can  be  cast  in  the  suit,  for  it  is  not  his 
suit;  it  is  Jones  A  Ford's  suit  and  proof 
that  Jones  A  Ford  were  cast  would 
not  be  within  the  condition  of  the 
bond.  Moreover,  the  bond  having  had 
no  reference  whatever  to  the  issue  of  an 
attachment  by  the  company,  the  words 
of  the  condition  cannot  be  strained  to  com- 
prehend an3'  such  attachment ;  and  to  per- 
mit oral  evidence  to  fix  a  liability  which 
does  not  appear  upon  the  face  of  the  bond, 
would  be  to  charge  the  sureties  beyond 
their  undertaking.  Therefore,  I  do  not 
think  that  Watson,  upon  succeeding  in 
this  case,  can  successfully  charge  the  sure- 
ties in  the  bond,  though  Ford  himself  may 
be  liable  for  suing  out  an  irregular  attach- 
ment. 

The  case  of  Kyles  &  Co.  v.  Connelly  has 
been  cited.  I  find,  by  adverting  to  the 
argument,  that  this  point  was  pressed  by 
counsel,  though  it  was  not  distinctly  no- 
ticed by  the  court.  We  must,  however, 
suppose  it  to  have  been  decided,  and  must 
therefore  see  if  there  is  any  material  dis- 
tinction between  that  case  and  this.  I 
confess  I  am  not  satisfied  that  there  is. 
Yet  it  is  possible  that  the  court  may,  in 
that  case,  have  been  satisfied,  that  there 
was  enough  in  the  condition  of  the  bond 
to  shew  that  the  attachment  was  for  a  part- 
nership demand.  The  phraseology  of  the 
bond  in  that  case  and  in  this,  is  very  dif- 
ferent. There  the  name  of  Campbell  the 
obligor,  is  never    mentioned   without 

316  the  addition  of  *the  words  one  of  the 
firm  of  Kyles  &  Co.  Reciting,  there- 
fore, that  Campbell  one  of  the  firm  had 
obtained  the  attachment,  it  may  have 
been  considered,  that  it  suflQciently  ap- 
peared that  he  obtained  it  as  one  of  the 
firm,  and  of  course  not  for  himself  but  for 
the  firm.  If  so,  th^n  the  residue  of  the 
condition  must  have  been  considered  as 
having  reference  to  the  partnership  de- 
mand, and  so  the  bond  came  within  the  req- 
uisitions of  the  law.  Supposing  the  court 
to  have  proceeded  upon  this  ground,  that 
case  does  not  rule  this,  as  here  the  firm 
is  no  where  named  in  the  bond.  I  am 
therefore  of  opinion,  that  the  judgment  be 
afiSrmed. 

Judgment  a£5rmed. 


317  *Mahon  v.  Johnston. 

Marcb,  1886,  Richmond. 
(Absent  Bbookb.  J.) 

Verdlct-Coiitrary  to  Evidence— When  5et  Atkle.*-A 

verdict  shoald  not  be  set  aside  as  contrary  to 
evidence,  unless  It  be  plainly  so. 
New  Trials— Refussl-CMe  at  Bar— A.  resldlnir  in 
Tennessee,  delivers  a  female  slave  to  bis  son  In 
law  B.  who  is  about  to  remove  to  Virginia,  and 
takes  from  him  a  deed,  specifyinff  that  the  slave 
was  lent  to  B.  who  was  to  take  ffood  care  of  her, 
and  deliver  her  to  A.  when  he  should  demand 
her;  A.  tells  the  subscribing-  witness,  that  the 
deed  Is  taken  to  shew  that  the    slave    is    his 

fjroperty,  in  case  she  should  be  taken  by  B.'a  cred- 
tors  while  she  remained  in  Tennessee,  but  that 
"he  intended  to  give  her  to  B.  any  how;"  B.  re- 
moves with  the  slave  to  Virarinla— In  detinue  by 
A.  against  B.'s  mortg-agee  of  the  slave,  who  has 
possession,  the  jury  find  a  verdict  for  plaintiff, 
and  the  coart  refuses  to  grant  a  new  trial:  Held. 
the  new  trial  was  properly  refused. 

Detinue  for  a  female  slave,  brought  by 
Johnston  against  Mahon,  in  the  circuit 
court  of  Greenbrier.-  Plea,  non  detinet. 
The  jury  having  found  a  verdict  for  the 
plaintiff,  the  defendant  moved  the  court 
to  set  it  aside  and  direct  a  new  trial,  on 
the  ground  that  it  was  contrary  to  evidence. 
The  court  overruled  the  motion,  and  the 
defendant  filed  a  bill  of  exceptions,  from 
which  it  appeared,  that  the  facts  proved  in 
the  canse  were  as  follows: 

One  Grattan  married  a  daughter  of  the 
plaint!  fi^  Johnston,  in  the  state  of  Tennes- 
see, where  Johnston  resided ;  and  he  con- 
tracted debts  in  Tennessee  while  there. 
Very  shortly  before  Grattan  and  his  wife 
left  her  father's  house,  for  Greenbrier  in 
Virginia,  which  was  the  place  of  Grattan's 
residence,  Johnston  got  another  son  in  law 
to  draw  a  deed  of  loan  of  the  slave  in  ques- 
tion (then  about  six  years  old)  to  Grattan 
and  his  wife,  specifying  that  the  girl  was 
lent    to    them,    and    that     they     were    to 


«New  Trials— Verdict  Contrary  to  Evidence.— On  this 
question  the  principal  case  is  cited  in  /oot-note  to 
Brown  v.  Handley,  7  Leigh  119:  foot-note  to  Slaugh- 
ter V.  Com.,  11  Leigh  881:  Slaughter  v.  Tutt,  12Leigh 
164  (see  note) :  Vaiden  v.  Com..  12  Oratt.  728  (see  note) : 
foot-note  to  Bell  v.  Alexander.  21  Gratt.  1:  Read  v. 
Com.,  22  Gratt  942  (see  note).  See  foot-note  to  Brugh 
V.  Shanks,  5  Leigh  508;  monog-raphic  note  on  "New 
Trials." 

Parol  Olftof  Slaves— Proof- PosAeeelon  of  Donee.— In 
Scott  V.  Jones.  76  Va.  235.it  is  said:  "In  Mahon  v. 
Johnston.  7  Leioh  819.  Judge  Tuckbb  said :  *In  Brown 
V.  Handley  (7  Leigh  119).  delivered  at  this  term,  it 
was  observed  that  though  parol  gifts  of  slaves, 
accompanied  by  possession,  were  valid,  yet  the 
evidence  of  such  gift  should  be  clear  and  entirely 
satisfactory  before  it  could  be  established,  for  as 
the  irift  is  without  value  received,  it  is  but  reason- 
able that  the  party  who  is  to  be  deprived  of  his 
property  without  an  equivalent  should  be  clearly 
proved  to  have  parted  with  it.  This  can  never  be 
done  where  the  evidence  to  establish  the  gift  is 
altogether  equivocal,  and  such  is  always  the  case 
with  mere  evidence  of  possession  in  a  transaction 
between  a  father  and  his  child.*"  See  also,  citing 
the  principal  case  on  ih\HQuest\on.  foot-note  to  Cross 
V.  Cross.  9  Leigh  245:  foot-note  to  Miller  v.  Jeffress.  4 
Gratt  472;  foot-note  to  Brown  v.  Handley,  7  Leigh 
119:  Miller  v.  Neff,  83  W.  Va.  208.  10  S.  E.  Rep.  881. 

And  in  Collins  v.  Lofftus,  10  Leigh  10.  it  Is  said:  "As 
to  the  merits.  I  am  satisfied  that  the  weight  of  the 
evidence  is  decidedly  against  the  allegation  that 
any  of  the  slaves  were  given  to  Mrs.  Collins.  I 
have  in  other  cases  declared  that  I  deemed  it  nec- 
essary. In  order  to  sustain  an  alleged  parol  gift  by 
a  father  to  his  daughter  on  her  marriage,  that  the 
evidence  of  such  gift  should  be  clear  and  cogent; 
and  in  that  opinion  I  understood  my  brethren  to 
concur.  Brown  v.  Handley.  7  Leigh  119:  Mahon  v. 
Johnston.  7  Ldgh  817.  In  this  case,  to  say  the  least, 
the  testimony  is  vtry  meagre.  I  think  it  altogether 
insufficient"  See  monographic  note  on  "Gifts" 
appended  to  Barker  v.  Barker,  2  Gratt  344. 
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318  take  *good  care  of  her,  and  deliver 
her  to  Johaston  when  he  should  de- 
mand her;  and  this  deed  was  signed  by 
Grattan  and  his  wife.  (The  deed  was  lost, 
but  the  execution  of  it,  and  its  contents, 
were  admitted  by  the  defendant.)  A  few 
minutes  after  the  deed  was  executed, 
Jotinston,  having  left  the  room  with  the 
subscribing  witness  thereto,  and  holding 
the  deed  in  his  hand,  told  the  witness,  that 
Grattan  was  largely  indebted  in  Tennes- 
see, and  that  he  had  taken  this  deed  of 
loan,  in  order  to  shew  that  the  girl  was  his 
property,  should  she  be  taken  by  Grattan 's 
creditors  while  she  remained  in  Tennes- 
see, but  that  **he  intended  to  give  the  girl 
to  Grattan  any  how.*'  A  few  hours  after 
the  deed  was  executed,  Grattan  and  his 
wife,  to  whom  the  girl  was  delivered,  set 
out  to  Virginia  with  the  girl  in  their  pos- 
session, and  arrived  in  Greenbrier  in  June 
1827.  The  deed  was  never  recorded  in  Vir- 
ginia or  in  Tennessee.  Grattan,  soon  after- 
wards, having  contracted  a  debt  of  150 
dollars  to  Mahon,  the  defendant,  mortgaged 
the  slave  in  question  to  him,  to  secure  that 
debt,  by  deed  dated  the  30th  June  1827.  It 
was  under  this  mortgage  that  the  defend- 
ant claimed ;  Grattan  having  removed  from 
Virginia,  and  before  his  removal  delivered 
the  slave  to  him.  And  such  being  the  state 
of  facts  proved  at  the  trial,  the  court  over- 
ruled the  motion  for  a  new  trial ;  being  of 
opinion,  that  it  belonged  exclusively  to 
the  jury  to  say,  whether  the  deed  of  loan 
was  bona  fide  or  fraudulent,  or  whether  the 
delivery  of  the  slave  by  the  plaintiff  John- 
ston to  Grattan  was  in  fact  a  gift  not  a 
loan,  and  the  deed  of  loan  only  a  pretext  to 
secure  the  property  from  Grattan  *s  cred' 
itors,  while  he  was  passing  out  of  Tennes- 
see  into  Virginia. 

The  court  then  gave  the  plaintiff  judg- 
ment upon  the  verdict;  and  the  defendant 
appealed  to  this  court. 

Johnson,  for  the  appellant. 

No  counsel  for  the  appellee. 

319  *CARR,  J.     I  am  of    opinion,  that 

upon  the  facts  of  this  case  we  cannot 
disturb  the  verdict  of  the  jury.  There  is 
no  proof  of  a  gift;  on  the  contrary,  the 
plaintiff  took  the  precaution  of  a  written 
acknowledgment  from  his  son  in  law,  that 
he  received  the  girl  as  a  loan ;  and  though 
he  declared,  afterwards,  that  he  took  the 
writing  to  protect  the  slave  from  Grattan 's 
creditors  while  in  Tennessee,  that  did  not 
change  it  from  a  loan  to  a  gift.  Neither 
did  the  further  declaration  made  by  the 
plaintiff,  that  **he  intended  to  give  the 
negro  to  Grattan  any  how,'*  work  such  a 
change:  since  an  intention  to  give  is  a  very 
different  thing  from  an  actual  gift.  The 
judge  spoke  too  broadly,  when  he  said  it 
belonged  exclusively  to  the  jury  to  decide, 
whether  the  deed  of  loan  was  bona  fide  or 
fraudulent.  Yet  we  ought  not  to  reverse 
the  judgment  for  that  cause,  ^f  he  was  right 
on  the  whole  in  refusing  the  new  trial ;  and 
I  think  he  was;  for* the  jury  are  certainly 
the  appropriate  triers  of  facts,  and  it  is 
only  in  case  of  * 'plain  deviation,"  that  a 
court  ought  to  grant  a  new  trial,  on  the 
ground  of  a  verdict  being  contrary  to  the 
evidence.     I  am  for  affirming  the  judgment. 


BROCKBNBROQGH  and  CABBLL,  J., 
concurred. 

TUCKER,  P.  In  Brown  v.  Handley,  de- 
cided this  terpi,*  it  was  observed,  that 
though  parol  gifts  of  slaves  accompanied 
by  possession  were  valid,  yet  that  the  evi- 
dence of  such  gift  should  be  clear  and  en- 
tirely satisfactory,  before  it  should  be  estab- 
lished. For,  as  the  gift  is  without  valne 
received,  it  is  but  reasonable  that  the 
party  who  is  to  be  deprived  of  his  property 
without   an   equivalent,  should  be   clearly 

? roved  to  have  actually  parted  with  it. 
*hi8  can  never  be  done,  where  the  evidence 
to  establish  the  gift  is  altogether  equivocal; 
and  such  is  always  the  case  with  mere 
evidence  of  possession,  in  a  transaction 
between  a  father  and  his  child. 
320  Such  possession  *being  equally  con- 
sistent with  the  idea  of  a  loan  or  a 
gift,  and  both  loans  and  gifts  under  such  cir- 
cumstances, being  common,  the  fact  of 
possession  does  not  seem  to  me  to  prove 
much.  Had  the  facts  stated  in  the  bill  of 
exceptions  been  submitted  for  my  own 
decision,  I  think  I  should  have  said  with 
the  jury,— **  this  gift  is  not  satisfactorily 
proved."  But  be  this  as  it  may,  that  tri- 
bunal, to  which  it  most  properly  belonged 
to  decide  this  question,  having  so  found, 
the  court  properly  refused  to  disturb  a 
verdict  which,  at  most,  cannot  be  said  to 
be  clearly  against  the  evidence.  The  judg- 
ment must  be  affirmed. 
Judgment  affirmed. 


Bush  V.  Martins. 

Marcb.  18S6.  Richmond. 

(Absent,  Bbookb.  J.) 

Chancery  JarisdlctkNi-Rlfftat  to  Resort  to  Equity  to 
Settle  Title  to  Slaves.*— A  party  in  possessloa  of 
slayes.  and  claiminir  them  by  the  former  owne^^8 
absolute  gift  in  his  lifetime,  cannot  come  into 
equity  to  beqnieted  in  his  title  against  the  donor's 
executory  leffatee,  to  whom  the  slaves  are  be- 
queathed in  tbe  event  of  the  claimant's  death 
withoat  leavlnff  tssne. 

Appeal  from  a  decree  of  the  superioar 
court  of  chancery  of  Staunton.  The  bill 
was  exhibited  by  John  Bush;  and  it  set 
forth,  that  in  June  1821  he  married  Eliza- 
beth the  daughter  of  Azariah  Martin  of 
Nelson  county ;  that,  in  August  following, 
Martin  made  an  absolute  gift  to  the  plain- 
tifiF's  wife  of  live  slaves,  and  sent  them  to 
the  plaintiff's  house  in  Augusta;  that  the 
plaintiff  received  them  as  an  absolute  gift, 
otherwise  he  would  not  have  received  them ; 
that  Martin  died  in  1824,  leaving  a  will 
which  was  proved  and  recorded  in 
321  the  same  year,  and  by  *which  he  be- 
queathed the  same  slaves  and  their 
future  increase  to  the  plaintiff's  wife,  if 
she  should  leave  a  natural  heir  of  her  body, 
then  to  her  and  her  natural  heirs,  but  if 
she  should  leave  no  issue  at  her  death,  then 
that  the  slaves  and  their  increase  should 
be  sold,  and  the  proceeds  divided  equally 
among  the  testator's  sons  and  danghters; 
that  the  plaintiff  could  now  prove,  by  liv- 
ing witnesses,  the  absolute  gift  of  the  slaves 
by    Martin  to    his    wife,    in    August  1821, 


♦Reported  ante.  p.  11©. 

♦Chancery  Jurisdiction— SettleoMOt  ofLesaK 

—On  this  question  the  principal  case   is  dted   in 
foot-noU  to  Lanffe  v.  Jones.  5  Leiirh  199i. 


648 


7  LEIQH 


Bush  v,  Martins. 


822-324 


when  they  were  put  into  the  plaintiff's  pos- 
session ;  and  that,  therefore,  Martin  had  no 
right  to  make  any  such  disposition  of  them, 
as  he  had  made,  by  his  will.  The  bill, 
therefore,  made  the  sons  and  daughters  of 
the  testator  Martin  (the  executory  legatees 
to  whom  the  slaves  in  question  were  given 
by  his  will,  in  the  event  of  the  plaintifiF's 
wife  dying  without  leaving  issue)  defend- 
ants; and  prayed,  that  the  plaintiff  might 
be  quieted  in  his  title  to  the  slaves ;  or,  if 
that  was  not  proper,  that  his  testimony 
should  be  perpetuated. 

One  only  oi  the  children  of  Martin  an- 
swered, disclaiming  all  knowledge  of  the 
alleged  absolute  gift  of  the  slaves,  by 
Martin  to  the  plaintiff's  wife,  in  August 
1821 ;  and  objecting,  that  even  if  the  plain- 
tiff should  prove  the  gift,  he  was  not  enti- 
tled to  the  relief  he  prayed ;  namely,  to  be 
quieted  in  the  absolute  title  he  claimed. 
As  to  all  the  other  defendants,  the  bill  was 
taken  pro  confesso. 

The  plaintiff  took  and  filed  the  deposi- 
tions of  three  witnesses,  to  prove  the  gift 
by  Martin  to  his  wife,  in  August  1821,  un- 
der which  he  claimed  the  absolute  title  to 
the  slaves. 

The  chancellor  decreed,  that  the  bill,  so 
far  as  it  sought  relief,  should  be  dismissed; 
and  declaring,  that  so  far  as  the  bill  sought 
to  perpetuate  testimony,  it  was  proper  to 
entertain  it,  but  as  the  defendants  had  ex- 
amined no  witnesses  on  their  part,  the 
plaintiff  must  bear  the  whole  costs 
322  of  the  proceedings,  he  decreed,  *that 
the  testimony  of  the  plaintiff's  three 
witnesses  should  be  perpetuated,  as  evi- 
dence in  relation  to  the  title  claimed  by 
the  plaintiff  in  the  bill;  and  that  the  plain- 
tiff should  pay  the  defendant  who  answered, 
his  costs.  The  plaintiff  appealed  from  the 
decree  to  this  court. 

Johnson,  for  the  appellant,  endeavoured 
to  distinguish  this  case  from  the  case  of 
Randolph  v.  Randolph,  2  Leigh  540.  There 
was  no  counsel  for  the  appellees. 

CARR,  J.  I  think  there  can  be  no  sound 
distinction  taken  between  this  case  and 
that  of  Randolph  v.  Randolph.  The  prin- 
ciple there  decided,  is,  that  the  court  has 
no  jurisdiction  to  call  before  it  a  remainder- 
man whose  right  may  never  coifie  in  esse, 
at  the  instance*  of  a  person  in  possession, 
and  claiming  a  right  adverse  to  his.  Here, 
the  husband  in  possession  of  certain  slaves, 
insists  that  they  were  given  absolutely  to 
his  wife  by  her  father.  The  father  made  a 
will,  by  which  he  gave  the  slaves  to  this 
daughter  for  life,  but  if  she  should  die  with 
out  leaving  issue  at  her  death,  that  they  be 
sold  and  the  money  divided  among  his  other 
children.  The  husband  files  this  bill  (his 
wife  being  still  alive),  making  her  brothers 
and  sisters  defendants,  and  calling  on  them 
to  discuss  the  question,  whether  these  slaves 
passed  by  the  alleged  gift,  or  by  the  will? 
Is  not  this  calling  on  them  to  discuss  a  title 
which  may  never  come  in  esse?  Suppose 
the  wife  should  leave  issue,  do  not  all  agree 
that  the  title  of  the  husband  will  become 
perfect,  and  all  interest  in  the  remainder- 
men at  an  end? 

I  have  again  examined  the  cases  on  which 
this  court  relied  in  the  former  decision  ;  and 
they    seem  to  me  decisive.     In    Devonsher 


V.  Newenham,  2  Scho.  Sl  Lef.  197,  lord 
Redesdale  reviewed  all  the  cases,  and 
shewed  with  great  strength  the  .reasons 
against  entertaining  such  suits.  After  stat- 
ing the  circumstances  of  the  case  .  before 
him,  and  the  purpose  of  the  suit,  he  said — 
**Now,  no   such  suit  has    ever    been 

323  entertained   as   far    as    I    can  *find; 
and    it  would    be  most  dangerous   to 

give  the  example  of  entertaining  such  a 
suit.  Wherever  one  person  claims  title 
against  another  who  is  in  possession,  and 
the  enjoyment  of  that  person  is  disturbed, 
and  he  is  put  into  a  situation  where  he  can- 
not have  that  enjoyment,  as  he  ought  in 
conscience  to  have  it, — these  are  cases, 
where,  for  the  purpose  of  quieting  the 
possession,  a  suit  is  entertained.  For 
example,  where  several  ejectments  have 
been  brought  in  succession,  and  a  bill  is 
filed  to  quiet  the  possession,  a  suit  is  en- 
tertained. But  when  the  question  is  merely 
whether  A.  or  B.  is  entitled  to  the  property, 
and  there  has  been  no  actual  suit  between 
them,  there  is  no  instance  where  a  bill 
has  been  entertained."  He  cites  Pelham 
V.  Gregory,  3  Bro.  P.  C.  204,  where  lord 
Northington  dismissed  the  bill,  giving 
this  as  a  reason,  **that  they  (the  defend- 
ants) being  remaindermen  after  the  death 
of  the  duke  of  Newcastle,  if  he  should  die 
without  issue,  their  claims  were  not  within 
his  cognizance  to  determine,  and  the  plain- 
tiff had  no  right  to  bring  them  into  dis- 
cussion in  a  court  of  equity."  This  deci- 
sion wa^  afifirmed  in  parliament;  that  house 
agreeing  with  the  chancellor  (says  lord 
Redesdale)  that  a  party  has  no  right  to  bring 
remaindermen  before  the  court  to  bind 
their  rights  &c.  merely  to  clear  the  plain- 
tiff's title.  And  lord  Redesdale  proceeds— 
*^I  take  this  to  be  decisive  authority;  and 
if  the  books  were  searched,  I  have  no  doubt 
many  other  cases  might  be  found,  where 
bills  have  been  dismissed  on  this  ground. 
I  apprehend  the  court  is  bound  to  see  that 
the  parties  before  it  are  parties  whom  it 
ought  to  bind  by  its  decree:  but  on  what 
ground  could  the  court  put  the  remainder- 
man in  this  case  to  litigate  his  title?— The 
plaintiffs  in  this  suit,  have  no  right  to 
make  this  defendant  litigate  a  title  with 
them,  which  may  never  be  beneficial  to 
him." 

I  am  for  affirming  the  decree. 

BROCKENBROUGH  and  CABELL,  J., 
concurred. 

324  *TUCKER,  P.  The  case  of  Ran- 
dolph V.  Randolph  is,  I  think,  conclu- 
sive of  this;  and  it  was  decided,  not  only 
upon  express  authority,  but  in  strict  con- 
formity with  the  general  principles  of  the 
court  of  chancery,  which  disclaims  any  in- 
terference with  legal  titles.  In  this  case, 
though  the  interest  of  the  remaindermen  is 
but  contingent^  yet  their  title,  such  as  it  is, 
is  a  legal  title,  and  cannot  be  drawn  in  ques- 
tion in  equity.  The  decision  of  that  court 
upon  the  naked  question  of  title,  in  a  case 
where  there  is  not,  and  never  may  be,  a 
subsisting  dispute  with  respect  to  the  right 
of  property,  would  indeed  be  an  anomaly. 
If  Mrs.  Bush  should  leave  a  child,  then  her 
estate  will  be  absolute,  under  the  will,  and 
her  husband  will  be  invested  with  her 
title;    so  that  it  is  very  possible,  that  the 
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question,  whether  he  is  the  owner  of  the 
property  independently  of  the  will,  never 
may  arise. 

I  do  not  perceive  that  the  case  is  mate- 
rially different,  because  there  is  •  an  execu- 
tor of  Martin,  who  might  contest  the 
claim  set  up  by  Bush.  The  question  be- 
tween Bush  and  Martin's  estate  is  a  purely 
legal  question.  Martin's  executor  may 
never  choose  to  raise  it.  At  any  rate,  he 
is  not  bound  to  submit  to  its  decision  in 
equity.  It  is  no  ground  to  come  into  equity 
to  settle  a  land  title,  that  there  is  another 
party  claiming  a  legal  title  who  holds  back 
and  will  not  sue.  Abbott  v.  Allen,  2  Johns. 
Ch.  Rep.  519;  Stuart's  heirs  v.  Coalter,  4 
Rand.  74,  and  Lange  v.  Jones,  5  Leigh  192. 
Upon  the  principle  of  those  cases,  it  is 
equally  clear,  that  a  party  in  possession  of 
a  slave  cannot  bring  into  equity  an  adverse 
claimant  of  the  legal  title,  to  have  the 
question  of  title  settled  there.  If  an  action 
of  detinue  cannot  be  sustained  in  equity, 
against  the  party  in  possession,  it  is  not 
perceived  upon  what  principle  the  party  in 
possession  can  maintain  a  corresponding 
action  to  try  the  title  against  the  party  out 
of  possession.     The  decree  is  to  be  afiBrmed. 

Decree  affirmed. 


325    *Cloptbn's  AdmV  v.  Clarke's  Ex'or. 

March,  1886,  Richmond. 

(Absent  Bbooke  and  Bbockbnbbough,*  J.) 

Pleading  and  Practice— Failure  to  Plead  Statute  of  Limi. 
tations  at  Proper  Time— Right  to  Plead  Afterwards.t 

—In  assumpsit,  defendant  pleads  the  (reneral 
issue  at  September  term  1818;  his  death  is  suit- 
sr^ted  in  October  1823,  and  the  cause  is  revived  at 
March  term  1824  aarainst  his  administrator,  who 
obtains  leave  at  October  term  1825  to  plead  the 
statute  of  limitations,  bat  (by  inadvertence  as  it 
seemed)  the  plea  is  not  then  filed:  at  March  term 
1826  the  cause  is  called  for  trial,  and  the  adminis- 
trator asks  leave  to  pat  in  the  plea:  Held,  it  can- 
not now  be  received. 
5ame— Revival  of  Personal  Action— What  Represen- 
tative May  Plead.— It  seems,  that  on  revival  of  a 
pendinsr  personal  action,  under  the  statute  1  Rev. 
Oode.  ch.  128,  S  38.  asrafnst  the  personal  representa- 
tive of  defendant,  such  representative  can  plead 
de  novo  such  pleas  only  as  his  testator  or  intes- 
tate, if  living-,  mifirht  have  pleaded  in  the  actual 
staare  of  the  cause. 

Heth  executor  of  Clarke  brought  assump- 
sit against  Clopton  in  his  lifetime,  in  the 
circuit  court  of  Henrico.  The  declaration 
was  filed  at  June  rules  1818.  At  the  follow- 
ing September  term,  Clopton  appeared  and 
pleaded  non  assumpsit ;  and  the  cause  was 
continued  from  term  to  term  till  March 
1821,  when  the  plaintiff's  death  was  sug- 
gested on  the  record.  In  December  1821,  a 
scire  facias  was  awarded  to  revive  the  ac- 
tion in  the  name  of  Randolph  executor  of 
Heth,  and  so  executor  of  Clarke.  It  did 
not  appear  that  the  scire  facias  was  served 
on  Clopton.  In  October  1823,  the  defend- 
ant's death  was  suggested  on  the  record; 
and  in  March  1824,  a  scire  facias  was 
awarded,  returnable  to  the  next  October 
term,  to  revive  the  action  in  the  name  of 
Randolph  executor  of  Heth  executor  of 
Clarke,  against  Clopton's  administrator; 
and  this  scire  facias  was  returned  executed. 
Finally,  at  March  term  1826,  (the  cause 
having  been  continued  in    the    interval    by 

•He  tried  the  cause  in  the  circuit  court. 
tSee  monofirraphlc  note  on  "Limitation  of  Actions" 
appended  to  Herrlnffton  v.  Harkins,  1  Rob.  691. 


virtue  of  the   statute,)    Clopton's  adminis- 
trator  moved  the   court    for  leave  to 

326  file  a  *plea  of   the  statute   of  limita- 
tions; but  the  court  refused  to  give 

him  leave  to  plead  that  plea ;  and  be  filed  a 
bill  of  exceptions  to  the  opinion,  from  which 
it  appeared — 

That,  upon  the  calling  of  the  cause  for 
trial,  the  defendant  asked  leave  to  put  in 
the  plea  of  the  statute  of  limitations;  and 
he  proved  by  parol  testimony,  that  leave 
had  been  given  him  to  plead  that  plea,  at 
the  preceding  term ;  and  his  counsel  averred 
that  he  thought  the  plea  had  been  then  put 
in,  until  a  few  minutes  before  the  cause 
was  now  called  for  trial.  But  the  plaintiff's 
counsel  never  having  heard  of  the  applica- 
tion, or  of  the  leave  given,  to  plead  that 
plea  at  the  former  term,  opposed  the  de- 
fendant's motion  for  leave  to  file  the  plea 
now,  just  as  the  jury  was  about  to  be  sworn 
to  try  the  general  issue  before  pleaded,  on 
the  ground,  that  the  necessary  effect  of  ad- 
mitting the  new  plea  would  be  to  delay  the 
trial  of  the  cause  till  the  next  term.  And 
under  these  circumstances,  the  court  held 
that  the  plea  ought  not  now  to  be  received; 
to  which  the  defendant  excepted. 

Then  there  was  a  trial  of  the  general 
issue.  Verdict  for  the  plaintiff  for  333  dol- 
lars, with  interest  from  June  1817,  and 
judgment  accordingly :  to  which  this  court, 
upon  the  petition  of  the  defendant,  allowed 
him  a  supersedeas. 

Taylor,  for  the  plaintiff  in  error.  The 
circuit  court  erred  in  refusing  to  permit  the 
defendant  to  plead  the  statute  of  limita- 
tions. There  was  a  time,  indeed,  when 
that  plea  was  no  favourite,  and  the  court 
was  astute  in  laying  hold  of  any  thing  to 
defeat  it;  but  it  is  now  (as  it  ought  always 
to  have  been)  differently  regarded,  and 
treated  with  as  much  favour  as  any  other 
plea.  King  v.  Waller,  1  W.  Blacks.  286; 
Clementson  v.  Williams,  8  Cranch  72; 
Wetzel  V.  Bussard,  11  Wheat.  310;  Bell  v. 
Morrison,  1  Peters  351,  360;  2  Wms.  Saund. 
64b.      Clopton's  administrator  offered 

327  the    plea,    at  the  first  term  at  *which 
there  is  any  evidence  of  record  of  his 

appearance :  it  was  not  his  own  case :  he 
had  no  motive  to  plead  it,  but  to  defend  the 
estate  of  his  intestate:  it  cannot  t>e  pre- 
sumed, that  the  plea  was  offered  for  the  sake 
of  delay,  and  it  ought  to  have  been  received. 
Chisholm  v.  Anthony,  1  Hen.  A  Mnnf.  27; 
Jackson  v.  Webster,  6  Munf.  462;  Tomlin's 
adm'r  v.  Howe's  adm'r,  Gilm.  J  ;  Franklin 
v.  Cox,  4  Rand.  448.  If  the  court  shall  dis- 
regard the  parol  evidence  stated  in  the  ex- 
ception, the  defendant  offered  the  plea  as 
soon  as  he  could ;  namely,  at  the  first  term 
at  which  he  appeared.  If  the  court  shall 
pay  regard  to  the  parol  evidence,  then  he 
appeared  at  the  term  next  before  the  term 
of  trial,  and  obtained  leave  to  plead  this 
plea ;  and  it  was  only  through  inadvertence, 
in  the  hurry  of  business,  that  the  plea  was 
not  entered  on  the  record.  Such  inad- 
vertence ought  not  to  deprive  him  of  a  good 
defence,  which  it  was  his  duty  to  the  estate 
he  represented  to  make.  The  statute  which 
gives  the  scire  facias  to  revive  personal 
actions  against  the  representative  of  a  de- 
fendant dying  pending  the  action,  gives 
the  representative,  upon  the   return   of  the 
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scire  facias  executed  on  him,  a  right  to 
plead  de  novo,  **  every  such  plea  or  pleas  as 
an  executor  or  administrator  may  lawfully 
plead,  or  as  the  deceased  party  might  or 
could  have  pleaded,  if  he  had  lived;"  1  Rev. 
Code,  ch.  128,  {|  38,  p.  497.  The  statute 
gives  the  representative  of  the  deceased  de- 
fendant a  right  to  plead  any  ple/i  which  he 
might  have  pleaded^  if  the  action  had  been 
originally  brought  against  him. 

Johnson,  contra.  The  statute  gives  the 
representative  of  the  deceased  party  a  right 
to  plead  de  novo,  only  that  which  his  tes- 
tator or  intestate  might  have  pleaded  in  the 
actual  stage  of  the  cause,  if  he  had  lived. 
The  question  is,  whether  Clopton,  if  he  had 
lived,  having  pleaded  the  general  issue  in 
September  1818,  and  stood  on  that  defence 
for  eight  years,  could  have  demanded  leave 
in  1826,  at  the  very  moment  the  jury 

328  was   about  *to  be    sworn    to    try    the 
general  issue,  to  plead  any  plea  which 

would  necessarily  delay  the  trial?  For  tne 
objection  was  not  to  the  plea  of  the  statute 
of  limitations,  but  to  the  admission,  at 
that  stage  of  the  proceedings,  of  any  new 
plea  which  would  delay  the  cause.  By  the 
defendant's  own  shewing,  he  had  appeared 
at  the  preceding  term,  and  had  obtained 
leave  to  plead  the  statute  of  limitations. 
It  was,  therefore,  his  own  neglect  that  that 
plea  was  not  entered ;  and  such  neglect  of 
his  own  was  no  ground  to  entitle  him  to 
put  in  the  new  plea,  at  the  instant  the  cause 
was  called  for  trial,  and  thereby,  of  neces- 
sity, to  delay  the  cause  till  another  term, 
especially  after  the  long  delay  that  had  al- 
ready occurred.  This  is  distinctly  admitted 
in  Tomlin's  adm*r  v.  Howe's  adm'r.  A 
plea  of  the  statute  of  limitations  ought  not 
to  be  admitted  after  issue  joined  on  another 
plea,  without  good  reason  shewn  why  the 
plea  was  not  sooner  tendered;  Martin  v. 
Anderson,  6  Rand.  19. 

CARR,  J.  A  question  was  raised  at  the 
bar,  upon  the  statute  giving  the  scire 
facias  to  revive  personal  actions,  for  or 
against  the  representatives  of  plaintiff  or 
defendant  dying  pending  the  action, — 
whether,  when  the  deceased  defendant's 
representative  appears  upon  scire  facias 
executed,  or  without  a  scire  facias,  he  may 
plead  any  matter  which  he  might  have 
pleaded,  if  the  action  had  been  originally 
brought  against  him, — or  whether  he  can 
only  plead  such  matter  as  his  testator  or 
intestate,  if  living,  could  have  pleaded,  in 
the  actual  state  of  the  cause?  But  I  do  not 
think  this  question  necessarily  involved  in 
the  opinion  given  by  the  circuit  court 
in  this  case ;  nor  do  I  understand  the 
circuit  court  to  have  refused  to  permit 
the  defendant  to  plead  the  new  plea, 
upon  its  view  of  the  bearing  of  that 
statute  on  the  case.  The  defendant  had 
had  an  opportunity  of  offering  any  new 
plea  he  thought  proper,  as  early  as  October 
term  1824,  when  the   scire  facias  was 

329  returned  ^executed   on    him.     He  ob- 
tained leave  to   file   the   plea    of   the 

statute  of  limitations  at  October  term  1825 ; 
but  he  neglected  to  avail  himself  of  that 
leave.  At  March  term  1826,  when  the  cause 
was  called  for  trial,  he  again  asked  leave  to 
put  in  the  plea.     It  was  objected  to   by  the 


plaintiff's  counsel,  on  the  ground  that  the 
admission  of  it  would  inevitably  cause  de- 
lay. And  the  court  decided,  under  these 
circumstances,  that  the  plea  ought  not  now 
to  be  received ;  shewing,  that  it  was  not  the 
nature  of  the  plea,  but  the  time  and  circum- 
stances under  which  it  was  offered,  that 
formed,  with  the  court,  the  ground  for  the 
rejection  of  it.  I  think  it  was  a  good  and 
sufiBcient  ground,  and  that  the  judgment 
should  be  affirmed. 

TUCKER,  P.  I  agree  with  Mr.  Johnson 
in  his  interpretation  of  the  statute  regu- 
lating the  proceedings  upon  a  scire  facias 
to  revive.  By  that  statute  it  is  provided, 
that  upon  the  appearance  of  the  executor, 
he  shall  be  at  liberty  to  plead  every  such 
plea  as  the  deceased  party  might  or  could 
have  pleaded,  if  he  had  lived.  Construing 
the  statute  according  to  its  letter  or  its 
spirit,  it  is  equally  clear  to  me,  that  Clop- 
ton's  administrator  could  not  at  March  term 
1826,  have  been  entitled  to  plead  any  plea 
(except  one  appropriate  to  his  representa- 
tive character)  which  his  testator  would  not 
have  been  entitled  to  plead  at  that  term, 
had  he  been  then  living.  The  words  of  the 
statute  clearly  imply  nothing  more.  Its 
object  was  to  place  the  representative,  as 
to  the  defence  of  the  action,  precisely  in 
the  place  and  stead  of  the  testator  or  intes- 
tate. It  did  not  design  to  rip  up  the  whole 
proceedings  during  the  decedent's  lifetime, 
and  to  let  in  the  representative  to  plead 
matter,  which  his  testator  or  intestate  him- 
self had  forfeited  the.  right  to  plead;  for 
this  would  have  not  only  added  to  those  de- 
lays which  it  was  the  avowed  object  of  the 
statute  to  prevent,  but  would  unjustly 
330  have  given  to  the  defendant's  ♦repre- 
sentative a  right  to  embarrass  the 
plaintiff  by  dilatory  and  sham  pleas,  which 
could  not  have  availed  his  testator  after  he 
had  once  pleaded  to  issue.  Thus,  if  the 
construction  contended  for  on  the  part  of 
the  appellant  be  correct,  the  representative 
upon  his  appearance  would  have  been  en- 
titled to  plead  in  abatement,  or  to  the  ju- 
risdiction of  the  court,  although  his  testator 
had  precluded  himself  from  those  objections 
by  pleading  to  issue.  This  cannot  be  the 
design  of  the  statute.  It  was  not  intended 
to  give  him  liberty  to  plead  what  his  testa- 
tor, had  he  lived,  would  not  have  been  re- 
ceived or  allowed  to  plead. 

Would  Clopton  himself,  if  he  had  lived, 
have  been  allowed  to  plead  the  statute  of 
limitations  at  March  term  1826,  eight  years 
after  he  had  rested  his  defence  upon  the 
plea  of  non  assumpsit  alone?  No  precedent, 
I  think,  could  be  found  for  such  indulgence. 
Though  the  statute  of  limitations  is  a  fair 
plea,  and  does  not  merit  the  frowns  of  the 
court,  yet,  in  all  fairness,  he  who  intends 
to  rely  upon  it,  should  announce  that  de- 
termination with  reasonable  promptness, 
that  his  adversary  may  not  lose  the  benefit 
of  any  testimony  he  may  have  to  contradict 
it.  It  cannot  be  said  that  eight  years  delay 
was  not  unreasonable;  nor  do  I  think  it 
would  have  been  proper  to  have  allowed  the 
plea,  since  after  such  a  lapse  of  time  the 
plaintiff  may  be  presumed  to  have  lost  his 
testimony.  The  statute  is  made  to  protect 
defendants  against  the  possible  loss  of  their 
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evidence ;  and  the  practice  should  at  least 
afford  some  protection  to  plaintiffs  against 
the  same  hazards.  There  is  no  error  in  the 
judgment. 

CABELL*  J.  I  concur  in  the  opinion  of 
the  president. 

Judgment  affirmed. 


331 


*Claiborne  v.  Gross  and  Others. 
Wimbish  v.   Same. 

March.  1886,  Richmond. 

(Absent  Bbooke  and  Cabell,  J.) 

Equity  Practice— ConsoUdatlon  of  Caums.*— Two  cred- 
itors by  several  Judfirments  file  separate  bills  In 
chancery,  impeach! nir  a  conveyance  of  land 
made  by  the  debtor,  as  frandalent;  the  chan- 
cellor, on  the  motion  of  one  of  the  plaintiffs, 
consolidates  the  causes,  but  the  final  decree  dis- 
misses the  bills  respectively,  and  the  plaintiffs 
respectively  appeal:  Held, 

I.  Improper.— The  order  of  consolidation  was  im- 
proper: by  Cabb  and  Bbookenbrough,  J. 


*Equlty  Practice— Coasolldatlon  of  C«asee.— In  the 
principal  case,  where  two  creditors  filed  separate 
bills  in  chancery  impeachinff  a  conveyance  of  land 
made  by  the  debtor,  as  fraudulent,  and  the  chan- 
cellor on  motion  consolidated  the  causes,  it  was 
held  by  two  Judfires  that  the  order  of  consolidation 
was  improper. 

In  Tavenner  v.  Barrett,  21  W.  Va.  672.  it  is  said, 
orders  to  consolidate  caQses  in  equity  should  rarely 
if  ever,  be  made.  Citirfir  opinion  of  Judgb  Cabb  in 
Claiborne  v.  6ro$$,  7  Leigh  8».  Where  it  is  proper, 
chancery  causes  should  be  heard  together,  but 
ouffbt  not  except  perhaps  in  a  few  special  cases  to 
be  consolidated. 

And  in  Barker  v.  Buckland.  28  Oratt  86B,  it  is  said 
by  MONCUBB,  P..  the  plaintiff  in  the  several  suits 
had  a  riffht  to  brinsr  them  severally  and  to  recover 
several  costs;  and  it  is  doubtful  whether  they  could 
have  been  consolidated  without  their  consent,  cit^ 
inff  Claiborne  v.  Orott,  7  LHgh  831. 

But  in  Patterson  v.  Eakin,  87  Va.  54.  12  S.  £.  Rep. 
144.  it  is  said,  commentiUGT  on  the  principal  case. 
Judge  Cabb  quoted  with  approval  the  lanffuasre  of 
Chief  Babon  Richabds  in  Fonnan  v.  Blake,  7  Price 
664.  who  said:  "I  never  heard  of  an  order,  in  the 
course  of  my  experience,  for  consolidatinfir  causes 
in  equity  nor  can  I  conceive  upon  what  principle  it 
can  be  done.*'  Tuckbb.  P.,  saw  no  reason  why 
when  separate  suits  are  brought  which  mlsrht  have 
been  brought  by  the  plaintiffs  Jointly,  they  may  not 
be  consolidated  into  a  single  cause.  This  case 
{Patterson  v.  Eakin)  holds,  that  the  consolidation 
of  causes  is  within  the  discretion  of  the  court  of 
equity.  The  principal  case  is  also  cited  in  Wyatt  v. 
Thompson,  10  W.  Va.  645,  which  also  holds  that  the 
consolidation  of  causes  is  within  the  discretion  of 
the  court. 

Coii5o|ldatloo  of  Actions— Proceedings  to  Obtain— 
Rule  to  Show  Cause.— The  proper  mode  for  brinffinfir 
the  subject  to  the  attention  of  the  court  is  by  motion 
for  a  rule  to  show  cause  why  the  suits  or  actions 
should  not  be  consolidated.  McRae  v.  Boast.  8  Rand. 
481:  Beach  v.  Woodyard,  5  W.  Va.  831:  Wyatt  v. 
Thompson.  10  W.  Va.  645. 

3ame— At  Law— Discretion  of  Court— The  consoli- 
dation of  actions  is  not  a  matter  of  strict  rifirht.  but 
it  Is  addressed  to  the  discretion  of  the  court 
McRae  v.  Boast.  3  Rand.  481. 

Same— Same— By  Agreement.— Where  the  plaintiff 
brings  two  actions  against  the  same  debtor,  who 
pleads  payment  to  both  actions,  and  the  parties 
afirree  that  both  shall  be  tried  together,  such  agree- 
ment is  in  effect  a  consolidation  of  the  actions. 
Earles  V.  Hook.  22  Oratt.  510. 

Same— In  Equity— Discretion  of  Court.— A  court  of 
equity  may,  in  its  discretion,  order  causes  pending 
therein  to  be  consolidated  and  heard  together. 
Patterson  v.  Eakin,  87  Va.  49,  12  S.  E.  Rep.  144:  Hill 
V.  PosUey,  90  Va.  200,  17  S.  E.  Rep.  946:  Wyatt  v. 
Thompson,  10  W.  Va.  645:  Beach  v.  Woodvard,  5  W. 
Va.  231.  It  is  also  within  the  discretion  of  the  court 
whether  it  will  postpone  the  original  cause  until  a 
cross  bill  is  ready  so  that  both  may  be  heard 
together.    McConnico  v.  Moseley.  4  Call  860. 

Same— When  Proper-General  Rule.— Where  the 
parties  are  the  same,  and  separate  suits  have  been 
brought  upon  matters  which  might  have  be'en 
united  in  one  suit,  and  the  defence  is  the  same  in 
all.  a  consolidation  rule  ought  to  be  granted.  Beach 
V.  Woodyard.  5  W.  Va.  381 :  Wyatt  v.  Thompson,  10 
W.  Va,  645. 

Same-5anie— llluatratlve  Cases.— In  Devries  v. 
Johnston,  27  Gratt  806,  three  suiu  were  brought  by 


a.  Appeal— Amount   in  Controveray  taMrffldeott— 

Coata.— The  amount  in  coptroversy  in  one  of  the 
suits  being  insufficient  to  give  this  court  inria- 
diction,  the  appeal  in    that  suit  shall  be  dia- 
mlssed,  but  without  costs. 
3.  Same— Cause   Remanded— Parties.  —  The  decree 
in  the  other  cause  being  reversed  for  error,  and 
the  cause  remanded  to  the  court  of  chancerr. 
the  creditor  whose  appeal  was  dismissed  shall 
be  made  a  party. 
Bleglt-BIII    Piled  to  Impeach  aa  Pnwdaleat— Bqalty 
Jurisdiction.- An  elegit  is  levied  on  land  of   the 
debtor,  but  the  inquisition  does  not  set  out  the 
moiety  by  metes  and  bounds,  and  possession  la  not 
delivered  to  the  creditor:   the  debtor  makes  a 
conveyance  of  the  land  to  third  persona:  after- 
wards the  elegit  and  return  are  quashed,  on  the 
motion  of  the  creditor,  who  then  flies  a  bill  im- 
peaching the  conveyance  as  fraudulent:   Hblj>, 
equity  has  Jurisdiction  to  entertain  the  solL 

In  th6  county  court  of  Pittsjlvania,  Au- 
gust term  1815,  Elizabeth  BIggers  recovered 
judgment  against  Richard  Gross,  in  an  ac- 
tion of  slander,  for  200  dollars  and  costs ; 
which  judgment  was  assigned  by  her  to 
Moore,  and  by  him  to  Claiborne.  An  elegit 
was  sued  out  in  March  1816,  returnable  to 
the  3rd  Monday  in  May,  which  was  re- 
turned— **Not  executed  on  account  of  the 
surveyor  not  attending."  Then,  a  ca.  sa. 
was  sued  out  dated  the  6th  November  1816, 
returnable  the  3rd  Monday  in  (January  1817 ; 
on  which  the  sheriif  returned — *' executed, 
and  put  in  jail."  Gross  escaped.  And  in 
February  1817,  an  elegit  was  sued  oat, 
returnable  to  the  3rd  Monday  in 
332  *April;  under  which  a  moiety  of  a 
parcel  of  312  acres  of  land  held  by 
Gross  at  the  date  of  the  judgment,  was  ex- 
tended at  the  annual  value  of  20  dollars; 
but  the  jury  did  not   set  apart   the    moiety 


the  same  plaintiffs  against  the  same  defendants  to 
enforce  payment  of  debts  by  attachment  and  sale 
of  the  debtor's  land,  the  court  ordered  these  suiu 
to  be  consolidated  and  heard  together.  See  aluo, 
Stephenson  v.  Tavemers.  9  Qratt.  388,  and  note: 
Preston  v.  Aston.  86  Va.  104.  7  S.  E.  Rep.  844. 

A  suit  by  the  beneficiary  against  the  trustee  may 
properly  be  consolidated  with  another  suit  by  a 
legatee  against  the  same  defendant  as  execntor. 
where  the  rights  of  each  plaintiff  involved  the 
settlement  and  distributions  of  the  same  estate. 
Moorman  v.  Crockett.  90  Va.  186.  17  S.  E.  Rep.  875. 

Consolidation  is  properly  ordered  where  there  is 
a  plea  in  the  cause  that  another  suit  is  pendin«r  in 
the  same  court,  between  the  same  parties  concern- 
ing the  same  subject.    Mosby  v.   Withers.  80  Va.  88. 

The  plaintiff  flies  his  bill  to  have  his  title  to  cer- 
tain real  estate  established  and  to  obtain  the  le^al 
title  from  the  trustee.  Also  in  the  same  court  a  bill 
is  filed,  against  the  plaintiff,  claiming  as  assignee 
of  the  vendor,  the  purchase  money  of  the  land, 
which  is  still  unpaid.  The  causes  were  properly 
heard  together.    Mayo  v.  Carrlngton,  19  Gratt  74. 

And  in  MagiU  v.  Manson.  20  Qratt.  627,  the  com- 
plainant sued  to  have  her  bond  to  the  defendant  set 
aside  as  having  been  fraudulently  obtained,  and 
the  defendant  filed  a  cross  bill  to  attach  a  debt  dne 
from  a  third  person  to  the  complainant,  for  pay- 
ment of  the  bond.  J/eld,  the  cases  were  properly 
heard  together. 

Suits  between  different  parties  claiming  the  same 
property  may  be  heard  together,  to  avoid  decrees 
that  might  clash  with  each  other.  McConnico  v. 
Moseley,  4  Call  960. 

In  Barger  v.  Buckland.  S8  Gratt  860.  where  three 
suiu  by  Judgment  creditors  are  brought  to  subject 
the  land  of  their  debtor  which  he  had  conveyed  in 
trust  to  secure  a  debt  and  the  causes  were  ordered 
to  be  consolidated  and  heard  together,  each  plain- 
tiff is  entitled  to  his  Separate  costs. 

Same— When  Improper.— But  where  the  suits  are 
by  different  plaintiffs  proceeding  against  different 
funds  in  t^e  hands  of  different  defendanU  to  satisfy 
separate  and  distinct  liens,  consolidation  is  im- 
proper. Wyatt  V.  Thompson.  10  W.  Va.  M6:  Beach 
V.  Woodyard.  6  W.  Va.  281. 

t Appeals— Amount  In  Controversy— On  this  ques- 
tion, the  principal  case  is  cited  in  Umbarger  v. 
Watts.  25 Oratt  174  (see  note);  Rymer  v.  Hawkins.  18 
W.  Va.  817.  See  generally,  monographic  note  an 
*'Appeal  and  Error'*  appended  to  Hill  v.  Salem« 
etc..  Co..  1  Rob.  263. 
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by  metes  and  bounds;  nor  did  it  appear 
that  the  creditor  ever  took  possession  of  it. 
In  May  1822,  on  the  motion  of  the  creditor, 
the  county  court  quashed  the  elegit  and  the 
return  upon  it,  no  doubt  for  the  defect  in 
the  inquisition  of  the  jury,  in  not  setting 
apart  the  moiety  extended,  by  metes  and 
bounds. 

In  the  same  county  court,  June  term 
1822,  one  Hodges  recovered  a  judgment 
against  the  same  Gross,  for  a  debt  of  50 
dollars,  with  interest  from  the  10th  April 
1817,  and  costs ;  and  he  assigned  this  judg- 
ment to  Wimbish.  A  ca.  sa.  was  sued  out 
upon  it,  dated  the  25th  June  1822,  returnable 
to  the  3rd  Monday  in  August;  and  the 
sheriff  returned,  that  he  had  executed  the 
process,  and  that  Gross  took  the  oath  of  an 
insolvent  debtor,  surrendering  no  effects. 

By  deed  dated  the  27th  April  1822,  and 
recorded  on  the  same  day.  Gross,  for  the 
consideration  of  1500  dollars  expressed  in 
the  deed,  conveyed  a  parcel  of  240  acres  of 
land  in  Pittsylvania  to  his  daughters, 
Me^y,  Elizabeth  and  Emily  Gross. 

The  daughters,  having  given  their  own 
bonds  to  one  Smith  for  a  debt  of  241  dollars 
due  to  him  from  their  father,  mortgaged 
the  land  to  him  to  secure  that  debt,  by  deed 
dated,  and  recorded,  the  20th  May  1822. 
And,  afterwards,  during  the  same  year, 
they  sold  1^  acres  of  the  land  to  Hodges 
(the  assignor  of  the  judgment  to  Wimbish) 
for  1050  dollars ;  whereof  he  paid  270  dol- 
lars to  Smith,  in  satisfaction  of  his  mort- 
gage, and  for  the  balance  he  gave  the 
vendors  three  bonds  for  260  dollars  each, 
payable  at  distant  dates.  Smith  released 
his  mortgage. 

Claiborne,  the  assignee  of  Biggers's  judg- 
ment against  Gross,  exhibited  a  bill  in 
the  superiour  court  of  chancery 
333  *of  Lynchburg,  setting  forth  the  facts 
above  stated,  touching  the  judgment, 
the  assignment  thereof  to  him,  the  proceed- 
ings on  the  several  executions  thereupon 
sued  out,  and  the  conveyance  of  April  1822 
by  Gross  to  his  daughters ;  impeaching  that 
conveyance  as  voluntary  and  therefore 
fraudulent  in  law  as  against  Gross's  cred- 
itors; charging  that  conveyance  was  made 
with  express  and  avowed  design  to  hinder 
and  defeat  the  recovery  of  this  particular 
debt,  and  was  therefore  fraudulent  in  fact ; 
making  Gross,  his  three  daughters,  and 
Smith  to  whom  they  had  mortgaged  the 
land,  defendants;  and  praying,  th^t  the 
conveyance  might  be  set  aside,  and  that 
the  land  should  be  sold,  and  the  proceeds 
applied  first  to  the  satisfaction  of  the  debt 
due  Smith  upon  his  mortgage,  and  then  the 
debt  due  the  plaintiff. 

Gross  and  his  daughters,  in  their  answers, 
denied  the  actual  fraud  imputed  by  the  bill ; 
and  the.y  said,  that  Claiborne's  claim  being 
satisfied  by  the  extent  on  his  elegit,  Gross 
had  conveyed  the  land  to  his  daughters  (sub- 
ject of  course  to  Claiborne's  title  under  the 
elegit)  in  consideration  of  their  undertaking 
to  pay  their  father's  debt  of  241  dollars  to 
Smith  (which  they  had  paid),  and  to  sup- 
port him  and  his  wife,  who  were  poor,  old, 
and  incapable  of  labour,  during  their  lives ; 
which  consideration  the  daughters  had  fulr 
filled  by  their  own  industry*  That  Clai- 
borne, having  farmed  the  shrievalty  for  the 


year  1817,  had  the  control  over  the  execution 
of  his  own  elegit;  and  had  that  process 
quashed,  but  not  till  after  Gross's  convey- 
ance to  his  daughters. 

Smith,  in  his  answer,  stated  that  the  debt 
to  him  had  been  paid,  and  his  mortgage 
released,  since  the  bill  was  filed. 

Wimbish  also  exhibited  a  bill  containing 
the  like  allegations  with  those  in  Clai- 
borne's bill,  and  the  like  prayer  for  relief. 
All  the  parties  defendants  to  Claiborne's 
bill,  were  made  defendants  to  this  bill,  and 
Hodges  also,  who  had  purchased  from 
Gross's  daughters  150  acres  of  the  land  con- 
veyed to  them  by  their  father. 

334  *The    answers    of    Gross    and    his 
daughters  to   this   bill,   insisted    that 

the  conveyance  from  the  former  to  the  lat- 
ter, was  made  bona  fide  for  the  valuable 
considerations  mentioned  in  their  answer  to 
Claiborne's  bill.  (Supposing  this  true,  the 
conveyance  having  been  execute  and  re- 
corded in  April  18^,  the  rights  of  the  pur- 
chasers were  consummated  before  the  lien 
of  Wimbish  attached  by  the  service  of  his 
ca.  sa.  on  Gross  in  August  following.) 

The  answer  of  Hodges  shewed  the  fact  of 
his  purchase  of  150  acres  of  the  land  from 
Gross's  daughters  for  1050  doUaru;  his  pay- 
ment of  271  dollars  (principal  and  interest) 
to  Smith,  in  satisfaction  of  the  debt  due 
him  by  the  mortgage,  and  Smith's  release 
of  the  mortgage;  and  his  debt  to  his 
vendors  for  the  balance  of  the  purchase 
money. 

On  the  motion  of  Claiborne,  the  plaintiff 
in  the  first  suit,  the  chancellor  ordered,  that 
the  two  suits  should  be  united  and  proceeded 
in  as  one  cause. 

Many  depositions  were  taken  and  filed. 
And  it  was  thereby  proved,  that  Gross  had 
often  declared,  that  he  had  made  the  con- 
veyance of  the  land  to  his  daughters,  for 
the  purpose  of  defeating  Claiborne's  claim 
on  Biggers's  judgment:  that  no  purchase 
money  was  paid  by  the  daughters  to  the 
father,  at  any  time,  nor  had  they  the  means 
of  making  such  payment:  that  though  the 
debt  due  to  Smith  was  paid,  it  was  paid  out 
of  the  proceeds  of  the  sale  of  part  of  the 
land  to  Hodges:  and  though  it  appeared  that 
Gross  and  his  wife  were  old  and  unable  to 
maintain  themselves  by  their  labour,  and 
though  the  daughters  lived  with  their 
parents,  and  worked  for  their  maintenance 
and  their  own ;  yet  there  was  no  proof,  on 
the  one  hand,  of  any  agreement  made  be- 
tween the  father  and  daughters,  either  that 
they  should  assume  and  pay  the  father's 
debt  to  Smith,  or  that  they  should  support 
their  parents  during  their  lives,  as  the  con- 
sideration of  the  father's  conveyance 

335  of   his    land  to  *the  daughters;  nor, 
on  the   other   hand,    was    there    any 

proof  to  the  contrary. 

The  two  causes  coming  on  for  hearing 
together,  the  chancellor  dismissed  the  bills 
of  the  plaintiffs,  respectively,  with  costs; 
and  the  plaintiffs,  respectively,  appealed  to 
this  court. 

Johnson,  for  the  appellants  in  both  suits, 
maintained,  that  the  conveyance  from  the 
father  to  his  daughters  was,  to  say  the  least 
of  it,  merely  voluntary,  which  was  enough 
to  avoid  it,  as  against  his  creditors;  and 
that    besides,    it    was   sufficiently  apparent 
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from  the  proofs,  that  the  conveyance  was 
made  for  the  express  and  avowed  purpose 
of  hindering  and  disappointing  Claiborne 
in  the  prosecution  of  his  claim.  He  sub- 
mitted, that  interest  ought  to  be  allowed 
on  Claiborne's  judgment,  upon  the  author- 
ity of  Beall  V.  Silver,  2  Rand.  401. 

R.  C.  Nicholas  and  Grattan  for  the  appel- 
lees, made  a  strenuous  effort  to  sustain  the 
decree.  I.  They  insisted,  that  the  order  of 
the  chancellor  to  consolidate  the  two  causes, 
without  consent  of  parties,  and  even  with- 
out the  consent  of  the  two  plaintiffs,  was 
irregular,  and  must  be  wholly  disregarded 
by  this  court ;  and  the  chancellor  himself, 
in  fact,  disregarded  it  in  his  final  decree; 
for  he  dismissed  the  bills  respectively,  and 
the  plaintiffs  respectively  appealed.  Wim- 
bish  could  not  appeal  from  the  decree  dis- 
missing his  bill,  nor  could  this  court  take 
jurisdiction  of  his  appeal;  because  the 
amount  of  his  claim  was  under  100  dollars, 

1  Rev.  Code,  ch.  64,  {  2,  p.  190.  The  decree 
in  Wimbish's  case  was  final,  and  whether 
right  or  wrong,  irreversible.  His  appeal 
must  be  dismissed.  II.  As  to  Claiborne's 
case,  they  said,  he  had  had  the  land  of 
Gross,  his  debtor,  extended  under  his  elegit 
as  early  as  February  1817;  he  had  a  right 
to  the  moiety  of  the  land  extended,  as 
tenant  by  elegit;  the  irregularity  of  the 
inquisition,    if   it    was    fatal,    might  have 

been  corrected  on  the  return  of 
336  *the  process,  by  quashing  it,  and  ex- 
tending the  land  anew ;  but  he  chose, 
at  the  time,  to  abide  by  the  title  he  had 
acquired;  and  he  was,  in  fact,  tenant  by 
elegit  at  the  time  the  conveyance  from  the 
debtor  to  his  daughters  was  made.  That 
conveyance  being  made  (of  course)  subject 
to  Claiborne's  rights  as  tenant  by  elegit, 
was  not  and  could  not  be  fraudulent  as  to 
him.  He  could  not  afterwards,  upon  his 
own  motion,  quash  his  elegit,  and  the  ex- 
tent made  under  it,  and  thereby  make  a 
transaction  fraudulent  which  otherwise 
would  not  have  been  fraudulent,  and  so 
overreach  and  avoid  the  previous  convey- 
ance of  the  debtor  to  his  daughters,  even 
supposing  that  conveyance  merely  volun- 
tary. For,  by  abandoning  his  first  elegit 
after  it  had  been  executed,  which  was  a 
complete  satisfaction,  he  extinguished  his 
claim :  because,  though  a  tenant  by  elegit, 
if  evicted  by  others,  may  have  a  new  elegit 
or  any  other  execution,  yet,  they  said,  he 
could  not  entitle  himself  to  a  new  execution 
by  an  eviction  arising  from  his  own  fault, 
much  more  procured  by  his  own  act   alone. 

2  Wms.  Saund.  68c ;  Co.  Litt.  289b,  290a. 
But  granting  that  the  creditor  here  had  a 
right  to  quash  his  own  elegit,  and  the  ex- 
tent made  upon  it;  then,  either  any  new 
elegit  he  might  sue  out,  would  have  rela- 
tion back  to  the  date  of  his  judgment,  or, 
as  against  mesne  purchasers,  it  would  have 
no  relation  back  whatever.  If  by  quashing 
his  elegit,  the  lien  of  his  judgment  from  its 
date  was  renewed,  there  was  no  manner  of 
necessity  for  him  to  resort  to  equity  for  re- 
lief; his  remedy  at  law  was  complete,  sim- 
ple and  unembarrassed ;  he  might  have  sued 
out  another  elegit,  and  that  would  have 
overreached  all  mesne  conveyances,  whether 
voluntary,  or  founded  on  a  good  or  on  a 
valuable     consideration:     the    conveyance 


from  his  debtor  to  his  daughters  would 
have  been  no  hindrance  to  him:  equity 
need  not,  and  therefore  ought  not,  to  have 
interposed  to  remove  a  conveyance  out  of 
his  way,  which  was  not  a  hindrance 
to    his    remedies    at    law.      If   when 

337  *he  quashed  his  elegit,  the  relation  of 
his  lien  back  to   his   judgment    conld 

not  be  allowed  so  as  to  overreach  fair  mesne 
conveyances  (as  was  held  by  this  court  in 
Eppes  V.  Randolph,  2  Call  103) ;  then  the 
whole  question  was.  Whether  the  convey- 
ance in  this  case  was  merely  voluntary,  and 
so  fraudulent  in  law  as  against  creditors, 
or  was  fraudulent  in  design  and  in  fact? 
They  contended,  1.  That  this  was  not  a  vol- 
untary conveyance.  For  the  daughters  as- 
sumed the  debt  which  their  father  owed  to 
Smith,  and  gave  their  own  bonds  for  it,  as 
well  as  a  mortgage  of  the  land  to  secure  the 
payment :  they  bound  themselves  personally 
for  that  debt,  whether  they  should  derive 
any  benefit  from- their  father's  conveyance 
of  the  land  to  them  or  not.  They  agreed 
too  to  apply  the  fruits  of  their  own  labour 
to  the  support  of  their  aged  parents  during 
their  lives;  and  the  proof  that  the  agree- 
ment was  made,  consisted  in  the  fact  that 
it  was  fulfilled  on  their  part.  And  it  was 
competent  to  the  parties,  to  aver  and  prove 
any  consideration  other  than  that  expressed 
in  the  deed,  provided  the  consideration 
proved  was  of  the  same  nature  with  that 
expressed ;  that  is,  both  valuable  considera- 
tions. Duval  V.  Bibb,  4  Hen.  A  Munf.  113, 
121 ;  Bppes  v.  Randolph,  2  Call  125,  152. 
Then,  2.  As  to  the  imputation  of  actual 
fraud, — that  was  an  imputation  upon  Gross 
alone.  The  fraudulent  purpose  of  the 
grantor  did  not  affect  the  grantees,  unless 
they  were  parties  to  \he  fraud.  Garland  v. 
Rives,  4  Rand.  282,  300,  301.  And  there  was 
no  proof  of  any  actual  fraud  to  which  the  pur- 
chasers were  parties ;  no  proof  of  any  actual 
fraud  in  the  father,  that  could  affect  the 
rights  of  the  daughters  under  the  convey- 
ance. The  proof  consisted  wholly  of  decla- 
rations of  the  father  after  the  conveyance 
was  made ;  which,  surely,  were  not  evidence 
against  the  daughters. 

Johnson  replied,  that    Wimblsh    acquired 

by  the  service  of   his  ca.  sa.  on  Gross,  and 

the  debtor's  discharge  from  custody    under 

the  statute  for  the   relief  of  insolvent 

338  ^debtors,  a  lien  on    the   lands  of   the 
debtor,    and    therefore,    if  Wimbish's 

appeal  should  be  dismissed  for  want  of  ju- 
risdiction, and  the  decree  as  to  Claiborne 
should  be  reversed,  Wimbish  must  be  made 
a  party  defendant  to  Claiborne's  bill.  The 
inquisition  on  Claiborne's  elegit  of  1817 
was  void  for  uncertainty,  because  it  did  not 
set  apart  the  moiety  extended  by  metes  and 
bounds;  2  Wms.  Saund.  69a.  In  modem 
practice  the  sheriff  never  delivered  the 
moiety  extended,  to  the  creditor;  his  remedy 
was  to  bring  ejectment  for  it ;  but  if  the 
inquisition  was  void  for  uncertainty,  the 
creditor  could  never  obtain  possession  of 
the  land  under  it ;  and  therefore  in  this 
case,  the  court,  on  the  motion  of  the  cred- 
it6r,  properly  vacated  the  elegit;  Id.  69c. 
The  creditor  was  then  entitled  to  a  new 
elegit;  which  would  have  related  back  to 
the  date  of  his  judgment,  since  he  had  pre- 
viously made  his  election   to  take  a  moiety 
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of  his  debtor's  lands,  and  this  process  would 
have  overreached  mesne  conveyances;  jet 
this  did-  not  preclude  him  from  his  resort  to 
equity,  to  have  the  voluntary  and  fraudu- 
lent conveyance  removed  out  of  his  way. 
And  he  maintained,  upon  the  proofs  in  the 
cause,  that  the  conveyance  of  Gross  to  his 
daughters  was  certainly  voluntary,  and  so 
void  against  his  creditors,  if  not  fraudulent 
in  design  and  in  fact. 

CARR,  J.  Two  judgments  at  law  having 
been  obtained  by  different  persons  against 
Gross,  wer^  transferred,  one  to  Claiborne, 
and  the  other  to  Wimbish ;  and  they  filed  a 
separate  bills  against  Gross,  to  set  aside, 
as  fraudulent,  a  deed  made  by  him  convey- 
ing his  land  to  his  daughters.  After  these 
bills  had  been  separately  answered,  and  had 
been  depending  for  some  time,  the  chancel- 
lor ordered,  that  they  be  united  and  pro- 
ceeded in  as  one  cause.  Knowing  that  these 
consolidation  orders  were  sometimes  made 
in  the  courts  of  common  law,  it  did  not 
strike  me  to  inquire  whether  they  were 
proper  in  chancery  also,   until  my  at- 

339  tention  was  turned  *to   the  question 
by    brother    Brooke,    and  some  cases 

referred  to.  On  examining  these,  I  find  the 
attempt  to  introduce  such  a  practice  into 
the  court  of  chancery  in  England,  has 
been  discouraged.  And  as  this  is  the  first 
time  the  question  has  come  before  us,  it 
may  not  be  amiss  to  ^note  a  passage  from 
the  latest  case  I  find  in  the  english  books, 
in  which  the  vice  chancellor  reviews  the 
different  cases  on  the  subject.  It  is  the 
case  of  the  Warden  and  Fellows  of  Man- 
chester College  V.  Isherwood,  decided  in 
1829;  2  Sim.  476;  2  Cond.  Eng.  Ca.  in  Ch. 
506,  where  the  vice  chancellor  says — **The 
general  rule  is,  that  every  plaintiff  shall  be 
at  liberty  to  conduct  each  suit  thai  he  in- 
stitutes, in  what  way  he  thinks  best.  At 
law  there  is  one  exception ;  in  the  case  of 
policies  of  assurance :  and  the  question  is, 
whether  in  courts  of  equity  any  such  excep- 
tion has  been  allowed?  In  the  case  of  Pyke 
V.  Brock,  3  Gwill.  1345,  in  the  year  1791,  a 
motion  was  made  to  consolidate  seven  tithe 
suits.  In  that  case,  chief  baron  Eyre 
speaks  of  the  practice  as  if  it  were  common ; 
but  the  reason  assigned  for  making  the 
order  was,  that  no  cause  was  shewn.  In 
Keighly  v.  Brown,  16  Ves.  344,  in  1809,  a 
motion  was  made,  before  answer,  to  consol- 
idate tithe  suits.  Lord  Eldon  is  represented 
as  stating  his  opinion,  that  the  court  of  ex- 
chequer did  very  freely  consolidate  cases  of 
this  description ;  but  it  appears  that  he 
mentioned  the  point  to  baron  Thompson, 
who  had  no  idea  that  the  order  was  of 
course  in  the  court  of  exchequer,  though 
sometimes  made  under  special  circum- 
stances; and  lord  Eldon  refused  to  make 
any  order.  In  1819,  in  the  case  of  For  man 
V.  Blake,  7  Price  654,  a  motion  was  made, 
after  answer,  to  consolidate  tithe  causes. 
The  chief  baron  Richards  said — ^I  never 
heard  of  an  order,  in  the  course  of  my  ex- 
perience, for  consolidating  causes  inequity, 
nor  can  I  conceive  upon  what  principle  it 
can  be  done.  There  are  many  reasons  why 
it  should  not;  and  if  it  be  the  practice,  it 
is  extraordinary. '    And  upon  referring 

340  *to  the  registrar,  he  said  there  was  a 
case    wherein    a    similar    application 


had  been  made,  about  twenty- four  years 
ago,  in  about  1795,  when  the  court  refused 
the  application.  In  1820,  in  Forman  v. 
South  wood,  8  Price  572,  a  motion  was  made 
to  consolidate  tithe  suits,  before  answer; 
and  that  was  refused ;  and  it  is  stated,  (see 
page  575, )  that  a  similar  application  had 
been  made  in  the  case  of  Davies  v.  Mosely, 
in  May  of  the  same  year,  and  refused  with 
costs.  These  are  all  the  cases  in  print.  But 
in  a  manuscript  case  of  Kynaston  v.  Perry, 
before  lord  Eldon  in  February  and  March 
1826,  a  motion  was  made  to  consolidate  tithe 
suits,  before  answer,  and  refused.  It  is 
evident,  therefore,  that  neither  in  this 
court,  nor  the  court  of  exchequer,  has  the 
practice  prevailed,  of  compelling  the  plain- 
tiff to  consolidate  his  different  suits  against 
several  defendants :  and  the  present  motion, 
being  a  mere  experiment  in  opposition  to 
practice,  must  be  refused  with  costs."  In 
the  record  before  us,  the  cases  seem  to  have 
been  united  on  the  motion  of  the  plaintiff 
in  the  first  cause.  I  think  we  must  still 
consider  them  as  distinct  causes:  and  as 
that  of  Wimbish  v.  Gross  is  below  the  juris- 
diction of  this  court,  the  appeal  as  to  that 
must  be  dismissed ;  but,  under  the  circum- 
stances, without  costs,  the  appellant  being 
led  to  believe  by  the  order  of  court,  in  which 
he  seems  to  have  had  no  agency,  that  his 
cause  formed  part  of  the  other. 

With  respect  to  the  case  of  Claiborne,  I 
think  the  decree  dismissing  his  bill  must 
be  reversed.  I  take  much  pleasure  in  say- 
ing that  the  argument  for  the  appellees  was 
such  as  would  have  done  credit  to  much 
older  counsel;  yet  it  could  not  avail  to 
cleanse  of  its  stain  the  deed  from  Gross  to 
his  daughters.  I  am  compelled  to  believe 
it  fraudulent  and  void  as  to  creditors.  It 
has  all  the  badges  about  it.  It  was  volun- 
tary; the  consideration  expressed  is  dis- 
proved; and  it  is  in  full  proof,  that  the 
grantor  made  it  for  the  express  purpose  of 
avoiding  the  payment  of  Claiborne's  judg- 
ment. 
341  •*But  it  was  contended,  that  this 
was  not  a  case  of  which  equity  had 
jurisdiction,  because  the  judgment  of  Clai- 
borne was  older  than  the  deed,  and  because 
it  had  actually  been  satisfied  by  the  levy  of 
an  elegit.  With  respect  to  the  elegit, 
the  court  from  which  it  issued  quashed 
it;  and  we  are  compelled  to  conclude, 
properly;  because  the  proceedings  of  a 
court  having  jurisdiction  of  the  matter, 
cannot  be  questioned  by  a  side  wind.  The 
execution  being  thus  quashed,  is  as  if  it 
had  never  issued,  and  leaves  the  plaintiff 
free  to  pursue  any  remedy  which  was  before 
open  to  him.  But  in  the  mean  time,  these 
deeds  have  intervened;  the  deed  to  the 
daughters,  their  deed  to  Smith,  and  their 
deed  to  Hodges.  The  case  of  Eppes  v.  Ran- 
dolph, deciding  ttiat  judgments  dc  not  bind 
lands  after  twelve  months,  unless  execution 
be  taken  out,  or  an  elegit  entered  on  the 
record, — is  considered  the  law  of  the  land, 
however  it  may  be  doubted  by  one  or  tlvo.* 
This  being  so,  will  equity  refuse  to  receive 
this  plaintiff,  and  assist  him  in  setting 
these  deeds  out   of  this  way?    I  think  not. 

•Note  by  reporter.    See  Coleman  v.  Cocke.  6  Rand. 
«18,  629-635;  U.  States  v.  Morrison.  4  Peters  1»4. 
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But  though  these  deeds  will  not  be  suffered 
to  impede  creditors,  they  are  yet  good  be- 
tween the  parties ;  and  if  by  the  fair  exer- 
cise of  its  powers  equity  can,  instead  of 
cancelling  them,  make  them  the  means  of 
satisfying  the  claims  of  the  creditors,  I 
think  such  an  administration  will  be  best 
suited  to  its  mild  spirit.  And  this  I  believe 
may  be  done.  The  record  tells  us,  that  the 
deed  made  to  secure  Smith's  money  has 
been  released,  that  debt  being  paid.  But 
the  deed  conveying  150  acres  of  the  land  to 
Hodges  is  still  in  force,  and  he  can  have  no 
cause  of  complaint  provided  his  title  is  se- 
cure; which  will  be  effected  by  satisfying 
out  of  his  purchase  money,  the  debts  due 
from  Gross  before  he  executed  the  deed  to 
his  daughters.  He*was  to  give  1050  dollars 
for  the  land :  he  paid  the  debt  to  Smith 
342  ^amounting  to  271  dollars,  and  ex- 
ecuted his  bonds  for  the  balance ;  three 
bonds  for  260  dollars  each,  payable  at  dis- 
tant dates ;  to  secure  which  he  has  executed 
a  deed  of  trust  of  the  land.  We  hear  of  but 
two  creditors  of  Gross,  namely,  Claiborne 
and  Wimbish ;  and  the  latter,  though  his 
appeal  has  been  dismissed  here  for  want  of 
jurisdiction,  has  a  just  claim  for  the  amount 
of  his  execution,  and  that  claim  will  be  avail- 
able to  him,  by  means  of  his  ca.  sa.  under 
which  Gross  swore  out ;  for  upon  that  event, 
the  law  vested  all  his  property,  not  pledged 
to  prior  liens,  in  the  sheriff,  for  the  benefit  of 
the  ca.  sa.  creditor.  And  Wimbish  (I  ap- 
prehend) may,  under  our  insolvent  law,  1 
Rev.  Code,  ch.  134,  {  34,  p.  538,  proceed  by 
summons  to  get  satisfaction  of  his  debt ;  or 
as  there  may  be  difiBculties  in  the  way  of 
such  proceeding,  it  may  be  safer  to  direct, 
that  when  this  cause  goes  back  (as  it  must) 
he  be  made  a  party,  and  entitled  to  satisfac- 
tion after  the  judgment  of  Claiborne,  prior 
in  time,  shall  be  satisfied. 

It  was  contended  that  this  judgment  of 
Claiborne's  must  be  taken  to  have  been 
nearly  half  discharged,  as  his  elegit  had 
been  levied  many  years  before  it  was 
quashed.  I  question  much,  from  the  proofs 
in  the  record,  whether  he  was  ever  in  pos- 
session under  it.  We  know  that  he  did  not 
receive  possession  from  the  sheriff,  on  the 
day  the  inquest  was  taken ;  and  we  know 
also,  that  the  lines  dividing  the  half  in- 
tended for  him  were  never  completed,  so  as 
to  set  it  out  in  severalty.  This  is  a  point, 
however,  which  need  not  be  decided  now, 
but  may  be  inquired  into  when  the  cause 
goes  back. 

Upon  the  whole  my  opinion  is  that  the 
decree  in  Claiborne's  case  be  reversed,  and 
the  cause  sent  back,  with  directions  to 
make  Wimbish  and  Hodges  parties ;  that  an 
account  be  taken  of  the  judgment  of  Clai- 
borne, charging  him  with  the  annual  value 
of  the  moiety,  as  settled  by  the  inquest,  for 
such  time  as  he  shall  have  been  in  actual 
possession  thereof;  and  that  upon 
343  Hodges's  ^receiving  a  good  and  sufiB- 
cient  title  (if  he  has  not  already  re- 
ceived it,  for  his  deed  is  not  in  this  record), 
he  be  decreed  to  pay  and  satisfy  out  of  the 
purchase  money  in  his  hands  the  judgment 
of  Claiborne,  the  execution  of  Wimbish  Ac. 

BROCKENBROUGH,  J.,  concurred. 

TUCKER,  P.  The  first  question  which 
presents  itself  in  these  cases,  is  as   to    the 


order  to  consolidate  the  causes.  Whether 
that  order  was  regular  or  not,  is  no  other* 
wise  important  here,  than  as  it  may  affect 
the  appeal  of  Wimbish,  whose  demand  is- 
not  sufficient  to  give  jurisdiction  if  his  case 
stands  by  itself. 

Claiborne  and  Wimbish  are  both  seeking- 
to  set  aside  the  same  fraudulent  deed,  and 
to  charge  the  same  land,  and,  no  doubt, 
might  have  united  in  the  same  bill  for  the 
purpose  of  recoveri ng  their  demands.  Noth- 
ing is  more  common,  or  more  proper,  than 
the  joining  of  parties  as  plaintiffs,  who 
have  the  same  common  object.  It  is  on  this- 
principle  that  one  creditor  may  institute  a 
suit  on  behalf  of  himself  and  others  who- 
may  come  in,  in  the  course  ot  the  cause^ 
and  prove  their  debts  and  their  right  to 
participate  in  a  common  fund.  Whether, 
where  several  suits  have  already  been  in- 
stituted, they  can  be  consolidated,  may 
however  be  a  different  question.  I  do  not 
distinctly  perceive  any  good  reason  why 
those  who  might  have  united  in  commencing 
a  joint  suit,  may  not  afterwards  unite  their 
several  suits,  and  consolidate  them  into  a 
single  cause.  I  recollect  no  particular  in- 
stance of  the  kind,  though  we  are  all  aware 
that  where  there  are  various  demands, 
which  are  intimately  connected  with  each 
other,  and  seek  to  charge  the  same  fund,. 
the  several  causes  in  which  they  are  asserted 
are  tried  together,  and  one  decree  is  made 
to  embrace  them  all.  Whether  regular  or 
not,  this  has  become  a  common  practice 
with  us.  But  as  to  consolidating  suits  in 
equity,  I  am  indebted  to  my  brother 
344  Brooke,  for  a  reference  to  *three 
recent  cases  in  which  the  practice  is 
denied  and  disapproved ;  Forman  v.  Blake, 
7  Price  654 ;  Forman  v.  South  wood,  8  Price 
572,  and  Manchester  College  v.  Isherwood, 
2  Sim.  479;  2  Cond.  Eng.  Ca.  in  Ch.  508.  I 
have  examined  them,  and  incline  to  think 
they  are  not  parallel  to  the  case  at  bar. 
The  point,  however,  is  not,  I  conceive,  nec- 
essary to  be  decided  in  this  case;  for,  not- 
withstanding the  order,  the  cases  are 
severed  in  the  decree.  The  bills  are  dis- 
missed respectively,  and  the  parties  re- 
spectively prayed  an  appeal.  Here,  then, 
is  an  appeal  prayed  by  Wimbish  separately 
from  Claiborne,  and  so  accordingly  is  it 
docketed.  This  appeal  cannot  be  supported, 
for  Wimbish's  demand  cannot  give  jurisdic- 
tion to  this  court.  The  appeal  must  there- 
fore be  dismissed,  but  without  costs,  as 
improvidently  allowed. 

As  to  Claiborne's  case :  I  think  there  wa» 
no  doubt  of  the  justness  of  his  demand ;  the 
fraudulent  character  of  the  alienation ;  or 
the  jurisdiction  of  the  court. 

1.  As  to  his  demand.  It  is  not  pretended, 
that  it  has  been  paid.  But  it  is  said  to 
have  been  satisfied  by  the  elegit.  This 
cannot  be.  The  elegit  having  been  qnashed 
by  a  court  of  competent  jurisdiction,  the 
legality  and  justice  of  whose  acta  we  can- 
not thus  collaterally  question,  it  must  be 
considered  as  if  it  never  had  existence.  My 
own  impression  is,  that  it  was  properly 
quashed,  as  the  boundaries  of  the  extended 
land  were  not  set  out  so  as  to  enable  him 
to  take  possession.  If,  indeed,  he  has  had 
possession,  of  which  I  am  not  satisfied,  an 
account  of  the  profits   he  has  actually   re- 
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ceived  mnst  be  taken,  and  those  profits  set 
off  against  the  demand.  But  I  do  not  think 
he  would  be  properly  chargeable  with  spec- 
ulative profits  on  an  extent  which  was  void, 
and  has  been  quashed  for  uncertainty.  His 
debt  then  is  unsatisfied. 

2.  As  to  the  fraudulent  character  of  the 
alienation,  that  is  beyond  question.  The 
deed  was  made  for  a  consideration  different 
from  that  expressed  upon    its   face,    when, 

in  truth  and  in  fact,  the  principal 
345      consideration  *was  a   secret  trust  for 

the  support  of  the  grantor  and  his 
wife.  If  this  be  not  void,  both  at  common 
law  and  by  the  statute,  I  am  at  a  loss  to 
conceive  that  can  be  so. 

3.  As  to  jurisdiction.  If  Eppes  v.  Ran- 
dolph be  still  considered  as  good  law,  then 
the  attempt  of  Claiborne  to  extend  the  land 
by  a  second  elegit  after  the  first  was 
quashed,  would  have  been  arrested  by  the 
intervening  alienation  to  Gross's  daughters, 
unless  he  can  prove  it  to  be  fraudulent  and 
void :  and  to  do  this, — to  remove  that  deed 
out  of  the  way, — he  had  a  right  to  resort  to 
a  court  of  equity,  the  two  jurisdictions  be- 
ing concurrent  as  to  this  matter.  And  even 
if  the  existence  of  that  deed  did  not  of  itself 
furnish  a  barrier  to  proceeding  at  law,  the 
deed  of  trust  to  Smith,  who  is  not  proved 
to  have  had  notice,  would  have  been  an  in- 
superable one.  Admitting  that  deed  to  be 
a  good  one,  and  not  overreached  by  the  new 
elegit,  Claiborne's  only  remedy  is  in  equity, 
where  he  may  get  paid  out  of  the  residue 
of  the  trust  fund,  after  satisfying  Smith. 
Since  the  suit  brought,  indeed.  Smith  has 
been  paid  by  Hodges,  and  now  Claiborne  is 
entitled  to  payment  out  of  the  funds  in  the 
hands  of  Hodges,  who  certainly  appears  to 
have  no  reasonable  title  to  a  rescission  of 
his  contract.  He,  however,  is  no  party  to 
Claiborne's  bill.  The  cause  should,  there- 
fore, go  back  for  further  proceedings. 
Hodges  should  be  made  a  party,  and  Wim- 
bish  also,  as  the  insolvency  under  his  ca. 
sa.  gives  him  a  right  to  such  portion  of  the 
fund  as  is  necessary  to  pay  his  debt,  after 
Claiborne  is  satisfied,  he  having  the  prefer- 
ence according  to  the  case  of  Fox  v.  Rootes, 
4  Leigh  429. 

In  Wimbish's  case,  appeal  dismissed. 

In  Claiborne's  case,  decree  reversed,  and 
cause  remanded  for  further  proceedings, 
with  directions  that  Wimbish  and  Hodges 
shall  be  made  parties  defendants  &c. 
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Equity    Practice -When  Bill  of   Review  Taken  as   a 
5appleiiiental  Bill  and  Petition  lor  Rehearing. t— A 

party  asrainst  whom  a  decree  Interlocutory  In  its 
nature  has  been  rendered,  flies  a  bill  which  he 


♦He  decided  the  cause  in  the  court  of  chancery. 

tBqulty  Practlce-Llberallty-Bill  of  Review  Taken 
as  Petition  for  Rehearing.— In  Kendrlck  v.  Whitney. 
28  Gratt.  «64,  it  is  said,  the  Vir^nla  practice  of 
courts  of  equity  is  marked  by  the  greatest  liberal- 
ity with  respect  to  the  pleadings.  Some  times  the 
petition  for  a  rehearing  is  treated  as  a  bill  of  re- 
view, and  vice  verta.  In  Laidley  t.  MerriJUld,  7  Leigh 
846,  It  was  declared  that  an  application  by  the  party 
is  not  to  be  rejected  altogether  because  he  has 
given  it  the  form  and  name  of  a  bill  of  review  in- 
stead of  a  petition  or  supplemental  bill  in  the 
nature  of  a  bill  of  review.  The  courts  of  equity  re- 
gard substance  rather  than  mere  form.    The  princi- 


styles,  and  which  is  In  form,  a  bill  of  review,  al- 
leging errors  on  the  face  of  the  decree,  as  weiras 
new  facts  in  relation  to  the  matter  of  controversy, 
and  praying  that  the  decree  be  reviewed  and 
reversed:  Held,  notwithstanding  the  form  of  the 
bill,  it  shall  be  taken  as  a  supplemental  bill  in 
nature  of  a  bill  of  review  and  petition  for  a  re- 
hearing—dissentlente  Cabr.  J. 

Covenant  for  Defence  of  Suit— Construction— Case  at 
Bar.— A  debtor  executes  a  trust  deed  for  securing 
the  debt,  and  the  trustee  flies  a  bill  against  him 
to  enforce  the  deed;  pending  the  suit,  he  engages 
a  third  person  to  defend  it  for  him.  and  cove- 
nants, that  if  the  suit  be  decided  in  his  favour,  or 
the  bill  be  dismissed,  he  will  give  the  covenantee 
a  mortgage  of  the  subject  in  controversy;  the 
cause  never  comes  to  a  hearing,  but  the  bill  is 
dismissed  as  to  one  of  the  trustees  on  his  own 
motion,  and  as  to  the  other  by  consent  of  his  and 
defendant's  counsel:  Held,  this  is  a  dismission 
within  the  terms  and  intent  of  the  covenant,  and 
the  covenantee  is  entitled  to  his  mortgage. 

Equitv  Practice— Payment  of  Part  of  Debt— Receipt 
lor  Whole  by  Collusion^— Effect— By  collusion  with 
one  of  two  administrators,  a  debtor  to  the  estate 
of  decedent  pays  a  part  or  the  debt,  and  procures 
a  receipt  for  the  whole,  knowing  that  the  other 
administrator  is  the  sole  acting  and  responsible 
representative:  HEiiD,  though  the  receipt  Is  no 
acquittance  for  the  whole  debt,  equity  will  not- 
withstanding allow  the  debtor  a  credit  for  the 
payment  actually  made— dissentlente  Carr,  J. 

Interest— Allowed  on  Aggregate  of  Principal— Damages 
and  Costs   of  JadgmentJ— Judgment  is  recovered 


pal  case  is  also  cited  in  th^  foot-note  to  this  case.  To 
the  same  point  the  principal  case  is  cited  in  foot- 
note to  Sands  v.  Lynham,  27  Gratt.  291;  foot-note' 
to  Hill  V.  Bowyer.  18  Gratt  864:  Reid  v.  Stuart.  20  W. 
Va.  398:  Sturm  v.  Fleming,  22  W.  Va.  412;  Crum- 
llsh  V.  Railroad  Co.,  28  W.  Va.  630;  Carper  v.  Haw- 
kins. 8  W.  Va.  80! ;  Shinn  v.  Board  of  Education,  39 
W.  Va.  604,  20  S.  E.  Rep.  606;  also,  in  Dick  v.  Robin- 
son, 19  W.  Va,  166,  upon  the  question  of  liberality  of 
equity  pleading. 

5ame— Interlocutory  Decree— Relief.— Where  the  de- 
cree is  only  interlocutory  the  pary  injured  must 
seek  his  relief  not  by  bill  of  review,  as  such,  but  by 
petitioner  supplemental  bill  in  the  nature  of  a  bill 
of  review.  Nichols  v.  Nichols,  8  W.  Va.  184, 
citing  the  principal  case.  To  the  same  point  the 
principal  case  Is  cited  in  Carper  v.  Hawkins,  8  W. 
Va.  801. 

The  decree  is  Interlocutory  and  might  be  opened 
or  set  aside  by  the  court  on  petition  for  a  rehear- 
ing. Hinchman  v.  Ballard,  7  W.  Va.  187.  citing  LaUi- 
ley  V.  Merrifield,  7  Leigh  846;  Cocke  v.  Gilpin,  1  Rob.  20. 

In  Hyman  v.  Smith,  10  W.  Va.  818,  it  is  said.  It 
seems,  the  only  difference  between  a  bill  of  review 
and  a  bill  in  the  nature  of  a  bill  of  review  consists 
in  the  Interlocutory  or  flnal  character  of  the  de- 
cree. Where  the  decree  is  flnal,  a  bill  of  review  Is 
proper,  and  where  the  decree  is  interlocutory,  a  bill 
in  the  nature  of  a  bill  of  review  and  petition  for  a 
rehearing  is  proper.  An  interlocutory  decree,  it 
seems,  nlay  be  altered  or  reversed  upon  rehearing, 
without  the  assistance  of  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  if  there  is  sufficient  mat- 
ter to  alter  or  reverse  it  appearing  upon  the  former 
proceedings,  the  new  Investigation  is  often,  and 
perhaps  usually  brought  on  by  a  petition  for  a  re- 
hearing when  there  Is  no  defect  to  be  supplied. 
Story's  Eq.  PL.  8  421,  and  »w^#;  Laidley  v.  MerHMd, 
7  Leigh  346. 

5ame— Bill  of  Review— When  Proper.— The  principal 
case  Is  cited  in  Kanawha  Valley  Bank  v.  Wilson,  35 
W.  Va.  89.  18  S.  E.  Rep.  58.  to  the  point  that  a  bill  of 
review  is  a  proceeding  to  correct  a  flnal  decree,  in 
the  same  court,  for  error  apparent  on  the  face  of 
the  decree. 

Same— Decrees— When  They  Become  Final.- in  Nat. 
Bank  of  Klngwood  v.  Jarvls,  28  W.  Va.  811.  It  is  said, 
bat  in  other  chancery  cases,  that  is  other  than  ad- 
miralty, the  rule  In  this  country  seems  to  be.  that 
all  decrees  are  in  fieri  and  in  the  breast  of  the  court 
and  subject  to  Its  control,  until  after  the  end  of  the 
term,  that  is,  that  it  does  not  properly  become  a 
decree  until  after  the  term  ends.  4  Min.  Inst,  pt  II. 
(1262)  1890:  Laidley  v.  Merrifield,  7  LHah  353;  Hodges 
V.  Davis.  4  H.  &  M.  400;  Carper  v.  Hawkins,  8  W.  Va. 
291:  Green  v.  Railroad  Co.,  11  W.  Va.  685.  See  gener- 
ally, monographic  note  on  "Bills  of  Review"  ap- 
pended to  Campbell  v.  Campbell.  22  Gratt  649. 

tRecelpts.— See  monographic  note  on  "Receipts'* 
appended  to  RadclifF  v.  High,  2  Rob.  271. 

SJudgments-interest.— In  this  sUte,  interest  is 
generally  recoverable  on  a  judgment  both  at  law 
and  In  equity.  Tazewell  v.  Saunders,  18  Gratt.  868, 
citing  Beall  v.  Silver,  2  Rand.  401 :  Roane  v.  Drum- 
mond,  6  Rand.  182;  Clarke  v.  Day,  2  Leigh  172: 
Mercer  v.  Beale,  4  Leigh  189;  Laidley  v.  Merrifield,  7 
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for  a  principal  debt,  damasres  in  lieu  of  Interest, 
and  costs,  and  tbe  debtor  executes  a  mortffaffe  to 
«ecure  the  payment:  on  bill  to  foreclose  tbe  mort- 
«affe.  tbe  chancellor  allows  Interest  on  theiairirre- 
jrate  of  principal,  damagres  and  costs,  f  r6m  the 
date  of  tbe  mortgra^e  till  payment:  and  this 
court  affirms  the  decree,  on  appeal  by  tbe  debtor— 
dissentlente  Bbockbnbrouoh,  J.,  who  held,  that 
Interest  should  be  allowed  on  the  principal  sum 
only,  but  mlffht  commence  on  that  sum  from  the 
date  of  the  judgrmenL 

By  indenture  dated  the  6th  August  1788,  T. 
Laidley  conveyed  to  S.  Hanway  and 

347  F.  Brooke,    trustee,    twelve    *lot8   in 
Morgantown,    and   divers   parcels   of 

land,  in  trust  to  secure  a  debt  of  ;f  1400.  due 
from  Laidley  to  Reid  &  Ford  of  Philadel- 
phia; and  a  bill  was  exhibited  in  the  names 
of  Hanway  and  Brooke  the  trustees  against 
Laidley,  in  the  superiour  court  of  chancery 
of  Richmond,  to  enforce  the  deed  of  trust, 
which  was  long  pending  there. 

While  it  was  pending,  namely,  on  the  8th 
March  1814,  a  covenant  was  entered  into 
between  Laidley  and  T.  Wilson,  wherely, 
—reciting  the  pendency  of  that  suit,  that 
Laidley  had  a  just  defence  agrainst  the 
claim  there  asserted,  but  was  unable  to  re- 
tain counsel  in  it  and  to  defray  the  other 
.  expenses  necessary  to  a  successful  defence, 
and  that  Wilson  had  undertaken  to  prepare 
his  answer,  and  to  give  all  aid  as  counsel 
which  he  could  without  leaving  the  county 
of  his  residence,— and  reciting  further,  that 
Wilson,  as  attorney  for  several  creditors 
of  Laidley,  had  recovered  several  judgments 
against  him,  in  which  Wilson  had  an  in- 
terest, namely,  a  judgment  for  one  Kyger, 
another  for  one  Bradford,  and  a  third  for 
Phoebe  and  Samuel  Merri field,— Laidley, 
therefore,  agreed,  that  he  would  mortgage 
one  seventh  part  of  the  lands  and  lot«  which 
he  had  mortgaged  to  Reid  &  Ford  by 
the  deed  of  trust  to  Hanway  and  Brooke,  to 
secure  compensation  to  Wilson  for  his  serv- 
ices and  expenses  in  defending  that  suit, 
and  that  he  would  out  of  the  residue  of  tl^at 
trust  subject,  pay  off  and  discharge  the 
three  judgments  of  Wilson's  three  clients, 
on  reasonable  notice  after  the  suit  of  Han- 
way and  Brooke  against  Laidley  should  be 
decided  in  his  favour,  or  their  bill  against 
him  should  be  dismissed ;  leaving  Wilson 
at  liberty,  if  he  should  think  proper,  to 
enforce  the  judgments  of  his  clients  ag^ainst 
Laidley  bv  execution. 

Wilson  drew  Laidley's  answer  to  Hanway 
and  Brooke's  bill,  retained  counsel  to  de- 
fend Laidley  in  the  suit,  and  paid  the 
clerk's  fees. 

At  January  term  1817,  on  the  motion  of 
Brooke,  who  stated  that  he  had  never 

348  acted    as    trustee    under  the  deed  *of 
trust   of  August  1788,    and  that    the 

suit  in  his  and  Hanway's  name  against 
Laidley,  had  been  brought  without  his 
knowledge  or  consent,  the  chancellor  dis- 
missed the  bill  as  to  him;  and,  with  the 
consent  of  the  plaintiffs'  and  Laidley's 
counsel  in  court,  dismissed  the  bill  as  to 
the  other  plaintiff  also,  but  without  costs. 
And  Hanway  declared,  in  1817,  that  Reid  & 
Ford,  for  whose  benefit  the  suit  had  been 
brought,  had  never  applied  to  him  to  renew 
it,  and  he  believed  never  would,  and  he  did 


Leioh  346.  See  monographic  notes  on  **Judfirments" 
appended  to  Smith  v.  Charlton,  7  Qratt  425;  "Inter- 
est" appended  to  Fred  v.  Dixon,  27  Gratt  641. 
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In  fact,  it  never 


not   intend  to  renew  it. 
was  renewed. 

Whereupon,  in  1818,  Wilson  exhibited  a 
bill  against  Laidley,  in  the  superiour  court 
of  chancery  of  Clarksburg,  setting  forth  the 
covenant  between  him  and  Laidley;  shew- 
ing that  the  bill  of  Hanway  and  Brooke 
against  Laidley  had  been  dismissed;  and 
praying  that  the  covenant  might  be  inforced 
as  a  mortgage  of  the  subject  therein  men- 
tioned, to  satisfy  what  was  due  to  Wilson, 
and  to  satisfy  the  three  judgments  of 
Kyger,  Bradford  and  Phoebe  and  Samuel 
Merrifield  against  Laidley. 

The  judgment  of  the  Merrifields  against 
Laidley,  was  a  judgment  revived  by  scire 
facias  in  the  county  court  of  Monongalia 
at  March  term  1811,  by  Phoebe  and  Samuel 
Merrifield  administrators  of  Richard  Merri- 
field deceased,  for  200  dollars  (without  run- 
ning interest),  44  dollars  damages  (being 
the  interest  previously  accrued),  and  19 
dollars  costs. 

Laidley,  in  his  answer  to  Wilson's  bill 
filed  in  1819,  said,  that  the  intent  of  this 
covenant  with  Wilson  of  March  1814,  was 
that  he  should  mortgage  the  property, 
when  the  suit  of  Hanway  and  Brooke  against 
him  should  be  so  decided  in  his  favour, 
that  it  could  not  be  renewed,  so  as  to  har- 
rass  him  with  further  controversy;  but,  in 
fact,  the  dismission  of  the  bill  in  that  suit 
was  not  founded  on  any  decision  of  the 
chancellor,  and  was  such  that  another  suit 
on  the  same  claim  might  be  brought  by 
Reid  &  Ford,  or  even  by  their  trustees,  at 
any  time  they  pleased ;  and  therefore 
349  Wilson  was  not  ♦entitled  to  the  relief 
he  prayed.  He  acknowledged  that 
Wilson  had  expended  70  dollars  for  him, 
but  he  said  he  had  refunded  the  money  to 
him :  he  had  also  discharged  the  debts  doe 
on  the  two  judgments  of  Kyger  and  Brad- 
ford :  and  as  to  the  judgment  of  the  Merri- 
fields, it  has  been  agreed  between  him  and 
them,  that  he  should  convey  a  parcel  of 
land  to  Samuel  Merrifield  in  full  satisfaction 
thereof. 

It  appeared  that,  in  fact,  Laidley  had  dis- 
charged the  debts  due  to  Kyger  and  Brad- 
ford; and  that,  after  Wilson's  bill  was 
filed,  he  had  also  paid  Wilson's  demand. 
After  Laidley's  answer  was  put  in,  Wilson 
neglected  the  further  prosecution  of  the 
suit;  but  it  remained  in  court. 

In  May  1823  Samuel  Merrifield  by  leave 
of  court  filed  a  bill  of  interpleader,  in  which 
he  alleged,  that  Laidley  had  satisfied  the 
debts  due  to  Wilson,  Kyger  and  Bradford, 
but  he  had  not  paid  or  in  any  way  satisfied 
the  debt  due  to  Merrifield' s  administrators; 
that  Laidley,  however,  had  obtained  a  re- 
ceipt from  Phoebe  Merrifield,  the  plaintiff's 
co-administrator,  for  the  full  amount  of  the 
judgm<»nt,  without  paying  her  any  thing 
of  value ;  that  that  receipt  was  a  fraud  con- 
certed between  Phoebe  Merrifield  and  Laid- 
ley, to  deprive  him  (Samuel)  of  the  benefit 
of  the  judgment;  and  that  Wilson  having 
no  longer  any  interest  in  the  suit  he  bad 
brought  against  Laiflley,  had  now  no  care 
to  prosecute  it.  Therefore  the  bill  prayed 
that  Samuel  Merrifield  might  be  admitted 
a  party  plaintiff  in  that  suit,  to  prosecute 
it  for  his  own  benefit,  and  at  his  own  costs; 
and  that  Laidley,  Wilson  and  Phoebe  Mer- 
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ri  field,  might  be  made  parties  to  the  bill  of 
interpleader. 

As  to  Wilson  and  Phoebe  Merrifield  this 
bill  was  taken  pro  confesso. 

Laidley  answered,  that  he  had  had  a  just 
claim  against  the  estate  of  Richard  Merri- 
field, the  intestate  of  Phoebe  and  Samuel 
Merrifield,  for  £2Xi,  for  which  Richard  in 
his  lifetime  had  agreed  to  give  credit 

350  on  his  judgment     ^against   Laidley, 
which  was  afterwards  revived  by  his 

administrators;  in  consideration  of  which, 
and  of  70  dollars  paid  by  him  to  Phcebe 
Merrifield  on  the  25th  September  1822,  she 
gave  him  a  receipt  in  full  against  the  judg- 
ment of  Merrifield's  administrators  against 
him;  that  the  settlement  was  fairly  made 
between  him  and  her,  and  the  70  dollars 
was  the  just  balance  due  on  the  judgment; 
and  that  Phcebe  Merrifield,  as  one  of  the 
administrators  of  Richard,  had  full  author- 
ity to  make  the  settlement,  allow  the  credit, 
receive  the  balance,  and  give  an  acquit- 
tance of  the  judgment. 

It  was  very  clearly  proved  that  Laidley 
paid  Phcebe  Merrifield  only  70  dollars,  and 
there  was  no  proof  that  Laidley  had  any 
claim  against  her  intestate's  estate:  that 
Laidley  told  Phoebe  Merrifield,  that  he  had 
paid  all  the  debt  but  70  dollars,  to  Wilson ; 
that  it  was  in  consideration  of  that  assur- 
ance, and  of  the  70  dollars  paid  her,  that 
she  gave  I^aidley  the  receipt  in  full  for  the 
amount  of  the  judgment ;  that  she  applied 
the  money  she  received,  to  her  own  use ; 
that  Phcebe  was  at  variance  with  Samuel 
Merrifield;  that  Laidley  made  an  efi'ort  to 
adjust  the  claim  of  Merrifield' s  administra- 
tors with  Samuel,  who  was  the  acting  and 
responsible  administrator,  which  he  failed 
to  accoiiiplish,  and  he  was  warded  by  Sam- 
uel not  to  make  a  settlement  with  Phoebe ; 
and  that  Laidley  himself  had  declared,  that 
Phoebe  had  made  the  settlement  with  him 
in  order  to  favour  him,  because  she  was  on 
bad  terms  with  Samuel. 

Upon  a  hearing,  in  October  1825,  the 
chancellor,— declaring  that  the  receipt 
which  Laidle3'  had  obtained  from  Phoebe 
Merrifield  had  been  obtained  by  fraud  and 
collusion  between  Laidley  and  her, — de- 
creed, that  unless  Laidley  should  pay 
Samuel  Merrifield,  the  acting  and  responsi- 
ble administrator  of  Richard  Merrifield,  the 
sum  of  263  dollars  (the  aggregate  amount 
of  the  judgment  of  Merrifield's  administra- 
tors against  Laidley,  debt,  damages  or  in- 
terest, and    costs)    with   interest   on 

351  the  aggregate  *amount  from  the  8th 
March  1814  (the  date  of  Laidley's  cov- 
enant with  Wilson,  which  the  court  re- 
garded as  a  mortgage)  and  the  costs  of  this 
suit, — then  six  sevenths  of  the  trust  subject 
by  the  covenant  mortgaged,  should  be  sold 
by  the  marshal  of  the  court,  on  a  credit, 
to  satisfy  the  debt ;  with  directions  to  the 
marshal  to  report  his  sales  &c. 

In  September  1826,  Laidley  exhibited  a 
bill  against  Samuel  Merrifield  and  Wilson, 
which  he  called  a  bill  of  review,  wherein 
he  complained  that  the  decree  of  October 
1825  was  erroneous;  because  his  covenant 
with  Wilson  of  March  1814  was  not  a  mort- 
gage, and,  in  the  event  that  had  occurred, 
did  not  bind  him  to  execute  a  mortgage  for 
the  debts  therein   mentioned ;  and   because 


the  decree  had  given  interest  on  the  aggre- 
gate of  the  debt,  damages  and  costs  when 
the  judgment  for  the  debt  itself  did  not 
give  running  interest,  and,  as  the  law  at  the 
time  was,  could  not  give  it.  And  he  further 
alleged,  that  he  had  evidence  touching  the 
acquittance  given  him  by  Phoebe  Merrifield, 
of  the  judgment  of  Merrifield's  administra- 
tors against  him,  which  would  prove,  that 
that  acquittance  was  fairly  obtained  and 
ought  to  conclude  the  claim;  that  this 
evidence  would  be  derived  from  Phoebe 
Merrifield  and  Wilson ;  that  he  had  expected 
to  have  the  benefit  of  their  answers  to  Sam- 
uel Merrifield'' s  bill  of  interpleader,  but  they 
had  suffered  the  bill  to  be  taken  for  con- 
fessed against  them.  And  he  shewed  rea- 
sons (satisfactory  to  the  court)  why  he  had 
not,  and  could  not  have,  taken  their  deposi- 
tions. Therefore,  he  prayed  the  court  to 
review  and  reverse  its  decree  of  October 
1825,  and  meantime  to  in  join  the  defendant 
Merrifield  from  causing  it  to  be  executed. 

The  chancellor  accordingly  suspended  the 
execution    of    the  decree   till  further  order. 

This  bill  also  was  taken  pro  confesso  as 
to  Wilson.  Samuel  Merrifield  answered  it, 
controverting  all  its  allegations,  and,  as  to 
the  merits  of  his  claim,  insisting  on  the 
matters  alleged  in  his  bill  of  inter- 
pleader. 
352  *Hereupon,  the  contest  was  re- 
sumed. New  evidence  was  brought 
into  the  cause,  particularly  the  deposition  of 
Phoebe  Merrifield.  But  the  new  evidence 
seemed  yet  more  conclusive  against  Laidley, 
in  respect  to  the  receipt  he  had  procured 
from  Phoebe  Merrifield,  than  the  evidence 
which  was  in  the  cause  at  the  first  hearing. 

The  chancellor,  on  the  hearing,  dismissed 
Laidley's  bill;  and  he  appealed  to  this 
court. 

The  cause  was  argued  here  by  Johnson 
for  the  appellant,  and  W.  Robertson  for  the 
appellee. 

A  preliminary  objection  was  taken  by 
Robertson,  that  Laidley's  bill  was  a  bill  of 
review  in  form  and  substance,  of  the  decree 
of  October  1825;  and  that  being  an  interloc- 
utory decree,  the  bill  of  review  was  improp- 
erly entertained  and  it  ought  for  that 
reason  to  have  been  dismissed.  Johnson 
maintained,  that  though  I^aidley's  bill  was 
in  form  a  bill  of  review,  yet  it  might  prop- 
erly and  ought  to  be  regarded  as  a  bill  in 
the  nature  of  a  bill  of  review,  and  a  petition 
for  a  rehearing;  and  that  the  case  was 
properly  before  this  court,  as  on  an  appeal 
from  the  interlocutory  decree  itself. 

CARR,  J.  I  am  of  opinion,  that  this  case 
can  be  regarded  as  before  us  upon  the 
appeal  from  the  dismission  of  the  bill  of  re- 
view alone.  It  was  contended,  that  Laid- 
ley's  bill  was  not  a  bill  of  review,  but  should 
be  regarded  as  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  and  a  petition  for 
a  rehearing.  I  know  of  only  two  modes 
by  which  a  party  can  bring  before  the 
same  court  a  decree  of  its  own,  to  be  cor- 
rected for  error  not  clerical  but  judicial. 
These  are  a  petition  for  a  rehearing,  and  a 
bill  of  review.  As  to  the  ceremonies  at- 
tending them,  and  the  causes  for  which 
they  will  be  received,  they  occupy  nearly 
the  same  ground.  The  first  is  the  proper 
step  when  the  decree  is  not  final ;  the  latter, 
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when    it  is  enrolled,   and  the  parties 

353  out  of  court.     *I  think  the  bill  before 
us  is  a  bill  of  review,  because  the  party 

has  given  it  both  the  form  and  the  sub 
stance  of  such  a  bill.  He  calls  it  a  bill  of 
review,  and  prays  that  the  decree  may  be 
reviewed,  both  for  newly  discovered  facts, 
and  error  apparent  on  its  face.  It  is  equally 
clear,  that  the  decree  sought  to  be  reviewed 
is  interlocutory  and  not  final.  It  decrees 
the  payment  of  money,  and  that  if  not  paid, 
the  marshal  shall  sell  the  land,  and  report 
his  proceedings  to  the  court.  The  case  is 
like  Bowyer  v.  Lewis,  1  Hen.  &  Munf.  553, 
where  the  bill  of  review  was  dismissed, 
because  the  decree  was  not  final ;  and  more 
exactly  like  the  case  of  Ellzey  v,  Lane,  2 
Id.  589,  where  on  a  mortgage  a  bill  to  fore- 
close had  been  filed,  and  a  decree  was  made 
for  a  sale  and  report ;  and  the  court  held 
that  the  decree  was  interlocutory,  and  that 
no  bill  of  review  in  such  case  would  lie. 
Without  going  into  any  other  question,  I 
should  be  for  affirming  the  decree,  as  I  am 
clearly  of  opinion  that  the  appeal  did  not 
bring  up  the  original  decree  as  such,  but 
merely  as  the  decree  sought  to  be  reviewed. 
Whether  now,  upon  a  petition  of  appeal  from 
the  original  decree,  this  court  would  allow 
it,  will  be  best  decided  when  the  case  shall 
come  before  us  in  that  shape. 

CABELL,  J.  A  bill  of  review,  strictly 
speaking,  is  a  proceeding  to  correct  a  final 
decree,  in  the  same  court,  for  error  apparent 
on  the  face  of  the  decree,  or  on  account  of 
new  evidence  discovered  since  the  final  de-- 
cree.  The  decree  being  final,  the  bill  of 
review  is  not  regarded  as  a  part  of  the  ciCuse 
in  which  the  decree  was  rendered,  but  as  a 
new  suit  having  for  its  object  the  correc- 
tion of  the  decree  in  the  former  suit.  But 
where  a  decree  is  only  interlocutory,  but 
liable  to  the  same  objections,  the  party  in- 
jured must  seek  his  redress,  not  by  a  bill  of 
review,  as  such,  but   by    petition,  or 

354  supplemental  *bill  in  the  nature  of  a 
bill  of  review.  Such  petition  or  sup- 
plemental bill  is  regarded  as  a  part  of  the 
very  cause,  the  decree  in  which  is  sought  to 
be  corrected,  and  any  order  or  decree  of  the 
court,  on  the  petition  or  bill,  is  only  inter- 
locutory, and  cannot  be  appealed  from  in 
England,  however  erroneous  or  unjust  it 
may  be,  until  the  decree  which  is  sought  to 
be  corrected  by  the  petitioq  or  bill,  shall  it- 
self become  final.  But  when  that  decree 
becomes  final,  the  appeal  taken  from  it 
brings  up  every  part  of  the  cause,  and  will 
lead  to  the  correction  of  every  error,  in  what- 
ever stage  of  the  cause  it  may  have  been 
committed.  And  such  was  the  law  of  Vir- 
ginia, until  the  statute  was  passed  allowing 
appeals  from  interlocutory  decrees.  That 
statute,  however,  has  produced  a  material 
change  in  the  course  of  our  courts  on  this 
subject. 

As  I  have  already  said,  the  same  causes 
which  will  require  a  bill  of  review,  after 
the  decree  is  final,  may  require  a  petition 
or  supplemental  bill,  while  the  decree  is  only 
interlocutory.  Let  us  suppose,  then,  that 
such  cause  exists  against  an  interlocutory 
decree,  as  would  justify  a  petition  or  sup- 
plemental bill  for  its  correction,  and  that 
the  party  seeking  relief  sets  forth  the  cause 
in    the  form    of  a  bill  of  review,  asking    a 


review  and  correction  of  the  decree ;  is  his 
application  to  be  rejected  altogether,  merely 
because  he  has  given  it  the  form  and  name 
of  a  bill  of  review,  instead  of  a  petition,  or 
supplemental  bill  in  the  nature  of  a  bill  of 
review?    I  think,  certainly  not.    The  court 
should  regard  its  substance,  and  treat  it,  ac- 
cordingly, as  a  petition  or  supplemental  bill 
in  the  nature  of  a  bill  of  review.    There  is, 
in  fact,  in  many  instances,  no  difi^erence  in 
form  or  substance  between  a  bill  of  review, 
and  a  supplemental  bill  in  the   nature  of  a 
bill  of  review.     The  time  at  which  they  arc 
presented,  gives  to    them    their  character. 
The  same  bill  which,  if  presented   after    a 
final  decree,  would  be  a  good  bill  of  re- 
355      view,  would,  if  presented  in  the  *same 
words,  before  final  decree,  be  good  as  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review,  whatever  name  the  party  may  inad- 
vertently give  to  it.     If  such    a    bill,  pre- 
sented before  final  decree,  be  rejected,  or 
being  received,  be  dismissed,  the  order  of 
rejection,  and    the  decree  of  dismissal,  are 
interlocutory,  and  under  our  statute  may  t>e 
appealed  from,  in  the  same  manner  as  any 
other  interlocutory  orders  or  decrees.    It  is 
undeniable,    that    the    party    might    have 
appealed  from  the  original  interlocutory  de- 
cree *  why  shall  he  not  do  so  from  a  subse- 
quent interlocutory   order  or  decree  equally 
erroneous   and    injurious?    I    can    see    na 
reasonable   objection    to    such     a    course. 
And  when  an  appeal  is  allowed  in  a  cause, 
it  brings  up  every  part  of  the  cause.     These 
principles  are,  I  think,  perfectly  applicable 
to   the    case    before    us.      Laidley's    bill, 
called  bv  him  a  bill  of  review,  was,  in  fact, 
a    supplemental  bill  in  the  nature  of  a  bill 
of  review,  and    the    order  or  decree  of  the 
court  upon.it  was  an   ifaterlocutory  order  or 
decree,  subject  to  the  right  of  appeal,  as  any 
other    interlocutory   order  or  decree  what- 
ever ;  and  the  appeal  from  it  brings  up  every 
part  of  the  cause.     As  to  the  cases  of  Bow- 
yer V.  Lewis  and  EUzey  v.  Lane,  it  is  suflS- 
cient  to  say  that  they  were  decided  before 
the  statute  allowed  appeals  from  interlocu- 
tory decrees,  and  therefore  do    not    apply. 
The    cause  must  be   heard  upon  its  merits. 
BROCKENBROUGH,  J.     I  concur    with 
my  brother  Cabell,  in  the  view  he  has  taken 
of  this  preliminary  question.     The  appel- 
lant's counsel   must   be  heard  upon  his  ob- 
jections to  the  original  decree,  considered  in 
connexion  with  the  new  evidence  and    pro- 
ceedings on  Laidley's  bill.     It  is  true  that 
in  the  bill  itself  he  calls  it  a  bill  of  review, 
yet   as  the  decree  which  he  seeks   to   have 
reviewed  is  interlocutory  only,  and  not  final, 
it    cannot  be  looked  on  as  a  bill  of  review, 
properly    so  called.     But  it  may    and    must 
be  regarded  as  a  supplemental  bill  in 
356      nature  of  a  *bill  of  review.     Such    a 
bill,  though  it  does  not  ask   that  the 
former  decree  may  be  reviewed  and  reversed, 
yet   prays    that  the    cause   may    be   heard 
with    respect    to  the  new  matter  made  the 
subject  of  the  supplemental  bill,  at  the  same 
time  that  it   is  reheard   upon  the  original 
bill,    and  that   the  plaintiff  may  have  such 
relief  as  the  nature  of  the  case  made  by  the 
supplemental  bill   requires.     Mitf.    Plead. 
4th    edi.  p.  91.     Courts   of    equity    regard 
substance    rather    than    form,  and    may,  I 
think,  so  mould  the  pleadings  and  innoceed- 
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ings  as  to  attain  the  real  justice  of  tlie 
case.  The  bill  before  us,  although  it  im- 
properly prays  that  the  former  decree  may 
be  reviewed  and  reversed,  makes  a  new  case, 
and  plays  for  an  opportunity  to  introduce 
new  testimony,  and  to  be  relieved  in  the 
premises   according  to  equity. 

The  cause  was  then  argued  upon  its  mer- 
its, and  several  questions  were  discussed — 

I.  Whether,  as  Laidley's  covenant  with 
Wilson  of  March  1814,  bound  him  to  ^ive  a 
mortgage  for  the  debts  therein  mentioned, 
only  in  case  Han  way  and  Brooke's  suit 
against  him  should  be  decided  in  his  favour, 
or  their  bill  against  him  should  be  dis- 
missed,— that  bill  had  been  so  dismissed  as 
the  covenant  intended  it  should  be,  before 
he  should  give  the  mortgage?  Whether 
the  casus   foederis   had    occurred   or    not? 

II.  Whether  the  receipt  which  Laidley  had 
obtained  from  Phoebe  Merrifield  in  full  of 
the  judgment  of  Merrifield*s  administrators 
against  him,  was,  under  the  circumstances 
of  the  case,  a  good  acquittance  of  the  judg- 
ment? If  not  of  the  whole  judgment, 
whether  the  payment  of  70  dollars  which  he 
actually  made  to  her  ought  to  be  credited 
to  him  or  not?  III.  Whether  the  chancel- 
lor did  not  err  in  allowing  interest  on  the 
judgment  of  Merri field's  administrators, 
that  judgment  not  itself  giving  running 
interest,  or,  at  least,  in  allowing  interest 
on  the  damages  or  interest  and  costs,  in- 
cluded in  the  judgment,  as  well  as  on 

357      the    debt?    On    the    last  point,  ♦the 
cases  of  Beall  v.  Silver,  2  Rand.  401, 
and  Mercer's  adm'r  v.  Beale,  4  Leigh  189, 
were  cited. 

CARR,  J.  According  to  the  letter  of  the 
covenant  between  Laidley  and  Wilson  of 
March  1814,  by  which  the  former  bound 
himself  to  give  the  mortgage,  in  case  the 
suit  of  Hanway  and  Brooke  against  him 
should  be  dismissed,  the  casus  foederis  had 
occurred ;  for  the  suit  was  dismissed.  But 
it  was  not  dismissed  on  a  hearing ;  it  was 
dismissed  by  order  of  one  plaintiff,  and  by 
consent  of  the  counsel  for  the  other :  and 
the  question  is,  whether  such  dismission 
of  that  suit  was  a  dismission  within  the 
spirit  and  meaning  of  the  covenant?  Han- 
way deposed,  that  he  never  had  been,  and 
never  expected  to  be,  instructed  by  Reid  & 
Ford  to  renew  the  suit,  and  he  did  not  in- 
tend to  renew  it ;  and  in  fact  it  has  never 
been  renewed  during  the  long  time  which 
has  since  elapsed.  Thus,  by  the  dismission 
of  the  suit,  Laidley  has  had  the  full  bene- 
fit of  Wilson's  services,  which  was  the 
consideration  upon  which  he  covenanted 
to  give  the  mortgrage.  Therefore,  I  think, 
we  may  well  conclude,  that  according  to 
the  substantial  purpose  and  meaning  of 
the  covenant,  as  well  as  the  letter,  the  casus 
foederis  did  occur,  and  that  Laidley  was 
bound  to  give  the  mortgage;  especially 
when  it  is  considered  that  the  mortgage 
he  contracted  to  give  was  a  mortgage  to 
secure  payment  of  his  own  just  debts;  and 
that  if  the  actual  dismission  of  the  suit 
was  not  enough  to  bind  him  to  give  the 
mortgage,  it  put  it  out  of  Wilson's  power 
to  obtain  any  other  dismission. 

As  to  the  receipt  which  I^aidley  procured 
from  Phoebe  Merrifield  in  full  of  the  judg- 
ment of  Merri field's  administrators  against 


him,  it  was  hardly  denied  in  the  argument, 
that  it  was  fraudulent ;  but  it  was  con- 
tended, that  it  was  a  fraud  practised  by 
Laidley  on  her,  not  a  fraudulent  combina- 
tion of  him  and  her  to  defraud  Samuel 
Merrifield,  the   acting  and  responsi- 

358  ble  administrator ;  *and    that,  as  she 
had  authority  to    receive  and  give  an 

acquittance  for  the  whole  debt,  the  partial 
payment  to  her  of  70  dollars  was  good,  and 
Laidley  ought  at  least  to  have  a  credit  for 
that  payment.  Upon  a  careful  examination 
of  the  proofs,  I  am  convinced,  that  the 
transaction  was  a  fraudulent  collusion  be- 
tween Laidley  and  Phoebe  Merrifield, 
whereby  she  obtained  from  him  70  dollars 
for  her  own  use,  and  he  got  an  acquittance 
of  the  whole  judgment:  he  bribed  her  to 
betray  the  interests  of  her  intestate's 
estate,  and  to  unite  with  him  in  defrauding 
Samuel  Merrifield,  whom  they  both  knew 
to  be  the  acting  and  responsible  adminis- 
trator. [Here,  the  judge  stated  and  ex- 
amined the  evidence  on  the  point.]  With 
this  opinion  of  the  state  of  facts,  I  cannot 
agree  that  Laidley  shall  have  credit  for  the 
payment  of  70  dollars ;  for  to  allow  him  the 
credit,  would  be  to  aid  the  parties  to 
the  fraud,  to  effect  their  purpose  pro  tanto. 
The  remaining  question  is,  whether  the 
chancellor  erred  in  allowing  interest  on  the 
aggregate  amount  of  the  debt  and  costs 
due  by  the  judgment?  Here  was  the  sum 
of  264  dollars  due  by  the  judgment  (call  it 
debt,  damages,  interest,  costs — what  you 
will)  which  Laidley,  on  the  8th  March 
1814,  acknowledged  he  owed,  and  morfgaged 
his  land  to  pay.  Need  I  refer  to  cases  to 
sh^w  that  when  the  court  of  equity  comes 
to  decree  payment  of  this  debt,  and  a  fore- 
closure Ac.  it  will  give  interest  on  the 
whole?  Does  it  matter  what  are  the  ele- 
ments of  which  it  is  composed,  and  how  the 
different  items  originated?  when  under  his 
seal  the  debtor  has  acknowledged  it  all,  as 
one  debt,  and  bound  his  property  to  secure  it. 
But  suppose  we  still  take  it  as  a  judgment 
composed  of  principal  and  costs,  and  this 
a  bill  to  enforce  it  in  equity :  the  cases  of 
Chamberlayne  v.  Temple  and  Beall  v. 
Silver  shew,  that  in  such  cases  equity  will 
give  interest  on  the  whole  aggregate 
amount,  though  sounding  in  damages, 

359  and   carrying    no    interest    *at  law. 
Nor  does  the  case  of  Mercer  v.  Beale 

depart,  in  the  slightest  degree,  from  this 
doctrine :  on  the  contrary  it  is  expressly 
laid  down  there,  that  equity  will  (as  a  gen- 
eral rule;  give  interest  on  judgments;  and 
further,  the  chancellor,  in  that  case,  de- 
creed interest  on  the  whole  of  the  judgment 
unpaid  at  the  filing  of  the  bill,  from  the 
date  of  the  judgment,  and  this  court  af- 
firmed that  decree.  The  point  in  question 
there,  was  of  a  different  kind.  The  judg- 
ment, as  it  stood  at  law,  bearing  no  inter- 
est, payments  were  made  between  1802  and 
1809,  reducing  it  from  £2S0O.  to  614  dollars; 
in  1816  (seven  years  after  the  judgment 
was  thus  reduced)  a  bill  was  filed  to  en- 
force the  payment  of  the  balance;  and  it 
was  contended,  in  the  argument  here,  that 
the  court  of  equity  should  have  treated  this 
judgment  exactly  as  if  it  had  carried  run- 
ning interest  on  its  face,  computing  inter- 
est on  it  to  the  time  of  the  payments,  and 
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applying  the  payments  first  to  the  discharge 
of  the  interest.  The  two  judges  who  gave 
opinions  in  the  case  thought,  that  as  there 
was  but  one  debt  (the  judgment  at  law) 
each  payment  must  of  necessity  be  made 
to  it,  and  deducted  from  it  at  the  date  when 
made;  and  that  the  circumstance  of  filing 
a  bill  afterwards,  could  not  authorize  a 
change  in  the  application  of  these  payments, 
and  applying  them  to  a  debt  which  did  not 
exist  when  they  were  made,  and  which  it 
could  not  then  have  been  known  would  ever 
exist.  This  doctrine,  I  still  think,  stands 
on  a  stable  foundation ;  but  does  not 
touch  at  all  the  general  question  we  are  now 
considering. 

Upon  the  whole  I  am  for  afiBrming  both 
decrees,  in  omnibus. 

BROCKENBROUGH,  J.     I  concur   with 
my  brother  Carr  on  the  first  point. 

I  think  it  clearly  proved  that  Laidley 
paid  the  sum  of  70  dollars,  and  that  sum 
only,  to  the  administratrix  Phoebe  Merri- 
field ;  and  I  concur  with  the  chancel- 
360  lor,  that  *her  receipt  to  Laidley  of 
the  25th  September  1822,  for  the  whole 
amount  of  the  judgment,  was  fraudulent. 
Therefore  he  was  entirely  correct  in  disre- 
garding that  receipt.  But  the  payment  of 
the  70  dollars  is  proved  by  other  evidence 
than  the  receipt ;  apd  as  the  payment  of 
the  70  dollars  was  made  to  one  having  a 
right  to  receive  it,  I  cannot  perceive  that 
it  would  be  consistent  with  equity  to  com- 
pel Laidley  to  pay  it  over  again.  In  this 
respect,  I  think  the  decree  is  erroneous. 

I  am  also  of  opinion  that  there  was  error 
in  allowing  interest  on  the  aggregate 
amount  of  principal,  interest  and  costs  as- 
certained by  the  judgment  of  1811.  That 
judgment  did  not  carry  interest  on  its  face; 
but  I  agree  that,  according  to  the  decision 
of  Beall  V.  Silver,  it  is  proper  that  the 
court  of  equity  should  decree  interest  on 
the  real  debt  due,  to  run  on  till  the  pay- 
ment. Equity  should  give  just  so  much  in- 
terest as  the  jury  and  court  of  law  would 
have  given,  if  instead  of  stopping  at  the 
time  of  the  verdict  or  judgment  by  default, 
it  had  Keen  allowed  to  run  on  till  payment. 
The  judgment  here  is  for  £60,  debt,  and 
for  44  dollars  damages  (which,  according  to 
my  understanding,  was  the  interest  on  that 
debt)  and  for  19  dollars  costs.  The  aggre- 
gate sum  is  263  dollars.  But  it  is  easy  to 
distinguish  the  principal  sum,  which 
ought  to  carry  interest  till  the  day  of  pay- 
ment, from  the  interest  and  the  costs.  I 
think  that  it  ought  to  carry  interest,  not 
from  the  time  fixed  on  by  the  chancellor, 
but  from  the  prior  period  when  the  judg- 
ment was  rendered,  namely,  March  1811. 
CABELL,  J.  I  do  not  deem  it  necessary 
to  examine  the  evidence  minutely,  for  the 
purpose  of  ascertaining  whether  Laidley 
was  guilty  of  the  fraud  imputed  to  him, 
in  procuring  the  receipt  mentioned  in  the 
proceedings;  for,  even  if  it  be  true  that 
his  conduct  in  that  respect  was  grossly 
fraudulent,  he  ought  nevertheless  to  be 
credited  for  the  70  dollars  which  he 
361  actually  paid.  Mrs.  *Merri field,  to 
whom  it  was  paid,  was  co-adminis- 
tratrix of  the  estate,  and  had  as  much 
right  to  receive  it  as  her  co-administrator. 
It  is  no  objection  to  the  validity  of  the  pay- 


ment, that  she  intended  to  apply  it  to  her 
own  use.  There  is  nothing  in  the  record 
to  shew  that  it  was  improper  in  her  thus 
to  apply  it.  We  know  nothing  of  the  state 
of  the  accounts  between  her  and  the  estate 
of  her  intestate.  She  may  have  been  in 
advance  for  the  estate;  and  besides,  she 
was  entitled  as  widow  to  one  third  of  the 
estate  after  the  payment  of  debts :  and  even 
if  this  money  was  misapplied,  she  and  her 
sureties  will  be  made  responsible  for  it,  on 
the  settlement  of  her  accounts.  The  fact 
that  Laidley  has  fraudulently  attempted 
to  release  himself  from  a  part  of  the  judg- 
ment which  he  had  not  paid,  cannot,  in 
a  court  of  equity,  destroy  his  right  to  a 
credit  for  that  which  he  has  actually  paid. 
Therefore  I  am  of  opinion  that  the  decree 
should  be  reversed  so  far  as  it  denies  a 
credit  to  Laidley  for  the  payment  of  70  dol- 
lars, and  in  all  things  else  afiBrmed;  for  I 
perceive  no   other  error. 

Decree — That  the  decree  of  the  superioar 
court  of  chancery  was  erroneous  in  deny- 
ing to  Laidley  credit  for  the  70  dollars  paid 
by  him  on  the  25th  September  1822;  there- 
fore, decree  as  to  that  reversed,  and  as  to 
the  residue  affirmed ;  and  cause  remanded 
for  further  proceedings. 
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Partnership— Dissolution— Account  Rendered  by  Active 
Partner— Effect  a*  to  Retiring  Partner.*— Tboagh  a 
partnersbip  is  dissolved,  and  one  partner  sells 
his  interest  to  the  other,  who  undertakes  to  pay 
the  partnership  debts,  an  account  rendered  hy 
the  acting*  partner  or  his  clerk,  after  the  dissolu- 
tion, shewinff  a  balance  dae  from  the  partnership, 
is  binding  on  the  retirin^r  partner. 

Assumpsit,  in  the  county  court  of  Am- 
herst, by  Agee*s  administrator  against 
Garland  &  Freeland,  late  merchants  and 
partners  transacting  business  at  Bent 
Creek.  There  were  two  counts  in  the  dec- 
laration ;  one  for  the  price  of  tobacco  sold 
by  the  plaintiff's  intestate  to  the  defend- 
ants; the  other  on  an  insimul  computas- 
sent.  The  suit  abated  as  to  the  defendant 
Freeland,  by  the  return  on  the  writ  that 
he  was  no  inhabitant.  Plea,  the  general 
issue,  put  in  by  the  defendant  Garland 
alone.  At  the  trial  the  defendant  demurred 
to  the  evidence,  which  was  as  follows : 

1st,  An  account  between  the  estate  of 
Agee,  the  plaintiff's  intestate,  and  Gar- 
land &  Freeland  which  had  been  filed  with 
the  declaration,  and  in  which  five  hogs- 
heads of  tobacco  were  credited  to  Agee  at 
the  price  of  456  dollars,  reduced  by  debits  to 
a  balance  of  298  dollars,  and  it  appeared  by 
a  debit  in  the  account  dated  the  25th  Oc- 
tober 1823,  that  it  was  rendered  after  that 
date.  2ndly,  The  testimony  of  a  witness 
(who  had  been  retained  as  the  defendant's 
counsel  since  the  institution  of  this  suit) 
that  the  account  above  mentioned  was 
wholly  in  the  handwriting  of  one  Ferguson, 
who  had  been  for  many  years  previous  to 
May  1823  the  clerk  of  Garland  &  Freeland; 
that  the  partnership  of  Garland  &  Free- 
land  was  dissolved  about  the  27th  May 
1823,  the  dissolution  to  take  effect  from 
the     1st    of     that      month;    and     at    the 

♦See  monographic  noU  on  ' 'Partnership. " 
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^same  time.  Garland  sold  all  his  in- 
terest in  the  concern  of  Garland  & 
Freeland,  and  in  another  firm  of  Freeland, 
Wingfield  &  Co.  to  Freeland,  who  under- 
took to  pay  all  the  debts,  and  was  entitled 
by  contract  to  all  Garland's  rights:  that 
after  Freeland  had  thus  bought  Garland's 
interest,  Freeland  took  possession  of  all 
the  books,  papers  &c.  and  it  was  under- 
stood that  Garland  was  to  have  nothing 
further  to  do  with  them :  that  the  witness 
supposed  he  had  seen  the  dissolution  of  the 
partnership  of  Garland  &  Freeland  pub- 
lished, immediately  after  it  took  place,  in 
the  Lynchburg  newspapers,  since  he  had 
been  under  that  impression  ever  since, 
and  the  dissolution  was  matter  of  notoriety 
in  the  neighbourhood  where  the  plaintiff's 
intestate  lived:  that  Ferguson  (in  whose 
handwriting  the  account,  offered  in  evidence 
by  the  plaintiff,  was)  continued  to  be  the 
agent  of  Freeland  for  many  months  after 
the  dissolution  of  Garland  &  Freeland,  but 
was  not  the  agent  of  Garland  as  a  partner 
of  Garland  &  Freeland,  or  otherwise,  for 
Garland  had  no  confidence  in  him:  that 
Ferguson  was  now  a  resident  of  Missouri : 
that  the  witness,  since  he  had  been  re- 
tained as  counsel  for  the  defendant  in  this 
suit,  as  well  as  before,  had  had  access  to 
the  books  of  Garland  &  Freeland,  and  there 
was  an  account  in  the  books  in  the  name 
of  the  plaintiff's  intestate,  but  the  wit- 
ness did  not  remember  how  the  balance 
stood  or  what  the  items  were  [the  books 
were  not  produced] :  and  that  Freeland, 
who  was  the  acting  partner  of  Garland  & 
Freeland,  was  extremely  careless  about 
making  entries  on  the  books;  and,  in  ji 
great  many  instances,  the  balances  shewn 
by  the  books  were  incorrect  for  want  of 
proper  entries  of  the  transactions,  such 
as  entries  of  debits  and  credits,  which  were 
often  supplied,  when  called  for,  from  mem- 
ory or  loose  memorandums,  and,  some- 
times, no  accurate  information  of  them 
could  be  obtained  in  any  way.  And  3rdly, 
the  testimony  of  another  witness,  that  no- 
tice of  the  dissolution  was  published 
364  in  the  Lynchburg* Virginian,  shortly 
after  May  1823  [but  no  newspaper 
containing  the  publication  was  produced]. 
And  this  being  all  the  evidence  on  both 
sides,  the  defendant  demurred  thereto,  and 
the  plaintiff  joined  in  the  demurrer. 

The  jury  found  a  verdict  for  the  plaintiff 
for  298  dollars,  with  interest  &c.  subject 
to  the  opinion  of  the  court  on  the  demurrer 
to  evidence.  The  court  gave  judgment  on 
the  demurrer,  for  the  plaintiff.  The  de- 
fendant appealed  to  the  circuit  court,  which 
affirmed  the  judgment;  and  then  he  ap- 
plied to  this  court  for  a  supersedeas,  which 
was  allowed. 

Garland,  for  the  plaintiff  in  error.  The 
account  rendered  in  Ferguson's  handwrit- 
ing, appears,  on  its  face,  to  have  been  ren- 
dered five  months  after  the  dissolution  of  the 
partnership  of  Garland  &  Freeland.  The 
agency  of  Ferguson  for  that  house  ceased 
upon  the  dissolution,  and  he  had  no  author- 
ity to  do  any  act  binding  upon  it.  And  if 
it  may  be  inferred  that  Freeland  authorized 
Ferguson  to  render  this  account,  the  act 
was  nowise  binding  on  Garland,  because 
Freeland    himself  could   not,  after  the  dis- 


solution, make  any  promise  or  settlement, 
or  any  entries  on  the  books,  that  could 
bind  Garland,  without  his  assent.  Shelton 
V.  Cocke,  Crawford  &  Co.,  3  Munf.  191; 
Rootes  V.  Welford  &  Co.,  4  Munf.  215; 
Simonton's  assignees  v.  Boucher  &  al.,  2 
Wash.  C.  C.  Rep.  473;  Hockley  v.  Patrick  & 
al.,  3  Johns.  Rep.  528;  Sanford  v.  Mickels  & 
al.,  4  Id.  224;  Walden  v.  Sherburne  &  al., 
15  Id.  409,  424. 

Johnson,  contra.  There  was  no  good 
proof,  that  the  notice  of  the  dis^lution  of 
the  partnership  of  Garland  &  Freeland  was 
duly  published:  the  publication  itself,  if 
it  existed,  might  easily  and  therefore  ought 
to  have  been  produced.  But  admitting  the 
dissolution,  and  due  publication  of  the  no- 
tice of  it,  yet  the  account  shewing  the  debt 
due  to  Agee  from  Garland  &  Freeland, 
though  rendered  by  Freeland  or  (which  is 
the  same  thing)  by  Ferguson  his  clerk, 
after   the  dissolution,   was  competent 

365  *evidence  of  the  debt.     For  even  after 
the  dissolution  of  a  partnership,  the 

partnership  must  in  legal  contemplation 
have  an  existence,  so  far  as  respects  the 
winding  up  of  its  affairs,  until  they  are 
settled,  and  outstanding  engagements  made 
good.  Brown's  ex'or  v.  Higginbotham  & 
Co.,  5  Leigh  583,  588.  An  admission  made 
by  one  partner  after  dissolution,  concern- 
ing joint  contracts  made  during  the  part- 
nership, is  evidence  to  charge  the  other 
partner:  for  when  a  partnership  is  dis- 
solved, it  is  only  dissolved  with  regard  to 
things  future ;  with  regard  to  things  past, 
the  partnership  continues,  and  must  always 
continue.  Wood  Ac.  v.  Brad:^ick,  1  Taunt. 
104;  Brockenbrough  v.  Hackley,  6  Call  51. 
Besides,  the  jury  might  fairly  have  inferred 
from  the  evidence  stated  in  the  demurrer, 
and  therefore  the  court  must  infer,  that 
when,  upon  the  dissolution  of  Garland  & 
Freeland,  Garland  left  it  to  Freeland  to 
settle  and  pay  the  partnership  debts,  he 
gave  him  full  authority  to  render  accounts  • 
of,  or  otherwise  acknowledge,  such  debts 
as  were  due  from  the  partnership. 

PER  CURIAM.  The  judgment  is  to  be 
affirmed.  

366  ♦Querrant  v.  Hooker. 

March,  1886,  Rlcbmond. 

(Absent  Brooke,  J.) 

Husband  and  Wife— Emblements— Severed  during 
Covertare— Ownership.*— After  marrlasre  of  a  fe- 
male ward,  the  srnardian  conttnnes  in  possession 
of  her  land  as  asrent.  and  reaps  the  crop  of  wheat : 
the  ward  then  dies,  and  the  ruardian  sells  and 
delivers  the  wheat  as  the  husband's  property,  and 
takes  receipts  for  it  in  the  name  of  the  husband, 
who.  with  the  sruardian's  consent,  agrees  on  the 
price  with  the  purchaser  :  Held,  the  wheat  was 
the  property  of  the  husband,  and  the  purchaser 
is  liable  to  him,  and  not  to  the  guardian,  for  the 
price. 

Assumpsit,  in  the  circuit  court  of  Buck- 
ingham, brought  by  Guerrant  against 
Hocker  for  the  price  or  value  of  wheat,  al- 
leged in  the  declaration  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant. Plea,  the  general  issue.  Trial,  and 
verdict  for  the  defendant.  The  plaintiff 
moved  the  court  to  set  the  verdict  aside  and 
direct  a  new  trial.     The  court  overruled  the 


*Husband  and  Wife— Property  RIffhts.— See  mono- 
crraphic  note  on  "Husband  and  Wife"  appended 
to  Cleland  v.  Watson.  10  Gratt  150. 
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motion.  The  plaintifiF  excepted;  and  the 
court  certified  the  facts  proved  at  the  trial, 
as  follows — 

William  Moseley  guardian  of  Caroline 
Moseley,  employed  one  Pan  key  as  overseer 
on  the  plantation  of  his  ward  for  the  year 
1828.  The  plaintiff  Guerrant  married  Car- 
oline, the  ward,  in  May  1828.  He  did  not 
receive  actual  possession  of  the  plantation 
and  the  property  upon  it;  but  **Mo8eley 
continued  to  manage  the  plantation  as 
agent;"  and  after  the  marriage  of  his  ward 
to  the  plaintiff,  sold  to  the  defendant 
Hocker  670  bushels  of  wheat,  the  crop  of 
the  year  1828,  as  wheat  of  the  plaintiff. 
The  price  was  left  open,  but  was  after- 
wards, with  Moseley's  consent,  fixed  by  the 
plaintiff  and  the  defendant  at  ninety  cents 
the  bushel.  The  defendant's  receipts  for 
the  wheat  were  taken  in  the  plaintiff's 
name,  by  the  overseer  who  delivered  it,  and 
he  delivered  the  receipts  to  Moseley, 
367  by  whom  he  had  been  *employed 
Mrs.  Guerrant  died  in  August  1828, 
after  the  crop  of  wheat  had  been  reaped, 
and  before  it  was  sold  and  delivered  to  the 
defendant.  The  plaintiff,  after  the  death 
of  his  wife,  gave  notice  to  Moseley,  not  to 
receive  the  money  due  for  the  wheat,  and 
to  the  defendant,  not  to  pay  it  to  Moseley 
but  the  defendant,  notwithstanding,  paid 
Moseley  the  money  due  for  the  wheat. 
The  guardian's  bond  given  by  Moseley  to 
the  county  court,  was  shewn  in  evidence ; 
which  was  in  the  usual  form  of  the  bond 
of  a  guardian  appointed  by  authority  of  the 
court,— the  condition  reciting,  that  William 
Moseley  had  been  ** appointed  guardian  of 
Caroline  Moseley,  orphan  of  Daniel  Mose- 
ley deceased,  by  the  court  of  the  county  of 
Buckingham."  And  it  was  agreed,  that 
there  was  a  suit  pending  in  chancery 
between  Guerrant  and  Moseley,  for  the  set- 
tlement of  Moseley's  guardianship  transac- 
tions. And  this  was  all  the  evidence 
•  adduced  at  the  trial. 

The  court  then  gave  judgment  for  the  de 
fcndant  upon  the  verdict ;  and  the  plaintiff 
appealed  to  this  court. 

Robinson,  for  the  appellant. 

Johnson,  for  the  appellee. 

CARR,  J.  I  entirely  agree  in  the  remark 
of  the  appellee's  counsel,  that  to  justify  us 
in  reversing  this  judgment,  and  sending  the 
cause  back  for  a  new  trial,  we  ought  to  be 
satisfied  that  the  verdict  is  clearly  wrong; 
that  it  is,  as  judge  Roane  expresses  it,  ^*a 
plain  deviation."  And  such  I  cannot 
but  think  it  is.  We  must  take  Moseley 
to  have  been  not  a  testamentary  but 
a  common  law  guardian.  The  condi- 
tion of  the  bond  describes  him  as  having 
been  '*  appointed  guardian  of  Caroline 
Moseley  &c,  by  the  court  of  the  county  of 
Buckingham."  Now,  this  could  not  have 
been  truly  said,  if  the  appointment  had 
been  by  will;  for  though,  in  such  case, 
the  bond  is  to  be  given  to  the  court, 
368  yet  the  guardian  *i8  first  to  appear 
in  open  court,  and  declare  his  accept- 
ance of  the  trust,  which  is  to  be  recorded, 
1  Rev.  Code,  ch.  108,  {  2,  p.  406,  and  the  bond 
would  surely  conform  to  this  record. 
Taking  him  as  a  common  law  guard- 
ian, it  is  clear  that  his  guardianship 
was     terminated      by     the     marriage     of 


the  ward.  Mendes  v.  Mendes,  1  Ves. 
sen.  91.  How  did  the  parties  consider 
it?  Clearly  in  the  same  light;  for,  though 
it  is  stated  that  no  actual  delivery  of  the 
land  was  made  to  the  husband  (which,  by 
the  way,  I  do  not  consider  necessary  to  give 
him  the  legal  possession,  there  being  no 
adverse  holding),  yet  it  is  a  fact  in  the 
case,  that  after  the  marriage,  **  Moseley 
continued  to  manage  the  plantation  as 
agent."  Why  not  as  guardian?  because 
that  office  had  ended  by  the  marriage. 
As  agent  for  whom?  Not  for  the  infant 
feme  covert ;  she  was  under  a  twofold  disa- 
bility to  appoint  such  an  agent :  of  neces- 
sity, then,  as  agent  for  the  husband.  The 
acts  of  Moseley  shew  that  he  understood  it 
thus.  When  the  wheat  was  severed  from  the 
land,  it  became,  as  I  take  it,  the  clear  and 
absolute  property  of  the  husband;  and 
Moseley  sold  it  to  the  defendant  as  the 
wheat  of  Guerrant,  thus  shewing  whose 
agent  he  considered  himself.  The  receipts 
too,  taken  of  the  miller  by  the  overseer, 
were  in  the  name  of  Guerrant ;  he  also  fixed 
the  price  of  the  wheat,  which  had  been  left 
open ;  and  to  this  Moseley  assented,  thereby 
again  recognizing  Guerrant's  ownership. 
And  if  it  had  not  been  for  the  plaintiff's 
misfortune  in  losing  his  wife,  we  should 
never  have  heard  of  the  pretension  since 
set  up :  but  this  event  could  not  divest  a 
right  already  reduced  to  possession.  Fur- 
ther, upon  what  safe  ground  could  the 
defendant  Hocker  refuse  to  pay  to  the  plain- 
tiff, and  pay  to  the  agent,  when  expressly 
forbidden  to  do  so?  He  had  acknowledged 
the  ownership  of  the  plaintiff,  by  giving 
the  receipts  as  for  his  wheat,  and  by  after- 
wards fixing  the  price   with    him.       Under 

these  circumstances  I  am  of  opinion 
369      that  he  paid  in  his  own  *wrong,  and 

must  pay  again  to  the  plaintiff.  The 
judgment  must,  therefore,  be  reversed,  and 
the  cause  sent  back  for  a  new  trial. 

TUCKER,  P.  I  think  it  clear,  that  the 
property  in  the  wheat  sold  to  Hocker  was 
m  the  plaintiff  Guerrant.  He  married  Mose- 
ley's ward  in  May  1828,  Moseley  then  hold- 
ing possession  of  her  land  as  guardian. 
What  was  the  effect  of  that  marriage  upon 
the  guardianship?  It  determined  it,  ipso 
facto.  Lord  Hard wicke,  indeed,  in  Roach 
V.  Garvan,  1  Ves.  sen.  157,  says,  the  conrt 
will  not  determine  a  guardianship  becanse 
of  a  marriage  of  a  ward  of  the  court ;  and 
in  Mendes  v.  Mendes,  3  Atk.  625,  he  is  rep- 
resented as  saying,  that  notwithstanding 
the  marriage  of  the  young  earl  of  Shafts- 
bury,  his  guardianship  did  not  determine 
by  his  marriage  (which,  by  the  way,  was, 
I  presume,  beyond  question) ;  but  in  the 
report  of  that  case  in  1  Ves.  sen.  91,  he 
remarked  in  addition,  that  marriage  de- 
termines the  guardianship  of  daughters, 
though  not  of  sons.  And,  truly,  it  seems 
impossible  it  should  be  otherwise.  If  the 
contract  of  marriage  be  valid,  all  the  conse- 
quences or  incidents  of  that  contract  must 
at  once  ensue.  By  the  marriage  the  hus- 
band at  once  becomes  invested  with  the 
right  to  the  society  and  person  of  his 
wife,  and  her  personalty  in  possession  be- 
comes instantly  vested  in  him  jure  mariti : 
he  is  at  once  invested  also,  with  the  right 
and    possession    of   all  her    real  estate,  in 
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lier  right ;  and  with  her  rights  of  action  for 
whatever,  whether  of  personalty  or  realty, 
«he  may  be  wrongfully  deforced  of.  All 
lier  rights  determine  during  the  coverture, 
a.ad  are  swallowed  up  in  his;  and  if  the 
Sniardianship  as  to  her  property  were  to 
continue,  the  guardian  would  from  the  date 
of  the  marriage  be  his  guardian,  not  hers. 
If  then,  as  I  take  it,  the  guardianship 
determined  on  the  marriage,  how  did 
Moseley  hold  the  land  until  Mrs.  Guerrant's 
death?    The  case    proved   states  that 

370  he    held  *it    as    agent;  not    totidem 
verbis,  that  he  held  as  agent  of  Guer- 

rant,  but  it  is  plain  that  that  was  meant. 
In  the  absence  of  a  statement  to  the  con- 
trary, we  must  take  it,  that  he  held  as 
agent  of  the  person  entitled :  and  that  was 
Gnerrant.  Accordingly,  when  the  crop 
was  severed,  he  sold  it  as  Guerrant's.  Hold- 
ing, then,  as  Guerrant's  agent,  his  posses- 
sion was  Guerrant's  possession ;  and  when 
the  wheat  was  severed,  the  possession  of  it 
by  Moseley  was  Guerrant's  possession.  So 
far  from  his  holding  possession  adversely, 
he  actually  sold  it  in  Guerrant's  name,  and 
took  the  receipts  to  him,  and  not  to  him- 
self, for  the  wheat  that  was  delivered.  In- 
deed, he  could  have  had  no  other  possession 
than  as  agent.  He  came  in  by  right,  and 
he  who  has  gained  a  rightful  possession, 
cannot  without  some  tort  convert  it  into  one 
which  is  wrongful.  He  could  not  make 
that  possession  adverse,  which  he  received 
as  fiduciary.  His  possession,  therefore, 
was  the  possession  of  Guerrant  from  the 
moment  his  powers  determined.  He,  at 
most,  could  only  be.  tenant  by  sufferance, 
whose  possession  is  the  possession  of  the 
landlord :  but,  in  fact,  he  claimed  no  longer 
to  hold  but  as  agent,  for  it  is  found  that 
after  the  marriage  **he  continued  to  man- 
age the  farm  as  agent." 

The  wheat,  then,  having  been  the  abso- 
lute property  of  Guerrant,  having  been  sold 
by  Moseley  to  Hocker  as  Guerrant's,  Hocker 
should  have  paid  him,  instead  of  paying 
the  proceeds  of  sale  over  to  Moseley,  after 
notice  not  to  do  so.  The  action  therefore 
was  properly  sustainable,  and  the  verdict 
wrong.  A  single  consideration  will  prove 
this.  Had  Moseley  sued  Hocker  for  the 
wheat,  which  was  Guerrant's  property,  he 
must  have  sued  upon  the  special  contract: 
quantum  valebat  would  not  have  lain,  be- 
cause there  was  a  sale  for  an  agreed  price. 
But  the  special  contract  on  which  the  suit 
must  have  been  brought,  was  not  a  con- 
tract with  Moseley.  It  was  a  contract  in 
which  Moseley  was  expressly  contracted 
with  as  the  agent  of  Guerrant,  and  all 

371  the    receipts    *were     in      Guerrant's 
name.      How,    then,     could    Moseley 

have  recovered? 

The  other  judges  concurred.  Judgment 
reversed,  and  cause  remanded  for  a  new 
trial.  

Branch  and  Others  v.  Webb. 

March,  1836,  Richmond. 

(Absent  Brookb,  J.) 

Special  Ball— When  Judgment  Creditor  Entitled  to  Re- 
co  urse  agalnet.*— To  entitle  a  jndsrment  creditor  to 

•The  principal  case  is  cited  in  Green  v.  Thomp- 
son, 1  Pat  &  H.  455.  457. 


recourse  affainst  special  bail,  it  Is  safflcient  that  a 
ca.  sa.  afirainst  the  debtor  has  been  directed  to 
the  sheriff  of  the  county  where  the  action  was 
brouffht  and  judgment  recovered,  and  returned 
by  him  non  est  inveiv.tu»,  though  the  debtor  re- 
side in  another  coanty. 

5affle— 3cire  Facias— When  Returnable.— A  scire  facias 
affainst  special  bail  may  be  made  returnable  at 
rules  in  the  clerk's  office.  ^ 

Same— 5affle— Same— Appearance— Surrender  of  Prin. 
cipal  on  Return  Day— BIfect— Statute.— When  a 
scire  facias  asrainst  special  bail  is  returnable  at 
rules  on  the  first  Monday  of  the  month,  the  re- 
turn day  is  the  appearance  day,  and  the  process 
beinff  returned  executed,  a  surrender  of  the  prin- 
cipal on  the  return  day  is  not  in  time  to  discharffe 
the  ball,  under  the  statute  1  Rev.  Code.  ch.  128, 
154. 

Scire  facias,  in  the  county  court  of  Buck- 
ingham, by  Webb  against  Branch,  Lancas- 
ter and  John  Morris,  special  bail  for  John 
P.  Morris.  The  facts  of  the  case  were 
stated  and  agreed  by  the  parties. 

It  appeared  by  the  case  ag^reed,  that  in 
an  action  of  debt  brought  by  Webb  against 
John  P.  Morris  in  the  county  court  of 
Buckingham,  Branch,  Lancaster  and  John 
Morris,  at  May  term  1823,  became  special 
bail  for  the  defendant.  At  August  term 
following,  Webb  recovered  judgment 
against  John  P.  Morris  for  521  dollars, 
with  interest  4&c.  and  costs;  and  in  the 
same  month,  sued  out  a  fi.  fa.  against 
the  defendant,  which  was  returned 
372  1^* 'Satisfied  in  part,  and  as  to  the  bal- 
ance, no  effects."  On  the  13th  No- 
vember, Webb  sued  out  a  ca.  sa.  against 
him,  returnable  to  the  3rd  Monday  in  De- 
cember, which  was  directed  and  delivered 
to  the  sheriff  of  Buckingham,  and  was  re- 
turned **not  found."  At  the  time  of  the 
judgment  rendered,  and  of  the  ca.  sa.  sued 
out,  the  defendant  John  P.  Morris  was  a 
resident,  not  of  Buckingham,  but  of  the 
adjoining  county  of  Cumberland,  and  so 
had  always  continued.  On  the  30th  Decem- 
ber 1823,  Webb  sued  out  his  scire  facias 
against  the  three  special  bail,  returnable 
at  rules  on  the  1st  Monday  in  January  1824, 
which  was  the  fifth  day  of  the  month.  The 
scire  facias  was  delivered  to  the  sheriff  on 
Saturday  the  3rd  day  of  January,  executed 
by  him  on  the  same  day,  and  returned  at 
rules  on  the  5th.  And  on  the  5th,  the  bail 
surrendered  the  body  of  the  principal  to  the 
sheriff,  took  his  receipt  for  him,  filed  it  in 
the  clerk*s  office,  and  gave  notice  of  the 
surrender  to  Webb's  attorney,  he  himself 
not  being  a  resident.  On  the  10th,  another 
^,  fa.  was  sued  out  for  Webb  against  John 
P.  Morris,  which  was  returned  ** no  effects." 
But  no  ca.  sa.  was  ever  sent  to  Cumberland 
where  the  debtor  resided,  and  no  other  ca. 
sa.  but  that  of  the  13th  November  1823  was 
ever  sued  out  against  him.  And  the  ques- 
tion referred  to  the  court  was,  Whether, 
upon  this  state  of  the  case,  Webb  was  en- 
titled to  judgment  against  the  bail? 

The  county  court,  gave  judgment  for  the 
bail.  Webb  appealed  to  the  circuit  court, 
which  reversed  the  judgment,  and  gave 
judgment  for  Webb.  And  then  the  bail  ap- 
pealed to  this  court. 

Taylor,  for  the  appellants.  1.  Webb  was 
not  entitled  to  his  sci.  fa.  against  the  bail ; 
for  a  ca.  sa.  regularly  sued  out  against  the 
principal,  and  return  of  non  est  inventus, 
was  necessary  to  fix  the  liability  of  the 
bail;  but  here,  the  ca.  sa.  was  put  into  the 
hands  of  the  sheriff  of   Buckingham  where 
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the   principal  debtor  did  not   reside, 

373  *in8tead  of  being  sent  to  Cumberland 
where  he  did   reside ;  and    the    return 

upon  it  should  have  been  **no  inhabitant," 
instead  of  **not  found,"  according  to  the 
provision  of  the  statute  concerning  sheriffs, 

1  Rev.  Code,  ch.  78,  {  18,  p.  280.  But  the  re- 
turn of  **no  inhabitant"  would  not  have  en- 
titled Webb  to  recourse  against  the  bail.  It 
is  obvious  that  the  design  was  to  entrap  the 
bail,  not  to  take  the  principal  in  execution. 
It  would  have  been  just  as  well  if  the  ca. 
sa.  against  the  principal  had  been  sent  to 
the  most  remote  county  in  the  state.  In 
England,  indeed,  the  practice  is  to  send 
the  ca.  sa.  to  the  county  in  which  the  origi- 
nal action  was  laid  and  the  original  process 
served  on  the  defendant,  and  to  have  a  re- 
turn of  non  est  inventus  from  the  sheriff  of 
that  county ;  and  this  is  sufficient  to  charge 
the  bail.  1  Bac.  Abr.  Bail  in  civil  causes; 
D.  p.  341;  Tidd's  Pract.  993,  4.*  For,  in 
England,  the  execution  cannot  be  sent 
to  any  other  county,  and  it  was  so  too, 
formerly,  in  Virginia ;  Brydie  v.  Langham, 

2  Wash.  72.  But  by  our  statute  of  execu- 
tions, a  ca.  sa.  or  any  other  execution  on  a 
judgment  of  one  county,  may  be  sent  to 
any  other  county  where  the  defendant  or 
his  property  shall  be  found;  1  Rev.  Code, 
ch.  134,  {|  12,  p.  529.-2.  It  is  doubtful, 
whether,  upon  the  construction  of  the  stat- 
ute concerning  proceedings  in  civil  suits. 
Id.  ch.  128,  i  70,  p.  506,  a  scire  facias 
against  bail  can  be  made  returnable  to  the 
rules:  for  if  it  may,  the  plaintiff  may  sue 
out  his  scire  facias,  and  have  it  executed 
on  the  very  return  day,  and  so  preclude  the 
bail  from  all  opportunity  to  surrender 
the  principal.  3.  The  bail  surrendered  the 
principal  in  due  time.  The  statute.  Id.  {| 
54,  p.  502,  provides,  that  the  bail  may  sur- 
render the  principal  to  the  court  or  to  the 
sheriff,  before  or  after  judgment,  provided 
such  surrender  be  made  before  the  appear- 
ance day  of  the  first  scire  facias  against  the 
bail    returned    executed,    or    of   the  second 

returned  nihil.     Here,  the  scire  facias 

374  was  served  *on  the  bail  on  Saturday; 
Sunday  was   not  a  judicial  day ;  and 

the  bail  surrendered  the  principal  on  the 
following  Monday,  which  was  the  return 
day,  and  the  first  day  of  the  rules  for  that 
month.  The  question  is,  whether  the  re- 
turn day  was  the  appearance  day?  The 
process  was  made  returnable  to  the  first 
Monday,  because  it  was  returnable  at  the 
rules,  and  that  was  the  first  rule  day.  But 
the  statute  provides,  that  the  rules  may  be 
kept  open  for  six  days;  Id.  i  69,  p.  506. 
The  word  may,  there,  means  must;  the 
statute  surely  did  not  intend  to  give  the 
clerk  any  discretion ;  and  it  has  been  always 
so  understood  in  practice :  the  rules  are  al- 
ways kept  open  six  days.  The  bail  might 
have  appeared  on  the  last  of  these  rule  days, 
for  any  other  purpose  than  to  surrender 
their  principal ;  as,  for  instance,  they  might 
have  appeared  on  the  last  rule  day,  to  plead 
in  abatement  or  in  bar.  Why  should  not 
the  last  of  the  rule  days  be  an  appearance 
day  for  the  surrender  of  the  principal? 
Why  should  the  rules  be  kept  open  for  some 
purposes,  and  not  for  others?    The  last  rule 

•American  edi.  New  York.  1807.— Note  In  Original 
Edition. 


day  is  an  appearance  day,  for  all  purposes. 
Though  the  first  day  of  the  rules  is  always 
the  return  day  of  process,  it  does  not  follow 
that  it  is  the  appearance  day ;  for,  in  the 
english  practice,  the  fourth  day  after  the 
return  day  is  the  appearance  day. 

Johnson,  contra.  1.  It  is  admitted  that 
in  England,  in  order  to  charge  the  bail,  the 
ca.  sa.  against  the  principal  must  t>e  sent 
to  the  county  where  the  original  action  waa 
laid  and  the  original  process  served  on  him» 
and  that  the  return  of  **not  found"  must 
come  from  that  county.  Our  statute  au- 
thorizes the  plaintiff,  but  it  does  not  require 
him,  to  send  his  execution  to  any  other 
county  where  the  debtor  shall  be  found :  he 
may  do  it,  if  he  chooses,  but  it  certainly 
does  not  follow  that  he  must.  It  is  not  hia 
duty  to  take  care  of  the  bail ;  it  is  their 
business  to  take  care  of  themselves ;  and 
when  he  takes  out  his  ca.  sa.  against 
the  principal,    which    is    the    process 

375  *by    which  they  are    to    be    charged, 
they  should  look  to  the  consequences, 

and  take  measures  to  discharge  themselves. 
It  would  hav^  been  a  much  more  questiona- 
ble point,  if  the  ca.  sa.  against  the  princi- 
pal had  been  sent  to  any  other  county  than 
that  in  which  the  action  was  laid,  the  de- 
fendant arrested,  and  the  judgment  recov- 
ered whether  that  proceeding  would  have 
been  regular  to  charge  the  bail.  2.  There 
can  be  no  doubt  that  a  scire  facias  against 
bail,  like  a  scire  facias  for  any  other  pur- 
pose, or  any  other  process,  may  properly  be 
made  returnable  to  the  rules,  and  executed 
on  the  return  day.  The  statute  expressly 
mentions  a  scire  facias  among  the  process 
that  may  be  made  returnable  to  the  rules, 
and  makes  no  exception  of  the  scire  facias 
against  bail.  Nor  can  there  be  any  hard- 
ship arising  out  of  the  provision  to  the  bail ; 
for  the  law  allows  the  bail  to  surrender  his 
principal,  at  any  time  from  the  day  he  be- 
comes bail,  to  the  day  before  the  scire  facias 
against  him  is  returned  executed.  3.  When 
a  scire  facias  or  other  process  is  made  re- 
turnable to  the  first  day  of  the  rules,  the 
return  day  is  the  appearance  day ;  Kyles  v. 
Ford,  2  Rand.  1.  Here,  then,  the  principal 
was  surrendered  by  the  bail,  upon,  not  be- 
fore, the  appearance  day;  and,  of  course, 
the  surrender  was  not  in  time  to  discharge 
the  bail.  The  law  is  now  altered,  by  the 
statute  of  1823-4,  Supp.  to  Rev.  Code,  ch. 
207,  p.  265,  which  provides,  that  upon  scire 
facias  against  bail,  returnable  to  a  rule  day, 
the  bail  may  discharge  himself  by  surren- 
dering his  principal  at  any  time  before  the 
end  of  the  next  ensuing  term ;  and  that  the 
scire  facias  against  bail  returnable  in  term 
shall  be  executed  at  least  ten  days  before 
the  return  day.  But  this  very  enactment 
proves  what  the  law  was  before. 

BROCKBNBROUGH,  J.     The  first  objec- 
tion made   to    this  judgment   is,    that   the 
plaintiff  Webb  had  not  entitled  himself  to  a 
scire  facias   against  the  bail.     But  I 

376  think  *the  very    authorities    referred 
to    by  the  appellants'  counsel  clearly 

shew  that  he  was  entitled.  '  *  A  scire  facias 
is  the  usual  and  proper  remedy  against  the 
bail,  where  judgment  has  been  obtained 
against  the  principal,  and  no  satisfaction 
made  by  him.  This  is  founded  on  a  record, 
to  wit,  the  act  of  the  court  in  admitting  the 
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party  to  bail,  and  the  judgment  against 
him.  But  it  must  appear  that  the  party 
himself  hath  not  satisfied  the  judgment; 
and  hence  it  hath  become  a  settled  rule, 
that  there  must  be  a  capias  returned  against 
the  principal  before  the  scire  facias  is  to 
issue  against  the  bail."  6  Gwyl.  Bac.  Abr. 
Scire  Facias,  C.  7,  p.  117.  The  note  to  that 
authority,  for  which  it  quotes  Cro.  Jac.  97, 
says,  it  is  **not  necessary  to  recite  it  (the 
capias)  in  the  scire  facias. "  And  the  editor 
of  the  book  in  another  note,  says,  **the 
course  is  to  get  the  sheriff  to  return  non  est 
inventus  on  the  ca.  sa."  With  this  Tidd 
agrees,  p.  994.  These  requisites  to  suing 
out  the  scire  facias  have  been  more  than 
complied  with  on  the  present  occasion.  The 
plaintiff  first  sued  out  a  fi.  fa.  by  which  a 
part  of  the  money  was  made,  and  a  return 
of  **no  effects"  as  to  the  balance.  He  then 
sued  out  a  ca.  sa.  which  was  returned  **not 
found." 

But  the  main  objection,  on  this  part  of 
the  case,  was  that  ca.  sa.  was  put  into  the 
hands  of  the  sheriff  of  a  county  where  the 
defendant  did  not  reside.  I  do  not  think 
that  this  objection  is  of  any  avail.  The  suit 
was  brought  in  Buckingham,  and  there  the 
bail  became  bound,  and  the  judgment  was 
rendered.  In  England,  the  rule  is  that  the 
ca.  sa.  against  the  principal  should  be  sent 
to  the  county  where  the  original  action  was 
laid ;  Tidd  994,  and  it  must  be  so  in  Vir- 
ginia. Originally,  the  ca.  sa.  could  not  be 
directed  to  the  sheriff  of  any  other  county 
than  that  in  which  the  jurisdiction  over  the 
cause  attached.  A  statute  became  neces- 
sary to  authorize  the  issuing  of  such  proc- 
ess to  another  county.  Accordingly, 
377  by  the  act  of  October  1748  it  *was  en- 
acted, that  if  the  defendant  against 
whom  a  judgment  had  been  obtained,  re- 
moved himself  and  his  effects,  or  resided 
out  of  the  limits  of  the  jurisdictions  of  the 
court  where  the  judgment  was  rendered,  the 
clerk  might,  on  application  of  the  plaintiff, 
issue  any  writ  of  fi.  fa.  or  ca.  sa.  and  direct 
the  same  to  the  sheriff  of  any  county  where 
the  defendant  or  debtor  or  his  goods  should 
be  found.  5  Hen.  stat.  at  large  p.  536. 
This  statute  is  still  in  force,  and  at  the  late 
revisal  was  extended  to  executions  on  judg- 
ments obtained  in  any  court  of  record,  in- 
stead of  being  confined  to  judgments  in  the 
county  or  other  inferiour  courts.  1  Rev. 
Code,  p.  529.  But  althoucrh  these  statutes 
give  the  right  to  the  plaintiff  to  send  his 
execution  to  another  county,  they  do  not 
impose  it  on  him  as  a  duty  to  do  so.  He 
may  still  issue  it  to  the  county  where  the 
judgment  was  rendered.  Nor  does  there 
seem  to  be  any  other  statute  which  requires 
more  of  him,  in  order  to  fix  the  bail.  The 
statute  1  Rev.  Code,  ch.  70,  {  18,  p.  280,  re- 
ferred to  by  Mr.  Taylor,  requiring  the 
sheriff  to  go  to  the  house  or  place  of  abode 
of  a  defendant,  against  whom  he  has  a  writ, 
before  he  shall  return  it  **not  found,"  ob- 
viously applies  only  to  original  and  mesne 
process,  and  not  to  executions. 

The  next  and  most  important  question  is, 
whether  the  surrender  of  the  principal  by 
the  bail  was  in  good  time.  This  depends 
on  the  statutes  at  that  time  in  force.  The 
statute  1  Rev.  Code,  ch.  128,  {  54,  p.  502, 
declares,  that  *^ every  special   bail  may  sur- 


render the  principal  before  the  court  where 
the  suit  hath  been  or  shall  be  depending,  at 
any  time  either  before  or  after  judgment 
shall  be  given ;  provided,  that  such  sur- 
render be  made  before  the  appearance  day 
of  the  first  scire  facias  against  the  bail  re- 
turned executed,  or  of  the  second  returned 
nihil;"  or  the  bail  may  surrender  the 
principal  to  the  sheriff  &c.  In  this  case,  the 
scire  facias  was  executed  on  Saturday 
the  3d  of  January ;  it  was  returnable 

378  *on  Monday  the  5th ;  and  on  that  day 
the   bail  surrendered  their  principal. 

Was  this  surrender  made  before  the  appear- 
ance day  of  the  scire  facias?  This  question 
renders  it  necessary  that  we  should  decide 
what  was  the  appearance  day  of  that  writ. 
It  was  said  by  judge  Green  in  Kyles  v. 
Ford,  that  **the  laws  in  force  before  the 
statute  of  1819,  1  Rev.  Code,  ch.  128,  took 
efife':t,  prescribed  that  the  appearance 
should,  in  all  cases,  be  the  day  after  the 
court  to  which  the  process  was  returnable, 
and  that  was  also  the  rule  day."  I  find  by 
reference  to  the  revisal  of  1792,  ch.  66,  2  20, 
25,  35,  that  writs  and  other  process  were 
returnable  to  the  next  court  for  the  district ; 
that  the  appearance  day  was  the  first  day 
after  the  end  of  the  court,  on  which  day 
rules  were  to  be  held ;  and  that  similar  pro- 
visions were  made  as  to  the  county  courts, 
by  ch.  67,  {  9,  19,  28.  Judge  Green  pro- 
ceeded to  say,  that  **the  statute  of  1819  does 
not  in  terms  appoint  any  appearance  day ; 
but  it  may  be  inferred  from  various  provi- 
sions of  the  statute,  and  indeed  results  from 
the  terms  of  the  writ,  in  the  absence  of  any 
express  provision  on  the  subject,  that  the 
appearance  day  is  the  return  day  of  the 
writ,  if  according  to  law  an  appearance  can 
then  be  entered;  or  if  not,  then  the  first 
day  thereafter  on  which  an  appearance  can 
be  entered.  Thus,  when  the  writ  is  return- 
able to  the  rules,  the  return  day  is  the  ap- 
pearance day,  as  an  appearance  can  be  then 
entered  at  the  rules.  If  the  writ  be  return- 
able to  the  first  day  of  the  court,  and  the 
same  day  be  the  rule  day,  it  is  also  the  ap- 
pearance day,  since  an  appearance  may 
then  be  entered  at  the  rules.  But  if  it  be 
not  also  rule  day,  then  the  next  rule  day 
succeeding  is  the  appearance  day ;  for  that 
is  the  earliest  day  at  which  an  appearance 
can  be  entered,  and  a  rule  given  or  received 
by  the  defendant."  In  these  propositions  I 
entirely  concur.  But  it  has  been  urged 
by  the  appellants*  counsel,  that  as,  by 

379  the   statute,    the  clerk  *may  continue 
the  rules  for  six  days,  he   is  bound  to 

do  so,  and  that  the  sixth  day  should  be  in 
all  cases  held  to  be  an  appearance  day.  I 
cannot  think  that  the  sixth  day  is  the  ap- 
pearance day.  The  statute  says,  that  the 
plaintiff  shall  file  his  declaration  on  the 
rule  day  at  which  the  writ  shall  be  returned 
executeu,  or  the  defendant  having  entered 
his  appearance  may  give  a  rule  for  the 
plaintiff  to  declare,  on  pain  of  his  being 
nonsuited ;  and  that,  when  the  plaintiff  hath 
filed  his  declaration,    he  may  give  a  rule  to 

rlead  with  the  clerk.  1  Rev.  Code,  ch.  128, 
69,  72,  73.  These  provisions  shew,  that 
the  sixth  day  cannot  be  regarded  as  an  ap- 
pearance day.  If  on  the  first  rule  day  the 
plaintiff  files  his  declaration,  the  clerk  is 
bound  to  receive  it,  and  bound  to  enter  the 
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conditional  order,  if  the  defendant  does  not 
appear,  or  to  give  the  rule  to  plead,  if  the 
defendant  does  appear.  On  the  other  hand, 
if  the  plaintiff  fails,  but  the  defendant  ap- 
pears on  the  first  rule  day,  the  clerk  is 
bound  to  enter  his  appearance  on  that  day, 
and  to  receive  his  rule  that  the  plaintiff  de- 
clare. These  are  cases  in  which  the  clerk 
cannot  do  otherwise  than  consider  the  first 
rule  day  as  the  appearance  day.  He  cannot 
make  the  sixth,  or  any  other  day,  the  ap- 
pearance day  against  the  legal  rights  of  the 
parties.  I  think,  then,  we  ou^ht  to  adhere 
to  the  opinion  expressed  by  judge  Green, 
that  *'when  the  writ  is  returnable  to  the 
rules,  the  return  day  is  the  appearance  day, 
as  an  appearance  may  then  be  entered  at 
rules." 

In  this  case,  Monday  the  5th  January  was 
the  return  day  of  the  scire  facias ;  it  was 
returned  on  that  day,  having  been  executed 
previously ;  that  was  the  rule  day,  and  the 
appearance  day.  As  the  bail  did  not  sur- 
render their  principal  before  that  day,  they 
are  not  entitled  to  an  exoneretur.  It  is  not 
our  province  to  consider  whether  or  not 
this  is  a  hard  law  pn  the  bail.  The  legis- 
lature changed  the  law  in  this  respect 
within  two  months  after  this  transaction 
occurred ;  but   it  does  not   apply    to  former 

cases. 
380  *I  think  the  judgment  of  the  circuit 

court  must  be  affirmed. 

CARR  and  CABELIv,  J.,  concurred. 

TUCKER,  P.  I  concur  in  the  opinion, 
that  this  judgment  should  be  affirmed. 

It  was  first  objected,  that  the  ca.  sa.  not 
having  issued  to  the  county  in  which  the 
defendant  resided,  could  not  properly  have 
been  returned  *'not  found"  by  the  sheriff  of 
Buckingham.  I  do  not  think  so.  The  ca. 
sa.  properly  issued  to  the  sheriff  of  the 
county  were  the  venue  was  laid,  where  the 
original  process  issued,  and  where  the  de- 
fendant was  taken.  This  is  the  established 
english  practice ;  and  was  the  practice  in 
Virginia,  as  the  law  formerly  stood,  unless 
the  defendant  had  actually  removed  the 
bulk  of  his  effects  out  of  the  county.  No 
ca.  sa.  could  issue  against  him  except  to 
the  county  where  he  was  sued.  2  Wash.  72. 
At  that  time,  then,  the  ca.  sa.  must  of 
necessity  have  gone  to  the  county  in  which 
the  action  was  brought,  except  under  pecu- 
liar circumstances.  And  though  the  ca.  sa. 
may  now  issue  to  the  county  in  which  the 
defendant  resides,  yet  it  does  not  follow 
that  this  must  be  done  to  charge  the  bail. 
The  truth  is,  that  the  issue  of  the  ca.  sa. 
is  not  so  much  with  the  view  to  take  the 
defendant,  as  to  give  notice  to  the  bail  that 
the  plaintiff  means  to  proceed  against  the 
person  of  the  defendant;  Tidd  993.  And 
hence  it  is  the  established  law,  that  the  re- 
turn of  non  est  inventus  will  be  good,  al- 
though the  plaintiff  knew  where  to  find  the 
defendant.  For  the  bail  has  undertaken  to 
render  his  body  to  prison  in  execution,  and 
all  that  he  has  a  right  to  demand,  is  the 
notice,  which  the  issue  of  the  ca.  sa.  gives, 
that  the  body  is  proceeded  against,  and  that 
he  must  fulfil  his  engagement. 

If  the  ca.  sa.  may  issue  to  the  county 
where  the  suit  is  brought,  the  sheriff  is 
authorized    to    return     non    est    inventus, 


381  ^although  the  defendant  be  no  inhab- 
itant. The  section  of  the  law  which 

requires  the  return  of  **no  inhabitant"  does 
not  extend  to  final  process.  At  common 
law  and  according  to  the  form  prescribed  by 
our  statute,  1  Rev.  Code,  ch.  134,  {  1,  the 
sheriff  must  return  *'not  found  within  my 
bailiwick."  **No  inhabitant  of  my  baiU- 
wick"  is  not  a  proper  return;  for  notwith- 
standing that  be  the  fact,  the  sheriff  must 
take  the  party  if  he  can  find  him  within 
his  bailiwick.  No  other  return,  therefore, 
but  that  of  non  est  inventus  can  excuse  him. 

Next  it  is  objected  that  the  scire  facias 
was  improperly  made  returnable  to  the 
rules.  But  the  statute  is  too  explicit  to  ad- 
mit of  this  defence.  It  provides  that  every 
writ  of  capias  ad  respondendum  or  scire 
facias  shall  be  returnable,  at  the  plaintiff's 
option,  either  to  the  first  day  of  the  next 
succeeding  term,  or  in  the  clerk's  office,  to 
some  previous  rule  day.  This  act  is  general 
in  its  terms,  and  therefore  included  the 
scire  facias  against  bail.  It  was  subse- 
quently repealed  so  far  as  related  to  the 
capias  in  the  county  court,  but  there  was 
no  repeal  as  to  the  scire  facias.  It  therefore 
regularly  issued. 

It  is  next  contended  that  the  surrender  on 
the  5th  January  entitled  the  bail  to  an  ex- 
oneretur. I  do  not  think  so.  The  question 
depends  on  the  answer  to  the  inquiry,  what 
is  the  appearance  day?  If  the  law  has  fixed 
no  other  day  as  the  appearance  day,  it  is 
obvious,  that  the  day  on  which  the  writ 
commands  the  party  to  appear  must  be  the 
appearance  day.  Formerly,  the  law  did 
expressly  declare,  that  the  appearance  day 
should  be  the  day  after  the  rising  of  the 
court  to  which  the  writ  was  returnable.  1 
Rev.  Code  of  1792,  ch.  66,  ^  35.  But  now  it 
is  strongly  intimated  by  a  corresponding 
section  in  the  subsequent  revisal  of  1819, 
ch.  128,  {  42,  that  the  return  day  of  the  writ 
is  the  appearance  day ;  for  where  an  attor- 
ney undertakes  to  appear  for  the  defendant, 
his  appearance  is  required  to  be  entered  on 
the    return   day  of  the  writ.     Be  this 

382  as  it  may, — if  this  clause  *is  to  be 
construed  as  indicating  the  appear- 
ance day,  then  the  return  day  is  the  appear- 
ance day ;  if  not,  then  there  is  no  appearance 
day  expressly  appointed  by  the  law;  and 
therefore  the  appearance  day  is  that  which 
is  appointed  by  the  writ.  And  so  this  court 
seems  to  have  thought,  in  Kyles  v.  Ford. 
If  I  am  right  in  this  position,  then  Monday 
the  5th  January,  which  was  the  return  day 
of  the  scire  facias,  was  the  appearance  day 
also.  The  defendant  is  commanded  ''to 
be  at  the  office  on  the  first  Monday  in  next 
month  [January]  that  being  the  day  on 
which  rules  are  to  beheld  Ac.  to  shew  &c" 
Monday,  therefore,  was  the  appearance  day ; 
and  whether  we  consider  that  day  as  dis- 
tinct from  the  other  rule  days,  or  all  six 
rule  days  as  making  but  one  day  (as  was 
decided,  when  I  was  at  the  bar,  by  judge 
White,  one  of  the  most  distinguished  judges 
of  the  general  court),  it  will,  in  this  case, 
amount  to  the  same  thing ;  for  the  surrender 
was  not  made  until  Monday ;  whereas  the 
statute  requires  that  it  be  made  before  the 
appearance  day  of  the  scire  facias,  and  is 
not  satisfied  by  a  surrender  on  the  appear- 
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ance   day,    even    though    before    the    scire 
facias    is    returned.     I    think    there    is  no 
ground  whatever  for  considering  the  last  of 
the  six  rule  days  as  the  appearance  day. 
Judgment  affirmed. 


383 


•Randolph  v.  Hill. 

March.  1886.  Richmond. 
(Absent  Bbookb,  J.) 


Verdict— Refusal  to  Set  Aside  as  Cootrsry  to  Bvldence 

—Case  at  Bar— Plaintiff  hires  a  slave  to  defendant 
to  work  in  bis  coal  piu.  and  tbe  slave  beinsr  one 
evening-  at  work  in  one  of  tbe  pits  witb  other 
labourers,  they  are  all  sickened  by  foul  air,  and 
are  drawn  out:  next  morning-  tbe  overseer  of  tbe 
pits  sends  down  tbe  foreman,  a  trustworthy  and 
experienced  slave,  to  examine  with  a  lamp  and 
ascertain  whether  the  foul  air  has  left  the  pit 
(which  is  the  usual  course  of  examination  in  such 
cases)  and  the  foreman  reports  that  the  foul  air 
is  gone:  the  labourers,  ten  in  number,  again  de- 
scend, are  again  sickened  by  foul  air,  and  plain- 
tiff's slave  is  killed  by  it  before  he  can  be  drawn 
out  of  tbe  pit.  which  has  a  single  shaft.  70  feet 
deep,  and  admitting  only  one  bucket,  capable  of 
raising  but  one  or  at  most  two  persons  at  a  time: 
In  action  on  the  case  to  recover  damages  for  the 
loss  of  the  slave,  tbe  Jury,  on  these  facts  proved 
by  defendant's  overseer  of  the  pits,  who  is  plain- 
tiff's sole  witness,  find  a  verdict  for  plaintiff,  and 
the  court,  overruling  defendant's  motion  to  set 
aside  the  verdict  as  contrary  to  evidence,  give 
Judgment  thereon  for  the  plaintiff— And  Judg- 
ment affirmed,  by  the  equal  division  of  this  court. 

This  was  an  action  on  the  case  brought 
by  Hill  against  Randolph,  in  the  circuit 
court  of  Chesterfield.  The  declaration  al- 
leged, that  Hill  hired  a  negro  man  slave  to 
Randolph  for  one  year,  to  work  in  Ran- 
dolph's coal  pits  in  Chesterfield ;  and  that 
Randolph  was  bound  to  keep  all  his  ma- 
chinery, utensils  and  pits,  in  proper  order 
and  repaix,  to  work  his  pits  in  a  collier-like 
manner,  and  to  use  due  and  ordinary  dili- 
gence to  prevent  accident  and  hurt  to  the 
labourers  employed  therein,  and  to  Hill's 
slave  among  the  rest;  yet  Randolph,  re- 
gardless of  his  duty  in  that  behalf,  and 
careless  of  the  safety  of  Hill's  slave,  negli- 
gently suffered  and  directed  him  to  descend 
into  the  pits  when  there  was  impure  and 
noxious  air  therein,  whereby  the  life  of  the 
slave  was  put  in  great  jeopardy ;  and, 
384  well  knowing  the  pits  to  *be  filled 
with  impure  and  noxious  air,  caused 
and  ordered  the  slave  to  be  kept  at  work  in 
the  pits,  until  by  the  impure  and  noxious 
air  therein  he  was  killed.  Plea,  not  guilty. 
Trial,  and  verdict  for  Hill  for  400  dollars. 

Randolph  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  evidence.  The  cotirt  overruled  the  mo- 
tion. Randolph  excepted;  and  the  court 
certified  the  facts  proved  at  the  trial,  as 
follows — 

It  was  proved  by  the  testimony  of  two  of 
Randolph's  overseers  at  his  coal  pits,  wit- 
nesses on  the  part  of  Hill— That  the  slave 
was  hired  by  Hill  to  Randolph,  to  work  in 
the  pits,  for  one  year.  That  it  was  discov- 
ered one  evening,  that  there  was  foul  air  in 
the  pit  where  this  slave  of  Hill  worked,  and 
he  and  all  the  other  labourers  were  therefore 
drawn  out ;  and  they  were  all,  and  particu- 
larly Hill's  slave,  told  by  one  of  the 
overseers  present  (wh<j  was  one  of  the  wit- 
nesses), not  to  stay  in  the  pits,  when  they 
discovered  foul  air,  long  enough  to  be  made 
sick  by  it.  That,  the  next  morning,  the 
overseer  superintending  that  pit  (who  was 


one  of  the  witnesses),  supposing  that  the 
foul  air  in  the  pit  on  the  preceding  even- 
ing, had  been  caused  by  a  rain  which  theti 
fell,  and  that,  the  weather  being  now  clear, 
the  foul  air  had  probably  left  the  pit,  sent 
down  one  of  the  negro  labourers  at  the  pit 
(who,  it  seems,  was  a  slave  belonging  to 
Randolph)  with  a  lamp,  to  examine  the 
condition  thereof,  and  to  ascertain  whether 
the  foul  air  was  gone,  so  that  the  labourers 
could  be  safely  sent  down ;  which  was  the 
usual  course  in  such  cases,  though  the 
overseers  themselves  sometimes  went  down. 
That  the  person  sent  down  was  the  fore- 
man, and  one  of  the  most  experienced 
labourers  at  the  pits,  perfectly  competent 
to  make  such  examination,  and  worthy  of 
full  confidence.  That  the  foreman  reported 
to  the  overseer,  that  the  foul  air  was  gone, 
and  that  the  labourers  might  go 
385  *down  with  safety.  That  the  over- 
seer, placing  as  much  confidence  in 
that  report  as  he  would  have  had  in  a  per- 
sonal inspection,  and  apprehending  no  dan- 
ger, sent  the  labourers  down,  ten  in  number, 
including  Hill's  slave  and  two  of  Randolph's 
own,  none  of  whom  were  unwilling  to  go 
down ;  but  after  working  there  about  half 
an  hour,  they  found  that  there  was  foul  air 
in  the  pit,  and  became  sick,  some  more  and 
some  less,  and  were  drawn  out  as  fast  as  it 
could  be  done,  one  or  at  most  two  at  a  time : 
no  preference  was  given  to  Randolph's  own 
slaves,  one  of  whom  was  the  last  drawn  up, 
sending  before  him  the  body  of  Hill's  slave, 
who  had  fallen  into  some  water  in  the  pit, 
about  eighteen  inches  deep :  he  appeared  to 
have  been  drowned,  and  could  not  be  re- 
vived :  all  the  other  labourers  were  made 
sick  by  the  foul  air,  but  none  dangerously. 
That  there  was  foul  air  frequently  in  the 
coal  pits ;  which  was  sometimes  caused  or 
driven  down  by  rain,  and  after  the  rain, 
soon  disappeared.  That  the  shaft  at  this 
particular  pit  was  about  seventy  feet  deep, 
and  a  single  shaft,  which  would  admit  of 
but  one  bucket  to  ascend  at  a  time.  That 
there  were  several  apartments  in  the  pit ; 
the  labourers  did  not  all  work  in  any  one  of 
them  at  the  same  time;  and,  occasionally, 
foul  air  was  found  in  one  and  not  in  the 
others.  That  such  foul  air  would  and  occa- 
sionally did  cause  death.  And  that  much 
greater  hire  was  paid  for  slaves  to  work  in 
coal  pits,  than  for  ordinarv  service,  the 
difference  being  about  twenty-five  or  thirty 
per  cent.  And  these  being  all  the  facts 
proved  in  the  cause,  the  court  was  of  opin- 
ion, that  the  jury  might  lawfully  infer  from 
the  evidence  as  delivered  by  the  witnesses, 
—who  might  be  expected  to  feel  a  desire  to 
place  their  own  conduct  in  the  most  favour- 
able light, — that  the  examination  made  of 
the  condition  of  the  pits  by  Randolph's 
slave,  was  not  so  careful  a  one  as  ought  to 
have  been  made  by  a  prudent  and  discreet 
man,  before  he  exposed  so  many 
386  slaves,  most  of  them  belonging  *to 
others,  to  such  danger  as  was  proved 
to  have  existed ;  and  as  the  jury  had  de- 
duced that  inference  from  the  facts  proved, 
the  court,  thinking  they  had  properly  done 
so,  overruled  the  motion  for  a  new  trial. 

Judgment  was  then  given  for  Hill  upon 
the  verdict ;  to  which  this  court,  upon  Ran- 
dolph's petition,  allowed  him  a  supersedeas.. 
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Taylor  and  Johnson,  for  the  plaintiff  in 
error,  admitted,  that  on  an  appeal  from  the 
judgment  overruling  a  motion  to  set  aside 
a  verdict  and  direct  a  new  trial,  on  the 
ground  of  the  verdict  being  against  evi 
dence,  it  must  appear  to  the  appellate 
court,  that  the  verdict  was  plainly  against 
evidence.  But,  they  said,  this  verdict  was 
plainly  so.  There  was  no  conflict  in  the 
testimony;  it  all  came  from  the  plaintiff's 
own  witnesses;  he  could  not  have  impeached 
their  credit,  and  if  he  could,  nothing  was 
offered  to  discredit  them.  Neither  the  jury, 
nor  the  court,  had  a  right  to  suppose  that 
the  facts  were  different,  in  any  respect, 
from  what  the  testimony  represented  them 
to  be— that  the  witnesses  concealed  any 
fact,  or  lirave  a  false  colour  to  those  they 
stated,  in  order  to  place  their  own  conduct 
in  a  favourable  light — in  effect,  that  they 
did  not  tell  the  whole  truth.  Yet  it  was 
only  upon  that  supposition,  that  this  ver- 
dict could  be  approved ;  and  this,  in  truth, 
was  distinctly  admitted  by  the  circuit  court 
itself.  The  verdict  was  n6t  warranted  by 
the  evidence,  but  by  facts  inferred  to  exist, 
which  were  not  proved,  and  not  reconcile- 
able  with  the  facts  that  were  proved.  Hill 
had  hired  his  slave  to  Randolph  to  work  in 
his  coal  pits :  there  were  dangers  incident 
to  such  labour,  from  which  ordinary  labour 
was  exempt ;  dangers  arising  from  accidents 
which  no  human  care  could  always  avoid, 
and  among  others  from  foul  and  noxious 
air,  with  which  the  pits  were  occasionally 
infested ;  dangers  not  peculiar  to  Randolph's 

coal  pits,  but  common  to  all  coal  pits, 
387      not  peculiar  to  slave  ^labourers,  but 

common  to  all  labourers  in  coal  pits, 
black  or  white,  bond  or  free;  dangers  fre- 
quently incident  to  european  coal  pits, 
managed  with  the  utmost  skill  and  care,  and 
having  the  most  perfect  fixtures  and  ma- 
chinery to  draw  the  labourers  to  the  open 
air;  dangers  so  well  known,  that  labourers, 
or  the  owners  of  labourers,  employed  there, 
received  higher  wages,  as  a  premium,  in 
truth,  for  the  risque  incurred,  upon  the 
principle  on  which  higher  wages  were  al- 
ways given  for  labour  in  a  gunpowder  mill. 
Hill  had  been  paid  for  the  risque  to  which 
his  loss  was  owing.  To  impute  the  loss  to 
the  want  of  due  care  in  Randolph  or  (which 
was  the  same  thing)  in  his  overseer,  was 
to  discredit  the  testimony,  without  the  least 
ground  for  doin^  so.  The  circuit  court 
thought  that  the  jury  was  warranted  in  in- 
ferring from  the  evidence,  that  the  exami- 
nation made  by  Randolph's  slave,  to 
ascertain  whether  there  was  foul  air  re- 
maining in  the  pits,  was  not  so  careful  a 
one  as  ought  to  have  been  made  by  a  pru- 
dent and  discreet  man,  before  he  exposed 
the  lives  of  the  labourers,  most  of  whom 
were  the  slaves  of  others,  to  such  a  danger. 
But  the  person  who  made  the  examination 
was  the  foreman,  and  the  most  experienced 
labourer  at  the  pits;  and  he  himself  was  to 
incur  the  danger  of  the  foul  air,  and  would, 
therefore,  be  very  careful  to  ascertain  its 
existence  or  absence.  There  was  not  the 
least  reason  to  believe,  that  a  negro  man, 
experienced  in  the  business,  who  must  have 
often  seen  foul  air  in  the  pits,  since  it  was 
frequently  found  in  them,  was  not  as  capa- 
ble   of   ascertaining    its   existence,    as  the 


overseer  himself  would  or  could  have  been. 
Besides,  this  was  the  usual  course  in  such 
cases,  though  the  overseer  sometimes  de- 
scended into  the  pit  himself.  The  usual 
diligence  and  care,  therefore,  was  employed 
to  avoid  the  danger ;  and  Randolph  was  only 
bound  to  bestow  ordinary  care  and  dili- 
gence. Usual  care  and  diligence  was  proved 
by  the  plaintiff's  own  witnesses  at  the 

388  trial,  but  the  *court  thought  that  the 
jury  was   well  warranted   to  discredit 

the  testimony  in  that  particular.  If  this 
was  proper,  they  said,  no  verdict  ever  could 
be  set  aside  for  being  contrary  to  evidence. 

Scott,  contra,  said,  that  this  verdict  could 
not  be  disturbed,  without  wholly  disregard- 
ing the  principle  stated  by  judge  Roane  in 
Ross  V.  Overton,  3  Call  319,  and  so  often 
since  approved  and  acted  on  by  this  court. 
The  whole  amount  of  the  opinion  of  the 
circuit  court,  which  had  been  so  much  com- 
plained of,  was  that  the  jury,  considering 
the  situation  of  the  witnesses,  were  war- 
ranted to  take  their  testimony  most  strongly 
for  the  plaintiff,  and  against  the  natural 
bias  of  their  feelings :  and  this  was  true 
and  just.  An  owner  of  coal  mines  ought 
not  to  have  trusted  an  ignorant  negro,  how- 
ever long  he  might  have  been  accustomed 
to  work  in  them,  to  ascertain  whether  fonl 
and  noxious  air  had  got  into  them :  it  was 
his  duty  to  have  experienced  colliers  to  su- 
perintend his  pits,  to  impose  the  duty  upon 
them  to  make  the  examination  proper  in 
such  cases,  and  to  furnish  them  the  proper 
means  to  make  such  examination.  Justice 
as  well  as  humanity  required  this  at  his 
hands.  But  they  required  more:  as,  in 
spite  of  all  human  care  and  skill,  foul  air 
might  occasionally  collect  in  all  coal  pits,  it 
was  utterly  unsafe  to  rely  on  a  single  bucket, 
in  which  only  one  or  at  most  two  persons 
could  be  brought  up  at  a  time,  to  draw  up 
labourers  from  a  pit  seventy  feet  deep.  If 
there  had  been  two  buckets  at  this  pit.  Hill's 
slave  would  probably  have  been  rescued 
from  death.  This  alone  was  suflBcient  to 
justify  this  verdict*. 

Johnson  replied,  that  it  was  remarkable, 
that  the  circuit  court  did  not  give  the  least 
weight  to  the  circumstance  of  there  being 
but  a  single  shaft  at  this  coal  pit,  and  a 
single  bucket  worked  in  it.  And  the  reason 
was  plain  enough ;  it  was  not  shewn,  that 
the  circumstance  was  at  all  unusual  in  the 
working  of  coal  pits,  at  least,  our  coalpits, 
so  as   to    afford    an    inference  of  any 

389  want  *of  the  usual  care  and  diligeaoe 
to  provide  against  the  danger. 

BROCKENBROrJGH,  J.  In  this  case, 
the  court  not  only  certified  the  facts  that 
were  proved  at  the  trial,  but  also  the  per- 
sons by  whom  they  were  proved.  They 
were  the  overseers  employed  by  the  defend- 
ant in  superintending  the  labourers  at  bis 
coal  pits.  If  there  was  any  negligence  in 
the  case,  they  were  the  persons  who  were 
guilty  of  it.  The  plaintiff  was,  however, 
compelled  to  make  them  witnesses,  or  to 
lose  his  testimony  altogether,  since  the 
labourers  were  slaves  and  not  competent  to 
give  evidence.  I  agree  with  the  judge  of 
the  circuit  court,  that  it  was  perfectly  nat- 
ural that  those  witnesses  should  wish  to  place 
their  own  conduct  in  the  most  favourable 
point  of  view.    They  might   not  have  been 
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at  all  conscious  that  they  were  gtiilty  of  any 
neglect,  and  yet  the  facts  proved  by  them- 
selves might  have  been  sufficient  to  con- 
vince a  jury,  composed  of  disinterested  and 
intelligent  men,  that  they  were  guilty  of 
gross  neglect.  The  jury  might  have  been 
satisfied,  that  a  single  examination,  even 
by  a  careful  and  trustworthy  person,  with 
a  single  lamp,  to  ascertain  whether  it  would 
be  extinguished  by  mephitic  gas  in  a  pit 
seventy  feet  deep,  was  not  sufficient;  that 
where  human  life  was  to  be  risked,  repeated 
and  successive  experiments  should  have 
been  made,  with  torches  or  lamps,  at  regu- 
lar intervals,  before  the  lungs  of  men  should 
be  required  to  inhale  that  air;  or  that  other 
more  complete  experiments  should  have  been 
made  to  ascertain  the  condition  of  that  sub- 
terranean abode ;  that  an  hour  or  two  would 
not  be  unprofitably  thrown  away,  in  de- 
termining the  condition  of  the  pit.  The 
jury  might  reasonably  have  concluded,  that 
to  guard  against  the  danger  of  mephitic 
gas,  it  was  the  duty  of  the  defendant  to 
provide  a  larger  bucket  and  a  stronger  rope, 
to  enable  more   than   one  or  two  per- 

390  sons,  at  a  time,  to  ascend  *the  shaft, 
and  thus  escape  from  death.     The  jury 

might  fairly  have  inferred,  from  the  evi- 
dence given,  and  allowing  it  full  credence, 
that  the  defendant  and  his  agents  were 
guilty  of  the  negligence  charged.  They 
were  the  proper  judges  of  this  matter;  the 
judge  who  tried  the  cause  thought  they  had 
decided  rightly ;  and  I  am  sure  I  can  see  no 
ground  on  which  to  say  that  they  were 
wrong.  I  am  for  affirming  the  judgment. 
CARR,  J.  The  principles  that  govern 
cases  of  this  kind  (of  which  we  have  had 
several  latelv)  are  well  settled.  It  is  agreed, 
on  all  hands,  that  when  a  court  is  applied 
to  for  a  new  trial  because  the  verdict  is 
contrary  to  evidence,  *'the  court  ought  to 
grant  it,  only  in  case  of  a  plain  deviation, 
and  not  in  a  doubtful  one,  merely  because 
the  judge,  if  on  the  jury,  would  have  given 
a*  different  verdict;  since  that  would  be  to 
assume  the  province  of  the  jury,  whom  the 
law  has  appointed  the  triers.'*  The  diffi- 
culty lies  in  applying  this  law  to  the  facts 
of  the  different  cases  brought  before  us. 
We  ought,  1  think,  to  exercise  the  power 
given  us  with  a  jealous  caution  oi 'our- 
selves ;  for  if  we  do  not  agree  exactly  with 
the  jury,  we  are  naturally  too  apt  to  over- 
look the  distinction  between  a  plain  and  a 
doubtful  deviation ;  and  thus  to  invade  the 
province  of  the  jury.  The  facts  before  us 
present  to  my  mind  one  of  those  doubtful 
cases.  The  defendant  having  hired  the 
slave  to  work  at  his  coal  pits,  which  are 
known  to  be  subject  occasionally  to  the 
visitation  of  this  foul  air,  and  having  given 
the  additional  hire  which  is  laid  on  to  meec 
this  risk,  ought  not  to  be  charged  with  the 
loss  of  the  slave,  unless  he  was  in  some  de- 
fault. If  he  has  been  negligent  in  any 
thing,  it  was  either  in  sending  the  hands 
into  the  pits  without  a  sufficient  examina- 
tion, or  in  failing  to  provide  sufficient  means 
of  escape  in  the  moment  of  danger.  The 
hands  had  all  been  more  or  less  sickened  the 
evening  before  by  foul  air  in  the  pit, 

391  and    had   been  ^taken  out.     The  next 
morning  they   were  sent  down  again, 

after  an  examination    by  a    single    person, 


and  that  person  a  negro  slave,  but  ex- 
perienced and  confidential :  was  this  taking 
sufficient  precaution,  where  so  many  human 
lives  depended  on  the  issue?  Again:  the 
pit  was  seventy  feet  deep,  and  there  was 
but  one  shaft,  allowing  but  one  bucket  to 
pass  up  and  down :  was  this  providing 
sufficient  means  of  escape?  These,  I  con- 
fess, are  doubtful  points  with  me.  Perhaps 
they  might  not  be  so,  if  I  were  better  ac- 
quainted with  the  working  of  coal  pits,  the 
nature  of  this  mephitic  air,  the  customs  and 
habits  of  the  business,  and  the  precautions 
commonly  used ;  but  of  these  I  am  wholly 
ignorant.  Here  are  twelve  men,  most  of 
them  probably  citizens  of  the  county,  some 
perhaps  from  the  neighbourhood  of  these 
pits,  and  well  acquainted  with  all  these 
facts;  every  one  of  them,  I  apprehend,  a 
better  judge  of  these  matters  than  myself. 
They  are,  too,  the  appropriate  triers  of 
facts.  With  the  witnesses  before  them,  and 
no  bias  to  mislead  their  judgments,  they 
have  found  for  the  plaintiff.  And  the  judge 
who  heard  the  whole  case  has  refused  a  new 
trial.  Shall  I  undertake  to  say,  that  this  is  a 
finding  against  the  evidence,  so  gross  and 
palpable  as  to  justify  me  in  setting  all 
aside,  and  sending  the  parties  back?  I  cer- 
tainly cannot.  Let  me  not  be  misunder- 
stood: I  do  not  mean  to  say,  that  the 
defendant  has  actually  been  negligent ;  that 
he  has  deserved  the  verdict ;  but  that  it  is 
one  of  those  cases  where  tKe  jury's  verdict 
is  decisive  with  me ;  for  I  am  free  to  declare 
that  if,  on  the  same  facts,  the  case  had 
come  up  with  a  verdict  tor  the  defendant,  I 
should,  as  at  present  advised,  have  refused  a 
new  trial.  I  am  for  affirming  the  judgment. 
TUCKER,  P.  I  am  of  opinion,  that  the 
verdict  of  the  jury,  upon  the  facts  appear- 
ing before  them,  was  clearly  wrong;  and 
unless  it  be  conceded,  that  a   court  is 

392  never  *to  grant  a  new   trial  in  a  case 
which    is    peculiarly    appropriate  for 

the  decision  of  the  jury,  a  new  trial  ought 
to  be  granted  in  this.  But,  whatever  the 
nature  of  the  case,  if  the  jury  have  plainly 
deviated  from  the  conclusion  to  which  the 
facts  proved  ought  to  have  led  them,  the 
court  ought  to  exercise  its  superintending 
power,  by  granting  a  new  trial.  Such  I 
conceive  to  have  been  the  case  here.  The 
verdict  is  altogether  unsustained  by  the 
facts,  and  the  court  ought  to  have  granted 
a  new  trial.  In  correcting  this  error,  this 
court  would  not  take  upon  itself  to  decide 
upon  the  weight  of  evidence;  the  facts 
proved,  and  not  the  evidence,  having  been 
certified  by  the  circuit  court.  I  have  there- 
fore no  difficulty  in  saying,  that  the  judg- 
ment should  be  reversed,  and  a  new  trial 
awarded. 

CABELIv,  J.  I  concur  in  the  opinion  of 
the  president. 

The  judges  of  this  court  being  equally 
divided  in  opinion, — judgment  of  the  circuit 
court  affirmed.      

393  *Donn€ll  and  Preston  v.  King's  Heirs 

and  Devisees. 

Marcb.  1886,  Richmond. 

(Absent  Brookb,  J.) 

Patents— Bona  Fide  Purchwer.*— A  purchaser  from  a 

•Patents.— See  foot-note  to  French  v.  Loyal  Co.,  5 
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patentee,  for  valuable  consideration,  wltbout  ac- 
tual notice  of  a  prior  entry  of  the  same  land,  will 
be  protected  in  equity,  thouffb  the  patentee's  sur- 
vey was  not  founded  on  any  entry. 

Boulty  Practice— Defence  of  Bona  ride  Purchtt«er— 
now  nade.t— The  defence  of  purchaser  for  valuable 
consideration  without  notice,  may  be  made  by 
answer  as  well  as  by  plea. 

Pateot— Scire  Facias  to  Repeal— Qiuere.— Entry  of  land 
by  A.  in  1788  :  survey  in  1798  :  patent  in  1800  :  sur- 
vey of  same  land  by  B.  in  1790,  without  any  entry 
thereof  made  by  him,  and  patent  to  B.  in  1793  :  A. 
in  1815  brinffs  scire  facias  in  chancery  against  B. 
to  repeal  his  patent— Quaere  whether  equity  will 
entertain  the  suit,  A.  having-  failed  to  caveat,  and 
there  being-  no  proof  that  B.  had  actual  notice  of 
A. 'sentry  ? 

Appeal  from  a  decree  of  the  snperiour 
court  of  chancery  oif  Wythe,  upon  a  scire 
facias  to  repeal  a  patent  for  land,  under  the 
statute  1  Rev.  Code,  ch.  119,  p.  466. 

By  entry  on  the  books  of  the  surveyor  of 
Washing^ton  county,  on  the  29th  April  1783, 
John  Donnell  of  New  Jersey,  located  600 
acres  of  land  in  that  county.  Robert  Pres- 
ton was  the  surveyor.  The  survey  upon 
the  entry  was  made,  by  Preston  in  person, 
on  the  Sth  October  1798.  This  survey  hav- 
ing been  returned  to  the  register's  ofiBce, 
a  grant  was  issued  for  the  land  to  Donnell, 
on  the  8th  July  1800.  And  Donnell,  by  deed 
of  bargain  and  sale  dated  the  6th  day  of 
October  1814,  conveyed  the  land  so  granted 
to  him,  to  Preston. 

Meantime,  a  survey  of  330  acres,  part  of 
the  same  land  located  by  Donnell,  was  made 
by  an  assistant  surveyor  of  Preston,  the 
surveyor  of  the  county,  for  James  and  Sam- 
uel Braden;  but  it  appeared,  the  Bradens 
had  made  no  entry  for  the  land  so  sur- 
394  veyed  for  them,  for  *no  such  entry 
could  be  found.  This  survey  was 
dated  the  22nd  March  1790;  and  having  been 
returned  to  the  register's  office,  a  grant  of 
this  land  issued  upon  it  to  the  Bradens,  on 
the  22nd  May  1793.  And  by  deed  of  bargain 
and  sale,  dated  the  19th  August  1794,  and 
immediately  recorded,  the  Bradens  conveyed 
the  330  acres  of  land  so  granted  to  them,  to 
William  King  now  deceased. 

The  bill  was  exhibited  by  Donnell  and 
Preston,  in  1815,  setting  forth  the  facts 
above  stated,  and  shewing  further,  that 
Donnell  had,  in  fact,  sold  Preston  only  an 
undivided  moiety  of  the  600  acres  granted 
to  him,  soon  after  he  obtained  his  grant, 
and  had  constituted  Preston  his  agent  to 
take  care  of  his  rights  and  interests  in  the 
other  moiety  thereof,  and  all  other  lands 
held  by  him  in  that  part  of  Virginia;  that 
Donnell  had  been  in  actual  possession  of 
the  land,  from  July  1800,  the  date  of  the 
grant  thereof  to  him,  and  he  and  Preston 
were  still  in  possession ;  that  the  survey 
made  for  the  Bradens  in  March  1790,  not 
being  founded  on  any  previous  entry  or  lo- 
cation, was  therefore  illegal  and  fraudulent, 
and,  consequently,  the  grant  issued  to  them 
upon  that  survey  in  May  1793,  was  sur- 
reptitiously and  fraudulently  obtained;  and 
that  the  land  lying  contiguous  to  King's 
salt  works  near  Abingdon,  and  the  wood 
upon  it  being  very  valuable,  the  heirs  and 
devisees  of  King  had   already    cut   and   re- 

tBqulty  Practice— Defence  of  Bona  Fide  Purchaser- 
How  Made.— The  defence  of  bona  JIde  purchaser  for 
value  and  without  notice  may  be  made  by  plea  or 
by  answer.  Rorer  Iron  CJo.  v.  Trout,  88  Va.  416,  2  S. 
E.  Rep.  718.  See  monographic  note  on  "Answers  in 
Equity  Pleading"  appended  to  Tate  v.  Vance,  27 
Oratt.  671. 


moved  large  quantities  thereof  from  the 
land,  and  were  proceeding  to  cut  and  re- 
move the  residue.  Therefore,  the  bill  made 
the  two  Bradens,  and  the  widow  and  the 
heirs  and  devisees  of  King,  parties  defend- 
ants ;  and  prayed  a  scire  facias  to  repeal  the 
grant  of  May  1793  to  the  Bradens;  and 
meantime,  that  King's  representatives 
might  be  restrained,  by  injunction,  from 
cutting  and  removing  the  wood  from  the 
land ;  that  they  might  be  compelled  to  make 
compensation  to  the  plaintiffs  for  the  wood 
they  had  already  cut  and  carried  away ;  that 
the  plaintiffs  might  be  quieted  in  their  title ; 

and  general  relief. 
395  *The  heirs  of  King,  in  their  an- 
swer, alleged  in  the  first  place,  that 
the  330  acres  of  land  was  sold  and  conveyed 
by  the  Bradens  to  King  for  170  dollars,  he 
King  having  no  notice  of  the  plaintiffs' 
claim ;  and  then  they  proceeded  to  contro- 
vert the  regularity  and  legality  of  Donnell's 
entry,  and  all  the  other  facts  on  which  they 
grounded  their  claim  to  relief. 

A  great  many  depositions  were  taken  and 
filed,  but  it  is  not  necessary  to  state  the 
parol  evidence,  since,  without  referring  to 
it  at  all,  the  questions  of  law  on  which  the 
cause  was  decided  are  sufficiently  presented 
by  the  general  state  of  the  case. 

The  chancellor,  declaring  that  a  scire 
facias  to  repeal  a  patent  for  lands,  when 
prosecuted  by  an  individual,  could  only  be 
supported  by  shewing  a  better  equitable 
right  in  the  plaintiff  than  in  the  patentee, 
and  that  the  plaintiffs  here  were  not  entitled 
to  relief  in  equity,  because  they  had  shewn 
no  good  reason  why  they  had  not  entered 
a  caveat  against  the  grant  to  Braden,  dis- 
missed the  bill ;  and  the  plaintiffs  appealed 
to  this  court. 

Johnson,  for  the  appellants. 

No  counsel  for  the  appellees. 

BROCKKNBROUGH,  J.  If  this  was  a 
controversy  between  the  appellants  and  the 
original  grantees,  the  Bradens,  I  should  be 
strongly  inclined  to  think  that  the  appel- 
lants would  not  be  entitled  to  relief.  Don- 
nell was  a  resident  of  New  Jersey,  and 
Preston  the  surveyor  of  Washington  county 
was  his  agent.  It  is  not  perhaps  clearly 
ascertained  how  far  that  agency  extended; 
but  from  the  evidence  of  one  of  the  wit- 
nesses, and  from  a  question  which  Preston 
put  to  him,  it  may  be  fairly  inferred,  that 
Donnell  either  lodged  his  warrants  with 
Preston  to  make  locations  for  him,  or  at 
least,  that  Donnell  having  made  the  loca- 
tions, she  made  Preston  his  agent  for  mak- 
ing surveys  on  the  entries,  and 
3%  carrying  *the  surveys  into  grant. 
The  entry  made  by  or  for  Donnell  for 
the  600  acre  tract,  bears  date  the  29th  April 
1783 ;  no  survey  was  made  on  it  till  1796, 
and  no  grant  issued  thereon  till  1800. 
Meanwhile,  the  Bradens  caused  their  sur- 
vey for  330  acres  to  be  made  in  March  1790; 
this  survey  was  made  by  an  assistant  of 
Preston,  and  was  placed  in  the  book  of  sur- 
veys; and  Preston  must  be  presumed  to 
have  had  full  notice  of  this  survey,  thus 
recorded  on  his  own  book.  If  it  interferrcd 
with  the  land  which  Donnell  had  located 
seven  years  before,  why  did  he  not,  as  the 
agent  of  Donnell,  cause  a  caveat  to  be  en- 
tered against  the   emanation   of  a   grant? 
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The  plaintiffs  allege  no  reason  in  their  bill, 
why  a  caveat  was  not  entered,  nor  do  they 
allege  or  prove  any  actual  fraud  practised 
by  the  Bradens  in  obtaining  their  patent  of 
1793.  According  to  the  authority  of  Noland 
V.  Cromwell,  4  Munf.  155,  and  the  subse- 
quent cases,  I  apprehend  they  shew  no 
ground  for  relief  from  a  court  of  equity. 
Again,  more  than  twenty-five  years  elapsed 
from  the  date  of  Braden's  survey  to  the  ex- 
hibition of  the  bill,  whose  object  is  to  re- 
peal the  grant  founded  on  that  survey.  If 
the  plaintiffs  had  had  the  l«:gal  title  to  the 
land,  they  could  not  have  maintained  eject- 
ment tor  it  against  the  tenants  in  posses- 
sion, after  such  a  length  of  time;  and  on 
analogous  principles,  they  ought  not,  I 
think,  to  be  allowed  to  set  up  an  equitable 
right  acquired  thirty-two  years  before  the 
suit  brought,  against  the  legal  title  of  the 
grantees. 

Such  are  my  strong  impressions.  But 
whether  they  are  correct  or  not,  I  am  of 
opinion  that  King,  the  purchaser  from  the 
grantees,  without  notice  of  the  latent  equity 
of  Donnell,  ought  to  be  protected  in  his 
purchase;  and  that  that  defence  may  be 
made  by  answer  as  well  as  by  plea.  The 
heirs  of  King  do  rely  on  that  defence,  in 
their  answers. 

I  am  for  afiBrming  the  decree. 
397  *CARR,  J.     Upon  a  careful  exami- 

nation of  this   record,    the  plaintiffs' 
cause  wore  an  unfavourable   aspect    to  my 
mind;  and  I  doubted   very    much    whether 
they  ought  to  succeed  in  setting   aside   the 
elder  grant  to   the   Bradens.     The    circum- 
stances  which    produced    this    impression, 
^cre— 1.  The  long  •  lapse   of   time    between 
Donneirs  entry  and  his  survey,  the  first  in 
1783,    the    last   in    1798— fifteen  years;  and 
then  two  years  more  before  he  obtained  his 
grant.      2.    The    suspicion    raised    by    the 
proofs,  that  the  surveyor  of  the  county  was 
interested  in  the  entry  and  survey.     3.  The 
bill  is  filed  by  two  plaintiffs,    Donnell    and 
Preston,    as    joint   owners  oif  the  600  acres, 
when  the  deed  produced  to  support  the  claim 
is  a    deed    by    which    Donnell   conveys  the 
whole    land  to   Preston.     4.  The  facts  that 
in  1790  the  plaintiff  Preston,  as  surveyor  of 
the  county,  surveyed  330  acres  of  the   tract 
before  entered  with  him  by  Donnell,  for  the 
Bradens,  without  any  entry  made  by  them 
(as  he  now  asserts) ;  which  survey  was  car- 
ried into  grant  in  1793,  and   the   land    sold 
by   the    Bradens    to   King   in  1794,  and  the 
deed  put  on  record  immediately;  and  in  1814 
(twenty  years  after),  this  600  acres,  includ- 
ing   the   330   sold    to   King,    is   bought  by 
Preston    of   Donnell.     These   facts,    I  say, 
produced  an  unfavourable  impression  on  my 
mind  against  the  plaintiffs*  claim :  but  still 
I    doubted    strongly,    whether    the    ground 
taken  by  the  chancellor  could  be  supported. 
In  this  state  of  suspense,  a   remark    of  my 
brother  Tucker  turned  my  attention   to  an- 
other consideration :  it  was  this,  that  if  the 
representatives   of   King   had  pleaded  that 
they   we«e  purchasers   without   notice,    he 
should  have  thought  them  protected,  unless 
actual  notice  was  proved,    because   a    pur- 
chaser from  an   elder  grantee  ought  not  to 
t>c    affected    with    constructive    notice    of 
priority  of  entry.     Returning  to  the  exami- 
nation of  the  record  I   found,    not  indeed  a 
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plea,  but  an  allegation  in  the  answer,  that 
the  330  acres  of  land  granted  to  the  Bradens 
was  sold    and   conveyed    by   them  to 
398      King,  *he    having  no    notice   of   the 
claim    of   the  plaintiffs.      Here   is  a 
positive  allegation  of  a   purchase  and  con- 
veyance for  a  valuable  consideration  with- 
out    notice,     twenty    years    prior    to    the 
acquisition  of  title  by  the  plaintiff  Preston. 
And  I  find  by  examination   of   the  authori- 
ties, that  this  is  a  defence   which   may  be 
made  by  answer,  as  well  as  plea ;  indeed,  a 
plea  is  an  answer  in  another  form,  putting 
the  defence  upon  a  particular  point,  to  save 
expense  and  delay.     Thus,  in  Mitf.   Plead. 
177,  it  is  said — **When  an  objection  to  a  bill 
is  not  apparent  on  the  bill  itself,  if  the  de- 
fendant   means   to  take  advantage  of  it,  he 
ought  to  shew  to  the  court  the  matter  which 
creates  the  objection,  either  by   answer   or 
by  plea,  which  has  been   defined   a   special 
answer   shewing   and   relying  upon  one  or 
more  things,  as  a  cause  why  the  suit  should 
be  either  dismissed,  delayed  or  barred;"  for 
which  Pract.  Reg.  273,  is  cited.     In  Roche  v. 
Morgell,  2  Scho.  St  Lef.  721,  lord   Redesdale 
remarked  that  a  plea  was  a  special   answer 
to  a  bill,  differing  in  this  from   an    answer 
in  the  common  form,   as    it    demanded    the 
judgment  of  the  court,  in  the  first  instance, 
whether  jfche  special  matter  urged  by  it  did 
not  debar  the  plaintiff  from  his  title  to  that 
answer  which  the  bill  required.     So,  Beames 
in  his  Pleas  in  Equity,  p.    253,   after  treat- 
ing at  large  on  the   plea  of  purchaser  with- 
out notice,  and  pointing  out  the  niceties  of 
the   plea,    says — **It   would   seem   that  the 
difficulties  of  the  plea  of  purchaser  for  val- 
uable   consideration    without    notice,    as  a 
mode  of  defence,  may  be  avoided  by  adopt- 
ing the  more  common  mode  of   defence  by 
way  of  answer ;  the  proposition,  that  if  a  de- 
fendant answer  he  must  answer  fully,  hav- 
ing for  one  of  its  excepted  cases,  that  of  a 
purchaser  for  valuable  consideration  with- 
out notice;"     citing  Stephens  v.    Gaule,   2 
Vern.  701 ;  Jerrard  v.  Saunders,  2  Ves.  jun. 
454;    Rowe    v.    Teed,    15    Ves.    372,    378;  1 
Ball   &    Beatt.    325;  2   Id.   303.     I  have  ex- 
amined  the   first  three   of  these  cases,  and 
find  them  full  to  the  point;  making  the 
399      defence  of  purchaser  *without   notice 
in  the  answer,  and  the  defence  in  that 
form   expressly   held   good    by    the   court. 
The   same   has  been  our  course  too ;  2  Rob. 
Pract.  307,  and  in  addition  to  the  cases  there 
cited,    Doswell  v.   Buchanan,    3  L/eigh  365. 
Here,  then,  is  not  only  a  good  but  a  highly 
favoured  defence,    well   made;  and   in    the 
whole  record  there  is   not  a  scintilla  of  evi- 
dence   to    fix   even    a    suspicion    of   actual 
notice  on  King.     Nor  is  it   a  case   for  ron- 
strnctive  notice,  as  no  one   can   suppose    it 
the  duty  of  a  purchaser,  who  sees  his  vendor 
with  the  grant  of  the  commonwealth  in  his 
hands,    to   search    the  surveyor's  office,  to 
ascertain  whether  there  may  not   be   in  ex- 
istence an  inchoate   equitable    title    to    the 
same  land.     Upon  this  ground,  I  am  clearly 
of    opinion     that     the     decree    should    be 
affirmed. 

CABEIvL,  J.  I  concur.  It  is  unneces- 
sary to  inquire  what  might  be  the  result  of 
this  controversy,  if  the  only  parties  to  it 
were  the  original  conflicting  grantees  of 
the    land    or    their    legal   representatives. 
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There  are  other  parties.  King  was  a  pur- 
chaser from  the  elder  grantees,  for  valuable 
consideration,  without  notice  of  any  ob- 
jection to  their  title ;  and  that  fact  is  suffi- 
ciently stated  and  relied  upon  in  the 
answer.  I  think  it  manifest,  that  such  a 
purchaser  is  not  bound  to  go  behind  the 
patent,  and  to  assure  himself  that  there  is 
no  irregularity  or  objection  in  or  to  the 
patent.  The  exhibition  of  the  common- 
wealth's grant  is  a  warrant  for  his  pur- 
chase, unless  he  has  notice  of  some  objection 
to  the  patent,  or  of  the  equitable  claim  of 
some  other  person. 

TUCKE7R,'  P.  I  concur  with  the  chancel- 
lor, that  under  the  statute  for  the  regula- 
tion of  the  scire  facias  to  repeal  a  patent, 
an  equitable  title  must  be  shewn  in  the 
party  prosecuting  the  petition,  where  it  is 
sued  out  by  a  private  individual,  and  not 
ex  officio  by  the  officers  of  the  common- 
wealth. The  language  of  the  statute 
400  puts  *this  beyond  doubt,  and  its  pur- 
pose is  commendable  and  judicious. 
If,  therefore,  the  appellants  have  not  an 
equitable  title  against  the  appellees,  the 
scire  facias  must  fail. 

It  cannot  be  denied,  that  the   want  of  an 
entry    on    the    part   of   the  grantees  under 
whom  King's  heirs  claim,  would  have  been 
fatal  to  their  title,  had  it  been  contested  by 
a  caveat.     The  entry  of  Donnell,  which  has 
not  been  successfully   assailed,    must    have 
prevailed  over  the  irregular  and  unauthor- 
ized survey  of  the  Bradens.     Nor  do  I  think 
a  failure  to  caveat  would  have  debarred  the 
appellants  from  asserting  their  equity  in  a 
court  of  chancery,  as  against  the  grantees, 
as  the  want  of  an  entry  was,  in  my  opinion, 
an  ample  excuse  for  that   failure.    The  ad- 
venturer who  has  made  his  entry  has  indeed 
always  been   held    to   be    a£fected    by    con- 
structive   notice   of   the  entries  appearing 
upon    4he    book    of   entries.     Until    he  has 
completed  his  own  works,  and  perfected  his 
title  by  a  grant,  it  is  his  business   to   look 
to  that  book,  to  see  who  interferes  with  his 
pretensions,    and    to    arrest   by   caveat  the 
surveying  and  patenting  of  a   junior  inter- 
fering location.     And  when  the  book  of  en- 
tries exhibits  no   such    interference,    when 
upon  examination  there  appears   to   be    no 
adversary  claim,  he   is  justified  in  presum- 
ing that  there  is  no  junior  locator   to  con- 
tend with.     The  attempt  to  procure  a  survey 
and    patent   without  a  previous  entry,  thus 
operates  a  fraud  upon  the  prior  adventurer, 
who  is  lulled   into   security    by    this    gross 
violation  of  the  provisions  of  the  land  law, 
and  files  no  caveat  to   the   proceeding,    be- 
cause he  is  ignorant  of  its  existence.     This 
constitutes  such  a  fraud  as  to  give  jurisdic- 
tion to  a  court  of  equity,    and    to   take  the 
case  out  of  the  operation   of  the  doctrine  of 
that    class   of   cases   of   which    Noland   v. 
Cromwell  is  at  the  head ;  and  as  against  the 
grantees,    and    all  persons  claiming  under 
them    with    actual    notice     of     the    junior 
grantee's   equitable    title,    that    title 
401      would  prevail.     But  *not  so  as  to  pur- 
chasers without  actual   notice.     Pur- 
chasers   from    patentees   are   not  bound  to 
look    behind    their    own    cr    antagonizing 
patents,    to   see   what  might  have  been  the 
state  of  equities  between  them.     The  book 
of  entries  is  presumptive   notice   to 


venturers  in  their  progress  to  a  patent,  bat 
it  would  b^  greatly  mischievous  if  pur- 
chasers under  a  patent  were  held  to  be 
affected  by  constructive  notice  of  a  prior 
entry.  If  the  first  purchaser  would  t>e  so 
affected,  every  successive  purchaser  would 
be  affected  also,  until  the  benign  influence 
of  the  equitable  limitation  should  conclude 
the  assertion  of  such  stale  and  obscure  de- 
mands. In  the  case  of  French  v.  Lroyal 
Company,  5  Leigh  627,  I  have  presented  the 
reason  which  suggested  themselves  in  sup- 
port of  this  doctrine,  and  to  them  I  refer. 

In  the  present  case,  the  defendants  allege 
that  King's  purchase  and  acquisition  of 
title  were  without  notice  of  the  plaintiffs' 
claim.  The  allegation  is  indeed  set  forth 
in  the  answer,  and  not  by  way  of  plea ;  bnt 
the  industry  of  my  brother  Carr  has  pre- 
sented a  train  of  authorities,  which  shew 
that  the  defence  may  well  be  insisted  on  by 
way  of  answer.  There  is  not,  in  the  rec- 
ord, the  slightest  attempt  to  prove  notice, 
so  that  the  defence  stands  uncontradicted 
and  unimpugned.  The  consequence  is,  that 
the  decree  is  right  and  must  be  affirmed. 

Decree  affirmed. 


402     ^Batsett't  Adm'r  &c.  v.  Cunningham's 
Adm'r. 

March,  1886.  Richmond. 

BUI  for  Accoant-When  It  Does  Not  Llo*-CMe  at  Bu-.— 

Bill  in  chancery  by  A.*s  administrator  against  B.*s 
executor  allesres.  that  plaintiff  found  amon^  ▲.*& 
papers  five  bonds  of  B.,  three  executed  to  A.  and 
two  toother  persons  who  had  transferred  (not 
assifimed)  them  to  A.  and  also  many  accoonts 
and  charges  for  wheat  and  other  things  sold  and 
money  advanced  by  A.  toB.;  that  B.  in  his  life- 
time made  many  payments  to  A.  on  various  ac- 
counts, but  there  was  a  larsre  balance  due  to  A.'b 
estate,  of  which  proof  would  in  due  time  be  ffiven 
to  the  court  or  its  commissioner:  and  that  plain- 
tiff was  advised  his  remedy  was  in  equity,  because 
the  transactions  between  A.  and  B.  were  so  com- 
plicated and  multifarious  that  a  Jury  could  not 
settle  them.— because  many  of  the  transactioas. 
and  the  payments  made  by  B.  could  not  be  under- 
stood by  any  tribunal,  without  the  aid  of  defend- 
ant's personal  knowledge  of  them,  and  the 
exhibition  of  his  testator's  books  in  his  poesession, 
—and  because  many  thin^  necessary  to  a  Just 
settlement  would  be  excluded  from  the  consider- 
ation of  a  Jury,  by  the  strictness  of  proceedings 
at  law:  On  demurrer  to  the  bill,  Hbld,  equity 
has  no  Jurisdiction  of  such  a  case. 
Eaialty  PrMtke-Rlffht  to  Answer  and  Deaar  «t  Suae 
TUBe.t— A  defendant  in  chancery  in  Virginia  may. 
at  the  same  time,  answer  and  demur  to  the  same 
matter  in  the  bill:  dissentlente  Tuckkr,  P. 

Appeal  from  an  interlocutory  decree  of 
the  circuit  superiour  court  of  Hanover. 

The  bill  was  exhibited  bj  Cunningham's 
administrator  against  the  administrator 
with  the  will  annexed  of  Bassett ;  and  it 
alleged,  that  upon  the  death  of  Cunning- 
ham in  1831,  the  plaintiff  found  among  his 
papers  five  several  bonds  of  Bassett,  three 
executed  to  Cunningham  and  two  to  other 
and  different  obligees  who  had  transferred 
(not  assigned)  them  to  him,  and  also  many 
accounts  and   charges  against    Bassett   for 


«Peilure  of  Bill  to  State  Qramids  for  e<|aitable  R«IM 
—Effect.— On  this  point,  the  principal  cas%i8  cited  in 
Yates  V.  Stuart.  89  W.  Va.  180.  Ift  S.  E.  Rep.  «&. 

tBqulty  Practice— Right  to  Answer  aad  DeoMr  at 
Same  Time.— A  defendant  may  plead  law  and  fact 
at  the  same  time  under  statute.  Ck>ok  v.  Dorsey, 
38  W.  Va.  200,  18  S.  E.  Rep.  470.  citiufiT  Dunn  v.  Dunn, 
26  Qratt  391 :  Bastett  r.  Cunninaham,  7  Leigk  401  The 
principal  case  is  also  cited  in  Reynolds  v.  Bank  of 
all  ad-  I  Virginia.  6  Gratt  184. 
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wheat  and  other  things  sold  and  moneys 
advance|l  to  him  by  Cunningham:  that 
Bassett  had,  in  his  lifetime,  made  many 
payments  to  Cunningham  on  various  ac- 
counts, the  transactions  between  them  be- 
ing multifarious;  but  there  was  a 
403  large  ^balance  due  to  Cunningham's 
estate,  whereof  evidence  should  be 
exhibited  in  due  time  to  the  court,  or  to 
its  commissioner  to  whom  the  accounts 
should  be  referred:  that  Bassett's  adminis- 
trator had  admitted  that  there  was  a  bal- 
ance due  to  Cunningham's  estate,  and 
promised  to  adjust  and  settle  the  accounts ; 
but  this  he  afterwards  declined  to  do;  and 
then  a  reference  to  arbitrators  was  pro- 
posed, but  this  was  also  ultimately  declined : 
and  that  the  plaintiff  was  advised  that  his 
proper  remedy  was  a  bill  in  equity,  because 
the  transactions  between  Bassett  and  Cun- 
ningham were  so  complicated  and  multifa- 
rious, that  it  was  impossible  for  a  jury  to 
settle  and  determine  them  with  justice  to 
either  party ;  because  many  of  the  transac- 
tions, and  the  payments  made  by  Bassett 
to  Cunningham,  could  not  be  properly 
understood  by  or  explained  to  any  tribunal, 
without  the  aid  of  the  personal  knowledge 
which  Bassett's  administrator  had  of  the 
transactions,  and  the  exhibition  of  his  tes- 
tator's books  in  his  possession,  neither  of 
which  could  be  had  in  a  court  of  law ;  and 
because  many  things  necessary  to  a  just 
settlement  of  the  accounts,  would,  by  the 
strictness  of  proceedings  at  law,  be  excluded 
from  the  consideration  of  a  jury.  There- 
fore the  bill  prayed,  that  Bassett's  admin- 
istrator should  answer  the  allegations  of 
the  bill  on  oath,  that  he  should  be  compelled 
to  produce  his  testator's  books  and  all  ac- 
counts in  his  possession  touching  the  trans- 
actions between  Bassett  and  Cunningham, 
that  proper  accounts  should  be  directed,  and 
general  relief. 

Bassett's  administrator  first  demurred  to 
part,  pleaded  to  part,  and  answered  to  the 
residue  of  the  bill.  He  demurred  to  so 
much  thereof  as  sought  relief  uopn  the  five 
bonds,  because,  so  far,  the  plaintiff  had  a 
complete  remedy  at  law,  and  therefore  was 
not  entitled  to  relief  in  equity :  to  so  much 
of  the  bill  as  related  to  the  claims  of  Cun- 
ningham's estate  against  Bassett's  estate 
on  open  accounts,  he  pleaded  the  stat- 
404  ute  of  limitations:  *and  to  the  other 
allegations  of  the  bill,  respecting  the 
defendant's  admission  that  there  was  a 
balance  due  to  the  plaintiff,  his  promise  to 
settle  the  accounts,  and  the  proposition  for 
a  reference  to  the  arbitrators,  he  answered, 
denying,  or  explaining  away,  those  allega- 
tions. And  the  plaintiff  joined  in  the  de- 
murrer, and  replied  generally  to  the  plea 
and  the  answer. 

But,  afterwards,  the  defendant  asked  and 
obtained  leave  to  demur  generally  to  the 
whole  bill ;  and  h«  accordingly  filed  such  a 
demurrer. 

Then,  the  cause  being  heard  upon  the 
bill,  the  demurrer  and  the  answer,  the 
court  overruled  the  demurrer,  and  referred 
the  accounts  between  the  parties  to  a  com- 
missioner, and  ordered  that  the  defendant 
should  produce  before  the  commissioner, 
the  books  and  accounts  of  his  testator  touch- 
ing the  accounts   between   the  parties,  and 
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should  moreover  submit  to  be  examined  in 
solemn  form  by  the  commissioner,  if 
thereto  required  by  that  oflBcer  or  by  the 
plaintiff.  The  defendant  applied  by  peti- 
tion to  this  court  for  an  appeal  from  the  de- 
cree ;  which  was  allowed. 

The  cause  was  twice  argued  here,  by 
Daniel  for  the  appellant  and  Lyons  for 
the  appellee.  Upon  the  first  argument, 
the  court  reversed  the  decree,  bat  after- 
wards, at  Lyons's  instance,  set  aside  the 
decree  of  reversal,  and  allowed  a  re-argu- 
ment. 

Daniel  maintained,  that  the  circuit  supe- 
riour  court  ought  to  have  sustained  the  de- 
fendant's demurrer  to  the  bill:  that  the 
case  shewn  in  the  bill  was  not  a  proper 
case  for  relief  in  equity,  because,  by  the 
plaintiff's  own  shewing,  he  had  plain,  com- 
plete, unembarrassed  remedy  at  law,  and 
indeed,  a  better  and  to  him  more  advan- 
tageous remedy  at  law ;  namely,  actions  of 
debt  on  the  five  bonds,  and  assumpsit  on 
his  claims  upon  the  open  accounts.  The 
difiiculty  of  proving  Bassett's  payments 
lay  upon  his  administrator.  Nor  did 
405  the  plaintiff  *want  any  discovery; 
for  he  said,  he  would,  in  due  time, 
exhibit  evidence  of  the  large  balance  due 
to  him,  to  the  court,  or  to  the  commission 
to  whom  the  accounts  should  be  referred. 
But  even  if  the  court  was  right  in  taking 
jurisdiction,  yet,  upon  overruling  the  de- 
murrer, it  should  have  directed  the  defend- 
ant to  answer,  instead  of  taking  the  bill 
pro  confesso,  and  proceeding  forthwith  to 
order  an  account,  thus  depriving  the  de- 
fendant of  the  benefit  of  his  answer,  and 
of  a  hearing  upon  the  merits.  Sutton 
V.  Gatewood,  6  Munf.  398;  1  Rev.  Code, 
ch.  66.  2  98,  p.  215. 

Lyons  said,  that  the  cause,  as  it  was  pre- 
sented to  the  court  below,  stood  on  a  de- 
murrer to  the  whole  bill,  and  an  answer  to 
part;  and  the  answer  overruled  the  de- 
murrer. 2  Madd.  Ch.  Prac,  282;  Mitf. 
Plead.  171.  Therefore,  the  court  was  right 
in  making  its  decree  upon  the  bill  and  an- 
swer, unless  the  case  sh^wn  in  the  bill  was 
in  itself  so  improper  for  relief  in  equity, 
that  the  court  could  not  entertain  jurisdic- 
tion of  it.  Here,  the  transactions  between 
the  parties  were  stated  to  be  complicated 
and  multifarious ;  and  that  they  could  not 
be  understood  by  or  explained  to  a  jury, 
without  the  aid  of  the  defendant's  personal 
knowledge,  and  an  inspection  of  his  testa- 
tor's books  and  accounts  in  his  possession. 
It  was  plain  too,  that  if  the  plaintiff  had 
resorted  to  his  remedies  at  law,  he  would 
have  had  to  bring  four  actions;  one  at  the 
least,  on  Bassett's  three  bonds  to  Cunning- 
ham himself,  two  on  the  two  bonds  of  Bas- 
sett to  others  transferred  to  Cunningham, 
and  a  fourth  on  the  simple  contract  claims. 
Upon  the  bonds  transferred,  not  assigned, 
to  Cunningham,  the  plaintiff  was  entitled 
to  relief  in  equity,  according  to  the  deci- 
sions of  tpiis  court  in  Winn  v.  Bowles,  6 
Munf.  23;  Garland  v.  Richeson,  4  Rand. 
266.  [Carr,  J.,  asked  whether  the  law,  as 
to  that  point,  was  not  altered  by  the  stat- 
ute of  March  1821,  Supp.  to  Rev.  Code,  ch. 
101,  i  1,  p.  128?]  Lyons  thought  it  was 
not;  that  the  statute  applied  to  bonds 
I  406      ^assigned,  not  to  bonds  simply  trans- 
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ferred  without  assignment.  He  said, 
this  was,  in  truth,  a  bill  for  an  account 
between  the  representatives  of  two  dead 
men,  of  complicated  and  multifarious 
transactions  between  the  decedents  in  their 
lifetime :  the  bonds  were  only  items  in  the 
account :  and  for  the  fair  and  just  settle- 
ment of  this  account,  the  bill  alleged  that 
a  discovery  from  the  defendant,  and  an 
exhibition  of  his  testator's  books  and  ac- 
counts in  his  possession,  were  necessary 
The  plaintiff  would  have  been  entitled  to 
'  an  answer  from  Bassett  on  oath,  if  he  had 
been  living :  he  was  entitled  to  a  like  dis- 
covery from  his  representative,  and  to  call 
for  the  production  of  his  testator's  books, 
which  would  be  the  best  substitute  for 
that  discovery  from  Bassett,  of  which  his 
death  had  deprived  the  plaintiff.  There- 
fore, the  demurrer  to  the  whole  bill  was 
rightly  overruled.  And  the  bill  stating 
matter  proper  for  relief  in  equity,  and  the 
defendant  having  answered  the  bill  (which 
alone  put  his  demurrer  out  of  the  case), 
he  was  afterwards  precluded  from  taking 
exception  to  the  jurisdiction.  Hickman 
V.  Stout,  2  I^igh  6. 

BROCKENBROQGH,  J.     It  was  said  by 
the  appellee's   counsel,   that   the  demurrer 
to  the    whole  bill  and  the  answer  could  not 
stand    together,    that  the  answer  overruled 
the   demurrer,    and    that  this  court  should 
therefore   disregard    the  demurrer,  and  not 
dismiss  the  bill.     The  rule  is  laid  down  by 
Mitford,    Plead,    in    Ch.    171,   that  **a  de- 
fendant may  demur  to  one    part    of  a  bill, 
plead  to  another,  answer  to  another,  and  dis- 
claim as  to  another.     But  all  these  defences 
must  clearly  refer  to  separate   and  distinct 
parts  of  the  bill.    For  the  defendant  cannot 
plead  to  that  part  to  which  he  has  already 
demurred,  neither  can    he    answer    to    any 
part  to  which  he  has    either    demurred    or 
pleaded;    the    demurrer     demanding     the 
judgment   of    the    court  whether    he  shall 
make    any    answer  &c. — An    answer 
407      will    therefore    overrule  a  *demurrer 
Ac."     So    too,  in    2  Madd.  Ch.  Prac. 
282,  it    is  said,  a    defendant  cannot  demur 
and  plead,  or  demur  and  answer,  to  the  same 
matter,  for  the  answer  will  overrule  the  de- 
murrer.    Although  such  is  the  rule  in  Eng- 
land, yet   I  think    we   should   not    hold    it 
applicable    here.     By    our    statutes,  in  all 
actions  at  law  the  defendant  may  plead  as 
many    several   matters,    whether  of  law  or 
fact,  as    he   shall   think   necessary   for  his 
defence;  and  it  has  been  repeatedly  decided 
that   a    defendant  may   plead  and  demur  to 
the  declaration.     Why  should  we  not  extend 
this    rule,  by  analogy,  to    the   proceedings 
in    courts  of  equity?    An  answer  and  a  de- 
murrer are  not  more  inconsistent  with  each 
other,  than  a    plea    to  a  declaration  and    a 
demurrer.     The  statute  of  limitations  by  its 
terms  applies   only    to   actions  at  law,  yet 
courts   of  chancery    have   always  extended 
its  benefits  to  parties  in  equity.     It  is  true 
that    another  statute  says,    that   upon   de- 
murrer overruled,  the   defendant    shall  an- 
swer within    two    months    after.     1    Rev. 
Code,  ch.  66,  i    100,   p.    216.     But  this  sec- 
tion applies   only  where   a    defendant    re- 
lies solely    on    his  demurrer,    and  does  not 
preclude    him  from   answering  at  the  same 
time  that    he    demurs.    I   am    therefore  of  | 


opinion,  that  we  should  not  consider  the 
general  demurrer  as  overruled  by  the  an- 
swer, and  that  we  are  bound  to  determine 
the  question  upon  the  demurrer,  whether 
the  plaintiff  had  or  had  not  an  effectual  and 
complete  remedy  at  law,  and  whether  equity 
should  take  jurisdiction  of  the  case?  On 
that  point  I  shall  only  say  that  I  concur 
with  my  brethren.  I  am  for  reversing 
the  decree,  and  dismissing  the  bill. 

CARR,  J.     I  think    the    demurrer  to  the 
whole  bill    ought  to  have  been    sustained, 
and  the  bill  dismissed.     It  is  clearly  an  at- 
tempt to  bring    into    equity,   matters  far 
more  proper  for  the  legal    forum.    Look  at 
the    stating  part   of  the    bill,   where  alone 
we  are  to  find  the  case :    what   is  it?    Sim- 
ply, that  the  plaintiff    found    among 
408      the    papers    of    *his    intestate,     five 
bonds  executed  by  Bassett,  and  which 
were  the  property  of  his  intestate,  and  also 
many    accounts  and   charge.s   against  Bas- 
sett, for  wheat  and  other   things   sold  and 
money    advanced    him     by    his    intestate. 
This  I  consider  the  whole  case  stated  in  the 
bill.     To  be  sure  there  is  much  more,  going 
to   shew,  by  way   of  argument  and  conclu- 
sion from  these  premises,  the   propriety  of 
going  into  chancery :  but  this,  so  far  from 
adding   to  the  case,  is  itself  a  fault   in  the 
bill,    for  we  know  that  pleadings    are   not 
to  be    argumentative.    Look    then    at   the 
case    stated,    and    where  is  the  ground   of 
equity?    The  five  bonds,  surely,  do  not  g^ve 
it ;  for  on  them  there  was  complete  redress 
at    law :  it  is  stated,    to    be    sure,  that  the 
plaintiff  could   not  ascertain  the  payments 
made    to  the  bonds,    without  the  aid  of  the 
defendant's   oath,  and  the  books  of  the  in- 
testate :  but  this  is  a  new  ground  of  equity 
to   me.     The    plaintiff    had  the    bonds:  it 
was  for  the  defendant  to  make  out  the  pay- 
ments; that  was  his  affair.    Take  away  the 
bonds,  and  what  remains?    This  alone,  that 
there    were   many    accounts    and    charges 
against  Bassett  for  wheat  and  other  things 
sold  and  money  advanced  him,  and  that  he 
has   made    many    payments.     Will   such   a 
charge  as  this  give  jurisdiction    to  equity? 
Does  it  state  mutual    demands?    No:  it    is 
expressly  made  up,   solely   of  demands  on 
one    side,    and    payments    on     the    other. 
But,  moreover,  the  manner  of  the  statement 
is  wholly  inadmissible.     It  is  this:  *'rhave 
many  accounts  against  defendant  for  wheat 
and  other  things  sold  and  money  advanced 
to  him,  and  I  pray  a  decree   for    such    t>al- 
ance  as  may  be  due  me."     Is    not   such  a 
bill  demurrable  for  the  vagueness  and  loose- 
ness of  the  case  stated?    How    should  a  de- 
fendant   answer   such    a    case?    There    is 
nothing  specific ;  no  account  stated.     It  was 
impossible    that  he  could  have    the  benefit 
of  his  answer  to  such  a  bill;  and  therefore 
he  might  well  put  it  to  the  court  to  say  (as 
the  demurrer  does)    whether    he    shall  be 

held  to  answer.  I*  think,  on  these 
409      ^grounds,    that    the   demurrer   ought 

to  have  been  sustained,  and  that  we 
must  reverse  the  decree  and  dismiss  the 
bill. 

CABELL,  J.  We  may  allow  to  the  state- 
ments in  the  bill  the  utmost  latitude  which 
can  be  claimed  for  them,  and  yet  they  do 
not  make  a  case  to  entitle  the  plaintiff  to 
the  interposition  of  a  court  of  equity. 
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The  case  stated  by  the  bill  is  not  one  of 
mutual  accounts  or  demands.  The  demands 
are  all  on  the  side  of  the  plaintiff ;  consist- 
ing, as  stated  by  himself,  of  five  bonds  ex- 
ecuted by  the  testator  of  the  defendant, 
and  of  many  accounts  and  charges  against 
him,  for  wheat  and  other  things  sold  and 
money  advanced  him  by  the  plaintiff's  in- 
testate, with  an  admission  that  many  pay- 
ments had  been  made  by  the  testator  of 
the  defendant.  There  is  no  allegation  of 
a  want  of  proof  to  establish  these  demands : 
certainly  not  as  to  the  bonds,  for  they 
prove  themselves,  unless  denied  by  a  plea 
of  non  est  factum.  And  even  if  the  plain- 
tiff stood  in  need  of  a  discovery  from  the 
defendant  as  to  the  open  accounts,  or  if 
there  were  mutual  accounts,  and  the  plain- 
tiff had  therefore  a  right  to  go  into  a  court 
of  equity  as  to  them,  that  would  not  justify 
his  joining  the  bonds  with  them.  But  no 
want  of  proof  is  alleged,  even  as  to  the 
open  accounts.  The  truth  is,  that  the  only 
^difficulty  as  to  proof  relates  to  the  pay- 
ments. But  that  is  a  novel  argument  in 
the  mouth  of  a  creditor;  and  not  less  novel 
than  inadmissible.  For,  unless  he  is  pre- 
pared to  admit  the  payments,  why  shall  he 
complain  of  the  difficulty  of  proving  them*^ 
It  will  be  time  enough  to  attend  to  it,  when 
it  shall  be  urged  by  the  debtor  as  a  ground 
for  equitable  relief.  The  plaintiff  had  a 
plain  and  adequate  remedy  at  law,  and  his 
bill  in  equity  ought  to  have  been  dismissed 
on  the  general  demurrer  filed  by  the  defend- 
ant. And  I  concur  in  the  opinion  expressed 
by  my  brother  Brockenbrough  (and  for  the 
reasons  i^signed  by  him),  that  it  is 
410  competent  to  a  defendant  *in  chan- 
cery, in  Virginia,  to  file  at  the  same 
time  an  answer  and  also  a  demurrer  to  the 
same  bill.  I  think  the  decree  should  De 
reversed,  and  the  bill  dismissed. 

BROOKE,  J.  It  is  unnecessary  to  add 
any  thing  to  what  has  been  said  by  my 
brother  Cabell,  ^ith  whom  I  entirely  con- 
cur. 

TUCKER,  P.  This  record,  though  a 
short  one,  presents  a  tangled  skein.  The 
defendant  first  demurred,  pleaded  and  an- 
swered to  various  parts  of  the  bill,  and  the 
plaintiff  took  issue.  Afterwards,  he  filed 
a  general  demurrer  which  was  joined. 
This  general  demurrer  and  the  answer  could 
not  stand  together,  as  a  party  cannot  at  the 
same  time  demur  and  answer  to  the  same 
matter.  We  must,  therefore,  consider  the 
answer  as  waived,  and  the  demurrer  substi- 
tuted for  it,  or  we  must  throw  the  demurrer 
out  of  the  case.  Either  way,  there  was 
error.  Take  it  upon  the  demurrer:  then 
upon  overruling  it,  the  defendant  should 
have  been  ordered  to  answer  over  in  two 
months;  1  Rev.  Code,  ch.  66,  {  100,  101,  p. 
216.  On  the  contrary,  if  the  cause  should 
have  been  considered  as  standing  upon  the 
answer,  then  there  was  no  proof,  nor  in- 
deed any  allegation  in  the  bill,  which  jus- 
tified a  reference  of  the  accounts.  For  I 
take  it,  that  regularly  a  reference  cannot 
be  directed  until  the  hearing,  without  con- 
sent; Wyatt's  Prac.  Reg.  363,  364;  1 
Grant's  Chan.  246;  Clarke  v.  Tinsley's 
adm'r,  4  Rand.  250;  Cutting  v.  Carter,  4 
Hen.  A  Munf.  478,  nor  then,  unless  the 
plaintiff  shews  himself,  by    the  proofs,  en- 


titled to  an  account.  Upon  the  hearing  in 
this  case,  therefore,  the  bill  should  have 
been  dismissed,  as  there  was  no  title  of 
proof,  and  indeed  no  demand  in  the  bill, 
which  called  for  a  reference.  The  case  is, 
in  truth,  an  action  of  debt  upon  sundry 
bonds,  brought  in  equity  instead  of  the 
proper  tribunal,  a  court  of  law.  True,  it 
is  alleged  that  accounts  of  wheat  &c.  deliv- 
ered by  Cunningham  to  Basset  that 
have  been  found  among  Cunning- 
411  ham's  ^papers.  But  these  accounts 
are  not  produced,  and  they  might 
and  ought  to  have  been  produced  to  enable 
the  defendant  to  answer  to  them.  If  they 
were  charges  which  the  plaintiff  intended 
to  maintain  by  proofs,  the  defendant  had 
a  right  to  know  them,  that  he  might  put 
them  in  issue  by  denial,  and  have  the  ben- 
efit of  his  answer.  If  they  were  charges  the 
proof  of  which  depended  on  discovery,  they 
ought  to  have  been  specified,  since,  other- 
wise, it  was  impossible  that  the  defendant 
by  his  answer  could  give  the  necessary 
information.  Such  a  vague  and  uncertain 
statement  in  a  bill  should  pass  for  nothing. 
I  look  upon  the  whole  which  relates  to  the 
accounts  and  to  the  knowledge  of  Bassett, 
to  be  out  of  the  case,  as  the  allegations  are 
too  indefinite  to  be  answered  to,  and  the 
matter  of  the  bill  too  vague  to  be  decreed, 
even  if  it  had  been  taken  for  confessed. 
I  should,  therefore,  have  thought  it  prop- 
erly dismissed  for  want  of  jurisdiction,  even 
upon  the  supposition  that  the  case  stood 
upon  the  general  demurrer.  For  the  de- 
mand, so  far  as  it  is  tangible,  is  one  which 
might  have  been  and  ought  to  have  been 
asserted  at  law ;  and  as  it  respects  the  ac- 
counts and  the  matter  within  the  knowledge 
of  the  defendant,  the  charge  is  too  indefi- 
nite and  vague  to  te  entitled  to  considera- 
tion. The  demurrer  confesses,  indeed,  all 
the  statements  of  the  bill,  but  when  those 
statements  are  utterly  vague  and  indefinite 
or  shew  no  title  in  the  plaintiff  to  relief, 
such  confession  is  of  no  avail.  It  does  not 
appear  what  are  the  plaintiff's  demands; 
it  is  not  distinctly  alleged,  that  there  is 
any  part  of  his  demand  that  he  cannot  sus- 
tain without  a  reference  to  the  books  and 
the  conscience  of  the  defendant ;  nor  does 
it  distinctly  appear,  that  the  open  account 
demands  of  the  plaintiff  are  such  as  to  give 
a  court  of  equity  jurisdiction.  The  bill  is 
indeed  ingeniously  drawn  with  a  view  to 
give  colour  of  jurisdiction,  but  I  think  it 
is  not  more  than  colourable,  and  I  am  there- 
fore of  opinion  that  it  ought  to  have  been 
dismissed.  * 
Decree  reversed,  and  bill  dismissed. 


412 


♦Foreman  v.  Murray  &  ux. 
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QuardUn  and  Ward— Suit  for  Accountlns:— Comnils- 
sloner's  Report— Failure  to  Except  to  In  Lower  Court 
—Effect*— In  suit  by  ward  against  ffuardian  for 
settlement  of  the  guardianship  accoants.  the 
bill  insists  that  the  guardian  should  be  charged 


♦Commissioner's    Report— Exception    to— Waiver.— 

Where  a  party  fails  to  object  to  a  commissioner's 
report  in  the  court  below  he  waives  the  objection 
in  the  appellate  court  For  this  proposition  the 
principal  case  is  cited  and  approved  in  Mosby  v. 
Mosby.  9  Gratt.  608  (see  note).  See  monographic 
noitf  on  "Commissioners  in  Chancery"  appended  to 
Whitehead  v.  Whitehead,  23  Gratt.  876. 
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with  Interest  whlcb  he  has  not  actually  received, 
and  the  guardian,  by  his  answer,  contests  the 
charfire:  but  he  files  no  exception  to  the  account 
reported  by  the  commissioner,  which  makes 
the  charge  of  interest,  and  is  the  foundation 
of  the  decree  against  the  sruardian:  Hsld.  it  is 
too  late  in  the  appellate  court  to  object  to  the 
decree  on  this  ground:  dissentiente  Brockbn- 
BROUGH.  J.,  and  Tucker.  P. 

Same— Allowance  to  Guardian  In  Settlement— Payment 
of  Debts  of  Ward's  Father.— A  aruardian  having'  re- 
ceived the  ward's  personal  estate  from  the  ad- 
ministrator of  his  father,  and  paying  a  debt  justly 
due  from  decedent's  estate,  is  entitled  to  credit 
with  the  ward  for  such  paymenL 

Same— Same— For  Disbursements. t— A  guardian  shall 
be  allowed  his  disbursements  on  account  of  the 
ward,  though  they  exceed  the  income  of  the  estate 
in  the  guardian's  hands,  if  they  do  not  exceed  the 
Income  of  the  ward's  whole  estate,  in  the  hands 
of  the  guardian  and  of  the  administrator  of  the 
ward's  father. 

Appeal  from  a  decree  of  the  superiour 
court  of  chancery  of  Williamsburg. 

John  Foreman  died  intestate  in  1816, 
leaving  a  widow,  Delilah,  and  two  infant 
children,  Adeline  and  John.  Administra- 
tion of  his  estate  was  granted  to  Isaiah  Wal- 
lace ;  who  also,  for  some  time,  received  the 
profits  of  the  real  estate  of  his  intestate. 
In  July  1817,  Delilah,  the  widow,  married 
Willoughby  Foreman,  who  was  appointed 
guardian  of  his  wife's  infant  children  of 
her  first  marriage ;  of  John  in  March  1819, 
and  of  Adeline  in  February  1820.  The  ac- 
count of  Wallace's  administration  was  au- 
dited and  settled  before  auditors  appointed 
by  the  county  court  which  granted  the  ad- 
ministration ;  and  the  account  so  settled 
shewed  a  balance  due  to  the  estate  of  3483 
dollars;  but  in  this  account,  no  charge  was 
made  of  interest  on  the  annual  balances  in 
the  administrator's  hands;  and  the 
413  moneys  which  he  *had  received  on 
account  of  the  rents  of  the  real  estate, 
were  debited  to  him.  The  administrator, 
in  1821,  after  closing  his  administration, 
put  the  slaves  of  his  intestate's  estate  into 
the  hands  of  Willoughby  Foreman,  the  hus- 
band of  the  widow,  and  the  guardian  of  the 
two  infant  distributees,  and  he  thenceforth 
took  the  profits  of  the  slaves  as  well  as  of 
thelands  belonging  to  the  estate.  His  ward 
Adeline  lived  with  him,  from  the  time  of 
his  marriage  with  her  mother  till  her  own 
marriage,  except  the  years  1818  and  1819, 
when  she  was  boarded  out  to  go  to  school: 
John  lived  with  him  the  whole  time.  Mrs. 
Foreman  died  in  November  1821.  In  May 
1823,  Adeline  married  Richard  Murray; 
John  was  still  an  infant  about  nine  years 
old. 

In  May  1824,  Murray  and  wife,  and  the 
infant  John  Foreman  by  Murray  his  next 
friend,  exhibited  this  bill  against  Wil- 
loughby Foreman,  praying  a  settlement  of 
his  accounts  of  guardianship.  The  bill 
charged  him  with  divers  acts  of  misman- 
agement and  injustice ;  and  it  charged  in 
particular,  that  though  the  administrator, 
in  the    settlement   of  his  accounts,  had  not 


tOuardlan  and  Ward— Expenditures  by  Quardlan— 
Allowance  for— In  Bennett  v.  Claiborne.  23  Gratt 
374.  it  is  said:  "The  court  is  also  of  opinion  that  as 
the  expenditures  for  the  ward  by  her  guardian 
Bennett,  and  the  executor  Wilson  did  not  exceed 
the  aersrreffate  of  her  income  from  the  whole  of  her 
estate,  and  were  not  grreater  than  her  station  in 
life,  and  her  estate  justlfled,  the  said  gruardians. 
are  entitled  to  be  credited  for  said  disbursements. 
Foreman  t\  Murray  rf*  Wife,  7  Leioh  A\%"  See  mono- 
graphic note  on  "Guardian  and  Ward"  appended  to 
Barnum  v.  Frost,  17  Gratt.  898. 


been  charged  with  interest  on  the  annual 
balances  in  his  hands,  which  made  up  the 
general  balance  of  3483  dollars,  yet  the  ad- 
ministrator had  in  fact  paid  interest  on  the 
annual  balances  to  the  guardian,  becaase 
he  had  paid  him  the  general  balance  of  3483 
dollars  by  transferring  to  him  bonds  taken 
by  him  in  the  course  of  his  administration* 
which  bonds  bore  interest  from  their  date. 
Willoughby  Foreman,  in  his  answer, 
denied  all  the  allegations  of  mismanage- 
ment and  injustice;  and  he  denied,  that  he 
had  ever  received  from  the  administrator 
any  thing  more  than  the  general  balance 
of  3483  dollars,  reported  to  be  due  from  him 
to  the  intestate's  estate,  and  consequently, 
he  insisted,  that  he  ought  not  to  be  held 
accountable  for  interest  with  which  the  ad- 
ministrator had  not  been  charged  in  the 
settlement  of  his  accounts,  and  which  he 
the  guardian  had  never  received. 

414  *The  chancellor  referred  the  guard- 
ian's   accounts   to     a   commissioner, 

to  be  stated  and  settled.  The  commissioner 
made  a  report,  upon  which  the  controverted 
questions  in  the  cause  arose.  Of  these 
there  were  very  many,  but  all  of  them  were 
mere  questions  of  fact    but  the  following — 

1.  The  commissioner  restated  Wallace's 
administration  account,  charging  him  with 
interest  on  the  annual  balances  in  his. 
hands  as  chey  accrued,  and  thus  argnment- 
ing  the  general  balance  due  on  that  account* 
from  3483  dollars,  reported  by  the  county 
court  auditors,  to  3744  dollars,  one  third  of 
which  he  carried  to  the  debit  of  the  guard- 
ian, in  his  accounts  with  each  of  his 
wards.  This  was  done,  without  any  proof 
that  the  guardian  had  received  the  interest 
from  the  administrator,  in  any  way  what- 
ever. And  though  this  was  a  point  par- 
ticularly litigated  in  the  pleadings,  yet  no 
exception  was  taken  by  the  defendant  to 
the  report  for  the  charge  of  interest.  The 
chancellor  approved  the  report  in  this  par- 
ticular. 

2.  There  was  a  debt  due  from  the  intes- 
tate John  Foreman's  estate  to  one  Bassett 
Butts,  which  was  paid  by  the  guardian,  in 
1822,  out  of  the  estate  of  his  wards  in  his 
hands,  amounting  to  589  dollars ;  and  the 
commissioner,  in  stating  the  guardian's 
accounts,  allowed  him  a  credit  against  his 
wards  respectively  for  the  proportions  of 
this  debt  chargeable  to  each.  There  was 
no  doubt  that  the  debt  was  justly  due  from 
John  Foreman's  estate  to  Butts,  and  that 
the  debt  was  paid  by  the  guardian.  Yet  the 
plaintiffs  excepted  to  the  credit  allowed 
the  guardian  on  account  of  this  payment, 
because  they  said  the  payment  by  the  guard- 
ian was  gratuitous.  And  the  chancellor 
sustained  the  exception. 

3.  The  disbursements  of  the  guardian 
for  his  wards,  respectively,  exceeded,  in 
some  years,  the  profits  of  their  lands  and 
slaves  in  the  guardian's  hands,  and  upon 
the  whole  account,  exceeded  somewhat  the 
profits   of    that     part      of     their     estate; 

but    they    did    not    exceed  the  aggre- 

415  gate  *of  those  profits  and  the  wards' 
share  of  the  interest  on  the  balance  of 

3483  dollars  in  the  hands  of  Wallace  the 
administrator.  Under  these  circumstances, 
the  commissioner  credited  the  guardian  for 
the    whole  of    his   disbursements  for  each 
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ward.  The  plaintiffs  excepted,  because, 
they  insisted,  the  guardian  was  not  author- 
iased  to  expend  on  his  wards  any  more  than 
the  profits  of  their  estate  in  his  hands. 
And  the  chancellor  (upon  the  authority,  it 
seemed,  of  Myers  v.  Wade,  6  Rand.  444), 
sustained  the  exception. 

The  accounts  being  referred  again  to  the 
commissioner  to  be  reformed  according  to 
the  opinions  of  the  court  on  the  points  ex- 
cepted to,  he  reported  two  statements  of  the 
guardian's  accounts. 

In  the  first,  he  credited  the  guardian  for 
only  so  much  of  his  disbursements  for  his 
wards,  as  the  yearly  profits  of  their  estate 
in  his  hands  amounted  to ;  and  disallowed 
the  credit  he  claimed  on  account  of  the  debt 
due  to  Butts  which  he  had  paid.  Upon  the 
accounts  so  stated,  there  was  a  balance 
found  due  to  Murray  and  wife,  of  1818  dol- 
lars, with  interest  on  1284  dollars  from  the 
1st  July  1830;  and  to  John  Foreman,  2498 
dollars,  with  interest  on  1%6  dollars  from 
the  same  date. 

In  the  second,  he  credited  the  guardian 
with  the  full  amount  of  his  disbursements 
for  his  wards;  and  upon  the  account  so 
stated,  the  balance  found  due  to  Murray 
and  wife  was  1151  dollars  with  interest  on 
776  dollars  &c.  and  the  balance  due  to  John 
Foreman  was  2181  dollars  with  interest  on 
1690  dollars  &c. 

The  chancellor,  approving  the  first  state- 
ment, decreed  that  the  defendant  should 
pay  to  the  plaintiffs,  respectively,  the  bal- 
ances thereby  appearing  due  to  them.  And 
the  defendant  appealed  from  the  decree. 

The  case  was  argued  here,  by  Robinson 
for  the  appellant  and  Johnson  for  the  ap- 
pellees, upon  the  points  above  stated;  and 
upon  an  objection  taken  by  Robin- 
416  son  to  the  *final  decree — that  it  was 
erroneous  in  decreeing  the  defendant 
to  pay  the  balance  due  to  the  infant  plain- 
tiff, to  him,  though  he  was  still  an  infant, 
and  the  defendant's  own  ward.  Johnson 
admitted  that  this  was  irregular;  but  he 
said,  there  was  no  need  to  correct  it,  since 
the  ward  was  now  certainly  of  full  age. 

CABELL,  J.  I  am  of  opinion,  that  it 
is  too  late  for  the  appellant  to  object,  that, 
in  the  settlement  of  his  guardianship  ac- 
counts,/he  has  been  charged  with  interest 
as  having  been  received  from  Wallace  the 
administrator  of  John  Foreman,  when  in 
fact  he  did  not  receive  it.  The  account  of 
Wallace's  administration  had  been  reformed 
by  the  commissioner  by  introducing  rests 
into  it,  and  charging  the  administrator 
with  interest  on  the  annual  balances,  ac- 
cording to  the  principles  of  the  court,  up  to 
the  time  when  the  administrator  settled 
with  the  guardian  ;  and  the  balance  of  prin- 
cipal and  interest  thus  ascertained  by  this 
reformed  statement,  was  made  the  basis  of 
the  settlement  of  the  guardianship  ac- 
counts; one  third  of  the  balance  of  princi- 
pal and  interest  being  charged  to  the 
guardian,  in  the  account  with  each  of  his 
wards.  There  may  have  been  circumstances 
to  justify  this  course;  and  as  there  was  no 
objection  made  to  it  on  the  part  of  the  guard- 
ian, we  are  bound,  according  to  the  uni- 
form practice  of  this  court,  to  presume  that 
it  was  correct.  Moreover,  the  report  of 
the  commissioner  on    the  guardianship  ac- 


counts, having  been  excepted  to  by  the 
wards  on  other  grounds,  and  some  of  these 
exceptions  having  been  sustained  by  the 
chancellor,  the  report  was  recommitted,  to 
be  reformed  accordingly.  That  report  was 
made  and  returned,  accompanied  by  alter- 
native statements  of  the  guardianship 
accounts.  In  these  statements,  the  com- 
missioner's reformed  report  of  the  adminis- 
tration account,  charging  interest,  was 
again  made  the  basis  of  the  settlement  of 
the  guardianship   accounts;    yet   the 

417  guardian  *again  abstained  from  filing 
any   exception    to   this  course.     It  is 

surely  too  late  to  make  one  in  this  court. 

The  chancellor's  decree  is  in  conformity 
to  the  first  statement  of  the  guardianship 
accounts.  Now  the  only  difference  between 
that  statement  and  the  second  statement, 
is,  that  in  the  first  no  expenditures  of  the 
guardian  for  his  wards  are  allowed,  beyond 
the  incomes  of  their  estates  in  his  hands; 
but  in  the  second,  the  allowance  of  his 
expenditures  is  regulated  by  a  regard,  as 
well  to  the  incomes  of  their  estates  in  the 
hands  of  the  administrator  of  their  father, 
as  to  the  incomes  of  their  estates  in  the 
hands  of  the  guardian.  I  am  clearly  of 
opinion,  that  the  principle  of  the  second 
statement  was  correct,  and  ought  to  have 
been  adopted  by  the  chancellor ;  and  I  would 
now  reverse  the  decree,  and  enter  one 
conformable  to  the  second  statement,  were 
it  not  that  the  commissioner,  in  this  state- 
ment also,  acting  on  a  previous  direction  of 
the  chancellor,  has  excluded  a  credit  to  the 
guardian  for  the  money  which  he  paid  on 
account  of  Butts's  debt.  I  think  he  ought 
to  have  been  credited  for  it. 

Therefore,  I  am  of  opinion  that  the  de- 
cree should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  up  a 
decree  according  to  the  last  statement  of 
the  commissioner,  after  having  allowed 
the  appellant  credit  with  his  wards,  for 
their  proportion  of  the  money  paid  by  him 
on  account  of  the  debt  due  to  Butts. 

CARR  and  BROOKE,  J.,  concurred. 

BROCKENBROUGH,  J.,  dissented  on  the 
first  point,— that  relating  to  the  charge  of 
interest  to  the  guardian,  which  he  had  not 
received  from  the  administrator, — and  con- 
curred on  the  other  points. 

TUCKER,  P.  I  am  of  opinion  that  the 
decree  is    erroneous  in   the  following 

418  particulars:     1.  In  charging   the  *de- 
fendant    Foreman  as  guardian,  upon 

the  basis  of  his  having  received  more  than 
the  sum  of  3483  dollars  from  the  adminis- 
trator, when  there  is  no  proof  of  his  having 
received  more  than  that  sum,  or  that  he 
had  ever  received  from  the  said  administra- 
tor any  further  sum  for  or  on  account  of 
interest.  2.  In  rejecting  the  payment  to 
Butts,  the  evidence  of  which  is  decisive, 
and  its  propriety  obvious,  as  there  were 
abundant  personal  assets  for  the  satisfac- 
tion of  the  debts.  3.  In  limiting  the  allow- 
ance for  board  and  the  annual  expenses  of 
the  wards,  to  the  annual  income  which 
came  to  the  hands  of  the  guardian  himself, 
without  adverting  to  the  fact  that  the  estate 
in  the  hands  of  the  administrator  afforded 
a  revenue  in  addition  to  that  received  by 
the  guardian,  more  than  adequate  to  the 
expenses    of    the  wards.     Further,  without 
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undertaking  to  decide,  upon  the  evidence, 
what  allowance  would  be  reasonable,  I  am 
of  opinion  that  there  was  no  obligation 
on  Foreman  to  support  his  wards;  that 
there  is  no  adequate  testimony  of  the 
waiver  of  compensation ;  that  their  services 
were  not  equivalent  to  their  expenses,  and 
that  the  guardian  ought  to  be  allowed  a 
reasonable  compensation  for  their  board, 
and  for  all  just  and  reasonable  disburse- 
ments not  exceeding  the  profits  of  the 
wards*  estate,  taking  into  the  estimate  that 
portion  of  it  which  was  at  the  time  in  the 
hands  of   the  administrator. 

Decree  reversed,  and  cause  remanded, 
with  directions  to  enter  a  decree  according 
to  the  last  statement  of  the  commissioner, 
after  having  allowed  the  appellant  credit 
with  his  wards  for  their  proportions  of  the 
money  paid  by  him  on  account  of  the  debt 
due  to  Butts.         

419  ^Thompsons  v.  Meek. 

April,  1886,  Richmond. 

WlllA*— Qnuit  of  Adnlnlstratloii— Failure  of  Record  to 
State  Renundatlon  by  Executors— Effect.— A  court 
of  probat  receives  proof  of  a  will  and  admits  it  to 
record,  and  six  months  afterwards  crrants  admin- 
istration with  the  will  annexed:  and  it  does  not 
appear  by  the  record  of  the  court  of  probat  that 
the  executors  named  in  the  will  had  ever  re- 
nounced: Held,  the  failure  to  state  such  renunci- 
ation upon  the  record  does  not  make  the  ffrant 
of  administration  absolutely  void. 

Same— Same— Presunptlon  as  to  Regularity.— In  a 
suit  in  equity  by  devisees  affainst  an  administra- 
tor wih  the  will  annexed  and  a  purchaser  from 
him.  the  court  will  presume  the  arrant  of  adminis- 
tration to  be  resrular.  unless  its  regularity  be 
drawn  in  question  by  the  pleadings. 

Same— Same -Reoundatlon  by  Executor— Parol  Evi- 
dence.—If  the  ffrant  of  administration  with  the 
will  annexed  be  alleged  to  be  irregular  upon 
the  flrround  that  the  executor  had  not  renounced 
the  fact  of  such  renunciation  may  be  established 
by  parol  evidence. 

3ame— Construction— Payment  of  Debts— Case  at  Bar. 
—A  testator  directs  1st,  that  his  funeral  expenses 
and  all  his  Just  debts  be  paid:  Sdly,  he  desires 
that  certain  lanes,  which  he  specifies,  be  sold  by 
his  executors,  and  the  money  appropriated  to 
the  payment  of  debts;  he  then  devises  a  particular 
tract  of  land  to  his  son  and  daughter:  afterwards 
he  directs,  if  necessary  for  the  payment  of  his 
debts,  that  a  certain  ne? ro  boy  be  sold  for  the 
purpose:  and  if  the  lands  and  nesro  directed  to 
be  sold  should  not  be  sufficient  for  the  payment  of 
his  debts,  he  then  directs  that  a  part,  the  least  in 
value,  of  the  tract  sriven  his  son  and  daughter,  be 
sold  "to  fully  satisfy  and  pay  all  his  just  debts:'* 
Hbld,  the  testator's  meaning  was,  that  all  his 
debts  should  be  fully  satisfied,  and  so  much  of  the 
tract  of  the  land  last  mentioned  be  sold  as  would 
effect  the  purpose,  even  thouffh  it  mi^ht  take  the 
whole;  but  that,  before  any  part  of  this  tract  was 
sold,  the  other  property  specifically  appropriated 
to  the  payment  of  debts  ousrht  first  to  be  applied 
to  that  object. 

James  P.  Thompson  of  Washington 
county,  by  his  last  will  dated  the  9th  of 
June  1813,  devised  as  follows:  **lst,  I 
desire  that  my  funeral  expenses  and  all  my 
just  debts  be  paid.  2d  item,  I  desire  that 
after  my  decease  the  lands  around  the  sev- 
eral tracts  of  land  b3'  me  conveyed  and  sold 
to  different  persons,  lying  in  Burk's  gar- 
den,  Tazewell  county,  be  sold  off  by 

420  my  executors,  and  *sold  to  the  best 
advantage,  by  private  sale  or  other- 
wise, and  the  money  arising  therefrom  to 
be  appropriated  to  the  payment  of  my  debts. 
Item,  the  above  land  designated  to  be  sold 
is  not  to  interfere  with  that  hereunder  be- 
queathed to  my  little  son  and  daughter. 
Item,  I  bequeath    and    give    unto    my    son 
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Patton  James  Thompson  and  my  little 
daughter  Catharine  Shelby  Thompson,  all 
that  tract  of  land  on  which  I  now  live,  in- 
cluding the  Blue  springs,  Cherry  tree  fields 
and  Slusse's  lease,  and  adjoining  the  lands 
I  sold  to  A.  Thompson  and  others.  Item, 
I  give  to  my  beloved  wife  Margaret  one 
third  part  of  the  above  bequeathed  tract  of 
land  given  to  my  little  son  and  daughter." 
After  bequeathing  to  his  wife,  in  absolute 
property,  his  household  and  kitchen  furni- 
ture and  some  other  articles  of  personalty, 
and  three  slaves  for  her  life,  and  to  his  son 
and  daughter  two  slaves  each,  the  testator 
proceeded  thus — **Item,  I  order,  if  neces- 
sary for  the  payment  of  my  debts,  that 
Peter,  a  negro  boy  I  purchased  from  Day, 
be  sold  for  that  purpose.  Item,  I  further 
order  that  if  the  lands  I  now  hold,  the  lanc^ 
and  negro  I  have  directed  to  be  sold  be  not 
sufficient  for  the  payment  of  my  debts,  that 
there  be  a  part  the  lease  in  value  of  the 
tract  I  have  bequeathed  to  my  son  and 
daughter,  be  sold  to  fully  satisfy  and  pay  all 
my  just  debts. '  *  The  testator  then  directed 
his  executors  to  sell,  on  twenty  months 
credit,  all  his  personal  property  not  be- 
queathed by  his  will;  and  appointed  James 
Shelby  and  William   Poston    his  executors. 

The  testator  died  in  February  1814;  and 
his  will  was  proved  and  admitted  to  record 
in  the  county  court  of  Tazewell,  on  the 
26th  day  of  April  1814. 

On  the  2Sth  day  of  October  1814,  the 
county  court,  on  the  motion  of  William  P. 
Thompson  the  brother  of  the  testator, 
granted  him  administration  with  the  will 
annexed.  The  order  granting  the  admin- 
istration did  not  state  that  the  execators 
named  in  the  will  had  been  summoned,  or 
had  renounced  the  executorship,  nor 
421  did  *it  in  any  way  notice  them. 
Neither  did  it  state  that  the  widow 
had  relinquished  her  right  to  qualify  as 
administratrix,  or  otherwise  refer  to  her. 
It  was  simply  an  order  grantinir  adminis- 
tration with  the  will  annexed  to  William 
P.  Thompson,  on  his  motion. 

In  July  1817,  Margaret  Thompson  the 
widow,  and  Patton  James  Thompson  and 
Catharine  Shelby  Thompson  the  infant 
children  of  the  testator,  by  the  said  Blar- 
garet  their  mother  and  next  friend,  filed 
their  bill  against  William  P.  Thompson 
the  administrator  with  the  will  annexed, 
and  Joseph  Meek,  in  the  superiour  court  of 
chancery  for  the  Wythe  district;  setting 
forth  the  provisions  of  the  will  as  at>ove 
recited;  that  the  testator  had  no  confidence 
in  his  brother  William  P.  Thompson,  and 
wished  to  exclude  him  from  having  any 
thing  to  do  with  his  estate ;  that  the  execu- 
tors named  in  the  will  failing  to  apply  for 
probat  thereof,  and  not  appearing  to  re- 
nounce the  executorship,  the  said  William 
P.  Thompson,  contrary  to  the  wish  and 
intention  of  his  deceased  brother,  and  con- 
trar3'  to  law,  as  the  complainants  were  ad- 
vised, applied  for  and  obtained  letters  of 
administration  with  the  will  annexed,  and 
having  so  obtained  them,  instead  of  sell- 
ing the  lands  first  devised  to  be  sold  for 
payment  of  debts,  allowed  the  debts  of  the 
testator  to  be  collected  by  execution  and 
sale  of  the  slaves  bequeathed  to  the  com- 
plainants, and  without  selling  first  the  land 
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a.round  the  several  tracts  of  land  conveyed 
and  sold  to  different  persons  by  the  testa- 
tor, proceeded  to  sell,  not  a  part  the  least 
in  value  of  the  lands  devised  to  the  com- 
plainants, but  the  main  body,  the  very 
lands  intended  for  the  complainants,  to  wit, 
the  Blue  springs.  Cherry  tree  fields  and 
Slusse's  lease,  and  these  he  sold  to  Joseph 
Meek,  who  well  knew  the  provisions  of 
the  testator's  will,  the  state  of  his  affairs, 
that  the  lands  devised  to  be  first  sold  had 
not  been  sold,  and  that  no  such  sale  as 
was  made  to  him  was  necessary  for  the 
payment  of  the  testator's  debts,  or  author- 
ized by  his  will ;  that  the  administra- 

422  tor  *had  applied  the    proceeds  of  the 
sale  to  his  own  use;  and  that  he  had, 

by  multiplied  acts  of  mismanagement  and 
fraud,  left  the  complainants  without  the 
means  of  subsistence.  The  bill  therefore 
prayed,  that  the  sale  of  the  land  to  Meek 
might  be  set  aside;  that  the  administrator 
might  be  required  to  shew  what  lands  of 
the  testator  he  had  sold,  to  whom,  and  on 
what  terms,  and  to  exhibit  an  inventory 
of  the  testator's  goods,  chattels  and  cred- 
its, and  a  list  of  the  debts  due  from  him  at 
the  time  of  his  decease,  and  to  render  an 
account  of  his  transactions  as  administra- 
tor; and  general  relief. 

William  P.  Thompson  the  administrator 
answered,  that  the  testator,  far  from  want- 
ing confidence  in  him,  or  wishing  to  ex- 
clude him  from  the  administration  of  his 
estate,  had  procured  him  to  write  his  will, 
and  had  then,  and  often  before,  earnestly 
requested  that  he  would  consent  to  become 
the  executor,  which  he  declined,  but  prom- 
ised to  apply  for  letters  of  administration 
in  case  the  executors  who  might  be  named 
in  the  will  should  refuse  to  take  upon  them- 
selves the  executorship ;  that  after  the  tes- 
tator's death,  having  ascertained  from 
the  executors  that  they  were  unwilling  to 
accept  their  appointment,  he  applied  for 
and  obtained  the  grant  of  administration  : 
that  the  testator,  in  his  lifetime  and  after 
the  date  of  his  will,  had  sold  several  parcels 
of  the  lands  devised  to  the  complainants, 
and  the  greater  portion  of  the  lands  which 
by  the  will  were  first  directed  to  be  sold 
for  the  payment  of  debts,  leaving  an  incon- 
siderable portion  which  could  not  be  sold 
for  one  dollar  per  acre ;  and  had  also  sold  the 
slave  Peter,  subjected  in  the  will  to  the 
payment  of  debts,  and  nearly  all  the  slaves 
bequeathed  to  the  complainants :  that  the 
personal  estate  remaining  at  the  testator's 
death  was  very  inconsiderable,  not  exceed- 
ing 300  or  400  dollars,  and  this  the  respond- 
ent had  delivered  to  the  plaintiff  Margaret, 
on  condition  that  she  should  account 
to    him    for   it,  in  case  the  situation 

423  of  the  estate  should  require    it :  *that 
the  debts  due  the  estate  were  trifling, 

and  respondent  believed  they  would  not 
yield  50  dollars :  that  the  estate  was  very 
much  involved  in  debt,  and  the  respondent 
had  no  means  of  preventing  the  sale  of 
such  slaves  as  had  been  taken  in  execution : 
that  under  these  circumstances,  and  being 
advised  that  the  will  subjected  all  the  lands 
to  the  payment  of  debts,  he  had  sold  the 
remaining  part  of  the  land  devised  to 
the  complainants,  being  about  658  acres, 
to    Joseph    Meek    for   the     price    of   4000 


dollars,  which  was  the  highest  that  could 
be  obtained:  that  the  whole  of  this 
purchase  money  was  necessary  for  the 
payment  of  debts,  and,  he  believed,  in- 
sufficient for  that  purpose,  that  the  remain- 
ing portion  of  the  lands  which  were  first 
by  the  will  directed  to  be  sold,  could  not 
have  been  sold,  at  any  time  since  the  testa- 
tor's death,  without  a  great  sacrifice,  which 
the  respondent  was  unwilling  to  make :  and 
that  he  was  ready  to  render  an  account  of 
his  administration. 

Meek,  in  his  answer,  admitted  that  he 
had  purchased  from  the  administrator  658 
acres  of  the  Blue  spring  and  Cherry  tree 
field  tract,  for  4000  dollars,  and  had  received 
a  conveyance  thereof.  He  stated  that  he  had 
never  seen  the  testator's  will,  and  knew  no 
more  respecting  its  provisions  than  was  set 
forth  in  the  complainants'  bill;  but  by  the 
provisions  therein  set  forth,  he  insisted 
that  all  the  lands  were  subjected  to  sale, 
if  necessary  for  the  payment  of  debts,  and 
he  said,  he  was  informed  by  his  codefend- 
ant,  and  believed,  that  the  sale  made  to 
him  was  in  fact  necessary  for  that  purpose. 
He  farther  insisted  that  his  purchase  was 
a  fair  one,  and  that  the  price  given  was 
the  full  value  of  the  land.  As  to  the  other 
matters  stated  in  the  bill,  he  disclaimed  all 
knowledge,  and  referred  to  the  answer  of 
his  codefendant  the  administrator. 

The  chancellor,  by  order  made  the  27th  of 
Mfiy  1819,  directed  a  commissioner  to  state 
and  report  an  account  of  the  defendant 
Thompson's  administration  of  his  testator's 

estate. 
424  *Many  depositions  were  taken  and 

filed    by  the   parties,  in  the  progress 
of  the  long  controversy  which  ensued. 

It  appeared  from  the  evidence,  that  the 
testator,  after  the  date  of  his  will,  had  sold 
the  whole  of  Slusse's  lease  and  a  consider- 
able part  of  the  other  lands  devised  to  the 
complainants,  as  well  as  a  portion  of  the 
lands  which  by  the  will  were  directed  to 
be  first  sold  for  the  payment  of  debts.  But 
there  was  no  evidence,  that  the  testator 
had  in  his  lifetime  sold  the  slave  Peter,  as 
alleged  in  the  answer  of  the  administrator 
Thompson. 

The  only  evidence  tending  to  shew  a  re- 
nunciation by  either  of  the  executors 
named  in  the  will,  was  the  deposition  of  a 
witness,  who  stated,  that  on  the  day  the 
will  was  admitted  to  record  he  heard  Wil- 
liam Poston,  one  of  the  executors  therein 
named,  mention  his  age  and  infirmities, 
and  the  embarrassed  situation  of  James 
P.  Thompson's  estate,  as  **the  reason  why 
he  refused  to  qualify." 

The  appraisement  of  the  testator's  per- 
sonal property,  made  in  November  1814 
under  an  order  of  the  county  court  of  Taze- 
well, included  none  of  the  slaves,  and  the 
articles  comprised  in  it,  which  were  chiefly 
furniture,  were  valued  at    only  341  dollars. 

The  sale  of  the  land  to  Meek  was  made 
in  December  1814.  It  was  fully  proved  that 
the  administrator  was,  at  the  time,  in- 
dividually indebted  about  1000  dollars  to 
Meek,  and  about  2000  dollars  to  one  Smith, 
for  which  last  mentioned  debt  his  own 
lands  were  mortgaged ;  that  Meek's  demand 
against  the  administrator  was  discounted 
from  the    purchase    money;  and    that    his 
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notes  for  other  portions  of  the  purchase 
money,  to  the  amount  of  the  2000  dollars 
due  Smith,  were  assigned  to  Smith  by  the 
administrator  in  payment  of  that  debt. 

Pending    the    suit,  a  part    of    the  lands 
which    the    will    subjected    in   the  first  in- 
stance to  the    payment   of  debts,  was   sold 
by    the    administrator,    and    the    proceeds 
amounted  to  678  dollars.     The  remain- 

425  ing  quantity  was  variously  ^estimated 
by  different  witnesses,    at    from    500 

to  800  acres ;  but  it  appeared  that  the  aver- 
age value  did  not  exceed  25  cents  per   acre. 

In  March  1824,  the  commissioner  made  a 
report  of  the  defendant  Thompson's  trans- 
actions as  administrator,  shewing  a  balance 
due  from  him  to  the  estate,  of  1072  dollars 
on  the  1st  day  of  January  1823.  He  also 
reported,  specially,  an  alternative  state- 
ment, which  if  adopted  by  the  court  would 
increase  the  balance  in  the  administrator's 
hands  to  1750  dollars.  And  he  appended  to 
the  report,  at  the  instance  of  the  adminis- 
trator, a  statement  of  unsatisfied  claims 
against  the  estate,  amounting  to  more 
than  5400  dollars  of  principal  money. 

Both  the  administrator  and  the  com- 
plainants excepted  to  the  report;  the  ad- 
ministrator insisting  that  he  was  entitled 
to  additional  credits  for  payments  made, 
to  the  amount  of  1656  dollars ;  and  the  com- 
plainants objecting  that  two  credits, 
amounting  to  786  dollars,  had  been  improp- 
erly allowed  by  the  commissioner,  and  that 
a  debit  of  500  dollars,  which  they  insisted 
the  administrator  had  actually  received,  had 
been  improperly  omitted  in  the  account. 
The  chancellor  overruled  the  exceptions 
taken  by  the  administrator,  sustained  those 
taken  by  the  complainants,  and  recommitted 
the  report  to  be  reformed  accordingly,  with- 
out taking  any  notice  of  the  alternative 
statement  made  by  the  commissioner.  By 
the  actual  account  upon  which  the  chancel- 
lor thus  acted  (supposing  it  reformed  ac- 
cording to  his  directions),  the  debts  due 
from  the  estate  of  the  testator  amounted  to 
3200  dollars,  excluding  the  unsatisfied 
claims  the  statement  of  which  was  appended 
to  the  report.  There  was  conflicting  evi- 
dence relative  to  the  contested  items  of  the 
account ;  and  on  the  whole,  the  state  of  the 
accounts  between  the  administrator  and 
the  decedent's  estate  was  so  uncertain,. that, 
as  this  court  thought,  it  was  impos- 
sible to  determine  with  any  precision 

426  *whether  the  sale  of  the  land  to  Meek 
was  or  was    not    necessary    for   pay- 
ment of  the  testator's  debts. 

Nevertheless  the  chancellor,  by  his  decree 
of  the  5th  June  1830,  recommitting  the  re- 
port ds  stated  above,  and  declaring  that  he 
perceived  no  good  reason  to  interfere 
with  the  purchase  made  by  Meek  from  his 
codefendant  Thompson  the  administrator, 
adjudged  that  Meek  be  forever  quieted  in 
his  possession  and  enjoyment  of  the  land 
so  purchased,  and  that  as  to  him  the  bill 
of  the  plaintiffs  be  dismissed,  but  without 
costs.  From  this  decree  the  plaintiffs  ap- 
pealed to  this  court. 

The  cause  was  argued  here  by  Johnson 
for  the  appellants,  and  Robinson  for  the 
appellee. 

1.  Johnson  treated  this  as  a  bill  alleging 
the  grant  of  administration  to  be  void,  and 


seeking  to  set  it  aside.  He  said  it  was 
clear  that  where  executors  are  appointed, 
they  must  refuse  the  executorship  before 
administration  can  be  granted.  Toller  on 
Executors,  89;  1  Williams  on  Executors, 
367.  And  he  insisted  that  a  grant  of  ad- 
ministration without  such  refusal  was  void. 
Here,  he  said,  the  record  did  not  shew 
that  the  executors  ever  renounced,  nor  wai» 
there  any  proof  of  their  refusal  to  under- 
take the  executorship.  If  the  grant  of  ad* 
ministration  was  void,  it  followed  that  the 
sale  by  the  administrator  was  also  void. 

Robinson  answered,  that  if  the  validity 
of  the  administration  had  been  put  in  is- 
sue, the  renunciation  of  the  executors  might 
have  been  shewn  by  matter  in  pais;  but 
the  question  was  not  presented  by  the 
pleadings.  The  plaintiffs  supposing  the 
sale  to  pass  the  title,  had  come  into  equity  to 
set  it  aside.  If,  however,  the  court  could 
consider  the  question,  and  were  to  hold  the 
g^ant  of  administration  to  be  void,  the  bill 
of  the  plaintiffs  must  be  dismissed  for  want 
of  jurisdiction ;  for,  no  title  passing  by 
the  sale  and  conveyance  of  the  administra- 
tor, the  remedy  at  law  against  the  pur- 
chaser would  be  complete. 

427  *2.    Johnson    contended,    that    the 
power  which   the   testator  had  given 

his  executors  to  sell  a  part,  the  least  in 
value,  of  the  tract  which  he  had  given  his 
son  and  daughter,  was  not  a  power  to  sell 
the  whole  tract;  and  even  though  there 
might  be  a  charge  upon  the  whole  of  the 
testator's  real  estate,  which  a  court  of 
equity  might  enforce,  thi^t  would  not  justify 
the  administrator  in  selling  the  whole. 
But  he  insisted  there  was  no  such  charge. 
The  effect  of  the  general  direction  in  the 
beginning  of  the  will,  for  the  payment  of 
debts,  must,  he  said,  be  limited  by  the  sub- 
sequent charge  expressly  made  on  a  part 
of  the  land.  The  sale  was  not  only  with- 
out authority,  but  made  by  the  administra- 
tor for  the  purpose  of  paying  his  own  debts ; 
and  the  purchaser  was  entitled  to  no 
favour. 

Robinson  answered,  that  the  true  con- 
struction of  the  power  to  sell  was,  that  so 
much  might  be  sold  as  was  necessary,  and 
if  the  whole  was  necessary,  then  the  whole 
might  be  sold.  But,  at  all  events,  there  was 
a  charge  by  the  words  in  the  commencement 
of  the  will,  upon  the  whole  estate.  Clarke 
tind  wife  v.  Buck,  1  Leigh  487;  Trent  v. 
Trent's  ex'x  Ac. ,  Gilm.  174.  The  latter  case 
shewed  that  the  charge  upon  the  whole  was 
not  retracted  by  the  subsequent  appropria- 
tion of  a  particular  part.  If  the  case  was 
one  in  which,  had  no  sale  been  made  by  the 
administrator,  a  court  of  equity  might  and 
would  now  decree  a  sale,  then  it  was  use- 
less to  set  aside  the  sale  already  made,  pro- 
vided a  fair  price  had  been  obtained.  The 
particular  manner  in  which  the  funds  were 
applied  was  unimportant. 

3.  Johnson  argued,  that  the  sale  which 
had  been  made  was  in  fact  not  necessary 
to  pay  the  testator's  debts;  and  Robinson, 
that  it  was. 

BROCKENBROUGH,  J.  It  was  con- 
tended by  the  appellants'  counsel,  that  the 
grant  of  administration  on  the  estate  of 
James  P.  Thompson  was  merely  void, 

428  because  *it  does    not  appear  that  the 
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executors  appointed  by  the  will  had  ever 
renounced.  I  think  the  objection  can- 
not prevail.  The  statute  declares  that  *4f 
the  executors  named  in  any  will  shall  re- 
fuse the  executorship,  or  being  required  to 
give  security  shall  all  refuse  or  fail  to  give 
the  same,  in  either  case  the  court  may 
grant  a  certificate  for  obtaining  letters  of 
administration  with  the  will  annexed." 
It  must  be  recollected  that  the  case  is  not 
now  before  a  court  of  probat,  which  might 
revoke  an  administration  improperly 
granted,  and  make  a  due  and  regular  ap- 
pointment. It  is  in  a  court  of  equity, 
which  cannot  in  a  collateral  way  set  aside 
or  disregard  a  grant  of  administration,  any 
more  than  it  can  reverse  a  judgment  of  a 
court  of  law.  Nor  is  the  question  as  to  the 
validity  of  this  grant,  made  by  the  plead- 
ings in  the  case.  If  such  had  been  the  is- 
sue, it  might  have  been  in  the  power  of 
the  appellee  to  shew  that  a  renunciation 
of  the  executorship  had  been  made,  either  on 
the  record,  (which,  however,  was  not  nec- 
essary; Geddy  Ac.  v.  Butler  and  wife,  3 
Munf.  345;  Nelson  v.  Carrington  &c.,  4 
Munf .  332, )  or  by  declaration  made  in  pais, 
or  by  circumstances  leading  to  the  same 
conclusion :  or  he  might  have  shewn  that 
the  executors  had  refused  or  failed  to  give 
security,  having  been  required  to  do  so, 
which  is  tantamount  to  a  renunciation,  and 
justifies  the  court  of  probat  in  granting  ad- 
ministration with  the  will  annexed. 

The  next  question  is,  whether  the  admin- 
istrator with  the  will  annexed  had  any 
power  under  this  will  to  make  sale  of  the 
land  in  Burk's  garden  (which  the  testator 
devised  to  his  two  children )  for  the  purpose 
of  paying  the  debts  of  the  deceased,  and 
whether  the  sale  made  to  Meek  was  con- 
formable with  the  power  conferred  by  the 
will.  In  the  first  clause  of  the  will  the 
testator  desires  his  funeral  expenses  and  all 
his  just  debts  to  be  paid.  This  clause  con- 
fers no  power  on  the   executors   to  sell  any 

part  of  the  land.  It  probably  oper- 
429      ated  as  a  charge  *on    the  whole  land, 

and  the  case  of  Trent  v.  Trent's  ex'x 
&c.,  Gilm.  174,  might  render  it  questionable 
whether  that  charge  is  retracted  by  the 
subsequent  selection  of  a  part  of  the  land 
to  be  sold  for  the  purpose.  It  is  not  neces- 
sary, however,  to  advert  to  that  clause  for 
any  other  purpose  than  to  shew  that  it  was 
the  primary  wish  of  the  testator  that  his 
debts  should  be  paid,  even  though  his  land 
might  be  required  to  defray  them.  It  is  the 
proper  construction  of  the  second  clause 
which  is  to  determine  the  decision  of  the 
subject  now  under  consideration.  The  tes- 
tator, after  directing  that  certain  parcels 
of  land,  lying  around  the  land  which  he  had 
previously  disposed  of,  should  be  sold  by 
bis  executors,  who  should  apply  the  pro- 
ceeds thereof  to  the  payment  of  his  debts, 
and  after  devising  the  tract  on  which  he 
lived,  including  the  Blue  spring.  Cherry 
tree  field,  and  Slusse's  lease,  to  his  two 
children,  and  making  other  provisions  for 
the  same  purpose,  says, — *  *I  further  order, 
if  the  lands  I  now  hold,  the  land  and  negro 
I  have  directed  to  be  sold,  be  not  sufficient 
for  the  payment  of  my  debts,  that  there  be 
a  part  the  least  in  value  of  the  tract  I  have 
bequeathed  to  my  son  and  daughter,  be  sold 


to  fully  satisfy  and  pay  all  my  just  debts. ' ' 
The  executor  (or  administrator  with  the 
will  annexed)  was  bound  in  the  first  place 
to  apply  the  whole  of  the  personal  estate  to 
the  payment  of  the  testator's  debts :  if  that 
should  not  be  sufficient,  he  is  expressly 
empowered  by  the  will  to  sell  certain  parcels 
of  land ;  and  if  they  should  not  be  suffi- 
cient, the  last  clause  which  I  have  quoted, 
by  a  necessary  implication,  gives  him 
power  to  sell  the  whole  of  the  land  devised 
to  his  children.  For  although  he  did  not 
expect  that  the  whole  would  be  necessary 
to  pay  his  debts,  and  he  restricts  the  exec- 
utor to  the  sale  of  the  part  the  least  valu- 
able, yet  it  is  to  be  sold  so  as  fully  to  pay 
and  satisfy  all  his  just  debts.  The  execu- 
tor, then,  is  expressly  empowered  to  sell  all 
but  the  last  most  valuable  acre  or  minute 
part  of  the  land ;  and  as  he  was  fully 

430  to  satisfy  the  *debts,  he  is  by   impli- 
cation authorized  to    sell    even    that 

last  acre. 

But  the  question  recurs,  has  the  adminis- 
trator, in  the  present  case,  fairly  and  with 
discretion  exercised  the  powers  conferred 
on  him?  I  think  he  has  not.  He  has  failed 
to  appropriate  the  whole  of  the  personal 
assets  to  the  payment  of  the  debts ;  he  has 
failed  to  sell  the  parcels  of  land  which  were 
specifically  appropriated  for  that  purpose ; 
and  he  has,  with  most  indecent  haste,  sold, 
not  a  part  only,  and  that  the  least  valuable, 
of  the  Blue  spring  and  Cherry  tree  field, 
but  he  has  sold  the  whole  of  that  land, 
within,  two  or  three  months  after  he  quali- 
,fied  as  administrator,  and  before  he  could 
know  that  it  was  necessary  to  do  so.  He 
appears  to  have  been  stimulated  to  that  sale 
for  the  purpose  of  paying  off  some  of  his 
own  debts.  A  considerable  part  of  the 
purchase  money  was  appropriated  to  the 
discharge  of  a  debt  due  from  himself  to 
Francis  Smith,  for  which  his  own  lands 
were  bound;  and  it  appears  from  the 
evidence  of  Philip  Greever,  that  the  ap- 
pellee Meek,  the  purchaser,  was  the  cred- 
itor of  the  administrator,  to  the  extent  of 
one  thousand  dollars,  one  fourth  of  the  pur- 
chase money,  and  that  debt  was  applied  to 
the  payment  of  it.  Thus  the  greater  part, 
I  think  about  three  fourths,  of  the  proceeds 
of  the  testator's  land,  was  applied  to  the 
payment  of  the  individual  debts  of  the  ad- 
ministrator. Meek  the  purchaser  was  not 
only  apprized  of  the  before  mentioned  re- 
striction on  the  power  of  the  executors  to 
sell  the  whole  land,  but  he  was  actually 
cognizant  of,  if  he  did  not  encourage,  the 
breach  of  trust  committed  by  the  adminis- 
trator. I  am  of  opinion  that  the  chancellor 
erred  in  dismissing  the  bill  as  to  Meek, 
and  in  quieting  his  title  to  the  land.  But 
yet  I  am  unwilling  that  this  court  should 
unconditionally  direct  the  sale  to  be  set 
aside.  The  case  as  to  the  administrator  is 
yet  in  progress;  the  settlement  of  his  ac- 
counts is  not  yet  completed ;  the  chan- 

431  cellor    has    not  yet   decreed  that  *the 
parcels  of  land  before  mentioned  shall 

be  sold  and  brought  into  account.  When 
these  things  are  done,  and  the  whole  sub- 
ject is  before  him,  he  will  be  better  able  to 
decide  whether  it  was  necessary  to  sell  the 
whole,  or  any  part,  of  the  tract  called  the 
Blue    spring    and    Cherry    tree    field ;   and 
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if  it  was,  whether,  from  the  evidence  taken 
or  to  be  taken,  it  ia  best  for  the  interest 
of  the  devisees  that  the  sale  already  made 
shall  be  set  aside,  and  a  new  sale  directed 
either  of  a  part  or  the  whole,  or  to  confirm 
and  establish  the  sale  already  made.  I  am 
for  reversing  the  decree  with  costs,  and 
remanding  the  cause  for  further  proceed- 
ings. 

CABELL,  J.,  concurred. 
CARR,  J,  The  first  point  contended  for 
by  the  counsel  for  the  appellants  was,  that 
the  administration  granted  to  William  P. 
Thompson  was  wholly  void,  because  the 
will  having  appointed  executors,  there 
was  no  proof  in  the  record  that  they  had 
renounced.  In  the  first  place,  this  is  a 
question  not  raised  by  the  bill ;  for  that  is 
predicated  on  the  idea  of  an  administration 
which,  however  irregularly  granted,  en- 
abled the  administrator  to  act.  It  is  filed 
to  set  aside  the  sale  of  the  lauds,  not  be- 
cause sold  by  one  who  was  not  administra- 
tor, but  by  an  administrator  who  violated 
his  duty  in  the  manner  of  the  s&le,  and  ex- 
ceeded the  power  given  by  the  will.  It 
rests  on  the  ground  that  the  legal  title  has 
passed  by  the  sale,  which  could  not  be,  if 
the  vendor  was  no  administrator:  and  if 
the  legal  title  did  not  pass,  it  is  in  the 
plaintiffs,  who  in  that  case  can  want  no 
aid  of  equity.  But  is  this  a  void  adminis- 
tration? Can  we  so  decide?  The  court 
which  appointed  the  administrator  is  the 
tribunal  appointed  by  law  for  that  purpose; 
the  case  was  regularly  before  them,  and 
their  appointment  has  never  been  reversed,^ 
never   appealed    from.     Again,    in    Geddy* 

Ac.  V.  Butler  and  wife,  3  Munf.  345, 
432      and    Nelson    v.  Carrington    *&c.,    4 

Munf.  332,  we  are  told  that  the  renun- 
ciation of  executors  need  not  be  by  matter 
of  record,  but  may  be  proved  by  declara- 
tions in  pais,  or  presumed  from  circum- 
stances; and  in  Burnley's  adm'r  v.  Duke 
Ac,  1  Rand.  108,  it  is  decided  that  such  re- 
nunciation may  be  presumed,  from  the  facts 
of  an  executor's  failing  to  qualify,  and 
joining  another  (who  had  qualified  as  ad- 
ministrator) in  a  sale  of  land  directed  by 
the  will  to  be  sold,  such  joining  being  not 
in  his  character  of  executor,  but  as  heir  of 
the  testator.  Must  we  not  then  take  it  for 
granted,  that  the  court  making  this  ap- 
pointment had  before  them  either  such 
proofs  of  parol  declarations  as  shewed  the 
renunciation,  or  such  circumstances  as 
justified  the  presumption?  But  these  would 
not  be  spread  upon  the  record,  as  there  was 
no  opposition,  that  we  hear  of,  to  the  ap- 
pointment. The  next  question  argued  was, 
whether  the  whole  real  estate  of  the  testator 
was  charged  with  the  payment  of  his  debts, 
and  if  so,  whether  it  was  a  mere  charge,  or 
amounted  to  a  power  given  to  the  executors 
to  sell?  I  think  it  was  a  charge  upon  the 
whole.  The  first  clause  in  the  will  is,  **I 
desire  that  my  funeral  expenses,  and  all 
my  just  debts  be  paid."  This,  in  the  com- 
mencement of  a  will,  has  often  been  de- 
cided to  be  a  charge  on  the  realty.  Trent 
V.  Trent's  ex'x  Ac,  Gilm.  174;  Clarke  and 
wife  V.  Buck,  1  Leigh  487.  But  the  will 
does  not  stop  here.  The  next  clause  directs, 
that  the  lands  lying  around  the  land  he 
had  sold    to  different    persons,    in    Burk's 


garden,  be  sold  by  his  executors  to  the  best 
advantage,  and  the  money  arising  there- 
from to  be  appropriated  to  the  payment  of 
his  debts.  He  then  devises  certain  lands 
described,  to  his  son  and  daughter  and 
wife,  and  divides  his  slaves  between  them. 
But  his  debts  still  weighed  upon  his  mind* 
and  he  adds,  **I  order,  if  necessary  for  the 
payment  of  my  debts,  that  Peter  a  negro 
boy  &c.  be  sold  for  that  purpose.  Item,  I 
further    order,    that  if  the  lands  and 

433  negro  I  have  directed  *to   be   sold  be 
not  sufficient  for  the  payment   of  my 

debts,  that  there  be  a  part,  the  least  in 
value,  of  the  tract  I  have  bequeathed  to  mj 
son  and  daughter,  sold,  to  fully  satisfy 
and  pay  all  my  just  debts."  Here  we  see 
again  emphatically  declared  his  purpose  to 
fully  pay  and  satisfy  all  his  just  debts; 
and  as  a  means  of  fulfilling  this  purpose, 
his  executors  are  directed  (in  addition  to 
the  other  lands  and  slave)  to  sell  a  part 
of  the  land  devised  to  his  children — *'a 
part  least  in  value" — by  which  I  suppose 
he  meant  that  so  much  as  would  be  suffi- 
cient to  pay  the  balance  of  his  debts  should 
be  taken  off,  in  such  way  as  would  take  the 
land  least  valuable  and  least  affect  the 
value  of  the  remaining  land.  This  shews 
that  he  did  not  expect  it  would  require  a 
sale  of  the  whole  land  to  pay  the  debts.  Bat 
that  does  not  vary  the  main  and  fixed  pur- 
pose of  this  mind,  which  was  that  all  his 
debts  should  be  fully  paid  and  satisfied, 
and  that  so  much  of  this  land  as  would 
effect  his  purpose  should  be  sold ;  and  if  it 
took  the  whole,  it  is  clear  to  me  that  the 
whole  should  be  sold,  and  that  his  executors 
had  under  this  clause  a  power  to  sell  the 
whole,  they  being  the  agents  named  by 
him  for  such  sale.  It  is  equally  clear,  that 
this  power  devolved  by  our  act  upon  the 
administrator.  But  yet  I  think  that  in 
making  these  sales,  and  especially  in  the 
order  and  succession  of  sale,  the  directions 
of  the  testator  should  have  been  strictly 
followed;  that  the  administrator  should 
have  sold  first  the  slips  of  land,  then  the 
slave,  and  if  these  did  not  suffice  to  dis- 
charge the  debts,  then  so  much  of  the  other 
tracts  as  would.  The  administrator  in- 
stead of  this  has  sold  at  once  the  whole  of 
the  land  devised  by  the  testator  to  his 
children.  This  I  think  gave  just  cause  to 
the  devisees  to  file  their  bill,  upon  the 
ground  that  the  state  of  the  funds  did  not 
require  a  sale  of  the  whole  or  of  any  part; 
and  to  call  for  a  settlement  of  the  admin- 
istration in  order  to  shew  this :  and  if  it  is 
shewn,  the  sale  I  think  should  be  set  aside, 
as  the   purchaser  was  bound  to  know 

434  the  power  under  *which  the  adminis- 
trator sold,  and  is  therefore  a  pur- 
chaser with  full  notice.  The  chancellor 
however  has  dismissed  the  bill  as  to  this 
purchaser,  and  quieted  his  title:  while 
the  accounts  (as  those  of  my  brethren  who 
understand  them  better  than  I  do,  tell  me) 
are  still  in  such  a  state  as  to  leave  it  quite 
uncertain  whether  the  whole,  or  what  por- 
tion, of  the  land  need  have  been  sold. 
Upon  this  ground  I  agree  that  the  decree 
should  be  reversed,  and  the  cause  sent 
back,  and  reinstated  as  to  Meek,  to  be 
proceeded  in  according  to  the  principles 
declared. 
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BROOKE,  J.  I  think  the  whole  of  the 
testator's  land  was  subjected  to  the  pay- 
ment of  his  debts  bj  his  will,  if  necessary 
for  that  object,  in  the  event  that  the  per- 
sonal estate  and  the  particular  portions  of 
the  land  directed  by  the  will  first  to  be 
sold  were  inadequate ;  but  before  that  was 
ascertained  by  a  full  account  of  the  assets, 
and  the  application  of  the  sales  of  these 
particular  portions  designated  by  the  will, 
it  was  error  to  sell  the  whole.  The  bill 
therefore  ought  not  to  have  been  dismissed 
as  to  the  appellee  until  these  matters  were 
inquired  into,  and  it  was  found  that  the 
sale  of  the  whole  was  necessary.  As  to  the 
objection  that  the  administration  was  void, 
it  not  appearing  that  the  executors  named 
in  the  will  renounced  it, — if  that  be  so,  it 
was  for  another  forum,  and  not  a  court  of 
equity,  to  inquire  into  it.  It  was  not  nec- 
essary their  renunciation  should  appear  on 
the  record  of  the  court  granting  the  admin- 
istration, as  has  been  decided  by  this  court ; 
and  if  it  were,  we  could  not  reverse  the 
decision  of  the  court  of  probat  by  a  bill  in 
equity.  The  objection  that  the  adminis- 
trator was  in  his  own  right  a  debtor  to 
Meek  the  purchaser  of  a  portion  of  the  land, 
is  no  objection  to  the  sale  of  the  land 
to  him,  if  the  sale  was  a  beneficial  sale  to 
the   estate;     it    may    have    enhanced    the 

f trice;    which    ought    to  be   inquired 
nto  before  the   sale  is  set  *aside,  as 
it   appears  that  the    administrator  is 
solvent,  and  a  creditor  of  the  estate.     I  con- 
cur, therefore,  in  the  decree   reversing  the 
decree  of  the  chancellor. 

TUCKER,  P.  I  am  of  opinion  that  the 
bill  in  this  case  was  erroneously  dismissed 
as  to  the  appellant  Meek,  and  that  the  cause 
should  go  back  for  further  proceedings, 
until,  by  a  settlement  of  the  administra- 
tion account,  and  a  thorough  investigation 
of  the  transactions  of  the  administra- 
tor, it  shall  be  definitively  ascertained 
whether  any,  and  what  part,  of  the  prop- 
erty sold  by  him  to  the  appellee  was -neces- 
sary to  be  disposed  of  for  payment  of  the 
debts  of  the  testator.  While  that  settle- 
ment was  only  in  progress,  it  could  not 
have  been  proper  to  dismiss  the  bill  as  to 
Meek.  The  land  he  purchased  was  only 
chargeable  in  the  event  of  the  deficiency 
of  the  personal  fund,  and  certain  portions 
of  real  estate  which  were  directed  to  be  first 
sold  for  the  payment  of  debts.  The  sale  of 
that  land  to  him  was,  therefore,  only  justi- 
fiable in  case  of  such  deficiency,  and  he 
ought  not  to  have  been  quieted  in  his  pos- 
session while  the  ascertainment  of  that  fact 
was  only  in  fieri.  As  the  account  in  its 
present  state  is  liable  to  be  varied  in  its 
progress  to  final  adjustment  by  the  decree 
of  the  court,  it  could  not  properly  be  re- 
garded as  a  sure  foundation  for  the  action 
of  the  court  in  relation  to  Meek,  even  if  the 
presumptions  it  affords  in  support  ot  the 
necessity  of  a  sale  of  the  whole  of  the  lands 
of  the  infants,  were  stronger  than  they  are. 
For  my  own  part,  from  the  examination 
I  have  been  enabled  to  make  of  the  con- 
fused mass  of  vouchers  and  depositions, 
and  of  the  inconclusive  report  of  the  com- 
missioner, I  have  been  led  to  the  conjecture 
that  a  sale  of  the  whole  land  was  not  ren- 
dered necessary    by    the    circumstances   of 


the  estate,  and  of  course  that  the  bill  ought 

not  to  have  been  in  all  things  dismissed  as 

to   Meek.    The    case    should    go    back  for 

further  examination,  and  if   the  sale 

436  should  *prove  to  have  been  unneces- 
sary, it   should  be   set   aside,  unless 

it  should  appear  to  have  been  an  advan- 
tageous sale,  in  which  case  it  should  be  at 
the  option  of  the  devisees  to  confirm  it. 

In  giving  this  opinion,  it  is  proper  to 
remark  that  it  rests  in  no  degree  on  the  al- 
leged nullity  of  the  grant  of  administra- 
tion, nor  on  the  supposition  that  there  is 
no  charge  upon  the  lands  of  the  children 
created  by  the  will. 

With  respect  to  the  first,  it  is  not  to  be 
denied  that  an  administration  granted 
where  there  is  an  executor,  without  a  re- 
fusal of  the  executorship  by  him,  is  by  the 
authorities  declared  to  be  void,  or  a  nullity. 
But  how,  and  before  what  tribunal,  is  it 
a  nullity?  Before  the  court  of  probat  indeed 
it  is  so  completely  void, that  upon  the  produc- 
tion of  the  will,  letters  testamentary  may 
be  granted  to  the  executor  at  once,  without 
the  repeal  of  the  letters  of  administration. 
But  the  question  here  is,  whether  in  this 
collateral  way,  and  before  another  forum, 
this  sentence  of  the  court  of  probat  can  be 
assailed  and  pronounced  to  be  a  nullity. 
If  so,  it  presents  the  anomaly,  that  the  sen- 
tence of  a  court  which  stands  unreversed 
may  be  set  aside  by  a  co-ordinate  tribunal, 
— not  on  the  ground  of  matter  extrinsic,  but 
upon  the  ground  of  error  in  the  proceed- 
ing of  the  oourt.  In  other  words  the  co-or- 
dinate tribunal  would  be  converted  into  an 
appellate  court,  to  review  and  reverse  the 
decision  of  the  court  of  probat.  This  surely 
never  has  been  deemed  even  within  the 
ample  powers  of  a  court  of  equity.  For 
the  grant  of  administration  by  the  court  of 
probat  is  a  judicial  act,  and  as  such  must 
be  conclusive  on  all  other  courts,  until  re- 
versed by  appeal  or  revoked  by  that  court 
itself.  In  the  case  of  Allen  v.  Dundas,  S 
T.  R.  125,  where  a  debtor  had  made  pay- 
ments to  an  executor  who  had  obtained 
probat  of  a  forged  will,  those  payments- 
were  held  to  discharge  him.  And  Buller, 
J.,    said,  he  was    clearly    of  opinion 

437  that  the  ^granting  probat  was  a  ju- 
dicial act;  that  it  was  conclusive  un- 
til repealed,  and  that  no  court  of  common 
law  could  admit  evidence  to  impeach  it. 
Yet  the  case  of  a  forged  will  is  one  of  those 
in  which  the  probat  is  considered  void  ab 
initio.  See  also  1  Ld.  Raym.  405,  and 
Phil,  on  Evid.  245,  246,  where  it  is  said 
that  **the  sentence  of  the  ecclesiastical 
court,  pronounced  in  the  exercise  of  this 
their  exclusive  jurisdiction  in  the  probat 
of  wills  and  granting  administrations,  is 
so  binding  on  the  temporal  courts  as  to  be 
conclusive  evidence  of  the  right  directly 
determined.  It  is  conclusive  of  the  same 
matter  coming  incidentally  into  question 
in  a  civil  case  in  another  court.*'  With 
respect  to  the  cases  in  our  own  courts,  I 
content  myself  with  referring  to  what  has 
been  said  by  my  brother  Carr. 

With  respect  to  the  question  of  charge,  I 
think  it  quite  clear  that  there  is  an  ex- 
press charge  upon  the  lands  sold  to  Meek, 
in  case  of  the  deficiency  of  the  other  funds. 
Whether  that  charge  would  cover  the  whole 
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or  extend  only  to  part  of  the  tracts  devised 
to  the  son  and  daughter,  it  might  be  prema- 
ture to  decide,  as  it  may  happen  that  less 
than  the  whole  will  suffice.  I  shall  there- 
fore give  no  opinion  upon  the  point,  but 
shall  conclude  with  the  remark,  that  as 
there  is  here  an  express  authority  to  sell  in 
case  a  sale  should  become  necessary  for 
payment  of  debts,  the  executor  (and,  as  he 
did  not  qualify,  the  administrator  under  our 
statute),  was  empowered  to  perform  that 
duty. 

I  am  of  opinion  to  reverse  the  decree,  and 
send  the  cause  back  for  further  proceed- 
ings.   

438  ^De  Lacy,  Vice  Consul,  v.  Antoine 

and  Others. 

April,  18M,  Richmond. 

HabeM  Corbus-Por  WhatParpoM  AffkUivit  of  Person 
of  Color  In  Custody  Received.— A  person  who  is  in 
custody,  and  applies  for  a  habeas  corpus,  may 
shew,  by  his  own  affidavit  probable  cause  to  be- 
lieve that  he  is  detained  in  custody  without  law- 
ful authority,  and  though,  upon  the  return  of  the 
writ,  it  appear  that  the  applicant  is  a  person  of 
colour  and  claimed  as  a  slave,  still  the  affidavit 
does  not  cease  to  be  proper.  In  such  a  case  the 
person  of  colour  is  not  admitted  to  give  evidence 
asralnst  a  white  person,  but  his  affidavit  is  re- 
ceived merely  as  a  foundation  for  further  pro- 
ceedings. 

Same- Question  Decided  upon  Writ— Whether  Person 
Is  Slave.*— When,  upon  the  return  of  a  habeas  cor- 
pus, it  appears  that  the  applicant  is  a  person  of 
colour  and  claimed  as  a  slave,  if  the  case  be  one 
fumishinfir  mround  for  real  litigation,  between  the 
applicant  and  the  party  claimlnsr  him,  as  to  the 
question  of  freedom  or  slavery,  that  question 
ouffht  not  to  be  determined  upon  the  habeas  cor- 
pus, but  the  applicant  should  be  permitted  to 
brinsr  his  suit  for  freedom  in  forma  pauperis,  as 
the  statute  prescribes. 

Same— Return  of  Writ— Dljcretlon  of  Court  In  DU- 
charge  of  Applicant.— The  court  however  should, 
upon  the  return,  exercise  a  sound  discretion,  and 
when  there  seems  to  be  no  real  litigation  as  to  the 
riffbt  to  freedom,  may  discharge  the  applicant  on 
the  writ,  without  putting  him  to  his  suit  in  forma 
pauperis. 

Same-Affidavit  of  Vice  Consul  of  Foreign  State  That 
Applicants  Are  Slaves— Btfect.— A  claim  of  the  vice 
consul  of  a  foreign  state  that  the  applicants  are 
slaves,  supported  by  his  own  affidavit  that  he 
believes  them  to  be  so,  but  with  an  admission  that 
the  ownei  s  are  to  him  unknown,  does  not  afford 
sufficient  ground  for  putting  the  applicants  to 
their  suit 

Same— Pojtponsment  of  Judgment— Case  at  Bar.— Nor 
ought  the  court  in  such  a  case,  to  postpone  its 
judgment  on  the  habeas  corpus  for  a  great  length 
of  time,  to  enable  the  vice  consul  to  communicate 
with  a  distant  island,  for  the  purpose  of  ascertain- 
ing who  the  owners  are.  and  establishing  their 
claim. 

Peter  Antoine,  Francis  Colops,  Romanda 
de  Cost  and  Lychander  Modina  presented  a 
petition,  on  the  26th  of  December  1835,  to 
the  jud^e  of  the  circuit  superiour  court  of 
Henrico,  alleging  that  they  were  free  born 
citizens  of  the  island  of  Bravo ;  that  against 
their  will  and  consent  they  were  brought 
into  this  commonwealth  during  the  year 
aforesaid,  and  were  charged  with  piracy  in 
the  federal  court  holden  at  Richmond ;  that 
they  had  each  been    discharged    from 

439  custody  upon  that  charge ;  *that  since 
their  discharge  they    had  been  taken 

^Habeas  Corpus— Question  Determined  on  Writ.— The 
principal  case  is  cited  in  Armstrong  v.  Stone.  9 
Grait.  106.  to  the  point  that  If  upon  the  return  of  the 
writ  of  habeas  corpus,  there  is  probable  cause  to 
believe  that  the  petitioner  Is  detained  as  a  slave, 
the  right  to  freedom  cannot  be  determined  on  a 
hahfas  corpus.  See  also,  citing  the  principal  case 
to  the  same  point.  Ruddle  v.  Ben.  10  Lieigh  475.  See 
monographic  note  on  "Habeas  Corpus"  appended 
to   Ex  parte  Pool,  2  Va.  Cas.  276. 


into  custody  of  one  Bacon  Tait,  without 
any  legal  authority  whatever,  and  at  the 
date  of  the  petition  were  by  him  restrained 
of  their  liberty  and  kept  in  close  confine- 
ment ;  and  therefore  praying  the  benefit  of 
the  writ  of  habeas  corpus.  The  petition 
was  accompanied  by  an  affidavit  of  Peter 
Antoine,  one  of  the  petitioners,  to  the  truth 
of  the  facts  stated  therein.  Upon  this  peti- 
tion, so  verified,  the  judge  granted  the  writ, 
signed  by  himself  and  directed  to  Tait,  re- 
turnable on  the  6th  day  of  January.  On 
that  day  the  court  was  in  session ;  and  Tait 
not  attending,  the  case  was  postponed  till  the 
8th  of  January.  On  the  8th,  Tait  made  a 
return,  stating  that  he  had  in  his  custody 
the  individuals  mentioned  in  the  writ;  that 
they  were  foreigners,  said  to  be  from  the 
island  of  Bravo,  and  were,  on  the  23d  of 
Decemt>er  1835,  put  in  his  possession  by 
one  John  Caphart  as  agent  of  the  vice 
consul  of  Portugal;  that  Caphart  stated 
that  they  were  slaves,  and  left  them  with 
him  for  safe  keeping.  After  which  return, 
on  the  motion  of  Walter  De  Lacy  vice  con- 
sul of  Portugal  for  the  state  of  Virginia, 
who  claimed  the  petitions  as  slaves,  by  his 
attorney,  the  court  ordered  that  further  pro- 
ceedings be  postponed  till  the  28th  day  of 
January,  and  continued  the  petitioners  in 
the  custody  of  Tait  subject  to  the  future 
order  of  the  court.  There  were  no  proceed- 
ings afterwards  till  the  30th.  On  that  day 
the  petitioners  were  again  brought  into 
court,  and  on  th*^  motion  of  De  Lacy  by 
his  attorney,  further  proceedings  were 
again  postponed  till  the  8th  day  of  Feb- 
ruary; and  Tait  stating  to  the  court 
his  wish  that  the  petitioners  should 
be  taken  from  his  possession,  on  their 
motion  it  was  ordered  that  the  sheriflf 
of  the  county  take  them  into  his  custody 
and  keep  them  safely,  subject  to  the  future 
order  of  the  court.  There  is  then  no  further 
entry  of  any  proceedings  till  the  24th  of 
March.  On  that  day  the  petitioners  were 
again  brought  into  court  by  the 
440  sheriff,  and  on  hearing  *as  well  the 
petitioners  by  their  attorney,  as 
the  attorney  on  behalf  of  De  Lacy,  and 
also  the  testimony  of  sundry  witnesses  who 
had  been  previously  sworn  and  examined 
on  behalf  of  the  petitioners,  the  court  de- 
clared its  opinion  to  be  that  the  petitioners 
were  freemen,  and  unlawfully  detained  in 
custody,  and  ordered  that  they  be  discharged 
by  the  sheriff,  but  directed  its  judgment 
not  to  be  carried  into  effect  for  a  few  dajrs, 
to  afford  De  Lacy  an  opportunity  of  apply- 
ing to  this  court  for  a  writ  of  error. 

On  the  hearing  in  the  circuit  court,  the 
counsel  for  De  Lacy  tendered  a  bill  of  ex- 
ceptions. The  bill  stated  that  De  Lacy 
moved  to  quash  the  writ  for  want  of  a  proper 
affidavit,  upon  the  ground  that  the  petitioner 
who  made  the  affidavit  appeared  to  be  a 
black  man,  and  therefore  his  oath  could  not 
be  received;  but  the  court  overruled  the 
motion. 

The  counsel  for  De  Lacy  then  produced 
the  following  affidavit:  **Borough  of  Nor- 
folk, to  wit:  This  day  Walter  De  Lacy,  vice 
consul  of  Portugal  for  the  state  of  Virginia, 
personally  appeared  before  me,  the  recorder 
of  the  borough  aforesaid,  and  made  oath 
that    he   has   good   cause   to  believe  and  is 


686 


7  LEIGH 


Dr  Lacy,  Vice  Consul,  v.  Antoinb  and  Othkrs. 


441^443 


verily  of  opinion,  that  Francisco  Lopes, 
Xiichandro  Medina,  Romualdo  Da  Costa, 
Pedro  Antoine,  persons  of  colour  now  in 
the  custody  of  the  sheriff  of  Henrico  county, 
claiming  to  be  free,  are  slaves  from  the 
island  of  Santiago,  which  constitutes  one 
of  the  dependencies  and  a  part  of  the  king- 
dom of  Portugal,  and  as  the*  vice  consul 
aforesaid  he  claims  them  for  their  owners 
in  the  said  island,  who  are  to  him  as  yet 
unknown;  and  that  he  moreover  believes 
that  if  sufficient  time  is  allowed  him  to 
communicate  with  the  island  of  Santiago 
(say  four  months)  he  can  establish  the 
claim  of  the  owners  to  the  persons  aforesaid 
as  their  slaves.  This  evidence  the  said 
Walter  De  Lacy  has  not  had  the  opportunity 
to  obtain,  and  in  behalf  of  the  owners  of 
the  said  slaves,  as  vice  consul  afore- 

441  said,  the  *said  Walter  De  Lacy  protests 
respectfully  against  the  liberation  of 

the  persons  aforesaid,  until  an  opportunity 
has  been  allowed  him  to  obtain  the  evidence 
aforesaid.  Norfolk,  February  9,  1836. 
(Signed)  Wright  Southgate,  Recorder,"— 
and  moved  the  court  to  continue  the  cause. 
The  petitioners,  by  their  counsel,  moved 
the  court  not  to  receive  the  said  affidavit, 
because  it  was  taken  without  notice  to  them, 
and  because  the  affiant  had  no  right,  as  vice 
consul  of  Portugal,  to  appear  and  become  a 
party  in  the  cause ;  which  motion  the  court 
sustained,  and  refused  to  regard  the 
affidavit,  except  as  shewing  that  the  said 
affidavit  had  been  made,  and  that  the  said 
Walter  De  Lacy  did  propose  to  claim  the 
petitioners  as  slaves  belonging  to  some  per- 
son or  persons  to  him  unknown,  in  the  do- 
minions of  Portugal :  and  the  court  being 
of  opinion  that  even  a  prima  facie  case  of 
slavery  was  not  made  out,  refused  to  con- 
tinue the  cause.  The  petitioners  then 
proved  that  they  were,  with  others,  brought 
up  from  Norfolk,  tried  before  the  circuit 
court  of  the  United  States  in  Richmond,  for 
piracy,  and  acquitted  and  discharged.  It 
was  also  proved  to  the  satisfaction  of  the 
court  by  two  witnesses,  white  men  from  the 
island  of  Santiago,  one  of  the  Cape  de  Verde 
islands,  that  the  petitioners  were  foreigners 
born  without  the  limits  of  the  United 
States;  that  the  witnesses  had  known  the 
petitioners  for  many  years,  in  the  island  of 
Santiago;  that  they  were  free  men  in  that 
island ;  that  three  of  them  had  been  soldiers 
in  the  Portuguese  army ;  and  that  the  wit- 
nesses and  the  petitioners  came  together  to 
this  country.  Upon  this  evidence,  the  court 
was  of  opinion  that  the  petitioners  were 
free  persons.  De  Lacy  contended  that  it 
was  not  competent,  under  the  laws  of  Vir- 
ginia, to  inquire  into  and  try  the  right  of 
a  coloured  person  to  freedom,  upon  a  writ 
of  habeas  corpus.  But  the  court  adjudged, 
on  the  whole  case,  that  the  petitioners  ought 
to  be  discharged.  De  Lacy's  exceptions 
were  to   the   several   opinions   of  the 

442  court,  and  also  to  its  judgment.     *The 
exceptions   were   sealed    and   made  a 

part  of  the  record.  De  Lacy  applied  by 
petition  to  this  court  for  a  writ  of  error  to 
the  judgment,  which  was  allowed. 

The  cause  was  argued  here,  in  writing, 
by  Lyons  for  the  plaintiff  in  error,  and 
Mayo  for  the  defendants,  upon  the  follow- 
ing questions — 


1.  Whether,  upon  an  application  under 
the  act  in  1  Rev.  C>>de,  ch.  120,  p.  468,  for 
a  writ  of  habeas  corpus,  an  affidavit  that 
the  applicants  are  detained  in  custody  with- 
out lawful  authority,  is  a  sufficient  affidavit, 
where  the  person  making  it  appears  to  be  a 
negro  or  mulatto,  and  upon  the  return  of 
the  writ,  the  application  to  be  discharged 
is  opposed  by  a  white  person,  who  alleges 
that  the  applicants  are  slaves?  The  argu- 
ment was  chiefly  as  to  the  effect  of  the  pro- 
vision in  1  Rev.  Code,  ch.  Ill,  i  5,  p.  422, 
and  Id.  ch.  131,  2  3,  p.  517,  that  no  negro, 
mulatto  or  Indian  shall  be  admitted  to  give 
evidence  but  against  or  between  negroes, 
mulattoes  or  Indians.  It  was  insisted,  in 
support  of  the  affidavit,  that  it  was  like 
other  cases  in  which  the  affidavit  of  a  party 
was  taken,  not  as  evidence,  but  ap  a  founda- 
tion for  some  particular  proceeding;  and 
Dempsey  v.  Lawrence,  Gilm.  333,  was  cited, 
in  which  case,  it  was  ^aid,  the  record  would 
shew  that  the  affidavit  was  made  by  the 
plaintiff? 

2.  Whether  the  vice  consul  of  Portugal  is 
a  proper  party  to  the  habeas  corpus,  and 
can  interpose  in  this  mode  for  the  protection 
of  unknown  owners?  The  cases  of  The 
Bello  Corunnes,  6  Wheat.  152,  and  The  An- 
telope, 10  Wheat.  66,  were  cited? 

3.  Whether,  upon  its  appearing  that  the 
applicants  are  detained  as  slaves,  they 
should  not  be  compelled  to  sue  in  forma 
pauperis,  in  the  manner  prescribed  by  the 
act  in  1  Rev.  Code,  ch.  124,  p.  481? 

4.  If  no  sufficient  ground  appeared  to  put 
the     applicants    to     their    suit    in    forma 
pauperis,  whether  further  time  ought  not  to 
have  been  allowed  to  the  vice  consul   to  ad- 
duce evidence? 

443  ♦TUCKER,  P.  In  considering  this 
case  I  concede  at  once  that  under  our 
law  the  habeas  corpus  is  not  the  proper 
method  of  trying  the  right  to  freedom.  The 
act  of  1795  has  prescribed  the  remedy  which 
the  negro  must  pursue,  declaring  that  he 
must  present  his  petition,  in  the  manner 
prescribed  by  the  act,  to  the  court  of  the 
county  in  which  the  master  or  holder  dwells, 
and  not  elsewhere.  1  Rev.  Code,  ch.  124,  2 
4,  p.  481.  Anteriour  to  this  act,  the 
habeas  corpus  and  homine  replegiando  were 
resorted  to  by  slaves  asserting  a  right  to 
freedom;  but  as  these  remedies  proved 
vexatious  and  unsafe,  a  new  proceeding 
was  prescribed  by  the  act  already  cited,  the 
homine  replegiando  was  repealed,  and  the 
habeas  corpus  was  considered  as  no  longer 
appropriate.  It  is  observable,  however, 
that  there  is  no  provision  in  the  act,  which 
denies  the  habeas  corpus  to  a  free  person 
illegally  confined  in  custody,  although  he 
be  a  person  of  colour ;  nor  can  I  believe  it 
ever  was  designed  to  exclude  any  free  man 
whatever  from  the  benefit  of  this  great  and 
salutary  writ.  Where,  indeed,  upon  the 
face  of  the  petition  it  appears  that  the  case 
presents  a  litigated  question  as  to  the  right 
of  a  negro  to  his  freedom,  the  writ  should 
be  refused  as  inappropriate  to  the  case. 
Where  this  does  not  appear  by  the  petition, 
but  comes  out  in  the  return,  and  is  sustained 
by  the  proofs,  the  party  should  be  remanded, 
or  sent  before  a  justice  of  peace  to  make  his 
complaint  according  to  law.  But  where  the 
petition  shews   forth    the   definitive   docu- 
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mentary  evidence  of  his  freedom,  authen 
ttcated  in  the  form  prescribed  by  the 
statute,  it  is  believed  that  unless  such  evi- 
dence is  denied  to  be  genuine,  or  unless  he 
is  claimed  by  a  title  in  conflict  with  that 
under  which  the  emancipation  is  set  up, 
he  is  entitled  to  a  discharge  if  he  be  de- 
tained without  lawful  authority.  To  sup- 
pose that  a  free  negro,  in  possession  of 
regular  **free  papers,"  may  be  falsely  im- 
prisoned at  the  pleasure  of  any  individual, 
without  redress,  is  indeed  to  attribute 

444  a  gross  and  lamentable  ^omission  to 
the  law.     To  confine  that  redress  to  a 

suit  in  forma  pauperis  to  establish  his  free- 
dom, when  he  already  has  the  conclusive 
evidence  of  it  in  his  hands,  would  be  a 
mockery.  Cui  bono  establish  it,  if  when 
established,  it  is  disregarded,  and  affords 
no  protection  against  the  most  wanton  vio- 
lation of  his  rights  and  liberty?  It  cannot 
be.  A  free  negro,  as  well  as  a  free  white 
man,  must  be  entitled  to  the  benefit  of  the 
habeas  corpus  act,  both  according  to  its 
language,  which  is  broad  and  general,  and 
still  more  according  to  its  spirit,  which  is 
yet  more  liberal  and  beneficient.  If  it  were 
otherwise,  that  wretched  clas^  would  be  alto- 
gether without  protection  from  the  grossest 
outrages,  and  their  personal  liberty  would 
be  an  unsubstantial  shadow.  In  such  cases 
therefore,  the  court  must  exercise  a  sound 
discretion,  discharging  the  party  where 
there  seems  to  be  no  real  litigation  as  to 
the  right  to  freedom,  and  remitting  him  to 
his  suit  in  forma  pauperis  where  there  is. 
The  case  is  still  stronger,  I  conceive, 
where  upon  the  return  to  the  habeas  corpus 
it  appears  that  there  is  no  claim  to  hold  the 
petitioner  as  a  slave.  Though  the  habeas 
corpus  is  not  the  proper  remedy  where  the 
matter  in  question  is  the  right  to  freedom, 
yet  where  there  is  no  contest  about  that 
right,  but  the  litigation  arises  out  of  other 
matters,  it  would  be  absurd  to  send  the  pe- 
titioner to  sue  in  forma  pauperis.  In  like 
manner,  it  is  conceived  that  if  the  remedy 
by  petition  to  sue  in  forma  pauperis  cannot 
be  resorted  to,  the  remedy  by  habeas  corpus 
must  ot  course  prevail.  Such  is  the  case 
here.  The  defence  is  in  substatice,  *^I  do 
not  myself  claim  title  to  the  petitioner  as 
my  slave;  but  he  is  black;  the  presumption 
is  in  favour  of  slavery,  and  I  verily  believe 
he  belongs  to  some  one,  though  I  don't 
know  to  whom.'*  Upon  this  return,  could 
the  court  remand  the  prisoners  to  the  wrong- 
doer's possession  to  sue  in  forma  pauperis? 
Whom  should  they  sue?  Their  owners,  if 
the  petitioners  be  really  slaves,  are  con- 
fessedly   unknown.      Shall    they    sue 

445  *the  vice  consul?    He  does  not  claim 
them,  and  the   statute   only    provides 

for  the  institution  of  a  suit  against  the 
owner.  A  verdict  in  an  action  against  the 
vice  consul  could  indeed  do  them  no  good, 
since  it  would  be  evidence  against  nobody 
else,  and  would  furnish  them  with  no  pro- 
tection against  imprisonment  by  others. 
Shall  they  then  be  restored  to  their  close 
confinement  until  the  vice  consul  shall  hunt 
up  their  masters?  What  assurance  have  we 
from  this  affidavit,  that  he  will  ever  be  able 
to  discover  the  owners,  who  are  to  him  now 
unknown?  What  confidence  indeed  can  be 
placed  in  the  general  and  broad  assertion, 


unaccompanied  by  a  single  reason,  that 
these  persons  are  slaves  though  their  owners, 
are  unknown?  I  do  not  question  the  sincer- 
ity of  the  vice  consul's  belief,  but  I  do  not 
think  it  can  furnish  ground  for  judicial  ac- 
tion. Slavery  implies  the  relation  of  two 
persons  in  j^he  character  of  master  and 
slave,  and  it  is  difficult  to  conceive  that  he 
has  good  cause  to  believe  in  the  existence 
of  the  relation,  to  whom  one  of  the  parties 
to  that  relation  is  utterly  unknown.  I  do 
not  say  it  is  impossible,  because  the  parties^ 
may  themselves  confess  that  they  are  slaves, 
'without  disclosing  their  masters'  names. 
But  this  does  not  appear ;  and  for  anght 
that  does  appear,  this  return  rests  upon  the 
vague  presumption  that  the  petitioners  are 
slaves  because  they  are  black,  and  slaves  to 
Portuguese  subjects  because  they  came  from 
Santiago.  Upon  such  grounds,  I  do  not 
think  the  circuit  court  would  have  been  jus- 
tified in  remanding  them.  It  could  not  be 
right  to  restore  these  petitioners  to  the  cus- 
tody of  the  vice  consul,  who  might  have 
forthwith  sent  them  off  to  Santiago  as  the 
readiest  method  of  finding  out  their  masters. 
It  could  not  be  right  to  consign  them  to 
irremediable  slavery,  upon  the  remote  pos- 
sibility of  the  vice  consul's  finding  owners 
for  them  in  the  island  from  which  they 
came.     No  such   speculation   could   justify 

their  further  imprisonment. 
446         *It  is  said,  however,    to   have   been 

decided  by  the  supreme  court  of  the 
United  States,  **that  the  vice  consul  has  a 
right  to  interpose  to  protect  or  lay  claim  to 
property  for  the  subjects  of  the  nation 
which  he  represents,"  6  Wheat.  152,  and 
that  such  claim  may  be  sustained  though 
the  owners  are  unknown.  10  Wheat.  66.  It 
is  not  denied  that  in  the  first  of  these  cases- 
the  vice  consul  was  declared  to  be  *  'a  com- 
petent party  to  assert  or  defend  the  rights- 
of  property  of  the  individuals  of  his  nation, 
in  any  court  having  jurisdiction  of  causes- 
affected  by  the  application  of  international 
law."  The  principle  here  laid  down  I  con- 
sider as  incontrovertible,  though  it  is  ob- 
vious that  it  does  not  in  terms  extend  to 
any  other  courts  than  those  having  juris- 
diction over  questions  of  international  law. 
Admitting,  however,  that  even  in  our  courts. 
the  firmly  established  rule,  that  no  person 
shall  assert  the  rights  of  property  by  suit 
except  the  owner,  will  yield  to  the  national 
privileges  of  the  consul,  it  still  remains  to 
be  examined  how  far  this  claim  of  property 
will  be  sustained  although  the  owners  are 
unknown. 

In  the  case  cited  from  10  Wheat.  66,  it 
appears  that  the  Antelope,  a  vessel  unques- 
tionably belonging  to  Spanish  subjects- 
(whose  individuality  does  not  appear  to 
have  been  known)  and  loaded  with  slaves. 
from  Africa,  was  seized  by  the  revenue 
cutter  Dallas  and  brought  in  for  adjudica- 
tion. She  was  libelled  by  the  vice  consuls 
of  Spain  and  Portugal,  each  of  whom 
claimed  a  portion  of  the  slaves,  which  were 
conjectured  to  belong  to  the  subjects  of 
their  respective  sovereigns.  In  support  of 
the  Spanish  claim,  testimony  was  produced, 
shewing  the  documents  under  which  the 
Antelope  sailed  from  Havanna ;— that  she 
was  owned  by  a  Spanish  house  of  trade  in 
that  place ;  that  she  was  employed  in   the 
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business  of  purchasing  slaves  on  the  african 

coast,  and  had  purchased  and  taken  on  board 

a  considerable  number  when  she  was  seized 

as    a    prize    by   the  Arraganta.     The 

447  claim  ^of  the    vice    consul   upon  this 
evidence  was  sustained;  but  the  claim 

of  the  Portuguese  consul  was  rejected.  Now 
it  is  observable  that  the  Spanish  proofs  went 
the  whole  length  of  establishing  the  ex- 
istence of  an  individual  proprietary  inter- 
est. They  proved  that  the  cargo  were 
slaves  (for  they  were  purchased  in  Africa) 
and  they  proved  the  vessel  to  belong  to  a 
.  house  in  Havanna  who  employed  her  in  the 
slave  trade.  The  proof  that  there  was  in- 
dividual right  was  therefore  plenary.  But 
even  had  it  been  less  so,  and  had  the  vice 
consul  been  entitled  to  a  sentence  in  his 
favour,  upon  full  proof  that  the  vessel  was 
an  african  slave  trader  belonging  to  Spain, 
even  though  the  owners  were  unknown,  yet 
the  case  would  still  be  very  different  from 
the  case  at  bar.  There,  the  vessel  being  a 
slaver,  and  the  cargo  being  proved  to  have 
been  purchased  and  taken  on  board  on  the 
african  coast,  the  proof  that  the  negroes 
were  property  was  complete.  It  was  not 
necessary  to  know  the  names  of  the  owners 
to  establish  that  fact,— to  prove  the  relation 
of  the  master  and  slaves.  The  master  and 
supercargo  were  in  possession  of  these 
slaves,  whom  they  had  purchased  either  for 
themselves  or  their  owners'.  The  fact  of 
the  purchase,  whereby  these  men  became 
property,  was  proved:  the  fact  therefore 
that  they  were  slaves  was  established,  and 
the  question  what  Spanish  subject  had  a 
right  to  them  might  perhaps  be  most  proper 
to  be  settled  by  the  Spanish  authorities  after 
they  were  given  up.  But  in  this  case  there  is 
no  proof  at  all  that  the  petitioners  are  prop- 
erty, other  than  the  presumption  arising 
from  their  colour,  which  will  be  presently 
adverted  to.  Independent  of  that,  there  is 
no  evidence  of  property  in  them.  Their 
owners  being  unknown,  it  cannot  be 
affirmed  that  they  have  a  master ;  and  with- 
out a  master  they  cannot  be  slaves.  The 
proof  of  the  existence  of  a  known  master 
is  wanted  here  to  establish  the  fact  that 
these  men  are  property ;  not  to  ascertain 
merely  whose  property  they  are.     Ad- 

448  mit  then  that  *the  consul  may  recover 
what    is   propei'ty,    for    an    unknown 

owner,  yet  he  cannot  recover  men  without 
satisfactory  evidence  of  the  existence  of  an 
owner,  since  without  an  owner  they  are  not 
property. 

It  is  said,  however,  that  the  presumption 
from  their  colour  is  that  they  are  slaves. 
This  is  the  rule  indeed  established  among 
us;  Hudgius  v.  Wright,  1  Hen.  &  Munf. 
141.  The  application  of  this  principle, 
even  to  slaves  brought  into  the  country  in 
an  african  slave  ship  seized  by  the  vessels 
of  the  U.  States,  is  however  very  strongly 
contested  by  learned  counsel,  in  the  argu- 
ment of  the  case  of  the  Antelope.  The  dis- 
tinguished attorney  general  (Mr.  Wirt)  in 
patlcular,  enlarges  upon  this  point.  For 
my  own  part,  I  am  much  inclined  to  doubt 
whether  it  is  a  principle  which  should  be 
applied  to  foreigners.  I  do  not,  however, 
think  it  necessary  to  express  any  decided 
opinion  upon  the  point,  as  in  this  case  any 
such  presumption  is  decidedly   rebutted    by 


the  proofs.  Two  white  men  of  Santiago, 
who  stand  unimpeached  and  uncontradicted, 
depose  that  the  petitioners  were  foreigners, 
born  cut  of  the  United  States ;  that  the  wit- 
nesses had  known  them  for  many  years  in 
the  island  of  Santiago;  that  they  were  free 
men  in  that  island ;  that  three  of  them  had 
been  soldiers  in  the  Portuguese  army ;  that 
they  came  with  the  witnesses  to  this  coun- 
try; that  they  were  brought  up  with  others 
from  Norfolk  on  the  charge  of  piracy,  and 
were  acquitted  and  discharged,  since  which 
it  appears  they  were  seized  and  imprisoned 
through  the  agency  of  the  vice  consul. 
Upon  this  testimony  the  question  is  pre^ 
sented,  Whether  these  foreigners,  who  have 
been  brought  hAe  by  compulsion  on  a 
charge  of  piracy  and  discharged,  and  have 
since  been  cast  into  prison  without  author- 
ity upon  the  vague  suspicion  that  they  are 
slaves,  shall  be  remanded  to  close  confine- 
ment, although  it  is  proved  that  they  are 
free?  To  the  question  so  propounded,  I  an- 
swer in  the  negative.     Nor  can  I  think 

449  it  proper  to  continue  this   *case    over 
until  the  vice  consul   shall    discover 

their  masters,  or  abandon  the  search  for 
them  as  fruitless. 

An  objection  was  made  to  the  award  of 
the  habeas  corpus  on  the  affidavit  of  the 
party.  That  affidavit  I  do  not  consider  as 
embraced  by  the  inhibition  against  the  in- 
troduction of  the  testimony  of  a  negro 
against  a  white  man.  It  is  to  be  consid- 
ered merely  as  laying  a  foundation  upon 
which  the  court  might  proceed  to  award  the 
writ,  and  is  analogous  to  various  other  cases 
in  the  courts.  For,  notwithstanding  the 
provisions  of  the  act,  I  have  never  heard  it 
doubted  that  a  free  negro  who  applies  for 
an  injunction  or  asks  for  a  continuance,  is 
competent  to  make  the  affidavit  which  the 
law  requires  in  all  such  cases.  Upon  the 
whole  matter,  therefore,  I  am  of  opinion  to 
affirm  the  judgment.    * 

BROCKENBROUGH,  CARR  and  CA- 
BE^LL,  J.,  concurred. 

BROOKE,  J.  Differing  from  a  majority  of 
the  court,  with  great  deference  for  the  opin- 
ion delivered,  I  shall  very  briefly  state  the 
grounds  of  my  opinion.  A  very  few  of  the 
facts  in  the  record  are  material,  I  think,  to 
the  decision  of  the  case.  The  petitioners, 
who  are  africans,  claim  to  be  free  in  the 
island  of  Bravo,  from  which  they  state  they 
came.  The  claim  of  the  Portuguese  consul 
is  that  they  were  slaves  to  some  of  the  sub- 
jects of  Portugal,  in  the  island  of  Santi- 
ago, and  that  if  he  is  allowed  four  months 
he  will  ascertain  to  whom  they  belong.  It 
is  admitted  that  as  slaves  they  are  not  en- 
titled to  the  writ  of  habeas  corpus,  and  that 
the  question  of  property  cannot  be  tried  on 
the  writ;  but  it  is  insisted  that  without  a 
specification  of  their  owners,  the  claim  of 
property  is  not  made  out ;  and  the  cases  de- 
cided by  the  supreme  court,  6  Wheat.  152, 
and  the  case  of  the  Antelope,  10  Wheat.  66, 
are  relied  on  to  show  that  the  claim  must 
state  the  individuals  to  whom  they  belong. 
These  cases    were   not    on   a  writ   of 

450  habeas   corpus,    but    cases  in  *which 
the  right  of  property  was  solely  to  be 

tried,  and  the  court  decided  that  the  claim 
of  the  consuls  (as  it  was  a  proceeding  in 
rem)  though  the  specific   owners   were   not 
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stated,  was  sufficient  to  try  the  question  of 
property,  but  not   enough   to  authorize  the 
restoration  of  it.     In  the  case   before  us,  if 
the  question  of  property  could  be  tried  on  a 
writ  of  habeas  corpus,  the  claim  of  the  Por- 
tuguese consul   would   be  sufficient,  though 
it  does  not  state  the  owners  of  the  property, 
according    to    those   decisions;  and  as  that 
question  cannot  be  tried  on  the  writ,  if  that 
issue  is  made   up   by    the    claim,    the  writ 
ought  to  be  quashed.     It   is  said  to  be  hard 
to   deprive    the    petitioners  of  the  right  to 
prove  their  freedom ;  but  that   is  the  conse- 
quence of  their  colour  and  condition,  not  pro- 
vided for  by  the  law,    nor  can  I  distinguish 
their  case  from  the  case  q/  persons  of  their 
colour,  apprehended  as  slaves  escaping  from 
any    of   our   sister  states,  without  proof  by 
the  party  apprehending  them  as  to  the  per- 
sons to  whom  they  belonged,    and  in  which 
case  I  understand  that  the   writ  of   habeas 
corpus    would    not    be   the  proper  relief  for 
them.     I  think  the  claim  of  the  consul  of  a 
nation  authorizing  slavery   in    its   islands, 
from  which  the  petitioners  admit  they  came, 
entitled  to  as  much   respect  as  the  claim  of 
a    party    apprehending     persons    of  their 
colour,  coming  from  any  of  our  sister  slave- 
holding  states,  who  could  not  state  to  whom 
the  property  belonged.     But  weight  is  given 
to  the  testimony  of  two  white  persons,  who 
swear  that  they  saw  the   petitioners  in  the 
island  of  Santiago,  and  that  there  they  were 
free  people.     Passing  over  the   discrepancy 
between  this,  and  the  fact  stated  in  the  pe- 
tition, that  the  petitioners  came   from    the 
island  of  Bravo,  the  answer  to  it  is,  that  it 
negatives    the   claim  of  the  consul  to  them 
as    slaves;  a  question  which,  if  to  be  tried 
here,  must  be  tried  by  the  law  of  Portugal 
and  not  the  law  of  Virginia ;  a  question  of 
freedom    or   slavery,    which  takes  the   case 
out  of  the  jurisdiction  of  thejudge  on 
451      a  writ  *of  habeas  corpus.     The  hard- 
ship of  this  doctrine  is   no  answer  to 
the  law  of  the    case.     In    a    forum    having 
jurisdiction  of  the  question  of  slavery,  under 
our  statutes,  the  colour  of  the  party,  show- 
ing that  he  is  of  african  race,  is  prima  facie 
evidence  that  he  is   a    slave,    and  puts  the 
onus  on  him  to  prove  that  he  is  free.     This 
is  one  of  the  hardships   that  belong   to   his 
condition.     On    the   contrary,    the    founda- 
tion of  the  right  to  the  writ  of   habeas  cor- 
pus is,  that  he  is  a  free  man ;  and  the  word 
person  in  the  act  of  habeas  corpus,  implies 
that  he  is  free,  and  not  one   whose    title  to 
freedom  can  be  questioned  any  where.     The 
provision  that  he   is    to   make  affidavit  and 
give  bond  before  the  writ  can    be  obtained, 
implies    the    same.     The    provision    in  the 
english  magna  charta,  4  Co.  Inst.   45,    that 
no    free   man    shall  be  taken  or  imprisoned 
Ac.  is  the  foundation  of  the  writ  of  habeas 
corpus.     But  suppose  the  question  of  slavery 
was  within  the  jurisdiction    of   the    judge, 
and  it  was  necessary  that  the  consul  should 
furnish    evidence   that  the  petitioners  were 
owned  by  individuals  in  the   island  of  San- 
tiago: I  think  comity  ought  to   have  given 
him  four  months,  what  the   claimant  asked 
to  produce  the  proof.     I  think  also,  that  in- 
stead of  discharging   them,  they    ought    to 
have    been   delivered   to   the  proper  officer, 
under    our    act    prohibiting    free   people  of 
colour  to  come  into  and  remain  in  the  state,  I 


and  subjecting  them  to  be  apprehended  and 
sent  back.  Upon  the  whole,  I  think  the 
petitioners,  if  really  free,  mistook  their 
remedy,  and  ought  to  have  pursued  that 
which  is  prescribed  by  the  act  authorizing' 
persons  of  colour  to  sue  for  their  freedom 
in  forma  pauperis.  Looking  to  the  policy 
of  our  laws,  I  fear  that  this  decision  of  the 
court  will  lead  to  consequences  directly  in 
conflict  with  it,  and  that  the  judgment  of 
the  court  below  ought  to  be  reversed  and 
the  writ  quashed. 
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*Haye8  and  Others  v.  Goode  and 
Others. 

April.  1886.  Ricbmond. 
(Absent  Brooks,  J.) 

WilU-lnsblllty  to  Divide  Personalty  under— Effect- 
Cafe  at  Bar.— A  tesutor  devised  a  tract  of  land  to 
trustees,  in  trust  to  convey  the  same  to  a  particu- 
lar ffrandson,  .son  of  testator's  son  W.  B.  on  bis  at- 
taining the  acre  of  21,  and  in  case  of  his  death 
before  that  ag-e  without  leavlnsr  issue,  to  convey 
the  same  to  any  afterborn  son  of  W.  B.  who  mi^lit 
then  be  the  oldest  survlvinsr  son.  on  his  attainin^r 
the  aire  of  21  ;  but  If  there  should  be  no  son  of  W. 
B.  to  take  his  said  land,  then  to  convey  the  same 
to  any  daug-hters  of  W.  B.  in  fee  simple,  in  eqaai 
proportions :  and  for  want  of  any  children  of  W. 
B.  then  In  trust  for  his  risrbt  heirs  and  their  heirs 
forever.    By  another  clause  of  bis  will  he  ^are 
slaves  and  personal  property,  to  the  same  trustees, 
in  trust  to  divide  the  same  equally  amons^  the 
children  of  his  son   W.    B.  taking  his   land,   in 
proportion  to   the  quantity  held  by  each.    The 
particular  grandson  named  died  an  infant  and 
unmarried,  and  W.  B.  died  without  ever  bavluir 
any  other  child.    Held,  no  division  of  the  slaves 
and  personalty  could  be  made  under  the  will,  but 
as  to  the  same  the  decedent  was  intestate. 
Same— Suit  for  5ettleaMnt  of  Accounts  of  Executor- 
Lapse  of  Time- Effect.— A  testator  died  in  1788.  and 
his  will  was  proved  and  the  executors  qualified  in 
that  year.    The  chief  actiuff  executor  died  in  17W; 
aT^d  in  the  following  year  the  account  of  that  ex- 
ecutor was  settled,    and   the    balance   thereby 
appearing  due  was  paid  over  to  the  surviving-  ex- 
ecutor.   In  December  1797.  a  suit  was  broug-ht  by 
leg-atees  against  the  surviving  execator  and  the 
representative  of  the  deceased  execator.  which 
suit  was  discontinued  in  October  1806,  for  want  of 
prosecution.    The  surviving  executor  died  in  the 
latter  part  of  1806  or  beginning  of  1800 :  and  In 
April  1800  a  second  suit  was  broug-ht,  making  de- 
fendants thereto  the  representatives  of  both  ex- 
ecutors, the  surviving-  sureties  of  the  executors, 
and  the  representatives  of  those  sureties  who  had 
died.    New  parties  were  frequently   made  :  nu- 
merous accounts  were  ordered  :  and  from  remiss- 
ness of  the  plaintiffs,  and  other  causes,  the  case 
lingered  for  a  long  time.    In  October   1827,  the 
chancellor  decreed  that  the  bill  be  dismissed.    On 
appeal  from  this  decree.  Held,  the  great  lapse  of 
time  before  the  suit  was  commenced,  together 
with  the  remissness  in  prosecuting  it  afterwards, 
was  a  sufficient -reason  for  refusing-  to  entertain 
the  bill  against  representatives  and  sureties. 
453      especially  as  the  circumstances  *appearinff 
in  the  case  tended  to  shew  that  the  debts  due 
fiom  the  testator  were  sufficient  to  exhaust  his 
slaves  and  personal  assets. 
Bill  to  5ublect   Lands  I>eacended   to  Heir— Lapae  uf 
Time*— Effect— Case  at  Bar.— in  17W,  the  mortca^ee 
of  a  tract  of  land  filed  a  bill  against  the  mort^a- 
ffor's  devisee,  in  which  suit  the  devisee  insisted 
that  the  mortgasree  had  a  remedy  against  other 
lands  of  the  testator  which  had  descended  to  his 
heir,  and  that  those  other  lands  oug-ht  first  to  be 
sold  to  discharge  the  mortgage  debt    A  decree  of 
foreclosure  however  was  made,  and  a  sale  or- 


*Equlty  Practice— Laches.— On  this  question,  the 
principal  case  is  cited  in  foot-noU  to  Atkinson  v.  Bob- 
inson,  9  Leigh  SOS :  foot-note  to  Harrison  v.  Gibson, 
23  Gratt.  212  :  Doggett  v.  Helm,  17  Gratt-  96,  and  foot- 
note;  Caruthers  v.  Trustees  of  Lexing^ton.  19  Lei^h 
618 :  Page  v.  Booth.  1  Rob.  166 :  Crawford  v.  Patter- 
son. 11  Gratt  374;  Foster  v.  Rison.  17  Gratt  S48  ; 
Stamper  v.  Garnett  SI  Gratt  864  ;  Green  v.  Thomp- 
son. 84  Va.  306.  5  S.  £.  Rep.  607  :  Dismal  Swamp  Land 
Co.  V.  Macauley,  85  Va.  SO,  6  S.  E.  Rep.  607.  See  mono- 
graphic twte  on  "Laches'*  appended  to  Peers  v. 
Barnett  12  Gratt  4ia 
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dered  of  the  mortfirasred  premises.  This  decree 
was  In  l?»7.  and  the  devisee  Immediately  sold  the 
land  and  paid  the  debt.  In  1824,  the  devisee  filed  a 
bill  Inslstlnff  that  both  the  testator's  personal  es- 
tate and  the  lands  descendlnff  to  his  heir  were 
liable  to  pay  the  debt.  In  ease  of  the  mortsraffed 
premises.  Hbld.  after  so  irreat  a  lapse  of  time 
the  claim  could  not  be  admitted,  but  must  be  re- 
jected as  sule. 

William  Black  the  elder,  of  the  county  of 
Chesterfield,  by  his  last  will  and  testament 
duly  made  and  published,  devised  and  be- 
<iueathed  (inter  alia)  as  follows — 

*  ^Imprimis,  I  give,  devise  and  bequeath 
unto  the  honourable  John  Blair  and  to  the 
honourable  Peter  Lyons,  esquires,  and  to 
tbeir  heirs  forever,  all  that  tract  of  land 
"Whereon  I  now  live,  called  and  known  by 
the  name  of  the  Falls  plantation,  with  all 
its  appurtenances;  in  trust  nevertheless, 
that  they  the  said  John  Blair  and  Peter 
X^yons,  or  their  heirs,  or  the  survivor  of 
tbem  or  of  their  heirs,  shall  convey  the 
same  in  fee  simple  unto  my  grandson  Wil- 
liam, son  of  William  Black  my  son  and  heir 
apparent,  on  his  attaining  the  age  of  21 
years,  and  that  in  case  of  his  death  before 
that  age  without  leaving  issue,  that  they 
shall  convey  the  same  in  like  manner  to 
a.ny  afterborn  son  of  my  said  son  William 
"who  may  then  be  the  eldest  surviving  son, 
on  his  attaining  the  age  of  21  years;  pro- 
vided always  that  if  my  said  son  William 
shall  have  two  sons  who  attain  the  age  of 
21  years,  living  at  the  same  time,  that  in 
such  case  the  said  trustees  or  the  survivor 
of  them,  or  their  heirs  or  the  survivor  of 
them,  shall  convey  one  thousand  acres  of 
the  said  plantation,  at  the  lower  end,  unto 
the   youngest  of  such  sons  and  to  his  heirs 

forever,  with  a  special  provision  that 
454      if  *there  shall  be  another  son  born  to 

my  son  William  than  the  two  already 
provided  for,  that  then  on  such  son's  at- 
taining  the  age  of  21  years,  my  said  trus- 
tees or  the  survivor  of  them,  or  their  heirs 
or  the  survivor  of  them,  shall  convey  unto 
such  third  son,  at  his  age  of  21  years,  one 
half  of  the  thousand  acres  of  land  last 
mentioned,  at  the  lower  end  thereof,  to  him 
and  his  heirs  forever;  but  if  there  shall  be 
no  son  of  my  said  son  William  to  take  my 
said  land,  agreeable  to  the  meaning  of  this 
my  will,  then  in  trust  to  convey  the  same 
to  any  daughter  or  (if  more  than  one) 
daughters  of  my  said  son  William,  in  fee 
simple,  in  equal  proportions;  and  for  want 
of  any  children  of  my  said  son  William, 
then  in  trust  for  his  right  heirs  and  their 
heirs  forever;  and  in  further  trust  to  per- 
mit my  dear  and  loving  wife  Frances,  to 
hold,  use,  occupy  and  enjoy  one  half  of  the 
said  Falls  plantation,  including  the  dwell- 
ing house,  mill  and  other  houses,  together 
with  all  the  profits  arising  therefrom,  and 
one  half  of  all  my  stock  of  cattle,  sheep, 
hogs,  horses,  mares  and  colts  which  may 
remain  unsold  and  shall  be  reserved  for  the 
use  of  the  said  plantation,  during  the  term 
of  her  natural  life  or  widowhood,  in  lieu 
and  bar  of  dower  in  my  estate;  and  also  in 
further  trust  to  permit  my  said  wife  Frances 
to  work  the  whole  of  the  Falls  plantation 
during  her  life  or  widowhood,  with  all  the 
slaves  excepting  those  which  are  hereafter 
otherwise  dispose'l  of,  and  the  whole  of  the 
stock  which  shall  remain  unsold,  upon  con- 
dition that  my  said  trustees  and  their  heirs 


and  the  survivor  of  them,  and  my  said  wife 
Frances,  do  and  shall  either  permit  my 
son  William  and  his  family,  and  the  sur- 
vivors of  them,  to  live  in  the  mansion  house 
with  her,  and  be  supported  from  the  produce 
of  the  plantation,  or  (in  case  of  disagree- 
ment) that  he  shall  be  allowed,  with  his 
family,  previous  to  and  after  his  death,  to 
live  separately  and  apart,  and  to  be  fur- 
nished by  my  executors  at  their  discretion 
from  the  produce  of  the  plantation,  in 

455  either  case,   with  provisions,  •cloth- 
ing and  other  necessaries  for  himself 

and  family,  either  in  kind,  or  in  money  to 
purchase  them. 

7.  Item,  all  my  negroes,  or  any  part;  re- 
mainder or  reversion  of  them  not  already 
disposed  of,  and  all  the  remaining  stocks  of 
cattle,  sheep,  hogs,  horses,  mares  and  coltn, 
I  give  and  bequeath  unto  the  honourable  J. 
Blair  and  P.  Lyons,  esquires,  and  their 
heirs  forever,  in  trust  to  divide  the  same 
and  their  increase  equally  among  the  chil- 
dren of  my  son  William  taking  my  land,  in 
proportion  to  the  quantity  held  by  each." 

The  will  bore  date  the  23d  of  January  1782. 
It  was  proved  before  the  county  court  of 
Chesterfield  on  the  5th  of  April  1782. 

The  testator  at  the  time  of  his  death  left 
a  widow  and  three  children.  His  son  Wil- 
liam Black  junior,  and  his  daughter  Anne 
Dent,  who  had  married  Mr.  Hardiman,  were 
children  by  a  former  marriage.  His  daugh- 
ter Frances  T.  was  a  child  by  the  last  mar- 
riage. The  grandson  William  mentioned 
in  the  will  was  also  alive  at  the  testator's 
death. 

At  the  time  the  will  was  proved,  Robert 
Goode  one  of  the  executors  therein  named 
qualified  as  such,  and  gave  bond  in  the 
penalty  of  ;^50,000.  with  Samuel  Goode  as 
surety.  On  the  7th  of  June  following. 
Turner  Southall  another  of  the  executors 
qualified  and  gave  bond  in  the  same  pen- 
alty, with  Francis  Goode  and  Bernard 
Markham  as  his  sureties.  An  inventory 
of  the  personal  estate  was  returned  the  6th 
of  September  1782,  with  an  appraisement 
thereof  amounting  to  ;f6749.  10.  The  execu- 
tors made  sales  of  personal  property  in  May 
1782,  amounting  to  £W!\,  9.  sales  of  slaves 
in  December  1782,  to  the  amount  of 
;^2121.  18.  6.  and  further  sales  subsequently. 

On  the  2d  of  August  1782,  Frances  Black 
the  testator's  widow  filed  her  bill  in  the 
county  court  of  Chesterfield  against  the  ex- 
ecutors, stating,  that  not  being  satisfied 
with    the  provision    made   for  her  by 

456  the  will,  she  *had,  by  deed  duly  at- 
tested, declared  that -she  would  not  ac- 
cept, receive  or  take  the  legacies  given  to 
her,  and  would  renounce  all  benefit  and  ad- 
vantages which  she  might  Claim  by  the 
will;  that  she  had  applied  to  the  executors 
for  the  allotment  of  her  dower  in  the  slaves 
a  ad  for  her  share  of  the  personal  estate,  but 
the  executors  had  refused  to  assign  the 
same,  alleging  that  the  debts  of  the  testator 
would  absorb  all  his  slaves  and  personal  es- 
tate. She  charged  that  there  was  a  sufifi- 
ciency  of  personal  estate  to  pay  the  debts 
and  leave  a  surplus,  and  moreover  insisted 
that  her  portion  of  the  slaves  was  not  liable 
to  debts,  except  the  reversion  thereof  at  her 
death.  The  two  executors,  Goode  and 
Southall    answered   that    the   debts,  by  ac- 
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coants  and  other  vouchers  which  had  come 
to  their  knowledge,  amounted  to  nearly  or 
upwards  of  ;^4000.  and  they  had  strong  rea- 
sons to  think  might  in  the  end  be  little 
short  of  £20Qb.  more.  The  amount  which 
would  be  received  from  the  debts  due  to  the 
testator,  they  thought,  would  be  very 
trifling.  They  positively  denied  that  the 
testator's  estate  in  their  hands  would  be 
sufficient  to  pay  his  debts,  without  the  sale 
of  a  number  of  the  slaves.  Considering  the 
debts  a  charge  upon  the  slaves  as  well  as 
upon  the  other  estate,  they  did  nut  think 
themselves  justifiable  while  those  debts  re- 
mained unsatisfied,  in  assenting  to  a  parti- 
tion of  the  estate.  On  the  6th  of  September 
1782,  the  county  court,  declaring  its  opinion 
to  be  that  the  widow's  dower  in  the  slaves 
and  her  share  of  the  other  personal  estate 
were  subject  in  common  with  the  rest  of 
the  estate  to  the  payment  of  the  testator's 
debts,  decreed  that  the  complainant  should 
enter  into  bond  with  sufficient  security  in 
the  sum  of  ;^4000.  for  indemnifying  the 
executors  against  the  demands  of  the  testa- 
tor's creditors,  and  appointed  commis- 
sioners to  settle  the  accounts  of  the  executors 
and  allot  to  the  widow  one  third  part  of  the 
slaves  and  personal  estate.  The  complain- 
ant appealed  from  so  much  of  this  de- 
457  cree  as  declared  *her  share  of  the  slaves 
and  personalty  to  be  subject  to  the 
testator's  debts;  but  the  appeal  does  not 
appear  to  have  been  ever  prosecuted. 

William  Black  the  grandson  of  the  testa- 
tor died  in  October  1783,  while  an  infant 
and  without  having  married.  The  testa- 
tor's son  William  Black  died  in  October 
1784.  His  will  bears  date  the  4th  of  Feb- 
ruary 1784,  and  was  admitted  to  record  in 
the  county  court  of  Chesterfield  at  December 
term  1784.  He  left  no  child,  and  gave  his 
estate,  after  the  payment  of  his  debts,  to 
his  wife  Elizabeth. 

Mrs.  Hardiman  made  purchases  at  the 
sales  of  the  estate  in  May  1782,  and  executed 
her  bonds  for  these  purchases ;  so  that  the 
inference  is  she  was  then  a  widow:  and 
she  was  probably  a  widow  at  the  testator's 
death.  Some  considerable  time  after  her 
father's  death,  but  prior  to  June  1794,  she 
married  James  Hayes.  Frances  T.  Black 
married  John  Garland  prior  to  the  year  1793. 
Robert  Goode  did  very  little  as  executor 
of  Black,  during  the  life  of  his  co-executor 
Southall.  Southall  died  in  1792,  and  was, 
from  his  qualification  in  1782  until  his 
death,  the  chief  acting  executor.  Soon  af- 
ter his  death,  Stephen  Southall  his  executor 
went  into  a  settlement  of  his  testator's  ex- 
ecutorial account  on  Black's  estate,  before 
commissioners  appointed  by  the  court  of 
probat,  and  they  reported  a  balance  due  to 
the  estate  of  Black  from  his  executor 
Turner  Southall  of  £^.  IS.  3.  This  set- 
tlement was  made  the  6th  of  February  1793, 
and  was  returned  and  admitted  to  record 
during  the  same  month.  The  balance  so 
reported  due  from  Turner  Southall  was  on 
the  9th  of  October  1794,  paid  by  his  executor 
to  the  attorney  of  Robert  Goode  the  surviv- 
ing executor  of  Black. 

Some  suits  were  brought  against  the  ex- 
ecutors of  Black  in  Southall's  lifetime, 
to  recover  debts  due  from  the  testator, 
but    more    were    brought    after   Southall's 


458  death.  *On  the  4th  of  June  1793,  a 
judgment  was  rendered  in  favour  of 
Wallis  A  Bartlett  merchants  of  Great 
Britain,  against  Robert  Goode  as  surviving 
executor  of  Black,  for  930  dollars  %  cents, 
with  five  per  cent,  interest  from  June  4th 
1793  till  paid;  upon  which  a  fi.  fa.  issued 
the  8th  of  February  1794,  and  was  returned 
**no  property  found."  Judgments  were  ob- 
tained against  the  same  executor  on  the 
30th  of  December  1794,  by  Henderson. 
M'Canl&  Co.  for  1745  dollars  36  cents,  with 
five  per  cent,  interest  from  September  3d 
1783;  on  the  29th  of  May  1797  by  Neil  Jam- 
ieson  &  Co.  for  691  dollars  93  cents  with 
interest  at  ten  per  cent,  from  June  4th  1793; 
and  on  the  7th  of  April  1801  by  Samuel 
Turner  &  Son  for  £^7.  13.  with  interest  at 
five  per  cent,  from  that  day.  At  the  foot 
of  the  last  judgment,  there  was  a  memoran- 
dum, stating,  that  by  consent  of  the  plain- 
tiffs it  was  not  to  be  considered  an 
admission  of  assets  in  the  hands  of  the  de> 
fendant. 

Some  time  after  the  last  mentioned  judg- 
ment, the  plaintiffs  Samuel  Turner  A  Son 
filed  a  bill  in  chancery  in  the  circuit  court 
of  the  United  States  holden  at  Richmond, 
setting  forth  that  they  had  not  been  able  to 
obtain  payment  of  the  judgment  from 
Goode,  who  alleged  that  he  had  no  assets; 
but  whether  this  was  so  or  not  the  plain tiflfs 
could  not  say,  and  therefore  praying  a  dis- 
covery :  stating,  however,  that  several  bond 
and  judgment  creditors  had  been  paid  out 
of  the  personal  estate,  and  consequently 
that  they  were  entitled  to  stand  in  the  place 
of  those  creditors  and  charge  the  real  es- 
tate. The  answer  of  Goode,  after  mention- 
ing that  all  or  the  greater  part  of  the 
business  of  the  estate  of  Black  was  trans- 
acted by  Southall  during  his  life,  stated 
that  since  the  death  of  Southall  a  very  in- 
considerable amount  had  been  received  by 
Goode,  which  had  been  paid  to  judgment 
creditors  previous  to  any  notice  of  the  com- 
plainants' demand.  He  averred  that  there 
were  no  assets  to  pay  the  plaintiffs,  except 
a  balance  due  upon  a  judgment 
459  ^against  Alexander  Trent,  and  also  a 
balance  upon  a  judgment  against  Wil- 
liam Gay.  He  mentioned  a  third  debt  due 
from  John  Garland,  for  which  judgment  had 
been  obtained,  but  stated  that  Garland  died 
insolvent.  The  affidavit  to  this  answer 
bears  date  the  10th  of  June  1808. 

On  the  first  of  July  1793,  Cadwallader 
Evans,  administrator  de  bonis  non  of  Amos 
Strettel  deceased,  brought  suit  in  the  high 
court  of  chancery  against  James  Hayes  and 
Anne  Dent  his  wife,  for  the  foreclosure  of 
a  mortgage  executed  by  William  Black  on 
the  20th  of  September  1777  upon  the  Falls 
plantation,  and  for  a  sale  of  the  mortgaged 
premises.  The  mortgage  was  to  secure  two 
bonds,  executed  on  the  same  day  therewith, 
one  for  ;^2000.  payable  in  September  1782, 
and  bearing  interest  in  the  mean  time  at 
the  rate  of  five  per  cent. ;  the  other  for 
;f2500.  payable  on  the  25th  of  March  1778, 
with  five  percent,  interest.  The  bill  stated 
that  the  plaintiff  was  informed  the  executors 
had  not  assets  to  pay  the  debt,  and  it  set 
forth  the  following  facts  in  relation  to  the 
second  bond,  viz.  that  Black  had  agreed  to 
sell  to   Strettel  a   tract  of  land  containing- 
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10,000  acres,  lying  at  or  near  the  head  of 
X)an  river  in  Henry  county,  including  up- 
^wards  of  3000  acres  of  rich  natural  meadow 
sear  the  great  road  leading  from  the  south- 
-ward  to  Pennsylvania,  for  which  Strettel 
paid  him  ;^2500.  and  the  bond  was  executed 
ior  the  same  money,  but  was  to  be  dis- 
•charged  by  a  conveyance  of  the  said  land 
in  fee  simple,  with  a  general  warranty,  free 
from  all  incumbrance  but  quit  rents,  on  or 
before  the  25th  of  March  1778;  but  that  no 
such  conveyance  had  been  made,  and  that 
Black  was  in  truth  entitled  to  no  such  lands. 
Hayes  and  wife,  by  their  answer,  stated 
-that  Black  died  seized  of  a  large  tract  of 
land  containing  ten  thousand  and  fifty  two 
acres  in  Henry  county,  which  was  purchased 
:from  and  conveyed  to  him  by  Peter  Cope- 
land;  they  insisted  that  the  complainants 
ought  to  be  obliged  to  pursue  their  remedy 
against  the  land  in  Henry  county,  or 

460  at  all  events  that  *the  said  land  ought 
first  to  be  sold  to  discharge  the  mort- 
gage debt,  so  far  as  the  proceeds  would  ex- 
tend: and  they  further  stated  that  the  legal 
title  to  that  land  had  descended  to  the 
testator's  son  William  Black,  from  whom 
it  passed  to  the  son's  widow.  Elizabeth 
Black  the  widow  of  the  son  married 
Willis  Wilson.  Wilson  and  wife  filed 
an  answer,  mentioning  that  they  had 
been  admitted  defendants,  and  stating,  that 
on  the  15th  of  September  1778  Black  the  elder 
purchased  of  Peter  Copeland  7675  acres  of 
land  in  Henry  county;  that  this  did  not  ap- 
pear to  be  the  same  land  contracted  to  be 
«old  by  Black  to  Strettel,  because  it  did  not 
answer  the  description  either  in  quantity 
or  situation ;  that  it  did  not  appear  that 
Black  was  either  entitled  to  or  possessed  of 
the  said  7675  acres  of  land  at  the  time  he 
contracted  with  Strettel;  and  that  they  be- 
lieved there  was  no  such  tract  as  that  of 
10,052  acres  stated  to  be  conveyed  by  Peter 
Copeland.  An  order  was  made  for  a  survey 
of  the  land  conveyed  by  Copeland,  and  on 
the  coming  in  of  the  surveyor's  report,  the 
court,  on  the  7th  of  June  1797,  pronounced 
a  decree  foreclosing  the  mortgage  on  the 
Falls  plantation,  and  appointing  commis- 
sioners to  sell  the  same. 

On  the  9th  of  December  1797,  James  Hayes 
and  Anne  Dent  his  wife,  and  William  Clai- 
borne and  Frances  his  wife,  filed  a  bill  in 
the  high  court  of  chancery,  setting  forth 
that  the  testator  William  Black  left  the 
plaintiff  Frances  his  widow,  and  two  chil- 
dren, viz.  a  son  named  William  and  the 
plaintiff  Anne;  that  William  the  son  had 
children,  all  of  whom  died  in  his  lifetime, 
and  the  said  William  had  also  died ;  alleg- 
ing that  by  the  will  of  William  Black  the 
elder,  the  estate  bequeathed  to  his  son  Wil- 
liam was  so  disposed  of  that  no  part  of  it 
could  vest  absolutely  in  him,  and  that  it 
was  intended  that  he  should  only  have  a 
maintenance  out  of  it  during  his  life;  and 
stating  that  the  plaintiffs  were  advised  that 
they  were  entitled  to  such  of  the  per- 

461  sonal  estate    of   William   '^Black    the 
elder  as  yet  remained  unadministered 

in  the  hands  of  his  executors.  The  bill 
Btated  that  Robert  Goode  one  of  the  execu- 
tors had  never  settled  his  accounts.  It 
mentioned  the  settlement  by  Stephen  South- 
all   executor   of  Turner  Southall  the  other 
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executor,  but  averred  that  the  plaintiffs 
were  ignorant  whether  or  not  that  settle- 
ment was  a  proper  one, — made  Robert  Goode 
and  Stephen  Southall  executor  of  Turner 
Southall  defendants,  and  called  fof  a  settle- 
ment by  both  defendants  before  a  commis- 
sioner of  the  court.  Answers  were  filed  by 
both  defendants.  The  answer  of  Southall 
stated  that  his  testator  fully  administered 
all  the  estate  of  Black  which  came  to  his 
hands,  except  £35,  15.  5J^.  and  a  com- 
mission of  Ave  per  centum  allowed  by  the 
court  of  Chesterfield  county  to  his  testator 
for  his  trouble  in  administering  the  same; 
that  his  codefendant  Goode  was  present  at 
the  time  of  the  settlement,  and  expressed 
his  approbation  of  the  statement  made  by 
this  respondent;  that  respondent  conceived 
the  compensation  allowed  by  the  court  for 
the  trouble,  expense  and  risk  incurred  by 
his  testator  was  inadequate,  and  trusted 
that  on  the  final  hearing  of  this  cause,  fur- 
ther compensation  might  be  decreed.  Goode 
answered  that  the  most  considerable  part 
of  the  estate  was,  in  the  lifetime  of  Turner 
Southall,  administered  by  him,  and  after- 
wards accounted  for  in  a  settlement  by 
Stephen  Southall  the  executor  of  Turner 
Southall,  which  settlement  respondent  was 
privy  to  and  expressed  his  approbation  of ; 
but  he  submitted,  that  if  upon  a  re-exami- 
nation it  should  appear  there  were  errors  in 
the  account  so  settled,  his  approbation  then 
expressed  should  not  tend  to  his  injury. 
Goode  further  stated,  that  his  testator  di- 
rected by  his  will  that  a  comfortable  sub- 
sistence for  his  son  William  Black  junior 
should  be  procured  at  the  discretion  of  his 
executors;  in  compliance  with  which  re- 
quest, the  necessary  articles  for  housekeep- 
ing were,  at  the  sale  of  the  estate,  purchased 

for  the  use  of  the  son,  which  respond- 
462      ent  *was  ready  to    shew.     He    further 

stated  that  the  complicated  situation 
of  his  testator's  affairs  had  hitherto  pre- 
vented a  final  adjustment  of  his  accounts ; 
but  so.  far  as  he  had  administered,  he  had 
ever  been  and  still  was  ready  to  settle,  and 
give  a  proper  account  of  the  same.  The 
afiSdavit  to  Southall's  answer  bore  date  the 
19th  of  March  1798;  that  toGoode's  answer, 
the  12th  of  May  1798:  and  at  September 
term  1798,  an  order  was  entered  for  an  ac- 
count. In  this  situation  the  cause  stood 
until  the  2d  day  of  October  1806.  On  that 
day  an  order  was  entered  in  the  cause,  with 
the  caption  James  Hayes  and  his  wife  Anne 
Dent  Hayes  plaintiffs  (without  naming  Clai- 
borne and  wife  at  all)  stating  that  the  suit 
abates  as  to  the  plaintiff  James  Hayes  by 
his  death,  and  is  dismissed  as  to  the  other 
plaintiff,  she  having  been  solemnly  called 
and  failing  to  appear. 

Robert  Goode  the  surviving  executor  of 
William  Black  died  shortly  before  April 
1809.  On  the  14th  of  that  month  a  new  bill 
was  filed  in  the  superior  court  of  chancery 
for  the  Richmond  district,  in  the  name  of 
Anne  Dent  Hayes,  and  William  Claiborne 
and  Frances  his  wife,  containing  allega- 
tions similar  to  those  in  the  first  bill.  The 
dismission  of  the  first  suit  for  want  of  pros- 
ecution is  stated  not  to  have  been  known  to 
the  plaintiffs  at  the  time.  It  is  set  forth 
that  the  slaves  and  other  personal  estate 
were   appraised   at    ;^6749.  10.  a   sum   less 
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than  the  real  value ;  that  the  executors  made 
sale  of  the  greater  part  of  the  slaves  and 
all  the  personal  estate;  that  they  returned 
no  inventory  of  the  debts  and  credits,  al- 
though v.ery  large  sums  were  due  and  owing 
to  the  testator,  which  were  or  might  have 
been  collected ;  and  that  they  have  never 
exhibited  any  account  further  than  the  ac- 
count settled  by  Stephen  Southall :  and  the 
plaintiffs  charge  that  they  have  converted 
considerable  sums  and  considerable  prop- 
erty of  the  estate  of  the  testator  to  their 
own  use.  Stephen  Southall  is  stated  to 
have    died,  and    to   have    left   James 

463  Southall  surviving,  *who  was  co- 
executor  with  him  of  Turner  South- 
all.  The  bill  makes  defendants,  Richard 
and  Francis  Goode  administrators  with 
the  will  annexed  of  Robert  Goode, 
who  was  surviving  executor  of  Wil- 
liam Black  the  elder;  Samuel  Goode 
surety  for  the  said  Robert ;  Peyton  Southall 
and  John  Daingerfield  executors  of  James 
Southall,  the  surviving  executor  of  Turner 
Southall,  who  was  the  other  executor  of 
William  Black;  the  representatives  of 
Bernard  Markham,  and  Thomas  Harris  ex- 
ecutor of  Francis  Goode ;  which  two  last 
named  decedents  were  sureties  for  Turner 
Southall  as  executor. 

At  September  rules  1810,  Mary  Markham 
and  George  Markham  executrix  and  execu- 
tor of  Bernard  Markham,  and  Richard  B. 
Goode  and  Francis  Goode  administrators 
with  the  will  annexed  of  Robert  Goode,  filed 
their  answers.  The  executors  of  Markham 
relied  upon  the  settlement  made  by  the  ex- 
ecutors of  Turner  Southall,  shewing  a  bal- 
ance of  £3S,  15.  5}i,  due  to  Black*s  estate; 
insisted  that  they  ought  not  in  equity  to  be 
compelled  to  pay  money  as  sureties,  until 
the  estate  of  the  principal  was  exhausted ; 
and  alleged  that  Turner  Southall  left  estate 
abundantly  sufficient  to  pay  any  balance 
due  from  him. 

The  administrators  of  Robert  Goode  said, 
they  had  always  understood,  and  believed 
it  to  be  true,  that  Turner  Southall  was  the 
principal  acting  executor  of  Black  until  his 
death;  that  after  SouthalPs  death,  Robert 
Goode  continued  to  act  until  his  own  death, 
which  happened  in  1809.  From  the  great 
length  of  time  that  Southall  acted,  as  well 
as  from  the  answer  of  Robert  Goode  to  a 
bill  exhibited  against  him  and  others  by 
Turner  A  Son  in  the  federal  court  for  the 
district  of  Virginia,  the  respondents  were 
induced  to  believe  that  all  or  the  greater 
part  of  the  estate  of  Black  had  been 
administered  by  Southall  before  his 
death.  They  were  ignorant  of  the  debts 
due  to  or  from  the  estate  of  Black, 
except    three   debts  due  to  the  estate 

464  from  William  Gay,  Alexander  *Trent 
and  John  Garland,  of  each  of   which 

debts,  they  believed,  a  balance  was  yet  due, 
but  the  amount  was  not  known ;  and  Gay 
and  Garland  were  both  insolvent,  and  the 
situation  of  Trent  not  known  to  the  re- 
spondents. They  did  not  know  what  was 
the  amount  of  the  estate  of  Black  which 
came  to  the  hands  of  their  testator,  but 
from  information  derived  from  him  in  his 
lifetime,  and  an  imperfect  examination  of 
his  accounts,  they  believed  he  was  the  cred- 
itor of  Black's  estate. 


To  the  answers  of  these  four  defendants, 
the  plaintiffs  replied  generally.  At  June 
rules  1811,  the  cause  was  set  for  hearing  as 
to  those  defendants,  and  abated  as  to  the 
plaintiff  William  Claiborne  by  his  death. 
And  on  the  4th  of  February  1812,  the  court 
made  an  order  directing  Robert  Goode*8  ad- 
ministrators to  render  an  account  of  the 
said  Robert's  administration  of  Black's  es- 
tate, before  one  of  its  commissioners. 

At  September  rules  1811,  a  decree  nisi  was 
entered  against  the  defendant  Thomas  Har- 
ris, but  it  does  not  appear  to  have  been 
executed.  At  March  rules  1812,  Peyton 
Southall  and  John  Daingerfield  executors  of 
James  Southall  filed  their  answer.  They 
said  that  as  to  the  transactions  on  Black's 
estate,  or  what  share  Turner  Southall  had 
in  them,  they  knew  nothing.  They  relied 
on  the  report  of  the  commissioners  appointed 
by  the  county  court  of  Chesterfield,  by 
which  a  very  inconsiderable  balance  was 
found  against  the  said  Turner  Southall,  in- 
sisting that  the  report  must  be  taken  as  cor- 
rect until  impeached  by  the  plaintiffs  by 
specified  objections,  supported  by  evidence. 
They  stated,  however,  that  their  testator 
never  acted  as  executor  of  Turner  Southall, 
and  never  received  one  shilling  of  his  es- 
tate, and  that  small  as  the  balance  due 
from  Turner  Southall  was,  they  were  not 
liable  for  it,  but  the  representatives  of 
Stephen  Southall.  To  this  answer  the 
plaintiffs  replied  generally.  At  October 
rules  1812,  the  case  was  set  for  hearing  as 

to  these  defendants. 
465  *The  order  made  the  4th  of  Feb- 
ruary 1812,  directing  an  account  of 
Robert  Goode' s  administration  of  Black's 
estate,  was  placed  in  the  hands  of  commis- 
sioner Brander,  who  made  a  report  on  the 
24th  of  June  1812,  shewing  the  adjournments 
which  had  taken  place,  without  any  thing 
being  done  except  taking  the  deposition  of 
Willis  Wilson  on  behalf  of  the  plaintifft, 
which  he  returned ;  to  which  the  defendants 
objected  as  being  ex  parte  and  without 
notice. 

At  July  rules  1812,  the  suit  abated  as  to 
Richard  B.  Goode  one  of  the  administrators 
of  Robert  Goode,  by  his  death.  It  then  stood 
against  Francis  Goode  as  surviving  ad- 
ministrator, but  he  dying  also,  on  the  30th 
of  January  1815  a  subpoena  scire  facias  is- 
sued to  revive  it  against  Tarlton  Saunders 
as  administrator  de  bonis  non  with  the  will 
annexed  of  Robert  Goode.  This  process 
was  returned  executed,  and  at  April  rules 
1815  an  order  was  entered  for  the  suit  to 
stand  revived  accordingly. 

At  June  rules  1815  a  decree  nisi  was  en- 
tered against  Linnaeus  Bolting  as  executor 
of  Bernard  Markham,  which  being  duly 
served  he  filed  his  answer  at  November 
rules  1815,  in  which  he  relied  upon  the  an- 
swer of  his  co-executors  George  Markham 
and  Mary  Markham.  Upon  this  answer  be- 
ing filed,  a  general  replication   was  put  in. 

On  the  30th  of  December  1815,  commis- 
sioner Thomas  Ladd  returned  a  report.  He 
remarked,  that  while  the  amount  of  the  ap- 
praisement of  Black's  estate  was  jtf6749.  10. 
the  amount  of  sales  was  only  ;^6148.  6.  2. 
and  that  the  deficiency  appeared  to  arise 
mostly,  if  not  altogether,  from  the  value  of 
49   of  the  slaves  willed  away  and  not  sold. 
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Of  the  sales  which  were  made  the  executor 
Turner  Sonthall,  he  said,  appeared  to  have 
received  and  credited  in  his  executorial  ac- 
connt  the  sum  of  ;^3323.  1.  10.  which  ac- 
count had  been  settled  by  commissioners 
appointed  by  the  county  court  of  Chester- 
field, and  was  not  now  surcharged  and 

466  falsified  *by  any  of   the   parties.    Of 
the  sales,  the  commissioner  said  that 

Kobert  Goode  appeared  to  have  received,  as 
credited  by  him,  the  sum  of  £S9S,  16.  2. 
The  commissioner  thereupon  stated  the  fol- 
lowing accounts. —1.  Of  Robert  Goode's  ex- 
ecutorship, commencing  in  1782  and  ending 
in  1792—2.  Of  Richard  B.  Goode' s  transac- 
tions with  the  estate  of  Black,  commencing 
in  1792  and  ending  in  1802—3.  Of  Andrew 
Ronald's  transactions  for  the  estate  of 
Black — ♦.  A  joint  account  of  Turner  South- 
All  and  Robert  Goode  as  executors  of  Black, 
shewing  the  amount  supposed  to  be  due  the 
estate  of  Black,  if  each  executor  was  re- 
sponsible for  the  other.  The  commissioner 
did  not  state  clearly  the  connection  of  An- 
drew Ronald  with  Black's  estate,  nor  in 
what  character  Richard  B.  Goode  acted  from 
1792  to  1802.  From  the  items  in  the  ac- 
counts, it  may  be  conjectured  that  Ronald 
was  counsel  in  some  cases  for  Black  in  his 
lifetime  and  for  his  executors  afterwards, 
and  that  Richard  B.  Goode  acted  in  the 
lifetime  of  Robert  Goode  as  the  agent  of  the 
latter. 

At  April  rules  1816,  a  decree  nisi  was  en- 
tered against  Samuel  Goode,  the  surety  of 
Robert,  which  appears  to  have  been  served 
on  him  the  19th  of  October  1816. 

In  June  1816,  the  plaintiffs  by  leave  of 
the  court  filed  an  amended  bill,  making  de- 
fendants in  the  cause,  William  Wood  ad- 
ministrator of  Stephen  Southall,  who  was 
executor  of  Turner  Southall,  who  was  ex- 
ecutor of  William  Black,  and  Alice  Goode 
surviving  executrix  of  Francis  Goode,  who 
was  surety  of  Turner  Southall  as  executor 
of  Black :  and  praying  process  of  revivor 
against  Martha  Goode  administratrix  with 
the  will  annexed  of  Francis  Goode,  who 
was  administrator  of  Robert  Goode;  Max- 
well Trokes  and  Sarah  his  wife,  adminis- 
tratrix, and  James  Scott  junior,  admin- 
istrator, of  Richard  B.  Goode  also 
administrator  of  Robert  Goode;  Robert 
Anderson  the  legal  representative  of  Pey- 
ton Southall ;  and  Caroline  Matilda  Harris, 
William  A.  Turpin  and   Edward  Cox 

467  ^executrix   and  executors  of  Thomas 
Harris,  who  was  executor  of  Francis 

Goode,  who  was  surety  of  Turner  Southall 
as  executor  of  William  Black.  In  this  same 
bill,  a  doubt  is  expressed  whether  Tarlton 
Saunders  administrator  de  bonis  non  of 
Robert  Goode  was  properly  made  a  party  by 
scire  facias,  and  he  is  again  made  a  defend- 
ant by  this  bill. 

At  February  rules  1817,  answers  were  filed 
by  several  defendants.  William  Wood  an- 
swered that  he  was  the  administrator  of 
Stephen  Southall,  but  that,  by  an  order  of 
Henrico  court,  security  was  required  of  him, 
which  he  failed  to  give,  with  a  view  that 
the  estate  might  be  taken  out  of  his  hands; 
that  there  were  no  assets  in  his  hands  be- 
longing to  the  estate  of  Stephen  Southall ; 
that  after  him,  George  F.  Stras  had  charge 
of  the  estate,  with  all  the  papers,  a  consid- 


erable bulk  of  which  respondent  believed  to 
have  had  some  relation  to  Turner  Southall's 
executorship  of  Black's  estate;  and  that 
they  remained  in  the  possession  of  Mrs. 
Stras  widow  of  George  F.  Stras.  The  an- 
swer of  Tarlton  Saunders,  administrator  de 
bonis  non  with  the  will  annexed  of  Robert 
Goode,  stated  that  he  was  for  many  years 
before  the  death  of  Robert  Goode  upon 
terms  of  the  strictest  intimacy  with  him  and 
his  family,  and  had  always  understood,  and 
believed  it  to  be  true,  that  Turner  Southall 
was  the  principal  acting  executor  of  Wil- 
liam Black ;  that  respondent  was  unable  to 
make  any  further  answer  than  was  made  by 
Richard  B.  and  Francis  Goode  as  adminis- 
trators of  Robert  Goode,  which  he  adopted 
as  his  answer ;  and  that  he  believed  the  ac- 
count which  they  had  rendered  of  Robert 
Goode's  administration  on  Black's  estate, 
was  a  full,  fair  and  just  account  of  the 
same.  Alice  Goode  answered  that  she  was 
net  the  executrix  of  her  husband  Francis 
Goode,  and  knew  nothing  of  the  matters 
alleged  jn  the  bill.  To  these  answers  the 
plaintiffs  replied  generally.  And  at  Octo- 
ber rules  1817,  the  cause  was  set  for  hearing 

as  to  the  said  three  defendants. 
468  *At  April  rules  1817,  an  order  of  pub- 
lication which  had  been  entered 
against  Trokes  and  wife  having  been  ex- 
ecuted, the  cause  stood  revived  against 
them.  A  like  order  was  made  as  to  the  de- 
fendant Robert  Anderson,  on  whom  the 
subpoena  scire  facias  appeared  to  have  been 
executed.  At  June  rules  1817,  a  decree 
nisi  was  entered  against  the  defendants 
Caroline  Matilda  Harris,  William  A.  Turpin 
and  Edward  Cox,  acting  executrix  and  ex- 
ecutors of  Thomas  Harris,  which  was  re- 
turned duly  served. 

On  the  6th  of  February  1818,  the  court 
made  an  order  recommitting  the  report  of 
commissioner  Ladd  to  that  commissioner, 
with  instructions  to  report  the  administra- 
tion account  of  Robert  Goode,  without 
blending  therewith  the  administration  of 
Turner  Southall  on  the  estate  of  Black. 
The  court  also  directed  the  following  addi- 
tional accounts,  viz.  2.  An  account  of 
Turner  Southall's  administration  of  the  es- 
tate of  Black.  3.  The  joint  account  of  Rob- 
ert Goode  and  Turner  Southall  as  executors, 
if  the  facts  should  require  such.  4.  An  ac- 
count of  the  administration  of  Stephen 
Southall  on  Turner  Southall's  estate. 
5.  An  account  of  William  Wood's  administra- 
tion of  the  estate  of  his  intestate.  6.  An 
account  of  the*  administration  of  Richard 
B.  Goode  and  Francis  Goode  the  younger, 
on  Robert  Goode's  estate.  7.  An  account 
of  the  administration  of  Maxwell  Trokes 
and  wife  and  James  Scott  junior,  on  the 
estate  of  Richard  B.  Goode.  8.  An  account 
of  the  administration  of  Martha  Goode  on 
the  estate  of  her  testator.  9.  An  account  of 
Tarlton  Saunders  as  administrator  de  bonis 
non  of  Robert  Goode.  10.  An  account  of 
James  Southall's  administration  of  Turner 
Southall's  estate.  11.  An  account  of  Peyton 
Southall's  administration  of  James  South- 
all's  estate.  12.  An  account  of  Robert 
Anderson's  administration  of  Peyton  South- 
all's  estate.  13.  An  account  of  the  admin- 
istration of  Thomas  Harris  of  the  estate  of 
Francis     Goode    the     elder.      14.  An    ac-, 
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count    of    Caroline    Matilda    Harris, 

469  ♦William  A.  Turpin  and  Edward  Cox, 
as  executrix  and  executors  of  Thomas 

Harris.  IS.  An  account  of  George  Mark- 
ham  and  Ivinnaeus  Boiling  as  executors,  and 
Mary  Markham  as  executrix,  of  Bernard 
Markham.  The  order  provided  that  the 
plaintiffs  might  waive  the  taking  of  such 
of  the  accounts  as  should  appear  to  them  to 
be  unnecessary,  unless  the  defendants  or 
some  of  them  should  require  the  same,  or 
the  commissioner  himself  should  deem  them 
necessary  to  a  just  decision  of  the  cause. 

On  the  14th  of  February  1818,  on  the  mo- 
tion of  the  defendant  Samuel  Goode,  leave 
was  given  him  to  file  his  answer,  which 
was  filed  accordingly^.  He  said,  that  if  he 
was  the  surety  of  Robert  Goode  as  one  of 
the  executors  of  William  Black,  it  was  a 
circumstance  which  had  altogether  escaped 
his  recollection,  nor  was  he  ever,  either  di- 
rectly or  indirectly,  apprised  of  his  situa- 
tion as  such,  until  the  month  of  September 
1815,— an  omission  for  which  he  could  not 
account,  and  one  which  he  believed  had  de- 
prived him  of  the  means  of  substantiating 
many  facts  tending  to  elucidate  the  trans- 
actions of  the  executors ;  and  at  that  dis- 
tance of  time,  after  a  lapse  of  between 
thirty  and  forty  years,  he  was  compelled  to 
rely  for  the  most  part  upon  a  general  expo- 
sition of  the  case.  He  then  proceeded  to 
give  his  view  of  the  case,  insisting  that 
the  plaintifiPs  had  no  claim  against  Robert 
Goode,  but  if  they  had,  that  he  as  surety  of 
Robert  Goode  ought  not  to  be  held  liable 
until  the  assets  of  Robert  Goode's  estate 
were  exhausted.  This  answer  was  sworn 
to  before  a  justice  of  Mecklenburg  county, 
on  the  31st  of  December  1817.  With  it,  va- 
rious exhibits  were  filed  to  support  the  view 
of  the  case  taken  in  it.  The  plaintifiPs  re- 
plied generally. 

At  April  rules  1818,  the  defendants  Caro- 
line M.  Harris,  William  A.  Turpin  and  Ed- 
ward Cox, executrix  and  executors  of  Thomas 
Harris,  put  in  their  answer,  stating,  that 
so  far  from  their  testator  having  any 

470  thing  in  his  ♦hands  belonging  to  the 
estate   of  his  testator  Francis  Goode, 

the  estate  of  the  said  Francis  was  in  fact 
indebted  to  him;  and  insisting  upon  the 
payment  of  that  debt,  in  preference  to  the 
supposed  claim  of  the  plaintifiPs.  To  this 
answer  also  the  plaintifiPs  replied  generally; 
and  at  December  rules  1818,  the  cause  was 
set  for  hearing  as  to  the  said  defendants. 

Commissioner  Ladd  made  s^report  in  part, 
on  the  12th  of  January  1819;  and  further  re- 
ports on  the  4th,  8th  and  15th  of  June  fol- 
lowing. 

On  the  22d  of  January  1820,  the  court 
made  an  order  on  the  motion  of  Tarlton 
Saunders,  directing  the  commissioner  to 
complete  the  account  of  said  Saunders's  ad- 
ministration ;  and  on  the  29th  of  that  month 
a  report  was  made  pursuant  to  the  said 
order. 

To  the' report  of  January  1819,  the  de- 
fendants filed  exceptions.  On  the  6th  of 
March  1820,  the  court,  approving  that  report 
so  far  as  not  excepted  to,  recommitted  it 
so  far  as  it  was  excepted  to,  with  the  ex- 
ceptions, for  the  commissioner  to  reconsider 
the  same  and  report  thereupon,  and  to  pro- 
ceed to  take  the  accounts  as  directed  by  the 


order  of  February  5,  1818.  And  the  court 
further  ordered,  that  if  there  should  be  any 
necessary  account  not  ordered  in  relation 
to  the  subject  in  controversy,  the  commis- 
sioner might  proceed  to  take  it  in  like  man- 
ner as  if  specially  directed. 

On  the  first  of  March  1821  another  report 
was  filed,  bearing  date  on  the  27th  of  Feb- 
ruary. 

On  the  9th  of  June  1821,  on  the  motion 
of  the  defendant  Samuel  Goode  for  a  rale 
upon  the  plaintifiPs,  that  unless  they  should 
amend  their  bill,  and  make  Samuel  Taylor, 
a  surety  for  Richard  B.  and  Francis  Goode's 
administration  of  Robert  Goode's  estate,  a 
defendant,  this  suit  should  stand  dismissed, 
the  chancellor  deeming  it  improper  that  he 
should  decide  the  cause,  ordered  the  clerk 
to  transmit  the  same  to  the  superiour  court 
of  chancery  for  the  Fredericksburg  dis- 
trict. 

471  *Upon  the   removal    of  the  cause  to 
Fredericksburg,      an      amended     bill 

was  filed,  making  Samuel  Taylor,  Thomas 
Goode  and  Tarlton  Saunders  defendants, 
as  sureties  for  Richard  B.  and  Francis 
Goode  the  administrators  of  Robert  Groode. 
A  copy  of  the  administration  bond  was 
filed,  which  appeared  to  be  in  the  penalty 
of  15,000  dollars. 

At  May  rules  1822,  the  defendants  Sam- 
uel Taylor  and  Tarlton  Saunders  put  in 
separate-  answers,  insisting  that  Robert 
Goode  was  not  indebted  to  Black's  estate, 
and  that  Richard  B.  and  Francis  Goode 
had  committed  no  devastavit.  Taylor 
stated  that  those  administrators  had  deliv- 
ered property  to  legatees,  and  taken  refund- 
ing bonds;  and  suggested  that  the  legatees 
ought  to  be  made  defendants.  To  these 
answers  the  plaintifiPs  replied  generally. 
And  at  April  rules  1823  the  cause  was  set 
for  hearing  as  to  those  defendants. 

At  August  rules  1822  the  suit  abated  as 
to  the  defendant  Thomas  Goode  by  his 
death,  and  a  subpoena  to  revive  was  awarded 
against  Isaac  Salle  sherifip  of  Chesterfield 
county,  to  whom  the  estate  of  Goode  had 
t>een  committed  for  administration.  This 
subpoena  being  returned  executed,  an  order 
was  entered  at  October  rules  1822  for  the  suit 
to  stand  revived,  and  at  January  rules  1823 
a  decree  nisi  was  entered  against  the  same 
defendant. 

At  May  rules  1823  a  subpoena  to  revive 
was  awarded  in  the  name  of  Frances  E^gle- 
ston  administratrix  of  the  plaintifif  Fiances 
Claiborne  deceased,  against  Thomas  Goode 
and  Thomas  W.  Jones  executors  of  the  de- 
fendant Samuel  Goode.  At  June  rules  1^3, 
by  direction  of  the  plaintifiPs'  counsel,  the 
suit  was  discontinued  as  to  those  defend- 
ants, and  a  subpoena  to  revive  was  awarded 
against  Mary  Goode  as  executrix  of  Samuel 
Goode,  and  also  against  Overton  B.  Pettit 
administrator  of  William  Wood.  This  proc- 
ess not  being  returned,  new  process  was 
awarded  at  July  rules  1823,  which  was  re- 
turned with  afiSdavits  of  service. 

472  *At  October  rules   1823    an    answer 
was    put    in  by    Josiah  B.  Abbott  as 

administrator  de  bonis  non  with  the  will 
annexed  of  William  Black,  and  at  April 
rules  1824  an  answer  was  filed  by  Mary  A. 
Goode  the  executrix  of  Samuel  Goode ;  and 
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the  cause  was  set  for  hearinf^  as  to  both  of 
those  defendants. 

On  the  6th  of  May  1824,  on  the  motion 
of  the  plaintififs,  leave  was  given  them  to 
file  an  amended  and  supplemental  bill, 
which  thej  accordingly  ^led  at  August 
rules  following.  This  bill  stated  that 
William  Black  junior,  the  son  of  the  testa- 
tor William  Black,  had  at  the  time  the  will 
was  written  (23d  of  January  1782)  but  one 
child,  the  same  William  Black  the  grand- 
son named  in  the  will,  and  never  at  any 
period  afterwards  had  another.  The  grand- 
son was  born  in  1781,  and  survived  his 
grandfather,  and  died  in  October  1783.  As 
he  never  attained  the  age  of  twenty-one 
years,  the  complainants  insisted  that  he 
never  was  capable,  according  to  the  condi- 
tions and  limitations  of  the  will,  of  taking 
the  Falls  plantation,  which  was  left  in  trust 
for  him  on  the  condition  of  his  arriving  at 
that  age;  and  that  as  he  never  took  the 
land,  the  bequest  of  the  residue  of  the 
slaves  and  stocks  of  cattle  &c.  to  him  was 
equally  inoperative,  and  that  legacy  never 
vested;  and  that  therefore  the  said  Wil- 
liam Black  the  elder  died  intestate  as  to 
these.  He  left  at  his  death  three  children, 
namely,  William  Black  junior  and  the  plain^ 
tiff  Anne  Dent  Hayes  (then  Anne  B.  Hardi- 
man,  a  widow)  children  by  a  former  wife, 
and  Frances  T.  Black  the  only  child  by  his 
last  wife,  all  of  whom  were  equally  entitled 
to  distribution.  The  complainants  admitted 
that  as  the  law  then  stood,  the  slaves  de- 
scended to  the  heir ;  but  the  heir,  they  said, 
was  bound  to  pay  the  value  thereof,  equally 
to  be  divided  amongst  all  the  children, 
after  the  widow's  dower  in  the  slaves  was 
set  apart.  The  complainants  then  sub- 
mitted whether,  as  the  testator  had  declared 

it  to  be  his  meaning  and  intention 
473      that  his  son  should  derive  *no  benefit 

from  any  interest  which  might  there- 
after vest  in  his  children  under  his  will, 
his  said  son  was  not  excluded  from  any  dis- 
tributive share  of  the  residue  of  the  slaves, 
stocks  &c.  and  whether  the  whole  of  this 
subject  should  not  be  distributed  among  the 
others.  They  stated  that  William  Black 
the  son,  by  his  will,  gave  all  his  estate  to 
his  wife  Elizabeth ;  that  there  was  then 
no  representative  of  his  personal  estate ; 
that  his  widow  intermarried  with  Willis 
Wilson,  who  was  since  dead  leaving  her 
surviving.  They  further  stated  that 
Frances  T.  the  younger  daughter  of  the 
testator,  intermarried  with  John  Garland, 
and  died,  leaving  her  husband,  who  also 
had  since  died.  William  JBlack  junior,  they 
alleged,  died  indebted  to  the  executors,  for 
purchases  at  their  sales,  a  sum  greatly  ex- 
ceeding any  share  to  which  he  could  possi- 
bly have  been  entitled;  and  John  Garland 
was  also  largely  indebted  on  the  same  ac- 
count. The  bill  further  set  forth,  that  by 
virtue  of  the  limitations  in  the  will  of 
William  Black  senior,  the  plaintiff 
Anne  D.  Hayes,  being  of  the  whole 
blood,  became  entitled  as  right  heir  to 
the  Falls  plantation ;  that  some  years 
before  the  testator's  death,  he  mort- 
gaged that  estate  to  one  Strettel ;  that  the 
testator  had  lands  in  Henry  county  which 
he  had  contracted  to  sell  to  Strettel,  for  the 
purpose   of   paying  a  part  of  the  mortgage 


debt ;  that  the  testator  was  probably  under 
the  impression  that  the  Henry  lands  were 
sold,  and  did  not  mention  them  in  his  will ; 
that  the  contract  of  sale,  for  some  reason 
or  other,  was  not  carried  into  effect,  and 
those  lands  descended  to  William  Black 
junior,  and  passed  by  devise  to  his  widow, 
who  took  possession  of  them;  and  that 
after  the  testator's  death,  the  representa- 
tives of  Strettel  obtained  a  decree  charging 
the  whole  of  the  mortgaged  debt  on  the 
Falls  plantation,  and  directing  a  sale  of 
the  same,  in  consequence  whereof  the  plain- 
tiff Anne  Dent  Hayes  and  her  husband 
were  obliged  to  sell  the  said  estate  to 
raise  the  money  due  to  Strettel.     And 

474  *the  bill  insisted  that  the  testator's 
personal  estate,  and  the  lands  descend- 
ing to  his  heir,  should  have  been  subjected 
to  this  debt,  in  ease  of  the  Falls  planta- 
tion, and  that  the  personal  estate  was  still 
chargeable  to  the  plaintiff  Anne  D.  Hayes 
on  account  thereof,  in  preference  to  the 
claims  of  distributees;  and  concluded  by 
making  defendants  thereto,  the  said  Eliza- 
beth Wilson,  the  representative  of  William 
Black  junior,  whenever  one  may  be  ap- 
pointed, William  D.  Wren  sergeant  of  the 
city  of  Richmond  and  committee  of  the 
estate  of  Frances  T.  Garland,  and  Josiah 
B.  Abbott  administrator  de  bonis  non  of 
William  Black  senior  deceased. 

At  August  rules  1824,  answers  were  filed 
by  the  defendant  Wren  as  administrator 
of  Frances  T.  Garland,  and  by  the  defend- 
ant Abbott  as  administrator  de  bonis  non 
of  William  Black  senior,  and  the  cause  was 
set  for  hearing  as  to  those  defendants.  At 
October  rules  1824,  the  defendant  Elizabeth 
Wilson  hied  her  answer,  and  the  cause  was 
set  for  hearing  as  to  her. 

In  April  and  May  1825,  exceptions  were 
filed  on  both  sides  to  the  reports  of  the 
commissioner;  and  in  June  1825  the  cause 
was  heard.  The  court,  sustaining  some  of 
the  exceptions  and  overruling  others,  re- 
committed the  report,  with  the  exceptions 
not  decided  on,  to  one  of  its  commissioners, 
with  particular  instructions. 

At  January  rules  1826,  the  cause  abated 
as  to  the  defendant  Martha  A.  Goode  by 
her  death,  and  a  subpoena  to  revive  was 
awarded  against  Brockenbrough  S.  Morri- 
son, as  her  executor,  and  also  as  adminis- 
trator de  bonis  non  with  the  will  annexed 
of  Francis  Gobde. 

On  the  5th  of  September  1827,  a  report 
was  returned  by  commissioner  Barton,  to 
which  the  defendants  filed  exceptions ;  and 
on  the  13th  of  October  1827,  the  cause  was 
again  heard.  The  court  declared  its  opin- 
ion to  be,  that  the  testator  William  Black 
senior,  in  the  events  which  happened,  died 
intestate  as  to  the  slaves  devised  in  trust 
to    John  Blair  and  Peter  Lyons,  and 

475  that    the  same,  *being    then  real  es- 
tate,   descended    to    his  son  and  heir 

William  Black  junior;  and  that  the  execu- 
tors of  the  said  William  Black  senior  were 
not  accountable  to  the  plaintiffs  for  the 
said  slaves.  It  adopted  a  statement  of  the 
commissioner,  in  which  the  slaves  are  not 
charged  to  the  executors;  and  declaring  it 
to  be  unnecessary,  in  this  view  of  the 
case,  to  consider  the  other  exceptions  of 
the  defendants,  decreed   that  the  bill  of  the 
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plaintifiFs  be  dismissed,  and  allowed  the  de- 
fendants their  costs. 

From  this  decree  the  plaintififs  appealed 
to  this  court. 

The  cause  was  argued  here  by  Stanard 
and  Lyons  for  the  appellants,  and  Robert- 
son and  Johnson  for  the  appellees,  and  va- 
rious questions  were  discussed.  1.  Whether 
the  plaintiffs  were  not  barred  by  the  lapse 
of  time  previous  to  the  institution  by  their 
suit,  and  their  remissness  in  the  prosecu- 
tion of  it  when  instituted?  2.  Whether, 
under  the  first  clause  of  the  will,  William 
Black  the  grandson  took  a  vested  estate  in 
the  land  thereby  devised,  or  merely  a  con- 
tingent interest  dependent  on  the  event  of 
his  attaining  the  age  of  21?  and  if  he 
took  a  vested  estate,  what  was  the  kind 
and  quantity  of  it?  3.  Whether,  in  the 
event  which  actually  happened,  of  the 
grandson's  death  under  age  and  without 
having  issue,  the  testator  was  intestate  as 
to  the  slaves  and  personally  designed  to  be 
disposed  of  by  the  seventh  clause  of  the 
will?  4.  Whether  the  executors  and  their 
sureties  were  responsible  to  the  plaintififs 
for  the  proceeds  of  the  slaves  mentioned 
in  the  seventh  clause  of  the  will,  slaves 
being,  at  the  time  of  the  testator's  death, 
descendible  as  real  estate  to  the  heir  at  law? 
5.  Whether  the  devisee  of  the  land  mort- 
gaged by  the  testator  was  entitled  to  have 
the  slaves  applied  by  the  executors  in  re- 
demption of  the  mortgage? 

BROCKENBROUGH,  J.  William  Black 
the  elder  died  in  1782,  having  pre- 
viously made  his  will.  On  the  con- 
476  struction  *of  the  first  and  seventh 
clauses  of  that  will  it  depends  whether 
the  plaintifiFs  had  at  any  time  a  right  to 
the  relief  which  is  asked  by  the  original 
bill. 

The  first  question  discussed  at  the  bar 
is  the  proper  construction  of  the  first 
clause,  on  which  it  is  supposed  the  seventh 
is  dependant.  The  testator,  as  before 
stated,  died  in  1782 ;  his  grandson  William 
the  principal  devisee  died  in  October  1783, 
an  infant  of  only  two  or  three  years  of  age, 
and  his  son  William  also  died  in  October 
1784,  without  leaving  any  son  or  daughter, 
and  without  having  had  any  other  child 
than  the  said  William.  The  devise  of  the 
land  to  his  second  and  third  sons,  and  to 
his  daughters,  was  wholly  inoperative,  there 
having  been  no  such  persons  in  existence. 
The  only  question  under  the  first  clause 
is,  did  the  grandson  William  even  take  the 
land  devised  by  it?  The  legal  estate  was 
never  vested  in  him.  The  land  was  devised 
in  fee  to  Blair  and  Lyons,  but  the  same 
clause  declares  the  trusts  for  which  they 
are  to  take  and  hold  it.  Those  trusts  are 
that  they  or  their  heirs,  or  the  survivors  of 
them,  shall  convey  the  land  in  fee  to  the 
grandson  William  on  his  attaining  the  age 
of  21  years,  and  that  in  case  of  his  death 
before  that  age,  without  having  issue,  then 
(after  the  aforesaid  intermediate  inopera- 
tive devises)  the  said  trustees  shall  hold 
it  in  trust  for  the  right  heirs  of  his  son 
William  in  fee  simple.  Was  William  the 
grandson  ever  vested  with  an  equitable 
estate  in  the  land? 

I  am  very  strongly  inclined  to  the  opinion 


that  such  an  estate  in  remainder  did  vest 
in  William  the  grandson,  at  the  moment 
of  the  death  of  the  testator,  subject  how- 
ever to  its  being  divested  in  favour  of  the 
devisees  over,  on  the  said  grandsoi^s  dying 
before  the  age  of  21  without  issue.  In 
Boraston's  case,  3  Co.  19,  the  deviae  was 
**to  Thomas  Ambrey  and  A.  his  wife  for 
eight  years  next  after  my  decease;  after 
that  term,  to  remain  to  my* executors  until 
such  time  as  Hugh  Boraston  shall  accom- 
plish his  full  age  of  21  years,  and  the 

477  mesne  profits  to  *be  employed  by  my 
executors  towards  the  performance  of 

my  will;  and  when  the  said  Hugh  shall 
come  to  his  age  of  21  years,  then  I  will  he 
shall  enjoy  the  land  to  him  and  his  heirs 
forever. '^  Hugh  Boraston  died  at  nine 
years  of  age.  It  was  resolved  that  these 
adverbs  of  'time,  when  and  then,  did  not 
make  any  thing  necessary  to  precede  the 
settling  of  the  remainder,  and  that  they  ex- 
pressed the  time  when  the  remainder  to 
Hugh  should  take  efiPect  in  possession,  and 
not  when  it  should  become  vested.  Accord- 
ingly it  was  adjudged  that  the  heir  of  Hugh 
should  hold  the  land  (into  which  he  ha<} 
entered  at  the  time  when  Hugh  would  have 
attained  his  age)  against  the  heir  of  the 
testator. 

A  similar  decision  was  made  in  Doe  e.  d. 
Hayward  v.  Whitby,  1  Burr.  228.  The  tes- 
tator had  devised  lands  to  H.  and  B.  and 
the  survivor  in  fee,  in  trust  to  lay  oat  the 
profits  in  support  of  his  nephews  Thomas 
and  John  Hayward  during  minority,  and 
when  and  as  soon  as  they  should  respect- 
ively attain  their  ages  of  21,  then  to  the 
use  of  the  said  Thomas  and  John  and  their 
heirs,  equally.  The  nephew  Thomas  died 
under  age  and  without  issue ;  and  in  a  con- 
troversy between  the  heir  of  the  testator, 
and  John  who  was  the  heir  of  his  brother 
Thomas,  the  court  decided  that  this  was  an 
immediate  gift  to  the  two  nephews,  with  a 
trust  to  be  executed  for  their  benefit  during 
their  minority ;  and  that  Thomas's  arriv- 
ing of  the  age  of  21  was  not  a  precedent 
condition  to  the  vesting  of  the  estate  io 
him.  In  this  case  lord  Mansfield  made 
these  striking  remarks — ''Here,  upon  the 
reason  of  the  thing  the  infant  is  the  object 
of  the  testator's  bounty,  and  the  testator 
does  not  mean  to  deprive  him  of  it  in  any 
event.  Now  suppose  that  this  object  of  the 
testator's  bounty  marries  and  dies  before 
his  age  of  21,  leaving  children ;  could  the 
testator  intend  in  such  an  event  to  disinherit 
him?  Certainly  he  could  not.  And  as  to 
the  testator's  heir  at  law,  he  is  only  to 
take  what  the  testator  has  not  devised 
away  from  him." 

478  *The   case  of    Hunt    v.     Moore,  14 
East  601,    was  one  of  an    immediate 

devise,  in  which  it  was  decided  that  a 
devise  to  A.  in  fee  when  he  attains  the 
age  of  21  years,  and  if  he  dies  before  he 
attains  the  age  of  21  years,  then  over, 
does  not  make  the  devisee's  attaining  21  a 
condition  precedent  to  the  vesting  an  in- 
terest in  him,  but  it  is  a  condition  sabsc^- 
quent,  on  which  the  estate  is  to  l>e  divested : 
and  the  court  said  it  makes  no  difference 
whether  the  devise  be  of  a  remainder,  or 
an  immediate  estate.  See  Fearne  294, 
where  the  author  lays  down  the  above  doc- 
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trine,  and  refers  to  the  above  cases  and 
that  of  Mansfield  v.  Dugard,  1  Eq.  Oa.  Abr. 
195.     See  also  Fearne  547-8. 

In  the  case  before  us,  there  is  a  clear  im- 
plication that  if  the  grandson  should  die 
within  age  leaving  issue,  that  issue  shall 
have  the  estate;  for  after  providing  that 
the  trustees  shall  convey  to  the  grandson 
on  his  attaining  21,  it  goes  on  to  declare 
that  **in  case  of  his  death  before  that  age 
without  having  issue,'*  then  devise  over; 
by  which  it  is  necessarily  inferrible 
that  if  he  leaves  issue  within  age,  that  is- 
sue shall  take.  I  do  not  see  how  such  issue 
can  be  provided  for  in  the  way  intended, 
unless  we  adjudge  that  the  equitable  estate 
in  remainder  is  to  vest  immediately  in  the 
grandson.  If  it  vests  in  him,  then  the  issue 
takes  by  inheritance,  but  if  it  does  not  so 
vest,  then  the  issue  can  only  take  by  pur- 
chase, if  at  all.  Thus  we  see  that  the  very 
case  which  lord  Mansfield  put  in  Hay  ward 
V.  Whitby  might  have  occurred  here. 

The  counsel  for  the  appellee,  however, 
drew  a  distinction  between  executed  and 
executory  trusts,  of  which  latter  this  is  said 
to  be  one.  It  is  true  that  something  re- 
mains to  be  done  to  complete  the  title  of 
the  devisee  grandson,  but  that  something 
is  to  convey  the  legal  title.  The  distinc-' 
tion  between  the  tvvo  kinds  of  trusts,  I  ap- 
prehend, regards  not  the  time  when  the 
legal  estate  is  to  be  conveyed  to  the  cestui 
que  trust,  but  the  quantum  of  interest  which 
is  to  be  conveyed.  Thus  (to  take  one 
479  example  *out  of  many)  in  lord  Glen- 
orchy  v.  Boswell,  Co.  Temp.  Talb. 
3,  the  devise  was  to  trustees*in  fee,  in  trust 
that  if  Arabella  lived  to  marry  a  protes- 
tant  Ac.  then  the  trustees  were  to  convey 
to  her  for  life  without  impeachment  of 
waste,  remainder  to  the  husband  for  life, 
remainder  to  the  issue  of  her  body  &c.  and 
the  question  was  whether  the  cestui  que 
trust  took  an  estate  for  life  only,  or  an 
estate  tail.  Lord  Talbot  took  the  distinc- 
tion between  trusts  executed,  or  immediate 
devises,  and  trusts  executory.  In  the 
former,  he  said,  the  testator  supposes  no 
other  conveyance  will  be  made,  but  in  the 
latter  he  leaves  somewhat  to  be  done,  the 
trusts  are  to  be  executed  is  a  more  careful 
and  more  accurate  manner.  Whilst  he  ad- 
mits that  if  it  had  been  a  trust  executed, 
the  devisee  would  have  had  an  estate  tail, 
yet  as  it  was  a  trust  to  be  executed,  he  de- 
creed that  she  should  have  an  estate  for  life 
only,  with  remainder  &c.  No  question 
arose  whether  an  equitable  estate  devised  to 
her  (whatever  might  be  its  quantity)  vested 
immediately  in  her,  or  whether  it  did  not 
vest  till  her  intermarria^ire  with  a  protes- 
tant.  In  our  case  that  question  does  arise, 
and  whiUt  the  legal  estate  passed  to  Blair 
and  Lyons  the  trustees,  I  see  no  reason  why 
the  equitable  estate  should  not  pass  by  the 
devise  to  the  grandson,  no  action  on  the 
part  of  the  trustees  being  necessary  to  com- 
plete that  equitable  estate. 

And  as  to  the  time  when  the  conveyance 
was  to  be  made  to  the  grandson,  we  may 
easily  imagine  a  case  in  which  a  court  of 
equity  would  have  required  the  trustees  to 
execute  that  trust  before  his  coming  of 
age.  One  of  the  trusts  declared  by  this 
same  first  clause  is,  that  the  trustees  would 


permit  the  widow  to  occupy  a  moiety  of  the 
Falls  plantation,  and  receive  the  profits  to 
her  own  use  during  life  or  widowhood. 
Suppose  this  life  estate  to  terminate  whilst 
the  grandson  was  within  age;  why  should 
not  the  trustees  convey  to  him  immedi- 
ately?   The    profits    of    that    moiety 

480  would  then  be  held  in  trust  *for  him, 
and   I    can    see    no  ground  on  which 

they  could  withhold  from  him  the  posses- 
sion of  the  land  itself. 

If  I  am  right  in  this  matter,  it  seems  to 
follow  that  the  equitable  estate  in  the  land, 
which  was  vested  in  him,  devolved  on  the 
devisees  over,  on  his  death  in  1783. 

Now  let  us  turn  to  the  seventh  clause  of 
the  will,  and  ascertain  its  operation,  first 
on  the  slave  property.  The  slaves  were  de- 
vised by  that  clause  to  the  grandchild  or 
children  who  should  take  the  land,  and  as 
that  was  William  Black  the  before  men- 
tioned grandson,  the  question  is,  who  inher- 
ited them  from  him  at  the  time  of  his  death? 
By  the  act  of  1705,  3  Hen.  stat.  at  large 
333,  slaves  were  declared  to  be  real  estate 
sub  modo,  and  descended  unto  th^  heirs  and 
widows  of  persons  departing  this  life,  ac- 
cording to  the  manner  and  custom  of  lands 
of  inheritance  held  in  fee  simple ;  but  they 
were  liable  to  the  payment  of  debts,  and 
might  be  taken  in  execution  as  chattels  or 
personal  estate.  Although  they  descended 
to  the  heir,  yet  all  of  them  except  the 
widow's  dower  were  to  be  inventoried  and 
appraised,  and  the  value  thereof  divided 
equally  amongst  all  of  the  children,  and 
the  younger  children  might  maintain  an 
action  on  the  case  (afterwards  exhibit  a 
bill  in  chancery)  against  the  heir. 

Who  was  the  heir  of  the  infant  William 
Black?  Not  his  father,  for  lands  could  not 
then  lineally  ascend.  His  father  had  two 
sisters,  Mrs.  Hardiman  (afterwards  Mrs. 
Hayes,  one  of  the  plaintififs)  of  the  whole 
blood,  and  Frances  T.  Black  (who  after- 
wards intermarried  with  Garland)  of  the 
half  blood.  Mrs.  Garland  was  of  course  of 
the  half  blood  to  the  infant  William  Black 
the  grandson,  and  could  not  inherit  from 
him.  Mrs.  Hardiman  was  therefore  his 
sole  heir.  She  had  a  right  to  the  slaves, 
unless  they  were  necessary  for  the  payment 
of  debts.  The  executors  took  possession  of 
them  for  that  purpose.     If  they  were 

481  not  necessary  to  pay  the  debts  *of  the 
testator,    she    might    have    sued  for 

them  immediately  after  the  death  of  the 
infant  William  Black.  At  that  time  it  does 
not  appear  she  laboured  under  any  disabil- 
ity ;  she  has  not  so  stated  it,  and  it  cannot 
be  presumed.  In  1782  it  appears  that  she 
was  an  adult,  for  she  then  executed  her 
bond  to  the  executors  for  purchases  at  the 
sale :  and  she  was  a  feme  sole,  for  she  did 
not  marry  Hayes  till  some  considerable 
time  after  her  father's  death. 

As  to  the  bequest  of  the  stocks  of  cattle, 
horses  &c.  under  the  said  seventh  clause, 
to  the  said  William  the  grandson,  they 
devolved  not  on  his  heir  as  such,  but  on  his 
next  of  kin  by  operation  of  the  act  of  1748, 
5  Hen.  stat.  at  large  p.  444.  No  claim  has 
been  set  up  to  any  part  of  that  distributa- 
ble estate,  except  by  Mrs.  Hayes  and  the 
widow  of  the  testator  William  Black.  For 
a  distribution  of  such  personal    estate,  the 
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next  of  kin  might  have  sued  the  executors 
in  a  reasonable  time  after  the  death  of 
William  Black  the  grandson. 

And  here  arises  the  most  important  ques- 
tion in  this  cause,  namely,  whether  there 
has  not  been  such  laches  on  the  part  of 
Mrs.  Hayes  and  the  other  plaintiffs  in  the 
cause  as  will  operate  an  equitable  bar, 
from  the  great  lapse  of  time,  to  their  recov- 
ery in  the  present  case.  This  suit  was  in- 
stituted in  1809,  a  period  of  26  years  after 
the  death  of  the  grandson.  If  we  are  to 
pay  due  respect  to  the  decision  of  Carr  v. 
Chapman,  5  Leigh  164,  I  am  of  opinion 
that  under  all  the  circumstances  of  this 
case,  we  must  hold  the  plaintifiPs  to  be 
barred  by  time  and  their  own  neglect.  I 
will  not,  however,  dwell  on  this  subject, 
but  content  myself  with  referring  to  the 
observations  of  our  brother  Carr  on  this 
point  of  the  case,  in  which  I  entirely 
concur. 

I  will  further  remark,  that  in  this  view  of 

the    case    the  laborious   discussion    at  the 

bar,  and  our  own  remarks  on  the  construction 

of  the   first  clause  of  the   will,  have  turned 

out  to  be  more  a  matter    of    curiosity 

482  than  *of  use.     For  admitting  that  no 
equitable  estate  vested  in  William  the 

grandson,  the  testator  must  have  died  in- 
testate as  to  the  slaves  and  personalty.  In 
this  aspect,  the  slaves  descended  upon 
William  Black  the  son,  who,  as  heir  of  his 
father,  might  have  sued  for  them  before 
his  death  in  1784 ;  and  the  younger  children 
of  the  testator,  namely,  Mrs.  Hardiman 
and  Frances  T.  Black,  might  have  con- 
vented  the  heir  ana  the  executors  before 
the  court,  for  the  purpose  of  recovering  their 
share  of  the  appraised  value  of  the  said 
slaves,  at  the  same  early  period.  So,  too, 
the  son  and  the  two  daughters  might  at  the 
same  time  have  sued  the  executors  for  a 
distribution  of  the  chattels  contained  in 
the  seventh  clause,  and  for  an  account  of 
their  administration.  But  this  claim  has 
not  been  set  up  until  the  filing  of  the 
amended  bill  in  1824,  more  than  forty  years 
after  the  suit  might  have  been  brought. 
The  same  remark  may  be  made  as  to  the 
stale  claim,  never  brought  forward  till 
1824,  to  have  the  land  relieved  from  the 
mortgage  debt,  for  the  purpose  of  reimburs- 
ing Mrs.  Hayes  the  amount  paid  under  the 
decree  of  foreclosure. 

On  the  whole,  I  am  of  opinion  that  the 
decree  dismissing  the  bill  ought  to  be 
a  (firmed. 

CARR,  J.  I  am  of  opinion  that  the  de- 
cree of  the  chancellor  dismissing  the  plain- 
tiffs* bill  should  be  affirmed.  My  reasons 
for  this  opinion  I  will  assign  as  briefly  as 
I  can.  William  Black  died  in  the  early 
part  of  the  year  1782.  He  left  a  widow  and 
three  children,  a  son  William  Black,  and 
two  daughters  Mrs.  Hayes  and  Mrs.  Gar- 
land, and  a  grandson  William  Black,  the 
son  of  William.  He  died  possessed  of  a 
large  property  real  and  personal.  He  left 
a  will,  appointing  many  executors,  of  whom 
only  two  Robert  Goode  and  Turner  Southall 
qualified;  Goode  in  April  and  Southall  in 
June  1782.  In  the  course  of  the  same  year 
the    executors   had   large  sales  of  the 

483  personal  estate  and.  slaves;    and  *in 
1783  and    1784  more  slaves   were  sold. 


In  1783  William  Black  the  grandson,  the 
chief  object  of  the  testator's  bounty,  died, 
a  child  of  two  years  old.  In  1784  died  his 
father  William  Black,  the  heir  at  law  of  the 
testator,  but  to  whom  it  was  the  evident 
intention  of  the  will  to  give  nothing,  while 
it,  provided  for  the  comfortable  support  of 
himself  and  family.  Soon  after  the  qual- 
ification of  the  executors,  Mrs.  Black  the 
widow  renounced  the  will,  and  filed  her 
bill  for  the  assignment  of  dower  in  the 
slaves,  and  her  share  ot  the  other  personal 
estate,  alleging  that  the  executors  had  te- 
fused  to  assign  her  dower  in  the  slaves  and 
other  personalty,  on  the  ground  that  the 
debts  of  the  estate  would  absorb  the  whole. 
The  executors  in  answer  admit  the  widow's 
title,  and  refer  to  the  inventory  of  record, 
which  shews  the  appraised  value  of  the 
property  to  be  ;f6749.  10.  but  they  say  that 
debts  have  come  to  their  knowledg^e 
amounting  to  ;f6000.  nearly,  and  therefore 
they  have  felt  unsafe  in  assigning  slaves 
&c.  without  receiving  the  indemnity  of  a 
decree  of  the  court.  They  aver  that  there 
will  not  be  assets  for  paying  the  debts, 
without  the  sale  of  a  number  of  the  slaves. 
This  was  in  September  1782,  before  any  of 
the  slaves  were  sold.  And  the  court  at 
the  same  date  make  the  order  for  assig-n- 
ment ;  but  subject  the  widow  to  give  bond 
and  security  in  ;£4000.  to  indemnify  the 
executors  against  the  claims  of  the  cred- 
itors. Southall,  from  the  time  of  his  quali- 
fication in  1782,  to  his  death  in  1792,  was 
the  acting  executor;  Goode  doing  almost 
nothing  after  1782.  Soon  after  Southall' s 
death,  his  executor  in  February  1793,  under 
an  order  of  court,  settled  with  commis- 
sioners the  account  of  his  executorship  on 
Black's  estate ;  and  he  falling  in  debt  ;f 35. 
15.  S}4.  his  executor  paid  that  sum  soon 
after  to  the  surviving  executor  Goode. 
About  the  same  time  large  claims  both  at 
law  and  in  equity  were  brought  against  the 
estate,  and    recoveries  had  for  heavy  sums, 

amounting  (it  would  seem)  to  up- 
484      wards  of  14,000  *dollars.     In  the  year 

1793  too,  a  bill  was  filed  against 
Hayes  and  wife,  to  foreclose  a  mortgagee 
which  the  testator  had  given  on  the  Falls 
plantation,  and  which  place,  after  the  death 
of  William  Black  the  gfrandson  and  William 
Black  the  son,  had  come  to  the  possession 
of  Mrs.  Hayes  as  heir  of  her  brother. 
This  bill  states  that  the  executors  of  Black 
(as  the  plaintifif  is  informed)  have  no  assets 
to  pay  the  debt ;  and  this  statement,  if  not 
admitted  by  the  answers,  is  certainly  not 
denied,  nor  is  any  call  made  for  the  per- 
sonal estate  to  be  brought  in  ease  of  the 
land,  though  the  defendants  seem  to  have 
struggled  hard  on  other  grounds  to  save 
the  land ;  but  in  vain ;  for  a  decree  passed 
to  foreclose,  and  the  land  was  sold,  not 
bv  an  officer  of  court,  but  by  the  parties 
themselves,  to  satisfy  the  decree.  The  de- 
cree of  foreclosure  passed  in  1797.  In  1808 
(I  believe)  Robert  Goode  the  sarvivio^ 
executor  of  W.  Black  died.  In  1809  the  bill 
which  forms  the  first  in  the  series  to  be 
found  in  this  record,  was  filed  by  Anne  D. 
Hayes  the  daughter,  and  Claiborne  and 
wife  (which  last  had  been  the  widow  of 
William  Black  the  elder)  against  Richard 
Goode   and  Francis  Goode,  administrators 
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-with  the  will  annexed  of  Robert  Goode 
deceased,  who  was  surviving  executor  of 
William  Black  the  elder  deceased ;  Samuel 
Goode  a  saretj  for  the  said  Robert  Goode 
as  executor  of  the  said  William  Black ; 
JPeyton  Sonthall  and  John  Baingerfield  ex- 
ecutors of  James  Southall  deceased,  a  co- 
executor  with  Stephen  Southall  (whom  he 
survived)  of  Turner  Southall  deceased, 
-who  was  an  executor  of  the  said  William 
Black  deceased;  and  George  Markham  and 
Mary  Markham  executor  and  executrix  of 
Bernard  Markham  deceased,  and  Thomas 
Harris  executor  of  the  said  Francis 
Goode  deceased,  which  said  Bernard 
Markham  and  Francis  Goode  were 
sureties  for  the  said  Turner  Southall 
deceased,  as  executor  as  aforesaid.  This 
bill  is  filed  twenty-seven  years  after  the 
death  of  the  testator,  and  seventeen 
after   the   death    of   the   most  active 

485  *executor,  and  sixteen  after  the   set- 
tlement  of   his    accounts, — after  the 

death  too  of  the  surviving  executor, — 
against  eight  persons,  some  of  them  three 
removes  off,  and  not  one  of  them  concerned 
in  the  slightest  degree  in  the  transactions 
they  are  called  on  to  settle;  transactions 
the  most  complicated,  multifarious  and 
entangled,  that  could  grow  out  of  a  large 
estate,  apparently  involved  to  the  full  ex- 
tent of  its  value.  What  chance,  I  ask,  is 
there  of  arriving  at  justice  in  such  a  case? 
Would  it  not  have  been  better  to  send  these 
parties  out  of  court  at  once,  than  to  keep 
them,  as  they  have  been  already,  twenty -six 
years  in  court,  and  then  decide  at  hazard, 
or  (what  is  more  likely)  send  them  back 
to  continue  the  race?  It  may  be  thought, 
however,  that  I  have  not  represented  the 
thing  with  exact  fairness,  in  saying  that 
the  suit  was  not  commenced  till  1809,  as 
the  plaintiffs  in  their  bill  refer  to  a  former 
bill  filed  by  them,  which  is  found  in  the 
record.  I  certainlv  did  not  mean  to  pass 
this  matter  by.  The  bill  was  filed  in  De- 
cember 1797,  by  Hayes  and  wife  and  Clai- 
borne and  wife,  nearly  in  the  words  of  the 
subsequent  bill,  calling  on  Robert  Goode 
the  executor,  and  the  representative  of 
Southall,  for  a  settlement  of  the  executor- 
ship of  W.  Black.  They  answered 
promptly,  Southairs  executor  relying  on 
the  settlement  which  he  had  made,  and 
Goode  stating  that  Southall  had  settled — 
stating  also  the  complicated  nature  of  the 
business,  but  that  he  was  willing  to  settle. 
These  answers  were  filed  early  in  1798.  In 
September  1798  an  order  for  account  was 
taken,  and  here  the  matter  ^as  suffered  to 
sleep  for  eight  years.  In  October  1806  the 
suit  is  entered  abated  as  to  Hayes  by  his 
death,  and  then  dismissed  for  want  of 
I>rosecution.  Mark,  there  were  four  parties 
plaintiffs,  and  but  one  of  them  died;  but 
the  suit  was  abandoned  by  the  rest,  and  dis- 
missed. Could  there  be  grosser  necrligence 
than  this?  And  is  an  abortion  of  this  sort 
to  be  taken  into  the  account  of  time? 

486  Surely   not.     All   this   while,  *Goode 
the    executor,    who    had    a  personal 

knowledge  of  the  matter,  was  alive:  he 
had  said  that  he  was  willing  to  settle,  and 
this  promptness  seems  to  have  paralysed 
the  other  party.  They  stop  short,  abandon 
the    suit:    it   is    dismissed  in  1806.     Goode 


then  is  fully  justified  in  supposing  the  pur- 
suit relinquished.  He  dies  in  1808,  and  the 
very  next  year  it  is  renewed ;  as  if  they  had 
only  waited  till  all  the  actors  in  the  scene 
had  left  the  stage.  In  my  mind  they  can- 
not claim  the  slightest  advantage  from  this 
impotent  and  derelict  proceeding.  Their 
suit  was  never  commenced  to  any  purpose 
till  1809;  for  this  was  not  a  revival  of  the 
old  suit,  but  a  new  and  original  bill.  I  re- 
peat then,  that  twenty-seven  years  were 
suffered  to  pass  away,  and  every  agent  in 
the  administration  to  die,  before  the  bill 
calling  for  a  settlement  was  filed.  And  this 
under  circumstances  strongly  calculated 
to  awaken  the  attention  and  excite  the 
vigilance  of  all  interested  in  the  estate. 
Such  laches  and  neglect  do,  in  my  opinion, 
according  to  the  settled  rules  of  equity, 
close  its  doors  against  a  suitor.  '*  Noth- 
ing,'* says  lord  Camden,  **can  call  this 
court  into  activity,  but  conscience,  good 
faith,  and  reasonable  diligence ;  where  these 
are  wanting,  the  court  is  passive  and  does 
nothing."  For  other  cases  upon  this  sub- 
ject, I  refer  to  Carr  v.  Chapman,  5  Leigh 
164.  Another  objection  arising  from  length 
of  time,  is  the  number  of  persons  necessary 
to  be  made  parties,  and  the  consequent  ex- 
pensiveness  of  taking  the  account.  Lacon 
V.  Briggs,  3  Atk,  105.  Any  one  who  will 
read  the  heading  of  this  suit,  and  look  upon 
the  folio  volume  of  444  pages  forming  this, 
record,  must  see  at  once  that  it  has  been 
very  expensive:  but  perhaps  a  more  strik- 
ing view  of  this  may  be  given  by  turning 
to  page  23  of  the  record,  where  it  will  be 
seen  that  the  chancellor  has  found  it  nec- 
essary, by  a  single  order,  to  direct  the  set- 
tlement of  fourteen  administration  accounts. 

How  many  more   have   been    ordered 
487      in    the  ^progress  of  the  cause,  I  have 

not  troubled  myself  to  examine.  ^*It 
is  a  very  sensible  rule*'  (says  the  master 
of  the  rolls  in  Pickering  v.  Stamford) 
*^that  parties  shall  not,  by  neglecting  to 
bring  forward  th-^ir  demands,  put  others  to 
a  state  of  inconvenience,  subjecting  them 
to  insuperable  difficulties.  Against  such 
a  bill  undoubtedly  the  court  ought  to  set  its 
face.**  Again.  ^*If  from  the  plaintiff's 
lying  by,  it  is  impossible  for  the  defend- 
ants to  render  the  accounts  he  calls  for,  or 
it  will  subject  them  to  great  inconvenience, 
he  must  suffer:  or  the  court  will  oppose 
what  I  think  the  best  ground,  public  con- 
venience." But  it  is  not  only  required  that 
claims  should  be  brought  forward  in  reason- 
able time,  but  also  that  they  shall  be  pros- 
ecuted with  reasonable  diligence.  The 
case  of  Hercy  v.  Dinwoody,  2  Ves.  jun.  87, 
is  strong  to  this  point.  There  a  bill  was 
filed  by  creditors  (the  most  favoured  class) 
for  an  account ;  it  was  filed  recently,  and 
answered ;  it  remained  in  court  with  but 
few  further  proceedings;  and  thirty-three 
years  after,  the  executors  being  dead,  the 
bill  was  revived  against  their  representa- 
tives and  devisees.  The  master  of  the  rolls 
refused  the  account  and  dismissed  the  bill. 
It  was  urged  there,  that  the  matter  being 
in  suit,  and  the  defendants  called  on  to  ac- 
count, they  could  not  discharge  themselves- 
by  a  payment  or  settlement  in  pais,  and 
therefore  that  this  case  was  not  open  to  the 
presumption    applicable     to    others.      The* 
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master  of  the  rolls  admitted  this,  but  said 
— **For  the  reasons  in  Delorainev.  Browne, 
3  Bro.  C.  C.  633,  independent  of  the  ques- 
tion of  satisfaction,  but  on  account  of  the 
very  neglect,  and  the  mischief  and  disturb- 
ance that  may  arise  to  families,  though  the 
presumption  of  satisfaction  is  not  so  strong, 
yet  the  laches  and  neglect  may  be  such 
as  to  make  it  a  matter  of  public  policy  that 
the  party  guilty  of  it  shall  abide  by 
the  consequences."  Twenty-seven  years 
elapsed  before  the  plaintififs  moved  in  this 
case :  twenty-six  have  since  passed 
while   it  has  lingered   on   the  docket. 

488  *Could   this  delay   have    taken   place 
without    the    grossest   negligence    in 

the  plaintififs?  Impossible.  But  ex  pede 
Herculem ;  let  us  look  at  the  proceeding  as 
to  one  of  the  defendants  Samuel  Goode  one 
of  the  sureties  of  Robert  Goode.  He  is 
made  a  defendant  to  the  bill  in  1809:  his 
answer  is  sworn  to  in  1817 :  and  from  this 
being  done  in  the  county  of  Mecklenburg, 
we  may  conclude  that  the  place  of  his  res- 
idence. He  states  (on  oath)  **that  if  he 
was  the  surety  of  Robert  Goode  as  one  of 
the  executors  of  William  Black  the  elder, 
it  is  a  circumstance  which  had  altogether 
escaped  his  recollection ;  nor  was  he  ever 
directly  or  indirectly  apprised  of  his  situa- 
tion as  such,  until  the  month  of  Sep- 
tember 1815 — an  omission  for  which  he 
cannot  account,  and  one  which  he  be- 
lieves has  deprived  him  of  the  means 
of  substantiating  many  facts  tending 
to  elucidate  the  transactions  of  the  ex- 
ecutors; and  at  this  distance  of  time, 
after  a  lapse  of  between  30  and  40  years, 
he  is  compelled  to  rely  for  the  most  part 
upon  a  general  exposition  of  the  case"  &c. 
Here  we  see  that  six  years  were  sufiPered 
to  elapse  before  the  subpoena  was  served  on 
this  defendant ;  and  a  surety,  thirty-three 
years  after  the  death  of  the  testator,  is  for 
the  first  time  called  upon  to  account  for 
the  disbursement  of  all  the  assets  which 
came  to  the  hands  of  the  executors,  under 
the  penalty  of  paying  whatever  amount 
an  industrious  and  ingenious  commissioner 
can  raise  up  against  him,  with  an  arrear- 
age of  interest  stretching  far  beyond  the 
principal.  Is  this  doctrine  to  be  tolerated? 
If  so,  what  man  of  common  prudence 
will  ever  consent  to  become  a  surety?  This 
same  defendant,  although  cut  off  by  the 
lapse  of  time,  and  the  death  of  all  con- 
cerned, from  the  usual  sources  of  evidence, 
has  yet  stated  many  circumstances  tending 
to  strengthen  the  presumption  raised  by 
time,  that  the  executors  have  honestly  dis- 
bursed the  assets.  Some  of  these  I  have 
stated  in  the  early  part  of  this  opinion. 
I  will  only  add  one   other.     It  is,  the 

489  general  impression  *of  the  insolvency 
of  the  estate,    prevailing   at   a   time 

when  every  thing  was  fresh,  and  access 
easy  to  every  source  of  evidence.  This  is 
very  strongly  proved  by  the  conduct  of 
various  creditors,  among  whom  may  be 
mentioned  Henderson,  M'Caul  &  Co., 
Turner  &  Son,  Wallis  &  Bartlett,  and  Neil 
Jamieson  &  Co.  who  obtained  judgments 
against  the  executors  for  large  sums  of 
money,  which  have  either  been  paid  and 
the  proof  lost  (for  there  is  none  in  the  rec- 
ord) or  are  yet  due.     If  paid,  there    can  be 


no  doubt  that  they  would  leave  the  execu- 
tors creditors  of  the  estate;  but  if  unpaid, 
how  can  we  account  for  the  fact  that  thej 
have  long  since  given  up  their  debts  and 
relinquished  the  pursuit?  Can  we  imagine 
that  these  lynx-eyed  creditors  woul3  have 
failed  to  discover  and  avail  themselves  of 
any  misconduct  of  the  executors?  If  there 
was  any  property  of  the  estate  accessible, 
would  they  not  have  levied  upon  it?  If  the 
executors  had  wasted  or  misapplied  the 
assets,  would  they  not  have  pursued  them 
for  devastavits?  They  were  both  men  of 
fortune, 'and  had  given  bond  and  security. 
I  am  of  opinion  then,  for  these  reasons, 
that  the  dismission  of  the  bills  was  right. 
In  these  views,  I  have  considered  all  the 
bills  and  amended  bills  from  1809  to  1824, 
simply  in  the  light  of  4>ills  by  the  distribu- 
tees of  William  Black  the  elder,  calling' 
upon  the  representatives  of  his  executors 
and  others  for  a  settlement  of  the  personal 
estate  of  the  testator.  In  1824,  a  bill  of  a 
different  character  was  filed.  It  states  that 
the  devise  to  the  grandson  never  vested : 
that  by  the  will  Mrs.  Hayes  took  the  Falls 
plantation  as  heir  of  her  brother :  that  as  to 
the  slaves  embraced  by  the  seventh  clause 
of  the  will,  the  testator  died  intestate,  and 
submits  whether,  as  to  this  property  Wil- 
liam Black  the  son,  though  the  heir  at  law, 
was  not  excluded  by  the  evident  intention 
of  the  testator  that  he  should  not  have  any 
part  of  his  estate.  It,  for  the  first  time, 
makes  Mrs.  Wilson,  the  wife   and   devisee 

of  William  Black  the  son,  a  partj; 
490      as    also    the  *representativc  of    Mrs. 

Garland,  the  daughter  of  William 
Black  senior  by  his  last  wife.  The  plain- 
tiff Mrs.  Hayes  also,  in  this  bill,  for  the 
first  time,  brings  forward  a  claim  to  be 
reimbursed  out  of  the  personal  estate  for 
the  money  she  paid  on  a  mortgage  of  the 
Falls  plantation,  upon  the  ground  that  as 
she  took  that  estate  as  a  devisee,  the  per- 
sonal estate  of  the  testator,  as  well  as  the 
lands  descended,  was  subject  to  he  first 
taken  in  ease  of  the  land  devised.  She 
therefore  prays  that  whatever  personal 
estate  may  be  found  unadministered,  may 
be  applied  first  to  reimburse  her  the  amount 
of  this  mortgage,  and  if  there  should  be 
any  surplus,  that  the  rights  of  the  parties 
to  it  may  be  settled.  To  this  bill  answers 
were  filed  by  Mrs.  Wilson  and  the  represen- 
tative of  Mrs.  Garland,  submitting  the 
claims  of  the  plaintiffs  to  the  decision  of 
the  court.  With  respect  to  these  claims  I 
will  say,  first,  that  the  claim  to  reimburse- 
ment for  the  mortgage  debt  seems  to  me 
wholly  unfounded.  Indeed  the  staleness  of 
it  alone  is  enough  for  its  rejection.  In 
1793,  the  bill  was  filed  to  foreclose  this 
mortgage,  and  the  plaintiff  stated  that  he 
had  been  informed  the  executor  had  no 
assets.  The  answer  of  Hayes  and  wife,  I 
think,  may  be  considered  as  admitting 
this.  Then  was  the  time,  if  they  supposed 
that  there  were  assets,  and  these  liable  to 
redeem  the  land,  for  them  to  have  called 
the  executor  to  their  aid,  and  gotten  a 
decree  for  such  an  application  of  the  assets 
But  they  did  no  such  thing;  they  suffered 
a  decree  of  foreclosure,  sold  the  land,  and 
paid  the  mortgage.  And  now,  thirty  years 
after,  they  put  in  this  claim.     It  is  clearly 
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Inadmissible.  Next,  as  to  the  slaves  em- 
l>raced  in  the  seventh  clause:  it  is  here 
first  suggested  that  the  testator  died  in- 
testate as  to  them ;  and  this  I  think  is 
clearly  so;  but  how  this  should  avail  the 
plaintifiPs  in  a  bill  against  the  representa- 
tives of  William  Black  senior,  and  framed 
as  these  bills  are,  I  cannot  imagine.  The 
bequests  of   the   slaves   failing,  they 

491  descended    **as    real  estate,  and  *not 
chattels,  to  the  heir  at  law,  according 

to  the  manner  and  custom  of  land  of  inher- 
itance held  in  fee  simple."  These  are  the 
words  of  the  act  of  1705,  3  Hen.  stat.  at 
large,  p.  333,  which  remained  in  force 
until  1787.  Under  this  law,  these  slaves 
went  to  William  Black  the  son,  subject 
however  to  the  debts  of  the  testator.  The 
act  of  1705  directs  that  the  slaves  **  shall 
be  inventoried  and  appraised,  and  the  value 
thereof  shall  be  equally  divided  among  all 
the  children;  and  the  several  proportions 
according  to  such  valuation  and  appraise- 
ment, shall  be  paid  by  the  heir  (to  whom 
the  said  slaves  shall  descend  by  virtue  of 
this  act)  unto  all  and  every  the  other  said 
children."  And  the  act  gives  to  each  child 
the  remedy  of  an  action  on  the  case  against 
the  heir,  for  their  several  proportions. 
This  remedy  is  changed  by  the  act  of  1727, 
4  Hen.  stat.  at  large,  p.  227,  into  a  bill  in 
equity  against  the  heir.  From  these  laws 
it  seems  to  me,  that  the  younger  children 
of  a  person  dying  intestate  have  no  claim 
on  the  personal  representative,  for  their 
proportions  of  the  value  of  the  slaves  de- 
scended. Their  claim  is  given  by  the  law ; 
it  is  a  statutory  remedy,  and  the  statute 
gives  it  exclusively  against  the  heir  and 
his  representatives.  On  this  ground  I  think 
the  chancellor  was  right  in  his  decree,  in 
saying  that  the  executors  of  William  Black 
the  elder  were  not  accountable  to  the 
plaintiffs  for  the  slaves. 

I  am  for  affirming  the  decree. 

CABELL,  J.  As  to  the  questions  on  the 
construction  of  the  will  of  William  Black 
the  elder,  which  were  so  laboriously  and 
ably  argued  by  the  counsel  on  both  sides, 
I  do  not  deem  it  necessary  to  give  any 
opinion.  For,  whatever  may  have  been 
the  rights  of  the  complainants  as  against 
the  executors  of  that  will,  I  concur  with 
the  judges  who  have  preceded  me,  in 
thinking  them  barred  by  the  great  length 
of  time,  which  was  permitted,  without 
any  sufficient  excuse,  to  elapse  before 

492  the    institution  *of  this  suit.     Those 
who     have    so     long    failed     to    ask 

an  account  of  transactions  from  the  act- 
ors in  those  transactions,  while  the 
actors  themselves  were  yet  living  and  able 
to  render  a  just  and  true  account,  ought 
not,  on  principles  of  public  policy  and  pri- 
vate justice,  to  be  permitted  to  exact  it 
now,  from  those  from  whom  no  just  and 
true  account  can  be  expected.  The  princi- 
ples on  which  we  decided  the  case  of  Carr's 
adm'r  &c.  v.  Chapman's  legatees,  5  Leigh 
164,  are  applicable  to  and  decisive  of  this 
case. 

I  am  of  opinion  to  affirm  the  decree  dis- 
missing the  bill. 

TUCKER,  P.  The  first  question  to 
which  it  is  necessary  to  respond  in  this 
case,  respects   the  limitation  in   the  will  of 


William  Black  the  elder  to  his  grandson 
William  Black  the  3rd;  and  upon  this  sub- 
ject I  cannot  concur  wholly  in  the  views  of 
either  party.  I  do  not  assent  to  the  propo- 
sition of  th*e  defendants'  counsel  that  Wil- 
liam Black  the  son  took  a  life  interest, 
which  was  enlarged  into  an  estate  in  fee 
by  the  subsequent  limitation  to  his  right 
heirs,  according  to  the  rule  in  Shelley's 
case.  That  rule  can  have  no  application, 
unless  the  ancestor  takes  an  estate  of  free- 
hold by  the  same  conveyance  which  created 
the  limitation  to  his  heirs.  But  William 
Black  the  son  took  no  estate  under  the  will, 
the  great  object  of  which  was  obviously 
to  exclude  him  from  the  inheritance. 
The  testator  devised  the  Falls  plantation 
to  trustees,  with  an  express  provision  that 
the  widow  should  work  the  wnole  of  it ;  that 
she  should  have  one  half  the  profits 
during  life  or  widowhood;  that  she  should 
permit  the  son  to  live  in  the  mansion  house 
and  be  supported  from  the  produce  of  the 
estate,  and  if  they  could  not  agree,  then 
he  was  to  be  permitted  to  live  separately 
and  to  have  a  support  for  himself  and 
family,  in  kind  or  in  money.  This  was 
indeed  a  charge  upon  the  widow  in  respect 
to  the  estate  given  her  for  life,  but 
493  *it  was  not  an  estate  in  the  land  given 
to  the  son.  Neither  was  there  any 
resulting  trust  for  him,  arising  otit  of  a  fail- 
ure to  dispose  of  the  whole  beneficiary  in- 
terest in  the  estate,  or  out  of  the  widow's 
renunciation  of  the  will.  The  trusts  are 
fully  declared,  and  cover  the  whole  estate. 
The  whole  estate  is  given  to  the  widow 
during  life  or  widowhood,  subject  to  the 
charge  already  mentioned;  and  when  she 
renounced,  the  last  clause  of  the  will  but 
one  came  into  operation,  whereby  the  pro- 
duce of  the  estate  is  devoted  to  the  educa- 
tion of  the  children  of  the  son,  and  the 
general  benefit  of  his  family,  including  the 
wife  of  the  son,  if  she  should  survive  him. 
I  cannot,  out  of  the  will  itself  or  the  cir- 
cumstances which  have  succeeded  it,  find 
any  thing  which  will  justify  us  in  holding 
that  William  Black  the  son  took  a  freehold 
estate.  If  he  did  not,  then  the  limitation 
to  his  right  heirs  could  only  operate  as  an 
executory  devise,  and  if  it  was  good,  Anne 
Dent  Hayes  the  testator's  daughter  and  the 
only  sister  of  the  whole  blood  of  William 
Black  the  son,  took  the  Falls  plantation  as 
his  right  heir,  upon  the  failure  of  the  lim- 
itations to  William  Black  the  grandson. 

Nor  can  I  think  with  the  counsel  for  the 
plaintiffs,  that  there  was  in  this  case  either 
a  vested  feetail  or  a  vested  estate  in  fee  sim- 
ple in  William  Black  the  grandson,  defeasi- 
ble upon  his  dying  without  issue  before  he 
came  to  maturity.  If  there  had  been  no 
trust  created,  and  the  devise  had  been  im- 
mediate, there  would  have  been  strong  rea- 
sons for  giving  one  of  these  interpretations 
to  this  will.  The  cases  which  have  been 
cited,  from  Boraston's  case,  3  Rep.  19,  to 
Goodtitle  v.  Whitby,  1  Burr.  228,  and 
Hunt  V.  Moore,  14  East  601,  would  have 
been  very  strong  authorities  for  construing 
the  interest  of  the  grandson  as  a  vested 
estate.  It  would  have  been  necessary,  in 
order  to  prevent  the  overthrow  of  the  testa- 
tor's intention  in  the  event  of  the  grandson 
dying   under   age   leaving     issue.      Unless 
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so    construed,    the    issue    could  *not 

take,  because  the  double  contingency 
had  not  occurred,  and  those  in  remainder 
could  not  take  because  there  was  not  a 
dying  without  issue.  But  if,  ^s  I  take  it, 
this  is  an  executory  trust,  these  difficulties 
will  cease  to  exist,  the  necessity  for  such 
a  construction  will  disappeat,  and  the 
impossibility  of  the  interest  devised  to  the 
grandson  being  considered  as  vested  will 
be  perfectly  obvious. 

The  distinction  between  an  immediate 
devise  or  an  executed  trust,  on  the  one 
hand,  and  an  executory  trust  on  the  other, 
is  familiar  to  the  profession  and  perfectly 
well  established  by  the  cases.  Mr.  Fearne 
has  collected  them  with  much  care  (from 
page  114,  to  148, )  and  has  shewn  that  not- 
withstanding the  remarks  of  lord  Hard- 
wicke  in  Bagshaw  v.  Spencer,  2  Atk.  581, 
the  distinction  has  been  recognized  and 
established  beyond  controversy;  and 
strongly  as  he  was  inclined  to  sustain  the 
rule  in  Shelley's  case,  he  does  not  hesitate 
to  admit  that  even  that  rule,  unbending  as 
it  is,  does  not  govern  the  case  of  executory 
trusts,  but  that  they  are  always  moulded 
according  to  the  intention  of  the  party  by 
whom  the  trust  has  been  created.  In  exe- 
cuted trusts  however,  and  in  immediate 
devises,  the  case  is  dififerent,  for  in  them 
the  rule  in  Shelley's  case  is  imperative,  if 
the  requisitions  of  that  rnle  are  to  be  found 
in  them ;  and  as  nothing  is  left  to  be  done, 
the  limitations  executing  themselves,  there 
is  no  room  left  for  a  court  of  chancery  to 
exercise  its  power  in  moulding  them  accord- 
ing to  the  supposed  will  of  the  testator. 

In  this  indeed  consists  the  distinction  be- 
tween executed  and  executory  trusts.  In 
the  former,  the  estate  passes  without  any 
act  for  its  transfer  being  done  by  the  trus- 
tee. In  the  latter,  **the  completion  of  the 
trust  is  referred  to  a  conveyance  or  settle- 
ment directed  to  be  made  by  the  testator, 
in  contradistinction  to  those  trusts  in  which 
no  such  executory  medium  is  referred  to." 

Fearne  137.  According  to  this  dis- 
495      tinction,    the    devise    *in    this    case 

clearly  creates  an  executory  trust. 
It  is  not  an  immediate  devise  to  the  grand- 
son, nor  a  trust  declared  in  his  favour, 
without  more  saying.  But  it  is  a  devise  to 
trustees  in  fee,  upon  trust  to  convey  to  the 
grandson  and  his  heirs,  upon  his  arriving 
at  maturity.  It  is  a  case  in  which  **the 
completion  of  the  trust  is  referred  to  a  con- 
veyance to  be  made  by  the  trustees,"  and 
that  too  upon  the  happening  of  an  event 
which  was  altogether  contingent.  It  was 
therefore,  I  conceive,  an  executory  trust. 
Considering  it  in  this  light,  we  are  next 
to  recollect  that  it  is  susceptible  of  being 
modelled  according  to  the  real  intention 
and  views  of  the  testator,  and  that  the 
trustees  will  be  required  by  a  court  of  equity 
to  convey  in  accordance  with  that  inten- 
tion. What  then  is  the  true  meaning  of  the 
will?  First,  it  is  clear  that  if  William 
Black  the  3rd  had  attained  the  age  of  21, 
he  would  have  been  entitled  to  a  conveyance 
of  the  fee.  Secondly,  if  he  died  under  age 
and  without  issue,  the  conveyance  was  to 
be  made  according  to  the  limitations  over. 
Thirdly,  if  he  died  under  age  leaving 
issue,  then  the  trust  ought   to   be  executed 


by  a  conveyance  to  such  issue  (i.  e.  the  heir 
at  law)  in  fee.  For  as  the  limitation  over 
is  only  in  the  event  of  his  dying  without 
issue,  it  is  obvious  that  the  persons  in  re- 
mainder could  not  take  if  he  left  issue ;  and 
it  is  equally  clear  that  as  the  testator  di- 
rected the  fee  to  be  conveyed  to  the  grand- 
son if  he  attained  the  age  of  21,  and  as  he 
gives  the  estate  over  only  in  case  of  failure 
'of  issue,  he  must  have  designed  to  provide 
for  the  issue.  Taking  the  clause  together 
and  expounding  one  part  by  the  other,  it 
is  equivalent  to  a  direction  that  the  trustees, 
should  convey  to  the  grandson  in  fee,  if 
he  attained  21;  ''but  if  he  died  before  21, 
leaving  issue,  they  should  convey  to  such 
issue  in  fee."  Moulded  thus,  the  testator's, 
intention  is  subserved,  and  every  difficulty 
of  construction  is  removed.  The  inter- 
polation of  these  latter  words  is  not 
4%  only  in  strict  consonance  *with  the 
clear  intent,  but  it  is  also  demanded 
by  it,  and  is,  I  think,  much  less  strong 
than  the  interpolation  in  the  case  of  Seldei» 
V.  King,  2  Call  72. 

We  next  come  to  consider  whether,  by 
this  will,  the  grandson  took  a  vested  estate 
anteriour  to  his  attaining  the  age  of  21 
years.  Clearly  not,  I  think.  Considering- 
this  as  the  case  of  an  executory  trust,  it 
seems  conclusive  of  the  question;  for  as. 
has  been  well  observed  by  an  elementary- 
writer,  the  notion  of  an  executory  interest 
is  irreconcileable  with  the  idea  of  a  vested 
interest.  1  Prest.  on  Est.  64.  A  vested, 
interest  is  where  there  is  an  immediate 
fixed  right  of  present  or  future  enjoyment. 
Fearne  2.  Whereas  an  executory  interest, 
ex  vi  termini,  implies  that  something  far- 
ther is  to  be  done  for  the  completion  of  the 
trust,  and  the  vesting  an  estate  in  the 
party.  ^^By  a  vested  estate,  in  relation  to 
interests  of  a  freehold  quality,  is  to  l>e  un- 
derstood an  interest  clothed,  as  to  legal 
estates,  with  a  legal  seisin,  or,  as  to  equi- 
table estates,  with  an  equitable  seisin, 
which  enables  the  person  to  whom  the  in- 
terest is  limited,  to  exercise  the  right  of 
present  or  future  enjoyment  immediately, 
in  point  of  estate.  A  vested  estate  is 
an  interest  clothed  with  a  present  legal 
and  existing  right  of  alienation."  1  Prest. 
on  Est.  65.  On  the  other  hand  an  exe- 
cutory trust  implies  that  something  further 
is  to  be  done  before  the  party  is  "invested" 
with  the  estate ;  and  until  that  is  done,  so 
far  from  his  having  a  present  leg^l  and 
existing  right  of  alienation,  he  has  noth- 
ing to  alienate.  Thus  in  the  present  case, 
the  grandson  took  no  immediate  estate  by 
devise,  postponed  only  as  to  the  time  of  en- 
joyment, but  the  property  was  devised  to 
trustees,  to  be  by  them  conveyed  to  him 
upon  the  contingency  of  his  attaining  full 
age.  He  had  then,  and  could  have,  no 
conveyance  until  the  contingency  happened. 
Until  that  happened,  they  were  not  bound 
to  convey  and  could  not  lawfullj'  convey  to 
him,  even  if  they  wished  to  pass  a  title 
to  him.  His  interest  then  was  only 
497  an  equitable  ^contingent  interest, 
not  a  vested  estate.  If  it  was  a  vested 
legal  estate,  it  must  have  t>een  a  vested 
fee  simple,  and  the.  trust  would  then  have 
become  executed,  instead  of  being  execu- 
tory.    The   conveyance     to    him    after  he 
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attained  bis  full  age  would  have  been  unnec- 
essary and  inoperative,  upon  this  supposi- 
tion that  an  estate  in  fee  vested  in  him 
immediately  on  the  testator's  death.  It 
may  be  said,  indeed,  that  the  estate  vested 
in  him  was  not  the  legal  but  the  equitable 
estate,  and  that  then  the  incongruity  just 
insisted  on  is  avoided.  I  do  not  think  ^so. 
He  had  indeed  a  contingent  equitable  in- 
terest, but  not  an  equitable  estate.  He  had 
no  equitable  seisin  of  an  estate  of  inher- 
itance. For  if  he  had  such  an  equitable 
estate  in  fee,  he  might  of  consequence 
have  at  any  time  demanded  of  the  trustees 
a  conveyance  of  the  legal  title  to  him,  even 
before  he  attained  the  age  of  21.  But  this 
would  have  been  in  direct  conflict  with  the 
provisions  of  the  will,  and  therefore  could 
not  be;  whence  I  conclude  that  as  he  had 
not  a  right  to  demand  a  conveyance,  he 
could  not  have  a  vested  equitable  estate 
in  fee. 

If  I  am  right  in  the  view  which  I  have 
taken  of  the  limitations  in  this  will,  it  is 
obvious  that  the  lands  never  vested  in  the 
g-randson,  and  of  course  the  slaves  men- 
tioned in  the  seventh  clause  did  not  pass  to 
him,  since  the  trust  of  them  was  only  de- 
clared in  favour  of  such  son  of  William 
Black  the  2nd  as  should  take  the  land.  If 
so,  William  Black  the  elder,  in  the  event 
that  has  happened,  died  intestate  as  to  these 
slaves,  and  William  Black  the  son  became 
entitled  to  them,  subject  to  the  charge  of 
paying  due  proportions  to  his  two  sisters, 
according  to  the  then  existing  law.  And  had 
the  executors  delivered  over  these  slaves  to 
the  son,  the  complainants  could  only  have 
looked  to  his  representatives.  But  as  they 
did  not;— as  they  sold  the  slaves,  and  have 
the  proceeds  in  their  own  hands,  they  are 
liable  to  the  demand  of  the  plaintitt 
Anne  for  her  portion  of  them,  if 
498  *indeed  any  thing  was  left  after 
payment  of  the  testator's  debts. 
Whether,  as  the  slaves  were  real  estate,  the 
sureties  would  be  irresponsible  for  the 
waste  of  them  (according  to  the  case  of 
Jones  V.  Hobson,  2  Rand.  483),  I  do  not 
mean  to  decide. 

Upon  this  ground  therefore,  and  upon  her 
title  to  distribution,  Mrs.  Hayes  had  an 
undoubted  right  to  come  into  a  court  of 
equity  for  an  account.  But  it  is  contended 
that  this  right  has  been  lost  by  her  laches. 
L#et  us  consider  this  matter,  as  it  relates 
to  the  two  executors,  Goode  and  Southall, 
distinctly. 

First  as  to  Goode :  I  think  there  has  been 
no  such  negligence  as  will  bar  the  rights 
of  the  plaintiifs.  Anteriour  to  May  1798, 
Hayes  and  wife  and  Claiborne  and  wife 
filed  their  bill  against  Goode  and  Turner 
Southall* s  administrator,  calling  for  an 
account.  Goode,  who  was  then  living,  an- 
swered, and  submitted  to  account.  At  this 
time  the  charge  of  laches  was  not  made, 
nor  could  it  have  been  sustained.  The 
lapse  of  time  had  not  been  such  as  to  bar 
the  assertion  of  the  plaintiffs'  pretensions, 
according  to  the  decisions  of  this  court. 
The  suit  remained  on  the  docket  till  1806, 
and  then  abating  by  Hayes's  death,  was 
dismissed  for  want  of  prosecution  on  the 
part  of  his  widow.  In  1809,  however,  it 
was  revived    by  her,  and   she  states  in  her 


bill  that  she  was  ignorant  of  the  fact  of 
dismission.  I  think  it  would  be  4iard 
measure  to  bar  the  rights  of  a  feme  covert 
under  such  circumstances,  she  having  re- 
newed the  assertion  of  them  in  about  two 
years  and  an  half  after  the  abatement  of 
her  husband's  suit  by  his  death.  From 
this  time  the  suit  has  been  regularly  pros^ 
ecuted,  and  though  the  great  lapse  of  time 
since  its  commencement  may  be  a  motive 
for  less  rigour  in  scrutinizing  the  acconntSr 
and  may  furnish  some  apology  for  defect 
of  evidence  in  support  of  executorial  trans' 
actions,  yet  it  can  have  no  influence  upon 
the  question  of  the  right  to  sustain  the 
present  biL.  That  right,  as  to  Goode's 
representatives,       I       think       unqnestion* 

able. 
499  *It    is   not  less  so  as    to    Southall. 

His  executorial  transactions  were 
settled  indeed  after  his  death,  in  1792,  be- 
fore the  county  court.  The  suit  to  enforce 
a  settlement  in  equity  was  commenced 
only  six  years  after,  and  though  it  "was 
abated  by  Hayes's  death  in  1806,  it  was 
renewed  by  his  widow  in  1809.  With  the 
strongest  disposition  to  resist  the  asser- 
tion of  stale  demands,  and  particularly  the 
ripping  up  of  executorial  transactions 
after  a  great  lapse  of  time,  I  cannot  think 
that  this  case  can  properly  be  considered  as 
falling  under  that  censure.  A  great  number 
of  years  have  indeed  elapsed  since  the  death 
of  the  testator,  but  thirty-eight  of  the  years 
that  have  rolled  away  have  found  this  mat- 
ter depending  in  the  courts.  They  must  be 
excluded,  therefore,  from  our  computation, 
and  then  the  case  stands  thus:  that  the 
distributee  has  instituted  her  suit  within 
fifteen  years  from  the  testator's  death, 
against  one  executor  who  has  never  settled 
his  accounts  before  the  court  of  probate, 
and  who,  upon  being  sued,  assented  to  ac- 
count; and  against  the  representatives  of 
another,  wh6  had  never  settled  his  accounts 
in  his  lifetime,  and  whose  accounts  were 
only  settled  by  his  administrator  within  six 
years  anteriour  to  the  flling  of  the  bill. 
These  circumstances  do  not  constitute  such 
laches,  in  my  judgment,  as  tc  exclude  the 
plaintiff  Anne  from  a  right  to  call  for  her 
distributable  portion  of  her  father's  estate 
from  his  executors,  who  have  never  fully 
and  fairly  settled  it  up. 

With  respect,  however,  ta  the  claim  to  re- 
lieve the  Falls  plantation  from  the  mort- 
gage debt,  by  refunding  what  has  been 
paid  by  the  devisee  of  that  estate,  I  am 
clearly  of  opinion  that  the  pretension  is  too 
stale  to  be  now  enforced.  The  claim  is  for 
the  flrst  time  asserted  by  the  amended  bill 
of  1824,  about  twenty-six  years  after  the 
discharge  of  the  mortgage  by  Mrs.  Hayes 
and  her  husband.     This  is  too  late. 

From  the  preceding  succinct  view  of  this 
case,  it  seems  to  me  that  the  bill  of 
500  the  complainants  should  *not  have 
been  dismissed,  but  that  the  court  of 
chancery  should  have  proceeded  in  the 
cause  to  a  final  decree,  according  to  the 
principles  of  the  court.  Upon  looking  into 
the  accounts,  I  think  it  would  be  hazardous 
in  us  to  attempt  to  settle  the  amount  which 
is  due.  All  that  can  properly  be  done  by 
this  court  is  to  intimate  its  opinion  upon 
some  points  which  are  presented  by  the  ac- 
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counts  and  the  evidence  taken  in  the  cause. 
In  the  discharge  of  this  duty,  I  will  observe 
that  in  deciding  upon  the  responsibility  of 
the  executors  for  losses  by  alleged  insol- 
vency, it  is  reasonable,  after  so  great  a 
lapse  of  time,  that  the  onus  probandi  should 
be  thrown  upon  the  party  afifirming  the 
solvency,  since  the  presumption  is  that  the 
executors  would  not  have  failed  to  collect 
the  debts  of  the  estate  in  any  case  in  which 
the  party  was  able  to  make  payment : — That 
in  those  cases  where  the  executors  are  re- 
sponsible, they  ought  not  to  be  charged 
with  interest  upon  the  lost  debts: — That 
as  on  the  supposed  outstanding  demands 
against  the  estate,  which  have  probably 
been  abandoned  as  hopeless  and  are  barred 
by  the  statute  of  limitations,  the  executors 
are  not  entitled  to  retain  the  assets  on  ac- 
count of  them,  but  are  only  entitled  to  re- 
funding bonds,  indemnifying  them  against 
these  and  all  other  claims  which  may  here- 
after be  successfully  asserted: — That  the 
settlement  of  Turner  Southall's  adminis- 
trator is  only  to  be  taken  as  prima  facie 
evidence  of  the  matters  it  sets  forth,  but 
that  it  is  not  evidence  of  any  matters  not 
appearing  upon  it,  and  is  moreover  liable 
to  be  rebutted  by  other  testimony :— And 
that  the  executors  were  not,  under  the  will 
ot  William  Black  the  elder,  authorized  to 
apply  the  general  assets  to  the  support  and 
maintfsnance  of  his  son  and  his  son's  fam- 
ily, to  the  detriment  of  the  other  distribu- 
tees. With  these  instructions,  I  am  of 
opinion  to  reverse  the  decree  and  send  the 
cause  back  for  further  proceedings. 
Decree  affirmed. 
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May.  1886.  Ricliinond. 
(Absent  Cabell,  J.) 

Usury— Contract  to  Take  17a  Shares  for  14a  Bank  Stock 
at  End  of  Year— Effect.*-A  contract  to  take,  for  the 
loan  of  142  shares  of  bank  stock  for  a  year,  thirty 
additional  shares,  is  not  void  under  the  statute 
asrainst  nsurv ;  for.  the  172  shares  to  be  returned 
may  not,  at  the  time  of  retarninar  them,  be  of  any 
firreater  value  than  the  142  shares  received,  at  the 
time  of  receivings  them,  with  the  dividends  or 
interest  added. 

Same  —  Same  —  Same  —  Case  at  Bar.—  In  covenant 
on  an  obligation  to  pay  173  shares  of  bank  stock 
twelve  months  after  date,  plea  alleges  an  agree- 
ment to  lend  142  shares  of  the  value  of  100  dollars 
each,  to  be  returned  twelve  months  after  date 
with  more  than  the  value  of  the  dividends  which 
would  accrue  thereon,  and,  though  payable  twelve 
months  after  date,  with  more  than  the  value  of  6 
dollars  for  every  100  dollars  of  the  value  of  the 


•Usury— Hazard  of  Principal— Effect.-The  principal 
case  holds  that,  a  contract  to  take,  for  the  loan  of 
142  shares  of  bank  stock  for  a  year.  80  addi- 
tional  shares.  Is  not  void  under  the  statute  of  usury; 
since  the  172  shares  at  the  time  they  are  to  be  re- 
turned may  not  be  of  any  greater  value  than  the 
142  shares  were  at  the  time  they  were  lent  For 
this  proposition  the  principal  case  is  cited  and  fol- 
lowed In  State  Bank  of  N.  C.  v.  Cowan,  8  Lelgrh  250, 
Zhh\  foot-fwU  to  Gibson  v.  Fristoe.  1  Call  62. 

In  City  of  Lynchburg  v.  Norvell.  20  Gratt  610.  it 
is  said,  the  question  arises.  In  such  cases,  is  this 
hazard  encountered  by  the  lender,  a  real  substan- 
tial hazard,  or  is  it  merely  colorable?  If  the  lender 
has  made  his  agreement  so  that  it  is  a  colorable 
hazard  he  is  secure  from  loss  and  has  a  chance  of 
gain :  thus  by  takingr  away  the  contingency  deprives 
the  transaction  of  its  legality.  Citlnar  Steptoe  v.  Har- 
rev.  7  Leigh  501.  The  principal  case  is  cited  for  this 
proposition  in  Smith  v.  Nicholas.  8  Leig^h  388.  which 
case  holds  that,  where  upon  a  loan  of  money,  the 
lender,  besides  his  principal,  contracts  to  receive. 
In  lieu  of  interest,  something  which  mav  be  worth 


stock  so  loaned,  to  wit,  with  90  shares  of  the  said 
stock  in  addition  to  the  143  lent,  which  ao  shares 
were,  at  the  date  of  the  agreement,  of  the  value 
of  100  dollars  each,  and  that  the  obligation  was 
executed  in  pursuance  of  this  ainreement:  Hblj>, 
the  agreement  set  forth  is  not  unlawful,  and  there 
being:  no  allegation  that  the  transaction  was  a 
shift  or  device  to  evade  the  statute  affainst  usury, 
the  plea  presents  no  bar  to  the  action,  and  was 
properly  rejected. 

ObllffationunderSeal— Unperfomed— How  Discharged 
—At  Common  Law— Under  Statute.— A  valid  obU- 
gratlon  created  by  an  instrument  under  seal,  and 
not  performed,  can  only  be  discharged  at  common 
law  by  a  sealed  instrument.  In  certain  cases  the 
statutes  have  allowed  sealed  obliirations  to  be 
discharged  by  other  matter,  and  in  these  partic- 
ular ca.ses  such  matter  may  be  pleaded  and 
proved  at  law.  But  it  is  a  sound  principle  that  in 
an  action  on  an  instrument  under  seaL  no  parol 
agreement  can  be  pleaded  in  bar.  unless  the 
statute  ffives  the  defence. 

Bonds— Parol  Agreement  with  Principal  to  Give  Farther 
Time— Effect  as  to  Surety.t— In  an  action  on  a  bond 
agrainst  a  surety,  a  plea  that  the  creditor  has  made 
a  parol  agreement  with  the  principal  to  give  him 
time,  without  the  privity  of  the  surety,  presenu 
no  bar  to  the  action,  and  will  be  rejected. 

Aripiment  of  Counsel— Failure  of  Lower  Court  to  AMoiw 
Defendant's  Counsel  to  Open  and  Conclude— Effect 
in  Appellate  Court,  t— Where  the  general  issue  la 
not  pleaded,  but  special  matter,  the  proof  of  which 
rests  on  the  defendant,  it  may  be  proper  for  the 
court  in  which  the  cause  Is  pending:,  to  allow  his 
counsel  to  begin  the  argument  and  have  the  reply. 
But  be  this  as  It  may,  the  failure  of  the  court 
below  to  allow  the  defendant's  counsel  to 

502       *open  and  conclude,  is  not  of  itself  sufficient 

ground  for  an  appellate  court  to  set  aside  a 

verdict  not  appearing  to  be  contrary  to  evidence 

William  Mitchell,  Christopher  Clark, 
James  C.  Steptoe  and  Robert  Mitchell  exe- 
cuted under  their  hands  and  seals  ao  obli- 
gation to  Matthew  Harvey  in  these  words: 
*  'Twelve  months  after  date,  we  Wm.  Mit- 
chell, Christopher  Clark,  James  C.  Steptoe 
and  Robert  Mitchell  promise  to  pay  to 
Matthew  Harvey  or  order  one  hundred  and 
seventy-two  shares  of  stock  of  the  Farm- 
ers bank  of  Virginia ;  to  which  payment 
well  and  truly  to  be  made,  we  bind  otir- 
selves    jointly    and    severally,    onr    heirs. 


more  than  six  per  cent  per  annum,  thousrh  it  may 
perhaps  prove  to  be  worthless,  as  the  dividends  on 
bank  stock,  the  contract  Is  usurious.  The  principal 
case  Is  also  cited  in  Brakeley  v.  Tuttle,  3  W.  Va. 
184.  See  monographic  note  on  "Usury**  appended 
to  Coffman  v.  Miller,  36  Gratt  008. 

tBonds— Extension  of  Time  of  Principal  by  Parol 
Agreement— Effect  as  to  Surety.— Where  an  oblU-ee 
01  a  bond  executed  by  a  principal  and  sureties  makes 
a  parol  agreement  with  the  principal,  without  the 
consent  of  the  sureties,  whereby  he  gives  further 
time  to  the  principal,  the  sureties  are  thereby  dls- 
charged  In  equity,  but  not  at  law.  Sayre  v.  Kiuf ,  17 
W.  Va.  678.  citing  Steptoe  v.  Harvey,  7  Leioh  501 ;  Ward 
V.  Johnson.  6  Munf.  6.  For  this  proposition  the 
principal  case  Is  cited  In  Qlenn  v.  Morrau.  88  W.  Va. 
470:  Merchants'  &  Mechanics*  Bank  of  Wheeliue  v. 
Dorsey.  9  W.  Va.  882;  Harnsbargrer  v.  Kinney.  ISOratL 
521;  Devers  v.  Ross,  10  Gratt  258,  andnot^:  foot-nots 
to  Balrd  v.  Rice.  1  Call  18;  footnote  to  Wright  v.  Stock- 
ton, 5  Leiffh  158.  The  principal  case  is  also  cited  in 
Shepherd  v.  Wysonff,  8  W.  Va.  52.  ^e  monogrraphic 
note  on  "Bonds**  appended  to  Ward  v.  Chum«  18 
Gratt  801. 

tArffument  of  Counsel— Psilure  to  Allow  Defendnat 
to  Open  and  Close— Effect  In  Appellate  Conrt,— 
Though  It  has  been  decided  that  where  the 
greneral  issue  is  not  pleaded,  but  special  matter, 
the  proof  of  which  rests  on  defendant  it  may 
be  proper  for  the  trial  court  to  allow  his  counsel 
to  begin  and  conclude  the  arg^ument  yet  the 
failure  of  that  court  to  allow  him  so  to  do.  will 
not  suffice  for  the  appellate  court  to  set  aside  the 
verdict  unless  it  appears  that  the  verdict  is  con- 
trary to  the  evidence,  the  same  being  certified. 
Valley  Mut  Life  Ass*n  v.  Teewalt  79  Va.  «7.  citingr 
Steptoe  V.  ffarvev,  7  Leigh  601.  See  also  citing  the 
principal  case  on  this  question.  Toung:  v.  Highland.  6 
Gratt  18.  and  note;  Sammons  v.  Hawver.  25  W.  Va. 
680.  See  monographic  note  on  ''Arguments  of 
Counsel**  appended  to  Coleman  v.  Com.,  96  Gratt 
805. 
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ex'ors    Ac.     Witness  our   hands  and   seals 
this  March  the  23d  1816." 

John  M.  Harvey  and  Magdalen  Harvey, 
executor  and  executrix  of  Matthew  Harvey 
deceased,  brought  an  action  in  the  superiour 
court  of  Botetourt  against  Thomas  Steptoe 
and  William  *  Langhorne  administrators 
with  the  will  annexed  of  James  C.  Steptoe 
deceased,  for  breach  of  the  covenant  con- 
tained in  this  obligation. 

The  defendants  tendered  three  pleas. 
The  first,  after  taking  oyer  of  the  cove- 
nant, alleged  that  on  the  23d  of  March  1816, 
it  was  unlawfully  and  corruptly  agreed  be- 
tween the  testator  of  the  plaintiffs  and 
William  Mitchell,  that  the  testator  of  the 
plaintiffs  should  lend  and  advance  to  the 
said  William  Mitchell  the  sum  of  14,200 
dollars,  and  should  forbear  and  give  day  of 
payment  on  the  said  loan  for  twelve  months 
from  the  23d  of  March  1816,  and  that  in 
consideration  of  the  said  loan  and  forbear- 
ance the  said  William  Mitchell  should  return 
and  pay  to  the  said  testator,  twelve  months 
after  the  said  23d  March  1816,  the  aforesaid 
sum  of  14,200  dollars,  with  more  than  six 
per  centum  per  annum  interest  thereon,  to 
wit,  with  the  sum  of  3000  dollars,  as  the 
premium  for  the  forbearance  and  giving 
day  of  payment  of  the  said  sum  of  14,200 
dollars  for  twelve  months;  and  that,  in 
order  to  secure  the  payment  of  the 
503  said  two  '^sums  of  14,200  and  3000 
dollars  at  the  expiration  of  the  said 
twelve  months,  and  as  a  shift  and  device 
to  evade  the  laws  against  usury,  the  said 
William  Mitchell,  together  with  Christo- 
pher Clark,  James  C.  Steptoe,  the  testator 
of  the  defendants,  and  Robert  Mitchell,  as 
his  sureties,  should  execute  a  writing  under 
their  seals,  and  deliver  it  as  their  act  and 
deed,  binding  them  to  pay  to  the  said 
testator,  twelve  months  after  the  date 
aforesaid,  one  hundred  and  seventy-two 
shares  of  the  stock  of  the  Farmers  bank  of 
Virginia,  the  said  stock  being  then  of  the 
fall  and  fair  value  of  17,200  dollars.  It 
was  then  averred,  that  in  pursuance  of 
the  said  corrupt,  usurious  and  unlawful 
contract,  and  in  fulfilment  thereof,  and  -for 
no  other  consideration,  the  said  William 
Mitchell,  Christopher  Clark,  James  C. 
Steptoe,  the  testator  of  the  defendants, 
and  Robert  Mitchell  did,  on  the  said  23d 
of  March  1816,  sign,  seal  and  deliver  as 
and  for  their  act  and  deed  the  supposed 
deed  in  the  declaration  mentioned.  And 
so  the  defendants  said,  that  the  said  sup- 
posed deed  was  made  and  delivered  upon  a 
usurious  consideration,  and  was  void  in 
law. 

The  second  plea  alleged,  that  on  the  23d 
of  March  1816,  it  was  corruptly  and  against 
the  act  of  assembly  agreed  between  the  said 
Matthew  Harvey  and  the  said  William 
Mitchell,  that  the  said  Harvey  would  au- 
thorize the  said  Mitchell  to  sell  and  trstns- 
fcr  one  hundred  and  forty-two  shares  of 
the  stock  of  the  Farmers  bank  of  Virginia 
which  the  said  Harvey  then  held  and 
owned,  and  receive  the  money  proceeding 
from  the  sale  thereof  the  said  shares  being 
then  of  the  value  of  100  dollars  for  each 
share ;  that  the  said  Harvey  would  lend, 
forbear  and  give  day  of  payment  of  the 
money  so  to  be  received,  for  12  months  after 


the  said  23d  of  March  1816,  and  that  the 
said  Mitchell,  in  consideration  of  the  said 
loan,  forbearance  and  giving  day  of  pay- 
ment, would  return  and  pay  to  the  said 
Matthew  Harvey  the  money  so  to  be  lent 
and  forborne,  together  with  interest 
504  *thereon  above  the  value  of  six  dol- 
lars for  each  and  every  100  dollars 
of  the  money  so  to  be  lent,  for  one  year, 
that  is  to  say,  should  return  and  pay  to 
the  said  Matthew,  12  months  after  the  date 
aforesaid,  the  sum  of  17,200  dollars,  which 
was  more  than  the  money  so  to  be  lent  and 
the  value  of  six  dollars  for  each  100  dollars 
thereof  for  12  months ;  and  that,  to  secure 
the  payment  of  the  said  sum  of  17,200  dol- 
lars, and  as  a  shift  and  device  to  evade  the 
said  act  of  assembly  against  usury,  the  said 
William  Mitchell,  together  with  the  afore- 
said Christopher  Clark,  James  C.  Steptoe 
and  Robert  Mitchell,  should  execute  and 
deliver  as  their  act  and  deed,  a  covenant 
in  writing  under  their  seals,  binding  them, 
twelve  months  after  the  date  aforesaid,  to 
pay  to  the  said  Matthew  Harvey  one  hun- 
dred and  seventy-two  shares  of  the  stock  of 
the  said  Farmers  bank  of  Virginia,  which 
said  stock  was  then  of  the  full  and  fair 
value  of  100  dollars  for  each  share  thereof. 
It  was  then  averred,  that  in  pursuance  of 
the  said  corrupt  and  usurious  contract, 
and  in  fulfilment  thereof,  and  for  no  other 
consideration,  the  said  William  Mitchell, 
Christopher  Clark,  the  defendants'  testator 
James  C.  Steptoe,  and  Robert  Mitchell,  on 
the  said  23d  of  March  1816,  signed,  sealed 
and  delivered  to  the  said  Matthew  Harvey 
the  supposed  deed  in  the  declaration  men- 
tioned, as  and  for  their  act  and  deed; 
that  afterwards,  to  wit,  on  the  29th  March 
1816,  the  said  Matthew  Harvey,  in  further 
compliance  with  said  corrupt  and  usurious 
agreement,  gave  to  the  said  William  Mitch- 
ell authority  to  sell  and  transfer  the  said 
one  hundred  and  forty-two  shares  of  stock, 
which  he  the  said  Mitchell  did  accordingly 
afterwards  sell  and  transfer  for  their  full 
value,  to  wit,  for  the  price  of  100  dollars 
for  each  share  and  no  more,  making  in 
the  whole  14,200  dollars,  for  which  the  said 
Harvey,  pursuant  to  said  usurious  agree- 
ment, forbore  and  gave  day  of  payment 
for  12  months  after  the  said  23d  of  March 
1816.  And  so  the  defendants  said,  that 
the  supposed  deed  in  the  declaration 
SOS  *mentioned  was  made  and  delivered 
on  a  usurious  consideration,  against 
the  act  of  assembly,  and  is  void  in  law. 

The  said  first  and  second  pleas  were  re- 
ceived without  objection,  and  the  plaintiffs 
filed  general  replications  to  them,  tender- 
ing issues,  and  the  defendants  joined  in 
the  issues. 

The  third  plea  was  in  these  words:  **And 
the  said  defendants  for  further  plea  say, 
that  the  plaintiffs  their  action  aforesaid 
thereof  ought  not  to  have  and  maintain 
against  them,  because  they  say  that  on  the 
23d  day    of    March    1816,    at  in    the 

county  aforesaid,  it  was  corruptly  and 
against  the  form  of  the  act  of  assembly  in 
that  case  made  and  provided,  agreed  be- 
tween the  said  Matthew  Harvey  and  the  said 
William  Mitchell,  that  the  said  Matthew 
Harvey  should  lend  to  the  said  William 
Mitchell  one  hundred   and  forty-two  shares 
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of  the  stock  of  the  Farmers  bank  of  Vir- 
ginia, which  the  said  Harvey  then  and 
there  held  and  owned,  of  the  value  of  one 
hundred  dollars  for  each  share  thereof,  and 
no  more,  and  should  forbear  and  give  day 
of  payment  thereof  for  twelve  months  after 
the  said  23d  of  March  1816,  and  that,  for 
the  said  loan,  forbearance  and  giving  day 
of  payment  of  the  said  stock,  the  said  Wil- 
liam Mitchell  should  return  and  pay  to  the 
said  Matthew,  twelve  months  after  the  said 
23d  March  1816,  the  aforesaid  one  hundred 
and  forty-two  shares  of  stock,  with  more 
than  the  value  of  the  dividends  which 
would  accrue  thereon,  and  though  payable 
twelve  months  after  date  as  aforesaid,  with 
more  than  the  value  of  six  dollars  for  one 
year  for  each  and  every  one  hundred  dollars 
of  the  value  of  the  stock  so  loaned,  to  wit, 
with  thirty  shares  of  the  said  stock,  in  ad- 
dition to  the  said  one  hundred  and  forty-two 
shares  to  be  lent  as  aforesaid,  which  said 
thirty  additional  shares  were  then  and 
there,  to  wit,  on  the  said  23d  March  1816, 
at  in  the    county  aforesaid,    of    the 

full  and  fair  value  of  one  hundred 
506  dollars  *for  each  share,  and  that, 
in  order  to  secure  the  payment  of  the 
said  one  hundred  and  forty-two  shares,  and 
of  the  said  thirty  shares  in  addition 
thereto,  the  said  William  Mitchell,  together 
with  Christopher  Clark,  the  testator  of  the 
defendants  James  C.  Steptoe,  and  Robert 
Mitchell,  should  execute  and  deliver  to  the 
said  Matthew  Harvey  as  their  act  and  deed, 
a  covenant  in  writing  under  their  seals, 
binding  themselves  to  pay  to  the  said  Mat- 
thew, twelve  months  after  the  date  afore- 
said, one  hundred  and  seventy-two  shares 
of  the  said  stock,  the  same  being  then  and 
there  of  the  value  of  one  hundred  dollars 
for  each  share.  And  the  defendants  in  fact 
say,  that  in  pursuance  of  the  said  corrupt, 
usurious  and  unlawful  agreement,  and  in 
fulfilment  thereof,  and  for  no  other  con- 
sideration, the  said  William  Mitchell, 
Christopher  Clark,  James  C.  Steptoe  and 
Robert  Mitchell  did,  on  the  said  23d  day  of 
March   1816,    at  in  the  county  afore- 

said, sign,  seal  and  deliver  as  and  for  their 
act  and  deed,  the  aforesaid  supposed  deed 
in  the  plaintifiPs*  declaration  mentioned; 
and  so  the  said  defendants  say  that  the  said 
supposed  deed  in  the  plaintifiPs'  declaration 
mentioned,  was  made  and  delivered  upon  a 
usurious  consideration,  against  the  act  of 
assembly  in  that  case  provided,  and  is  void 
in  law,  and  this  they  are  ready  to  verify. 
Wherefore  they  pray  judgment    Ac." 

The  plaintifiPs  objected  to  the  third  plea, 
and  moved  the  court  to  reject  it,  on  the 
ground  that  it  presented  no  bar  to  the  ac- 
tion ;  and  the  court  being  of  this  opinion 
rejected  the  same  accordingly;  to  which 
the  defendants  excepted. 

The  defendants  then  filed  a  fourth  plea, 
alleging,  that  on  the  23d  of  March  1816,  it 
was  corruptly  and  against  the  act  of  assem- 
bly agreed  between  the  said  Matthew  Har- 
vey and  William  Mitchell,  that  the  said 
Matthew  should  lend  to  the  said  William 
one  hundred  and  forty  two  shares  of  the 
stock  of  the  Farmers  bank  of  Vir- 
507  ginia,  *which  the  said  Harvey  then 
and  ther^  held  and  owned,  of  the 
value  of  100  dollars  for  each  share  thereof. 


and  no  more,  and  should  forbear  and  give 
day  of  payment  thereof  for  12  months 
after  the  said  23d  of  March  1816,  and  that, 
for  the  said  loan,  forbearance  and  giving 
day  of  payment  of  the  said  stock,  the  said 
William  Mitchell  should  return  and  pay  to 
the  said  Matthew,  12  months  after  the  said 
23d  of  March  1816,  the  aforesaid  142  shares 
of  stock,  with  more  than  the  value  of  the 
dividends  which  would  accrue  thereon  from 
the  said  23d  of  March  1816  for  12  months, 
and  with  more  than  the  value  of  six  dollars 
for  one  year  for  each  and  every  100  dollars 
of  the  value  of  the  stock  so  lent,  to  wit, 
with  thirty  shares  of  the  said  stock  in  ad- 
dition to  the  said  142  shares  so  to  be  lent, 
which  said  thirty  additional  shares,  though 
to  t>e  paid  and  transferred  twelve  months 
after  date,  were  then  of  the  full  and  fair 
value  of  90  dollars  for  each  share  in  cash, 
which  said  value  was  then  well  known  to 
the  said  Harvey  and  Mitchell,  and  which 
said  thirty  shares  were  so  agreed  to  be 
paid,  as  a  premium  for  the  forbearance 
aforesaid,  and  with  the  intent  of  the  parties 
to  secure  to  the  said  Harvey,  upon  the  loan 
aforesaid,  more  than  the  value  of  six  dol- 
lars for  one  year  for  each  and  every  lOO 
dollars  of  the  value  of  the  said  142  shares 
of  stock  so  to  be  lent,  and  that,  in  order 
to  secure  the  payment  of  the  said  142  shares 
and  of  the  said  30  shares,  it  was  then  far- 
ther agreed  between  the  said  Matthew  and 
William,  that  the  said  William  Mitchell, 
together  with  Christopher  Clark,  the  de- 
fendants' testator  James  C.  Steptoe,  and 
Robert  Mitchell,  should  execute  and  deliver 
to  the  said  Matthew  Harvey  as  their  act  and 
deed,  a  covenant  in  writing  under  their 
seals,  binding  themselves  to  pay  to  the  said 
Matthew,  twelve  months  after  the  date 
aforesaid,  one  hundred  and  seventy-two 
shares  of  the  said  stock,  the  same  being 
then  of  the  value  of  100  dollars  for  each 
share.  It  was  then  averred,  that  in 
508  pursuance  of  the  *said  corrupt,  usu- 
rious and  unlawful  agreement,  and  for 
no  other  consideration,  the  said  William 
Mitchell,  Christopher  Clark,  James  C.  Step- 
toe and  Robert  Mitchell  did,  on  the  23d 
March  1816,  sign,  seal  and  deliver  as  and 
for  their  act  and  deed,  the  supposed  deed 
in  the  declaration  mentioned.  And  so  the 
defendants  said  that  the  said  supposed  deed 
in  the  declaration  mentioned  was  made  and 
delivered  upon  a  usurious  consideration, 
against  the  act  of  assembly,  and  is  void  in 
law.  To  this  plea  the  plaintifiPs  replied 
generally,  tendering  an  issue,  and  the  de- 
fendants joined  in  the  issue. 

The  defendants  then  ofiPered  two  other 
pleas  in  the  following  words:  **5th  plea — 
And  the  said  defendants  for  further  plea 
say,  that  the  plaintifiPs  their  action  afore- 
said thereof  ought  not  to  have  and  main- 
tain atrainst  them,  because  they  say  that 
their  testator  James  C.  Steptoe,  in  his  life- 
time, signed,  sealed  and  delivered  the 
supposed  deed  in  the  plaintifiPs'  declaration 
mentioned,  as  one  of  the  securities  of 
William  Mitchell  the  principal  covenantor 
in  said  deed,  who  alone  received  the  consid- 
eration for  which  the  said  supposed  deed 
was  executed,  the  said  James  C.  Steptoe 
and  the  other  obligors  therein  named  hav- 
ing no  other  interest   in  the  said  snpposed 
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deed,  and  being  no  otherwise  bound  thereby, 
than  as  sureties  for  the  said  William 
Mitchell ;  and  that,  on  the  23d  of  March 
1817,    at  in    the     county    aforesaid, 

when  the  stock  in  the  said  supposed  deed 
mentioned  was  due  and  payable  according 
to  the  tenor  and  effect  of  the  covenant 
therein,  and  when  the  said  William 
Mitchell  was  solvent  and  fully  able  to  have 
paid  and  discharged  the  same,  the  said 
Matthew  Harvey  the  plaintiffs'  testator, 
without  the  knowledge  or  consent  of  the 
«aid  James  C.  Steptoe  in  his  lifetime,  or  of 
these  defendants  since  this  death,  in  con- 
sideration of  the  sum  of  six  hundred  and 
eighty-eight  dollars  then  and  there  agreed 
to  be  paid  by^  the  said  William  Mitchell  to 
the   said    Matthew    Harvey,    entered 

509  into  a    new  contract    with  *the    said 
William    Mitchell  in  relation  thereto, 

by  which  new  contract  the  plaintiffs'  testa- 
tor agreed  with  the  said  Mitchell,  that  he 
would  indulge  him  and  give  day  of  payment 
for  the  said  stock  until  the  23d  day  of 
March  1819.  And  the  defendants  in  fact 
say,  that  the  said  William  Mitchell,  after 
the  said  23d  of  March  1817  and  before  the 
said  23d  of  March  1819,  became  wholly  in- 
solvent and  unable  to  pay  the  said  stock 
or  any  part  of  it,  and  so  remained  until  his 
death,  whereby  the  said  James  C.  Steptoe 
in  his  lifetime,  and  these  defendants  since 
his  death,  became  and  are  deprived  of  all 
remedy  against  the  said  William  Mitchell 
in  his  lifetime,  and  against  his  representa- 
tives since  his  death.  Wherefore  these 
defendants  say,  that  their  testator  in  his 
lifetime  was,  and  that  they  since  his  death 
are,  wholly  exonerated  in  law  from  the  ob- 
ligation of  the  said  supposed  deed  and  the 
covenants  therein,  and  this  they  are  ready 
to  verify.  Wherefore  they  prav  judgment 
Ac. 

6th  plea— And  the  said  defendants  for 
further  plea  say,  that  the  plaintiffs  their 
action  aforesaid  thereof  ought  not  to  have 
and  maintain  against  them,  because  they 
say  that  their  testator  James  C.  Steptoe  in 
his  lifetime  signed,  sealed  and  delivered 
the  supposed  deed  in  the  plaintiffs'  dec- 
laration mentioned,  as  one  of  the  sureties 
of  William  Mitchell  the  principal  cove- 
nantor therein,  who  alone  received  the  con- 
sideration for  which  the  said  deed  was 
executed,  the  said  Jamen  C.  Steptoe  and 
the  other  covenantors  therein  mentioned 
having  no  other  interest  in  the  said  sup- 
posed deed,  and  being  no  otherwise  bound 
thereby,  than  as  sureties  for  the  said  Wil- 
liam Mitchell ;  and  that  after  the  23d  day  of 
March  1817,  to  wit,  on  the  day  of  July 

1817,    at  in    the    county    aforesaid, 

when  the  stock  in  the  said  supposed  deed 
mentioned  had  become  due  and  payable  ac- 
cording to  the  tenor  and  effect  of  the  cove- 
nants therein  contained,  and  after  the  said 
covenant  had  been  broken,  and  re- 
mained in    law  a  contract  the  breach 

510  *whereof    was    to  be  compensated  in 
damages,  and  at  a  time  when  the  said 

William  Mitchell  was  solvent  and  fully 
able  to  pay  the  said  damages,  the  said 
Matthew  Harvey,  in  consideration  of  the 
sum  of  688  dollars  then  and  there  paid  to 
him  by  the  said  Mitchell,  entered  into  a 
new  contract  with  the  said  William    Mitch- 


ell, in  'telation  to  the  said  stock  in  the 
said  supposed  deed  mentioned,  by  which 
new  contract  the  said  Matthew  Harvey, 
without  the  knowledge  or  consent  of  the 
said  James  C.  Steptoe  in  his  lifetime,  or 
of  these  defendants  since  his  death,  agreed 
with  the  said  William  Mitchell,  that  the 
contract  aforesaid  should  be  and  remain  a 
contract  for  the  delivery  of  172  shares  of 
the  stock  in  the  said  supposed  deed  men- 
tioned, and  should  be  fully  satisfied  and 
discharged  by  the  delivery  of  such  stock, 
and  the  payment  of  such  dividends  as 
should  accrue  thereon,  on  or  before  the  23d 
of  March  1819.  And  these  defendants  in 
fact  say,  that  the  said  William  Mitchell, 
after  the  said  day  of  July   1817,    be- 

came wholly  Insolvent  and  unable  to  pay 
the  stock  aforesaid  and  the  damages  afore- 
said, or  any  part  thereof,  and  so  remained 
till  his  death.  Whereby  the  said  James 
C.  Steptoe  in  his  lifetime,  and  these  de- 
fendants since  his  death,  are  deprived  of 
all  remedy  and  redress  against  the  said 
William  Mitchell  in  his  lifetime,  and 
against  his  representatives  since  his  death. 
Wherefore  these  defendants  say,  that  the 
said  James  C.  Steptoe  in  his  lifetime  was, 
and  that  these  defendants  since  his  death 
are,  wholly  exonerated  in  law  from  the  ob- 
ligation of  the  said  supposed  deed  and  the 
covenants  therein  contained,  and  this  they 
are  ready  to  verify.  Wherefore  they  pray 
judgment  &c." 

These  two  pleas  were  also  objected  to  by 
the  plaintiffs,  on  the  ground  that  neither  of 
them  presented  any  bar  to  the  action ;  and 
the  court  being  of  this  opinion  reiected 
both ;  to  which  the  defendants  excepted. 

A  jury  was  afterwards  impaneled  to  try 
the  issues.  On  the  trial,  the  defend- 
511  ants  moved  the  court  to  instruct  *the 
jury,  that  if  they  believed  from  the 
evidence,  that  the  consideration  of  the  cov- 
enant was  one  hundred  and  forty-two 
shares  of  the  stock  of  the  Farmers  bank 
of  Virginia,  lent  by  the  plaintiffs'  testator 
to  William  Mitchell  the  first  named  cove- 
nantor, for  twelve  months  from  the  date  of 
the  said  covenant,  of  the  value,  at  the  time 
of  the  loan,  of  one  hundred  dollars  each 
share,  and  that  the  thirty  shares,  additional 
to  the  said  142  shares,  were  reserved  and 
agreed  to  be  paid  in  consideration  of  the 
forbearance  of  the  said  142  shares  for  12 
months  from  the  date  of  the  covenant,  and 
that  the  value  of  the  30  shares,  so  reserved 
and  payable  12  months  after  date,  was 
greatly  more  than  six  per  centum  on  the 
value  of  the  said  142  shares  so  lent,  that  the 
30  shares  were  worth  in  fair  market,  if  sold 
on  the  said  23d  of  March  1816,  deliverable 
twelve  months  after  date,  at  least  50  dol- 
lars per  share,  and  that  both  parties  so 
understood  it,  and  intended  to  secure  to  the 
said  Harvey  for  the  loan  aforesaid  a  com- 
pensation of  the  value  aforesaid, — then, 
upon  the  third  plea  upon  which  issue  was 
joined,  the  defendants  were  entitled  to  a 
verdict,  and  this  without  any  reference  to 
the  question  whether  Harvey  would  gain 
or  lose  by  the  rise  or  fall  of  the  market 
price  of  the  142  shares  of  stock  so  lent: 
which  instruction  the  court  refused  to  give, 
but  instructed  the  jury,  that  if  they  should  be 
satisfied  from  the  evidence,  that  the  whole 
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of  the  consideration  of  the  covenant, 
which  passed  from  Harvey  to  Mitchell  Ac. 
was  142  shares  of  bank  stock,  worth  at  the 
time  100  dollars  each,  and  that  the  same 
was  lent  and  received  by  the  parties  as  and 
for  14,200  dollars,  to  be  returned,  at  the 
day  given,  in  stock  of  142  shares,  with  the 
addition  of  30  shares,  the  contract  to  give 
and  receive  the  30  shares  aforesaid  did  not 
necessarily  make  the  whole  or  any  part  of 
the  contract  between  the  parties  corrupt  or 
usurious,  because  the  whole  172  shares  to 
be  returned  at  the  day  given  might  not  be 
worth  as  much  as,  or  more  than,  the 
512  whole  of  the  142  shares  at  *the  time 
they  were  delivered ;  but  to  make  the 
covenant  or  contract  corrupt  or  usurious, 
it  must  be  proved  to  the  satisfaction  of  the 
jury,  that  the  parties  agreed  upon  the  value 
of  the  shares  lent,  with  their  dividends  or 
interest,  and  for  the  premium  to  be  paid 
by  Mitchell  &c,  for  forbearance  and  giving 
day,  which  premium  was  more  than  six  per 
cent,  upon  the  value  of  the  subject  lent, 
and  that,  to  secure  such  excessive  premium, 
it  was  also  agreed  by  and  between  the  par- 
ties to  give  and  receive  the  aforesaid  30 
shares  as  an  equivalent  for  such  excessive 
premium ;  and  further  instructed  the  jury, 
that  if  they  should  believe  from  the  evi- 
dence, that  142  shares  of  bank  stock  were 
either  lent  or  sold  by  Harvey  to  Mitchell 
&c.  for  172  shares  to  be  returned  at  a  future 
day  in  kind,  without  stipulating  as  to  the 
value  of  the  shares,  each  speculating  upon 
the  greater  or  less  value  of  stock  at  such 
future  day,  so  that  Harvey  might  lose  and 
Mitchell  &c.  gain  if  the  value  or  price  of 
stock  were  less  at  such  future  day,  the  con- 
tract was  not  usurious  in  consequence  of  the 
fact  that,  at  the  day  of  payment,  the  value 
of  the  stock  was  such)  that  Harvey  should 
receive,  in  172  shares,  more  than  the  value 
of  142  shares  with  interest  at  the  time  he 
lent  or  sold  them.  To  which  opinion  of 
the  court  the  defendants  excepted. 

The  defendants  holding  the  affirmative  of 
the  issues,  their  counsel  claimed  the  right 
of  opening  and  concluding  the  argument  of 
the  cause  before  the  jury,  and  moved  the 
court  to  permit  him  to  open  and  conclude, 
but  the  court  overruled  the  motion  and  al- 
lowed the  plaintiffs'  counsel  to  open  and 
conclude.  To  which  opinion  the  defend- 
ants also  excepted. 

The  jury  found  a  verdict  for  the  plain- 
tiffs, and  assessed  their  damages  to  18,200 
dollars,  with  legal  interest  thereon  from 
the  first  day  of  March  1819,  to  which  time, 
it  appeared,  the  testator  of  the  plain tififs 
had  received  the  dividends  of  the  stock. 
Judgment  was  rendered  on  the  verdict. 
And      the      defendants    appealed    to    this 

court. 
513         *The  cause    was    argued    here    by 
Johnson    for    the  appellants,   and  C. 
Robinson  for  the  appellees. 

I.  Johnson  said,  the  third  plea  was  in- 
tended to  raise  the  question  whether  there 
might  be  usury  where  the  loan  was  not  of 
money  but  of  some  other  thing  to  be  re- 
turned ejusdem  generis.  The  plea  does  not 
take  the  broad  ground  that  a  loan  of  100 
bushels  of  wheat  in  June  1835,  with  a  cove- 
nant to  return  120  in  June    1836,    is   neces-  | 


sarily  usurious.  But  it  takes  the  ground 
that  a  loan  of  100  bushels,  with  a  covenant 
to  return  what  the  parties  intend  to  be 
more  in  value  than  the  100  bushels  with 
six  per  cent,  interest,  is  usury.  He  referred 
to  the  statute  1  Rev.  Code,  ch.  102,  {  1,  p. 
373,  which  provides  that  **no  person  shall, 
upon  any  contract,  take  directly  or  indi- 
rectly, for  loan  of  any  money,  wares  or 
merchandize  or  other  commodity,  above 
the  value  of  six  dollars  for  the  forbearance 
of  one  hundred  dollars  for  a  year,"  and  said 
that  to  reject  this  plea  would  be  to  strike 
words  out  of  the  act.  It  would  be  argued 
that  the  stock  to  be  returned  might  at  the 
end  of  a  year  be  worth  less  than  the  stock 
received ;  but  mere  possibilities  ought  not 
to  be  looked  to.  The  court  should  look  to 
the  probabilities  on  which  parties  negoti- 
ate. A  reservation  of  that  which  is 
plainly  and  obviously  at  the  time  worth 
more  than  what  interest  would  be,  must 
be  usury.  Tf  this  were  not  so,  he  asks, 
how  could  there  be  usury  in  commodi- 
ties? Suppose  a  sum  of  money  be  lent 
of  which  the  interest  would  be  30  dol- 
lars, and  in  lieu  of  interest  there  be 
reserved  the  use  of  a  valuable  planta- 
tion or  slave, —  a  plantation  which  has 
habitually  rented,  or  a  slave  that  has 
uniformly  hired,  for  100  dollars, — he  en- 
quired whether  this  would  not  be  usury? 
The  circumstance  that  the  thing  reserved 
was  variable  in  value,  he  admitted,  would 
put  it  upon  the  party  to  shew  the  intent. 
Here,  he  said,  the  intent  was  averred. 
514  *^The  court  also,  he   insisted,    com- 

'mitted  an  error  in  refusing  to  give 
the  instruction  asked  at  the  trial,  and  in 
giving  the  instruction  which  it  did  give. 

n.  Johnson  contended,  that  the  court 
erred  in  rejecting  the  fifth  and  sixth  pleas. 
They  presented  the  question  whether  it 
could  be  pleaded  at  law  that  some  of  the 
obligors  were  sureties,  and  that  such  deal- 
ing had  taken  place  between  the  creditor 
and  principal  debtor  as  would  discharge 
the  sureties.  That  equity  would  give  relief 
upon  proof  of  the  facts  pleaded,  he  said 
was  clear,  and  it  seemed  to  him  that  when 
equity  had  established  a  rule  giving  relief 
in  a  particular  state  of  facts,  the  law  ought 
to  conform.  He  cited  Moore  v.  Bowmaker, 
6  Taunt.  379;  1  Eng.  C.  L.  R.  417;  Samuel 
V.  Howarth,  3  Meriv.  272;  Pain  v.  PacK- 
ard  &c.,  13  Johns.  174;  King  v.  Baldwin, 
2  Johns.  Ch.  Rep.  554;  S.  C,  17  Johns. 
384.  He  compared  a  plea  of  this  kind  to 
a  plea  of  usury,  and  did  not  see  why  the 
facts  which  went  to  discharge  the  obligors 
might  not  be  pleaded  in  the  one  case  as 
well  as  the  other.  The  law  should  follow 
equity,  as  it  had  done  in  cases  of  penalties. 
Under  the  act  in  1  Rev.  Code,  ch.  116,  t 
6,  p.  461,  it  had  been  decided  that  a  surety 
might  set  up  at  law  the  discharge  created 
by  that  act.  Wright's  adm*r  v.  Stockton, 
5  Leigh  153.  And  he  did  not  perceive  how 
the  relief,  where  it  was  against  the  whole 
demand,  could  be  had  more  efifectnally  under 
a  statute  than  under  the  doctrines  of  the 
common  law.  He  adverted  to  the  defence 
allowed  in  cases  of  fraud,  and  said,  that 
modern  legislation  was  in  favour  of  allow- 
ing defences  of  this  nature  at  law,  and  such 
legislation  ought  to  have  weight.    Acts  of 
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1830-31,  ch.  11,  ;  62,  p.  62;  Supp.  to  Rev. 
Code,  ch.  109,  {  62,  p.  157. 

III.  He  adverted  to  the  point  raised  bj 
the  last  bill  of  exceptions,  whether  the 
counsel  for  the  defendants  had  not  the  right 
to  open  and  conclude.  This,  he  admitted, 
was  not  a  point  of  any  great  moment,  but 
he  said  it  ought  to  be  decided. 

515  *I.  Robinson    said,    he    should  not 
controvert  the  proposition  that  there 

might  be  usury  in  other  things  besides 
money.  The  statute  might  apply  to  loans 
of  stock  as  well  as  of  money.  Thus,  if  the 
owner  of  stock  shall  authorize  another  to 
sell  it  and  receive  the  proceelds,  and  take 
from  the  other  a  covenant  to  transfer  back 
to  the  lender,  at  the  expiration  of  a  year, 
the  same  amount  of  stock,  and  to  pay  the 
lender  the  dividends  in  the  meantime,  and 
likewise  take  a  separate  bond  for  the  prin- 
cipal and  interest,  so  that  the  lender,  were 
it  not  for  the  statute,  might  enforce  either 
the  agreement  to  return  the  stock  and  pay 
the  dividends,  or  the  obligation  to  pay 
principal  and  interest,  this  would  be  usury. 
For  neither  principal  nor  interest  would 
be  at  hazard.  The  creditor  would  at  the 
end  of  a  year  have  a  certain  claim  to  that 
extent,  with  a  chance  of  getting  more  if 
there  should  be  a  rise  in  the  price  of  stock. 
White  Ac.  v.  Wright,  3  Bam.  &  Cress.  273; 
10  Eng.  C.  L.  Rep.  75.  So  if  the  obligation 
be  that  the  borrower  shall,  at  a  future  day, 
pay  the  lender  his  principal  or  transfer  to 
him  a  given  quantity  of  stock,  at  his  elec- 
tion, and  in  the  mean  time  pay  interest, 
here,  as  the  creditor  is  sure  of  having  at 
least  his  principal  with  legal  interest,  and 
has  the  chance  of  an  advantage  if  the  stock 
shall  rise,  it  has  been  held  to  be  usury. 
Barnard  v.  Young,  17  Ves.  44. 

On  the  other  hand,  if  a  party  lends  stock, 
which  the  borrower  sells,  and  gives  bond 
to  replace  the  stock  at  a  given  time,  and 
in  the  mean  time  to  pay  lawful  interest  on 
the  sum  produced  by  the  sale,  this  clearly 
is  not  usurious.  Forrest  v.  Elwes,  4  Ves. 
492.  In  such  case,  if  the  stock  were  to  rise, 
the  lender  might  have  more  than  principal 
and  legal  interest.  Yet  on  the  other  hand, 
if  it  should  fall,  he  would  have  less.  The 
same  principal  would  apply,  if,  in  lieu  ot 
interest  in  the  mean  time,  the  dividends 
should  be  reserved  by  way  of  interest,  for 
in  this  case,  as  in  the  last,  the  price  of 
stock  might  fall  and  the  borrower  would 
then  be  a  gainer.  Bailey,  J.,  in  White  &c. 
V.  Wright,  10  Eng.  C.  L.  Rep.  78. 

516  *The      material     circumstance    is, 
whether   there  is  any  option  reserved 

to  the  lender  to  be  exercised  in  future. 
Where  there  is  none,  the  law  allows  a  loan 
of  stock,  to  be  replaced  at  a  future  day. 
Whether  the  quantity  to  be  returned  is 
the  precise  quantity  lent,  or  be  more  or 
less,  is  immaterial.  The  shares  stipulated 
to  be  returned,  though  more  in  number 
than  those  received,  may  turn  out  of  no 
greater  value  at  the  time  they  are  returned, 
than  those  received  were  at  the  time  of 
receiving  them. 

He  referred  to  1  Hawkins'   P.   C.  p.  614,* 
to  shew  that  the  language  of  the  statute  of 
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12  Ann.  ch.  16,  was  like  that  of  Virginia, 
differing  merely  as  to  the  rate  of  interest ; 
and  also  to  shew  that  the  statute  of  Anne 
was  like  those  which  preceded  it ;  and  then 
referred  to  the  decisions  under  the  english 
statutes,  cited  in  1  Hawk.  P.  C.  p.  615,  { 
20,  p.  616,  i  23,  25,  26,  27,  and  p.  618,  {  40. 
Most  of  these  were  cases  in  which  the  pay- 
ment depended  upon  the  return  of  a  ship, 
or  upon  the  life  or  death  of  a  party  ;•  cases 
therefore,  in  which  the  time  of  payment 
might  never  arrive,  and  the  lender,  in  con- 
sideration of  this  risk,  had  a  chance  of 
getting  more  than  legal  interest.  The  fol- 
lowing cases  were  also  referred  to,  coming 
within  the  same  class.  Shapley  v.  Hurrel, 
Cro.  Jac.  208;  Mastin  v.  Abdee,  1  Show. 
8;  Thorndike  v.  Stone,  11  Pick.  183;  Earl 
of  Chesterfield  v.  Janssen,  1  Ailk.  339,  345, 
348,  349;  Flight  v.  Chaplin,  2  Barn.  &  Aid. 
112;  22  Eng.  C.  L.  Rep.  38;  Fountain  v. 
Grymes,  Cro.  Jac.  252 ;  Matter  of  Naish  ex- 
ecutrix of  Stewart,  7  Bing.  150;  20  Eng. 
C.  Li.  Rep.  81. 

Another  class  was  referred  to,  where 
more  than  legal  interest  is  reserved,  and 
where  it  may  be  regarded  as  certain  that 
the  time  of  payment  will  arrive,  but  in 
which  this  large  interest  is  allowed  because 
there  is  a  risk  and  responsibility  upon  the 
creditor,  which  may  cause  his  principal  and 
interest  to  be  abated  and  perhaps 
517  *entirely  lost.  Fereday  v.  Hordern, 
Jacob  144;  4  Cond.  Eng.  Ch.  Rep.  64; 
Gilpin  V.  Enderby,  5  Barn.  &  Aid.  954;  7 
Eng.  C.  L.  Rep.  314. 

The  remaining  class  referred  to  was  like 
the  case  before  the  court,  where  the  time 
of  payment  would  certainly  arrive,  but  it 
would  depend  upon  the  value  of  the  commod- 
ity at  the  time  of  payment,  whether  what 
was  agreed  to  be  paid  would  be  more  or  less 
than  principal  and  legal  interest, — cases  in 
which  the  contingency  justified  the  con- 
tract ;  a  contingency  of  such  a  nature,  that 
a  portion,  perhaps  the  whole,  of  the  princi- 
pal and  interest  might  be  lost.  Maddock  v. 
Rumball  Ac. ,  8  East  304 ;  Tate  v.  Wellings, 
3  T.  R.  531;  Pike  v.  Ledwell  Ac,  5  Esp. 
N.  P.  Cas.  164;  Spencer  v.  Tilden  Ac,  5 
Cow.  144;  Holmes  v.  Wetmore,  5  Cow.  149, 
note;  Cumming  v.  Williams,  4  Wend.  679; 
Hamlin  v.  Fitch,  cited  5  Cow.  149.  The 
first  three  were  cases  of  stock,  the  next 
three,  cases  for  the  return  of  cows  and 
sheep,  and  the  last  a  case  of  military  certi- 
ficates. 

The  court,  he  said,  would  understand  that 
he  did  not  contend,  that  where  the  form 
adopted  was  a  shift  to  evade  the  statute,  the 
contingency  or  risk  would  prevent  the  ap- 
plication of  the  statute.  If  there  be  a  loan, 
— if  there  be  a  corrupt  contract  to  take, 
directly  or  indirectly,  above  the  value  of  six 
dollars  for  the  forbearance  of  100  dollars, 
then  the  contract  is  void,  no  matter  what 
the  shift  or  device.  But  these  things,  he 
contended,  must  be  made  out  by  the  plea 
and  the  evidence. 

He  stated  the  nature  of  the  issues  joined 
on  the  first  and  second  pleas,  and  the  find- 
ing on  those  issues,  and  said,  that  by  the 
finding  it  was  ascertained  that  there  was 
no  loan,  at  usurious  interest,  of  money 
which  the  party  originally  had,  nor  of 
money  proceeding    from    the    sale    of   his 
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atock;  and  that   the  covenant    was    not    a 
shift   or  device  to  evade  the   laws   against 
usury     either     of    the     one    kind    or    the 
other. 

518  *If  the  matter  set  forth  in  the  third 
plea  was  usury,  he  said,  every  con- 
tract in  Virginia  for  the  hire  of  a  slave  was 
usurious.  The  slave,  it  was  true,  might 
die  before  the  end  of  the  year,  and  so  the 
stock  might  become  of  no  value.  In  the 
case  of  a  slave  hired,  or  a  plantation  rented, 
for  more  than  six  per  cent,  upon  the  value, 
the  owner  is  deprived  in  the  mean  time 
of  the  privilege  of  selling,  except  subject  to 
the  tenancy.     This  is  an  injury  for   which 

.he  has  a  right  to  be  compensated.  In  the 
case  of  stock,  the  injury  is  greater.  Dur- 
ing the  year  the  stock  might  rise  to  a  very 
high  price,  far  greater  than  that  which  the 
borrower  might  have  agreed  to  pay.  Yet 
the  former  owner  of  the  stock,  no  longer 
having  it  to  sell,  woula  be  unable  to  get 
this  advanced  price.  In  many  of  the  joint 
stock  companies,  a  borrower  might  often, 
for  142  shares  obtained  immediately,  agree 
to  pay  172  a  year  afterwards,  and  yet  pay 
no  more  in  value  than  he  received.  Even 
in  relation  to  the  stock  of  the  bank  of  Vir- 
ginia, or  Farmers  bank,  it  seemed  at  pres- 
ent highly  probable  that  172  shares  of  stock 
would  not  bring  in  the  market,  twelve 
months  hence,  more  than  142  shares  now, 
with  the  addition  of  the  interest  in  the 
mean  time.  Such  a  bargain  as  was  made 
by  Mitchell  might  therefore  at  this  moment 
be  advantageous  to  a  borrower. 

The  plea  cannot  be  helped  by  the  general 
allegation  in  the  commencement,  that  it 
was  corruptly  and  against  the  form  of  the 
act  of  assembly  agreed  &c.  The  agreement 
actually  set  forth  is  not  against  the  statute, 
nor  is  it  alleged  to  have  been  a  shift  or  de- 
vice to  evade  the  statute.  That  the  parties 
intended  to  secure  more  than  the  value  of 
the  stock  at  the  time  of  the  loan,  with  six 
per  cent,  on  its  value,  or  that  the  covenant 
was  devised  with  intent  to  secure  more,  is 
no  where  alleged  in  the  third  plea.  It  is 
the  fourth  plea  which  avers,  that  the  value 
of  the  30  shares  was  well  known  to  the 
parties,  and  that  they  were  agreed  to 

519  be  paid  as  a  premium  for  *the  for- 
bearance, with  the  intent  of  the  par- 
ties to  secure  to  the  creditor  upon  the  loan, 
more  than  the  value  of  six  dollars  for  one 
year  for  each  100  dollars.  The  court  re- 
ceived this  plea,  and  in  receiving  it  has 
gone  far  enough. 

II.  Robinson  said,  the  matter  relied  on 
in  the  fifth  and  sixth  pleas  could  not  be 
made  a  ground  of  defence  at  law  against 
a  sealed  obligation.  Moor  v.  Bowmaker 
merely  acknowledges  the  rule  as  to  reliev- 
ing bail.  And  Pain  v.  Packard,  King  v. 
Baldwin,  and  Samuel  v.  Howarth,  are  cases 
of  instruments  not  under  seal.  Where  a 
statute  declares  that  certain  facts  shall 
make  a  contract  void,  it  is  clear  that  those 
facts  may  be  pleaded  and  proved,  whether 
the  obligation  be  under  seal  or  not.  This 
is  the  case  under  the  statute  against  usury. 
So  if  the  consideration  be  illegal  and  the 
obligation  void  at  common  law,  it  may 
upon  common  law  principles  be  enquired 
into.  Bat  if  the  obligation  be  under  seal 
and    valid    at  the  time    of  its  execution,    it 


can,  at  common  law,  only  be  dissolved  by 
being  cancelled  and  surrendered,  or  by 
performance  of  the  condition,  or  a  release. 
Whether  it  appear  on  the  face  of  the  in- 
strument that  the  party  is  a  surety,  or  not, 
is  immaterial.  The  cases  of  Bulteel  &c  v. 
Jarrold,  8  Price  467 ;  3  Eng.  Sxch.  Rep.  422; 
Davey  Ac.  v.  Prendergrass,  5  Bam.  &Ald. 
187 ;  7  Eng.  C.  L,.  Rep.  62,  and  Ward  v. 
Johnson,  6  Munf.  6,  shew  conclusively  that 
the  defence  set  up  by  the  5th  and  6th  pleas 
can  never  be  made  at  law  against  a  sealed 
obligation.  The  statute  may  certainly  an- 
thorize  an  obligation  to  be  discharged  bj 
that  which  would  not  have  discharged  it 
before;  and  then  it  may  be  shewn  to  the 
court  that  such  a  case  exists  as  comes 
within  the  statute.  The  act  in  1  Rev. 
Code,  ch.  116,  {  6,  p.  461,  under  which 
Wright's  adm'r  v.  Stockton  was  decided,  is 
of  this  description.  Sounder  the  statute, 
payment  after  the  day,  and  before  action 
brought,  is  equivalent  to  performance;  and 
a  judgment  for  a  penalty,    for   relief 

520  *against  which  a  party  was  formerly 
driven  into  equity,  is  now  to  be  dis- 
charged at  law  by  the  principal  and  inter- 
est due.  As  to  cases  of  fraud,  the  rule  of 
Tomlinson's  adm'r  v.  Mason,  6  Rand.  169, 
is  altered  by  the  act  of  1830-31,  ch.  11,  {  62, 
p.  62.  But  the  cases  to  which  that  act  ap- 
plies are  plainly  specified,  and  the  specifi- 
cation of  them  will  prevent  its  being 
extended  to  others.  The  complaint  is  not 
that  more  efiFectual  relief  can  be  had  at  law 
when  the  party  is  entitled  to  it  under  a 
statute,  than  when  he  is  entitled  under  the 
doctrines  of  the  common  law,  but  the  real 
complaint  is  that  the  party  cannot  be  re- 
lieved at  common  law,  when  his  whole 
ground  of  relief  rests  upon  the  doctrines  of 
courts  of  equity. 

In  this  view  of  the  subject,  it  was  unnec- 
essary to  enquire  whether  the  creditor  would 
have  been  stopped  from  proceeding  against 
the  principal. 

III.  Robinson  said,  that  in  criminal  cases 
the  right  of  being  heard  by  counsel  is  veiy 
uniformly  secured  to  the  accused,  in  this 
country,  either  by  the  constitution  or  stat- 
ute ;  and  if  this  right  should  be  entirely 
withheld  in  opposition  to  the  constitution 
or  the  law,  he  inclined  to  think  that  a 
verdict  thus  obtained  ought  to  be  set  aside. 
But  even  in  a  criminal  case,  he  sbonld 
doubt  whether  an  erroneous  opinion  as  to 
the  number  of  arguments  would  be  ground 
to  reverse  a  judgment.  In  a  civil  case,  it 
was  necessary  not  only  that  there  should 
be  error,  but  error  which  injures  a  party. 
He  could  not  be  injured  unless  the  verdict 
rendered  was  against  evidence.  And  if 
that  had  been  the  case,  there  would  or 
might  have  been  a  motion  for  a  new  trial, 
and  if  it  were  overruled,  then  a  bill  of 
exceptions  stating  the  facts.  There  is  a 
material  difiFerence  between  a  civil  and 
criminal  case,  in  this,  that  the  accused  has 
a  right  to  get  a  verdict  if  he  can,  in  op- 
position to  the  opinion  of  the  court,  and  the 
court  cannot  set  it  aside. 

521  ^Johnson,    in  reply,   mentioned  the 
strong  resemblance  between  stock  and 

money,  as  a  thing  to  be  lent ;  as  strong,  he 
said,  as  between  the  bank  note  and  the 
silver  dollar.     It  was  dangerous  to  say  that 
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l>ecaa8e  stock  might  fall,  usury  could  not 
be  committed  in  it,  when  there  was  really 
a  loan.  He  referred  to  Ordon  Usury,  pp.  1, 
23,  25,  46,  66,  67;  Comyn  on  Usury,  p.  104; 
Atkinson  v.  Scott's  ex'ors,  1  Bay  307; 
Moore.v.  Battle,  Amb.  371 ;  2  Tho.  Co.  Lit. 
p.  10,*  note  E. ;  Burglacy  v.  Ellington, 
Brownl.  191 ;  Bedo  v.  Sanderson,  Cro.  Jac. 
440;  Shep.  Touch.  62;  Browne  v.  O'Dea,  1 
Sch.  &  Lef.  115;  Gibson  v.  Fristoe  Ac,  1 
Call  62.  Nothing,  he  said,  was  better  set- 
tled than  that  the  reservation  need  not  be 
in  money.  Where  it  is  in  any  thing  else, 
averments  may  be  made  to  bring  in  issue 
the  fact  constituting  usury.  The  cases 
cited  from  New  York,  in  which  the  con- 
tracts were  for  cows  and  sheep,  he  argued, 
were  held  not  to  be  usurious,  because  they 
were  not  loans  but  sales.  He  admitted 
that  there  is  a  mode  of  depreciation  belong- 
ing to  stock,  which  does  not  belong  to 
money.  The  market  price  regulates  its 
value,  and  stock  also  diminishes  in  value 
as  the  term  of  a  charter  draws  to  an  end. 
Where  the  transaction  is  a  loan  of  stock, 
fluctuation  in  value  need  not  be  taken  into 
view,  because  a  party,  by  lending  instead 
of  selling,  shews  it  to  be  his  purpose  to 
-  keep  it  in  kind,  and  doing  so,  must  hazard 
the  rise  and  fall.  But  the  depreciation 
which  arises  from  the  approaching  termi- 
nation of  a  charter  ought  to  be  taken  into 
the  estimate.  This  however  is  trifling; — 
generally  nothing,  if  the  institution  be 
well  managed. 

He  mentioned  and  commented  on  the  case 
of  Steel  v.  Boyd,  decided  at  Lewisburg  in 
July  1835  (since  reported  in  6  Leigh  M7) ; 
and  upon  the  question  of  practice,  referred 

to  3  Black.  Com.  366;  1  Tidd  908. 
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statute  it  is  declared  that  the  taking 
on  any  contract,  directly  or  indirectly,  for 
loan  of  money,  wares  or  merchandizes,  or 
other  commodities,  above  the  value  of  six 
dollars  for  the  forbearance  of  one  hundred 
dollars  for  a  year,  shall  be  unlawful,  and 
all  contracts  on  which  a  higher  interest  is 
reserved  are  declared  to  be  void. 

It  has  been  long  ago  decided  that  where, 
on  a  loan  of  money,  there  is  a  hazard  that 
the  principal  sum  lent  may  be  lost,  it  is 
not  usury  to  contract  for  a  higher  than  the 
legal  rate  of  interest,  because,  whilst  on 
the  one  hand  the  lender  may  by  some  con- 
tingency receive  greater  interest  than  the 
law  allows,  yet  on  the  other  some  event 
may  happen  that  may  altogether  deprive 
him  of  his  money.  Comyn  on  Usury  p.  21 ;  1 
Atk.  340.  In  Mastin  v.  Abdee,  1  Show.  8, 
the  court  say — **When  there  is  a  hazard 
'  that  the  plaintiff  may  have  less  than  his 
principal,  it  is  no  usury."  And  in  Gibson 
v.  Fristoe,  1  Call  81,  judge  Pendleton  says 
— **If  the  principal  or  any  considerable  part 
be  put  in  risque,  it  is  not  usury."  The 
restriction  on  the  rule  is,  that  where  there 
is  only  a  slight  contingency,  or  the  hazard 
is  merely  colourable,  then  the  case  is  taken 
out  of  the  rule.  Comyn,  p.  31.  The  same 
rules  prevail  as  to  the  loan  of  any  other 
commodity,  as  well  as  money.  If  any  chat- 
tel be  loaned,  for  the  forbearance  of  which 
a  greater  sum  or  greater  value  be  taken  or 
reserved  than  the  legal  rate  of  interest,  it 
is  unlawful.     But  if  the  principal  be   haz- 


arded, or  if  the  commodity  stipulated  to  be 
returned  may  be  less  in  value  than  that 
loaned,  although  it  is  more  in  quantity  and 
amount,  such  contract  is  not  unlawful. 

The  researches  of  the  counsel  for  the  ap- 
pellees have  brought  before  us  several  cases 
from  a  sister  state,  in  which  it  has  been 
decided  that  upon  the  loan  of  a  certain 
number  of  animals,  such  as  cows  or  sheep, 
and  a  promise  to  return  double  the  number 
in  three  or  four  years,  the  loan  is  not 
obnoxious    to   the    charge   of    usury, 

523  *on  the  ground  that  it    is    uncertain, 
at  the  time  of   the  loan,  what  will  be 

the  value  of  the  animals  to  be  returned 
several  years  afterwards ;  and  that  although 
the  lender  might  probably  have  made  a 
profitable  bargain,  yet  he  might  have  lost 
some  part  of  the  capital  itself.  Spencer  v. 
Tilden,  5  Cow.  144;  Holmes  v.  Wetmore, 
Id.  149,  note;  Cummings  v.  Williams,  4 
Wend.  679.  And  in  Hamlin  v.  Fitch, 
Kirby's  Conn.  Rep.  260,  the  court,  in  illus- 
trating the  matter  then  before  them,  say — 
**A  loan  of  one  hundred  bushels  of  salt  in 
1783,  when  it  was  at  twelve  shillings,  to 
repay  double  the  quantity  at  the  end  of  a 
year,  when  it  may  be  worth  but  four  shil- 
lings, would  not  be  within  the  statute,  be 
the  price  what  it  might  at  the  end  of  the 
year."  And  the  reason  given  for  this  opin- 
ion is  a  sound  one.  *'To  bring  a  contract 
within  the  statute  and  the  mischief  it  was 
made  to  prevent,  it  must  be  clearly  for  the 
repayment  of  a  greater  value  than  the 
amount  of  the  loan  with  an  advance  of  six 
per  cent,  per  annum.  That  it  be  of  a 
greater  quantity,  though  of  the  same  kind 
of  article,  is  not  sufficient.  If  the  article 
be  of  a  fluctuating  value,  it  may  not  be  at 
the  time  of  repayment  worth  more  or  so 
much." 

With  respect  to  contracts  for  replacing 
stock  at  a  future  day  according  to  the  then 
state  of  the  market,  it  seems  to  be  now  set- 
tled, that  if  the  lender  be  not  certain 
whether  by  the  stock's  being  replaced  at 
the  given  day  he  shall  be  a  loser  or  a 
gainer,  any  gain  which  he  may  obtain 
by  the  replacing  will  not  taint  the  agree- 
ment with  usury.  Comyn,  p.  114;  Tate  v. 
Wellings,  3  T.  R.  531 ;  Pike  v.  Ledwell,  5 
Esp.  N.  P.  C.  164 ;  Maddock  v.  Rumball, 
8  East  304.  To  which  may  be  added  the 
above  case  from  Kirby's  Conn.  Rep.  260. 
But  on  the  other  hand,  if  the  lender  has  so 
made  the  agreement  that  he  is  secure  from 
loss  and  has  a  chance  of  gain,  this,  by 
taking  away  the  contingency  deprives  the 
transaction  of  its  legality.  Barnard  v. 
Young,  17  Ves.  44. 

524  ^Tested  by  these  principles,  I  think 
there  can  be  no  doubt  that   the   third 

plea  tendered  by  the  defendants  was  prop- 
erly rejected  by  the  court.  It  does  not  aver 
that  the  contract  to  replace  142  shares  then 
lent,  by  172  at  the  expiration  of  a  twelve 
month,  was  intended  as  a  shift  to  evade 
the  statute,  nor  that  by  the  contract  the 
lender  was  secured  from  any  loss.  The 
chief  reliance  of  the  pleader  seems  to  have 
been  that  the  142  shares  lent,  and  the  ad- 
ditional 30  shares  to  be  returned,  were  each 
of  them  of  the  value  of  100  dollars  at  the 
date  of  the  loan ;  whereas  it  is  the  uncer- 
tainty of  the  value  of  the  stock  at  the  time 
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of  its  replacement,  arising  from  the  fluctua- 
tion in  the  price  of  the  article,  that  is  the 
turning  point  on  which  the  question  de- 
pends whether  the  loan  be  usurious  or  not. 
On  the  same  principle,  I  am  of  opinion  that 
in  the  instruction  which  was  refused,  and 
in  that  given,  as  set  forth  in  the  bill  of 
exceptions,  no  error  whatever  was  com- 
mitted by  the  court. 

The  appellants  contend  that  the  court 
erred  in  rejecting  the  iifth  and  sixth  pleas. 
Those  pleas  aver  that  Steptoe  was  only 
surety  for  Mitchell,  (thereby  departing  from 
the  terms  of  the  covenant,  which  on  its  face 
shews  that  the  covenantors  were  all  princi- 
pals) ;  and  then  aver  that  Mitchell  the 
principal,  at  the  time  when  the  shares  be- 
came due,  made  a  new  contract  with  the 
covenantee,  by  which  he  extended  the  time 
for  replacing  the  said  shares.  This  brings 
up  for  adjudication  one  of  the  questions 
decided  in  Ward  v.  Johnson,  6  Munf.  16. 
In  that  case,  it  appeared  on  the  face  of  the 
ot^igation  that  Ward  was  surety  for  Long 
the  principal  obligor,  and  yet  it  was  decided 
that  the  defence,  that  the  obligee  had  given 
time  to  the  principal  by  taking  a  confession 
of  judgment  with  a  stay  of  execution,  by 
which  the  surety  was  alleged  to  be  dis- 
charged, was  not  one  that  could  be  made  at 
law,  however  it  might  be  in  equity,  and  a 
plea  setting  forth  such  defence  was  over- 
ruled on  demurrer.  That  decision  is 
525  supported  by  the  case  of  *Davey  v. 
Prendergrass,  5  Bam.  &  Aid.  187.  I 
think  we  should  not  disturb  the  decision  of 
Ward  V.  Johnson. 

The  last  exception  taken  to  the  opinion 
of  the  court  relates  to  the  order  of  pro- 
ceeding in  the  trial  of  causes  before 
a  jury.  It  is  undoubtedly  the  practice 
in  England,  that  he  who  holds  the 
affirmative  shall  open  the  case,  and  close 
the  argument  to  the  jury.  3  Blacks.  Com. 
366.  In  this  state,  the  practice  has  varied. 
In  some  of  the  circuits  the  english  rule 
prevails;  but  in  the  greater  number  the 
plaintiff  in  all  cases  (except  in  writs  of 
right)  is  allowed  to  begin,  and  the  general 
court  has  recommended  that  to  be  the  rule 
in  all  the  circuits.  I  have  thought  that  the 
english  rule  was  the  best :  but  however  that 
may  be,  I  do  not  think  that  the  adoption 
of  the  other  rule  is  any  ground  for  revers- 
ing a  judgment  which  is  otherwise  correct. 
I  am  for  affirming  the  judgment. 

CARR,  J.  Our  act  declares  **that  no  per- 
son shall,  upon  any  contract,  take  directly 
or  indirectlv,  for  loan  of  any  money, 
wares  or  merchandize,  or  other  commodity, 
above  the  value  of  six  dollars  for  the 
forbearance  of  100  dollars  for  a  year" 
&c.  This  statute  being  copied,  in  its 
definition  of  usury,  « from  an  act  of  par- 
liament, we  are  in  the  constant  habit 
of  referring  to  english  decisions,  upon 
any  question  as  to  its  meaning  and  con- 
struction. From  these  decisions  we  learn, 
that  there  are  a  good  many  cases  in  which 
more  that  the  value  of  six  per  cent,  is  re- 
served on  the  money  or  other  thing  lent, 
which  yet  are  not  considered  as  within  the 
mischief  or  the  meaning  of  the  statute ; 
cases,  for  instance,  of  bottomy  or  respond- 
entia, and  post  obit  securities;  all  cases 
indeed,    where    the    principal    advanced  is 


not  to  be  repaid  at  all  events,  but  is  on  a 
hazard  or  contingency,  provided  such  haz- 
ard and  contingency  be  real,  and  not  col- 
ourable merely.  Ord,  in  his  treatise  on 
usury,  p.  46,  has  this  remark:  **A8 
the    price  of    stock    is    in    continual 

526  *fluctuation,      the      contingency    re- 
specting  it  has    been  held  to  exempt 

from  the  statutes  of  usury,  agreements  to 
transfer  a  specific  amount  at  a  specific 
future  day,  which,  without  such  contin- 
gency, would  be  usurious."  In  support  of 
this  position  he  cites  several  cases:  and 
many  others  may  be  adduced.  In  Maddock 
V.  Rumball,  8  East  304,  Rumball  was  in- 
debted to  Maddock  a  certain  sum,  for  which 
he  was  sued ;  but  being  unable  to  pay,  and 
Maddock  wishing  to  invest  the  money  in 
three  per  cent,  stock,  it  was  agreed  between 
them,  in  consideration  of  Maddock's  for- 
bearing his  action  and  demand  one  year» 
that  Rumball  should  transfer  to  him,  at 
the  end  of  the  year,  so  much  of  that  kind 
of  stock  as  the  sum  due  at  the  time  of  the 
agreement  would  purchase,  and  in  the 
mean  time  should  pay  Maddock  the  interest 
and  dividends  accruing  on  such  stock ; 
which  it  appeared  upon  calculation,  pro- 
duced more  to  Maddock  than  his  debt  and 
five  per  cent,  interest.  But  all  the  court 
agreed  that  this  was  not  usury,  as  the 
amount  of  the  sum  to  be  paid  by  Rumball 
depended  upon  a  contingency ;  and  if  the 
stocks  had  fallen  within  the  year,  Maddock 
might  have  received  less  than  his  principal 
and  legal  interest  would  have  amounted  to. 
They  considered  this  transaction  as  resting 
on  the  same  footing  with  an  agreement  to 
replace  stock  lent ;  which,  though  once  con- 
tended to  be  usury,  if  more  than  the  prin- 
cipal and  legal  interest  were  thereby 
obtained,  had  been  long  settled  to  be  legal. 
In  Pike  v.  Led  well  Ac,  5  Esp.  N.  P.  C. 
164,  M.  wishing  to  advance  his  son. 
agreed,  on  the  5th  May  1801,  to  dispose  of 
;f 400.  stock  to  P.  for  ;f  160.  to  be  trans- 
ferred to  him  when  his  son  should  arrive  at 
the  age  of  21  years,  which  would  be  on  the 
11th  February  1804.  The  value  of  the  stock 
when  the  agreement  was  made  was  proved 
to  be  ;^240.  It  was  contended  on  the  part 
of  M.  that  this  agreement  was  usurious. 
P.  had  paid  ;fl60.  only,  for  stock  worth 
;f240.  He  got  £S0.  by  his  bargain,  and  the 
dividends    in    the    mean     time.     But 

527  lord  *Ellenborough   said— **  Whatever 
remedy  M.  may  have  in  equity  on  the 

ground  of  this  being  a  catching  bargain, 
he  has  none  at  law;  contingency  in  the 
thing  purchased  is  incompatible  with  the 
idea  of  usury,  in  which  the  principal  must 
always  be  certain.  It  is  admitted  that  if 
the  stock  when  transferred  to  P.  would  be 
worth  but  £160,  it  would  not  be  usury ;  that 
the  stock  would  suffer  that  most  extraordi- 
nary depreciation  was  very  improbable,  but 
still  it  was  within  the  reach  of  possibility. 
I  cannot  say  that  there  was  not  some  con- 
tingency in  the  transaction ;  and  therefore 
the  contract  was  not  usurious."  I  consider 
this  case  peculiarly  strong  and  apt  to  the 
point  before  us.  It  shews  first,  that  it  is 
the  uncertainty  of  the  value  of  the  stock  at 
the  time  of  delivery,  rather  than  the  value 
at  the  time  of  sale,  which  is  to  be  consid- 
ered ;  and    moreover,    that    where  there  is 
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any  real  contingency,  the  contract  is  not 
usurious.  The  case  of  Forrest  v.  Klwes, 
4  Ves.  492,  was  thus — Forrest  applying  to 
Elwes  for  a  loan,  he  transferred  to  him 
stock,  upon  bond  to  return  the  stock  six 
months  after  date,  and  in  the  mean  time  to 
pay  interest  at  five  per  cent.  The  stock  not 
being  replaced,  and  being  depreciated,  the 
court  decreed  that  the  obligee  was  entitled 
to  the  value  of  the  stock  at  the  time  of  the 
transfer,  with  interest  to  the  date  of  the 
report.  I  notice-  this  case,  simply  to  ex- 
plain the  reference  to  it  by  the  master  of 
the  rolls  in  Barnard  v.  Young,  17  Ves.  44. 
This  last  was  a  contract  for  repayment  of 
a  debt  with  legal  interest,  or,  at  the  option 
of  the  creditor,  to  transfer  so  much  stock 
as  it  would  have  produced  at  the  day  it 
was  payable.  Sir  William  Grant  observed 
— **I  am  of  opinion  that  the  contract  is 
usurious;  as  it  reserves  the  capital  with 
legal  interest  upon  it,  and  likewise  a  con- 
tingent advantage,  without  putting  either 
capital  or  interest  in  any  kind  of  risk. 
The  case  of  Forrest  v.  Elwes  differs 
from  this  in  the  very  point  in  which 
I     conceive     the     usury    to    consist.       In 

that      case,       the     objection"       (of 
528      usury)  ** though    at   first  made,  *was 

properly  given  up;  as,  though  it  is 
true,  if  the  stock  had  risen,  the  lender 
might  have  had  more  than  principal  and 
legal  interest,  yet  on  the  other  hand,  if  it 
had  fallen,  he  woald  have  had  less;  as  he 
had  no  option  to  have  stock  or  money,  but 
the  borrower  could  have  discharged  himself 
by  merely  replacing  the  stock.  Here  the 
lender  is  at  his  election  to  have  his 
principal  and  interest,  or  to  have 
a  given  quantity  of  stock  transferred 
to  him.  His  principal  never  was  at 
any  hazard,  as  he  was  at  all  events  sure 
of  having  that,  with  legal  interest,  and  had 
the  chance  of  an  advantage  if  stock  rose. 
It  was  usurious  to  stipulate  for  that 
chance."*  Here  we  find  this  eminent  judge 
declaring,  that  in  contracts  of  this  kind 
there  is  no  usary  where  each  party  takes 
the  hazard  arising  from  fluctuation  in 
price;  and  that  the  very  point  in  which 
usury  consists,  is  a  provision  by  the  lender 
against  that  fluctuation.  In  the  case  before 
us,  there  was  no  such  provision ;  and  surely 
every  one  must  say,  that  from  the  very 
nature  of  the  subject  it  was  liable  to  the 
fluctuations  of  the  market.  The  case  of 
White  V.  Wright,  3  Barn.  &.  Cres.  272;  10 
Bng.  C.  L.  Rep.  75,  decides  the  same  prin- 
ciple, on  the  same  ground  of  the  option 
reserved  by  the  lender  of  the  stock.  In  the 
matter  of  Naish  ex'x  of  Stewart,  7  Bingh. 
150;  20  Eng.  C.  L.  Rep.  81;  Stewart  and 
Pelham,  in  consideration  of  £\QQO.  paid  to 
Stewart,  granted  to  Holland  an  annuity  of 
£V20,  for  four  lives,  and  covenanted  that  in 
30  days  after  the  expiration  of  the  third 
life,  they  would  insure  the  jflOOO.  to  Hol- 
land; and  the  grantors  executed  a  power 
of  attorney  to  enter  up  judgment  for  i^2000. 
but  none  was  entered.  A  rule  nisi  was 
obtained  to  set  aside  the  power  of  attorney, 
on  the  ground  that  it  was  void  for  usury. 
It  was  contended  that  this  was  not  usury, 
because  the  principal  was  in  hazard,  as  the 
last  two  lives  might  drop  at  once ;  or  the 
last  life  might  drop  within  the  thirty  days. 


and  before  the  insurance  was  effected,  and 
in  such  case  the   covenant   would    be 
529      of  no  '^avail.     And   the  court  decided 
that  it  was  not  usury,  because  of  the 
hazard.    Tindal,  C.  J.,  said — **The  question 
is  whether  an  advance  of  money,  under  the 
circumstances    now  laid    before  the  court, 
comes  within  the  statute  of  Anne,  as  a  loan 
of   money    on    which    a    larger  rate  of  in- 
terest than  five  per  cent,  has  been  reserved? 
The  general   rule   is,  that  there  is  no  loan 
where  the    principal    is    placed  in  hazard, 
because   a  loan  contemplates  repayment  of 
the    money    lent :  and    where    there    is  no 
loan,  it  is  matter  of  agreement  between  the 
parties,    on   what    terms    the   money  shall 
be   advanced."    The   court  also   lay    some 
stress  on  the  fact  that  there   was  no  affida- 
vit imputing  to  the  parties  the  intention  of 
a    loan,  or  shewing   that  the  principal  had 
never   been    put    in    hazard.     I    will    cite 
but  one  more  case   on    this   point.     In    the 
case  of  Gilpin  v.  Enderby,  5  Barn.   Sl  Aid. 
954;  7  Eng.  C.  L.  Rep.  314,  a  deed  was  ex- 
ec'uted  between  the  parties,   by  which   they 
covenanted  to  become  partners  in  the  busi- 
ness of  army   clothiers,  for  ten  years,  and 
that    Enderby   should  advance  ;f20,000.    as 
part  of   the    capital    for   carrying    on    the 
business,    and   Gilpin    should    find    a    like 
sum ;  that  Enderby  should    during  the  con- 
tinuance  of  the   partnership,  have  out  of 
the  profits,  if  sufficient,  or  if  not,  out  of  the 
capital,    ;^2000.  yearly  for   his  share  of  the 
profits.     Gilpin    then    covenanted,   that  on 
the   determination    of    the   partnership  by 
effluxion  of  time,  the  sum  of  j^20,000.  should 
be  returned    to   Enderby,    and   that  Gilpin 
should    guaranty    all    debts    and    pay    all 
losses.     At  the  end  of  the  ten  years  Enderby 
sued  on  this  deed  for  the  ;f 20,000.    and   Gil- 
pin pleaded  the  statute    of  usury, — that  the 
;^20,000.  was  a  loan  for    ten    years,    at    the 
premium    of  ;f  2000.  a  year,  and  the  deed   a 
shift  and  device  to  evade  the  statute.     Rep- 
lication, that  the    deed    was    executed    for 
good    and   lawful    consideration,    and    not 
by  way  of  shift  Ac.     Upon   this  replication 
issue  was  taken,  and  the  jury  found  a   ver- 
dict   for    the    plaintiff,     thus     negativing 
the  corrupt   agreement.     A  judgment 
530      *was  rendered  on  this  verdict  in    the 
common    pleas,    and  a    writ  of  error 
taken  to  the  king's  bench,  upon  the  ground 
that  the  deed  manifestly  exhibits  a  case  of 
usury  within  the  statute,  and   ought  conse- 
quently  to    be    pronounced    void    in    law. 
Abbott,  C.  J.,  delivered  the  opinion  of  the 
court.     He  said — **By  the  execution  of  this 
deed,    Enderby  undoubtedly  made    himself 
answerable    as  a  partner  to    all    strangers, 
though  he  might  not  be  answerable   as  be- 
tween   himself    and    Gilpin.      And    if    the 
deed  discloses  the  real  facts  and  the  inten- 
tion of  the    parties  to  it,  this  is  not  a  case 
of  a  loan  by  Enderby  to  Gilpin,  but  a  con- 
tract of    partnership    between    them    of    a 
peculiar   kind.     If  the   deed   does   not   dis- 
close the  real  facts  and  the  intention  of  the 
parties,  but  was  executed  only  as  a  contriv- 
ance   to  cover    a    loan  of   ;f20,000.    for   ten 
years,  at  ten  per  cent,    the   deed   was   un- 
doubtedly void;  but    this    is    a    fact    that 
ought  to  have  been  found    affirmatively  by 
a    jury,    to  enable  the   court  thereupon   to 
declare    the    deed    void.     No  such  fact  has 
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been  found,  and  in  the  absence  of  such 
anding,  we  must  consider  the  deed  as 
speaking  the  language  of  truth.  And  so 
considering  it,  we  cannot  pronounce  it 
void.'*  Now,  if  we  compare  the  case  pre- 
sented by  this  third  plea,  with  the  cases 
cited  shewing  that  the  fluctuation  in  price, 
and  hazard  or  contingency  of  other  kinds, 
will  take  contracts  and  loans  out  of 
the  statute,  we  must  surely  a/jfree  with  the 
court  that  that  plea  presented  no  bar  to  the 
action  :  for  it  is  a  simple  case  of  the  loan 
of  142  shares  of  stock  for  twelve  months, 
to  have  172  returned  for  the  forbearance ; 
with  no  provision  securing  the  lender 
against  the  fall  of  stock,  and  no  averment 
that  it  was  meant  as  a  shift  or  device  to 
evade  the  statute,  the  real  intention  being 
an  usurious  loan.  The  plea  then  was  prop- 
erly rejected. 

On  the  trial,  the   defendants   moved    the 
court  to  instruct  the  jury,  that  if  they    be- 
lieved the    consideration    of    the   covenant 
was  the  142  shares  of   stock    lent    by 

531  Harvey      *to     Mitchell     for     twelve 
months,  of  the  value    of    100    dollars 

each  at  the  date  of  the  loan,  and  that  the 
30  shares  additional,  agreed  to  be  paid, 
were  reserved  in  consideration  of  the  loan 
and  forbearance  of  the  142  shares,  and 
that  the  value  of  the  said  30  shares  was, 
at  the  date  of  said  loan,  greatly  above  six 
per  cent,  on  the  value  of  the  142  shares,  to 
wit,  of  the  value  of  50  dollars  per  share, 
though  deliverable  twelve  months  after, 
and  that  both  parties  so  understood  it,  and 
intended  to  secure  to  the  lender  a  compen- 
sation of  the  value  aforesaid, — then,  upon 
the  third  plea  on  which  issue  was  joined, 
the  defendants  were  entitled  to  a  verdict; 
and  this  without  any  reference  to  the  ques- 
tion whether  the  said  Harvey  might  gain 
or  lose,  by  the  rise  or  fall  of  the  stock. 
The  court  refused  to  give  this  instruction ; 
and  very  properly,  I  think.  For  if  the  cases 
I  have  cited  prove  any  thing,  it  is  that  the 
question  of  hazard,  the  consideration  of  the 
rise  and  fall  of  the  stock,  is  the  very  point 
which  takes  the  contract  out  of  the  statute. 
The  court,  I  think,  was,  upon  the  same 
ground  of  reason  and  authority,  equally 
correct  in  the  instruction  which  it  did  give 
the  jury. 

I  will  turn  now  to  another  point  in  this 
complicated  cause.  A  flfth  and  sixth  pleas 
were  tendered  by  the  administrators  of 
Steptoe,  stating  that  their  intestate  exe- 
cuted the  covenant  as  a  surety  merely,  and 
that  afterwards,  without  his  knowledge  or 
consent,  a  new  contract  was  entered  into 
between  Harvey  and  Mitchell  the  principal 
debtor,  by  which,  for  a  new  consideration, 
further  day  of  payment  was  given,  and  by 
which  also  the  sureties  were  discharged. 
These  pleas  were  objected  to  by  the  plain- 
tiffs, as  presenting  no  legal  bar  to  their 
claim ;  and  the  court  being  of  that  opinion 
rejected  them :  to  which  the  defendants  ex- 
cepted. It  will  be  recollected  that  in  the 
covenant  declared  on,  no  distinction  of  prin- 
cipal and  surety  is  made :  all  are  on  its  face 
principal  obligors.  In  Ward  v.  Johnson,  1 
Munf.  45;  6  Munf.  6,  this  very  point  was 
made ;  in  the    first  place,   by    motion 

532  *to  the  court   below.     This  court  de- 
cided, that  if   the   facts   could   avail 


the  defendant  at  all  at  law,  it  must  be  by 
way  of  plea :  and  the  cause  was  sent  back. 
It  c^me  up  again,  with  the  plea  regularly 
pleaded  and  demurred  to,  so  as  to  present 
the  naked  point  to  the  court.  The  canse 
was  elaborately  argued  by  Mr.  Wickham 
and  Mr.  Wirt,  than  whom  we  had  no  abler 
counsel:  the  cases  of  the  discharge  of  sure- 
ties by  such  new  contracts  were  cited :  and 
the  court  decided  unanimously,  that  this 
was  no  discharge  at  law,  though  it  might 
be,  and  the  majority  seemed  to  think  it 
would  be,  a  discharge  in  equity.  This  de- 
cision was  in  1817,  and  has  never  been 
questioned  since,  that  I  know  of;  and  I  am 
for  standing  by  it.  There  is  a  later  case 
upon  this  point — an  english  case — Davey  v. 
Prendergrass,  5  Barn.  &  Aid.  187,  7  Bngr- 
C.  L.  Rep.  62.  There,  upon  debt  on  a 
surety  bond  executed  by  the  defendants, 
conditioned  to  pay,  within  one  month  after 
demand,  such  balance  not  exceeding  £SO0. 
as  upon  settlement  of  accounts  S.  P.  and 
J.  P.  should  appear  to  owe  the  plaintifif, 
the  defendants  pleaded  a  parol  agreement 
made  without  their  privity,  giving  time  to 
the  principal  debtors  lo  pay  by  instalments 
^c.  To  this  plea  there  was  a  demurrer* 
which  was  sustained,  upon  the  general 
rule  of  the  common  law,  which  requires 
that  the  obligation  created  by  an  instra- 
ment  under  seal  shall  be  discharged  by  an 
instrument  of  equal  validity.  *'The  opera- 
tion of  that  rule»»  (says  Abbott,  C.  J.),  *'is 
indeed  sometimes  such  as  to  make  it  im- 
perative upon  a  court  of  equity  to  inter- 
pose and  grant  relief;  but  it  by  no  means 
follows  that  the  rule  of  law  is  to  be  broken 
down,  because  a  court,  having  jurisdic- 
tion of  another  kind,  will  interpose  where 
there  is  a  particular  case  in  which  the  rule 
of  law  may  be  found  to  operate  harshly. 
There  is  great  objection  to  a  court  of 
law  taking  upon  itself  to  act  as  a  court  of 
equity;  because  they  have  not  the  means 
of    doing    that     full     and     ample    justice 

which  the  particular  case  may 
533      *require.*'      In   another   part  of   his 

opinion  he  shews  the  distinction  be- 
tween the  case  before  him,  and  others  in 
which  the  courts  of  law  have  taken  notice 
of  this  defence  of  the  surety.  '*  Bills  of 
exchange*'  (he  says)  ** stand  upon  a  differ- 
ent footing :  there  the  law  merchant  oper- 
ates, and  the  courts  of  law  decide  upon 
them  with  reference  to  that  law.  Guaran- 
ties for  the  payment  of  debts  are  not,  in 
general,  instruments  under  seal,  and  there 
is  no  strict  technical  rule  which,  as  to 
them,  prevents  a  court  of  law  from  looking 
at  the  real  justice  of  the  case.  The  cases 
of  bail  and  replevin  bonds  are  provided  for 
by  acts  of  parliament,  giving  to  the  coarts 
an  authority  over  them.  A  recognizance 
of  bail  stands  upon  a  different  ground  from 
bail  bonds,  as  to  the  jurisdiction  of  the 
court.  There  the  jurisdiction  is  not  founded 
upon  statute,  but  upon  a  general  authority 
in  the  court  to  see  that  an  improper  use  is 
not  made  of  its  own  records."  The  conrt 
were  right,  then,  in  rejecting  these  pleas 
also.  With  respect  to  the  last  exception, 
taken  to  the  decision  of  the  court  refusing 
to  the  counsel  of  the  defendant  the  open- 
ing and  conclusion  of  the  argument  to  the 
jury :  it  is  a  question  which   can   hare    no 
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influence  on  the  opinion  of  this  court,  in 
passing  upon  the  final  judgment  of  the 
court  below.  Suppose  the  defendant's 
counsel  ought  to  have  had  the  opening  and 
conclusion :  how  can  we  ascertain  the  effect 
of  the  refusal?  The  verdict  was  either  con- 
trary to  the  evidence,  or  it  was  not :  if  it 
was,  that  would  be  a  sufficient  reason  for 
a  new  trial :  if  it  was  not,  ought  a  new  trial 
to  be  g^nted  because  the  defendant's  coun- 
sel had  not  the  opening  and  conclusion? 
In  the  case  before  us,  no  new  trial  was  asked, 
no  objection  taken  to  the  verdict  as  being 
against  evidence.  It  is  not  necessary  then, 
in  this  cause,  to  give  an  opinion  on  this 
point;  and  I  question  whether  it  might  not 
be  better  to  leave  the  courts  below  and  the 
general  court  to  settle  the  practice  as  to  it. 
I  am  for  affirming  the  judgment. 

534  *BROOKE,  J.     I  concur   in  affirm- 
ing the  judgment. 

TUCKER,  P.  The  first  question  in  this 
case  is  as  to  the  discharge  ot  the  surety  by 
the  contract  for  indulgence,  and  the  com- 
petency of  this  defence  in  a  court  of  law. 
That  the  arrangement  set  forth  in  the  plea 
would  be  such  as  to  tie  up  the  hands  of  the 
creditor,  and  of  course  to  exonerate  the 
surety,  I  am  inclined  to  think ;  but  I  am 
satisfied  that  the  defence  can  only  be  made 
in  equity.  This  has  been  decided  both  in 
our  own  courts  and  in  Westminster  hall ; 
and  if  the  question  is  to  be  settled  by  au- 
thority, it  has  been  so  settled.  In  Ward  v. 
Johnson,  6  Munf.  6,  the  surety  to  the  bond 
pleaded  that  the  creditor  had  taken  a  con- 
fession of  judgment  from  the  principal, 
with  a  stay  of  execution  without  liis  con- 
sent, to  which  plea  the  plaintiff  demurred, 
and  judgment  was  given  in  his  favour. 
This  court  affirmed  that  judgment ;  admit- 
ting that  the  new  contract  entered  into  was 
a  discharge  in  equity,  but  denying  that  it 
could  be  pleaded  as  a  discharge  at  law. 
They  declared  that  when  an  obligee  cove- 
nants not  to  sue  one  of  two  joint  and  sev- 
eral obligors,  and  much  more  when  he  only 
covenants  not  to  sue  for  a  limited  time,  the 
covenant  does  not  amount  to  a  release,  and 
the  obligee  may  still  sue  the  other  obligor 
at  law.  In  this  case  it  is  observable  also, 
that  the  surety  appeared  to  be  such  on  the 
face  of  the  bond.  In  the  case  of  Davey  & 
others  v.  Prendergrass,  5  Barn.  &  Aid. 
187,  in  debt  on  a  surety  bond  conditioned 
to  pay  such  balance  as  upon  settlement 
should  appear  due  from  Prendergrass  to 
the  plaintiffs,  the  defendants  pleaded  that 
the  plaintiffs  had  given  time  to  the  prin- 
cipal debtors  to  pay  by  instalments,  with- 
out the  sureties'  assent.  This  plea  was 
demurred  to,  and  was  adjudged  bad ;  the 
court  being  clearly  of  opinion  that  the  de- 
fence could  not  be  made  at  law,  but  was 
only  proper  for  a  court  of  equity.  The 
opinions  of  all  the  judges  present  were 
full    to  the  point,    and    sustained  by 

535  *the    strongest    reasoning.      I   must 
content     myself     with    referring    to 

them,  as  they  are  too  much  in  detail  to  be 
transcribed  here.  They  cite  as  a  decisive 
authority,  moreover,  the  case  of  Bulteel 
V.  Jarrold,  in  the  exchequer,  not  at  that 
time  reported,  but  now  to  be  found  in  8 
Price  467 ;  3  Cond.  Eng.    Exch.    Rep.    422. 


6d4'-63d 

The  question  may  then  be  considered  as  in- 
con  trovertibly  settled  in  England. 

At  the  last  term  of  the  Iiewisburg  court 
of  appeals,  the  question  how  far  this  de- 
fence could  be  made  at  law,  came  under 
consideration  in  th^  case  of  Steele  v. 
Boyd.*  That  however  was  the  case  of  a 
delivery  bond,  and  the  court  considered  the 
party  entitled  to  avail  himself  at  law  of 
the  defence.  I  beg  leave  to  read  the  opin- 
ion which  was  delivered  on  that  occasion 
as  containing  my  own  views  of  the  case, 
in  which  I  understood  my  brethren  as  con- 
curring. [Here  the  president  read  the 
opinion  on  this  point,  delivered  in  the  case 
of  Steele  v.  Boyd.]  In  this  case,  then,  it 
seems  to  have  been  the  opinion  of  the 
judges,  though  certainly  not  directly  upon 
the  point  decided,  that  in  debt  upon  bond 
the  surety  could  not  plead  this  equitable 
discharge. 

The  case  of  Wright's  adm'r  v.  Stockton, 
5  Leigh  153,  affords,  however,  an  excep- 
tion to  this  position.  In  that  case  there 
were  four  sureties.  Three  of  them  had 
given  the  notice  authorized  by  the  act  of 
assembly,  requiring  the  creditor  to  proceed 
against  the  principal,  and  were  discharged 
by  his  failure.  The  fourth  pleaded  this- 
matter  in  his  own  discharge,  and  this  court 
sustained  the  plea.  I  am  satisfied  that  we 
did  not  err  in  that  decision.  A  discharge 
by  statute  must  of  necessity  be  a  legal  de- 
fence, and  is  of  course  proper  matter  to  be 
pleaded  at  law.  It  is  equivalent,  when  it 
proceeds  from  the  act  of  the  creditor,  to  a 
release,  and  may  therefore  well  be  pleaded ; 
and  the  court,  considering  the  act  which 
released  three  of  the  sureties  as  dis- 
536  charging  *the  fourth  also,  sustained 
his  plea  of  that  discharge.  That  plea 
might  even  have  been  pleaded,  had  the  ac- 
tion been  brought  against  the  principal  as 
well  as  the  surety;  and  judgment  might 
have  been  rendered  upon  it  for  the  surety 
without  impeding  the  judgment  against  the 
principal,  both  upon  general  principles, 
2  Rand.  174;  1  Chitty  32;  1  Wms.  Saund. 
207,  in  note,  and  upon  the  express  provi- 
sion of  the  statute  1  Rev.  Code,  ch.  116,  It  8, 
p.  462,  which  declares  that  the  rights  and 
remedies  of  the  creditor  against  the  princi- 
ple debtor  shall  in  no  wise  be  affected  by 
the  act.  But  they  certainly  would  be  so 
affected,  if  the  creditor  was  to  be  debarred 
of  his  judgment  in  the  joint  action  against 
the  principal,  and  compelled  to  commence 
another  action  against  him  alone. 

I  am  not  aware  of  any  other  decision 
bearing  upon  this  question  ;  but  those  which 
have  been  cited  appear  to  leave  no  doubt 
upon  the  subject,  as  far  as  the  matter  ca^ 
be  settled  by  authority.  They  admit,  that 
where  the  creditor  has  debarred  himself  from 
proceeding  at  law,  by  any  act  which,  upon 
the  principles  of  a  court  of  law,  arrests  his 
right  to  go  on,  the  matter  may  be  pleaded 
at  law.  Such  is  the  taking  judgment  with 
stay  of  execution,  or  the  accepting  a  new 
contract  in  discharge  of  the  judgment, 
1  Call  18,  or  the  release  of  the  body  after 
the  execution  has  once  been  levied  on  the 
principal.  They  admit  that  the  defence  at 
law  may    be    made    in    all    actions  of   an 


♦Reported  0  Leiffta  647. 


717 


7  LEIGH 


Virginia  Reports,  Annotated. 


637-539 


equitable  nature;  and  therefore  in  actions 
of  assumpsit;  in  summary  motions,  in 
■which  the  proceeding  is  always  equitable ; 
and  even  upon  promissory  notes  and  bills 
of  exchange,  which  being  simple  contract 
debts,  in  which  the  party  is  permitted  to 
go  into  the  consideration,  the  question  of 
discharge  is  always,  of  course,  vital  and 
important  in  deciding  the  question  of 
liability.  They  admit  too,  for  the  reasons 
given  in  Davey  v.  Prendergrass  and  Steele 
V.  Boyd,  that  the  defence  may  be  made 
in  the  cases  of  bail   and  forthcoming 

537  *bonds,  since    these  constitute  a  part 
of  the  proceedings  in   the  cause,  over 

which  the  court  must  exercise  its  control 
in  all  its  ramifications.  And  lastly  they 
admit  that  where  the  surety  has  proceeded 
according  to  the  statute,  he  may  plead  that 
matter  in  his  discharge,  because  the  statute 
declares  that  the  creditor  shall  forfeit  his 
rights  against  the  surety,  if  he  does  not 
comply  with  the  requisitions  of  the  notice. 
But  they  do  not  admit  that  the  surety  may 
plead  merel3^  equitable  matter  to  debt 
upon  bond ;  or  that  in  a  court  of  law,  in 
such  an  action,  one  obligor  would  be  per- 
mitted to  plead  that  he  is  but  a  surety,  and 
that  arrangements  have  been  made  by  the 
creditor  with  the  principal  which  would 
induce  a  court  of  equity  to  tie  up  his  hands, 
although  they  would  offer  no  bar  to  his 
proceeding  according  to  the  rules  of  a  court 
of  law.  Thus  a  covenant,  upon  good  con- 
sideration, not  tn  sue  for  a  given  time, 
would  be  enforced  in  equity  without  doubt, 
and  thus  equity  would  tie  up  the  creditor's 
hands.  Yet  it  has  been  solemnly  decided 
in  Ward  v.  Johnson,  that  a  covenant  not  to 
sue  cannot  be  pleaded  at  law,  in  bar  of  the 
action  against  the  surety.  Could  it 
have  been  otherwise  decided,  with- 
out obliterating  every  barrier  between  the 
two  jurisdictions?  And  if  this  distinct, 
direct  and  definite  legal  contract  could  not 
be  so  pleaded,  how  could  we  admit  a  defence 
resting  upon  the  loose  and  indefinite 
grounds  which  are  often  made  the  founda- 
tion   of  equitable  jurisdiction? 

It  is  said  indeed,  that  there  is  as  much 
reason  for  admitting  the  defence  in  the 
action  on  the  bond,  as  in  the  other  cases 
above  mentioned,  and  that  no  greater  diffi- 
culties will  arise  in  administering  the 
principles  of  equity  in  the  one  than  in  the 
other.  Be  it  so:  yet  the  same  thing  may 
be  said  of  the  other  distinctions  in  favour  of 
bonds,  which  have  been  sustained  by  the 
legislature  against  every  assault.  It  is 
enough  for  us  to  say  what  the  established 
course  of  adjudication    is,    until    the 

538  legislature    chooses    to  change    the 
law.     It    is  not    for  us  to  change  it. 

Least  of  all,  should  I  be  disposed  to  see  it 
changed  so  as  to  set  the  courts  of  law  to 
speculating  upon  what  a  court  of  equity 
would  do  in  a  given  case.  Thus  the  surety 
pleads  a  transaction  which  does  not  tie  up 
the  creditor's  hands  at  law,  according  to  the 
principles  of  the  law  tribunals,  but  alleges 
that  a  court  of  equity  would  tie  them  up. 
In  deciding  then  upon  this  plea,  the  court 
of  law  must  undertake  to  say  what  a  court 
of  equity  would  do,  and  act  accordingly. 
I  cannot  think  that  such  a  proceeding  can 
either  be  sustained   by    authority    or   sup- 


ported by  reason,  so  long  as  we  maintain 
the  distinct  characters  of  the  two  jurisdic- 
tions. Upon  the  whole  therefore,  I  am  of 
opinion  that  the  fifth  and  sixth  pleas  of 
the  defendant  in  this  case  were  properly 
rejected. 

We  come  next  to  consider  the  questions 
involving  the  inquiry  whether  the  transac- 
tion was  or  was  not  usurious  and  void. 

The  first  question  as  to  this  matter  refers 
itself  to  the  rejection  of  the  third  plea.  It 
was,  I  think,  properly  rejected.  The  stat- 
ute of  usury  is  a  highly  penal  act,  and  it  is 
therefore  proper  that  whoever  is  broug^ht 
within  its  penalties,  should  be  brought  also 
strictly  within  its  provisions.  Its  terms  are 
indeed  very  broad  and  comprehensive,  and 
it  is  therefore  difficult  to  commit  the  offence 
without  falling  within  its  grasp :  but  for 
the  same  reason  there  is  less  ground  for  a 
liberal  interpretation,  since,  even  construed 
according  to  the  letter,  it  is  sufficiently 
sweeping  to  embrace  every  case  where  the 
object  of  the  parties  is  shewn  to  be  usuri- 
ous, and  the  transaction  is  but  a  shift  to 
evade  the  statute.  The  courts  too,  for  a 
like  reason,  have  always  required  that  the 
defence  of  usury  should  be  pleaded  with 
the  greatest  strictness,  and  the  usurious 
contract  set  forth  with  certainty  and  pre- 
cision. If  the  defendant  succeeds,  the 
lender  loses  his  whole  debt,  whereas 
539  if  he. fails  at  law  in  his  proofs,  *he 
.  may  still  resort  in  equity  to  the 
lender's  conscience,  and  obtain  relief 
against  the  usurious  gain.  By  this  last 
proceeding,  justice  is  effected  between  the 
parties :  the  debtor  is  forced  to  pay  what  is 
due,  and'  the  lender  disgorges  his  ill  gotten 
gains,  or  is  disappoint^  of  the  victim 
around  whom  he  had  been  artfully  winding 
his  toils.  These  considerations  presented 
themselves  verv  forcibly  to  our  minds,  in 
considering  the  case  of  Crenshaw's  adm'r 
V.  Clark  and  others,  5  Leigh  65,  and  they 
are  not  inapplicable  in  this  case,  whether 
the  attempt  is  to  get  rid  of  a  bet  of  between 
fifteen  and  twenty  thousand  dollars  on  the 
plea  of  usury.  The  defence,  it  is  true,  is 
on  the  part  of  the  representatives  of  a 
surety,  and  does  not  therefore  involve  the 
moral  obliquity  of  a  complaint  of  extortion, 
preferred  by  a  party  who  is  willing  to 
pocket  ten  times  the  amount  of  his  adver- 
sary's money,  if  he  can  effectuate  his  pur- 
pose by  the  assistance  of  the  law.  But  still 
it  is  a  defence  which  is  to  deprive  the 
plaintiff  of  what  is  justly  his  due,  and 
what  the  surety  guarantied  to  him. 

With  these  views,  let  us  proceed  to  con- 
sider the  plea.  We  must  confine  ourselves 
to  its  face,  without  looking  to  any  other 
part  of  the  case  to  influence  our  opinions. 
By  the  statute  it  is  declared  ''that  no  per- 
son shall,  upon  any  contract,  take  directly 
or  indirectly,  for  loan  of  any  money,  wares 
or  merchandize,  or  other  commodity, 
above  the  value  of  six  dollars  for  the  for- 
bearance of  one  hundred  dollars  for  a 
year,"  Ac.  To  constitute  the  offence  then, 
under  this  act,  the  lender  must  receive,  or 
contract  to  receive,  above  the  value  of  six 
dollars  for  forbearance  for  a  year.  If  he 
contracts  to  receive  what  at  the  end  of  the 
year  may  not  be  of  the  value  of  six  dollars, 
he  does  not  commit   the  offence.     If  I  lend 
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one  hundred  dollars  when  wheat  is  worth 
one  dollar  per  bushel,  upon  contract  to  re- 
ceive my  money  at  the  end  of  the  year, 
wjth  seven  bushels  of  wheat  for  the  for- 
bearance,     it    would     not    necessarily    be 

usury,  because  peradventure  the  seven 
540      *bushels  when  delivered  may  be  worth 

less  than  six  dollars,  and  therefore 
it  cannot  be  truly  said  that  I  have  con- 
tracted to  receive  above  six  dollars  in  value. 
No  court  therefore  could  pronounce  such  a 
contract  to  be  usurious;  though  if  it  were 
set  fot^h  in  the  plea,  with  proper  averments 
that  it  was  a  shift  to  evade  the  statute,  a 
jury  might  iind  it  usury.  For  before  that 
tribunal  facts  might  appear,  which  might 
clearly  shew  that  the  reservation  of  interest 
in  wheat  was  but  a  contrivance ;  that  the 
parties  well  knew  that  the  seven  bushels  of 
wheat  would  be  worth  more  than  six  dol- 
lars value  at  the  time  it  was  to  be  paid. 
This  would  be  evident,  indeed,  where  the 
reservation  is  of  a  great  amount.  Thus, 
if  twenty  bushels  of  wheat  were  reserved 
>  as  the  interest  of  100  dollars,  though  the 
court  could  never  pronounce  it  usury,  be- 
cause it  cannot  judicially  know  that  at  the 
end  of  twelve  months  it  might  not  be 
worth  less  than  six  dollars,  yet  the  jury, 
whose  province  it  is-  to  ascertain  facts, 
may  know  and  may  decide,  that  according 
to  all  probabilities  the  twenty  bushels  of 
wheat  would  be  worth  more  than  six  dol- 
lars, and  that  the  contract,  therefore,  was 
but  a  shift  to  evade  the  statute.  The  dis- 
tinction arises  out  of  the  theoretical  in- 
capacity of  the  court  to  ascertain  any  fact 
or  to  judge  of  any  motive,  and  the  power 
of  the  jury  to  ascertain  every  fact  and 
ferret  out  every  motive.  A  plea  of  usury 
therefore  should,  on  its  face,  either  present 
such  facts,  **with  certainty  to  every  in- 
tent," as  in  themselves  distinctly  amount 
to  an  agreement  to  receive  more  than  the 
value  of  six  dollars  for  the  loan  of  100  for 
a  year;  or  it  must  state  the  facts  with  such 
necessary  averments  of  an  intent  to  evade 
the  statute,  as  that  a  jury,  upon  the  trial, 
might  decide  that  the  agreement  was  in 
substance  a  contract  for  usurious  interest, 
and  a  shift  to  evade  the  operation  of  the 
law.  Now,  the  rejected  plea  in  this  case 
is  defective  in  either  view.  Take  it  as 
professing    to  make  out  a   complete  case  of 

usury  from  the  facts  themselves,  and 
541      it    is  defective;  *f or  it  alleges    **that 

the  loan  was  of  142  shares,  to  be  re- 
turned with  30  shares  more,  worth  at  the 
time  of  the  contract  100  dollars."  But 
non  constat  what  they  would  be  worth  when 
they  were  to  be  received ;  therefore  non 
constat  that  the  lender  would  receive  more 
than  six  per  centum.  The  court  cannot 
estimate  the  value,  which  is  in  its  nature 
fluctuating;  and  without  averments  that 
the  parties  well  knew  that  the  shares  would 
be  worth  more  at  the  end  of  the  year,  and 
that  they  corruptly  agreed  upon  that  res- 
ervation as  a  shift  to  evade  the  statute, 
the  court  cannot  see  that  the  transaction 
amounted  to  usury.  I  consider  the  plea, 
tlyerefore,  essentially  defective  in  wanting 
such  an  averment.  It  is  averred,  indeed, 
that  the  30  shares  were  then  worth  100  dol- 
lars. But  as  they  were  not  then  to  be 
received,  their  value  at  that  time  was  imma- 


terial. If  I  lend  1000  dollars,  and  for  the 
forbearance  receive  at  once  100  bushels  of 
wheat,  when  wheat  is  worth  a  dollar,  or  a 
horse  worth  100  dollars,  it  is  usury.  But 
if  I  contract  to  receive  100  bushels  of 
wheat,  or  the  same  horse,  a  year  hence,  as 
my  premium  for  forbearance,  1  may  get 
less  than  six  per  cent,  for  my  money,  as 
the  wheat  may  fall  in  value,  or  the  horse 
become  worthless.  It  is  then,  to  the  time 
appointed  for  the  receipt  of  the  premium, 
and  not  to  the  date  of  the  contract,  that  we 
must  look  to  ascertain  the  value  of  the 
premium;  and  as  in  this  plea  the  probable 
value  of  the  30  shares  at  the  end  of  the 
year  is  not  set  forth,  together  with  the 
proper  averments  of  the  shift  and  evasion, 
the  plea  is  substantially  defective,  and  was 
properly  rejected. 

The  fourth  plea  corrects  the  defects  of  the 
third,  by  averring  that  the  30  shares, 
**though  to  be  delivered  twelve  months 
after,  were  then  worth  90  dollars  cash,  that 
the  value  was  well  known  to  the  parties, 
and  they  were  agreed  to  be  paid  as  a  pre- 
mium, with  intettt  to  secure  usurious  in- 
terest. ' *  This,  I  think,  was  a  good  plea ;  for 
though  the  price  of  the  stock  was 
542  fluctuating,  yet  if  so  *much  was 
reserved  as  to  render  it  morally  cer- 
tain that  more  than  six  per  cent,  would  be 
received,  a  jury  would  be  justified  in 
finding  the  usury.  Were  it  otherwise, 
a  loan  of  100  shares  of  stock  to  be  returned 
in  a  year,  with  100  more  shares  as  a  pre- 
mium, could  not  be  brought  within  the  pen- 
alties of  the  statute.  It  would  indeed  be  to 
repeal  the  statute,  if  this  were  so. 

It  remains  then  to  examine  the  instruc- 
tions moved  for  and  refused,  and  those 
given,  upon  this  plea.  I  am  of  opinion 
that  the  instructions  asked  for  were  rightly 
refused.  Without  scanning  them  through- 
out, it  is  suflicient  to  advert  to  one  point. 
The  court  is  asked  to  instruct  the  jury, 
that  if  the  30  shares  deliverable  twelve 
months  after  date  were  worth  at  the  date 
of  the  contract  at  least  50  dollars  per  share, 
the  transaction  was  usurious.  Now  if  those 
shares  were  worth  only  50  dollars,  the  other 
142  also  could  only  have  been  worth  50  dol- 
lars. And  thus  Harvey  would  have  lent 
142  shares,  then  worth  14,200  dollars,  to 
have  172  shares  returned  to  him  twelve 
months  afterwards,  worth  at  the  same  time 
only  8600  dollars ;  thus  losing  near  6000  dol- 
lars, instead  of  securing  usurious  gain.  The 
instruction  asked  for  could  not  then  have 
been  proper. 

Then,  as  to  the  instruction  given.  It  is 
in  substance,  that  the  jury  must  be  satis- 
fied that  there  was  an  agreement  for  an 
excessive  premium,  and  that  to  secure  such 
excessive  premium  it  was  covenanted  that 
the  borrower  should  give  the  thirty  shares 
of  stock  as  an  equivalent.  The  court  fur- 
ther said,  that  if  the  jury  believed  that  the 
loan  was  made  without  stipulation  as  to 
the  value  of  the  shares  when  they  were  to 
be  returned,  each  party  speculating  upon 
the  greater  or  less  value  of  stock  at  that 
time,  the  transaction  was  not  usurious.  I 
can  perceive  no  error  in  this  instruction. 
The  law  does  not  forbid  contracts  of  haz- 
ard, where  that  hazard  Is  real  and  not 
merely   colourable.     Loans     of   articles    of 
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fluctuatitig  value,    to  be   returned    in 

543  kind,     are     not     usurious,     ^^thoug^h 
a    greater  quantity  than  six  per  cent. 

of  the  like  property  is  to  be  paid  for  the 
use  of  the  property  for  one  year.  Thus  if 
I  lend  or  sell  1000  bushels  of  wheat,  or  100 
barrels  of  dour,  to  have  1100  bushels  of 
wheat  or  110  barrels  of  flour  returned  at 
the  end  of  the  year,  there  may  be  no  usury. 
It  may  be,  a  mere  contract  of  hazard,  which 
is  not  forbidden  by  law,  and  which  is  of 
daily  occurrence  in  fair  commercial  trans- 
actions. But  if  the  hazard  is  merely  col- 
ourable,— if  it  is  alleged  in  the  pleading, 
and  appears  satisfactorily  to  the  jury,  that 
in  truth  and  in  fact  the  property  to  be  re- 
turned would,  upon  every  reasonable  cal- 
culation, greatly  exceed  the  legal  rate  of 
interest,  and  that  the  arrangement  was  but 
a  shift, — the  transaction  would  be  held  to 
be  usurious.  Thus  if  I  lend  1000  bushels  of 
wheat,  to  have  5000  at  the  end  of  the  year, 
it  must  at  once  be  obvious,  that  under  any 
probable  state  of  the  market,  the  quantity 
returned  must  exceed  the  legal  rate  of  in- 
terest. So  too  with  stock.  The  loan  of  100 
shares,  on  the  terms  of  200  to  be  returned 
in  twelve  months,  might  fairly  be  averred 
to  be  a  shift,  and  I  should  think  a  jury 
might  fairly  infer  it  to  be  so.  Indeed,  in 
this  very  case,  the  jury  might  have  drawn 
such  an  inference ;  but  it  is  by  no  means  a 
necessary  inference.  Had  a  loan  of  100 
shares  of  United  States  bank  stock  been 
made  in  1818,  for  140  shares  to  be  returned 
in  twelve  months,  each  party  merely  spec- 
ulating upon  the  probable  rise  or  fall,  the 
loan  would  neither  have  been  usurious,  nor 
profitable  to  the  lender,  since  stock  was 
then  worth  150  dollars  for  100,  and  fell  in  a 
single  year,  I  think,  to  par.*  In  like  man- 
ner a  sale  of  certificates  at  the  price  of  ten 
shillings  in  the  pound,  when  the  market 
price  was  two  shillings  and  sixpence,  would 
have  been  exorbitant,  and  might  have 
been  inferred  to   be  usurious.     Yet  if 

544  the  '^sale  had   been  made   when    there 
was    a  prospect  of  the  assumption  of 

the  state  debts,  each  party  speculating 
upon  the  probability  of  that  assumption 
and  the  consequent  rise  of  certificates,  and 
not  intending  a  cover  for  usury,  the  trans- 
action would  have  been  sustained,  though 
the  debt  afterwards  rose  from  two  shil- 
lings and  sixpence  to  more  than  twenty 
shillings  in  the  pound.  These  cases  all 
shew,  that  unless  the  gain  is  certain,  it 
must  appear  that  the  hazard  is  merely  col- 
ourable, or  there  is  no  usury.  While,  on 
the  other  hand,  although  the  value  of  'the 
commodity  lent  and  to  be  returned  be  fluc- 
tuating, yet  the  transaction  will  be  deemed 
usurious,  if  it  appears  that  that  fluctuation 
is  a  mere  pretext  and  cover  for  usurious 
gain.  And  such,  I  think,  is  the  fair  inter- 
pretation of  the  several  instructions  of  the 
court. 

As  to  the  last  exception,  it  presents  in 
effect  the  question  whether,  for  the  irreg- 
ularity of  denying  the  right  of  opening  and 
concluding  the  arguihent,  the  verdict  should 
be    set    aside    and    a    new    trial    awarded. 


•NQte  by  the  president  I  am  not  certain  as  to 
dates.  But  the  rise  to  150  dollars,  and  the  succeed- 
ing rapid  fall  to  par  about  the  close  of  Mr.  Jones's 
presidency,  Is  matter  of  history. 


Considering  the  matter  in  this  light,  I 
am  of  opinion  that  the  error  set  forth  in 
the  bill  of  exceptions  is  not  sufficient  to 
justify  a  reversal  of  the  judgment  and  the 
award  of  a  new  trial.  The  rules  as  to  the 
right  of  opening  and  concluding  in 
the  courts  of  England,  2  Tidd  908,  are 
substantially  the  rules  which  have  been  held 
to  prevail  with  us.  Where  the  general 
issue  is  not  pleaded,  but  issue  is  joined  oo 
a  collateral  fact,  in  which  the  affirmative 
is  with  the  defendant  and  the  proofs  rest 
on  him,  he  has  the  right  to  open  and  con- 
clude. But  where  the  general  issue  is 
pleaded,  or  where  by  any  part  of  the  plead- 
ings the  affirmative  is  thrown  upon  the 
plaintiff,  he  must  begin  and  have  the  reply, 
even  though  there  may  be  other  issues  in 
which  the  affirmative  is  thrown  on  the  de- 
fendant. But  I  do  not  think  it  follows  that 
a  new  trial  should  be  allowed,  solely  be- 
cause of  an  error  in  this  regard.  New  trialft 
are   refused,   even    where  there   have  been 

much  more  serious   irregularities    in 
545      the  *proceedings ;  as  where  the  judge 

has  permitted  the  jury  to  disperse,  2 
Barn.  &  Aid.  462,  or  where  a  cause  has  been 
taken  out  of  its  turn  and  tried  as  an  unde- 
fended cause,  and  there  was  no  affidavit  of 
merits.^  5  Barn.  A  Aid.  907.  if  the  facta 
in  this  case  had  been  spread  upon  the  rec- 
ord, and  a  new  trial  moved  for,  and  the 
case  had  appeared  doubtful,  the  denial  of 
his  rights  to  the  defendant  might  have 
turned  the  scale  in  his  favour;  but  the  de- 
fendant  having  acquiesced  in  the  verdict, 
having  by  that  acquiescence  acknowledged 
that  it  is  according  to  the  evidence  and  the 
instructions  of  the  court,  and  having  rested 
his  defence  upon  the  supposed  errors  of  the 
court,  and  not  upon  a  false  finding  by  the 
jury,  I  see  no  ground  for  setting  aside 
the  verdict :  and  upon  the  whole  matter  am 
of  opinion  to  affirm  the  judgment. 
Judgment  affirmed. 
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May.  18S6.  Richmond. 
(Absent  Cabbu:.,  J.) 


Bvldence— Adverse  PoMeMlon*— Case  at  Bar.— in  case 
by  the  owner  of  a  mill  against  the  defendant  for 
causing  the  water  in  a  stream  to  flow  bade  so  as  to 
obstruct  the  mill,  it  appeared  that  the  defend- 
ant claimed  under  a  person  who  had  ob- 
tained leave  to  build  a  mill  below  on  the 
same  stream,  aereeably  to  an  inquest  which 
provided  that  the  water  was  not  to  be 
dammed  hiirher  than  a  particular  loff :  the  dam 
bein?  raised  hiirher  than  the  log  caused  the  water 
to  flow  back  upon  the  plaintiff :  the  evidence 
tended  to  shew  that  the  dam  bad  been  hic^her  than 
the  log-  for  more  than  twenty  years,  but  that  the 
plaintiff  had  complained  of  it,  denied  the  rlffht  so 
to  raise  it.  and  threatened  to  sue  :  Held.  i.  the  use 
and  enjoyment  by  the  defendant  and  those  under 
whom  he  claimed,  although  it  was  exclusive  and 
adversary,  and  existed  for  more  than  twenty 
years,  was  not  conclusive  evidence  of  the  defend- 
ant's right,  but  presumptive  merely :  X  that 
evidence  tending^  to  shew  that  such  use  and  en- 
joyment was  not  acquiesced  in.  but  the  riirht 
thereto  contested,  was  proper  evidence  to  rebut 
the  presumption. 

On  the  17th  of  March  1829,  George  Aylor 
brought  an  action  on  the  case  in  the  supe- 
riour  court  of  Augusta  against  John  Nich- 


«Adverse  Possession.— The  principal  case  Is  dtcd  ia 
Field  V.  Brown,  24  Gratt  86,  08.  94,  M.  See  mono- 
graphic noie  on  ''Adversary  Possessions*'  appended 
to  Nowlln  V.  Reynolds.  25  Qratt.  187. 
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oU.  The  declaration  alleged  that  the 
plaintiff  was  possessed  of  a  water  grist 
mtU,  duly  and  regularly  established,  and 
situate  on  the  land  belonging  to  the  plain- 
tiff, and  that  the  defendant  did  voluntarily, 
by  raising  a  dam,  stop  the  stream  on  which 
the  plaintiff's  mill  is  situate,  below  the  said 
mill,  and  the  water  flowed  back  and  inun- 
dated and  obstructed  the  machinery  and 
water  works  of  the  plaintiff's  mill,  by 
which  obstruction  the  grinding  of  the  mill 
became  difScult  and  the  plaintiff's  profits 
were  thereby  greatly  lessened.  Issue  was 
joined  on  the  plea  of  not  guilty,  and  the 
jury  on  the  24th  of  September  1830,  found 
a  verdict  for  the  plaintiff,  and  assessed  his 
damages  to  two  hundred  dollars. 

547  *At  the  trial,  the   plaintiff  gave  in 
evidence  an  order  of  the  county  court 

of  Augusta  made  on  the  18th  of  June  1793, 
on  the  motion  of  Anthony  Aylor,  setting 
forth  that  he  desired  to  build  a  water  grist 
mill  on  his  lands  on  Naked  creek,  and 
awarding  him  a  writ  of  ad  quod  damnum ; 
also  the  writ,  with  the  return  of  the  in- 
quest, finding  that  Aylor's  dam  did  no 
damage  to  any  of  the  proprietors,  that  fish 
of  passage  and  ordinary  navigation  were 
not  obstructed,  and  that  the  health  of  the 
neighbours  was  not  annoyed  by  the  stagna- 
tion of  the  water;  and  the  order  of  court 
made  upon  this  return,  granting  leave  to 
Aylor  to  build  his  mill  agreeably  thereto. 
The  plaintiff  farther  gave  in  evidence  a 
deed  made  the  27th  of  March  1809,  from 
Peter  Fishbum  one  of  the  executors  of 
Anthony  Aylor,  to  George  Aylor,  convey- 
ing the  testator's  land  on  Naked  creek. 
The  plaintiff  also  introduced  the  testimony 
of  several  witnesses.  1.  Of  John  F.  Can- 
koff,  who  proved,  that  he  rented  from  the 
plaintiff  about  20  acres  of  the  land  on  which 
the  mill  in  the  declaration  mentioned  is 
situate,  together  with  said  mill,  from  the 
latter  part  of  November  1827  until  the  latter 
part  of  November  1828,  for  the  sum  of  100 
dollars;  that  he  attended  the  said  mill,  and 
a  saw  mill  near  the  same,  on  the  said  20 
acres,  and  enjoyed  the  proceeds  under  his 
lease ;  that  during  the  lease  the  defendant 
repaired  or  rebuilt  his  dam  on  the  same 
stream,  below  the  said  mills  of  the  plain- 
tiff; that  after  such  repairing  or  rebuilding 
was  completed,  the  witness  found  that  his 
enjoyment  of  the  plaintiff's  mills  aforesaid 
was  impaired,^  in  consequence  of  the  water 
being  backed  in  plaintiff's  tail  race  more 
than  it  had  been  previously ;  that  the  injury 
bustained  by  the  witness  was  in  conse- 
quence of  not  being  able  to  run  the  grist 
mill  and  saw  mill  at  the  same  time,  so 
constantly  as  he  could  before,  by  reason  of 
the  back  in>ater  aforesaid;  that  the  grist 
mill  could  be  run  as  constantly  as  before, 
but  the  saw   mill  could  not  be  run  as 

548  constantly,  at  the  *8ame  time;  that 
he  thought  the  grist  mill  ran  some- 
what slower  than  before ;  that  he  thought 
himself  injured  about  40  dollars  by  the 
diminution  of  sawing;  and  that  he  had  no 
knowledge  of  the  situation  or  condition  of 
the  dam  and  mills  of  the  plaintiff,  or  of  the 
dam  and  mill  of  the  defendant,  previous 
to  his  lease  aforesaid. 

2.  The  testimony   of    Martin    Orebough, 
who  proved,  that  on  the  31st  of  August  1829 


he  measured  the  depth  of  water  over  a  sill 
in  the  stream,  about  16  feet  below  the 
plaintiff's  line,  and  about  160  yards  below 
the  plaintiff's  mills,  and  found  the  depth 
upon  said  sill  to  be  20  inches ;  that  on  the 
20th  of  August  1830  he  again  measured  the 
depth  of  water  on  said  sill,  and  found  it  to 
be  16  inches,  and  also  measured  the  depth 
of  water  on  the  apron  of  plaintiff's  mill 
wheel,  and  found  it  to  be  two  inches ;  that 
he  had  no  knowledge  what  was  the  depth 
of  water  on  said  sill  and  apron  at  the  time 
this  suit  was  instituted,  but  had  not  ob^ 
served  that  it  varied  from  what  it  was  at 
the  time  of  said  measurement;  that  he  had 
known  the  said  mills  and  dam  of  ,the  plain- 
tiff about  eight  or  nine  years,  but  was  un- 
able to  say  whether  the  backing  of  the 
water  from  the  defendant's  dam  had  ever 
varied  during  his  observation,  except  that 
at  some  times  it  was  greater  than  at  others, 
owing  to  the  defendant's  dam  being  full  or 
otherwise;  that  at  some  times  he  could  see 
a  current  over  said  sill,  when  the  gates  of 
the  defendant's  dam  were  drawn,  and  at 
other  times,  when  said  dam  was  full,  it 
was  dead  water  over  said  sill ;  and  that  the 
length  of  the  apron  aforesaid  was  about 
five  feet.  The  sill  spoken  of  by  the  wit- 
ness is  the  log  mentioned  in  the  inquest  of 
the  jury  found  on  the  writ  of  ad  quod  dam- 
num which  issued  on  the  application  of 
Hugh  Donaghe.  [This  inquest  is  recited 
after  tho  statement  ot  the  evidence  on  the 
part  of  defendant — where  see  it.] 

3.  The  testimony  of   John    Taylor,    who 

proved  that  from  the  1st  of  March 
549      to  the  last   of    October    1827    he  *at- 

tended  the  said  mills  of  the  plaintiff, 
as  miller;  that  during  that  time,  when  the 
defendant's  dam  was  full,  the  water  was 
backed  over  the  aforesaid  sill  into  the 
plaintiff's  tail  race,  in  consequence  of  which 
the  witness  could  not,  without  much  trouble 
and  difSculty,  run  both  wheels  (that  is  to 
say,  the  wheels  of  the  grist  and  saw  mill) 
at  the  same  time ;  that  the  backing  of  the 
water  was  often  increased  by  the  collection 
of  trash  at  a  water  gate  in  the  fence  across 
the  stream,  some  short  distance  above  the 
sill  aforesaid ;  and  that  the  witness  knew 
nothing  of  the  plaintiff's  mills  and  dam  be- 
fore he  acted  as  miller  aforesaid,  or  about 
the  state  of  the  water  at  the  time  of  the 
institution  of  this  suit. 

4.  The  testimony  of  James  Campbell,  who 
proved,  that  he  removed  to  Augusta  and 
the  neighbourhood  of  the  plaintiff's  mills, 
in  the  year  1795,  having  visited  the  neigh- 
bourhood the  previous  year;  that  he  lived 
in  that  neighbourhood,  with  the  exception 
of  four  or  five  years,  until  1812,  when  he 
left  it,  and  resided  in  Bath  county  until 
about  two  years  since,  at  which  time  he 
returned  to  Augusta,  and  had  since  resided 
near  the  plaintiff's  land ;  that  when  he  first 
came  to  Augusta  in  1794,  the  defendant's 
land  belonged  to  Hugh  Donaghe ;  that  there 
was  then  a  dam  upon  the  stream  on  Don- 
aghe's  land,  about  the  same  place  where 
the  defendant's  dam  is  now,  but  the  present 
dam  is  a  few  feet  higher  up  the  stream 
than  the  old  dam  was  when  he  first  saw  it, 
at  which  time  one  end  of  the  dam  rested 
against  an  ash  tree,  but  at  present  that  end 
of  the  dam  is  a  few  feet  above  the  ash  tree, 
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and  is  connected  with  it  by  an  offset  which 
rests  against  said  ash  tree ;  that    the  other 
end  of  the  dam    crosses  the  stream  at  least 
five  feet  higher  than  the  corresponding  end 
of  the  old  dam  when  first  observed  by    the 
witness;  that  about  thirty  years  ago,    the 
dam  then  standing  on  defendant's  land  was 
washed  away;  that  the    witness    then    as- 
sisted John  Donaghe  the  son  of  Hugh,  who 
at  that  time   owned  the  said  land,  in 
550      ^rebuilding  the  dam;  that   the  under 
logs  or  foundation  being   still    stand- 
ing, the  dam  was   rebuilt    thereon,    of   the 
same  height,  as  the  witness  believes,  with 
the  old  dam ;  that  he  has   since   repeatedly 
assisted  in  stopping  holes  in  the  dam ;  that 
the  present  dam  is  not  higher  than  the  old 
dam,  and    the    witness    believes    does    not 
back  the  water  more— the  old    dam,     when 
full,   backed    the    water   to    the    plaintiff's 
mill    wheel,     and    the    present   dam     does 
the    same,    when    full; — that    in    the    year 
1794     the     witness     had     a      conversation 
with    Hugh    Donaghe,    in    which    the    lat- 
ter stated  that   his  dam    backed    the    water 
under  the  plaintiff's  mill  wheel ;  that  about 
two   years  ago  the  witness  had  a  conversa- 
tion with  the  plaintiff,  in  which  the  plain- 
tiff complained  that    the    defendant    would 
not  lower  his  dam,  and  that  he  had  offered 
to  arbitrate    the   dispute  with   the  defend- 
ant, which  he   refused.     The   witness  then 
stated  to  the  plaintiff  that  the  dam  was  not 
higher  that  it  always  had  been,  and  stated 
also  what  Hugh   Donaghe  had  told  the  wit- 
ness as  aforesaid ;  to    which    the    plaintiff 
replied    that   the  dam  had   always  been  too 
high,    and  that  he  always  complained  of  it 
to    the  said    Hugh   and  the  said  John  Don- 
aghe.    In    said   conversation   between   the 
plaintiff  and  the   witness,    the   former   did 
not  allege  that  the  dam  was  then  higher  or 
backed  the  water  more  than  at  any  previous 
period. — Witness  further  testified,  that  when 
he  first  came  to  Augusta,  Hugh  Donaghe's 
saw  mill  had  been  built  some  years,   where 
the    defendant's  saw    mill  now  stands,  and 
there   was  then  no  grist  mill  on  Donaghe's 
land ;  that    a    few    ^'ears  after  the  witness 
came    to    Augusta,    John   Donaghe  built  a 
grist  mill  on  the    site    of    the    defendant's 
present  grist  mill ;  that  the  said  dam  on  the 
defendant's  land  has  always  been  kept  up, 
except    when    occasionally    washed    away, 
ever  since  the   witness  came   to   Augusta, 
and    the  water  used,   first  for  the  saw  mill, 
and    after    the    erection    of  the  grist  mill, 
for  both  mills,  until    the    present    time,  so 
far  as    the    witness    has   observed  or 
551      ^understood:  that   when   the   witness 
first  came  to  Augusta,  the  plaintiff  had 
a  dam  and  a  grist  mill  on  his  land ;  that  said 
dam    was    used    by    the    plaintiff  until  the 
witness  removed  to  Bath    in    1812,    and    is 
still  standing,  but  after    the    witness's  re- 
moval the  plaintiff  built  a  new  dam  for  his 
mills,  ten  or  fifteen  feet  below  his  old  dam, 
which  is  higher  than   the  old  dam,  and  the 
space    between    filled    up    with   stones  and 
dirt. 

5.  The  testimony  of  Henry  Amon,  who 
proved,  that  some  short  time  (perhaps  be- 
tween six  and  eighteen  months)  before  the 
death  of  John  Donaghe,  which  happened  in 
September  1811,  he  heard  a  conversa- 
tion between  the  plaintiff  and  said  John,  in 


which  the  plaintiff  stated  to  Donaghe.  that 
he  was  about  to  repair  his  mill,  and  that 
he  wanted  Donaghe  to  take  his  dam  down ; 
to  which  Donaghe  replied,  he  would  not 
take  it  down, — that  it  had  stood  so  long", 
and  he  had  calculated  his  gears  in  his  mill 
according  to  the  height  of  the  dam  and  the 
water;  and  he  would  not  pull  it  down.  At 
the  time  of  this  conversation,  Donaghe  had 
workmen  engaged  in  repairing  his  mill. 
The  said  Donaghe's  dam  had  then  been 
standing  a  good  many  years.  The  defend- 
ant's present  dam  does  not  appear  to  the 
witness  to  be  higher  than  the  old  dam  was 
from  the  time  the  witness  first  knew  it» 
about  thirty  years  ago. 

The  defendant    then    introduced    as  evi- 
dence,  an   order  of  the    county    court    of 
Augusta  made  on  the  application    of  Hugh 
Donaghe  on  the  16th  of  October  1792,  as  fol- 
lows— **On  the  motion   of   Hugh  Donaghe, 
who   desires  to  build   a  water  grist  mill  on 
his  lands  on  Naked  creek  in    this  county,  a 
writ  of  ad  quod  damnum    is   awarded  him, 
to  be  directed  to  the  sheriff,  and  to  be  exe- 
cuted on  the  first  Monday  in  January  next, 
pursuant"    &c.— also  another  order  of  said 
county  court  made  on  the  16th  October  1793, 
in    these    words:     *'The    writ    of    ad  quod 
damnum  which  was  granted  to   Hugh  Don- 
aghe     being      returned,       together      with 
the   inquest    of    the    jurors     thereto 
552      ^annexed,    on  the   motion  of  the  said 
Donaghe    leave    is    granted    him    to 
build  a  mill  agreeable  to   the  report  of  the 
said  jurors."    The  said   defendant  also  ad- 
duced, 1.  The    testimony  of  Hatch  Clarke, 
who  proved,  that  he  had  known  the  dam  and 
mills  of  the  defendant  about  twelve  or  thir- 
teen years ;  that  he  does  not  know  whether 
the  dam  is  higher  or  backs  the  water  more 
than  when  he  first  knew  it ;  that  he  has  not 
perceived  any  difference  in  these  respects ; 
that  the  witness  assisted  in   rebnilding  the 
present  dam  about  two  years  ago ;  that  it  is 
about  the  same  place  with  the  former  dam, 
which  was  washed  away,  but  a  little  higher 
up  on    the  stream,  to    keep  it    from  being 
washed    away  in  consequence   of    the  soft- 
ness of  the  earth  and  the    direction    of   the 
current:  that  the  witness  had   a   conversa- 
tion with  the  plaintiff  since  the  institution 
of  this  suit,  in   which  the  plaintiff   stated, 
that  he  had    applied    to    the    defendant    to 
arbitrate  the  controversy,  which  the  defend- 
ant refused — that  he  could   iv>t    submit   to 
the  injury  any  longer— that  he  had  gone  to 
John  Donaghe  in  his  lifetime  and  told  him 
his  dam   was  too  high,  to  which   he  replied 
that  he  had  made  his  calculations  according 
to  the  height  of  his  dam,  and  would    make 
no  alterations  in  it — and  that  the  plaintiff 
had  told  Donaghe  he  would  sue  him.     The 
witness    turther  testified  that  within  a  few 
years,   not  exceeding    three,    the    plaintiff 
has  altered    his    saw  mill  from   a  year  mill 
to  a  flutter  wheel  with  a  patent  shoot,  which 
from  the  appearance  of  the  current  requires 
a  good  deal  more  water  than  formerly. 

2.  The  testimony  of  John  Comsey,  who 
proved,  that  about  twelve  or  thirteen  years 
ago,  the  dam  on  the  defendant's  land  was 
washed  away,  and  the  witness  assisted  in 
rebuilding  it ;  that  it  was  not  rebuilt  higher 
that  the  former  dam,  and  the  witness  did 
not  perceive  that  it  backed  the  water  more ; 
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that  the  present  dam  was  rebuilt  about  two 
jears  ago,  about  the  same  place  as  the  dam 
which  the  witness  assisted  to  re- 
553  build,  one  *end  of  the  present  dam 
resting  against  the  ash  tree  afore- 
said, and  the  other  standing  a  few  feet 
hig^her  up  the  stream  than  the  correspond- 
ing^ end  of  the  former  dam;  that  the  present 
dam,  the  witness  thinks,  is  not  higher 
than  the  one  he  assisted  to  rebuild,  and  he 
does  not  know  whether  it  backs  the  water 
more  than  it  was  formerly  backed ;  that  he 
never  examined  how  far  the  water  was 
backed  at  any  period ;  that  the  foundation 
of  the  dam  which  the  witness  assisted  in 
building  was  a  mail  rock,  the  lower  end  of 
which  being  washed  away  by  the  current, 
the  present  foundation  is  in  consequence  a 
little  higher  up;  and  that  the  water  is  taken 
out  of  the  dam  about  the  same  height  as 
formerly. 

At  the  time  the  orders  aforesaid  of  the 
county  court  were  read  in  evidence  by  the 
defendant,  the  writ  of  ad  quod  damnum  and 
the  inquest  of  the  jury,  therein  referred  to, 
could  not  be  found ;  but  being  afterwards 
found  in  the  progress  of  the  trial,  they 
were  given  in  evidence  to  the  jury  by  the 
plaintiff.  The  writ  bears  date  the  27th  of 
October  1792,  and  is  in  the  usual  form. 
The  inquest  of  the  jury  is  dated  the  7th  of 
January  1793.  It  finds  that  no  mansion 
house  or  ofiBce,  curtilage,  garden,  orchard 
or  lands  will  be  overflowed,  no  fish  of 
passage  nor  ordinary  navigation  be  ob- 
atructed,  nor  the  health  of  the  neighbours 
be  annoyed;  and  it  directs  that  the  water 
shall  not  be  raised  by  the  dam  farther  than 
a  certain  log  in  an  old  dam. 

It  was  proved  on  the  part  of  the  plain- 
tiff, that  he  has  been  in  possession  and  en- 
joyment of  the  land  on  which  his  said  mills 
and  dam  are  situate,  upwards  of  thirty 
years. 

On  the  part  of  the  defendant  it  was 
proved  that  he  purchased  the  land  on  which 
his  said  mills  and  dam  are  situate,  from  the 
heirs  of  John  Donaghe,  about  eight  years 
ago,  about  which  time  the  same  was  con- 
veyed to  him ;  since  which  he  has  been  in 
the  possession  and  enjoyment  thereof. 
554  *And    this    being    all  the  evidence 

introduced  on  the  trial,  after  the  same 
had  been  heard,  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury,  that  if 
they  bHieved  that  the  alleged  grievance 
in  the  declaration  mentioned  was  the  mere 
consequence  of  the  defendant's  use  and 
enjoyment  of  the  water  of  the  stream  in 
said  declaration  mentioned,  by  means  of  his 
dam  for  the  propelling  of  his  mills,  and 
that  said  defendant,  orior  to  said  alleged 
grievance,  had  been  in  such  use  and  enjoy- 
ment for  more  than  twenty  years,  and  that 
such  use  and  enjoyment  was  exclusive  and 
adversary  for  more  than  twenty  years  im- 
mediately before  the  alleged  grievance, — 
then,  such  exclusive  and  adversary  use  and 
enjoyment  was  to  be  regarded  by  the  jury 
as  conclusive  evidence  of  the  defendant's 
right  to  the  use  and  enjoyment  of  the  said 
water,  to  the  extent  of  said  exclusive  and 
adversary  use  and  enjoyment.  But  the 
court  refused  to  give  the  instruction  asked, 
and  in  lieu  thereof  gave  the  following  in- 
struction, to  wit:  **The  inquest  of  the  jury 


authorized  Hugh  Donaghe  to  raise  a  dam 
that  would  deepen  or  throw  the  water  back 
in  Naked  creek  to  a  sill  a  few  feet  below 
Aylor's  line.  No  height  is  specified  for  the 
dam.  On  erecting  his  dam,  if  Donaghe 
found  that  the  water  would  flow  further  up 
than  the  sill,  and  extend  upon  the  lands  of 
Ay  lor,  he  ought  to  have  obtained  a  second 
writ  of  ad  quod  damnum,  and  asked  the 
permission  of  the  court  to  raise  it  to  the 
height  he  wanted  it.  Those  claiming  under 
him  now  claim  a  right  to  keep  the  dam  at 
its  present  height,  from  twenty  years  quiet 
possession,  and  asked  the  court  to  instruct 
the  jury  to  the  effect  that  twenty  years 
quiet  possession,  acquiesced  in  and  admitted 
by  Ay  lor,  would  bar  his  action,  because  the 
law  would  presume  that  he  had  granted  the 
right  of  flowing  the  water  on  his  lands : 
but  the  testimony  which  Aylor  has  pro- 
duced respecting  his  complaints  from  time 
to  time  of  the  injury  he  sustained  from  the 
refluent  water,  and  the  evidence  by 
555  *which  he  attempted  to  shew  that  the 
present  dam  of  the  defendant  is  higher 
than  the  former  dam,  and  the  present  injury 
complained  of  is  of  more  recent  date  than 
the  time  of  erecting  the  dam,  is  proper 
evidence  to  rebut  the  presumption  that  Ay- 
lor ever  did  consent  to  raise  the  dam  higher 
than  was  contemplated  by  the  inquest  of 
the  jury  in  1793."— To  the  opinion  of  the 
court  refusing  the  former  and  giving  the 
latter  instruction,  the  defendant   excepted. 

The  defendant  then  moved  the  court  to 
instruct  the  jury,  that  if  they  should  be- 
lieve, from  the  evidence  in  the  cause,  that 
more  than  twenty  years  before  the  griev- 
ance complained  of  in  the  declaration,  the 
defendant  was  in  the  use  and  enjoyment  of 
the  water  of  said  stream,  in  the  manner 
and  for  the  purpose  aforesaid,  and  that  the 
plaintiff  at  that  time  complained  to  the 
then  proprietor  of  the  defendant's  land,  of 
such  use  and  enjoyment,  and  threatened  to 
sue  him  if  the  dam  was  not  lowered,  and 
he  then  refused  to  lower  his  dam,  claiming 
the  right  to  keep  it  at  the  height  it  then 
was;  and  that  since  such  refusal  the  dam 
has  been  kept  up  to  the  same  height,  and 
the  use  and  enjoyment  of  the  water  con- 
tinued, with  the  knowledge  and  against  the 
consent  of  the  plaintiff,  during  the  whole 
time  which  has  subsequently  elapsed, — 
then,  such  use  and  enjoyment  must  be  re- 
garded as  adversary,  and  if  exclusive  for 
more  than  twenty  years,  is  conclusive  evi- 
dence of  the  defendant's  right  to  the  use 
and  enjoyment  of  the  water  to  the  extent 
aforesaid ;  which  instruction  the  court  re- 
fused to  give;  and  the  defendant  excepted. 

After  the  verdict  was  rendered  for  the 
plaintiff  as  aforesaid,  the  defendant  moved 
the  court  to  grant  him  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to 
evidence :  which  motion  the  court  over- 
ruled, and  the  defendant  excepted. 

From  the  judgment  of  the  circuit  court, 
the   defendant    prayed    an    appeal    to  this 

court,  which  was  allowed. 
556  .  ^Johnson,  for  the  appellant,  insisted 
that  an  adversary  possession,  in  the 
cases  of  this  nature,  for  20  years,  rendered 
it  unnecessary  for  the  possessor  to  prove  his 
right ;  that  such  a  possession  was  conclu- 
sive, unless  it  had  been  resisted ;  and  that 
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complaint,  but  by  suit.  The  intervening 
complaint  of  Aylor,  resisted,  and  not  vin- 
dicated by  suit,  rather  strengthened  the 
possessor's  right,  because  it  proved  the 
adversary  character  of  the  possession,  and 
the  knowledge  of  its  being  adversary.  He 
cited  The  Mayor  of  Hull  v.  Horner,  Cowp. 
108;  Eldridgev.  Knott&c.,Id.  214;  Holcroft 
V.  Heel,  1  Bos.  &  Pul.  400 ;  Campbell  v. 
Wilson,  3  East  294;  2  Wms.  Saund.  17Sa; 
Bealey  v.  Shaw,  6  Bast  208;  Coalter  v. 
Hunter,  4  Rand.  58. 

Robinson,  for  the  appellee,  contended 
that  the  flowing  back  of  the  water  for  20 
years  was  not  conclusive  evidence  of  right, 
but  might  be  repelled  by  circumstances. 
In  the  case  of  The  Mayor  of  Hull  v.  Horner, 
where  the  enjoyment  was  for  350  years,  lord 
Mansfield  takes  the  distinction  between 
time  as  a  bar,  and  time  as  evidence ;  treat- 
ing the  one  as  conclusive,  the  other  not. 
The  same  distinction  is  again  made  in 
Eldridge  v.  Knott  &c.  where  there  were 
37  years  after  demand  and  refusal.  Hol- 
croft V.  Heel,  as  it  is  reported,  was 
thought  to  go  too  far,  as  appears  from 
Campbell  v.  Wilson.  In  Saunders  the 
possession  is  treated  as  only  presumptive, 
not  conclusive.  2  Wms.  Saund.  175b. 
Bealey  v.  Shaw  shews  that  if  the  enjoyment 
be  contested,  the  contest  will  detract  from 
its  weight.  The  presumptive  character  of 
the  evidence  is  noticed  in  Coalter  v.  Hunter, 
4  Rand.  65.  In  accordance  with  this  is  3 
Starkie  on  Ev.  1214,  1217.  1671.  He  cited 
also  Fenwick  v.  Reed,  7  Eng.  Com.  Law 
Rep.  79;  Livett  v.  Wilson,  3  Bingh.  115; 
11  Eng.  Com.  Law  Rep.  57,  and  Summer 
V.  Tileston  Ac,  7  Pick.  198.  There  was  no 
difficulty,  he  said,  except  that  growing  out 
of  the  opinion  of  lord  EUenborough  in 
Bealey     v.    Shaw,    6   East     215-16.      But 

that  case  may  be  explained.  The 
557      ^possession  meant  is  one  not  disputed, 

and  the  right  to  enjoy,  a  right  not 
contested.  The  rule,  at  most,  would  only 
be  like  the  rule  of  fraud  per  se.  Posses- 
sion of  chattels  in  the  grantor  inconsistent 
with  the  conveyance  is  per  se  fraudulent. 
Enjoyment  for  20  years  without  interrup- 
tion and  without  contest  is  per  se  evidence 
of  a  right  to  enjoy.  But  in  the  one  case 
the  possession  may  be  explained  and  shewn 
not  to  be  inconsistent.  And  so  in  the  other 
it  may  be  shewn  that  the  right  to  enjoy 
was  not  acquiesced  in,  but  contested,  and 
thus  the  idea  of  a  grant  from  the  party  con- 
testing be  excluded.  In  this  case,  the  proof 
rebuts  any  presumption  of  a  grant  from 
Aylor  to  Donaghe. 

Johnson,  in  reply,  said,  he  supposed  that 
in  such  caes  the  proof  from  time  might  be 
rebutted ;  but  the  question  was,  by  what 
sort  of  evidence?  If  the  presumptive  proof 
be  unanswered,  it  is  conclusive.  Here,  he 
insisted,  it  was  not  answered.  The  record 
in  Donaghe's  case  cannot,  he  admitted, 
protect  those  claiming  under  him,  beyond 
the  log;  but  if  the  record  cannot  aid, 
neither  can  it  injure.  And  throwing  this 
record  out  of  the  case,  it  rested  upon  the 
complaints  of  Aylor.  What  the  plaintiff 
himself  said  of  his  former  complaints, 
unless  assented  to  by  the  defendant,  was 
no  proof,  and  complaint  made  after  20  years 


possession  had  given  right,  could  notafifect 
that  right.  It  would  seem  strange  if  a 
mere  claim  of  title,  even  within  the  2D 
years,  without  any  act  in  vindication  of  it* 
should  be  of  weight;  for  the  defendant  be- 
ing in  possession  could  not  sue,  and  was 
compelled  to  wait  for  the  plaintiff  to  sue* 
to  try  the  right.  It  was  said,  there  must 
be  acquiescence.  But  does  not  he  acquiesce 
in  my  right,  who,  knowing  that  I  hold 
claiming  right,  brings  no  action,  and  does 
no  act  to  interrupt  my  possession? 
CARR,  J.     This  case  turns  upon  several 

opinions  of   the    court  below.      The 
558      iirst  and  second   instructions  *asked 

of  the  court,  I  consider  as  essentially 
the  same;  to  wit,  to  instruct  the  jury,  that 
if  it  was  proved  to  their  satisfaction  that 
the  defendant,  and  those  under  whom  he 
claimed,  had  been  for  more  than  20  years 
in  the  exclusive  and  adversary  possession 
and  exercise  of  the  right  of  raising  the 
water  in  Naked  creek  to  the  height  at  which 
it  stood  when  the  grievance  complained  of 
was  inflicted,  such  exclusive  and  adversary 
enjoyment  and  use  must  be  taken  by  them 
as  conclusive  evidence  of  the  right  of  the 
defendant  to  raise  the  water  to  that  height. 
The  court  refused  to  give  this  instruction, 
and  I  think,  very  properly.  The  difference 
between  time  as  a  bar,  and  time  used  as 
evidence,  is  very  clearly  shewn  by  lord 
Mansfield,  in  The  Mayor  of  Hull  v.  Homer, 
Cowp.  106,  and  Eldridge  v.  Knott  &c..  Id. 
214.  In  the  first  he  says — *  *There  is  a  great 
difference  between  length  of  time  which 
operates  as  a  bar  to  a  claim,  and  that  which 
is  only  used  by  way  of  evidence.  A  jury 
is  concluded  by  length  of  time  that  operates 
as  a  bar:  as  where  the  statute  of  limita- 
tions is  pleaded  in  bar  of  a  debt ;  though 
the  jury  is  satisfied  that  the  debt  is  due 
and  unpaid,  it  is  still  a  bar.  But  length 
of  time  used  merely  by  way  of  evidence, 
may  be  left  to  the  consideration  of  the 
jury,  to  be  credited  or  not,  and  to  draw 
their  inference  one  way  or  the  other  accord*- 
ing  to  the  circumstances."  In  Coalter  v. 
Hunter,  4  Rand.  58,  the  question  was  about 
a  water  right,  and  Hunter  relied  on  the 
exclusive  and  uninterrupted  use  for  more 
than  twenty  years;  but  though  this  was 
proved,  it  did  not  prevent  the  coart  from 
inquiring  into  the  origin  of  the  claim. 
They  said,  **It  is  of  the  very  nature  of  pre- 
sumptive proof,  that  it  yields  to  that  which 
is  positive."  They  examined  the  evidence, 
and  finding  it  to  establish  the  fact  that 
Hunter  first  acquired  and  afterwards  held 
the  use  of  the  water  by  permission  merely, 
they  ask,  *'When  a  loan  is  positively 
proved,  how  can    we    presume    a    grant?" 

Looking  at  the  english  cases  since 
559      lord  Mansfield's  time,    we  *find   some 

seeming  contrariety ;  but  in  the  main, 
I  think  they  clearly  establish  the  same 
doctrine.  In  Holcroft  v.  Heel,  1  Bos.  3t 
Pul.  400,  it  would  seem  from  the  case  as 
reported,  that  Eyre,  C.  J.,  decided  the  un- 
disturbed possession  of  a  market  by  the 
defendant  for  23  years  to  be  a  clear  bar  to 
the  plaintiff's  right  of  action.  But  from  an 
explanation  given  of  this  case  four  years 
after  in  Campbell  v.  Wilson,  3  East  294, 
by  Lte  Blanc,  J.,  who  had  been  of  counsel 
in    the  cause,  the  facts  appeared  to  be  that 
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the  cotirt  did  disapprove  of  the  opinion 
^iven  at  nisi  prius,  that  the  time  was  a 
clear  bar,  and  would  have  sent  the  case 
back ;  but  thej  would  have  sent  it  with  an 
intimation  of  their  opinion,  that  if  it  went 
to  trial  on  the  same  facts,  it  should  be  left 
to  the  jury  to  find  for  the  defendants,  upon 
the  ground  of  the  presumption,  of  a  grant 
after  20  years  uninterrupted  user  of  the 
market:  and  the  plaintiffs  counsel  said,  that 
if  it  were  to  be  left  to  the  jury  in  that 
manner,  with  the  recommendation  of  the 
court  in  favour  of  such  presumption!  it 
would  answer  no  purpose  to  go  to  trial 
again.  And  in  this  case  of  Campbell  v. 
Wilson,  lord  Ellen  borough  says—**  It  might 
indeed  be  too  much  to  say,  in  the  case  of 
Holcroft  V.  Heel,  that  the  adverse  user  of 
the  neighbouring  market  for  20  years  was 
a  bar  to  the  action  by  the  grantee  of  the 
crown.  In  strictness  it  was  not."  And 
Orose,  J.,  says,  '*As  to  the  question  of  law, 
I  agree  with  the  case  of  Holcroft  v.  Heel 
as  it  has  been  explained  by  my  brother  tit, 
Blanc,  but  no  further. "  The  case  of  Camp- 
bell V.  Wilson  clearly  overrules  that  of 
Holcroft  V.  Heel,  taken  as  reported.  There, 
a  right  of  way  was  in  contest,  and  an  ad- 
verse exercise  of  that  easement  for  more 
than  20  years,  under  a  claim  of  right,  was 
proved.  The  judge  at  nisi  prius  instructed 
the  jury  that  if  they  were  satisfied  that  the 
enjoyment  was  adverse,  and  had  continued 
20  years  and  upwards  before  the  action,  it 
was  a  sufficient  ground  for  their  presuming 
the    grant  pleaded  by    the    defendant:  but 

that  if  they  were  satisfied  fi'om  the 
560      *whole  evidence,  that  the   enjoyment 

had  been  only  by  leave  and  favour,  or 
otherwise  than  under  a  claim  or  assertion 
of  right,  it  would  repel  the  presumption  of 
a  grant.  It  is  clear  that  the  judges  thought 
this  instruction  a  little  too  broadly  given ; 
yet  as  the  evidence  did  not  in  their  opinion 
take  away  the  ground  of  presumption,  they 
thought  it  best  not  to  send  the  cause  back. 
Thus  lord  Ellen  borough  says  (after  stating 
the  facts),  ** There  was  therefore  no  reason 
why  the  jury  should  not  make  the  presump- 
tion, as  in  other  cases,  that  the  defendant 
acted  by  right;  and  that  was  in  substance 
the  direction  of  the  learned  judge.'*  Grose 
says,  **It  appears  that  the  judge  left  the 
question  to  the  jury  upon  the  evidence, 
whether  the  enjoyment  originated  under  a 
grant,  or  in  any  other  manner?  and  there- 
fore I  cannot  say  that  upon  this  evidence 
the  jury  might  not  make  the  presumption 
which  they  have  done ;  though  had  I  been 
one  of  them,  I  do  not  know  that  I  should 
have  dared  to  do  so."  Lawrence,  J.,  says, 
^*No  doubt  but  that  adverse  enjoyment  of 
the  right  of  way  for  20  years,  unexplained, 
is  evidence  sufficient  for  the  jury  to  found 
a  presumption  that  it  was  legal  enjoyment ; 
and  such,  in  effect,  was  the  opinion  of  the 
learned  judge  in  his  direction  to  them." 
It  is  most  clear,  from  all  that  is  said  in 
this  case,  that  the  court  thought  the  20 
years  possession  no  bar,  but  presumptive 
evidence  only.  I  have  stated  this  case  the 
more  fully,  because  of  its  bearing  on  the 
case  of  Bealey  v.  Shawf  6  East  208.  There 
the  defendants  had  long  possessed  a  mill, 
which  was  fed  by  water  taken  by  a  sluice 
from  the  river  Irwell,  leaving  a  considera- 


ble quantity  still  flowing  in  the  channel  of 
the  river.  In  the  year  1787  the  plaintiff 
comes  to  a  spot  lower  down  the  stream,  and 
erects  a  weir,  mill,  and  other  works  on  his 
own  land,  and  enjoys  the  rest  of  the  water 
which  the  defendants  had  not  been  accus- 
tomed to  divert.  Four  years  after,  the  de- 
fendants so  enlarged  this  sluice  as  to 

561  interfere  materially  with  *the   opera- 
tion of  the  works   below ;  for    which 

the  action  was  brought.  It  will  be  seen 
from  this  statement,  that  the  question  of 
20  years  possession  could  not  arise  here, 
and  that  every  remark  on  that  subject  must 
be  extrajudicial.  Yet  great  reliance  has 
been  placed  on  an  observation  of  lord 
Ellenborough.  He  says,  **I  take  it,  that 
20  years  exclusive  enjoyment  of  the  water, 
in  any  particular  manner,  affords  a  con- 
clusive presumption  of  right  in  the  party 
so  enjoying  it,  derived  from  grant  or  act 
of  parliament."  In  the  first  place,  this  is 
an  obiter  dictum :  in  the  second,  though  the 
word  conclusive  is  rather  oddly  joined  with 
the  word  presumption  (it  being  of  the  very 
essence  of  presumptive  evidence,  that  it 
must  yield  to  stronger  proof)  yet  we  must 
understand  lord  Ellenborough  to  mean,  by 
a  conclusive  presumption,  a  presumption 
which,  unexplained  or  uncontradicted, 
will  conclusively  authorize  a  jury  to  find 
the  fact.  This  construction  is  necessary  to 
reconcile  lord  Ellenborough  to  the  whole 
course  of  decision, — indeed  to  reconcile  him 
with  himself;  for  in  the  case  last  cited,  of 
Campbell  v.  Wilson,  decided  only  two  years 
before  this,  lord  Ellenborough  and  the 
whole  court  held  that  20  years  possession 
was  simply  presumptive  evidence  to  be 
explained  or  rebutted  like  any  other  pre- 
sumption. In  Livett  v.  Wilson,  3  fiing.  115, 
11  Eng.  C.  L.  Rep.  57,  upon  a  question  of 
20  years  possession.  Best,  C.  J.,  says, 
'*I  do  not  dispute  that  if  there  had  been  an 
uninterrupted  usage  for  20  years,  the  jury 
might  be  authorized  to  presume  it  originated 
in  a  deed ;  but  even  in  such  a  case  a  judge 
would  not  be  justified  in  telling  a  jury  that 
they  must,  but  that  they  may,  presume  a 
deed.  If,  however,  there  are  circumstances 
inconsistent  with  the  existence  of  a  deed, 
the  jury  should  be  directed  to  consider  them, 
a^d  decide  accordingly."  And  the  rest  of 
the  court  were  of  the  same  opinion.  I 
think,  then,  the  judge  was  correct  in  refus- 
ing to  instruct  the  jury  that  the  20  years 
possession    was  conclusive    evidence 

562  of  *right.     I  think  he  was  correct  too 
in  the  instruction  which  he  did  give ; 

that  is,  that  the  testimony  in  the  case  of 
Aylor*s  complaints  from  time  to  time  of  the 
injury  he  received  from  the  refluent  water, 
and  the  evidence  by  which  he  attempted  to 
shew  that  the  present  dam  of  the  defendant 
is  higher  than  the  former,  and  that  the  in- 
jury complained  of  is  of  more  recent  date 
than  the  time  of  erecting  the  dam,  &c. 
was  proper  to  be  considered  by  the  jury  as 
evidence  to  rebut  the  presumption.  There 
are  several  cases  in  which  Complaints  and 
claims  are  said  to  be  sufficient  to  shew  that 
the  possession  was  not  acquiesced  in,  but 
was  a  contested  possession :  Bealey  v.  Shaw 
is  one  of  them.  In  the  case  before  us,  I 
am  of  opinion  that  the  ground  for  presum- 
ing a  deed  is  much  weakened  by  considera- 
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tions  which  do  not    apply    to    most   of  the 
english  cases.     No  man  undertakes  to  build 
a  mill  with  us,  until  he  has  obtained  leave 
of  the  court  of  the  county  in  which  the  mill 
is  situated.     In  order  to  get  leave,  he  must 
have  a  writ  of    ad    quod    damnum.     There 
must    be  an  inquest  of  a   jury,    fixing    the 
height  of  his  dam,  reporting  what  land  will 
be  overflowed,    and   several   other  matters. 
Upon  consideration  of  the  whole   of   these 
matters,  the  court,  if  they  think  it  proper, 
give  leave  to   erect  the  dam  and  mill.     All 
this    is  of  record,    and    under  this    record 
evidence  the   party   proceeds   to   build    his 
dam  &c.     This  was  the  case  with  Donaghe. 
The  inquest  did   not   ascertain   the    height 
of  his  dam,  in  any  other  way  than  by  say- 
ing he  should  not   throw  the   water  further 
back  than  a    sill    near    Aylor's    line.     Can 
there  be  a  rational  doubt,  that  it  was  under 
this  inquest  and  leave  of  the  court  he  built 
his   dam,  and,  by    mistake  probably,  built 
it   so    high    as    to  throw  the  water  further 
back    than    the    sill?    If    he    had  relied  on 
any    other  authority  (such  as  a  grant  from 
Aylor)    would  he  not   have  alleged  it  when 
Aylor      was      threatening    suit   and    com- 
plaining   that  his   dam    was  too  high?    In 
the    record     purporting    to     contain 
563      *all    the     evidence,      the     defendant 
produces,    as   the   foundation    of   his 
right  to  build    his   dam,    the    proceedings 
in  the    county    court.     When    it  is  so  obvi- 
ous to  refer  the  dam  and  its  height  to   this 
proceeding,    does   it  not    weaken  much  the 
ground  of  presuming  any  other    authority? 
I  think  so.     And  there  is  a  case  (Fenwick 
v.    Reed,  5  Barn.  &  Aid.   228,  7  Eng.  C.  L. 
Rep.  79, )  which  seems  to  bear  out  the  idea. 
There  a  creditor   by  judgment,   in  the  year 
1752,  by  agreement  with  his  debtor,  entered 
into    possession    of  a  tract  of  land  belong- 
ing to  the   debtor,    to    hold    till     his   debt 
should  be  paid.     He,  and  those  who  claimed 
under  him,  held  till  1801,    when    the  family 
of  the  debtor  filed  a  bill  to  have  a  settlement 
and  a  decree    for  the  land ;    and  in  1821  the 
vice  chancellor  directed  this  action  of  eject- 
ment to    be    brought.     The    question    was 
whether,  after  this  holding  of  49   years,  a 
deed  ought  not  to  be  presumed?    The  judge 
at  nisi  prius  told   the    jury    that    the    real 
question  for  them  to  consider  was,  whether 
they  believed  that  a  conveyance    had    actu- 
ally taken  place;  observing,  that  the  loss  of 
a  deed  of  conveyance  was  less  likely  to  take 
place,    than    of  a  grant    of  a  right  of  way. 
A  new  trial    was  moved  for  on  the  ground 
of   misdirection.     Abbott,    C.    J.,  said,  **I 
am  clearly  of  opinion    that    the    direction 
was    according  to  law.     In  cases  where  the 
original    possession    cannot    be    accounted 
for,    and    would    be    unlawful  unless  there 
had  been  a  grant,  the  rule  may   perhaps  be 
different ;  and  all  the  cases  cited  are  of  that 
description.     Here  the  original   possession 
is  accounted  for,  and  is  considered  with  the 
fact  of  there  being  no  conveyance.'*     After 
some    further  remarks    he  concludes  thus — 
*'In  my   opinion,    presumptions   of   grants 
and  conveyances    have  already   gone  to  too 
great    a    length,  and    I  am  not  disposed  to 
extend    them    further."     Holroyd,    J.,  re- 
marked— **The  true  question  was  presented 
to  the  jury.     In  cases  of  rights  of  way  Ac. 
the  original  enjoyment  cannot  be  accounted 


for,  unless  a  grant    has    been    made  ; 

564  and    therefore  *it    is,  that  from  long" 
enjoyment  such  grants  are  presumed. 

But  even  in  these  cases,  evidence  to  rebat 
such  a  presumption  would  be  admissible.*' 
I  think  this  case  illustrates  strongly  the 
difference  between  our  mill  cases,  and  the 
english  cases  of  water  rights,  rights  of 
way,  &c.  Upon  the  motion  for  a  new  trial 
I  shall  only  say,  that  I  think  the  court 
was  right  in  refusing  it. 

I  am  for  affirming  the  judgment,  in 
omnibus. 

BROCKENBROUGH,  J.  I  concur  in 
affirming  the  judgment. 

BROOKE,  J.  I  think  the  instructions  to 
the  jury  asked  for  by  the  counsel  for  the 
defendant  were  correctly  refused  by  the 
judge,  and  that  the  instructioir  given 
by  the  judge  was  proper  on  the  case  made  b  j 
the  bill  of  exceptions.  What  was  said  by 
lord  Mansfield  in  the  case  of  The  Mayor  of 
Hull  v.  Horner,  Cowp.  108,  that  though  the 
jury  did  not  believe  there  was  a  grant, 
yet  public  utility  required,  for  thequieting- 
of  rights,  that  they  should  presume  a  grant 
under  the  circumstances  of  that  case,  did 
not  forbid  the  introduction  of  opposing 
evidence  to  prove  that  the  presumption  was 
unfounded;  and  though  there  is  a  want  of 
precision  in  the  reporters  or  the  judges, 
in  the  language  used,  there  caa  now  be 
no  doubt  such  evidence  may  be  introduced. 
In  Livett  v.  Wilson,  3  Bing.  115,  11  Eng. 
C.  L.  Rep.  57,  much  is  said  by  all  the 
judges  to  that  effect,  which  I  will  not  re- 
peat here.  But  this  presumption  of  a 
grant  after  20  years  exclusive  and  adver- 
sary possession  and  enjoyment  of  the  way 
or  water,  can  only  apply  to  cases  in  which 
the  possession  can  in  no  other  way  t>e  ac- 
counted for,  than  by  a  g^nt  from  the  plain- 
tiff or  those  under  whom  he  claims.  Where 
that  is  not  the  case,  the  presumption  must 
fail,  as  in  the  case  before  us.  The  use  of 
the    water  is  clearly    accounted    for. 

565  The    establishment    *of    mills    is    a 
matter  publici  juris,  and   without  the 

judgment  of  a  court  the  defendant  was 
not  authorized  to  raise  his  dam  so  as  to  in- 
jure the  plaintiff  or  any  other  person,  nor 
could  they  grant  him  that  right.  To  pre- 
sume the  grant  of  a  thing  which  could  not 
be  granted  by  any  individual,  would  carry 
the  doctrine  greatly  beyond  the  reason  of 
it ;  and  in  none  ot  the  cases  has  the  pre- 
sumption been  relied  on  when  the  posses- 
sion could  be  accounted  for  otherwise  than 
by  grant.  I  think  the  judgment  must  be 
affirmed. 

TUCKER,  P.  I  am  of  opinion  that  the 
instruction  first  asked  for  was  properly  re- 
fused. Whatever  difficulty  there  may  be 
in  reconciling  the  various  authorities,  they 
all  concur  in  making  acquiescence  or  unin- 
terrupted possession  the  foundation  of  the 
presumption.  But  here  the  defendant  asks 
that  the  right  should  be  presumed  from  ex- 
clusive and  adversary  possession  alone, 
without  making  the  freedom  from  interrup- 
tion a  term  in  his  proposition.  Again,  not 
withstanding  some  weighty  opinions  to 
the  contrary,  the  preponderance  of  author- 
ity is  clearly  against  the  conclusiveness  of 
the  presumption.  The  court,  therefore, 
ought    not  to  have  instructed  the  jury  that 
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it  was  conclusive,  and  the  instruction 
which  was  given  was  altogether  correct. 

The  last  instruction  asked  for  is  still 
more  objectionable,  for  it  not  only  requires 
that  the  presumption  should  be  conclusive, 
but  that  it  should  be  raised  from  mere  con- 
tinued adversary  possession,  not  only  with- 
out acquiescence,  but  with  the  knowledge 
and  against  the  consent  of  Aylor.  Now, 
the  presumption  of  right  or  of  a  grant 
arises  from  the  long  acquiescence  of  the 
party,  and  does  not  arise  where  the  enjoy- 
ment is  contested.  Bealey  v.  Shaw,  6  East 
216.  It  would  be  strange  indeed  if  a  grant 
was  to  be  presumed  to  have  been  made  by 
him,  though  he  was  continually  contest- 
ing the  right;  and  accordingly  in  the 
566  caseof  Li vettv.  Wilson,  3  Bing.  MIS, 
11  Eng.  C.  L.  Rep.  57,  it  is  distinctly 
made  an  answer  to  the  presumption,  that 
the  user  **had  been  almost  always  th^  sub- 
ject of  contest."  It  is  also  observable  in 
that  case,  that  no  action  had  ever  been 
brought  asserting  the  rights  of  the  party, 
and  that  his  repeated  complaints  and  denial 
of  the  title  of  his  adversary  were  considered 
as  sufficiently  rebutting  the  presumption  of 
a  g^rant.  I  am  therefore  of  opinion  that 
this  instruction  was  properly  refused. 

The  motion  for  a  new  trial  was  also  prop- 
erly refused.  If  the  evidence  was  not  con- 
clusive of  the  right,  it  was  the  province  of 
the  jury  to  decide  upon  its  weight,  and  I 
see  no  reason  for  disturbing  their  decision. 

I  am  of  opinion  to  affirm  the  judgment. 

Judgment  affirmed. 


The  Bank  of  the  United  States  v. 
Carring^ton  and  Others. 

November.  1888.  Richmond. 
(Absent  Cabbix,*  J.) 

Implied  Trusts  in  Land— Parol   Evidence  to  Prove.t— 

Where  land  is  purchased  and  paid  for  by  one 
person,  and  the  conveyance  is  taken  to  another, 
the  law  will  imply  a  trust  for  the  benefit  of  the 
former:  and  such  purchase  and  payment  ma3'  be 
proved  by  parol  evidence. 

Appeal  from  a  decree  of  the  superiour 
court  of  chancery  for  the  Richmond  dis- 
trict. 

The  bill  was  filed  in  August  1822 
by  George  M.  Carrington,  Richard  A. 
Carrington,  George  W.  Smith  and 
567  *others,  the  nephews  and  nieces  of 
Colonel  Richard  Adams  late  of  the 
city  of  Richmond  deceased,  and  Tabitha 
Adams  and  Elizabeth  G.  Adams,  sisters 
of    the    said    decedent,  setting  forth.  That 

*He  did  not  sit  in  the  cause,  beinff  related  to  some 
of  the  appellees. 
tLands— implied  Trosts— Parol  Evidence  to  Prove.— 

Where  land  is  purchased  and  paid  for  by  one  per- 
son, and  the  conveyance  Is  taken  to  another,  the 
law  will  imply  a  trust  for  the  benefit  of  the  former, 
and  such  purchase  and  payment  may  be  proved  by 
parol.  Deck  v.  Tabler.  41  W.  Va.  8S5,  23  S.  E.  Rep. 
728,  citing  Batik  of  U.  S.  v.  Carrington,  7  Leigh  566. 
For  this  proposition  the  principal  case  is  also  cited 
in  Jarrett  v.  Johnson.  1 1  Oratt  386 ;  Borst  v.  Nalle, 
28  OratL  486  ;  Miller  v.  Blose.  30  Gratt  761,  and  note\ 
Sprinkle  v.  Hay  worth.  26  Gratt  891,  892 :  Warwick  v. 
Warwick,  81  Gratt  76;  Walraven  v.  Lock.  2  P.  &  H. 
664.  and  notex  Kane  v.  O'Conners,  78  Va.  77;  Cofifman 
T.  Coffman,  79  Va.  607 :  Woodward  v.  Sibert  82  Va. 
446 :  Sinclair  v.  Sinclair,  .79  Va.  42 ;  M'Devitt  v. 
Frantz,  86  Va.  768.  8  S.  E.  Rep.  642  :  Gregory  v.  Peo- 
ples. 80  Va.  868  ;  Beecher  v.  Wilson.  84  Va.  817.  6  S. 
E.  Rep.  209  :  Sieairall  v.  Steasrall.  90  Va.  74.  17  S.  E. 
Rep.  786:  Hancock  v.  Talley,  1  Va.  Dec.  447;  Bard- 
man  V.  Orr,  6  W.  Va.  78;  Pumphry  v.  Brown,  5  W. 


the  said  Richard  Adams  died  seized  and 
possessed  of  a  large  real  and  personal 
estate,  which  by  his  last  will  and  testament 
he  devised  and  bequeathed  to  the  com- 
plainants. That  John  Adams  and  Samnel 
G.  Adams  the  brothers  of  the  testator,  who 
were  named  executors  in  the  will,  proved 
the  same  and  took  upon  themselves  the 
execution  thereof;  of  whom  Samuel  G. 
Adams  was  since  dead,  leaving  John  Adams 
the  sole  executor.  That  on  the  3d  of  June 
1815,  Joseph  Marx  sold  and  conveyed  to 
Richard  Adams  the  testator,  two  contiguous 
tenements  in  the  city  of  Richmond,  being 
the  ground  on  which  the  tavern  called  the 
Union  Hotel  is  erected ;  and  on  the  same 
day  Richard  Adams  executed  a  deed  of  trust 
conveying  the  said  ground  to  Charles  Cop- 
land and  Samuel  Myers,  to  secure  the  pay- 
ment of  28000  dollars  due  from  the  said 
Richard  Adams  to  the  said  Joseph  Marx, 
payable  in  three  annual  instalments.  That 
Richard  Adams  died  without  having  made 
any  other  conveyance  or  incumbrance  of  the 
said  property.  That  the  whole  debt  secured 
by  the  said  trust  deed  had  been  paid  off, 
except  about  3000  dollars  with  interest  from 
some  period  in  the  year  1818,  which  still 
remained  due.  That  Joseph  Marx  the  cred- 
itor had  assigned  and  transferred  the  bal- 
ance due  him,  and  all  his  interest  in  the 
deed  of  trust,  to  the  president,  directors 
and  company  of  the  bank  of  the  United 
States,  the  legal  title  still  remaining  in 
Charles  Copland  and  Samuel  Myers  the 
trustees.  That  on  the  23d  of  June  1818, 
John  Adams  undertook  to  convey  the  said 
ground  on  which  the  Union  Hotel  is  situ- 
ated, with  other  property,  to  J.  G.  Smith, 
J.  Robinson  and  A.  Stevenson,  in  trust  to 
secure  large  sums  of  money  due  by  him  to 
the  said  president,  directors  and  company. 
That    the    complainants  do  not  admit  that 

John  Adams  had  any  title  to  the  said 
568      property,    or  'any  right  to  encumber 

the  same  for  payment  of  his  debts. 
That  John  Adams,  who,  as  executor  of 
Richard,  had  under  the  will  certain  powers 
in  relation  to  the  real  estate  of  his  testator, 
had  leased  the  Union  Hotel  with  the  appur- 
tenances to  John  Enders,  which  lease  being 
shortly  to  expire,  the  said  Enders  had  en- 
tered into  a  combination  with  the  president, 


Va.  109 ;  Nease  v.  Capehart.  8  W.  Va.  Ill  ; 
Smith  V.  Patton,  12  W.  Va.  668:  McGinnis 
V.  Cnrry,  13  W.  Va.  64 :  Troll  v.  Carter,  16  W. 
Va.  681  :  Hamilton  v.  Steele,  22  W.  Va.  354  :  Murry  v. 
Sell.  28  W.  Va.  480 :  Siiiith  v.  Tnrley,  32  W.  Va.  17,  9 
S.  E.  Rep.  47 :  Seller  v.  Mohn,  87  W.  Va.  618.  16  S.  E. 
Rep.  60a  In  Riffflran  v.  Riffffan.  93  Va.  90.  24  S.  E. 
Rep.  920.  it  is  said,  that  a  trust  can  be  established  in 
personalty,  or  in  the  proceeds  of  realty  by  parol 
testimony  alone,  seems  to  be  well  settled.  Citing- 
Bank  of  U.S.  v.  Carrington.  1  Leigh  666;  Phelps  v. 
Seely.  22  Gratt.  678.  In  Titchenell  v.  Jackson,  26  W. 
Va.  468,  it  is  said:  "Where  this  seventh  section  of 
the  Ensrllsh  statute  of  frauds  has  been  enacted,  it 
is  held  that  trusts  in  land  cannot  be  proven  by 
parol ;  and  where  it  has  not  been  re-enacted,  the 
decisions  on  this  point  have  been  variant  In  Vlr- 
BTinia  and  West  Virg-inia  there  have  been  no 
decisions  as  to  whether  the  omissions  of  this  section 
of  the  Enfflish  statute  of  frauds  has  really  made 
any  difference  in  effect  There  have  been,  how- 
ever, some  oldter  dicta  on  this  point  (Bank  of  United 
Statee  v.  Carrington  et  al..  7  Leigh  666;  Walraven 
V.  Lock  et  a/.,  2  P.  &  H.  647 :  Sprinkle  et  al.  v.  Hay- 
worth  et  ale.,  26  Gratt  384  ;  Troll  v.  Carter,  16  W.  Va. 
680-582.)" 

Conditional  Conveyances— Parol  Evidence.— On  this 
question  the  principal  case  is  cited  in  foot-note  to 
Robertson  v.  Campbell,  2  Call  421 :  Suavely  v.  Pickle, 
29  Gratt  81.    See  monographic  tu>te  on  "Evidence.'* 
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directors  and  company  of  the  bank  of  the 
United  States,  and  had  agreed  to  deliver 
them  possession  of  the  hotel  and  appur- 
tenances at  the  expiration  of  his  said  lease, 
and  they  had  actually  advertised  the  same 
for  rent  at  that  period.  That  the  com- 
plainants were  advised,  the  said  president, 
directors  and  company  had  no  right,  legal 
or  equitable,  to  the  possession  of  the  prem- 
ises: that  if  they  claimed  under  Richard 
Adams's  conveyance  to  Copland  and  Myers, 
and  Joseph  Marx's  assignment,  they  could 
only  require  a  sale  of  the  property  to  satisfy 
the  balance  due  them  from  Richard  Adams 
under  the  said  assignment;  and  the  com- 
plainants were  willing  to  submit  to  such 
sale  for  that  purpose,  or  to  such  decree  and 
order  as  the  court  should  deem  just  and 
right  for  the  redemption  of  the  property, 
on  receiving  a  reconveyance  from  Copland 
and  Myers.  That  the  complainants  were 
advised,  that  if  the  said  president,  directors 
and  company  claimed  under  the  before  men- 
tioned trust  deed  from  John  Adams,  they 
had  no  right  to  the  possession  of  the 
premises,  nor  acquired  any  title  by  the  said 
conveyance,  as  their  grantor  had  no  title, 
nor  any  authority  to  convey  the  property 
for  payment  of  his  own  debts.  That  the 
object  of  the  said  president,  directors  and 
company  in  endeavouring  to  get  possession 
of  the  property  contrary  to  law  and  right, 
was  apparently  to  obtain  some  undue  ad- 
vantage over  the  complainants ;  who  were 
apprehensive  that  if  such  possession  should 
be  obtained,  the  property  would  be  leased 
by  the  said  president,  directors  and  com- 
pany on  terms  iniurious  to  the  complain- 
ants, and  to  tenants  who  might  injure  the 
premises  and  be  unable  to  make 
569  compensation  *for  the  injury.  That 
the  complainants  were  informed,  the 
combination  between  Enders  and  the  said 
president,  directors  and  company  had  been 
entered  into  against  the  will  and  consent 
of  John  Adams;  and  they  were  advised  that 
the  same  was  fraudulent  in  construction  of 
law,  as  to  all  persons  interested  who  should 
not  assent  thereto.  And  that  the  complain- 
ants were  willing  the  court  should  make 
such  order  as  might  seem  just  and  right, 
concerning  the  rents  and  profits  of  the 
property,  until  their  rights  in  relation 
thereto  could  be  determined.  Wherefore 
the  bill  prayed  that  the  president,  directors 
and  company  of  the  bank  of  the  United 
States,  John  Enders,  Charles  Copland, 
Samuel  Myers,  J.  6.  Smith,  J.  Robinson, 
Andrew  Stevenson  and  John  Adams,  might 
be  made  defendants:  that  Enders  might 
be  injoined  from  delivering  possession  of 
the  premises  to  the  said  president,  directors 
and  company,  and  the  said  president,  di- 
rectors and  company  injoined  from  taking 
possession :  that  an  account  be  directed  of 
the  balance  due  on  the  deed  of  trust  for  the 
benefit  of  Marx,  and  the  trustees  therein 
be  decreed  to  release  the  property  to  the  com- 
plainants, on  payment  of  that  balance,  or 
on  such  terms  and  conditions  as  the  court 
should  deem  just  and  right:  that  in  the 
mean  time  such  order  be  made  in  relation 
to  the  rents  and  profits  as  should  be  consist- 
ent with  equity :  and  general  relief. 

The  injunction  was  allowed. 

With    their  bill,  the   plaintiffs   exhibited 


the  will  of  Richard  Adams,  the  deed  of  con- 
veyance from  Joseph  Marx  to  Richard 
Adams,  the  deed  of  trust  from  Richard 
Adams  to  Copland  and  Myers,  and  the  deed 
of  trust  from  John  Adams  and  wife  to 
Smith,  Robinson  and  Stevenson  for  the  se- 
curity of  the  bank  of  the  United  States. 
The  will  of  Richard  Adams  was  recorded 
the  13th  of  January  1817.  After  bequeath- 
ing legacies  to  his  sisters  and  to  a  nephew 
and  niece,  the  testator  devises  and  directs 
as  follows  *^I  give    and    bequeath  to 

570  all  my   nieces    and  'nephews    except 
the  two  herein  provided  for,  to  them 

and  their  heirs  forever,  the  balance  of  mj 
property  of  every  sort,  kind  and  denomina- 
tion. And  for  the  purpose  of  making  such 
division  with  greater  facility,  I  hereby  give 
to  my  executors,  or  such  of  them  as  may 
choose  to  act,  full  power  to  sell  or  other- 
wise dispose  of  the  whole  or  any  part  of 
said  property,  in  such  time  and  manner 
and  on  such  credit  as  to  them  may  seem 
most  beneficial  for  the  whole."  The  trust 
deed  aforesaid  from  John  Adams  and  wife 
is  dated  the  23d  of  June  1818 ;  and  the  ac- 
knowledgment of  the  said  John  Adams,  and 
the  privy  examination  and  acknowledgment 
of  his  wife,  are  certified  by  Richard  A. 
Carrington  and  George  W.  Smith  (two  of 
the  plaintiffs  in  this  suit)  as  justices  of 
the  peace. 

Charles  Copland,  one  of  the  trustees  in 
the  deed  for  securing  Joseph  Marx,  an- 
swered the  bill,  and  submitted  to  the  decree 
of  the  court. 

The  answer  of  the  president,  directors 
and  company  of  the  bank  of  the  United 
States  submitted  to  the  decision  of  the 
court  any  question  touching  the  powers 
which  the  executors  of  Richard  Adams 
might  be  entitled  to  exercise,  under  the 
will,  in  relation  to  the  testator's  real  estate. 
With  respect  to  the  property  called  the  Un- 
ion Hotel,  respondents  denied  that  Richard 
Adams  had  any  substantial  or  beneficial 
interest  whatever  therein.  And  they  set 
forth  the  following  as  the  facts  which,  so 
far  as  they  knew  or  believed,  had  a  bearing 
on  the  question  of  title  to  the  said  prop- 
erty.—That  John  Adams  purchased  the 
ground  on  which  the  hotel  stands,  on  his 
own  account  and  for  his  own  use,  and  by 
the  terms  of  his  purchase  was  to  give  per- 
sonal security  and  a  deed  of  trust  on  the 
property  for  payment  of  the  purchase 
money.  That  Richard  Adams  having 
agreed  to  become  personal  security,  the 
title  to  the  land  was,  by  direction  of  John 
Adams,  conveyed  to  Richard,  as  a  com- 
pendious   mode    of    placing     in    bis 

571  hands    an     indemnity    ^against    his 
said   responsibility    for  the  purchase 

money,  and  for  that  purpose  only,  the  said 
Richard  having  no  other  interest  in  the 
property.  That  in  consequence  of  this 
mode  of  arranging  the  indemnity  of  Rich- 
ard Adams,  the  notes  for  the  instalments 
of  the  purchase  money  were  given  by  him, 
with  John  Adams  as  the  endorser,  and 
Richard  executed  the  deed  of  trust  to  Cop- 
land and  Myers  to  secure  payment  of  the 
notes.  That  after  the  said  purchase  by 
John  Adams,  and  the  conveyance  in  trust 
by  Richard,  John  Adams  proceeded,  in  the 
lifetime   of   Richard   and   since  his  death. 
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to  erect  on  the  said  land,  at  his  own  charge, 
most  extensive  and  costly  buildings.  That 
he  paid  the  first  of  the  notes  given  for  the 
purchase  money,  in  Richard's  lifetime, 
and  the  second  note  and  part  of  the  third 
since  his  death,  so  as  to  leave  about  3000 
dollars  of  the  principal  of  the  last  note 
unpaid  on  the  23d  of  June  1818.  That  the 
payments  so  made  by  John  Adams  were 
principally  out  of  funds  obtained  by  dis- 
count of  his  notes  by  these  respondents,  at 
their  office  in  Richmond,  and  the  means 
of  defraying  the  large  expenditure  for  the 
improvements  aforesaid,  were  derived  from 
like  discounts.  That,  in  additibn  to  the 
facts  of  the  said  purchase  and  the  payments 
therefor  having  been  made  by  John  Adams, 
and  large  sums  expended  by  him  in  improve- 
ments in  the  lifetime  and  under  the  eye  of 
Richard  Adams,  a  lot  on  which  was  a  build- 
ing called  the  Jews'  synagogue,  in  the  rear 
of  the  building  erected  as  the  hotel,  and  of 
the  utmost  importance  as  a  covenient  ap- 
pendage to  the  establishment,  was  pur- 
chased for  that  purpose  by  John  Adams, 
and  had  ever  since  been  used  as  a  part  of 
the  establishment;  and  the  lot  on  which 
the  stables  belonging  to  the  hotel  were 
erected,  was  also  purchased  by  the  said  John 
Adams,  and,  with  the  stables  thereon,  had 
been  always  used  as  a  part  of  the  establish- 
ment. That  it  was  matter  of  universal 
nototiety    that   the    lot  on    which  the  hotel 

was  erected,  was  purchased  and  owned 
572      by    John    Adams;  *whose    title   had 

never  been  questioned  by  Richard 
Adams  or  any  other  person,  until  after 
the  failure  of  John  Adams.  That  the  very 
conveyance  of  the  hotel  and  other  property, 
executed  by  John  Adams  and  wife  to  se- 
cure the  debt  he  owed  to  respondents,  was 
acknowledged  before  and  certified  by  G. 
W.  Smith  and  R.  A.  Carrington,  two  of 
the  plaintiffs,  without  questioning  John 
Adams*s  full  beneficial  title,  or  his  right 
to  make  the  conveyance.  That  John 
Adams,  being  largely  indebted  to  respond- 
ents as  aforesaid  by  notes  discounted  for 
him,  the  proceeds  whereof  were  partly  ap- 
plied to  pay  the  purchase  money  of  the 
land  in  controversy,  and  to  construct  the 
improvements  thereon,  and  being  also  re- 
sponsible to  them  as  endorser  of  other  notes 
to  a  large  amount,  did  on  the  23d  of  June 
1818,  together  with  his  wife,  execute  the 
said  trust  deed  to  Smith,  Robinson  and 
Stevenson  for  the  security  of  these  respond- 
ents; by  which  deed  the  said  Adams  and 
wife  conveyed  the  property  in  controversy, 
as  well  as  other  property,  which  had  been 
since  sold  under  the  deed ;  and  after  due 
application  of  the  proceeds  of  those  sales, 
John  Adams  remained  indebted  to  respond- 
ents, to  an  amount  probably  thrice  as  great 
as  would  be  produced  by  the  sale  of  the 
hotel  and  its  appurtenances.  That  after 
the  execution  of  the  last  mentioned  deed, 
it  was  discovered  that  the  lot  on  which  the 
hotel  was  erected  remained  under  the  in- 
cumbrance of  Richard  Adams's  trust  deed 
to  Copland  and  Myers,  and  that,  of  the 
debt  thereby  secured,  there  remained  due 
about  3000  dollars  with  interest  from  the 
6th  of  June  1818;  whereupon,  in  December 
1818,  respondents  purchased  the  said  incum- 
brance, and  took  an  assignment  from  Marx 


the  cestui  que  trust;  whereby  respondents 
insisted  that  they  acquired  the  preferable 
right  to  call  for  the  legal  estate  outstand- 
ing in  Copland  and  Myers  the  trustees. 
Respondents  furthermore  denied  that  John 
Adams  was  in  any  manner  indebted  to 
Richard  Adams's  estate ;  but  if  he  were, 
they  insisted  that  such  debt;  however 

573  it  *might  have  originated,  could   not 
be    respected    as   a  lien,  in  favour  of 

Richard  Adams's  devisees,  on  the  Union 
Hotel  or  the  equitable  interest  of  John  Ad- 
ams therein,  to  intercept  the  rights  of  the 
respondents.  They  controverted  the  in- 
timation in  the  bill,  that  the  lease  to  Enders 
was  made  by  John  Adams  as  executor  of 
Richard  Adams.  They  said,  that  about  the 
expiration  of  the  lease,  and  before  the  ex- 
hibition of  the  bill,  they  had  sought  for 
and  obtained  possession  of  the  hotel;  and 
that  the  executors  of  Richard  Adams, 
being  advised  of  the  rights  of  respondents, 
surrendered  the  hotel  to  their  possession. 
And  they  denied  all  fraud  and  unlawful 
combination.  , 

With  the  foregoing  answer  of  the  United 
States  bank,  there  were  exhibited  the 
trust  deed  of  Richard  Adams  to  Copland  and 
Myers,  the  trust  deed  of  John  Adams  to 
Smith,  Robinson  and  Stevenson,  and  the 
assignment  of  Joseph  Marx  the  cestui  que 
trust  in  the  first  mentioned  deed.  This 
assignment  purports  to  be  made  Jby  Joseph 
Marx,  with  the  assent  of  Copland  and 
Myers  the  trustees,  and  of  John  Adams, 
testified  by  their  signing  the  instrument; 
and  it  is  signed  and  sealed  by  Marx,  Cop- 
land, Myers  and  John  Adams,  and  sub- 
scribed by  attesting  witnesses  as  to  all  of 
them.  In  the  progress  of  the  cause,  three 
other  documents  were  filed,  the  parties  con- 
senting that  they  should  be  regarded  as 
exhibits.  1.  A  statement  shewing  the  lia- 
bilities of  John  Adams  to  the  bank  of  the 
United  States  at  their  office  in  Richmond, 
in  the  month  of  August  1818,  and  on  the 
30th  of  November  1828.  By  this  statement 
it  appeared  that  at  the  first  mentioned  pe- 
riod the  said  John  Adams  was  responsible 
as  payer  of  notes  to  the  amount  of  94,000 
dollars,  and  as  endorser  to  the  amount  of 
96,000  dollars;  that  on  the  30th  of  Novem- 
ber 1828  he  was  responsible  as  payer  to  the 
amount  of  88,000  dollars,  and  as  endorser 
to  the  amount  of  111,000  dollars,  the  two 
last  mentioned  sums  being  aggregates  of 
principal  and  interest.  2.  A  deed  of  bar- 
gain   and    sale  from  L.  Joseph    and 

574  others,  *trustees  of    the    Jewish  con- 
gregation    of     Richmond,    to    John 

Adams,  dated  the  first  of  July  1817,  con- 
veying the  lot  whereon  the  synagogue  was 
erected,  for  the  consideration  of  10,156 
dollars.  3.  A  deed  of  bargain  and  sale  from 
M.  Judah  and  wife  to  John  Adams,  dated 
the  18th  of  June  1816,  conveying  a  lot  on 
E.  and  19th  streets  in  Richmond,  for  the 
consideration  of  22,398  dollars. 

The  defendants  John  Knders,  Samuel 
Myers,  J.  G.  Smith,  J.  Robinson,  A.  Stev- 
enson and  John  Adams  failed  to  answer 
the  bill,  and  it  was  taken  for  confessed  as 
to  them. 

Various  witnesses  were  examined  and 
their  depositions  filed  in  the  progress  of 
the  cause.     In  the  opinion  of  this  court  the 
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testitnooy  proved,  clearly  and  conclusively, 
that  the  property  in  controversy  was  pur- 
chased by  John  Adams  on  his  own  account; 
that  the  payments  of  the  purchase  money, 
so  far  as  it  was  paid  before  Marx*s  assign- 
ment to  the  bank  of  the  United  States,  were 
made  by  the  said  John  Adams;  that  the 
improvements  on  the  property  were  erected 
by  him  at  his  own  expense ;  that  he  always 
held  the  possession  and  exercised  all  the 
rights  of  ownership,  with  the  knowledge 
of  Richard  Adams  in  his  lifetime,  and 
without  any  manner  of  interference  by  him ; 
and  that  Richard  Adams  not  only  made  no 
claim  to  the  property  himself,  but  repeat- 
edly recognized  the  sole  and  full  ownership 
of  John.  The  evidence  in  the  cause  is 
sufficiently  detailed  in  the  opinions  of  judges 
Brockenbrough  and  Brooke,  and  the  presi- 
dent :  it  is  therefore  deemed  unnecessary  to 
make  any    farther  statement  of  it  here. 

When  the  cause  came  on  to  be  heard  in 
the  court  below,  the  chancellor  declared  his 
opinion.  That  on  the  question  whether  the 
property  in  controversy  was  the  property  of 
Richard  Adams  or  of  John  Adams,  the  pa- 
rol evidence  was  conflicting:  That  the 
conveyance  from  Joseph  Marx  to  Richard 
Adams  ascertained  the  property  thereby 
conveyed  to  be  the  property  of  Rich- 
575  ard  and  not  *of  John  Adams:  That 
John  Adams  as  executor  of  Richard 
Adams  had  no  right  to  mortgage  any  part 
of  his  testator's  real  estate  for  the  payment 
of  his  own  debts:  But  that  the  property  in 
controversy  was  chargeable  with  the  bal- 
ance of  the  purchase  money,  originally 
due  to  Marx  and  secured  to  him  by  the  trust 
deed  from  Richard  Adams  to  Copland  and 
Myers,  but  now  due  to  the  bank  of  the 
United  States,  the  assignee  of  Marx,  the 
said  balance  being  3000  dollars  with  inter- 
est from  the  23d  of  June  1818.  Therefore 
he  decreed,  that  upon  the  plaintiffs,  or  any 
of  them,  paying  to  the  bank  of  the  United 
States  the  said  balance  with  interest,  the 
trustees  Copland  and  Myers,  and  the  said 
bank,  should  release  to  the  plaintiffs  all 
right,  title  and  claim  to  the  property  in 
controversy ;  and  unless  the  said  balance 
and  interest  should  be  paid  in  six  months, 
that  the  marshal  should  make  sale  of  the 
said  property  for  cash,  and  deposit  the  net 
proceeds  in  bank  to  the  credit  of  the  cause : 
and  that  the  bank  of  the  United  States 
should  render  an  account,  before  a  commis- 
sioner of  the  court,  of  the  rents  and  profits 
of  the  said  property  since  the  same  had 
been  in  its  possession. 

From  this  decree  the  bank  applied  by 
petition  to  this  court  for  an  appeal ;  which 
was  allowed. 

The  cause  was  argued  here  by  Johnson 
and  Stanard  for  the  appellants,  and  Robert- 
son and  Leigh  for  the  appellees,  upon  the 
question  whether  parol  evidence  was  ad- 
missible to  prove  that  the  property  in  con- 
troversy was  purchased  and  paid  for  by  John 
Adams,  and  thereby  to  raise  an  implied 
trust  for  his  benefit?  The  discussion  em- 
braced also  the  question  of  fact,  whether 
the  evidence  in  the  cause,  supposing  it  ad- 
missible, amounted  to  proof  of  such  pur- 
chase and  payment  by  John  Adams? 

BROCKENBROUGH,  J.  It  is  a  well  es- 
tablished   principle    in    England,    that    if 


576  one  man  purchase  an  estate  in  *landA, 
and  do  not  take  the  conveyance  in  his 

own  name,  but  in  that  of  another,  the  tmst 
of  the  legal  estate  results  to  him  who  paya 
the  purchase  money.  This  trust  results 
by  the  mere  operation  of  law,  though  the 
person  in  whose  name  the  conveyance  is 
taken  executes  no  declaration  of  trust. 
Sugden  on  Vendors,  ch.  115,  {  2,  p.  443; 
Gascoigne  v.  Thwing,  2  Vem.  366;  Ross 
V.  Norvell,  1  Wash.  16;  Boyd  v.  M'Clcan, 
1  Johns.  Ch.  Rep.  586.  The  proofs  how- 
ever ought  to  be  very  clear,  if  the  trust 
does  not  arise  on  the  face  of  the  deed  it- 
self. Ibid.  And  the  resulting  trust  may 
be  proved  by  parol  evidence,  after  the  death 
of  the  person  in  whose  name  the  convey- 
ance is  taken.  Sugden  on  Vendors,  pp. 
444-5;  lyench  v.  Lench,  10  Ves.  511. 

The  7th  section  of  the  english  statute  of 
frauds  declares  that  all  declarations  or 
creations  of  trust  and  confidences  of  anj 
lands  Ac.  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  &c. 
And  the  8th  section  provides,  that  **  where 
any  conveyance  shall  be  made  of  any  lands 
&c,  by  which  a  trust  or  confidence  shall  or 
may  arise  or  result  by  the  implication  or 
construction  of  law,  such  trust  or  confidence 
shall  be  of  like  force  and  effect  as  if  the 
statute  had  not  been  made."  These  clauses 
are  not  found  in  our  statute  of  frauds.  If 
in  England  the  courts  have  decided  that 
where  the  conveyance  is  made  to  a  third 
person,  and  not  to  the  purchaser,  there  is 
a  resulting  trust  to  the  man  who  advances 
the  money,  much  more  ought  that  decision 
to  be  made  here,  where  there  is  no  law 
directing  declarations  of  trust  to  t>e  in 
writing. 

In  this  case  it  is  proved  that  John  Adams 
opened  a  treaty  with  Marx,  for  the  purchase 
of  the  lots  on  his  own  account ;  the  price 
and  the  terms  were  agreed  on  between  them, 
a  memorandum  of  the  bargain  in  writing 
was  signed  by  Marx  as  vendor,  and  the 
said  John  Adams  as  vendee;  they  a^^eed 
that  the  purchase  money  should  be  se- 
cured by  John  Adams  giving  his  notes 

577  *with  Richard  Adams  as  indorser. 
and  by  a  deed  of  trust  on  the  prop- 
erty. When  the  parties  met  to  perfect  the 
bargain,  the  form  of  the  security  was 
changed.  Richard  gave  the  notes,  and 
John  was  the  indorser;  the  deed  was  made 
by  Marx  to  Richard,  and  he  consequently- 
executed  the  deed  of  trust.  But  possession 
was  given  to  John ;  he  employed  the  archi- 
tect to  plan  the  hotel ;  he  borrowed  money 
to  purchase  materials  for  carrying  on  the 
buildings ;  he  paid  the  workmen ;  he 
caused  the  erection  and  completion  of  the 
large  and  expensive  superstructure.  AU 
this  was  known  to  Richard  Adams,  and 
he  had  a  view  of  the  daily  progress  of  the 
work :  he  lived  to  see  the  house  advanced  to 
the  second  story :  he  frequently  spoke  of  it 
as  John's  property,  and  expressed  anxiety 
about  his  undertaking.  John  also  par- 
chased  two  other  tenements,  adjacent  to 
the  hotel  lots,  which  were  indispensable 
appendages  to  the  hotel.  These  facts  prove 
that  John  Adams  was  not  only  the  posses- 
sor, but  the  owner  and  proprietor  of  the 
lot  in  question.  Who  then  paid  the  pur- 
chase money?    When  the  first  note  was  be* 
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coming  due,  it  was  deposited  in  the  bank 
where  it  was  payable;  no  comma nication 
was  had  with  the  parties,  and  it  was  paid 
at  maturity.  There  is  no  direct  evidence 
by  whom  it  was  paid ;  and  from  the  face  of 
the  paper  itself,  a  presumption  would  arise 
that  it  was  paid  by  Richard  Adams  the 
malcer,  since  he  was  directly  bound  for  the 
payment,  and  the  indorser  only  collaterally 
bound.  But  this  presumption  is  liable  to 
be  repelled,  and  is,  I  think,  clearly  repelled 
by  the  facts  which  I  have  enumerated. 
Accordingly  Marx  considered  that  it  was 
paid  by  John  Adams. 

The  second  note  arrived  at  maturity  after 
Richard  Adams  died.  John  Adams  was 
one  of  his  executors,  and  received  large 
funds  from  the  estate;  but  it  does  not  suffi- 
ciently appear  that  the  note  was  paid  out 
of  those  funds.  It  appears,  indeed, 
578  that  at  some  period  *the  funds  of  the 
estate  and  the  proper  funds  of  John 
Adams  were  mixed  together,  and  John 
Adams  checked-on  that  mixed  fund,  as  his 
occasions  required.  But  we  know  that 
heavy  drafts  were  made  by  him  on  that 
fund,  which  as  executor  he  thought  he  had 
a  right  to  make,  and  for  purposes  which  he 
supposed  were  to  benefit  the  estate ;  and  I 
think  it  is  impossible  to  conclude  from  the 
evidence  that  he  had  not  a  sufficiency  of 
his  proper  funds  in  bank  to  pay  this  note. 
It  is  proved  by  Marx,  that  John  Adams  ap- 
plied for  indulgence  as  to  this  note,  which 
was  not  granted,  and  that  the  note  was 
paid  at  maturity.  I  conclude  it  was  paid 
by  him  from  his  own  funds ;  as  well  as  so 
much  of  the  third  and  last  note  as  was 
paid,  that  amount  having  been  checked 
for  by  him. 

I  think,  then,  that  this  is  a  case  in  which 
the  rule  as  it  is  understood  in  England 
will  strictly  apply.  The  purchaser  of  the 
land  naving  paid  the  money,  the  trust  re- 
sults to  him  by  operation  of  law,  although 
the  conveyance  was  made  to  another. 

Nor  do  I  think  that  either  the  words  or 
spirit  of  our  statute  of  frauds  will  exclude 
parol  evidence  in  a  case  like  this.  The  act 
says,  '*No  action  shall  be  brought  upon  any 
contract  for  the  sale  of  lands,  or  the  mak  • 
ing  any  lease  thereof  for  a  longer  term  than 
one  year,  unless  the  promise  or  agreement 
&c.  or  some  memorandum  or  note  thereof, 
shall  be  in  writing."  There  is  no  pretence 
of  any  contract  of  sale  or  lease  between 
Richard  Adams  and  John  Adams.  The  deed 
shews  a  sale  between  Marx  and  Richard 
Adams;  and  John  Adams,  who  is  not 
named  in  the  deed,  but  who  has  been  in 
possession  ever  since  the  sale,  and  has 
laid  out  large  sums  of  money  on  the  land, 
asks  to  be  allowed  to  prove  by  witnesses, 
not  that  there  was  any  contract  of  sale 
between  Richard  and  himself,  but  that 
Richard  holds  under  that  deed  merely  as 
his  trustee.  The  4th  sections  of  the  eng- 
lish  statute  uses  broader  terms  than 
579  ours.  It  *forbids  an  action,  "on  any 
contract  or  sale  of  lands,  or  any  in- 
terest in  or  concerning  them,"  without 
writing.  These  words  are  omitted  in  our 
act ;  yet  their  insertion  in  the  english  stat- 
ute was  not  deemed  sufficient  to  include 
declarations  of  trust,  which  would  have 
been  probable  by  parol    testimony,    but  for 


the  7th  and  8th  sections  before  mentioned. 

Upon  the  whole  matter,  I  am  for  revers- 
ing the  decree,  dissolving  the  injunction, 
and  dismissing  the  bill. 

CARR,  J.  The  only  question  in  this 
cause  calling  for  examination  is  (as  it 
strikes  me)  whether  we  can  read  the  parol 
evidence  introduced  to  prove  that  the 
ground  on  which  the  Union  Hotel  stands, 
was  purchased  by  John  Adams  in  his  own 
right,  and  paid  for  with  his  own  money. 
This,  it  is  contended,  we  are  forbidden  to 
do  by  the  statute  of  frauds,  as  the  deed  for 
the  land  was  executed  to  Richard  Adams, 
and  recites  that  he  bought  the  property, 
and  paid  the  purchase  money.  In  England 
it  is  settled  by  many  cases  that  such  evi- 
dence would  be  received.  Their  statute  of 
frauds  differs  from  ours  with  respect  to 
trusts,  in  this,  that  by  their  7th  section  it 
is  enacted  that  all  declarations  or  creations 
of  trusts  &c,  of  any  lands  &c.  shall  be  man- 
ifested and  proved  by  some  writing  &c. 
To  which  section  there  is  a  proviso,  that 
where  any  conveyance  shall  be  made  of 
lands  &c.  by  which  a  trust  or  confidence 
shall  or  may  arise  or  result  by  implication 
or  construction  of  law  &c.  such  trust  Ac. 
shall  be  of  the  like  force  and  effect  as  if 
the  statute  had  not  been  made.  Whereas, 
by  our  statute,  thcwhole  subject  is  omitted. 
We  have  neither  the  enacting  clause,  nor 
the  proviso  which  that  clause  rendered  nec- 
essary. How  stands  the  subject  then  with 
us?  It  seems  clear  that  in  England  it  was 
not  supposed  that  the  general  declaration  of 
the  statute,  that  no  action  should  be 
brought  upon  any  contract  for  the  sale  of 
lands  &c.  unless  in  writing,  would 
580  comprehend  *cases  of  trust  or  confi- 
dence in  land ;  and  therefore  the  7th 
section  was  made  for  that  particular  pur- 
pose: but  as  it  was  not  meant  to  include 
trusts  resulting  by  implication  or  construc- 
tion of  law,  they  were  specially  excluded 
from  the  operation  of  the  section  by  a  pro- 
viso. The  effect  of  this  (as  many  cases 
prove)  is,  that  these  resulting  trusts  remain 
as  they  were  before  the  statute,  and  may 
be  raised  and  proved  by  parol.  This,  we 
cannot  doubt,  was  known  to  our  legislature 
when,  in  1787,  they  transferred  the  statute 
of  frauds  to  our  code;  and  with  this  knowl- 
edge, when  we  see  them  leaving  out  en- 
tirely this  part  of  the  english  statute,  can 
we  doubt  that  they  intended  to  leave  this 
subject  of  resulting  trusts,  or  at  least, 
trusts  by  implication  and  construction  of 
law,as  it  stood  before  the  act?  I  think  this  is 
the  fair  conclusion  ;  and  it  is  strengthened 
by  the  cases  in  our  books.  Ross  v.  Norvell,  1 
Wash.  14 ;  Robertson  v.  Campbell,  2  Call 
421.  With  respect  to  resulting  trusts  in 
England,  chief  baron  Eyre,  in  Dyer  v. 
Dyer,  2  Cox's  C.  C.  91,  says— ** The  clear 
result  of  all  the  cases  without  a  single  ex- 
ception is,  that  the  trust  of  a  legal  estate, 
whether  freehold,  copyhold  or  leasehold ; 
whether  taken  in  the  names  of  the  pur- 
chaser and  others  jointly,  or  in  the  names 
of  others  without  that  of  the  purchaser ; 
whether  in  one  name  or  several ;  whether 
jointly  or  successively, — results  to  the  man 
who  advances  the  purchase  money.  This 
is  a  general  proposition,  supported  by  all 
the  cases,  and  there  is  nothing  to  contradict 
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it;  and  it  goes  on  a  strict  analogy  to  the 
rule  of  the  common  law,  that  where  a  feoff- 
ment is  made  without  consideration,  the 
use  results  to  the  feoffor."  It  is  equally 
clear  that  the  facts  constituting  this  result- 
ing trust  may  be  established  (in  England) 
by  parol  evidence.  Sugden  on  Vendors, 
417,  and  the  cases  cited  by  him.  Boyd  v. 
M'Clean,  1  Johns.  Ch.  Rep.  582,  where  all 
the  cases  are  reviewed.  It  is  laid  down, 
however,    in    the    same    cases,    that 

581  where  the    evidence  is  *merely  parol, 
although  it   is  clearly   admissible,    it 

will  be  received  with  great  caution ;  and 
this  I  think  a  very  proper  qualification  of 
the  rule.  These  considerations  have  led  me 
to  conclude,  that  in  the  case  before  us,  the 
parol  proofs  going  to  establish  that  the  pur- 
chase was  made  and  the  purchase  money 
paid  by  John  Adams,  ought  to  be  received. 
Do  they  clearly  establish  these  facts?  In 
my  mind,  they  fix  them  beyond  the  reach 
of  doubt. 

I  will  not  detail  the  evidence;  it  seems 
to  me  too  plain.  I  will  therefore  only  add, 
that  I  think  the  decree  should  be  reversed, 
the  injunction  dissolved  and  the  bill  dis- 
missed. 

BROOKE,  J.  The  parol  evidence  in  the 
record  proves  that  John  Adams  bargained 
for  and  purchased  the  lot  on  which  the 
Union  Hotel  stands,  of  Marx  the  vendor; 
that  the  contract  was  reduced  to  writing  in 
the  name  of  John  Adams:  that  he  took  pos- 
session of  the  lot,  and  treated  it  as  his 
property,  by  erecting  the  hotel  on- it  at  great 
expense,  with  the  daily  knowledge  of  Rich- 
ard Adams,  who  made  no  claim  to  it,  and 
at  all  times  spoke  of  it  as  the  property  of 
his  brother  John,  even  on  his  death  bed; 
that  John  Adams  paid  the  purchase  money, 
except  a  part  of  the  last  instalment,  paid 
by  the  bank  of  the  United  States;  that  the 
hotel  was  erected  in  part  on  a  lot  con- 
fessedly the  property  of  John  Adams,  with- 
out any  claim  to  it  by  Richard  Adams,  who 
lived  near  it  and  saw  it  every  day ;  that  the 
general  understanding  was,  that  it  was  the 
property  of  John  Adams :  and  the  only  op- 
posing testimony  is  that  the  deed  from 
Marx  the  vendor  was  made  to  Richard 
Adams,  and  that  he  was  the  maker  of  the 
notes  for  the  payment  of  the  three  instal- 
ments of  the  purchase  money,  without  the 
slightest  evidence  that  he  paid  a  cent  of  it. 
Why  the  deed  was  made  to  Richard  Adams, 
and  the  notes  made  by  him  and  indorsed 
by  John  Adams,  does  not  appear,  ex- 

582  cept  *that  the    witness   Marx  says  it 
was  by  the  desire  of  John  Adams ;  and 

the  only  conjecture  is,  that  it  was  to  in- 
demnify Richard  Adams  for  any  money 
he  might  advance  in  payment  of  the  pur- 
chase money;  to  secure  which  Richard 
Adams  gave  a  deed  of  trust  to  the  vendor 
Marx.  Upon  this  state  of  the  facts,  I  think 
the  only  question  is  whether  parol  evidence 
was  admissible  to  prove  them.  That  such 
evidence  to  prove  facts  that  lay  the  founda* 
tion  for  a  resulting  trust,  or  trust  by  impli- 
cation of  law,  was  admissible  by  the  english 
cases,  I  think  cannot  be  doubted,  though 
there  has  been  some  diversity  in  them.  In 
Sugden  on  Vendors,  p.  443,  it  is  laid  down, 
that  although  the  person  in  whose  name 
the  conveyance  is  taken   executes  no  decla- 


ration of  trust,  yet  a  trust  will  result  for 
the  person  who  paid  the  purchase  monej, 
by  operation  of  law ;  this  species  of  trust 
being  expressly  excepted  out  of  the  statute 
of  frauds  (see  the  cases  there  cited);  and 
that  such  trusts  may  be  asserted  after  the 
death  of  the  nominal  purchaser,  as  in  the 
case  before  us.  He  cites  the  case  of  Lencb 
V.  Lench,  10  Ves.  511.  But,  for  the  english 
authorities  on  this  point,  I  refer  to  the  case 
of  Boyd  V.  M'Clean,  1  Johns.  Ch.  Rep.  582. 
But  it  is  insisted  that  our  statute  of  frauds 
differs  from  the  statute  29  Charles,  and  that 
resulting  trusts  and  trusts  by  implication 
of  law  are,  by  construction,  within  its  pro- 
visions. If  so,  it  would  cut  up  a  valuable 
portion  of  equity  jurisdiction,  and  promote 
fraud  instead  of  preventing  it.  How  does 
our  statute  in  this  respect  differ  from  the 
english  statute?  The  7th  section  of  the 
statute  of  Charles  enacts,  that  all  declara- 
tions or  creations  of  trusts  &c.  of  any  lands 
&c.  shall  be  manifested  and  proved  bj, 
some  writing :  to  which  there  is  a  proviso, 
that  where  any  conveyance  shall  be  made 
of  lands  &c.  by  which  a  trust  or  confidence 
may  arise  or  result  by  implication  or  con- 
struction of  law  &c.  such  trusts  &c.  shall 
be  of  the  like  force  and  effect  as  if  this  stat- 
ute had  been  made ;  thereby  limiting 
583  the  *operation  of  the  7th  section  to 
declarations  of  trusts,  and  excluding 
resulting  trusts  and  trusts  by  implication  of 
law.  Our  statute  enacts,  that  no  action 
shall  be  brought  &c.  or  upon  any  contract  for 
the  sale  of  land  Ac.  unless  the  promise  or 
agreement  upon  which  such  action  shall  be 
brought  Ac.  shall  be  in  writing  Ac— not 
saying  a  word  in  its  whole  context  as  to 
declarations  of  trusts,  or  trusts  resulting 
by  implication  of  law,  and  in  this  respect 
differing  from  the  english  statute,  that  it 
does  not  require  even  declarations  of  trusts 
to  be  in  writing,  as  is  required  by  the  7th 
section  of  that  statute,  but  leaves  the  law 
as  to  these  trusts  and  trusts  by  implication, 
as  it  stood  before ;  so  that  even  parol  decla- 
rations of  trusts,  inhibited  by  the  7th 
section  of  the  english  statute,  are  exposed 
by  our  statute  to  parol  testimony,— more 
dangerous  than  parol  evidence  of  facts 
from  which  to  infer  a  resultincr  trust,  be- 
cause more  liable  to  be  contradictory. 

On  the  whole,  I  think  the  decree  must  be 
reversed,  the  injunction  dissolved,  and  the 
bill  dismissed. 

TUCKER,  P.  The  point  upon  which  this 
case  turns  is  the  right  of  property  in  the 
Union  Hotel  with  the  appurtenances.  By 
the  complainants  it  is  contended  that  that 
property  belonged  to  Richard  Adams  their 
testator,  that  it  was  conveyed  by  him  to 
trustees  to  secure  the  payment  of  the  pur- 
chase money  to  Marx,  and  that  they  are 
entitled  to  redeem  it  by  paying  up  the  bal- 
ance of  the  purchase  money  which  the  bank 
had  paid  to  Marx,  and  on  payment  of  which 
they  had  received  an  assignment  of  the 
deed  of  trust.  The  bank,  on  the  other 
hand,  claiming  under  a  mortgage  of  John 
Adams,  insists  that  the  property  which  was 
originally  the  property  of  Marx,  was  pur- 
chased by  John  Adams  of  Marx,  and  thai 
he  and  not  Richard  Adams  was  the  true  ana 
real  owner  of  the  estate.  The  evidence  tn 
the    case,    if   not  inadmissible,  estabUsttcs 
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this  fact,  I    think,    incontrovertibly. 

584  *I  cannot  see  any  just  foundation  for 
the   opinion    that   the  parol  evidence 

was  so  conflictnig  as  to  compel  the  court  to 
look  to  the  deed  as  containing  the  real 
transaction.  The  testimony  proves  beyond 
question,  that  John  Adams  purchased  the 
lots  from  Marx  for  25,000  dollars;  that  the 
written  agreement  was  entered  into  between 
them;  that  Richard  Adams  (though  a  resi- 
dent in  Richmond)  had  no  agency  or  part 
in  the  purchase;  that  he  was  not  known 
in  the  transaction,  and  that  the  treaty  was 
altogether  on  the  part  of  John  Adams.  It 
is  true  that  for  some  reason  about  which 
we  must  be  compelled  to  speculate,  the  deed 
was,  at  the  request  of  John  Adams,  ex- 
ecuted to  his  brother,  and  his  brother  ex- 
ecuted a  contemporaneous  deed  of  trust,  and 
gave  his  negotiable  notes,  in  which  he  ap- 
pears as  principal  and  John  Adams  only  as 
indorser.  But  the  testimony  abundantly 
shews  that  notwithstanding  this  form  of 
the  transaction,  the  substance  of  it  was  a 
purchase  by  John  Adams  for  himself,  and 
the  conveyance  to  his  brother  was  probably 
for  the  purpose  of  indemnity,  in  the  event 
of  his  being  compelled  to  pay  the  purchase 
money.  John  Adams  certainly  paid  the 
first  instalment,  and  out  of  his  own  funds, 
whether  borrowed  of  the  bank  or  of  his 
brother,  or  obtained  elsewhere.  Why 
should  this  payment  have  been  made  by 
him,  rather  than  by  his  more  wealthy 
brother,  who  api>eared  as  principal  in  the 
negotiable  notes?  There  could  be  no  mo- 
tive for  his  making  it,  if  his  brother  was 
the  purchaser  and  real  owner  of  the  estate. 
But  ix  he  was  the  purchaser  and  owner,  it 
was  his  duty  and  interest  to  pay  off  the 
notes  at  maturity,  and  relieve  the  property 
from  the  incumbrance.  He  does  so  accord- 
ingly :  he  takes  possession  of  the  premises, 
he  proceeds  to  purchase  two  other  lots,  his 
title  to  which  is  undeniable,  and  he  goes 
on  to  erect  improvements  upon  the  whole 
of  the  lots,  inseparably  connected  with 
each  other.  In  doing  this,  he  alone  is  seen 
in    treaty  with   the  builder,  he  alone 

585  plans  and  execfutes,  *and,    as  far   as 
we  can   see,    he   alone   meets  all  the 

heavy  responsibilities  of  this  most  exten- 
sive engagement.  All  this  is  under  the 
immediate  eye  of  his  brother,  before  whose 
death  considerable  progress  was  made  in 
the  splendid  establishment  in  question, 
without  any  claim  of  property  or  exercise 
of  ownership  on  his  part,  and  without  any 
act  from  which  it  could  be  inferred  that  he 
had  any  other  interest  in  the  building  than 
that  which  was  dictated  by  fraternal  af- 
fection. Pulling  states  that  he  frequently 
heard  from  both  of  the  parties  that  the 
proi>erty  was  John's,  and  on  his  death  bed 
Richard  Adams  expressed  a  wish  to  see  the 
Union  Hotel  finished,  that  he  might  see  his 
brother  enjoy  it;  having  expressed  to  an- 
other witness  his  fears  **that  if  John 
Adams  died  in  less  than  seven  years,  it 
would  ruin  him."  Such  a  declaration  is 
incompatible  with  the  notion  that  he  was 
himself  the  owner  of  the  property.  It  is 
incompatible  with  the  notion  that  John 
Adams  was  his  agent;  buying  for  him, 
contractinc:  for  him,  and  involving  him ;  all 
of  which  must  have   been    the   case,    if  he 
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had  been  the  owner.  We  must  remember 
that  if  we  are,  from  the  deed,  to  take  him 
to  be  the  owner,  he  was  owner  in  severalty, 
and  not  in  common  with  John  Adams,  and 
all  the  responsibility  was  on  him.  Yet  he 
pretends  to  no  interference ;  he  asserts  no 
claim  of  property,  he  neither  contracts  nor 
supervises,  while  thousands  are  expended 
in  this  large  adventure;  and  instead  of 
fears  for  his  own  loss,  he  is  apprehensive 
only  of  the  ruin  of  his  brother.  After  his 
death,  the  conduct  of  all  the  parties  inter- 
ested is  equally  incompatible  with  any  no- 
tion on  their  part,  of  the  title  of  Richard 
Adams.  The  building  proceeds  under  their 
eyes,  it  is  completed  and  rented  out  by  one 
who  is  now  said  to  have  had  no  title  to  it, 
and  part  of  them  are  privy  to  the  mortgage 
of  the  whole  subject  by  John  Adams,  to 
secure  immense  sums  which  he  had  bor- 
rowed of  the  bank  and  'sxpended  in  this 
costly    undertaking.     I    do    not  deny 

586  that   Richard  Adams  probably  *made 
him  large  advances   in   his    lifetime, 

and  that  he  occasionally  availed  himself 
of  the  funds  of  the  estate  in  his  hands  as 
executor,  to  meet  his  heavy  engagements. 
Such  advances  are  proved  to  have  been 
made;  whether  as  a  loan  or  gift,  would 
seem  to  be  doubtful  according  to  the  testi- 
mony of  Pulling:  but  those  advances,  if 
meant  as  a  loan,  being  ex  post  facto,  could 
not  make  the  property  his,  unless  by  agree- 
ment; nor  do  they  form  even  a  lien  on  the 
lots,  as  such  lien  does  not  appear  to  have 
been  contracted  for.  Upon  the  whole,  there- 
fore, I  am  well  satisfied  that  John  Adams 
was  not  only  the  purchaser  of  the  lots  from 
Marx,  but  that  the  deed  to  Richard  Adams 
was  merely  executed  as  matter  of  arrange- 
ment, by  which  he  was  to  be  secured  against 
his  responsibility  for  the  purchase  money, 
while  John  Adams  was  the  undisputed 
owner  of  the  property.  Under  this  view  of 
the  case,  it  is  not  only  intelligible  why 
John  Adams  should  have  made  the  first 
payment  in  the  life  of  his  brother,  and 
should  have  encountered  all  the  cares,  and 
trouble,  and  anxieties,  and  expenses  at- 
tendant upon  so  extensive  an  improvement, 
but  we  are  furnished  with  a  ground  upon 
which  to  rest  the  presumption  that  the  sub- 
sequent instalments  of  the  purchase  money 
and  the  cost  of  the  building  were  paid  by 
him  out  of  his  own  funds — borrowed,  if  you 
please,  either  of  the  bank  or  of  his  brother, 
or  used  perhaps,  to  some  unknown  extent, 
out  of  the  executorial  fund.  But  the  fact 
that  these  funds  were  borrowed  of  his 
brother,  or  even  withdrawn  from  the  estate, 
cannot  make  the  property  his,  or  even  con- 
stitute a  lien  upon  it,  as  none  was  con- 
tracted for.  We  cannot  follow  the  money 
thus  employed,  into  the  real  estate  here. 
Though  money  is  sometimes  followed  into 
land,  where  trust  funds  have  been  misap- 
plied, it  is  only  in  a  clear  case,  and  where 
the  amount  can  be  ascertained.  And  more- 
over where  only  part  of  the  consideration  is 
paid  out  of  the  funds,  there  can  be  no  re- 
sulting trust;  and  where   a    payment 

587  or   advance   of  *money    is   after   the 
purchase  has  been  completed,  no  trust 

will  be  raised  by  it,  and  it  can  give  no- 
title.  Botsford  V.  Burr,  2  Johns.  Ch.  Rep.. 
405 ;  1  Hov.  on  Frauds,  471 . 
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Believing,  then,  that  the  evidence  clearly 
establishes  John  Adams's  title  to  the  prop- 
erty, if  we  are  not  excluded  from  the  in- 
quiry by  the  statute  of  frauds,  let  us  next 
inquire  whether  under  that  statute  it  be  in- 
competent to  establish  this  trust  by  parol 
evidence:  and  in  every  point  of  view  in 
which  I  can  consider  it,  I  am  satisfied  it  is 
not.  The  statute  of  frauds  in  England  is 
more  extensive  than  our  own,  as  it  contains 
in  the  7th  section  a  provision  that  all  dec- 
larations of  trust  must  be  in  writing,  ex- 
cept such  trusts  as  ^*  arise  or  result  by  the 
implication  or  construction  of  law."  Be- 
fore that  statute,  declarations  of  trust 
might  have  been  made  by  parol;  and  as 
our  statute  contains  no  provision  on  the 
subject,  it  is  possible  that  a  verbal  declara- 
tion of  trust,  if  clearly  proved,  might  be 
sustained.  Thus,  I  imagine,  it  has  not 
un frequently  occurred  in  Virginia  that 
husband  and  wife  have  conveyed  to  a  third 
person,  with  intent  that  he  should  reconvey 
to  the  husband,  but  without  any  written 
declaration  of  trust.  A  case  of  this  kind 
has  lecently  occurred,  and  is  under  advise- 
ment. Yet  I  have  never  heard  it  questioned 
that  the  trust  might  be  sustained,  though 
not  in  writing,  and  though  it  be  not  a  re- 
sulting trust.  So  with  respect  to  deeds 
absolute  on  their  face,  when  the  real  trans- 
action was  a  mortgage.  Whatever  may  be 
the  doubts  elsewhere,  it  has  been  with  us 
long  established  that  the  equity  of  redemp- 
tion may  be  sustained  by  parol  evidence, 
and  that  a  deed  absolute  on  its  face  may 
by  such  evidence  be  turned  into  a  mort- 
gage. Ross  V.  Norvell,  1  Wash.  14;  Rob- 
ertson V.  Campbell,  2  Call  421 ;  Conway  v. 
Alexander,  7  Cranch  218.  In  England,  it 
has  been  admitted  that  a  deed  though  ab- 
solute will  be  considered  a  mortgage,  where 
the  trust  is  confessed  by  the  mort- 
588  gagee.  1  Pow.  ♦on  Mort.  145,  a. 
And  so  where  there  was  an  omission 
to  e;Kecute  the  defeasance.  3  Atk.  389. 
And  the  intent  of  the  parties  may  be  ex- 
plained to  have  been  a  mortgage,  though 
the  deed  be  absolute.  2  Fonb.  ^7.  Indeed 
I  do  not  perceive  how  this  matter  could  be 
doubted  in  England;  for  as  the  mortgagee 
is  trustee  for  the  mortgagor  only  by  con- 
struction of  the  courts  of  equity,  the  case 
seems  to  be  expressly  within  the  proviso 
which  excludes  trusts  "by  construction  of 
law  from  the  operation  of  the  statute.  Be 
this  as  it  may,— I  presume  it  is,  with  us, 
competent  to  prove  by  parol  that  an  abso- 
lute deed  was  executed  upon  the  secret  trust 
that  the  grantor  should  be  entitled  to  re- 
deem. 

If  this  principle  be  correct,  I  apprehend 
it  is  decisive  of  this  case.  For  the  convey- 
ance to  Richard  by  the  direction  of  John, 
for  the  security  of  money,  constituted  the 
transaction  a  mortgage  in  effect.  And 
though  the  deed  is  absolute  on  its  face,  yet 
the  defeasance  may  be  proved  by  parol ;  and 
I  have  already  said  that  I  think  it  is  so 
proved. 

We  are  brought  to  a  like  conclusion,  in- 
deed, if  we  consider  the  case  in  reference 
to  other  established  principles.  Thus  if  A. 
purchases  an  estate  with  his  money,  an^ 
takes  a  deed  in  the  name  of  B.  a  trust  re- 
sults to  A.  and  such  resulting  trust  may  be 
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proved  by  parol.  Botsford  v.  Burr,  2  Johns. 
Ch.  Rep.  405;  Boyd  v.  M'Clean,  1  Johns. 
Ch.  Rep.  582;  Willis  v.  Willis,  2  Atk.  71;  2 
Mad.  97;  Rider  v.  Kidder,  10  Ves.  360;  Gas- 
coigne  v.  Thwing,  1  Vem.  366;  Sugd.  443, 
444,  and  the  cases  there  cited.  And  this  is 
in  conformity  with  the  course  of  :Iecision 
in  the  analogous  case  of  trust  moneys, 
which  may  be  followed  into  land  when  they 
are  clearly  shewn  to  have  been  employed 
in  the  purchase  of  it ;  and  whatever  doubt 
may  have  been  formerly  entertained  as  to 
the  admissibility  of  parol  testimony  in  sncb 
cases,  it  seems  now  settled  that  a  claim  to 
land  can  be  supported  in  such  case  by 
589  parol  evidence,  on  »the  ground  that 
resulting  trust,  or  trusts  arising  by 
operation  of  law,  are  not  within  the  statute. 
Hov.  on  Frauds  471;  Lench  v.  I^nch,  10 
Ves.  517.  Indeed  if  no  trust  could  be  good 
under  the  statute  but  those  which  were  de- 
clared in  writing,  there  would  be  of  course 
an  end  to  implied  trusts ;  and  the  innumer- 
able instances  in  which  equity,  for  the  fur- 
therance of  justice  to  a  party,  sets  up  a  trust 
in  his  favour,  would  at  once  be  obliterated 
from  its  system. 

Now  in  this  case  the  defence  set  up  is 
precisely  that  in  the  cases  cited  above.  It 
is  alleged  that  John  Adams  purchased  and 
paid  for  the  estate,  but  took  the  deed  in  bis 
brother's  name.  If  so,  then  there  is  a  clear 
resulting  trust;  and  as  resulting  trusts  are 
not  within  the  statute,  parol  evidence  is 
admissible  to  establish  the  facts  out  of 
which  the  trust  arises. 

There  is  one  other  view  of  the  subject 
which  I  will  suggest.  It  is,  that  Richard 
Adams  ( unless  he  paid  the  purchase  money, 
or  it  was  paid  out  of  his  funds)  had  no  title, 
either  legal  or  equitable ;  not  the  legal  title, 
for  that  was  in  the  trustees ;  nor  the  equi- 
table, for,  having  paid  no  money  and  made 
no  contract,  he  had  no  equity.  The  bill 
therefore  cannot  be  sustained  in  behalf  of 
his  representatives. 

I  am  of  opinion  to  reverse  the  decree,  dis- 
solve the  injunction,  and   dismiss  the  bill. 

Decree  reversed,  injunction  dissolved, 
and  bill  dismissed. 
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♦Patterson  v.  Franklin. 


December.  1888,  Richmond. 
Gift  of  Slave- Effect  ae  to  Children  Bora  before  OlfC 
Takes  Effect* -By  deed  of  grift,  attested  by  two 
witoessen  and  duly  recorded,  tbe  donor,  at  his 
own  and  bis  wife's  death,  fives  to  bis  son  a  ne^ro 
woman  slave.  Tbe  woman  afterwards.  In  the 
lifetime  of  tbe  douor,  bas  children.  Hild. 
tbe  children  bom  before  the  period  at  which  the 
donee  was  to  have  the  mother,  do  not  pass  u>  the 
donee. 

In  1820,  William  Franklin  brought  an  ac- 
tion of  detinue  in  the  superiour  court  of 
law  for  Campbell  county,  against  William 
Patterson,  to  recover  certain  slaves.  Issue 
was  joined  on  the  plea  of  non  detinet. 
Upon  the  trial  of  the  cause,  a  bill  of  ex- 
ceptions was  filed,  which  stated  that  the 
plaintiff  claimed  the  slaves  in  the  declara- 
tion   mentioned,    as    a   gift   from  Bdmnnd 


•Slavee— aift.— The  principal  case  Is  cited  in  foot- 
note to  Barker  v. .  Barker,  2  Gratt  S44  :  Polndcxter 
V.  Davis.  6  Gratt.  602.  508.  608 :  DIckeschled  v.  Kx- 
chansre  Bank.  28  W.  Va.  867.  See  monocrraphlc  not* 
on  "Gifts'*  appended  to  Barker  v.  Barker,  i  Gratt 
844. 
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Franklin,  under  a  deed  in  the  following 
words:  **Know  all  men  by  these  presents 
that  I  E^dmund  Franklin  of  the  county  of 
Campbell,  for  and  in  consideration  of  the 
natural  love  and  affection  which  I  bear  to 
my  son  William  Franklin,  and  for  and  in 
consideration  of  one  dollar  to  me  in  hand 
paid  by  the  said  William  Franklin,  at  or 
before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, at  mine  and  my  wife*s  death 
do  give  and  grant,  and  by  these  presents 
do  give  and  grant,  unto  the  said  William 
Franklin,  his  executors,  administrators  and 
assigns,  one  negro  girl  named  Sarah ;  to 
have  and  to  hold  the  said  negro  girl  Sarah 
to  him  the  said  William  Franklin,  his  ex- 
ecutors, administrators  and  assigns  for- 
ever. And  the  said  Edmund  Franklin,  for 
himself,  his  executors  and  administrators, 
the  said  negro  girl  Sarah  unto  the  said 
William  Franklin,  his  executors,  adminis- 
trators and  assigns,  against  the  claim  of 
him  the  said  Edmund  Franklin,  his  execu- 
tors   and    administrators,    and  against  the 

claim  or  claims  of  all  and  every  per- 
591      son  or  persons  whatsoever,  shall  '^and 

will  warrant  and  forever  defend  by 
these  presents.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal  this  four- 
teenth July  1801. 

^'^^'ver'^d^n"''    iEdmund  Franklin,  [Seal.] 

presence  of  us,    S 
John    Franklin,    Polly  Franklin,    William 
Sims." 

Which  deed  was  proved  by  two  of  the  at- 
testing witnesses,  and  admitted  to  record 
in  the  court  of  Campbell  county  on  the  11th 
of  January  1802.  The  defendant  claimed 
as  a  purchaser  at  a  sheriff's  sale  under  an 
execution  which  issued  in  the  year  1811 
afifainst  the  goods  and  chattels  of  Edmund 
Franklin  the  donor,  in  whose  possession 
the  slave  Sarah  had  remained  from  the  date 
of  the  deed  of  gift  to  the  time  of  the  sale 
aforesaid.  After  proving  his  purchase  at 
the  sheriff's  sale  aforesaid,  the  defendant 
introduced  a  witness,  who  proved  that  sev- 
eral of  the  children  of  Sarah,  in  the  decla- 
ration mentioned,  were  born  in  the  lifetime 
of  Edmund  Franklin  the  donor;  and  there- 
upon the  defendant  moved  the  court  to  in- 
struct the  jury,  that  the  plaintiff  was  not 
entitled  to  recover,  under  the  deed  afore- 
said, the  children  of  Sarah  born  in  the  life- 
time of  Edmund  Franklin,  subsequent  to 
the  date  of  the  deed  and  before  suit  was 
brought:  which  instruction  the  court  re- 
fused to  give,  and  instead  thereof  instructed 
the  jury  that  the  plaintiff  had  a  right  to 
recover  all  the  children  of  Sarah,  whether 
born  before  or  after  the  death  of  Edmund 
Franklin.  To  which  opinion  of  the  court 
the  defendant  excepted.  The  jury  found  a 
verdict  for  the  plaintiff,  upon  which  judg- 
ment was  rendered ;  and  to  that  judgment 
a  supersedeas  was  awarded. 

Johnson,  for  plaintiff  in  error. 

Robertson  and  Mayo,  for  defendant  in 
error. 

BROOKEt  J.     This  case  turns  on  the  true 
construction  of  the  deed  in  the  record 
692      from    Edmund   Franklin.     The  •con- 
sideration   in    the    deed    is    love  and 
affection,    and    one    dollar;   the   operative 
words  are — **At  mine   and  my  wife's  death 


I  do  give  and  grant  unto,  the  said  William 
Franklin,  his  executors,  administrators  and 
assigns,  one  negro  girl  named  Sarah ;  to 
have  and  to  hold,"  &c.  This  grant,  though 
irrevocable  by  the  grantor,  is  testamentary 
in  its  character;  the  grantee  takes  nothing 
until  the  death  of  the  grantor  and  his  wife: 
and  though  nothing  is  said  of  increase,  it 
is  contended  that  under  the  rule  partus 
sequitur  ventrem,  the  increase  passed  to 
the  grantee.  That  rule,  by  the  civil  law, 
was  only  applicable  to  the  increase  of  an- 
imals, and  is  the  rule  of  the  common  law 
by  adoption,  but  has  no  application  to 
slaves.  The  rule  in  this  respect  of  the 
civil  law,  adopted  by  our  statutes,  is  that 
the  increase  shall  follow  the  condition  of 
the  mother,  and  can  seldom  have  any  ap- 
plication where  the  question  is  a  question 
of  property,  and  not  a  question  of  liberty 
as  in  the  case  of  Maria  &c.  v.  Surbaugh,  2 
Rand.  228.  It  would  apply  in  a  case  in 
which  the  act  of  limitations  applied  to  the 
claim  to  the  mother,  and  the  length  of  time 
was  not  enough  to  bar  the  right  to  the  in- 
crease. It  applies  also  (where  nothing  is 
said  of  increase  in  the  will  or  deed)  to  the 
case  where  the  grant  or  devise  is  of  a  life 
estate  to  one,  remainder  over  to  another. 
But  in  most  cases,  whether  increase  passes 
or  not,  depends  on  the  construction  of  the 
deed  or  will.  The  case  before  us,  then,  de- 
pends entirely  on  the  construction  of  the 
grant.  That  is  silent  as  to  issue,  and  the 
relation  in  which  the  parties  stood  to  each 
other  forbids  the  inference  that  increase 
was  intended  to  be  included  in  the  grant. 
The  death  of  the  grantor  and  his  wife 
might  be  very  remote,  and  unless  increase 
had  been  expressly  included  in  the  grant, 
we  cannot  presume  that  the  grantor  in- 
tended to  grant  what  in  prospect  might  be 
of  much  greater  value  than  the  slave 
granted.  It  may  be  said  (and  it  has  some 
weight)    that    at    the    death   of    the 

593  grantor    and   his  wife,  Sarah  *might 
be   dead   or   too   old  for  service;  but 

against  this  it  may  be  said  that  if  increase 
is  to  pass,  it  might,  after  great  expense  in 
rearing  it,  be  of  ten  times  the  value  of  the 
girl  expressly  granted.  Upon  the  whole,  I 
think  the  judgment  must  be  reversed. 

The  judgment  of  this  court  was,  that  the 
judgment  of  the  superiour  court  be  reversed 
with  costs,  the  verdict  set  aside,  and  the 
cause  remanded  for  a  new  trial,  on  which 
the  jury  were  to  be  instructed,  if  such  in- 
struction should  Jt)e  asked,  that  the  deed  set 
forth  in  the  record  had  not  the  effect  of 
passing  the  title  of  Edmund  Franklin  to 
the  issue  of  Sarah  born  before  the  period 
at  which  William  Franklin  was  by  the  deed 
to  have  title  to  the  mother,  and  that  they 
did  not  pass  to  him  with  the  mother  by  ac- 
cession .  

594  *Galt'8    Executors  v.  Calland's  Execu- 

tor. 

December,  1886,  Ricbmond. 

(Absent  Cabr,  J.) 

Eqal^  Practice— Bond  Given  by  nisteke  by  One  Member 
of  Firm  instead  of  PromlMory   Note— Effect*- Lla- 


*E<|aity  Practice-Specialty  of  One  Partner  for  Part- 
nership Debt- Effect -On  this  question,  the  principal 
case  is  cited  in  foot-noU  to  Weaver  v.  Tapscott,  9 
Leigh  424  ;    Ward  v.  Hotter.  2  Rob.  662,  661  :  Parker 
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blllty  of  Deceased  Partnera  Estate. t— A  sum  of  money 
is  lent  to  a  firm,  and  the  firm  is  charsred  with  it 
on  tbe  partnership  hooks,  but  the  partner  with 
whom  the  transaction  occurs,  executes  by  mis- 
take a  penal  obliffation,  in  the  name  of  the  firm, 
under  seal,  instead  of  srivinff  merely  a  promissory 
note  ;  one  of  the  partners  dyinflr,  those  who  sur- 
vived him,  and  the  executors  of  the  decedent 
convey  all  the  effects  belonffing-  and  debts  due  to 
the  Arm.  in  trust  to  pay  the  debts  due  from  the 
firm  :  then  the  creditor  who  lent  the  money  flies  a 
bill  in  equity  against  the  survivinir  partners,  the 
executors  of  the  decedent,  and  the  trustee  :  Held. 
1.  That  although  at  law  there  would  be  no  remedy 
on  the  sealed  oblieration.  except  against  the  part- 
ner who  executed  it,  yet  equity  has  Jurisdiction  to 
correct  the  mistake,  and  hold  all  the  partners  as 
much  bound  as  if  there  were  no  seal.  2.  That, 
reg-arding-  the  debt  as  a  simple  contract  debt  of 
the  Arm,  the  estate  of  the  deceased  partner  can- 
not be  charg-ed.  until  the  insolvency  of  the  sur- 
vlvinff  partners  and  the  deficiency  of  the  trust 
subjects  are  first  established. 

Appeal  from  a  decree  of  the  snperiour 
court  of  chancery  for  the  district  of  Lynch- 
burg. 

The  bill  was  filed  in  October  1828  by  John 
Smith  junior,  setting  forth,  That  on  the 
first  day  of  January  1817,  Elizabeth  Calland 
lent  to  the  mercantile  firm  of  Gait,  Bullock 
&  Co.  the  sum  of  ;^1547.  9.  4.  for  which 
she  took  a  bond  signed  by  John  Bullock 
with  the  signature  of  Gait,  Bullock  &  Co. 
That  the  said  Elizabeth  Calland,  at  the 
time  she  accepted  the  said  bond,  believed 
that  it  bound  all  the  members  of  the  said 
firm;  and  such  (the  plaintiff  believed)  was 
the  opinion  of  the  said  John  Bullock  who 
affixed  the  signature.  That  the  money  was 
lent  to  the  firm  of  Gait,  Bullock  &  Co.  upon 
the  credit  of  all  the  partners  of  the  firm,  was 
credited  upon  the  books  of  the  firm,  and 
was  used  for  the  benefit  of  the  firm ;  and 
plaintiff  was  advised,  that  though  at 
595  *law  the  said  bond,  being  a  sealed 
instrument,  and  being  signed,  sealed 
and  delivered,  bound  only  the  said  John 
Bullock,  yet,  as  the  money  was  lent  to 
the  firm,  and  was  placed  to  the  credit  of  the 
said  Elizabeth  Calland  on  the  books  of  the 
firm,  and  used  for  the  benefit  of  the  firm, 
in  equity  each  member  of  the  firm  was 
bound  for  the  payment  of  the  sum  so  lent. 
That  the  members  of  the  said  firm,  at  the 
time  of  the  said  loan  and  the  execution  of 
the  bond,  were  William  Gait,  John  Bullock 


V.  Cousins,  2  Gratt  890 ;  Morris  v.  Morris,  4  Gratt. 
827.  335  ;  Brooke  v.  Washinfirton,  8  Gratt  267  ;  Niday 
V.  Harvey.  9  Gratt.  470 ;  McArthur  v.  Chase.  18  Gratt. 
704  :  Black  v.  Campbell.  6  W.  Va.  fl4.  And  in  Alex- 
ander V.  Alexander.  85  Va.  805«  7  S.  E.  Rep.  835,  the 
principal  case  is  cited  to  the  point  that  a  partner 
cannot  usually  bind  his  co-partner  under  seaL 

tPartnershlp— Death  of  One  ilember  of  Finn— Lia- 
bility of  Estate -In  Jackson  v.  ItlDff.  12  Gratt.  505,  it 
is  said  :  **The  modern  English  doctrine  would  seem 
to  be  that  the  liability  of  the  estate  of  the  deceased 
partner  is  direct  and  immediate,  and  does  not  de- 
pend on  the  state  of  the  relations  between  the  part- 
ners, or  the  result  of  measures  taken  to  collect  the 
debt  from  the  survivinfir  partner.  But  the  cases  in 
Virgrinia  would  seem  to  lead  to  a  very  different 
conclusion.  Llnney's  adm*r  v.  Dare's  adm'r,  2 
Lreiffh  588:  Sale  v.  Dishman*s  ex'ors.  S  Leisrh 
548  :  Gait  v.  Calland'a  ex'or,  7  Leigh  594 ;  Jackson 
V.  King-'s  reps.,  8  Leisrh  689.  These  cases,  and 
the  opinions  of  the  judges,  tend  strongly  to 
show  that  the  liability  of  the  estate  of  a 
deceased  partner  in  any  case  is  not  abso- 
lute and  immediate,  but  contluffent  merely, 
depending  upon  the  result  of  proper  efforts  to  col- 
lect the  debt  from  the  surviving-  partner  or  his 
ascertained  insolvency."  See  also,  citing' the  prin- 
cipal case  for  the  above  proposition.  Glazebrook  v. 
Harveys.  1  Va.  Dec.  271.  where  it  is  held  that,  as  a 
ireneral  rule  the  estate  of  the  deceased  partner  re- 
mains liable  for  the  debts  which  affected  him  at 
the  time  of  his  death.  See  monoffraphic  note  on 
Partnership." 


and  James  Bullock.  That  the  said  William 
Gait  was  since  dead,  and  John  Allan  and 
William  Gait  were  his  executors.  That 
John  and  James  Bullock  and  the  said  ex- 
ecutors of  William  Gait  had  conveyed  and 
assigned  all  the  effects  belonging  and  debts 
due  to  the  said  firm,  to  Chiswell  Dabney, 
in  trust  for  the  payment  of  the  debts  due 
from  the  said  firm.  That  John  Bullock  had 
lately  become  embarrassed  in  his  circum- 
stances, and  plaintiff  believed  him  unable 
to  pay  the  amount  of  said  bond.  That  the 
said  Elizabeth  Calland  had  died,  having 
made  her  will  and  appointed  the  plaintiff 
executor  thereof,  who  had  qualified  as  such. 
That  the  aforesaid  sum  of  money  had  never 
been  paid,  either  to  Elizabeth  Calland  in 
her  lifetime,  or  to  the  plaintiff  since  her 
death,  and  with  the  interest  thereon  was 
still  in  arrear.  Wherefore  the  bill  prayed 
that  the  said  John  Bullock  and  James  Bul- 
lock, the  said  John  Allan  and  William  Gait 
executors  of  William  Gait  deceased,  and  the 
said  Chisw<>ll  Dabney  might  be  made  de- 
fendants, and  answer  the  bill  on  oath :  that 
the  said  debt  and  interest  might  be  paid  to 
the  plaintiff  by  John  Bullock,  James  Bui- 
lock  and  the  executors  of  William  Galtr 
that  the  plaintiff  might  participate,  if  need 
were,  with  the  other  creditors  of  Gait,  Bul- 
lock Sl  Co.  in  the  funds  which  might 
come  to  the  hands  of  the  said  Chiswell 
Dabpey:  and  general  relief. 

The  bond  referred  to   in  the  bill   was  ex- 
hibited therewith.     It  was  in  these  words — 
**On  demand    we  Gait,  Bullock' &  Company 
of  Lynchburg  do   promise   to    pay  to 
5%      *Eliza    Calland   of    Pittsylvania   the 
just  and  full  sum   of   fifteen  hundred 
and  forty-seven   pounds   nine  shillings  and 
four  pence,  current  money  of  Virginia,  for 
value   received.      We    bind    ourselves,    our 
heirs  &c.  in  the  penal  sum  of  two  thousand 
and  ninety-four  pounds  eighteen  shillings 
and  eight  pence,  like   money   aa  aforesaid. 
Witness  our  hands  and  seals  this  first  day 
of  January  eighteen  hundred  and  seventeen. 
Gait,  Bullock  &  Company  [SeaL] 

Teste, 
John  Smith  minor, 
John  Smith  junior." 

Allan  and  Gait,  the  executors  of  William 
Gait  deceased,  answered.  That  the  mercan- 
tile partnership  of  Gait,  Bullock  &  Co.  was 
dissolved  in  the  year  1822,  more  than  five 
years  before  the  commencement  of  this  suit, 
and  at  least  five  years  after  the  execution 
of  the  specialty  mentioned  in  the  bill. 
That  neither  their  testator,  nor  the  re- 
spondents as  his  executors,  were  bound  by 
that  specialty.  That  respondents  were  ig- 
norant upon  what  consideration  the  said 
specialty  was  executed ;  but  they  insisted, 
that  whatever  might  be  the  consideration, 
they  were  not  answerable,  and  that  the 
plaintiff's  claim  in  that  behalf  against 
them,  or  against  the  estate  of  their  testator, 
was  barred  by  the  statute  of  limitations,  of 
which  they  prayed  the  full  benefit.  That 
they,  did  not  admit,  but  denied,  that  Eliza- 
beth Calland  lent  to  the  firm  of  Gait,  Bul- 
lock &  Co.  any  sum  of  money  at  any  time, 
and  particularly  the  sum  of  £\S4t7,  9.  4.  on 
the  first  of  January  1817,  as  alleged  in  the 
bill :  on  the  contrary,  they  believed  that  if 
the  said  specialty  was  executed  in  consider- 
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ation  of  money  lent,  the  same  was  lent  to 
and  borrowed  by  John  Bullock  for  his  pri- 
vate and  separate  benefit  and  use,  out  of 
the  course  of  the  trade  of  said  firm,  upon  a 
corrupt  and  usurious  agreement. 

597  *John  Bullock,  James   Bullock   and 
Chiswell  Dabney  never   answered  the 

bill. 

Four  witnesses  were  examined,  and  their 
depositions  filed  in  the  cause ;  all  of  them 
on  behalf  of  the  plaintiff,  as  it  seemed. 
1.  W.  Bailey  deposed,  that  he  lived  with 
Gait,  Bullock  &  Co.  as  a  clerk  in  their 
store,  from  the  early  part  of  1817  till  the 
latter  part  of  1818,  and  again  from  the 
early  part  of  1821  until  the  dissolution  of 
the  partnership :  that  there  was  a  large  bal- 
ance standing  on  the  books  of  the  firm,  to 
the  credit  of  Elizabeth  Calland,  commenc- 
ing in  1817,  and  regularly  continued  until 
the  dissolution  of  the  partnership:  that  Wil- 
liam Gait  was  in  the  habit  of  visiting 
Lynchburg  once  or  oftener  every  year  dur- 
ing the  existence  of  the  firm,  and  always 
carefully  examined  the  books  of  the  con- 
cern, at  every  such  visit;  and  in  one  or  two 
instances  he  particularly  noticed  the  bal- 
ance standing  to  the  credit  of  Elizabeth 
Calland,  observing  that  there  was  a  pretty 
heavy  balance  due  her :  that  deponent  was 
not  privy  to  the  contract  between  said 
Elizabeth.  Calland  and  John  Bullock,  and 
did  not  know  whether  the  whole  or  any 
part  of  the  money  claimed  by  the  plaintiff 
was  received  by  Gait,  Bullock  &  Co.  or  ap- 
propriated to  their  use,  but  he  had  no  doubt 
that  it  was  so  appropriated:  and  that  depo- 
nent knew  nothing  about  the  rate  of  inter- 
est paid  or  contracted  to  be  paid  to  Eliza- 
beth Calland,  though,  during  the  existence 
of  the  firm,  he  had  never  known  more 
than  six  per  cent,  interest  to  be  paid  on 
any  debt  whatever,  and  many  loans  were 
refused  at  six  per  cent.  2.  S.  Poindexter 
junior  deposed,  that  he  commenced  living 
in  the  store  of  Gait  &  Bullock  in  March 
1823,  a  short  time  after  the  dissolution  of 
Gait,  Bullock  Co.  and  continued  with  Gait 
A  Bullock  until  the  spring  of  1828,  when 
the  business  was  placed  in  the  hands  of 
Chiswell  Dabney ;  during  which  period  de- 
ponent generally  wrote  in  the  books  of 
Gait,  Bullock  &  Co.  That  on  those  books 
there  was  a  balance  of  some   four  or 

598  five    thousand  dollars  *to   the    credit 
of  Elizabeth  Calland,  which  sum   had 

been  regularly  brought  through  several 
sets  of  books,  and  remained  to  the  credit  of 
Elizabeth  Calland  when  the  trust  deed  to 
Chiswell  Dabney  was  made.  That  William 
Gait  was  in  Lynchburg  two  or  three  times 
while  deponent  continued  in  the  employ- 
ment of  Gait  &  Bullock,  and  always  exam- 
ined the  books  of  Gait,  Bullock  &  Co.  and 
of  Gait  &  Bullock,  and  took  with  him, 
when  he  returned  to  Richmond,  a  list  of 
debts  due  to  and  from  the  concerns.  That 
as  to  the  receipt  or  appropriation  of  the 
money  claimed  by  the  plaintiff,  deponent 
knew'  nothing,  but  had  always  understood 
from  John  Bullock  that  the  amount  was 
justly  due  to  Elizabeth  Calland  from  Gait, 
Bullock  &  Co.  And  that  deponent  knew 
nothing  as  to  the  rate  of  interest  agreed 
to  be  paid  on  the  said  amount,  or  whether 
any    interest    had    been   paid.    3.  John  S. 


Blair  deposed,  that  he  was  the  clerk  of 
Chiswell  Dabney,  trustee  of  Gait,  Bullock 
&  Co.  and  Gait  &  Bullock,  and  as  such 
had  free  access  to  the  books  of  said  con- 
cerns. That  on  the  books  of  Gait,  Bullock 
&  Co.  there  was  a  balance  to  the  credit  of 
Elizabeth  Calland,  of  between  5000  and  6000 
dollars,  first  entered  in  1816  or  1817,  and 
continued  through  the  books  of  that  con- 
cern. That  deponent  had  no  knowledge 
whether  the  money  was  received  by  Galt^ 
Bullock  &  Co.  or  appropriated  to  their  use, 
nor  what  interest  was  paid  or  agreed  to  be 
paid  therefor.  4.  John  Smith,  minor,  de- 
posed that  about  the  year  1816  or  1817,  he 
witnessed  a  bond  executed  to  Elizabeth 
Calland  by  John  BuU'Kk,  for  the  firm  of 
Gait,  Bullock  &  Co.  as  he  understood ;  but 
without  referring  to  the  bond,  deponent 
could  not  say  what  was  the  amount  or  date 
of  said  bond.  That  the  business  was  trans' 
acted  by  John  Bullock,  and  deponent  had 
no  recollection  that  any  other  member  of 
the  firm  was  present  at  the  time.  That  de- 
ponent had  no  knowledge  whether  the 
money  was  received  by  Gait,  Bullock  &  Co. 
or  appropriated  to  their  use,  nor  what  in- 
terest was  paid  or  contracted    to    be    paid 

therefor. 
599  *To  the  depositions  of  the  three 
witnesses  first  mentioned,  the  defend- 
ants objected,  so  far  as  the  witnesses 
spoke  of  entries  in  books  which  were  not 
produced  nor  required  to  be  produced. 

There  was  no  proof  in  the  record,  that 
John  Bullock  was  insolvent.  The  only 
evidence  relating  at  all  to  this  matter  was 
contained  in  the  deposition  of  Poindexter, 
the  second  of  the  witnesses  before  men- 
tioned. This  witness  testified  that  John 
Bullock  was  somewhat  in  debt  before  he 
discontinued  business  in  Lynchburg,  which 
was  early  in  1828;  that  he  also  bought 
property  to  a  considerable  amount  while 
witness  lived  with  him  and  with  Gait  & 
Bullock,  the  greater  portion  since  the  dis- 
solution of  Gait  &  Bullock:  but  the  witness 
did  not  know  what  his  private  and  individ- 
ual resources  were.  As  to  the  solvency  or 
insolvency  of  James  Bullock,  the  record 
shewed   no  evidence  whatever. 

The  trust  deed  to  Chiswell  Dabney,  men- 
tioned in  thetkill,  was  no  where  contained 
in  the  record ;  nor  did  it  in  any  way  ap- 
pear what  were  the  provisions  thereof. 

At  the  hearing  of  the  cause,  on  the  29th 
of  October  1830,  the  chancellor, — declaring 
that  the  suit  was  not  brought  upon  the  as- 
sumpsit of  either  or  all  of  the  members  of 
the  firm  of  Gait,  Bullock  &  Co.  but  was 
founded  on  their  penal  bond  dated  the  1st 
of  January  1817,  which  constitutes  their 
joint  and  several  obligation,  binding  them 
and  their  heirs  to  ^he  payment  thereof;  and 
that  Gait,  Bullock  &  Co.  were  as  much 
bound  to  pay  the  obligation,  as  if  it  had 
been  a  promissory  note — decreed,  that 
John  Bullock  and  James  Bjillock,  out  of 
their  own  estates,  and  the  executors  of  Wil- 
liam Gait,  out  of  the  estate  of  their  testator 
in  their  hands,  pay  the  plaintiff  the  sum  of 
5158  dollars  20  cents,  with  interest  from 
the  first  day  of  January  1817  till  payment, 
and  his  costs. 

The  executors  of  Gait  applied  by  petition 
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to  this  court  for  an  appeal  from  the  decree ; 
which  was  allowed. 

600  *Stanard,  for  appellants. 
Johnson,  for  appellee. 

TUCKER,  P.  The  first  question  in  this 
case  is  as  to  the  jurisdiction  of  the  court  of 
equity ;  the  plaintiff  being  supposed  to  have 
a  remedy  at  law  under  the  act  concerning 
joint  rights  and  obligations.  But  it  is  a 
sufficient  answer  to  the  objection,  that  if 
the  case  was  within  the  jurisdiction  of  a 
court  of  equity  before  the  statute,  it  cannot 
be  taken  away  by  it.  Wynn  v.  Bowles,  6 
Munf.  23,  25.  For,  as  there  is  nothing 
in  the  act  excluding  the  cognizance  of  the 
court,  it  is  construed  to  be  cumulative,  and 
to  give  only  a  concurrent  remedy  to  the 
court  of  law. 

Has  the  court  of  law,  however,  jurisdic- 
tion over  this  matter  under  the  statute  of 
joint  rights  and  obligations?  I  think  not. 
The  case  of  Roane's  adm'rv.  Drummond's 
adm'rs,  6  Rand.  182,  has  extended  the  stat- 
ute very  properly  to  joint  judgments,  as 
being  directly  within  the  spirit  of  the  act. 
But  the  case  of  simple  contract  debts  due 
from  a  partnership  stands  on  very  different 
ground.  They  are  confessedly  not  within 
the  literal  construction  of  the  statute,  and 
I  am  persuaded  they  are  not  within  its 
meaning  or  intention.  There  are  many 
strong  reasons  for  confining  the  suability 
of  a  deceased  partner  to  a  court  of  equity. 
Look  at  the  character  of  the  demand.  It 
is  a  demand  which  ought  in  justice  to  be 
paid,  if  possible,  out  of  the  funds  of  the 
concern.  Those  funds  are  fenced  in  against 
the  claims  of  the  creditors  of  the  individ- 
ual partners  until  the  partnership  demands 
are  satisfied,  because  they  are  deemed  pe- 
culiarly chargeable  with  the  payment  of  the 
debts  by  which  the  funds  themselves  have 
been  created  or  increased.  Now,  by  the 
death  of  a  partner,  the  whole  of  the  effects 
of  the  concern  become  vested  in  the  surviv- 
ing partner,  who  alone  can  demand  and  sue 
for  the  debts  due  to  the  partnership,  and 
who    is  entitled  to  take  possession  of 

601  *the    stock   in    trade   and  apply  it  as 
far  as   necessary    to    the    payment  of 

the  debts.  The  executors  of  the  deceased 
partner  have  no  agency  or  control  whatso- 
ever over  the  choses  in  action ;  and  al- 
though they  are  either  tenants  in  common, 
or  joint  tenants  without  survivorship,  of 
the  partnership  effects,  Gow  on  Partner- 
ship 47,  yet  they  have  only  a  right  to  a 
moiety  of  what  remains  after  the  payment 
of  debts,  and  the  amount  of  their  interest 
is  ascertained  upon  a  final  settlement  of 
all  the  transactions  of  the  firm.  Thus  sit- 
uated, it  is  but  reasonable  that  he  who  has 
the  appropriate  funds  in  his  possession 
should  be  first  chargeable.  Hence  a  court 
of  equity  has  always  looked  upon  the  rep- 
resentatives of  a  deceased  partner  in  the 
light  of  a  surety;  as  chargeable  only  in 
the  event  of  the  insolvency  of  the  surviving 
obligor.  Gow  on  Partnership  436;  Lin- 
ney*s  adm'r  v.  Dare's  adm'r  &c.,  2  Leigh 
588,  594;  Hamersly  v.  Lambert  A  al.,  2 
Johns.  Ch.  Rep.  508;  Ex  parte  Kendal,  17 
Ves.  514;  Sale  v.  Dishman's  ex'ors,  3  Leigh 
548,  551,  557.  I  cannot  think  that  the  leg- 
islature intended  to  disturb  this  just  and 
reasonable   principle  of  a  court  of   equity, 


and  the  rather,  as  there  is  no  snmmary 
remedy  afforded  to  the  executors  of  the  de- 
ceased against  the  surviving  partner.  I  am 
therefore  of  opinion  that  there  was  no 
remedy  at  law  for  the  appellee  against 
Gait's  estate. 

But  it  is  said  the  appellee  had  a  remedy 
at  law  against  the  surviving  partners,  and 
cannot  implead  the  executors  of  the  de- 
ceased in  equity  until  the  insolvency  of  the 
survivors  has  been  ascertained.  I  do  not 
concur  in  either  of  these  propositions. 

First,  I  think  the  appellee  had  no  remedy 
at  law  against  the  surviving  partners,  other 
than  John  Bullock,  who  was  liable  upon 
the  obligation  as  his  own.  The  demand 
against  them  at  law  would  have  been 
deemed  to  be  extinguished ;  for  in  a  court 
of  law  it  is  held  that  if  upon  making  a  con- 
tract by  A.  with  B.  C.  gives  his  bond  for 
it,  the  debt  by  simple  contract  is  ex- 
602  tinguished,  *the  obligation  being 
made  upon  or  in  pursuance  of  the 
contract.  3  Bac.  Abr.  107;  Tom  v.  Good- 
rich, 2  Johns.  Rep.  213.  Now  here  the 
bond  is  the  bond  of  John  Bullock  who 
signed  it,  and  it  was  given  for  the  demand 
of  the  plaintiff,  and  accepted  as  the  docu- 
mentary evidence  of  the  demand,  and  as 
the  bond  of  the  firm.  Now,  although  this 
was  a  mistake  of  the  obligee,  yet  at  law 
this  mistake  could  not  be  corrected,  and 
equity  only  /:an  relieve  against  it.  Indeed 
at  law  the  appellee  could  not  perhaps  have 
been  received  to  contradict  the  bond  bj 
evidetice  that  the  money  was  lent  to  the 
firm,  when  by  the  rigid  construction  of  law 
the  sealed  instrument  established  that  it 
was  the  debt  of  John  Bullock  in  his  indi- 
vidual character.  I  do  not  therefore  think 
the   appellee  could  have  recovered  at  law. 

But  if  he  could,  still  a  court  of  equity 
would  have  had  concurrent  jurisdiction  to 
correct  the  plain  mistake  that  has  been 
committed  here.  Bishop  v.  Church,  2  Ves. 
101 ;  Simpson  v.  Vaughan,  2  Atk.  33;  Under- 
bill V.  Horwood,  10  Ves.  227,  228;  Sale  v. 
Dishman's  ex'ors,  3  Leigh  548.  I  will  go 
further.  In  equity,  where  the  substance 
and  not  the  form  of  things  prevails,  al- 
though the  sealed  instrument  cannot  and 
does  not  bind  the  partners  as  a  deed  would 
bind  them,  yet  it  does  bind  them  as  far  as 
it  would  be  binding  if  there  was  no  seal. 
In  the  case  of  Tompkins  v.  Murray  in  the 
federal  court,  one  of  the  partners  made  a 
transfer  of  the  partnership  effects,  by  deed 
of  trust  signed  by  the  name  of  the  firm. 
The  chief  justice  sustained  the  transaction 
in  equity,  on  the  ground  (if  my  memory 
does  not  deceive  me)  that  as  one  partner  • 
could  dispose  of  the  goods  by  parol,  his 
annexation  of  a  seal  could  not  make  the  act 
of  transfer  void,  when  it  would  have  been 
undoubtedly  good  without  it.  It  would  in- 
deed be  anomalous  if  a  court  of  equity, 
which  habitually  considers  the  seal  as 
having  no  influence  to  overrule  the  real  in- 
tent and  meaning  of  a  contract,  should 
hold  the  seal  affixed  by  a  partner 
603  *to  release  his  copartners  from  the 
obligation  of  a  contract  made  for 
their  benefit  and  enuring  to  their  advan- 
tage. It  was  under  these  impressions  that 
in  Sale  v.  Dishman's  ex'ors  I  remarked 
that    **the  contract   thus  signed,    and    by 
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mistake  sealed  also,  was  nevertheless  bind- 
ing in  equity  upon  both  partners.  In 
equity  the  form  of  the  thing  is  imma- 
terial, if  the  substance  of  the  contract 
was  to  bind  both."  If  this  view  of  the 
case  be  correct,  there  can  be  no  question 
whatever  as  to  the  jurisdiction.  But 
suppose  the  jurisdiction  can  only  ^be  sus- 
tained on  the  ground  of  the  insolvency  of 
the  surviving  partners,  is  it  essential  that 
that  fact  should  be  established  by  action  at 
law,  before  the  creditor  can  sue  in  equity? 
I  think  not ;  first,  because  I  have  found  no 
case  which  establishes  such  a  principle. 
Secondly,  because  I  think  it  inconvenient 
and  unnecessary  to  encounter  the  delay  and 
expense  of  two  suits,  when  one  will  suffice. 
Thirdly,  because  the  case  is  analogous  to 
that  of  a  surety  seeking  contribution,  in 
which,  although  he  has  remedy  at  law,  by 
motion  here,  or  by  action  in  England,  it 
ia  not  required  that  the  principal's  insol- 
vency should  be  established  by  previous 
action  at  law.  M'Cormick  v.  Obannon,  3 
Munf.  4«4 ;  1  Cox's  C.  C.  275.  Fourthly,  the 
<leed  of  trust  having  in  this  case  vested  the 
funds  in  trustees  for  the  benefit  of  the  cred- 
itors of  the  firm,  the  creditor  had  a  right 
to  come  here  in  the  first  instance. 

Having  said  thus  much  on  the  subject  of 
jurisdiction,  which  (unfortunately,  I  think) 
is  too  often  the  most  prominent   subject  of 
cliscussion,  I  shall  very  shortly  say  that  the 
merits  seem  to  me  clearly  with  the    appel- 
lee, though  the  decree  itself    is    grossly  er- 
roneous   in    charging    the    estate  of   Gait 
before  the  insolvency  of  the  surviving  part- 
ners and  the  deficiency  of  the  trust  subject 
had  been  established  by  the  proper  proceed- 
ing.    As  to  the  statute  of  limitations,  I  in- 
cline to   believe    it    will    be    found,    upon 
farther    inquiry,    to    operate    no  bar 
^04      here.      The    proceedings  *shew    that 
there  has   been  a    trust    executed  for 
payment  of  debts,  which  prima  facie  would 
seem    to   take   the    debt  out  of  the  statute. 
If  the  debts  be  scheduled  and  this  be  among 
them,  or  if  the  deed  refer  to  the  books  and 
this    debt  be  on  the  books,  there  can  be  no 
^oubt  that  the  statute   does    not  bar.     This 
will    be  ascertained   when    the    cause  goes 
back.     With    these  views  of  the  case,  I  am 
of   opinion  to  reverse  the  decree  as  prema- 
ture against    the    executors,    who   cannot 
properly  be  chargeable  until  the  deficiency 
of  the  trust  fund  and  the  insolvency  of  the 
surviving    partners   be   established,  and  to 
send    the  cause  back  for    further    proceed- 
ings. 

The  other  judges  concurred.  Decree  re- 
versed, and  cause  remanded  for  further 
proceedings.  

Bailey  and  Another  v.  Beckwith,  Executor. 

July,  1885,  Lewlsbnrg-. 

(Absent  BROOKie.  J.) 

PleadlBff   MMl   Practice  —  Debt*  —  Declaration  —  Saffl- 

deocy.— Upon  an  obllffation  to  A.  by  tbe  name  of 
executor  of  B.  the  action  should  be  broug-ht  by  A. 
in  his  individual  character,  and  he  oug-ht  rearu- 
larly  to  declare  in  the  debet  and  detinet:  but 
thouffh  the  declaration  be  in  the  detinet  only,  it 
will  not  be  held  bad  for  this  cause.  The  alleffation 
of  the  debet  is  such  mere  matter  of  form,  that  the 
omission  will  be  disregarded  even  on  special  de- 
murrer. 


♦See  monofirraphic  note  on  **Debt,  The  Action  of" 
appended  to  Davis  v.  Mead,  18  Gratt  118. 


On  the  16th  of  September  1831,  John  A. 
Bailey  and  George  V.  Lewis  executed  an 
obligation  in  these  words. 

**We  promise  to  pay  Barnes  Beckwith  ex- 
ecutor of  Absalom  Bailey  deceased  fifty-two 
dollars  and  sixty-five  cents  on  or  before 
the  16th  day  of  September  1832  next  ensu- 
ing, for  the  true  payment  whereof  we 

605  bind  ^ourselves,   our  heirs,  executors 
and  administrators    firmly    by    these 

presents,  in  the  penal  sum  of  one  hundred 
and  five  dollars  and  30  cents.  Witness  our 
hands  and  seals  this  16th  day  of  Septem- 
ber 1831. 

John  A.  Bailey  fSeal.l 
Geo.  V.  Lewis  [Seal.]" 

Upon  this  obligation  an  action  of  debt 
was  brought  in  the  circuit  court  of  Wood 
county.  The  declaration  was  in  the  name 
of  Barnes  Beckwith  executor  of  the  last 
will  and  testament  of  Absalom  Bailey  de- 
ceased, complaining  of  John  A.  Bailey  and 
George  V.  Lewis,  of  a  plea  that  they  render 
to  him  the  sum  of  one  hundred  and  five 
dollars  and  30  cents,  which  from  him  they 
unjustly  detain ;  that  is  to  say,  not  in  the 
debet  and  detinet,  but  in  the  detinet  only. 
The  defendant  Bailey,  after  craving  oyer 
of  the  obligation,  demurred  specially  to  the 
declaration,  assigning  for  cause  that  it 
was  in  the  detinet  only.  This  demurrer 
was  overruled,  and  the  defendant  Lewis 
making  default,  a  joint  judgment  was  en- 
tered against  both  defendants.  To  this 
judgment  a  supersedeas  was  awarded. 

Fisher,  for  plaintiff  in  error. 

Summers,  for  defendant  in  error. 

TUCKER,  P.  I  am  of  opinion  that  this 
judgment  should  be  affirmed.  There  can 
be  no  doubt,  indeed,  that  the  action  having 
been  brought*  upon  a  bond  taken  to  the 
plaintiff,  was  an  action  in  his  own  right, 
although  be  is  styled  executor  in  the  bond ; 
and  therefore  it  is  equally  true  that  tech- 
nically the  declaration  should  have  been  in 
the  debet  as  well  as  the  detinet.  Whether 
the  omission  to  declare  in  the  debet,  how- 
ever, be  even  a  sufficient  cause  of  special 
demurrer,  is  not  so  clear.  Upon  the  ex- 
amination of  the  authorities  (as  far  as  they 
are   in  our  possession)  cited  by  coun- 

606  sel  here,    and    also    in  *the    case    of 
Wilson  V.  Hobday,    4    Maule  &  Selw. 

120.  I  have  found  no  case  in  which  judg- 
ment has  been  given  against  the  plaintiff 
for  such  an  error,  even  upon  special  de- 
murrer. In  Gilbert  on  the  action  of  debt  401, 
indeed,  the  omission  is  considered  fatal  in 
the  action  against  the  heir:  but  this  may 
rest  upon  the  peculiar  character  of  the  ac- 
tion, in  which  the  plaintiff  seeks  to  charge 
the  heir  with  the  debt  of  his  ancestor  by 
reason  of  assets  descended,  and  is  therefore 
held  strictly  to  set  forth  his  indebtedness. 
Be  this  as  it  may,  as  there  is  no  case  which 
is  ad  idem,  I  feel  not  at  all  disposed  to  ex- 
tend these  unsubstantial  objections  farther 
than  I  am  compelled  by  authority  to  sustain 
them.  The  spirit  of  our  legislation  is 
against  them,  and  the  courts  should  imbibe 
that  spirit.  Happily,  we  are  sustained  on 
the  present  occasion  by  the  decision  of  the 
courts  of  Westminster  of  a  recent  date, 
which  we  are  in  the  habit  of  respecting,  if 
we  do  not  look  upon  them  as  binding  au- 
thority.    In  the  case  of  Wilson  v.  Hobday, 
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just  cited,  the  declaration  was  on  a  bond 
from  the  defendant  to  the  assignors  of  the 
plaintiff,  and  was  in  the  detinet  only. 
The  defendant  demurred  specially,  and 
lord  Ellenborough  gave  judgment  for  the 
plaintiff.  He  took  a  very  just  distinction 
between  declaring  in  the  debet  and  detinet, 
where  the  party  ought  to  have  declared  in 
the  detinet  only,  and  declaring  in  the  detinet 
only,  where  he  ought  to  have  declared  in 
the  debet  and  detinet.  In  the  former  case 
he  extends  his  demands,  which  he  has  no 
right  to  do.  In  the  latter  he  abridges  it, 
which  he  has  a  right  to  do.  Thus  in  devas- 
tavit against  an  executor,  the  plaintiff  may 
declare  in  the  debet  and  detinet  both;  yet 
if  he  declares  in  the  detinet  only,  it  is  not 
bad,  but  he  shall  only  have  judgment  de 
bonis  testatoris.  Spotswood  v.  Price,  3 
Hen.  &  Munf .  123.  For  if  the  plaintiff  may 
charge  the  executor  in  the  debet,  so  as  to 
make  him  liable  de  bonis  propriis,  surely 
(say  the  court  in  Hope  v.  Bague,  3  East  2), 
he  may  waive  part  of  his  right,  and 

607  charge  him  in    the  *detinet    only,  so 
as  to    entitle    himself    to    the    lesser 

judgment  de  bonis  testatoris.  And  of  this 
opinion  the  court  had  been  in  the  very 
early  case  of  Royston  v.  Cordrye,  All.  42, 
cited  by  Lawrence,  J.,  in  3  East  6. 

It  may  be  said,  perhaps,  that  in  this  case 
there  is  nothing  waived  by  the  plaintiff, 
since,  if  he  gets  a  judgment  at  all,  he  must 
have  the  same  judgment  as  if  he  had  de- 
clared in  the  debet  as  well  as  the  detinet. 
But  so  was  the  case  of  Wilson  v.  Hobday, 
and  yet  the  plaintiff  had  judgment.  Indeed 
the  very  objection  furnishes  its  own  an- 
swer; for  if,  from  the  nature  of  the  case, 
the  plaintiff  waives  no  part  of  his  demand 
by  omitting  to  declare  in  the  debet,  it  only 
proves  that  he  sufficiently  and  fully  sets 
forth  his  own  right  and  the  defendant's 
wrong,  by  declaring  in  the  detinet  only, 
and  charging  him  with  unjustly  detaining 
the  sum  which  he  demands  that  he  shall 
render  to  him.  I  am  of  opinion  to  affirm 
the  judgment. 

The  other  judges  concurring,  judgment 
affirmed.  

608  *Callaghan  v.  Kippers. 

July.  1836,  Lewlsburfir. 
(Absent TucKEB,  P.,  and  Brookb,  J.) 
New  Trl«l»-After-DI»covcrcd  Evldcnoe- Failure  of 
Bill  of  Exceptions  to  SUte  Facts  and  Evidence  Given 
at  Trtal-Ellect.*— A  motion  U  made  for  a  new  irlal, 
upon  ibe  ground  that  new  and  Important  evi- 
dence bas  been  discovered  since  tbe  verdict : 
the  motion  is  overruled,  and  a  bill  of  exceptions 
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•New  Trials— After-Discovered  Evidence— To  author- 
ize the  grantinK  of  a  new  trial,  the  after-discovered 
evidence  must  be  such  as  to  satisfy  the  court  that 
it  ought,  on  another  trial,  to  produce  an  opposite  re- 
sult on  the  merits.  Of  this  the  court  can  seldom, 
if  ever,  be  satisfied,  unless  all  the  evidence  on  the 
former  trial  Is  before  it.  Wynne  v.  Newman,  7.5  Va. 
818.  citing  Callaahan  t\  Kipper ».  7  Leigh  608  See  also, 
citing  the  principal  case,  Moses  v.  Cromwell,  78  Va. 
me    Shrewsbury  v.  Miller.  10  W.  Va.  128. 

simc--5ame-Cuniulatlve-Eflect.-In  Nuckols  v. 
Jones.  8  Gratt  277.  it  Is  said,  the  parties  went  into 
the  trial  prepared  with  their  evidence  on  the  ques- 
tion of  handwriting,  and  the  testimony  supposed  to 
be  since  discovered  is  not  evidence  of  any  new  fact 
bat  merely  cumulative  evidence  bearing  upon  the 
question  in  regard  to  which  the  parties  had  been  at 
issue  from  the  beginning.  This  is  a  .species  of  evi- 
dence which  has  not  generally  been  regarded  as  a 
good  ground  for  granting  a  new  trIaL  Callaahan  v. 
A'ippers,  7  Leigh  608.    To  the  same  point  the  principal 


is  filed,  containing  the  party's  own  affidavit  and 
that  of  the  new  witness  on  whom  he  relies,  which 
affidavits  shew  the  nature  of  the  evidence.  Ita 
materiality,  and  the  recent  period  at  which  It  be- 
came known  to  the  party  :  but  the  bill  of  excep- 
tions does  not  state  the  facts  Which  in  the  opinion 
of  the  court  below  were  proved  at  the  trial,  nor 
does  It  even  set  forth  the  evidence  given  at  that 
trial.  Held,  no  sufficient  ground  appears  for  an 
appellate  court  to  reverse  the  judgment  and 
award  a  new  trial. 

William  Kippers  brought  assampsit  In  the 
county  court  of  Alleghany  against  John 
Callaghan  and  John  M.  Ball  for  hogs  al- 
leged to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendants.  As  to  Ball 
the  suit  abated.  Between  the  plaintiff  and 
the  defendant  Callaghan  there  were  three 
trials  in  the  county  court,  as  upon  an  issne 
joined,  though  none  was  in  fact  joined, 
there  being  no  plea  in  the  cause.  On  none 
of  these  trials  were  the  jury  able  to  agree 
in  a  verdict.  The  cause  being  removed  by 
certiorari  to  the  circuit  court  of  Alleghany, 
that  court  changed  the  venue  to  the  circuit 
court  of  Greenbrier.  Upon  the  trial  in 
Greenbrier  county,  a  verdict  was  found  for 
the  plaintiff  for  85  dollars  50  cents  dam- 
ages, with  interest  from  the  first  of  March 
1826.  The  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  him  a  new 
trial,  upon  the  ground  that  he  had  discov- 
ered new  testimony,  as  stated  in  his  own 
affidavit  and  the  affidavit  of  one  Henry  B. 
Hunter.  This  motion  was  overruled,  and 
a    bill   of  exceptions  was  filed,  containing 

those  two  affidavits. 
609         *The  affidavit  of  the  defendant  waa 

in  these  words— ** Greenbrier  county, 
to  wit :  This  day  John  Callaghan  made 
oath  before  me,  a  justice  of  the  peace  in 
and  for  said  county,  that  since  the  Terdict 
of  the  jury  rendered  on  yesterday  in  the 
case  of  William  Kippers  against  him  in  the 
circuit  superiour  court  of  law  for  Green- 
brier county,  he  has  discovered  new  and 
important  evidence,  of  which  he  had  no 
knowledge  before  the  trial,  and  which, 
if  he  could  have  had  it  before  the  jnry, 
would  have  produced  a  very  different  result 
in  their  verdict.  This  affiant  will  be  able 
to  prove  by  Henry  B.  Hunter  (from  whom 
this  affiant  to-day  for  the  first  time  learned 
that  he  knew  any  thing  upon  the  subject) 
that  William  Kippers  the  plaintiff  told  the 
said  Hunter,  at  the  house  of  John  Kippers 
the  father  of  the  plaintiff,  and  in  his  pres- 
ence, that  he  regretted  that  he  had  not  let 
Hunter  have  his  hogs,  as  he  was  likely  to 
have  trouble    in  getting  his  money  for  the 


case  is  cited  in  Adams  v.  Hubbard.  85  Gratt.  lift : 
Brown  v.  Speyers.  20  Gratt  808  :  Carder  v.  Bank  of 
W.  Va..  34  W.  Va.  41.  n  S.  E.  Rep.  717. 

Same-Bills  off  Exception— What  Sboold  CMtata.— 
In  Pryor  v.  Kuhn.  12  Gratt.  617.  618,  It  is  said.  In  Ben- 
nett V.  Hardaway.  6  Munf.  128,  it  was  held,  that  tbe 
facts  of  tbe  case,  as  tbey  appeared  in  proof,  sbould 
be  set  fortb  in  tbe  exception  as  facts :  and  in  that 
case  tbe  exception  was  dlsreflrarded.  because  it  con- 
tained only  tbe  evidence,  which  was  conflicting  in 
itself.  Tbe  rule  in  Bennett  v.  Hardaway  was  ad- 
hered to  in  tbe  cases  of  Jackson  v.  Henderson.  S 
Leifirh  196  ;  Callaghan  v.  Kippers,  7  Leigh  006  :  Forkner 
v,  Stuart, « Gratt.  tW.  ^        ^ 

Commissioner's  Report— Bxcaptioas  to— Pi  i  i— m 
tlon.— In  Bank  v.  Jeffries,  21  W.  Va.  606.  it  is  said,  as 
all  thing's  done  by  the  court  are  presumed  to  be 
rifirbtly  done,  until  tbe  contrary  is  made  to  appear 
it  must  in  tbe  absence  of  such  proof  be  presumed, 
that  tbe  exceptions  to  the  commissioner's  report 
were  rightly  disposed  of.  Citing  Caiktgk^m  r.  Kip- 
pers, 7  LHgh  608  :  Harris  v.  Lewis,  6  W.  Va.  BJBu 
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same ;  and  he  further  stated  to  said  Hun- 
ter, that  he  had  sold  the  ho^s  to  John  Ball, 
and  that  this  afiQant  was  to  get  from  that 
Jot  of  hogs  what  pork  he  wanted.  Upon  the 
said  Kippers  stating^,  he  was  not  likely  to 
he  paid  for  his  pork,  the  said  Hunter  ob- 
served that  if  Kippers  had  sold  his  hogs  to 
Callaghan,  the  said  Callaghan  was  good  for 
his  contracts ;  but  Kippers  then  observed, 
he  had  sold  to  John  Ball,  and  Callaghan 
appeared  to  take  no  agency  in  the  purchase ; 
that  Ball  had  purchased  the  hogs  of  him, 
and  that  Callaghan  expected  to  get  from 
that  lot  of  hcgs,  what  he  wanted.  The 
same  were  stated  to  said  Hunter  sometime 
afterwards,  in  another  conversation.  In 
both  conversations  the  plaintiff  Kippers 
was  sober.  This  affiant  had  no  knowledge 
whatever,  until  this  morning,  that  the 
above  facts  could  be  proved  by  said  Hunter; 
or  he  could  certainly  have  had  him  sum- 
moned as  a  witness.  This  affiant  considers 
himself  much  aggrieved  by  the  verdict  of 
the    jury,    and    believes    that  if  the 

610  evidence  of    Henry    B.    Hunter  *had 
been  before  the  jury,  no  such  verdict 

would  have  been  given  against  him.  Given 
under  my  hand  this  13th  day  of  May  1835. 
(Signed)  James  Frazer." 

The  affidavit  of  Hunter  was  as  follows— 
**Greenbrier  county,  to  wit:  This  day 
Henry  B.  Hunter  made  oath  before  me,  a  jus- 
tice of  the  peace  in  and  for  said  county,  that 
the  facts  in  the  affidavit  of  John  Callaghan 
for  a  new  trial  were  related  by  this  affiant 
to  Callaghan's  counsel,  who  drew  the  same; 
and  he  further  states  that  said  facts,  so  far 
as  they  detail  what  this  affiant's  testimony 
will  be,  are  true.  This  affiant  does  not 
believe  that  John  Callaghan  l^new  until  to- 
day, that  he  was  in  possession  of  such  evi- 
dence: he  never  communicated  the  facts  to 
Callaghan  until  to-day,  and  then  it  was 
entirely  accidental.  Given  under  my  hand 
this  13th  day  of  May  1835.  (Signed)  John 
Mays,  J.  P." 

The  bill  of  exceptions  did  not  state  the 
facts  proved  in  the  cause,  nor  the  evidence 
given  at  the  trial.  After  the  motion  for  a 
new  trial  was  overruled  and  the  bill  of  ex- 
ceptions sealed,  the  court  entered  judgment 
according  to  the  verdict.  To  that  judg- 
ment a  supersedeas  was  awarded. 

In  the  transcript  of  the  record,  the  clerk 
had  copied  many  depositions  which  were 
taken  in  the  cause  and  filed  with  the  pa- 
pers ;  but  these  constituted  properly  no  part 
of  the  record. 

Peyton  argued  that  the  court  below  had 
erred  in  refusing  to  grant  a  new  trial. 
William  Smith,  contra.  The  former  cited 
Jackson  v.  Malin,  15  Johns.  Rep.  293; 
Williams  V.  Baldwin,  18  Johns.  Rep.  489; 
Randolph's  ex'or  v.  Randolph's  ex*or  Ac, 
1  Hen.  &  Munf.  181.  The  latter  relied  on 
The  King  v.  Teal  Ac,  11  East  311;  Stein- 
back  V.  Columbian  Ins.  Co.,  2  Caines  129, 
133;  Smith  v.  Brush  Ac,  8  Johns.  Rep.  84; 
De  Lima  v.  GlasselPs  adm'r,  4  Hen.  & 
Munf.  369. 

611  *BROCKENBROUGH,     J.       It     is 
difficult  in  this    case  for  an  appellate 

court  to  perceive  any  ground  for  a  new  trial. 
It  is  true  that  the  declaration  charges  Cal- 
laghan and  Ball  as  joint  purchasers  of  the 
pork    in  the  proceedings  mentioned,  and  it 


is    hence  evident  that   one  of  the  questions 
before    the  jury  was,  whether  they  were  in 
fact  partners  in  the  transaction.     It  is  also 
true    that    the    evidence    of    Hunter  bears 
strongly    on  the  point,  as  it   tends  to  prove 
the  declaration  of  Kippers  the  plaintiff  that 
he  contracted  with  Ball  and  not  with    Cal- 
laghan, and  that  it  was  not  discovered  till 
after   the  verdict  that    Hunter   could  prove 
such  declaration.     But  still  we  are  entirely 
in  the  dark  as  to  what  would  have  been  the 
value  of  this  evidence  if  it  had  been  heard  by 
the  former  jury,  and  as  to  the  importance 
which  a  future  jury  ought  to  attach    to    it. 
We    have  not  heard  the  evidence   given   at 
the  trial;  it    is  not  contained  in  the  bill  of 
exceptions  which  the  defendant  below  took 
to  the  opinion  of  the  court  refusing  the  new 
trial,    nor   is  it,  nor   the   facts  which  were 
proved,    certified   by  the  judge.     It  may  be 
that  the    same   facts  were   proved  by  other 
witnesses,  and  that    the   effect  of  such  tes- 
timony was    entirely  defeated    ly    counter 
evidence    produced    by    the    plaintiff.       It 
would  seem  from  sundry  depositions  which 
have  been   improperly  copied  into  this  rec- 
ord, that  the  defendant  was  aware  of  other 
testimony  as  strong  as    Hunter's,    to    the 
same  point ;  and  if   the   evidence   of  those 
witnesses  was  heard,  there  must  have  been 
still    stronger  evidence   on    the  other  side, 
at.  least  in   the  estimation  of  the  jury,  and 
most  probably  in  the  opinion  of  the  court. 

1  cannot  think  it  right  for  this  court  to 
direct  another  experiment  to  be  made, 
whether  this  additional  witness  to  prove 
the  same  fact  heretofore  proved  may  not 
induce  another  jury  to  give  a  different  ver- 
dict. The  discovery  of  cumulative  facts 
and  circumstances,  relating  to  the  same 
matter  which  was  controverted  on  the  former 

trial,  has  not  been  considered  as  a 
612      good    ground    for    granting  *a    new 

trial.  Smith  v.  Brush  «&c.,  8  Johns. 
Rep.  86;  Steinback  v.  Columbian  Ins.  Co., 

2  Caines  132. 

In  this  case,  the  judge  of  the  circuit 
court  had  a  much  better  opportunity  of 
judging  of  the  importance  of  this  new  wit- 
ness, than  we  can  possibly  have.  He  heard 
all  of  the  evidence  on  both  sides,  and  we 
must  rely  on  his  judgment,  unless  we  were 
furnished  with  the  means  of  ascertaining 
that  he  clearly  erred.  There  are  no  such 
means,  and  I  am  for  affirming  the  judg- 
ment. 

CARR,  J.,  This  is  an  appeal  from  a  re- 
fusal of  the  court  below  to  grant  a  new  trial. 
The  motion  rests  on  the  ground  of  a  wit- 
ness discovered  since  the  verdict,  whose 
evidence  the  defendant  thinks  would  have 
made  an  important  change  in  the  aspect  of 
his  case  before  the  jury.  The  import  of 
the  evidence  is  set  out  in  his  affidavit,  and 
also  in  that  of  the  witness  himself.  It  is 
clear  that  it  is  pertinent  to  the  issue; 
what  its  weight  would  have  been  with  the 
jury,  or  ought  to  have  been,  we  cannot 
say.  When  a  motion  is  made  for  a  new 
trial,  on  the  ground  of  a  verdict  contrary 
to  evidence,  the  court  to  whom  that  motion 
is  addressed  has  heard  all  the  evidence,  and 
seen  the  manner  in  which  it  was  given ; 
yet  even  that  court  ought  not  to  grant  a 
new  trial,  unless  in  a  case  ^*of  a  plain  de- 
viation, and  not  of  a  doubtful  one,  merely 


741 


7  LEIQH 


Virginia  Rbports,  Annotated. 


613-615 


because  the  court,  if  on  the  jury,  would 
have  given  a  different  verdict ;  since  that 
would  be  to  assume  the  province  of  the  jury, 
whom  the  law  has  appointed  the  triers.*' 
This  was  laid  down  by  judge  Roane  in  the 
case  of  Ross  v.  Overton,  3  Call  319,  and  has 
often  been  repeated  since,  especially  in  the 
case  of  Brugh  v.  Shanks,  decided  here,  and 
reported  in  5  Leigh  598.  In  the  case  before 
us,  the  judge  who  presided  had  heard  and 
seen  the  witnesses,  and  he  did  not  think 
the  new  evidence  authorized  him  to  disturb 
the  verdict.  How  can  we  say  he  was 
wrong?    We  know  not  what  evidence 

613  was   before   the  jury.     We  see  *from 
the  record,  that  this  new  witness  does 

not  go  to  prove  a  fact  as  to  which  there  was 
no  proof  before  the  jury,  for  there  were 
others,  whose  depositions  are  in  the  record, 
shewing  that  they  testified  to  the  same 
fact.  But  the  opposing  evidence  is  not  be- 
fore us.  There  might  have  been  double  the 
number  of  witnesses,  and  of  greater  credit, 
on  the  part  of  the  plaintiff.  The  court  be- 
low heard  that  evidence :  we  know  nothing 
about  it.  Even  if  the  evidence  had  been 
spread  upon  the  record,  the  appellate  court 
could  not,  on  its  view  of  it,  reverse  the 
judgment  of  a  court  below  refusing  to  grant 
a  new  trial;  because  in  such  case  the  ap- 
pellate court  could  not  have  the  same  lights 
which  were  before  the  trying  court.  This 
is  most  clearly  and  strongly  laid  down  by 
judge  Roane,  delivering  the  opinion  of  the 
court  in  Bennett  v.  Hardaway,  6Munf.  125. 
He  says— ** This  court  only  sees  the  evi- 
dence on  the  record,  and  on  paper;  the 
credit  of  every  witness  is  the  same,  who  is 
not  positively  impeached.  This  would  be 
for  this  court  not  only  to  revise  and  reverse 
the  opinion  of  the  court  below  on  a  ques- 
tion touching  the  weight  of  evidence  and 
the  credit  of  witnesses,  but  to  do  it  in  the 
dark,  or  at  least  with  lights  inferiour  to 
those  possessed  by  that  court.  That  court, ' 
while  it  can  faithfully  transmit  to  this  the 
actual  words  spoken  by  the  witnesses,  can 
give  it  no  fac  simile  of  the  manner  of 
testifying,  the  hesitation  or  partiality  man- 
ifested on  the  trial,  or  the  like."  On  this 
ground,  it  was  decided  that  the  judgment 
of  the  trying  court  could  not  be  reversed 
upon  a  statement  of  the  evidence,  but  that 
the  facts  resulting  from  the  evidence  should 
be  stated  by  the  trying  court  upon  the  rec- 
ord. But  we  have  neither  evidence  nor 
facts:  how  then  can  we  possibly  say  that 
the  court  below  did  wrong?  In  the  same 
case  judge  Roane  says — **It  is  an  important 
principle,  that  the  revising  court  should 
have  the  same  lights,  and  act  upon  the 
same  data,  as  the  inferiour  court.  This  is 
always  so,  where  the  case  depends  upon 
a  question  of   law ;  for    that  question 

614  *being  permanently  spread    upon  the 
record  in  the  trying  court,    is  carried 

up  to  all  the  revising  tribunals.  It  is  a 
further  principle,  equally  important,  that 
where  this  advantage  is  wanting  in  the 
revising  court,  the  judgment  of  the  court 
below  will  preponderate."  In  the  case 
before  us,  this  advantage  is  wholly  want- 
ing; and  if  we  reverse  the  judgment,  it 
must  be  wholly  in  the  dark.  We  must  say, 
that,  no  matter  how  strong  was  the  op- 
posing   proof,— though      the     court    below 


might  know  that  the  evidence  of  this  new 
witness  was  contradicted  four  to  one — ,yet 
there  was  error  in  refusing  the  new  trial. 
I  cannot  say  this,  but  must  say,  with  the 
court  in  Bennett  v.  Hardaway,  that  in  my 
state  of  darkness  as  to  the  facts,  the  judg- 
ment of  the  court  below  must  preponderate. 

I  am  for  afiSrming  the  judgment. 

CABELL,  J.  This  was  an  action  of 
assumpsit  by  Kippers  v.  Callaghan ;  and  a 
verdict  having  been  found  in  favour  of  the 
plaintiff,  a  new  trial  was  moved  for  by 
the  defendant,  on  the  ground  that,  since  the 
trial,  he  had  discovered  material  evidence 
of  which  he  had  no  knowledge  at  the  trial. 
This  motion  was  overruled ;  and  the  con- 
troversy  now  is  as  to  the  propriety  of  that 
decision. 

It  was  contended  by  the  counsel  for  the 
appellee,  that  a  new  trial  ought  never  to 
be  granted  on  the  ground  on  which  it  was 
moved  for  in  this  case. 

It  must  be  admitted  that  there  was  for- 
merly some  contrariety  of  decision  on  this 
point;  in  proof  of  which  I  refer  to  12  Mod. 
584,  and  to  the  manuscript  report  of  Walker 
V.  Scott,  Mich.  23  Geo.  2,  found  in  Bac. 
Abr.  Trial.  L.— the  former  in  favour  of  the 
exercise  of  the  right ;  the  latter  against  it. 

But  the  case  of  Broadhead  v.  Marshall 
and  wife  ex*ors  of  Hagget,  2  W.  Blacks. 
Rep.  955,  seems  to  have  settled  the  law  on 
this  subject.  That  was  an  action  on 
615  *the  case,  by  a  coachmaker  against 
the  defendants  who  were  executors, 
and  who  left  the  country  after  the  suit  was 
brought.  They  however  left  an  attorney 
in  the  management  of  their  affa  rs.  A 
Terdict  having  been  obtained  against  them, 
a  new  trial  was  moved  for,  on  the  ground 
that  the  attorney  had,  since  the  trial,  dis- 
covered a  receipt  for  a  considerable  part 
of  the  plaintiff's  claim,  signed  by  the 
plaintiff,  in  a  memorandum  book  of  the  de- 
fendants which  was  in  the  custody  of  the 
attorney ;  but  the  attorney  swore  that  at 
the  time  of  the  trial  he  did  not  know  that 
he  had  such  a  receipt  in  his  custody,  nor 
that  any  receipt  had  been  given  by  the 
plaintiff  to  the  defendants  on  any  account 
whatever.  A  new  trial  was  granted,  '  *on 
the  special  circumstances  of  the  case,  and 
on  the  discovery  of  the  new  and  very  ma- 
terial evidence  above  stated."  I  do  not  find 
that  the  authority  of  this  case  has  ever 
been  questioned.  On  the  contrary,  it  seems 
to  have  been  regarded  as  having  settled 
the  law  for  all  cases  coming  within  its 
principle.  See  Dod's  Bac.  Abr.  vol.  7,  p. 
784;  15  Petersd.  Abr.  178;  2  Tidd's  Prac. 
937 ;  2  Tucker's  Com.  297. 

But  although  the  court  will  sometimes  ex- 
ercise this  power,  it  is  exercised  rarely  and 
with  great  caution.  It  will  not  be  exer- 
cised but  under  very  special  circumstances. 
Moreover,  the  party  asking  its  exercise 
must  shew  that  he  was  ignorant  of  the 
existence  of  the  evidence,  that  he  was  guilt- 
less of  negligence,  and  that  the  new  evi- 
dence, if  it  had  been  before  the  jury,  ought 
to  have  produced  a    different  verdict. 

In  the  case  before  us,  the  court  to  which 
the  motion  was  addressed,  heard  all  the  evi- 
dence, not  only  that  discovered  after  the 
trial  but  that  which  was  given  to  the  jury  ; 
and    that    court    decided    against  the  tiew 
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trial.  It  may,  possibly,  have  erred;  and 
if  it  did  err,  it  is  our  right  and  our  duty, 
as  an  appellate  court,  to  correct  the  error. 
But  every  judgment  is  taken  to  be  correct, 

until    it  is    shewn  to    be    erroneous. 
616      How  then  stands  this  *case?    What  is 

the  proof  afforded  by  this  record,  that 
the  inferiour  court  has  erred?  It  gives  us 
only  the  newly  discovered  evidence,  which, 
if  it  was  the  only  evidence  in  the  case,  would 
shew  the  verdict  to  be  wrong.  But  other 
evidence  was  given  to  the  jury ;  and  that 
evidence  may  have  justified  the  verdict, 
even  if  the  newly  discovered  evidence  had 
also  been  before  the  jury.  It  may  have 
been  proved,  to  the  perfect  satisfaction  of 
the  court  and  jury,  that  Callaghan  was  in 
fact  a  partner;  in  which  case  the  verdict 
-would  be  clearly  right.  We  may  readily 
conceive  various  other  circumstances  which 
-would  justify  the  verdict,  notwithstanding 
the  newly  discovered  evidence.  In  the 
absence  of  proof  to  the  contrary,  we  must 
presume  the  verdict  and  judgment  to  be 
correct.  The  bill  of  exceptions  should  have 
stated  not  only  the  new  evidence,  but  all 
the  facts  which  the  court  below  considered 
as  proved  by  the  evidence  given  to  the  jury. 
If  that  had  been  done,  this  court  would 
have  the  means  of  deciding  whether  the 
inferiour  court  erred  or  not.  But  it  has  not 
been  done ;  and  nothing  is  left  to  us,  but 
to  presume  that  the  judgment  is  correct, 
and  to  affirm  it  accordingly. 
Judgment  affirmed. 


617    *Pindair8  Ex'ors  v.  The   Northwestern 
Bank. 

July,  1886,  Lewlsbtrff. 
(Absent  Brooke  and  Cabbll.  J.) 

Payment— Coanterfeit  Bank  Note-Effect— If  a  debtor 
make  payment  to  his  creditor  In  a  bank  note 
wbich  afterwards  turns  out  to  be  .counterfeit,  be 
will  still  be  liable  for  the  amount  so  paid,  provided 
the  note  be  returned  to  him  within  a  reasonable 
time. 

Same— Same— Pallare  to  Return  within  Reasonable 
Time -Case  at  Bar.— On  the  19th  of  November  1824, 
the  plaintiffs,  in  the  course  of  business,  re- 
ceived from  the  defendant  a  bank  note,  and  the 
defendant  obtained  from  the  plaintiffs  the  value 
thereof,  upon  the  supposition  that  the  note  was 
genuine:  the  note  was  passed  off  by  the  plaintiffs, 
but  was  afterwards,  on  the  8th  of  March  1826,  re- 
turned to  them  as  counterfeit:  they  did  not 
return  it  to  the  defendant,  nor  sive  him  notice  of 
its  beinsr  counterfeit  until  May  1825,  althousrh 
plaintiffs'  place  of  business  and  defendant's  place 
of  residence  were  only  110  miles  apart,  and  a 
mail  passed  between  those  places  resrularly  once 
a  week.  Hbld,  there  was  such  neirliffence  on  the 
part  of  the  plaintiffs,  as  precluded  them  from  re- 
coverinsr. 

On  the  23d  of  October  1828,  the  North- 
western  bank  of  Virginia  brought  suit  in 
the  superiour  court  of  law  for  Harrison 
county,  against  the  executors  of  James 
Pindall.  The  declaration  was  upon  an  as- 
sumpsit of  the  testator  for  money  loaned, 
money  had  and  received,  and  money  paid, 
laid  out  and  expended.  Issue  was  joined 
the  plea  of  non  assumpsit  by  testator.  The 
jury  found  a  special  verdict,  upon  which 
judgment  was  given  for  the  defendants ;  but 
upon  a  supersedeas  thereto,  this  court,  at 
July  term  1833,  reversed  the  judgment,  or- 
dered the  special  verdict  to  be  set  aside, 
and  remanded  the  cause  for  a  new  trial. 

After  the  cause  went  back,  a  jury  was 
again    impaneled,   and  the  defendants  de- 
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murred  to  the  evidence  of  the  plaintiffs. 
The  demurrer  set  forth  that  the  plaintiffs 
gave  in  evidence,  1.  A  paper  purporting  to 
be  a  bank  note,  in  the  following  words: 
**The       President      and       Directors 

618  *of  the  Bank  of   the    Valley    in    Vir- 
ginia   promise    to   pay    one    hundred 

dollars  on  demand  at  their  ofiQce  of  discount 
and  deposit  in  Romney,  to  James  Dailey 
president  thereof,  or  to  the  bearer.  Win- 
chester, May  21,  1818;  Lewis  Hoff,  Cashr. 
Cha.  Magill,  Pres't.*'— and  proved  that 
said  note  was  a  counterfeit  note,  ^  and  fur- 
ther proved  that  on  the  back  of'  said  note 
are  the  words  **Wm.  Martin*'  in  the  hand- 
writing of  the  said  James  Pindall  the  tes- 
tator of  the  defendants,  and  also  the  letters 
**C.  A.  S."  and  immediately  under  them 
the  words  "19  Nov'r.'' 

2.  The  deposition  of  John  List  an  officer 
in  the  Northwestern  bank  of  Virginia,  who 
deposed  that  James  Pindall,  by  Charles  A. 
Swearingen,  did,  on  the  19th  day  of  No- 
vember 1824,  make  a  deposit  in  said  bank, 
amounting  to  the  sum  of  354  dollars  35 
cents.  The  deposit  consisted,  in  part,  of 
a  100  dollar  note,  purporting  to  be  a  note 
issued  by  the  Bank  of  the  Valley  in  Vir- 
ginia, which  note  deponent  believed  to  be 
a  counterfeit.  Afterwards  Pindall  drew 
upon  the  Northwestern  bank  for  the  full 
amount  of  said  deposit,  including  the 
amount  of  the  counterfeit  note,  which  draft 
was  duly  paid  by  the  bank,  and  he  remained 
a  debtor  to  the  bank  on  the  bank  books  for 
the  amount  of  said  counterfeit  note.  The 
counterfeit  note  passed  off  to  others  shortly 
after  it  was  received.  It  was  returned  to 
the  Northwestern  bank  by  J.  &  G.  R.  Gil- 
more  of  Cincinnati,  on  or  about  the  8th  of 
March  1825,  and  was  returned  to  Pindall  in 
May  1825,  by  Alexander  Caldwell. 

3.  The  deposition  of  Alexander  Caldwell, 
who  deposed  that  in  the  year  1824  (as  he 
believed,  but  he  was  not  certain  as  to  the 
time)  John  List,  clerk  in  the  Northwestern 
bank  of  Virginia,  handed  to  deponent  a 
bill  for  one  hundred  dollars,  purporting  to 
have  been  issued  by  the  Bank  of  the  Val- 
ley, and  requested  him  to  present  it  to 
James  Pindall,  to  tell  Pindall  that  it  was 
counterfeit  and  was  the  same  he  had  paid 
to  the  bank,  and   to  request   him    to    send 

them    the    amount    in    good    money. 

619  *On  his  arrival  at  Clarksburg,   to  at- 
tend   the    chancery   court,    deponent 

delivered  said  bill  to  Pindall,  and  repeated 
the  substance  of  what  List  had  said.  Pin- 
dall replied  that  he  had  got  the  note  from 
doctor  Jackson,  or  that  it  had  come  from 
him  (which  of  the  expressions  was  used, 
deponent  did  not  recollect)  and  would  call 
on  Jackson  in  regard  to  it,  and  see  deponent 
again  ere  he  left  town.  A  day  or  two  af- 
ter, Pindall  informed  deponent  that  Jack- 
son denied  that  the  bill  was  the  one  which 
he  passed;  and  added,  '*If  it  is  the  bill 
which  I  sent  to  the  bank,  it  came 
from  Jackson.*'  Pindall  further  said,  he 
would  endeavour  to  have  the  matter  settled. 
Deponent  believed  that  Pindall  did  not  re- 
turn the  bill ;  nor  did  he  pay  him  any  money 
on  account  thereof. 

4.  A  notice  given  to  the  defendants  in 
February  1832,  requiring  them  to  produce 
at  the  trial   the   note  delivered  by  Caldwell 
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to  their  testator  in  his  lifetime.  It  appeared 
that  said  note  was  produced  in  court  by  the 
defendants  at  May  term  1832. 

5.  The  plaintiffs  proved  that  Pindall  died 
in  November  1825 ;  that  he  resided  at  the 
time  of  his  death,  and  for  many  years  be- 
fore, in  the  town  of  Clarksburg ;  that  the 
town  of  Wheeling,  where  said  Northwestern 
bank  is  located,  is  distant  from  Clarksburg 
one  hundred  and  ten  miles,  and  that  dur- 
ing the  years  1824  and  1825  the  mail  regu- 
larly passed  between  Clarksburg  and 
Wheeling  once  each  week:  that  the  town 
of  Romney,  where  the  branch  of  the  Valley 
bank  is  situate,  is  distant  from  Clarksburg 
one  hundred  and  ten  miles,  and  that  in  the 
year  1824,  and  ever  since,  the  mail  passed 
regularly  between  Romney  and  Clarksburg 
twice  each  week. 

The  jury  assessed  the  damages  of  the 
plaintiffs  to  one  hundred  dollars  with  in- 
terest from  the  19th  of  May  1825,  subject  to 
the  opinion  of  the  court  on  the  demurrer  to 
evidence.  Upon  the  argument  of  the  de- 
murrer, the  circuit  court  was  of  opinion 
that  the  law  was  for  the  plaintiffs,  and 
gave  judgment  for  the  damages  as- 
62n  sessed,  *with  interest  and  costs.  To 
that  judgment  a  supersedeas  was 
awarded. 

Peyton,  for  the  plaintiffs  in  error,  ad- 
verted to  the  fact  that  this  was  a  case  of 
deposit,  and  not  a  payment ;  admitting  that 
a  payment  of  a  debt  in  counterfeit  money 
is  not  good.  He  insisted  however,  that  if 
there  be  negligence  in  returning  the  money, 
the  action  in  cverv  case  is  lost.  Gloucester 
bank  v.  Salem  bank,  17  Mass.  Rep.  33; 
United  States  bank  v.  Bank  of  Georgia,  10 
Wheat.  333.  This,  he  said,  was  a  reasonable 
rule ;  for,  after  much  time  has  passed,  the 
party  to  whom  the  money  is  returned  can- 
not trace  it  to  him  from  whom  he  received 
it.  In  all  cases  of  this  sort,  the  court  will 
trace  out  the  negligent  person,  and  fix  the 
loss  on  him;  but  if  no  negligence  appear, 
then  the  maxim  of  the  common  law  applies 
— In  aequali  jure,  potior  est  conditio  de- 
fendentis.  Price  v.  Neal,  3  Burr.  1354; 
Smith  &c.  V.  Mercer  Ac,  6  Taunt.  76; 
1  Bng.  Com.  Law  Rep.  312;  Jones  Ac.  v. 
Ryde  Ac,  5  Taunt.  488;  1  Eng.  Com.  Law 
Rep.  166;  Young  v.  Adams,  6  Mass.  Rep. 
182. 

G.  H.  Lee  and  W.  A.  Harrison,  for  de- 
fendants in  error.  The  modern  decisions 
establish  the  doctrine  that  a  payment  made 
in  false  money  is  not  good,  and  the  party 
receiving  it  may  either  treat  the  payment 
as  a  nullity  and  sue  for  the  debt,  or  he  may 
sue  on  the  implied  warranty.  Bruce  v. 
Bruce,  5  Taunt.  495;  1  Eng.  Com.  Law 
Rep.  170;  Roget  v.  Merritt  Ac,  2  Caines 
117;  Markle  v.  Hatfield,  2  Johns.  Rep.  455. 
And  there  can  be  no  difference  in  principle 
between  a  deposit  and  a  payment.  Upon 
the  question  of  negligence,  the  case  of 
United  States  bank  v.  Bank  of  Georgia  is 
not  in  point.  The  Northwestern  bans  did 
not  receive  a  counterfeit  of  their  own  note, 
but  a  counterfeit  note  of  the  Valley  bank* 
The  bank  was  certainly  bound  to  no  more) 
diligence  or  knowledge  than  Pindall.  On 
the  contrary,  Pindall  passing  the  note  was 
bound  to  know,  and  does  guaranty, 
621      *that  it  is  that  which  it  purports  to  be. 


The  cases  have  fixed  no  particular  time 
within  which  to  return  the  note  after  it 
is  ascertained  to  be  counterfeit.  Here,  the 
discovery  was  not  made  till  the  8th  of 
March  1825,  only  about  two  months  before 
the  return  of  the  note.  They  thought,  this 
could  not  be  deemed  such  negligence  as 
would  hinder  the  recovery.  But  if  the  conrt 
should  think  otherwise,  still  that  negligence 
might  be  waived.  Chitty  on  Bills  233; 
Thornton  v.  Wynn,  12  Wheat.  187.  And 
upon  the  facts,  they  contended,  it  snfiS- 
ciently  appeared  that  it  was  waived. 

Peyton,  in  reply,  said,  that  the  conver- 
sation shewed  Pindall  ignorant  of  his 
rights,  and  knowing  nothing  of  the  negli- 
gence of  the  bank.  A  man  will  not  be  held 
to  waive,  who  never  meant  to  do  it. 

BROCKENBROUGH,  J.  I  think  there 
can  be  no  reasonable  doubt  at  this  day  that 
if  a  debtor,  in  payment  of  an  antecedent 
debt,  pays  to  his  creditor  a  piece  of  coun- 
terfeit money,  or  a  bank  note  usually  re- 
ceived as  money,  but  which  turns  out  to  be 
counterfeit,  it  is  not  a  good  payment. 
Jones  V.  Ryde,  5  Taunt.  488;  Young  v. 
Adams,  6  Mass.  Rep.  182 ;  Markle  v.  Hat- 
field, 2  Johns.  Rep.  458. 

Although,  however,  this  general  proposi- 
tion is  true,  yet  the  policy  of  the  law  re- 
quires that  after  the  detection  of  the 
counterfeit  character  of  the  money  (whether 
coin  or  bank  notes)  there  should  be  no 
negligence  or  want  of  diligence  on  the  part 
of  the  creditor  who  receives  it,  in  giving 
information  to  the  payer  of  the  true  char- 
acter of  the  money,  and  in  returning  it  to 
him  and  demanding  payment.  Indeed,  jus- 
tice to  the  debtor  requires  it.  By  giving 
him  this  notice,  and  returning  it  to  him  in 
a  reasonable  time,  he  will  be  perhaps  en- 
abled to  ascertain  from  whom  he  received 
it,  and  to  trace  it  back  from  holder  to 
holder,  till  it  suall  be  returned  either  to  the 
original  forger,  or  to  him  who  passed 
622  it  *knowing  it  to  be  counterfeit.  If 
the  innocent  receiver  of  the  note  neg- 
lects his  duty  in  this  respect;  if  he  holds  it 
up  after  he  ascertains  it  to  be  counterfeit, 
without  returning  it  in  due  time  to  the 
payer,  he  ceases  to  be  innocent,  or  at  least 
is  more  in  fault  than  the  innocent  payer, 
and  this  neglect  must  necessarily  affect 
his  remedy. 

In  Young  v.  Adams,  the  note  was  ascer- 
tained to  be  counterfeit  on  the  day  after  it 
was  received ;  and  on  the  day  after  the  de- 
tection it  was  sent  to  the  payer,  and  he  was 
required  to  give  a  true  bill  in  lieu  of  the 
counterfeit,  which  he  refused  to  do,  or  to 
make  compensation  for  it.  In  Markle  v. 
Hatfield,  the  counterfeit  note  was  paid 
away  by  the  plaintiff  on  the  same  day  he 
received  it,  to  a  third  person,  and  soon  af- 
terwards it  was  discovered  to  be  coanter- 
feit,  and  returned  to  the  plaintiff;  and 
though  the  report  does  not  state  in  what 
space  of  time  it  was  sent  back  to  the  de- 
fendant, no  objection  was  made  of  any  de- 
lay in  returning  it  to  him,  and  it  is  to  be 
presumed  that  the  demand  was  speedily 
made.  Recoveries  were  had  in  those  cases, 
on  the  general  principle  that  a  payment 
in  counterfeit  money  was  not  good,  no 
laches  being  imputable  to  the  plaintiffk. 

There  is  a  class  of  cases  in  which  the  re- 
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-ceiver  of  bank  notes  in  payment  of  ante- 
cedent debts  is  held  to  greater  strictness 
than  in  the  cases  which  I  have  mentioned, 
and  in  which  the  very  reception  of  them, 
being  founded  in  laches,  is  deemed  a  ground 
for  excluding  the  receiver  from  any  right 
to  recover  from  the  payer.  I  allude  to  the 
cases  of  United  States  hank  v.  Bank  of 
Georgia,  lO^heat.  333,  and  Gloucester  bank 
V.  Salem  bank,  17  Mass.  Rep.  33,  in  both 
of  which  the  payments  were  made  in  notes 
purporting  to  be  the  notes  of  the  very  bank 
to  which  they  were  paid.  The  foundation 
of  the  judgments  in  those  cases  was,  that 
the  receiving  officers  of  the  bank  were 
bound  to  know  whether  notes  purporting  to 
be  its  own  notes  were  genuine  or  not,  and 
if  they  do  not  use  the  means  which 
623  they  possess  of  detecting  "those  which 
are  spurious,  they  are  guilty  of  a 
neglect  of  duty  in  receiving  them;  they 
are  not  wholly  innocent,  and  the  payer 
being  clearly  innocent,  the  loss  shall  fall 
on  the  receiver. 

In  the  case  before  us,  the  note  deposited 
with  the  bank  was  not  one  purporting  to  be 
its  own,  and  I  do  not  mean  to  say  that  the 
mere  reception  of  the  counterfeit  note  proved 
such  negligence  on  the  part  of  the  North- 
western bank  as  would  defeat  its  right  of 
action.  It  had  not  the  same  means  of  de- 
tection as  the  banks  had  in  the  two  above 
mentioned  cases,  and  consequentlv  it  was 
not  a  violation  of  public  duty  in  the  receiv- 
ing officers  of  the  bank  to  fail  in  the  de- 
tection. But  the  same  general  principle 
which  runs  through  the  cases  will  apply  to 
this,  namely,  that  laches  will  defeat  the 
right  of  action. 

The  note  deposited  by  Pindall  with  the 
Northwestern  bank  was  paid  to  the  Cincin- 
nati bank,  and  by  the  latter  bank  was  re- 
turned to  the  Northwestern  bank  on  the  8th 
March  1825  as  a  counterfeit  note.  A  period 
of  two  months  afterwards  elapsed  before 
the  Northwestern  bank  returned  it  to  Pin- 
dall, and  there  is  no  proof  that  Pindall  had 
any  notice  of  it  before  that  time.  Here  the 
neglect  began,  and  it  seems  to  have  been 
gross  neglect.  The  distance  was  not  so 
great  but  that  Pindall  might  have  been 
notified  of  the  fact,  and  the  note  returned 
to  him,  within  a  few  days  after  the  note 
was  returned*  to  the  bank.  Why  then  this 
unreasonable  delay  of  two  months?  If  the 
bank  had  within  a  reasonable  time  applied 
to  Pindall  to  take  back  this  spurious  note, 
he  might  have  ascertained  to  a  certainty 
whether  Jackson  or  some  other  person  had 
passed  it  to  him,  and  thus  have  relieved 
himself  of  the  loss:  but  by  the  delay  the 
opportunity  might  have  been  lost  to  him 
forever. 

It  has,  however,  been  argued  that  Pindall 
waived  the  objection  to  the  delay  in  return- 
ing him  the  note,  and  waived  his  right  to 
claim  protection  from  the  neglect  of 
624  *the  bank.  I  do  not  think  so.  It 
does  not  appear  from  the  evidence  of 
Caldwell,  or  any  other,  that  Pindall  was 
informed  of  the  period  *  at  which  the  de- 
tection of  the  counterfeit  character  of  the 
note  occurred,  or  at  what  time  it  was  re- 
turned to  tne  bank  as  spurious.  I  see  no 
ground    on    which    to   charge    him   with  a 


waiver  of  that  which  he  did  not  know.    I 
am  for  reversing  the  judgment. 

CARR,  J.  This  case  comes  to  us  on  an 
appeal  from  a  judgment  of  the  court  below, 
rendered  on  a  demurrer  to  evidence.  On 
the  19th  of  November  1824,  Pindall  depos- 
ited in  the  Northwestern  bank  354  dollars 
35^cents.  Of  this,  a  note  of  100  dollars  was 
afterwards  found  to  be  forged.  The  bank 
soon  passed  off  the  money,  it  not  being  a 
special  deposit  to  be  returned  in  the  same 
notes.  Pindall  checked  for  the  full  amount, 
and  the  bank  paid  it.  After  this,  on  the 
8th  March  1825,  this  100  dollar  note  was 
returned  to  the  bank  as  forged,  and  taken 
back.  There  is  no  doubt  of  its  beng  a 
forged  note.  In  the  month  of  May  follow- 
ing (we  are  not  told  on  Yibhat  day)  the  note 
was  sent  by  the  bank  to  Pindall,  with  a 
declaration  that  it  was  forged,  and  a  re- 
quest that  he  would  return  to  the  bank 
the  amount  in  good  money.  He  did  not  do 
so.  He  died  soon  after ;  and  this  suit  is  to 
recover  against  his  representatives  this 
sum.  The  court  below  has  given  judgment 
for  the  plaintiffs:  we  are  to  say  whether 
correctly  or  not.  The  question  presented 
is,  of  two  persons  equally  innocent  and  ig- 
norant of  the  forgery,  and  equally  free 
from  'fault  in  failing  to  detect  that  forgery, 
which  shall  bear  the  burden?  This  case  is 
different  from  Price  v.  Neal,  3  Burr.  1354, 
because  there,  *4t  was  incumbent**  (says 
lord  Mansfield)  *'on  the  plaintiff  to  be  sat- 
isfied that  the  bill  drawn  upon  him  was 
the  drawer's  hand,  before  he  accepted  or 
paid  it,  but  it  was  not  incumbent  on  the 
defendant  to  inquire  into  it."  In  our  case, 
it  was  not  more  incumbent  on 
625  *the  one  party  than  the  other,  to  as- 
certain the  genuineness  of  the  note. 
Nor  is  this  case  like  that  of  United  States 
bank  v.  Bank  of  Georgia,  for  that  also 
turned  on  the  obligation  there  was  on  the 
bank  to  know  its  own  notes,  and  the  mis- 
chief which  would  result  to  the  community 
from  suffering  such  institutions  to  receive 
notes  purporting  to  be  their  own,  and  after 
such  adoption  of  them,  return  them  to  those 
from  whom  they  took  them.  All  this  class 
of  cases  turns  upon  the  negligence  or  want 
of  caution  in  one  of  the  parties.  There  is 
another  class  where,  in  discharge  of  a  pre- 
existing debt,  the  debtor  has  paid  forged 
paper  or  base  coin.  Markle  v.  Hatfield,  2 
Johns.  Rep.  455;  Young  v.  Adams,  6  Mass. 
Rep.  182;  Jones  v.  Ryde,  5  Taunt.  488; 
Bruce  v.  Bruce,  5  Taunt.  495.  In  these 
cases  it  is  decided  that  such  payment  is  not 
good,  and  that  if  there  be  no  negligence  in 
the  party,  he  may  recover  back  the  consid- 
eration he  has  paid,  or  sue  upon  his  orig- 
inal demand.  But  there  seems  to  be  a  dis- 
tinction taken  between  such  cases  and  the 
one  at  bar,  where  there  was  neither  pre- 
existing debt  nor  laches  in  either  party, 
but  a  mere  every  day  transaction  of  deposit 
in  the  way  of  trade  and  commerce ;  a  trans- 
action by  which  the  bank  itself  is  the 
gainer,  having  the  right  to  discount  and 
make  profit  on  these  deposits.  I  do  not  say 
that  I  perceive  very  clearly  the  force  of  this 
distinction,  nor  do  I  mean  to  place  my 
opinion  upon  it ;  but  it  is  taken  by  high 
authority.  Thus  in  Gloucester  bank  v. 
Salem  bank,  17  Mass.    Rep.  33,  Parker,  C. 
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J.,  lays  down  the  general  rule  as  follows — 
'^The  just  and  sound  principle  of  decision 
has  been,  that  if  the  loss  can  be  traced  to 
the  fault  or  negligence  of  either  party,  it 
shall  be  fixed  on  him.  Generally^  where 
no  fault  or  negligence  is  imputable,  the  loss 
has  been  suffered  to  remain  where  the  course 
of  business  has  placed  it."  After  taking 
this  as  the  rule,  he  says  that  *^the  class  of 
cases  before  referred  to  differs  from  it  in 
this,  that  there  the  party  received,  in 

626  discharge  of  another  contract,  *8ome- 
thing  which  purported  to  be  of  value, 

but  which  was  worth  nothing:'*  and  he  re- 
fers to  Young  V.  Adams,  6  Mass.  Rep.  182, 
where  Sewall,  J.,  delivering  the  opinion  of 
the  court,  takes  the  same  distinction.  But 
I  repeat  that  the  reason  of  this  distinction 
does  not  strike  my  mind  as  deserving  much 
weight.  I  think  the  case  is  with  the  de- 
fendants: and  without  deciding  how  it 
might  have  been  if  the  bank  had  used  due 
diligence  in  returning  the  note  and  de- 
manding payment,  I  found  myself  upon  the 
ground  that  it  has  been  guilty  of  gross 
negligence,  and  therefore  has  no  right  to 
come  upon  Pindall.  All  the  cases, — Markle 
V.  Hatfield,  Young  v.  Adams,  Jones  v.  Ryde, 
United  States  bank  v.  Bank  of  Georgia — , 
which  say  that  in  the  case  of  a  pre-existing 
debt  discharged  in  forged  notes,  a  recovery 
may  be  had,  qualify  the  right  by  saying 
that  if  there  be  no  negligence  the  party 
may  recover.  In  the  last  case  quoted  Story, 
J.,  says — **E)ven  in  relation  to  forged  bills 
of  third  persons,  received  in  payment  of  a 
debt,  there  has  been  a  qualification  en- 
grafted on  the  general  doctrine,  that  the 
notice  and  return  must  be  within  a  reason- 
able time ;  and  any  neglect  will  absolve  the 
payer  from  responsibility."  And  this  is 
most  reasonable :  every  man  feels  that  it  is 
so.  A  man  in  business  receives  and  pays 
out  large  sums  of  money :  this  consists  of 
the  notes  of  various  banks  forming  the  cur- 
rency of  the  country :  if  among  his  pay- 
ments there  be  forged  notes,  and  they  are 
returned  while  the  transaction  is  recent,  he 
can  generally  report  to  some  clue,  from 
loose  memoranda,  or  memory,  which  may 
lead  him  to  the  person  of  whom  he  received 
them;  but  suffer  months  to  elapse,  and  it 
becomes  utterly  impossible.  Nor  should  a 
party  in  such  a  case  be  held  to  shew  that 
he  had  suffered  actual  damage  by  the  delay : 
such  a  requisition  would  nullify  the  rule. 
How  can  a  man  prove  that  if  he  had  re- 
ceived notice  sooner,  he  would  have  been 
able  to  trace  the  note?  The  very  fact  that 
he  is  unable,  when  called  on  at  a  late 

627  *day,  to  trace  it,  shews  that   he  can- 
not prove   how  he  could  have  done  so 

at  an  earlier  day.  I  do  not  say  that  the 
receiver  of  such  note  shall  be  held  to  the 
same  diligence  as  the  holder  of  commercial 
paper  dishonoured;  but  I  do  say  that  he 
ought  to  be  held  to  reasonable  diligence. 
Here  the  bank  received  the  note  back  as  a 
counterfeit  on  the  8th  March  1825 :  Wheeling 
is  only  110  miles  from  Clarksburg :  the  mail 
passed  once  a  week  duly :  every  mail  fur- 
nished a  safe  opportunity:  and  yet  two 
months  are  suffered  to  pass  before  the  note 
is  sent.  Will  not  every  one  say  that  this 
was  unreasonable,  gross  neglect?  But  it 
is  contended  that  Pindall  waived  this  delay. 


There  is  certainly  no  express  waiver;  and 
we  know  that  a  demurrant  has  no  right  to 
expect  the  court  to  draw  inferences  in  hift 
favour.  But  there  is  no  ground  for  an  in- 
ference that  Pindall  meant,  by  his  conduct, 
to  give  up  any  right  or  advantage,  which 
the  conduct  of  the  bank  had  given  him.  I 
am  for  reversing  the  judgment,  and  enter- 
ing a  judgment  for  the  plaintifhi  in  error. 
TUCKER,  P.  In  the  examination  of  this 
question,  I  shall  consider,  first,  whether  a 
party  who  passes  a  counterfeit  note  in  the 
course  of  business  or  in  payment  of  an  an- 
tecedent debt,  is  responsible  for  the  amount 
to  the  person  to  whom  he  passed  it.  Upon 
this  point  although  we  have  no  adjudication 
of  this  court,  yet  we  have  the  advantage  of 
express  decisions  both  of  the  courts  of  Great 
Britain  and  of  our  sister  states.  Without 
encumbering  this  opinion  with  a  review  of 
the  cases  which  have  turned  upon  forged 
bills  of  exchange  and  other  mere  secarities 
for  money,  I  shall  pass  at  once  to  those 
which  have  had  immediate  reference  to 
bank  notes,  which  pass  as  money,  which 
constitute  a  part  of  the  common  currency 
of  the  country,  and  are  not,  like  bills  of 
exchange,  considered   as  mere  securities  or 

documentary  evidences  of  debts.  1 
628      Burr.  457.     To  begin  with  *the  british 

cases.  In  the  case  of  Jones  v.  Ryde, 
5  Taunt.  488,  it  was  decided  that  a  person 
who  discounted  a  forged  navy  bill  (which, 
it  seems,  passes  as  money)  was  entitled  to 
recover  back  the  money  paid,  on  the  ground 
of  failure  of  the  consideration.  In  deliver- 
ing his  opinion,  Gibbs,  C.  J.,  compares  the 
case  to  that  of  forged  bank  notes,  m  which 
he  states  it  to  have  been  decided  by  Mans- 
field, C.  J.,  that  he  who  passed  them  was 
responsible  for  the  amount;  and  Heath,  J., 
in  the  same  case  distinctly  avows  the  same 
opinion.  In  the  same  term  another  case, 
upon  a  victualling  bill,  w.as  decided  upon 
the  same  principles.  Bruce  v.  Bruce,  5 
Taunt.  495.  And  it  must  not  be  omitted, 
that  in  speaking  of  the  transfer  of  bank 
notes  it  is  said,  **The  party  negotiating 
them  is  not,  and  does  not  profess  to  be, 
answerable  that  the  bank  of  England  shall 
pay  the  notes,  but  he  is  answerable  for  the 
notes  being  such  as  they  purport  to  be." 
We  come  next  to  the  american  cases.  In 
Young  V.  Adams,  6  Mass.  R^p.  182,  it  was 
held  that  where  a  counterfeit  bill  was  re- 
ceived in  payment,  the  payee  might  recover 
the  amount  from  the  payer  in  an  action  for 
money  had  and  received ;  and  in  Gloucester 
bank  v.  Salem  bank,  17  Mass.  Rep.  33,  this 
opinion  is  cited  and  obviously  acquiesced 
in  by  Parker,  C.  J.,  though  upon  other 
grounds  the  decision  was  against  the  plain- 
tiffs. In  New  York  the  same  principle  was 
recognized  in  the  case  of  Markle  v.  Hatfield, 
2  Johns.  Rep.  455,  where  the  subject  is  ex- 
amined by  Kent,  C.  J.,  with  his  usual  abil- 
ity. And  lastly  in  the  case  of  United  States 
bank  v.  Bank  of  Georgia,  in  the  supreme 
court,  10  Wheat.  333,  Story,  J.,  in  deliver- 
ing the  opinion  of  the  court,  admits  that 
the  modern  authorities  do  in  a  strong  man- 
ner assert,  that  a  payment  received  in 
forged  paper  or  base  coin  is  not  good,  and 
that  if  there  be  no  negligence  in  the  party* 
he  may  recover  back  the  consideration  paid 
for  them,  or  sue  upon  his  original  demand ; 
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and  he  proceeds  throughout  upon  a  conces- 
sum    of   this  principle,   wherever  the 

629  payment  *i8  made  in  the   notes  of   a 
third  party,    though  he  considers  the 

receipt  by  a  bank  of  notes  purporting  to  be 
its  own,  without  an  immediate  rejection,  as 
equivalent  to  an  adoption  of  them. 

At  first  view,  perhaps  it  may  seem  thai 
this  course  of  adjudication  is  inconsistent 
with  the  just  and  well  established  principle, 
that  as  between  parties  equally  innocent 
and  ignorant,  a  loss  shall  remain  were  the 
chance  of  business  has  placed  it ;  for  there 
can  be  no  reason  for  throwing  a  loss  from 
the  shoulders  of  one  innocent  man  upon 
another  who  is  equally  innocent.  Price  v. 
Neale,  3  Burr.  1354;  17  Mass.  Rep.  42.  But 
it  must  de  recollected  that,  in  the  eye  of  the 
law,  diligence  is  meritoriotis  and  negligence 
is  a  fault ;  and  the  law  will  not  hold  him 
guiltless  who  has  not  exercised  proper  care 
and  circumspection  in  the  conduct  of  his 
affairs.  Therefore,  in  the  circulation  of 
these  counterfeit  bank  bills,  he  who  has 
been  negligent  must  yield  to  the  superiour 
diligence  of  those  with  whom  he  deals.  I 
incline  to  think  that  this  is  the  true  prin- 
ciple upon  which  the  responsibility  pro- 
ceeds. He  who  passes  a  counterfeit  bill  in 
payment,  or  receives  value  for  it,  gets 
something  for  nothing,  and  upon  principles 
of  natural  justice  must  refund,  unless  he 
be  exempted  upon  the  ground  that  he  is 
equally  innocent  with  the  person  to  whom 
he  passed  it.  But  to  put  the  parties  on  an 
equal  footing,  both  ^ust  have  been  equally 
diligent.  Waiving  the  remark  that  he  who 
has  detected  a  counterfeit  bill  and  arrested 
its  circulation,  has  more  merit  than  the 
man  who  passes  it  without  examination,  it 
may  be  more  broadly  stated,  that  he  who, 
in  receiving  a  counterfeit  bill,  is  vigilant 
and  circumspect  in  taking  the  proper  means 
for  fixing  the  passing  of  it  to  himself  upon 
the  proper  person,  is  more  meritorious  than 
the  man  who  takes  no  such  precaution. 
Besides  the  probability  that  such  a  course 
of  diligence  might  lead  to  the  detection  of 
the    original     circulator,     and    tend 

630  mainly  to  arrest  the  *base  circulation, 
there  is  much   reason,    upon    general 

legal  analogies,  for  extending  to  the  payee 
of  the  bill  the  full  benefit  of  his  dili- 
gence. If  the  payer  has  been  equally  dili- 
gent, he  will  recover  over ;  and  if  he  has 
not,  he  has  only  his  own  folly  and  negli- 
gence to  complain  of.  Upon  the  whole 
therefore,  I  think  it  clear,  both  upon  reason 
and  authority,  that  the  payee  of  a  bank  bill 
which  is  counterfeit  may  recover  the 
amount  of  it  in  an  action  for  money  had 
and  received  against  the  payer. 

Secondly,  I  shall  inquire  whether  he  will 
lose  this  right  by  neglecting  to  give  notice 
to  the  payer  in  a  reasonable  time,  that 
the  bills  are  spurious.  The  affirmative  of 
this  proposition  seems  to  be  a  necessary 
consequence  of  the  very  principles  we  have 
just  been  laying  down.  The  right  of  the 
payee  to  recover,  and  to  throw  the  loss  back 
upon  the  person  who  passed  the  note  to 
him,  though  such  person  may  have  been 
equally  innocent  and  ignorant  of  its 
spurious  character^  arises  from  the  obliga- 
tion upon  the  conscience  of  the  party  to 
refund  that  which  he  has  received  without 


value.  But  the  conscience  of  the  payee,  on 
the  other  hand,  binds  him,  in  the  assertion 
of  this  demand,  to  use  all  diligence  to  pro- 
tect the  payer  from  loss  on  his  part.  There 
is  a  privity  between  them,  arising  out  of 
the  obligation  to  refund,  which  demands 
that  the  payee  should  leave  nothing  undone 
for  his  safety.  Now  the  most  obvious 
means  of  saving  him  from  loss  is  immedi- 
ate notice  that  the  bills  are  spurious,  to 
enable  the  payer  to  ascertain;  while  the 
transaction  is  yet  recent,  from  whom  he 
received  them.  Accordingly  we  find,  in 
the  cases  before  cited  of  Gloucester  bank  v. 
Salem  bank,  and  United  States  bank  v.  Bank 
of  Georgia,  the  principle  is  recognized,  that 
the  right»of  recovery  may  be  lost  by  the 
unreasonable  delay  of  notice.  In  those 
cases  the  authorities  were  elaborately  re- 
viewed, and  the  conclusion    to   which    the 

courts  arrived  was,  that  the  payees  of 
631      the  notes  were  *bound  to  give   notice 

within  a  reasonable  time,  or  they  could 
not  afterwards  recover.  In  those  cases  in- 
deed, the  payments  having  been  made  in 
paper  purporting  to  be  that  of  the  receiving 
bank,  that  bank  was  held  to  a  prompt  ex- 
amination and  notice,  and  in  default  of  it, 
was  deemed  to  have  adopted  the  notes  as 
its  own.  In  the  case  of  third  persons,  how- 
ever, the  principle  must  be  modified.  He 
who  receives  a  bank  note  in  the  course  of 
business  is  not  bound  to  take  it  to  the  bank 
to  ascertain  its  genuineness;  for  such  a 
requisition  would  stop  the  circulation  of 
bank  paper.  But  whenever  the  spurious 
character  of  the  paper  is  ascertained,  the 
holder  is  in  foro  conscientiae  bound  to  give 
reasonable  notice,  or  he  will  forfeit  his 
right  of  recovery;  for  **it  would  be  very 
mischievous,  and  men  would  never  feel  safe 
in  suffering  bank  notes  to  pass  through 
their  hands,  if  they  were  liable  to  be  called 
upon,  at  remote  periods,  to  make  good  such 
as  might  be  discovered  to  be  spurious.'' 
17  Mass.  Rep.  45. 

It  is  obviously  impossibly  to  lay  down 
any  precise  rule,  or  to  fix  any  precise  time 
within  which  notice  must  be  given.  It  is 
sufficient  to  say  that  it  must  be  reasonable. 
Now  in  this  case  I  think  it  was  not  so. 
When  the  base  character  of  the  paper  was 
discovered,  does  not  appear;  but  it  was  be- 
fore the  8th  of  March,  and  Pindall  had  no 
notice  till  the  19th  of  May.  An  earlier 
notice  might  have  enabled  him  to  ^x  lia- 
bility upon  Jackson  or  some  other  person, 
and  though  (to  use  the  language  of  Parker, 
C.  J.),  ** there  is  no  evidence  from  which  it 
can  be  ascertained  that  he  could  have  saved 
himself  if  he  had  received  earlier  notice, 
yet  the  law  itself  will  presume  that  a 
change  of  circumstances  had  tak«*n  place 
which  justified  him  in  resisting  the  action." 
The  law  will  not  cover  the  neglect  of  the 
bank,  by  taking  it  for  granted  that  Pindall 
would  not  have  been  bettered  by  earlier 
notice.     It  is  against  its  analogies  to  enter 

into  an  inquiry  whether  a  surety  or 
632      guarantee  is  injured  *or  not,   by    the 

negligence  or  misconduct  of  the  party 
seeking  to  enforce  the  security.  He  has  no 
right  to  judge  for  the  party  whom  he  seeks 
to  charge,  but  must  strictly  perform  the 
duties  imposed  upon  him  by  his  situation » 
or  he  will  forfeit  his  recourse. 
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As  to  the  supposed  waiver  of  notice,  I 
think  there  is  no  pretence  for  the  applica- 
tion of  the  principle;  and  upon  the  whole  I 
am  of  opinion  to  reverse  the  judgment,  and 
enter    judgment  for  the  defendants  below. 

Judgment  reversed,  and  judgment  entered 
for  the  plaintiffs  in  error. 


Harris  v.  Carson. 

July,  1836,  Lewlsburjr. 
(Absent  Bbooks,  J.) 

Lands— Leased  for  Fixed  Period— Wayifolnflr  Crop.*— 

Where  land  is  leased  for  a  fixed  and  determlrate 
period,  tbe  offfiroinfir  tenant  Is  not  entitled  to  the 
wayfiTOinsT  crop. 

Same-Same— Parol  Bvidenceof  Usaffeto  Vary  .t— Parol 
evidence  of  a  usacre  for  tbe  offfiroinfir  tenant  to  have 
the  wayfiroing^  crop,  is  not  admissible  to  explain  a 
written  contract  of  lease  for  a  fixed  and  certain 
period. 

Common  Law— Usage  in  Opposition  to—Effect  t— A 
practice  or  usafire  in  opposition  to  the  common  law, 
however  sreneral  it  may  be,  has  no  force  in  this 
county  on  the  g^ronnd  of  custom,  because  not 
immemorlaL 

^  This  was  an  action  of  trespass,  brought 
by  James  Harris  against  Elijah  Carson  in 
the  county  court  of  Augusta.  There  were 
two  counts  in  the  declaration.  The  first 
count  charged  that  the  defendant  on  &c. 
broke  and  entered  the  plaintiff's  closes  in 
the  said  county  of  Augusta,  and  trod  down, 
spoiled,  consumed  and  depastured  the  plain- 
tiff's grass,  corn  and  small  grain  then  and 
there  sfrowing,  and  cut  and  carried  away 
other  the  grass,  com  and  small  grain 
633  of  the  plaintiff  then  and  there  •grow- 
ing and  being,  of  great  value  &c. 
The  second  count  was  simply  for  taking 
and  carrying  away  divers  goods  and  quan- 
tities of  grain,  hay  and  com,  of  the  like 
quantity,  quality  and  value  as  those  de- 
scribed in  the  first  count.  The  defendant 
pleaded  not  guilty,  and  issue  was  joined 
thereon. 


*Lsnds -Lease  for  Fixed  Period— Way^roinflr  Crops.- 

The  principle  settled  in  Harris  v.  Carson,  7  Leigh  682, 
that  where  a  lease  has  a  fixed  period  for  its  termi- 
nation and  there  is  nothinsr  in  it  purportinsr  to  srive 
to  the  tenant  the  crops  Rrowinsr  upon  the  land  at 
the  time  of  its  termination,  the  tenant  has  no  rifirht 
to  reap  these  crops  after  his  lease  terminates,  asraln 
recofirnized.  Mason  v.  Moyers,  2  Rob.  606.  citinfir  the 
principal  case  at  pafires  613.  620,  but  dlstin^uishlnfir 
It.    See  also,  foot-note  to  same  case. 

In  Kelley  v.  Todd,  I  W.  Va.  203.  the  rule  laid  down 
in  tbe  principal  case  is  approved,  but  distlufiruished 
from  the  case  at  bar  on  the  srround  that,  where  the 
lease  recogrnizes  the  rig-ht  to«ou7  in  the  last  year  of 
the  term,  as  was  the  case  in  Mason  v.  Moyers,  and 
the  tenant  Is  restricted  to  the  cultivation  of  certain 
portions  of  the  land  and  pays  an  equal  annual  rent 
for  its  use,  he  has  a  rlsrhtto  reap  the  waygrrowinfir 
crop,  where  the  lease  is  silent  as  to  who  is  entitled 
thereto.  See  monographic  note  on  "Landlord  and 
Tenant*'  appended  to  Mason  v.  Moyers,  2  Rob.  606. 

tWrltten  Contracts— Local  Custoqis  to  Vary.— For 
the  proposition  that  a  local  custom  or  usafire  cannot 
be  relied  upon  where  it  is  inconsistent  with  the. 
terms  of  a  written  contract  between  the  parties,  the 
principal  case  is  cited  in  Southwest  Va.  M.  Co.  v. 
Chase.  95  Va.  56,  27  S.  E.  Rep.  826.  And  in  McGuire  v. 
Wright,  18  W.  Va.  513.  to  the  point  that  where,  the 
written  contract  Is  not  ambiguous  parol  evidence  is 
not  admissible  to  contradict  or  vary  its  terms. 

^Common  Law— Usaf^e  in  Opposition  to.— In  Reese  v. 
Bates.  94  Va.  825,  26  S.  E.  Rep.  865.  it  is  said:  "It  is,  of 
course,  well  settled,  that  a  usage  in  opposition  to 
the  common  law.  however  general  it  may  be,  has 
no  force  in  this  country  on  the  ground  of  custom 
{Harris  v.  Carson,  7  Leigh  682),  and  there  is  no  cus- 
tomary law  in  Virginia  which  per  se  can  vest  a  riffht 
In  a  party  claiming  under  it  (Delaplane  v.  Crenshaw 
&  als..  15  GratL  457) :  but  a  usage  or  custom  of  trade 
may  be  shown."  See  also,  citing  the  principal  case, 
Delaplane  v.  Crenshaw,  15  Gratt.  470,  474,  and  note. 


At  the  trial,  the  plaintiff  gave  in  evi- 
dence to  the  jury  a  written  lease,  from 
Elizabeth  Purris  to  himself,  of  the  premises 
on  which  the  trespass  was  alleged  to  have 
been  committed,  for  the  term  of  four  jears 
from  the  first  day  of  April  1825.  This  in- 
strument was  signed  and  sealed  by  the  said 
Elizabeth  Purris  and  the  plaintiff,  and  con- 
tained, among  various  covenants,  the  fol- 
lowing: **The  said  James  Harris  is  to  clear 
two  acres  of  ground,  and  has  the  privilege 
of  clearing  fifteen,  if  he  chooses,  during 
the  four  years,  for  which  he  is  to  have  three 
crops,  as  is  customary  for  clearing  land." 
But  as  to  the  question  whether  the  tenant 
should  be  entitled  to  the  crop  which  might 
be  growing  on  the  demised  premises  at  the 
expiration  of  the  term,  the  lease  was  wholly 
silent.  The  plaintiff  further  proved,  that 
he  entered  upon  and  took  possession  of  the 
demised  premises,  and  held  the  same  until 
the  expiration  of  his  lease.  That,  at  the 
time  of  making  the  said  lease,  the  whole  of 
the  cleared  land  on  the  demised  premises, 
except  a  few  acres,  was  in  small  grain, 
having  been  seeded  the  previous  autumn  by 
a  certain  John  Henry,  under  a  contract  be- 
tween him  and  the  said  Elizabeth  Purris; 
and  that  in  the  summer  of  1825  the  said 
John  Henry  gathered  and  hauled  away  the 
said  crop,  without  any  claim  being  made 
thereto  on  the  part  of  the  plaintiff.  That, 
in  the  autumn  of  1828,  the  plaintiff  sowed 
about  30  acres  of  the  old  cleared  land  on  the 
demised  premises,  and  three  acres  which 
he  had  cleared  during  the  term,  which  last 
parcel  was  embraced  in* the  same  enclosure 
with  part   of  the    old   cleared  land.     That 

he  also,  at  the  same  time,  sowed  in 
634      small   grain    about    seven  *acres    of 

land  in  a  separate  field,  which  he  had 
cleared  and  fenced  during  the  term.  That 
from  the  three  acres  aforesaid  he  had,  pre- 
vious to  the  said  seeding  in  1828,  taken  two 
crops,  but  the  said  seven  acres  had  never 
been  cultivated  before.  That,  in  the 
harvest  of  1829,  the  defendant  with  his 
servants,  horses  and  wagons,  came  upon 
the  30  acres  aforesaid,  and  though  prohib- 
ited by  the  plaintiff,  took  and  carried  away 
part  of  the  said  crop  which  the  plaintiff 
had  made  thereupon,  and  which  part  the 
plaintiff  had  recently  cut  down;  and  also 
cut  and  carried  away,  though  prohibited  by 
the  plaintiff,  another  part  of  the  crop  last 
aforesaid ;  and  that  part  of  the  grain  so  cut 
and  carried  away  by  the  defendant  was 
growing  upon  the  three  acres  aforesaid.  It 
was  also  proved  that  the  plaintiff  took  away 
several  wagon  loads  of  grain  from  the  said 
30  acre  field.  The  plaintiff  further  exam- 
ined witnesses  to  prove  that,  by  the  custom 
and  usage  of  the  country,  a  tenant  for  a 
term  of  years  is  entitled  to  the  waygoing 
crop;  and  the  defendant  examined  wit- 
nesses to  prove  that  such  was  not  the 
custom  and  usage  of  the  country,  and  par- 
ticularly of  the  neighbourhood  of  the  de- 
mised premises. 

The  defendant  gave  in  evidence  to  the 
jury  a  written  agreement,  signed  and  sealed 
by  himself  and  the  said  Elizabeth  Purris, 
whereby  the  said  Elizabeth  Purris  leased 
to  him,  for  the  term  of  four  years  from  the 
first  day  of  April  1829,  the  same  premises 
which  had  been  before  demised  to  the  plaun- 
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tiff.  This  instrument  contained  the  follow- 
ing'clause:  '^It  is  further  understood  and 
agn^eed  that  the  said  Carson  is  to  have  lib- 
erty to  take  his  last  fall  crop  off  in  peace." 
The  defendant  proved,  that  he  entered  upon 
and  took  possession  of  the  demised  premises 
at  the  expiration  of  the  plaintiff's  said 
lease ;  but  there  was  no  evidence  to  shew 
whether  this  possession  extended  to  the 
land  on  which  the  waygoing  crop  was 
growing.     He  also  proved,  that  about 

635  the  *time  of    the    expiration    of    the 
plaintiff's  said  lease,  the  plaintiff  and 

Elizabeth  Purris  referred  the  settlement  of 
their  accounts  for  rent,  repairs  and  im- 
provements, to  arbitrators,  who  reported  a 
balance  due  from  the  said  Elizabeth  to  the 
plaintiff,  which  was  paid  him;  but  the  said 
reference  embraced  no  question  in  relation 
to  the  crops.  The  defendant  further  gave 
in  evidence  two  notices  in  writing  from 
Elizabeth  Purris  to  the  plaintiff;  the  first 
in  these  words:  **June  11th  1827.  Mr. 
James  Harris.  Sir,  Take  notice,  I  shall 
expect  you  to  leave  my  farm  by  the  first  of 
April  1829.  Any  land  which  you  have 
cleared  or  may  clear,  I  wish  you  to  have 
your  crops  off  it  before  that  time,  as  I 
shall  expect  it  free  from  any  and  every  in- 
cumbrance." And  the  second  in  the  terms 
following:  **Mr.  James  Harris.  You  will 
please  take  notice,  that  I  will  take  posses- 
sion of  the  land  leased  to  you  by  articles, 
on  the  first  day  of  April  next,  being  the 
time  your  lease  expires  agreeably  to  the 
articles,  and  that  you  will  leave  the  said 
place  in  the  situation  that  may  be  required 
of  you  in  conformity  with  the  said  articles. 
Given  under  my  hand  this  23d  day  of  De- 
cember 1828."  Each  of  the  said  notices 
was  signed  by  Elizabeth  Purris,  and  it  was 
proved,  that  the  first  was  duly  served  on  the 
plaintiff  in  July  1828,  and  the  last  on  the 
23d  day  of  December  1828.  It  also  appeared 
from  the  evidence,  that  the  plaintiff,  at 
the  time  of  the  lease  to  him,  was  cognizant 
of  the  previous  lease  to  John  Henry,  and 
of  the  fact  that  a  crop  was  then  in  the 
ground.  The  defendant  also  proved,  that 
it  is  customary  for  a  tenant  to  be  allowed 
three  crops  for  clearing  land,  he  enclosing 
and  leaving  it  under  a  good  fence. 

And  this,  the  record  stated,  was  all  the 
evidence  offered  on  either  side,  except  on 
the  subject  of  usage. 

After  the  introduction  of   the  foregoing 

evidence,  the  defendant  moved  the  court  to 

instruct    the   jury,    first.    That    under  the 

terms    of    the    tease     aforesaid,    the 

636  plaintiff  *was  not  entitled  to  recover 
for  the  crop  severed   from  the  30  acre 

field  aforesaid  after  the  determination  of 
his  lease.  Secondly,  That  the  jury  should 
disregard  all  the  evidence  offered  by  the 
plaintiff  with  a  view  of  proving  a  custom 
or  usage  varying  th^  terms  of  the  articles, 
and  tending  to  shew  that  the  plaintiff  was 
entitled  to  the  waygoing  crop.  Thirdly, 
That  under  the  facts  aforesaid  this  action 
cannot  be  maintained.  Fourthly,  That  if 
evidence  of  usage  is  admissible  to  influence 
the  construction  of  the  articles,  then  such 
usage  must  be  generally  acquiesced  in,  in 
the  particular  neighbourhood  where  the 
contract  was  made.  Fifthly,  That  if  evi- 
dence  of   usage    is  admissible,  such  usage 


must  be  of  long  standing,  and  uniform, 
peaceably  acquiesced  in,  and  not  subject  to 
contention  and  dispute,  either  at  law  or 
otherwise.  Sixthly,  That  if  such  general 
usage  shall  be  established  to  prevail  in  the 
district  of  country  where  the  parties  lived 
and  where  the  contract  was  made,  yet  if  it 
shall  be  shewn,  on  the  other  hand,  that  a 
different  and  opposite  usage  prevailed  in 
the  particular  neighbourhood  where  the 
contract  was  made  and  the  parties  lived, 
and  at  the  time  such  contract  was  made, 
then  such  particular  usage  of  the  neigh- 
bourhood should  govern  in  the  construction 
of  the  contract,  in  preference  to  the  gen- 
eral usage.  But  the  court  refused  to  give 
any  of  the  instructions  asked  for  by  the 
defendant,  and  he  thereupon  excepted;  the 
bill  of  exceptions  stating  the  whole  of 
the  evidence,  as  detailed  above.  The  jury 
found  a  verdict  for  the  plaintiff,  and  as- 
sessed his  damages  to  100  dollars ;  and  the 
county  court  rendered  judgment  accord- 
ingly. 

The  circuit  court  of  Augusta,  on  the  pe- 
tition of  Carson,  allowed  a  supersedeas  to 
the  judgment  of  the  county  court;  and  be- 
ing of  opinion  that  the  said  county  court 
ought  to  have  given  all  the  instructions 
asked  for,  reversed  the  judgment,  set  aside 
the  verdict,  and  directed  the  cause  to 
be  sent  back  for  a  new  trial.  To 
637  *this  judgment  of  the  circuit  court  a 
supersedeas  was  allowed  by  the  court 
of  appeals,  on  the  petition  of  Harris. 

B.  G.  Baldwin,  for  plaintiff  in  error. 

Peyton,  for  defendant  in  error. 

CABEI/L,  J.  Harris  the  plaintiff  in 
error  leased  from  Purris  a  tenement  in  the 
county  of  Augusta,  for  the  term  of  four 
years,  commencing  on  the  first  of  April 
1825,  and  ending  on  the  first  of  April  1829. 
There  is  nothing  in  the  lease  purporting 
to  give  to  the  tenant  any  interest  in  the 
land,  or  in  the  crops  upon  it,  after  the 
termination  of  the  lease.  On  the  day  on 
which  this  lease  terminated,  the  same 
tenement  was  leased  by  Purris  to  Carson 
the  defendant  in  error,  who,  in  the  summer 
of  1829,  proceeded  to  cut  and  carry  away 
a  part  of  the  crop  of  small  grain  which  had 
been  sown,  in  the  fall  before,  by  the  former 
tenant.  The  main  question  presented  by 
the  record  is,  whether  the  offgoing  or  the 
incoming  tenant  was  entitled  to   this  crop. 

The  lease  in  this  case  having  a  fixed  and 
certain  period  for  its  termination,  it  is 
clear,  beyond  doubt,  that  the  offgoing  ten- 
ant had  no  right,  at  the  common  law,  to 
any  crops  growing  on  the  land,  after  the 
termination  of  the  lease,  although  they  may 
have  been  sown  during  his  possession  of 
and  interest  in  the  land ;  for  it  was  his 
ov^n  folly  to  sow,  when  he  knew  that  his 
interest  would  expire  before  he  could  reap. 
The  crops  are  claimed,  however,  in  this 
case,  on  the  ground  of  a  custom  said  to 
prevail  in  the  district  of  country  in  which 
the  land  lies,  that  the  offgoing  tenant  shall 
have  the  waygoing  crops. 

The  case  of  Wigglesworth  v.  Dallison, 
Doug.  Rep.  201,  was  strongly  relied  upon 
by  the  counsel  for  the  plaintiff  in  error, 
as  shewing  that  a  custom  would,  in  Eng- 
land, entitle  the  offgoin^r  tenant  to  the  way- 
going  crop,  even  where,  as  in   this    case,. 
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the     lease      was    by    writing    tinder 

638  *seal,  and  to  end  at  a  fixed  time.  But 
the  ground  on  which  lord    Mansfield 

himself  placed  that  decision,  shews  that  it 
can  have  no  weight  in  this  country.  He 
says  *'The  custom  of  a  particular  place  may 
rectify  what  otherwise  would  be  impru- 
dence or  folly.  The  lease  being  by  deed 
does  not  vary  the  case.  The  custom  does 
not  alter  or  contradict  the  agreement  in 
the  lease ;  it  only  superadds  a  right  which 
is  consequential  to  the  taking."  I  entirely 
concur  m  the  correctness  of  this  opinion, 
as  applied  to  a  case  in  Ei}gland.  But  it  is 
correct,  not  on  the  ground  of  direct  con- 
tract, nor  because  the  parties  are  presumed 
to  have  contracted  in  reference  to  the  cus- 
tom :  it  is  correct,  because  of  the  force  of 
the  custom,  as  such;  for,  in  England, 
where  they  have  particular  customs,  the 
custom  of  the  county  in  which  the  land 
lies  is  as  much  the  law  of  that  county, 
as  the  common  law  is  the  law*  of  the 
other  parts  of  the  country  where  they 
have  no  such  particular  custom.  The 
particular  custom  prevents  the  application 
of  the  common  law  to  the  county  or  dis- 
trict in  which  the  custom  prevails,  by  shew- 
ing that  the  common  law,  as  to  this  subject, 
never  had  any  existence  in  that  county  or 
district.  For,  a  custom,  to  be  valid,  must 
be  as  old  as  the  common  law ;  it  must  be 
immemorial.  And  if  the  particular  custom 
be  proved  to  be  immemorial,  it  necessarily 
excludes  the  general  custom,  or  common 
law ;  for  two  opposite  and  inconsistent  cus- 
toms cannot  have  immemorially  existed,  in 
the  same  place,  and  as  to  the  same  thin^. 
But  the  case  is  widely  different  in  this 
country.  Our  ancestors  brought  with  them 
the  common  law  or  general  customs  of 
England,  but  none  of  the  particular  customs. 
The  common  law  became  the  law  of  our 
whole  state,  and  gave  the  rule  to  every 
part  of  it;  and  we  have  seen  that,  by  that 
law,  the  ofpgoing  tenant  was  not  entitled 
to  the  waygoing  crop.  Any  practice  or 
usage,    however   general,    introduced 

639  into  this  country  since  its  ^settlement, 
and    in    opposition    to    the    common 

law,  can  have  no  force  on  the  ground  of 
custom ;  because  it  lacks  the  essential  in- 
gredient of  a  good  custom — it  is  not  imme- 
morial. It  is  clear  that  it  could  not  have 
existed  at  any  time,  even  as  a  recent  cus- 
tom, until  after  the  settlement  of  the 
country,  and  after  the  common  law  had 
attached  to  every  part  of  it.  And  nobody 
will  contend  that  a  recent  usage  or  practice, 
however  general,  will  change  the  common 
law.  Nor  is  the  case  of  the  plaintiff  in 
error  helped  by  the  argument,  that  the 
custom,  although  not  obligatory  as  such, 
may  nevertheless  be  looked  to  as  having 
been  within  the  contemplation  of  the  par- 
ties at  the  time  they  contracted,  and  may 
therefore  be  regarded  as  an  exponent  of 
the  contract.  The  principle  of  explaining  a 
written  instrument  by  parol  testimony, 
applies  to  those  cases  only  where  there  is 
some  latent  ambiguity  in  the  written  in- 
strument, or  where  its  terms  have  not  a 
definite  legal  signification.  Bowyer  v. 
Martin  Ac,  6  Rand.  525.  Here  there  is  no 
ambiguity,  no  uncertainty,  no  doubt  what- 
ever.    It  is   nothing   more  nor  less  than  a 


lease  for  a  period  fixed  and  certain,  when 
the  interest  of  the  tenant  is  to  cease  and 
determine.  To  extend  it  beyond  that  pe- 
riod by  parol  testimony,  is  contrary  to  re- 
ceived principles,  and  utterly  inadmissible. 
I  am  clearly  of  opinon  that  the  plaintiff 
in  error  was  not  entitled  to  the  waygoing 
crop ;  and  this  point  being  decided  against 
him,  it  is  equally  clear  that  the  county 
court  ought  to  have  given  all  the  instruc- 
tions moved  for  by  the  defendant  in 
error.  It  may  seem,  at  first  view,  that 
the  third  instruction  is  improper,  as 
interfering  with  the  province  of  the 
jury  in  deciding  on  the  weight  of  tes- 
timony. But  I  do  not  think  it  liable  to 
that  obiection.  The  court  was  not  called 
on  to  say  what  facts  were  proved,  bnt 
merely    to  say   what     the   law     would    be 

on  facts  stated. 
640         *I  am  for  affirming  the   judgment 

of  the  circuit  superiour  court. 
The  other   judges  concurring,  judgment 
of  circuit  court  affirmed. 


Bias  and  Another  v.  Floyd,  Governor. 

July,  1886,  Lewlsburff. 
(Absent  Bbooks,  J.) 

RecoffnlsaDce—  Intefllneatloaj*  —  Scire     Facias  -Var. 

lance.— Under  the  act  1  Rev.  CXxie.  ch.  1«,  {  X 
allowlnfir  a  prisoner  to  be  bailed  to  appear  and 
stand  his  trial  at  the  snperionr  court,  a  Justice  of 
the  peace  took  a  recognizance  from  a  prisoner, 
with  sureties,  conditioned  for  his  appearing  to  do 
what  should  be  in  joined  him  by  the  court:  after 
the  recog^nizance  had  been  so  taken,  words  were 
interlined  by  the  justice,  specifying^  the  charge 
against  the  accused:  and  the  scire  facias  upon  the 
recognizance  described  it  as  though  the  Inter- 
lined words  had  formed  a  part  of  it  originally. 
Held,  that  upon  a  rule  for  the  purpose,  the  recoc- 
nizance  may  be  amended  by  striking  out  the 
Interpolated  matter:  and  then,  upon  a  plea  of  no 
such  record  to  the  scire  facias,  judgment  will  be 
given  for  the  defendanu.  because  of  the  variance 
between  the  recognizance  as  amended  and  the 
recognizance  as  described  in  the  scire  facias. 

James  C.  M'Farland,  a  justice  of  the 
peace  for  the  county  of  Kanawha,  trans- 
mitted to  the  superiour  court  of  law  for 
that  county  a  recognizance  which  set  forth, 
that  on  the  10th  day  of  November,  1830, 
Michael  Hager,  James  Bias  and  Andrew 
Hager,  came  before  him  and  acknowledged 
themselves  to  be  indebted  to  John  Floyd 
governor  of  the  commonwealth,  the  said 
Michael  Hager  the  sum  of  500  dollars,  and 
the  said  James  Bias  and  Andrew  Hager 
the  sum  of  500  dollars,  to  be  levied  of  their 
respective  goods  and  chattels,  lands 
641  and  tenements,  *for  the  use  of  the 
commonwealth ;  yet  with  this  condi- 
tion, that  if  the  said  Michael  Hager  should 
make  his  personal  appearance  before  the 
judge   of  the  said  superiour  court  of  law  at 


*Records-liiteriineatloii  or  Eraaure— Parol  Teatl- 
moay  to  A«saii.-if  a  record  is  interlined  or  erased 
by  some  unauthorized  person  such  alteration  con- 
stitutes no  part  of  the  record  and  it  may  be  assailed 
by  parol  testimony.  This  is  not  controverting  the 
absolute  verity  of  the  record,  but  it  Is  simply  enquir- 
ing what  really  constitutes  the  record.  If  this  were 
not  allowed,  the  absolute  verity  attributed  to  a 
record  could  be  used  to  give  sanction  to  a  forgery 
or  fraudulent  erasure  of  the  record.  Herring  v. 
Lee.  t3  W.  Va.  672.  citing  Bias  r.  Fto^d,  7  Leidk  64a 
To  this  point  the  principal  case  is  also  cited  in  State 
V.  Vest.  21  W.  Va.  801.  808,  805:  foot-noU  to  Johnston 
V.  Slater,  11  Gratt  321.  See  also,  citin?  the  principal 
case.  Oedney  v.  Com..  14  Gratt  8K.  3Sl:  Qninn  v. 
Com.,  20  Gratt  144;  State  v.  Tlnffler.  82  W.  Va.  MS.  9 
S.  £.  Rep.  086. 
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the  courthouse  of  said  county  on  the  first 
^ay  of  the  next  term  of  said  court,  fhen 
and  there  to  do  and  receive  what  should  be 
injoined  him  by  said  court,  on  a  charge  of 
Moving  feloniously  passed  tn  payment  to  a 
certain  Frederick  Warker^  certain  false 
pieces  of  coin  current ^  of  the  denomination 
of  dollars y  with  an  intention  to  defraud 
him^  and  for  having  falsely  made  forged 
and  counterfeited  the  same,  and  for  offering 
to  pass  the  same,  and  should  not  depart 
thence  without  leave  of  said  court,  then  the 
recog^nizance  was  to  be  void.  The  words 
in  italics,  specifying  the  charge,  were  in- 
terlined. 

On  the  18th  of  June  1831,  a  scire  facias 
issued,  setting  forth  the  undertaking  of 
the  cognizors,  as  it  appeared  by  the  recog- 
nizance transmitted  to  thesuperiour  court 
and  filed  among  the  records  thereof;  stat- 
ing that  Michael  Hager  had  failed  to  make 
his  personal  appearance  according  to  the 
condition  of  the  recognizance,  as  appeared 
of  record ;  and  calling  upon  the  cognizors 
to  shew,  if  they  could,  why  execution  should 
nut  be  had  according  to  the  recognizance. 
This  process  being  served  on  the  defendants 
James  Bias  and  Andrew  Hager,  they  ap- 
peared, and  after  craving  over  of  the  recog- 
nizance, demurred  generally  to  the  scire 
facias,  in  which  demurrer  the  attorney  for 
the  commonwealth  joined.  They  also 
pleaded  no  such  record,  on  which  issue  was 
joined;  and  offer^  six  other  pleas,  which 
were  not  received. 

While  the  cause  was  thus  situated,  the 
defendants,  on  the  1st  of  June  1832,  pro- 
duced in  court  the  affidavit  of  Alexander 
W.  Quarrier,  clerk  of  the  superiour  court 
of  Kanawha,  and  also  of  the  county  court, 
to  the  following  effect— That  sometime  in 
the  latter  part  of  1830  or  early  in  1831, 
M'Farland  deposited  with  affiant  the  recog- 
nizance of  the  above  named  defend- 
642  ants.  That  "either  at  that  time,  or 
shortly  thereafter,  this  affiant,  sug- 
gesting to  the  said  M*Farland  the  loose 
manner  in  which  said  recognizance  was 
drawn  up,  stated  to  him  his  belief  that 
there  would  be  no  impropriety  in  inter- 
lining the  offence  of  which  Michael  Hager 
stood  charged;  and  said  M'Farland  accord- 
ingly interlined  in  said  recognizance  the 
words  which  appear  interlined  therein. 
That  this  affiant  knows  nothing  of  the 
recognizance  in  its  orginal  form  having 
been  read  to  defendants;  and  he  believes 
he  never  saw  or  heard  of  it,  until  it  was 
handed  to  him  by  the  justice.  That  this 
affiant  does  not  recollect  that  any  person, 
except  himself  and  the  justice,  was  present 
at  the    time  the   interlineation    was   made. 

Also  the  affidavit  of  James  C.  M'Farland 
the  justice  of  the  peace  before  mentioned, 
to  the  following  effect — That  application 
was  made  to  affiant,  as  a  justice  of  the 
peace  for  Kanawha  county,  to  repair  to  the 
courthouse  for  the  purpose  of  admitting 
Michael  Hager  to  bail.  That  affiant  ac- 
cordingly went  to  the  jail,  where  the  recog- 
nizance was  read  to  and  acknowledged  by 
the  said  Michael  Hager.  That  affiant  then 
returned  to  the  bar  of  the  courthouse, 
where,  meeting  with  Bias  and  Andrew 
Hager  the  persons  tendered  as  bail,  he 
deemed  it  his  duty   to  put  them  upon  their 


oaths  as  to  the  value  of  their  property, 
and  their  capacity  to  meet  the  obligation 
in  case  the  recognizance  should  be  forfeited : 
after  which  he  read  the  recognizance  to 
them,  and  they  severally  acknowledged  the 
same.  That  A.  W.  Quarrier  the  clerk,  com- 
ing in  at  the  same  instant,  took  the  recog- 
nizance and  read  it,  and  pointing  out 
some  material  omissions  (as  he  thought) 
in  the  draught  of  the  paper,  suggested  that 
the  correction  might  be  made  by  interlinea- 
tions, if  made  in  the  proper  handwriting  of 
affiant.  That  upon  examining  the  order, 
and  finding  that  at  least  two  lines  contain- 
ing the  felonious  charge  had  been  omitted, 
affiant  at  first  thought  a  new  recognizance 
ought  to  be  prepared ;  but  the  clerk  ob- 
served that  if  affiant  would  write  very 

643  "closely,    the    whole   might   be  com- 
prised by    an  interlineation.     That  as 

the  day  was  cold  and  disagreeable,  and  the 
parties  anxious  to  leave  the  courthouse, 
affiant  made  the  necessary  interlineation 
in  the  recognizance,  and  left  it  with  the 
clerk..  That  affiant  is  inclined  to  believe 
he  took  the  recognizance  of  all  the  parties 
before  the  omission  was  pointed  out  to  him, 
but  is  quite  certain  that  the  interlineation 
was  made  in  the  presence  of  Bias  and  An- 
drew Hager,  or  at  least  that  they  and  the 
affiant  had  not  separated  until  it  was  done. 
That  Michael  Hager,  being  at  liberty,  was 
in  the  lobby  of  the  courthouse  and  about 
the  door;  but  affiant  cannot  say  that  he 
knew  any  thing  of  the  correction  made  in 
the  recognizance.  That  affiant  is  inclined 
to  think  he  signed  the  recognizance  before 
the  interlineation  was  made  in  it. 

Upon  these  affidavits,  a  rule  was  made 
on  the  attorney  for  the  commonwealth,  to 
shew  cause  why  the  recognizance  should 
not  be  suppressed  and  held  void,  and  the 
farther  prosecution  of  the  scire  facias  be 
discontinued.  The  rule  was  afterwards 
discharged,  the  demurrer  to  the  scire  facias 
overruled,  judgment  given  against  the 
defendants  on  the  plea  of  no  such  record, 
and  execution  awarded  against  them  accord- 
ing to  the  recognizance.  A  supersedeas 
was  awarded  to  the  judgment. 

Summers,  for  the  plaintiffs  in  error.  It 
is  only  by  virtue  of  the  act  in  1  Rev.  Code, 
ch.  169,  i  2,  p.  599,  that  a  justice  of  the 
peace  lets  to  bail  in  such  a  case  as  this. 
The  act  must  be  strictly  followed.  Com- 
monwealth V.  Myers,  1  Va.  Cas.  188.  It 
directs  that  the  party  shall  be  bound  to  ap- 
pear and  stand  his  trial  at  the  superiour 
court.  By  the  recognizance  in  this  case, 
before  it  was  interlined,  the  party  was  to 
appear  and  do  what  should  be  injoined  him. 
These  terms  are  not  equivalent.  The  law 
having  specified  what  the  party  was  to  be 
bound  to  do,  to  wit,  stand  his  trial,  and  the 
recognizance  not  containing  this  specifica- 
tion, it    was  void.     Had    the  justice 

644  *authority     afterwards    to    alter    it? 
Could  he  make  that  operative    which 

was  void?    Certainly  not. 

The  authorities  differ  as  to  the  time 
when  the  obligation  becomes  a  record.  11 
Mod.  223;  Wyatt'sPrac.  Reg.  361;  1  Starkie 
on  Ev.  252.  If  not  a  record,  the  objection 
might  clearly  be  taken  advantage  of  by 
plea,  and  the  pleas  which  were  offered  in 
this  case  should  have   been   received.     But 
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whether  record  or  not,  a  defendant  may 
shew  that  the  recognizance  is  false,— that 
he  never  was  a  party  to  it.  The  sanctity 
thrown  around  records  is  to  guard  truth, 
not  falsehood.  It  cannot  be  that  there  is 
no  mode  of  redress,  where  a  recognizance 
of  this  kind  can  be  shewn  to  have  been 
made  up  without  the  knowledge  or  presence 
of  the  party.  This  would  be  oppressive 
upon  the  citizen,  and  a  reproach  upon  the 
law. 

The  attorney  general,  contra,  said,  that 
although  any  change  of  a  bond  made  by 
the  obligee  would  avoid  it,  yet  a  change 
made  by  a  stranger  had  no  such  effect. 
The  bond  will  still  be  good  for  what  was 
acknowledged.  So,  in  the  case  of  a  record, 
it  is  not  avoided  by  mutilation  or  inter- 
lineation. The  alteration  only  is  to  be  re- 
jected. This  rule  should  certainly  prevail 
in  regard  to  a  recognizance,  which  is  al- 
lowed to  be  taken  in  favour  of  the  prisoner 
and  of  liberty.  The  question  then  is, 
whether  the  recognizance  was  not  sufiScient 
before  the  alteration.  It  did  not  specify 
what  the  party  was  to  be  tried  for,  but  the 
statute  does  not  require  that  it  should. 
He  is  simply  to  be  bound  to  appear  and 
stand  his  trial.  The  terms  of  the  recogni- 
zance are  as  specific  as  those  of  the  statute. 
It  was  therefore  good  before  the  alteration. 
But,  he  said,  a  recognizance  is  not  a 
record  till  it  is  enrolled.  Glynn  &c.  v. 
Thorpe,  1  Barn.  &  Aid.  153;  Co.  Lit.  260,a. 
The  record  remained  in  the.  breast  of 
the  justice  till  transmitted  to  court.  The 
plain  meaning  of  what  had  taken  place  be- 
fore the  justice  was,  that  the  party 
645  bound  himself  to  appear  and  ^answer 
the  charge  against  him,  and  the  jus- 
tice made  the  recognizance  contorm  to  this 
meaning.  The  transaction  was  a  fair  one, 
and  ought  to  be  sustained. 

Johnson,  in  conclusion,  sustained  the 
ground  taken  by  Summers,  and  said  more- 
over, there  was  nothing  on  the  face  of  the 
recognizance  to  shew  by  what  authority  it 
was  taken.  It  ought  to  have  appeared  that 
it  was  taken  in  a  case  coming  within  the 
act  in  1  Rev.  Code,  ch.  169,  {  2,  p.  599,  and 
this  not  appearing,  the  demurrer  to  the 
scire  facias  ought  to  have    been  sustained. 

TUCKER,  P.  This  is  a  scire  facias  on 
a  recognizance  ta^en  before  a  justice  of 
the  peace,  and  certified  to  the  superiour 
court  of  Kanawha.  One  Imager  having  been 
prosecuted  before  an  examining  court  for 
passing  counterfeit  coin,  was  sent  on  for 
further  trial ;  but  the  court  made  an  order  ad- 
mitting him  to  bail  on  his  entering  into  a 
recognizance,  which  he  accordingly  did  with 
the  plaintiffs  in  error  as  his  sureties.  The 
recognizance  was  drawn  out  previously  to 
its  being  acknowledged,  and  was  first  read 
to  and  acknowledged  by  the  prisoner,  after 
which  it  was  read  to  and  acknowledged  by 
the  sureties.  After  it  had  been  completed, 
the  clerk  of  the  court  suggested  some  de- 
fects in  it,  and  expressing  also  an  opinion 
that  it  might  be  amended  by  the  justice, 
he  amended  it  accordingly  by  the  insertion 
of  several  lines.  The  recognizance  as 
amended  was  not  read  over  to  or  reacknowl- 
edged  by  the  cognizors,  though  the  two 
sureties  were  present  when  it  was  done : 
but  the  principal  was  in  the   lobby   of   the 


courthouse  about  the  door,  and  does  not 
appear  to  have  known  of  the  interlinea- 
tion or  alteration. 

As  the  recognizance  was  originally 
drawn,  it  was  general  in  its  terms,  bind- 
ing the  party  to  appear  at  the  superionr 
court,  then  and  there  to  do  and  receive  what 
should  be  injoined  him  by  the  said  court. 
As  amended,  it  bound  him  to  appear 
then    and  there,    to    do    and  receive 

646  *what  should  be  injoined  him  by  the 
court  on  a  charge  of  having  felo- 
niously passed  counterfeit  coin.  Now  by  the 
statute,  and  the  order  of  the  examining 
court  made  under  it,  the  justice  of  peace 
had  no  power  to  bind  the  party  in  a  recog- 
nizance to  do  more  than  to  answer  the  par- 
ticular charge.  His  demanding  and  taking 
a  recognizance  of  a  more  general  character 
was  without  authority,  and  therefore  void ; 
and  had  the  recognizance  been  sued  upon 
in  its  original  form,  it  would  have  been  a 
good  defence  to  allege  that  it  was  taken 
without  authority,  and  not  in  the  course  of 
any  judicial  proceeding.  The  alteration, 
therefore,  in  the  recognizance  was  mate- 
rial. It  made  that  good  upon  its  face, 
which  otherwise  would  have  been  void. 
Moreover,  as  amended,  it  bound  the  sure- 
ties that  Hager  should  answer  to  a  particu- 
lar charge,  when  it  does  not  judicially 
appear  that  they  knew  he  was  under  prose- 
cution for    so  serious  an  o£fence. 

Be  this  as  it  may;  the  recognizance  hav- 
ing been  materially  altered,  two  questions 
present  themselves:  1.  Whether  it a£Forded 
matter  of  defence  to  the  parties,  in  any 
form?  and  2.  In  what  form  ought  they  to 
seek  their  remedy? 

It  would  be  a  reproach  to  the  jurispm- 
dence  of  any  country,  if  a  material  altera- 
tion in  an  obligation  however  solemn,  or 
even  in  the  records  of  the  court  itself,  to- 
the  prejudice  of  a  party,  could  be  in  no 
wise  corrected.  In  this  case  the  parties  en- 
tered into  a  recognizance,  which  would  have 
been  void  if  it  had  remained  unaltered. 
It  is  changed ;  it  is  never  reacknowledged 
by  them  after  the  change,  and  the  princi- 
pal does  not  even  know  of  the  change.  It 
IS  impossible  to  consider  them  as  bound  by 
the  instrument  in  its  present  form.  L#et  nft 
consider  the  question  first  upon  the  sappo- 
sition— certainly  the  most  favourable  to  the 
commonwealth — that  the  recognizance  had 
become  a  matter  of  record,  at  the  time  the 
alteration  was  made  in  it.     Upon  this 

647  ^supposition  the  authorities  are  abun- 
dant to  prove  that  where  a  record  has 

been  falsified  by  erasure  or  interlineation, 
it  may  be  amended  and  restored  to  its 
original  condition.  The  absolute  verity  at- 
tributed to  records  cannot  be  used  to  give 
sanction  to  a  forgery  or  to  a  fraudulent 
erasure  of  the  record.  Accordingly  we  find 
it  decided,  as  early  as  the  times  of  Roll  (2 
Roll's  Rep.  80;  1  Roll's  Abr.  208,  209,)  that 
if  any  part  of  a  record  be  vitiated  by  rasnre, 
the  court  will  restore  it  by  amendment ; 
because  the  wickedness  of  any  person  in 
corrupting  the  records  of  the  court  ought 
not  to  obstruct  its  justice,  or  prejudice  any 
of  the  parties.  Thus  where  it  appeared 
that,  ^n  a  venire  facias,  Chnmley  was 
rased  and  made  Himley,  the  record  was 
amended,  and  restored  to  its  original  state. 
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2  Vin.  Abr.  312;  1  Bac.  Abr.  225.  Amend- 
ment, H.  So  in  ejectment  upon  a  lease 
made  May  the  10th,  this  was  rased  and 
made  the  11th,  by  which  the  plain- 
tiff's judgment  was  rendered  errone- 
ous; yet  as  it  appeared  to  the  court 
that  it  was  rased  and  altered  with- 
out lawful  authority,  it  was  said  it 
should  be  amended,  though  the  rasure  was 
felony.  Poph.  1%.  And  lord  chief  justice 
Gilbert  in  his  Hist.  C.  B.  146,  says,  in  the 
language  above  cited,  if  any  part  of  the 
record  be  vitiated  by  rasure,  the  court  will 
restore  it  by  amendment ;  because  the  wick- 
edness of  any  person  in  corrupting  the 
records  of  the  court  ought  not  to  obstruct 
its  justice,  or  prejudice  any  of  the  parties. 
In  the  cause  in  2  Foil  80,  81,  judgment  was 
rendered  against  A.  and  Mary  his  wife, 
but  the  word  Mary  was  erased,  as  appeared 
plainly  upon  view  of  the  record.  She  was 
taken  in  execution,  and  brought  a  writ  of 
error  in  the  exchequer  chamber,  for  that 
no  judgment  was  had  against  her.  It  was 
moved  in  the  court  below,  that  this  being 
an  apparent  practice  to  avoid  the  execution, 
the  record  might  be  amended,  and  a  special 
entry  made  that  it  had  been  rased,  and  that 

the  court  had  amended  it ;  to  which  the 
648      whole  court  *agreed ;  and  then  it  was 

said,  the  court  of  exchequer  chamber 
(where  the  writ  of  error  was  depending) 
would  amend  the  transcript  also,  which  had 
been  sent  and  certified  to  it  before  this 
motion.  Here  then,  I  think,  is  a  chart 
sufficient  to  steer  our  course  by  in  this 
case.  First,  it  is  clear  that  if  the  recog- 
nizance had  been  altered  after  it  became 
a  record,  the  court  upon  motion  would  re- 
store it  to  its  original  and  true  form.  Sec- 
ondly, it  is  clearly  to  be  inferred  that  the 
correction  of  the  record  can  only  be  in 
the  court  where  the  record  is.  Thirdly, 
that  its  verity  cannot  be  assailed  inci- 
dentally, but  must  be  directly  brought  in 
question  by  motion  to  correct  it.  And 
lastly,  that  when  corrected,  the  record  will 
in  another  proceeding  be  taken  in  its  cor- 
rected and  not  in  its  falsified  form.  Thus 
in  the  present  case,  the  court  (upon  the 
supposition  that  it  was  a  record)  should 
have  stricken  out  the  interlineation,  and 
upon  the  plea  of  nul  tiel  record,  would  have 
given  judgment  for  the  defendants,  for  the 
variance  between  the  record  as  corrected  and 
that  recited  in  the  scire  facias. 

But  the  recognizance  was  not,  when  al- 
tered, a  matter  of  record,  though  it  cer- 
tainly was  so,  I  presume,  at  the  titae  of  the 
plea  pleaded.  Supposing  it,  however,  not 
a  record  at  the  time  of  the  plea  pleaded, 
the  question  is,  first,  whether  the  deffend- 
antscan  avail  themselves  of  the  alteration; 
and  secondly,  in  what  manner.  As  to  the 
first,  it  cannot  be  doubted  that  if  a  party 
can  even  correct  a  rasure  or  fraudulent 
falsification  of  a  record,  he  can  a  fortiori 
correct  an  alteration  in  a  recognizance 
which  was  not  a  matter  of  record  when  it 
was  altered.  It  would  outrage  common 
sense  to  say  that  after  a  justice  of  peace 
had  taken  a  recognizance  in  the  penalty  of 
100  dollars,  his  changing  the  penalty  to 
10,000  dollars  should  be  without  redress. 
There    must   be    some  means  of  defending 


himself  against  such  a  wrong,  afforded   by 
the  law  to  the  injured  party. 

649  *The  case    of  Glynn    v.    Thorpe,  I 
Barn.  Sl  Aid.  153,   in  a* strong  case  to> 

shew  that  a  recognizance  not  of  record  may 
be  answered  by  a  plea  of  nil  debet.  There, 
a  recongnizance  in  the  exchequer  chamber 
was  pleaded  as  a  set-off;  and  the  plaintiff 
replied  in  the  moat  general  terms,  that 
they  were  not  indebted  to  the  defendant 
as  in  that  plea  alleged.  It  was  objected  that 
instead  of  this  replication  of  nil  debet,  the 

?lea  should  have  been  "no  such  record.'* 
^he  court  decided  that,  until  enrolled,  the 
recognizance  was  not  a  record,  and  that  the 
plea  having  failed  to  set  forth  the  enrol- 
ment, the  replication  treating  it  as  no  rec- 
ord was  good.  Here  then  it  appears,  a 
recognizance  not  of  record  may  be  assailed 
by  the  most  general  plea. 

According  to  these  views,  the  judgment 
of  the  circuit  court  of  Kanawha  was  erro- 
neous, whether  the  recognizance  was  to  be 
pleaded  to  as  a  record  or  not.  My  own 
impression  however  is,  that  although  the  al- 
teration was  before  the  recognizance  was 
matter  of  record,  it  can  in  this  action  be 
treated  in  no  other  manner  than  as  a  rec- 
ord. The  scire  facias  sets  it  forth  as  hav- 
ing been  transmitted  to  the  superiour  court, 
and  as  remaining  filed  among  the  records 
thereof.  It  is  therefore  now  a  record,  and 
to  the  scire  facias  upon  it  nul  tiel  record 
is  the  proper  plea.  Its  verity  cannot  be 
questioned  by  plea,  but  by  motion  or  rule ; 
and  the  defendants  very  properly  obtained 
a  rule  for  the  purpose  of  correcting  the  fal- 
sification of  the  recognizance  by  the  inter- 
lineation of  a  material  clause.  Upon  the 
facts  and  evidence  before  the  court,  the  rule 
should  have  been  made  absolute,  instead 
of  being  discharged,  and  the  amendment 
should  then  have  been  made  by  striking  out 
the  interpolated  matter.  And  as  this  rule 
was  but  ancillary  to  the  case  upon  the 
scire  facias,  that  case  should  have  been 
suspended  until  the  decision  of  the  rule, 
and  then  the  defence  would  have  been  fairly 
tried  upon  the  plea  of  nul  tiel  record.  The 
amended    record    would    have  varied 

650  *from  the  scire  facias,    and   so  judg- 
ment must    have    been  given  for    the 

defendants;  leaving  to  the  commonwealth 
to  prosecute  her  scire  facias  anew  upon 
the  amended  recognizance,  if  to  her  officer 
it  should  seem  fit. 

I  am  therefore  of  opinion  to  reverse  the 
judgment  discharging  the  rule,  and  the 
judgment  on  the  scire  facias,  and  to  send 
the  cause  back  with  directions  to  amend  the 
recognizance  according  to  the  right  of 
the  case,  and  then  to  proceed  to  a  new  trial 
of  the  scire  facias  upon  the  defendants' 
plea  of  nul  tiel  record. 

The  other  judges  concurring,  judgment 
reversed  and  cause  remanded  to  the  cir- 
cuit court.  

Hill's  Ex'ors  v.  Bowman  and  Wife 

and  Others. 

July.  1886,  Lewisborff. 
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tors  to  selL  devised  and  bequeathed  as  follows— "I 
firive  the  money  arisincr  from  the  sales  of  the  lands 
and  tenements  aforesaid  and  the  collection  of  my 
outstandincT  debts,  as  well  as  all  moneys  which 
I  may  have  on  'hand  at  the  time  of  my  death.  In 
trust  to  my  said  executors  that  they  shall  so  dis- 
pose of  tbe  same  for  the  purpose  of  aidlnsr  any 
of  the  members  of  the  family:  or  any  other  per- 
son or  persons  who  may  be  in  distress,  and  whom 
they  may  think  I  would  myself  have  assisted  in 
such  cases.  confldincT  the  disposition  of  the  said 
trust  fund  entirely  to  their  discretion:"  the  heirs 
and  distributees,  allesring^  the  devise  and  bequest 
to  be  void  for  uncertainty,  file  a  bill  for  partition 
of  the  realty  and  distribution  of  the  personalty, 
and  the  circuit  court  decrees  accordinsr  to  the 
prayer.— In  the  court  of  appeals.  Decree  reversed 
and  bill  dismissed,  the  words  the  members  of  my 
family  beinsr  considered  sufficiently  certain. 

Thomas  Hill,  by  his  will  bearing^  date 
the  15th  of  January  1827,  after  certain 
specific  devises  and  bequests,   devised  and 

bequeathed   as  follows: 
651  ***!  appoint    the    reverend    Joseph 

Pedigo  of  the  county  of  Henry,  and 
my  two  nephews  William  Jones  and  Zadock 
Bernard  of  the  county  of  Franklin,  execu- 
tors of  this  my  last  will  and  testament,  and 
I  do  hereby  give  to  my  said  executors,  in 
trust  to  be  sold  by  them,  and  the  proceeds 
applied  as  is  hereinafter  directed,  the  fol- 
lowing lands  and  tenements  which  belong 
to  me  and  have  not  been  herein  devised 
otherways,  to  wit,  all  my  lands  consist- 
ing of  several  parcels  adjoining  each  other, 
and  also  adjoining  the  town  of  Mount 
Pleasant  at  Franklin  courthouse;  also  all 
my  lots  and  improvements  in  said  town, 
comprehending  my  interest  in  the  four  lots 
owned  jointly  by  myself  and  the  executors 
&c.  of  James  Calloway  deceased ;  also  one 
other  tract  of  about  ninety-six  acres  of  land 
in  the  said  county,  on  the  road  towards 
Henry  old  courthouse ;  also  my  undivided 
moiety  in  a  tract  of  land  in  the  county  of 
Montgomery,  patented  jointly  in  the  name 
of  John  Ferguson  and  myself,  containing 
about  twenty-two  hundred  acres:  and  my 
said  executors  are  empowered  and  required 
by  these  presents  to  make  the  sale  of  the 
aforesaid  tracts  of  land  and  tenements,  at 
such  times  and  on  such  terms  as  they  in 
their  discretion  shall  judge  most  advanta- 
geous to  those  who  may  be  interested  in  the 
distribution  of  the  proceeds,  and  to  make 
legal  and  complete  titles  to  purchasers 
thereof:  but  no  person  or  persons  whatso- 
ever who  may  be  so  interested  in  the  dis- 
tribution of  the  proceeds,  shall  have  it  in 
his,  her  or  their  power  to  require  or  compel 
my  said  executors  to  sell  and  dispose  of  the 
aforesaid  lands  and  tenements  at  any 
other  time  or  times,  or  on  any  other  terms 
and  conditions,  than  my  said  executors 
shall  themselves    deem    expedient;  hereby 


the  words,  "the  members  of  my  family."  in  the  will 
which  was  under  construction,  were  sufficiently 
certain  to  designate  the  objects  of  the  testator's 
bounty.  To  this  point  the  principal  case  Is  cited 
with  approval  In  Phillips  v.  Fersruson,  85  Va.  514, 
8  S,  E  Rep.  Zi\. 

In  Whelan  v.  Reilly,  3  W.  Va.  610.  It  Is  said  It  is 
apparent  from  the  lan^uaffe  used  that  the  testator 
meant  children  In  the  use  of  the  word  famUy.  Citing 
Hdl  V.  Bowman,  7  Leigfi  660.  To  the  same  effect,  see 
Stuart  V.  Stuart,  18  W.  Va.  685.  cltlnsr  the  principal 
case  and  Whelan  v.  Reilly,  6  W.  Va.  866. 

And  In  Fontaine  v.  Thompson.  80  Va.  282.  clting^ 
the  principal  case  It  Is  held  that  a  devisee  to  "next 
of  kin"  Is  sufficiently  certain  and  valid  to  enable 
Mucb  next  of  kin  to  take.  And  It  Is  also  said,  this 
was  the  substantial  result  in  Frazler  v.  Frazler, 
2  I^ifrh  642. 

See  monofirraphlc  note  on  "Wills." 


confiding  those  matters  entirely  to  them, 
and  to  none  others. 

And  whereas  there   are  several  outstand- 
ing debts  due    to  me,  I  will  and  direct  that 
my  said  executors,  immediately    after    my 
death,     shall     proceed     to    collect  the 

652  same  *aa  speedily  as  they  may  think 
proper,  having  regard  to  the  princi- 
ples of  humanity  towards  the  debtors,  and 
I  give  the  money  arising  from  the  sales  of 
the  lands  and  tenements  aforesaid  and  the 
collection  of  the  said  outstanding  debts,  as 
well  as  all  moneys  which  I  may  have  in 
hand  at  the  time  of  my  death,  in  trust  to 
my  said  executors  that  they  shall  (as  it  is 
my  will  and  desire)  so  dispose  of  the  same 
for  the  purpose  of  aiding  any  of  the  mem- 
ben»  of  my  family,  or  any  other  person  or 
persons  who  may  be  in  distress,  and 
whom  they  may  think  I  would  myself 
have  assisted  in  such  cases,  confiding  the 
disposition  of  the  said  trust  fund  entirely 
to  their  discretion." 

The  will  was  proved  and  admitted  to 
record  in  the  court  of  Franklin  county  on 
the  5th  of  February  1827.  Two  of  the  exec- 
utors qualified  as  such  on  that  day,  and  the 
other  at  the  next  succeeding  term. 

During  the  same  year,  John  Bowman  and 
Parized  his  wife,  and  others,  claiming  to 
be  heirs  and  distributees  of  the  decedent 
Thomas  Hill,  filed  a  bill  in  the  superioor 
court  of  chancery  holden  at  I^ynchburg, 
against  the  executors  of  the  said  Thomas 
Hill,  and  other  defendants  who  were  heirs 
and  distributees,  insisting  that  the  devise 
and  bequest  to  the  executors  was  void  for 
uncertainty,  and  seeking  a  partition  and 
distribution  of  the  estate  so  devised  and 
bequeathed,  in  like  manner  as  if  the  decedent 
had  died  intestate  as  to  the  same.  The 
cause  was  removed  from  Lynchburg  to  the 
circuit  court  of  Franklin,  afterwards  to 
Floyd,  and  then  to  Montgomery.  The  cir- 
cuit court  of  Montgomery  declared  the  de- 
vise and  bequest  to  the  executors  to  be  too 
vague  and  uncertain  to  be  carried  into 
effect,  and  in  conformity  with  the  prayer 
of  the  bill,  decreed  partition  of  the  real 
estate  amongst  the  heirs,  and  ordered  an  ac- 
count of  the  executorship  with  a  view  to  a 
distribution  of  the  personalty.  From  this 
decree  an  appeal  was  allowed  on  the  peti- 
tion of  the  executors. 

653  *  Johnson,    for  the  appellants,  said, 
there    were  numerous  cases  shewing 

that  to  give  an  absolute  power  to  dispose,  is 
equivalent  to  giving  an  absolute  right  to 
property  ^  and  it  would  be  difficult  to  avoid 
the  conclusion  that  such  is  the  effect  of  the 
will  in  this  case.  But  the  executors  make 
no  such  claim.  They  ask  only  the  privi- 
lege of  executing  the  trust.  The  will  is 
sufficiently  certain  as  to  the  decedent's 
family,  if  not  as  to  other  persons  in  dis- 
tress ;  and  the  uncertainty  of  a  part  cannot 
destroy  the  parts  which  are  certain.  The 
words  relations,  family,  kindred  Ac.  might 
originally  have  been  thought  uncertain, 
and  embracing  all  relations  to  the  most 
distant  cousin ;  but  the  courts  have  given 
certainty  to  these  uncertain  words.  To 
preserve  the  great  object  of  the  will,  they 
have  confined  their  generality  to  the  de^ 
grees  of  the  statute.  The  cases  shew  that 
the  courts  anxiously  search    for    a   rule   to 
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preserve  the  will,  rather  than  destroy  it. 
They  strive  to  confine  the  power  within 
legal  limits,  rejecting  what  would  make 
it  void  for  generality.  Sugden  on  Powers 
147,  481,  484-5-6,  519,  523,524;  Routledge  v. 
I>orril,  2  Ves.  jun.  358;  Mahon  v.  Savage,  1 
Sch.  &  Lef.  Ill;  Gower  v.  Main  waring,  2 
Ves.  sen.  87;  Widmore  v.  Woodroffe,  Amb. 
636;  Green  v.  Howard,  1  Brown's  Ch. 
Rep.  33,  note;  4  Vin.  485;  Cole  v.  Wade, 
16  Ves.  27;  Cruwys  v.  Colman,  9  Ves. 
319. 

Taliaferro,  for  the  appellees.  The  words 
^irho  may  be  in  distress,  relate  as  well  to 
members  of  the  decedent's  family,  as  to 
other  persons.  They  control  the  whole 
clause,  and  the  whole  is  therefore  void  for 
uncertainty.  Gallego's  ex'ors  v.  Attorney 
General,  3  Leigh  450.  Can  the  court  strike 
out  the  words  *  *or  any  other  person  or  per- 
sons who  may  be  in  distress  and  whom  they 
may  think  I  would  myself  have  assisted  in 
such  cases?"  To  do  so  would  be  not  to 
carry  the  will  into  effect,  but  to  make  a 
will.  Francis's  Maxims  162.  It  is  clear 
that  those  words  enlarge  the  sense  before 
expressed.  Suppose  the  executors  were 
to  give  the  whole  surplus  to  a 
<>54  *particular  daughter,  already  largely 
provided  for :  would  this  be  right?  Or 
suppose  there  were  no  members  of  the 
family  in  distress:  could  the  executors  at 
once  give  them  the  surplus?  If  they  could 
not,  it  is  because  the  words  who  may  be  in 
distress  are  efiQcient  and  controlling.  Sup- 
posing they  could  not,  the  argument  for 
the  appellants  is  unsound,  for,  to  support 
that  argument,  it  must  be  considered  that 
the  members  of  the  family  take  a  vested  in- 
terest. This  position  cannot  be  sustained. 
No  one  can  look  at  the  whole  clause  to- 
grether,  and  not  see  that  the  executors  were 
intended  to  have  a  discretion.  They  are 
not  l)ound  to  give  something  to  every 
member  of  the  family.  The  trust  is  per- 
sonal, to  be  executed  in  the  lifetime  of  the 
executors.  Such  distresses  only  were  con- 
templated,   as   might   happen  in  that  time. 

Johnson,  in  reply.  Suppose  the  testator 
had  said,  his  son  John  shall  have  power  to 
grive  a  particular  tract  of  land  to  his  son 
Tom  or  to  his  daughter  Betsey,  and  Tom 
dies;  cannot  the  land  be  given  to  Betsey? 
Or  suppose,  in  England,  a  power  is  given 
to  appoint  among  relations,  and  some  are 
aliens;  would  that  disable  the  donee  from 
giving  to  those  capable  of  taking?  Take 
it  that  both  branches  of  the  power  are 
valid :  then  the  executors  may  give  the  whole 
to  members  of  the  family.  Can  it  be  that 
they  shall  not  have  power  to  do  this, 
when  the  latter  branch  is  void  for  uncer- 
tainty? The  words  who  may  be  in  distress 
need  not  be  read  as  applying  to  members  of 
the  family ;  but  if  they  be  applicable,  the 
court  will  find,  by  the  latest  cases,  that  the 
words  poor,  distressed,  &c.  are  decided  to 
he  surplusage,  and  the  will  is  construed 
as  if  no  such  words  were  used. 

CARR,  J.  This  case  turns  wholly  upon 
the  construction  of  the  last  clause  in  the 
testator's  will,  which,  after  making  provi- 
sion for  his  wife  and  children,  vests  a  con- 
siderable fund  in  his  executors  as  trustees 
for  the  purposes  expressed  by  the  fol- 
655      lowing  words    **They  shall  *(as  it  is 


my  will  and  desire)  so  dispose  of  the 
same,  for  the  purpose  of  aiding  any  of  the 
members  of  my  family,  or  any  other  person 
or  persons  who  may  be  in  distress,  and 
whom  they  may  think  I  would  myself  have 
assisted  in  such  cases,  confiding  the  dis- 
position of  the  said  trust  fund  entirely  to 
their  discretion." 

The  plaintiffs  filed  their  bill,  insisting 
that  this  trust  was  void  in  toto  for  uncer- 
tainty, and  praying  that  the  fund  might 
be  distributed  according  to  the  statute. 
The  court  below,  being  of  opinion  that 
this  clause  was  too  vague  and  uncertain  to 
be  carried  into  effect,  and  therefore  void, 
ordered  a  distribution  according  to  the 
prayer  of  the  bill :  and  from  this  decree  the 
appeal  is  taken.  As  nothing  is  more  con- 
sonant to  justice  and  the  respect  we  feel  for 
the  will  of  the  dead,  it  has  always  been  the 
anxious  effort  of  courts  to  carry  into  effect 
last  wills  and  testaments;  and  it  is  only 
when  such  wills  violate  the  rules  of  law,  or 
are  utterly  uncertain,  that  this  is  refused. 
As  a  proof  of  this  anxiety,  many  cases 
might  be  cited.  If  a  man  creates  a  trust 
for  the  benefit  of  his  family,  his  relations, 
his  kindred— all  these  descriptions  (though, 
taken  literally,  they  are  perfectly  indefi- 
nite) have  received  such  a  construction  as 
restrains  them  within  certain  limits,  and 
thus  sustains  and  effectuates  the  will  of 
the  testator.  And  if  one  part  of  a  devise 
be  void  for  uncertainty,  and  another  part 
good,  even  though  both  be  contained  in  the 
same  clause,  they  will,  if  separable  in 
their  nature,  be  divided,  and  the  good  part ' 
sustained.  The  cases  cited  by  the  president 
shew  this  as  fully  as  authority  can  shew 
any  thing.  I  will  not  repeat  them :  but  I 
may  refer  to  Sugden  on  Powers  518,  and 
many  pages  following,  where  all  the  cases 
are  collected,  and  the  matter  treated  with 
the  usual  ability  of  that  valuable  writer. 
That  part  of  the  clause  in  the  will  before 
us,  which  empowers  the  trustees  to  give  a 
part  of  the  fund  *'to  any  other  person  or 
persons  who  may  be  in  distress,"  is  clearly 
void  for  uncertainty;  but  why  should 
656  *it  vitiate  the  foregoing  part,  for  the 
benefit  of  the  members  of  testator's 
family?  It  is  answered,  because  the  word 
or  couples  the  succeeding  with  the  forego- 
ing part  of  the  sentence,  and  makes  the 
word  distress  relate  back  to  **  members  of 
my  family."  Suppose  this  construction 
were  agreed  to:  does  any  one  suppose  that 
a  trust  raised  by  a  testator  tor  the  benefit 
of  any  members  of  his  family  who  might 
be  in  distress,  would  be  void?  The  books 
teem  with  such  cases;  and  the  only  ques- 
tion about  them  is,  whether  the  words  in 
distress  are  not  wholly  inoperative,  and 
the  distribution  of  the  fund  to  be  made 
without  any  regard  to  them.  The  cases 
are  both  ways.  Sugden  (p.  521),  after 
stating  them,  concludes  thus:  **Upon  the 
whole  then,  there  appears  to  be  great 
reason  to  contend  that  the  true  rule  is,  that 
the  epithet  poor,  necessitous,  or  the  like, 
is  merely  nugatory,  although  certainly  there 
is  a  considerable  weight  of  authority  in 
favour  of  the  contrary  doctrine."  But  all 
the  books  agree  that  such  a  trust  is  valid ; 
and  surely,  if  so,  the  connecting  it  with 
a  trust  void  for  uncertainty  cannot  vitiate  it. 
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It  was  no  part  of  the  purpose  of  the  bill 
to  take  the  trust  fund  from  the  trustees, 
for  any  other  cause  than  that  the  trust  was 
void  and  the  fund  distributable.  That  hav- 
ing failed,  the  bill  must  be  dismissed,  and 
the  fund  left  in  those  hands  to  which  the 
testator  has  confided  it — a  trust  with  which 
the  court  would  interfere  only  in  case  of  a 
defect  of  trustees,  or  of  their  refusing  to 
execute,  or  being  in  the  course  of  violating 
the  trust. 

TUCKER,  P.  Thomas  Hill,  by  his  will 
made  in  1827,  after  various  provisions  for 
his  wife  and  children,  devises  a  consider- 
able estate,  both  real  and  personal,  to  his 
executors,  in  trust  to  sell  the  real  estate  at 
such  times  as  they  in  their  discretion  shall 
judge  most  advantageous  to  those  who 
might  be  interested  in  the  distribution  ;  and 
gives  the  proceeds  of  sales,  and  the 
657  debts  *whicb  should  be  collected,  and 
his  moneys  on  hand,  in  trust  to  his 
executors  that  they  should  so  dispose  of  the 
same  for  the  purpose  of  aiding  any  of  the 
members  of  his  family,  or  any  other  per- 
son or  persons  who  may  be  in  distress,  and 
whom  they  might  think  he  would  himself 
have  assisted  in  such  cases,  confiding  the 
disposition  of  the  said  trust  fund  entirely 
to  their  discretion. 

It  is   agreed   on  all  hands  that  the  words 
any  other  person  or  persons  who  may  be  in 
distress,  are  too  vague  and   uncertain,  and 
that    the  declaration    of    trust   as   to  such 
persons  is  altogether  inoperative  and  void. 
Gallego's    ex'ors    v.    Attorney    General,  3 
Leigh  450.     But  it  is  contended  on  the  part 
of  the  appellees,  and  so  has  it  been  decided 
by    the    circuit    court,    that  the  indefinite 
character   of  this   provision  rendered   void 
and    inoperative    the  whole   of  that  clause 
in    the    will,    and    that  the   heirs  and  dis- 
tributees were  entitled  to  demand  the  prop- 
erty altogether  discharged  of  the  trust.     On 
the   other  hand  it  is  alleged,  that  the  trust 
for  the    benefit  of   the    testator*s  family  is 
sufiiciently  definite  and  precise,  and  is  not 
vitiated  by    its    connexion,    in    the   same 
clause,  with  the    vague  and  indefinite  dec- 
laration of  trust  in  favour    of    persons    in 
distress.      I  am   clearly    of    this    opinion. 
No  authority  in  point  has  been  produced  to 
shew    that  a  declaration  of  trust,  in  favour 
of  certain  definite  objects  of  the  testator's 
bounty,   is   avoided    because    in    the  same 
clause  there  is  a  limitation   to  persons   in- 
capable of  taking;  or  because    there    is   a 
limitation  to   persons    not    certain  and  as- 
certained.    Reason    and   authority,  on    the 
other  hand,  conspire   to  say,   that  so  far  as 
the  testator's  will  is  legal,   intelligible  and 
certain,    it  shall  be    effectuated,  and  what 
is    illegal,    insensible   and  uncertain  shall 
be  rejected.     So  also,  where  from  any  cause 
the    will  shall  fail  of  effect  in  part,    it  will 
not    affect    the  residue,   if  they  be  not  in- 
separably connected.     Hence  if  a  legacy  be 
given  to  two,  one  of  whom  dies  in    the  tes- 
tator's lifetime,   so  that    as    to    him 
658      the  will   cannot   operate,  *the   whole 
will  go  to  the  survivor.     1  Roper  330. 
So  far  from   avoiding   the   whole   bequest, 
the  death  of  the  party  in  this  case  enlarges 
the    survivor's  interest.     So,   doubtless,  if 
it  England  lands  were  devised  to  be  equally 
divided  between  A.  B.  and   C.  the    last    of  | 


whom,  being  a  papist,  would  be  incapable 
of  taking,  the  whole  would  go  to  A.  and  B. 
and  the  devise  to  C.  would  be  rejected.  For 
the  rule  as  laid  down  by  the  judges  is,  that 
**the  method  of  the  courts  is  not  to  set 
aside  the  intent  because  it  cannot  take 
effect  so  fully  as  the  testator  desired,  but 
to  let  it  work  as  far  as  it  can."  Ca.  Temp. 
Talb.  50.  And  this  is  with  good  reason ; 
for  why  shall  a  testator's  disposition  of 
his  estate,  in  so  far  as  it  is  intelligible, 
legal  and  certain,  be  defeated,  merely  be- 
cause, in  his  ignorance,  he  has  combined 
with  it  what  is  either  insensible,  or  con- 
trary to  law,  or  too  vague  to  be  effectnated"*^ 
I  can  perceive  neither  good  sense  nor  jus- 
tice in  such  a  course  of  decision,  and  I  am 
happy  to  sustain  myself  by  the  opinion  of 
a  very  able  judge,  in  a  case  very  parallel  to- 
the  present.  In  the  case  of  Blandford  and 
others  v.  Fackerell,  before  lord  Thurlow, 
4  Bro.  C.  C.  393,  it  appeared  that  Eklward 
Fackerell,  by  his  will,  having  devised  all 
his  real  estate  to  trustees,  proceeded  to  di- 
rect that  they  should  take  a  lease  of  a 
house,  and  fit  it  up  for  a  school  **for  the 
education  of  the  children  and  grandchildren 
of  his  relations  (naming  them)  and  that 
they  admit  into  the  school  such  number  of 
boys  and  girls  as  the  income  would  be 
sufficient  to  educate."  The  provision  in 
behalf  of  the  boys  and  girls  was  pressed  by 
the  attorney  general,  who,  however,  con- 
tended that  even  if  that  were  not  valid,  the 
trust  was  good  as  to  the  children  and  grand- 
children, and  might,  as  to  them,  be  sep- 
arated from  the  charity,  and  go  as  far  as 
by  law  it  could.  He  cited  Doe  e.  d.. Philips 
V.  Aldridge,  4  T.  R.  264.  The  lord  chan- 
cellor said,  **The  first  object  of  the  testa- 
tor is  to  give  education  to  the  children  and 
grandchildren,  and  then  that  a  ben- 
659  efit  ^should  arise  to  others  from  his 
bounty.  I  can  only  devise  a  plan  for 
the  objects  of  his  bounty"  (he  means  the 
children  and  grandchildren,  as  the  decree 
shews)  **and  direct  an  inquiry  who  are 
such.  As  far  as  it  tends  to  establish  a 
general  charity,  it  is  void  by  the  statutes 
of  mortmain."  It  was  accordingly  de- 
clared that  the  devise  and  bequest  was  void 
as  a  devise  for  the  general  purposes  of  es- 
tablishing a  charity,  but  that  the  childreo 
and  grandchildren  were  entitled  to  the 
benefit  of  the  dispositions  in  their  ^vour, 
so  far  as  the  objects  thereof  were  not  too 
remote.  No  further  authority  can  be  neces- 
sary to  shew  that  the  court  will  effectuate  a 
will  so  far  as  it  can,  though  it  lops  off^ 
whatever  is  contrary  to  law  or  cannot  be 
effectuated. 

I  am  therefore  of  opinion,  that  the  decree 
of  the  circuit  court  is  clearly  erroneous, 
and  that  the  trust  in  this  case  is  good,  so 
far  as  it  extends  to  the  testator's  family. 
We  are  not  now  called  upon  to  decide  who 
are  comprehended  by  this  term,  nor  whether 
the  words  '*who  may  be  in  distress"  are  to 
be  considered  as  applying  to  them.  Nor 
are  we  called  upon  to  limit  or  control  the 
discretion  of  the  executors  as  to  the  ad- 
ministration of  the  trust,  or  to  hasten  the 
execution  of  it  by  compelling  them  to  pro- 
ceed to  sell  Ac.  Whether  the  court  coo  Id 
interfere  with  the  free  exercise  of  their 
discretion,  may  be  doubted.    5  Cond.   £n^. 
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-Ch.  Rep.  482.  But  upon  this  subject  I  mean 
to  give  no  decided  opinion.  The  proper 
<ourse  for  us  is  to  reverse  the  decree  with 
•costs;  and  entering  such  decree  as  the 
circuit  court  should  have  made,  the  bill 
must  be  dismissed  with  costs,  without  prej- 
udice to  any  proceeding  which  the  plain- 
tiffs or  others  may  institute  in  relation  to 
the  execution  of  the  trust. 

BROOKE,  CABELL  and  BROCKEN- 
BROUGH,  J.,  concurred  in  the  opinion  of 
the  president. 

Decree  reversed  and  bill  dismissed. 
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^Olingerv.  M'Chesney. 

July  1880,  Lewisburff. 
(Absent  Brookb,  J.) 


Wrooirfal  DistrMfl-TrMpsM*— Case.— Where  a  dis- 
tress is  made  for  rent  pretended  to  be  due,  when 
in  tratb  there  is  none  dne,  and  the  ffoods  dis- 
trained are  not  sold,  the  remedy  is  by  action  at 
common  law,  and  trespass  may  be  maintained: 
bot  the  party  suioff  is  not  obliged  to  brinff  tres- 
pass: he  may  waive  the  trespass  and  brinff  case. 

AtUchment  for  Rent— MallcioiMly  5ued  Out— Case.— 
The  circumstance  that  the  party  distrained  upon 
sued  out  a  writ  of  replevin  which  was  never  pros- 
ecuted, will  not  prevent  him  from  maintaininsr 
case  for  the  wronsrful  distress.  Case  will  lie  for 
suinsT  out  an  attachment  for  rent  maliciously  and 
withoutprobable  cause. 

Action  of  Tort  on  Contract— VerUnce  from  Contract.— 
When  an  action  of  tort  is  founded  on  a  contract,  a 
variance  from  the  contract  alleged  will  be  as 
fatal  as  in  an  action  on  the  contract  itself. 

Mi^ronirfal  Distress— Variance  between  Allegations  and 
Lease— Effect.— In  case  for  a  wronsrfnl  distress,  if 
the  plaintiff  aliege  that  he  held  under  a  lease  for 
five  months,  for  twenty  dollars  payable  in  repairs 
and  labour,  and  at  the  trial  it  appear  that  the  lease 
was  for  twelve  months,  for  a  money  rent  of  sixty- 
live  dollars,  the  variance  will  be  fatal. 

Action  on  the  case  in  the  county  court  of 
Augusta  by  George  Olinger  against  Wil- 
liam M'Chesney.  The  declaration  con- 
tained three  counts.  The  first  count  set 
forth  that  the  plaintiff  held  a  certain  tene- 
ment in  the  county  of  Augusta  as  tenant 
thereof  to  the  defendant,  for  the  term  of 
five  months  from  the  Ist  of  April  1828,  at  a 
'Certain  rent,  payable  therefor  by  the  plain- 
tiff on  the  first  of  September  1828,  in  repairs 
to  the  demised  premises  and  in  labour  for 
the  defendant,  to  wit,  the  rent  or  sum  of 
20  dollars.  Yet  the  defendant,  contriving 
and  wrongfully  and  injuriously  intending 
to  harass,  oppress  and  injure  the  plaintiff, 
and  without  any  probable  cause,  on  the 
27ta  of  October  1828,  by  colour  of  the  stat- 
ute, wrongfully  and  injuriously  seized,  took 
and  distrained  divers  goods  and  chat- 
tels of  the  plaintiff,  of  great  value, 
661  *to  wit,  of  the  value  of  300  dollars, 
for  certain  rent,  to  wit,  the  sum  of  65 
dollars,  alleged  to  be  due  to  the  defendant 
on  the  first  day  of  April  1829,  for  the  rent 
of  the  said  tenement,  whereas,  in  truth  and 
in  fact,  at  the  time  of  making  said  dis- 
tress, no  rent  was  in  arrear  or  due  to  the 
defendant  for  the  said  tenement;  and  the 
plaintiff  was  subjected  to  great  expense  to 
obtain  a  release  of  his  property  by  suing 
out  a  writ  of  replevin. 

The  second  count  alleged  that  the  plain- 
tiff held  certain  lands  and  tenements  in  the 
-county  of  Augusta,  as  tenant  to  the  de- 
fendant, at  a  certain  rent  payable  therefor 
by    the  plaintiff  to   the  defendant,  for  the 


*The  principal  case  is  cited  in  foot-note  to  Jordan  v. 
TVyatt,  4  Gratt.  ISS. 


period  of  five  months  from  the  first  of  April 
1828,  and  due  on  the  first  of  September 
1828,  to  wit,  at  the  sum  of  20  dollars  for 
said  five  months  enjoyment;  yet  the  defend- 
ant, contriving  and  maliciously  intending 
wrongfully  and  unjustly  to  injure  and  op- 
press the  plaintiff,  and  without  any  prob- 
able cause,  on  the  24th  day  of  November 
1828,  falsely  and  maliciously  pretending 
that  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  65  dollars  would  be  due  him  on 
the  first  of  April  1829  for  the  rent  of  said 
demised  premises,  wrongfully  and  unjustly 
sued  out  an  attachment  against  the  prop- 
erty of  the  plaintiff,  then  removed  from 
the  demised  premises,  directed  to  the  sher- 
iff or  any  constable  of  Augusta  county,  and 
by  virtue  thereof  wrongfully  and  unjustly 
caused  certain  property  of  the  plaintiff  to 
be  seized,  to  wit,  one  old  wagon,  one  bay 
stud  horse,  one  sorrel  mare  and  two  sets 
of  hind  gears,  then  in  the  possession  of 
the  plaintiff,  to  secure  the  said  pretended 
sum  of  65  dollars,  and  under  that  pretence 
unlawfully  kept  and  detained  the  said  prop- 
erty for  the  space  of  davs,  when  at  the 
instance  of  the  defendant  it  was  ordered  by 
the  county  court  of  Augusta  to  be  sold, 
and  was  sold  upon  a  credit  due  the  1st  of 
April  1829,  in  satisfaction  of  the  said  pre- 
tended sum,  and  the  costs  and  charges  of 
the  said  attachment,  and  the  expenses 
incidental  thereto;  whereas,  in  truth 
662  *and  in  fact,  at  the  time  of  the  suing 
out  of  the  said  attachment,  and  dur- 
ing all  the  time  aforesaid,  no  part  of  the 
said  65  dollars  so  pretended  to  be  falling 
due  on  the  1st  of  April  1829,  was  due,  or 
was  to  become  due  on  the  1st  of  April  1829, 
for  the  rent  of  the  said  lands  and  tenements. 
The  third  count  alleged  that  the  plaintiff 
held  a  certain  tenement  in  the  county  of 
Augusta  as  tenant  thereof  to  the  defend- 
ant, at  a  certain  rent  therefor,  for  the 
period  of  five  months,  payable  by  the  plain- 
tiff, to  wit,  the  rent  of  20  dollars  for  five 
months  commencing  on  the  1st  of  April 
1828  and  ending  on  the  first  of  September 
1828,  and  due  on  the  1st  September  1828; 
yet  the  defendant,  contriving  and  mali- 
ciously intending  wrongfully  and  unjustly 
to  injure  and  oppress  the  plaintiff,  on  the 
24th  of  November  1828,  by  colour  of  the 
statute,  well  knowing  the  rent  of  the  de- 
mised premises,  which  fell  due  on  the  1st 
of  September  1828,  to  have  been  discharged 
by  the  plaintiff,  falsely  and  maliciously 
pretending  that  a  certain  large  sum  of 
money,  to  wit,  the  sum  of  65  dollars  would 
be  due  and  payable  to  him  on  the  1st  of 
April  1829  for  the  rent  of  the  said  lands  Ac. 
wrongfully,  maliciously  and  unjustly,  and 
without  any  probable  cause,  sued  out  an 
attachment  against  the  property  of  the 
plaintiff,  then  removed  from  the  demised 
premises,  apd  by  virtue  thereof  wrongfully, 
maliciously  and  unjustly  caused  certain 
property  of  the  plaintiff  to  be  seized,  to 
wit,  one  old  wagon,  a  stud  horse,  a  sorrel 
mare  and  two  sets  of  hind  gears,  of  the 
value  of  300  dollars,  to  secure  the  said  pre- 
tended rent  of  65  dollars  alleged  by  him  to 
be  falling  due  on  the  first  of  April  1829, 
and  under  that  pretence  unlawfully  kept 
and  detained  the  property  for  a  long  space 
of  time,  to  wit,  for  days,  when,  at  his 
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like  instance  and  false  suggestion,    it   was 

ordered    by  the  county  court  of  Augusta  to 

be  sold,  and  was  sold   upon  a  credit  till  the 

1st  of  April    1829,    in  satisfaction  of 

663  said    pretended    rent  *and    the  costs 
and  charges  incident  thereto ;  whereas, 

in  truth  and  in  fact,  at  the  time  of  suing 
out  said  attachment,  and  during  all  said 
time,  a  small  part  only,  viz.  the  sum  of  34 
dollars  50  cents  of  said  sum  of  money  so 
pretended  to  be  due  on  the.  first  of  April 
1829,  was  to  fall  due  for  the  rent  of  said 
land. 

The  defendant  pleaded  not  guilty,  upon 
which  issue  was  joined.  He  also  filed  a 
general  demurrer  to  the  declaration  and  to 
each  count  therein,  and  the  plaintiff  joined 
in  the  •  demurrers.  The  demurrers  upon 
argument  were  overruled,  and  a  jury  was 
then  impanelled  to  try  the  issue.  At  the 
trial,  the  plaintiff  gave  in  evidence  the 
record  of  an  action  of  replevin  brought  by 
him  on  the  3d  of  November  1828  against  the 
defendant,  by  which  record  it  appeared 
that  on  the  24th  of  November  1828,  the  de- 
fendant admitting  that  the  distress  warrant 
issued  improperly,  it  was  ordered  that  the 
writ  of  replevin  be  discontinued,  and  that 
the  plaintiff  recover  against  the  defendant 
his  costs.  The  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury,  that 
the  record  of  the  writ  of  replevin  was  a  bar 
to  the  recovery  of  any  damages  in  this  ac- 
tion, for  the  injury  complained  of  by  the 
plaintiff  in  the  first  count  of  his  declara- 
tion. The  counsel  for  the  plaintiff  objected 
to  such  instruction,  first,  because  the  writ 
of  replevin  was  not  founded  upon  the  same 
cause  of  action  with  this ;  and  secondly, 
because  the  record  shewed  that  the  action 
of  replevin  had  never  been  tried  on  its 
merits,  but  discontinued.  But  the  court, 
notwithstanding  these  objections,  gave  the 
instruction  asked  for  on  behalf  of  the  de- 
fendant; to  which  opinion  the  plaintiff 
excepted. 

Evidence  was  given  on  the  part  of  the 
defendant  to  prove  that  the  lease  between 
the  parties  was  not  such  as  is  stated  in  the 
declaration,  but  that  it  was  a  lease  for 
twelve  months,  commencing  on  the  Ist  of 
April  1828  and  ending  on  the  1st  of  April 
1829,  for  65  dollars  payable  on  the  day 
last    mentioned.     After  this  evidence 

664  *had    been    given,     the     defendant's 
counsel  moved  the   court  to    instruct 

the  jury,  that  if  they  should  believe,  from 
the  evidence,  that  the  lease  from  the  de- 
fendant to  the  plaintiff  was  not  for  five 
months  beginning  on  the  1st  of  April  1828 
and  ending  on  the  1st  of  September  1828, 
for  20  dollars  payable  on  the  day  last  men- 
tioned, but  a  lease  for  twelve  months  com- 
mencing on  the  1st  of  April  1828  and  ending 
on  the  1st  of  April  1829,  for  65  dollars  pay- 
able on  the  1st  of  April  1829,  then  the 
plaintiff  could  not  recover  on  either  of  the 
counts  in  the  declaration ;  which  instruc- 
tion the  court  refused  to  give,  and  the  de- 
fendant excepted. 

Another  bill  of  exceptions  was  tendered 
by  the  plaintiff  and  sealed  by  the  court, 
which  it  is  not  material  to  notice  further. 
Upon  the  issue  joined,  the  jury  found  a 
verdict  for  the  plaintiff  and  assessed  his 
damages    to    300    dollars.      The    defendant 


moved  the  court  for  a  new  trial,  upon  the 
ground  thai  the  damages  were  excessive, 
but  his  motion  was  overruled,  and  judg- 
ment was  thereupon  given  for  the  damages 
assessed  and  the  costs ;  to  which  a  super- 
sedeas was  obtained  from  the  circuit  court. 
The  circuit  court  was  of  opinion,  Ist, 
That  the  county  court  erred  in  overruling 
the  general  demurrer  to  the  whole  declara- 
tion. 2dly,  If  it  was  proper  to  overrule  the 
demurrer  to  the  whole  declaration,  still  the 
separate  demurrer  to  the  first  count  ought 
to  have  been  sustained.  3dly,  If  there  was 
no  error  in  overruling  either  the  demurrer 
to  the  whole  declaration  or  that  to  the  first 
count,  there  was  error  in  refusing  the  in- 
struction asked  by  the  defendant,  in  rela- 
tion to  the  variance  between  the  demise 
alleged  and  that  proved.  Whereupon  the 
circuit  court  reversed  the  judgment  of  the 
county  court,  with  costs;  and  proceeding 
to  give  such  judgment  as  should  have  been 
rendered  by  that  court,  ordered  the  suit  in 
the  county  court  to  be  dismissed,  allowing 
costs  to  the  defendant  in  that  court.  To 
this  judgment  of  the  circuit  court,  a  super- 
sedeas was  obtained  from  the  court  of  ap- 
peals. 
665  *Peyton,  for  the  plaintiff  in  error. 

I.  The  general  demurrer  to  the  whole 
declaration  should  be  overruled,  if  there  be 
any  count  good.  1  Chitty's  Pleading  142. 
The  second  and  third  counts  are  clearly 
good.  They  are  free  from  the  substantial 
objections  which  prevailed  in  Young  v. 
Gregorie  Ac,  3  Call  446,  and  Marshall  v. 
Bussard,  Gilm.  9.  And  objections  merely 
formal  cannot  be  taken  here.  Roane's 
adm'r  v.  Drummond's  adm'r,  6  Rand.  182; 
2  Saund.  on  Pleading  651. 

II.  Ought  the  demurrer  to  the  first  count 
to  have  been  sustained?  It  will  be  urged 
on  the  other  side,  that  this  count  is  felo  de 
se,  because  it  states  that  an  action  of 
replevin  was  brought,  and  therefore  no 
claim  on  account  of  the  seizure  can  be  made 
in  a  different  action.  But  the  two  actions 
proceed  on  different  grounds,  and  are  not 
at  all  incompatible.  The  grounds  ot  dam- 
ages are  different.  It  will  no  doubt  be  in- 
sisted also,  that  the  count  states  a  trespass, 
and  therefore  case  will  not  lie.  But  may 
not  case  be  brought  though  there  is  a  tres- 
pass? The  partv  has  his  choice  of  several 
remedies.  Law  Library,  vol.  1,  pp.  174, 
175, 176;  Branscomb  v.  Bridges  &c.,  1  Barn. 
&  Cres.  145;  8  Eng.  Com.  Law  Rep.  43; 
2  Wils.  302. 

III.  The  demise  is  of  no  consequence  in 
this  action.  This  suit  is  brought  for  a  ma- 
licious distress;  and  as  to  the  demise,  all 
that  is  necessary  is  to  shew  that  the  rela- 
tion of  landlord  and  tenant  existed. 
Whether  it  existed  for  ten  or  a  hundred 
years,  is  immaterial.  In  4  Mod.  231,  the 
very  question  was  made,  and  the  court  say 
the  demise  is  immaterial.  The  same  prin- 
ciple is  sustained  in  Jones  v.  Murdaugh,  2 
Leigh  447;  Law  Library,  vol.  1,  p.  176; 
2  Chitty's  Pleading  285.  But  it  may  be  said 
that  though  it  is  unnecessary  to  make  the 
averment,  yet  if  it  be  made,  it  must  be 
made  correctly.  This  depends  upon  the 
question    whether    it    be    an     impertinent 

averment,  or  one   merely   and  wholly 
666      immaterial,    *which    may   be    struck 
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out     without     injuring     the     declaration. 
Bristow  V.  Wright  Ac,  Doug.  665. 

B.  G.  Baldwin,  for  defendant  in  error. 
The  first  count  is  not  under  the  statute 
giving  double  damages,  1  Rev.  Code, 
ch.  113,  {  5,  p.  447,  for  no  sale  is 
alleged  to  have  been  made,  but  it  rests 
upon  the  common  law,  and  on  common  law 
principles  it  should  not  have  been  case, 
but  trespass.  This  is  the  proper  action 
where  an  unlawful  act  is  complained  of. 
The  complaint  in  this  count  is  that  rent 
was  distrained  for  when  none  was  in 
arrear.  It  is  a  pure  trespass,  and  not  such 
a  cause  of  action  as  case  would  lie  for, 
to  wit,  not  for  consequential  damages 
merely.  Can  the  plaintiff  waive  the  tres- 
pass and  sue  for  consequential  damages? 
He  cannot,  for  this  would  confound  all  dis- 
tinctions between  the  two  actions.  Taylor 
V.  Rainbow,  2  Hen.  A  Munf.  423;  Leame 
V.  Bray,.  3  Kast  593;  Reynolds  v.  Clarke,  2 
W.  Raym.  1403 ;  Scott  v.  Shepherd,  2  W. 
Black.  892;  Savignac  V.  Roome,  6  T.  R. 
125;  Pitts  V.  Gaince&c,  1  Salk.  10;  Borden 
V.  AUoway,  11  Mod.  180 ;  Morgan  v.  Hughes, 
2  T.  R.  225;  Missing  v.  Kemble,  2  Campb. 
115;  Winterbourne  v.  Morgan  Ac,  11  East 
395 ;  Winslow  v.  Beal  &c. ,  6  Call  45 ;  2  Clancy 
on  Evid.  495;  1  Sellon*s  N.  P.  563;  Law 
Library,  vol.  2,  p.  554;  Id.  vol.  6,  p.  563;  3 
Starkie  71.  If  Ihe  plaintiff  had  meant  to 
waive  the  trespass,  he  should  have  brought 
detinue  or  trover. 

The  second  and  third  counts  are  bad  also. 
The  action  of  replevin  should  have  been 
resorted  to.  Mayo  v.  Winfree,  2  Leigh  370; 
Redford  v.  Winston,  3  Rand.  148.  It  may 
be  said,  there  was  no  remedy  by  replevin. 
At  common  law,  the  remedy  was  certainly 
broad  enough.  1  Rob.  Prac.  407;  Vaidcn 
Ac.  V.  Bell,  3  Rand.  448.  And  it  does  not 
appear  to  be  taken  away  by  statute,  where 
property  is  distrained  or  attached  for  rent. 
Acts   of    1822-3,  ch.  29,  \  9,  Sup.    to   Rev. 

Code,  ch.  193,  p.  255. 
667  *A  material  variance   between    the 

demise  alleged  and  that  proved  is 
fatal.  3  Starkie  1547-52;  Lopez  v.  De 
Tastet,  1  Brod.  A  Bingh.  538;  5  Kng.  Com. 
Law  Rep.  180.  It  will  be  seen  by  the  au- 
thorities, that  when  an  action  of  tort  is 
founded  on  a  contract,  a  variance  from  the 
contract  alleged  will  be  as  fatal  as  in  an 
action  on  the  contract  itself. 

BROCKENBROUGH,  J.  The  first  ques- 
tion which  I  shall  consider  in  this  case  is, 
whether  the  instruction  which  was  asked 
for  by  the  defendant  was  properly  refused 
or  not.  The  effect  of  the  refusal  as  it  re- 
gards the  first  count,  I  will  first  inquire 
into.  That  count  alleges  that  the  plaintiff 
was  tenant  to  the  defendant  for  the  term 
of  five  months  from  the  1st  day  of  April  to 
the  1st  day  of  September  1828,  at  the  rent 
of  20  dollars  payable  on  the  day  last  men- 
tioned, in  repairs  and  in  labour,  and  that 
the  defendant,  on  the  27th  day  of  October 
of  that  year,  wrongfully  distrained  his 
goods,  for  the  sum  of  65  dollars  alleged  by 
the  defendant  to  be  due  on  the  first  of 
April  following ;  and  avers  that  at  the  time 
of  the  said  distress  and  seizure  no  rent  was 
in  arrear.  After  the  plaintiff  had  given 
evidence,  the  defendant  offered  evidence  to 
prove  that  the  lease  was  for  twelve  months 


from  the  1st  day  of  April  1828  to  the  Ist 
day  of  April  1829,  for  65  dollars  payable  at 
the  day  last  mentioned ;  and  then  moved 
the  court  to  instruct  the  jury,  that  if  they 
should  believe,  from  the  evidence,  that  the 
lease  from  the  defendant  to  the  plaintiff 
was  not  as  allecred  by  the  plaintiff,  but  as 
proved  by  the  defendant,  the  plaintiff  could 
not  recover  on  either  count :  which  instruc- 
tion was  refused.  The  question  is  whether 
that  variance  is  fatal  or  not. 

I  admit  that,  according  to  approved   au- 
thorities, it  is  sufficient,  in  an  action  for  a 
wrongful  distress,  for  the  plaintiff  to  charge 
that   the   defendant   unlawfully    and    with 
force  and  arms  took  and    seized    his 

668  goods  in  the  *name  of  a  distress  for 
rent,  upon  a  demise  of  the  land  (aver- 
ring that  no  rent  was  due)  without  specify- 
ing the  particulars  of  the  demise  itself. 
Salter  v.  Brunsden,  4  Mod.  231;  Bradby  on 
Distresses  176.  But  if  the  plaintiff  under- 
takes to  set  out  those  particulars,  the  ques- 
tion is  whether  he  is  not  required  to  prove 
them  substantially  as  laid. 

On  this  subject  Starkie,  vol.  3,  p.  1543, 
makes  the  following  judicious  remarks. 
**It  is  clear  that  no  averment  of  any  mat- 
ter essential  to  the  claim  or  charge  can 
ever  be  rejected.  And  this  position  extends 
to  all  allegations  which  operate  by  way  of 
description  or  limitation  to  that  which  is 
material.  Let  an  averment  of  this  sort  be 
ever  so  superfluous  in  its  own  nature,  it 
can  never  be  considered  to  be  immaterial, 
when  it  constitutes  the  identity  of  that 
which  is  material."  In  support  of  this 
position,  he  refers  to  the  famous  case  of 
Bristow  V.  Wright  Ac. ,  Doug.  666.  It  was  an 
action  against  the  sheriff,  by  a  landlord, 
for  taking  his  lessee's  goods  in  execution 
without  leaving  a  year's  rent.  The  decla- 
ration alleged  that  the  rent  was  payable  in 
four  quarterly  payments ;  it  was  held  that 
this  allegation,  although  unnecessary,  must 
be  proved^  In  that  case  the  necessary  aver- 
ment that  rent  was  due,  was  limited  by  the 
allegation  to  rent  payable  quarterly.  Cud- 
liff  V.  Rundle,  Carth,  202,  is  thus  stated. 
**The  plaintiff  in  an  action  against  his 
lessee  for  negligently  keeping  his  fire,  per 
quod  the  premises  were  burnt,  alleged  that 
he  was  tenant  under  a  demise  for  seven 
years,  whereas  he  was  but  tenant  at  will; 
and  the  variance  was  held  to^e  fatal.  The 
fact  of  the  tenancy  was  essential,  and  the 
averment  that  it  was  a  tenancy  under  a 
demise  for  seven  j'ears,  operated  as  a  limi- 
tation and  description  of  that  which  was 
material."  But  the  case  of  Savage  qui 
tam  V.  Smith,  2  Black.  Rep.  1101,  is  per- 
haps stronger  still,  to  shew  that  an  aver- 
ment which  need  not  be  made,  yet  being 
made,  becomes  so  connected  with  an  aver- 
ment that  is  essential,    that   it    must 

669  *be  proved.  It  shews  the  difference 
between  unnecessary  and  merely  im- 
pertinent averments.  It  was  in  form  an 
action  of  debt  by  a  common  informer 
against  a  bailiff,  for  extorting  illegal  fees 
in  executing  a  fi.  fa.  The  statute  inflicts 
a  heavy  penalty  for  the  transgression ;  no 
less  than  treble  damages  to  the  party 
grieved,  and  >^40.  to  the  king  and  common 
informer.  It  is  in  substance  a  punishment 
for   a   delictum,    whilst   the   remedy   is  in 


7  LEIQH 


Virginia  Rsposts,  Annotatbd. 


670-872 


form  ex  contractu.  The  declaration  alleged 
a  judgment,  and  a  fieri  facias  on  that  judg- 
ment. It  was  not  necessary  to  allege  the 
judgment,  yet  it  was  held  that  the  plaintiff 
was  bound  to  prove  the  judgment  as  well 
as  the  execution.  De  Grey,  C.  J.,  said, 
^*A  difference  has  been  rightly  taken  be- 
tween immaterial  and  impertinent  aver- 
ments, and  it  is  said  the  latter  need  not  be 
proved,  though  the  former  must,  because 
relative  to  the  point  in  question."  Gould, 
J.,  said,  *^as  the  judgment  is  set  forth,  it 
ought  to  be  proved."  Blackstone,  J.,  said, 
**Bither  this  judgment  must  be  proved,  or 
the  whole  allegation  thereof  rejected  as 
impertinence  and  surplusage.  Now  if  the 
allegation  of  the  judgment  be  struck  out  of 
the  declaration  as  at  present  framed,  then 
the  fieri  facias  will  be  imperfectly  set  forth, 
for  it  refers  all  along  to  the  judgment  which 
was  previously  alleged.*'  If  we  compare 
these  cases  with  the  one  under  considera- 
tion, we  shall  see  their  appositeness.  The 
action  here,  it  is  true,  is  in  form  ex  de- 
licto. It  was  perhaps  necessary,  either  to 
state  that  there  was  a  demise  of  certain 
lands  and  tenements,  or  that  the  plaintiff 
and  defendant  stood  in  the  relation  of  land 
lord  and  tenant ;  but  it  was  unnecessary  to 
allege  that  the  demise  was  for  five  months, 
from  the  first  day  of  April  to  the  first  day 
of  September.  Yet  that  allegation  operates 
as  a  limitation  and  description  of  the  gen- 
eral demise ;  it  makes  a  part  of  the  descrip- 
tion of  the  demise,  and  you  cannot  any 
more  separate  the  particular  term  from  the 
general  demise,  than  you  can  separate  the 
fi.  fa.    from   the   judgment   in   the  case  of 

Savage  v.  Smith. 
670  ***If  aparty  take  upon    himself   to 

state  in  pleading  a  particular  estate, 
where  it  was  only  required  of  him  that  he 
should  shew  a  general  or  even  a  less  estate, 
title  or  interest,  the  adversary  may  traverse 
the  allegation,  and  if  it  be  untrue,  the 
party  will  fail.  Thus  a  general  freehold 
title,  liberum  tenementum,  may  be  pleaded 
either  in  trespass  or  in  an  avowry  in  reple- 
vin, and  under  it  the  defendant  may  prove 
any  estate  of  freehold,  either  in  fee,  in  tail 
or  for  life;  but  if  he  state,  though  unnec- 
essarily, a  seisin  in  fee  of  a  particular  es- 
tate or  interest,  and  the  other  side  traverse 
the  allegation,  it  must  be  proved  as 
stated."  These  are  the  remarks  of  Chitty, 
Pleading,  vol.  1,  p.  262,  for  which  he  re- 
fers to  the  above  mentioned  cases  from 
Doug,  and  W.  Black.  Rep.  and  he  concludes 
thus :  ^  ^ These  are  instances  of  material  mat- 
ter being  alleged  with  an  unnecessary  de- 
tail of  circumstances  or  particularity.  The 
subject  matter  of  the  averment  is  material 
and  relevant,  and  the  evil  is,  that  the  es- 
sential and  immaterial  parts  are  so  inter- 
woven as  to  expose  the  whole  allegation  to 
a  traverse,  and  the  consequent  necessity 
of  proof  to  the  full  extent  to  which  it  is 
carried  by  the  pleading." 

It  has  been  well  remarked  that  **when  an 
action  of  tort  is  founded  on  a  contract,  a 
variance  from  the  contract  alleged  will  be 
as  fatal  as  in  an  action  on  the  contract  it- 
self; for  the  tort  founded  on  the  contract 
cannot  be  the  same,  unless  the  contract  t>e 
the  same."  3  Starkie  1548.  In  support  of 
this  position,  I  will  only   refer    to  one  au- 


thority, Weall  V.  "William  and  Henry  King, 
12  East  452.  It  was  case  for  a  deceit  in  the 
sale  of  lambs  for  sound  lambs,  whereas  they 
were  unsound,  and  afflicted  with  the  rot. 
The  declaration  charged  that  the  plaintiff 
bargained  with  both  defendants,  and  that 
the  deceit  was  effected  by  means  of  a  war- 
ranty made  by  both  defendants.  The  proof 
was,  that  the  warranty  was  only  made  by 
the  defendant  Henry  King,  there  being 
nothing    to   charge    the   other.     The 

671  defendants  objected  that  the  *evidcncc 
did     not    maintain    the    declaration. 

The  plaintiff  answered  that  this  was  an 
action  on  the  tort ;  that  torts  are  in  their 
nature  several,  and  that  in  actions  of  tort 
one  defendant  may  be  acquitted  and  others 
found  guilty.  This  was  admitted  to  be 
true ;  but  the  court  said  that  the  joint  con- 
tract described  in  the  declaration  was  the 
foundation  of  the  joint  warranty  and  deceit 
charged,  and  that  the  proof  of  the.  contract 
must  correspond  with  the  description  of  it, 
in  all  material  respects;  and  the  plaintiff 
was  nonsuited.  In  that  case  the  deceit  was 
clearly  made  out  against  one  of  the  defend- 
ants, but  the  deceit  sprung  not  from  a  joint 
warranty,  made  in  consequence  of  a  joint 
contract,  and  varied  from  the  allegation, 
and  therefore  the  action  was  not  supported. 
In  the  case  before  us,  the  tort  alleged  was 
founded  also  on  a  contract.  It  is  true  that 
the  gist  of  the  action  is  the  wrongful  seiz- 
ure of  the  goods,  by  way  of  distress,  when 
no  rent  was  due.  But  on  what  was  that 
seizure  founded?  It  is  alleged  to  have  been 
founded  on  a  demise ;  and  that  contract  be- 
ing variant  from  the  one  which  was  proved, 
it  follows  that  the  allegation  of  that  which 
was  the  very  foundation  of  the  tort  is  not 
supported,  and  consequently  the  plaintiff 
ought  to  fail  in  his  action.  In  this  case 
the  defendant,  seeing  that  the  plaintiff  had 
charged  him  with  a  tort  founded  on  a 
specific  contract  which  never  had  existence, 
might  not  have  deemed  it  necessary  to  pro- 
vide himself  with  proof  which  would  have 
exonerated  him  from  all  liability  under  the 
contract  as  it  was  really  entered  into  be- 
tween them,  relying  that  the  plaintiff  would 
be  obliged  to  prove  his  case  as  alleged. 
And  thus  both  he  and  his  counsel  might 
have  been  completely  entrapped  and  sur- 
prised by  the  plaintiff's  pleading. 

The    two   other   counts    charge,     not    a 
wrongful  distress,  but  an   unlawful  attach- 
ment against   the   plaintiff's  property,    for 
rent  to   fall    due   at  a    future    day;  but    it 
charges  the  demise  in  the  same  way, 

672  and  the  proof  is  the  same.     *There  is 
the  same  variance.     I  am  of  opinion 

that  the  instruction  which  was  asked  for 
ought  to  have  been  given. 

As  to  the  demurrer  to  the  three  counts,  I 
am  clearly  of  opinion  that  it  should  be 
overruled.  I  will  not,  however,  say  any 
thing  on  this  subject,  but  refer  to  the  opin- 
ion of  the  president,  which  is  full  and  en- 
tirely satisfactory.  The  judgment  of  the 
circuit  court  should  be  reversed,  with  costs ; 
and  then,  proceeding  to  give  such  judg- 
ment as  the  circuit  court  should  have  given, 
the  judgment  of  the  county  court  should  be 
reversed,  the  verdict  set  aside,  and  a  venire 
facias  de  novo  awarded,  and  on  the  new 
trial  the  court  should  be   required    to   give 
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the  instruction  asked  for  by  the  defendant, 
if  he  should  again  ask  it. 

CARR,  J.  Agreeing  entirely  with  the 
president  in  his  remarks  as  to  the  suffi- 
ciency of  the  declaration,  I  will  not  weaken 
their  force  by  attempting  to  add  a  word  to 
what  has  been  so  well  said.  But  from  th? 
opinion  of  my  brethren  on  the  motion  to 
the  court  to  instruct  the  jury,  I  have  the 
misfortune  to  differ,  and  will  as  briefly  as 
possible  declare  the  reasons  of  that  differ- 
ence. The  action  is  for  a  distress  when  no 
rent  was  in  arrear.  The  first  count,  in 
setting  out  the  trespass,  states  the  lease 
tinder  colour  of  which  it  was  committed,  to 
have  been  for  five  months  at  the  price  of 
20  dollars,  to  be  discharged  in  repairs  &c. 
The  second  and  third  counts  state  it  as  a 
lease  for  five  months  at  20  dollars  in  money. 
The  defendant  moved  the  court  to  instruct 
the  jury,  that  if  they  should  believe,  from 
the  evidence,  that  the  lease  was  not  for  five 
months  for  20  dollars,  but  a  lease  for  twelve 
months  for  65  dollars,  then  the  plaintiff 
could  not  recover  on  either  of  the  counts  in 
the  declaration.  The  court  refused  this  in- 
struction ;  and  I  think  they  were  right. 
The  opposite  opinion  seems  to  rest  on  the 
ground  that  the  gist  of  the  action  be- 
673  ing  the  arrear  of  *rent,  and  that  de- 
pending on  the  contract,  this  contract 
of  lease  becomes  material  and«  the  gist  of 
the  action,  and  must  be  proved  as  set  out. 
I  take  the  ground  that  in  an  action  for  a 
distress  for  rent,  where  none  was  in  arrear, 
the  gist,  the  gravamen,  is  the  wrongful 
distress;  that  in  such  action  the  demise 
need  not  be  set  out  at  all ;  that  if  the  par- 
ticulars of  the  contract  be  set  out,  it  is 
mere  surplusage,  all  that  is  necessary  being 
to  state  the  relation  of  landlord  and  tenant, 
and  that  the  goods  were  taken  in  the  name 
of  distress  when  no  rent  was  due.  The  first 
authority  I  will  refer  to  is  Salter  v.  Bruns- 
den,  4  Mod.  231,  decided  by  lord  Holt.  That 
was  an  action  upon  the  statute,  for  dis- 
training where  no  rent  was  due.  The  ma- 
terial part  of  the  declaration  was  as  follows : 
** Nicholas  Salter  complains  of  John  Bruns- 
den  and  John  Kite  Ac.  that  they,  on  the 
16th  of  September  1691,  at  &c.  with  force 
and  arms  &c.  the  goods  and  chattels,  to 
wit,  forty  quarters  of  barley,  of  the  said 
Nicholas,  to  the  value  of  ;f40,  then  and 
there  found,  in  the  name  of  a  distress  for 
rent  by  the  said  Nicholas  to  the  said  John 
Brunsden,  upon  a  demise  of  a  messuage 
and  certain  lands  to  the  said  Nicholas  by 
the  said  John  Brunsden  theretofore  made, 
supposed  and  pretended  to  be  in  arrear,  by 
colour  of  a  certain  act  of  parliament  in  this 
case  lately  made  and  provided,  took  and 
distrained  &c."  On  this  declaration  there 
was  a  judgment  by  default;  and  it  was 
moved  in  arrest,  that  there  was  no  demise 
sufficiently  set  forth,  neither  is  it  said  that 
the  goods  were  distrained  for  rent  arrear,  but 
that  they  were  taken  nomine  districtionis, 
which  is  not  a  good  averment  that  they 
were  distrained.  But  the  court  held  the 
declaration  good.  Here  we  find  that  a  dec- 
laration, upon  the  objection  expressly 
taken,  was  held  good,  though  it  did  not  set 
out  either  the  premises,  the  terms  of  the 
lease,  or  the  rent  claimed  as  due.  The 
court  do  not   express  the  grounds   of  their 


opinion ;  but  we  know  that  they  must  have 
been,  that  these   things   were  super- 

674  fluous,  '^forming  no  part  of  the  plain- 
tiff's case.     In   2   Chitty's    Pleading 

17,  we  find  the  form  of  a  declaration  in 
such  cases,  substantially  the  same  as  the 
above;  and  in  the  note,  he  refers  to  this 
case  of  Salter  v.  Brunsden,  **in  which*' 
(says  he)  **the  declaration  was  more  con- 
cise than  that  above,  and  it  was  held  un- 
necessary to  state  a  demise  in  form,  and 
sufficient  to  say  that  the  goods  were  taken 
nomine  districtionis."  But  it  is  said,  that 
though  it  is  unnecessary  to  set  out  the  de- 
mise, yet  if  the  plaintiff  undertakes  to  de- 
scribe it  in  his  declaration,  he  will  be  held  to 
prove  it  as  laid ;.  and  this  is  rested  on  a  pas- 
sage quoted  from  Starkie,  and  on  the  case 
of  Bristow  V.  Wright,  Doug.  666,  and  the 
cases  there  cited.  The  passage  (3  Starkie 
on  Kv.  1547),  is  as  follows:  *^ Where  an 
action  of  tort  is  founded  on  a  contract,  a 
variance  from  the  contract  alleged  will  be 
as  fatal  as  in  an  action  upon  the  contract 
itself ;  for  the  tort  founded  on  the  contract 
cannot  be  the  same,  unless  the  contract  be 
the  same."  Now,  to  my  mind,  the  very 
reason  given  as  the  foundation  of  the  posi- 
tion, shews  that  it  does  not  apply  to  the 
case  before  us,  but  to  that  class  of  cases 
where  the  action  is  in  truth  founded  on  the 
contract,  though  the  pleader  has  clothe^  it 
in  the  garb  of  tort.  Of  such  cases  it  may  be 
truly  said,  that  *^the  tort  founded  on  the 
contract  cannot  be  the  same,  unless  the 
contract  be  the  same.'*  But  how  can  this 
be  said  of  our  case?  Here  the  gravamen  is 
that  the  defendant,  under  colour  of  rent 
arrear,  when  none  was  due,  has  distrained 
the  plaintiff's  goods  (specially  described) 
to  the  value  &c.  If  in  truth  there  be  no 
rent  in  arrear,  how  can  this  tort  be 
varied,  whether  the  lease  was  for  five 
months  or  five  years,  or  for  20  dollars  or  100? 
The  trespass  is  the  same,  the  injury  the 
same  in  either  case.  But  let  us  look  to  the 
cases  referred  to  by  Starkie  in  support  of 
his  position.  If  I  mistake  not,  they  will 
shew  us  still  more  clearly  what  he  means. 
The  first  case  is  Weall    v.  King  &c., 

675  12   East    452.      The  abstract  •of    the 
case  is  this:  **Upon  a   declaration  in 

case,  alleging  a  deceit  to  have  been  effected 
upon  the  plaintiff  by  means  of  a  warranty 
made  by  two  defendants,  upon  a  joint  sale 
to  him  by  both,  of  sheep,  their  joint  prop- 
erty, the  plaintiff  cannot  recover  upon  proof 
of  a  contract  of  sale  and  warranty  by  one 
only,  of  his  separate  property;  the  action, 
though  laid  in  tort,  being  founded  on  the 
joint  contract  alleged."  Upon  the  failure 
of  proof  at  nisi  prius,  the  judge  directed  a 
nonsuit.  A  rule  nisi  brought  the  subject 
before  the  court.  Lord  Ellenborough  de- 
livered judgment.  After  stating  the  case, 
he  said:  *^The  argument  on  the  part  of  the 
defendant  has  been,  that  this  is  an  action 
founded  on  the  tort;  that  torts  are  in  their 
nature  several,  and  that  in  actions  of  tort 
one  defendant  may  be  acquitted  and  others 
found  guilty.  This  is  unquestionably  true, 
but  still  is  not  sufficient  to  decide  the  pres- 
ent question.  The  declaration  alleges  the 
deceit  to  have  been  effected  by  means  of  a 
warranty  made  by  both  the  defendants,  in 
the  course  of  a  joint  sale   by  them  both,  of 
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sheep,  their  joint  property.  The  joint  con- 
tract thus  described  is  the  foundation  of 
the  joint  warranty  laid  in  the  declaration, 
and  essential  to  its  legal  existence  and 
validity ;  and  it  is  a  rule  of  law,  that  the 
proof  of  the  contract  must  correspond  with 
the  description  of  it  in  all  material  re- 
spects.'* After  several  other  remarks 
equally  strong  and  clear,  he  concludes  thus : 
'*In  this  case  a  joint  contract  was  necessary 
to  be  laid,  in  order  to  maintain  the  ground 
of  the  action  as  stated  upon  the  record  ;  and 
being  so  laid,  and  not  being  proved,  the 
plaintiff  was  properly  nonsuited."  There 
needs  ho  remark  to  shew  to  what  class  this 
case  belongs.  The  next  case  referred  to 
by  Starkie  is  Green  v.  Greenbank,  2  Marsh. 
487;  4  Eng.  Com.  Law  Rep.  375.  That 
was  an  action  on  the  case  for  a  cheat  in 
the  exchange  of  horses,  stating  that  the 
defendant,  by  falsely  warranting  his  mare 
to  be  sound,  exchanged  her  for  that  of  the 
plaintiff,    Ac,  by  means  of  which  the 

676  defendant  *falsely  and  fraudulently 
deceived  the  plaintiff,  &c.  The  de- 
fendant pleaded  infancy;  the  plaintiff  de- 
murred generally  to  the  plea,  and  the  cause 
came  on  upon  the  demurrer.  Ch.  J.  Gibbs 
pronounced  judgment.  He  said:  **The 
cases  which  have  been  alluded  to,  clearly 
shew  that  where  the  substantial  ground  of 
action  rests  on  promises,  the  plaintiff  can- 
not, by  changing  the  form  of  action,  render 
a  person  liable  who  would  not  have  been 
liable  on  his  promise.  This  is  a  case  in 
which  the  assumpsit  is  clearly  the  founda- 
tion of  the  action ;  for  it  is  in  fact  an  un- 
dertaking that  the  horse  was  sound." 
Judgment  was  given  for  the  defendant. 
The  last  case  cited  is  Lopez  v.  De  Tastet, 
1  Brod.  A  Bing.  538;  5  Kng.  Com.  Law 
Rep.  180.  This  was  like  the  rest,  sub- 
stantially founded  on  a  contract,  though  in 
form  ex  delicto.  The  judges  all  considered 
it  so.  Park,  J.,  said:  **In  all  that  class  of 
cases  to  which  the  counsel  has  properly 
turned  his  attention,  from  Powell  v.  Lay- 
ton  down  to  the  last  case  of  Green  v.  Green- 
bank,  supporting  the  case  of  Weall  v.  King, 
I  take  the  rule  to  be,  that  whether  the  party 
proceed  in  form  ex  delicto,  or  in  form  ex 
contractu,  yet  the  contract  must  be  stated 
to  raise  the  duty."  All  these  cases,  we 
see,  were  in  truth  cases  founded  on  the 
contract ;  in  which  the  contract  was  neces- 
sary to  be  set  out,  to  support  the  action. 
How  can  such  cases,  or  the  rule  they  are 
cited  to  suppport,  be  applied  to  our  case, 
where  the  demise  need  not  be  set  out,  and 
the  gravamen  arises  from  the  wrongful  dis- 
tress alone? 

But  the  case  of  Bristow  v.  Wright  is  said 
to  govern  this.  It  is  a  decision  of  lord 
Mansfield  (clarum  et  venerabile  nomen); 
yet  it  has  happened  to  some  of  the  decisions 
of  that  great  man,  to  be  overruled  by  his 
successors.  I  think  I  will  shew  that  this 
case  does  not  apply  with  much  force  to 
ours,  and  also  that  it  has  been  considerably 
shaken  by  subsequent  cases.  We  have  not 
Doug.  Reports  in  our  library,  and  I  cannot 
therefore  see  the  case  in  full;  but  it 
is  stated    by    the    judges    in  several 

677  *other   cases.     It    was    an   action  on 
the  case  against  a  sheriff,  for  taking 

the    tenant's   goods   in   execution    without 


satisfying  the  landlord  for  a  year's  rent. 
The  plaintiff  averred  that  the  rent  was 
reserved  quarterly,  where  as  it  turned  out 
to  be  reserved  yearly ;  and  it  was  held  that 
though  the  averment  was  unnecessary,  the 
variance  was  fatal.  This  is  the  case.  Let 
us  turn  to  some  of  the  commentaries  of  the 
judges  upon  it.  In  Gwinnett  v.  Phillips, 
3  T.  R.  643,  the  declaration  was  on  the 
statute  11  George  the  2d.  to  recover  double 
the  value  of  goods  removed  in  order  to  pre- 
vent a  distress.  It  contained  an  averment 
that  a  certain  sum  was  due  for  rent  before 
the  goods  were  removed.  The  question  be- 
fore the  court  was,  whether  the  plaintiff 
was  bound  to  prove  the  sum  averred.  Bris- 
tow V.  Wright,  and  Savage  qui  tam  v. 
Smith,  were  strongly  pressed.  Lord  Ken- 
yon  remarked:  ^'I  have  heard  both  in  and 
out  of  courts,  that  the  doctrine  in  Bristow 
V.  Wright  must  be  coniined  to  contracts. 
Good  sense  will  reconcile  all  the  authori- 
ties. If  the  plaintiff  allege  any  thing 
which  forms  a  constituent  part  of  his  title, 
he  must  set  it  out  correctly,  as  was  held  in 
Savage  qui  tam  v.  Smith."  Speaking  of 
the  case  before  him,  he  says:  **Here  it  was 
impertinent  to  state  what  the  rent  was; 
the  defendants  incurred  a  penalty  under  this 
act  of  parliament,  in  fraudulently  remov- 
ing the  goods  which  were  subject  to  the 
distress.  Whether  £S.  or  any  other  sum 
were  in  arrear,  was  perfectly  immaterial; 
the  damages  were  not  to  be  measured  by 
the  quantity  of  rent,  but  by  the  value 
of  the  goods  removed."  These  remarks 
seem  to  be  so  apposite  to  the  case  before 
us,  that  I  cannot  but  stop  a  moment,  and 
make  the  application.  It  was  impertinent 
here  to  state  what  the  rent  was.  Why? 
Because  the  damages  were  not  to  be  meas- 
ured by  the  rent,  whether  £^.  or  ;^00.  So 
I  say  it  was  impertinent  to  set  out  the 
terms  of  the  lease  in    our  case,  because  the 

damages  were  not  to  be  measured  by 
678      them,  but  by  the  injury  inflicted  *on 

the  plaintiff  by  the  wrongful  distress. 
But  to  return— Ashhurst,  J.,  says:  **The 
gist  of  the  action  is  the  fraudulent  removal 
of  the  goods  from  the  premises  in  order  to 
defeat  the  distress;  it  was  therefore  imma- 
terial to  the  defendants  whether  one  sum 
or  another  was  due  for  rent,  for  in  either 
case  they  were  guilty  of  the  tort."  So  I 
say,  in  the  case  before  the  court,  it  was 
wholly  immaterial  to  the  defendant  whether 
the  lease  was  for  one  year  or  ten  years,  for 
20  dollars  or  100,  for  in  either  case  he  was 
guilty  of  the  tort ;  a  tort  which  could  not 
be  influenced,  nor  the  damages  arising  from 
it  measured,  by  the  terms  of  the  lease.  In 
the  same  case  Buller,  J. ,  says  that  the  court 
had  often  decided,  that  Bristow  v.  Wright 
was  not  an  authority  beyond  the  cases  of 
contracts.  He  adds :  **  Perhaps  the  rule  laid 
down  there  will  be  found  to  extend  to  all 
cases  of  records  and  written  contracts." 
(It  will  be  remembered  that  ours  was  a 
parol  contract.)  In  Peppin  v.  Solomon,  5 
T.  R.  4%,  an  action  on  a  policy  of  insur- 
ance, the  declaration  stated  that  after  the 
making  of  the  policy  the  ship  sailed ;  the 
evidence  was  that  she  sailed  before:  and 
held  that  the  variance  was  immaterial. 
Here  again  the  case  of  Bristow  v.  Wright 
was  pressed  upon  the  court.    Buller,  J.,  re- 
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marked:     **I   am    aware    that    Briatow    v. 
Wrig-ht  has  been    sometimes  doubted,  but  I 
am  still  of  opinion   that  it   was  rightly  de- 
cided.    In   order  to   entitle  the   plaintiff  to 
maintain  that   action,  it  was  necessary  for 
him  to   shew   that  he    was   the  landlord,  it 
being    an   action    against    the    sheriff   for 
taking  the   leasee's   goods  without  leaving 
a  year's  rent ;  and  to  shew  that  the  plain- 
tiff   was  landlord,    he   was  obliged   to   set 
forth  a    contract   between    himself  and  the 
tenant."     In  this  remark  is  shewn  a  strik- 
ing distinction  between   Bristow  v.  Wright 
and    the  case   at  bar.     There  the   plaintiff 
was  obliged    to  set  forth   the  contract,  and 
therefore  must  prove  it  as  stated :  here  he 
had  no  business  to  state  the  contract  at  all ; 
its     terms    were    wholly  immaterial. 
679      *There    are    other    english    cases    in 
which    Bristow    v.    Wright    is    men- 
tioned, but  I  will  pass  them   by,    and  refer 
to  the  case  of  Wilson    v.  Codman's  ex'or,  3 
Cranch    193.     That  was   an   action    by  the 
assignee  of  a  promissory  note.     In  his  dec- 
laration   he    set    out   the    assignment,    as 
being  made   for  value   received.     The   as- 
signment  had   not  the   words  for  value  re- 
ceived ;  and    this  variance  was  objected  to, 
on    the    authority   of    Bristow    v.    Wright. 
Marshall,  C.   J.,    delivered   the   opinion  of 
the  court.     He  said:  **  The  second  exception 
requires    more   consideration.     It   is,    that 
although  the  averment  that  the  assignment 
was  made  for  a  valuable  consideration  was 
immaterial,     yet     the     plaintiff,     having 
stated  the  fact  in  his  declaration,   is  bound 
to    prove  it.     In  support   of   this   position, 
Bristow  V.  Wright  is  quoted   and  relied  on. 
The  strictness  with    which,    in  England,  a 
plaintiff    is  bound  to   prove  the  averments 
of  his   declaration,    although    they  may  be 
immaterial,  seems  to  have  relaxed  from  its 
original    rigour.     The    reasons    stated    by 
lord    Mansfield,    in    the   case    reported   by 
Douglass,    for  adhering   to  the  rule,  do  not 
apply  in  the  United  States,  where  costs  are 
not   affected  by  the   length   of  the  declara- 
tion.    Examining    the  subject  with  a  view 
to  the   great   principles   of  justice,    and  to 
those    rules   which    are   calculated   for  the 
preservation  of  right  and  the  prevention  of 
injury,  no  reason  is  perceived  for  requiring 
the   proof    of  a  perfectly    immaterial  aver- 
ment, unless  that    averment  be  descriptive 
of  a   written  instrument   which,    by  being 
untruly  described,  may   by  possibility  mis- 
lead the  opposite  party.     In    this   case   the 
averment    that    the   assignment  was  made 
for   value  received,  is   the   averment  of  a 
fact   which    is    perfectly   immaterial,    and 
which  forms  no  part  of  the  written  assign- 
ment.    The  party  making  this  useless  aver- 
ment   ought   not  to  be    bound    to  prove  it. 
No  case  which  has  been  cited  at  bar  comes 
up  to  this.     The  averments  of  the  declara- 
tion, which  the  plaintiff  has  been  required 
to  prove,  are  all  descriptive  of  records 
680      or    *of  written    contracts;    not   of    a 
fact    at  the   same  time   extrinsic  and 
immaterial." 

But  it  may  be  said,  the  whole  averment 
cannot  be  stricken  out  of  the  declaration 
in  the  case  before  us,  without  detracting 
something  which  is  essential  to  the  merits 
of  the  claim.  If  this  be  admitted,  it  is  a 
rule    laid    down    by    the    books    (3  Starkie 


1540),  that  averments  divisible  in  their 
nature  ma3'  be  divided  in  the  consideration 
of  the  court,  and  the  cases  shew  us  that 
they  frequently  are  so  divided.  Ricketts 
V.  Salwey,  2  Bam.  &  Aid.  360;  Lord 
Churchill  v.  Hunt,  Id.  685.  In  our  case  the 
averment  is  perfectly  divisible.  The  first 
part  states  the  relation  of  landlord  and  ten- 
ant, and  then  it  goes  on  to  specify.  Strike 
out  this  specification,  and  the  declaration 
is  perfect.  To  conclude.  If  (as  chief  jus- 
tice Marshall  tells  us)  **the  strictness  with 
which,  in  England,  a  plaintiff  is  bound  to 
prove  the  averments  in  his  declaration, 
even  though  immaterial,  has  considerably 
relaxed  from  its  original  rigour;"  if  the 
reasons  on  which  lord  Mansfield  sustained 
it  do  not  apply  to  the  United  States;  if, 
**in  examining  the  subject  with  a  view  to 
the  great  principles  of  justice,  and  to  those 
rules  which  are  calculated  for  the  preserva- 
tion of  right  and  prevention  of  injury,"  no 
reason  can  be  perceived  for  requiring  the 
proof  of  an  immaterial  averment,  unless 
descriptive  of  a  written  instrument:  why 
should  we,  who  are  bound  by  no  authority 
of  our  own  court — with  whom  this  point  is 
res  Integra — wHy  should  we  introduce  it 
into  our  practice?  Why,  in  this  doubtful 
strife  of  english  authorities,  take  sides 
with  form  against  substance,  with  techni- 
cality against  the  substantial  justice  of 
the  case?  The  jury  have  found  that  the 
plaintiff  suffered  damage  to  the  amount  of 
300  dollars  by  this  wrongful  distress.  In 
this  they  were  guided  by  the  real  injury 
inflicted,  not  by  the  description  of  the 
lease.  I  cannot  set  this  verdict  aside  be- 
cause the  court  did  not  give  the  instruc- 
tion. 
681  *CABELL,    J.     I    have    struggled 

hard  to  support  this  verdict,  because 
I  thought  it  very  probable  that  it  was 
founded  in  the  justice  of  the  particular 
case.  But  parties  litigant,  although  they 
are  allowed  to  present  their  cases  in  their 
own  way,  must  submit  to  the  consequences 
of  their  own  acts  and  omissions.  Courts 
must  be  satisfied  to  administer  justice  ac- 
cording to  law ;  for  it  would  be  very  mis- 
chievous to  prevent  a  particular  hardship, 
by  a  violation  of  general  principles. 

I  think  the  county  court  erred  in  refusing* 
to  give  the  instruction  moved  for  by  the 
defendant,  as  to  the  effect  of  the  variance 
between  the  contract  of  lease  stated  in  the 
declaration,  and  that  which  was  proved  on 
the  trial. 

I  readily  concede  that  a  man  whose  prop- 
erty has  been  illtgally  distrained  for  rent 
may,  even  where  there  was  a  written 
lease,  sustain  his  action  without  stating  in 
his  declaration  the  contract  of  lease,  or 
even  the  fact  of  tenancy,  or  the  relation  of 
landlord  and  tenant.  It  will  be  sufiicient 
if  he  merely  state  that  the  property  was 
taken  in  the  name  of  a  distress.  Salter  v. 
Brunsden,  4  Mod.  231.  I  concede  also, 
that  if  he  state  the  contract,  he  may  do 
it  in  the  most  general  terms. 

But  this  case  presents  no  such  question. 
In  this  case  there  was  a  tenancy,  and  the 
plaintiff  undertook  to  state  in  his  decora- 
tion the  contract  by  which  that  tenancy 
was  created,  and  to  describe  it  particularly, 
as    having   a   certain    commencement   and 
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terminatioti,  and  reserving  a  certain  rent. 
He  then  complains  that  his  property  was  dis- 
trained, under  colour  of  rent  due  under  that 
lease,  when  in  fact  no  rent  was  due.  The 
question  presented  by  the  bill  of  excep- 
tions is  not  whether  the  plaintiff  was  bound 
to  state  the  contract  of  lease,  nor  whether, 
having  stated  it,  he  was  bound  to  describe 
it  particularly ;  but  whether,  having  stated 
it,  and  having  described  it  particularly, 
he  can  recover  on  proof  of  a  contract  differ- 
ent from  that  which  was  stated  and  par- 
ticularly described. 

682  *The  leading  authority  on  this  sub- 
ject is  the  case  of  Bristow  v.  Wright, 

Doug.  Rep.  640,  in  which  lord  Mansfield 
decided  that  immaterial  averments,  which 
in  fact  relate  to  the  cause  or  ground  of 
action,  although  not  necessary  to  be  re- 
cited, yet  if  recited,  must  be  correctly  re- 
cited. In  such  case  a  variance  between  the 
recital  and  the  proof  will  be  fatal;  **for 
then  the  case  declared  on  is  different  from 
that  which  is  proved;  and  you  must  recover 
secundum  allegata  et  probata. ' '  How  could 
the  defendant  defend  himself,  if,  when  he 
comes  prepared  to  answer  one  charge,  he 
is  met  by  a  new  and  different  one? 

This  case  of  Bristow  v.  Wright  Has  some- 
times been  complained  of ;  but  its  authority 
has  never,  I  believe,  been  doubted,  when 
applied  to  contracts.  In  Gwinnett  v. 
Phillips,  3  T.  R.  643,  lord  Kenyon  said  it 
must  be  confined  to  contracts.  But  he 
adds,  *'Good  sense  will  reconcile  all  the 
authorities.  If  the  plaintiff  allege  any 
thing  which  forms  a  constituent  part  of 
his  title,  he  must  set  it  out  correctly ;  as 
was  held  in  Savage  qui  tam  v.  Smith,  2 
Black.  Rep.  1101.  There,  the  ground  of  the 
execution  was  the  judgment,  and  though 
the  plaintiff  was  not  bound  to  have  stated 
the  judgment,  yet  being  set  out,  it  ought 
to  have  been  proved."  So  in  this  case,  the 
plaintiff  was  not  bound  to  state  the  con- 
tract of  lease,  yet  having  stated  it  as  the 
foundation  of  his  action,  as  the  contract 
under  colour  of  which  the  defendant  had 
distrained  his  property,  it  ought  to  have 
been  proved  as  laid.  In  Peppin  v.  Solo- 
mon, 5  T.  R.  496.  Buller,  J.,  said,  ^*I  am 
aware  that  Bristow  v.  Wright  has  been 
sometimes  doubted ;  but  I  am  still  of  opin- 
ion that  it  was  rightly  decided.  In  order 
to  entitle  the  plaintiff  to  maintain  that 
action,  it  was  necessary  for  him  to  shew  that 
he  was  the  landlord,  it  being  an  action 
against  the  sheriff  for  taking  the  lessee's 
goods  without  leaving  a  year's  rent;  and 
to  shew  that  the  plaintiff  was  the  landlord, 
he  was  obliged  to  set  forth  a  contract 

683  between    ^himself    and    the    tenant. 
Now,  contracts    are   in    their    nature 

entire ;  and  in  pleadings  they  must  be  stated 
accurately."  Nothing  can  be  more  ap- 
posite'to  the  case  before  us  than  these  re- 
marks of  this  great  judge.  The  plaintiff 
here  was  not  bound  to  sue  the  defendant  as 
his  landlord ;  but  he  chose  to  sue  him  in 
that  character,  and  to  make  the  relation  of 
landlord  and  tenant  the  foundation  of  his 
claim.  He  was  bound  therefore,  by  the 
fori^  which  he  gave  to  his  action,  to  shew 
that  he  sustained  that  character,  by  setting 
forth  a  contract  between  them,  constitut- 
ing   the    relation  of  landlord  and    tenant. 


And  (in  the*  language  of  justice  Buller) 
* 'contracts  are  in  their  nature  entire,  and 
must  be  accurately  stated."  This  has  not 
been  done  in  this  case,  and  the  variance 
is  fatal. 

The  decision  in  the  case  of  Wilson  v. 
Codman's  ex'ors,  3  Cranch  193,  is  perfectly 
correct,  but  has  no  application  to  the  case 
before  us.  In  that  case  the  action  was  on 
a  written  contract,  and  the  averment  was 
of  an  extrinsic  fact,  dehors  the  contract, 
and  nowise  material.  Here,  the  averment 
is  of  the  very  essence  of  the  contract. 

On  all  the  other  points  in  the  cause,  I 
concur  in  the  opinion  which  will  be  deliv- 
ered by  the  president. 

TUCKER,  P.  The  most  vital  question 
in  this  case  refers  itself  to  the  first  count 
in  the  declaration.  To  that  I  shall  there- 
fore first  direct  my  attention. 

This  is  an  action  for  a  distress  where  no 
rent  was  in  arrear  and  unpaid ;  but  no  sale 
having  taken  place  of  the  goods  distrained, 
the  action  is  not  brought  under  the  statute. 
The  first  count  in  the  declaration  is  in 
case,  and  it* is  contended,  first,  that  as  a 
distress,  when  there  is  no  rent  in  arrear, 
is  a  trespass,  being  a  forcible  seizing  and 
carrying  away  of  the  goods  of  the  plaintiff, 
the  action  should  have  been  trespass  de 
bonis  asportatis,  and  not  case.  The 
learned  counsel  has  sufiBciently  estab- 
684  lished,  *by  the  numerous  cases  which 
he  cited,  the  marked  distinction  be- 
tween the  actions  of  trespass  and  on  the 
case,  and  the  tenacity  with  which,  in  some 
respects,  the  courts  have  adhered  to  it. 
He  has  also  shewn  beyond  question,  that 
a  distress  where  no  rent  is  in  arrear  is  a 
trespass,  and  that  the  action  of  trespass 
lies  for  it.  These  positions  will  not  be 
controverted.  But  the  true  point  of  inquiry 
is  whether,  in  relation  to  trespasses  upon 
property  (as  contradistinguished  from 
trespasses  upon  the  person)  it  is  not  com- 
petent for  the  party  injured  to  waive  the 
trespass  and  go  for  the  lesser  and  more 
venial  offence ;  or  whether  it  is  competent 
for  the  defendant  to  defend  himself  by 
alleging  his  own  violation  of  the  peace, 
and  to  protect  himself  by  proving  that 
he  had  been  guilty  of  greater  outrages  than 
are  charged  upon  him  by  the  plaintiff. 
Upon  this  subject  I  can  have  no  doubt. 
Had  the  count  been  in  case  for  a  distress 
for  more  rent  than  was  due,  I  cannot  think 
that  the  defendant  could  have  been  received 
to  plead  '4hat  there  was  no  rent  due,  and 
so  he  was  a  trespasser."  So  here,  where, 
though  a  trespasser,  he  is  charged  in  case, 
I  do  not  think  he  can  be  received  to  say 
(as  he  does,  in  effect  by  demurring)  **I  have 
taken  the  goods  by  force  of  arms,  which 
you  have  not  charged  me  with,  and  the 
judgment  against  me  ought  to  be  that  I  be 
imprisoned  (a  capiatur)  instead  of  in 
mercy. '  * 

Let  us,  however,  look  into  this  matter 
upon  principle  and  authority.  I  lay  it  down 
that  nothing  is  more  common,  in  relation 
to  trespasses  upon  property,  than  the  right 
to  waive  the  trespass  and  treat  the  defend- 
ant as  a  wrongdoer  without  force.  Thus  in 
trover,  though  the  goods  have  come  to  the 
hands  of  the  defendant  by  the  commission 
of  a  trespass  the   plaintiff  may    waive  the 
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trespass,  may  sue  in  trover,  and  may  de- 
clare that  the  defendant  acquired  the  pos- 
session by  finding;  and  this  the  defendant 
cannot  deny,  for  the  finding-  is  not  travers- 
able.    Now    this  is   doctrine   as   old 

685  as  the  times  of  *queen  Elizabeth ;  for 
in  Bishop  v.   Viscountess  Montague, 

Cro.  Eliz.  824,  where  the  plaintiff's  oxen 
were  seized  as  for  heriots  due  the  defendant, 
when  no  heriots  were  due,  it  was  objected 
that  the  taking  was  a  trespass,  and  so  the 
action  should  have  been  trespass.  But  it 
was  held  that  **  though  trespass  lies,  the 
plaintiff  may  have  this  action  if  he  will; 
for  he  hath  his  election  to  bring  either; 
and  as  he  may  have  detinue  or  replevin  for 
goods  taken  by  a  trespass,  at  his  election, 
so  he  may  have  this  action ;  for  one  may 
qualify  a  tort,  but  not  increase  a  tort,  and 
he  hath  election  to  make  it  a  tortious  prisal 
or  not."  Here  too  we  see,  that  even  at 
that  early  day  it  was  held  that  the  party 
injured  might  waive  the  trespass  and  sue 
in  detinue,  which  is  in  form  an  action  of 
contract.  And  though  this  opinion  did  not 
always  prevail,  yet  it  seems  of  late  years  to 
have  been  held  by  the  most  respectable 
authorities,  1  Chitty's  Pleading  139, 140,  and 
has  been,  I  think,  expressly  sustained  in  1 
Bos.  &  Pull.  N.  R.  140,  which  book  I  have 
not  however  had  an  opportunity  of  examin- 
ing, as  the  work  is  not  in  our  library.  So 
in  the  case  of  Skipwith  v.  Blanchard,  6  T. 
R.  298,  trover  was  maintained  for  goods 
taken  by  a  wrongful  distress ;  and  in  Tink- 
ler V.  Poole,  5  Burr.  2657,  it  was  sustained 
against  a  custom  house  officer  for  illegal 
seizure  of  goods,  which  amounted  to  a 
trespass.  So  although  trespass  is  the  proper 
form  of  action  for  an  arrest  under  process 
of  a  court  which  has  no  jurisdiction  of  the 
subject  matter,  1  Chitty's  Pleading  210, 
yet  case  will  also  lie,  2  Wilson  302,  and  this 
notwithstanding  the  arrest  is  a  trespass 
in  itself.  So  that  we  see  there  is  a  variety 
of  cases  in  which  the  party  on  whom  a 
trespass  has  been  committed  may  qualify 
the  tort,  by  waiving  the  trespass  and  suing 
for  the  less  atrocious  wrong. 

But   there    are    authorities    still  more  in 
point.     In    Branscomb   v.  Bridges,  1  Barn. 
&  Cres.  145,  the  action  was  case  for  exces- 
sive distress.     On   the    trial    the   plaintiff 
himself  proved  a  tender  of  what  was 

686  in  arrear,  *which  made  the  distress  a 
trespass :  and  it  was  objected  that  the 

action  should  have  been  trespass,  and  not 
case.  The  court  said,  **If  the  defendants 
had  proved  a  tender,  it  would  not  have  been 
a  good  defence,  and  they  cannot  be  in  a 
better  situation  because  the  proof  came 
from  the  plaintiff.  Supposing  trespass 
would  lie,  still  the  plaintiff  was  at  liberty 
to  waive  the  trespass  and  bring  an  action 
on  the  case.  It  has  frequently  been  decided 
that  trover  will  lie  after  a  wrongful  taking, 
and  that  is  a  stronger  case,  for  there  the 
pleadings  state  that  the  goods  came  law- 
fully to  the  defendant's  hands."  Accord- 
ingly, on  the  authority  of  this  case  and  2 
Dow.  &  Ry.  256,  the  most  respectable  au- 
thority lays  it  down,  that  in  the  case  of  a 
wrongful  distress  the  tenant  may  waive  the 
trespass  and  declare  in  case.  2  Chitty's 
Pleading  716.  And  the  same  opinion  is  to 
be  found  in  the  treatise  of  Bradby  on  Dis- 


tresses 176.  When  to  these  authorities  we 
add  that  the  statute  gives  either  action,  in 
the  cases  to  which  it  applies,  and  that  the 
statute  of  jeofails  so  strongly  discounte- 
nances objections  to  mistakes  in  the  form 
of  action,  I  feel  great  pleasure  in  being 
able  to  sustain  the  present  declaration, 
against  the  objection  that  has  been  made 
to  it. 

It  has  been  further  objected,  however, 
that  by  this  count  it  appears  that  the 
plaintiff  has  sued  out  a  replevin,  and  that 
case  Will  not  lie  after  replevin.  I  have  not 
access  to  the  book  cited  (Law  Library,  vol. 
6,  p.  564,)  but  it  is  obvious  that  if  the  dec- 
laration had  said  nothing  about  the  re- 
plevin, the  defendant,  if  he  had  relied  upon 
it,  must  have  pleaded  a  recovery  in  it,  or 
it  would  not  have  availed  as  a  plea  in  bar. 
If  so,  then,  it  must  so  appear  in  the  decla- 
ration, since  the  effect  of  the  general 
demurrer  is  to  bar  the  plaintiff's  action  for- 
ever. But  non  constat  by  the  declaration, 
that  the  replevin  ever  was  prosecuted ;  and 
therefore  I  conceive  the  objection  is  with- 
out foundation. 
687  *In  connection  with  this  part  of 
the  subject,  I  will  here  remark,  upon 
the  instruction  given  by  the  court  as  to 
this  writ  of  replevin,  that  on  the  one  band 
it  does  not  appear  to  have  been  discon- 
tinued, since  a  judgment  was  actually  en- 
tered against  the  defendant  for  costs;  but 
on  the  other  hand  the  instruction  was 
wrong,  because  if  the  replevin  and  the 
judgment  thereupon  constituted  a  bar,  it 
could  not  have  been  given  in  evidence,  as. 
such,  upon  the  issue  of  not  guilty,  but  ought 
to  have  been  specially  pleaded.  1  Chitty's 
Pleading  544. 

As  to  the  second  and  third  counts,  I  can 
see  no  valid  objection  to  them.  The  action 
on  the  case  for  suing  out  an  attachment 
maliciously  and  without  probable  cause,  i& 
a  familiar  action  with  us,  6  Munf.  110; 
Gilm.  9;  2  Hen.  A  Munf.  48,  308,  and  I  see 
no  reason  for  the  opinion  that  it  will  not 
lie  for  a  tenant,  although  it  will  for  any 
other  oppressed  debtor.  The  argument  in- 
deed in  his  favour  is  a  fortiori,  when  we 
consider  that  the  tenant  is  not  even  per- 
mitted, in  the  attachment,  to  defend  him- 
self by  pleading  that  his  landlord  had  no 
ground  to  suspect  his  removal.  3  Rand. 
148. 

The  three  counts  of  the  declaration  then 
being  good,  the  plaintiff  was  entitled  to  his 
judgment,  unless  some  error  was  committed 
at  the  trial.  I  have  already  said  that  the 
instruction  as  to  the  bar  of  the  action  of 
replevin  was  erroneous ;  but  the  error,  hav- 
ing been  to  the  plaintiff's  prejudice,  is  un- 
important. The  defendant,  however,  gave 
evidence  of  a  lease  totally  variant  from 
that  set  forth  in  the  declaration,  and 
moved  an  instruction  that  such  variance 
was  fatal  to  the  recovery.  The  instruction 
was   refused,  and,  as  I  think,    erroneously. 

When  an  action  of  tort  is  founded  on  a 
contract,  a  variance  from  the  contract 
alleged  will  be  as  fatal  as  in  an  action  on 
the  contract  itself.  3  Starkie  on  Ev.  1529, 
1542,  1543,  1547.  Now  in  this  case  the 
essence  of  the  wrong  is  the  demand  of  that 
which,  by  the  contract,  the  defendant 
had  no    right    to    have.    The    first    count 
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688  charges  *a  distress  for  rent  in  arrear, 
when  in  truth  there  was  none  in  ar- 
rear. Had  it  dealt  in  generalities,  it  might 
have  sufficed.  But  it  alleges,  expressly,  a 
lease  for  five  months  for  twenty  dollars 
payable  in  repairs  and  labour,  and  avers 
that  no  rent  was  in  arrear  upon  this  con- 
tract. Surely  the  party,  under  this  allega- 
tion, cannot  recover  upon  a  lease  for  twelve 
months  for  a  money  rent  of  sixty-five  dol- 
lars. How  was  the  defendant  to  answer  or 
to  prepare  to  meet  the  contract  set  forth, 
thus  varying  in  every  ingredient  from 
the  actual  contract  between  the  parties? 
I  do  not  perceive.  The  gist  of  the  case  is 
the  arrear  of  rent.  Whether  it  be  in  ar- 
rear, depends  upon  the  amount  reserved  and 
time  of  payment,  and  these  depend  upon 
the  contract  of  lease.  The  contract  of  lease 
therefore  is  material,  and  the  gist  of  the 
case;  and  though  a  general  allegation 
would  have  sufBced,  yet  as  the  party  has 
undertaken  to  set  forth  what  is  material, 
he  must  prove  it  as  he  sets  it  forth. 

The  result  of  all  this  is,  that  the  judg- 
ment of  the  county  court  is  erroneous;  but 
that  of  the  superiour  court  is  also  erroneous, 
in  dismissing  the  plaintiff*^  suit  instead  of 
sending  the  cause  back  for  a  new  trial. 

I  am,  upon  the  whole,  of  opinion  to  re- 
verse the  judgment  of  the  superiour  court, 
with  costs:  and  proceeding  to  enter  such 
judgment  as  that  court  ought  to  have  en- 
tered, I  am  also  of  opinion  to  reverse  the 
judgment  of  the  county  court,  with  costs, 
set  aside  the  verdict,  and  award  a  venire 
de  novo. 

Judgments  of  both  courts  reversed,  with 
costs,  verdict  set  aside,  and  cause  remanded 
for  a  new  trial.     

689  *Manns  V.  Qivens  and  Others. 

Jaly,  1836,  Lewlsburff. 
(Absent  Bbookb,  J. ) 

Slaves— Emmicipatloii  by  Deed— Proof  cfter  Death  of 

Maker.*— An  iDstmment  In  writinff  to  emancipate 
slaves  is  executed  under  band  and  seal,  and  at- 
tested by  two  witnesses,  but  is  never,  in  the 
lifetime  of  the  maker  of  the  instrument,  proved 
by  the  witnesses  nor  acknowledged  by  the 
maker  in  the  court  of  the  county  where  he  resided : 
after  the  maker's  death,  the  slaves  named  in  the 
instrument  offer  It  for  proof  in  the  court  of  tbe 
county  where  the  maker  resided  at  the  time  of 
its  execution:  Held,  the  county  court  ouffhtto 
permit  the  instrument  to  be  proved. 

Same— Same— Same— Sufficiency.— The  maker  of  tbe 
instrument  of  emancipation,  and  one  of  the 
attesting  witnesses  thereto,  beiuff  dead,  and 
the  other  attestintr  witness  residinsr  out  of  the 
commonwealth,  the  deposition  of  the  living  wit- 
ness is  taken,  who  proves  the  execution  of  the 
instrument:  and  proof  is  given  of  the  handwritinff 
of  the  deceased  witness  and  the  maker:  Held,  the 
proof  is  sufficient,  and  the  county  court  ought  to 
admit  the  instrument  to  record. 

Deeds— Refusal  of  County  Court  to  Admit  to  Record - 
Mandamus. t— In  such  case,  if  the  county  court  re- 


^Slaves— Right  to  Have  Deed  of  Bmandpatlon  Proved. 

—The  principal  case  is  cited  on  this  question  in 
foot-note  to  Mercer  v.  Kelso.  4  Gratt.  106:  Reid  v. 
Blackstone.  14  Gratt  366.  See  also,  citing  the  prin- 
cipal case.  Williamson  v.  Coalter,  14  Gratt.  420: 
Johnston  v.  Slater.  11  Gratt.  Sffi. 

tMandamus  to  Compel  Recordation  of  Deed.— The 
principal  case  holds  that  manflamus  will  lie  to  com- 
pel a  county  court  to  admit  a  deed  to  record.  On 
this  question  the  principal  case  is  cited  in  the  fol- 
lowing: footnote  to  Brander  v.  Chesterfield  Justices. 
f>  Call  548:  Morris,  ex  parte,  11  Gratt.  29^,  and  note; 
Belaney  v.  Goddln,  12  Gratt.  278:  footnote  to  Rau- 
dolpli  Justices  V.  Stalnaker.  18  Gratt.  523:  foot-note  to 
Cowan  V.  Fulton,  23  Gratt  579;  Robinson  v.  Rogers. 
24  Gratt  319:  Page  v  Clopton.  80  Gratt  419;  Paul  v. 
Baugh.  85  Va.  961.  9  S.   E.   Rep.  829;  Mason  County 


fuse  to  admit  the  instrument  to  record,  it  may  be 
compelled  to  do  so  by  mandamus. 

At  a  district  court  held  at  the  Sweet 
Springs  the  19th  of  October  1797,  the  fol- 
lowing instrument  of  writing  was  acknowl- 
edged by  Thomas  Reynolds  the  maker 
thereof,  and  ordered  to  be  recorded : 

**Be  it  known  to  all  whom  it  may  con- 
cern, that  for  certain  good  causes,  but  more 
especially  that  it  is  contrary  to  the  com- 
mand of  Christ  to  keep  my  fellow  crea- 
tures in  bondage,  I  do  hereby  liberate  all 
my  slaves,  and  relinquish  all  my  right, 
title  and  interest  in  them,  to  wit,  Milly 
Mann,  Isaac  Mann,  Jacob  Mann,  Mimey 
Mann,  Esther  Mann,  Sally  Mann,  Frances 
Mann,  reserving  to  myself  the  guardian 
care  of  Isaac  aged  ten,  Jacob  aged  eight, 
Mimey  aged  six,  Esther  aged  four,  Sally 
aged  two,  Frances  aged  one  month,  until 
they  arrive  at  the  age  of  twenty-one.  In 
witness     whereof    I    have    hereunto 

690  *set  my  hand  and  seal  the  18th  day  of 
October  1797. 

Thomas  Reynolds  [Seal.] 

Teste 
Samuel  Mitchell,  Mitchell  Porter." 

In  the  case  of  Given s  and  Reynolds  v. 
Manns,  6  Munf.  191,  the  court  of  appeals 
was  of  opinion  that  this  instrument,  not 
being  acknowledged  or  proved  in  the  court 
of  the  county  or  corporation,  as  the  law 
directs,  was  not  so  authenticated  as  to 
make  it  evidence,  and  ought  not  to  be  re- 
ceived as  such  evidence  until  it  should  be 
proved  or  acknowledged  before  the  proper 
court. 

After  this  decision,  the  said  instrument 
of  writing  was  presented  to  the  court  of 
Monroe  county,  and  Cnarles  Dew  testified 
as  to  the  handwriting  of  Mitchell  Porter 
a  subscribing  witness,  to  the  satisfaction 
of  the  court.  On  a  subsequent  day,  Elijah 
M'Clanahan  appeared  in  court,  and  testified 
as  to  the  handwriting  of  Samuel  Mitchell 
the  other  subscribing  witness ;  and  it  ap- 
pearing to  the  satisfaction  of  the  court  that 
the  said  Mitchell  Porter  had  departed  this 
life,  and  that  the  said  Samuel  Mitchell  was 
not  an  inhabitant  of  the  commonwealth, 
it  was  ordered  that  the  said  instrument  be 
recorded. 

Afterwards  U  was  ascertained  that 
Thomas  Reynolds  resided,  at  the  time  of 
the  execution  of  the  said  instrument,  in 
the  county  of  Botetourt;  and  on  the  12th 
of  April  1830,  a  motion  was  made  to  the 
court  of  that  county  to  have  the  said  in- 
strument recorded,  which  motion  was  or- 
dered to  be  docketed  and  continued;  and 
a  commission  was  awarded  the  plaintiffs 
to  take  the  deposition  of  Samuel  Mitchell 
a  subscribing  witness  living  out  of  the 
state. 

The  motion  was  continued  until  the  12th 
of  August  1830,  when  it  was  heard  and  de- 
cided.    The  plaintiffs  offered  to  the  court  the 
original   instrument,    and    having    proved 
that  the  said  Thomas  Reynolds,  at  the 

691  time  of  *the    execution    thereof,    re- 
sided in   the  county  of  Botetotfrt,  and 


V.  Mintum.  4  W.  Va.  808:  Doolittle  ▼.  County  Court, 
28  W.  Va.  178:  Welch  v.  County  Court  »  W.Va.  88,  I 
S.  E.  Rep.  851 :  State  v.  McAllister.  88  W.  Va.  516. 18  S, 
E.  Rep.  781  (dissenting  opinion):  Marcnm  v.  Ballot 
Corners,  42  W.  Va.  268,  26  S.  E.  Rep.  288. 
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that  Samuel  Mitchell  one  of  the  subscrib- 
ing witnesses  resides,  and  has  resided  for 
several  years,  in  the  state  of  Illinois, 
offered  to  the  court  the  deposition  of  said 
Mitchell.  It  was  taken  by  two  justices  of 
Illinois,  under  a  commission,  and  upon 
notice  to  James  Trenor,  Joseph  Givens 
and  James  Hannah,  which  notice  was 
signed  ^*Isaac  Mann  and  others."  In  the 
deposition,  the  witness  was  called  the  rev- 
erend Samuel  Mitchell.  He  said  that  so 
many  years  had  elapsed  since  the  circum- 
stance traflspired,  that  many  of  the  partic- 
ulars of  the  case  had  entirely  escaped  his 
recollection;  but  of  this  he  was  certain, 
that  he  wrote  the  deed  and  subscribed  his 
name  as  a  witness  to  it.  After  which,  he 
answered  the  questions  propounded  to  him, 
as  follows: 

**Question  by  defendants'  counsel.  What 
was  the  reason  that  the  deed  of  emancipa- 
tion was  recorded  in  the  district  court  at 
the  Sweet  Springs,  and  not  in  the  Bote- 
tourt court?  Answer.  I  know  of  none,  bnt- 
that  it  was  more  convenient  to  himself  and 
the  other  subscribing  witness,  and  prob- 
ably to  myself,  as  I  was  at  that  time  riding 
Botetourt  circuit,  whch  led  me  immediately 
by  the  house  of  Mitchell  Porter  and  the 
Sweet  Springs,  and  it  was  my  impression 
that  it  was  equally  legal. 

Question  by  same.  Was  not  l!%omas 
Reynolds  very  old,  superannuated  and  in 
his  dotage,  when  he  signed  said  deed? 
Answer.  I  think  not,  as  I  am  conscious  I 
would  not  have  written  a  deed  for  a  man 
whom  I  conceived  to  be  in  that  state  of 
mind.     I  do  not  know  what  his  age  was. 

Question  by  same.  Was  not  said  Rey- 
nolds very  much  importuned  to  sign  the 
deed  aforesaid  by  you  and  Mitchell  Porter 
the  other  subscribing  witness?  Answer. 
I  do  not  now  recollect  what  arguments  were 
used  either  by  Mitchell  Porter  or  myself, 
or  whether  it  was  necessary  to  use  any ;  but 
believing  as  I  did  that  slavery  was  a 
moral  evil,  I  know  I  was  in  the  constant 
habit  of  advising  all  such  as  attached  them- 
selv.es  to  the  methodist  church  to  emancipate 

their  slaves,  if  they  had  any. 
692  ^Question   by   sam^.     Did   not  said 

Reynolds  want  to  join  the  methodist 
church  at  that  time,  and  did  you  not  tell 
him  that  you  could  not  take  in  any  who 
held  slaves?  Answer.  I  do  not  remember 
whether,  at  the  time  the  deed  of  emancipa- 
tion was  written  and  signed,  he  was  in  the 
methodist  church,  or  was  about  to  become 
a  member;  but  I  am  well  assured  I  never 
told  him  that  he  could  not  become  a  mem- 
ber unless  he  would  emancipate  his  slaves, 
as  it  has  never  been  a  term  of  communion 
in  the  methodist  church  in  the  United 
States. 

Question  by  same.  Did  said  Reynolds 
tell  you  that  these  slaves  were  his  property 
at  that  time?  Answer.  I  do  not  recollect 
any  thing  being  said  in  regard  to  the  title 
of  the  slaves. 

Question  by  same.  Did  not  Reynolds 
tell  you  that  he  had  sold  these  slaves  to  his 
son  John  Reynolds,  and  that  he  was  to 
maintain  him  during  his  life,  in  part  pay- 
ment for  them?  Answer.  I  do  not  remem- 
ber ever  hearing  of  any  contract  between 
him    and    his    son,    and  I  am  well  assured 


that  had  he  told  me  that  such  a  contract 
existed,  I  should  have  had  nothing  to  do  in 
the  business." 

To  the  reading  of  this  deposition  the 
counsel  for  the  defendants  objected,  on  the 
ground  that  the  court  had  no  power  to 
admit  a  deed  to  record  upon  proof  like  that 
offered,  but  that  the  witness  Mitchell,  be- 
ing alive,  must  be  in  court  to  testify  to  the 
execution  of  the  deed,  and  that  no  law 
existed  authorizing  the  taking  of  a  deposi- 
tion to  prove  the  execution  of  a  deed  made  * 
in  Virginia,  as  the  deed  offered  was.  The 
court  sustained  the  objection,  and  refused 
to  permit  the  deposition  to  be  read.  To 
which  opinion  of  the  court  the  plaintiffs 
excepted. 

The  plaintiffs  proved  that  Mitchell  Porter, 
the  other  subscribing  witness  to  said 
deed,  is  dead,  and  that  the  signature 
of  said  Mitchell  Porter  was  in  his  proper 
handwriting,  and  thereupon  offered  to 
the  court  the  certificate,  indorsed  on 
said    deed,    of     the   acknowledgment 

693  *thereof  by  Thomas  Reynolds  in  the 
district    court    held    at      the     Sweet 

Springs  19th  of  October  1797,  and  also  the 
certificate  attached  thereto  of  the  proof  in 
the  court  of  Monroe  county ;  and  proved  that 
the  body  of  said  deed  of  emancipation  was 
in  the  handwriting  of  the  subscribing 
witness  Samuel  Mitchell,  and  by  a  witness 
(who  said  that  said  Reynolds  had  frequently 
shewn  him  his  writing)  that  he  believed 
the  signature  to  said  deed  to  be  in  the 
handwriting  of  said  Thomas  Reynolds  de- 
ceased, but  that  he  had  never  seen  the  said 
Reynolds  write,  that  he  recollected.  This 
being  all  the  evidence  before  the  court,  the 
plaintiffs  by  their  counsel  moved  that  the 
said  deed  might  be  admitted  to  record ;  but 
the  court  overruled  the  motion,  and  refused 
to  record  the  deed.  To  which  opinion  of 
the  court  the  plaintiffs  excepted. 

An  appeal  was  prayed  to  the  superiour 
court  of  Botetourt,  and  allowed  without 
bond  or  security,  the  plaintiffs  being  pau- 
pers. But  when  the  case  came  before  the 
superiour  court,  that  court  ordered  the  ap- 
peal to  be  dismissed. 

The  superiour  court  of  Botetourt  then 
made  a  rule  upon  the  justices  of  the  county 
court,  to  shew  cause  why  a  writ  of  man- 
damus should  not  be  awarded  to  compel 
them  to  admit  the  deed  to  record.  The 
county  court  ordered  it  to  be  certified  to  the 
superiour  court,  that  they  refused  to  admit 
the  deed  to  record,  because  they  considered 
the  evidence,  offered  in  support  of  the  mo- 
tion to  admit  the  sameito  record,  inadmis- 
sible and  insufficient.  After  this  return 
was  made,  the  superiour  court  ordered 
the  rule  to  be  dismissed.  And  the  court  of 
appeals  then  awarded  a  supersedeas  to  the 
judgment  of  the  superiour  court. 

Woodville,  for  the  plaintiffs  in  error.     As 

a  general  rule,  where  the  attesting  witness 

is    beyond    the    power  of  the  court,    proof 

of  his  handwriting  is  good.     1    Starkie  on 

Ev.  337.     There    is   nothing    in    the 

694  statute  prescribing  *the  mode  of  eman- 
cipating   slaves,    1    Rev.    Code,    ch. 

Ill,  2  53,  p.  433,  ;77hich  should  prevent  the 
application  of  the  rule.  So  much  of  this 
statute  as  allows  the  attestation  and  proof 
of  the  instrument  by  a   certain   number  of 
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witnesses,  as  a  means  of  putting  it  upon 
record,  is  like  the  statute  in  relation  to 
conveyances.  Yet  surely,  in  the  case  of 
a  conveyance,  a  foundation  may  be  laid 
for  the  admission  of  secondary  evidence. 
The  statute  concerning  wills  permits  the 
taking  of  depositions  of  witnesses  out  of 
the  state.  But  the  superiour  court  of  Hen- 
rico decided  that  this  was  cumulative,  and 
that  the  handwriting  of  the  witness  might 
be  proved.  Case  of  Mutter's  will,  referred 
to  in  Tate's  Dig.  524. 

In  Thrift  v.  Hannah  Ac,  2  Leigh  315, 
there  is  a  remark  of  one  of  the  judges, 
from  which  it  mav  be  contended  that  by 
the  death  of  the  maker  of  an  instrument  of 
emancipation  before  it  is  recorded,  the  in- 
strument is  vacated,  and  therefore  should 
not  be  admitted  to  record.  This  is  a 
mere  dictum,  and  the  dictum  of  but 
one  judge.  The  best  answer  to  any 
such  ground  is,  that  a  court  of  probat 
has  nothing  to  do  with  It.  The  court 
of  probat  is  not  to  inquire  what  will 
be  the  effect  of  the  instrument  after  it  is 
recorded:  it  is  only  to  decide  whether  the 
proof  is  sufficient.  The  act  is  merely  min- 
isterial. Dawson  v.  Thruston  &c.,  2  Hen. 
&  Munf.  132. 

It  may  be  contended  that  the  persons 
emancipated  cannot  submit  this  matter. 
If  so,  the  law  is  idle  which  enables  a 
man  to  free  his  slaves  by  deed.  But  the 
law  will  not  allow  a  right  to  exist  without 
a  remedy.  Isaac  v.  Johnson,  5  Munf.  95. 
Where  necessary,  equity  will  assist. 

Johnson  and  the  attorney  general,  for 
defendants  in  error.  Here  we  have  slaves 
plaintiffs,  and  freemen  defendants.  From 
the  very  nature  of  slavery,  a  slave  cannot 
sue.  He  has  no  civil  rights—is  not  known 
civiliter  as  a  person— is  no  member  of 
society.  Suppose  he  had  had  a  right  to 
sue  before  the  statute ;  might  not  the  stat- 
ute have  cut  oflF  this  right,  or  modified 
695  it?  In  *Thrift  v.  Hannah  &c.  the 
court  decided  that  a  slave  acquires  no 
right  under  an  instrument  ot  emancipation, 
until  it  is  proved.  Before  this,  it  may 
be  revoked  by  the  grantor.  The  very  fact 
that  this  instrument  was  offered  for  proof, 
shews  that  those  whom  it  purported  to 
emancipate  were  still  slaves. 

But  if  they  had  the  right  to  appear,  the 
instrument  should  not  have  been  admitted 
to  record,  for  the  grantor  had  died  many 
years  before.  In  Thrift  v.  Hannah  &c.  the 
court  decided  that  marriage  revokes ;  and 
on  the  same  principle,  death  revokes. 
The  right  being,  at'  the  time  of  the  grant- 
or's death,  still  in  him,  passes  by  his  death 
to  his  representatives.  The  right  being  in 
the  grantor's  representatives  when  the  deed 
is  proved,  cannot  be  divested  by  such  proof, 
for  the  court  say  there  is  no  relation  back, 
there  having  been  no  delivery.  Delivery, 
we  know,  is  the  act  which  gives  vitality 
to  a  deed ;  and  the  proof  in  court  of  an 
instrument  of  emancipation  is  declared  to 
be  equivalent  to  delivery  of  a  deed.  As 
the  grantor  in  a  deed  may  revoke  it  at  any 
time  before  its  delivery,  so,  the  maker  of 
an  instrument  of  emancipation  dying  be- 
fore it  is  acknowledged  or  proved,  his  death 
revokes  the  same.  The  case  of  Dawson  v. 
Thruston  Ac.  does  not  apply.    Though  the 


court  of  probat  is  not  to  look  to  the  con* 
struction  of  the  instrument,  yet  it  may  look 
so  far  as  to  see  whether  or  no  the  paper 
offered  is  a  valid  instrument. 

Before  the  statute,  the  master  could  not 
free  his  slave  by  deed.  The  statute  alone 
enables  him  to  do  so^  and  it  must  be  strictly 
pursued.  By  the  statute,  the  instrument 
IS  required  to  be  acknowledged  in  court,  or 
proved  there  by  two  witnesses.  Here, 
neither  mode  is  pursued,  but  we  have  the 
deposition  of  one  witness,  and  proof  of  the 
handwriting  of  another.  If  it  be  true  that 
secondary  evidence  may  be  received  to 
prove  conveyances,  it  by  no  means  follows 
that  it  can  be  admitted  here.  The  instru- 
ment of  emancipation    is  nothing  till 

696  *proved.       It     is    the     probat   which 
gives  it  life  and  essence. 

The  county  courts  seem  to  have  more 
discretion  in  the  admission  to  record  of  in- 
struments of  emancipation,  than  of  ordi- 
nary conveyances.  If  so,  the  remedy  shoold 
have  been  by  appeal,  and  not  mandamus.  S 
Bac.  Abr.  Mandamus,  A. ;  2  T.  R.  385. 

Baldwin,  in  reply,  sustained  the  grounds 
taken  by  Woodville.  He  cited,  as  to  the 
admissibility  of  secondary  evidence.  Homer 
V.  Wallis,ll  Mass.  Rep.  308;  1  Johns.  Cas. 
230;  Clark  v.  Sanderson,  3  Binney  192,  and 
as  to^the  aid  which  courts  of  equity  ex- 
tend to  carry  into  effect  instruments  of 
emancipation,  Patty  &c.  v.  Colin  Ac,  1 
Hen.  &  Munf.  519;  Talbert  &c.  v.  Jenny 
&c.,  6  Rand.  162;  Dunn  v.  Amey  Ac,  1 
Leigh  465.  Upon  the  last  point  made  for 
the  defendants  in  error,  as  to  the  discretion 
of  the  county  court,  he  remarked,  that  the 
power  should  not  be  so  exercised  as  to 
stifle  all  inquiry  by  a  court  and  jury  as  to 
the  effect  of  the  instrument. 

BROCKENBROUGH,  J.  There  are  sev- 
eral questions  in  this  case,  on  which  I  will 
briefly  give  my  opinion.  The  first  is- 
whether  the  county  court,  acting  as  a  court 
of  probat,  may  not  be  compelled  by  manda- 
mus to  record  the  deed  of  emancipation  id 
the  proceedings  mentioned,  if  the  evidence 
offered  be  admissible  and  sufficient.  •  On 
this  point  Dawson  v.  Thruston  Ac,  2  Hen. 
&  Munf.  132,  is  <]ecisive  authority.  It  was 
there  decided  that  the  county  court  acts  in 
this  matter  in  a  character  merely  ministe- 
rial, and  when  the  proof  is  sufficient,  is 
bound  to  admit  the  deed  to  record,  without 
regard  to  the  effect  which  it  may  have  after 
it  is  recorded :  and  that  the  mandamus  is  the 
proper  remedy  to  enforce  the  execution  of 
this  duty.  The  difference*  between  the 
two  cases  is,  that  the  grantor  in  that 
case,  and  the  grantees  in  this,  have  made 
the  application. 

697  *It  is  contended  that   they  have  no 
right    to    this    or  any  other  remedy  r 

first,  because  the  grantor  in  the  deed  being 
dead  at  the  time  of  the  application  to  ad- 
mit it  to  probat,  it  will  be  of  no  effect  if 
recorded ;  and  secondly,  because  the  statute 
points  out  the  only  mode  by  which  slaves 
can  sue  for  their  freedom,  namely,  in  forma 
pauperis,  and  as  they  have  not  pursued 
that  method,  they  have  no  right  to  the 
mandamus. 

As  to  the  first  point,  I  am  not  prepared 
to  say  that  the  deed  will  have  no  effect  if 
recorded.    The  case   of    Thrift  v.  Hannali 
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&c. ,  2  Leigh  300,  does  not  go  so  far  as  has 
been  supposed.  That  was  a  case  of  a  feme 
sole,  who  executed  an  instrument  of  eman- 
cipation, which  was  not  however  perfected 
by  acknowledgment,  nor  by  the  proper 
proof  in  court,  before  her  marriage.  By 
that  event  the  property  in  the  slaves  be- 
came vested  in  her  husband,  who  was  a 
purchaser;  and  in  a  contest  between  the 
slaves  and  the  husband,  the  court  decided 
that  his  right  should  not  be  divested  by 
the  subsequent  probat  It  does  not  prove 
that  where  the  emancipator  dies  between 
the  execution  and  the  probat  of  the  instru- 
ment, the  recording  of  it  will  not  be  effec- 
tual, in  a  contest  between  the  pauper  and 
the  distributees  or  other  voluntary  claim- 
ants under  the  emancipator.  It  does  not 
prove  that  there  is  no  case  in  which  the 
instrument,  when  recorded,  may  have  re- 
lation to  the  period  of  its  execution,  or  to 
some  antecedent  period.  We  know  that  in 
the  case  of  wills  granting  emancipation, 
however  long  the  period  between  the  death 
of  the  testator  and  the  probat  of  the  will, 
the  bequest  has  relation  back  to  the  death 
of  the  testator.  And  it  is  yet  to  be  decided, 
where  the  deed  does  not  affect  intermedi- 
ate vested -rights,  whether  it  may  (like  an 
escrow)  or  may  not  have  relation  to  the 
first  delivery  to  the  grantee,  not  to  the  sign- 
ing and  sealing  of  it. 

But  if  the  doctrine  of  relation  does  not  in 
any  case  apply  to  deeds  of  emancipa- 
698  tion  (which  I  cannot  admit)  *yet  it 
does  not  follow  that  the  deed  should 
not  be  admitted  to  record.  "When  so  ad- 
mitted, it  may  have  full  effect  from  the 
time  of  recording,  against  all  volunteers 
claiming  under  the  grantor;  and  at  any 
rate  it  is  not  within  the  province  of  a 
court  of  probat  to  decide  that  matter. 
Their  duty  is  to  receive  the  proof,  and  if 
that  is  sufficient,  to  record  the  deed,  leav- 
ing the  effect  of  it  to  be  decided  by  other 
tribunals. 

Secondly,  it  is  gravely  argued  that  the 
slaves  had  no  right  to  apply  to  che  county 
court  to  record  the  deed,  nor  to  the  circuit 
court  for  a  mandamus;  that  they  can  only 
sue  in  forma  pauperis.  This  objection 
ought  not  to  prevail.  These  slaves  have 
already  sued  for  their  freedom  in  forma 
pauperis,  and  they  have  been  repelled  from 
the  courts  of  common  law,  because  their 
right  to  freedom  has  not  been  perfected. 
6  Munf.  191.  They  have  been,  in  effect, 
told  by  this  court  to  go  and  record  their 
deed  before  they  sue.  With  what  propriety, 
then,  can  the  court  of  probat  refuse  to 
do  that  which  is  necessary  to  enable  them 
to  sue  in  forma  pauperis  with  any  prospect 
of  success?  It  is  true  that  slaves  cannot 
hold  property  nor  make  contracts,  but  they 
can  receive  their  freedom,  and  they  have 
such  an  interest  in  the  deed  which  grants 
it  to  them,  as  to  carry  it,  or  have  it  car- 
ried, to  the  county  court,  to  get  it  proved 
and  recorded.  If  they  produce  the  requisite 
proof,  is  not  the  court  bound  to  hear  it,  and 
direct  the  clerk  to  record  the  deed?  and  is 
not  the  clerk  bond  to  obey  the  order?  If 
not,  then  may  a  most  important  law  be 
defeated  by  tne  recusancy  of  these  minis- 
terial agents  of  the  commonwealth.  A 
privilege  extended  to  masters,    and  a  right 


conferred  on  their  slaves,  may  be  abrogated 
by  an  obstinate  clerk  and  a  contumacious 
court.  I  cannot  think  they  have  such 
powers.  If  they  have  not,  and  if  the  slave 
having  an  inchoate  right  to  freedom  may 
have  it  perfected,  it  follows  that  he  has  the 
right  to  apply  to  a  superiour  court  for  the  ap- 
propriate    process     to     compel     the 

699  performance    *of    the    act.     It  would 
be  passing  strange  that  the  law  should 

confer  a  right,  and  withhold  the  necessary 
means  for  carrying  it  into  effect. 

I  must  do  the  county  court  of  Botetourt 
the  justice  to  say  that  these  are  not  the 
grounds  on  which  they  place  their  refusals 
In  their  answer  to  the  conditional  manda- 
mus, they  say  that  they  refused  to  admit 
the  deed  to  record  because  the  evidence  was 
inadmissible  and  insufficient;  and  this 
brings  on  the  question  whether  they  were 
correct  or  not  in  that  opinion. 

In  the  lapse  of  years  which  has  occurred 
since  this  instrument  was  executed,  the 
grantor  has  died,  so  that  his  acknowledg- 
ment of  it  cannot  be  obtained :  one  of  the 
attesting  witnesses  is  dead,  and  the  other 
has  removed  from  the  commonwealth. 
Does  the  statute  require  that  the  two  at- 
testing witnesses  should  be  personally 
present  in  court,  and  there  prove  it?  The 
language  is,  that  the  instrument  is  to  be 
* 'proved  in  the  county  or  corporation  court 
by  two  witnesses."  There  is  nothing 
peculiar  in  this  language,  or  that  distin- 
guishes it  from  the  language  of  the  general 
act  for  regulating  conveyances.  I  cannot 
see  why  we  should  require  greater  strict- 
ness in  construing  a  law  which  grants  free- 
dom to  slaves,  than  one  that  directs  a 
conveyance  of  property. 

The  general  rule  is  that  every  bond,  deed 
or  other  instrument  produced  in  evidence, 
the  execution  of  which  is  attested,  must  be 
proved  by  the  witness  himself,  if  he  can 
be  produced.  But  if  he  be  dead,  secondary 
evidence  may  be  resorted  to,  and  you  may 
prove  his  handwriting.  So  if  the  witness 
resides  in  another  country,  you  may  prove 
his  handwriting.  2  Kast  250.  The  same 
rule  prevails  as  (o  the  proof  of  wills,  both  in 
courts  of  common  law  and  in  chancery. 
4  Yeates  345;  5  Ves.  404.  In  wills  devising 
lands,  the  witnesses  are  called  to  prove  not 
only  the  execution  of  the  will  by  the  tes- 
tator, but  that  they  attested  it  in  his 

700  presence;    and    if    the   *doctrine    be 
correct   as   to    wills,    that    you    may 

prove  the  handwriting  of  a  dead  or  absent 
witness,  it  is   a   fortiori    true   as  to  deeds. 

I  can  see  no  reason  why  the  principles  of 
evidence  which  are  adopted  by  courts  of 
law  and  equity,  should  not  guide  the  courts 
of  probat.  They  were  adopted  by  the 
court  which  admitted  to  probat  the  will 
of  Mutter,  on  proving  the  handwriting  of 
the  two  witnesses,  one  of  whom  resided  in 
Maryland  and  the  other  in  Massachusetts, 
Tate's  Dig.  p.  524,  note,  and  by  the  gen- 
eral court  sitting  as  a  court  of  probat,  in 
the  case  referred  to  by  judge  Carr  in  Nalle 
V.  Fen  wick,  4  Rand.  589. 

In  the  case  before  us,  one  of  the  wit- 
nesses to  the  instrument  of  emancipation 
is  dead,  and  his  handwriting  is  proved. 
The  other  witness,  though  living,  is  a 
resident    of  the    state    of    Illinois,    and    is 
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beyond  the  reach  of  the  process  of 
our  courts.  It  would  have  been  sufficient 
to  prove  his  handwriting  also.  But  he 
furnishes  still  more  satisfactory  evidence. 
His  deposition  has  been  regularly  taken ; 
and  with  the  deed  before  him,  he  proves  the 
execution  of  it  by  the  grantor,  and  his  own 
attestation  to  it.  I  certainly  think  that 
the  language  of  the  statute  has  been  com- 
plied with,  and  that  this  instrument  has 
been  ** proved  in  the  county  court  by  two 
witnesses." 

The  result  is,  that  the  judgments  of  both 
courts  are  wrong  and  should  be  reversed, 
and  that  the  circuit  court  should  be  directed 
to  award  a  peremptory  mandamus  requiring 
the  county  court  to  admit  the  instrument  to 
record. 

CARR,  J.  Have  the  courts  below  erred, 
and  if  so,  has  the  case  been  properly 
brought  before  us?  To  decide  whether 
there  is  error  in  the  judgments  of  the  in- 
feriour  courts,  two  questions  are  necessary 
to  be  considered:  1.  Could  the  plaintiffs 
in  error  present  the  deed  of  emancipation 
for  probat?  2.  Was  there  sufficient  proof  to 
admit  the  deed  to  record? 

701  *As  to  the  first:  it  is  a  rule  too  well 
known    to   need   repeating,    that    we 

should  always,  in  construing  laws,  look 
first  to  the  inconvenience  meant  to  be  rem- 
edied, and  then  to  the  means  used,  and  so 
apply  the  latter  as  to  effectuate  the  former, 
so  far  as  we  properly  can.  Before  the  act 
of  1782,  a  master  could  not  free  his  slave : 
that  law  intended  to  enable  him  to  do  so, 
in  two  ways;  by  will,  or  by  any  other  in- 
strument in  writing  under  hand  and  seal, 
attested  and  proved  by  two  witnesses,  or 
acknowledged  by  the  grantor  in  the  court 
of  the  county  where  he  resides.  I  am  far 
from  supposing  that  in  deciding  on  cases 
of  freedom  we  are  at  liberty  to  take  differ- 
ent grouted,  or  free  ourselves  at  all  from 
the  rules  that  guide  us  in  respect  to  other 
questions  of  property.  All  I  ask  is  that 
we  may  adhere  to  those  rules.  It  is  clear 
that  the  legislative  will  was  in  favour  of 
suffering  every  man  to  exercise  his  benevo- 
lence, or  satisfy  his  scruples  of  conscience, 
in  respect  to  freeing  his  slaves,  provided  he 
resorted  to  the  means  pointed  out  by  the  law. 
This  power  we  ought  not  to  suppose  that 
the  legislature  has  dealt  out  grudgingly; 
nor  ought  we,  when  a  man  has  resorted  to 
the  legislative  means,  to  look  with  a  jeal- 
ous eye  upon  the  proceeding,  and  hedge 
him  round  by  rules  and  restrictions  which 
we  do  not  apply  to  other  cases.  The  slave 
is  his  own  property;  the  law  gives  him  the 
right  of  emancipation ;  and  where  he  has 
intended  honestly  to  exercise  it  without 
trenching  upon  the  rights  of  others,  we 
ought  to  extend  to  the  instrument  by  which 
he  attempted  to  effect  his  intentions,  as 
much  liberality,  at  least,  as  is  shewn  to 
others  disposing  of  property.  The  slave, 
too,  who  is  the  subject  of  this  intended 
bounty,  ought  to  be  considered,  as  he  surely 
is,  a  more  helpless  and  impotent  creature 
than  infants  or  femes  covert;  for  these 
last,  though  incapable  to  act  themselves, 
have  generally  relatives,  connexions  and 
friends  able  and  willing  to  help  them.  The 
law   too   has   protected   them    by  the 

702  defensive  armour  of  Misability  to  in- 


jure themselves,  or  to  be  injured  by 
the  transactions  of  others.  I  repeat  that 
I  do  not  state  these  considerations,  as  the 
foundation  of  a  claim  to  place  the  case  of 
these  parties  on  any  higher  ground  than 
any  other  question  of  property.  It  is  said, 
these  slaves  could  not  offer  this  deed  for 
probat  in  court.  Who  then  could?  The 
owner  had  gone  into  a  court  of  record  the 
day  after  the  date  of  the  deed,  and  ac- 
knowledged it  in  due  form ;  but  this  hap- 
pened not  to  be  the  proper  court.  The 
slaves  had  no  guardian,  no  next  friend, 
no  human  being  whose  duty  it  was,  or  on 
whom  they  had  the  shadow  of  a  right  to 
call,  to  bring  the  deed  before  the  court: 
and  without  probat  it  was  ineffectual  to 
bestow  freedom.  If  then  they  could  not 
themselves  even  offer  it  for  proof,  the  law 
was  a  dead  letter,  which  offered  them  the 
boon  of  freedom,  provided  their  master 
would  execute  a  deed  granting  it,  in  the  form 
prescribed.  Here  was  a  deed  thus  exe- 
cuted; acknowledged  too  in  a  court  of 
record  by  the  master;  and  this  acknowledg- 
ment considered  a  perfect  compliance  with 
the  requisitions  of  the  law,  for  twenty-one 
years.  The  imperfection  was  not  discov- 
ered, indeed,  by  the  very  able  counsel  who 
argued  the  cause  in  the  court  of  appeals ; 
for  in  the  first  argument  there  is  no  such 
point  made.  It  was  suggested  by  the  court, 
who  called  for  an  argument  upon  the  point, 
and  finally  decided  that  the  deed,  not  being 
acknowledged  or  proved  in  the  proper 
county,  was  not  so  authenticated  as  to 
make  it  evidence  on  the  trial,  nor  ought  to 
be  received  as  such  evidence  until  it  should 
be  so  proved  or  acknowledged.  This  was 
the  first  notice  the  parties  had  of  the  de- 
fect. The  grantor  was  then  dead,  whereby 
the  slaves  lost  all  chance  of  having  the  deed 
again  acknowledged:  but  they  were  still 
encouraged  by  the  court  with  the  idea  that, 
though  then  imperfect,  it  would  be  effec- 
tual if  they  could  get  it  proved  by  the  wit- 
nesses. But  how  was  this  to  be  done, 
703  if  they  who  were  alone  'interested 
could  not  offer  it  or  bring  it  before 
the  court  for  proof?  I  think  there  are  many 
cases  in  our  books  which  go  as  far  to  assist 
slaves  (especially  those  in  which  they  are 
suffered  to  sue  in  equity)  as  is  asked  here; 
but  I  will  not  cite  them,  tor  I  consider  the 
point  too  clear,  upon  the  reason  and  neces- 
sity of  the  case,  to  need  any  other  support. 
Secondly,  was  the  proof  offered  sufficient 
to  admit  the  deed  to  record?  The  law  re- 
quires two  witnesses,  and  there  were  two  to 
this  deed;  but  in  the  lapse  of  time,  while 
all  parties  thought  it  had  been  duly  per- 
fected, one  of  the  witnesses  died,  and  the 
other  had  removed  beyond  the  limits  of  the 
state.  The  general  rule  is,  that  if  the  at- 
testing witnesses  be  dead,  or  blind,  or 
insane,  or  infamous,  or  interested  since  the 
execution  of  the  deed,  or  beyond  the  proc- 
ess of  the  court,  or  not  to  be  found  after 
diligent  inquiry,  their  handwriting  may  be 
proved.  This  is  laid  down  in  many  t>ooks. 
Gilliam*s  adm'r  v.  Perkinson's  adm'r,  4 
Rand.  325 ;  1  Starkie  on  Ev.  338.  The  proof 
in  this  case  is  the  deposition  of  the  absent 
witness  (taken  upon  notice  and  cross  ex- 
amination) who,  having  the  original  deed 
before  him,  speaks  fully  to  the  execution  of 
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the  deed  by  the   grantor ;  with  proof  of  the 
handwriting  of  the  witness  who  is  dead,  of 
the  deposing   witness,    and  of  the  grantor. 
The  question    is,  whether   the  general  rule 
be    applicable  to   the  case  of  deeds  offered 
for  record  to  the  court  of  probat?    It  is  not 
confined    to  instruments   of  emancipation, 
but  extends   to  other  deeds ;  for  the  words 
**  proved  in  the  county  or  corporation  court 
by    two  witnesses,    or   acknowledged  &c." 
are  used  (or  words    equivalent)    in  relation 
to   most    if  not  ail   deeds ;  and  it  was  upon 
the  ground  that  secondary  proof  could  not 
be  received  by  the  court  of  probat,  in  the 
case  of  any  deed  executed  in  Virginia,  that 
the   courts     below    refused     the    evidence 
offered  in   this   case.     I  admit  that  I    have 
known    no    case    within    my    own    experi- 
ence, nor   have   I  found  any  decision 
704      *^upon  the    point  in  our  books.     Such 
decision    I   hardly   expected   to   find; 
for  though  the  probat  of  wills  is  often  con- 
tested, I   can  recollect  or  find   but  one  case 
where   the   probat   of  a  deed  has   been  op- 
posed ;  and  that  one  was  not  on  the  ground 
of  defect   of  proof.     In    the   absence  of  au- 
thority, we  must  follow  the  light  of  reason. 
The  general  rule  admitting  secondary  evi- 
dence where  a  proper  ground  is  laid,  rests, 
I  think,  on  sound  reason  and  strong  neces- 
sity.     The     party     has     acted    with    due 
caution,  in  taking  witnesses  to  his  instru- 
ment ;  but    no  effort  of   his  can    keep  them 
alive,  or   prevent  the  accidents  which  may 
render  them  incapable  or  place  them  beyond 
his  reach.     He  ought    not  then  to  suffer  by 
these   accidents;    and    therefore     he    may 
prove    the     handwriting  of   the    attesting 
witnesses,    in   such   cases.     Do  the  reason 
and    necessity    apply    to  the   case   at  bar? 
Most     emphatically,     I    think.     In    other 
cases,    deeds  are    good  between  the  parties 
without  recording:  but   here    it    is  of  the 
essence   of   the   deed,     even    between    the 
parties.     No  stronger   instance   of  this  can 
be  imagined,    than    this   very  case  affords. 
All  thought  this  deed  perfected,  for  twenty- 
one  years.     There  was  then  no  laches  dur- 
ing that  time.     Then  this  court  pronounced 
that  it  was  not  admissible  as  evidence ;  not 
because   it   had    not    been   proved   and  re- 
corded, but  because  this  had  not  been  done 
in    the    proper   court.     By    this    time    the 
granror    was  dead,    and   one  witness  also, 
and  the  other   gone   beyond   the  bounds  of 
the  state.     Unless,    then,    a  secondary  evi- 
dence be  admitted,  a  party  loses  the  benefit 
of  his  deed,    without   the  smallest  fault.     I 
cannot    assent    to    such    a  consequence.     I 
conclude  that  the  evidence   offered   was  ad- 
missible; and   being    so,    there    can  be  no 
doubt    of   its    suflBciency.     The   refusal   of 
the  court    to  admit   the  deed  to  probat  was 
defended    in     the    argument,    on    another 
ground,    to     wit,    that    the    death    of    the 
grantor  had  revoked  the  deed ;  and  the  case 
of  Thrift  V.  Hannah  &c.  is   quoted  in  sup- 
port of  the  position.     That  point  was 
705      *not  before  the  court  in  that  case ;  for 
there    the    feme    married    before   the 
deed    was  recorded,    and   the  court  decided 
that  such  marriage  avoided  the  deed.     The 
effect  of  her  death  upon  the  deed,   could  not 
be  before  the  court,  and  was  not  decided  by 
them.     But  I  do  not  go  upon    that  ground. 
I  do  not   mean  to  touch  the   case  of  Thrift 


V.  Hannah    &c.     But   I   mean   to   say  that 
whatever   might   be   the  effect,    in  law,  of 
the  death  of  the  grantor  upon  the  deed,  that 
was  not  a  question    for  the  court  of  probat. 
Their  business  was  simply  with  the  question 
whether  the  deed  was  sufficiently  proved  to 
admit  it  to  record.     Their  office  was  min- 
isterial solely.     With    no  judicial   question 
could  they    intermeddle.     Their  admission 
of   the   deed  to  probat  could  neither  add  to 
nor  detract  from  its  legal  validity  or  effect. 
It  was  just    a9  open    to    any   objection   on 
that  score,    after  as  before  probat.     To  the 
parties  opposed   to  the   deed,  therefore,  its 
probat  could  do  no  injury   and   offer  no  ob- 
struction ;  while,  to  the  claimants  under  it, 
such     probat    was    of    vital    consequence. 
Without  that,  they  could  never,  by  any  judi- 
cial proceeding,  test  its  legal  validity.     In 
support  of   this   view,  I  rely  on  the  case  of 
Dawson  v.  Thruston    &c.,  2  Hen.  &  Munf. 
132.     It  is  the  only  case  I  have  met  with  as 
to  the   probat  of  a  deed,  and  I  consider  it, 
both  for  the  authority    and   the  reasoning, 
conclusive.     After    pointing   out  in  a  clear 
manner     the     different    functions    of    the 
county  courts,  and  their  inability  to  mingle 
the    powers    belonging    to    them    in    their 
different   characters,    judge    Tucker   says: 
'^8o  when  a   deed  is  offered  to  be  proved, 
the   court,    quoad    hoc,    sits  as   a   court  of 
registry   only.     It   is  to   examine   the  wit- 
nesses  as  to   the  execution  of  the  deed,  or 
to  receive    the   acknowledgment   &c.    as   a 
matter  of  right  and  duty.     The  contents  of 
the  deed,  further   than  to  know    whether  it 
ought  to  be  proved  by  one,  two,  or  three  or 
more  witnesses,  in  order  to    be  admitted  to 
record,  are  not  a  subject  for  their  inquiry ; 
much  less  the  operation  or  effect  of  it. 
706      *Nor     can    they,     when    a     deed    is 
thus  brought   before    them    for   pro- 
bat    and    a   recording     only,    avail  them- 
selves   of    their   character    as     a    judicial 
court,  and  refuse   to  admit   the   proof   be- 
cause by  possibility  the  maker   of  the  deed 
may  have  no   right,    as  against   other  per- 
sons, to  make  such  a  deed."     This  is  sound 
doctrine:    and   I    add,    if    they    could   not 
even    look    into   the    contents    to  judge  of 
their   effect,  much   less  could  they,  in  this 
ministerial    proceeding,    receive    proof    of 
extrinsic     facts,     and    decide    upon    their 
effect  in  law  upon  the  deed.     Judge   Roane 
says:  ^'Not  knowing    that   the  deed  in  this 
case   is   not  justified  by   the  act  of  1782  re- 
specting emancipation;  and   if  not,  believ- 
ing that  the  recording  of  it  will  give  it  no 
additional  validity,  I  am  of  opinion  that  it 
ought    to    have    been    recorded,    to    avail 
quantum   valere     potest.*'     Shewing    that 
the  effect  or  validity  of  the  deed  ought  not 
to  be   considered   on  a   motion   for  probat. 
Judge  Fleming  agreed.     The  same  case   is 
conclusive   to   shew  that  all  the  court  con- 
sidered   a  mandamus    the   proper   remedy. 
The  conclusion    to   which    I    have  come  in 
this  case    (to  award  a   peremptory    manda- 
mus)   is    the    more    satisfactory,    when    I 
reflect   that  it   cannot  possibly    injure  the 
opposing  party,    while  a   contrary  decision 
would  shut  out  forever  the    claimants  from 
a  chance  of    having   a  judicial  decision  on 
the  validity  of  their  deed. 

CA.BE^LL,  J.     I  am  of  opinion    that  the 
I  slaves  named   in  the   deed  of  Thomas  Rey- 
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nolds,  and  whom  it  was  his  intention  to 
emancipate  by  that  deed,  had  a  right  to 
present  the  said  deed  to  the  county  court  of 
Botetourt,  and  to  tender  proof  of  its  exe- 
cution, that  it  might  be  there  recorded: 
that  the  said  court,  when  thus  called  on, 
acted  as  a  court  of  registry  only,  and  had 
no  right  to  inquire  into  the  legal  effect  and 
operation  of  the  deed,  and  to  reject  the 
proof  thereof,  oo  the  ground  of  any  sup- 
posed inefficacy  of  the  deed,  if  proved  and 
recorded:    that    the    proof    exhibited 

707  by    the    plaintiffs    in    error,  *of  the 
execution    of  the  deed,  was  legal  and 

sufficient  for  that  purpose,  and  that  the 
county  court  ought  to  have  so  declared  it, 
and  admitted  the  deed  to  record :  that  the 
county  court  having  refused  to  do  so,  the 
plaintiffs  in  error  were  entitled  to  a  man- 
damus, as  their  proper  remedy.  I  a 
therefore  of  opinion  to  reverse  both  judg- 
ments, and  to  award  a  peremptory  man- 
damus. 

As  the  courts  whose  judgments  we  are 
reviewing  had  not,  in  my  opinion,  any 
right  to  inquire  what  would  be  the  effect  of 
the  deed  after  it  should  be  proved  and 
recorded,  I  think  it  would  be  premature 
and  extrajudicial  in  us  to  express,  at  this 
time,  any  opinion  on  that  subject.  I  there- 
fore decline  to  discuss  the  propriety  of  the 
decision  in  Thrift  v.  Hannah  &c.  and  I  do 
it  the  more  readily,  because  that  case  is  so 
different  from  this,  that  we  may  well  ques- 
tion its  application. 

TUCKER,  P.  In  the  examination  of  this 
case,  one  cannot  but  be  struck  with  the 
fact  that  the  benevolent  intentions  of 
Thomas  Reynolds  the  former  master  of 
these  paupers,  have  been  frustrated  for 
forty  years  by  some  technicality  in  the 
law.  In  October  1797  he  executed  a  deed 
with  all  due  solemnities  for  their  emanci- 
pation, and  on  the  next  day  acknowledged 
it  as  his  act  and  deed  in  the  district  court, 
then  in  session  at  the  Sweet  Springs.  In 
1815  they  instituted  a  suit  for  their  free- 
dom, in  which  a  judgment  was  rendered 
against  them,  upon  the  ground  that  the  in- 
strument had  not  been  proved  and  recorded 
in  the  proper  court.  They  then  proceeded 
to  have  the  deed  proved  and  recorded  in 
Monroe  in  February  1821,  and  subsequently 
offered  it  for  probat  in  1830  to  the  county 
court  of  Botetourt,  on  the  ground  that  at 
the  time  of  the  execution  of  the  deed  Rey- 
nolds resided  in  that  county.  The  county 
court  refused  to  admit  the  deed  to  record, 
because  they  deemed  the  evidence  in  sup- 
port of  it  inadmissible  and  insufficient. 
From    this    sentence  the  paupers  ap- 

708  pealed.       The    *superiour   court    dis- 
missed the  appeal,  but  awarded  a  rule 

for  a  mandamus,  to  which  a  return  being 
made,  the  rule  was  discharged  by  the  supe- 
riour  court ;  and  from  this  judgment  an  ap- 
peal has  been  taken  to  this  court. 

It  is  now  contended  that  the  deed  of 
emancipation  has  been  revoked  by  the  death 
of  the  grantor  before  it  was  recorded ;  that 
the  paupers  had  no  right  to  move  that  it 
should  be  admitted  to  record ;  that  the  evi- 
dence was  inadmissible  and  incompetent ; 
that  the  court  had  a  right  to  judge  of  its 
sufficiency,  and  in  the  exercise  of  that  judg- 
ment  were   not  liable  to  a  mandamus;  afld 


finally,  that  the  reasons  of  the  superiour 
court  not  being  spread  upon  the  record  by 
exception,  we  must  take  it  for  granted  that 
there  may  have  been  sufficient  reason  for 
the  dismission  of  the  rule.  Let  us  examine 
these  various  objections. 

As  to  the  first,  I  am  decidedly  of  opinion 
that  the  death  of  Reynolds  the  grantor  did 
not  revoke  the  deed  of  emancipation,  and 
that  it  was  competent  to  the  paupers  to  pro- 
ceed to  have  it  recorded,  for  the  purpose  of 
perfecting  their  title  to  freedom.  In  main- 
taining this  opinion,  I  shall  not  venture  to- 
call  in  question  the  decision  of  the  majority 
of  the  court  in  Thrift  v.  Hannah  &c.,  2. 
Ifeigh  300,  although  I  frankly  confess  that 
I  should  altogether  have  concurred  in  that 
case  with  the  minority  of  the  court ;  but  in 
explaining  my  views  of  this  case,  it  will  be 
necessary  that  I  should  go  into  the  exami- 
nation of  our  legislation  on  the  subject, 
and  disclose  ray  notions  of  its  object,  in- 
tention and  efirect,  in  the  same  manner  a& 
if  that  case  never  had  been  decided. 

I  shall  not  find  it  necessary  to  examine 
the  question,  whether  ^^the  elevation  of  a 
slave  from  hia  degraded  state  to  the  rank  of 
a  freeman  is  one  of  those  high  acts  of 
sovereignty  which  are  only  competent  to  the 
sovereign  power  itself."  Suffice  it  to  say,, 
that  emancipation  having  been  expressly 
prohibited  in  1691  and  1723,  by  acts,  the 
last  of  which  continued  in  force  till 
709  the  passing  of  *the  act  of  1782,  there 
can  be  no  question  that  the  powers  of 
the  master  were  incompetent  to  the  emanci- 
pation of  his  slaves  until  that  act,  and 
that  its  provisions  must  be  pursued,  or  the 
act  of  emancipation  will  be  invalid.  That 
act  was  passed  at  the  close  of  the  revolu- 
tionary war,  when  our  councils  were  guided 
by  some  of  our  best  and  wisest  men  ;  men 
who  looked  upon  the  existence  of  slavery 
among  us  not  as  a  blessing  but  as  a  national 
misfortune,  and  whose  benevolence  taught 
them  to  consider  the  slave  not  as  property 
only,  but  as  a  man.  Declaring  the  expe- 
diency of  remitting  emancipation  under  cer- 
tain restrictions,  they  proceed  to  the 
enactment  of  provisions,  which  distinctly 
evince  that  the  caution  and  foresight  of  the 
lawgivers  were  not  lost  in  the  spirit  of  their 
philanthropy.  By  this  act  it  was  provided 
as  follows:  **It  shall  be  lawful  for  any  per- 
son, by  his  or  her  last  will  and  testament, 
or  by  any  other  instrument  in  writing  un- 
der his  or  her  hand  and  seal,  attested  and 
proved  in  the  county  or  corporation  court 
by  two  witnesses,  or  acknowledged  by  the 
party  in  the  court  of  the  county  where  he 
or  she  resides,  to  emancipate  and  set  free 
his  or  her  slaves  or  any  of  them,  who  shall 
thereupon  be  entirely  and  fully  discharged 
from  the  performance  of  any  contract  en- 
tered into  during  servitude,  and  enjoy  as 
full  freedom  as  if  they  had  been  particularly 
named  and  freed  by  this  act."  It  next  pro- 
vides that  '*  slaves  emancipated  shall  be 
liable  for  previous  debts  of  the  owner;" 
and  then  declares  that  **all  slaves  so  set 
free,  not  being,  in  the  judgment  of  the 
court,  of  sound  mind  and  body,  or  being 
over  45  years  of  age,  or  not  arrived  at  ma- 
turity, shall  be  supported  by  the  master, 
and  in  defect  thereof  his  estate  shall  be  lia- 
ble   for   their   support."    It   then    adds    a 
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requisition  that  ^^a  copy  of  the  instrument 
<^f  emancipation,  attested  by  the  clerk,  shall 
l)e  delivered  to  the  slave;"  thus  shewing 
<:learly  that  it  designed  that  the  instrument 
should  be  recorded.     These  provisions 

710  are  all  introduced  into  the  *8ubsequent 
revisals,  and   constitute    the    present 

law  of  the  subject.  From  them  it  is 
abundantly  evident,  as  has  been  decided  in 
"Givens  &c.  v.  Manns,  6  Munf.  191,  and 
Thrift  V.  Hannah  &c.,  2  Leigh  300,  that  an 
instrument  of  emancipation  is  ineffectual 
to  confer  freedom,  till  full  probat  thereof  be 
-made  according  to  law.  For  the  act  of 
emancipation  is,  by  this  act,  the  joint  act 
•of  the  master  through  his  deed,  and  of  the 
-government  through  its  court.  The  state 
was  deeply  interested  that  the  community 
-should  not  be  flooded  with  a  population  of 
paupers,  sinking  under  the  weight  of  years 
and  a  life  of  hardships  and  labour.  It 
therefore  inserted  a  requisition  in  the  stat- 
ute, that  *'all  slaves  so  set  free,  not  being, 
in  the  judgment  of  the  court,  of  sound  mind 
and  body,  or  being  over  45  years  of  age,  or 
-not  arrived  at  maturity,"  should  be  sup- 
ported by  the  master.  Hence  it  is  neces- 
-sary,  and  as  far  as  my  observation  has 
gone,  it  is  the  practice,  in  the  case  of 
emancipation  by  deed,  to  produce  the  slave 
in  court  for  its  inspection  and  examination. 
It  is  not,  then,  until  the  instrument  has 
been  proved  in  the  county  court,  that  the 
emancipation  is  complete.  But  so  far  as 
the  master  is  concerned,  from  the  moment 
it  is  executed  and  acknowledged  before  two 
witnesses,  and  delivered,  it  is  final  and 
<;omplete.  The  master's  power  over  the  act 
is  gone  forever,  and  he  has  no  authority  to 
revoke  or  cancel  it.  The  instrument,  sealed 
and  delivered  by  him  before  witnesses,  re- 
•quires  no  further  act  on  his  part,  and  is,  as 
soon  as  recorded,  to  every  intent  and  pur- 
pose a  deed;  and  as  such,  its  very  name 
(factum)  implies  that  it  is  done,  finished, 
•complete.  It  may  indeed  be  avoided  by 
matter  ex  post  facto,  as  in  the  case  of  an 
escrow,  or  by  matter  of  law,  as  in  case  of  a 
bargain  and  sale  not  duly  enrolled.  But 
when  sealed  and  delivered,  it  is  forever  be- 
yond the  power  of  the  party.  The  analogy 
to  an  escrow,  which  was  pressed  by  judge 
Green  in  Thrift  v.  Hannah  &c.  appears  to 
me  to  be  apt   and   decisive.     Thus  if 

711  a  man  ^delivers  a   writing   as  an  es- 
crow, to  be  his  deed  on  certain    con- 

iSitions,  and  afterwards  he  dies  and  the 
condition  is  performed,  the  deed  is  good, 
though  it  was  not  the  deed  of  the  party,* 
even  as  between  himself  and  the  grantee, 
until  the  performance  of  the  condition  and 
second  delivery,  and  only  operates  from  the 
latter  period.  13  Vin.  Abr.  29.  So  if  a 
feme  sole  deliver  a  deed  as  an  escrow,  and 
she  marry  before  the  condition  be  performed 
or  the  second  delivery,  the  deed  is  good  by 
relation.  18  Vin.  Abr.  Relation,  K.  page 
290.  Observe,  it  is  no  deed  in  the  inter- 
mediate time.  It  is  but  a  writing,  and  so 
always  spoken  of.  It  is  not  even  a  con- 
tract, for  nihil  operatur  until  the  condition 
performed.  If  it  did  operate  at  all,  it  could 
only  be  as  a  deed ;  for  it  is  not  a  contract 
to  do  a  thing,  but  it  is  the  act  itself  in 
transitu,  in  its  passage  to  completion,  and 
•o    far   perfected    by   the  grantor,  as  to  be 


placed  forever  beyond  his  power  at  least. 
So  in  the  case  of  the  deed  of  emancipation : 
call  it,  in  the  language  of  the  statute,  an 
instrument  of  writing  under  hand  and  seal ; 
admit  it,  as  supposed  in  Thrift  v.  Hannah 
&c.  to  be  no  deed  until  perfected  by  record- 
ing: still,  like  the  escrow,  which  is  no  deed 
until  the  second  delivery,  it  has  the  effect 
of  concluding  the  rights  of  the  grantor ;  it 
is  an  inchoate  deed,  and  not  a  mere  con- 
tract ;  it  is  in  its  passage  to  completion  by 
proof  before  the  court;  when  so  proved,  it 
is  complete  and  effectual ;  and  even  before 
it  is  proved,  it  is  beyond  the  power  of  the 
grantor. 

The  analogy  of  the  escrow  is  however 
not  so  strong,  I  think,  to  the  case  at  bar, 
as  some  others  afforded  by  the  la*^.  Thus, 
as  to  a  bargain  and  sale — By  the  statute  27 
Hen.  8,  ch.  16,  it  is  declared  that  *'no  lands 
&c.  shall  pass  whereby  an  estate  of  inher- 
itance &c.  shall  be  made  by  reason  of  any 
bargain  and  sale,  except  by  writing  in- 
dented, sealed  and  enrolled  &c."  The 
effect  of  the  act  is  that  no  deed  can  enure 
to  pass  a  freehold,  unless  it  is  recorded 
within       six       months,       2      Black. 

712  *Com.  338,  and  if  a  bargain  and   sale 
is   not   duly   enrolled  it  is  void.     So 

here,  if  the  deed  of  emancipation  is  never 
proved,  it  is  ineffectual.  But  though  a 
bargain  and  sale  passes  nothing  until  re- 
corded, and  though  if  not  recorded  it  is 
void,  has  it  no  effect  between  its  execution 
and  delivery,  and  the  time  at  which  it 
should  be  enrolled?  Assuredly  it  has;  for 
though  the  bargainor  or  bargainee  die  be- 
fore enrolment,  it  may  notwithstanding  be 
enrolled,  and  the  bargainee's  title  is  com- 
plete. 1  Bac.  Abr.  688.  If  a  man  bargains 
and  sells  to  one,  and  before  the  time  of  en- 
rolment he  sells  to  another,  and  then  the 
first  deed  is  enrolled,  the  first  deed  is  good. 
Ibid.  This  shews  that  although  the  effect 
of  the  statute  is  that  no  title  passes  till  en- 
rolment, yet  the  execution  of  the  writing 
so  far  concludes  the  grantor  and  terminates 
his  powers  over  the  subject,  that  he  cannot 
revoke  the  instrument,  even  by  the  unequiv- 
ocal act  of  conveying  to  another. 

Another  case  of  very  strong  analogy  is 
to  be  found  in  5  Co.  84,  a.  new  edition,  vol. 
3,  168;  Ferryman's  case.  There  was  a  cus- 
tom found  by  special  verdict,  that  feoff- 
ments or  other  alienations  of  freehold  lands 
held  of  a  certain  manor,  should  be  presented 
at  the  next  court  of  the  manor,  and  if  not, 
that  they  should  be  void.  The  custom  was 
pronounced  good,  though  many  objections 
were  raised  to  it.  Among  other  questions, 
it  was  asked,  ^^  Suppose  the  tenants  will  not 
present  it;  what  is  the  remedy?"  Subse- 
quent cases  have  shewn  that  they  may  be 
compelled  by  mandamus;  1  Black.  Rep.  60; 
2  Strange  1113.  It  was  also  objected  that 
^*once  it  was  a  feoffment,  and  that  it  would 
*be  against  law  to  permit  the  custom  to  di- 
vest a  freehold  vested  by  solemn  livery." 
But  it  was  resolved  that  the  custom  was 
good,  and  that  if  the  feoffment  was  not 
presented  according  to  it,  the  livery  **be- 
came  void,  because  it  wants  presentment, 
which  is  part  of  the  essence  of  the  livery. 
And  it  was  said  that  there  is  not  ple- 
num   et    perfectum  feoff  amentum    in 

713  *thi8  case,  till  presentment   made  in 
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court  according  to  the  custom;  but  it 
was  opus  inchoatum  et  non  perfectum." 
This  decision  is  peculiarly  strong  and  (I 
think)  very  apposite.  It  is  peculiarly 
strong,  because  even  the  solemn  act  of  liv- 
ery is  held  to  be  suspended,  in  derogation 
of  the  general  principle  laid  down  by 
Biackstone,  2  Com.  166,  that  livery  must 
operate  immediately  or  not  at  all.  Here 
then  we  have  the  most  solemn  conveyance 
known  to  the  law,  accompanied  by  the  act 
of  livery,  which  in  its  nature  must  operate 
immediately  or  not  at  all,  suspended  in  its 
operation,  looked  upon  as  not  plenum  et 
perfectum,  but  as  opus  inchoatum  et  non 
perfectum.  Is  it  extravagant  to  look  upon 
the  instrument  of  emancipation  in  the  same 
light,  with  a  view  to  give  effect  to  the  act 
of  the  parties,  while  we  sustain  the  policy 
and  obey  the  enactment  of  the  statute?  I 
think  not.  The  deed,  like  the  feoffment,  is 
ineffectual  indeed  till  probat,  but  it  is  still 
opus  inchoatum,  though  non  perfectum. 

But  what  further  do  we  learn  as  to  this 
feoffment, — this  inchoate  act, — this  convey- 
ance whose  operation  is  suspended,  and 
which  is  to  become  void  if  it  be  not  pre- 
sented at  the  manor  court?  Has  it  no  effect 
in  the  meantime?  Is  it  revoked  by  the 
death  either  of  feoffor  or  feoffee  before  the 
presentment?  Not  at  all ;  for  if  the  feoffor 
or  feoffee  dies,  and  afterwards  it  is  pre- 
sented according  to  the  custom,  it  is  good. 
So  in  this  case ;  though  the  instrument  is 
not  effectual  until  probat,  the  death  of  the 
grantor  cannot  affect  it.  It  has  been  ex- 
ecuted and  delivered  in  the  presence  of  two 
witnesses,  with  every  solemnity  necessary 
on  his  part.  Nothing  remained  to  be  done 
by  him.  All  that  was  yet  to  be  done  was 
to  make  the  probat  before  the  county  court. 
I  am  aware  that  the  case  at  bar  is  at- 
tempted to  be  distinguished  from  the  com- 
mon law  cases,  on  the  ground  that  in  them 
there  was  a  grantee  capable  to  take,  but 
that  here  the  slave  is  incapable  to  take  at 
all,  except  by  a  perfected  grant.  Such 
a  distinction  I  cannot  recognize. 
714  ^One  would  suppose  that  a  slave, 
who  is  capable  of  nothing  else,  is  at 
least  capable  to  take  his  freedom,  and  that 
the  grant  of  it  is  just  as  susceptible  of 
gradations  in  its  progress  to  perfection,  as 
a  bargain  and  sale  of  land,  or  a  feoffment 
by  the  custom.  We  have  seen  that  though 
the  livery  of  land  is  both  indivisible  in  its 
character  and  immediate  in  its  operation, 
the  law  (to  further  the  intent  of  the  parties) 
considers  it  as  concluding  the  powers  of 
the  feoffor,  though  it  does  not  vest  the  title 
in  the  feoffee  until  the  final  act  of  present- 
ment. Is  it  lesp  reasonable  or  more  difficult 
to  conceive  the  same  in  relation  to  the 
slave?  Is  there  indeed  any  difficulty  in 
saying  that  the  deed  of  the  master,  deliv- 
ered in  the  presence  of  witnesses,  although 
ineffectual  to  give  freedom  until  the  probat, 
is  effectual  to  conclude  the  master's  power 
over  the  act,  and  to  give  the  right 
to  freedom  irrevocably,  though  its  per- 
fection be  suspended  until  the  deed  shall 
be  recorded?  Such  a  construction  might  be 
expected  from  a  court,  which  has  avowed 
the  benign  principle,  that  in  a  case  of 
doubtful  construction  some  weight  is  due 
to    the    spirit   of   the   laws  of  all  civilized  I 


nations    in    favour   of    liberty.      Isaac    v. 
West's  ex'or,  6  Rand.  652. 

I  do  not  rest,  however,  on  these  general 
principles.  I  found  myself  on  the  act  of 
assembly,  and  the  decisions  of  this  court. 
The  act  of  assembly  at  least  confers  on  the 
slave  the  capacity  to  receive  his  freedom. 
How  is  it  to  be  conferred?  Among  other 
modes,  by  an  instrument  in  writing  sealed 
and  delivered  in  the  presence  of  witnesses, 
to  be  afterwards  proved  in  the  county  court. 
In  this  mode  of  conveyance,  then,  there 
may  be  a  space^or  interval  between  the  act 
of  sealing  and  delivery,  and  the  probat.  In 
this  interval,  has  the  deed  no  effect  at  all, 
or  has  it  a  suspended  effect,  like  the  bar- 
gain and  sale  or  feoffment?  If  it  has  no 
effect  at  all,  then  what  is  to  give  it  effect 
afterwards,  and  make  it  binding  on  the 
master?  There  is  no  further  step  to 
715  be  taken,  but  *the  step  on  the  part  of 
the  government  through  its  courts — 
the  probat  of  the  deed — the  examination  of 
the  freedmen  with  a  view  to  their  age, 
health  and  condition — and  their  registry 
and  description,  that  they  may  obtain  free 
papers  for  their  protection.  Can  this  act 
of  the  county  court  bind  the  master,  if  he 
was  not  before  bound;  and  if  he  was  bound, 
how  can  he  revoke?  It  is  to  me  a  novelty 
in  our  system  of  jurisprudence,  to  say  that 
a  man  who  solemnly  seals  and  delivers  a 
deed  is  not  bound  by  it,  and  yet  that  the 
act  of  others  afterwards  binds  him  without 
any  further  act  of  his  own.  How  much 
more  reasonable  the  common  law  doctrine, 
that  the  deed  does  bind  the  party ;  that  it 
concludes  his  powers  over  the  subject ;  that 
though  opus  inchoatum  et  non  perfectum, 
it  yet  passes  an  incipient  and  imperfect 
right,  the  perfection  of  which  no  longer 
depends  upon  the  party,  but  which  may 
nevertheless  be  perfected  or  avoided  by  sub- 
sequent events. 

But  let  us  see  whether  we  have  not  our- 
selves repeatedly  recognized  in  our  de- 
cisions the  existence  of  this  inchoate, 
suspended,  imperfect  right  to  freedom, 
which  requires  some  further  act  for  its  per- 
fection. In  all  emancipations  to  take  place 
in  futuro,  we  have  examples  of  persons 
held  in  abject  slavery,  in  whom  there  is  the 
existing  germ  of  freedom,  requiring  time 
alone  to  mature  it.  Pleasants  v.  Pleasants, 
2  Call  356 ;  Nicholas  v.  Burruss,  4  L,eigh 
289.  In  other  cases  a  slave  has  been  deemed 
so  far  entitled  to  his  freedom  before  it  is 
consummate,  that  he  may  sue  in  equity  for 
its  consummation.  In  Dempsey  v.  Law- 
rence, Gilm.  333,  Dempsey  having  paid  his 
master  part  of  his  value  and  given  him  se- 
curity for  the  residue,  was  conveyed  to  the 
surety,  on  the  condition,  it  would  seem, 
that  when  indemnified  he  should  emanci* 
pate  him.  The  court  obviously  recognize 
his  right,  and  his  right  to  demand  the  ex- 
ecution of  a  deed  by  the  representatives  of 
Lawrence;  and  yet  in  this  case  we  are 
called  upon  to  refuse  even  the  probat 
716  of  a  deed  which  *ha8  already  been 
executed.  In  Patty  v.  Colin,  1  Hen. 
&  Munf.  519,  judge  Roane  observes,  **The 
spirit  of  the  decisions  of  this  court  in  rela- 
tion to  suits  for  freedom,  while  it  neither 
abandons  the  rules  of  evidence  nor  the 
rules  of  law  as  applying   to  property,  with 
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a  becoming  liberality  respects  the  merits  of 
the  claim,  and  the  general  imbecility  of 
the  claimants;  and  their  claims  are  not 
repudiated  as  long  as  there  is  a  possible 
chance  that  they  can  meet  with  a  successful 
issue.  And  in  that  case,  where  a  testatrix 
had  emancipated  her  slaves  by  will,  al- 
though their  title  to  freedom  depended  upon 
the  sufficiency  of  the  other  funds  of  the  es- 
tate to  pay  its  debts,  yet  they  were  held  to 
have  so  far  a  title  to  their  freedom,  that 
they  could  maintain  a  suit  in  equity  for  the 
settlement  of  the  estate  accounts,  and  were 
entitled  to  be  free  after  the  debts  were  all 
paid.  Nay  more,  though  they  were  held 
liable  to  be  sold  if  the  estate  proved  insuffi- 
cient, yet  it  was  decreed  they  should  be  sold 
only  for  a  term  of  years,  if  that  would  sat- 
isfy the  demands  against  the  estate,  and 
during  the  term  for  which  they  might  be 
sold,  would  be  slaves  only  sub  modo.  Here 
we  see  an  admission  of  a  suspended  right 
to  freedom,  and  a  laudable  anxiety  to  sus- 
tain it,  and  to  aid  the  paupers  who  were 
unable  to  help  themselves.  In  Dunn  v. 
Amey&c,  1  Leigh  465,  the  testator  directed 
that  his  executor  should  emancipate  his 
four  slaves.  He  did  not  do  it.  A  bill  in 
chancery  to  compel  him  was  sustained. 
The  court  considered  the  will  itself  as  hav- 
ing conferred  a  right  to  freedom,  but  they 
deemed  that  matter  unimportant,  thus  ad- 
mitting that  even  if  the  deed  of  the  ex- 
ecutor was  necessary,  the  slave  had  rights 
anteriour  to  such  deed.  Moreover  they  held 
that  the  estate  accounts  must  be  taken,  and 
that  the  freedom  of  the  paupers  must  hang 
suspended  upon  the  result  of  them.  In  the 
case  of  Nicholas  v.  Burruss,  I  was  myself 
of  opinion  that  in  an  emancipation  by  will, 

the  assent  of  the  executor  was  es- 
717      sential  to    enable   the  pauper  to  *sue 

at  law ;  in  other  words,  to  perfect  his 
title  to  freedom.  The  other  judges  waived 
an  opinion  on  the  point,  and  I  shall  only 
refer  to  my  reasons  in  support  of  my  own. 
Lastly,  in  Isaac  v.  West's  ex*or,  6  Rand. 
652,  a  deed  of  emancipation,  by  which  the 
master  manumitted  his  slaves  at  his  death, 
directing  however  that  they  should  serve 
him  as  long  as  he  lived,  was  construed  as 
passing  a  present  right  to  freedom;  and 
children  born  of  the  emancipated  females, 
after  the  execution  of  the  deed  but  before 
his  death,  were  held  to  be  free.  In  this 
opinion  the  whole  court  concur.  From 
these  cases  I  think  it  is  clear,  that  not  only 
will  an  inchoate  and  imperfect  right  to 
freedom  in  a  slave  be  recognized,  but  even 
a  modified  quasi  state  of  freedom  is  sanc- 
tioned by  this  court ;  a  state  in  which  an 
emancipated  female  is  held  in  unqualified 
slavery,  yet  is  deemed  capable  of  having 
freeborn  issue ;  a  state,  therefore,  in  which 
the  party  is  half  free,  half  slave,  with  the 
mingled  rights  of  each  state,  I  presume, 
cast  upon  her. 

Such  are  my  views  of  the  construction 
and  effect  of  the  act  of  emancipation.  I 
yield,  however,  to  the  authority  of  Thrift 
V.  Hannah  &c.  which  certainly  takes  a  very 
different  view  of  the  matter.  But  in  doing 
so,  I  do  not  admit  that  it  rules  this  case. 
Admitting  that  the  deed  is  not  complete 
before  it  is  recorded,  and  that  upon  mar- 
riage it  is  to  be  considered  as  giving  way  to 


the  marital  rights  of  the  husband,  the  ques- 
tion still  recurs  whether  it  is  revoked  by 
the  death  of  the  party  merely.  That  the 
vesting  of  the  marital  rights  should  have 
the  effect  of  vacating  the  yet  imperfect  title 
of  the  slave,  is  one  thing :  the  supposed 
revocation  by  the  mere  death  of  the  party, 
is  assuredly  a  very  different  thing.  The 
marriage  of  the  feme  before  she  had  had 
the  deed  perfected  by  probat,  may  perhaps 
be  looked  upon  as  evincing  her  exercise  of 
that  power  of  revocation  which  it  is  ad- 
mitted is  recognized  by  the  court ;  or  the 
marital  rights  may  have  been  consid- 

718  ered  as  preferable   to  an  ^incomplete 
title  to  freedom   in   the  pauper.     But 

upon  what  ground  the  death  of  a  party  can 
be  looked  upon  as  a  revocation,  I  am  at  a 
loss  to  determine.  It  cannot  even  be  pre- 
tended to  be  any  evidence  of  an  intent  to 
revoke.  Nor  does  the  death  operate,  per  se, 
a  revocation  because  the  property  passes 
into  the  hands  of  the  executor;  for  it  de- 
volves on  him  as  the  testator  left  it  to  de- 
volve, and  it  would  be  monstrous  to  say 
that  where  a  testator  retained,  till  his  last 
breath,  the  anxious  purpose  to  give  effect 
to  a  previous  deed  of  emancipation,  that 
purpose  should  be  defeated  by  his  casual 
death  before  the  session  of  the  probat  court. 
The  testator  having  executed  the  deed  and 
shewn  no  purpose  to  revoke  it,  what  power 
can  the  executor  have  to  defeat  his  wishes 
by  a  revocation,  or  by  seizing  the  slaves 
and  treating  them  as  distributable  estate? 
Such  a  proposition  appears  to  me  too  ex- 
travagant to  be  maintained.  I  am  there- 
fore of  opinion  that  the  instrument  of 
emancipation  ought  to  te  admitted  to  rec- 
ord, if  duly  proved  before  the  county  court 
of  Botetourt. 

The  next  question  is,  whether  the  paupers 
were  entitled  to  move  the  court  to  admit 
the  paper  to  record.  This  question  was 
made  in  the  case  of  Winn  v.  Bobb  et  al.,  3 
Leigh  140,  but  was  not  decided.  I  shall 
not  enter  into  an  enlarged  discussion  of  it, 
but  shall  merely  observe  that  if,  as  I  have 
endeavoured  to  shew,  the  paupers  have  un- 
der the  deed  an  inchoate  but  imperfect 
right,  they  must  have  a  right  to  the  neces- 
sary means  of  perfecting  their  title.  The 
cases  already  cited  conclusively  shew  that 
pauper  suits  for  freedom  may  be  prosecuted 
at  law  or  in  equity,  according  to  the  nature 
of  the  case.  They  shew  that  before  eman- 
cipation by  will  is  rendered  effectual  by  the 
assent  of  the  executor  or  the  settlement  of 
the  affairs  of  the  estate,  the  paupers  will 
be  admitted  to  enforce  their  rights  in 
equity.  In  this  case,  they  instituted  their 
suit  for  freedom  many  years  ago,  and  pro- 
duced in  evidence  their  deed  recorded 

719  *in  the  district  court.  They  were 
told  that  that  was  not  the  proper  tri- 
bunal. They  then  proved  it  in  Monroe ;  but 
that  was  also  wrong,  because  it  was  not 
the  county  of  Reynolds's  residence.  They 
have  been  told  by  the  judgment  of  this 
court,  that  the  deed  of  emancipation,  not 
having  been  proved  in  the  proper  court, 
ought  not  to  be  received  as  evidence  until 
it  shall  be  proved  or  acknowledged  before 
the  proper  court.  They  have  accordingly 
gone  to  the  proper  court,  to  have  it  proved ; 
and  now  we  are  called   upon  to   tell    them. 
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they  have  no  rigfht  to  ask  that  the  inatru- 
ment  of  their  liberation  shall  be  proved  as 
the  law  requires.  I  cannot  unite  in  doing 
so.  The  act  of  assembly,  in  giving  them 
capacity  to  receive  their  freedom,  cannot 
have  designed  to  withhold  from  them  the 
rififht  of  proving  the  deed,  without  which  it 
must  continue  ineffectual.  On  whom  are 
they  to  rely  to  do  them  this  justice?  On 
the  persons  who  have  an  interest  in  holding 
them  in  slavery,  and  who  have  successfully 
resisted  their  efforts  to  obtain  their  freedom 
for  so  many  years?  By  no  means.  In  giv- 
ing them  an  interest  in  having  the  deed 
proved,  the  act  of  assembly  gave  them  a 
right  also  to  have  it  done:  otherwise  it 
would  indeed  **keep  the  promise  to  the  ear, 
and  break  it  to  the  hope.** 

Having  already  consumed  so  much  time, 
I    must    shortly    remark    as    to    the    other 
points,  that  I  think   the   evidence   was  ad 
missible  and  satisfactory ;  that  the  manda 
mus  was  the  proper  remedy   in    this   case 
and    that    it   was   improperly  dismissed  by 
the  superiour  court  of  law.     I  am  therefore 
of  opinion  to  reverse  the   judgment,  and  to 
award    a    peremptory    mandamus,    as    the 
judgment  which  ought   to  have  been  given 
by  that  court. 

Judgment  of  superiour  court  of  Botetourt 
reversed,  and  peremptory  mandamus  to  the 
county  court  awarded. 
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V.   Lewis's  Executors  and 
Others. 

July.  1836,  Lewisburff. 

Oath  of  Insolvency -Bffect  in  Passing  Debtor's  Land* 

—Case  at  Bar.— On  the  26th  of  July  1801.  A-  conveys 
a  moiety  of  a  tract  of  land  to  G.  in  trust  to  secure 
a  debt,  with  power,  If  the  debt  should  remain  un- 
paid on  the  25th  of  June  1805,  after  having-  a  divi- 
sion of  the  tract  in  the  manner  pointed  out  by  the 
deed,  to  sell  the  moiety  allotted  to  G.  and  with  a 
proviso  that  If  payment  were  made  before  the 
day.  the  deed  should  be  void  :  on  the  8th  of  Sep- 
tember 1801,  A.  conveys  to  R.  and  P.  ten  acres  of 
the  tract,  by  metes  and  bounds  :  before  the  25th 
of  June  1805,  the  debt  secured  by  the  deed  of  trust 
is  paid  :  and  in  1818,  P.  being  charged  in  execution, 
is  discharged  by  taking  the  oath  of  insolvency— 
Hkld,  1.  That  the  deed  to  R.  and  P.  only  gave 
them  an  equitable  title  :  2.  That  if  it  passed  a  legal 
title,  that  of  P.  upon  his  taking  the  oath  of  insol- 
vency, became  vested  in  the  sheriff  of  Kanawha 
county,  wherein  the  land  lay  :  8.  That  there  was 
a  beneficial  interest  in  the  estate,  in  the  judgment 
creditor,  to  the  amount  of  his  demand,  and  in  P. 
for  the  residue. 
Equity  Practice -BUI  by  Insolvent  and  Assignees  for 
Partition— Maintenance— Case  at  Bar.— p.  after  tak- 
ing the  oath  of  insolvency,  with  the  assent  of  his 
judgment  creditor  conveys  an  undivided  moiety 
in  the  ten  acres  to  L.  another  creditor  of  P. 
in  trust  that  L.  s>hall  sue  for  and  recover 
the  moiety  and  its  profits,  and  after  such 
recovery  sell  the  land,  and  out  of  the  pro- 
ceeds of  sale  and  the  profits  recovered  pay  the 
expenses  of  suit  and  the  debts  secured,  and  the 
surplus,  if  any,  to  P.— then  a  bill  in  equity  is  filed 
in  the  names  of  L.  the  trustee,  P.  the  judgment 
debtor,  and  the  judgment  creditor,  as  plaintiffs, 
against  defendants  holding  adverse,  possession  of 
the  land,  and  R.  to  whom  the  ten  acres  were  con- 
veyed jointly  with  P.  seeking  a  recovery  against 
the  adverse  defendants,  partition  between  R.  and 
P.  and  application  of  the  funds  according  to  the 
deed  to  L.  Hbld,  equity  has  jurisdiction,  and 
should  not  refuse  to  entertain  the  bill,  on  the 
ground  of  maintenance. 


insolvent  Debtors— In  Whom  Title  to  Land  Vests.— 

For  the  proposition  that  the  title  to  land  of  a 
debtor,  upon  taking  the  oath  of  insolvency,  vests  in 
the  sheriff,  the  principal  case  is  cited  with  ap- 
proval In  Svrus  v.  Allison.  2  Rob.  205. 

Pretense  Titles.— On  this  question,  the  principal 
case  Is  cited  In  Waggener  v.  Dyer,  11  Leigh  392,  and 
note  ;  Steed  v.  Baker,  18  Gratt.  387. 
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Same-Same— Parties.— In  being  admitted  that  the 
Individual  who  was  sheriff  of  Kanawha  in  IBIS, 
has  died,  and  the  necessity  of  conventing  his  heirs 
being  waived.  Hvld  that  this  is  a  sufficient  excuse 
for  not  bringing  the  sheriff  or  his  representatives 
before  the  court.  _ 

5ame— Same -Same— Revival  In  Names  of  Representa- 
tivest— When  Proper— Case  at  Bar.— After  a  decree 
ascertaining  the  rights  of  the  plaintiffs  in  respect 
to  the  land,  and  after  partition  made,  and  a  con- 
veyance directed  to  L.  of  the  moiety  sued  for.  he 
died  :  Held,  as  the  suit  was  then  proceeded 
in  for  the  rents  and  profits  only,  to  which  the  ex- 
ecutors of  L.  were  entitled,  it  was  proper  to 
revive  it  In  their  names,  and  not  In  the  names  of 
the  heirs  of  L. 

721  Tenants  in  Common.^  —  Case  In  which  de- 
fendants, holding  adversely  to  the  plain- 
tiffs, were  treated  as  tenants  in  common  with  the 
plaintiffs. 

5ame— Account  oi  Profits.— Principles  on  which  ac- 
count of  profits  win  be  taken  for  one  tenant  in 
common  against  another. 

Same— Allowances  for  Labour  and  Services— Expendi- 
tures.—What  expenditures  will  be  allowed  the  ten- 
ant In  common  sought  to  be  charged,  and  how 
far  allowances  will  be  made  him  for  his  own  la- 
bour and  services. 


On  the  2Sth  of  July  1801,  Greorgre  Alder- 
soti,  in  order  to  secure  the  payment  of  cer- 
tain debts  due  from  him  to  William  Griffith, 
amounting  to  ;^190.  10.  conveyed  to  Edward 
Graham  one  moiety  of  the  tract  of  land  on 
Kanawha  river,  on  which  said  Alderson 
lived,  supposed  to  contain  128  acres,  upon 
trust  that  if  the  said  sum  of  jf  190.  10.  with 
interest,  or  any  part  thereof,  should  remain 
due  and  unpaid  on  the  25th  of  June  1805, 
then  the  said  EMward  Graham,  his  execu- 
tors or  administrators,  after  advertising 
time  and  place  as  directed  by  the  deed, 
should  proceed  to  sell  one  half  part  in  value 
of  the  said  tract,  the  division  to  be  made  on 
the  day  of  sale,  by  three  men,  one  of  whom 
was  to  be  chosen  by  Alderson,  his  heirs,* 
executors  or  administators,  another  by 
Graham,  his  executors  or  administrators, 
and  the  two  thus  chosen  to  choose  a  third ; 
and  upon  such  division  into  two  parts  equal 
in  value,  according  to  quality,  soil  and  sit- 
uation, it  was  to  be  determined  by  lot,  or 
otherwise,  which  part  should  be  appropri- 
ated to  Graham,  and  which  to  Alderson. 
The  sale  was  to  be  to  the  highest  bidder, 
for    the  best   price  that  could    be  obtained ; 


tRevlval  of  Actlonf .— The  principal  case  Is  cited  in 
Stockton  V.  Copeland.  80  W.  Va.  fl79.  5  S.  E.  Rep.  146: 
foot-note  to  Davis  v.  Teays,  3  Gratt  288. 

^Tenants  In  Common— Measure  of  Accoantalrtiity.— 

In  Graham  v.  Pierce,  19  Gratt  88,  Moncure.  P..  says  : 
**A8  a  ffenerar  rule,  where  one  tenant  In  common 
occupies  and  uses  the  common  property  to  the  ex- 
clusion of  his  co-tenants,  or  occupies  and  uses  more 
of  the  common  property  than  his  Just  share  or  pro- 
portion, the  best  measure  of  his  accountability  to 
his  co-tenants  may  be  their  shares  or  proportions 
of  a  fair  rent  of  the  property  so  occupied  and  used 
by  him.  according  to  the  principle  laid  down  In  the 
case  of  Early  &  wife  v.  Friend,  etc..  16  Gratt  21.  62. 
Yet,  as  was  said  In  that  case,  'there  may  be  peculiar 
circumstances  In  a  case,  making  It  proper  to  resort 
to  an  account  of  Issues,  profits,  etc.  as  a  mode  of  ad- 
justment between  the  tenants  In  common.'  Td,  p. 
54  ;  Ruffnert  v.  Lewis's  Ex^ors.  7  Leigh  720  Under  the 
circumstances  of  this  case  It  was  proper  to  resort 
to  an  account  of  Issues,  profits,  etc,  as  a  mode  of  ad- 
justment between  the  tenants  In  common." 

On  this  question  the  principal  case  Is  cited  in 
foot-note  to  Graham  v.  Pierce,  l«  Gratt.  28  :  Early  v. 
Friend.  16  Gratt  50,  54  (see  foot-note)  :  foot-note  to 
Newman  v.  Newman,  27  Gratt  714 ;  Paxton  v. 
Gamewell,  82  Va.  710,  l  S.  E.  Rep.  W  :  Ballon  v.  Bal- 
lon, 94  Va.  352.  26  S.  E.  Rep.  840:  Offle  v.  Adams,  12  W. 
Va.  242 :  Dodson  v.  Hays,  29  W.  Va.  601,  602.  2  S.  E. 
Rep.  429.  480  ;  Ward  v.  Ward.  40  W.  Va.  619.  21  S.  E. 
Rep.  749  :  Yates  v.  Stuart.  89  W.  Va.  181,  19  S.  E.  Rep. 
426  :  Williamson  v.  Jones.  48  W.  Va.  681.  682.  27  a  E. 
Rep.  419. 423.  The  principal  case  Is  reported  with 
note  In  30  Am.  Dec.  618.  See  monographic  note  on 
"Joint  Tenants  and  Tenants  In  Common"  appended 
to  Ambler  v.  Wvld,  Wythe  288. 
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and  out  of  the  proceeds,  after  paying  costs 
and  charges,  the  debt  and  interest  were  to 
be  satisfied,  and  the  residue,  if  any,  paid 
to  Alderson.  And  it  was  declared  that 
should  Alderson,  on  or  before  the  25th  of 
June  .  1805,  pay  to  Griffith  the  costs  of  re- 
cording the  deed,  and  the  debt  and  interest, 
then  the  indenture  was  to  be  null  and  void 
and  of  no  effect.  This  deed  was  proved  and 
admitted  to  record  in  the  court  of  Kanawha 
county,  at  September  term  1801. 

722  *On    the    8th    of    September    1801, 
Alderson,  for  the  consideration  of  500 

dollars,  conveyed  to  John  Reynolds  and 
Allyn  Prior  a  particular  part  of  this  tract 
of  land,  by  metes  and  bounds.  This  deed 
was  acknowledged  by  Alderson  and  ad- 
mitted to  record,  likewise  at  September 
term  1801. 

On  the  first  of  March  1805,  articles  of 
agreement  were  entered  into  between  Aider- 
son  for  the  one  part,  and  David  Ruffner  and 
Joseph  RufPner  of  the  other,  by  which  it 
was  witnessed  that  Alderson  had  that  day 
bargained  and  sold  unto  the  said  David 
Ruffner  and  Joseph  Ruffner  the  tract  or 
survey  of  land  in  Kanawha  county,  whereon 
he  lived,  with  its  appurtenances,  and 
also  part  of  another  tract  of  land  adjoining 
that  first  mentioned.  Alderson  bound  him- 
self and  his  heirs  to  make  to  the  Ruffners 
a  complete  title  in  fee  to  all  the  lands  sold, 
at  the  succeeding  May  term  of  Kanawha 
county  court,  and  further  agreed  to  give  to 
them,  immediately,  peaceable  possession 
of  the  premises,  except  a  particular  field, 
which  he  reserved  to  himself  until  the  first 
of  March  1806,  when  possession  would  be 
given  of  that  part  also.  For  the  lands  pur- 
chased by  them,  David  and  Joseph  Ruffner 
bound  themselves  to  pay  to  Alderson  ;^500. 
in  the  following  manner,  that  is  to  say, 
jfJOO.  to  be  paid  on  demand  (provided  that 
nothing  should  be  paid  to  Alderson  until 
he  should  deliver  unto  Ruffners  a  deed  cf 
trust  executed  by  Alderson  to  Griffith  on 
part  of  the  said  lands,  so  that  the  same 
should  be  free  from  incumbrance) ;  ;£'100.  to 
be  paid  on  the  first  of  March  1806,  bearing 
interest  from  and  after  the  first  day  of  Oc- 
tober 1806,*  and  the  last  jf  100.  on  the  first 
day  of  March  1807,  bearing  interest  from  the 
first  day  of  October  1806.  These  articles 
were  proved  by  one  attesting  witness,  in 
Kanawha  county  court  at  September  term 
1805,  and  admitted  to  record. 

George  Alderson  died  in  the  year  1805. 

723  ♦On  the   22d  of  June    1805,    George 
Griffith,    for  himself  and  as    attorney 

in  fact  for  Patience  Griffith  and  William 
Griffith,  executed  a  writing  under  hand 
and  seal,  transferring  to  Joseph  Alderson 
all  benefit  and  advantage  which  might  be 
derived  to  them  from  the  deed  of  trust  exe; 
cuted  by  George  Alderson  on  the  25th  of 
July  1801  to  secure  debts  to  William  Griffith 
their  father;  agreeing  also  to  procure  the 
relinquishment  by  the  widow  of  William 
Griffith  of  her  distributive  share,  and  to 
procure  from  the  administrators  of  the  said 
William  Griffith  a  release  and  full  acquit- 
tance of  all  claim  which  they  might  have ; 
and  acknowledging  by  the  said  writing  to 
have  received,  on  account  of  these   stipula- 

*So  In  the  record. 


tions  and  covenants,  full  satisfaction,  to 
wit,  the  full  amount  of  principal  and  in- 
terest intended  to  be  secured  by  said  deed 
of  trust.  Joseph  Alderson  assigned  this 
writing,  on  the  9th  of  July  1805,  to  David 
and  Joseph  Ruffner. 

Joseph  Alderson  and  John  Reynolds,  exec- 
utors of  George  Alderson,  signed  a  writing 
directed  to  Silas  Reynolds,  Abraham  Baker 
or  John  Shrewsbury,  requesting  one  of  them 
to  assist  in  dividing  the  tract  6f  land  in 
Kanawha  county  whereon  George  Alderson 
in  his  lifetime  resided,  agreeably  to  the 
conditions  of  the  deed  of  trust  entered  into 
by  said  Alderson  to  secure  the  payment  of 
certain  debts  to  William  Griffith. 

On  the  26th  of  October  1805  Abraham 
Baker,  Silas  Reynolds  and  Henry  Harman 
executed  a  writing  under  their  hands  and 
seals  setting  forth  that  having  been  chosen 
according  to  the  terms  of  the  deed  of 
trust  executed  by  George  Alderson  deceased 
to  secure  the  payment  of  certain  debts  due 
from  said  Alderson  to  William  Griffith, 
they  had  proceeded  to  divide  the  tract  of 
land  in  the  said  deed  of  trust  described,  into 
two  equal  parts,  to  the  best  of  their  judg- 
ment, according  to  quantity  and  quality, 
so  that  one  part  is  of  the  same  value  with 
the  other,  by  a  line  which  they  specified ; 
and  appropriating  a  particular  part  to 
724  Edward  Graham  the  ♦trustee  in  the 
deed  of  trust.  The  part  so  appropri- 
ated to  Graham  was  thereupon  sold  by  him 
under  the  deed  of  trust,  and  purchased  by 
David  and  Joseph  Ruffner.  It  embraced 
the  land  conveyed  on  the  8th  of  September 
1801  by  George  Alderson  to  John  Reynolds 
and  Allyn  Prior. 

On  the  17th  of  June  1813,  Allyn  Prior 
being  in  custody  of  the  sheriff  of  Mason 
county  under  an  execution  at  the  suit  of 
Thomas  Edgar,  took  the  oath  of  insolvency, 
and  conveyed  to  Maurice  Reynolds  sheriff 
of  Mason  county  his  real  estate,  amongst 
which  he  mentioned  all  his  right,  title  and 
interest  in  a  certain  salt  well  and  salt 
works  and  land  adjoining,  on  the  river 
Kanawha  and  in  the  county  of  Kanawha, 
then  held  by  the  Ruffners.  This  deed  was 
duly  recprded.  Afterwards,  on  the  13th 
of  March  1814,  Maurice  Reynolds  sheriff  of 
Mason  made  a  deed  to  Andrew  Lewis  and 
Ifewis  Summers,  reciting,  that  on  the  19th 
of  August  1813,  the  property  so  conveyed 
by  Allyn  Prior  was  publicly  sold  at  Mason 
courthouse,  when  Andrew  Lewis  and  Lewis 
Summers  became  purchasers  of  particular 
tracts  at  certain  specified  prices,  amongst 
which  was  the  right  and  interest  of  the 
said  Allyn  Prior  in  the  salt  well  and  ad- 
joining land  before  mentioned,  at  the  price 
of  ten  dollars;  and  thereupon  conveying 
to  the  said  Andrew  Lewis  and  Lewis  Sum- 
mers the  property  so  purchased  by  them. 
This  deed  was  also  recorded. 

Sara|i  Alderson  the  widow  of  George  Al- 
derson, on  the  3d  of  September  1818,  re- 
leased to  John  Reynolds,  Andrew  Lewis 
and  Lewis  Summers  all  her  right  or  claim 
to  the  land  conveyed  by  her  deceased  hus- 
band to  John  Reynolds  and  Allyn  Prior. 
This  release  was  likewise  recorded. 

On  the  20th  of  September  1821,  a  deed 
was  made  between  Allyn  Prior  and  Mar- 
garet Lewis  his  wife  and   Lewis   Summers 
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of    the  first  part,  Andrew  Lewis  of  the  sec- 
ond part,  and  Thomas  Eldgar   of  the 

725  third  part,  reciting  *that  Lewis  Sum- 
mers and    Andrew    Lewis,    who    had 

purchased  and  received  a  deed  from  the 
sheriff  of  Mason,  did,  together  with  John 
Reynolds,  institute  a  suit  in  theLewisburg 
chancery  court  for  the  recovery  of  the  land 
conveyed  by  Alderson  to  Prior  and  Rey- 
nolds, and  that  at  June  term  1821  of  the 
said  court,  the  bill  of  the  said  Lewis  and 
Summers  was  dismissed,  so  far  as  the 
same  was  founded  on  their  said  purchase 
and  deed,  the  chancellor  considering  that, 
by  the  law  concerning  insolvent  debtors, 
the  sheriff  of  Kanawha  could  alone  take 
and  pass  any  right  to  the  lands  in  that 
county.  At  the  time  of  making  this  deed, 
it  seems  to  have  been  supposed  that  the 
legal  title  to  those  lands  yet  remained  in 
the  said  Allyn  Prior,  subject  to  the  lien  of 
Thomas  Edgar.  Prior  and  wife  and  Sum- 
mers, with  the  consent  of  Edgar,  shewn  by 
his  being  a  party  to  the  deed,  convey  to 
Andrew  Lewis  one  equal  undivided  moiety 
of  the  tract  of  land  conveyed  by  Alderson 
to  Prior  and  Reynolds,  which  tract  is  set 
forth  by  its  boundaries,  and  is  stated  to 
contain  by  estimation  ten  acres.  The  con- 
veyance is  upon  trust  that  Lewis,  either 
in  his  own  name  or  in  that  of  Prior,  or 
both,  or  howsoever  he  may  be  advised  is 
best,  shall  sue,  either  in  law  or  equity,  for 
the  said  moiety,  with  the  rents,  issues  and 
profits  thereof  whether  past  or  to  come,  and 
the  same  recover  from  the  hands  of  the  said 
Ruffners,  or  from  those  of  any  other  into 
which  it  may  come,  or  who  may  be  liable 
therefor ;  the  said  Lewis  suing  as  aforesaid 
at  his  own  expense :  that  so  soon  as  Lewis 
shall  have  recovered  the  said  land,  and  the 
rents,  issues  and  profits  thereof,  he  shall 
proceed  to  sell  the  said  land  for  the  best 
price  that  can  be  had,  as  well  as  to  collect 
the  rents,  issues  and  profits  that  may  be  de- 
creed, and  out  of  the  moneys  received  from 
either  source,  pay  first  all  charges,  ex- 
penses and  disbursements  which  the  said 
Lewis  may  have  incurred  or  made  in  suing 
as  aforesaid;  secondly,  the  debt  due  to 
Edgar,      with      interest    and    costs; 

726  thirdly  and  fourthly,  *debts  of  a  par- 
ticular description,  due  or  to  become 

due  to  Lewis  Summers  and  Andrew  Lewis, 
with  interest  thereon ;  fifthly,  another  debt 
due  to  Lewis,  with  interest ;  and  sixthly,  the 
residue,  if  any,  to  the  said  Prior  or  his 
representatives.  This  deed  was  admitted 
to  record  in  the  office  of  Kanawha  county 
court,  on  the  24th  of  September  1821. 

Soon  after  the  execution  of  this  deed,  the 
suit  contemplated  by  it  was  commenced  in 
the  superiour  court  of  chancery  holden  at 
Greenbrier  courthouse.  The  subpoena  is- 
sued on  the  5th  of  October  1821,  and  the  bill 
was  filed  in  April  following.  The  bill  is 
in  the  names  of  Andrew  Lewis,  Allyn  Prior 
and  Thomas  Edgar,  and  makes  David  and 
Joseph  Ruffner,  John  Reynolds  and  Edward 
Graham  defendants  thereto.  It  charges 
that  at  the  time  of  the  execution  of  the 
agreement  of  the  1st  of  March  1805,  the 
Ruffners  were  well  apprised  of  the  claim  of 
Prior  and  Reynolds  under  the  deed  of  Sep- 
tember 8th  1801,  and  insists  that  the  land 
conveyed  by  that  deed  is  not,  upon  any  fair 


construction  of  the  agreement,  embraced 
thereby.  Nevertheless  the  Ruffners  took 
possession  of  the  land  so  conveyed  to  Prior 
and  Reynolds,  when  they  obtained  posses- 
sion of  the  land  really  embraced  by  the 
agreement.  It  alleges  that  the  Ruffners, 
for  the  fraudulent  purpose  of  defeating 
the  claim  of  Prior  and  Reynolds,  colluded 
with  the  executor  of  William  Griffith  and 
Joseph  Alderson  the  brother  and  acting 
executor  of  G^orire  Alderson,  to  obtain  an 
assignment  of  the  trust  deed,  instead  of 
a  mere  release;  and  this  they  did,  whilst 
they  retained  in  their  hands  as  the  whole 
purchase  money  agreed  by  them  to  be  paid 
to  the  said  George,  and  were  therefore  at 
all  times  in  possession  of  the  ample  funds 
of  the  said  George,  to  pay  off  the  amount 
secured  by  the  trust  deed.  The  plaintiffs 
contend  that  notwithstanding  the  attempt 
to  get  a  title  by  assignment,  the  trust  deed 
is  in  law  extinguished  by  the  transaction. 
Even    if  the  trust   remained  in  force* 

727  they  contend    that  *after    the    death 
of  George  Alderson,  the  trustee  could 

not  legally  proceed  without  the  aid  of  a 
court  of  chancery  in  appointing  commis- 
sioners to  divide  the  land,  and  that  the 
whole  of  the  proceedings  in  relation  to  the 
appointment  of  commissioners,  the  desig- 
nation of  the  part  to  be  sold,  and  the  sale 
itself,  were  irregular  and  illegal.  The  bill 
prays  that  a  moiety  of  the  ten  acres  may 
be  decreed  to  Lewis  as  claiming  under  Prior, 
that  a  division  may  be  made  between  Lewis 
and  Reynolds,  that  an  account  be  taken  of 
the  rents  and  profits,  and  Prior's  share 
thereof  paid  to  Lewis ;  or  if  there  can  be  no 
decree  in  favour  of  Lewis,  that  it  be  made 
in  Prior's  favour;  and  that  the  land  to  be 
decreed  to  him  be  sold  to  pay  EMgar's  judg- 
ment, and  then  the  residue  of  the  proceeds, 
with  the  rents  and  profits,  paid  over  to 
Lewis,  for  the  remaining  purposes  of  the 
trust. 

The  defendant  David  Ruffner  demurred  to 
the  bill,  assigning  for  cause,  first,  that  the 
interest  of  Prior  became  vested  by  law  in 
the  sheriff  of  Kanawha  upon  his  taking 
the  oath  of  an  insolvent  debtor,  and  yet  the 
sheriff  of  Kanawha  was  no  party  to  the  bill ; 
secondly,  that  as  to  the  complainant  An- 
drew Lewis,  no  interest,  either  in  law  or 
equity,  in  the  land  or  its  proceeds  is  shewn 
to  be  in  him,  because  the  deed  dated  the 
20th  of  September  1821  is  void  in  law  and 
equity,  being  made  in  opposition  to  and 
violation  of  the  public  law  against  convey- 
ing or  taking  pretensed  titles,  and  made, 
too,  for  the  purpose  and  with  the  view  of 
maintaining,  supporting,  and  carrying  on 
law  suits  and  encouraging  litigation,  and 
because  none  of  the  parties  executing  that 
deed  could  convey  to  Lewis  any  of  Prior's 
former  claims  to  the  land  or  its  proceeds, 
the  same  having  been  vested  by  law  in 
the  sheriff  of  Kanawha,  and  not  shewn  to 
be  out  of  him. 

The  said  defendant    David    Ruffner  then 

proceeding  to  answer,  stated  that   the  pur* 

chase  by   himself  and  Joseph    Ruffner,    on 

the  1st  of  March    1805,    was    of    the 

728  whole  of  *the  survey  of  land  in  Kana- 
wha that   George  Alderson  then  lived 

on  (and  not  merely  of  a   part    thereof)  to- 
gether  with  a  part  of  an    adjoining  tract ; 
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and  in  order  that  the  land  he  then  lived 
on  might  be  freed  from  all  incumbrances 
whatever,  it  was  stipulated  that  said  George 
was  to  deliver  to  this  defendant  and  said 
Joseph  Ruffner  the  deed  of  trust  to  secure 
certain  j>a3rments  to  William  Griffith.  The 
answer  then  set  forth,  that  shortly  after 
the  purchase,  upon  the  said  George's  sug- 
gestion that  he  would  be  unable,  of  his  own 
means,  to  procure  the  deed  of  trust  and  de- 
liver it  over,  unless  some  aid  was  afforded 
him,  Joseph  Ruffner  paid  to  him  150  dollars 
in  cash,  and  about  the  same  time  160  dol- 
lars in  brandy  and  whiskey,  which  was  in 
part  payment  of  the  purchase.  These 
funds,  instead  of  being  appropriated  by 
said  George  as  they  were  intended,  were 
applied  by  him  entirely  to  other  purposes. 
A  short  time  after  the  death  of  the  said 
George,  defendant  and  said  Joseph,  for  the 
first  time  discovering  that  the  land  had 
been  still  further  encumbered  by  a  title 
bond  executed  on  the  21st  of  September  1802 
by  said  George  to  Joseph  Alderson,  pur- 
chased the  bond  from  said  Joseph  for  ^200. 
for  which  they  executed  their  two  notes  to 
said  Joseph,  which  notes  they  afterwards 
discharged.  Being  still  desirous  to  procure 
the  deed  of  trust  before  mentioned,  they 
got  Joseph  Alderson,  who  lived  in  Monroe 
county,  where  the  executor  of  William 
Griffith  also  lived,  but  who  was  frequently 
coming  down  to  Kanawha  where  this  de- 
fendant and  Joseph  Ruffner  lived,  to  pur- 
chase it  for  them,  which  was  done,  and  (as 
this  defendant  believes)  the  deed  of  trust 
assigned  over  to  them.  For  this  assign- 
ment they  paid  the  amount,  or  nearly  the 
amount,  of  the  sum  secured  to  said  Griffith* 
Defendant  and  said  Joseph  considered  the 
payments  before  mentioned  as  amounting 
to  the  jf  500.  they  had  engaged  to  give  George 

Alderson. 
729  *In  the  progress  of  the  cause  the 
plaintiffs  Allyn  Prior  and  Thomas 
Edgar  having  died,  the  suit  was  revived 
in  the  name  of  the  administrator  and  heirs  of 
the  former,  and  the  executors  of  the  latter. 
The  bill  was  taken  for  confessed  as  to  the 
defendant  Joseph  Ruffner  upon  an  order 
of  publication,  and  as  to  the  defendants 
Edward  Graham  and  John  Reynolds  upon 
a  decree  nisi.  The  person  who  was  sheriff 
of  Kanawha  county  in  1813,  was  admitted 
by  the  parties  to  be  dead,  and  the  necessity 
of  conventing  his  heirs  at  law  was  waived. 
On  the  18th  of  November  1829,  the  cause 
came  on  to  be  heard  upon  the  bill,  answer 
of  David  Ruffner,  exhibits,  examinations 
of  witnesses,  and  the  papers  and  proceed- 
ings in  a  former  suit  mentioned  in  the  deed 
of  September  20th  1821,  and  referred  to  in 
the  bill  and  answers.  On  consideration 
whereof,  the  court,  being  of  opinion  that 
the  defendants  David  and  Joseph  Ruffner 
had  acquired  no  right  to  the  land  in  the 
bill  mentioned,  either  by  their  contract  of 
March  1805  with  George  Alderson,  or  by 
the  proceedings  of  the  trustee  Edward  Gra- 
ham under  the  trust  deed  of  the  25th  of 
July  1801,  and  that  Allyn  Prior  and  those 
claiming  under  him  were  entitled  to  a  moi- 
ety of  the  said  land,  decreed,  that  the 
land,  as  described  in  the  deed  of  the  8th  of 
September  1801  from  George  Alderson  to 
Allyn    Prior    and    John    Reynolds,   be  di- 


vided into  two  equal  moieties  by  certain 
commissioners  appointed  for  the  purpose, 
and  that  they  assign  one  moiety  to  the 
plaintiff  Andrew  Lewis.  The  court  also 
directed  a  master  commissioner  to  take  an 
account  of  the  rents  and  profits  of  the  land 
embraced  in  the  deed  of  the  8th  of  September 
1801  (deducting  the  value  of  the  per- 
manent improvements),  which  the  defend- 
ants had  or  might*  have  received  from  the 
first  day  of  January  1806  to  the  time  of  tak- 
ing the   account;  also  from  the    first 

730  day  of  October  1811,*  and  *from   the 
6th  day  of  October  1816,  t  to  the  same 

time ;  stating  a  moiety  of  each. 

A  report  was  afterwards  returned  by  the 
commissioners  appointed  to  divide  the 
land,  and  a  decree  pronounced  thereupon 
on  the  27th  of  November  1830.  A  particu- 
lar moiety  of  the  land,  with  an  undivided 
moiety  of  the  salt  well,  was  assigned  to 
Lewis;  and  it  appearing  by  a  deed  filed  in 
the  cause,  of  the  date  of  February  27th 
1830,  and  by  other  evidence,  that  the  de- 
fendant John  Reynolds  had  conveyed  all  his 
interest  in  the  land  to  the  defendant  David 
Ruffner,  it  was  decreed  that  the  defendants 
David  and  Joseph  Ruffner  and  Edward 
Graham,  by  Matthew  Dunbar  of  Kanawha, 
who  was  appointed  a  commissioner  for  the 
purpose,  should  convey  said  moiety  of  the 
land,. with  an  undivided  moiety  of  the  salt 
well,  to  Lewis,  with  special  warranty,  to- 
gether with  the  right  of  piping  the  water 
thereof,  to  the  extent  of  his  interest  in  the 
salt  well,  to  the  said  moietv  qf  the  land, 
so  that  he  should  have  the  fair  and  free  use 
and  enjoyment  of  his  undivided  moiety  of 
the  salt  well. 

On  the  motion  of  the  defendants  David 
and  Joseph  Ruffner,  the  master  commis- 
sioner, in  taking  the  account  before  di- 
rected, was  authorized  to  state  an  account 
of  the  expenditures  of  the  defendants  in 
procuring  or  endeavouring  to  procure  salt 
water. 

Many  depositions  were  taken  before  the 
commissioner,  and  he  made  a  report  stating 
very  fully  his  views  of  the  case.  The  fol- 
lowing were  the  results  exhibited  by  the 
report.  The  first  statement  shewed  that  by 
his  estimate  the  rents  received,  or  which 
might  have  been  received,  by  the  defend- 
ants, from  the  first  day  of  January  1806  to 
the  date  at  which  possession  was  relin- 
quished to  the  plaintiffs  in  the  winter  of 
1830-31,  amounted  to  12,040  dollars  33  cents, 
and  that,  deducting  3333  dollars  75  cents 
for  permanent  improvements,  there  re- 
mained,   for  the  rents   from  the  first 

731  of  January  *1806,    a   balance  of  8706 
dollars  58  cents,   of  which  the  moiety 

is  4353  dollars  29  cents.  The  second  state- 
ment shewed  that  by  his  estimate  the  rents 
received,  or  which  might  have  been  re- 
ceived, by  the  defendants,  from  the  1st  of 
October  1811,  after  deducting  for  permanent 
improvements,  amounted  to  6199  dollars 
66  cents,  of  which  the  moiety  is  3099  dol- 
lars 83  cents.  The  third  statement  shewed 
that  by  his  estimate  the  rents  from  the 
3d  day  of   October    1816,    after   deducting 


•Five  years  before  commencemeDt  of  former 
suit— Note  In  OrlfiTinal  Edition. 

tPIve  years  before  commencement  of  this  snlt— 
Note  in  Orfflnlal  Edition. 
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for  permanent  improvements,  amounted 
to  4319  dollars  71  cents,  of  which  the  moi- 
ety is  2159  dollars  85  cents. 

To  the  report  of  the  commissioner  the 
defendants  filed  six  exceptions,  among 
which  were  the  following: 

*  *  Fourth  exception.  The  defendants  are 
advised  that  they  are  entitled  to  compensa- 
tion for  the  expense  and  trouble  of  the  ex- 
periments made  by  th^m  for  obtaining 
salt  water  in  1806-7.  The  experiments 
were  made  upon  the  land  in  controversy, 
and  without  them  salt  water  by  boring 
would  not,  in  all  probability,  have  been 
obtained.  They  were  necessary,  an<^  ulti- 
mately led  to  the  great  discovery  by  which 
the  land  in  part  owned  by  the  complainants 
became  extremely  valuable.  The  defend- 
ants insist  that  the  complainants  ought  not 
to  be  entitled  to  a  full  share  of  the  benefits 
of  these  experiments,  without  bearing  a  cor- 
responding part  of  the  expenses  attending 
them.  The  report  excluding  defendants 
from  any  compensation  for  these  expendi- 
tures is  excepted  to. 

Fifth  exception.  The  defendants  are  fur- 
ther advised  that  they  are  entitled  to  com- 
pensation for  the  cost  of  erecting  a  furnace 
&c.  as  well  as  the  cost  of  furnaces  repaired 
or  subsequently  erected  on  the  lot  in  con- 
troversy. The  furnace  was  indispensably 
necessary  to  the  manufacture  of  salt,  and 
formed  part  of  the  subject  for  the  use  of 
which  rent  was  paid.  The  furnaces  were 
of  the  kind  regarded  as  permanent,  al- 
though they  have  long  since  gone  to 
ruin.  But  if  they  are  regarded  as 
732  *mere  temporary  structures  for  the 
purposes  of  trade,  still  the  complain- 
ant, as  a  joint  owner  of  the  land  with  the 
defendants,  and  claiming  <tn  equal  portion 
of  the  profits,  ought  to  defray  an  equal  por- 
tion of  the  costs.  If  he  claims  nothing  in 
the  furnace,  he  ought  to  have  none  of  the 
profits  accruing  from  it ;  and  a  fair  crite- 
rion to  ascertain  what  amount  of  rent  he 
ought  to  have,  would  be  the  price  at  which 
the  land  would  have  rented  without  the 
furnaces  or  any  of  the  fixtures,  the  tenant 
making  them  for  himself.  The  report  is 
excepted  to  for  the  failure  of  the  commis- 
sioner to  credit  the  defendants  with  the  cost 
of  these  improvements. 

Sixth  exception.  The  report  is  further  ex- 
cepted to,  because  no  allowance  is  made  for 
the  personal  labour  and  attention  of  the 
defendants  in  the  improvements  made  upon 
the  property  in  controversy." 

On  the  16th  of  May  1833,  the  cause  was 
heard  upon  the  report  and  exceptions,  and 
the  court  then  sustained  the  fourth,  fifth  and 
sixth  exceptions,  and  ordered  the  report  to 
be  recommitted  to  the  commissioner,  for 
him  to  reform  it  so  as  to  shew,  1st,  The 
amount  of  compensation  to  which  the  de- 
fendants are  entitled,  for  the  expense  and 
trouble  of  the  experiments  made  by  them 
in  obtaining  salt  water  in  the  years  1806 
and  1807.  2dly,  The  amount  of  compensa- 
tion proper  for  the  personal  attention  of  the 
defendants  to  the  improvements  made, 
and  for  the  cost  of  erecting  the  furnaces 
and  keeping  the  same  in  repair. 

On  the  11th  day  of  October  1833,  the  death 
of  the  plaintiff  Andrew  Lewis  being  sug- 
gested, it  was  ordered  that  the  cause  stand 


and  be  revived  in  the  same  of  John  Lrewis 
and  George  W.  Stribling  his  executors. 
And  then  the  cause  being  again  heard  upon 
the  report  and  exceptions,  the  court  re- 
scinded the  order  of  the  16th  of  May  1833, 
overruled  all  the  exceptions  of  the  defend- 
ants, adopted  the  second  statement  in  the 
report,  and  pronounced  a  final  decree 

733  in  favour  of  the  plainti£Fs  against  *the 
defendants  David  and  Joseph  Ruifner, 

for  the  sum  of  3099  dollars  83  cents,  the 
moiety  mentioned  in  that  statement,  which 
sum,  when  received  by  the  plaintiffs,  it  was 
declared  would  constitute  in  their  hands  a 
fund  in  trust  to  be  applied  towards  the  pay- 
ment of  the  several  debts  embraced  in  and 
secured  by  the  trust  deed  of  the  20th  of 
September  1821,  according  to  the  provisions 
thereof,  and  the  rights  of  the  several  cred- 
itors named  therein.  And  the  defendants 
David  and  Joseph  Ruffner  were  decreed  to 
pay  the  plaintiffs  their  costs,  except  the 
costs  of  the  division  of  the  lot  and  prem- 
ises, which  were  to  be  borne  equally  by 
the  parties.  From  this  decree  an  appeal 
was  allowed,  on  the  petition  of  David  and 
Joseph  Ruifner. 

Johnson  and  B.  H.  Smith,  for  the  appel- 
lants. I.  The  proper  remedy  of  the  plain- 
tiffs is  at  law.  They  have  come  into  equity 
against  defendants  holding  adversely  to 
them.  It  may  be  said,  they  would  have 
been  obstructed  at  law  by  the  outstanding 
legal  title  in  Graham,  and  that  the  object 
is  to  get  in  the  legal  title.  But  this  is  col- 
ourable merely.  The  debt  under  the  deed 
of  trust  having  been  paid  in  1805,  the  deed 
would  have  presented  no  obstruction.  Sup- 
pose the  sheriff  of  Kanawha  had  brought 
ejectment  against  the  Ruffners ;  could  they 
have  set  up  Graham's  title?  Certainly  not. 
For  Alderson  could  not,  and  they,  being 
his  vendees,  are  on  the  same  footing.  The 
outstanding  satisfied  title  could  not  be  set 
up  by  a  tenant  to  whom  it  did  not  belong. 
Besides,  the  satisfaction  of  the  mortgage 
was  before  forfeiture.  This  takes  away 
all  ground  of  jurisdiction  as  against  Graham 
and  Ruffners.  Can  there  be  any  redress 
against  Reynolds?  It  may  be  said,  the  suit 
is  to  procure  partition  between  Reynolds 
and  Prior ;  but  equity  will  not  decree  par- 
tition where  the  legal  title  is  involved. 
Stuart's  heirs  Ac.  v.  Coalter,  4  Rand.  74; 
Straughan  Ac.  v.  Wright  Ac,  Id.  493;  Lange 
V.  Jones,  5  Leigh  192. 

734  *II.  It  is  apparent  on    the   face    of 
the  deed  to  Lewis,  that  this  is  a  case 

of  maintenance — a  case  of  buying  a  law 
suit.  Lewis  was  to  furnish  the  fund  for 
carrying  on  the  suit.  5  Bac.  Abr.  Mainte- 
nance, pp.  249,  250;  5  Com.  Dig.  Mainte- 
nance, p.  27 ;  4  Blac.  Com.  134,  135.  But 
it  will  be  said,  the  subject  is  an  equity,  and 
the  arrangement  is  between  debtor  and  cred- 
itor, to  secure  money.  A.  holds  land, 
claiming  title;  B.  also  claims  title.  B. 
cannot  sell  and  convey,  for  this  would  vio- 
late the  statute.  Will  you  say,  he  may  bar- 
gain to  sell  and  convey,  and  his  bargainee 
may  go  into  court  and  sue  for  the  legal 
title?  or  will  you  say  that  a  man  may 
mortgage  that  to  be  sold,  which  he  could 
not  sell  himself?  To  allow  either,  would  be 
against  the  policy  of  the  law.  The  party's 
being  a  creditor  will  not  cleanse  the  trans- 
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action.  Allen  v.  Taylor,  lately  decided  in 
the  court  of  appeals  at  Richmond.  Morri- 
son V.  Campbell  &c.,  2  Rand.  206. 

III.  Though  the  deed  to  Lewis  should  be 
held  valid,  yet  he  cannot  maintain  this 
suit.  Summers  and  Lewis  acquired  no  title 
by  the  deed  from  the  sheriff  of  Mason.  He 
had  no  title,  and  could  convey  none.  Nor 
did  any  title  remain  in  Prior.  All  the 
estate  which  belonged  to  him,  whether  legal 
or  equitable,  was  vested  in  the  sheriff  of 
Kanawha.  1  Rev.  Code,  ch.  134,  {  34,  p. 
538. 

IV.  The  commissioner  has  pertinaciously 
refused  to  state  an  account  of  actual  prot- 
its.  His  account  is  of  such  as  he  thinks 
might  have  been  made.  He  does  not  treat 
the  Ruffners,  as  tenants  in  common  with 
Prior  have  a  right  to  be  treated.  It  is  a 
case  in  which  cotenants  have  stood  by  and 
seen  the  Ruffners  making  expensive  im- 
provements, and  said  nothing.  The  Ruff- 
ners were  pioneers.  They  have  given 
value  to  the  land  by  their  labour.  Their 
experiments  at  length  discovered  the  salt 
water  which  gives  value  to  the  property. 
They  should  have  a  fair  allowance  for  their 
services,  for  the  value  of  their  im- 
provements, and  for  the  cost  of  their 
♦experiments,  whether  successful  at 
the  time  or  unsuccessful. 

V.  Rents  and  profits  are  given  ten  years 
before  the  suit  was  brought.  This  cannot 
be  done. 

VI.  On  the  death  of  Lewis,  his  heirs,  and 
not  his  executors,  should  have  been  made 
parties.  If  the  executors  ought  to  have 
been  parties,  they  were  made  such  irregu- 
larly. The  revival  was  not  on  motion,  and 
there  is  no  evidence  that  the  persons  in 
whose  names  the  suit  is  revived,  are  in 
fact  executors. 

B.  G.  Baldwin,  for  the  appellees.  I.  As 
to  the  jurisdiction  of  equity.  If  the  appel- 
lants can  shew  that  there  would  have  been 
no  difficulty  at  law,  it  avails  them  nothing, 
for  the  clearer  the  legal  title,  the  smoother 
the  way  into  equity  for  partition.  But  this 
is  a  case  of  tenancy  in  common.  The  mere 
possession  of  one  tenant  cannot  oust  the 
jurisdiction  of  equity.  Here  there  is  no 
actual  ouster.  2  Starkie  on  Ev.  508; 
Peaceable  v.  Reed  &c.,  1  East  558;  Taylor 
V.  Horde,  1  Burr.  111.  The  idea  seems  to 
be,  that  the  more  iniquitous  the  conduct  of 
the  tenant,  the  less  chance  there  is  to  get 
into  equity.  But  in  all  cases  of  fraud,  not 
penal,  equity  has  concurrent  jurisdiction. 
Poore  V.  Price,  5  Leigh  52.  Hovenden 
on  IB^rauds  477-9.  It  has  jurisdiction  also 
on  the  ground  of  trust  (the  trustee  having 
proceeded  most  irregularly)  and  likewise 
under  the  head  of  account. 

II.  The  statute  against  pretensed  titles 
does  not  apply  to  equitable  titles,  fruity 
will  not  assist  the  buyer  of  a  pretensed 
title,  because  it  is  wrong  to  violate  the  law  ; 
but  a  court  of  equity  never  would  refuse  its 
aid  to  help  a  creditor  to  get  his  debt,  where 
the  debtor  has  placed  him  in  his  shoes.  It 
will  allow  him  to  get  the  property  and 
convert  it  to  payment  of  his  debt.  Allen 
Ac.  V.  Smith,  1  Leigh  248-254;  Wood  v. 
Griffith,  1  Swanst.  43;  Hartley  v.  Russell, 
2  Sim.  &  Stu.  244;  1  Cond.  Eng.  Ch.  Rep. 
439;    Sharp    v.    Carter,    3    P.    Wms.    378. 
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*III.  The  creditor  at  whose  suit  the 
debtor  was  in  execution  when  he  took 
the  oath  of  insolvency,  is  before  the  court 
as  plaintiff,  and  he  has  a  title,  whether  the 
deeds  to  and  from  the  sheriff  of  Mason  be 
good  or  bad.  No  deed  being  made  to  the 
sheriff  of  Kanawha,  it  may  be  questioned 
whether  he  has  any  title.  But  the  neces- 
sity of  making  him  a  party  was  waived. 

IV.  That  actual  profits  only  should  be 
charged,  is  denied.  The  circumstance 
that  the  occupation  has  been  unprofitable 
will  not  avail  the  wrongdoer. 

V.  The  plaintiffs  are  entitled  to  rents  and 
profits  from  the  time  when  their  title  ac- 
crued. Dormer  V.  Fortescue,  3  Atk.  124; 
Bennet  v.  Whitehead,  2  P.  Wms.  645;  At- 
torney General  v.  Brewers'  company,  1 
Meriv.  4%.  Jeremy's  EJquity  507.  The  stat- 
ute of  limitations  is  not  relied  on  in  the 
pleadings,  Hickman  v.  Stout,  2  Leigh  6, 
and  if  it  had  been,  the  case  is  one  in  which 
the  defendants  knew  the  plaintiffs'  rights, 
and  resorted  to  fraudulent  practices  to  de- 
feat them.  Rankin  v.  Bradford  Ac,  1  Leigh 
163.  On  every  ground,  they  should  be  re- 
quired to  pay  from  the  earliest  date.  The 
decree  is  wrong  in  not  giving  enough.  The 
first  statement  should  have  been  adopted, 
and  not  the  second. 

VI.  The  revival  in  the  name  of  the  exec- 
utors, upon  motion  without  notice,  is  under 
the  act  of  March  7th  1826.  Acts  of  1825-6, 
ch.  15,  i  2,  p.  15,  Sup.  to  Rev.  Code,  p.  130. 
There  was  no  occasion  to  revive  in  the  name 
of  the  heirs. 

CARR,  J.  This  case  has  been  well  argued ; 
and  agreeing  as  I  do  in  the  general  views 
of  my  brother  Tucker,  I  shall  be  very  brief 
in  touching  some  of  the  outlines  of  the 
case.  I  think  the  court  has  jurisdiction,  be- 
cause Prior  had  no  legal  estate  in  the 
moiety  of  the  ten  acres,  but  an  equity  only : 
and  further,  because,  if  he  once  had  the 
legal  estate,  it  was  divested   by  his  oath  of 

insolvency,  and  vested  by  the  law  in 
737      the  sheriff  of  *Kanawha,    where   the 

land  lay.  It  seems  to  have  been  the 
idea,  that  the  deed  of  the  insolvent  conveyed 
his  property ;  but  this  is  a  clear  mistake. 
By  the  express  words  of  the  act,  the  estate 
of  the  insolvent,  not  only  that  contained  in 
the  schedule,  but  ''any  other  estate  which 
may  be  discovered  to  belong  to  the  pris- 
oner, shall  be  vested  in  the  sheriff  of  the 
county  wherein  such  lands,  tenements, 
goods  and  chattels  shall  lie  or  be  found;" 
and  this  has  been  the  positive  law  ever 
since  the  year  1769,  8  Hen.  stat.  at  large 
p.  326.  Whereas  the  law  requiring  the  pris- 
oner to  deliver  up  the  personal  and  convey 
the  real  estate,  was  first  enacted  in  1799; 
though  not  as  repealing  the  other,  for  they 
both  stand  together  in  the  law  to  the  pres- 
ent day.  Lewis,  then,  and  Summers,  the 
purchasers  under  the  sale  of  the  sheriff  of 
Mason,  acquired  no  title  to  the  land :  it  was 
vested  in  the  sheriff  of  Kanawha,  for  the 
benefit  of  Edgar  the  creditor  at  whose  suit 
Prior  was  in  execution.  And  the  most 
serious  objection  I  have  encountered  in  this 
suit,  is  the  fact  that  the  sheriff  of  Kanawha 
was  not  made  a  party ;  a  fact  which  would 
have  had  much  weight  with  me,  but  for 
what  had  happened  in  the  court  below. 
There,  when  the  objection  was  taken,  and 
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the  court  gave  leave  to  amend  the  bill  by 
making  the  8heri£F  a  party,  it  was  acknowl- 
edged by  the  defendants  that  he  was  dead, 
and  the  necessity  of  makijag  his  representa- 
tives parties  was  expressly  waived.  Taking 
this  into  consideration,  and  further,  that 
the  sheriff  is  a  mere  trustee  for  the  benefit 
of  the  creditor,  and  that  creditor  a  plaintiff 
in  the  bill  praying  the  aid  of  the  court,  I 
do  not  think  the  objection  should  avail  to 
reverse  the  decree.  It  may  be  further  said, 
that  this  is  a  suit*  for  the  legal  title, 
and  also  for  partition.  I  am  satisfied,  both 
on  the  subject  of  parties  and  jurisdiction. 
I  do  not  think  this  a  case  either  of  main- 
tenance or  pretensed  title.  It  is  the  case 
of  creditors  scuffling  for  their  money,  and 
the    debtor  willing  to  help   them,    by 

738  *suffering  them  to  aid  in  the  recovery 
of  his  right,    not   for  their   profit  in 

the  way  of  speculation,  but  so  far  as  the 
payment  of  their  just  debts  may  go.  In 
this  view  it  is  like  the  case  of  Allen  &c. 
V.  Smith,  1  I^eigh  231,  and  the  case  there 
cited,  and  also  the  case  of  Hartley  v.  Rus- 
sell, 2  Sim.  A  Stn.  244;  1  Cond.  Eng.  Ch. 
Rep.  439. 

I  think,  however,  the  accounts  have  been 
taken  wrong.  The  Ruffners  must  be  treated 
as  tenants  in  common  with  Prior;  not  as 
trespassers.  They  are  liable  for  a  fair  share 
of  the  profits,  and  entitled  to  full  compensa- 
tion for  their  expenses  fairly  and  reason- 
ably incurred,  as  well  those  attending  their 
abortive  efforts  to  find  water,  as  their  more 
fortunate  ones. 

TUCKER,  P.  The  first  question  in  this 
case  is  as  to  the  jurisdiction  of  the  court ; 
and  that,  I  think,  is  easily  disposed  of. 
When  Prior  took  the  insolvent  debtor's  oath 
in  1813,  his  deed  for  the  land  in  question 
not  only  operated  nothing,  because  it  was 
without  a  sufficient  consideration  to  raise 
an  use  and  to  give  effect  to  a  bargain  and 
sale,  and  because  the  sheriff  of  Mason  had 
no  right  to  receive  such  a  deed,  but  the 
land  itself  immediately  vested,  without 
deed,  in  the  sheriff  of  Kanawha  county, 
within  which  the  land  lay.  1  Rev.  Code, 
ch.  134,  I  34,  p.  538;  Shirley  v.  Long,  6 
Rand.  735.  The  consequence  was,  that 
Prior's  legal  title  was  divested,  that  the 
beneficial  interest  or  equitable  right  to 
the  estate  was  in  Edgar  the  creditor,  to  the 
amount  of  his  demand,  and  in  Prior  for  the 
residue.  Thus  circumstanced,  it  was  im- 
possible for  Edgar  or  Prior  to  maintain  an 
ejectment  in  their  own  names.  The  action 
indeed  might  have  been  brought  in  the 
name  of  the  sheriff,  if  he  was  alive  at  the 
institution  of  this  suit.  But  if,  by  analogy 
tu  the  case  of  an  ordinary  trustee  and  cestui 
que  trust,  we  even  suppose  that  the  cred- 
itor and  debtor  could  control  and  direct  this 
trustee  (not  a  trustee  of  their  own  crea- 
tion,   but    the    creature    of  the  law) 

739  *yet  it  would  not  follow  that  the  ces- 
tuis  que  trust  would   not  have  a  right 

to  assert  their  claim  in  a  court  of 
equity.  Before  the  recent  act  of  assembly 
passed  in  1821,  even  an  assignee,  and  much 
more  a  transferee,  of  a  bond  might  sue  in 
equity,  though  there  was  no  doubt  he  might 
use  the  obligee's  name  and  sue  also  at  law. 
6  Munf.  23.  In  the  case  of  a  cestui  que 
trust  of   lands,  I  am  not  aware  of  any  case 


which  has  deprived  him  of  his  right  to  sue 
in  a  court  of  equity,  merely  because  an  ac- 
tion might  be  maintained  by  his  trustee  at 
law.  I  am  therefore  of  opinion  that  the 
court  had  juris«1iction,  even  if  the  sheriff 
of  Kanawha  had  been  living,  which  does 
not  appear.  As  to  the  obligation  on  those 
interested,  to  hunt  up  his  heirs  and  sue  in 
their  names,  and  encounter  all  the  embar- 
rassments incident  to  such  a  proceeding, 
it  could  not  surely  be  insisted  on  by  a  court 
which  considers  itself  the  peculiar  protector 
of  the  rights  of  the  cestui  que  trust.  That 
court  will  not  turn  him  from  its  doors  upon 
such  pretences,  or  involve  him  in  embar- 
rassing litigation  to  avoid  giving  him  re- 
lief. 

Under  this  view  of  the  case,  it  is  true, 
the  sheriff  or  his  heirs  should  in  strictness 
be  parties,  but  the  necessity  of  making 
them  so  was  expressly  waived,  as  appears 
by  the  decree. 

But  this  is  not  all.  Prior,  in  my  opinion, 
never  had  the  legal  title.  The  deed  of 
bargain  and  sale  was  made  to  him  after 
the  legal  title  had  been  passed  away  by 
the  deed  of  trust  to  Graham :  and  though 
that  deed  was  defeated  and  avoided  by  the 
payment  in  June  1805,  before  the  day  of 
payment  arrived,  yet  between  its  date  and 
the  performance  of  the  condition,  the  fee 
was  in  Graham.  For  where  an  estate  in 
fee  is  conveyed  upon  condition,  so  com- 
plete is  the  title  of  the  feoffee  or  bargainee, 
that  his  wife  is  entitled  to  dower,  though 
that  right  will  be  defeated  by  entry  upon 
the  performance  of  the  condition.  1 
Cruise's  Dig.  192;  2  Id.  42.  Graham  there- 
fore had  the  fee,  and  the  bargain 
740  and  sale  could  only  *operate  as  a  con- 
tract, and  of  course  gave  but  the 
equitable  title. 

Believing,  from  these  views  of  the  case, 
that  there  is  no  reasonable  doubt  of  the 
jurisdiction,  I  proceed  to  consider  next 
whether  this  is  a  case  of  maintenance, 
which  is  not  entitled  to  the  countenance  of 
this  court.  In  support  of  this  position  the 
case  of  Allen  v.  Taylor,  decided  in  the 
court  of  appeals  at  Richmond,  has  been 
cited,  and  the  case  of  Morrison  v.  Camp- 
bell &c.,  2  Rand.  206. 

I  am  ready  to  admit  that  equity  will  not 
enforce  an  equitable  title,  purchased  by  a 
party  under  circumstances  which,  if  it 
were  a  legal  title,  would  subject  him  to 
the  penalties  of  the  act  against  buying  and 
selling  a  pretensed  title ;  which  was  the 
position  taken  by  judge  Brooke  in  Allen 
&c.  V.  Smith,  1  Leigh  254.  But  with  this 
admission  I  think  it  perfectly  consistent 
to  say  that,  as  a  general  principle,  the  act 
does  not  apply  to  every  sale  and  purchase 
of  equitable  rights.  Such  was  the  decision 
in  that  case;  and  in  the  case  of  Wood  v. 
Griffith,  1  Swanst.  43,  lord  Eldon  says,  **It 
is  extremely  clear,  that  an  equitable  inter- 
est under  a  contract  of  purchase  may  be  the 
subject  of  sale.  If  I  were  to  suffer  the 
doctrine  to  be  shaken  by  any  reference  to 
the  law  of  champerty,  I  should  violate  the 
established  habits  of  the  court."  I  do  not 
rest  this  case,  however,  upon  this  general 
doctrine ;  for  I  am  free  to  acknowledge  that 
if  Andrew  Lewis  had,  before  Prior's  insol- 
vency, purchased  of  Prior  his  right,  whether 
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it  te  legal  or  equitable,  while  the  Ruffners 
were  in  possession  claiming  title  whether 
legal  or  equitable,  this  court  would  not 
countenance  the  transaction.  That,  if  I 
mistake  not,  was  the  precise  case  of  Allen 
V.  Taylor.  Taylor,  there,  of  his  own  mere 
motion,  intruded  himself,  by  a  voluntary 
purchase,  into  the  contest  between  the  other 
parties.  But  Andrew  Lewis,  in  this  case, 
does  not  stand  before  the  court  in  the  light 
of  a  party  who,  without  other  motive 

741  *than  the  desire  of  an    advantageous 
speculation,  meddles    in    the    feud  of 

others.  He  stands,  as  does  Edgar  also,  in 
the  favoured  light  of  a  creditor,  who  is  held 
to  be  justified  in  gathering  up  the  wreck  of 
his  debtor's  property,  to  save  himself  from 
sinking.  It  is  with  him  the  tabula  in  nau- 
fragio,  and  he  is  justified  in  seizing  it. 
This  distinction  is  recognized  and  acted 
upon  by  the  decision  in  Allen  Ac,  v.  Smith, 
and  also  in  the  case  of  Hartley  v.  Russell, 
2  Sim.  &  Stu.  244,  1  Cond.  Bng.  Ch.  Rep. 
439.  That  was  a  case  where  a  creditor,  who 
had  sued  his  debtor,  agreed  to  abandon  his 
suit  on  the  debtor's  giving  him  a  lien  on 
securities  in  the  hands  of  another  creditor, 
with  authority  to  sue  that  creditor;  and 
the  creditor  agreed  to  use  his  best  endeav- 
ours to  recover  the  securities.  The  court 
held  that  the  agreement  did  not  amount 
to  champerty,  as  there  was  no  stipulation 
that  the  creditor  was  to  have  the  profits  to 
be  derived  by  the  debtor  from  the  suit.  He 
was  only  to  receive  payment  of  his  debt. 
So  here,  Andrew  Lewis  by  the  terms  of 
his  contract  is  to  pay  over  to  Prior  the  ex- 
cess after  discharging  the  debt.  He  is  in 
fact  an  incumbrancer  only,  not  a  purchaser ; 
and  I  am  not  aware  that  a  bona  fide  cred- 
itor cannot  take  a  lien  on  the  equitable 
estate  of  his  debtor,  notwithstanding  an 
adverse  claim. 

We  have,  however,  stronger  authority  for 
this  doctrine  than  the  decided  cases.  We 
have  the  act  of  assembly.  If  this  be  cham- 
perty, the  statute  commits  the  first  act  of 
champerty.  It  provides  that  where  an  in- 
solvent debtor  takes  the  oath  of  insolvency, 
the  estate  contained  in  his  schedule,  with 
any  other  estate  which  may  be  discovered 
to  belong  to  him,  for  such  interest  therein 
as  such  prisoner  hath,  and  may  lawfully 
depart  withal,  shall  be  vested  in  the  sheriff. 
Ko  one  has  ever  supposed  that  a  debtor, 
who  had  a  good  title  to  a  tract  of  land 
which  was  in  the  adverse  possession  of 
another,  was  absolved  from  surrendering  it 
in  his  schedule,  or  that  it  was  not  vested 
in  the    sheriff.     The    pretensed  title, 

742  if  such    it    be,  *therefore    passes  by 
the  law  itself  to  the  sheriff,  and  he  is 

moreover  required  to  set  it  up  and  sell  it 
to  the  highest  bidder;  so  that  here  was  an 
express  authority  to  the  sheriff  of  Kanawha 
to  sell,  and  to  any  person  to  purchase, 
this  supposed  pretensed  title.  And  why? 
Because  the  insolvent  debtor  being  ruined, 
and  his  creditors  likely  to  suffer,  the  law 
deemed  it  proper  to  provide  for  the  dispo- 
sition of  the  wreck  of  his  estate  for  their 
benefit.  And  if  the  purchase  of  Andrew 
Lewis  at  a  sheriff's  sale  would  not  have 
been  champerty,  by  what  reason  shall  it 
be  so  adjudged,  when,  the  sheriff  being 
dead,    the    debtor,    with  the    assent  of  his 


creditor,  transfers  the  property,  not  in 
absolute  ownership,  but  only  as  a  security 
for  his  debts,  vesting  in  one  of  his  cred- 
itors the  power  of  prosecuting  the  demand, 
as  was  done  in  the  case  already  cited  of 
Hartley  v.  Russell?  I  cannot,  for  my  own 
part,  conceive;  and  am  therefore  of  opin- 
ion that  the  transaction  is  unassailable. 

It  has  been  earnestly  objected,  that  on 
Lewis's  death,  his  heirs  and  not  his  execu- 
tors should  have  been  made  parties.  I 
think  not.  The  question  of  title  was  set- 
tled as  long  ago  as  1829,  and  in  1830  a  de- 
cree was  rendered,  confirming  the  partition 
made  under  the  former  order,  and  decree- 
ing a  conveyance.  The  cause  then  pro- 
ceeded for  the  rents  and  profits  only,  to 
which  the  executors  were  entitled ;  and  they 
were  therefore  the  proper  parties.  The 
act  of  assembly  authorized  the  revival  on 
motion,  and  the  court  having  ordered  the 
revival,  we  must  presume  the  motion  to 
have  been  made.  If  the  parties  in  whose 
name  the  revival  was  made  were  not  execu- 
tors, the  defendants  could  have  had  no  diffi- 
culty in  contesting  the  fact. 

Thus  far  the  case  seems  to  me  altogether 
in  favour  of  the  complainants.  For  the 
residue,  it  is  in  various  respects  decidedly 
against  them.  I  have  no  doubt  that  in 
this  case  the  account,  as  taken  under  the 
orders  of   the  court,    does    the    defendants 

great  injustice. 
743  *First,  as  to  rents  and  profits:  I 
have  no  question  that  in  the  settle- 
ment of  them,  the  Ruffners  ought  to  be 
treated  as  tenants  in  common  with  Prior 
and  those  claiming  under  him.  They  claim 
to  hold  Reynolds's  interest  at  a  very  early 
period,  by  contract  with  him ;  and  there- 
fore held  in  his  right  one  moiety,  while 
they  wrongfully  took  the  exclusive  enjoy- 
ment and  possession  of  the  other  moiety, 
which  did  not  belong  to  them. 

Out  of  this  relation  grows,  I  think,  the 
principle  that  they  ought  not  to  be  charged 
with  rents  or  profits  where  none  have  been 
made  (provided  they  appear  to  have  em- 
ployed the  property  in  good  faith  with  a 
view  to  make  it  profitable,  but  have  failed 
in  doing  so)  nor  with  speculative  profits, 
where  the  profits  are  susceptible  of  being 
ascertained.  I  am  not  aware,  however, 
that  this  relation  would  have  prevented 
the  operation  of  the  statute  of  limita- 
tions, had  it  been  pleaded.  But  as  it 
was  neither  pleaded,  nor  relied  on  b'e- 
fore  the  commissioner,  it  must  be  taken 
to  be  out  of  the  case.  The  party  might 
have  pleaded  the  statute  to  the  bill,  or 
upon  the  account  he  might  have  insisted 
upon  it  before  the  commissioner.  For  if 
the  defence  is  set  up  before  the  commis- 
sioner, the  answer  to  that  defence  may  also 
be  produced.  But  if  the  objection  be  per- 
mitted to  be  made  by  way  of  exception  only 
in  court,  it  cannot  be  properly  answered 
there. 

Secondly,  as  to  improvements:  I  am 
clearly  of  opinion  that  the  defendants  were 
not  only  fairly  entitled  to  a  credit  for  their 
expenses  and  actual  services  (not  their  in- 
vention and  talent  in  contriving  the  ma- 
chinery Ac.)  in  the  successful  operation 
which  terminated  in  rendering  the  prop- 
erty    of   great   value,    but   also  for   their 
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expenses,  labour  and  services  in  their  unsuc- 
cessful experiments.  The  plaintiffs,  if  they 
will  have  advantage  from  their  successes, 
must  be  content  to  share  in  their  disap- 
pointments and  failures.  He  who  takes  the 
profit  must  share  the  burden.  Their 
744  works  were  prosecuted  *under  the  im- 
pression that  the  property  was  their 
own.  Their  bona  fides,  therefore,  cannot 
be  doubted.  They  cannot  be  suspected 
of  reckless  expenditure,  or  of  wild  and 
extravagant  adventures.  They  appear  to 
have  been  as  prudent  and  sagacious,  as 
zealous  and  persevering.  The  plaintiffs 
are  now  to  have  the  benefit  of  the  labours 
of  their  lives,  the  fruits  of  their  sagacity, 
and  the  harvest  of  their  untiring  energy 
and  perseverance.  They  cannot  therefore 
reasonably  object  to  share  in  their  outlay. 
For  many  a  sleepless  night  and  anxious 
day  the  defendants  must  still  expect  to  go 
unpaid,  for  these  admit  not  of  estimate. 
But  what  they  have  expended  in  the  bona 
fide  pursuit  of  their  great  and  meritorious 
object,  ought  to  be  unstintingly  repaid. 
In  taking    this    account,    the   expenditure 


of  each  year  should  be  oflFsettled  against  the 
rents  and  profits;  and  thus  we  may  ap- 
proximate, at  least,  to  justice  between  the 
parties.  For  thus,  whether  the  act  of 
limitation  be  or  be  not  relied  upon,  the 
claim  for  improvements  in  any  year  will 
be  liquidated,  in  whole  or  in  part,  by  the 
rents  and  profits  of  that  or  any  succeeding: 
year.  It  remains  only  to  add,  that  the 
commissioner  has  given  credit  to  the  Ra£F' 
ners  for  the  expense  of  certain  permanent 
improvements, — sinking  a  gum,  boring  the 
rock,  tubing  it,  and  reaming:  but  be  has- 
given  them  no  credit  for  the  furnaces  and 
machinery  necessary  for  making  salt. 
These  fixtures,  as  well  as  the  others,  were 
made  at  the  expense  of  the  Ruffners.  It 
should  be  ascertained  what  they  were 
worth  at  the  time  partition  was  made  under 
the  decree,  and  the  RufPners  should  have 
credit  for  one  moiety  thereof. 

BROCKENBROUGH  and  CABELL,    J.,, 
concurred  in  the  opinion  of  the  president. 

Decree   reversed,  and  cause  remanded  for 
further  proceedings. 
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Kerby  v.  Commonwealth. 

December,  1886. 

Qrand  Jurors— Quallflaitlon— Freeholder.*— A  party  in 
possession  of  land  under  a  contract  of  purchase, 
havlnff  refused  to  accept  a  conveyance  tendered 
to  him,  and  instituted  a  chancery  suit  in  which  the 
question  as  to  the  sufficiency  of  the  title  is  yet  un- 
determined, he  is  not  a  freeholder  qualified  to 
serve  as  a  grand  juror. 

4  Writ  of  error  to  a  judgment  of  the  circuit 
stiperiour  court  of  law   and    chancery    for 
Albemarle  county. 

748  *The  plaintifiE  in  error  was  indicted 
at   October  term   1834,  for  selling  by 

retail  ardent  spirits  without  license.  He 
pleaded  in  abatement,  that  Boswell  P. 
Tates,  one  of  the  grand  jurors  by  whom 
the  indictment  was  found,  was  not,  at  the 
time  he  so  acted,  and  at  the  time  the  in- 
dictment was  found,  duly  and  legally  qual- 
ified to  act  as  such  grand  juror,  in  this, 
that  he  was  not  then  and  there  a  freeholder 
of  the  county  of  Albemarle.  This  plea  was 
sworn  to ;  and  an  issue  was  made  up  upon  it. 
The  facts  relating  to  this  issue  were 
stated  and  agreed  by  the  attorney  for  the 
commonwealth  and  the  defendant,  who 
likewise  agreed  to  submit  the  decision 
thereon  to  the  court.  By  this  agreed  case 
it  appeared,— That  the  said  Boswell  P. 
Yates  and  William  Garland,  one  of  the  ex- 
ecutors of  Rice  Garland  deceased,  had  made 
a  parol  contract  in  1828,  the  said  Garland 
as  executor  to  sell,  and  the  said  Yates  to 
purchase,  a  tract  of  land  containing  207 
acres,  formerly  the  property  of  the  said  de- 
cedent, lying   and   being   in   the  county  of 


*araiid  Jurors— Qualification— Freeholders.— On  this 
question  the  principal  case  is  cited  in  Com.  v. 
Burcher.  2  Rob.  829,  836,  and  note  ;  foot-note  to  Com. 
v.  Carter,  2  Va.  Cas.  319  :  Com.  v.  Helmondollor,  4 
Gratt.  640  ;  Booth  v.  Com.,  16  Gratt.  528. 

The  principal  case  holds  that  where  a  party  in 
poHsession  of  land  under  a  contract  of  purchase, 
havinff  refused  to  accept  a  conveyance  tendered  to 
him,  and  instituted  a  chancery  suit  in  which  the 
question  as  to  the  sufBciency  of  the  title  is  yet  un- 
determined, he  is  not  a  freeholder  qualified  to  serve 
asasrrand  juror.  .  „  .     .„ 

The  principal  case  is  cited  in  Eastham  v.  Holt,  43 
W.  Va.  619,  27  S.  E.  Rep.  890,  to  the  point  that,  want  of 
qualification  or  other  objections  are  to  be  taken  by 
plea  in  abatement,  and  writ  of  error  in  case  of  ad- 
verse decision  on  it  To  the  same  point,  see  the  prin- 
cipal case  cited  in  foot-note  to  Com.  v.  Cherry.  2  Va. 
Cas.  20.  See  monographic  nnt€  on  "Juries"  ap- 
pended to  Chahoon  v.  Com.,  20  Gratt  733. 


Albemarle,  and  which  land  he  had  devised 
to  be  sold  by  his  executors.  That  the  said 
William  Garland  and  a  certain  James  Gjar- 
land  alone  qualified  as  executors  of  the  said 
Rice  Garland  deceased.  That  under  the 
said  contract  the  said  Yates  had  been  in 
possession  of  the  said  land  from  the  date 
aforesaid  to  the  present  time.  That  the 
said  William  Garland  had  executed  a  deed 
in  fee  simple  to  the  said  Yates  for  the  said 
land,  which  deed  the  »aid  Yates  had  re- 
fused to  accept,  as  not  conveying  to  him  a 
sufficient  title  to  the  land  so  purchased. 
That  the  said  Yates  had  paid  all  the  pur- 
chase money  except  the  last  instalment,  the 
payment  of  which  he  had  resisted  upon  the 
ground  that  the  said  William  Garland  was 
indebted  to  him  in  a  private  account,  and 
that  he  had  received  no  sufficient  title  to 
the  said  land.  That  Yates  had  obtained  an 
injunction  in  the  circuit  superiour  court  of 
law  and  chancery  for  Albemarle  county, 
against  a  judgment  at  law  recovered 
749  by  the  said  William  Garland  *upon  a 
bond  executed  for  the  said  lasc  in- 
stalment, as  well  on  account  of  the  defect 
of  title  as  on  account  of  the  set-off  arising 
out  of  the  said  private  transactions,  in 
which  suit  the  sale  and  purchase  was  ad- 
mitted by  the  contesting  parties.  That 
since  the  commencement  of  the  said  suit  in 
chancery,  the  said  William  Garland  and 
his  co-executor  James  Garland,  acting  as 
executors  of  the  said  Rice  Garland  deceased, 
had  jointly  executed  and  filed  in  the  said 
cause  a  deed  conveying  the  said  tract  of 
land  to  the  said  Yates.  And  that  the  said 
suit  in  chancery,  involving  the  title  to  the 
land,  was  still  pending  and  undetermined. 
On  the  foregoing  facts,  the  court  decided 
that  Yates  was  a  freeholder  duly  qualified 
to  serve  upon  the  grand  jury. 

The  defendant  thereupon  pleaded  not 
guilty  to  the  indictment,  and  a  jury  being 
impaneled  to  try  the  issue  joined  thereon, 
returned  a  verdict  of  guilty ;  on  which  the 
court  gave  judgment  for  the  commonwealth 
against  the  defendant  for  a  fine  of  30  dol- 
lars and  the  costs  of  prosecution. 

At  a  subsequent  day  of  the  term,  the  de- 
fendant moved  the  court  to  set  aside  the 
verdict  and  judgment,  and  grant  him  a  new 
trial ;  which  motion  the  court  overruled. 

The  cause  was  argued  in  the  general  court 
by  Leigh  for  the  plaintiff  in  error,  and  the 
attorney  general  for  the  commonwealth. 

DUNCAN,  J.,  delivered  the  opinion  of 
the  court.  This  was  an  indictment  for  re- 
tailing ardent  spirits  without  a  license. 
The  defendant  pleaded  in  abatement  that 
one  of  the  grand  jurors  was  not  qualified, 
because  he  was   not    a    freeholder   of   the 
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coanty   of    Albemarle;  on    which    plea   an 

issue  was  made  up,  and  the  parties  agreed 

the  facts,  and  submitted  the  law  aris- 

750  ing  upon  them  to   the  *court,    which 
thereupon       pronounced       judgment 

against  the  sufficiency  of  the  plea.  The 
defendant  then  pleaded  not  guilty,  and  a 
verdict  for  the  commonwealth  was  rendered, 
and  judgment  was  given  upon  the  verdict. 
The  defendant  applied  for  and  obtained  a 
writ  of  error  from  this  court,  on  the  ground 
that  the  circuit  court  erred  in  not  sustain- 
ing the  plea  in  abatement,  on  the  agree- 
ment of  facts  which  is  made  part  of  the 
record,  and  is  as  follows :  [Here  the  judge 
stated  the  facts  agreed.]  The  court  having 
decided  against  the  plea  in  abatement,  this 
court  is  now  called  upon  to  examine  the 
correctness  of  that  decision. 

The  statute  prescribing  the  qualification 
of  grand  jurors  directs  (among  other  things) 
that  a  juror  should  be  a  freeholder.  It  be- 
comes unnecessary  to  state  the  requisites 
constituting  a  freehold  estate,  since  w«. 
find  that  as  early  as  Co.  Lit.  272,  b.  the 
engiish  courts,  in  giving  a  practical  ex- 
IK)sition  of  the  statute  of  2  Hen.  5,  ch.  3, 
Stat.  2,  prescribing  the  freehold  qualifica- 
tion of  jurors,  decided  that  a  cestui  que 
use,  ''who  took  the  whole  profits,  and  in 
equity  and  conscience  the  land  was  his,*' 
was  a  competent  juror:  and  in  this  court, 
in  the  case  of  Commonwealth  v.  Carter,  2 
Va.  Cas.  319,  the  qualification  was  extended 
to  embrace  a  juror  who  had  executed  a 
deed  of  trust  upon  his  lands  for  the  pay- 
ment of  debts,  the  juror  remaining  in  pos- 
session although  the  day  of  payment  had 
passed.  Whether  the  qualification  ought 
to  be  extended  to  embrace  a  mere  vendee 
in  possession,  who  had  paid  the  purchase 
money  and  had  a  complete  right  in  equity 
to  call  for  the  legal  title,  remains  to  be 
considered.  A  majority  of  the  court  are  of 
opinion  that  this  question  does  not  arise  in 
this  case:  that  the  juror  in  the  present 
case  having  declined  to  accept  the  title 
tendered  to  him  by  his  vendor,  and  having 
instituted  a  suit  questioning  the  title,  can- 
not be  considered  as  a  freeholder  within  the 
equity  of  the  statute:  and  in  the  opinion 
of  a  majority   of  this  court,  it  would 

751  *be  inconvenient   in  practice   to  im- 
pose upon    the  courts  the  necessity  of 

deciding,  in  criminal  causes,  in  a  collateral 
way,  the  qualification  of  jurors  resting 
upon  a  mere  equitable  title,  when  the  juror 
himself  was  not  satisfied  to  accept  the  legal 
title  tendered  to  him.  A  majority  are 
therefore  of  opinion  that  the  judgment  of 
the  circuit  superiour  court  of  law  and  chan- 
cery, overruling  the  plea  in  abatement,  is 
erroneous. 

DANIEL  and  THOMPSON,  J.,  dis- 
sented. 

Judfirment  reversed,  verdict  set  aside, 
and  indictment  quashed. 


Mills  V.  Commonwealth. 

December,  1836. 

Crinlasi  Law- Failure    of  Verdict  to  Find  Tern   of 
Imprlsonneat— Effect*— On  a  trial  for  grand  lar- 


♦The  principal  case  Is  cited  in  foot  note  to 'Semo  v. 
Com..  2  0ratt.  568:  Jones  v.  Com.,  SOOratL  866;  also. 
In  Younirer  v.  State.  8  W.  Va.  58*. 


ceny.  the  jnry  find  the  prisoner  g-oilty.  but  the 
verdict  ascertains  no  term  of  imprisonment;  the 
court  tells  the  Jurors  they  are  discharged,  bat 
they  are  called  back  Instantly,  before  any  of  them 
had  left  the  courthouse,  except  one,  who  had  rone 
a  short  distance  accompanied  by  a  deputy  sheriff: 
and  they  then  ascertain  the  term  of  imprison- 
ment: Held,  the  verdict  must  be  set  aside,  and  a 
new  trial  awarded. 

Indictment  in  the  circuit  superiour  court 
of  law  and  chancery  for  Pittsylvania 
county,  against  Nathaniel  Mills,  for  grand 
larceny. 

On  the  trial  upon  the  plea  of  not  guilty, 
the  jury  brought  in  a  verdict  in  these 
words:  ** We  of  the  jury  find  the  prisoner 
guilty  of  grand  larceny'*— which  being 
openly  read  by  the  clerk,  the  court  said  to 
the  jury,  "Gentlemen,  you  are  discharged:" 
but  it  being  at  the  same  moment  suggested 
to  the  court  that  the  jury  had  not  ascer- 
tained by  their  verdict  any  term  of  impris- 
onment in  the  public  jail  and  penitentiary 
house,  they  were  called  back  instantly, 
752  and  before  *they  had  left  the  court- 
house, except  one  of  them,  who  had 
gone  perhaps  the  distance  of  forty  or  fifty 
yards  from  the  courthouse,  and  was  acci- 
dentally accompanied  by  a  deputy  sheriff. 
The  jury  being  so  called  back,  were  again 
sent  out  to  ascertain  the  term  of  imprison- 
ment, which  they  accordingly  ascertained 
to  be  two  years,  the  juror  who  had  left  the 
courthouse  being  with  them.  The  prisoner 
thereupon  moved  the  court  to  set  aside  the 
verdict  and  discharge  him  from  further 
prosecution;  but  the  court  overruled  the 
motion,  and  pronounced  judgment  upon 
the  verdict :  and  the  prisoner  filed  a  bill  of 
exceptions,  setting  forth  the  facts  above 
stated.  On  the  petition  of  the  prisoner, 
this  court  awarded  a  writ  of  error  to  the 
judgment. 

Leigh,  for  the  plaintifiP  in  error;  the  at- 
torney general  for  the  commonwealth. 

Judgment  reversed,  verdict  set  aside,  and 
cause  remanded  to  the  circuit  superiour 
court,  for  a  new  trial  to  be  had  upon  the 
indictment.  

Starkie  v.  Commonwealth. 

December,  1886. 

Larceny— Obtalnini:  Chattel  by  Cooseat  of  Owner— 
Under  Pretence  of  Borrowing— Converstoa.*— Where 

a  party,  fraudulently  and  with  intent  to  steal, 
obtains  possession  of  a  chattel  with  the  consent 
and  by  the  delivery  of  the  owner,  under  pretence 
of  borrowinif.  and  converts  the  chattel  to  his  own 
use.  he  Is  ffuilty  of  larceny. 
!— Pelonlo 


loos  Intent— Case  In  which  the  circum- 
stances amounted  to  proof  of  such  felonious  in- 
tent. 

Petition  for  writ  of  error  to  a  judgment 
of  the  circuit  superiour  court  of  law  and 
chancery  for  Kanawha  county.  The  peti- 
tioner was  indicted,   tried,    convicted,    and 

sentenced  to  five  years  imprisonment 
753      in  the   penitentiary,  •for  the  larceny 

of  a  horse,  saddle  and  bridle,  the 
property    of     Orestes    Wilson.      After    the 


^Larceny- Owner  Induced  by  Fraud  to  Part  witli 
Chattel— Felonious  Intent.— In  Vaughn  v.  Com..  10 
Gratt.  768,  it  Is  said:  "If  by  fraud  or  device  the 
owner  (not  intending  to  part  with  his  riffht)  be 
induced  to  place  his  property  In  the  hands  of 
another,  who  acquires  possession  with  a  felonions 
intent  to  convert  it  to  his  own  use.  the  'taking' 
and  trespass  are  such  as  are  required  to  complete 
the  offence  of  larceny.  See  Starkie  v.  The  Common- 
wealth, 7  Leioh  762."  See  monofrraphlc  note  on  "Lar- 
ceny" appended  to  Johnson  v.  Com..  94  Oratt  5Uw 
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verdict  was  rendered,  the  petitioner  moved 
the  court  to  set  the  same  aside  and  grant 
him  a  new  trial,  on  the  ground  that  the 
evidence  proved  a  breach  of  trust  only,  and 
did  not  warrant  the  conviction.  The  court 
having  overruled  this  motion,  the  petitioner 
excepted,  and  set  forth  in  the  bill  of  ex- 
ceptions the  facts  proved  on  the  trial; 
which  were  as  follows: 

On  the  part  of  the  prosecution  it  was 
proved,  that  on  the  28th  of  July  1836,  the 
prisoner,  who  had  been  for  about  a  month 
in  the  employment  of  Wilson  who  lived  in 
Charleston,  applied  to  Wilson  for  the  loan 
of  a  horse  to  ride  to  R.  Slaughter's  on  Two 
mile  creek,  saying,  he  had  received  a  mes- 
sage from  Slaughter  requesting  him  to 
come  down  and  settle  a  claim  for  debt  which 
Mrs.  Miller  (whose  sister  Slaughter  had 
married)  had  against  him;  and  that  he 
should  not  be  gone  above  two  hours.  Wil- 
son told  him  to  go  to  the  stable  and  take 
the  horse,  which  he  did,  together  with  the 
bridle  and  saddle.  This  was  about  ten 
o'clock  in  the  morning.— R.  Slaughter, 
from  whom  the  prisoner  said  he  had  re- 
ceived the  message,  proved  that  he  had  no 
acquaintance  with  the  prisoner,  and  had 
never  on  any  occasion  sent  him  a  message : 
that  he  saw  him  pass  his  house,  on  Wil- 
son's horse,  on  the  day  above  mentioned, 
and  the  prisoner  made  no  halt,  but  bowed 
to  him  as  he  passed. — W.  Forqueran  proved 
that  on  the  day  above  mentioned,  the  pris- 
oner uvertook  and  passed  him  about  a  mile 
below  Slaughter's;  that  as  he  passed, 
he  halted  for  a  moment,  remarked  that  he 
was  in  pursuit  of  a  couple  of  stray  horses, 
enquired  of  the  witness  whether  he  had 
seen  such,  and  then  immediately  rode  on. 
—J.  Middlecoff  proved  that  on  the  follow- 
ing day  (the  29th)  about  two  or  three 
o'clock  in  the  afternoon,  he  met  with  the 
prisoner  at  Point  Pleasant  in  Mason 
county,  about  sixty  miles  below  Charleston. 

The  prisoner  offered  to  sell  him 
754      *the  horse,  and  a  bargain  was  struck 

for  the  sum  of  41  dollars  for  horse, 
saddle  and  bridle,  the  witness  paying  20 
dollars  in  money,  and  for  the  residue  ex- 
ecuting his  note  to  the  prisoner  by  the 
name  of  John  Martin,  which  he  represented 
to  be  his  true  name.  Witness  remarking 
that  the  horse  looked  gaunt  and  was  much 
stiffened,  the  prisoner  replied  that  it  was 
owing  to  the  length  of  the  journey,  as  he 
had  ridden  him  from  Culpeper  county  in 
Virginia.  The  prisoner  remained  at  Point 
Pleasant  until  nine  or  ten  o'clock  of  the 
following  day,  when  he  crossed  to  the  west 
side  of  the  Ohio  river,  as  the  steamboat 
Texas  approached  Point  Pleasant,  coming 
from  Charleston,  on  board  of  which  boat 
were  persons  in  pursuit  of  the  prisoner  and 
horse.  These  persons  obtained  from  the 
witness  the  horse  with  the  saddle  and 
bridle,  and  one  of  them  went  on  to  Gal- 
lipolis  without  finding  any  trace  of  the 
prisoner.  Witness  however  was  informed 
by  the  prisoner,  in  an  after  conversation, 
that  he  had  passed  Gallipolis,  and  waited 
for  a  boat  at  a  woodyard  below  that  town, 
at  which  point  he  got  on  board  the  steam- 
boat Hope.— P.  Scales  proved  that  he  first 
saw  the  prisoner  on  board  the  steamboat 
Hope,  which  had  stopped  at  Guyandotte  on 


her  way  down  the  Ohio  river:  that  for 
some  reason  the  prisoner  was  suspected  of 
having  stolen  the  horse  in  question,  and 
the  passengers  on  board  the  boat  refused  to 
travel  any  further  in  company  with  him : 
he  was  then  put  on  shore  by  order  of  the 
master.  When  first  interrogated  as  to  the 
charge  against  him,  the  prisoner  protested 
his  innocence,  and  professed  entire  igno- 
rance of  the  matter,  saying  he  would  stay 
six  months  in  the  place  in  order  to  shew 
his  innocence.  He  was  afterwards  arrested 
by  the  witness  and  another  individual,  on 
suspicion  of  this  guilt.  Upon  being  fur- 
ther (questioned,  he  said  his  name  was  John 
Martin,  and  that  he  had  purchased  the 
horse  of  Wilson  the  prosecutor,  and  sold 
him  to  the  witness  Middlecoff.  Upon  the 
road  to  Charleston,    whither   he    was 

755  *brought  by  the   witness  for  trial,  he 
observed  to  the   witness — **I    suppose 

you  would  like  to  know  the  whole  truth  in 
relation  to  this  matter,  and  I  will  tell  you. 
I  borrowed  the  horse  from  Wilson  to  ride  to 
Two  mile  creek,  but  when  I  borrowed  him 
I  did  not  intend  to  steal  him.  On  arriving 
at  Slaughter's,  I  got  to  drinking  and  be- 
came intoxicated,  and  was  persuaded  to  go 
off  with  the  horse;  and  at  another  grog 
shop  lower  down,  I  got  to  drinking  with 
others,  who  also  persuaded  me  to  go  off 
with  the  horse;  and  being  very  drunk  I 
kept  on,  and  sold  the  horse  to  Middlecoff 
at  Point  Pleasant."  But  no  evidence  was 
given  on  the  trial  tending  to  prove  that 
any  of  those  occurrences  tookplace  as  the 
prisoner  had  represented.  The  prisoner 
confessed  to  several  other  witnesses,  that 
he  had  sold  the  horse,  and  was  sorry  for 
what  he  had  done.  It  was  further  proved, 
for  the  prosecution,  that  the  prisoner's 
true  name,  and  the  only  one  by  which  he 
had  ever  been  known,  was  Joshua  Starkie. 
— And  this  was  all  the  evidence  for  the 
commonwealth. 

For  the  prisoner  it  was  proved,  that  he 
was  indebted  to  Mrs.  Miller  before  men- 
tioned, for  the  price  of  a  coat  and  panta- 
loons, and  that  after  being  committed  to 
jail  in  this  case,  he  returned  the  coat  to  her. 

The  cause  was  argued  here  in  writing, 
by  J.  Hendrick  for  the  petitioner.  He 
cited  1  Hale's  P.  C.  504;  Id.  208;  The  King 
V.  Banks,  Russ.  &  Ry.  C.  C.  L.  441. 

SUMMERS,  J.,  delivered  the  opinion  of 
the  court.  This  case  comes  before  us  on 
an  application  for  a  writ  of  error  to  a  judg- 
ment of  the  circuit  court,  on  a  verdict  con- 
victing    the     prisoner     of    horsestealing. 

When  the  prisoner  was  brought  up  to  re- 
ceive judgment,  his  counsel  moved  the  court 
to    set    aside   the   verdict  and  award  him  a 
new  trial,  on  the  ground  that  the   evidence 
did  not    warrant  the  conviction,  but 

756  shewed  a*breach  of  trust  only.     This 
motion  being  overruled,  an  exception 

was  taken,  and  in  the  bill  of  exceptions  the 
evidence  is  set  out  upon  which  the  present 
application  must  be  decided.  It  is  deemed 
unnecessary  to  recapitulate  that  evidence, 
because  it  is  peculiarly  the  province  of  the 
jury  to  determine  the  intent  with  which 
any  act  is  done;  and  here  the  testimony 
fully  warranted  the  conclusion  that  the 
prisoner  obtained  the  use  of  the  horse 
fraudulently,  and  with  intent  to  steal  him. 
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The  ground  urged  by  the  prisoner's  coun- 
sel is,  that  the  possession  of  the  horse  hav- 
ing been  acquired  by  the  consent  of  the 
owner,  no  subsequent  disposition  of  the 
animal  could  amount  to  felony.  The  au- 
thorities to  which  he  refers,  we  think,  do 
not  sustain  him  in  the  exclusion  of  the  ex- 
ceptions found  in  the  modern  cases.  Lar- 
ceny is  defined  in  the  early  authors  to  be 
**the  wrongful  taking  of  goods  with  intent 
to  spoil  the  owner  of  them,  causa  lucri." 
But  it  is  said  that  if  the  party  is  not  guilty 
of  a  trespass  in  taking  the  goods,  he  can- 
not be  guilty  of  a  felony  in  carrying  them 
away ;  and  that  in  this  case  the  consent  of 
the  owner  excludes  this  essential  feature 
of  larceny.  This,  however,  is  a  mistaken 
view  of  the  subject.  The  temporary  use  of 
personal  property  for  a  special  purpose  does 
not  change  the  iK)ssession,  as  shewn  by 
Littleton,  who  says,  j  71.  **If  I  lend  to 
one  my  sheep  to  dung  his  land,  or  my  oxen 
to  plough  the  land,  and  he  kills  my  cattle, 
I  may  have  trespass  notwithstanding  the 
lending."  The  possession  therefore  was 
not  changed  by  the   permission    to  ride  the 


horse  a  mile  or  two  and  return  him,  nor 
did  the  prisoner  thereby  acquire  a  special 
property,  or  any  legal  iK)ssession.  The 
riding  of  the  horse  and  selling  him,  under 
the  circumstances  shewn  by  the  evidence^ 
was  therefore  the  same  invasion  of  the 
owner's  possession,  as  if  the  license  fraud- 
ulently  obtained  had  not  been  given ;  and 
the  fraud  was  equivalent  to  force,  actual  or 

constructive. 
757  *We  think  the  law  well  settled,  that 

where  a  person  obtains  the  goods  of 
another  by  lawful  delivery,  without  fraud, 
although  he  afterwards  converts  them  to 
his  own  use,  he  is  not  guilty  of  felony ;  but 
if  such  delivery  be  obtained  by  any  fraud 
or  falsehood,  and  with  an  intent  to  steal, 
though  under  pretence  of  hiring,  borrow- 
ing, or  even  purchase,  where  no  credit  is. 
intended  to  be  given,  the  delivery  in  fact 
by  the  owner  will*  not  pass  the  legal  pos- 
session, so  as  to  save  the  party  from  the 
guilt  of  larceny.  Adopting  these  conclu- 
sions, the  judges  are  unanimous  in  over- 
ruling the  application  for  a  writ  of  error« 
Writ  of  error  refused. 
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ABATEMENT. 

1.  What  is  a  discontinuance  of  motion.  See  Mo- 
tion No.  2,  and 

Amis  ▼.  Kosrer.  221 

2.  What  is  no  abatement  of  motion  by  overseers  of 
tbe  poor.    See  Overseers  of  poor  No.  4.  and 

Cbapline  v.  Overseers  of  tbe  poor  Ac.,  281 

8.  Abatement  of  appeal  ag-ainst  corporation  by  ex- 
piration of  charter.    See  Corporation  No.  2,  and 
Rider  v.  Nelson  and  Albemarle  Union  Fac- 
tory. 164 
ABSCQNDING  DEBTOR. 
1.  An  attachment  asrainst  an  absconding  debtor 
most  be  resrular  on  its  face,  and  a  defect  appearlnsr 
thereon  cannot  be  supplied  by  averment. 

Jones  &  Ford  v.  Anderson  and  another,  808 

What  is  an  insufficient  attachment  bond. 
8.  An  attachment  against  an  absconding  debtor  is 
sued  out  in  the  name  of  a  partnership,  for  a  debt 
due  the  partnership:  the  bond  taken  is  the  bond  of 
F.  one  of  the  partners,  with  surety,  reciting  that  F. 
has  obtained  tbe  attachment,  and  conditioned  that 
If  he  shall  be  cast  in  the  suit,  he  shall  pay  all  costs 
and  damag-es  which  shall  be  recovered  asrainst  him: 
Held,  the  bond  is  naug-ht,  and  tbe  attachment  is 
therefore  illegal  and  void.  S.  C.       808 

ACCIDENT. 

1.  Where  an  unfinished  building'  is  destroyed  by 
accident  or  act  of  God,  who  shall  bear  the  loss.  See 
Contract  No.  9.  10.  and 

Clark  V.  Franklin.  1.  2 

2.  Affidavit  to  bill  for  setting  up  lost  bond.  See 
Lioss  of  bond,  and 

Thornton  v.  Stewart,  128 

ACCOUNT. 

1.  Effect  of  failure  to  except  to  account  reported 
by  commissioner.  See  Appellate  Jurisdiction  No.  4. 
and 

Foreman  v.  Murray  &  ux.  &  al..  418 

2.  How  account  will  be  taken  in  equity  between 
tenants  in  common.  See  Tenancy  in  common  No.  2, 
8,  and 

Kuffners  v.  Lewis's  executors  and  others.        721 
When  bill  for  account  does  not  lie. 

3.  Bill  in  chancery  by  A.'8  administrator  against 
B.'s  executor  alleges,  that  plaintiff  found  among-  A.'s 
papers  five  bonds  of  B.  three  executed  to  A.  and  two 
to  other  persons  who  had  transferred  (not  assigned) 
them  to  A.  and  also  many  accounts  and  charges  for 
wheat  and  other  thiufirs  sold  and  money  advanced 
by  A.  to  B.:  that  B.  in  his  lifetime  made  many  pay- 
ments to  A.  on  various  accounts,  but  there  was  a 
large  balance  due  to  A.'s  estate,  of  which  proof 
would  in  due  time  be  given  to  the  court  or  its  com- 
missioner: and  that  plaintiff  was  advised  his  rem- 
edy was  in  equity,  because  the  transactions  between 
A.  and^.  were  so  complicated  and  multifarious  that 
a  jury  could  not  settle  them.— because  many  of  the 
transactions,  and  the  payments  made  by  B.  could 
not  be  understood  by  any  tribunal,  without  the  aid 
of  defendant's  personal  knowledge  of  them,  and 
the  exhibition  of  his  testator's  books  In  his  posses- 
sion.—and  because  many  things  necessary  to  a  just 
settlement  would  be  excluded  from  the  considera- 
tion of  a  Jury  by  the  strictness  of  proceedings  at 
law:  On  demurrer  to  the  bill,  Hbld.  equity  has  no 
Jurisdiction  of  such  a  case. 

Bassett's  adm'r  &c.  v.  Cunninirham's  adm'r,    402 

4.  When  bill  against  executor  for  account  will  be 
barred  by  laches.    See  Laches  No.  7,  and 

Hayes  and  others  v.  Qoode  and  others,  462 

6.  Emancipated  slaves  not  entitled  to  account  of 
the  profits  received  during  their  iUeg-al  detention. 
See  Freedom  No.  8.  and 

Henry  and  others,   paupers,  v.  Bollar  and 
others.  19 

ACQUITTANCE. 
1.  What  is  no  acquittance  of  a  debt    See  Attorney 
at  law  No.  8,  8,  4.  Executors  and  administrators  No. 
4.  and 

Wilkinson  &  co.  v.  Holloway,  277 

Laidley  v.  Merrifleld,  846 

760        ^2.   Release   of  surety.    See  Principal  and 

surety  No.  4,  6,  and 

Ward  V.  Vass.  186 

Chichester's  adm'r  v.  Mason,  244 


ACTION. 
1.  For  wrongful  distress.    See  Case  No.  8,  8.  Vari- 
ance No.  2,  and 

dinger  v.  M'Chesney.  660 

8.  Action  of  covenant.    See  Covenant  No.  8,  8,  and 

Clark  V.  Franklin,  1 

Jarre tt '8  adm'rs  v.  Jarrett,  98 

8.  Action  on  bond  conditioned  to  indemnify.    See 

Indemnity,  and 

Beeson's  adm'r  v.  Stephenson,  107 

4.  Action  on  injunction  bond.  See  Injunction  bond 
No.  2.  3.  4.  and 

White  V.  Clay's  ex'ors.  68 

5.  Necessity  of  joint  Judg-ment  in  jointaction.  See 
Judgment  No.  4.  and 

Early  v.  Clarkson's  adm'r,  88 

6.  Effect,  in  action  of  tort  founded  on  contract,  of 
variance  between  contract  alleged  and  that  proved. 
See  Variance  No.  8.  and 

dinger  v.  M'Chesney,  660 

ACTS  OF  ASSEMBLY. 

See  Statutes  cited  and  construed. 

ADMINISTRATION. 

See  Executors  and  administrators. 

ADMISSION. 

Admission  of  one  partner,  made  after  dissolution 

of  partnership,  binds  the  other.    See  Partnership 

No.  2,  and  „„ 

Garland  v.  Ag-ee's  adm'r.  888 

ADVERSE  POSSESSION.         ^ 

Effect  of  such  possession  for  twenty  years. 

1.  In  case  by  the  owner  of  a  mill  agrainst  the  de- 
fendant for  causing  the  water  In  a  stream  to  flow 
back  so  as  to  obstruct  the  mill,  it  appeared  that  the 
defendant  claimed  under  a  person  who  had  obtained 
leave  to  build  a  mill  below  on  the  same  stream, 
agrreeably  to  an  inquest  which  provided  that  the 
water  was  not  to  be  dammed  higher  than  a  particu- 
lar log:  the  dam  being  raised  higher  than  the  log 
caused  the  water  to  flow  back  upon  the  plaintln; 
the  evidence  tended  to  shew  that  the  dam  had  been 
hifirher  than  the  log  for  more  than  twenty  years, 
but  that  the  plaintiff  had  complained  of  it,  denied 
the  right  so  to  raise  it,  and  threatened  to  sue:  Held. 
1.  the  use  and  enjoyment  by  the  defendant  and  those 
under  whom  he  claimed,  althoufirh  it  was  exclusive 
and  adversary,  and  existed  for  more  than  twenty 
years,  was  not  conclusive  evidence  of  the  defend- 
ant's right,  but  presumptive  merely:  2.  that  evi- 
dence tending  to  shew  that  such  use  and  enjoyment 
was  not  acquiesced  in,  but  the  right  thereto  con- 
tested, was  proper  evidence  to  rebut  the  presump- 
tion. 

Nichols  V.  Aylor.  6*6 

How  treated  in  equity. 

2.  Case  in  which  defendants,  holding  adversely  to 
the  plaintiffs,  were  treated  as  tenants  in  common 
with  the  plaintiffs. 

Ruffners  v.  Lewis's  ex'ors  and  others,  721 

8.  In  what  case  equity  will  take  jurisdiction  of  bill 

to  recover  land  against  defendants  holding*  adverse 

possession.    See  Insolvent  No.  2,  and         S.  C       720 

AFFIDAVIT, 

1.  To  bill  for  relief  on  lost  bond.  See  Loss  of  bond, 
and 

Thornton  v.  Stewart,  128 

2.  Who  may  make  the  affidavit  of  illeffal  detention 
in  custody,  on  petition  for  habeas  corpus.  See  Ha- 
beas corpus  No.  1,  and 

De  Lacy  v.  Antoine  and  others,  488 

AGENT. 

1.  Concerning  powers  of  attorney  at  law  employed 
to  collect  a  debt,  see  Attorney  at  law  No.  2,  8.  4,  and 

Wilkinson  &  co.  v.  Holloway,  277 

2.  Who  is  the  authorized  agent  of  purchaser,  to 
sign  contract  for  land.  See  Auction  and  Specific 
execution,  and 

Smith  V.  Jones,  166 


AGREEMENT. 


See  Contract. 
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ALIENS. 
In  wbat  case  foreicrners  of  colour,  claimed  as 
slaves  of  foreign  owners,  may  be  liberated  on  ha- 
beas corpus.    See  Habeas  corpus,  and 

De  Lacy  v.  Antoine  and  others,  488 

AMENDMENT. 
1.  Amendment  of  recocrnizance  taken  In  criminal 
cause,  where  it  has  been  subsequently  altered  by 
interpolation.    See  Recofirnizance,  and 

Bias  and  another  y.  Floyd  firovernor,  640 

761  ^Amendments   at  subsequent  term. 

2.  Quere  whether,  in  case  of  an  order  made  by 
the  court  of  appeals,  but  the  entry  omitted  by  inad- 
vertence of  the  court  or  misprision  of  the  clerk, 
such  omission  may  be  corrected  at  a  subsequent 
term?  And  per  Tucker,  P.,  it  seems  that  it  may. 
Emory  and  others  v.  Ersklne.  267 

8.  In  what  case  omission  to  enter  order  granting 
supersedeas  cannot  be  corrected  at  a  subsequent 
term.  See  Writs  of  error  and  supersedeas  No.  2. 
and  S.  C,       267 

4  What  is  a  clerical  error  amendable  at  a  subse- 
quent term.    See  Judgment  No.  1.  and 

Sbelton's  ex'ors  v.  Welsh's  adm'rs,  175 

Plea  to  amended  declaration. 

5.  What  will  be  considered  a  plea  to  amended  dec 
laration.    See  Declaration  No.  9,  and 

Power  y.  Ivie,  147 

ANSWER. 
What  is  no  answer. 

1.  A  defendant  in  chancery  prepares  an  answer 
admitting-  the  alleg-ations  of  plaintiff's  bill,  and  it  Is 
certified  as  sworn  to,  but  the  person  certifying  the 
affidavit  does  not  style  himself  In  the  certificate  a 
Justice  of  the  peace,  nor  is  otherwise  proved  to  be  a 
magistrate  empowered  to  administer  oath :  defend- 
ant dies,  and  this  paper  so  certified  is  afterwards 
filed  in  the  clerk's  office:  Held,  it  Is  not  the  answer 
of  the  party,  nor  evidence  In  the  cause. 

Sitlingtons  v.  Brown  and  others,  271 

Defence  by  answer. 

2.  The  defence  of  purchaser  for  valuable  consider- 
ation without  notice,  may  be  made  by  answer  as 
well  as  by  plea. 

Donnell  and  Preston  v.   King's  heirs  and  dev 

isees,  898 

Answer  and  demurrer  to  same  matter. 

8.  A  defendant  In  chancery  Iti  Virginia  may,  at  the 

same  time,  answer  and  demur  to  the  same  matter  in 

the  bill;  dissentlente  Tucker,  P. 

Bassett's  adm'r  &c.  v.  Cunningham's  adm'r.    402 
Answer  to  bill  of  review. 
4.  How  answer  to  bill  of  review  shall  be  restricted. 
See  Review  No.  2,  and 

Thornton  v.  Stewart,  128 

APPELLATE  JURISDICTION. 

1.  When  right  to  supersedeas  will  be  barred  by 
lapse  of  time.  See  Writs  of  error  and  supersedeas 
No.  2.  and 

Emory  and  others  v.  Ersklne,  267 

2.  Dismission  of  appeal  for  want  of  jurisdiction. 
See  Consolidation,  and 

Claiborne  v.  Gross  and  others,  881 

8.  Abatement    of  appeal  against  corporation  by 

expiration  of  charter.    See  Corporation  No.  2.  and 

Rider  v.  Union  factory,  154 

What  objections  will  be  disregarded  in  appellate 
court 

4.  In  suit  by  ward  against  guardian  for  settlement 
of  the  guardianship  accounts,  the  bill  insists  that 
the  guardian  should  be  charged  with  interest  which 
he  has  not  actually  received,  and  the  guardian,  by 
his  answer,  contests  the  charge;  but  he  files  no  ex- 
ception to  the  account  reported  by  the  commissioner, 
which  makes  the  charge  of  interest,  and  is  the 
foundation  of  the  decree  against  the  firuardian: 
Held,  it  Is  too  late  In  the  appellate  court  to  object 
to  the  decree  on  this  ground;  dissentlente  Brock en- 
BROUQH.  J.,  and  Tucker,  P. 

Foreman  v.  Murray  &  ux.  &  al.,  412 

6.  What  objection  will  not  avail  In  appellate  court 
to  set  aside  verdict.    See  Argument  of  cause,  and 
Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

6.  When  appellate  court  will  not  grant  new  trial 
on  ground  of  new  evidence  discovered  since  the 
verdict    See  New  trial  No.  6,  and 

Callaghan  v.  Kippers,  608 

Reversal  of  Judgment  or  decree. 

7.  Practice  on  reversing  jud^rment  for  defect  in 
declaration.    See  Declaration  No.  8.  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  176 


8.  Practice  on  reversing  dismission  of  bill  of  re- 
view.   See  Review  No.  8,  and 

Thornton  v.  Stewart,  128 

ARBITRATION. 
Right  of  overseersbf  poor  to  submit  to  arbitration. 
See  Overseers  of  poor  No.  8.  and 

Chapline  v.  Overseers  of  the  poor  &c.  281 

ARGUMENT  OF  CAUSE. 
Rig-ht  to  open  and  conclude. 
Where  the  g-eneral  iqsue  is  not  pleaded,  but  special 
matter,  the  proof  of  which  rests  on  the  defendant, 
it  may  be  proper  for  the  court  in  which  the  cause  is 
pending,  to  allow  his  counsel  to  begin  thearimment 
and  have  the  reply.    But  be  this  as  it  may,  the  fail- 
ure of  the  court  below  to  allow  the  defendant's 
counsel  to  open  and  conclude,  is  not  of  itself 
762     ^sufficient  ground  for  an  appellate  court  to  set 
aside  a  verdict  not  appearing  to  be  contrary  to 
evidence. 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

ASSIGNMENT  OF  BREACHES. 

1.  In  covenant.    See  Covenant  No.  2,  8,  and 
Clark  V.  Franklin,  I 
Jarrett's  adm'rs  v.  Jarrett,                                  98 

2.  In  action  on  Injunction  bond.  See  Injunction 
bond  No.  2,  and 

White  V.  Clay's  ex'ors,  68 

ATTACHMENT. 

1.  See  Absconding  debtor,  and 

Jones  &  Ford  v.  Anderson  and  another.  808 

2.  Case  will  He  for  suinsr  out  an  attachment  for 
rent  maliciously  and  without  probable  cause. 

dinger  v.  M'Chesney,  660 

ATTORNEY  AT  LAW. 

1.  Concerning-  the  right  to  open  and  conclude  argu- 
ment see  Argument  of  cause,  and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

Attorney  cannot  commute  the  debt  due  client 

2.  An  attorney  at  law  employed  to  collect  a  debt 
may  receive  payment  In  money,  but  has  no  author- 
ity to  accept  any  thing  else  in  satisfaction. 

Wilkinson  &co.  v.  Holloway.  277 

8.  Therefore,  where  an  attorney  employed  to  col- 
lect a  debt  discounts  from  it  a  debt  he  himself  owes 
the  debtor,  and  takes  for  the  balance  the  debtor's 
assignment  of  a  bond  of  third  persons,  the  creditor 
is  not  bound  by  such  arrang-ement  S.  C      277 

What  is  no  ratification  of  attorney's  act  In  com- 
muting the  debt 
4.  An  attorney  at  law.  employed  to  collect  a  debt 
takes  in  satisfaction  thereof  the  debtor's  assignment 
to  the  creditor,  of  a  bond  of  third  persons  held  by 
the  debtor,  and  institutes  a  suit  on  the  assigned 
bond  ag-ainst  the  obligors:  the  creditor  prosecutes 
the  suit,  which  is  long  pending,  and  pays  the  costs 
incurred  therein:  Held,  the  creditor  does  not 
thereby  ratify  the  act  of  the  attorney  in  commutinfr 
the  original  debt;  and  the  recovery  asalnst  the 
obligors  in  the  assigned  bond  having-  proved 
unvailinff,  the  debtor's  orlerinal  liability  still  con- 
tinues: dissentlente  Tucker,  P. 

Wilkinson  &  ca  v.  Holloway.  277 

AUCTION. 
What  writing  and  signature  will  charge  purchaser. 
In  sales  at  auction,  the  auctioneer  is  the  agent 
both  of  vendor  and  vendee:  and  his  note  or  entry 
on  his  account  sales,  of  the  sale,  the  price  and  the 
purchaser's  name,  is  a  sufficient  note  in  writing  of 
the  agreement  signed  by  a  person  thereto  author- 
ized by  the  purchaser,  within  the  meaning-  of  the 
statute  of  frauds.  It  is  the  same  thing,  if  the  note 
or  entry  on  the  account  sales  Is  made  by  a  clerk  of 
the  auctioneer. 

Smith  V.  Jones,  165 

AUTHENTICATION. 

1.  What  Is  no  answer  In  chancery,  for  want  of  due 
authentication.    See  Answer  No.  1,  and 

Sitlingtons  v.  Brown  and  others.  271 

Copy  of  will  from  another  state. 

2.  A  copy  of  a  will  and  of  the  probat  thereof  in  a 
court  of  N.  Carolina  Is  offered  In  evidence:  it  is  au- 
thenticated by  a  certificate  of  the  clerk  of  the  court 
under  his  seal  of  office,  and  by  a  certificate  of  the 
presiding  Justice  of  the  court  that  the  clerk's  certi- 
ficate (not  his  attestation)  Is  In  due  form:  Kvld,  the 
authentication  is  proper  according  to  the  act  of 
congress  of  May  26, 1790.  and  that  act  not  the  act  of 
March  27,  1804,  is  applicable  to  the  case:  and  there- 
fore the  copy  is  proper  evidence  In  our  courts. 

Gorntov.  Bonney.  284 
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AVERMENT. 
Cannot  supply  defect  appearlnsr  on  face  of  attach- 
ment   See  Abscondinfir  debtor  No.  1,  and 

Jones  &  Ford  ▼.  Anderson  and  another,  806 

BAIL. 
Ca.  sa.  to  charge  special  bail. 
1.  To  entitle  a  jndsrment  creditor    to    recourse 
ag-ainst  special  bail,  it  is  sufficient  that  a  ca.  sa. 
afi-ainst  the  debtor  has  been  directed  to  the  sheriff 
of  the  county  where  the  action  was  brousrht  and 
.  judsrment  recovered,  and  returned  by  him  non  est 
inventus,  thousrh  the   debtor    reside    in    another 
county. 

Branch  and  others  v.  Webb,  871 

788  *Retum  day  of  scire  facias. 

2.  A  scire  facias  acralnst  special  bail  may  be 
made  returnable  at  rules  in  the  clerk's  office. 

S.  C,  871 
What  surrender  of  principal  is  not  in  time. 
8.  When  a  scire  facias  asrainst  special  bail  is  re- 
turnable at  rules  on  the  first  Monday  of  the  month, 
the  return  day  is  the  appearance  day,  and  the  proc- 
ess beinff  returned  executed,  a  surrender  of  the 
principal  on  the  return  day  is  not  in  time  to  dis- 
charfire  the  bail,  under  the  statute  1  Rev.  Code,  ch. 
128,  $  54.  S.  C,       871 

Bail  in  criminal  cases. 
4.  How  a  recofirnizance  taken  from  a  criminal  and 
his  sureties,  and   subsequently   altered,    may    be 
amended;  and  effect  of  such  amendment.    See  Re- 
cufirnizance,  and 

Bias  and  another  v.  Floyd  governor,  640 

BAILMENT. 
Bailee's  liability  for  loss  of  slave  hired. 

Plaintiff  hires  a  slave  to  defendant  to  work  in  his 
coal  pits,  and  the  slave  beinfir  one  evening  at  work 
in  one  of  the  pits  with  other  labourers,  they  are  all 
sickened  by  foul  air.  and  are  drawn  out;  next 
morning  the  overseers  of  the  pits  sends  down  the 
foreman,  a  trustworthy  and  experienced  slave,  to 
examine  with  a  lamp  and  ascertain  whether  the 
foul  air  has  left  the  pit  (which  is  the  usual  course 
of  examination  in  such  cases)  and  the  foreman  re- 
ports that  the  foul  air  is  ffone;  the  labourers,  ten 
in  number,  again  descend,  are  again  sickened  by 
foul  air.  and  plaintiff's  slave  is  killed  by  it  before 
he  can  be  drawn  out  of  the  pii,  which  has  a  single 
shaft.  70  feet  deep,  and  admitting  only  one  bucket, 
capable  of  raising-  but  one  or  at  most  two  persons  at 
a  time:  In  an  action  on  the  case  to  recover  dam- 
ages for  the  loss  of  the  slave,  the  jury,  on  these 
facts  proved  by  defendant's  overseer  of  the  pits, 
who  is  plaintiff's  sole  witness,  find  a  verdict  for 
plaintiff,  and  the  court,  overruling  defendant's 
motion  to  set  aside  the  verdict  as  contrary  to  evi- 
dence, give  judgment  thereon  for  the  plaintiff— And 
judgment  affirmed,  by  the  equal  division  of  this 
court 

Randolph  v.  Hill.  888 

BANK  NOTE. 

Concerning  the  right  to  recover  back  the  amount 
paid  in  exchange  for  a  counterfeit  bank  note,  see 
Payment  No.  2.  Laches  No.  10,  and 

Pindall's  ex'ors  v.  Northwestern  bank,  617 

BAR. 

1.  When  special  plea  In  bar  is  too  late.  See  Limi- 
tation No.  2,  and 

Clopton's  adm'r  v.  Clarke's  ex'or,  826 

2.  What  cannot  be  pleaded  in  bar  of  action  on  a 
specialty.    See  Specialty  No.  4,  5,  and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  601 

3.  What  is  an  insufficient  plea  of  usury.  See 
Usury  No.  8,  and         *  S.  C,       601 

BEQUEST 
See  Will. 

BILL  IN  EQUITY. 

1.  Bill  of  review.    See  Review  No.  2, 8.  and 
Thornton  v.  Stewart,  128 

2.  Supplemental  bill  in  nature  of  bill  of  review. 
See  Supplemental  bill,  and 

Laidley  v.  Merrifleld,  846 

8.  Answer  to  bill.    See  title  Answer. 

4.  When  demurrer  lies  to  bill  for  account  See 
Account  No.  8,  and 

Bassett's  adm'r  &c.  v.  Cunning-ham's  adm'r,     402 
6.  What  is  a  dismission  of  bill  within  intent  of 
covenant    See  Covenant  No.  1,  and 

Laidley  v.  Merrifleld,  846 

BILL  OF  EXCEPTIONS. 
When  bill  of  exceptions  to  opinion  of  court  re- 
fusing- new  trial  will  be  regarded  as  defective.    See 
New  trial  No.  6.  and 

Callagrhan  v.  Kippers.  608 


BILL  OF  EXCHANGE. 
What  Is  a  VirfiTinia  bill. 

1.  A  foreign  bill  of  exchange  for  sterling  money, 
drawn  by  merchants  of  Petersburg,  Virginia,  on  a 
merchant  at  Liverpool,  and  dated  at  Petersburg, 
expresses  on  its  face  that  it  was  drawn  for  current 
money  there  received,  but  does  not  express  the 
amount  of  current  money  received  for  it;  the  bill 
is  indorsed  by  merchants  of  Petersburg,  at  Peters- 
burg; and  the  bill  is  so  drawn  and  indorsed,  for  the 
accommodation  of  the  drawers,  with  purpose  to 
send  it  to  New  York  to  be  there  sold,  and  it  is  sent 
to  New  York  accordingly,  and  there  negotiated ;  the 
bill  is  returned  protested:  in  assumpsit  by  the  New 
York  holder  against  the  drawers,  quere  whether, 
upon  the  construction  of  the  statute  I  Rev.  Code, 
ch.  126,  S  1,  4,  this  bill  is  to  be  regarded  as  a  New 
York  bill  of  exchange,  or   a   Vlrsrinia  bill?   Two 

judges  hold  that  it  is  a  New  York  bill,  and 
764     twothatitisa*Virfiinlabill;  the  other  jud^e 

holds  that  upon  the  pleadings  in  this  case  it 
must  be  regarded  as  a  Virginia  bill,  it  beinr  counted 
upon  in  the  declaration  as  a  Vlrsrinia  bill,  the  action 
founded  on  the  statute  of  Virfirinia,  and  damages 
claimed  and  given  by  the  verdict  accordiuff  to  the 
statute. 

Nelson  V.  Fotterall,  180 

What  is  a  sufficient  presentment  and  refusal  of  ac- 
ceptance of  foreign  bill. 

2.  A  foreign  bill  of  exchange  drawn  on  Liverpool 
is  presented  to  the  drawee,  and  acceptance  refused : 
and  the  bill  is  proved  to  have  been  afterwards  pre- 
sented to  a  clerk  at  the  drawee's  counting  house  by 
the  notary  in  whose  hands  it  was  put  for  protest: 
and  acceptance  being  by  him  refused,  the  bill  is 
protested  by  the  notary:  quere.  whether  it  is  nec- 
essary to  prove  that  the  clerk  at  the  drawee's  counts 
ing  house  was  the  clerk  of  the  drawee  authorized  to 
accept  or  refuse  acceptance  of  bills  drawn  on  the 
drawee?   It  seems  that  it  is  not  necessary. 

S.  C.  179 
8.  It  seems,  that  a  presentment  of  a  bill  to  the 
drawee  at  Liverpool,  by  a  clerk  of  a  notary  there, 
and  on  refusal  of  acceptance  to  the  clerk,  a  protest 
made  by  the  notary,  is  regular;  especially  as  it  ap- 
peared in  proof,  that  it  is  the  usage  at  Liverpool  for 
notaries  there  to  present  bills  by  their  clerks,  and 
in  case  of  refusal  to  accept  or  pay  upon  such  pres- 
entation, for  the  notaries  to  make  protest 

S.  C.  180 
Proof  of  protest  of -foreign  bill. 

4.  A  protest  of  a  foreign  bill  of  exchange,  in  a 
foreign  country.  Is  proved  by  the  notarial  seal;  but 
the  protest  is  only  prima  facie,  not  conclusive,  evi- 
dence of  the  dishonour  of  the  bill.  S.  C,  180 
What  should  be  left  to  jury  on  question  of  due 

diligence  in  protesting. 

5.  In  assumpsit  by  indorsee  against  drawers,  on  a 
foreign  bill  of  exchange  drawn  by  merchants  in 
Virginia  on  a  merchant  of  Liverpool,  it  appears, 
that  the  bill  was  presented  to  drawee  at  Liverpool, 
and  acceptance  refused,  on  27th  March,  and  that  the 
bill  was  put  Into  a  notary's  hands  for  the  purpose  of 
protest,  on  the  28th :  Held,  It  was  properly  left  to 
the  jury  to  decide,  upon  the  evidence,  whether  the 
refusal  of  the  drawee  to  accept  was  within  or  after 
business  hours  of  the  27th.  so  that  the  bill  could  be 
put  into  the  notary's  hands  on  that  day,  or  not 
until  the  next  day.  S.  C.       179 

BOND. 

1.  Effect  of  fraud  In  procurement  of  bond.  See 
Laches  No.  1,  and 

Haden  v.  Garden.  167 

2.  What  is  an  insufficient  attachment  bond.  See 
Absconding  debtor  No.  2,  and 

Jones  &  Ford  v.  Anderson  and  another,  308 

8.  When  bond  of  one  partner  is  no  extlniniish- 
ment  of  the  debt  due  by  the  firm.  See  Partnership 
No.  8,  and 

Gait's  ex'ors  v.  Calland's  ex'or,  694 

4.  What  is  an  insufficient  plea  in  bar  to  action  on 
a  bond.    See  Specialty  No.  4,  6,  and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  601 

6.  Concerning  injunction  bond  and  action  thereon, 
see  Injunction  bond,  and 

White  V.  Clay's  ex'ors,  68 

6.  Affidavit  to  bill  for  relief  on  lost  bond.  See 
Loss  of  bond,  and 

Thornton  V.  Stewart  128 

BREACH. 

1.  Assignment  of  breaches  in  covenant  See  Cove- 
nant No.  2.  8.  and 

Clark  V.  Franklin,  i 

Jarrett's  adm'rs  v.  Jarrett  98 

2.  What  is  a  breach  of  the  condition  of  an  injunc- 
tion bond.     3ee  Injunction  bond  No.  2,  and 

White  V.  Clay's  ex'ors,  68 
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CASE. 

1.  Liability  of  bailee  for  loss  of  blred  slave.  See 
Bailment,  and 

Randolph  ▼.  HiU.  883 

When  action  lies  for  wrong-f al  distress. 

2.  Where  a  distress  is  made  for  rent  pretended  to 
Ije  due,  when  In  truth  there  is  none  due,  and  the 
ffoods  distrained  are  not  sold,  the  remedy  is.  by 
action  at  common  law,  and  trespass  may  be  main- 
tained; but  the  party  sainsr  is  notoblifired  to  brinff 
trespass:   he  may  waive  the   trespass    and  brinff 

Olin^erv.  M'Chesney,  060 

8.  The  circumstance  that  the  party  distrained 
upon  sued  out  a  writ  of  replevin  which  was  never 
prosecuted,  will  not  prevent  him  from  maintaining 
caw  for  the  wronsrful  distress.  Case  will  lie  for 
suinsr  out  an  attachment  for  rent  maliciously  and 
without  probable  cause. 

S.  C.       660 

CERTIFICATE. 
Incompetency  of  postmaster  sreneral's  certificate, 
as  evidence.    See  Evidence  No.  9,  and 

Wilkinson  v.  Jett.  115 

765  ♦CHARTER. 

Effect  of  expiration  of  charter.    See  Corpo- 
ration No.  2.  and 

Rider  v.  Union  factory,  164 

CHATTEL. 

1.  What  amounts  to  a  complete  ffift  of  a  slave. 
See  Slaves,  free  negroes  and  mulattoes  No.  1,  3,  and 

Brown  v.  Handley,  119 

2.  What  is  a  loan,  not  a  firif t,  of  a  slave.  See  Gift 
No.  2.  and 

Mahon  v.  Johnston,  817 

8.  Right  to  Increase  of  slave  given  in  futuro.  See 
Slaves,  free  neg-roes  and  mulattoes  No.  4,  and 

Patterson  v.  Franklin,  500 

4.  What  amounts  to  larceny  of  a  chattel  See 
Larceny,  and 

Starkie  v.  Commonwealth.  758 

CIRCUIT  SUPERIOR  COURTS. 
Writ  of  error  to  Judg-mentof  county  court  erro- 
neously allowed  by  Judge  in  vacation.    See  County 
courts  No.  2,  and 

Amis  V.  Koger,  221 

CLAIM. 
When  party  in  possession  cannot  come  into  equity 
to  be  quieted  in  his  title  against  a  claimant    See 
Equitable  jurisdiction  No.  12,  and 

Bush  V.  Martins,  820 

CLERICAL  MISPRISION. 

I.  What  misprision  is  immaterial.    See  Issue,  and 

White  V.  Clay's  ex'ors.  68 

\        2.  What  error  is  amendable  at  a  subsequent  term. 

See  Judflrment  No.  1,  Writs  of  error  and  supersedeas 

No.  2,  Amendment  No.  2.  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  175 

Emory  and  others  v.  Erskine,  267 

COMITY. 
See  Habeas  corpus  No.  4,  5.  and 
De  Lacy  v.  Antoine  and  others, 

COMMON— Tenancy  in. 
See  Tenancy  in  common,  and 
Ruffners  v.  Lewis's  ex'ors  and  others. 
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COMPANY. 


See  Corporation. 


COMPETENCY  OF  EVIDENCE. 
See  Evidence. 

CONCURRENT  JURISDICTION. 
1.  Ouster  of  equitable  Jurisdiction  by  neg-lect  to 
defend  at  law.    See  Laches  No.  1.  2.  3,  4,  5. 

8.  Effect    of  failure  to  caveat    See  Patent  No. 
2,  and 

Donnell  and  Preston   v.  King's    heirs  and 
devisees.  898 

CONDITIONAL  JUDGMENT. 
In  what  case  enquiry  of  damages  must  be  awarded. 
See  Judgment  No.  1.  and  * 

Shelton's  ex'ors  v.  Welsh's  adm'rs.  176 

CONFESSION  OF  JUDGMENT. 
What  confession  at  a  monthly   term  of  county 
court  is  void.    See  County  courts  No.  1.  and 

Wynn  v.  Scott.  68 

CONSOLIDATION. 
Two  creditors  by  several  judgments  file  separate 
bills  in  chancery,  impeaching-  a  conveyance  of  land 


made  by  the  debtor,  as  fraudulent:  the  chancellor, 
on  the  motion  of  one  of  the  plaintiffs,  consolidates 
the  causes,  but  the  final  decree  dismisses  the  bills 
respectively,  and  the  plaintiffs  respectively  appeal: 
HsLD,  1.  The  order  of  consolidation  was  improper; 
by  Cabb  and  Bbockbnbsouoh.  J.—X  The  amount 
in  controversy  in  one  of  the  suits  being-  insufficient 
to  give  this  court  Jurisdiction,  the  appeal  in  that 
suit  shall  be  dismissed,  but  without  costs— 8.  The 
decree  in  the  other  cause  being  reversed  for  error, 
and  the  cause  remanded  to  the  court  of  chancery, 
the  creditor  whose  appeal  was  dismissed  shall  be 
made  a  party. 

Claiborne  v.  Gross  and  others.  S81 

CONTRACT. 

1.  Construction  of  covenant  to  collect  and  account 
for  a  debt    See  Covenant  No.  8.  and 

Jarrett's  adm'rs  v.  Jarrett,  88 

2.  Construction  of  covenant  for  dismission  of  a 
chancery  suit.    See  Covenant  No.  1,  and 

Laidley  v.  Merrifleld.  S4« 

8.  What  will  be  construed  a  usurious  contract 
See  Usury  No.  1,  and 

Bank  of  the  Valley  v.  Strlblin^'s  ex'or.  96 

4.  What  contract  is  not  usurious.  See  Usury  Na 
8,  8,  and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors.  501 

5.  What  agreement  does  not  constitute  a  partner- 
ship.   See  Partnership  No.  1,  and 

Wilkinson  v.  Jett  115 

6.  What  amounts  to  a  complete  ffift  of  a  slave. 
See  Slaves,  free  negroes  and  mulattoes  No.  1.  2.  and 

Brown  V.  Handley.  119 

766        *7.  What  is  a  loan,  not  a  gift,  of  a  slave.    See 
Gift  No.  2,  and 
Mahon  v.  Johnston.  817 

8.  To  whom  increase  of  slave  given  in  futuro  be- 
longs. See  Slaves,  free  negroes  and  mulattoes  No. 
4,  and 

Patterson  v.  Franklin.  GOO 

Recovery  on  contract  partly  performed. 

9.  Upon  one  entire  contract  to  perform  carpen- 
ter's work,  the  carpenter  is  entitled  to  recover  the 
price  of  the  work  actually  done,  though  the  whole 
is  notcompleted,  if  the  employer  either  prevents  him 
from  completing  the  whole,  or  refuses  to  permit 
him  to  complete  it  except  on  such  conditions  as  he 
has  no  right  to  impose:  And  if  the  work  partly  done 
is  destroyed  by  accident  or  act  of  God,  much  more 
in  consequence  of  the  employer's  own  negligence, 
the  employer  has  no  right  to  insist  that  the  carpen- 
ter shall  bear  the  loss. 

Clark  V.  Franklin.  1.  2 

10.  A  carpenter  undertaking  to  build  a  house  on 
the  land  of  another  cannot  be  bound  to  insuft:  the 
house  against  accident  or  tempest  until  fnllycom- 
pleted,  without  agreement  to  that  purpose,  express 
or  plainly  implied,  and  valuable  consideration  for 
the  risque;  and.  in  case  of  loss  by  such  causes, 
before  the  work  completed,  the  carpenter  is  enti- 
tled to  compensation  for  the  work  actually  done  at 
the  contract  prices;  but  If  the  defendant  prevents 
him  from  rebuilding  and  completing  the  work  ac- 
cording to  contract  he  is  not  entitled  to  the  con- 
tract prices  for  the  work  remaining  to  be  done,  but 
only  to  damages  for  being  deprived  of  the  benefit 
of  the  contract  S.  C,       2 

Construction  of  lease  for  determinate  period. 

11.  See  Landlord  and  tenant  Na  2,  8.  and 
Harris  v.  Carsoo.  682 

Validity  of  contract. 

12.  What  contract  for  the  purchase  of  land  is 
valid  within  the  statute  of  frauds.  See  Auction 
and  Specific  execution,  and 

Smith  V.  Jones,  165 

18.  When  bond  is  avoided  by  fraud  in  the  procure- 
ment   See  Laches  No.  1,  and 

Haden  v.  Garden,  157 

14.  See  Usury,  and 

Bank  of  the  Valley  v.  Stribling's  ex'or.  26 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

Variance  between  allegation  and  proof  of  contract 

15.  See  Recognizance  and  Variance  No.  8,  and 
Bias  and  another  v.  Floyd  governor,  640 
dinger  v.  M'Chesney.  660 

CONVEYANCE. 

1.  See  Mortgages  and  trusts. 

2.  How  conveyance  should  be  made  of  land  sold 
under  statute  of  February  9. 1814.  for  nonpayment 
of  taxes.    See  Taxes,  and 

Wilsons  V.  Bell,  tt 

8.  Relief  to  Judgment  creditor  against  debtor's 
fraudulent  conveyance.  See  Judgment  creditor 
No.  8,  and 

Claiborne  v.  Gross  and  others,  881 
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COPY. 
See  Anthentlcatlon  No.  2,  and 
Qomto  V.  Bonney,  834 

CORPORATION. 

1.  The  overseers  of  the  poor  are  a  corporate  body 
^tao  can  maintain  a  suit. 

Chapllne  v.  Overseers  of  the  poor  &c.,  281 

2.  Bill  against  a  public  company  incorporated  for 
a  limited  time,  dismissed  by  the  court  of  chancery, 
and  plaintiff  appeals  from  the  decree;  pending-  the 
appeal,  the  charter  of  the  company  expires  by 
efflux  of  time:  Held,  the  appeal  must  abate. 

Rider  v.  Union  factory.  154 

COSTS. 
When  dismission  of  appeal  from  decree  shall  be 
without  costs.    See  Consolidation,  and 

Claiborne  v.  Gross  and  others.  881 

COTENANT3. 
See  Tenancy  In  common,  and 
Ruffners  v.  Lewis's  ex'ors  and  others, 
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COUNTERFEIT  NOTE. 
Concemlnsr  right  to  recover  back  amount  paid  In 
€xchang-e  for  counterfeit  bank  note,  see  Payment 
No.  2,  Laches  No.  10.  and 

PlndaU's  ex'ors  v.  Northwestern  bank,  617 

COUNTY  COURTS. 
Jurisdiction  at  monthly  terms. 

1.  A  county  court  has  no  jurisdiction  at  a  monthly 
term.  In  any  suit  at  law  where  the  value  In  contro- 
versy exceeds  30  dollars;  and  therefore  a  confession 
of  judgment  for  a  debt  of  larger  amount  en- 
tered at  a  monthly  term  of  a  county  court.  Is  of  no 
effect  whatever. 

Wynn  v.  Scott,  68 

Writ  of  error  to  judgment  of  county  court. 

2.  The  judge  of  a  circuit  court.  In  vacation,  allows 

a  writof  error  to  a  judgment  of  a  county  court; 
767  but  the  writ  of  'error  is  dismissed  at  the  next 
term  of  the  circuit  court  as  Improvldently 
allowed,  since  the  judge  In  vacation  had  no  au- 
thority to  allow  It;  then  a  writ  of  error  Is  prayed 
in  term  time,  and  denied :  Held,  the  writ  of  error 
allowed  by  the  judge  In  vacation  was  properly  dis- 
missed; but  as  the  judgment  of  the  county  court 
was  erroneous.  It  was  error  in  the  circuit  court  not 
to  allow  the  writ  prayed  In  term  time. 

Amis  V.  Koger,  221 

COVENANT. 
I.  Construction. 

1.  A  debtor  executes  a  trust  deed  for  securing  the 
debt.  %nd  the  trustees  llle  a  bill  against  him  to  en- 
force the  deed;  pending  the  suit,  he  engages  a  third 
person  to  defend  It  for  him.  and  covenants,  that  If 
the  suit  be  decided  In  his  favour,  or  the  bill  be  dis- 
missed, he  will  give  the  covenantee  a  mortgasre  of 
the  subject  In  controversy;  the  cause  never  comes 
to  a  hearing,  but  the  bill  Is  dismissed  as  to  one  of 
the  trustees  on  his  own  motion,  and  as  to  the  other 
by  consent  ot  his  and  defendant's  counsel:  Held, 
this  Is  a  dismission  within  the  terms  and  intent  of 
the  covenant,  and  the  covenantee  Is  entitled  to  his 
mortjrage. 

Laldley  v.  Merrlfleld,  846 

II.  Sufficiency  of  declaration. 

2.  In  covenant  by  F.  against  C.  the  declaration 
sets  forth  a  covenant  whereby  plaintiff,  a  carpenter, 
undertook  the  carpenter's  work  of  a  wooden  house 
for  defendant,  at  certain  specified  prices  per  piece, 
the  whole  to  be  done  In  a  workmanlike  manner,  and 
defendant  contracted  to  furnish  the  materials  as 
they  should  be  wanted;  and  alleged  that  plaintiff 
entered  upon  and  executed  a  greatpartof  the  work; 
and  then  alleged  breaches,  1.  that  defendant  did 
not  furnish  materials,  and  2.  that,  In  consequence 
of  defendant's  own  negligence,  after  plaintiff  had 
erected  tbe  house  and  executed  a  large  portion  of 
the  work,  the  house  was  blown  down  by  tempest, 
and  defendant  refused  to  pay  the  plaintiff  for  the 
work  that  had  been  done:  Held,  the  declaration 
is  ffood  upon  general  demurrer. 

Clark  V.  Franklin,  ^  1 

8.  In  covenant,  on  a  covenant  whereby  defendant 
acknowledges  that  he  has  received  from  plaintiff 
two  bonds  for  collection,  which  when  collected  are 
to  be  credited  on  a  bond  ot  a  third  person  held  by 
defendant,  one  count  In  the  declaration  asslg^ns  the 
breach,  that  though  defendant  collected  the  two 
debts,  he  did  not  srlve  credit  for  the  amount— an- 
other count  assigns  the  breach,  that  defendant  did 
not  and  would  not  collect  the  debts,  or  make  any  en- 
deavour to  collect  them,  and  failed  In  any  manner 
to  account  for  the  same— and  a  third  count  alleges, 
that  by  tbe  covenant  defendant  promised  to  en- 


deavour to  collect  the  debts,  and  assigns  for  breach 
that  he  did  not  endeavour  to  collect  them;  defend- 
ant takes  oyer  of  the  covenant,  and  demurs  gen- 
erally to  the  declaration :  Held,  each  and  all  of  the 
counts  are  good.  ^ 

Jarrett's  adm'rs  v.  Jarrett,  w 

COVERTURE. 
See  Husband  and  wife. 

CRIMINAL  PROCEEDINGS. 

1.  See  Grand  jury,  and  ' 

»      Kerby  V.  Commonwealth,  747 

2.  See  Larceny,  and  ,   ^^ 
Starkle  v.  Commonwealth,  762 

8.  See  New  trial  No.  7.  and 

Mills  V.  Commonwealth,  751 

4.  See  Recognizance,  and 

Bias  and  another  v.  Floyd  governor,  640 

CUSTOM. 
A  practice  or  usage  In  opposition  to  the  common 
law,  however  general  It  maybe,  has  no  force  In  this 
county  on  the  ground  of  custom,  because  not  Imme- 
morial. ^^ 
Harris  v.  Carson,  »» 

DAMAGES. 

1.  In  what  case  enquiry  of  damages  should  be 
awarded  on  entering  conditional  judfirment  See 
Jud^rmentNo.  1.  and  ,,       ^    ,  ,« 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  i75 

2.  What  damages  are  recoverable  by  a  party  pre- 
vented from  completing  his  contract  See  Contract 
No.  10,  and 

Clark  V.  Franklin, 
8.  Bailee's  liability  for  loss  of  hired  slave. 
Bailment,  and 

Randolph  v.  Hill,  888 

DEBT. 
1.  What  Is  no  discharge  of  debt    See  Attorney  at 
law  No.  2. 8,  4.  Executors  and  administrators  No.  4, 
Partnership  No.  8,  Payment  No.  2,  and 
Wilkinson  &  co.  v.  Holloway, 
Laldley  v.  Merrlfleld, 
Gait's  ex'ors  v.  Calland's  ex'or, 
PlndaU's  ex'ors  v.  Northwestern  bank, 
768        *2.  Action  of  debt  on  decree  for  money. 
Judgment  No.  1.  Decree  No.  6,  and 
Shelton's  ex'ors  v.  Welsh's  adm'rs. 
Debt  on  bond  to  executor. 
8.  Upon  an  obligation  to  A.  by  the  name  of  executor 
of  B.  the  action  should  be  brought  by  A.  In  his  indi- 
vidual character,  and  he  ought  regularly  to  declare 
In  tbe  debet  and  detlnet;  but  though  the  declara- 
tion be  In  the  detlnet  only.  It  will  not  be  held  bad 
for  this  cause.    The  allegation  of  the  debet  Is  such 
mere  matter  of  form,  that  the  omission  wlU  be  dis- 
regarded even  on  special  demurrer. 

Bailey  and  another  v.  Beckwlth  ex'or. 
Debt  on  bond  of  Indemnity. 

4.  See  Indemnity,  and 
Beeson's  adm'r  v.  Stephenson, 

Debt  on  In j  unction  bond. 

5.  See  Injunction  bond  No.  2,  8,  4,  and 
White  V.  Clay's  ex'ors,  68 

DECEDENTS'  ESTATES. 

1.  How  far  receipt  of  one  of  two  administrators  is 
an  acquittance  to  debtor  of  esUte.  See  Executors 
and  administrators  No.  4,  and 

Laldley  v.  Merrlfleld,  ^      ^  W6 

2.  Liability  of  deceased  partner's  estate  for  debt 
due  by  the  firm.    See  Partnership  No.  8,  and 

Gait's  ex'ors  v.  Calland's  ex'or,  504 

DECLARATION. 

1.  When  omission  of  the  debet  Is  Immaterial. 
See  Debt  No.  8.  and  ^    ,  ,.      .  -«. 

Bailey  and  another  v.  Beckwlth  ex'or,  604 

What  Is  good  on  general  demurrer. 

2.  See  Covenant  No.  2,  and 
Clark  V.  Franklin,  1 

8.  See  Covenant  No.  8,  and 
Jarrett's  adm'rs  v.  Jarrett  w 

What  Is  bad  on  general  demurrer. 
4.  See  Decree  No.  6,  and 
Shelton's  ex'ors  v.  Welsh's  adm'rs,  17B 

Effect  of  general  demurrer  to  the  whole  where  one 
count  Is  good. 

6.  Quere  whether,  upon  a  general  demurrer  to  the 
whole  declaration  eontalnlufir  several  counts,  some 
sufficient  and  others  not  the  court  should  overrule 
the  demurrer,  or  should  firlve  judgment  for  plaintiff 
only  for  so  much  as  Is  good? 

Jarrett's  adm'rs  v.  Jarrett,  »8 
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6.  It  seems,  that  if  there  be  several  counts  in  a  dec- 
laration, one  srood  and  all  the  rest  bad.  and  a  gen- 
eral demurrer  is  filed  to  the  whole  declaration,  the 
demurrer  oug^ht  to  be  overruled,  because  there  is 
one  srood  count 

Power  V.  Ivle,  147 

7.  And,  whatever  be  the  better  practice,  the  over- 
rulinsr  of  the  demurrer  in  such  case  is  no  cause  for 
reversinsr  a  Judflrment  after  verdict  on  issue 
joined.  S.  C,       147 

Reversal  for  defect  In  declaration. 

8.  When  a  declaration  Is  defective  and  the  judg- 
ment upon  it  is  therefore  reversed,  and  yet  the 
declaration  shews  a  just  demand  If  properly  as- 
serted, plaintiff  shall  not  be  turned  out  of  court,  but 
the  cause  shall  be  remanded  for  further  and  correct 
proceedings. 

Shelton*s  ex'ors  v.  Welsh's  adm'rs,  175 

Plea  to  amended  declaration,     i 

9.  To  a  declaration  in  assumpsit,  defendant  pleads 
the  general  Issue:  afterwards  plaintiff,  under  leave 
to  amend,  files  a  new  declaration  as  a  substitute: 
defendant  does  not  plead  anew:  the  jury  is  sworn 
to  try  the  issue :  verdict  for  plaintiff:  Hbld,  that  as 
the  plea  to  the  first  declaration  was  applicable  to 
the  new  one,  and  was  not  withdrawn,  defendant 
must  be  understood  to  have  still  rested  his  defence 
on  the  same  plea,  and  the  verdict  is  rood. 

Power  V.  Ivle,  147 

DECREE. 

1.  What  objection  to  decree  is  too  late  In  appellate 
court    See  Appellate  jurisdiction  No.  4,  and 

Foreman  v.  Murray  &  ux.  &  al..  412 

Decree  of  reversal. 

2.  Decree  on  reversinsr  dismission  of  bill  of  review. 
See  Review  No.  8,  and 

Thornton  v.  Stewart.  128 

8.  Decree  of  reversal,  where  causes  have  been  Im- 
properly consolidated,  and  in  one  there  is  defect  of 
appellate  jurisdiction,  and  in  the  other  the  decree 
of  court  below  Is  erroneous.  See  Consolidation, 
and 

Claiborne  v.  Gross  and  others,  881 

4.  Decree  for  plaintiff  reversed  by  the  court  of 
appeals,  because  the  alleg-atlons  of  the  bill  are  not 
proved  by  competent  evidence;  but  It  appearinsr 
probable  that  the  defect  can  be  supplied,  cause  re- 
manded to  Inferior  court  to  afford  plaintiff  oppor- 
tunity of  adducing  other  proof. 

SltllnflTtons  V.  Brown  and  others,  271 

Nullity  of  decree  ag'ainst  one  not  a  party. 
6.  Upon  a  bill  In  chancery  asralnst  several  de- 
768  fendants.  process  issues  against  one  *not  made 
a  party  defendant  In  the  bill,  and  ag-alnst 
whom  there  is  no  alleg^atlon  therein,  and  no  relief 
prayed,  and  a  decree  Is  made  ag'ainst  him  by  de- 
fault, and  against  the  defendants,  by  some  of 
whom  an  appeal  Is  taken  to  the  court  of  appeals, 
where  the  decree  Is  reversed  as  to  the  appellants, 
and  In  all  things  else  affirmed:  Held,  the  decree  Is 
a  mere  nullity  as  to  the  party  who  was  not  named 
In  the  bill,  and  against  whom  the  bill  contained  no 
allegation  and  prayed  no  relief. 

Moseley  v.  Coclce.  224 

Declaration  In  debt  on  decree. 
6.  In  debt  on  a  decree  for  money  which  does  not 
give  running  Interest  thereon,  the  declaration 
demands  interest  from  the  date  of  the  decree,  as 
part  of  the  debt:  Hrld,  declaration  bad  on  general 
demurrer,  for  demanding  interest  as  part  of  the 
debt 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  175 

DEED. 
1.  What  Is  not  a  sealed  Instrument    See  Seal,  and 
Cromwell  v.  Tate's  ex'or.  801 

2w  In  what  case  deed  of  one  partner  is  no  extin- 
guishment of  debt  due  by  firm.  See  Partnership  No. 
8,  and 

Gait's  ex'ors  v.  Calland's  ex'or.  504 

8.  Effect  of  oyer  of  deed.    See  Oyc  r,  and 
Jarrett's  adm'rs  v.  Jarrett  98 

4.  Concerning  proof  and  registry  of  deed  of  eman- 
cipation, see  Emancipation  No.  1,  2,  8,  and 

Manns  v.  Glvens  and  others,  689 

5.  Conveyance  of  land  sold  for  taxes.  See  Taxes, 
and 

Wilsons  V.  Bell,  22 

6.  Relief  to  judgment  creditor  against  debtor's 
fraudulent  conveyance.  See  Judgment  creditor  No. 
8,  and 

Claiborne  v.  Gross  and  others,  881 

7.  See  Mortgages  and  trusts. 

DEMURRER. 
.  When  omission  to  declare  In  the  debet  will  be 


disregarded  even  on  special  demurrer.    See  Debt 
No.  8,  and 

Bailey  and  another  v.  Beckwith  ex'or.  604 

2.  Concerning  general  demurrer  to  declaration, 
see  title  Declaration. 

8.  When  demurrer  to  bill  in  equity  for  account 
will  be  sustained.    See  Account  No.  8,  and 

Bassett's  adm'r  &c.  v.  Cunningham's  adm'r,    402 
4.  A  defendant  In  chancery  In  Virginia  may.  at 
the  same  time,  answer  and  demur  to  the  same  mat- 
ter in  the  bill:    dlssentiente  Tuckkb,  P. 

S.  C.       402 
DEVISE. 
See  Will. 

DEVISEE. 
When  claim  of  devisee  of  mortgaged  land  against 
heir  for  redemption  will  be  barred  by  lapse  of  time. 
See  Lapse  of  time  No.  8,  and 

Hays  and  others  v.  Goode  and  others,  462 

DILIGENCE. 

1.  See  Bill  of  exchange  No.  5.  and 

Nelson  v.  Fotterall,  179 

2.  See  Laches  No.  10.  and 

Plndall's  ex'ors  v.  Northwestern  bank,  61T 

^      DISCHARGE. 

1.  What  Is  no  discharge  of  debt  Sec  Attorney  at 
law  No.  2.  8.  4,  Executors  and  administrators  No.  4, 
Partnership  No.  8.  Payment  No.  2,  and 

Wilkinson  &  co.  v.  HoUoway,  277 

Laidley  v.  Merrlfleld,  846 

Gait's  ex'ors  v.  Calland's  ex'or,  594 

Plndall's  ex'ors  v.  Northwestern  bank,  617 

2.  Discharge  of  surety.  See  Principal  and  surety 
No.  4.  5.  and 

Ward  V.  Vass.  185 

Chichester's  adm'r  v.  Mason,  244 

DISCONTINUANCE. 
What  is  a  discontinuance  of  motion.    See  Motion 
No.  2,  and 

Amis  V.  Koger.  221 

DISMISSION. 

1.  What  is  a  dismission  of  bill  In  eauity,  within 
intent  of  covenant  for  dismission.  See  Covenant 
No.  1,  and 

Laidley  v.  Merrlfield,  845 

2.  When  dismission  of  appeal  from  decree  shall  be 
without  costs.    See  Consolidation,  and 

Claiborne  v.  Gross  and  others,  881 

DISTRESS. 
Action  for  Illegal  distress.    See  Case  No.  2,  8,  Vari- 
ance No.  2,  and 

dinger  v.  M'Chesney.  680 

DUE  DILIGENCE. 

1.  See  Bill  of  exchange  No.  5,  and 

Nelson  v.  Fotterall,  179 

2.  See  Laches  No.  10.  and 

Plndall's  ex'ors  v.  Northwestern  bank.  617 

T70  *ELEGIT. 

Relief  in  equity  to  creditor  whose  elesrit  has 
been  quashed,  against  debtor's  fraudulent  aliena- 
tion.   See  Judgment  creditor  No.  8,  and 

Claiborne  v.  Gross  and  others.  881 

ENLANCIPATION. 
I.  Who  may  offer  deed  for  proof. 

1.  An  Instrument  In  writing  to  emancipate  slaves 
is  executed  under  hand  and  seal,  and  attested  by 
two  witnesses,  but  is  never,  in  the  lifetime  of  the 
maker  of  the  instrument  proved  by  the  witnesses 
nor  acknowledged  by  the  maker  in  the  court  of  the 
county  where  he  resided:  after  the  maker's  death, 
the  slaves  named  In  the  Instrument  offer  It  for 
proof  In  the  court  of  the  county  where  the  maker 
resided  at  the  time  of  Its  execution:  Hkld.  the 
county  court  ought  to  permit  the  Instrument  to  be 
proved. 

Manns  v.  Glvens  and  others.  689 

II.  Whatlssufflclentproof  of  deed. 

2.  The  maker  of  the  instrument  of  emancipation, 
and  one  of  the  attesting  witnesses  thereto,  being 
dead,  and  the  other  attesting  witness  residing  out 
of  the  commonwealth,  the  deposition  of  the  living 
witness  is  taken,  who  proves  the  execution  of  the 
instrument:  and  proof  Is  sriven  of  the  handwriting 
of  the  deceased  witness  and  the  maker:  Hblj>.  the 
proof  is  sufficient  and  the  county  court  ought  to 
admit  the  Instrument  to  record.  S.  C       689 

III.  Mandamus  to  record  deed. 
8.  In  such  case,  if  the  county  court  refuse  to  admit 
the  instrument  to  record.  It  may  be  compelled  to  do 
so  by  mandamus.  S.  C.       689 
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IV.  Profits  of  freedmen  lllearally  held  In  slavery. 

4.  Emancipated  slaves  are  not  entitled  to  an 
account  of  the  profits  received  durinsr  their  illegal 
detention  in  slavery.    See  Freedom  No.  2.  and 

Henry  and  others  v.  Hollar  and  others.  19 

ENQUIRY  OP  DAMAGES. 
When  such  enquiry  should  be  awarded  on  entry 
of  conditional  jud^rment.    See  Judsrment  No.  1,  and 
Shelton's  ex'ors  v.  Welsh's  adm'rs,  176 

ENTRY. 
See  Patent,  and 
Donnell  and  Preston  v.  Kind's  heirs  and  dev- 
isees. 898 
EQUITABLE  JURISDICTION. 

1.  What  is  a  sufficient  affidavit  to  bill  for  relief  on 
a  lost  bond.    See  Loss  of  bond,  and 

Thornton  v.  Stewart,  128 

2.  When  bill  in  equity  for  account  does  not  lie. 
See  Account  No.  8,  and 

Bassett's  adm'r  &c.  v.  Cunningham's  adm'r,  402 
8.  Bill  in  equity  not   maintainable  by   husband 
asrainst  wife.    See  Husband  and  wife  No.  8,  and 
M'Cormlck's  adm'r  v.  M'Cormick.  06 

4.  Jurisdiction  to  relieve  judirment  creditor 
airainst  debtor's  fraudulent  alienation.  See  Judsr- 
ment creditor  No.  8,  and 

Claiborne  v.  Gross  and  others.  881 

6.  Jurisdiction  of  equity  to  relieve  barred  by 
nesrlect  to  defend  at  law.  See  Laches  No.  1,  2. 8,  4,  6, 
and 

Haden  v.  Garden,  167 

Turner  v.  Davis  and  others,  227 

Morsran  v.  Carson.  288 

6.  Nullity  of  decree  against  one  not  party  to  bill. 
See  Decree  No.  6,  and 

^foselev  V  Cocke  99a 

7.  Jurisdiction  to  correct  mistake  in  form  of  secu- 
rity.   See  Partnership  No.  8.  and 

Gait's  ex'ors  v.  Calland's  ex'or.  694 

8.  Liability  of  deceased  partner's  estate  for  debt 
of  the  firm.    See  Partnership  No.  8.  and 

S.  C.       694 

9.  In  what  case  equity  will  not  decline  jurisdiction 
on  ground  of  maintenance.    See  Insolvent  No.  2,  and 

Ruffnerb  v.  Lewis's  ex'ors  and  others.  720 

10.  Jurisdiction  of  bill  by  Insolvent  debtor  and 
his  assignees,  for  partition.  See  Insolvent  No.  2, 
and  S.  C,       720 

11.  Jurisdiction  of  equity  to  repeal  patent  See 
Patent  No.  2,  and 

Donnell  and    Preston  v.  King's  heirs    and 
devisees,  898 

Bill  to  quiet  title. 

12.  A  party  in  possession  of  slaves,  and  claiming 
them  by  the  former  owner's  absolute  gift  in  his 
lifetime,  cannot  come  Into  equity  to  be  quieted  In 
his  title  against  the  donor's  executory  legatee,  to 
whom  the  slaves  are  bequeathed  In  the  event  of  the 
claimant's  death  without  leaving  issue. 

Bush  V.  Martins,  820 

Objection  to  commissioner's  account. 

13.  Effect  of  failure  to  file  exceptions  to  account 
reported  by  commissioner.  See  Appellate  jurisdic- 
tion No.  4,  and 

Foreman  v.  Murray  &  ux.  &  al..  412 

771  *ERROR. 

1.    What  is  an  immaterial  misprision.    See 
Issue,  and 

White  V.  Clay's  ex'ors,  68 

2.  What  may  be  corrected  at  a  subsequent  term. 
See  Judgment  No.  1.  Writs  of  error  and  super- 
sedeas No.  2.  Amendment  No.  2,  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs.  175 

Emory  and  others  v.  Ersklne.  267 

EVIDENCE. 
I.  Competency. 

1.  What  Is  competent  evidence  to  rebut  the  pre- 
sumption arising  from  adverse  possession.  See 
Adverse  possession  No.  1,  and 

Nichols  V.  Aylor.  546 

2.  What  answer  In  chancery  Is  Incompetent  as 
evidence  In  the  cause,  for  want  of  due  authentica- 
tion.   See  Answer  No.  1.  and 

Sltllngtons  V.  Brown  and  others.  271 

8.  What  authentication  of  copy  of  a  will  from 
another  state  Is  sufficient  See  Authentication  No. 
2,  and 

Gomto  V.  Bonney.  284 

4.  Competency  of  parol  evidence  to  prove  execu- 
tor's renunciation.  See  Executors  and  administra- 
tors No.  8.  and 

Thompson  v.  Meek.  419 

6.  Competency  of  affidavit  by  person  of  colour 
petitioning  for  writ  of  habeas  corpus.  See  Habeas 
corpus  No.  1.  and 

De  Lacy  v.  Antoine  and  others,  488 


6.  What  defence  is  competent  and  relevant,  on 
pleaof  non  est  factum.    See  Laches  No.  1,  and 

Haden  v.  Garden,  167 

7.  Incompetency  of  mortgagor  as  witness  in  con- 
troversy between  mortgagees  for  priority.  See 
Mortgages  and  trust  No.  6,  and 

Sltllngtons  V.  Brown  and  others.  271 

8.  What  evidence  is  competent  as  against  a  party 
bound  to  indemnify.    See  Indennlty,  and 

Beeson's  adm'r  v.  Stephenson,  107 

9.  In  assumpsit  by  J.  a  subcontractor,  against  W. 
a  contractor  for  carrying  the  mall  of  U.  States,  for 
J.'s  proportion  of  the  compensation  received  from 
the  post  office  department,  a  letter  of  the  postmas- 
ter general  Is  offered  In  evidence  by  defendant, 
and  read  without  objection,  to  prove  defaults  com- 
mitted by  plaintiff  In  executing  that  part  of  the 
contract  which  was  underlet  to  him :  to  repel  which 
evidence,  plaintiff  offered  a  certificate  of  the  post- 
master general,  shewing  the  defaults,  and  the 
times  and  places  where  they  occurred;  and  defend- 
ant objects  to  the  reading  of  this  certificate:  Held, 
the  certificate  was  not  competent  evidence  to  any 
purpose. 

Wilkinson  V.  Jett  115 

la  Plaintiff's  consent  to  the  admission  of  Incom- 
petent evidence  for  defendant  Is  no  reason  for 
admitting  other  incompetent  evidence  for  plaintiff, 
to  which  defendant  objects.  S.  C,       116 

11.  When  extracts  from  record  are  competent 
evidence.    See  Injunction  bond  No.  4.  and 

White  V.  Clay's  ex'ors,  68 

12.  Incompetency  of  parol  evidence  to  affect  a  rec- 
ord.   See  Indemnity,  and 

Beeson's  adm'r  v.  Stephenson,  107 

18.  Incompetency   of   parol   evidence  to  explain 

written  lease.    See  Landlord  and  tenant  No.  8,  and 

Harris  v.  Carson.  682 

14.  What  conveyance  of  land  forfeited  for  taxes  is 

no  evidence  for  purchaser.    See  Taxes,  and 

Wilson  V.  Bell.  22 

16.  Competency  of  parol  evidence  to  raise  an  im- 
plied trust.    See  Trusts  and  trustees  No.  2.  aqd 
Bank    of    United  States  v.  Carrington  and 
others  566 

II.  Variance  of  proof  from  pleading. 

16.  Effect  of  oyer  In  precluding  objection  of  vari- 
ance.   See  Oyer,  and 

Jarrett's  adm'rs  v.  Jarrett  98 

17.  What  is  a  variance  of  the  proof  from  the  plead- 
ing.   See  Recognizance,  Variance  No.  2.  and 

Bias  and  another  v.  Floyd  governor,  640 

dinger  v.  M'Chesney,  660 

18.  Effect  of  variance  between  the  contract  al- 
leged and  that  proved,  in  action  of  tort  founded  on 
contract    See  Variance  No.  3.  and 

dinger  V.  M'Chesney.  660 

III.  Effect  and  sufficiency  of  evidence. 

19.  See  Indemnity,  and 

Beeson's  adm'r  v.  Stephenson.  107 

20.  When  extracts  from  a  record  are  sufficient 
See  Injunction  bond  No.  4.  and 

White  V.  Clay's  ex'ors.  68 

21.  What  amounts  to  proof  of  the  gift  of  a  slave. 
See  Slaves,  free  negroes  and  mulattoes  No.  1.  and 

Brown  V.  Hand  ley,  119 

22.  Effect  of  notarial  seal  in  proving  protest  of 
foreign  bill.    See- Bill  of  exchange  No.  4.  and 

Nelson  v.  Fotterall.  180 

28.  Effect  of  twenty  years  adverse  possession  as 
evidence.    See  Adverse  possession  No.  1.  and 

Nichols  V.  Aylor.  546 

21.  What  is  sufficient  proof  to  admit  a  deed  of 
emancipation  to  record.  See  Emancipation  No. 
2,  and 

Manns  v.  Givens  and  others,  689 

26.  When  verdict  will  not  be  set  aside  as  contrary 
to  evidence.  See  New  trial  No.  1,  2.  Gift  No.  2,  Bail- 
ment and 

Brown  v.  Handley,  1 19 

Mahon  v.  Johnston,  317 

Randolph  v.  Hill.  883 

772        •26.  What  Is    sufficient  proof  of   Intent  to 

steal.    See  Larceny,  and 

Starkie  v.  Commonwealth.  762 

EXCEPTIONS. 

1.  To  account  reported  by  commissioner.  See  Ap- 
pellate jurisdiction  No.  4.  and 

Foreman  v.  Murray  &  ux.  &  al..  412 

2.  What  bill  of  exceptions  to  refusal  of  new  trial 
asked  on  ground  of  new  evidence  discovered,  will 
be  considered  defective.    See  New  trial  No.  6,  and 

Callaghan  v.  Kippers.  OOS 

EXCHANGE. 
See  Bill  of  exchange. 

EXECUTION. 
1.  What  ca.  sa.  is  sufficient  to  fix  liability  of  special 
ball.    See  Ball  No.  I.  and 

Branch  and  others  v.  Webb,  871 
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2.  Wliat  iaterference  by  creditor  with  levy  of  ex- 
ecution will  not  discharsre  surety.  See  Principal 
and  surety  No.  4,  and 

Ward  V.  Vass.  185 

8.  Effect  of  quasbinfir  elefirit.  See  Judirment  cred- 
itor No.  8.  and 

Claiborne  y.  Gross  and  otbers,  881 

EXECUTORS  AND  ADMINISTRATORS. 
I.  Grant  of  administration  with  will  annexed. 

I.  A  court  of  probat  receives  proof  of  a  will  and 
admits  it  to  record,  and  six  months  afterwards 
g-rants  administration  with  the  will  annexed;  and 
it  does  not  appear  by  the  record  of  the  court  of  pro- 
bat  that  the  executors  named  in  the  will  had  ever 
renounced:  Helj}.  the  failure  to  state  such  renun- 
ciation upon  the  record  does  not  make  the  errant  of 
administration  absolutely  void. 

Thompsons  v.  Meek,  410 

8.  In  a  suit  in  equity  by  devisees  against  an  admin- 
istrator with  the  will  annexed  and  a  purchaser  from 
him.  the  court  will  presume  theirrant  of  administra- 
tion to  be  regular,  unless  its  refirularlty  be  drawn 
in  question  by  the  pleadings.  S.  C,       410. 

3.  If  the  grant  of  administration  with  the  will  an- 
nexed be  alleged  to  be  irresrular  upon  the  ground 
that  the  executor  had  not  renounced,  the  fact  of 
such  renunciation  may  be  established  by  parol  evi- 
dence. S.  C,       410 

II.  Receipt  given  by  one  of  two  administrators. 

4.  By  collusion  with  one  of  two  administrators,  a 
debtor  to  the  estate  of  decedent  pays  a  part  of  the 
debt  and  procures  a  receipt  for  the  whole,  knowing 
that  tbe  other  administrator  is  the  sole  acting-  and 
responsible  representative:  Hmjy,  though  the  receipt 
is  no  acquittance  for  the  whole  debt,  equity  will 
notwithstanding  allow  the  debtor  a  credit  for  the 
payment  actually  made:  dissentiente  Cabb,  J. 

Laldley  v.  Merrifleld.  846 

III.  Suits  l^y  personal   representative. 
•  5.  In  what  case  administrator  of  husband  cannot 
maintain  suit    against   the  widow.    See  Husband 
and  wife  No.  8,  and 

M'Cormick's  adm'r  v.  M'Cormick,  06 

6.  How  an  obligation  to  executor  should  be  de- 
clared on.    See  Debt  No.  8,  and 

Bailey  and  another  v.  Beckwith  ex'or,  604 

7.  When  bill  for  partition  should  be  revived  in 
name  of  executor  instead  of  heir  of  the  plaintiff. 
See  Insolvent  No.  4,  and 

Ruffners  v.  Lewis's  ex'ors  and  others,  780 

IV.  Suit  ag-ainst  personal  representative. 

8.  When  bill  against  executor  for  account  will  be 
barred  by  laches.    See  Laches  No.  7,  and 

Hayes  and  others  v.  Goode  and  others,  452 

9.  When  demurrer  lies  to  bill  against  executor  for 
account    See  Account  No.  8.  and 

Bassett's  adm'r  &c.  v.  Cunning-ham's  adm'r,    402 

10.  Liability  of  deceased  partner's  estate  for  a 
debt  of  the  firm.    See  Partnership  No.  3,  and 

Gait's  ex'ors  v.  Calland's  ex'or,  604 

11.  It  seems,  that  on  revival  of  a  pending-  personal 
action,  under  the  statute  1  Rev.  Code,  ch.  128,  i  88. 
against  the  personal  representative  of  defendant, 
such  representative  can  plead  de  novo  such  pleas 
only  as  his  testator  or  intestate,  if  living-,  might 
have  pleaded  in  the  actual  stage  of  the  cause. 

Clopton's  adm'r  v.  Clarke's  ex'or,  826 

EXTINGUISHMENT. 
What  is  no  extinguishment  of  a  debt.    See  Attor- 
ney at  law  No.  2,  8.  4,  Executors  and  administrators 
No.  4.  Partnership  No.  8,  Payment  No.  2,  and 

Wilkinson  &  co.  v.  HoUoway,  277 

Laldley  v.  Merrifleld.  846 

Gait's  ex'ors  v.  Calland's  ex'or.  504 

Pindall's  ex'ors  v.  Northwestern  bank,  617 


FELONY. 
What  amounts  to  larceny.    See  Larceny,  and 


Starkle  v.  Commonwealth. 
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•FORECLOSURE. 
What   interest  will  be  allowed  by   decree 
foreclosing  a  mortgag-e  made  to  secure  a  Judgment 
See  Interest  No.  3.  and 

Laldley  v.  Merrifleld,  '  846 

FOREIGN  BILL. 
See  Bill  of  exchange. 

FOREIGNERS. 
In  what  case  foreig-ners  of   colour,  detained  as 
slaves,  will  be   liberated  on   habeas  corpus.    See 
Habeas  corpus,  and 

De  Lacy  v.  Antoine  and  others,  488 

FORFEITURE. 
How  sale  and    conveyance   should  be    made  of 


lands  forfeited  for  nonpayment  of  taxes,  onder  act 
of  February  0, 1814.    See  Taxes,  and 

Wilsons  V.  Bell.  28 

FORGED  NOTE. 
When  amount  paid  in  exchang-e  for  counterfeit 
bank  note  may  be  recovered  back.    See  Payment 
No.  2.  Laches  Na  10,  and 

Pindall's  ex'ors  v.  Northwestern  bank,  617 

FRAUD. 

1.  Relief  in  equity  against  fraud  is  barred  by 
neglect  to  make  the  defence  at  law.  See  Laches 
No.  I,  2,  and 

Haden  v.  Garden,  167 

2.  How  far  a  receipt  obtained  by  collusion  with 
one  of  two  administrators  is  a  discharge  to  the 
debtor.  See  Executors  and  administrators  No.  4. 
and 

Laidley  v.  Merrifleld,  846 

Statute  of  frauds. 
8.  What  contract  for  sale  a£d  purchase  of  land  is 
sufficient  to  charge  vendee.    See  Auction  and  Spe- 
cific execution,  and 

Smith  V.  Jones,  166 

FRAUDULENT  ALIENATIONS. 

1.  ConceminflT  consolidation  of  suits  brought  by 
several  judg-ment  creditors  to  set  aside  debtor's 
fraudulent   conveyance,    see    Consolidation,   and 

Claiborne  v.  Gross  and  others.  881 

2.  Equitable  relief  to  judirment  creditor  against 
fraudulent  conveyance  of  debtor.  See  Judgment 
creditor  No.  8,  and  S.  C       881 

FREEDOM-Suits  for. 

1.  In  what  case  petitioner  for  habeas  corpus, 
detained  as  a  slave,  should  be  put  to  his  suit  in 
forma  pauperis.    See  Habeas  corpus  No.  2,  8, 4,  and 

De  Lacy  v.  Antoine  and  others,  438 

Rlffht  to  profits  of  emancipated  slaves. 

2.  An  owner  of  slaves  emancipates  them  by  deed: 
but  shortly  after,  the  care  of  the  person  and  estate 
of  the  owner  is  committed  to  a  committee,  which 
takes  possession  of  tbe  slaves,  insisting  that  the 
owner  at  the  time  of  the  act  of  emancipation  was 
non  compos;  the  court  holds  upon  the  evidence, 
that  she  was  of  sane  mind  at  the  time  of  the  eman- 
cipation, and  decrees  that  the  slaves  shall  be  set  at 
liberty:  Yet  Held,  they  are  not  entitled  to  an 
account  of  profits  during  their  detention  in  slavery. 

Henry  and  others  v.  Bollar  and  others,  10 

FREEHOLDER. 

Who  is  not  a  freeholder  qualified  to  act  as  a  rrand 
juror.    See  Grand  jury,  and 

Kerby  v.  Commonwealth,  747 

FREE  NEGROES. 

See  Emancipation  No.  1,  2,  8,  Freedom  No.  2,  Ha.- 
beas  corpus,  and 

Manns  v.  Givens  and  others,  680 

Henry  and  others  v.  Bollar  and  others,  19 

De  Lacy  v.  Antoine  and  others.  438 

GIFT. 

1.  What  amounts  to  a  complete  gift  of  a  slave. 
See  Slaves,  free  nesrroes  and  mulattoes  No.  1.  2.  and 

Brown  V.  Handley.  119 

What  is  a  loan,  not  a  gift 

2.  A.  residing  in  Tennessee,  delivers  a  female 
slave  to  his  son  in  law  B.  who  is  about  to  remove  to 
Virflrinia,  and  takes  from  him  a  deed,  specifylnir 
that  the  slave  was  lent  to  B.  who  was  to  take  irood 
care  of  her,  and  deliver  her  to  A.  when  he  should 
demand  her;  A.  tells  the  subscribing  witness  that 
the  deed  is  taken  to  shew  that  the  slaves  is  his  prop- 
erty, in  case  she  should  be  taken  by  B.'s  creditors 
while  she  remained  in  Tennessee,  but  that  **he 
intended  to  ^ive  her  to  B.  any  how:"  B.  removes 
with  the  slave  to  Virflrinia-  In  detinue  by  A.  a^rainst 
B.'s  mortfiraffee  of  the  slave,  who  has  possession,  the 
jury  find  a  verdict  for  plaintiff,  and  the  court  re- 
fuses to  grant  a  new  trial:  Hkld,  the  new  trial  was 
properly  refused. 

Mahon  v.  Johnston,  317 

774  •Gift  of  slave  in  futura 

8.  ConcerniufiT  the  riffht  to  increase  of  slave 
given  in  f uturo,  see  Slaves,  free  negroes  and  mulat- 
toes No.  4,  and 

Patterson  v.  Franklin,  800 

GRAND  JURY. 

Freehold  qualification  of  Jurors. 

A  party  in  possession  of  land  under  a  contract  of 

purchase,  having  refused  to  accept  a  conveyance 

tendered  to  him,  and  instituted  a  chancery  suit  in 
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wbicli  tbe  question  as  to  the  sufficiency  of  the  title 
is  yet  undetermined,  is  not  a  freeholder  qualified  to 
serve  as  a  grand  juror. 

Kerby  y.  Commonwealth.  747 

GUARANTY. 
Ck>nceminfir  the  competency  and  effect  of  evidence 
as  asrainst  party  bound  to  indemnify,  see  Indem- 
nity, and 

Beeson's  adm*r  v.  Stephenson.  107 

GUARDIAN  AND  WARD. 

1.  Effect  of  the  marriasre  of  a  female  ward.  See 
Husband  and  wife  No.  1,  and 

Guerrantv.  Hocker.  860 

Allowances  to  sruardian  in  settlement 

2.  A  ruardian  hayinsr  received  the  ward's  per- 
sonal estate  from  the  administrator  of  his  father, 
and  paying  a  debt  justly  due  from  decedent's 
estate,  is  entitled  to  credit  with  the  ward  for  such 
payment 

Foreman  v.  Murray  &  ux.  &  al..  412 

8.  A.  sruardian  shall  be  allowed  his  disbursements 
on  account  of  the  ward,  thoug^h  they  exceed  the 
income  of  the  estate  in  the  guardian's  hands,  if 
they  do  not  exceed  the  income  of  the  ward's  whole 
estate,  in  the  hands  of  the  g-uardian  and  of  the 
administrator  of  the  ward's  father.         S.  C,       412 

HABEAS  CORPUS. 

I.  Who  may  malce  affidavit  of  illeg-al  detention. 

1.  A  person  who  is  in  custody,  and  applies  for  a 
habeas  corpus,  may  shew,  by  his  own  affidavit,  prob- 
able cause  to  believe  that  he  is  detained  in  custody 
without  lawful  authority,  and  though  upon  the 
return  of  the  writ  it  appear  that  the  applicant  is  a 
person  of  colour  and  claimed  as  a  slave,  still  the 
aifldavit  does  not  cease  to  be  proper.  In  such  a 
case  the  person  of  colour  is  not  admitted  to  fflve 
evidence  against  a  white  person,  but  his  affidavit 
is  received  merely  as  a  foundation  for  further  pro- 
ceedings. 

De  Lacy  v.  Antoine  and  others,  488 

II.  What  may  be  determined  on  habeas  corpus. 

2.  When,  upon  the  return  of  a  habeas  corpus, 
it  appears  that  the  applicant  is  a  person  of  colour 
and  claimed  as  a  slave,  if  the  case  be  one  furnish- 
ing ground  for  real  litigation,  between  the  appli- 
cant and  the  party  claiming  him.  as  to  the  question 
of  freedom  or  slavery,  that  question  ought  not  to 
be  determined  upon  the  habeas  corpus,  but  the 
applicant  should  be  permitted  to  bring  his  suit  for 
freedom  In  forma  pauperis,  as  the  statute  pre- 
scribes. S.  C.       488 

8.  The  court  however  should,  upon  the  return, 
exercise  a  sound  discretion,  and  when  there  seems 
to  be  no  real  litigation  as  to  the  right  to  freedom, 
may  discharge  the  applicant  on  the  writ  without 
puttiufiT  him  to  his  suit  in  forma  pauperis. 

S.  C,       488 

4.  A  claim  of  the  vice  consul  of  a  foreign  state 
that  the  applicants  are  slaves,  supported  by  bis 
own  affidavit  that  he  believes  them  to  be  so,  but 
with  an  admission  that  the  owners  are  to  him  un- 
known, does  not  afford  sufficient  ground  for  put- 
ting- the  applicants  to  their  suit  S.  C.       488 

5.  Nor  ouffht  the  court,  in  such  a  case,  to  post- 
pone its  judg-ment  on  the  habeas  corpus  for  a 
great  leng-th  of  time,  to  enable  the  vice  consul  to 
communicate  with  a  distant  island,  for  the  purpose 
of  ascertaining  who  the  owners  are,  and  establish - 
iug  their  claim.  S.  C,       488 

HANDWRITING. 

When  proof  of  handwriting-  of  attesting-  witness 
and  maker  of  instrument  is  proper.  See  Emanci- 
pation No.  2,  and 

Manns  v.  Glvens  and  others,  689 

HEIR. 

1.  When  bill  for  partition  should  be  revived  in 
name  of  executor  instead  of  heir  of  plaintiff.  See 
Insolvent  No.  4.  and 

Ruffners  v.  Lewis's  ex'ors  and  others.  72o 

2.  When  claim  of  devisee  of  mortgaged  estate 
asrainst  heir  for  redemption  will  be  barred  by  lapse 
of  time.    See  Lapse  of  time  No.  8,  and 

Hayes  and  others  v.  Goode  and  others,  453 

HUSBAND  AND  WIFE 
1.  After  the  marriage  of  a  female  ward, 
775  the  guardian  continues  In  possession  of  ♦her 
land  as  agent,  and  reaps  the  crop  of  wheat: 
the  ward  then  dies,  and  the  guardian  sells  and 
delivers  the  wheat  as  the  husband's  property,  and 
takes  receipts  for  it  in  the  name  of  the  husband, 
who.  with  the  guardian's  consent,  agrees  on  the 
price  with  the  purchaser:   Hkld,  the  wheat  was 


the  property  of  the  husband,  and  the  purchaser  is 
liable  to  him.  and  not  to  the  sruardian,  for  the  price. 

Guerrant  v.  Hocker.  866 

2.  Incompetency  of  wife  as  witness  for  husband. 
See  Mortgages  and  trusts  No.  6.  and 

Sitlinsrtons  v.  Brown  and  others,  271 

8.  A  wife  leaves  her  husband's  house,  without  his 
consent  during  his  absence  from  home,  and  goes  to 
reside  with  her  brother,  carrying  away  with  her  a 
sum  of  money  belonging-  to  her  husband,  which  she 
applies  to  her  own  use  ;  the  husband  dies,  and  his 
administrator  exhibits  a  bill  in  chancery  against 
her,  praying  a  discovery  of  the  amount  so  taken 
away  by  her,  and  a  decree  for  the  same :  Held,  tbe 
husband  during  his  life  would  not  be,  and  his  ad- 
ministrator is  not  entitled  to  such  relief. 

M'Cormick's  adm'r  v.  M'Cormick,  66 

IMPLIED  TRUST. 
When  a  trust  will  be  implied.    See  Trusts  and 
trustees  No.  2.  and 

Bank  of  United  States    v.  Carrington  and 
others,  566 

INCORPORATED  COMPANY. 
See  Corporation. 

INCREASE. 
Rig-ht  to  increase  of  slaves  sriven  in  futuro.    See 
Slaves,  free  negroes  and  mulattoes  No.  4,  and 

Patterson  v.  Franklin,  50O 

INDEMNITY. 
Competency  and  effect  of  evidence  as  against  party 
bound  to  indemnify. 
Debt  on  bond  with  condition  that  defendant  should 
pay  plaintiff  106  dollars,  in  case  plaintiff  should  be 
made  liable  as  partner  of  D.  S.  and  two  others,  for 
that  or  any  less  sum  more  than  his  just  proportion, 
and  in  case  D.  S.  should  be  found  indebted  to  the 
partnership  to  that  or  any  less  amount  after  full 
settlement  of  the  partnership  accounts,  and  appli- 
cation of  all  effects  of  the  partnership  to  payment 
of  demands  against  it :  breach  assigned,  that  plain- 
tiff had  been  made  liable  for  a  greater  sum  more 
than  his  just  proportion,  and  D.  S.  had  been  found 
indebted  to  the  partnership  in  a  greater  sum,  as 
would  appear  by  the  decree  in  a  suit  in  chancery  for 
the  settlement  of  the  partnership  transactions  : 
Issue  on  the  plea  of  covenants  performed  :  HBI4D, 
1.  the  record  of  the  suit  in  chancery,  to  which  all  the 
partners  or  their  representatives  were  parties,  de- 
claring- that  the  plaintiff  had  paid  499  dollars  more 
than  his  proportion,  was  competent  evidence  for 
plaintiff,  though  defendant  was  not  a  party  to  the 
suit :  2.  it  was  not  competent  to  defendant  to  prove 
by  parol  evidence,  that  the  decree  in  the  suit  which 
appeared  by  the  record  to  be  a  decree  of  the  court- 
was  entered  without  any  order  of  the  court,  by 
agreement  of  the  counsel  of  the  parties  :  or  8.  to 
prove  by  the  commissioner  to  whom  the  partnership^ 
accounts  were  referred  in  that  suit  and  who  stated 
and  reported  the  accounts,  that  the  accounts  were 
stated  under  the  direction  of  the  parties  there,  not 
upon  evidence  laid  before  him  ;  or  4.  to  shew  mis- 
takes in  the  report  either  by  the  report  itself  or 
other  evidence. 

Beeson's  adm'r  v.  Stephenson.  lOT 

INFANT. 
See  Guardian  and  ward. 

INJUNCTION  BOND. 

1.  An  injunction  bond  not  strictly  pursuing  the 
directions  of  the  statute,  yet  held  a  good  statutory 
bond 

White  V.  Clay's  ex'ors.  68 

Breach  of  condition. 

2.  The  condition  of  an  injunction  bond  Is  broken 
by  a  dissolution  of  the  injunction  In  part,  as  well  aH 
by  a  total  dissolution  :  so  that  an  action  lies  on 
tbe  bond,  whether  the  injunction  be  partly  or  wholly 
dissolved.  S.  C,       68 

Plea  to  action  on  bond. 
8.  To  debt  on  an  injunction  bond,  defendant  pleads 
that  the  injunction  cause  Is  still  pending  on  a  bill  of 
review  in  the  court  of  appeals,  concluding  with  a. 
verification  :  plaintiff  replies,  that  the  bill  of  review 
mentioned  in  the  plea  has  been  decided  by  the  court 
of  appeals,  concluding  to  the  country  ;  and  issue 
joined  :    Held.  1.  the  first  fault  in  pleading.  If 
776     fault  it  was,  having  been  committed  by  *de- 
fendant  he  cannot  complain  of  the  same  fault 
in  the  pleading  of  plaintiff  :  but  2.  It  was  not  neces- 
sary in  such  case  to  conclude  to  the  court  with  a 
verification  by  the  record.  S.  C,       68 

Evidence  in  action  on  bond. 
4.  On  the  trial  of  an  action  of  debt  on  an  injunc- 
tion bond,  extracts  from  the  record  of  the  injunc- 
tion cause,  of  the  decrees  in  the  cause,  are  competent. 
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and  sufficient  evidence,  without  producinfir  the  whole 

record.  S.  C.       68 

INSOLVENT. 

I.  Effect  of  insolvent  oath  in  passing  debtor's  land. 

1.  On  the  26th  of  July  1801,  A.  conveys  a  moiety  of 
a  tract  of  land  to  G.  in  trust  to  secure  a  debt,  with 
power,  if  the  debt  should  remain  unpaid  on  the  25th 
of  June  1805.  after  haviufir  a  division  of  the  tract  in 
the  manner  pointed  out  by  the  deed,  to  sell  the 
moiety  allotted  to  G.  and  with  a  proviso  that  if  pay- 
ment were  made  before  the  day.  the  deed  should  be 
void  :  on  the  8th  of  September  1801.  A.  conveys  to  R. 
and  P.  ten  acres  of  the  tract,  by  metes  and  bounds  : 
before  the  25th  of  June  1805.  the  debt  secured  by  the 
deed  of  trust  is  paid  :  and  in  1813,  P.  beinsr  charcred 
in  execution,  is  discharsred  by  taking-  the  oath  of 
Insolvency— Hbld,  1.  That  the  deed  to  R.  and  P. 
only  crave  them  an  equitable  title  :  2.  That  if  it 
passed  a  legal  title,  that  of  P.  upon  bis  taking  the 
oath  of  Insolvency,  became  vested  in  the  sheriff  of 
Kanawha  county,  wherein  the  land  lay :  8.  That 
there  was  a  beneficial  interest  in  the  estate,  in  the 
Judgment  creditor,  to  the  amount  of  his  demand, 
and  In  P.  for  the  residue. 

Ruffners  v.  Lewis's  ex'ors  and  others.  720 

II.  Bill  by  insolvent  and  his  assignees  for  partition. 

2.  P.  after  taking  the  oath  of  Insolvency,  with  the 
assent  of  his  judgment  creditor  conveys  an  undi- 
vided moiety  In  the  ten  acres  to  L.  another  creditor 
of  P.  In  trust  that  L.  shall  sue  for  and  recover  the 
moiety  and  Its  profits,  and  after  such  recovery  sell 
the  land,  and  out  of  the  proceeds  of  sale  and  the 
profits  recovered  pay  the  expenses  of  suit  and  the 
debtH  secured,  and  the  surplus,  if  any.  to  P.— then  a 
bill  in  equity  is  filed  in  the  names  of  L.  the  trustee, 
P.  the  judgment  debtor,  and  the  judgment  creditor, 
as  plaintiffs,  against  defendants  holding  adverse 
possession  of  the  land,  and  R.  to  whom  the  ten  acres 
were  conveyed  jointly  with  P.  seeking  a  recovery 
against  the  adverse  defendants,  partition  between 
R.  and  P.  and  application  of  the  funds  according  to 
the  deed  to  L.:  Held,  equity  has  jurisdiction,  and 
should  not  refuse  to  entertain  the  billon  the  ground 
of  maintenance.  S.  C,      710 

III.  Parties  to  such  bill. 

8.  It  being  admitted  that  the  Individual  who  was 
sheriff  of  Kanawha  in  1818,  has  died,  and  the  neces- 
sity of  conventlng  his  heirs  being  waived.  Hsld 
that  this  Is  a  sufficient  excuse  for  not  bringing  the 
sheriff  or  his  representatives  before, the  court. 

S.  C,       720 

4.  After  a  decree  ascertaining  the  rights  of  the 
plaintiffs  in  respect  to  the  land,  and  after  partition 
made,  and  a  conveyance  directed  to  L.  of  the  moiety 
sued  for,  he  dieds  Hbld,  as  the  suit  was  then  pro- 
ceeded in  for  the  rents  and  profits  only,  to  which 
the  executors  of  L.  were  entitled.  It  was  proper  to 
revive  it  in  their  names,  and  not  in  the  names  of 
the  heirs  of  L.  S.  C       720 

INSURANCE. 

A  carpenter  undertaking  to  build  a  house  on  the 
land  of  another,  cannot  be  bound  to  Insure  the 
house  against  accident  or  tempest  until  fully  com- 
pleted, without  agreement  to  that  purpose,  express 
or  plainly  implied,  and  valuable  consideration  for 
the  risque  :  and  In  case  of  loss  by  such  causes  before 
the  work  completed,  the  carpenter  Is  entitled  to 
compensation  for  the  work  actually  done,  at  the 
contract  prices. 

Clark  V.  Franklin.  2 

INTEREST. 

1.  What  Is  a  waiver  of  objection  by  guardian  to 
charge  of  Interest  In  account  reported  against  him. 
See  Appellate  jurisdiction  No.  4.  and 

Foreman  v.  Murray  &  ux.  &  al.,  412 

2.  When  interest  should  not  be  demanded  by  dec- 
laration in  debt  on  decree.    See  Decree  No.  5,  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  175 

3.  Judgment  is  recovered  for  a  principal  debt, 
damages  in  lieu  of  interest,  and  costs,  and  the 
debtor  executes  a  mortgage  to  secure  the  payment: 
on  bill  to  foreclose  the  mortgage,  the  chancellor 
allows  interest  on  the  aggregate  of  principal,  dam- 
ages and  costs,  from  the  date  of  the  mortgage  till 

payment:  and  this  court  affirms  the  decree,  on 
777     appeal  'by  the  debtor— dlssentlente  Brocken- 
BBOUGH,  J.,  who  held  that  interest  should  be 
allowed  on  the  principal  sum  only,  but  might  com- 
mence on  that  sum  from  the  date  of  the  judgment. 
Laidley  v.  Merrifleld,  346 

INTESTACY. 

What  Is  a  case  of  Intestacy.    See  Will  No.  5,  and 
Hayes  and  others  v.  Goode  and  others,  462 

ISSUE. 

There  being  two  issues  joined  in  an  action,  the 


jury   are  sworn  to  try  the  issue;  but  they  find  a 

verdict  responsive  to  both  issues:  the  misprision 

of  charging  the  jury  to  try  the  issue  Is  immaterial. 

White  V.  Clay's  ex'ors.  08 

JEOFAILS. 
What  Is  cured  by  verdict    See   Verdict   No.  t. 
Declaration  No.  7,  0,  and 

White  V.  Clay's  ex'ors,  08 

Power  V.  Ivle,  147 

JOINT  ACTION. 

Necessity  of  joint  judgment  in  action  on  contract 
against  several  defendants.  See  Judgment  No.  4. 
and 

Early  v.  Clarkson's  adm'r,  8S 

JOINT  TENANCY. 

See  Insolvent  No.  2,  and 
Ruffners  v.  Lewis's  ex'ors  and  others,  710 

JUDGMENT. 

1.  In  debt  on  a  decree  for  money,  a  conditional 
judgment  Is  entered  In  the  office,  without  awarding 
a  writ  of  Inquiry  of  damages,  and  the  judgment 
not  being  set  aside  becomes  final  at  the  next  term, 
and  execution  Is  sued  out  on  the  judgment ;  but  at 
the  ensuing  term,  the  court  set  aside  the  judgment 
as  Irregularly  entered,  and  gave  defendants  leave 
to  plead  to  the  action :  Held,  It  was  error  to  enter 
judgment  In  the  office  without  awarding  an  inquiry 
of  damages :  and  this  was  a  clerical  error  which 
the  dourt  properly  corrected  at  a  subsequent  term. 

Shelton's  ex'ors  v.  Welsh's  adm*rs.  175 

2.  What  confession  of  judgment  at  a  monthly 
term  of  a  county  court  is  void.  See  County  courts 
No.  1.  and 

Wynn  v.  Scott.  08 

8.  Judgment  on  general  demurrer  to  whole  dec- 
laration where  one  count  Is  good.  See  Declaration 
No.  5,  6.  7,  and 

Jarrett's  adm'rs  v.  Jarrett,  98 

Power  V.  Ivle,  147 

4.  Upon  a  scire  facias  to  reviye  a  judgment 
against  two  persons  jointly,  and  in  all  joint  actions 
against  two  persons  on  a  joint  contract,  it  is  error 
to  enter  final  judgment  against  one,  until  the  plain- 
tiff has  matured  the  case  against  the  other  also,  so 
that  a  joint  judgment  may  be  entered  against  both, 
or  has  proceeded  against  the  other  as  far  as  the 
law  authorized  or  enables  him  to  proceed. 

Early  v.  Clarkson's  adm'r.  8S 

5.  Bar  of  equitable  relief  against  judgment  by 
neglect  to  make  defence  at  law.  See  Laches  Na  1, 
2.  8,  4,  5,  and 

Haden  v.  Garden,  1S7 

Turner  v.  Davis  and  others,  227 

Morgan  v.  Carson.  288 

0.  What  Interest  will  be  allowed  by  decree  fore- 
closing mortgage  made  to  secure  a  judgment  for 
debt,  damages  in  lieu  of  interest,  and  costs.  See 
Interest  No.  8,  and 

Laidley  v.  Merrlfield.  848 

JUDGMENT   CREDITOR. 

1.  Creditor's  Interest  In  real  estate  of  insolvent 
debtor.    See  Insolvent  No.  1,  and 

Ruffners  v.  Lewis's  ex'ors  and  others.  720 

2.  Concerning  the  consolidation  of  suits  brought 
by  several  judgment  creditors  to  set  aside  debtor's 
fraudulent  alienation,  see  Consolidation,  and 

Claiborne  v.  Gross  and  others,  881 

8.  An  elegit  Is  levied  on  land  of  the  debtor,  but  the 
Inquisition  does  not  set  out  the  moiety  by  metes  and 
bounds,  and  possession  is  not  delivered  to  the  cred- 
itor :  the  debtor  makes  a  conveyance  of  the  land 
to  third  persons  ;  afterwards  the  elegit  and  return 
are  quashed,  on  the  motion  of  the  creditor,  who 
then  files  a  bill  impeaching  the  conveyance  as 
fraudulent :  Held,  equity  has  jurisdiction  to  enter- 
tain the  suit  S.  C,  881 
JURISDICTION. 

1.  Of  county  courts  at  monthly  term.  See  County 
courts  No.  1 .  and 

Wynn  v.  Scott,  88 

2.  How  wrltof  error  may  be  obtained  to  judgment 
of  county  court    See  County  courU  No.  2,  and 

Amis  v.  Koger,  221 

8.  See  Equitable  jurisdiction. 
4.  See  Appellate  jurisdiction. 

JURY. 
1.  What  misprision  In  charging  jury  is  ImmaterlaL 
See  Issue,  and 

White  V.  Clay's  ex'ors,  08 

778        ♦2.  What  should  be  left  to  jury  on  question 
of  due  diligence  In    protesting   foreign    bill. 
See  Bill  of  exchange  No.  5.  and 

Nelson  v.  Fotterall,  179 
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8.  Who  is  not  a  freeholder  qualified  to  act  as  a 
arran  d  j  oror.    See  Grand  j  ury ,  and 

Kerby  v.  Commonwealth ,  747 

4.  When  new  trial  will  be  granted  in  criminal 
cause  for  separation  of  Jury.  See  New  trial  No.  7. 
and 

Mills  V.  Ck>mmonwealth,  751 

LACHES. 
I.  Effect  of  failure  to  defend  at  law. 

1.  S.  by  fraud  and  deception  practised  on  G.  pro- 
cures him  to  execute  a  bond  to  H.  upon  which  H. 
brinirs  suit  against  G.  and  recovers  Judgment 
against  him  by  default :  G.  files  a  bill  in  equity  to 
be  relieved  against  the  Judgment,  on  the  ground  of 
the  fraud  practised  upon  him,  without  assigning 
any  reason  for  not  having  defended  himself  at  law  : 
Held,  that  as  he  might  have  defended  himself  at 
law  on  a  plea  of  non  est  factum,  he  is  not  reliev- 
able  in  equity. 

Haden  v.  Garden.  157 

2.  Though  courts  of  equity  and  courts  of  law  have 
a  concurrent  Jurisdiction  in  cases  of  fraud,  yet  if  a 
suit  be  first  brought  in  a  court  of  law.  in  which  the 
question  of  fraud  may  be  tried  and  determined, 
the  party  injured  by  the  fraud  must  make  his  de- 
fence there  :  and  If  he  neglect  to  do  so,  the  court  of 
equity  has  no  Jurisdiction  to  relieve  him. 

S.  C,  167 
8.  In  a  motion  by  T.  against  D.  to  recover  money 
which  T.  alleged  he  had  paid  as  D.'s  surety,  the 
court  holds  they  were  both  principals,  and  gives  T. 
Judgment  against  D.  for  one  moiety  of  the  money 
paid,  D.  making  no  defence  at  law  ;  then  D.  files  a 
bill  in  equity,  shewing  that  T.  was  the  principal, 
and  he  the  surety,  and  states  a  reason  for  his  fail- 
ing to  defend  himself  at  law.  which  he  does  not 
prove  to  be  true  ;  he  proves  that  T.  was  the  princi- 
pal, and  he  the  surety:  but  Hblo.  his  case  is  not 
rellevable  In  equity. 

Turner  v.  Davis  and  others,  227 

4.  C.  is  indebted  to  M.  by  bond,  and  M.  is  at  the 
same  time  Indebted  to  C.  for  services  as  an  over- 
seer, though  the  rate  of  his  wages  is  not  fixed  by 
contract:  M.  brings  suit  against  C.  on  the  bond, 
and  recovers  Judgment  by  default ;  and  then  C. 
files  a  bill  in  equity  to  injoin  proceedings  on  the 
Judgment,  alleging  a  reason  for  his  failing  to  de- 
fend himself  at  law.  which  however  he  does  not 
prove  to  be  founded  in  fact :  Hbld.  C.  had  complete 
remedy  at  law,  either  by  action  of  assumpsit  on  a 
quantum  meruit,  or  by  way  of  set-off  In  M.'s  action 
against  him,  and  as  he  does  not  prove  his  excuse  for 
not  defending  himself  In  that  action,  the  court  of 
equity  has  no  Jurisdiction  to  relieve  him. 

Morgan  v.  Carson,  238 

5.  Quere  whether,  if  he  had  proved  his  excuse  for 
not  defending  himself  at  law.  his  case  would  have 
been  rellevable  In  equity  ?  S.  C       238 

II.  Effect  of  failure  to  caveat. 

6.  See  Patent  No.  2.  and 

Donnell  and  Preston  v.  King's    heirs    and 
devisees,  808 

III.  When  account  against  executors  is  barred. 

7.  A  testator  died  in  1782.  and  his  will  was  proved 
and  the  executors  qualified  in  that  year.  The  chief 
acting  executor  died  In  1792,  and  In  the  following 
year  the  account  of  that  executor  was  settled,  and 
the  balance  thereby  appearing  due  was  paid  over 
to  the  surviving  executor.  In  December  1797,  a  suit 
was  brought  by  legatees  against  the  surviving 
executor  and  the  representative  of  the  deceased 
executor,  which  suit  was  discontinued  In  October 
1806.  for  want  of  prosecution.  The  surviving  execu- 
tor died  in  the  latter  part  of  1808  or  beginning 
of  1809:  and  in  April  1809.  a  second  suit  was 
brought,  making  defendants  thereto  the  represen- 
tatives of  both  executors,  the  surviving  sureties 
of  the  executors,  and  the  representatives  of  those 
sureties  who  had  died.  New  parties  were  fre- 
quently made  ;  numerous  accounts  were  ordered  ; 
and  from  remissness  of  the  plaintiffs,  and  other 
causes,  the  case  lingered  for  a  long  time.  In  Octo- 
ber 1827,  the  chancellor  decreed  that  the  bill  be  dis- 
missed. On  appeal  from  this  decree.  Hbld,  the 
great  lapse  of  time  before  the  suit  was  commenced, 
together  with  the  remissness  in  prosecuting  It  af- 
terwards, was  a  sufficient  reason  for  refusing  to 
entertain  the  bill  against  representatives  and  sure- 
ties, especially  as  the  circumstances  appearing  in 
the  case  tended  to  shew  that  the  debts  due  from  the 
testator  were  sufllclent  to  exhaust  bis  slaves  and 
personal  assets. 

Hayes  and  others  v.  Goode  and  others.  453 

IV.  What  claim  will  be  rejected  as  stale. 

8.  See  Lapse  of  time  No.  3,  and 

Hayes  and  others  v.  Goode  and  others,  453 
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♦V.  When  supersedeas  is  barred. 
9.  See  Writs  of  error  and  supersedeas  No.  2, 


Emory  and  others  v.  Erskine,  267 

VL  Negligence  In  returning  cocmterfeit  note, 
la  On  the  19th  of  November  1824,  the  plaintiffs,  in 
the  course  of  business,  received  from  the  defendant 
a  bank  note,  and  the  defendant  obtained  from  the 
plaintiffs  the  value  thereof,  upon  the  supposition 
that  the  note  was  genuine:  the  note  was  passed  off 
by  the  plaintiffs,  but  was  afterwards,  on  the  8th  of 
March  1825,  returned  to  them  as  counterfeit:  they 
did  not  return  It  to  the  defendant,  nor  give  him 
notice  of  its  being  counterfeit  until  May  1825,  al- 
though plaintiffs*  place  of  business  and  defendant's 
place  of  residence  were  only  110  miles  apart,  and  a 
mail  passed  between  those  places  regularly  once  a 
week.  HELD,  there  was  such  negligence  on  the  part 
of  the  plaintiffs,  as  precluded  them  from  recovering. 

Plndairs  ex'ors  v.  Northwestern  bank,  617 

LAND. 

1.  What  is  a  valid  contract  for  purchase  of  land, 
within  the  statute  of  frauds.  See  Auction  and  Spe- 
cific execution,  and 

Smith  v.  Jones,  165 

2.  How  sale  and  conveyance  should  be  made  for 
nonpayment  of  taxes  under  act  of  February  9,  1814. 
See  Taxes,  and 

Wilsons  V.  Bell.  22 

8.  See  Patent,  and 
Donnell  and  Preston  v.   King's  heirs  and 
devisees,  893 

4.  When  a  trust  will  be  implied.  See  Trusts  and 
trustees  No.  2,  and 

Bank  of  United   States  v.   Carrington  and 
others.  566 

5.  Relief  to  Judgment  creditor  against  debtor's 
fraudulent  alienation.  See  Judgment  creditor 
No.  8.  and 

Claiborne  v.  Gross  and  others,  831 

6.  Effect  of  oath  of  insolvency  in  passing  debtor's 
real  estate.    See  Insolvent  No.  1.  and 

Ruffners  v.  Lewis's  ex'ors  and  others.  720 

7.  Construction  of  devise  for  payment  of  debts. 
See  Will  No.  4,  and 

Thompson  v.  Meek.  419 

LANDLORD  AND  TENANT. 

1.  Action  by  tenant  for  wrongful  distress.  See 
Case  No.  2.  8.  Variance  No.  2.  and 

Ollngerv.  M'Chesney,  660 

2.  Where  land  is  leased  for  a  fixed  and  determi- 
nate period,  the  off  going  tenant  is  not  entitled  to 
the  waygoing  crop. 

Harris  v.  Carson,  632 

3.  Parol  evidence  of  a  usage  for  the  offgoing  ten- 
ant to  have  the  waygoing  crop,  is  not  admissible  to 
explain  a  written  contract  of  lease  for  a  fixed  and 
certain  period.  S.  C,       632 

LAPSE  OF  TIME. 

1.  When  right  to  supersedeas  is  barred.  See  Writs 
of  error  and  supersedeas  No.  2.  and 

Emory  and  others  v.  Erskine,  267 

2.  What  lapse  of  time  will  bar  a  bill  against  ex- 
ecutor for  an  account    See  Laches  No.  7.  and 

Hayes  and  others  v.  Goode  and  others.  452 

What  claim  will  be  rejected  in  equity  as  stale. 

3.  In  1793.  the  mortgagee  of  a  tract  of  land  filed  a 
bill  against  the  mortgagor's  devisee.  In  which  suit 
the  devisee  Insisted  that  the  mortgagee  had  a  rem- 
edy against  other  lands  of  the  testators  which  had 
descended  to  his  heir,  and  that  those  other  lands 
ought  first  to  be  sold  to  discharge  the  mortgage  debt. 
A  decree  of  foreclosure  however  was  made,  and  a 
sale  ordered  of  the  mortgaged  premises.  This  decree 
was  In  1797.  and  the  devisee  immediately  sold  the 
land  and  paid  the  debt  In  1824.  the  devisee  filed  a 
bill  insisting  that  both  the  testator's  personal  estate 
and  the  lands  descending  to  his  heir  were  liable  to 
pay  the  debt  in  ease  of  the  mortgaged  premises. 
Held,  after  so  great  a  lapse  of  time  the  claim  could 
not  be  admitted,  but  must  be  rejected  as  stale. 

Hayes  and  others  v.  Goode  and  others,  458 

LARCENY. 
Where  a  party,  fraudulently  and  with  Intent  to 
steal,  obtain  possession  of  a  chattel  with  the  con- 
sent and  by  the  delivery  of  the  owner,  under  pre- 
tence of  borrowing,  and  converts  the  chattel  to  his 
own  use,  he  is  guilty  of  larceny.  Case  in  which  the 
circumstances  amounted  to  proof  of  such  felonious 
intent 

Starkie  v.  Commonwealth,  768 

LEASE. 

1.  See  Landlord  and  tenant  No.  2,  3,  and 
Harris  v.  Carson,  632 
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2.  Variance  between  lease  allesred  and  that 
proved,  in  case  for  illeg-al  distress.  See  Variance 
No.  2,  and 

Olinffer  v.  M'Cliesney,  660 

LEGACY  AND  LEGATEE. 

In  what  case  bill  of  lesratees  against  execn- 
780     tor  for  account  will  be  barred  by  ♦laches.    See 
Laches  No.  7,  and 
Hayes  and  others  v.  Goode  and  others,  458 

LIMITATION. 

1.  When  statute  of  limitations  cannot  be  pleaded. 

1.  A  debt  is  contracted  at  Petersburg"  in  Virginia, 
for  sroods  sold  there:  the  debtor  resides  at  the 
time,  and  continues  to  reside,  in  North  Carolina; 
the  creditor  brinifs  suit  in  a  court  of  this  state 
afirainst  the  debtor,  who  pleads  the  statute  of  limi- 
tations in  bar:  Hsu),  by  the  Nth  section  of  that 
sUtute,  I  Rev.  Code,  ch.  128.  he  is  precluded  from 
makinff  such  defence:  dissentiente  Tuckbb,  P. 

Wilkinson  &  co.  v.  HoUoway,  277 

2.  In  assumpsit,  defendant  pleads  the  sreneral 
issue  at  September  term  1818:  bis  death  is  susr- 
vested  in  October  1828,  and  the  cause  is  revived  at 
March  term  1824  afirainst  his  administrator,  who  ob- 
tains leave  at  October  term  1825  to  plead  the  statute 
of  limitations,  but  (by  inadvertence  as  it  seemed) 
the  plea  is  not  then  filed ;  at  March  term  1826  the 
cause  is  called  for  trial,  and  the  administrator 
asks  leave  to  put  in  the  plea:  Hbld.  it  cannot  now 
be  received. 

Clopton*s  adm'r  v.  Clarke's  ex'or,  825 

IL  Limitations  of  supersedeas. 

3.  See  Writs  of  error  and  supersedeas  No.  2.  and 
Emory  and  others  v.  Erskine,  267 

LOAN. 
What  is  a  loan,  not  a  gift,  of  a  slave.    See  Gift  No. 

2,  and 

Mahonv.  Johnston,  317 

LOSS  OF  BOND. 
Upon  a  bill  in  equity  for  relief  upon  a  lost  bond, 
thoufiTh  refiTUlarly  an  affidavit  of  the  loss  of  the  bond 
&c.  oug-ht  to  be  filed  with  the  bill,  yet  if  such  affida- 
vit is  not  so  filed,  but  is  filed  afterwards  in  the  prog- 
ress of  the  cause,  this  is  sufficient. 

Thornton  v.  Stewart,  128 

MAINTENANCE. 
Whenequity  will  not  decline  Jurisdiction,  on  the 
ground  of  maintenance.    See  Insolvent  No.  2,  and 
Ruffners  v.  Lewis's  ex'ors  and  others,  720 

MANDAMUS. 
To  compel  county  court  to  record  deed  of  emanci- 
pation.   See  Emancipation  No.  8.  and 

Manns  v.  Givens  and  others,  689 

MERGER. 
When  a  debt  due  from  a  firm  is  not  extinguished 
by  the  deed  of  one  partner.    See  Partnership  No.  8, 
and 

Gait's  ex'ors  v.  Calland's  ex'or,  604 


MILLS. 
See  Adverse  possession  No.  1,  and 
Nichols  V.  Aylor, 
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MISPRISION. 

1.  What  is  immateriaL    See  Issue,  and 

White  V.  Clay's  ex'ors.  68 

2.  What  may  be  corrected  at  a  subsequent  term. 
See  Judgment  No.  I,  Writs  of  error  and  super- 
sedeas No.  2.  Amendment  No.  2,  and 

Shelton'sex'orsv.  Welsh's  adm'rs,  176 

Emory  and  others  v.  Erskine,  267 

MISTAKE. 
Jurisdiction  of  equity  to  correct  mistake  in  form 
of  security.    See  Partnership  No.  3,  and 

Gait's  ex'ors  v.  Callaud's  ex'or,  504 

MORTGAGES  AND  TRUSTS. 
1.  Three  several  mortgages  of  the  same  subject, 
to  secure  several  debts  due  to  the  several  mortga- 
gees, are  executed  on  the  same  day,  one  after  the 
other.  In  quick  succession :  they  are  all  proved  and 
delivered  to  the  clerk  to  be  recorded,  also  on  the 
same  day,  but  In  the  same  order  In  which  they  were 
executed;  there  being  no  design,  and  no  express 
agreement,  either  that  any  one  of  the  mortgagees 
should  have  priority  over  the  others,  or  that  they 
should  all  stand  on  equal  footing:  Hbld,  upon  the 
construction  of  the  statute  1  Rev.  Code,  ch.  99.  S  12, 
that  the  mortgagee  whose  mortgage  was  first  exe- 
cuted Is  entitled  to  priority  of  satisfaction  over  the 
other  mortgagees. 

Naylor  v.  Throckmorton  and  others.  98 


2.  Suit  in  chancery  for  execution  of  deed  of  trust 
made  by  insolvent  to  secure  debts.  See  Insolvent 
No.  2,  8,  4,  and 

Ruffners  v.  Lewis's  ex'ors  and  others,  720 

8.  What  passes  by  mortgagor's  conveyance  prior 
to  payment  of  mortgage  debt.  See  Insolvent  No. 
1,  and  S.  a.       720 

4.  What  interest  will  be  allowed  by  decree  fore- 
closing mortgage  made  to  secure  a  Judgment  for 
debt,  damages  in  lieu  of  interest,  and  costs.  See 
Interest  No.  3,  and 

Laidley  v.  Merrt field.  346 

781        •S.  When  claim  of    devisee    of  mortgaged 
land  against  the   heir  and  executor  for  re- 
demption win  be  rejected  as  stale.    See  Lapse  of 
time  No.  3,  and 

Hayes  and  others  v.  Goode  and  others.  463 

6.  A  debtor  mortgages  the  same  land,  by  succes- 
sive deeds,  to  two  several  creditors,  and  the  second 
deed  is  duly  recorded,  but  the  first  is  not:  the  land 
is  sold  under  the  provisions  of  the  second  deed,  and 
the  creditor  In  that  deed  becomes  the  purchaser— 
On  bin  by  first  mortgagee  against  the  mortgagor 
and  second  mortgagee,  charging  the  second  mort- 
gagee with  notice  of  the  prior  unrecorded  mort- 
gage, and  praying  that  the  land  be  resold  ta 
satisfy  plaintiff's  debt:  Hbld,  neither  the  mortga- 
gor nor  his  wife  Is  a  competent  witness  for  plaintiff, 
to  prove  that  the  second  mortgagee  had  notice  of 
the  plaintiff's  prior  mortgage— hesltante  Brockbh- 

BBOUOH,  J. 

SltUngtons  v.  Brown  and  others,  271 

7.  When  a  trust  will  be  Implied.  See  Trusts  and 
trustees  No.  2,  and 

Bank  of   United   States  v.  Carrlngton  and 
others,  666 

MOTION. 

1.  Motion  by  overseers  of  poor  against  a  predeces- 
sor in  office.    See  Overseers  of  poor  No.  2,  4.  and 

Chapline  v.  Overseers  of  the  poor  Ac,  281 

What  is  a  discontinuance  of  motion. 

2.  Notice  is  given  by  K.  to  A.  of  a  motion  to  be 
made  at  June  term  of  a  county  court,  for  money 
paid  by  K.  as  A.*8  surety;  the  motion  is  continued 
without  A.'s  consent  from  June  term  to  August 
term,  passing  by  the  intermediate  July  term: 
Hbld,  this  was  a  discontinuance,  and  a  judgment 
subsequently  rendered  for  the  plaintiff  on  the  same 
notice  is  therefore  erroneous. 

Amis  V.  Koger,  221 

MULTIPLICITY  OP  SUITS. 

Ouster  of  equitable  jurisdiction  by  prior  Utigatioo 
atlaw.    See  Laches  No.  l,  2, 3,  4,  5,  and 

Haden  v.  Garden.  1G7 

Turner  v.  Davis  and  others.  227 

Morgan  v.  Carson.  2» 

NEGLIGENCE. 

1.  See  Laches. 

2.  Bailee's  liability  for  loss  of  hired  slave.  See 
Bailment,  and 

Randolph  v.  Hill,  383 

NEW  TRIAL. 

1.  A  verdict  ought  not  to  be  set  aside  as  being 
contrary  to  evidence,  unless  the  inference  which  the 
Jury  drew  from  the  evidence  was  plainly  not  war- 
ranted by  it. 

Brown  v.  Handley,  110 

2.  A  verdict  should  not  be  set  aside  as  contrary  to 
evidence,  unless  it  be  plainly  so. 

Mahon  v.  Johnston,  317 

3.  See  Bailment,  and 

Randolph  v.  Hill,  383 

4.  See  Gift  No.  2,  and 

Mahon  v.  Johnston,  317 

5.  What  Irregularity  will  not  be  ground  for  appel- 
late court  to  set  aside  verdict.  See  Argument  of 
cause,  and 

Steptoe's  adm'rs  V.  Harvey's  ex'ors,  601 

6.  A  motion  Is  made  for  a  new  trial,  upon  the 
ground  that  new  and  important  evidence  has  been 
discovered  since  the  verdict:  the  motion  is  over- 
ruled, and  a  bill  of  exceptions  Is  filed,  containing 
the  party's  own  affidavit  and  that  of  the  new  wit- 
ness on  whom  he  relies,  which  affidavits  shew  that 
the  nature  of  the  evidence,  its  materiality,  and 
the  recent  period  at  which  It  became  known  to  the 
party:  but  the  bill  of  exceptions  does  not  state  the 
facu  which  In  the  opinion  of  the  court  below  were 
proved  at  the  trial,  nor  does  it  even  set  forth  the 
evidence  given  at  that  trial.  Hbld,  no  sufficient 
ground  appears  for  an  appellate  court  to  reverse 
the  judgment  and  award  a  new  trlaL 

Callagban  v.  Kippers,  608 

7.  On  a  trial  for  grand  larceny,  the  jury  find  the 
prisoner  guilty,  but  the  verdict  ascertains  no  term 
of  Imprisonment:  the  court  tells  the  jurors  they 
are  discharged,  but  they  are  called  back  instantly* 
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before  any  of  tbem  bad  left  tbe  coartboose,  except 
one.  wbo  bad  srone  a  abort  distance  accompanied  by 
a  deputy  sberlff :  and  tbey  tben  ascertain  the  term 
of  imprisonment:  HBiiD.  tbe  verdict  mast  be  set 
aside,  and  a  new  trial  awarded. 

Mills  V.  Commonwealth .  751 

NON  EST  PACTUM. 
Wbat  defence  may  be  made  on  this  plea.    See 
Lacbes  No.  1,  and 

Haden  v.  Garden.  167 

NO  SUCH  RECORD. 
Effect  of  plea  of  no   sncb    record.    See   Recog-- 
nizance,  and 

Bias  and  another  v.  Floyd  governor,  640 

NOTARY. 
Effect  of  notarial  seal  In  provlnsr  protest  and  for- 
eign bill.    See  Bill  of  exchange  No.  4,  and 

Nelson  V.  Fotterall,  180 

782  ♦NOTE. 

In  what  case  the  amount  paid  in  exchansre 
for  a  counterfeit  bank  note  may  be  recovered  back. 
See  Payment  No.  2,  Laches  No.  10,  and 

Pindairs  ex'ors  v.  Northwestern  bank,  617 

NOTICE. 

1.  Concerning  due  dilig-ence  in  returning  counter- 
felt  bank  note  received,  see  Laches  No.  10.  and 

Pindairs  ex'ors  v.  Northwestern  bank.  617 

2.  Protection  to  purchaser  without  notice.  See 
Patent  No.  1.  and 

Donnell  and  Preston  v.  King's  heirs  and  dev- 
isees. ^  398 
8.  The  defence  of   purchaser  for  valuable  con- 
sideration without  notice,  may  be  made  by  answer 
as  well  as  by  plea.                                        S.  C.       898 
NUISANCE. 
See  Adverse  possession  No.  1,  and 
Nichols  V.  Avlor.  546 
OFFICE  JUDGMENT. 
On  conditional  judgment  in  debt  upon  a  decree 
for  money,  enquiry  of  damages  must  be  awarded. 
See  Judgment  No.  1,  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs.  175 

OVERSEERS  OF  POOR. 

1.  The  overseers  of  the  poor  are  a  corporate  body 
who  can  maintain  a  suit 

Chapline  v.  Overseers  of  the  poor  &c.,  281 

2.  They  may  maintain  a  motion  against  a  pred- 
ecessor in  office,  for  moneys  officially  received  by 
him  and  unaccounted  for.  S.  C,       281 

8.  They  may  submit  such  a  claim  to  arbitration. 

S.  C,       281 

4.  And  If.  pending  such  a  motion,  tbe  plaintiffs' 
own  term  of  office  expires,  their  motion  does  not 
abate,  but  they  may  proceed  in  the  prosecution  of 
It.  being  themselves  accountable  to  their  succes- 
sors for  tbe  money  they  shall  recover        S.  C       281 

OYER. 
If  in  an  action  on  a  deed,  plaintiff  makes  profert 
of  the  deed  in  his  declaration,  and  defendant  takes 
oyer  of  it,  the  deed  is  thereby  made  part  of  the 
declaration:  and  defendant  cannot  object  to  the 
deed  as  evidence  at  the  trial,  on  the  g-round  of 
variance. 

Jarrett's  adm'rs  v.  Jarrett,  98 

PAROL  EVIDENCE. 

1.  Admissible  to  prove  executor's  renunciation. 
See  Executors  and  administrators  No.  3,  and 

Thompsons  v.  Meek.  419 

2.  Admissible  to  raise  Implied  trust.  See  Trusts 
and  trustees  No.  2,  and 

Bank  ot  United  States    v.  Carrlngton  and 
others,  566 

8.  Inadmissible  to  explain  a  written  lease.  See 
Landlord  and  tenant  No,  8,  and 

Harris  v.  Carson,  632 

4.  Inadmissible  to  affect  a  record.  See  Indemnity, 
and 

Beeson's  adm'rs  v.  Stephen.son,  107 

PARTIES  TO  SUITS. 

1.  How  executor  should  sue  on  obligation  to 
him  as  such.    See  Debt  No.  8.  and 

Bailey  and  another  v.  Beckwlth  ex'or,  604 

2.  Nullity  of  decree  against  one  not  made  a  de- 
fendant by  the  bill.    See  Decree  No.  6,  and 

Moseley  v.  Cocke,  224 

8.  Waiver  of  necessity  of  making  a  party  to  bill. 
See  Insolvent  No.  8.  and 

Ruffners  v.  Lewis's  ex'ors  and  others,  720 

4.  In  what  case  chancery  suit  for  partition  should 
be  revived  in  name  of  the  executor  Instead  of  the 
heirs  of  plaintiff.    See  Insolvent  No.  4.  and 

S.  C.       720 


5.  Making  new  party  after  decree  reversed  and 
cause  remanded.    See  Consolidation,  and 

Claiborne  v.  Gross  and  others,  881 

PARTITION. 
Bill  in  equity  for  partition  of  land  held  jointly  by 
insolvent  debtor  and  another.    See  Insolvent  No.  2, 
8«  4,  and 

Ruffners  v.  Lewis's  ex'ors  and  others,  720 

PARTNERSHIP. 
I.  What  is  no  partnership. 

1.  A  contractor  for  carrying  the  mall  agrees  with 
a  subcontractor,  that  he  shall  perform  one  half  the 
-service  and  be  entitled  to  one  half  the  compensa- 
tion: Held,  such  agreement  does  not  constitute  a 
partnership  between  the  parties. 

Wilkinson  V.  Jett.  116 

II.  Effect  of  admission  by  one  partner. 

2.  Though  a  partnership  is  dissolved,  and    one 
partner     sells     his     interest    to    the    other. 

788  *who  undertakes  to  pay  the  partnership  debts, 
an  account  rendered  by  the  acting*  partner  or 
his  clerk,  after  the  dissolution,  shewlnfir  a  balance 
due  from  the  partnership,  is  bindinfir  on  the  retir 
ing"  partner. 

Garland  v.  Agee's  adm'r,  862 

III.  Liability  of  firm  and  of  deceased  partner's 
estate. 
8.  A  sum  of  money  is  lent  to  a  firm,  and  the  firm  is 
charged  with  it  on  the  partnership  books,  but  the 
partner  with  whom  the  transaction  occurs,  executes 
by  mistake  a  penal  obligation.  In  the  name  of  the 
Arm,  under  seal.  Instead  of  g'lving  merely  a  prom- 
issory note:  one  of  the  partners  dylnfir.  those  who 
survived  him.  and  the  executors  of  the  decedent, 
convey  all  the  effects  belonging  and  debts  due  to  tbe 
firm.  In  trust  to  pay  the  debts  due  from  the  Arm; 
then  the  creditor  who  lent  the  money  flies  a  bill  In 
egulty  against  the  surviving-  partners,  the  executors 
of  the  decedent,  and  the  trustee:  Held,  1.  That 
although  at  law  there  would  be  no  remedy  on  the 
sealed  oblig-ation,  except  against  the  partner  who 
executed  It.  yet  equity  has  jurisdiction  to  correct 
the  mistake,  and  hold  all  the  partners  as  much 
bound  as  if  there  were  no  seal.  2.  That,  regardlnsr 
the  debt  as  a  simple  contract  debt  of  the  firm,  the 
estate  of  the  deceased  partner  cannot  be  charged, 
until  the  Insolvency  of  the  surviving  partners  and 
the  deficiency  of  the  trCist  subject  are  first  estab- 
lished. 

Gait's  ex'ors  v.  Calland's  ex'or,  594 

IV.  Bond  on  attachment  for  debt  due  firm. 
4.  What  is  an  insufficient  bond    on  attachment 
ag-ainst  an  absconding  debtor  of  a  partnership.    See 
Absconding  debtor  No.  2,  and 

Jones  &  Ford  v.  Anderson  and  another,  806 

PATENT. 
I.  Protection  to  purchaser  from  patentee. 

1.  A  purchaser  from  a  patentee,  for  valuable  con- 
sideration, without  actual  notice  of  a  prior  entry  of 
the  same  land,  will  be  protected  in  equity,  though 
the  patentee's  survey  was  not  founded  on  any  entry. 

Donnell  and  Preston  v.  Ktnfir's  heirs  and  dev- 
isees. 398 
II.  Scire  facias  to  repeal  patent. 

2.  Entry  of  land  by  A.  in  1788:  survey  In  1798: 
patent  in  1800:  survey  of  same  land  by  B.  In  1790, 
without  any  entry  thereof  made  by  him,  and  patent 
to  B.  In  1798;  A.  in  1815  brings  scire  facias  in 
chancery  asralnst  B.  to  repeal  his  patent— Quere 
whether  equity  will  entertain  the  suit,  A.  having 
failed  to  caveat,  and  there  being  no  proof  that  B. 
had  actual  notice  of  A.'s  entry  ?  S.  C,       398 

PAUPER  SUITS. 
See  Freedom. 

PAYMENT. 

1.  What  settlement  of  a  debt  with  an  attorney  at 
law  will  not  discharge  the  debtor.  See  Attorney  at 
law  No.  2,  3.  4,  and 

Wilkinson  &  co.  v.  HoUoway.  277 

2.  If  a  debtor  make  payment  to  his  creditor  in  a 
bank  note  which  afterwards  turns  out  to  be  counter- 
feit, he  win  still  be  liable  for  the  amount  so  paid, 
provided  the  note  be  returned  to  him  within  a 
reasonable  time. 

PUidall's  ex'ors  v.  Northwestern  bank,  617 

8.  In  what  case  amount  paid  in  exchange  for  a 
counterfeit  bank  note  cannot  be  recovered  back. 
See  Laches  No.  10,  and  S.  C.       617 

4.  Credit  allowed  in  equity  for  a  partial  payment, 
though  receipt  be  fraudulently  procured  for  the 
whole  debt.  See  Executors  and  administrators  No. 
4.  and 

Laidley  v.  Merrifleld.  346 
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PERFORMANCE. 

1.  Recovery  on  contract  partly  performed.  See 
Contract  No.  9,  10,  and 

Clark  V.  Franklin.  1.  2 

2.  See  Specific  execution,  and 

Smith  V.  Jones,  166 

PLEADING. 
I.  Declaration. 

1.  What  declaration  in  covenant  is  sufflcient  on 
flreneral  demurrer.    See  Covenant  No.  2,  3,  and 

Clark  V.  Franklin,  1 

Jarrett's  adm'rs  v.  Jarrett,  93 

2.  How  oblisration  to  executor  should  be  declared 
on.    See  Debt  No.  8.  and 

Bailey  and  another  v.  Beckwith  ex'or.  (J04 

8.  When  declaration  is  bad  on  sreneral  demurrer 
for  demandingr  interest    See  Decree  No.  «,  and 
Shelton's  ex'ors  v.  Welsh's  adm'rs.  175 

4.  Effect  of  sreneral  demurrer  to  whole  declara- 
tion where  one  count  is  crood.  See  Declaration  No. 
6.  6,  7.  and  ^ 

Jarrett's  adm'rs  v.  Jarrett  98 

Power  V.  Ivie,  147 

5.  Effect  of  takinflf  oyer  of  deed  declared  on.  See 
Oyer  and 

Jarrett's  adm'rs  v.  Jarrett  98 

784  •II.  Plea. 

6.  What  will  be  held  a  plea  to  new  declaration 
filed  under  leave  to  amend.  See  Declaration  No.  9, 
and 

Power  V.  Ivie,  147 

7.  When  plea  need  not  conclude  with  a  verifica- 
tion by  the  record.    See  Injunction  bond.  No.  8,  and 

White  V.  Clay's  ex'ors,  68 

8.  When  defendant  is  precluded  from  pleading  the 
sutute  of  limitations  in  bar.    See  Limitations  No. 

Wilkinson  &  co.  v.  Holloway,  277 

9.  When  the  plea  of  the  sUtute  of  limitations  is 
too  late.    See  Limitation  No.  2.  and 

Clopton's  adm'r  v.  Clarke's  ex'or,  825 

10.  What  pleas  may  be  pleaded  de  novo  by  per- 
sonal represenutive  of  defendant  See  Executors 
and  ac'ministrators  No.  11,  and  S.  C.       326 

11.  What  defence  may  be  made  on  plea  of  non  est 
factum.    See  Laches  No.  1,  and 

Haden  v.  Garden,  157 

12.  Wbat  cannot  be  pleaded  to  action  on  a 
specialty.    See  Specialty  No.  4,  5.  and 

Steptoe'8  adm'rs  v.  Harvey's  ex'ors,  501 

18.  What  is  an    insufficient  plea    of  usury.    See 

Usury  No.  8,  and  S.  C,       601 

ILL  Replication. 
14.  The  first  fault  in  pleading  beiuff  committed  by 
defendant  he  cannot  complain  of  the  same  fault  in 
pleading-  of  plaintiff. 

White  V.  Clay's  ex'ors,  68 

IV.  Verification  by  the  record. 
16.  When  pleading  need  not  conclude  with  a  veri- 
fication by  the  record.    See  Injunction  bond  No.  3, 
and 

White  V.  Clay's  ex'ors.  68 

16.  Effect  of  record  as  evidence,  when  pleaded 
with  a  prout  patet    See  Indemnity,  and 

Beeson's  adm'r  v.  Stephenson,  107 

V.  Pleadings  in  equity. 

17.  What  shall  be  deemed  a  supplemental  bill  In 
nature  of  a  bill  of  review.  See  Supplemental  bill, 
and 

Laidley  v.  Merri field,  846 

18.  What  cannot  be  allesred  in  answer  to  bill  of 
review.    See  Review  No.  2,  and 

Thornton  v.  Stewart  128 

19.  When  demurrer  lies  to  bill  in  equity  for  an 
account    See  Account  No.  3.  and 

Bassett's  adm'r  &c.  v.  Cunnlng-ham's  adm'r,    402 

20.  A  defendant  in  chancery  in  Virginia  may,  at 
the  same  time,  answer  and  demur  to  the  same  mat- 
ter in  the  bill:  dissentiente  Tuckeb,  P. 

S.  C.       402 

21.  The  defence  of  purchaser  for  valuable  consid- 
eration without  notice,  may  be  made  by  answer  as 
well  as  by  plea. 

Donnell  and  Preston  v.  Kiufif's  heirs  and  dev- 
isees, 808 
VI.  Variance  of  proof  fiom  pleadinsr. 

22.  See  Recog-nizance.  Variance  No.  2,  8,  and 

Bias  and  anotber  v.  Floyd  g-overnor,  640 

Oliuffer  V.  M'Chesney,  660 

POOR. 
See  Overseers  of  poor. 

POSSESSION. 
1.  See  Adverse  possession  No.  1,  and 
Nichols  V.  Ay  lor,  646 


2.  What  is  a  delivery  of  possession  on  grift  of  a 
slave.    See  Slaves,  free  nesfroes  and  mulattoes  No. 

1,  and 

Brown  v.  Handley,  119 

3.  When  a  party  in  possession  cannot  come  into 
equity  to  be  quieted  in  his  title.  See  Equitable 
jurisdiction  No  12,  and 

Bush  V.  Martins,  390 

POSTMASTER  GENERAL. 
Incompetency  of  postmaster  general's  certificate 
as  evidence.    See  Evidence  No.  9,  and 

Wilkinson  v.  Jett.  115 

PRACTICE    IN   CIVIL  PROCEEDINGS  AT  LAW. 

1.  Whit  ca.  sa.  is  sufflcient  to  fix  liability  of  special 
bail.    See  Bail  No.  1.  and 

Branch  and  others  v.  Webb,  871 

2.  Concemiufif  return  day  and  appearance  day  of 
scire  facias  agrainst  bail,  see  Bail  No.  2,  8,  and 

S.  a.  871 

8.  Effect  of  taking-  oyer  of  deed  declared  on.  See 
Oyer,  and 

Jarrett's  adm'rs  v.  Jarrett  98 

4.  Practice  where  sreneral  demurrer  is  filed  to 
whole  declaration  and  one  count  is  irood.  See 
Declaration  No.  6.  6,  7,  and 

Jarrett's  adm'rs  v.  Jarrett  98 

Power  V.  Ivie,  147 

6.  Admissibility  and  effect  of  record  pleaded  with 
a  prout  patet    See  Indemnity,  and 

Beeson's  adm'r  v.  Stephenson.  107 

6.  What  will  be  considered  a  plea  to  new  declara- 
tion filed  under  leave  to  amend.  See  Declaration 
No.  9,  and 

Power  V.  Ivie,  147 

7.  When  plea  of  the  statute  of  limitations  is  too 
late.    See  Limiution  No.  2,  and 

Clopton's  adm'r  v.  Clarke's  ex'or.  896 

8.  What  is  a  discontinuance  of  motion.  See 
Motion  No.  2,  and 

Amis  V.  Koffer.  221 

9.  Rig-ht  to  open  and  conclude  argument  See 
Argument  of  cause,  and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

785        'lO.  In  what  cases  a  new  trial  will  be  refused. 

See  Argument  of  cases.    Bailment  Gift  No. 

2,  New  trial  No.  1.  2,  6,  and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors.  601 

Randolph  v.  Hill.  383 

Mahon  v.  Johnston,  817 

Brown  v.  Handley,  119 

Cailag-han  v.  Kippers,  008 

11.  In  what  cases  there  must  be  a  joint  judgment 
against  defendants.    See  Judg-ment  No.  4.  and 

Early  v.  Clarkson's  adm'r.  83 

12.  Practice  where  final  judg-ment  in  the  office  is 
erroneously  entered  without  awarding-  Inquiry  of 
damages.    See  Judfirment  No.  1,  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  175 

18.  Practice  where  judgment  is  reversed  for  a 

defect  in  the  declaration.    See  Declaration  Na  8. 

and  S.  C       175 

14.  How  writ  of  error  to  judgment  of  county  court 

may  be  obtained.    See  County  courts  No.  8,  and 

Amis  V.  Kog-er,  S21 

16.  How  a  recognizance  may  be  amended  when 

altered  after  acknowledgment    See  Recognizance. 

and 

Bias  and  another  v.  Floyd  irovemor,  040 

PRACTICE  IN  CRIMINAL  CAUSES. 

1.  How  a  recognizance  taken  from  a  criminal  and 
his  sureties  may  be  amended,  where  it  has  been 
altered  after  acknowledg-ment  See  Recognizance, 
and 

Bias  and  another  v.  Floyd  g-overnor,  640 

2.  When  a  new  trial  will  be  firranted  for  separa- 
tion of  jury.    See  New  trial  No.  7,  and 

Mills  V.  Commonwealth,  751 

PRACTICE  IN  SUITS  IN  EQUITY. 

1.  What  is  a  sufficient  affidavit  to  bill  for  relief  on 
lost  bond.    See  Loss  of  bond,  and 

Thornton  v.  Stewart,  Itt 

2.  When  order  of  consolidation  is  improper.  See 
Consolidation,  and 

Claiborne  v.  Gross  and  others,  381 

8.  Parties  to  bill  by    insolvent    debtor  and   his 

assig-nees  for  partition.    See  Insolvent  No.  8,  4,  and 

Ruffners  v.  Lewis's  ex'ors  and  others.  790 

4.  How  answer  to  bill  of  review  must  be  restricted. 
See  Review  No.  2,  and 

Thornton  v.  Stewart  128 

5.  See  Pleadiuff  No.  20.  21,  and 

Bassett's  adm'r  &c  v.  Cunning-ham's  adm'r,    408 
Donnell  and  Preston  v.    King-'s  heirs  and 
devisees,  898 

6.  When  dismission  of  appeal  shall  be  without 
costs.    See  Consolidation,  and 

Claiborne  v.  Gross  and  others,  881 
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7.  What  objection  to  decree  Is  too  late  in  appellate 
court.    See  Appellate  jurisdiction  No.  4.  and 

Foreman  v.  Murray  &  ux.  &  al..  412 

8.  Practice  on  reverslnsr  dismission  of  bill  of 
review.    See  Review  No.  3,  and 

Thornton  v.  Stewart.  ,         ,  .    I? 

9.  Practice  on  reversing  decree  for  plain tifE 
where  allefiratlons  of  bill  are  not  proved.  See 
Decree  No.  4,  and  ^     ^  ^^ 

Sltllng-tons  V.  Brown  and  others.  271 

10  Makinsr  new  party  after  decree  reversed  and 
cause  remanded.    See  Consolidation,  and 

Claiborne  v.  Gross  and  others,  881 

PRESUMPTION. 
See  Adverse  possession  No.  1,  and 
Nichols  V.  Aylor,  546 

PRINCIPAL  AND  AGENT. 

1.  Conceminsr  powers  of  authority  at  la^  employed 
to  collect  a  debt,  see  Attorney  at  law  No.  2,  3,  4.  and 

Wilkinson  &  co.  v.  Holloway,  277 

2.  Who  is  the  ag-ent  of  vendee,  authorized  to  sign 
contract  for  land.  See  Auction,  Specific  execution, 
and 

Smith  V.  Jones,  Io6 

PRINCIPAL  AND  SURETY. 

1.  Concerning  the  liability  of  special  bail,  see  Bail, 
No.  1.  2,  3,  and 

Branch  and  others  v.  Webb.  871 

2.  Competency  and  effect,  as  against  surety,  of 
decree  rendered  against  principal.  See  Indemnity, 
and 

Beeson's  adm'r  v.  Stephenson.  107 

8.  In  an  acUon  on  a  bond  against  a  surety,  a  plea 
that  the  creditor  has  made  a  parol  agreement  with 
the  principal  to  give  him  time,  without  the  privity 
of  the  surety,  presents  no  bar  to  J.he  action,  and 
will  be  rejected. 

Steptoe'8  adm'rs  v.  Harvey's  ex'ors,  601 

What  is  no  discharge  of  surety. 
4.  V.  having  obuined  award  of  execution  against 
T.  principal,  and  W.  surety,  in  a  forthcoming  bond, 
with  the  knowledge  and  assent  of  the  surety  who 
desires  him  to  give  the  principal  as  much  Indulgence 
as  possible,  directs  execution  to  be  stayed  till  fur- 
ther orders:  all  the  property  of  the  principal  being 
at  the  time  mortgaged  for  a  debt  exceeding  Its 
value ;  afterwards  V.  sues  out  a  fl.  fa.  which  Is  levied 
by  sheriff  on  a  crop  of  wheat  of  the  principal  made 
on  the  mortgaged  land,  and  on  personal  property 

which  Is  subject   to  the   mortgage:  V.  being 
786     Informed  of  the  levy  of  his  •execution  on  the 

wheat,  agrees  with  the  principal  debtor  that 
he  shall  sell  the  wheat  and  pay  the  proceeds  to  him, 
and  directs  the  sheriff  to  suspend  proceedings  under 
the  execution:  the  execution  is  accordingly  re- 
turned countermanded:  and  the  wheat  Is  sold,  the 
proceeds  paid  to  the  creditor,  and  credit  given  for 
the  same:  Held,  the  creditor's  agreement  with  the 
principal  debtor  as  to  the  wheat  taken  In  execution, 
and  his  order  to  suspend  proceedings  on  the  execu- 
tion, though  these  were  without  the  knowledge  or 
assent  of  the  surety,  do  not  discharge  the  surety. 
Ward  V.  Vass,  185 

What  is  a  discharge  of  surety. 
5.  C.  having  a  judgment  on  a  forthcoming  bond 
against  M'C.  principal  and  M.  surety,  sues  out  a  fl. 
fa.  thereon,  and  puts  It  Into  the  hands  of  the  sheriff, 
M'C.  at  the  time  holding  ample  uulncumbered  prop- 
erty to  satisfy  the  execution,  though  he  was  much 
indebted,  and  C.  doubted  his  stability:  while  the 
execution  Is  In  the  sheriff's  hands,  C.  without  the 
consent  or  knowledge  of  M.  the  surety,  enters  Into 
an  agreement  with  M'C.  the  principal,  to  give  him 
indulgence,  but  without  specifying  for  what  time, 
and  to  direct  the  sheriff  not  to  proceed  on  the  exe- 
cution, in  consideration  of  M'C.'s  agreeing  to  pay 
him  ten  per  cent  per  annum  for  the  Indulgence;  C. 
accordingly  directs  the  sheriff  not  to  proceed  with 
the  execution:  about  three  months  after,  M'C.  the 
principal  dies  Insolvent,  not  having  paid  C.  any  part 
of  the  ten  per  cent :  and  then  C.  sues  out  execution 
against  M.  the  surety:  Held,  by  the  court  of  chan- 
cery, the  surety  was  discharged  In  equity  by  the 
creditor's  dealings  with  the  principal  debtor:  and 
decree  affirmed  by  the  equal  division  of  this  court 
Chichester's  adm'r  v.  Mason,  244 

PRIORITY. 

1.  Concerning  priority  among  mortgages  executed 
and  recorded  the  same  day.  see  Mortgages  and 
trusts  No.  1,  and 

Naylor  v.  Throckmorton  and  others,  9S 

2.  Incompetency  of  mortgagor  as  witness  In  con- 
troversy between  mortgagees  for  priority.  See 
3Iortgages  and  trusts  No.  6,  and 

Sltllngtons  V.  Brown  and  others.  271 


PROBAT. 

1.  Concerning  regularity  of  grant  of  administra- 
tion with  will  annexed,  see  Executors  and  adminis- 
trators No.  1,  2.  3,  and 

Thompsons  v.  Meek,  419 

2.  What  authentication  of  probat  of  will  In  an- 
other state  Is  sufficient  See  Authentication  No.  2, 
and 

Gomto  V.  Bonnev.  284 

PROCESS. 
Concemiog  return  day  and  appearance  day  of 
scire  facias  against  special  bail,  see  Bail  No.  2,  8. 
and 

Branch  and  others  v.  Webb,  871 

PROFERT. 

1.  Of  deed.    See  Oyer,  and 
Jarrett's  adm'rs  v.  Jarrett,  98 

2.  Of  record.  See  Indemnity,  Injunction  bond 
No.  3,  and 

Beeson's  adm'r  v.  Stephenson,  107 

White  V.  Clay's  ex'ors,  68 

PROFITS. 
Right  to  profits  of    emancipated   slaves  during 
Illegal  detention.    See  Freedom  No.  2.  and 

Henry  and  others  v.  BoUar  and  others,  19 

PROTEST. 
Concerning  protest  of  foreign  bill,  see  Bill  of  ex- 
change No.  2,  3,  4,  5.  and 

Nelson  v.  Fotterall.  179,  180 

PROUT  PATET  PER  RECORDUM. 
See  Indemnity.  Injunction  bond  No.  8,  and 
Beeson's  adm'r  v.  Stephenson,  107 

White  V.  Clay's  ex'ors,  68 

PURCHASER, 

1.  What  contract  for  purchase  of  land  is  sufficient 
within  the  statute  of  frauds.  See  Auction,  Specific 
execution,  and 

Smith  V.  Jones,  165 

2.  Protection  to  purchaser  without  notice.  See 
Patent  No.  1,  and 

Donnell  and  Preston   v.   King's  heirs  and 
devisees,  898 

8.  The  defence  of  purchaser  for  valuable  consider- 
ation without  notice,  may  be  made  by  answer  as 
well  as  by  plea.  S.  C        893 

4.  When  a  trust  will  be  implied  for  him  who  pays 
the  purchase  money.  See  Trusts  and  trustees  No. 
2.  and 

Bank  of  United    States  v.  Carrington  and 
others.  566 

RATIFICATION. 
What  is  no  ratification  by  principal  of  agent's  act 
See  Attorney  at  law  No.  4.  and 

Wilkinson  &  co.  v.  Holloway.  277 

787  •RECEIPT. 

When  a  receipt  Is  no  acquittance  of  the  debt 
See  Executors  and  administrators  No.  4.  and 

Laidley  v.  Merrlfield.  346 

RECOGNIZANCE. 
How  amended  and  effect  of  amendment 
Under  the  act  1  Rev.  Code.  ch.  109.  S  2.  allowing  a 
prisoner  to  be  balled  to  appear  and  stand  his  trial  at 
the  superlour  court  a  justice  of  the  peace  took  a 
recognizance  from  a  prisoner,  with  sureties,  condi- 
tioned for  his  appearing  to  do  what  should  be  in- 
joined  him  by  the  court:  after  the  recognizance  had 
been  so  taken,  words  were  Interlined  by  the  justice, 
specifying  the  charge  against  the  accused:  and  the 
scire  facias  upon  the  recognizance  described  it  as 
though  the  Interlined  words  had  formed  a  part  of  It 
originally:  Held,  that  upon  a  rule  for  the  purpose, 
the  recognizance  may  be  amended  by  striking  out 
the  Interpolated  matter:  and  then,  upon  a  plea  of 
no  such  record  to  the  scire  facias,  judgment  will  be 
given  for  the  defendante.  because  of  the  variance 
between  the  recognizance  as  amended  and  the  re- 
cognizance as  described  in  the  scire  facias. 

Bias  and  another  v.  Floyd  governor,  640 

RECORD. 

1.  When  pleading  need  not  conclude  with  a  ver- 
ification by  the  record.  See  Injunction  bond  No.  8, 
and 

White  V.  Clay's  ex'ors,  OS 

2.  Effect  of  record  as  evidence,  where  pleaded 
with  a  prout  patet    See  Indemnity,  and 

Beeson's  adm'r  v.  Stephenson,  107 

8.  When  extracts  from  a  record  are  competent 
evidence.    See  Injunction  bond  No.  4,  and 
j        White  V.  Clay's  ex'ors,  68 

4.  Concerning  proof  and  registry  of  deed  of  eman- 
cipation, see  Emancipation  No.  1.  2, 8,  and 
I       Manns  v.  Givens  and  others,  680 
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6.  Priority  amonflr  mortsrafires  recorded  on  same 
day.    See  Mortfiraffes  and  trusts  No.  1,  and 

Nay  lor  v.  Tbrockmorton  and  others.  9» 

6.  Amendment  of  interpolation  In  recognizance. 
See  Recosrnizance,  and 

Bias  and  another  v.  Floyd  srovemor.  640 

REDEMPTION. 
When  claim  of  devisee  of  mortfirasred  land  acrainst 
heir  for  redemption  will  be  barred  by  lapse  of  time. 
See  Lapse  of  time  No.  S.  and 

Hayes  and  others  v.  Goode  and  others,  458 

REGISTRY. 

1.  CJoncerninsr  proof  and  registry  of  deed  of  eman- 
cipation, see  Emancipation  No.  1,  2,  8.  and 

Manns  v.  Givens  and  others,  889 

2.  Priority  amonr  mortgages  executed  and  re- 
corded on  the  same  day.  See  Mortgages  and  trusts 
No.  1.  and 

Naylor  v.  Throckmorton  and  others,  98 

REHEARING. 
What  is  a  bill  in  nature  ot  a  petition  for  rehearing-. 
See  Supplemental  bill,  and 

Laidley  v.  Merrifleld,  846 

RELEASE. 

1.  When  debtor  is  not  discharg-ed  of  the  debt 
See  Attorney  at  law  No.  2.  8.  4,  Executors  and  ad- 
ministrators No.  4,  and 

Wilkinson  &  co.  v.  HoUoway.  2T7 

Laidley  v.  Merrifleld,  846 

2.  Conceminsr  release  of  surety  by  act  of  creditor, 
see  Principal  and  surety  No.  4,  5,  and 

Ward  V.  Vass,  186 

Chichester's  adm'rv.  Mason,  244 

RENT. 
Action  for  wrongful  distress  for  rent    See  Case 
No.  2.  8,  Variance  No.  2.  and 

Oliufirer  v.  M'Chesney.  660 

RENTS  AND  PROFITS. 

1.  Rig-ht  to  profits  of  emancipated  slaves  received 
during  illesral  detention  in  slavery.  See  Freedom 
No.  2,  and 

Henry  and  others  v.  BoUar  and  others.  19 

2.  How  account  of  rents  and  profits  will  be  taken 
between  tenants  in  common.  See  Tenants  in  com- 
mon No.  2,  8.  and 

Ruff ners  v.  Lewis's  ex'ors  and  others,  721 

RESULTING  TRUST. 
See  Trusts. and  trustees  No.  2.  and 
Bank  of  United  States   v.   Carrington   and 
others,  666 

REVERSAL. 
1.  Practice  on  reversing-  judmnent  for  defect  in 
declaration.    See  Declaration  No.  8,  and 

Shelton's  ex'ors  v.  Welsh's  adm'rs,  175 

788        ♦2.  Practice  on  reversing-  dismission  of  bill  of 
review.    See  Review  No.  3,  and 
Thornton  v.  Stewart,  128 

3.  Practice  on  reversing-  decree  for  plaintiff  where 
allegations  of  bill  are  not  proved.  See  Decree  No. 
4,  and 

Sitllnfiftons  V.  Brown  and  others,  271 

4.  Making-  new  party  after  decree  reversed  and 
cause  remanded.    See  Consolidation,  and 

Claiborne  v.  Gross  and  others,  831 

REVIEW. 

1.  What  shall  be  deemed  a  supplemental  bill  in 
nature  of  a  bill  of  review.  See  Supplemental  bill, 
and  ' 

Laidley  v.  Merrifleld.  846 

Answer  to  bill  of  review. 

2.  To  a  final  decree  for  S.  ag^alnst  T.  the  latter  files 
a  bill  of  review  for  errors  in  law  in  the  proceedingrs 
and  decree:  S.  cannot,  in  an  answer  to  the  bill  of 
review,  allege  any  new  matters  of  fact 

Thornton  v.  Stewart,  128 

Reversal  of  decree  dismlssinffbiU  of  review. 
8.  Bill  of  review  of  a  decree  for  errors  in  law,  dis- 
missed by  the  court  of  chancery:  and  the  decree 
dismissing  the  bill  of  review  reversed  by  this  court, 
and  the  original  decree  reversed:  yet  as  it  ap- 
peared that  the  plaintiff  in  the  orlgrlnal  cause  might 
have  a  just  claim,  the  origrinal  cause  was  remanded 
for  further  proceedings. 

Thornton  v.  Stewart.  128 

REVIVAL. 
1.  When  bill  for  partition  should   be  revived  In 
name  of  executor  instead  of  heir  of  the  plaintiff. 
Sec  Insolvent  No.  4.  and 

Ruffners  v.  Lewis's  ex'ors  and  others,  780 


2.  Waiver  of  revival  as  to  representative  of  party 
in  a  chancery  suit    See  Insolvent  No.  8.  and 

Ruffners  v.  Lewis's  ex'ors  and  others.  790 

8.  What  pleas  may  be  pleaded  de  novo  by  personal 
representative  of  defendant  on  revival  of  pending- 
personal  action.  See  Executors  and  administra- 
tors No.  11,  and 

Clopton's  adm'r  v.  Clarke's  ex 'or.  S2& 

RULES  IN  CLERK'S  OFFICE. 

1.  A  scire  facias  ag-ainst  special  bail  may  be  made 
returnable  at  rules  in  the  clerk's  office. 

Branch  and  others  v.  Webb.  871 

2.  What  is  the  appearance  day  of  a  scire  facias, 
returnable  at  rules.    See  Ball  No.  Z,  and 

S.  a.       871 
SALE. 

1.  What  sale  and  purchase  6f  land  is  valid  within 
the  statute  of  frauds.  See  Auction,  Specific  exe- 
cution, and 

Smith  V.  Jones.  166- 

2.  How  sale  and  conveyance  of  land  for  nonpay- 
ment of  taxes  should  be  made  under  act  of  Febru- 
ary 9.  1814.    See  Taxes,  and 

Wilsons  V.  Bell.  2? 

SATISFACTION. 
What  is  no  satisfaction  of  a  debt    See  Attorney 
at  law  Na  2.  8.  4,   Executors  and  administrators 
No.  4.  Partnership  No.  8.  Payment  No.  8,  and 

Wilkinson  &  co.  v.  HoUoway,  227 

Laidley  v.  Merrifield,  846 

Gait's  ex'ors  v.  Calland's  ex'or,  5M 

Pindall's  ex'ors  v.  Northwestern  bank.  617 

SCIRE  FACIAS. 

1.  Concerning  scire  facias  on  recofirnizance  of 
criminal  and  sureties  which  has  been  altered  after 
acknowledgment  see  Recognizance,  and 

Bias  and  another  v.  Floyd  srovernor.  640 

2.  A  scire  facias  against  special  ball  may  be  made 
returnable  at  rules  In  the  clerk's  ofllce. 

Branch  and  others  v.  Webb,  871 

8.  What  pleas  may  be  pleaded  by  personal  repre- 
sentatives of  defendant  after  revival  of  pending* 
action.  See  Executors  and  administrators  No.  11. 
and 

Clopton's  adm'r  v.  Clarke's  ex 'or,  82S 

4.  When  judgment  on  scire  facias  must  be  joint 
See  Judgrment  No.  4.  and 

Early  v.  Clarkson's  adm'r.  88 

5.  Scire  facias  to  repeal  patent  See  Patent  No.  S, 
and 

Donnell  and  Preston  v.  Kingr's  heirs  and  dev- 
isees, 898 
SCROLL. 
SeeSeaL 

ISEAL. 
What  is  not  a  sealed  instrument 
A  contract  in  writing-  has  a  scroll  annexed,  oppo- 
site the  siirnature,  and  the  word  seal  is  written  in 
the  scroll,  but  in  the  body  of  the  instrument  there 
is  no  recognition  of  the  scroll  as  a  seal:  Hklo,  the 
instrument  is  no  deed,  but  a  simple  contract  only. 
Cromwell  v.  Tate's  ex'or,  801 

SET-OFF. 
See  Laches  No.  4.  and 

Morgan  v.  Carson,  888 

789  'SHERIFFS. 

1.  What  officer  may  sell  lands  for  nonpayment 
of  taxes  under  act  of  February  9.  1814.  and  how  con- 
veyance should  be  made.    See  Taxes,  and 

Wilsons  V.  Bell.  22 

2.  In  what  sheriff  debtor's  real  estate  is  vested  by 
his  taking:  oath  of  insolvency.  See  Insolvent  No.  1. 
and 

Ruffners  v.  Lewis's  ex'ors  and  others.  720 

8.  When  necessity  of  makingr  sheriff  party  to  bill 

for  recovery  of  insolvent's  land  may  be  dispensed 

with.    See  Insolvent  No.  8,  and  S.  C.       730 

SLAVES.  FREE  NEGROES  AND  MULATTOES. 
I.  What  amounts  to  gift  of  a  slave. 

1.  When  a  father  has  declared  that  he  has  given  a 
slave  to  a  married  daug-hter.  and  afterwards  tells 
her  to  go  and  take  possession  of  the  slave,  the  decla- 
ration of  the  father's  wife,  in  his  absence,  at  the 
time  the  daughter  takes  possession,  that  she  did  not 
ffive  but  only  lent  her  the  slave.  Is  of  no  effect  to 
convert  the  father's  gift  into  a  loan,  thouarh  the 
daughter  receives  the  possession  from  the  donor's 
wife  without  complaining  of  her  qualification  of  the 
firift 

Brown  V.  Handley,  110 

2.  When  a  father  has  made  a  parol  gift  of  a  slave 
to  a  married  dausrhter.  and  delivered  her  the  pos- 
session, the  fiflft  is  consummated,  and  he  cannot 
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afterwards  retract  it,  by  refusing-  to  execute  a  deed 
for  the  slave.  S.  C       119 

8.  What  is  not  a  srift  but  a  loan  of  a  slave.  See 
Olf  t  No.  2.  and 

Mahon  V.  Johnston.  817 

XL  Rlffht  to  increase  of  slave. 

4.  By  deed  of  srift.  attested  by  two  witnesses  and 
duly  recorded,  the  donor,  at  his  own  and  his  wife's 
death,  srlves  to  his  son  a  nerro  woman  slave.  The 
woman  afterwards,  in  the  lifetime  of  the  donor,  has 
children.  Hsld,  the  children  bom  before  the  pe- 
riod at  which  the  donee  was  to  have  the  mother,  do 
not  pass  to  the  donee. 

Patterson  v.  Franklin,  590 

III.  Liability  of  bailee  of  slave. 

5.  ConceminflT  bailee's  liability  for  loss  of  a  slave 
hired,  see  Bailment,  and 

Randolph  v.  Hill,  888 

IV.  Free  nesrroes  and  mulattoes. 

6.  Concerning-  the  writ  of  habeas  corpus  where 
the  party  detained  Is  a  person  of  colour  and  claimed 
as  a  slave,  see  Habeais  corpus,  and 

De  Lacy  v.  Antoine  ^nd  others.  488 

7.  Concerning-  the  proof  and  registry  of  deed  of 
emancipation,  see  Emancipation  No.  1,  2,  8,  and 

M&nns  V.  Givens  and  others,  689 

8.  Right  to  profits  of  emancipated  slaves.  See 
Freedom  No.  3,  and 

Henry  and  others  v.  Bollar  and  others,  19 


See  BaiL 


SPECIAL  BAIL. 
SPECIAL  PLEA. 


When  a  special  plea  in  bar  is  too  late.  See  Limi- 
tation No.  2,  and 

Clopton's  adm'r  v.  Clarke's  ex'or,  825 

SPECIALTY. 

1.  What  is  not  a  sealed  instrument.    See  Seal,  and 
Cromwell  v.  Tate's  ex'or,  801 

2.  When  a  specialty  of  one  partner  is  no  extin- 
fi^uishment  of  debt  due  from  the  firm.  See  Partner- 
ship No.  8,  and 

Gait's  ex'ors  v.  Calland's  ex'or,  694 

8.  Effect  of  taking-  oyer  of  specialty  declared  on. 
See  Oyer,  and 

Jarre tt's  adm'rs  v.  Jarrett,  98 

What  is  not  pleadable  to  action  on  specialty. 

4.  A  valid  obligation  created  by  an  instrument 
under  seal,  and  not  performed,  can  only  be  dis- 
charged at  common  law  by  a  sealed  instrument  In 
certain  cases  the  statutes  have  allowed  sealed  obli- 
gations to  be  discharged  by  other  matter,  and  in 
these  particular  cases  such  matter  may  be  pleaded 
and  proved  at  law.  But  it  is  a  sound  principle  that 
in  an  action  on  an  instrument  under  seal,  no  parol 
agreement  can  be  pleaded  in  bar.  unless  the  statute 
firives  the  defence. 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  601 

5.  In  an  action  on  a  bond  against  a  surety,  a  plea 
that  the  creditor  has  made  a  parol  ag-reement  with 
the  principal  to  give  him  time,  without  the  privity 
of  the  surety,  presenU  no  bar  to  the  action,  and  will 
be  rejected.  S.  C,       601 

SPECIFIC  EXECUTION. 

What  note  in  writing  will  bind  vendee  of  land. 
J.  employs  K.  as  his  agent  to  sell  land  and  certain 
personal  property  for  him:  K.  advertises  the  prop- 
erty for  sale  on  a  credit,  and  it  is  sold  at  auction  by  a 
cryer,  K.  present  and  superintending  the  sales:  a 
clerk  is  appointed  to  keep  the  account  of  sales;  the 

land  is  cried  out  to  W.  S.  and  the  clerk  makes 
790     an  entry  in  his  account  'sales,  opposite  the 

land,  *'S4  per  acre,  purchaser  W.  S."  without 
mentioning  the  credit  for  the  purchase  money:  on 
a  bill  by  J.  ag-ainst  W.  S.  for  specific  execution,  to 
which  defendant  pleads  the  statute  of  frauds  spe- 
cific execution  decreed.  And  it  is  (in  this  case) 
immaterial  whether  the  clerk  who  made  the  note 
or  entry  was  appointed  by  the  cryer  who  acted  as 
auctioneer,  or  by  K.  the  agent  of  the  vendor  for 
making  the  sale.  And  the  note  or  entry  of  the 
terms  of  sale  la  sufllciently  specific  to  entitle  the 
vendor  to  specific  execution,  though  the  credit  on 
which  the  land  was  sold  is  not  mentioned  in  the 
clerk's  note  or  entry  of  the  sale. 

Smith  V.  Jones,  165 

STATUTE  OF  FRAUDS. 

•Validity  of  sale  and  purchase  of  land  within  the 
statute  of  frauds.  See  Auction,  Specific  execution, 
and 

Smith  V.  Jones,  165 

STATUT3  OF  LIMITATIONS. 
See  Limitation. 


STATUTES  OF  VIRGINIA,  OF  A  GENERAL 
NATURE,  CITED  AND  CONSTRUED. 
I.  Jurisdiction  and  practice  of  courts. 

1.  Ch.  64.  S  2.  P-  190  of  1  R.  C.  concerning  jurisdic- 
tion of  court  of  appeals,  cited. 

Claiborne  v.  Gross  &  al.,  885 

2.  Ch.  66,  1 61,  p.  200  of  1  R.  C.  concerning  damasres 
on  dissolution  of  injunction,  cited. 

White  V.  Clay's  ex'ors,  78,  77 

8.  Statute  of  1744.  5  Hen.  stat.  at  large  p.  241,  con- 
cerning injunction  bond,  cited.  S.  C,       76 
4.  Ch.  66,  $  86,  p.  214  of  1  R.  C.  concerning  the  time 
of  objecting  to  jurisdiction  of  chancery,  cited. 

Morgan  v.  Carson.  240 

6.  Same  chapter,  S  98,  p.  215,  conceminfir  the  over- 
ruling- of  demurrer  to  bill  in  equity,  cited. 

Bassett's  adm'r  v.  Cunningham's  adm'r,  405 

«.  Same  chapter,  S  100,  101,  p.  216.  concerniufir  an- 
swer to  bill  In  eq-Qlty  after  demurrer  overruled, 
cited.  S.  C,       407.410 

T.  Sarp.  to  R.  (.'.  ch.  M,  S  I,  p-  125.  dispensing- with 
rupllcaUon  to  anhw^r  In  ccrialn  castss,  cited. 

Wllklnaon  &  Co.  V.  Hoiioway,  289 

S  Cb,  ae,  S  IH.  p.  ^la  uf  l  IL  C,  prescribing  the  con- 
dition of  iQJunctioii  hand,  constraed. 

W  h  i  te  V .  CI  a  y  's  e  x^ora .  68 

If.  .Snpp.  to  K.  C.  ch.  101,  %  I,  p.  128,  restricting 
chiincery  jutiKdicUoti  as  to  sultis  ori  assigned  notes 
and  bOEids,  died. 

Bassetl'a  adm'r  T.  Cunnlnffbam's  adm'r,  406 

m  StBS.  acts  of  ii3fi-a.  nh.  \b,  I  %  Supp.  to  R.  C.  p. 
Viii.  concerninif  revival  after  death  of  inarriage  of 
piaintlff  1(1  cbancery.  cited. 

liutfoera  v.  Lewla  s  ex'ors  ct  aL.  784 

II.  Ch.  71, 1 8.  12.  p.  247.  8  of  1  K.  C.  concerning  juris- 
diction of  county  courts  at  quarterly  and  monthly 
terms,  construed. 

Wynn  v.  Scott,  «8 

II.  Duty  of  sheriffs. 
i2.  Ch.  78,  S  18,  p.  280  of  1  R.  C.  concerning  returns 
of  not  found  and  no  inhabitant,  cited. 

Branch  et  al.  v.  Webb,  878,  877 

in.  Rights. 

18.  Ch.  99,  $  12.  p  864  of  1  R.  C.  regulating  priority 

among  mortgages  recorded  on  same  day,  construed. 

Nay  lor  v.  Throckmorton  et  al.,  98 

14.  Ch.  102.  $  1.  p.  878  of  1  R.  C.  fixing  the  rate  of 

interest  on  loans,  construed. 

Valley  bank  v.  Stribling's  ex'or,  26 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

16.  Ch.  108,  $  2.  p.  406  of  1  R.  C.  concerning  mode  of 
testamentary  guardian's  acceptance,  cited. 

Guerrantv.  Hocker,  868 

16.  Ch.  109,  S22.  p.  417  of  1  R.  C.  concerning  appoint- 
ment of  committees  of  idiots  and  lunatics,  cited. 

Henry  and  others  v.  Bollar  and  others,  19 

17.  Ch.  Ill,  S 6.  p.  422  of  1  R.  C.  declaring  In  what 
cases  the  testimony  of  coloured  persons  shall  be 
received,  construed. 

De  Lacy  v.  Antoine  et  al..  488 

18.  Ch.  131,  S  3,  p.  517  of  1  R.  C.  on  same  subject,  con- 
strued. S.  C,       438 

19.  Ch.  Ill,  S  51,  p.  432  of  1  R.  C.  concerning  gifts  of 
slaves,  cited  in  note. 

Brown  v.  Handley,  121 

20.  Statute  of  1787. 12  Hen.  stat  at  large  p.  505,  6,  on 
same  subject,  cited.  S.  C.       122 

21.  Ch.  111.  8  53.  p.  433  of  1  R.  C.  prescribing  mode  of 
emancipating  slaves,  construed. 

Manns  v.  Givens  et  al..  689 

IV.  Remedies. 

22.  Ch.  113,  §5.  p.  447  of  1  R.  C.  giving  remedy  in 
case  of  wrongful  distress,  cited. 

Ollnger  v.  M'Chesney,  666 

23.  Sess.  acts  of  1822  8.  ch.  29.  S  9.  Supp.  to  R.  C.  ch. 
193,  p.  255.  restricting  the  action  of  replevin  to  par- 
ticular cases,  cited.  S.  C.       666 

791         '24.  Ch.  116,  S  6.  p.  461  of  1  R.  C.  authorizing 
sureties  to  require  that  creditor  shall  sue  prin- 
cipal, cited. 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  514,  619 

25.  Same  chapter.  $  8.  p.  462,  saving  creditor's  rem- 
edies against  principal  debtor,  cited.        S.  C,       636 

26.  Supp.  to  R.  C.  ch.  109,  i  62,  p.  157,  allowing 
special  plea  in  bar  in  nature  of  a  plea  of  set-off. 
cited.  S.  C,       614 

27.  Ch.  119.  p.  466  of  1  R.  C.  concerning  scire  facias 
to  repeal  letters  patent,  cited. 

Donnell  and  Preston  v.  King's  heirs  &c.,  898 

28.  Ch.  120.  p.  468  of  1  R.  C.  concerning  writs  of  ha- 
beas corpus,  cited. 

De  Lacy  v.  Antoine  et  al..  442 

29.  Ch.  123,  S  7,  p.  477  of  1  R.  C.  concerning  bond  on 
attachment  against  absconding  debtor,  construed. 

Jones  &  Ford  v.  Anderson  et  al..  808 

30.  Ch.  124,  p.  481  of  1  R.  C.  concerning  pauper  suits, 
construed. 

De  Lacy  v.  Antoine  et  al.,  438 
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81.  Ch.  laj.  S  1,  4.  p.  48Bof  1  R.  C.  concerning  dama- 
ges and  amoant  of  recovery  on  protested  foreifirn 
bills— quere  as  to  construction? 

Nelson  V.  Fotterall,  180 

82.  Ch.  128.  $  14,  p  491  of  1 R.  C.  dlsabllnflf  defendants 
In  certain  cases  to  plead  the  statute  of  limitations 
in  bar,  construed. 

Wilkinson  &  co.  v.  Holloway,  277 

88.  Same  chapter.  S  19,  p.  492.  limiting-  writs  of 
error  and  supersedeas,  cited. 

Early  v.  Clarkson's  adm*r,  84 

84.  Supp.  to  1  R.  c:  ch.  98,  p.  127,  allowing  writs  of 
error  on  glvinflr  security  for  costs  only,  construed. 
Ames  V.  Kog-er,  221 

35.  Ch.  128,  8  37,  p.  496,  7  of  1  R,  C  concerning  re- 
vival of  real  or  mixed  action  against  heir  or  devisee 
of  party,  cited. 

Wilsons  V.  Bell,  22 

86.  Same  chapter,  $  42,  p.  499,  authorlzlngr  sheriff  to 
take  attorney's  engag-ement  to  appear  for  defend- 
ant, cited. 

Branch  etal.  v.  Webb.  881 

37.  Same  chapter.  J  54,  p.  602,  concerning  the  time 
at  which  special  ball  may  surrender  principal,  con- 
strued. S.  C.       871 

88.  Supp.  to  R.  C.  ch.  207.  p.  266,  on  same  subject 
cited.  S.  C,       875 

89.  Ch.  128.  S  69,  p.  606  of  1  R.  C.  directing  when  rules 
shall  be  held,  cited.  S.  C.       874 

40.  Same  chapter.  $  70,  p.  606.  allowing  writs  of 
scire  facias  to  be  made  returnable  at  rules,  con- 
strued. S.  C.       871 

41.  Ch.  66,  820,  25,  86  of  1  Rev.  Code  of  1792,  concern- 
ing return  day  and  appearance  day  of  process  in 
district  courts,  cited.  S.  C,       878,881 

42.  Ch.  67,  8  9, 19,  28.  of  1  Rev.  Code  of  1792,  concern- 
ing return  day  and  appearance  day  of  process  in 
county  courts,  cited.  S.  C.       878 

48.  Ch.  128,  860.  p.  504  of  1  R.  C.  concerning  abate- 
ment by  return  of  no  Inhabitant,  cited. 

Early  v.  Clarkson's  adm'r.  90 

44.  Same  chapter,  8  61,  p.  604,  giving  farther  process 
on  return  of  non  est  inventus,  cited.  S.  C,       90 

45.  Same  chapter.  8  72,  73.  concerning  the  filing  of 
declarations  and  entry  of  rules  to  declare  and  plead, 
cited. 

Branch  et  al.  v.  Webb.  879 

46.  Statute  of  1705,  3  Hen.  stat  at  large  p.  294,  con 
cerning  conditional  judgment  by  default,  cited. 

Early  v.  Clarkson's  adm'r.  87 

47.  Statute  of  1727,  4  Hen.  stat  at  large  p.  184,  for 
preventlngr  delays  in  courts  of  Justice,  cited. 

48.  Ch.  128.  8  79,  p.  608  of  1  R.  C.  directing  how 'offlOB 
judgments  shall  become  final,  cited. 

Shelton's  ex'ors  V.  Welsh's  adm'rs,  177 

49.  Same  chapter,  8  108.  p.  512  of  1  R.  C.  declaring 
what  defects  shall  be  cured  by  verdict  cited. 

White  V.  Clay's  ex'ors,  74 

Nelson  v.  Fotterall,  187 

50.  Same  chapter,  8  104.  p.  512  of  1  R  C.  concerning 
verdict  for  entire  damages  where  there  are  sev- 
eral counts  and  one  is  faulty,  cited. 

Power  V.  Ivie,  148-9 

51.  Ch.  134.  8  1.  P.  527  of  1  R.  C.  giving  the  form  of 
return  of  non  est  inventus,  cited. 

Branch  et  al.  v.  Webb.  381 

52.  Same  chapter.  8  12,  allowing  executions  to  be 
Issued  to  any  county  or  corporation,  cited. 

S.  C.         873 

53.  Statute  of  October  1748.  5  Hen.  stat  at  large  p. 
536.  on  same  subject  cited.  S.  C.       377 

54.  Ch.  184,  8  34.  p.  638  of  I  R.  C.  vesting  Insolvent 
debtor's  property  In  sheriff  for  benefit  of  creditor, 
cited. 

Claiborne  v.  Gross  et  al..  842 

Ruffners  v.  Lewis's  ex'ors  et  al.,  784 

66.  App.  VI.  p.  585  of  2  R.  C.  allowing  confessions  of 
judgment  in  clerk's  office,  cited. 

Early  v.  Clarkson's  adm'r,  92 

V.    Prosecutions. 
66.  Ch.  169.  8  2,  p.  899  of  1  R.  C.  concerning  the  bail- 
ingof  prisoners  sent  on  by  examining  court  for 
further  trial,  construed. 

Bias  et  al.  v.  Floyd  governor,  640 

VI.  Banks. 

67.  Ch.  201,  811,  art  10.  p.  100,  101,  of  2  R.  C. 

792     regulating  the  purchase  and  sale  'of  their  own 

stock  by  the  Northwestern  bank  and  bank  of 

the  Valley,  cited. 

Valley  bank  v.  Strlbllng,  42 

VII.  Overseers  of  poor. 
68.  Ch.  239.  8  22.  23,  24,  p.  270,  271  of  2  R.  C.  concern- 
ing the  powers  and  responsibilities  of  overseers  of 
poor,  cited  in  note. 

Chapline  v.  Overseers  of  poor  &c.,  282 

59.  Statute  of  May  1780,  ch.  22.  10  Hen.  stat  at  large 
p.  288-9,  on  same  subject  cited.  S.  C,       232 

SUPERSEDEAS. 
Sec  Writs  of  error  and  supersedeas. 


SUPPLEMENTAL  BILL. 
A  party  against  whom  a  decree  interlocutory  in 
its  nature  has  been  rendered,  files  a  bill  which  he 
styles,  and  which  is  in  form,  a  bill  of  review,  alleg- 
ing errors  on  the  face  of  the  decree,  as  well  as  new 
facts  in  relation  to  the  matter  of  controversy,  and 
praying  that  the  decree  be  reviewed  and  reversed: 
Held,  notwithsunding  the  form  of  the  bill.  It  shall 
be  taken  as  a  supplemental  bill  In  nature  of  a  bill 
of  review  and  petltloif  for  a  rehearing— dissentlente 

Laldley  v.  Merrifleld,  346 

SURETY. 
See  Principal  and  surety. 

SURVEY. 
See  Patent  and 
Donnell   and  Preston  v.  King's   heirs    and 
devisees,  898 

TAXES. 
Sale  and  conveyance  of  land  for  taxes. 

1.  Under  the  statute  of  the  9ih  February  1814, 
concerning  taxes  on  lands,  the  sheriff  or  any  of  his 
deputies  has  authority  to  make  sale  of  landn  for- 
feited for  nonpayment  of  taxes:  but  whichever 
officer  makes  the  sale,  that  officer  alone  Is  compe- 
tent to  convey  the  land  to  the  purchaser. 

Wilsons  V.  Bell,  22 

2.  Therefore  a  deed,  in  such  case,  reciting  that 
the  sale  was  made  by  the  sheriff,  but  executed  by  a 
deputy  for  his  principal,  and  acknowledged  by  the 
deputy  for  registry  as  his  the  deputy's  own  deed, 
whereby  the  land  sold  Is  conveyed  to  the  purchaser. 
Is  Ineffectual  to  convey  the  title,  and  is  not  evi- 
dence for  the  purchaser.  In  ejectment  against  him 
for    the  lands,  brought   by   the    original    owner. 

S.  C.       28 
lENANCY  IN  COMMON. 

1.  Case  In  which  defendants,  holding  adversely  to 
the  plaintiffs,  were  treated  as  tenants  in  common 
with  the  plaintiffs. 

Ruffners  v.  Lewis's  ex'ors  and  others.  721 

2.  Principles  on  which  account  of  profits  will  be 
taken  for  one  tenant  In  common  against  another. 

S.  C.       721 

3.  What  expenditures  will  be  allowed  the  tenant 
in  common  sought  to  be  charged,  and  how  far 
allowances  will  be  made  him  for  his  own  labour 
and  services.  S.  C.       721 

TENANT. 

1.  See  Landlord  and  tenant  No.  2,  3.  and 

Harris  v.  Carson.  632 

2.  See  Case  No.  2.  8.  Variance  No.  2,  and 

dinger  v.  M'Chesney,  660 

TIME. 
See  Lapse  of  time. 

TITLE. 

When  party  In  possession  cannot  come  Into  equity 
to  be  quieted  In  his  title.  See  Equitable  Jurisdic- 
tion No.  12,  and 

Bush  V.  Martins,  830 

TORT. 
See  Case  No.  2.  3,  Variance  No.  2,  8.  and 
dinger  V.  M'Chesney,  680 

TRESPASS. 
When  trespass  lies.    See  Case  No.  2,  and 
dinger  v.  M'Chesney,  660 

TRUSTS  AND  TRUSTEES. 

1.  See  Mortgages  and  trusts. 

2.  Where  lands  is  purchased  and  paid  for  by  one 
person,  and  the  conveyance  is  taken  to  another,  the 
law  will  Imply  a  trust  for  the  benefit  of  the  former: 
and  such  purchase  and  payment  may  be  proved  by 
parol  evidence. 

Bank  of  United  States  v.  Carrington  and 
others.  669 

USAGE. 
See  Custom,  and 
Harris  v.  Carson,  682 

USURY. 
I.  What  contract  is  usurious. 
1.  A  proposition  is  made  by  S.  to  the  direct- 
793     ors  of  a  bank,  that  he  would  purchase  'lOO 
shares  of  the  stock  of  the  bank  (of  100  dollars 
each)  at  par,  and  that  the  bank  should  discount  for 
him  a  note  of  8000  dollars,  on  a  pledge  of  the  stock 
at  80  dollars  the  share,  upon  the  faith  of  the  expec- 
tation, that  if  the  proposition  should  be  acceded  to. 
the  bank  would  discount  for  him  another  note  for 
2000  dollars  on  the  personal  security  of  endorsers, 
so  as  to  make  up  the  sum  of  10.000  dollars,  which, 
he  said,  he  was  desirous  to  raise  for  his  present 
exigencies,    and    upon    condition   that    the    bank 
should  not  call  upon  him  for  the  money  for  eighteea 
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months— to  which  the  directors  of  the  bank  an- 
swer, that  they  will  sell  him  100  shares  of  stock  at 
par,  for  the  price  whereof  they  will  receive  and 
discount  his  note  for  10,000  dollars,  secured  not 
by  a  pledg-e  of  the  stock,  but  by  other  persons  join- 
Insr  him  in  the  note  as  makers  and  an  indorser, 
the  note  to  be  regularly  renewed  every  sixty  days, 
and  the  discounts  paid  accordinsr  to  the  custom  of 
the  bank,  for  and  durinsr  the  term  of  eiflrhteen 
months;  and  also  that  S.  should  have  a  loan  of 
2500  dollars,  for  the  same  term  of  eig-hteen  months, 
on  the  same  terms— and  to  these  terms  of  the  bank 
S.  assents,  and  the  notes  are  accordinsrly  made  and 
discounted— S.  and  the  directors  both  knowinflr  that 
the  utmost  value  of  the  stock  in  the  market,  at  the 
time,  was  but  80  dollars  the  share:  Held,  this  was 
a  sale  of  stock  at  an  exorbitant  price  coupled  with 
a  loan  of  money,  arislDsr  out  of  a  proposition  to  bor- 
row money,  the  sale  and  the  loan  one  entire  con- 
tract, inseparably  connected  with  each  other,  and 
the  one  made  dependant  on  the  other;  and  the 
transaction,  and  S.*s  notes  made  and  discounted  by 
the  bank  in  pursuance  of  the  agreement,  were 
usurious. 

Bank  of  the  Valley  y.  Striblinsr's  ex'or,  28 

n.  What  contract  is  not  usurious. 

2.  A  contract  to  take,  for  the  loan  of  142  shares  of 
bank  stock  for  a  year,  thirty  additional  shares.  Is 
not  void  under  the  sutute  airainst  usury:  for.  the 
172  shares  to  be  returned  may  not,  at  the  time  of 
returning-  them,  be  of  any  greater  value  than  the 
142  shares  received,  at  the  time  of  receiving-  them, 
with  the  dividends  or  interest  added. 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

8.  In  covenant  on  an  obligation  to  pay  172  shares 
of  bank  stock  twelve  months  after  date,  plea  al- 
leg-es  an  agreement  to  lend  142  shares  of  the  value 
of  100  dollars  each,  to  be  returned  twelve  months 
after  date  with  more  than  the  value  of  the  divi- 
dends which  would  accrue  thereon,  and,  though 
payable  twelve  months  after  date,  with  more  than 
the  value  of  six  dollars  for  every  100  dollars  of  the 
value  of  the  stock  so  loaned,  to  wit,  with  SO  shares 
of  the  said  stock  in  addition  to  the  142  lent,  which  80 
shares  were,  at  the  date  of  the  agreement,  of  the 
value  of  100  dollars  each,  and  that  the  obligation  was 
executed  in  pursuance  of  this  agreement:  Held,  the 
agreement  set  forth  is  not  unlawful,  and  there 
being  no  allegation  that  the  transaction  was  a 
shift  or  device  to  evade  the  statute  ag-ainst  usury, 
the  plea  presents  no  bar  to  the  action,  and  was  prop- 
erly rejected.  S.  C,       601 

VARIANCE. 

1.  Between  scire  facias  and  recognizance.  See 
Recofrnizance,  and 

Bias  and  another  v.  Floyd  governor,  640 

2.  In  case  for  a  wrong-ful  distress,  if  the  plaintiff 
allege  that  he  held  under  a  lease  for  five  months 
for  twenty  dollars  payable  in  repairs  and  labour, 
and  at  the  trial  it  appear  that  the  lease  was  for 
twelve  months,  for  a  money  rent  of  sixty-flve  dol- 
lars, toe  variance  will  be  fatal. 

Olinger  v.  M'Chesney.  660 

8.  When  an  action  of  tort  is  founded  on  a  contract, 
a  variance  from  the  contract  alleged  will  be  as 
fatal  as  in  an  action  on  the  contract  itself. 

S.  C.       660 
4.  Objection  of    variance  precluded   by  oyer   of 
deed  declared  on.    See  Oyer,  and 

Jarrett's  adm'rs  v.  Jarrett,  98 

VENDOR  AND  VENDEE. 
What  contract  for  the  purchase  of  land  is  suffi- 
cient to  bind  vendee.    See  Auction,  Specific  execu- 
tion, and 

Smith  V.  Jones,  165 

VENIRE  DE  NOVO. 
See  New  trial. 

VERDICT. 
I.  Effect  of  verdict  in  curing-  error. 

1.  See  Declaration  No.  0,  and 

Power  V.  Ivie,  147 

2.  There  being  two  issues  joined  in  an  action,  the 
jury  was  sworn  to  try  the  issue;  but  they  find  a 
verdict  responsive  to  both  issues:  the  misprision 
of  charging-  the  jury  to  try  the  issue  is  imma- 
terial. 

White  V.  Clay's  ex'ors,  68 

7M        *8.  See  Declaration  No.  7,  and 

Power  V.  Ivie,  147 

IL  When  verdict  will  not  be  set  aside. 
4.  A  verdict  ought  not  to  be  set  aside  as  being  con- 
trary to  evidence,  unless  the  inference  which  the 
jury  drew  from  the  evidence  was  plainly  not  war- 
ranted by  It 

Brown  v.  Handley,  11» 


6.  A  verdict  should  not  be  set  aside  as  contrary  to 
evidence  unless  it  be  plainly  so. 

Mahon  v.  Johnston,  317 

6.  See  Bailment,  and  ^^^ 
Randolph  v.  Hill.  888 

7.  See  Gift  No.  2,  and 

Mahon  v.  Johnston,  „  317 

8.  What  irrefirularity  will  not  induce  an  appellate 
court  to  set  aside  verdict  See  Argument  of  cause, 
and 

Steptoe's  adm'rs  v.  Harvey's  ex'ors,  501 

9.  When  appellate  court  will  not  set  aside  verdict 
on  ground  of  new  evidence  discovered.  See  New 
trial  No.  6,  and  ^^ 

Callagan  v.  Kippers,  «« 

IIL  Setting  aside  verdict  in  criminal  cause. 

10.  When  verdict  in  criminal  cause  will  be  set 
aside  for  separation  of  jury.  See  New  trial  No.  7, 
atd 

Mills  V.  Commonwealth.  751 

VERIFICATION. 

1.  When  verification  by  the  record  is  unnecessary. 
See  Injunction  bond  No.  8,  and 

White  V.  Clay's  ex'ors.  ^     .  t8 

2.  AdmlssibiUty  and  effect  of  record  pleaded  with 
a  prout  patet    See  Indemnity,  and 

Beeson's  adm'r  v.  Stephenson,  107 

WAIVER. 

1.  Waiver  of  necessity  of  making  party  to  bill  In 
equity.    See  Insolvent  No.  3.  and 

Ruffners  v.  Lewis's  ex'ors  and  others,  720 

2.  What  will  be  deemed  in  appellate  court  a  waiver 
of  objection  to  decree.  See  Appellate  Jurisdiction 
No.  4,  and  ,,. 

Foreman  v.  Murray  &  ux.  &  al.,  ^  ^_r^^ 

8.  When  a  party  may  waive  trespass  and  bring 
case.    See  Case  No.  2.  and 

Olinger  v.  M'Chesney,  wW 

WIDOW. 
See  Husband  and  wife  No.  8,  and 
M'Cormick's  adm'r  v.  M'Cormick,  «> 

WILL. 

1.  Concerning  the  regularity  of  a  ffrant  of  admin- 
istration with  the  will  annexed,  see  Executors  and 
administrators  No.  1,  2,  8.  and 

Thompsons  v.  Meek,  ^   419 

2.  What  authentication  of  the  copy  of  a  will  from 
another  state  is  sufficient    See  Authentication  No. 

Gornto  v.  Bonney,  ^^ 

What  is  a  power  to  lend  but  not  to  appoint  abso- 
lutely. 

8.  Testator  gives  bis  lands  and  slaves  and  other 
personalty  to  his  wife  for  life  or  widowhood.  In  or- 
der to  .support  and  bring-  up  her  children  ;  desiring 
her  to  share  out  to  each  on  coming  of  age,  such 
part  as  should  be  convenient.  In  order  to  keep 
them  alonR  :  remainder  after  the  wife's  death  or 
marriage,  as  to  the  land,  to  the  testator's  five  sons 
or  such  of  them  as  shall  be  then  living,  and  as  to 
the  slaves  and  other  personalty,  to  his  nine 
children,  sons  and  daughters,  or  such  of  them 
as  shall  be  then  living ;  the  widow  lends  to 
one  son  coming  of  a^e,  slaves  about  equal  to  an  ali- 
quot share  :  but  that  son  dies  before  the  widow, 
and  then  she  dies  :  Held,  the  son  acquired  no  abso- 
lute title  to  the  slaves  so  lent  to  him.  but  on  the 
widow's  death,  they  with  all  the  rest  of  the  person- 
alty devolved  to  the  children  of  the  testator  who 
survived  her. 

Roneys  v.  Roneys,  18 

Construction  of  devise  for  payment  of  debts. 

4.  A  testator  directs  1st  that  his  funeral  expenses 
and  all  his  just  debts  be  paid:  2dly.  he  desires  that 
certain  lands,  which  he  specifies,  be  sold  by  his 
executors,  and  the  money  appropriated  to  the  pay- 
ment of  debts  ;  he  then  devises  a  particular  tract 
of  land  to  his  son  and  daughter  :  afterwards  he 
directs.  If  necessary  for  the  payment  of  his  debts, 
that  a  certain  negro  boy  be  sold  for  the  purpose  ; 
and  if  the  lands  and  negro  directed  to  be  sold 
should  not  be  sufficient  for  the  payment  of  his 
debts,  he  then  directs  that  a  part  the  least  in  value, 
of  the  tract  grlven  his  son  and  daughter,  be  sold  'to 
fully  satisfy  and  pay  all  his  just  debts  :"  Held,  the 
testator's  meaning  was,  that  all  his  debts  should  be 
fully  satisfied,  and  so  much  of  the  tract  of  land  last 
mentioned  be  sold  as  would  effect  the  purpose,  even 
though  It  might  take  the  whole  :  but  that  before 
any  part  of  this  tract  was  sold,  the  other  property 
specifically  appropriated  to  the  payment  of  debts 
ought  first  to  be  applied  to  that  object 

Thompsons  v.  Meek,  419 

What  Is  a  case  of  intestacy. 

6.  A     testator     devised     a     tract    of     land    to 
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trustees,  in  trust  to  convey  the  same  to  *a 
particular  grandson,  son  of  testator's  son  W. 
B.  on  bis  attaininfif  the  asre  of  21,  and  in  case  of  his 
death  before  that  aire  without  leayinir  issue,  to  con- 
vey the  same  to  any  af  terbom  son  of  W.  B.  who 
miffht  then  be  the  oldest  surviving  son.  on  his  at- 
taining the  affe  of  81 ;  but  if  there  should  be  no  son 
of  W.  B.  to  take  his  said  land,  then  to  convey  the 
same  to  any  daug-hters  of  W.  B.  In  fee  simple,  in 
equal  proportions:  and  for  want  of  any  children  of 
W.  B.  then  ^n  trust  for  his  rijrht  heirs  and  their 
heirs  forever.  By  another  clause  of  his  will  he 
g-ave  slaves  and  personal  property  to  the  same  trus- 
tees, in  trust  to  divide  the  same  equally  among-  the 
children  of  his  son  W.  B.  taking  his  land,  in  pro- 
portion to  the  quantity  held  by  each.  The  particu- 
lar grandson  named  died  an  infant  and  unmarried, 
and  W.  B.  died  without  ever  having  any  other  child. 
Hbld,  no  division  of  the  slaves  and  personalty  could 
be  made  under  the  will,  but  as  to  the  same  the 
decedent  was  intestate. 

Hayes  and  others  v.  Ooode  and  others,  452 

What  devise  Is  sufficiently  certain. 
t.  A  testator,  after  devising  land  to  his  executors 
to  sell,  devised  and  bequeathed  as  follows—"  I  give 
the  money  arising  from  the  sales  of  the  lands  and 
tenements  aforesaid  and  the  collection  of  my  out- 
standing debts,  as  well  as  all  moneys  which  I  may 
have  on  hand  at  the  time  of  my  death,  in  trust  to 
my  said  executors  that  they  shall  so  dispose  of  the 
same  for  the  purpose  of  aiding  any  of  the  members 
of  my  family,  or  any  other  person  or  persons  who 
may  be  in  distress,  and  whom  they  may  think  I 
would  myself  have  assisted  in  such  cases,  confiding 
the  disposition  of  the  said  trust  fund  entirely  to  their 
discretion:'*  the  heirs  and  distributees,  alleging  the 
devise  and  bequest  to  be  void  for  uncertainty,  file 
a  bill  for  partition  of  the  realty  and  distribution  of 
the  personalty,  and  the  circuit  court  decrees  ac- 
cording to  the  prayer.— In  the  court  of  appeals. 
Decree  reversed  and  bill  dismissed,  the  words  the 
members  of  my  family  being  considered  sufficiently 
certain. 

Hill's    ex'ors    v.   Bowman    and    wife    and 
others,  660 


WITNESS- 


1.  Incompetency  of  mortgagor  as  a  witness  In  con- 
troversy between  mortgagees.  See  Mortgages  und 
trusts  No.  0.  and 

Sitlingtons  v.  Brown  and  others,  271 

2.  When  proof  of  handwriting  of  attesting  wit- 
ness is  proper.    See  Emancipation  No.  t.  and 

Manns  v.  Qivens  and  others,  680 

WRITING. 

1.  What  is  asnfflcient  writing  within  the  statute  of 
frauds,  to  bind  the  purchaser  of  land.  See  Auction, 
Specific  execution,  and 

Smith  V.  Jones,  166 

2.  Jurisdiction  of  equity  to  correct  mistake  in 
form  of  written  security.  See  Partnership  No.  S, 
and 

Oalt's  ex'ors  v.  Calland's  ex'or,  604 

8.  Parol  evidence  inadmissible  to  explain  written 
lease.    See  Landlord  and  tenant  No.  8,  and 

Harris  v.  Carson.  6SS 

4.  When  proof  of  handwriting  of  attesting  wit- 
ness and  making  of  deed  is  proper.  See  Emancipa- 
tion No.  2.  and 

Manns  v.  Givens  and  others,  660 

WRIT  OF  ENQUIRY. 
When  writ  of  enquiry  should  be  awarded  on  en- 
tering conditional  judgment  In  office.    See  Judg- 
ment No.  1.  and 

Shel ton's  ex'ors  v.  Welsh's  adm'rs,  176 

WRITS  OP  ERROR  AND  SUPERSEDEAS. 

1.  How  writ  of  error  may  be  obtained  to  judg- 
ment of  county  court.    See  County  courts  No.  t.  and 

Amis  V.  Koger,  2SI 

2.  Petition  to  the  court  of  appeals  for  a  superse- 
deas is  rejected,  and  order  entered  accordingly: 
afterwards,  at  same  term,  a  motion  is  made  for 
reconsideration,  and  the  court  agrees  to  reconsider, 
but  by  inadvertence  no  entry  is  made  setting  aside 
the  order  denying  the  supersedeas:  more  than 
three  years  afterwards  the  motion  to  reconsider 
is  renewed:  Held,  the  motion  cannot  now  be  en- 
tertained. 

Emory  and  others  v.  Erskine,  907 
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Anderson  &  Wilkins  y.  Tompkins   &  others,  1 

Brock,  rep.  460 481,2.8 

Andersons,  Tnomason  v..  4  Leiirh  118 452 

Anson  (lord).  Winter  y.,  1  Sim.  &  Stn.  484 529 

Applin,  Doe  y..  4  T.  R.  82 452 

Archibald  y.  Thomas.  8  Cowen  284 840 

Arffyle'sex'or.  Miller  y.,  5  Leiffh  400. 076 

Amald  y.  Arnald,  1  Bro.  ch.  ca.  401 019,  020 

Atkinson,  DUrby  y.,  4  Camp.  275 587 

Attorney  general  y.  Broaddns  &  wife,  0  Mnnf .  110..  188 

Attorney  general  y.  Vigor  et  al.,  8  Ves.  282 470 

Austin  y.  Bell,  20  Johns,  rep.  442 298 

Austin's  adm'x  y.  Winston's  ex*x,  1  Hen.  &  Munf. 

88 512 

Bailey.  Butterworth  y..  15  Ves.  801 496 

Bailey  y.  Ekins.  7  Ves.  828 019 

Baker,  Batler  y.,  8  Co.  rep.  20,  b 288 

Bakery.  Hall.  12  Ves.  490       ; 70 

Ball  y.  Payne,  0  Rand.  78 452 

Bank  of  Utica  y.  De  Mot,  18  Johns,  rep.  482 177 

Bank  of  Utica  y.  Wager.  2  Cowen  712 258 

Bank  of  the  Valley,  Stribbling  y..  5  Rand.  182 

288.250.848 

Bank  of  Washington.  Smith  y.,  5  Serg.  &  Rawle 


818. 


Barnard  y.  Young,  17  Ves.  44,  0 840,  7,  801 

Barnwell  y.  Mitfchell,  8  Conn.  rep.  101 177 

Baseley,  Huguenin  y.,  14  Ves.  278 7 

Basset  y.  Salter.  2  Mod.  180 567.  9.  501.  2,  8,  4 

Baugh,  Gregory  v..  2  Leigh  005 712 

Baxter  y.  Eyett's  lessee,  7  Monroe  829.  888,  4 706 

Bell,  Austin  y.,  20  Johns,  rep.  442 , 298 

Bellamy.  Bodley  y..  1  Blac  rep.  207 110 

Bells  y.  Gillespie.  5  Rand.  278 462 

Bennett.  Cockshott  y..  2  T.  R.  70S 291 

BermoD  y.  Woodbridge,  Doug.  788 498 

Bernard.  Coggs  y.,  2  Id.  Ray m.  909 586 

Beveridge  y.  Burgia.  3  Camp.  202 177 

Biddle,  Green  y.,  8  Wheat  1 186 

Billups,  Bramble  y..  4  Leigh  90,  98-101 450,  452 

Bird's  adm'r,  M'Neil  y.,  decided  in  ct  of  appeals 

July  1885 518 

Bissell  y.  Briggs,  9  Mass.  rep.  402 054 

Blackburn  y.  Gregson,  1  Bro.  C.  O.  428 530 

Blaney.  Sansum.  2  Call  490 92 

Blount  y.  Burrow,  4  Bro  C  C.  74 494 

Boardman  v.  Reed.  0  Peters  828.  841 707 

Boatwrlght.  Peasley  v..  2  Leigh  195 52 

Bodley  V.  Bellamy,  1  Blac.  rep.  207 110 

Bodwelly.  Swan.SPick.  870 651 

Bollinger  V.  Thurston,  2  Rep.  con.  ct.  447 517 

Bolton  (duke  of),  earl  of  Chesterfield  y..  Com. 

rep.  627 637 

Boyce  y.  Anderson.  2  Peters  154 583 

Boyd.  Steele  v..  0  Leigh  547 626 

Boy  d&  Swepson  &c.  v.  Stalnback  Ac.  5  Munf.  306..    88 

Bragner  V.  Langmead,  7  T.  R.  20 279 

Bramble  v.  Billups,  4  Leigh  90,  98-101 450.  462 

Brasbear  y.  West  &c.,  7  Peters  614.  5 280.  291 

Brawfords,  Key  tons  v..  5  Leigh  47 14. 15 

Brecknock  navigation  company  y.  Pritchard.  6 

T.  R.   750 587 

Bree  y.  Holbech,  Doug.  654 673,7 

Brlddock.  Parsons  v.,  2  Vem.  608 508,  603 

Briggs,  Bissell  v..  9  Mass.  rep.  462 664 

Brinkerhoff.  Seaving  v..  5  Johns,  ch.  rep.  332....  291 

Broad  us  &c.  y.  Rosson  &c.,  8  Leigh  12 75 

Broaddus  &  wife,    the  attorney  general    y.,  6 

Munf.  116 133 

Brocksopp.  Sayage  v. ,  18  Ves.  335 495 

Brooks.  Marbury  v.,  7  Wheat.  556 7,  277.  286 

Brooksy.  Marbury.  11  Wheat.  78 277,286 

Broom,  Page  y.,  4  Russ.  6 .277,  289,  290 


Brown,  Williams  y..  4  Johns,  ch.  rep.  082 280 

Brown  y.  Maffey,  16  East  210 177,  IdS 

Brown  &c.  Edmunds  y..  2  Ley.  287 140 

Browne  y.  O'Dea.  1  Sch.  &  Lcf .  116 845 

Browne  &  others,  Taylor  &  wife  y..  2  Leigh  419. ..  406 
Brown's  ex'ors  v.  Durbln's  adm'r,  6  Marsh.  170.. .  618 

Bruce.  Lynn  y..  2  H.  Black.  817 ..  291 

Bruce,  Taylor  adm'r  &c.  y.,  GUm,  42,  00, 7,  70.. 206,  840 

Brune,  Enders  Ac.  y.,  4  Rand.  447 698 

Bryden,  Taylor  y..  8  Johns,  rep.  178 066 

Buckley,  Hilly..  17  Ves.  401 14,17 

Bufflngton.  Lamed  y.,  8  Mass.  rep.  640 561 

Buford  y.  Buford,  4  Munf.  241 088,9,064 

Buller.  MorUock  y.,  10  Ves.  806 210 

Bullock  y.  Dommltt,  0  T.  R.  050 580 

Burd  y.  Smith,  4  DalL  70 278.293 

Burgls,  Beyerldge  y..  8  Camp.  202 177 

Burnett  et  al.  y.  Harwell  et  al..  8  Leigh  89 O07 

Burroughsy.Elton.il  Ves.  29 484.508 

Burrow.  Blounty..4  Bro.  C.  C.  74 494 

Burrow,  Hill  y.,  8  CaU  842 452 

Bush  y.  M'CalUster 085 

Buster's  ex'or  y.  Wallace.  4  Hen.  &  Munf.  82. . . .  700 
Butler,  Alanson  y.,  1  Slderfln880.  1  Leylnz  211..560,  504 

Butler.  Moore  y..  2  Sch.  &  Lef .  207 403 

Butler  y.  Baker,  8Ck).  rep.  20.  b 2SS 

Butterworth  y.  Bailey,  16  Ves.  801 496 

Buxton  y.  Home,  1  Show.   174 560 

Cabbel  et  al.,  Padfleld  y.,  BuUer's  N.  P.  83 447 

CalUaud,  Estwick  y.,  5  T.  R.  420, 424 280.  428 

Callaway  y.  Alexander  Ac,  reported  p.  114.  cited..  829 

Camden  et  al.  y.  Hasklll,  8  Rand.  408 ..  714 

Campbell  y.  Welster,  1  Lltt.  80 510.^ 

Campbell  Ac.,  Robertson  y.,  2  CaU  421 847 

Carthrae  et  al.  y.  Clarke.  6  Leigh  208 56^  501 

Case  of  the  marshalsea,  10  Ck).  rep.  70,  a 455 

Case  of  the  county  leyy.  5  Call  189 189. 144, 151, 8 

Chamberlain  y.  Agar.  2  Ves.  &  Beam.  202 8 

Chambers,  Richards  y..  10  Ves.  580,  560 26 

Champante,  Ranelaugh  y..  2  Vem.  805 no 

Chesterfield  y.  Janssen,  1  Atk.  801,860 846,850 

Chesterfield  (earl  of)  y.  duke  of  Bolton.  Com. 

rep.  027 687 

Clark  &c.,  Crenshaw's  adm'r  y.,  6  Leigh  06.  9 

107,  842,8,4,862,8.5 

Clarke.  Carthrae  et  al.  y.,  6  Leigh  208 566, 601 

Clarke,  Hyslop  y.,  14  Johns,  rep.  468 298- 

Clarke  y.  Royle,  8  Sim.  499 580 

Clarke's  adm'r  y.  Day,  2  Leigh  178 030.  088.  9 

Clarke's  lessee  et  al.  y.  Ctortney  ct  al.,  6  Peters  349  102 
Claxton,  Smith  y.,  4Mad.  ch.  rep.  amerlcan  edi. 

250,  260 021 

Clemens,  Ray  y.,OLelgh  000 590,054 

Clowes  y.  Hlgglnson,  1  Ves.  &  Beam.  624,  7 210 

Cocke,  Coleman  y.,  0  Rand.  018 484 

(Dock  V.  Goodfellow,  10  Mod.  489 487 

Oockshott  y.  Bennett,  2  T.  R.  708 291 

Coffin  &  wife.  Smith  &  others  y.,  2  H.  Black.  444...  476 
Cogdell's  ex'or  v.  his  widow  &c.  8  Desauss.  888. ..  408 

Coggs  V.  Bernard,  2  Id.  Raym.  909 585 

Cohens  y.  Virginia,  0  Wheat.  204 084.650 

Colchester  y.  Seaber.  8  Burr.  1800 140 

Cole  &  wife  &c..  Watts  y.,  2  Leigh  004 475.8 

Coleman  y.  Cocke,  6  Rand.  018 434 

Colgin  et  ux.,  Llghtfoot's  ex'ors  Ac.  y.,  5  Munf. 

42. 


404 
College  of  Dartmouth  y.  Woodward,  4  Wheat 

510,518 180,140 

Coins  y.  Em  me  tt.  1  H.  Black.  818 49 

Combes's  case,  9  Co.  rep.  75 102 

Commonwealth.  Newell  y.,  2  Wash.  88. 482 

Commonwealth  y.  Green.  17  Mass.  rep.  626 728 

Commonwealth  y.  Martin's   ex'ors  &c,  5  Munf. 

150 018 

Commonwealth  v.  Sanders,  5  Leigh  751 742 

Conway,  Staple  ton  v..  8  Atk.  727 IIO 

Corbett  y.  Packlngton,  0  Bam.  &  C^es.  208 586 

Corke.  Lampon  y..  5  Barn.  &  Aid.  000 210 

Corney  y.  Da  Costa.  1  Esp.  rep.  802,  3 

177,185,0,190,7,208,212 

Cotton's  case,  reported  In  Cro.  Eliz.   and  quoted 

by  Id.  Hale,  2  P.  C.  168 789.740 

Couch.  Webster  y..  6  Rand.  519 304 

County  levy  (case  of  the),  6  Call  189 189,  144,  151,8 

Courtney  et  al.,  lessee  of  Clarke  et  al.  v.,  5  Peters 

349 102 

Coutts,  Walwyn  y.,  8  Meriv.  707.  8  Simons  14... 

277,280.7.9 

Coutts  y.  Walker,  2  Leigh  208 277.8 

Cowling  V.  Nansemond  justices.  0  Rand.  849 90.  91 

Craddock  y.  Turner's  adm'x,  0  Leigh  110 500 


812 


Casbs  Citbd. 


8  LEIQH 


Crawford  V.  Dalffh,  2  Va.  cas.  621 518,681 

Creed,  Gnbbins  v.,  2  Sch.  &  Lef.  218 346 

Crenshaw  v.  Patterson,  6  LieUh  467 467 

Crenshaw's  adm'r  y.  Clarke  &c.  6  Lei^h  fl6.  0. . . . 

107,842.8,4.  862,8,6 

,   Crookshanks.  Heathcote  v.,  2  T.  R.  24,  88 291.  027 

Crouch  &  CO..  Watkins  v.,  6  Lelcrh  622. . .  186.  6,  206,  212 

Crowdhill.  Wilson  y.,  2  Mnnf.  802 62 

Crnmp  y.  Nicholas  et  al..  6  Letsrh  261  288,  258.  0 

Crune  y.  King-.  Freeman  212 5<J2 

Cnnninffham's  ex*or,  Hull  y.,  1  Mnnf.  88a 14. 17 

Cnrrie's  adm'rs  y.  Mutual  assurance  society,  4 

Hen.  &  Munf.  815 140,161 

Custts  y.  Lane,  8  Mtinf.  600 160 

Cuyler.  White  y.,  AT.  R.  170. 162 

Da  Costa,  Corney  y..  1  Esp.  rep.  302.  8. 

177,  186,  6,  196,  7.  208,  212 

Daigh.  Crawford  y..  2  Va.  cas.  Kl 618,  621 

Darby  y.  Henderson  &c.,  3  Munf.  116. 92 

Dartmouth  college  v.  Woodward,  4  Wheat.  610, 

618 186,140 

Dashwood  y.  Peyton.  18  Ves.  41 408 

Dayey  &c.  y.  Prender^rass.  6  Barn.  &  Aid.  187.. .626,  6 

Dayis,  JlggetU*  &  wife  y..  1  Leigh  868 462 

Dayis  y.  Rowe,  6  Rand.  856,  424 871 

Daylsonetal.  y.  Gill,  1  East 64 466 

Day.  Clarke's  adm'r  y..  2  Leisrh  172. 680.  638.  9 

Deck,  KlrUeyy.,3Hen.  &Munf.388 86 

De  Mot,  bank  of  Utica  y.,  13  Johns,  rep.  482 177 

Dennis  y.  Pawling,  VIn.  abr.  title  Eyidence.  L  b. 

pi.  16 547,8 

Dewar  y.  Span.  8  T.  R.  426. 110 

De  Wolf  y.  Johnson,  10  Wheat.  867,  888.  109 

Dlgby  y.  Atkinson,  4  Camp.  276. 687 

Dish  man 's  ex'ors.  Sale  y..  8  Leigh  648. 487 

Doey.  Applin.  4T.  R.  82. 462 

Doe  V.Webber,  1  Barn.  &  Aid.  718 468 

Doe  e.  d.  Gamons  y.  Kniffht,  6  Bam.  &  Cres.  071..  288 

Dommitt,  Bullock  y.,  0  T.  R.  060 580 

Downes  y.  Richardson,  5  Barn.  &  Aid.  074 49,  193 

Drew  y.  Power.  1  Sch.  &  Lef.  182 845 

Dudman,  Montairue  y.,  2  Ves.  sen.  898 492 

Duke  of  Bolton,  earl  of  Chesterfield  y..  Com.  rep. 

027 687 

Dungannon  (lord).  Vane  y.,  2  Sch.  &  Lef.  180 408 

Durbin's  adm'r.  Brown's  ex'ors  y.,  5  Marshall 


170. 


618 


Duryee,  Mills  y.,  7  Cranch  481 081.  8,  9.  041 

Earl  of  Chesterfield  y.  duke  of  Bolton,  Com.  rep. 


027. 


687 
Earl  of  Leicester  y.  Walter.  2 Camp.  261, 4... 548,  9,  660 

Edmunds  y.  Brown  &c.,  2  Ley.  287. . .  140 

Edwards  y  M'Leay.  Coop.  ch.  ca.  308 009,  070,  078,  6 

Ekins.  Bailey  y.,  7  Ves.  828 019 

Eld  ridge  &c.  y.  Fisher.  1  Hen.  &  Munf .  560 482 

Elliott,  Temple  y.,  2  Mnnf.  452 89 

Ellison  y.  Ellison.  0  Ves.  050 280,7.8. 

EUzey,  Hepburn  &c.  v.,  2  Cranch  445,  452.. 081.  040. 049 
Elmendorf,  Gouverneur  y.,  5  Johns,  ch.  rep.  79...  075 

Elton,  Burroughsy.,  11  Ves.  29 484,  608 

Elwes,  Tolson  y.,  1  Leigh  480 007 

Em mctt  Collis  y.,  1  H.  Black.  313 49 

Enders  &c.  y.  Brune.  4  Rand.  447 698 

Erwin  y.  Vint,  0  Munf .  207 119,828 

Estwick  y.  CaiUaud.  6  T.  R.  420.  424 280,  428 

Eubank  et  al.  y.  Ralls's  ex'or,  4  Leigh  806. 600 

Eyans.  Fisher  v.,  6  Binn.  641  177 

Evett's  lessee.  Baxter  y..  7  Monroe  329.  888.  4. .     . .  706 

Ewing  y.  Smith.  3  Desauss.  417 83 

Farmer,  Ravee  y.,  4  T.  R.  140 305 

Ferrars.  Roe  e.  d.  Pellatt  y..  2  Bos.  &  Pul.  547....  494 

Fisher.  Eldridge  &c.  y.,  1  Hen.  &  Munf.  569 452 

Fisher  V.  Evans.  5  Binn.  541 177 

Fitzhugh  y.  Gordon.  2  Leigh  020 97,  101 

Fleetwood  y.  Jansen.  2  Atk.  407 294 

Fletcher  V.  Peck.  0  Cranch  87 130 

Foot  y.  Tracy,  1  Johns,  rep.  45. 661 

Ford,  Ligon  v.,  5  Munf.  la 548 

Forrester.  Goodright  y.,  8  East  562,  1  Taunt.  678. . 

470.473,4 

Fowler  y.  Willoughby,  2  Sim.  &  Stu.  854 010,  020 

Fox's  adm'r  v.  Rootes  &  others.  4  Leigh  429 508,  9 

Franklin.  Wilt  y.,  1  Binn.  502,  618 282,  5 

Fraser.  Sinclair  y.,  1  Doug.  4,  037 054.5 

Frazier  Ac.  Gordon  y.,  2  Wash.  130. 360.  660 

Frazier  &c.  v.  Frazier 's  ex'ors  &c.,  2  Leigh   042 

76.9 

Freeland,  Allen  v.,  3  Rand.  178 683 

Fristoe  Ac.  Gibson  v.,  1  Call 03.  73.  81.... 248,  844,  8,  360 

Frontinv.  Small.  2  Id.  Raym.  1418 102 

Fulgham  y.  Liirhtfoot.  1  Call  260 487 

Fuller  ton.  Malcom  A  others  v..  2  T.  R.  046i 303 

Gadsby,  MGuire  y..  3 Call  287 027 

Galbraith  y.  Neville.  1  Doug.  0.  a. 037 

Garland  y.  Rives,  4  Rand.  282 278.294 

Garlands  v.  Jacobs  Ac..  2  Leigh  061 007 

Garnons  y.  Knight,  5  Barn.  A  Cres.  071 288 

Garrard  v.  lord  Lauderdale,  3  Simons  1 277.  287.  9 

Gay  y.  Hancock  et  al.,  1  Rand.  72 076 

Gibson  y.  Fristoe  Ac..  1  Call  08,  73.  81 248,  844,  8,  380 

Gill,  Davison  etal.  v.,  1  East  04 450 


Gillespie,  Bells  y.,  6  Rand.  278 462 

Gillispie,  Mestaer  y.,  11  Ves.  038 8 

Glassell  y.  Thomas,  8  Leig-h  118 ? 190 

Gleen,  Soome  y..  1  Sid.  27 849 

Goodfellow,  Cock  v.,  10  Mod.  489 427 

Goodrich  y.  Harding  et  al..  8  Rand.  280 462 

Goodright  y.  Forrester.  8  East 662, 1  Taunt.  678... 

470.  473.4 

Gouyemeur  y.  Elmendorf.  6  Johns,  ch.  rep.  79. . .  075 

Gordon,  Fitzhugh  y..  2  Leigh  020. 97,  101 

Gordon,  Grant  y..  Com.  rep.  583 842 

Gordon  y.  Frazier  Ac.,  2  Wash.  180 356,600 

Graham.  Pearpoint  and  Lord  y..  4  Wash.  C.  C. 

rep.  232 278 

Grainger,  Rex  y..  S  Burr.  1017 724 

Grant  y.  Gordon,  Com.  rep.  588 342 

Grantland  v.  Wighu  5  Munf.  296 070,  075 

Gray  y.  Hill,  10  Serg.  A  Rawle  480 285 

Green,  the  commonwealth  v.,  17  Mass.  rep.  625..  728 

Green  y.  Biddle.  8  Wheat  1 186 

Green  y.  Green.  19  Ves.  009,  2  Meriy.  95 406 

Greenhow  y.  Harris.  0  Munf.  472,  482.  4 343,  0,  358 

Gregory.  Lyons  v.,  8  Hen.  A  Munf.  287 90 

Gregory  y.  Baugh.  2  Leigh  006. 712 

Gregson.  Blackburn  y.,  1  Bro.  C.  C.  428. 680 

Gretton  y.  Haward,  1  Swanst.  409 403 

Grey,  Hopkins  y.,  7  Mod.  189 280 

Grlgsby  y.  Weaver,  5  Leigh  197.  209. 343.  853 

Gnbbins  y.  Creed,  2  Sch.  A  Lef.  218 845 

Hackley.  Winchester  v.,  2  Cranch  342 802 

Hall,  Baker  y..  12  Ves.  496.  70 

Hall,  Wolcott  y.,  0  Mass.  rep.  640. 561 

Hampton  y.  M'Connel,  3  Wheat  234 038 

Hancock  et  aL,  Gay  y..  1  Rand.  72 075 

Harding,  Murray  v..  2  Black,  rep.  859, 803.  5. 

268,846.7,850 

Harding  et  al..  Goodrich  v.,  8  Rand.  280 452 

Harris,  Greenhow  y..  6  Munf.  472,  483.  4 843,  358 

Harris  V.  Nicholas.  5  Munf.  483 538 

Harris  y.  Saunders,  4  Barn.  A  Cres.  411 085,  044 

Harrison  y.  Jackson  Ac.  7  T.  R.  207 488 

Hart  y.  Ten  Eyck.  2  Johns,  ch.  rep.  91 495 

Harvey's  ex'ors,  Steptoe's  adm'rsy.,  7  Leigh  501 

260.265,840,358 

Harwell  et  aL,  Burnett  et  al.  y.,  3  Leigh  89 007 

HaskiU.  Camden  et  al.  y.,  3  Rand.  402 714 

Hatch  y.  Hatch.  9  Mass.  rep.  307 27T 

Hatcher  v.  Lewis.  4  Rand.  152 52.414 

Haward.  Gretton  v.,  1  Swanst  409 408 

Hawkins.  Kamper  y..  1  Va.  cas.  20 183 

Heathcote  y.Crookshanks.  2  T.  R.  24, 28 291.027 

Heiskell.  Jackson  v.,  1  Leigh  257 500 

Henderson  Ac.  Darby  y..  8  Munf.  115 92 

Hendley.  Mantz  v..  2  Hen.  A  Munf.  308 92 

Hendricks  y.  Robinson.  2  Johns,  ch.  rep.  283,  300. .  280 

Henry.  January  v.,  3  Monroe  8 518 

Henry.  Stewart  y..  Vern.  A  Scriv.  63 402 

Hepburn,  Mima  queen  y..  7  Cranch  290 712 

Hepbarn  Ac  v.  Ellzey.  2CraDch  445.  452. ..031.  040,  049 

Hiern  v.  Mill,  13  Ves.  119 513 

Higginson,  Clowes  v.,  1  Ves.  A  Beam.  524. 7 210 

Hill.  Gray  y.,  10  Serg.  A  Rawle  480 286 

Hill  v.  Buckley,  17  Ves.  401 14.17 

Hill  y.  Borrow.  3  Call  842 452 

Hill  A  others,  Jacobs  y..  2  Leigh  398 228 

Hlte,  Joliffev.,  lCall829 14.15 

Holbech.  Bree  y.,  Doug.  054 078.  7 

Holcombe  et  al.,  Moore  et  al.  v..  3  Leigh  001 527 

Hollins  y.  Patterson.  0  Leigh  467 457 

Home,  Buxton  y..  1  Show.  174 556 
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▲RGUBD  AND  DETERMINED  IN  THE 


Supreme  Conrt  of  Appeals  of  Virginia. 


Brown  and  Wife  v.  Bonner  &c. 

January,  1887.  Richmond. 

(Absent  Bbockbnbbouoh^  J.) 

rai  Am.  Dec.  687.] 

Husband  and  Wife*— Antenuptial  Affroement— Enforce- 
ment agrainst  Husband -Equity  Jurisdiction— nistake. 

—A  woman  beinsr  about  to  marry,  it  is  agreed 
between  ber  and  her  intended  husband  that  out 
of  her  personal  estate  a  sum  of  money  shall 
be  ffiven  to  and  settled  upon  her  sister,  and 
the  intended  husband  undertakes  to  have  an 
instrument  drawn  to  carry  this  purpose  into  effect: 
the  husband  accordiuifly  has  an  instrument  pre- 
pared, which  is  produced  by  him  immediately 
before  the  marriage,  and  executed ;  but  it  turns 
out  that  the  instrument  is  so  drawn,  that  at  law 
it  does  not  amount  to  a  srift,  nor  intercept  the 
marital  rights;  Held.  notMrithstanding.  the 
agreement  itself  may  beset  up  against  the  hus- 
band, and  equity  will  correct  the  defect  in  the 
instrument,  whether  it  proceeded  from  fraud  or 
mistake. 

Appeal  from  a  decree  of  the  late  supe- 
rionr  cotirt  of  chancery  holden  at  Richmond, 
in    a    8tiit    brought    by   Richard  R.  Brown 

and  Louiaa  E.  H.  hia  wife,  formerly 
2  *Tatum.     The    original    bill    alleged 

that  Suaanna  W.  Atkinson,  being  a 
feme  sole  of  full  age  and  about  to  inter- 
marry with  Jesse  A.  Bonner,  and  being 
desirous,  previous  to  her  marriage,  to  make 
some  provision  out  of  her  own  property  for 
the  female  complainant,  who  was  her  half 
sister,  with  the  full  knowledge  and  previ- 
ous approbation  of  her  intended  husband, 
executed  a  deed  of  gift  to  the  female  com- 
plainant, whereby,  in  consideration  of 
natural  love  and  affection,  and  for  the 
nominal  consideration  of  one  dollar,  she 
gave  and  granted  to  the  female  complain- 
ant, when  she  should  arrive  of  age  or 
marry,  the  sum  of  2200  dollars,  subject  to 
a  deduction  of  whatever  moneys  might  be 
expended  in  the  education  of  the  donee ; 
which  deed  was  duly  recorded.  A  certified 
copy  of  this  deed  was  filed  as  an  exhibit. 
It  is  in  these  words : 

**Know  all  men  by  these  presents  that  I, 
Susan  W.  Atkinson  of  the  county  of  Bruns- 
wick, for  and  in  consideration  of  the  natu- 
ral love  and  affection  which  I  bear  to  Louisa 
E.  H.  Tatum  my  beloved  sister,  as  well  as 
for  the  farther  consideration  of  one  dollar 
to  me  in  hand  paid  by  the  said  Louisa  E. 
H.  Tatum  at  or  before  the  ensealing  and 
delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  have 
given,  graciously  granted,  and  do  by  these 
presents  give  and  grant  unto  the  said 
Louisa  E.  H.  Tatum,  her  heirs,  ex*ors  &c. 
when  she   arrives   of    age   or   marries,  the 


*See  monographic  note  on  "Husband  and  Wife*' 
appended  to  Cleland  v.  WaUon.  10  Gratt.  159.  and 
monographic  note  on  "Jurisdiction"  appended  to 
Phippen  V.  Durham.  8  Gratt.  467. 


just  sum  of  twenty-two  hundred  dollars, 
deducting  therefrom  what  moneys  may  be 
expended  on  her  the  said  Louisa  E.  H. 
Tatum  for  board,  schooling  Ac.  unto  the 
said  Louisa  E.  H.  Tatum,  her  heirs,  ex'ors 
Ac.  forever.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  16th  day 
of  January  A.  D.  1816. 

Susanna  W.  Atkinson    [Seal.] 

Signed,     sealed    and    delivered    in    the 
presence    of   us,    Martha    Collier,    Charles 

Cordle." 
3  *The    bill    charges    that    the    said 

Susanna,  at  the  time  of  the  execution 
of  the  deed,  and  at  the  time  of  her  mar- 
riage with  Bonner,  which  was  very  shortly 
after  the  date  of  the  deed,  possessed  per- 
sonal estate  to  the  value  of  about  10,000 
dollars,  of  which  there  was  actually  in  her 
own  or  her  former  guardian's  hands,  money 
to  the  amount  of  the  said  sum  of  2200  dol- 
lars; that  the  whole  of  this  property  came 
into  the  hands  of  Bonner  upon  his  mar- 
riage ;  and  that  Bonner,  during  the  lifetime 
of  his  wife,  in  conformity  with  the  deed 
of  gift  and  with  the  duties  it  imposed  on 
him,  actually  expended  a  part  of  the  money 
so  given  the  female  complainant,  in  board, 
schooling  &c.  It  states  the  death  of  the 
said  Susanna,  the  marriage  of  the  com- 
plainants, the  demand  upon  Bonner  for  the 
unexpended  balance  of  the  2200  dollars,  his 
refusal  to  pay,  and  the  subsequent  institu- 
tion of  an  action  of  covenant  upon  the  deed 
against  Henry  Wyche  sheriff  of  Greensville 
county,  to  whom  the  estate  of  the  said 
Susanna  had  been  committed,  in  which 
action  there  was  a  judgment  quando  accid- 
erint.  And  then  the  ground  is  taken, 
that  though  at  law  the  deed  constituted  a 
mere  covenant,  yet  in  equity  it  is  an  actual 
gift,  and  Bonner  is  to  be  regarded  as  a 
trustee  for  the  female  complainant,  of  the 
property  of  his  wife  to  the  amount  of  the 
sum  given  by  the  deed. 

Bonner  answered,  admitting  that  the  in- 
strument was  executed  previous  to  the 
marriage,  with  his  privity  and  consent, 
and  that  after  the  marriage  he  received  the 
personal  estate  of  the  said  Susanna, 
amounting  to  between  four  and  five  thou- 
sand dollars.  He  mentions  that  his  de- 
ceased wife  was  possessed  of  a  tract  of 
between  840  and  1000  acres  of  land,  worth 
at  the  time  of  her  death  about  five  dollars 
per  acre,  which  had  descended  to  the  female 
complainant  as  her  only  heir  at  law,  and 
suggests  that  it  would  be  as  equitable  to 
consider  the  plaintiffs  as  trustees  holding 
the  land  for  the  payment  of  the  gratuity 
of  2200  dollars,  as  to  consider 
4         *him  a  trustee  of  any  part  of  the  per- 
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sonal  estate  for  that  purpose.  His  ad- 
vancemeats  to  the  female  complainant 
he  states  to  have  amounted  to  about  150 
dollars. 

Depositions  were  taken  provinir  the  case 
more  strongly  than  it  was  stated  in  the 
original  bill;  and  then  the  plaintiffs  had 
leave  to  amend.  The  amended  bill  charges 
that  after  it  had  been  agreed  between  the 
said  Bonner  and  the  said  Susanna  before 
their  intermarriage,  that  a  sum  of  money 
should  be  given  to  and  settled  on  the  fe- 
male complainant,  the  said  Bonner,  at  the 
request  of  the  said  Susanna,  had  an  instru- 
ment of  writing  prepared  to  carry  the  said 
intended  settlement  or  donation  into  effect, 
and  brought  it  in  blank  to  the  said  Susanna ; 
but  on  account  of  some  informality  in  the 
instrument  thus  first  prepared,  the  same 
was  not  executed,  and  then  Bonner  said  to 
the  said  Susanna  that  he  would  have  an 
instrument  drawn  by  a  lawyer,  which 
would  answer  the  intended  purpose;  and 
afterwards,  on  the  day  of  and  shortly  be- 
fore his  marriage,  he  presented  to  the  said 
Susanna  the  very  instrument  or  deed  of 
gift  which  was  then  executed  by  his  in- 
tended wife,  being  the  same  exhibited  with 
the  original  bill.  And  on  this  state  of 
facts  the  ground  is  taken,  that  as  Bonner 
undertook  to  have  a  deed  prepared  by  a 
lawyer  which  would  answer  the  intended 
purpose,  and  the  purpose  intended  being  to 
settle  2200  dollars  of  the  wife's  property  on 
the  female  complainant,  in  such  manner 
as  to  assure  the  same  to  her  on  her  attain- 
ment to  full  age  or  marriage,  he  Bonner 
cannot  object  to  any  defects  in  the  instru- 
ment, but  is  bnund  to  make  good  the  same 
according  to  the  true  intent  thereof  and  of 
the  agreement  which  it  was  intended  to 
execute,  in  like  manner  as  if  he  himself 
had  been  a  party  thereto  and  had  executed 
the  same,  and  as  if  the  settlement  had  been 
made  by  a  deed  in  due  form  to  accomplish 
the  purpose  which  he  as  well  as  his  intended 
wife  designed.  This  amenued  bill  was 
taken  for  confessed  as  to  the  defend- 
5  ant    Bonner;     and     its    ^allegations 

were  besides  fully  proved  by  the  dep- 
ositions taken  in  the  cause. 

The  chancellor,  by  his  decree,  declaring 
that  the  defendant  Bonner  ought  not  to  be 
held  any  further  bound  than  strict  law 
would  bind  him,  since  no  intentional  fraud 
was  committed  by  him,  adjudged  and  or- 
dered that  the  bill  of  the  plaintiffs  be  dis- 
missed. From  this  decree  the  appeal  was 
taken. 

Leigh,  for  the  appellants. 

Johnson,  for  the  appellees. 

TUCKER,  P.  The  original  bill  in  this 
case  states  that  upon  the  intended  marriage 
of  the  appellee  Bonner  with  Susanna  W. 
Atkinson,  it  was  agreed  that  a  provision 
should  be  made  out  of  her  estate  for  her 
half  sister,  who  afterwards  intermarried 
with  the  complainant  Brown.  The  sum 
fixed  upon  was  2200  dollars,  and  the  per- 
sonal estate  of  the  intended  bride  was  am- 
ple for  its  payment.  In  this  bill  the 
transaction  is  considered  as  having 
amounted  to  a  gift,  and  as  having  operated 
to  intercept  the  marital  rights  of  the  appel- 
lee. This  view  of  the  case  was,  I  think, 
obviously    incorrect;  and    as    the  evidence 


afterwards  taken  abundantly  shews,  it  did 
not  present  the  rights  of  the  female  com- 
plainant in  their  proper  aspect.  An 
amended  bill  was  afterwards  filed,  in  which 
it  is  stated,  in  strict  conformity  with  the 
facts  as  proved  by  the  depositions  taken 
anteriour  to  its  exhibition,  that  **after  it 
had  been  agreed  between  the  intended  hus- 
band and  wife  that  a  sum  of  money  should 
be  given  to  and  settled  upon  miss  Tatum 
(now  mrs.  Brown),  the  appellee,  at  miss 
Atkinson's  request,  had  an  instrument  of 
writing  prepared  to  carry  the  intended  set- 
tlement into  effect,  and  brought  it  in  blank 
to  miss  Atkinson,  who  did  not  execute  it 
for  some  supposed  informality;  whereupon 
Bonner  the  intended  husband  said  to  his 
intended  wife,  that  he  would  have  an 

6  instrument  *drawn  by  a  lawyer  which 
would   answer  the   intended  purpose, 

and  afterwards  produced  the  instrument 
now  deemed  incompetent  to  bind  him, 
which  was  executed  accordingly."  These 
allegations  are  beyond  controversy,  because 
the  bill  has  been  taken  for  contessed  against 
the  appellee. 

Upon  these  facts,  I  cannot  hesitate  about 
the  conclusion  to  be  drawn  in  that  tribunal 
which  considers  that  as  done  which  ought 
to  have  been  done, — which  holds  itself 
bound  to  rectify  mistakes, —and  which 
looks  upon  fraud  with  no  grains  of  allow- 
ance. I  can  have  no  doubt  that  the  benev- 
olence of  the  deceased  sister  must  be 
effectuated  in  favour  of  the  survivor,  and 
that  the  appellee  is  justly  chargeable  with 
the  payment. 

It  is  objected  however,  in  the  first  place, 
that  it  does  not  appear  that  the  design  was 
that  the  money  was  to  be  paid  to  miss 
Tatum  out  of  the  personalty  of  her  sister, 
and  that  the  intent  to  provide  for  her  might 
as  effectually  have  been  executed  by  a  cov- 
enant binding  her  heirs,  and  thus  charging 
her  realty.  Such,  in  my  view,  was  obvi- 
ously not  the  design  of  the  parties.  An 
engagement  to  make  a  provision  in  money 
would  naturally  refer  itself  to  the  person- 
alty, in  the  absence  of  positive  evidence, 
even  if  the  circumstances  did  not  strongly 
prove  that  the  personalty  was  looked  to. 
But  when  we  take  into  view  that  miss  At- 
kinson had  a  large  sum  in  the  hands  of 
her  guardian,  besides  a  personal  estate  of 
four  or  five  thousand  dollars  which  Bonner 
received  after  the  marriage ;  when  we  see 
him  procuring  an  instrument  to  be  drawn, 
having  not  the  remotest  reference  to  the 
realty,  and  not  even  binding  the  heirs  for 
payment;  when  we  see  him  also,  during  the 
coverture,  making  advances  in  part  of  this 
gift,  which  are  not  pretended  to  have  been 
raised  out  of  the  realty,  and  which  he  does 
not  even  now  seek  to  charge  upon  it ;  cre- 
dulity itself  cannot  believe  that  the  real 
estate  was  looked  to  by  the  parties  as  the 
fund  from  which  payment  was  to  be 
made. 

7  *Taking  then  the  agreement   to   be 
that  2200  dollars  should   be   given    to 

and  settled  upon  miss  Tatum  out  of  her 
sister's  personalty,  and  that  the  intended 
husband  undertook  to  have  an  instrument 
drawn  by  a  lawyer  which  should  answer  the 
intended  purpose,  but  in  fact  produced,  and 
had   executed,    an    instrument   of   writing 
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T? holly  inadequate  to  the  purpose;  there 
can  be  no  doubt,  I  think,  that  such  agree- 
ment should  now  be  set  up  against  the 
husband. 

Had  the  husband  fraudulently  procured  a 
defective  instrument,  knowing  it  to  be 
such,  and  in  the  confidence  and  agitation 
of  the  moment  procured  its  execution,  to 
the  prejudice  of  the  half  sister,  no  language 
could  have  been  too  strong  in  denouncing 
his  iniquity.  It  is  not  believed  that  he 
could  have  doqe  so.  Yet  it  was  justly  said 
in  the  argument,  that  the  fraud  is  not  less 
great  to  endeavour  now  to  take  advantage 
of  his  own  blunder  and  mistake,  however 
innocent.  No  principle  is  in  equity  better 
established  than  this,  that  though  there 
may  have  been  no  fraud  in  the  original 
transaction,  yet  the  attempt  to  enforce  it 
may  become  a  fraud.  Where  one  is  not 
even  originally  party  to  the  .transaction, 
yet  if  it  was  effected  through  fraud,  he 
becomes  a  party  to  the  fraud  by  seeking  to 
have  advantage  of  it.  Such  was  the  case 
of  Huguenin  v.  Baseley,  14  Ves.  273,  and 
Marbury  v.  Brooks,  7  Wheat.  556.  And 
surely  the  case  is  not  less  strong  of  one 
through  whose  mistake  anotner  has  been 
severely  injured,  and  himself  in  an  equal 
degree  benefited,  and  who  afterwards  seeks 
to  avail  himself  of  that  mistake  to  the 
prejudice  of  his  adversary. 

Had  the  transaction  originated  in  fraud, 
there  can  be  no  doubt  that  the  appellee 
would  be  chargeable.  In  the  ordinary  case 
of  an  estate  suffered  to  descend,  the  owner 
being  informed  by  the  heir  that  if  the  es- 
tate is  permitted  to  descend  he  will  make 
provision  for  a  third  person,  there  is  no 
doubt  the  court  of  equity  would  compel  the 
heir  to  discover  whether  he  did  make 
8  the    ^promise,    notwithstanding    the 

statute  of  frauds,  and  would  force 
him  to  comply  with  it,  notwithstanding  the 
third  party  is  a  volunteer.  See  Strickland 
V.  Aldridge,  9  Ves.  519;  Luttrel  v.  Olmius, 
quoted  and  approved  in  Mestaer  v.  Gilles- 
pie, 11  Ves.  638,  2  Freeman  34,  285;  Cham- 
berlain V.  Agar,  2  Ves.  &  Beames  262.  In 
the  case  of  Luttrel  v.  Olmins,  the  party 
claiming  was  a  volunteer,  and  yet  he  had 
relief.  Why?  Because  he  was  not  seeking 
relief  against  the  giver,  whom  a  court  of 
equity  will  not  compel  to  part  with  his 
property  upon  a  naked  promise  without 
consideration,  but  because  he  sought  it 
against  a  party  who  received  the  property 
upon  the  express  consideration  of  applying 
it  to  his  use.*  Who  ever  heard  of  a  trustee 
setting  up  against  his  cestui  que  trust  the 
defence  that  the  latter  was  a  volunteer?  It 
cannot  be;  because  although  the  cestui  que 
trust  may  be  a  volunteer,    there   is  a  suffi- 


cient consideration  to  justify  a  decree 
against  the  trustee.  So  in  the  case  of  Lut- 
trel V.  Olmius,  though  the  claimant  was  a 
volunteer,  yet  as  the  tenant  in  tail  could 
not  in  conscience  take  advantage  of  the 
iniquitous  act,  the  obligation  of  conscience 
stood  in  lieu  of  a  consideration,  and  the 
estate  was  considered  precisely  as  if  the 
act  had  been  done  which  ought  to  have 
been  done.  And  so  here,  though  miss 
Tatum  is  a  volunteer,  and  could  not  have 
filed  a  bill  against  her.  sister  to  rectify  the 
settlement,  she  may  well  maintain  her  de- 
mand against  Bonner,  to  whom  his 
9  wife  *had  given  her  whole  personalty 
by  marriage,  upon  the  consideration 
of  his  agreeing  to  make  a  valid  settlement 
upon  the  sister.  I  consider  that  settlement 
as  if  duly  made,  and  the  appellee  of  course 
as  bound  for  the  balance  of  the  sum  re- 
maining unpaid;  and  am  therefore  of  opin- 
ion to  reverse  the  decree  and  send  the  cause 
back  for  further  proceedings. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings. 


•Note  by  the  president  The  doctrine  that 
equity  will  not  enforce  an  executory  contract  in 
favour  of  a  volunteer,  rests  upon  the  obvious  prin- 
ciple that  no  court  can  compel  a  man  to  arive  away 
his  property,  and  if  the  contract  does  not  amount 
to  a  irift.  it  will  not  be  converted  into  one.  And  so 
if  the  contract  be  incomplete:  for  If  it  be  so.  the 
g-if  t  is  not  perfect,  and  no  court  has  power  to  make  it 
so.  But  where  A.  arives  property  to  B.  for  the  use 
of  C.  or  in  conKideratlon  that  B.  shall  pay  to  C.  a 
certain  sum.  the  srift  is  complete  from  A.  the  owner, 
and  it  is  in  equity  as  much  a  irifl  to  C.  pro  tanto,  as 
It  is  to  B.  for  the  residue,  and  thousrh  C.  Is  a  volun- 
teer as  to  A.  yet  there  Is  a  ffood  consideration  for  a 
demand  of  i^ayment  from  B.  as  to  whom  he  is  no 
volunteer. 


Russell  &c.  v.  Keeran  &c. 

January,  1887,  Richmond. 

(Absent  Tucker,*  P.) 

Question  Whether  the  Sale  of  a  Tract  of  Land  Wai  by 
the  Acre  or  In  Qross.t 

James  Russell  executed  a  title  bond  to 
Thomas  Keeran  in  the  penalty  of  ;fl300. 
conditioned  to  make  Keeran  **a  good  and 
sufificient  deed  or  title  to  a  certain  planta- 
tion in  Shenandoah  county,  situate  on 
Thom's  Brook,  containing  405J^  acres,  be 
the  same  more  or  less;"  which  title  was  to 
be  made  at  the  court  for  Shenandoah  county 
next  following  the  last  payment  for  said 
plantation.  The  heirs  of  Keeran  filed  a 
bill    in    chancery,    stating   the   contract  to 

•He  had  been  of  counsel  for  one  of  the  parties. 
After  his  appointment  as  Judffeof  the  superiour 
court  of  chancery,  he  entered,  pro  forma,  the  final 
decree  in  the  cause,  conforming  to  the  principles 
settled  by  Jud^e  Browne,  who  sat  for  him  when  the 
cause  was  heard. 

tContracts  of  Haxard— Sale*  In  QroM.— A  sale  in 
firross.  when  applied  to  the  thinsr  sold,  means  a  sale 
by  the  tract,  without  regrard  to  quantity,  and  in 
that  sense  is  «c  vi  termini  a  contract  of  hazard. 

The  principal  case  is  cited  for  this  proposition  in 
Yost  V.  Mallicote,  77  Va.  616:  Yost  v.  Geisler.  1  Va. 
Dec.  549;  Blessing  V.  Beatty.  1  Rob.  aoi:  Shoemaker 
V.  Cake.  88  Va.  6,  1  S.  E.  Rep.  887;  Farrier  v.  Rey- 
nolds, 88  Va.  146,  18  S.  E.  Rep.  883. 

Same  —  5anie  —  Deficiency  —  Compensation.  —  An  d 
where  the  contract  is  for  a  tract  or  parcel  of  land  in 
?ros.s.  without  reference  to  its  quantity;  whatever 
the  deficiency,  no  allowance  is  made  to  either 
party,  even  where  the  deficiency  is  ffreat  See  the 
principal  case  cited,  in  support  of  this  proposition, 
in  Allen  v.  Shriver.  81  Va.  188.  Cunninjrham  v.  Mill- 
ner,  82  Va.  531;  Caldwell  v.  Cral?.  81  Oratt.  187; 
Camp  V.  Norfleet,  83  Va.  381,  5  S.  E.  Rep.  374. 

In  Caldwell  v.  Craiff.  21  Gratt.  132,  there  was  a 
deficiency  of  two  hundred  acres  in  a  conveyance  of 
one  thousand  acres,  more  or  less. 

In  Tucker  v.  Cocke,  2  Rand.  51,  the  lands  fell  short 
more  than  two  thousand  acres  of  the  quantity  they 
were  supposed  to  contain. 

Pendleton  v.  Stewart.  6  Call  1.  and  Hull  v.  Cun- 
ningham. 1  Munf.  330,  are  also  cases  in  which  a  gross 
deficiency  appeared. 

In  all  these  cases,  however,  compensation  for  the 
deficiency  in  the  quantity  of  land  was  refused. 

In  Rvsgill  V.  Keeran,  8  Leigh  9,  the  deficiency 
amounted  to  one  hundred  acres  in  a  tract  supposed 
to  contain  four  hundred  and  five  acres. 

It  is  true  that  this  is  a  very  considerable  defi- 
ciency, but,  as  we  have  seen,  it  is  not  greater  than 
other  cases  of  a  like  character  have  exhibited,  in 
which  compensation  has  been  refused. 
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have  been  for  a  certain  sum  per  acre,  and 
not  in  gross.  Their  bill  alleged  that  a  con- 
siderable part  of  the  purchase  money 
10  had  been  paid  to  Russell  by  *Keeran 
in  his  lifetime,  and  that  there  had 
also  been  payments  by  the  heirs  since  the 
death  of  Keeran,  but  that  no  title  had  been 
made  by  Russell  for  the  land.  It  stated 
that  the  plaintiffs  had  met,  on  the  31st  of 
August  1811,  in  Woodstock,  the  county  town 
of  Shenandoah,  with  Russell  and  bis  son 
John,  to  whom  this  debt  was  transferred, 
for  the  purpose  of  adjusting  the  claim,  at 
which  meeting  Philip  Williams  was  em- 
ployed by  the  parties  to  state  their  ac- 
counts, and  upon  the  settlement  then  had, 
there  appeared  to  be  due  to  the  said  James 
Russell  or  his  assignee  ;f  316.  17.  4^. ;  that 
in  order  to  settle  the  business  and  obtain 
a  title  for  the  land,  it  was  agreed  that 
;flOO.  should  be  then  paid,  and  for  the  resi- 
due bonds  given  with  good  security,  pay- 
able at  certain  specified  times,  upon  the 
execution  of  which  bonds  a  conveyance  was 
to  be  made  for  the  land ;  that  in  pursuance 
of  this  agreement  the  plaintiffs  paid  down 
the  ;f  100.  which  was  received  on  the  other 
side,  and  put  into  the  hands  of  Williams  to 
hold  until  the  next  court  at  Woodstock, 
when  the  bonds  were  to  be  executed  and 
the  deed  received ;  that  Williams  was  di- 
rected to  write  the  deed  and  have  it  ready 
at  court,  which  he  did ;  and  that  at  court 
the  bonds,  having  been  duly  executed  with 
good  security,  were   tendered  to  John  Rus- 


Saffle—5«iiie— Same— SMne— Rule  Stated.— The  prin- 
ciple upon  which  all  these  cases  were  decided  is. 
that  where  the  real  contract  is  to  sell  a  tract  of 
land  for  so  many  acres  as  it  may  contain,  more  or 
less,  fully  understood  to  be  so.  the  purchaser  takes 
the  tract  at  the  risk  of  train  or  loss  by  deficiency  or 
excess  in  the  manner  of  acres  contemplated.  See 
Allen  V.  Shriver,  81  Va.  188:  Caldwell  v.  Craifir,  21 
Gratt  187. 

Upon  this  subject,  the  principal  case  is  further 
cited  and  approved  in  Trinkle  v.  Jackson,  86  Va. 
241,  248.  9  S.  E.  Rep.  986;  Graham  v.  T^armer,  87  Va. 
829.  12  S.  £.  Rep.  889. 

In  Caldwell  v.  Cralt,  21  Gratt  140.  the  court  said: 
"  In  the  present  case  the  contract  is  for  the  sale  of  a 
tract  of  land  'supposed  to  contain  one  thousand 
acres,  more  or  less. '  Such  lanflruag-e  cannot,  upon 
any  fair  and  reasonable  construction,  be  under- 
stood as  a  positive  affirmation  of  quantity.  That  it 
is  to  be  regarded  as  a  mere  matter  of  description, 
and  not  of  Itself  giving  the  character  of  the  con- 
tract is  settled  by  the  case  of  Russell  v.  Keeran/' 

Same— Same— Reflrarded  with  Disfavor.— Courts  of 
equity,  however,  look  with  disfavor  on  a  contract 
of  hazard.  The  presumption  is  asrainst  them;  and 
while  such  presumption  may  be  repelled,  it  can 
only  be  done  by  clear  and  coirent  proof.  Watson  v. 
Hoy.  28  Gratt.  704,  citing  Jollife  v.  Hlte,  1  Call  801, 
808;  Hundley  v.  Lyons.  6  Munf.  842;  Nelson  v.  Car- 
ringrton,  4  Munf.  882,  840;  Key  ton  v.  Brawfords,  6 
Leiffh  39;  Russell  v.  Keeran.  8  Leigh  9\  BlessinfiT  v. 
Beatty.  I  Rob.  287.  808;  Caldwell  v.  Cralff,  21  Gratt 
186:  Triplett  v.  Allen,  86  Gratt  721. 

Same— 5ame— Parol  Evidence.— That  parol  evidence 
is  admissible  to  prove  whether  a  sale  in  gross  or  by 
the  acre  was  intended,  notwithstandinff  the  exist- 
ence of  written  articles  evidencing  the  contract 
see  the  principal  case  cited  and  approved  in  Cald- 
well V.  Craifir,  21  Gratt  188.  The  principal  case  is 
cited  and  approved  in  Farrier  v.  Reynolds,  88  Va. 
146.  18  S.  B.  Rep.  898.  See  foot-note  to  Quesnel  v. 
Woodllef,  6  Call  218. 

But  Ree  Dtiit  v  Serpent.  21  W.  Va.  ?S!^etsfQ., 
and  Crislip  v.  Cain,  19  W.  Va.  649,  581,  in  which  the 
Virgrinla  decisions  on  this  point  are  reviewed  and 
criticised. 

Various  foot-notes  have  been  written  in  this 
series  upon  the  sreneral  subject  of  sales  of  land  in 
frrossandby  the  acre.  The  following  are  amonfif 
the  number.  Foot-note  to  Blessinsr  v.  Beatty.  1  Rob. 
287;  footnote  to  Quesnel  v.  Woodllef.  6  Call  218;  foot- 
note to  Jollife  V.  Hite.  1  Call  801 ;  foot-note  to  Watson 
V.  Hoy.  28  Gratt  698;  foot-note  to  Caldwell  v.  Craifir,  21 
Gratt  182. 


sell  who  acted  for  himself  and  his  father, 
and  the  deed  demanded ;  but  that  there  was 
a  refusal  to  receive  the  bonds  or  make  the 
deed. 

James  Russell  answered,  that  he  sold  to 
Keeran  the  tract  of  land  on  Thom's  Brook 
in  gross,  405 Ji  acres  more  or  less,  for  ;f 650. ; 
that  he  had  always  supposed  it  contained 
that  quantity ;  that  he  ofiPered  to  have  the 
land  measured  and  sold  to  Keeran  by  the 
acre  or  by  the  lump,  but  Keeran  preferred 
taking  it  by  the  lump  rather  than  be  at  the 
trouble  and  expense  of  having  it  measured ; 
that  Keeran's  agreement  was  to  take  the 
land  and  pay  £^5Q,  for  it,  being  more  or 
less;  that  respondent  was  always  wil- 
ling   to    make    a    deed    before    there 

11  *was  any  dispute  about  the  quantity, 
but  it  was  not  made,   because  Keeran 

did  not  comply  with  ^the  condition  of  the 
title  bond,  according  to  which  the  whole 
money  was  to  be  paid  before  the  deed  was 
executed ;  that  he  believes  Keeran  sold  100. 
acres  of  the  woodland  for  £AO0,  and  he  has 
been  informed  that  upon  the  survey  of  the 
land  at  the  time  Keeran  made  this  sale,  the 
quantity  turned  out  less  than  405^  acres; 
and  that  since  the  deficiency  of  quantity 
was  ascertained,  no  title  has  been  made, 
because  of  the  dispute  which  arose.  He 
admits  the  meeting  in  Woodstock  and  the 
settlement  by  Williams,  but  says  that  he 
respondent  never  did  receive  the  ;f  100. ;  that 
the  bond  with  security  was  not  brought  to 
court  according  to  the  agreement,  and  that 
afterwards  he  thought  it  best  to  wait  until 
it  could  be  legally  settled  in  what  manner 
the  deed  should  be  made,  whether  for  more 
or  less,  or  not. 

An  amended  bill  was  filed,  stating  that 
the  land  which  Keeran  purchased  of  Russell 
consisted  of  two  tracts,  that  is  to  say,  one 
tract  conveyed  by  Nicholas  Dull  and  wife 
to  Russell,  containing  400  acres,  and  the 
other  tract,  containing  S}4  acres,  conveyed 
to  Russell  by  John  Mack  and  wife ;  which 
two  tracts  together  formed  what  is  called 
in  the  contract  **a  certain  plantation  situate 
on  Thom's  Brook,  containing 4053^  acres;" 
that  the  plaintiffs  require  the  whole  of  this 
plantatioi;!  to  be  conveyed  to  them,  as  de- 
scribed in  the  deeds  from  Dull  and  Mack, 
according  to  the  metes  and  bounds  men- 
tioned in  those  deeds ;  and  inasmuch  as  the 
said  deeds  contain  positive  assurances  that 
the  two  tracts  contain  the  quantities  of  land 
therein  mentioned,  the  plaintiffs  assert  a 
claim  against  Dull's  representatives  for 
any  deficiency  which  may  exist  in  the  400 
acre  tract,  and  make  them  defendants. 

James  Russell  again  answered,   referring 

to  his  former  answer  as   setting    forth   the 

real  principles  of  the  contract:  stating  that 

for  the  reasons  given  in  that  answer, 

12  *he  considers   himself  not  bound  for 
any  deficiency,  and    that  if  he  be  not 

bound  to  Keeran,  it  is  unimportant  to 
Keeran  whether  Dull  be  bound  to  respondent 
or  not.  He  adds,  that  whether  there  be  a 
deficiency  or  not,  Keeran  m^de  a  very  ad- 
vantageous bargain,  which  defendant  would 
have  no  objection  to  rescind. 

An  order  was  made  for  a  survey,  and  the 
survey  being  returned,  it  appeared  that  of 
the  land  called  for  by  Dull's  deed,  a  part  is 
now  held  by  Philip  Wendell  and  others  un- 
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der  older  titles,  and  that  the  tract  of  which 
James  Russell  was  possessed  on  Thorn's 
Brook  contains  2^%  acres. 

A  deposition^  was  taken  of  Emanuel  Wen- 
dell who  married  a  daughter  of  Dull.  He 
deposed  that  after  Keeran  had  sold  100  acres 
of  the  land,  and  two  days  after  the  100 
acres  had  been  surveyed,  he  came  to  the 
deponent's  house,  and  told  deponent  that 
he  was  sure  the  land  which  he  had  purchased 
would  not  hold  out.  Deponent  said,  he 
supposed  then  he  would  come  upon  Russell ; 
to  which  Keeran  replied,  no,  he  could  not 
do  that ;  Russell  had  offered  him  very  fair, 
that  they  should  get  the  land  surveyed,  and 
if  there  wi^s  any  more,  he  must  hkve  so 
much  more,  and  if  there  was  any  less,  he 
was  to  take  so  much  less.  There  was  a 
man  there,  he  said,  by  the  name  of  John 
Tipton,  who  took  him  Keeran  to  one  side, 
and  advised  him  to  take  it  by  the  tract,  as- 
signing as  a  leason  that  the  old  surveys 
would  all  overrun,  and  mentioning  that  he 
Tipton  had  bought  one  of  these  old  surveys, 
and  that  it  had  overrun  40  acres.  Keeran 
said  that  then  he  agreed  to  take  it  by  the 
tract,  and  not  by  survey. 

The  deposition  of  Philip  Williams  was 
taken  in  relation  to  the  ;f  100.  deposited  in 
his  hands.  Being  asked  whether  Russell 
was  to  have  the  money  until  the  deed  was 
executed,  or  whether,  according  to  the 
agreement,  he  would  have  given  up  the 
money  before  the  deed  was  made  he  an- 
swered, that  from  his  understanding 
13  of  the  'agreement,  John  Russell  was 
to  have  the  money  at  the  next  court, 
if  James  Russell  made  the  deed  then ;  but 
he  could  not  say  what  was  the  understand- 
ing of  the  parties  in  relation  to  the  delivery 
of  the  money,  if  the  deed  was  not  executed 
at  the  time  agreed  on,  to  wit,  the  next 
court.  He  should  not,  he  said,  have  given 
up  the  ;f  100.  to  John  or  James  Russell  until 
the  deed  was  made^  without  the  consent  of 
Dunnivan  who  acted  for  Keeran's  heirs,  as 
there  was  no  expression  of  the  parties  to 
authorize  the  delivery  of  it  to  Russell  if  the 
deed  was  not  made. 

On  the  13th  of  December  1828  the  cause 
came  on  to  be  heard  before  the  superiour 
court  of  chancery  at  Winchester,  when  that 
court  declared  its  opinion  to  be,  that  al- 
though the  sale  by  Russell  to  Keeran  was 
in  gross,  it  was  not  a  sale  of  hazard  as  to 
quantity,  and  Russell  was  liable  for  any 
deficiency  beyond  what  might  be  accounted 
for  by  variation  of  instruments  or  calcula- 
tions of  survey,  and  that  an  abatement  in 
the  purchase  money  should  be  made  at  an 
average  value  per  acre  of  the  whole  tract, 
according  to  the  sum  agreed  to  be  given 
for  the  supposed  quantity  sold.  That  court 
was  also  of  opinion  that  the  ;f  100.  should 
be  applied  as  a  payment  at  the  time  it  was 
deposited  with  Williams,  and  that  Keeran 
should  be  charged  with  interest  on  any  bal- 
ance of  purchase  money  due. 

The  accounts  between  the  parties  were 
referred  to  a  commissioner  to  be  stated  ac- 
cording to  these  principles;  and  on  the 
coming  in  of  the  commissioner's  report,  a 
final  decree  was  pronounced  in  conformity 
with  the  principles  so  settled.  From  this 
decree  an  appeal  was  taken. 


Johnson,  for  appellants. 

Leigh,  for  appellees. 

14  ♦BROCKENBROUGH,   J.     This  is 
another  case  in  which  the  question  is 

whether  the  sale  of  land  is  a  sale  in  gross 
or  by  tl^e  acre. 

There  is  no  doubt  that  where  an  estate  is 
expressly  sold  at  a  certain  price  by  the 
acre,  and  there  is  a  deficiency  in  the  num- 
ber of  acres  conveyed,  the  purchaser  will 
be  entitled  to  a  compensation  for  that  de- 
ficiency. Sugden  p.  230,  quoting  2  Eq.  Ca. 
Abr.  688,  pi.  1. 

So  too  where  the  land  is  neither  bought 
nor  sold  expressly  and  professedly  by  the 
acre,  but  both  parties,  in  fixing  the  price 
for  the  land,  have  regard  to  the  quantity 
which  they  suppose  the  estate  to  consist  of, 
the  same  rule  as  to  liability  for  deficiency 
will  prevail.  In  such  case  the  demand  of 
the  vendor  and  the  offer  of  the  purchaser 
are  supposed  to  be  influenced  in  an  equal 
degree  by  the  quantity  which  both  believe 
to  be  the  subject  of  their  bargain :  a  ratable 
abatement  of  price  will  probably  leave  both 
in  nearly  the  same  relative  situation  in 
which  they  would  have  >  stood  if  the  true 
quantity  had  been  originally  known.  Hill 
V.  Buckley,  17  Ves.  401 ;  Sugden  231.  Such 
sale  must  be  considered  as  in  fact  and  ac- 
cording to  the  intention  of  the  parties, 
though  not  expressly,  a  sale  by  the  acre. 

But  if,  on  the  other  hand,  the  sale  t>e 
clearly  one  in  gross,  it  is  a  contract  of  haz- 
ard, in  which  each  party  takes  on  himself 
the  risk  of  excess  or  deficiency,  and  there 
can  be  no  relief  afforded  to  either,  what- 
ever may  be  the  actual  quantity  in  the  tract 
sold.  Keytons  v.  Brawfords,  5  Leigh  47. 
But  the  court  will  always  require  clear 
proof  that  the  vendee  did  agree  to  take  the 
hazard  of  deficiencies  on  himself.  JoUiffe 
V.  Hite,  1  Call  329;  Nelson  v.  Matthews,  2 
Hen.  &  Munf.  164;  Hull  v.  Cunningham's 
ex 'or,  1  Munf.  330. 

Where  the  words  more  or  less  are  annexed 

to   a   contract    for   the   sale   of   land  by  a 

specific   number   of   acres,    the  parties  are 

entitled  to  a  compensation  for  deficiency  of 

excess  in  that  quantity,  beyond  what 

15  may  t>e  reasonably  ^imputed  to  small 
errors  frbm  variations  of  instrnnrents 

or  otherwise :  but  where  the  real  contract  is 
to  sell  a  tract  of  land  as  it  may  contain 
more  or  less,  fully  understood  to  be  so,  the 
purchaser  takes  the  tract  at  the  Hsk  of  loss 
by  deficiency  in  the  number  of  acres  contem- 
plated, and  no  compensation  can  be  had. 
JoUiffe  V.  Hite,  1  Call  329;  Sugden  231. 

Where  the  contract  does  not  specify  the 
numt>er  of  acres  sold  or  contracted  to  be 
sold,  otherwise  than  by  the  general  words 
<< containing  so  many  acres,*'  this  can 
hardly  be  looked  on  as  a  warranty  of  the 
quantity,  but  rather  as  a  matter  of  de- 
scription. Keytons  v.  Brawfords,  5 
Leigh  48. 

The  written  evidence  of  the  contract 
which  the  heirs  of  the  vendee  seek  to  en- 
force in  this  case,  is  to  be  found  in  the  title 
bond.  By  that  instrument  Russell  the 
vendor  binds  himself  and  his  heirs  to 
Keeran  the  vendee,  in  the  penalty  of  ;f  1300. 
conditioned  to  make  a  good  and  sufficient 
deed  or  title  **to  a  certain  plantation  situate 
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on  Thorn's  Brook,  containing  405^  acres 
be  the  same  more  or  less,"  at  the  court 
next  succeeding  the  last  payment  made  for 
said  plantation. 

The  plaintiffs  in  their  bill  charge  that 
this  was  a  sale  by  the  acre,  and  not  in 
gross.  The  defendant  in  responding  to 
this  charge  says  that  it  \yas  not  a  sale  by 
the  acre,  but  in  gross,  and  that  the  vendee 
agreed  to  tak^  the  land  at  ;^650.  for  40SH 
acres  more  or  less,  rather  than  to  be  at  the 
trouble  and  expense  of  having  it  measured : 
that  he  offered  to  have  it  surveyed,  and  to 
sell  it  to  him  by  the  acre  or  by  the  lump, 
and  Keeran  preferred  taking  it  by  the  lump, 
as  he  was  to  be  at  the  expense  of  having 
it  measured.  He  also  says  that  Keeran 
«old  100  acres  of  the  tract  for  ;f 400.  and  he 
admits  that  on  laying  off  that  100  acres,  it 
was  ascertained  that  the  tract  fell  short 
considerably.  From  a  survey  made  in  the 
cause  it  appears  that  the  tract  only  con- 
tained 289^  acres. 
16  ^Taking  the   case    on    the  original 

bill  and  answers  and  the  title  bond,  I 
think  the  sale  should  be  considered  as  one 
in  gross,  in  which  the  vendee  took  the  land 
on  the  hazard  of  quantity.  The  defendant 
avers  that  the  price  to  be  paid  to  him  for 
the  whole  tract  was  the  gross  sum  of  ;f 650. 
and  though  the  title  bond  does  not  say  so, 
yet  the  statement  receives  countenance 
from  the  fact  that  the  penalty  of  the  bond 
is  just  the  double  of  that  sum.  The  lan- 
guage of  the  condition  is  that  of  a  sale  of 
the  tract:  and  the  answer  avers  it  to  be  a 
sale  in  gross,  and  until  it  is  disproved,  it 
is  entitled  to  full  weight. 

The  plaintiffs  iiled  an  amended  bill,  in 
which  they  aver  that  the  plantation  on 
Thom*s  Brook  is  the  same  which  was  con- 
veyed to  Russell  in  1782  by  two  deeds,  one 
from  Dull  and  wife  for  400  acres,  and  the 
other  from  Mack  •  and  wife  for  S}4  acres, 
and  that  these  two  tracts  united  formed 
what  is  called  in  the  title,  bond  a  certain 
plantation  on  Thom's  Brook ;  that  these 
two  deeds  contain  positive  assurances  that 
the  tracts  contain  the  quantities  specified 
therein ;  that  the  contract  between  Keeran 
and  Russell  was  for  the  quantity  of  405^^ 
acres,  and  was  a  purchase  by  the  acre ;  and 
it  is  the  whole  of  that  plantation  which  the 
plaintiffs  require  to  be  conveyed  to  them, 
as  described  in  those  two  deeds,  according 
to  the  metes  and  bounds  thereof.  They 
pray,  that  Dull's  representatives  may  be 
made  parties;  and  general  relief. 

The  defendant  James  Russell,  in  answer- 
ing this  bill,  refers  to  his  former  answer  as 
containing  the  real  principles  of  the  con- 
tract. He  avers  that  Keeran  made  a  good 
bargain,  whether  there  was  a  deficiency  or 
not,  and  that  defendant  is  willing  to  re- 
scind it.  He  denies  his  liability  for  any 
deficiency,  and  if  not  liable,  deems  it  unim- 
portant whether  Dull  is  liable  to  himself. 

The  survey  which  was  taken  in  this  cause 
by  order  of  the  chancellor  shews  that  the 
lines  of  Dull's  deed  to  Russell  differ  essen- 
tially from  those  by  which  the  plan- 
17  tation  *on  Thom's  Brook  is  now  held: 
the  metes  and  bounds  of  Dull's  deed 
embrace  more  land,  and  that  is  the  cause 
of  the  defksiency^  The  surveyor  certifies 
that  the  land  so  thrown  out  of  the  new  sur- 


vey belongs  to  Wendell  ^nd   others,  and  is 
held  by  an  older  deed. 

If  the  plaintiffs  had  averred  and  proved 
that  the  contract  between  Keeran  and  Rus- 
sell was  for  the  tract  on  Thom's  Brook  ac- 
cording to  the  metes  and  bounds  of  Dull's 
deed,  then  I  should  have  thought  that  the 
vendor  was  bound  to  convey  the  whole  of 
the  4053^  acres  according  to  those  metes 
and  bounds,  or  that  if  he  could  not  so  con- 
vey (because  116  acres  of  the  tract  were 
held  by  others  claiming  under  a  paramount 
title)  he  would  then  be  liable  to  an  abate- 
ment of  the  price  for  the  deficiency.  The 
case  would  then  be  like  that  of  Hull  v. 
Cunningham,  1  Munf.  330,  and  Hill  v. 
Buckley,  17  Ves.  401.  It  would  have  been 
a  case  in  which,  though  the  sale  was  not 
professedly  by  the  acre,  yet  substantially 
and  according  to  the  intention  of  the  par- 
ties it  would  be  such  a  sale.  * 

But  such  a  case  is  not  made  out  by  the 
pleadings  or  proofs.  It  is  not  even  alleged 
that  Russell  held  possession  according  to 
the  metes  and  bounds  of  Dull's  deed.  For 
aught  we  can  tell,  these  116  acres  were 
never  in  possession  of  Russell,  though  at- 
tempted>.to  be  conveyed  to  him  by  Dull; 
and  if  so,  the  purchase  of  them  by  Keeran 
would  be  the  purchase  of  a  pretenaed  title 
as  to  that  part  of  the  land,  which  can  never 
be  enforced  by  a  court  of  equity,  and  cannot 
be  presumed  to  have  been  the  actual  con- 
tract between  the  parties. 

The  plaintiffs  then  have  failed  to  shew 
that  the  sale  was  one  by  the  acre :  and  the 
defendant  has  proved  by  Wendell  that  it 
was  actually  a  sale  in  gross,  and  that 
Keeran  took  the  hazard  of  quantity  on  him- 
self. This  testimony  is  admissible,  if  there 
is  an  ambiguity  in  the  terms  of  the  title 
bond.  Nor  do  I  think  that  the  objection  to 
the  competency  of  Wendell  is  a  good 
18  one.  He  *is  the  husband  of  one  of 
the  heiresses  of  Dull,  who  conveyed 
the  land  to  Russell  with  general  warranty. 
It  is  said  that  if  Keeran  recover  from  Rus- 
sell, this  latter  may  then  recover  from  the 
heirs  of  Dull,  and  that  those  heirs  are  in- 
terested in  preventing  a  recovery  from  Rus- 
sell. I  do  not  think  that  this  contingent 
interest  would  render  those  heirs  incompe- 
tent. The  decree  in  favour  of  Keeran 
against  Russell  could  not  be  given  in  evi- 
dence in  a  suit  by  the  latter  against  Dull's 
heirs,  except  for  the  purpose  of  proving  the 
fact  of  the  recovery.  The  liability  of  Dull's 
heirs  would  depend,  not  on  the  decree  ob- 
tained by  Keeran,  but  on  the  covenant  con- 
tained in  the  deed  from  Dull  to  Russell, 
which  is  altogether  a  distinct  matter. 

On  the  whole,  I  am  of  opinion  that  the 
decree  should  be  reversed  with  costs,  and 
that  the  cause  be  remanded  to  the  circuit 
court  for  further  proceedings  to  be  had 
therein;  with  directions  to  that  court  to 
order  an  account  (if  necessary)  of  the  bal- 
ance remaining  due  of  the  ;f650.  originally 
contracted  to  be  paid  by  Keeran  to  Russell, 
in  taking  which  account  Keeran's  repre- 
sentatives should  not  have  credit  for  the 
;(^100.  deposited  with  Williams,  from  the 
time  of  the  deposit,  but  only  from  the  time 
when  it  was  actually  paid  to  Russell:  that 
a  decree  be  rendered  against  Keeran's 'rep- 
resentatives  for  that  balance:  and  that  on 
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the  payment  of  that  balance  by  the  repre- 
sentatives of  Keeran  to  those  of  Russell, 
or  to  his  assignee,  the  heirs  of  James  Rus- 
sell be  decreed  to  convey  to  the  appellees, 
with  special  warranty,  the  289  acres  and 
three  roods  of  land  on  Thom's  Brook,  ac- 
cording to  the  survey  heretofore  made  in 
this  cause. 

CABEIvL,  J.  I  am  of  opinion  that  the 
decree  of  the  chancellor,  of  the  13th  Decem- 
ber 1828,  is  wholly  erroneous.  It  declares 
that  although  the  sale  of  the  land  was  a 
sale  in  gross,  yet  it  was  not  a  sale  of  haz- 
ard as  to  quantity.  This  is  contrary 
19  to  first  principles;  for  *every  sale  of 
land  in  gross  or  by  the  tract  is,  ex  vi 
termini,  a  sale  of  hazard  as  to  quantity ; 
the  vendor  being  debarred  from  claiming 
any  addition  to  the  purchase  money,  in 
case  the  real  quantity  of  the  land  shall  be 
found  to  exceed  the  estimated  quantity,  and 
the  vendee  being  debarred  from  claiming 
any  diminution  of  the  purchase  money,  in 
case  the  real  quantity  shall  fall  short  of  the 
estimated  quantity.  I  am  also  clearly  of 
•opinion  that  the  sale  in  this  case  was  a. sale 
in  gross,  and  consequently  that  although 
the  land  has  turned  out,  on  actual  survey, 
to  be  about  one  hundred  acres  short  of  the 
estimated  quantity,  yet  the  vendee  is  en- 
titled to  no  abatement  of  the  purchase 
money,  but  is  bound  to  pay  the  whole 
thereof,  with  interest,  except  such  part  or 
parts  thereof  as  may  have  been  already 
paid. 

I  am  also  of  opinion  that  the  chancellor 
erred  in  directing  the  j^lOO.  deposited  with 
Williams,  to  be  applied  as  a  payment  in 
part  of  the  land  at  the  time  when  it  was 
deposited.  It  ought  not  to  be  applied  as  a 
payment  at  all,  unless  it  has  been  actually 
received  by  Russell,  and  even  in  that  case 
it  should  not  be  applied  as  a  payment,  until 
the  time  when  it  was  received. 

The  final  decree,  having  proceeded  on  the 
erroneous  principles  established  by  the  in- 
terlocutory decree,  is  erroneous  also.  Both 
of  these  decrees,  therefore,  ought  to  be  re- 
versed with  costs,  and  the  cause  remanded, 
to  be  proceeded  in  according  to  the  princi- 
ples now  declared. 

Decree  reversed  with  costs,  and  cause  re- 
manded for  further  proceedings. 
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^Williamson  v.  Beckman. 

February,  1887.  Richmond. 


Husband  and  Wife—Separate  Eetate— node  of  Allena. 
tlon  Provided  In  Inatrument^ Effect*— A  deed  of  set- 
tlement made  before  marriasre.  and  conveylnsr 
real  and  personal  property  to  a  trustee  for  tbe 
separate  use  of  tbe  intended  wife,  provides  tbat 
after  the  marriasre  she  shall  have  power,  by  writ- 
ten instrument  under  her  hand  and  seal,  attested 
by  three  or  more  witnesses,  in  the  nature  of  an 
appointment  of  a  will  and  testament,  to  dispose 
of  the  property  as  freely  as  If  she  were  a  feme 
sole:  Held,  this  is  a  power  to  dispose  by  will  only, 
and  not  by  deed. 

Sane— dane- Same— Same.*— A  feme  covert  holdlnsr 

«Wlfe*t  Separate  Estate-Mode  of  Alienation  Provided 
In  Inetninent- Effect —For  the  status  of  the  Vir- 
ginia decisions  on  the  question  whether  the  spec- 
ification of  one  mode  of  disposing  of  a  wife's 
separate  estate,  without  negative  words,  by  the 
instrument  creatinir  the  estate,  is  to  be  construed 
as  intended  to  exclude  all  others,  on  the  principle 
of  the  maxim.  expr€49io  unius  est  erclutio  alteritu, 
see  foot-note  to  Lee  v.  Bank  of  United  States.  9 
Leiffh  201.  In  this  note,  the  question  is  discussed  at 
some    lensrth,  and  it  is  shown  that  the  rule  laid 


separate  property  in  real  estate  by  deed  or  will 
which  empowers  her  to  dispose  of  it  in  adesifirnkted 
mode,  cannot  make  a  disposition  in  any  other, 
though  other  modes  be  not  expressly  nesratlvedby 
the  deed  or  will:  per  Tuckeb,  P. 

By  deed  executed  the  3rd  day  of  Septem- 
ber 1825,  between  Fontain  Beckham,  Ann 
A.  R.  Stephenson  and  John  S.  Gallaher,— 
reciting  that  a  marriage  was  intended  to 
be  shortly  had  between  the  first  two  named 
parties,  and  that  it  had  been  agreed  that 
all  the  said  Beckham's  property  should  be 
conveyed  in  trust  for  the  sole  and  separate 
use  and  benefit  of  the  said  Ann  A.  R. 
Stephenson,  free  from  the  debts  or  control 
of  her  intended  husband,  and  subject  to  her 
own  control  and  disposal,— the  said  Fontain 
Beckham,  in  pursuance  of  the  said  agree- 
ment and  in  consideration  of  the  said  in- 
tended marriage,  conveyed  to  the  said 
Gallaher  all  his  property,  real  and  personal 
(particularly  described  and  enumerated  in 
the  deed)  in  trust  for  the  said  Beckham 
until  the  marriage,  and  thereafter  in  trust 
'that  the  said  Gallaher  shall  permit  the 
said    Ann    A.  R.    Stephenson    to    receive, 


down  in  the  principal  case— that,  where  the  In- 
strument creating  tbe  estate  desifirnates  one  mode 
of  alienation,  the  wife  is  confined  to  that  method 
of  disposiuflr  of  tbe  estate,  though  other  modes 
are  not  expressly  negatived  by  the  instrument 
—is  not  In  accord  with  the  great  weight  of  author- 
ity, and  is  in  direct  conflict  with  what  seems  now 
to  be  the  settled  rule  in  Virginia  and  West  Vir- 
ginia. 

See  further,  on  this  subject,  foot-note  to  Justis  v. 
f:nglish.  80  Qratt.  665;  monographic  note  ou  'Hus- 
band and  Wife"  appended  to  Cleland  v.  Watson. 
lOGratt.  159,  where  the  Virginia  and  West  Virginia 
cases  are  collected. 

For  cases  citing  the  principal  case  on  this  subject, 
see  Le*  v.  Bank  of  United  States,  9  Leigh  211.  218. 
214.  216.  217,  218.  220:  Nixon  v.  Rose.  12  Gratt  432: 
Frank  v.  Lilienfeld,  88  Gratt  896:  Justis  v.  English. 
aOGratt.  671:  Christian  v.  Keen.  80  Va,  378:  Green  v. 
Claiborne.  83  Va.  890,  6  S.  E.  Rep.  876:  Radford  y. 
Carwile.  18  W.  Va.  649.  650,  651,  662.  653.  654  (on  this 
last  page.  Judge  Green,  who  delivered  the  opinion 
of  the  court,  said  that,  since  the  decision  in  Woodson 
V.  Perkins.  5  Gratt.  845.  he  could  hardly  think  that 
the  Virginia  courts  could  sustain  tbe  views  ex- 
pressed by  JuDCiK  Tucker  in  the  principal  case). 

In  Lee  v.  Bank  of  United  States.  9  Leigh  212,  218. 
Judge  cabelXk  with  whom  Brockenbrough  con- 
curred, approved  the  result  reached  in  the  princi- 
pal case,  but  he  distinguished  it  from  the  case  at 
bar  on  the  ground  that  in  the  principal  cas6  there 
was  as  clear  intention  to  exclude  all  other  methods 
of  alienation  than  that  expressly  designated  in  the 
instrument,  as  if  the  grantor  had  used  express 
terms  of  positive  exclusion.  Judge  Cabell  distin- 
guished the  principal  case  from  the  case  at  bar 
aLso  on  the  ground  that,  while.  In  the  former  rase, 
the  wife  had  a  contingent  interest  dependent 
on  the  event  of  her  surviving  her  husband,  in  the 
latter,  no  such  circumstance  existed. 

The  remaining  judge- Tucker.  P.,-inhlsdlsKent- 
ing  opinion,  said  that,  according  to  his  view  of  the 
case  it  steered  "clear  of  the  doubtful  question  which 
has  been  so  much  argued,  and  which  Is  supposed 
by  the  counsel  for  the  appellants  to  have  been  set- 
tled by  the  case  of  Williameon  r.  Beckham,  8  Leioh  20. 
Judge  Tucker  In  this  same  opinion,  thereafter  re- 
fers several  times  to  the  principal  case,  saying  that 
he  thought  It  clear  that  the  case  at  bar  was  not 
within  the  principle  of  the  decision  of  Wittiameon 
V.  Beckman, 

But,  while  the  court  in  Lee  v. .  Bank  of  United 
States.  9  Leigh  200,  draws  a  distinction  between  the 
principal  case  and  the  case  at  bar.  In  Burke's  Sep- 
arate Estate,  p.  85.  it  is  said  that  the  two  cases 
miUiameon  p.  Beckham  and  Lee  v.  Bank  of  United 
States)  are  in  Irreconcilable  conflict,  and  have 
always  been  so  regarded. 

5ame— Power  of  DitposI tlon— Restraint  of.— In  Vir- 
ginia, tbe  right  to  restrain  or  interdict  the  power 
of  the  wife  tq  dispose  of  her  separate  estate  has 
been  expressly  recognized  in  several  cases.  Nixon 
V.  Rose,  12  Gratt.  431,  citing  the  principal  cade.  West 
T.  West,  8  Rand.  873.  Vlsonneau  v.  Pegram,  2  Leigh 
183,  and  Lee  v.  Bank  of  United  SUtes,  9  Leigh  200. 
To  the  same  effect,  the  principal  case  is  cited  in 
Radford  v.  Carwile.  13  W.  Va.  652. 


8  LEIGH 


Virginia  Rbports,  Annotatbd. 


21-24 


take  and  enjoy  all  the  interest  and  profits 
of  the  real  estate,  and  the  free  use  and  ab- 
solute disposal  of  all  the  personal  prop- 
erty conveyed,  as  fully  and  as  freely 
as  if  she  were  a  feme  sole;  and  should- 
she  survive  the  said  Fontain, ,  the  said 
property  shall  be  at  her  full  and  ab- 
solute   disposal;   and    the    said    Ann 

21  shall  at  all  *times  after  the  marriagre 
have  the  power,  by  a  written  instru- 
ment under  her  hand  and  seal,  and  attested 
by  three  or  more  witnesses,  in  the  nature 
of  an  appointment  of  a  will  and  testament, 
to  dispose  of  the  said  property,  real  and 
personal,  to  whomsoever  she  may  pled.8e, 
as  freely  as  if  she  were  a  feme  sole;  and 
in  default  of  such  appointment,  all  the 
said  property  shall  descend  to  her  lawful 
heirs  or  representatives.*'  And  Fontain 
Beckham  covenants  that  the  said  Ann  shall 
at  all  times  during  the  coverture  take,  re- 
ceive and  enjoy  the  rents  and  profits  of  the 
property,  real  and  personal,  to  her  sole  and 
separate  use,  according  to  the  trust  above 
declared,  and  may  *  *  devise  or  dispose  of 
the  same  by  any  instrument  of  writing, 
in  the  nature  of  an  appointment  or  last 
will  and  testament,  signed,  sealed  and 
attested  as  above  mentioned,  in  as  full  and 
ample  a  manner  as  if  she  were  a  feme 
sole." 

This  deed  was  duly  recorded  in  the  county 
court  of  Jefferson. 

The  marriage  took  place ;  and  on  the  17th 
of  October  1825,  Ann  A.  R.  Beckham,  by 
deed  signed  and  sealed  by  her  and  attested 
by  three  subscribing  witnesses,  appointed 
all  the  property  which  had  been  conveyed 
for  her  benefit  by  the  deed  of  marriage 
settlement,  to  the  sole  and  separate  use  of 
her  husband,  and  to  be  subject  to  his  sole 
and  separate  control  and  disposal ;  reserv- 
ing, however,  to  the  said  Ann  her  legal 
right  of  dower  in  the  real  estate.  The 
privy  examination  and  acknowledgment 
of  Ann  A.  R.  Beckham  was  taken  and 
certified  by  two  justices  of  the  peace,  and 
the  deed  was  duly  recorded  in  the  court  of 
Jefferson  county. 

In  December  1835,  Fontain  Beckham 
exhibited  a  bill  against  Carter  Williamson, 
in  the  circuit  superiour  court  of  law  and 
chancery  for  Jefferson  county,  setting  forth 
that  by  articles  under  seal,  executed  by  the 
plaintiff  and  the  said  Williamson,  the 

22  plaintiff  had  agreed  to  sell  *and  con- 
vey,  and    Williamson    had   agreed  to 

purchase,  for  the  sum  of  13,500  dollars,  a 
certain  valuable  mill  property  and  parcel  of 
land  (part  of  the  same  property  which  had 
been  conveyed  in  trust  by  the  deed  of  mar- 
riage settlement) ;  the  deed  of  conveyance 
to  be  executed  by  whatever  parties  should 
be  necessary,  and  in  such  manner,  in  every 
other  respect,  as  to  convey  a  full,  clear, 
absolute  and  perfect  title  in  fee  simple  to 
the  said  premises.  That  the  plaintiff  was 
ready  and  willing  to  comply  with  his  agree- 
ment, and  had  tendered  a  sufficient  convey- 
ance of  the  premises  to  Williamson ;  who, 
being  advised  that  the  plaintiff  was  unable 
to  make* a  good  title,  refused  to  accept  the 
conveyance,  or  to  comply  with  the  agree- 
ment on  his  part.  Wherefore  the  bill  prayed 
that  the  plaintiff's  title  to  the  premises  in 
question  might  be  declared  a  good  and  suffi- 


cient title,  and  that  the  articles  of  agree- 
ment might  be  decreed  to  t>e  specificially 
executed  on  the  part  of  Williamson. 

Williamson  answered,  declaring  his  will- 
ingness to  perform  the  agreement,  pro- 
vided a  good  title  to  the  premises  could  be 
made  to  him  by  the  plaintiff ;  and  he  sub- 
mitted to  the  court,  whether  such  title  could 
be  made,  under  the  circumstances  in  which 
the  property  had  t>een  placed  by  the  deed 
of  marriage  settlement. 

The  cause  came  to  a  hearing  in  January 
1836.  Whereupon  the  chancellor, — declar- 
ing his  opinion  that  the  deed  of  marriage 
settlement  conveyed  the  property  therein 
mentioned  to  the  separate  use  of  the  in- 
tended wife,  and  gave  her,  at  all  times 
during  the  coverture  or  after,  the  absolute 
right  of  disposition,  either  by  deed  or  will; 
that  a  valid  and  perfect  title  to  the  prem- 
ises in  question  might  be  conveyed  to  the 
defendant  by  Beckham  and  wife;  and  that 
such  title  was  sufficiently  conveyed  by  the 
deed  from  Beckham  and  wife,  with  general 
warranty  by  the  husband,  and  the  privy 
examination  and  acknowledgment  of  the 
wife,  which  had  been  tendered  to  the 
defendant    and  filed  in   the   cause,—- 

23  *therefore  decreed   that    the  articles 
of  agreement  be  specifically  executed 

by  the  said  defendant.  On  the  petition  of 
Williamson,  this  .court  allowed  him  an  ap- 
peal from  the  decree. 

A.  Hunter,  for  appellant. 

Cooke,  for  appellee. 

TUCKERf  P.  This  case  turns  upon  the 
question  whether  a  married  woman  can 
convey  her  separate  estate  by  any  other 
instrument,  or  in  any  other  manner,  than 
is  prescribed  by  the  marriage  settlement. 

An  examination  of  the  cases  in  the  court 
of  chancery  in  England  results  in  the  con- 
viction that  they  are  too  unsettled  and 
contradictory  to  afford  any  sure  and  satis- 
factory guide  to  us  upon  the  subject.  They 
have  been  reviewed  with  very  great  ability 
by  chancellor  Kent  in  the  case  of  The 
Methodist  Church  v.  Jaques,  3  Johns.  Ch. 
Rep.  77,  and  by  chancellor  Desaussure  in  the 
case  of  Bwing  v.  Smith,  3  Desauss.  417. 
It  would  be  useless  to  attempt  to  add  any- 
thin&f  to  the  full  view  thus  presented  of  the 
englisU  authorities  by  these  conflicting 
opinions.  It  is  somewhat  remarkable  that 
each  should  have  been  reversed  by  their  re- 
spective appellate  tribunals,  which  are  thus 
as  much  in  conflict  as  the  chancellors  them- 
selves, although  on  different  sides. 

In  this  conflict  of  decisions,  the  question 
is  presented  to  us  for  the  i|rst  time  in  our 
courts,  accompanied  by  the  warning 
afforded  by  the  repeated  regrets  of  the  ablest 
judges  that  so  much  countenance  had  been 
given  to  the  opinion  that  a  feme  covert  may 
alien  even  her  separate  property  in  realty 
in  a  mode  different  from  that  prescribed  by 
the  deed  of  settlement.  What  course  is  it 
expedient  for  us  to  pursue?  The  most  pro- 
found respect  has  always  been  paid,  and 
wisely  paid,  by  this  court  to  the  able  and 
well  reflected  opinions  of  british  judges, 
whether  anteriour   or    subsequent   to 

24  the    revolution.    *The    ability  of  the 
bench    and  of  the   bar,  and  the   care 

and  diligence  which  is  bestowed  on  the 
consideration    of    every    case,  render  their 


8  LEIGH 


WlI^UAMSON  V.  BBCKMAN. 


26-27 


•decisions  our  safest  guides  in  the  pursuit 
of  the  true  principles  of  our  jurispru- 
•dence,  because  it  conforms  so  nearly 
with  their  own ;  and  it  must  be  remembered 
that  thoug^h  we  search  for  precedents  to  dis- 
cover and  illustrate  principles,  the  law 
depends  at  last  upon  principles,  and  not 
ttpon  the  precedent.  It  is  therefore  of  no 
importance  from  what  fountain  of  light  we 
derive  our  illumination,  though  we  are  only 
bound  by  the  decisions  of  our  own  tribu- 
nals, where  they  have  been  frequent  and 
uniform,  and  have  definitively  settled  either 
a  canon  of  property,  or  the  principles  of 
contract,  or  some  rule  of  practice.  The  de- 
cisions of  the  english  judges  are  not  bind- 
ing upon  us ;  and  where  those  decisions  are 
opposed  to  their  own  reason  and  judgment, 
we  should  look  upon  them  rather  as  beacons 
to  warn  us  from  danger,  than  as  land  marks 
to  guide  us  in  our  path. 

It  is  admitted  even  by  the  english  cases, 
that  if  the  deed  or  will,  by  which  the  sep- 
arate estate  is  created,  expressly  negatives 
any  other  mode  of  disposition  than  that 
which  itself  prescribes,  the  general  power 
of  disposition  is  taken  away.  See  3  De- 
sauss.  447.  Now  it  is  very  singular  that  the 
courts  should  in  any  of  the  cases  have  re- 
jected the  well  established  principle  or 
maxim  of  law,  expressio  unius  exclusio  est 
alterius.  When  the  contracting  parties  ex- 
pressly provide  the  manner  in  which  the 
disposition  shall  be  made,  what  else  can  be 
inferred  than  that  the  feme  covert  is  to  be 
confined  to  the  mode  prescribed?  In  the 
present  case  the  husband  settles  his  own 
property  on  the  wife,  to  her  separate  use 
during  the  coverture,  with  power  of  appoint- 
ment by  will,  and  for  want  of  appointment, 
to  her  heirs,  that  is,  in  absolute  property. 
Kere  the  husband  had  a  manifest  interest 
in  limiting  and  controlling  the  disposition 

of  the  property,  by  prohibiting  the 
25        alienation    during    the    *life    of  the 

wife.  And  according  to  the  maxim 
cujus  est  dare  ejus  est  disponere,  he  had  a 
right  to  prescribe  the  terms  on  which, 
during  the  coverture,  this  right  should  be 
enjoyed  and  its  disposition  effected.  He 
has  done  so,  and  has  prescribed  an  appoint- 
ment by  will,  as  the  mode  of  disposition. 
Confining  the  wife  to  this  mode,  the  prop- 
erty would  remain  during  his  life  for  her 
use,  and  would  thus  contribute  to  aid  him  in 
sustaining  the  burdens  of  the  married  state. 
It  moreover  protects  the  property  not  only 
from  his  prodigality  and  the  accidents 
of  trade  but  from  her  imprudent  dis- 
position of  it  to  the  prejudice  both  of  him- 
self and  her,  and  secures  to  her  a  provision 
for  her  support  in  the  event  of  her  surviv- 
ing him,  which  may  fairly  be  presumed  to 
have  been  a  main  design  of  the  settlement. 
In  the  case  of  Richards  v.  Chambers,  10 
Ves.  580,  586,  sir  William  Grant  observes, 
in  reference  to  an  antenuptial  settlement 
of  the  wife's  property,  **The  wife  while 
sui  juris  means  to  make  a  provision  for  her- 
self in  the  event  of  her  surviving  her  hus- 
band. That  is  the  case  before  the  court. 
Such  are  the  terms  upon  which  alone  she 
chooses  to  contract,  while  in  a  condition  to 
exercise  her  free,  unbiassed  judgment. 
She  wished  to  put  that  out  of  her  reach,  and 
secure  it  from  the  effect  of  the  influence  and 


solicitation  into  which  she  may  afterwards 
be  exposed.  Why  should  a  court  of  equity, 
professing  to  watch  over  the  interest  of 
married  women,  say  that  a  woman  about 
to  marry  shall  not  be  allowed  to  secure  to 
herself  this  kind  of  protection?  She  has 
it,  if  the  court  will  not  interfere.  She  is 
deprived  of  it,  if  the  court,  upon  her  con- 
sent while  covert,  annuls  the  contract  made 
for  her  benefit  while  sui  juris."  And  ac- 
cordingly in  that  case  he  denied  the  power 
of  the  court,  upon  her  privy  examination, 
to  transfer  the  property.  The  case  of  hee 
V.  Muggeridge,  1  Ves.  A  Beam*  118,  decided 
upon  the  authority  of  Richards  v.  Cham- 
bers, and  very  much  like  it  in  all  its  traits, 
was  of  th^s  nature.    The  trust  was  to 

26  the  separate  use  of  the  wife  for  *the 
joint  lives  of  herself  and  husband,  and 

from  the  death  of  the  husband,  in  case  she 
should  survive  him,  to  her  and  her  heirs 
or  assigns,  with  a  power  to  her  to  appoint 
by  will  if  she  should  die  in  her  husband's 
lifetime,  and  in  default  thereof,  then  over. 
The  court  decided  that  the  express  provision 
that  the  property  should  belong  absolutely 
to  the  wife  in  the  event  of  her  surviving, 
implied  an  exclusion  of  the  power  of  ap- 
pointment during  coverture.  If  these  two 
cases  are  not  ovemiled,  as  I  am  inclined 
to  believe  they  are  not,  then  they  are  in 
fact  decisive  of  this,  as  they  are  very 
parallel.  But  the  truth  is,  the  cases  are  so 
numerous  and  so  conflicting  that  it  is 
difficult  to  say  whether  they  do  or  do  not 
clash  with  some  subsequent  decisions. 
Considering  the  case  at  bar  independent  of 
them,  we  may  at  least  observe  that  the  re- 
marks of  the  master  of  the  rolls,  just  cited, 
are  not  only  altogether  just,  but  they  apply 
not  more  fully  to  a  settlement  made  by  the 
husband  of  his  wife's  property,  than  to  a 
settlement  fUade  by  him  of  his  own  property, 
obviously  to  place  it  beyond  his  control, — 
to  secure  to  the  wife  the  separate  use  of  it, 
so  that  while  the  fund  would  be  protected 
from  his  prodigality  or  losses  in  business, 
it  might  be  appli^  by  her  to  the  joint 
comfort  of  them  both  during  coverture, 
and  be  preserved  in  the  event  of  her  sur- 
viving her  husband,  as  a  competent  support 
for  herself.  To  secure  these  objects,  she  is 
confined  to  a  disposition  by  will,  which 
cannot  take  effect  until  her  death;  until  the 
main  purposes  of  the  trust  shall  have  been 
effected.  I  say  confined ;  for  I  can  in  no 
other  sense  understand  the  parties  in  pro- 
viding a  particular  species  or  mode  of  dis- 
position only.  Yet  all  these  objects  are  to 
be  frustrated  by  giving  to  her  the  power 
to  dispose  by  d€^,  which  was  never  con- 
templated. She  may  wantonly  give  away 
the  personalty,  with  or  without  the  consent 
of  the  husband ;  or  she  may,  under  his  in- 
fluence and  persuasions,  debar  herself  of 
the  realty,  by  joining  him  in  a  sale  of 

27  it,  and  *the  proceeds  may  be  swallowed 
up  in   the   vortex   of  prodigality  and 

ruin,  against  which  it  was  designed  to 
protect  it.  The  provision  thus  made  for 
her  after  his  death  will  be  gone,  and  the 
heirs  for  whom  the  estate  was  designed  will 
be  defeated  also.  They,  it  is  true,  have  no 
claim  as  purchasers,  no  provision  being 
here  made  for  children.  But  if,  according 
to   the  opinion  in  West   v.  West's  ex'ors,  3 
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Rand.  380,  a  wife  cannot  devise  her  sepa- 
rate real  estate  to  the  prejudice  of  her 
heirs,  without  an  express  power,  even  with 
the  consent  of  her  husband,  there  would 
seem  to  be  strong  reason  for  denying  the 
power  of  disposition  by  deed,  to  the  prej- 
udice of  the  heir,  unless  an  express  power 
be  given  by  the  instrument  under  which 
she  claims  her  separate  property. 

Upon  the  best  reflection  which  I  can  give  to 
this  matter,  I  am  of  opinion  that  a  feme  cov- 
ert, holding  separate  property  in  real  estate 
by  deed  or  will  prescribing  a  peculiar  mode 
of  disposition*  cannot  dispose  of  it  in  any 
other  mode,  although  the  deed  or  will  does 
not    negative    such    other  mode  expressly. 

It  seems  to  be  doubted  whether  the  provi- 
sions of  this  settlement  do  not  authorize 
an  appointment  by  deed,  as  well  as  by  will. 
But  to  give  it  this  construction  we  must 
interpolate  words,  and  thus  make  a  deed 
instead  of  construing  one.  Though  the 
expressions  are  awkward,  yet  they  are  not 
insensible.  It  is  provided  that  she  shall 
have  power,  by  a  written  instrument  under 
hands  and  seal,  attested  by  three  witnesses, 
in  the  natuie  of  an  appointment  of  a  will 
and  testament,  to  dispose  &c.  and  it  is  sup- 
posed that  the  word  of  should  be  or,  so  as 
to  give  the  power  of  disposing  bv  instru- 
ment sealed  and  attested,  or  a  last  will  and 
testament.  Even  this  is  awkward,  and  we 
must,  to  avoid  it,  interpolate  also  the  word 
by,  so  as  to  read  or  by  last  will  Ac.  This, 
I  think,  is  making  very  free  with  the  deed. 
We  make  a  disjunctive  where  there  is 
none,  and  thus  create  two  powers 
28  *out  of  one.  I  cannot  assent  to  it, 
and  the  rather,  because  if  the  power 
to  dispose  by  deed  be  given,  it  may  be 
exercised  without  privy  examination  and 
without  the  consent  of  the  husband;  thus 
on  the  one  hand  enabling  the  Wife  to  con- 
vey away  from  herself  during  the  coverture 
the  property  received  from  her  husband, 
without  his  consent,  and  on  the  other  sub- 
jecting her  to  his  influence,  though  the 
very  object  of  the  instrument  was  to  place 
her  above  it.  As  to  the  instrument  in  the 
nature  of  a  will  being  required  to  be  at- 
tested and  sealed,  that  might  have  been 
provided  either  through  ignorance  and  want 
of  skill  in  the  scrivener,  or  it  may  have 
been  designed  to  prevent  her  executing  a 
mere  olograph  will  without  witnesses,  which 
her  husband  might  unduly  procure  from 
her.  The  precautions  taken  by  herself  and 
her  friends  would  seem  to  have  been  well 
founded,  when  we  see  her,  in  one  month 
after  marriage,  giving  up  her  entire  estate 
in  the  property  to  her  husband.^  The  more 
I  consider  the  matter,  the  more  am  I  satis- 
fled  that  we  should  not  meddle  with  the 
phraseology  of  the  deed,  but  decide  upon 
the  instrument  as  we  And  it. 

The  consequence  of  this  opinion  is,  that 
the  decree  is  erroneous  and  must  be  re- 
versed, and  the  bill  dismissed  with  costs. 

Decree  reversed,  and  bill  dismissed. 
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February,  1887,  Ricbmond. 

(Absent  TucKEB.  ♦P.) 

n«rrl>ge  Settlement— Revocation— What  Conttltutest 

*He  decided  the  cause  in  tbe  court  of  chancery. 
tSee  generally,  moooin'apbic  note  on  "Husband 
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>  at  Bar.— By  deed  of  settlement  before  mar- 
riage, the  wife's  estate  Is  conveyed  to  the  use  of 
the  husband  durinsr  the  Joint  lives  of  husband  and 
wife,  and  thereafter  to  be  at  her  sole  dispot>al: 
and  the  husband's  estate,  from  and  after  bis 
death,  is  conveyed  to  the  use  of  the  wife  for  her 
life:  after  tbe  marriaire,  the  husband  and  ^ife 
asrree  upon  a  separation,  and  that  each  shall  re- 
liuquish  all  claim  upon  the  estate  of  the  other: 
they  separate  accordingly,  and  the  husband  con- 
veys to  the  wife's  trustee  all  his  interest  in  her 
estate  under  the  deed  of  settlement:  the  wife  re- 
tains possession  of  the  estate  and  takes  the  profits 
until  the  husband's  death,  a  period  of  14  years,  the 
annual  value  beingr  firreater  than  that  of  the  hus- 
band's own  estate:  after  the  husband's  death,  the 
wife  flies  a  bill  in  chancery  asralnst  the  devisee  of 
his  estate,  for  an  account  of  the  rents  and  profits, 
which  she  claims  as  tenant  for  life  under  the 
marriasre  settlement:  Held,  the  claim  cannot  be 
allowed  in  equity. 

A  deed  of  marriaf^e  settlement,  bearing- 
date  the  12th  of  January  1804,  was  entered 
into  between  Matthew  Weatherby  of  the 
first  part,  Jane  M'Farland  widow  of  John 
M'Farland  of  the  second  part,  and  James 
Crane  and  Burr  Powell  of  the  third  part. 
It  recited  that  a  marriage  was  intended  to 
be  had  between  the  said  Matthew  and 
Jane,  and  that  the  said  Jane  being  pos- 
sessed of  a  considerable  estate,  real  and 
personal,  and  the  said  Matthew  being  en- 
titled to  a  considerable  real  estate  consist- 
ing of  houses  and  lots  in  and  about  the 
town  of  Leesburg  in  Loudoun  county,  it  had 
been  agreed,  that  after  the  intended  mar- 
riage had,  the  said  Matthew  should  receive 
and  enjoy,  during  the  joint  lives  of  him- 
self and  his  intended  wife,  the  interest  and 

occupation  of  all  the  real  and  personal 
30        estate  owned   by  both  of  *them ;  but 

that  from  and  after  the  decease  of 
such  of  them  as  should  first  die,  the  estate 
of  the  said  Jane,  real  and  personal,  should 
be  at  her  sole  disposal,  and  in  case  she 
survived  the  said  Matthew,  all  his  estate, 
real  and  personal,  should  be  possessed  and 
enjoyed  by  her  during  her  life,  subject  how- 
ever to  be  disposed  of  by  the  said  Matthew 
at  her  death.  In  purauance  of  that  agree- 
ment, the  deed  conveyed  to  the  said  James 
Crane,  for  the  consideration  of  one  dollar, 
all  the  real  and  personal  estate  of  the  said 
Jane,  upon  trust,  that  from  and  after  the 
marriage  the  said  trustee  should  permit  the 
said  Matthew,  during  the  joint  lives  of 
himself  and  his  said  intended  wife,  to  have, 
recei\re  and  enjoy  all  the  interest  and  profits 
of  the  said  trust  property,  for  his  own  use 
and  benefit,  **or  to  sell,  transfer  and  con- 
vey, jointly  with  the  said  Jane  his  wife, 
any  or  all  the  aforesaid  property  which  she 
the  said  Jane  might  sell  or  dispose  of  when 
sole,  she  consenting  to  the  sale  and  joining 
in  the  conveyance;'*  and  from  and  after 
the  decease  of  such  of  them  the  said  Mat- 
thew and  Jane  as  should  first  die,  upon 
trust  that  the  said  trustee  should  assign  and 
transfer  all  the  said  property,  or  so  much 
as  might  remain  undisposed  of,  to  the  said 
Jane,  in  case  she  survived  the  said  Mat- 
thew, or  if  she  died  before  him,  then  to  such 
persons  and  in  such  manner  as  she,  by 
writing  under  her  hand  and  seal,  attested 
by  three  or  more  credible  witnesses,  or  by 
her  last  will  and  testament  in  writing, 
published  in  the  presence  of  the  like  num- 
ber of  witnesses,    should,   notwithstanding 
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her  coverture,  direct  and  appoint;  to  the 
intent  that  the  said  property  should  not  be 
at  the  disposal  of  the  said  Matthew,  or  sub- 
ject to  his  control,  debts  or  engagements ; 
and  in  default  of  such  direction  and  ap- 
pointment, then  the  said  property  to  go  in 
equal  portions  to  the  nephews  and  niecefi  of 
the  said  Jane.  And  in  further  pursuance 
of  the  agreement,  the  deed  conveyed  to  the 
said-  Burr  Powell,  for  the  consideration  of 
one  dollar,  all  the  real  estate  to 
31  which  the  *said  Matthew  was  enti- 
tled, consisting  of  lots  and  houses  in 
and  adjoining  the  town  of  I^eesburg,  upon 
trust  that  the  said  Burr  Powell  should  per- 
mit the  said  Matthew,  during  his  life,  to 
receive  and  enjoy  the  profits  of  the  said 
property,  for  his  own  use  and  benefit,  *  *and 
to  sell  and  convey  the  same  jointly  with  the 
said  Jane  his  wife,  provided  she  consents 
to  the  sale  and  joins  in  the  conveyance;" 
and  in  case  the  said  Matthew  survived  the 
said  Jane,  then  upon  trust  to  transfer  and 
make  over  all  the  said  lots  and  houses  to 
him ;  but  if  he  should  die  first,  then  to  per- 
mit the  said  Jane  to  receive  and  enjoy  the 
profits  during  her  life;  and  at  her  death, 
to  transfer  and  make  over  the  said  property 
to  such  persons  and  in  such  manner  as  the 
said  Matthew,  by  writing  under  his  hand 
and  seal,  attested  by  three  or  more  wit- 
nesses, or  by  his  last  will  in  writing,  pub- 
lished in  the  presence  of  the  like  number  of 
witnesses,  should  direct  or  appoint ;  and  in 
default  of  such  direction,  then  to  the  right 
heirs  of  the  said  Matthew.  This  deed  was 
recorded  on  the  28th  day  of  May  1804. 

The  marriage  of  the  said  Matthew  and 
Jane  took  place,  as  contemplated  in  the 
deed  of  settlement.  And  about  the  end  of 
the  year  1821,  the  said  Matthew  Weatherby 
died,  having  previously  made  and  pub- 
lished his  last  will,  which  bears  date  in 
October  of  the  last  mentioned  year,  and  is 
attested  by  three  witnesses.  The  testator 
devises  one  of  his  lots  in  Leesburg  to  R. 
H.  Lee  for  the  use  of  the  protestant  epis- 
copal church  in  that  town,  and  devises  his 
other  lots  and  bequeathes  all  his  personal 
estate  to  Jacob  Fadeley,  whom  he  also  ap- 
points executor.  The  will  was  recorded  in 
February  1822,  and  the  executor  qualified 
in  May  following. 

In  1824,  Jane  Weatherby  the  widow  of  the 
testator  filed  her  bill  in  the  superiour  court 
of  chancery  holden  at  Winchester,  against 
Fadeley  and  Lee  the  devisees  aforesaid, 
and  James  Crane  and  Burr  Powell  the  trus- 
tees under  the  deed  of  settlement,  set- 
32  ting  forth  the  execution  *of  that  deed, 
the  provisions  thereof,  the  plaintiff's 
marriage  with  the  testator,  the  death  of 
said  testator,  and  the  provisions  of .  his 
will:  charging  that  the  said  Jacob  Fadeley 
had  rented  out  all  the  said  houses  and  lots, 
and  received  the  rents  ever  since  the  testa- 
tor's death :  and  praying  that  the  said  Fade- 
ley might  be  compelled  to  account  for  the 
said  rents  before  a  commissioner  of  the 
court,  and  to  pay  the  amount  thereof,  with 
interest,  to  the  plaintifiP ;  and  general  re- 
lief. 

R.  H.  Lee,  James  Crane  and  Burr  Powell 
failed  to  answer  the  bill,  and  as  to  those 
defendants  it  was  taken  pro  confesso. 

Fadeley    answered,  admitting    the    mar- 


riage settlement,  the  marriage,  the  death 
of  Matthew  Weatherby,  and  his  will,  as  set 
forth  in  the  bill  of  the  plaintiff.  And  then 
he  proceeded  to  state,  that  the  said  Matthew 
and  the  plaintiff,  shortly  after  their  inter- 
marriage, found  their  union  to  be  produc- 
tive of  dissension,  and  therefore,  even  so 
early  as  the  year  1805,  agreed  upon  a  separa- 
tion :  and  this  agreement,  by  the  terms 
whereof  each  of  the  parties  was  to  give  up 
all  claim  to  the  estate  of  the  other,  and  all 
interest  therein,  was  afterwards  actually 
carried  into  effect,  by  the  separation  of  the 
parties,  and  by  the  execution  of  a  deed  by 
the  said  Matthew,  which  was  exhibited, 
and  prayed  to  be  taken  as  part  of  the  an- 
swer: that  the  plaintiff  and  her  trustee 
James  Crane  gave  the  said  Matthew  a  sol- 
emn pledge  to  surrender  all  claim  upon  his 
estate,  and  engaged  to  execute  bond  with 
security  that  in  the  event  of  her  surviving 
him  she  should  claim  no  part  thereof,  nor 
any  interest  whatsoever  therein:  and  that 
the  said  plaintiff  remained,  thenceforth 
until  the  death  of  the  said  Matthew,  in  the 
unmolested  possession  of  her  own  estate, 
receiving  and  enjoying  the  profits,  which 
were  considerable.. 
The  deed  exhibited  with  the  answer  of 
Fadeley  is  a  conveyance  from  Matthew 
33  Weatherby  to  James  Crane,  *dated 
the  30th  of  June  1808  and  recorded 
February  13,  1809.  For  the  consideration 
of  ;f45.  4.  llj^.  Matthew  Weatherby  con- 
veys and  assigns  to  Crane  *^all  his  right, 
title,  interest  and  demand  to  all  property 
of  every  sort  and  description  claimed  by 
him  the  said  Matthew  Weatherby  by  title 
of  intermarriage  with  Jane  M'Farland,  and 
under  a  marriage  contract  made  and  en- 
tered into  with  the  said  Jane  on  the  12th 
day  of  January  1804." 

The  plaintiff  filed  a  general  replication  to 
Fadeley's  answer. 

The  agreement  of  Weatherby  and  his 
wife  to  separate,  the  terms  of  that  agree- 
ment, and  the  execution  thereof,  as  alleged 
in  the  answer,  were  clearly  proved  by  the 
evidence  in  the  cause ;  which,  so  far  as 
material  to  the  questions  considered  by  this 
court,  is  stated  in  the  opinion  delivered  by 
j>udge  Brockenbrough. 

On  the  Idth  of  April  1826  the  cause  came 
on  to  be  heard  in  the  superiour  court  of 
chancery:  whereupon  thatxourt,  being  of 
opinion  that  the  plaintiff  had  a  life  interest 
in  the  houses  and  lots  and  real  estate  con- 
veyed in  trust  by  her  deceased  husband  by 
the  deed  of  marriage  contract,  and  being 
also  of  opinion  that  she  was  entitled  to  the 
rents  and  profits  of  said  real  estate  from 
the  death  of  her  said  husband,  adjudged 
and  ordered  that  a  commissioner  of  the 
court  should  ascertain  the  rents  and  profits 
or  annual  value  of  said  real  property  from 
the  death  of  Matthew  Weatherby,  and  re- 
port to  the  court  in  order  to  a  final  decree. 
In  April  1828,  the  plaintiff  being  dead, 
the  cause  was  revived  in  the  name  of  W. 
R.  Swart  and  James  Crane  her  executors. 

The  account  reported  by  the  commissioner 
shewed  that  the  rents  of  the  real  estate  de- 
vised by  Matthew  Weatherby  to  the  defend- 
ant Fadeley,-  from  the  1st  day  of  January 
1822  to  the  5th  day  of  July  1827,  amounted 
to    954    dollars     74    cents;    and    that    the 
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rents  of  the  lot  devised  *to  the  defend- 
ant Lee,  during  the  same  period, 
amounted  to  165  dollars  32  cents.  The 
commissioner  appended  to  his  report,  at  the 
instance  of  Fadeley,  1.  An  account  of 
taxes  paid  and  repairs  done  by  the  said 
Fadelej  on  the  property  devised  to  him, 
since  he  had  been  in  possession  thereof ; 
amounting  to  the  sum  of  150  dollars  82 
cents.  2.  An  account  of  the  rents  and  prof- 
its of  the  separate  property  of  Jane  Weath- 
erby,  from  the  period  of  the  separation  from 
her  husband  until  his  death,  amounting  to 
4437  dollars  50  cents. 

In  May  1829,  on  the  petition  of  the  de- 
fendant Jacob  Fadeley,  he  was  allowed  to 
file  a  bill  against  the  executors  of  Jane 
Weatherby  (which  the  order  styles  a  bill 
of  review  and  supplement)  and  the  same 
was  filed  accordingly.  This  bill  states  that 
since  the  order  for  account  was  entered  in 
the  original  cause,  the  present  complainant 
had  found,  by  minute  search  in  the  clerk's 
ofifice  of  Loudoun  county,  two  deeds  exe- 
cuted by  Matthew  Weatherby  and  his  wife 
in  1808,  at  the  period  of  their  separation, 
which  the  said  complainant  was  advised 
would  entirely  change  the  aspect  of  the  con- 
troversy. These  deeds  were  exhibited  with 
the  bill  and  prayed  to  be  taken  as  a  part 
thereof.  One  of  them,  marked  A.  is  muti- 
lated in  part,  but  sufficiently  appears  to  be 
a  conveyance  from  Matthew  Weatherby  and 
Jane  his  wife  to  John  Littlejohn,  whereby 
the  said  Matthew  and  Jane,  for  the  consid- 
eration of  one  dollar  paid  to  the  said  Mat- 
thew, bargain  and  sell  to  Littlejohn,  with 
special  warranty  against  themselves  and 
those  claiming  under  them,  two  houses  and 
lots  lying  in  Leesburg,  and  one  lying  in 
the  vicinity  or  suburbs  thereof.  One  of  the 
lots  is  particularly  described,  and  the  muti- 
lation occurs  in  the  description  of  the  other 
two.  This  deed  is  dated  the  30th  of  June 
1808,  and  is  signed  and  sealed  by  Matthew 
and  Jane  Weatherby,  and  attested  by  three 
subscribing  witnesses.  The  deed  marked 
B.  is  dated  the  30th  of  June  1808,  and 
is  likewise  signed  and  sealed  by 
35  *Matthew  and  Jane  Weatherby,  and 
attested  by  three  witnesses.  By  this 
deed  Matthew  Weatherby  and  Jane  his  wife, 
for  the  consideration  of  200  dollars  paid  to 
the  said  Matthew  by  James  Crane,  bargain 
and  sell  to  the  said  Crane  **all  the  tract  of 
land  lying  in  the  county  of  Loudoun  and 
the  county  of  Fauquier,  now  in  possession  of 
the  said  Matthew  and  Jane,  supposed  to  con- 
tain 151  acres,  and  a  house  and  lot  in  Mid- 
dleburg;"  with  special  warranty  against 
all  persons  claiming  under  them.  Annexed 
to  this  deed  ib  a  memorandum  in  these 
words :  "I  am  to  convey  the  within  property 
to  the  direction  of  mrs.  Weatherby  within 
mentioned,  or  to  such  person  as  she  may 
direct.  James  Crane  [Seal].*'  And  the 
memorandum  is  attested  by  the  three  wit- 
nesses who  subscribed  the  deed.  The  privy 
examination  and  acknowledgment  of  Jane 
Weatherby  docs  not  appear  to  have  been 
taken  to  either  deed,  nor  was  either  of  them 
recorded.  The  bill  then  refers  to  the  ac- 
counts reported  by  the  commissioner,  as 
proving  that  the  rents  of  the  property  given 
up  by  Matthew  Weatherby  to  the  said  Jane 
under    the  contract  of  1808,  and  by  her  re- 


tained until  the  death  of  the  said  Matthew, 
with  the  approbation  of  James  Crane  the 
trustee  chosen  and  appointed  by  her  at 
the  time  of  the  separation,  far  exceeded  the 
rents  of  the  Leesburg  lots  from  the  death 
of  the  said  Matthew  to  the  death  of  the 
said  Jane.  Wherefore  the  bill  prays,  that 
the  executors  of  Jane  Weatherby  may  be 
made  defendants  and  compelled  to  answer 
the  premises;  that  the  decree  rendered  in 
the  original  cause  may  be  reviewed  and  set 
aside,  and  the  complainant  relieved  entirely 
from  the  payment  of  the  rents  of  the  Lees- 
burg lots ;  and  general  relief.  An  affidavit 
of  the  truth  of  the  matters  stated  in  the  bill 
was  made  by  the  complainant. 

James  Crane,  one  of  the  executors  of  Jane 

Weatherby,  answered    the  bill   of  Fadeley. 

He  states   that  he  has  no  recollection,    nor 

does  he    believe,    that    the  object  of 

36  *the  deed  marked   A.    was    to  give  to 
Matthew  Weatherby  a  release  of  Jane 

Weatherby's  claim  to  the  Leesburg  lots 
under  the  marriage  settlement;  and  he  ob- 
jects that  neither  of  the  deeds  mentioned 
in  the  bill  was  ever  acknowledged,  proved 
or  recorded,  and  that  one  of  them  is  so  much 
mutilated  as  to  render  it  impossible  to  per- 
ceive its  object.  *  He  submits  whether 
those  deeds  can  anywise  alter  the  aspect  of 
the  cause,  and  prays  that  the  bill  of  review 
may  be  dismisaied. 

No  proceeding  whatever  against  the 
other  executor  of  Jane  Weatherby  appears 
in  the  record,  nor  did  he  ever  answer  the 
bill. 

On  the  9th  of  December  1830,  both  causes 
came  on  to  be  heard  together  in  the  supe- 
riour  court  of  chancery.  The  opinion  of 
that  court  was  given  in  the  following  terms: 
**The  court  is  of  opinion  that  it  was  com- 
petent to  Weatherby  and  wife,  by  convey- 
ance duly  executed,  to  pass  away  his  right 
to  the  estate  conveyed  to  Burr  Powell  by 
the  marriage  agreement,  and  that  it  was 
also  competent  to  them,  by  arrangement  and 
proper  conveyances,  to  reinvest  each  party 
with  their  respective  antenuptial  rights, 
the  court  being  of  opinion  that  a  feme  co- 
vert, where  there  is  no  express  restriction, 
may  dispose  even  of  her  separate  estate  in 
lands  by  proper  instrument ;  and  unless  the 
power  of  disposition  is  required  to  be  exer- 
cised in  a  particular  form,  the  disposition 
will  be  effectual  if  made  with  the  cere- 
monies required  by  law  for  the  conveyance 
of  the  real  estate  of  a  feme  covert.  If 
therefore  the  supposed  designs  of  the  par- 
ties in  1808  had  been  carried  into  legal  and 
effectual  operation,  the  court  is  of  opinion 
that  as  the  pecuniary  advantage  of  the  ar- 
rangement was  obviously  on  the  side  of  the 
wife,  it  should  have  been  recognized.  But 
the  court  is  of  opinion  that  the  newly  dis- 
covered exhibits  were  but  a  project,  and 
abandoned,  the  deed  filed  in  the  original 
suit  and  dated  June  30,  1808,  and  the  bond 
which    Crane    was   to  have  executed, 

37  having    been    ^^probably    substituted 
for  them ;  and  even    if  this  were  not 

so,  the  said  deeds  which  have  served  as  the 
foundation  of  this  bill  did  not  bind  or 
affect  the  rights  of  Jane  Weatherby,  as  she 
was  not  privily  examined  and  assenting 
thereto."  Wherefore  the  court  decreed  that 
the  bill   of  review  filed  by   Fadeley  be  dis- 
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misaed  with  coats;  that  the  said  Fadeley, 
defendant  in  the  original  suit,  pay  to  the 
plaintiffs  in  that  suit  (who  admitted  all 
the  credits  claimed  by  him)  the  sum  of  803 
dollars  92  cents,  with  interest  from  the  5th 
July  1827  till  paid;  that  R.  H.  L,ee,  defend- 
ant in  the  said  original  suit,  pay  to  the  said 
plaintiffs  165  dollars  32  cents,  with  interest 
from  the  said  5th  July  until  paid;  and 
that  the  said  plaintiffs  in  the  original  suit 
recover  of  the  said   defendants   their  costs. 

From  this  decree  Fadeley  prayed  an  ap- 
peal to  this  court,  which  was  allowed. 

Leigh,  for  appellant. 

Johnson,  for  appellees. 

BROCKENBROUGH,  J.  Matthew  Weath- 
erby  being  possessed  of  certain  lots  and 
houses  in  the  town  of  Leesburg,  and  Jane 
M'Farland  widow  of  John  M'Farland  being 
possessed  of  considerable  personal  prop- 
erty, and  of  real  estate  in  and  near  the  town 
of  Middleburg,  entered  into  marriage  arti- 
cles which,  before  the  marriage  took  place, 
were  carried  into  effect  by  a  deed  of  mar- 
riage settlement  dated  in  January  1804. 
The  parties  made  two  trustees,  to  one  of 
whom,  James  Crane,  was  conveyed  all  of 
Jane  M'Farland's  estate,  and  to  the  other. 
Burr 'Powell,  was  conveyed  all  of  Matthew 
Weatherby's  estate.  As  to  the  first,  the 
declaration  of  trust  was,  that  after  the 
solemnization  of  the  marriage,  Weatherby 
the  husband  was  to  enjoy  all  the  profits  of 
his  wife's  estate,  real  and  personal,  dur* 
ing  the  joint  lives  of  himself  and  his 
wife,  or  might  sell,  transfer  and  con- 
38  vey,  *jointly  with  his  wife,  any  of 
the  said  property  of  his  wife  which  she 
might  when  sole  have  disposed  of,  she 
consenting  to  the  sale  and  joining  in  the 
conveyance;  if  she  survived  the  husband, 
the  trustee  was  to  convey  to  her  all  her 
own  estate  not  disposed  of  as  aforesaid ; 
but  if  the  husband  survived  the  wife,  then 
her  estate  was  to  go  to  whomsoever  she 
should  by  deed  or  will,  attested  by  three 
witnesses,  appoint  (and  in  such  case  not 
to  be  subject  to  the  control  or  debts  of  the 
said  Matthew  Weatherby)  and  in  default  of 
appointment,  to  her  nephews  and  nieces. 
As  to  his  estate  conveyed  as  aforesaid  to 
Burr  Powell,  the  said  trustee  was  to  permit 
Matthew  Weatherby,  during  his  life,  to 
receive  the  profits  thereof,  or  to  sell  and  con- 
vey the  same,  provided  his  wife  should  con- 
sent to  the  sale  and  joining  the  conveyance ; 
and  in  case  he  survived  his  wife,  the  trustee 
to  reconvey  to  him ;  but  if  the  wife  sur- 
vived the  husband,  the  trustee  was  to  per- 
mit the  wife,  during  her  life,  to  enjoy  the 
profits  thereof ;  with  similar  power  of  ap- 
pointment, and  on  failure  of  appointment, 
to  his  right  heirs. 

The  husband  and  wife  did  not  live  to- 
gether in  harmony;  they  soon  agreed  to 
separate,  and  did  separate.  In  June  1808 
the  parties  executed  two  deeds.  By  one  of 
these  deeds  (the  same  which  is  marked  B. 
and  annexed  to  the  deposition  of  Hender- 
son) the  said  Matthew  Weatherby  and  Jane 
his  wife  conveyed  with  general  warranty, 
for  the  consideration  of  2(X)  dollars,  to  James 
Crane  (who  was  trustee  of  the  wife  in  the 
marriage  settlement  deed)  the  land  adjacent 
to  Middleburg,  and  the  lot  in  that  town. 
By  a  memorandum  at  the  foot  of  this  deed 


the  said  James  Crane  bound  himself  to  con^ 
vey  the  said  property  according  to  the 
direction  of  Jane  Weatherby,  or  to  such 
person  as  she  might  direct.  The  other  deed, 
(marked  A.)  was  executed  on  the  same  day 
by  the  same  grantors,  to  John  Little  John, 
and  although  is  in  part  mutilated,  yet  it 
appears  clearljr  enough  to  be  a  conveyance, 
for  the  consideration  of  one  dollar,  of 

39  *the  said   Matthew    Weatherby's  lots 
in    Leesburg   and   its  suburbs.     The 

witness  Henderson  says  that  James  Crane 
the  trustee  was  to  execute  a  bond  to  Matthew 
Weatherby,  binding  himself  to  convey  to 
him  the  said  lots,  so  that  he  might  receive 
an  unincumbered  title  to  them;  and  he 
thinks  that  Crane  did  execute  such  bond, 
binding  himself  to  see  the  conveyance  put 
into  due  form  by  Jane  Weatherby,  or  that 
she  should  not  set  up  any  claim  to  the  said 
lots.  He  moreover  proves  that  the  consid- 
eration operating  on  Matthew  Weatherby 
to  execute  the  deed  (B.)  conveying  his 
wife's  property  to  her  trustee,  was  that 
he  should  receive  his  own  lots  free  from  in- 
cumbrance ;  and  this  is  also  proved  by  Chil- 
ton. To  these  deeds  Jane  Weatherby  was 
never  privily  examined,  and  they  were 
never  recorded. 

But  it  is  clear  that  a  separation  between 
this  husband  and  wife  did  in  fact  take 
place,  at  least  as  early  as  June  1808:  that 
the  wife  did  from  thenceforth  take  and  en- 
joy all  the  profits  of  the  lot  in  Middleburg 
and  the  land  adjacent,  as  well  as  of  sundry 
slaves  which  were  in  her  possession  at  the 
time  of  the  marriage,  until  the  death  of 
her  husband  in  1821,  a  period  of  nearly  14 
years.  It  is  also  certain  that  by  the  terms 
of  the  marriage  settlement  deed  the  hus- 
band was  entitled  to  all  those  profits  during 
his  life,  and  that  by  surrendering  them  to 
her  use,  in  consequence  of  the  arrangement 
made  by  the  separation  deeds,  great  loss, 
was  sustained  by  him,  and  great  benefit 
accrued  to  her. 

Jane  Weatherby  survived  her  husband,, 
and  the  original  bill  in  this  case  was  filed 
by  herself,  for  the  purpose  of  recovering 
from  the  executor  and  devisee  of  the  hus- 
band the  rents  and  profits  of  his  lots  which< 
accrued  after  his  death,  and  those  which^ 
might  thereafter  accrue  during  her  life. 

There  is  no  doubt  that    under    the    mar-> 

riage  settlement  deed  she  would  have  been 

entitled    to  those   rents  and    profits^   if  she- 

had  continued    to  stand  in    the    same 

40  relation  ^towards  her  husband  as  she 
did  on  the  execution    of    it.     But  the^ 

question    is  whether,    either  under  the  sep- 
aration deeds,  or  the  fact  of  actual  separa- 
tion and  the  enjoyment  of  her  own  property 
as  before   mentioned,    she  or  her  executors^ 
can  now  recover  those  profits. 

It  was  contended  by  the  appellant's  coun- 
sel that  the  deed  (marked  A.)  which  pur- 
ports to  convey  the  lots  of  the  husband  to 
Littlejohn,  was  made  in  conformity  with- 
the  power  and  authority  conferred  by  the 
marriage  settlement  deed  on  Weatherby,  to> 
sell  and  convey  the  same,  provided  his 
wife  should  consent  to  the  sale  and  join 
in  the  conveyance.  Ixannot  think  so,  for 
two  reasons ;  first,  because  the  sale  contem- 
plated by  the  marriage  settlement  deed  was 
one   which  should. tranisf^rthe^ estate,  to  ai; 
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real  purchaser,  and  not  to  a  mere  trustee 
for  the  purpose  of  reconveying"  it  to  the 
husband  himself;  and  secondly,  because 
the  wife  did  not  unite  in  th^  conveyance  to. 
Little  John  in  the  mode  directed  by  law. 
She  was  not  privily  examined  ;  and  although 
the  settlement  deed  does  not  in  terms  speak 
of  a  privy  examination,  yet  as  there  is  no 
other  mode  by  which  a  feme  covert  can  by 
law  convey  her  interest  in  land,  the  parties 
cannot  be  supposed  to  mean  any  other,  un- 
less they  had  so  expressed  it. 

It  was  next  contended  by  the  appellant's 
counsel  that  the  actual  separation  which  oc- 
curred in  this  case,  following^  the  clearly 
proved  parol  agreement  to  separate  on  cer- 
tain specific  terms,  and  the  possession  of 
the  property,  real  and  personal,  yielded  to 
the  wife  in  virtue  of  that  agreement,  would 
justify  a  court  of  equity  specifically  to 
execute  that  contract,  on  a  bill  filed  by  the 
wife  for  that  purpose.  This  position  is, 
I  think,  supported  by  the  decisions  of  the 
courts  of  equity  in  England,  in  which  it 
seems  to  be  established  that  husband  and 
wife  have  the  power  to  effect  a  legal  and 
binding  separation  through  the  interven- 
tion of  trustees,  by    mutual    agreement    to 

part.  2  Roper  272.  In  this  case,  in- 
41        formal  *as    the    instrument  is  which 

was  executed  by  the  husband  and 
wife,  yet  the  agreement  to  separate  and 
the  terms  of  the  separation  are  satisfac- 
torily proved,  and  this  was  to  be  effected 
through  the  agency  of  James  Crane,  the 
same  trustee  who  had  been  chosen  when 
the  settlement  was  made.  If  the  husband 
had  undertaken  to  dispossess  the  wife  of 
this  Middleburg  property,  after  having  sep- 
arated by  mutual  consent,  and  after  having 
yielded  to  her  the  property  for  her  own  use, 
I  am  of  opinion  that  a  court  of  equity  would 
rightfully  have  interposed,  and  have  speci- 
fically executed  the  agreement  of  separa- 
tion. .  But  the  husband  made  no  such 
attempt;  on  the  contrary  he  quietly  surren- 
dered to  her  all  her  own  property,  to  the 
profits  of  which  he  would  have  been  en- 
titled but  for  the  agreement  to  separate;  he 
voluntarily  extended  equity  to  her;  he  did 
all  that  he  most  liberal  forum  could  have 
required  at  his  hands. 

But  she  is  not  contended  with  that  full 
measure  of  justice.  Having,  during  her 
husband's  life,  claimed  against  the  deed 
of  settlement,  as  soon  as  she  becomes  a 
feme  sole  she  sets  up  her  claim  under  the 
deed.  This  is  unjust  and  iniquitous,  and 
cannot  be  tolerated.  It  would  not  be  right 
to  allow  her  claim,  without  requiring  her 
to  account  for  the  profits  received  from  her 
part  of  the  estate,  even  if  those  profits  were 
less  than  those  accruing  from  her  hus- 
band's part.  How  much  more  glaring  is 
it,  when  it  is  proved  that  they  are  much 
greater  1  It  appears  that  the  net  profits  of 
the  husband's  estate  from  the  time  of  his 
death  to  the  death  of  the  wife  were  %9  dol- 
lars 24  cents;  and  by  the  commissioner's 
report,  founded  on  M'Veigh's  evidence,  the 
profits  which  she  derived  from  her  part  of 
the  estate,  after  the  separation  and  to  the 
time  of  her  husband's  death,  amounted  to 
4437  dollars  ^0  cents;  which  sum  he  would 
have  been  entitled  to,  but  for  the  separa- 
tion. 


42  *I  am  of  opinion  that  the  decree  be 

reversed  with  costs ;  that  the  original 
bill  filed  by  Jane  Weatherby  be  dismissed; 
and  that  the  appellant  recover  his  costs,  as 
well  in  the  suit  in  which  he  was  plaintiff 
as  in  the  said  original  suit. 

CABELL,  J.  It  is  not  necessary  to  de- 
cide whether,  if  either  of  the  parties  to  the 
term  of  separation,  so  clearly  and  fully 
proved  in  this  case,  had  refused  to  comply 
with  those  terms,  a  court  of  equity  would 
have  enforced  their  specific  execution. 
That  question  does  not  arise:  for  they  were 
actually  executed  by  the  parties  them- 
selves ;  so  far  at  least  as  related  to  the  en- 
joyment of  the  benefits  resulting  from  the 
arrangement.  Weatherby  yielded  up  all 
his  rights  under  the  marriage  settlement, 
and  strictly  complied  during  the  balance  of 
his  life,  a  period  of  14  years,  with  the  term 
of  the  separation,  which  were  disadvan- 
tageous to  himself  and  highly  beneficial  to 
his  wife.  Dliring  all  this  period  she  ac- 
quiesced in  and  received  the  benefit  of  the 
arrangement  made  by  her  own  trustee, 
and  then,  on  the  death  of  her  husband, 
claimed  the  benefit  the  marriage  settlement 
which  she  had  so  long  repudiated.  This 
ought  not  to  be  tolerated  in  a  court  of 
equity  and  good  conscience.  On  this 
ground,  I  am  of  opinion  to  reverse  the  de- 
cree and  to  dismiss  the  bill  with  costs. 

Decree  reversed  and  bill  dismissed. 
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*Dougla88  &c.  V.  Scott  &  Fry. 

February,  1887,  Richmond. 


NeffotUble  Paper*— Pmtng  up  and  AHeiinff  after 
Blank  Bndorsements— Liability  of  Parties,  t— A  nesro- 
tlable  note  signed  in  blank  and  indorsed  in  blank 
by  several  persons,  is  delivered  to  another  to  raise 
money  on  for  bis  own  accommodation.  That 
other  fills  it  up  so  as  to  make  it  payable  sixty  days 
after  date,  and  havinir  put  his  own  name  on  it  as 
last  Indorser.  delivers  it  to  the  plaintiffs  to  deposit 
in  the  bank  to  take  np  a  note  which  they  had  in- 
dorsed for  him.  The  plaintiffs,  after  offering  it  to 
the  bank  for  discount,  alter  the  word  sixty  to 
thirty,  so  as  to  make  the  time  of  payment  thirty 
days  earlier.  This  alteration  is  made  with  the  as- 
sent of  the  last  indorser,  but  in  the  absence  and 
without  the  knowledge  of  the  drawer  and  other 
indorsers.  Held,  the  plaintiffs,  notwithstandinsr 
the  alteration,  may  recover  on  the  note  asrainst 
the  drawer  and  all  the  indorsers :  dissentiente 
Tucker.  P. 

Supersedeas  to  a  judgment  of  the  circuit 
court  of  Albemarle.  The  action  was  debt, 
brought  by  Scott  &  Fry  against  James 
Douglass,  William  I.  Douglass,  Thomas 
M.  Douglass,  Valentine    Head  and  Thomas 


'Negotiable  Paper.— See  firenerally,  monoflrraphic 
fwte  on  "Bills.  Notes  and  Checks"  appended  to 
Archer  v.  Ward.  9  GratL  622. 

tSame— Pillinff  up  after  Blank  IndorAement— Uabli. 
Ity  of  Indorser.— It  is  well  settled  that  a  blank  in- 
dorsement  on  a  nesrotiable  instrument,  blank  as 
to  the  date  or  amount  at  the  time  of  the  indorse- 
ment, if  made  for  the  purpose  of  firiving-  a  credit  to 
the  drawer,  is  as  effectual  to  bind  the  indorser  for 
any  amount  with  which  the  instrument  may  be 
filled  up  by  the  drawer,  or  an  innocent  holder  for 
value,  as  if  the  instrument  had  been  complete  at 
the  time  of  the  indorsement.  Orrick  v.  Colston,  7 
Gratt.  194.  citin?  the  principal  case  as  authority  for 
the  proposition.  To  the  same  effect,  see  principal 
case  cited  in  Fant  v.  Miller.  17  Gratt  80. 

Same— Blank  Indorsement  before  Delivery  to  Payee- 
Presumption. -In  Powell  V.  Com.,  11  Gratt.  828,  it  is 
said  :  "From  these  and  other  cases  to  the  same  ef- 
fect, I  deduce  that  if  a  third  party  put  his  name  In 
blank  upon  the  back  of  a  negotiable  promissory 
note  made  payable  to  another  party,  and  to  which 
he  is  a  stransrer,  while  the  same  remains  in  the 
hands  of  the  maker,  he  will  be  presumed,  in  the  ab- 
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Draff  en,  upon  a  note  made  by  James  Doug-- 
lass  and  indorsed  by  the  other  defendants, 
for  550  dollars,  negotiable  and  payable  at 
the  bank  of  Virginia,  which  was  protested 
for  nonpayment.  The  note  was  described 
as  bearing  date  the  2d  of  April  1828,  and 
payable  thirty  days  after  date.  At  the 
trial  the  defendants  introduced  evidence  to 
prove  that  the  note  on  which  the  suit  was 
brought  was  signed  by  James  Douglass  in 
blank,  and  so  delivered  by  him  to  Thomas 
Draffen  for  the  purpose  of  raising  money 
on  for  said  Draff  en,  and  that  said  Draff  en 
filled  it  up  so  as  to  make  it  payable  in 
sixty  days  after  date,  and  that  being  so 
filled  up  and  indorsed,  he  delivered  it  to 
the  plaintiffs,  who  received  it  for  the  pur- 
pose of  being  deposited  in  bank  for  their 
benefit,  to  take  up  a  note  which  they  had 
indorsed  for  said  Draff  en,  which  was  then 
due  and  unpaid ;  and  that  after  it  had  been 
so  indorsed  and  delivered,  and  ac- 
44  cepted  for  six  hours,  *and  had  been 
offered  to  the  bank  for  discount,  the 
plaintiffs  altered  and  changed  the  word 
** sixty"  into  the  word  ** thirty,"  so  as  to 
alter  the  time  of  payment  in  said  note, 
with  the  assent  of  the  said  Thomas  Draffen 
one  of  the  indorsers,  but  in  the  absence 
and  without  the  knowledge  of  the  maker 
and  of  all  and  each  of  the  other  indorsers, 
who  had  signed  and  indorsed  said  note  in 
blank.  Whereupon  the  defendants  moved 
the  court  to  instruct  the  jury,  that  if  they 
believed  these  facts  as  proved,  the  plaintiffs 
could  not  maintain  this  action;  which  in- 
struction the  court  refused  to  give,  and  the 
defendants  excepted  to  the  opinion. 

Johnson,  for  plaintiffs  in  error. 

Leigh,  for  defendants  in  error. 

BROCKENBROUGH,  J.  The  note  in  this 
case  was  signed  in  blank  by  the  maker 
James  Douglass,  and  then  indorsed  by 
William  I.  Douglass,  Thomas  M.  Douglass, 
Valentine  Head  and  Thomas  Draffen.  It 
was  so  made  and  indorsed  for  the  accommo- 
dation of  Draffen  and  delivered  to  him  to  en- 
able him  to  raise  money  upon.  According 
to  well  established  principles,  this  accom- 
modation note  became  available  when  it  was 
issued    or    negotiated    to   some  real  holder 


sence  of  coDtroUlnsr  proof  to  the  contrary,  to  have 
inteoded  to  give  the  note  credit  and  currency  :  and 
if  the  endorsement  was  at  the  time  of  the  making 
of  the  note,  he  may  be  treated  by  the  payee  as  an 
orisrioal  promisor  or  joint  maker  of  the  note.  If  the 
endorsement  were  after  the  date  of  the  note,  bow- 
ever  long,  the  payee  may  treat  him  as  a  guarantor, 
and  may  write  over  the  sistiature  a  guaranty  con- 
sistent with  the  nature  of  the  case.  And  the  fair 
and  reasonable,  if  not  necessary  inference  from 
cases  which  have  occurred  in  tbis  court,  will  bring 
us  to  the  same  result  See  Douglass  v.  Scott.  8  Tj^igk 
48  :  Watson  v.  Hurt,  6  Gratt.  683  ;  Orrick  v.  Colston, 
7  0ratt  189." 

See  also. /b'>^l^o^<?  to  Orrick  v.  Colston,  7  GratL  189. 

NonnegotUible  Paper— Indorsements  In  BUok  be- 
fore Delivery  to  Payee— Liability  of  Parties.— Parties 
make  a  nonnegotiable  .note,  and  other  parties  put 
their  names  on  the  back.  It  is  blank  as  to  payee's 
name,  and  is  to  be  filled  with  the  name  of  the  person 
who  should  furnish  money  upon  it.  It  is  delivered 
to  one  of  the  makers  to  be  so  used.  The  name  of 
the  party  agreeing  to  furnish  the  money  upon  it  is 
inserted  in  it  as  payee,  and  it  is  delivered  to  him.  he 
furnishing  the  money  upon  it  He  has  a  right  to 
treat  all  as  original  promisors  or  makers,  or  some 
as  makers  and  others  as  guarantors,  as  he  chooses, 
and  sue  them  as  such.  Long  v.  Campbell.  87  W.  Va. 
«74.  17  S.  E.  Rep.  199.  citing  Burton  v.  Hansford,  10 
W.  Va.  470,  Powell's  Case.  11  Gratt  828.  Good  v.  Mar- 
tin, 95  XT.  S.  96:  Orrick  v.  Colston,  7  Gratt  189,  Rey  v. 
Simpson.  28  How.  241.  and  Douglass  v.  Scott,  8  Leigh  48. 


for  valuable  consideration.  Whitworth  v. 
Adams,  5  Rand.  415.  It  was  filled  up  by 
Draffen,  as  he  had  a  right  to  do,  with  a  sum 
certain  payable  in  sixty  days.  The  ques- 
tion is,  when  was  it  issued  to  the  real  holder 
for  valuable  consideration?  The  bill  of  ex- 
ceptions gives  the  answer.  After  being 
filled  up  by  Draiten,  it  was  delivered  by 
him  to  the  plaintiffs  Scott  &  Fry,  who  re- 
ceived it  for  the  purpose  of  being  deposited 
in  bank  for  their  benefit,  to  take  up  a  note 
which  they  had  indorsed  for  Draffen,  which 
was  then  due  and  unpaid,  and  after  it  had 
been  so  indorsed  and  delivered,  and  ac- 
cepted for  six  hours,  and  had  been  offered 
to  the  bank  for  discount,  the  plaintiffs 
altered  the  word    sixty    into    thirty, 

45  so   as   to  make  *it   payable    in  thirty 
instead  of  sixty  days,  with  the  assent 

of  Draffen,  but  in  the  absence  and  without 
the  knowledge  of  the  maker  and  of  each  and 
all  of  the  other  indorsers.  For  what  pur- 
pose was  it  received  by  Scott  &  Fry  from 
Draffen?  For  the  purpose  of  taking  up  a 
note  which  they  had  indorsed  for  Draffen, 
and  which  was  then  due  and  unpaid.  How 
could  they  take  up  that  note?  Only  by 
cashing  the  Douglass  note ;  and  the  usual 
mode  of  doing  this  is  by  applying  to  the 
bank  to  discount  it.  Accordingly  they 
offered  it  to  the  bank  for  discount.  The 
bill  of  exceptions  does  not  say  that  the 
bank  refused  to  discount  it,  and  that 
their  objection  was  that  it  had  to  rdn  for 
sixty  days;  but  this  is  the  natural  infer- 
ence, because,  within  a  few  hours  after 
they  received  it,  the  alteration  as  to  time 
took  place.  The  delivery  and  acceptance 
of  this  accommodation  note,  then,  for  the 
purtK>se  of  cashing  it  to  take  up  another 
note  then  due,  was  not  such  an  issuing  of 
it  as  to  make  it  an  available  security ;  it 
was  not  available  to  Scott  &  Fry  until  it 
was  discounted,  for  they  took  it  to  get  the 
money  in  hand.  I  admit  that  if  Scott  & 
Fry  had  been  indifferent  about  receiving 
the  proceeds  of  this  Douglass  note  at  that 
time,  and  had  been  willing  to  wait  for  the 
money  till  the  expiration  of  the  sixty  days, 
and  the  note  had  been  delivered  by  Draffen, 
and  received  by  Scott  &  Fry,  with  that 
understanding,  then  it  would  be  considered 
as  issued  to  a  real  holder  for  a  valuable 
consideration,  at  the  moment  of  such  deliv- 
ery, and  would  be  at  that  instant  an  avail- 
able security  in  the  hands  of  Scott  &  Frv, 
unalterable  but  with  the  consent  of  all  the 
parties  to  it.  Bay  ley  on  Bills,  pp.  58,  59; 
Master  v.  Miller,  4  T.  R.  320.  But  such 
was  not  the  delivery  and  acceptance  of  this 
note.  The  delivery  and  acceptance  of  it 
as  a  sixty  day  note  was  not  intended  to  be 
complete  till  the  money  should  be  raised 
upon  it.  Whether  the  plaintiffs  were  able 
to  cash  it  after  it  was  made  a' thirty  day 
note,  or  were  willing    to  wait  for  the 

46  money    till    the    expiration    *of    the 
thirty   days,    does    not  appear,  nor  is 

it  important,  because,  if  they  accepted  it 
with  that  agreement,  the  note  was  complete 
and  thenceforward  unalterable. 

The  note  having  been  signed  in  blank  by 
the  maker  and  indorsed  in  the  same  way, 
and  delivered  to  Draffen  to  raise  money  on 
for  his  own  use,  he  had  a  right  to  fill  up 
the  note  with    the  sum    required,  the  time 
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of  payment  &c.  and  the  maker  and  other 
indorsers  were  bound  by  it.  Bayley  on 
Bills,  p.  91.  This  authority  continued 
till  the  note  waa  issued  so  as  to  make  it 
available;  till  that  period  he  bad  aright  to 
alter  what  he  had  previously  written,  for 
the  alteration  then  is  but  the  filling  up  the 
blank :  when  the  note  is  issued  as  afore- 
said, or  negotiated,  the  authority  to  fill  up 
or  to  alter  is  at  an  end. 

I  think  there  wj^s  no  error  in  the  court's 
refusing  to  give  the  instruction  asked  for, 
and  I  am  for  affirming  the  judgment. 

CABEL/L,  J.  The  principles  of  law 
which  are  to  govern  this  case  are  too  plain 
and  well  settled  to  admit  of  doubt.  There 
may,  however,  be  a  difference  of  opinion 
as  to  the  facts. 

My  opinion  is  that  the  delivery  of  the 
note  mentioned  in  the  bill  of  exceptions,  to 
Scott  &  Fry,  for  the  purpose  of  getting  it 
discounted  at  the  bank  of  Virginia,  and  of 
applying  the  proceeds  to  the  payment  of 
another  note  of  Draffen  on  which  Scott  A 
Fry  were  indorsers,  was  intended  merely  to 
give  them  the  power  to  present  it  to  the 
bank  for  discount.  I  regard  It  as  a  mere 
effort  or  experiment  of  Draffen,  through 
Scott  &  Fry,  to  get  money  on  the  note  from 
the  bank ;  and  I  think  that  it  had  the  same 
effect,  and  the  same  only,  as  if  the  note 
had  been  offered  to  the  bank  for  discount, 
by  Draffen  without  the  intervention  of  Scott 
A  Fry  And  it  is  perfectly  clear  that 
if  the  note  had  been  thus  offered,  it 
47  *would  not  have  precluded  Draffen 
from  making  in  the  note  the  altera- 
tion that  was  made. 

I  am  therefore  of  opinion  to  affirm  the 
judgment. 

BROOKE,  J.  After  what  has  been  said 
by  the  judges  who  have  preceded  me,  I 
shall  make  very  few  remarks  on  this  case. 
The  turning  point  in  the  case  seems  to  me 
to  be  the  question  what  was  the  condition 
of  the  note  after  it  was  delivered  to  Scott  A 
Fry  to  be  deposited  in  bank  for  discount; 
was  that  delivery  an  issuing  and  negotia- 
tion of  the  note?  If  it  was,  surely  all  au- 
thority to  change  it  in  any  respect  was  at 
an  end.  But  I  think  the  facts  in  the  bill 
of  exceptions  do  not  warrant  this  conclu- 
sion. It  is  to  be  recollected  that  the  note 
was  a  blank  note  when  it  was  delivered  to 
Draffen  to  raise  money  on ;  and  when  he 
delivered  it  to  Scott  A  Fry  to  be  discounted, 
it  appears  by  the  facts  in  the  bill  of  excep^ 
tions  that  he  did  not  part  with  his  power 
over  it ;  on  the  contrary  it  appears  that  the 
plaintiffs  did  not  treat  it  as  their  prop- 
erty, but,  with  leave  of  Draffen,  after  it 
had  been  offered  by  them  at  bank,  changed 
the  word  sixty  for  the  word  thirty,  acting  in 
that  respect  as  the  agents  of  Draffen.  The 
words  in  the  bill  of  exceptions,  as  regards 
this  point,  are,  **  After  it  had  been  so  in- 
dorsed and  delivered,  and  accepted  for  six 
hours,  and  had  been  offered  to  the  bank  for 
discount,  the  plaintiffs  altered  and  changed 
the  word  sixty  into  the  word  thirty,  so  as 
to  alter  the  time  of  payment  in  said  note, 
with  the  assent  of  the  said  Draffen."  He 
had,  under  his  power  to  fill  up  a  blank  note 
delivered  to  him  to  raise  money  on,  before 
he  delivered  it  to  the  plaintiffs,  filled  up  the 
note  with  the  word  sixty,  which    is  not  ob- 


jected to;  having  done  so,  and  delivered  it 
to  the  plaintiffs,  not  as  payment  to  them  or 
as  a  security  for  them  against  their  in- 
dorsement for  him  on  a  former  note,  but 
for  the  purpose  of  raising  money  by  hav- 
ing it  discounted  at  bank.  Had  it  been 
discounted,  that  the  money  would  have 

48  *been  applied  to  the  payment  of  Draf- 
fen's  note  indorsed  by   the  plaintiffs, 

I  have  no  doubt ;  but  until  that  was  done, 
it  was  the  property  of  Draffen  and  not  of 
the  plaintiffs,  otherwise  they  would  not 
have  asked  Draffen 's  assent  to  the  alteration 
of  the  word  sixty  to  thirty.  I  confess  I 
had  an  objection  to  this  alteration,  which 
was  not  noticed  by  the  bar:  it  was,  that  as. 
sixty  days  is  the  usual  period  on  which 
notes  are  discounted  at  bank,  it  ought  to  be 
presumed  that  the  drawer  and  indorsers, 
when  they  signed  a  blank  note,  expected 
that  it  would  be  so  filled  up.  But  on  the 
best  reflection,  I  think  the  objection  too> 
narrow.  When  a  person  signs  a  blank 
note,  and  it  is  delivered  to  another  to  raise 
money,  he  commits  himself  fully  to  the 
discretion  of  that  other,  and  he  may,  in 
filling  the  blank,  do  any  thing  that  the 
maker  might  do  to  effect  that  object;  and 
if  one  or  the  other  must  suffer  when  the  note 
gets  into  the  hands  of  one  for  value,  he 
who  trusted  most  must  suffer,  and  not  one 
who  paid  value  for  it.  On  the  whole,  I 
think  the  judgment  should  be  affirmed. 

TUCKER,  P.  The  promissory  note  in 
this  case  was  signed  by  James  Douglass  in 
blank,  and  so  delivered  by  him  to  Thomas* 
Draffen  for  the  purpose  of  raising  money 
for  said  Draffen,  and  he  filled  it  up,  mak- 
ing it  payable  in  sixty  days  after  date,  and 
delivered  it  to  the  plaintiffs,  who  received 
it  for  the  purpose  of  being  deposited  in 
bank  for  their  benefit,  to  take  up  a  note 
which  they  had  indorsed  for  Draffen.  After 
it  had  been  indorsed  and  delivered,  and  ac- 
cepted for  six  hours,  and  had  been  offered 
for  discount,  the  plaintiffs,  with  Draffen'fr 
consent,  altered  the  word  sixty  into  thirty. 
This  alteration,  it  is  contended,  avoided 
the  note. 

There  can  be  no  doubt  at   this   day   that 

the  signing  or  writing  a  person's  name  on 

a  blank  paper,  and  delivering  it  to  another 

to    be  filled  up  as  a  negotiable  instrument, 

gives  the  party  to   whom    it  is  deliv- 

49  ered  authority  to  *pledge  the  signer's 
credit  to  any  amount,  by  a  negotia- 
ble instrument  to  be  drawn  upon  the  paper, 
and  constitutes  him  as  completely  maker  or 
drawer  as  if  he  had  signed  the  paper  in 
its  perfect  form.  Russell  v.  I^angstaffe, 
Doug.  4%;  CoUis  v.  Emmett,  1  H.  Black. 
313.  About  this  matter  there  seems  to  be 
no  difference  of  opinion.  Nor  is  it  denied 
that  if  a  complete  bill  or  note  be  altered 
in  a  material  point  after  negotiation  (nnti* 
which  it  is  but  blank  paper)  its  validity  is 
destroyed.  See  Starkie  on  Evid.  part  4,  p. 
294.  And  it  is  moreover  clear,  on  the  other 
hand,  that  an  accommodation  bill  is  not  is- 
sued so  as  to  be  incapable  of  alteration, 
until  it  comes  into  the  hands  of  one  enti- 
tled to  treat  it  as  an  available  security. 
Downes  v.  Richardson,  5  Barn.  A  Aid.  674. 
This  then  is  the  real  point  of  controversy 
here,  for  the  alteration  was  clearly  material 
in  accelerating  the  day  of  payment. 
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Now  I  think  it  is  very  clear  that  this 
note,  when  received  by  Scott  A  Fry  for  the 
purpose  of  being  discounted  in  bank  for 
their  benefit,  to  retire  a  note  previously  in- 
dorsed by  them  for  Draff  en,  did  come  to  the 
hands  of  parties  entitled  to  treat  it  as  an 
available  security.  It  was  delivered  to 
them  for  their  benefit,  and  for  the  valuable 
consideration  of  relieving  them  from  re- 
sponsibility. Such  delivery  for  valuable 
consideration  passed  to  them  a  complete 
property  in  the  note.  It  was  a  property 
which  could  not  be  reclaimed,  from  the  mo- 
ment of  delivery,  either  by  Draffen  or  Doug- 
lass. It  was  delivered,  indeed,  for  the 
purpose  of  being  discounted  at  bank  for  their 
benefit ;  but  the  discounting  at  the  bank  of 
Virginia  was  but  a  mode;  it  was  an  acci- 
dent, as  the  logicians  have  it,  not  the  es- 
sence of  the  transaction ;  and  accordingly 
we  find  from  the  protest  in  the  record,  it 
was  at  least  discounted  by  the  Farmers  bank 
with  the  indorsement  of  Scott  &  Fry  upon 
it.  The  essence  of  the  transaction  was  the 
undertaking  of  the  drawer  and  indorsers  to 
be  responsible  for  the  amount  inserted 
50  in  the  *note,  and  whether  the  bank 
discounted  the  note  or  not,  Scott  & 
Fry  were  certainly  not  bound  to  return  it, 
but  might  have  sued  upon  it  as  holders, 
upon  its  nonpayment  at  the  bank  according 
to  its  tenor.  Having  thus  complete  con- 
trol and  ownership  of  the  note,  and  all 
power  over  it  on  the  part  of  Douglass  be- 
ing gone,  the  contract  was  complete,  and 
the  note  could  not  be  altered  without  the 
assent  of  all  the  parties  to  ifc.  The  altera- 
tion then  was  fatal  to  the  instrument. 

I  think  the  judgment  should  be  reversed, 
and  a  new  trial  awarded. 

Judgment  affirmed. 


Hollingsworth  v.  Milton. 

Febmary.  1887,  Richmond. 

Pleading  and  Practice— Declarstloii—Oeneral  Demurrer 

—Effect.*— Upon  a  general  demurrer  to  a  declara- 
tion containing  several  coants.  if  any  one  coant  be 
ffood.  the  demurrer  mast  be  overruled. 
Sane— DeM— Agalnat  Acceptor  of  Order.t— Under  the 
statute  of  Virginia,  l  Rev.  Code,  ch.  126.  S  4.  an  ac- 
tion of  debt  will  lie  for  the  payee  against  the 
acceptor  of  an  order. 


•Pleadlnflr  and  Practice  —  Declaration  —  Oeneral  De- 
murrer-Effect— It  is  a  well  settled  rule  that  upon  a 
general  demnrrer  to  an  entire  declaration  contain- 
ing two  or  more  counts,  if  any  one  count  be  good,  the 
demurrer  must  be  overruled.  The  principal  case 
was  cited  as  authority  for  this  rule  in  Henderson  v. 
Stringer.  6  Gratt.  184;  Gray  v.  Kemp.  88  Va.  208. 
16  S.  E.  Rep.  a»;  Burkhart  v.  Jennings,  2  W  Va.  257: 
Thompson  v.  Boggs.  8  W.  Va.  fl»:  foot-note  to  Power 
V.  Ivie.  7  Leigh  147  (this  note  contains  an  extract 
from  Thompson  v.  Boggs.  8  W.  Va.  69.  in  which  the 
principal  case  is  cited) ;  Nutter  v.  Sydenstricker,  1 1 
W.  Va.  543. 

For  further  authority  on  this  subject,  see/oot-nots 
to  Henderson  v.  Stringer.  6  Gratt.  180:  monographic 
note  on  "Demurrers"  appended  to  Com.  v.  Jackson,  2 
Va.  Cas.  501. 

tSame-Debt— Bill  of  Exchange— SUtute.  —  Under 
statute  of  Virginia,  I  Rev.  Ckxle.  ch.  125.  sec.  4  (equiv- 
alent to  Va.  Code  1860,  ch.  144,  sec.  10,  p.  629:  Va.  Code 
1887.  sec.  285S).  an  action  of  debt  will  lie  in  the  name 
of  the  payee  of  a  bill  of  exchange  airainst  the  ac- 
ceptor, provided  it  be  averred  in  the  declaration  that 
the  acceptance  is  signed  by  the  party  to  be  charged 
thereby  or  his  agent.  Regnault  v.  Hunter.  4  W.  Va. 
271.  citing  the  principal  case.  To  the  same  efifect, 
see  principal  case  cited  in  State  v.  Harmon.  15  W. 
Va.  128. 

See  further,  monographic  note  on  Debt.  The  Ac- 
tion of "  appended  to  Davis  v.  Mead.  18  Gratt  118: 
monographic  note  on  "Bills.  Notes  and  Checks"  ap- 
pended to  Archer  v.  Ward,  9  GratL  622. 


Kben  Milton  declared  against  Joseph  P. 
Hollingsworth  in  the  county  court  of  Fred- 
erick. The  declaration  contained  three 
counts,  all  of  which  were  in  debt.  The 
first  was  in  these  words:      **For  this,  that 

whereas   on  the day  of 1825, 

at  the  county  aforesaid,  a  certain  David  H. 
Allen,  by  this  note  in  writing  signed  with 
the  property  name  ot  him  the  said  David 
H.  Allen  by  his  own  hand,  did  order  the 
said  Joseph  P.  Hollingsworth  to  pay  to  the 
said  £ben  Milton  or  order  the  said  sum 
of  172  dollars  50  cents,  with  interest  from  the 
25th    of    February  last,     that    being 

51  the  balance  due  from  *vou  (meaning 
the  said  Hollingsworth)  tome  (mean- 
ing the  said  Allen)  for  wheat;  and  whereas, 
afterwards,  to  wit,  on  the  30th  day  of  May 
1825,  at  the  county  aforesaid,  the  said  or- 
der was  presented  to  the  said  Joseph  P.  Hol- 
lingsworth, who,  by  indorsement  thereon* 
signed  with  the  proper  name  of  him  the 
said  Hollingsworth  by  his  own  hand,  ac- 
cepted the  same,  which  said  order  and  in- 
dorsement thereon  is  now  here  shewn  to  the 
court;  by  virtue  of  which  said  premises 
a  right  accrued  to  the  said  plaintiff  to  have 
and  demand  the  said  sum  of  money  of  the 
said  defendant,  &c.'*  The  second  count 
was  for  money  had  and  received ;  and  the 
third  on  an  account  stated. 

The  defendant  pleaded  nil  debet,  on  which 
issue  was  joined;  and  he  also  demurred 
generally.  The  demurrer,  upon  argument, 
was  overruled.  And  then  a  verdict  was 
found  and  judgment  rendered  for  the  plain- 
tiff. Upon  a  supersedeas  from  the  superiour 
court  of  law,  the  judgment  was  affirmed ; 
and  an  appeal  was  allowed  to  the  court  of 
appeals. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellee. 

TUCKER,  P.  In  this  case  the  only 
question  presented  arises  upon  the  general 
demurrer  to  the  declaration,  and  if  any  one 
of  the  counts  is  good,  that  demurrer  must 
be  overruled.  Now  upon  examining  the 
forms  in  Chitty's  very  valuable  book  of 
precedents,  vol.  2,  pp.  385,  387,*  it  is  obvi- 
ous that  the  second  count  (for  money  had 
and  received)  and  the  third  count  (upon  an 
account  stated)  are  taken  verbatim  et  liter- 
atim from  those  forms.  The  counts  are  not 
in  assumpsit,  as  counsel  seem  to  hav^e  &up* 
posed.  Such  counts  in  assumpsit  would 
have  been  bad,  since  no  promise  is  laid. 
The  alleged  indebtedneaa  supplies  its 
place.     I  think    therefore    that    even 

52  though  the^lir^t  count  be  bad,  on  the 
ground    that  debt  does  not  lie  against 

the  acceptor  of  an  order  (for  this  is  no  bill 
of  exchange)  yet  the  demurrer  was  properly 
overruled  and  judgment  entered  on  the  ver- 
dict. I  will  add,  however,  that  1  have  no 
doubt  that  under  the  4th  section  of  the  act, 
1  Rev.  Code,  ch.  125,  p.  484,  an  action  of 
debt  lies  against  the  acceptor  of  an  order. 
For  the  action  is  given  upon  an 3^  **note 
or  writing  by  which  the  person  signing 
the  same  shall  promise  or  oblige  himself  to 
pay  a  sum  of  money  or  quantity  of  to- 
bacco." Now  the  acceptor  of  an  order  does 
by  his  acceptance  oblige  himself  to  pay 
the  amount  of  the  draft  to  the  payee*     And 
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from  this  obligation  nothing  can  release 
him.  It  is  absY>lute  and  unconditional.  It 
does  not  depend  upon  the  treatment  of  the 
paper  afterwards  by  the  payee  or  his  indor- 
sees. Do  what  they  will,  the  acceptor  is 
bound.  His  case  is  altogether  unlike  that 
of  the  indorser,  whose  indorsement  has  been 
very  properly  decided  not  to  be  a  note  in 
writing  within  our  statutes,  Hatcher  v. 
Lewis,  4  Rand.  152,  for  his  undertaking  is 
collateral,  and  so  far  from  being  absolute, 
it  binds  him  only  in  the  event  that  the 
bill  shall  appear  to  have  been  properly 
dealt  with,  and  due  notice  shall  have  been 
given  to  him  of  nonpayment  and  protest. 
But  the  acceptor  is  absolutely  bound,  and 
therefore  is  within  the  letter,  as  he  cer- 
tainly is  within  the  spirit  of  the  statute. 
In  the  cases  of  Smith  v.  Segar,  3  Hen.  & 
Munf .  394,  and  Wilson  v.  Crowdhill,  2  Munf . 
302,  (which  however  were  acceptances  on 
bills  of  exchange)  the  influence  of  this 
statute  does  not  seem  to  have  been  consid- 
ered. In  the  recent  case  of  Peasley  v.  Boat- 
wright,  2  Leigh  195,  the  original  statute,  4 
Hen.  Stat,  at  large  pp.  273-5,  from  which 
the  present  act  is  substantially  copied,  came 
under  examination ;  and  it  was  decided  by 
all  the  judges  that  debt  would  lie,  under 
the  act,  on  a  promissory  note  not  expressed 
to  be  for  value  received,  and  without  laying 
any  consideration,  though  it  was  ad- 
mitted the  defendant  might  go  into 
53  the  ^consideration.  This  case  decides 
nothing  indeed  as  to  the  action  lying 
against  the  acceptor;  but  it  clearly  estab- 
lishes that  if  the  acceptance  in  writing  is 
an  obligation  to  pay  within  the  statute 
(which  I  think  it  is)  there  is  no  necessity 
for  setting  out  any  other  consideration  ex- 
cept the  fact  of  acceptance,  which  very 
strongly  imports  it. 

With  these  views,  I  am  clearly  for  affirm- 
ing the  judgment;  a  result  not  the  less 
gratifying,  as  it  does  justice  between  the 
parties,  and  at  the  same  time  tends  to 
unfetter  judicial  proceedings  from  unneces- 
sary and  vexatious  technicalities. 

BROCKENBROUGH,  CABELL  and 
BROOKE,  J.,  concurred. 

Judgment  affirmed. 


54     *Morrow*8  AdmV  v.  Peyton's  AdmV 
and  Others. 

February,  1837,  Richmond. 

Co-administrators— Joint  Bond— Liability  on.*— Where 
two  administrators  execute  a  joint  administration 
bond,  each  is  a  surety  for  the  other:  and  if  one 
commit  a  devastavit,  the  other  is  charireable,  but 
only  as  surety,  and  pari  passu  with  the  other 
sureties  In  the  bond:  dissentiente  Brooke.  J.,  who 
held,  that  for  a  devastavit  by  one  administrator. 


•Co-administrators  —  Joint   Bond  —  Uablllty    on.  — 

Where  a  bond,  upon  which  several  persons  are 
bound,  by  its  terms,  makes  them  responsible  for 
each  other,  each  one  must  be  regarded  as  a  prin- 
cipal, so  far  as  his  own  acts  are  involved  and  the 
remalninfir  obligrors  are  his  sureties.  Thus,  where 
two  administrators  execute  a  joint  administration 
bond,  each  is  liable  as  principal  for  his  own  acts 
and  as  surety  for  the  acts  of  his  companions:  so  if 
one  commits  a  devastavit,  the  other  is  chargeable 
for  his  acts  as  surety.  This  doctrine  laid  down  in 
the  principal  case  has  been  agrain  and  afirain  recogr- 
nlzed  and  followed  in  Virginia.  See.  citing  the 
T»rlncipal  case.  Caskie  v.  Harrison.  76  V a.  93;  Cox  v. 
Thomas, »  Gratt.  317.  319;  Peale  v.  Hickle,  9Gratt. 
444;  Mccormick  v.  Wright,  79  Va.  533;  foot-note  to 
Boyd  V.  Boyd,  8  Gratt.  115;  Sands  v.  Durham,  99  Va. 
267,  38  S.  E.  Rep.  145. 
See  further,  on  this  subject,  monographic  note  on 


the  other  is  not  responsible  either  as  principal  or 
surety. 
Administrators  —  Same     Person     Administrator     of 
Debtor  and  Creditor  EsUte— UabUlty  of  5aretles.t 

—Where  the  estate  of  one  decedent  is  indebted  to 
that  of  another,  and  the  same  person  is  admin- 
istrator of  both,  and  wastes  assets  of  the  debtor 
estate,  which  he  was  bound,  but  has  failed,  to  pay 
over  to  the  creditor  estate,  the  sureties  for  his 
due  administration  of  the  creditor  estate  are 
liable  for  such  default  and  devastavit 
Same  — Official  Bond-Form-  Material  Defect t— After 


"Executors     and     Administrators"    appended    to 
Rosser  v.  Depriest.  5  Gratt.  6:  monographic  noU  on 

"OflElcial  Bonds"  appended  to  Sangster  v.  Com.,  17 
Gratt.   124. 

Administrators— Liability  for  Wron^  of  Co-admln. 
Istrators.— It  is  well  settled  that  one  administrator 
cannot  be  charged  with  the  wrong  of  his  compan- 
ion, or  be  made  farther  liable  than  for  the  assets 
which  came  to  his  hands.  Frazer  v.  Bevili,  11 
Gratt.  15,  citing  the  principal  case. 

tAdministrators— Same  Person  Administrator  of 
Debtor  and  Creditor  BsUte- Liability  of    Sureties.— 

Where  the  estate  of  one  intestate  is  indebted  to  the 
estate  of  another,  and  the  same  person  is  ad- 
ministrator of  both,  and  wastes  assets  of  the  debtor 
estate,  which  he  ought  to  have  paid  over  to  the 
creditor  estate,  the  sureties  for  the  due  administra- 
tion of  the  creditor  estate  are  liable  for  the  mis- 
appropriation. The  principal  case  is  cited  with 
approval  for  this  rule  of  law  in  Smith  v.  Gregory. 
28  Gratt.  860,  281,  265;  Caskie  v.  Harrison,  76  Va.  91; 
Steptoe  V.  Harvey.  17  Gratt.  300,  301.  But,  the  sure- 
ties for  the  due  administration  of  the  debtor*s  estate 
are  also  liable  for  such  waste.  Morrow  v.  Peyton,  8 
Leigh  54.  76.  77.  78:  Smith  v.  Gregory.  26  Gratt  28a 
This  rule  also  hold  good  where  a  person  is  acting 
in  the  dual  character  of  administrator  and  guard- 
ian.   Smith  V.  Gregory.  26  Gratt  060. 

5ame-Same— Same— Transfer  off  Assets— Election.- 
If  the  same  person  be  the  personal  representative  of 
two  estates,  one  of  which  is  debtor  to  the  other,  he 
may  retain  out  of  the  effects  of  which  he  is  pos- 
sessed as  the  representative  of  the  debtor,  to  sat- 
isfy the  debts  due  to  him  as  the  representative  of 
the  creditor.  Green  v.  Thompson,  84  Va.  889.  41S.  5 
S.  E.  Rep.  607.  citing  the  principal  case  with  ap- 
proval. See  also,  foot-note  to  Harvey  v.  Steptoe,  17 
Gratt  289.  But  in  such  case,  the  time  at  which  the 
transfer  of  assets  should  be  made  will  depend  upon 
the  condition  of  the  debtor  estate  and  the  estate  of 
the  administration;  accordingly,  the  court  will  not 
shift  the  responsibility  of  one  set  of  sureties  to  the 
other,  without  some  act  or  declaration  on  the  part 
of  the  representative  indicating  an  intention  to 
transfer  the  assets.  Harvey  v.  Steptoe,  17  Gratt 
801.  citing  the  principal  case.  In  such  case,  trans- 
mutation of  possession  by  operation  of  law  has 
been  often  repudiated  in  Virginia.  Smith  v.  Greg- 
ory. 26  Gratt  263,  citing  Morrow  t?.  Peyton,  8  Leigh  M; 
Swope  V.  Chambers,  2  Gratt  319:  Harvey  v.  Steptoe. 
17Gratt  289,  300.  301. 

And  in  Board  v.  Cain,  28  W.  Va.  770.  it  is  said:  "A 
fiduciary  cannot  transfer  his  mere  indebtedness  in 
one  capacity  to  himself  in  another  capacity,  so  as 
to  exonerate  his  securities  in  the  one  and  throw  the 
burden  upon  his  securities  in  the  other.  To  make 
the  transfer  valid  it  must  consist  of  something  more 
than  a  naked  liability ;  it  must  be  substantial  assets, 
if  made  by  an  insolvent  fiduciary.  (Smith  v.  Greg- 
ory, a6Gratt  248:  Phillips  v.  Manning,  14  Eng.  Ch'y  R. 
309.  315.)  But  if  the  fiduciary  is  solvent  and  able  to 
pay  over  the  funds,  all  that  is  necessary  is  for  him. 
when  he  is  ordered  to  pay  It  over,  or  when  the  law 
would  authorize  him  to  pay  it  over  to  a  third  person 
holding  the  other  fiduciary  character,  to  make  his 
election  and  manifest  it  by  some  act  direction  or 
admission.  (Swope  v.  Chambers.  2  Gratt  319: 
Myers  v.  Wade,  6  Rand.  444;  Broadus  v.  Rosson. 
8  Leigh  12:  Morrow  V.  Peyton,  9  Leigh  bi;  Plfer's  Es- 
tate, 15  Pa.  St  533;  Gottsberger  v.  Taylor.  19  N.  Y. 
160:  Pratt  V.  Northum  «<«/.,  5  Mason  108.)"  To  the 
same  effect,  see  the  principal  case  cited  in  Gilmer 
V.  Baker,  24  W.  Va.  92. 

The  principles  laid  down  above  apply  as  well 
where  the  same  person  is  representative  of  an  estate 
and  guardian  of  a  beneficiary,  as  where  the  same 
person  is  representative  of  two  estates,  one  of  which 
is  debtor  to  the  other.  See  Harvey  v.  Steptoe.  17 
Gratt  301:  Smith  v.  Gregory,  26  Gratt  248.  260,  283, 
265. 

In  Harvey  v.  Steptoe.  17  Gratt  801,  it  was  held  that 
the  case  at  bar  did  not  fall  within  the  reasons 
governing  the  decisions  of  Morrmt  p.  Peyton,  and 
Myers  v.  Wade,  6  Rand.  444. 

See  the  principal  case  also  cited  in  Perry  v.  Camp- 
bell, 10  W.  Va.  233;  Glasgow  v.  Lipse,  117  U.  S.  827, 9 
Sup.  Ct  Rep.  761. 

^Statutory  Bonds— Failure  to  Conform  to  Reqolsl- 
tlons  of  Statute— Effect.— In  Gibson  v.  Bedtham,  16 
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the  deatb  of  an  executor  who  had  qualified  as  such, 
the  court  grants  administration  of  the  testator's 
unadministered  estate,  hut  the  bond  taken  from 
the  administrator  Is  in  the  form  of  a  bond  for  ad- 
ministration de  bonis  non  of  an  intestate,  not  in 
the  form  of  a  bond  for  administration  de  bonis 
nonVith  the  will  annexed  of  a  testator:  Hklo. 
the  bond  is  void. 
Administrators— What  Constitutes  a  Payment  hy%— 
Case  at  Bar.— An  administrator  makes  a  verbal 
promise  to  pay  the  affent  employed  to  collect  a  debt 
from  the  estate,  that  if  he  will  pay  the  amount  to 
his  principal,  the  administrator  will  repay  to  him 
with  interest;  the  ag-ent  according-ly  pays  his 
principal  the  debt,  and  the  administrator  after- 
wards refunds  to  the  agent  the  sum  paid,  with 
interest:  Held,  the  payment  by  the  affent  was  a 
payment  by  the  administrator,  for  which  he  is 
entitled  to  credit  at  the  date  thereof,  whatever  be 
the  time  at  which  the  amount  was  repaid  to  the 
asrenL 

John  Morrow  died  intestate  in  the  latter 
part  of  the  year  1819,  and  Robert  Worthing- 
ton  and  John  T.  Cookus  obtained  letters  of 
administration  on  his  estate  from  the  court 
of  Jefferson  county.  They  entered  into 
bond,  together  with  William  Butler,  Daniel 
Buckles,  John  Downey  and  William  Grove, 


Gratt.  321,  it  was  held  that  where  a  court  or  officer 
has  authority  or  capacity  to  take  a  bond  and  makes 
a  mistake  by  omittlnff  some  condition  prescribed,  or 
inserting-  a  condition  not  authorized  or  iUeg-al,  un- 
less the  statute  by  express  words,  or  necessary  Im- 
plication, makes  it  wholly  void,  the  bond  is  not 
void  ;  and  it  may  be  sued  on,  as  far  as  the  condi- 
tions are  good,  as  a  statutory  bond.  Allen,  P., 
speakinfiT  for  the  court,  said  :  '* Morrow  r.  Peyton,  8 
LHak  54,  does  decide  the  broad  proposition  that  a 
bond  not  conforming  to  the  requisitions  of  the  stat- 
ute was  void  as  to  all  purposes.  The  case  even 
supposinff  it  should  be  recognized  as  a  bindinff  au- 
thority, would  not  affect  materially  the  present 
case.  For  here  the  grant  was  to  an  administrator 
c.  t.  a.,  and  the  bond  is  such  as  the  law  requires  in 
such  case.  In  Morrow  v.  Peyton,  after  the  death  of 
an  executor  who  had  qualified,  administration  was 
committed  to  an  administrator  d.  b.  n.  c.  t.  a.,  but 
the  bond  was  in  the  form  prescribed  for  adminis- 
tration (/.  b.  n.  of  an  intestate,  instead  of  an  admin- 
istration d.  b.  n.  c.  t.  a.  The  form  of  the  bond 
adopted  did  contain  a  condition  for  the  benefit  of 
creditors  ;  and  creditors  were  suing  :  but  the  court 
in  the  decree  says  that  the  administration  bond  was 
void  on  the  authority  of  Frazier  v.  Frazier,  and  the 
securities  were  not  bound  by  it.  Tuckeb,  P.,  to- 
wards the  conclusion  of  his  opinion  merely  remarkp 
on  that  branch  of  the  case,  that  the  bond  was  void 
on  the  same  authority.  The  ffreat  question  in  that 
case  was  whether,  when  two  administrators  execute 
a  joint  administration  bond,  one  Is  surety  for  the 
other.  Upon  this  proposition  the  three  judges  dif- 
fered, each  delivering  a  separate  opinion.— Bhock- 
ENBRouuH  and  Tucker  holding-  the  affirmative. 
Brooke  the  neg-ative.  On  the  other  parts  of  the 
case  the  other  Judges  concurred  with  Tucker,  We 
have  seen  all  that  he  said  on  the  question  under 
consideration,  and  It  is  clear  that  he  was  misled 
from  a  hasty -consideration  of  the  case  of  Frazier  v. 
Frazier  (2  Leiffh  647).  It  certainly  did  not  decide 
ttiat  the  bond  was  void  or  invalid  for  any  purpose 
proNided  for  In  the  condition.  But  the  decision  and 
opinion  of  Oreen.  J.,  was  carefully  restricted  to  the 
case  of  the  legatee  suing,  and  for  whom  no  provision 
had  been  made.  Had  not  the  court  In  Morrow  r.  Pey- 
ton been  misled  by  this  mistake  Ir  the  effect  of  the 
decision  In  Frazier  v.  Frazier.  I  do  not  for  a  moment 
suppose  they  would  have  decided  that  such  a  bond 
was  void  entirely  and  the  sureties  not  bound  by  it. 
•  •  •  It  is  manifest  therefore  that  this  court  in 
Morrow  v.  Peyton,  intended  to  place  their  decision  on 
this  point  upon  the  authority  of  Frazier  v.  Frazier 
alone,  supposing:  through  Inadvertence,  and  because 
the  novel  and  interesting  question  as  to  the  liability 
of  the  executors  under  the  Joint  bond  had  diverted 
attention  from  the  minor  questions  arising  on  the 
record,  that  Frazier  v.  Frazier  ruled  this  branch  of 
the  case.  I  do  not  therefore  regard  Morrow  v.  Pey- 
ton as  an  authority  on  this  proposition."  The  prin- 
cipal ca.se  was  also  cited  in  State  v.  Purcell.  31  W. 
Va.  67.  5  S.  E.  Rep.  313. 

See  further,  monographic  note  on  "Official  Bonds" 
appended  to  Sang-ster  v.  Com.,  17  Gratt.  124  :  mono- 
graphic note  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Deprlest,  5  Gratt  6. 

SAdmlnlstratora-What  Constitutes  Payment   by.- 
'  See  monographic  notion  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Deprlest,  5  Gratt.  6. 


the  obligors  binding  themselves  and  each  of 
them,  their  and  each  of  their  heirs,  execu- 
tors and  administrators,  jointly  and  sever- 
ally. The  bond  is  in  the  penalty  of  12,000 
dollars,  with  condition  ^Hhat  if  the  above 
bound  Robert  Worthington  and   John 

55  T.  Cookus,  ^administrators  of  all  and 
singular     the     goods,     chattels    and 

credits  of  John  Morrow  deceased,  do  make 
or  cause  to  be  made  a  true  and  perfect  in- 
ventory of  all  and  singular  the  goods,  chat- 
tels and  credits  of  the  said  deceased  &c.  and 
the  same  goods  &c.  of  the  said  deceased  do 
well  and  truly  administer  &c.  then  this  ob- 
ligation to  be  void  and  of  no  effect,  or  else 
to  remain  in  full  force  and  virtue."  This 
bond  bears  date  the  27th  day  of  December 
1819. 

The  intestate  John  Morrow  had  been,  in 
his  lifetime,  appointed  one  of  the  executors 
of  a  certain  Robert  Rutherford,  and  quali- 
fied as  such  in  the  court  of  Jefferson  county 
on  the  12th  day  of  June  1805.  The  other 
executors  named  in  Rutherford's  will  never 
qualified,  and  Morrow  was,  until  his  death, 
the  sole  acting  executor.  On  the  15th  of 
October  1819,  at  which  time  Morrow  died, 
he  was  a  creditor  of  his  testator's  estate  to 
the  amount  of  9008  dollars  90  cents,  as  ap- 
peared by  accounts  of  his  transactions  as 
executor,  settled  before  commissioners  ap- 
pointed by  the  court  of  Jefferson  county, 
the  last  of  those  accounts  being  rendered 
after  Morrow's  decease,  by  Worthington 
and  Cookus  his  administrators;  who  had 
also  qualified,  on  the  27th  day  of  March 
1820,  as  representatives  of  Robert  Ruther- 
ford deceased.  The  order  entered  by  the 
court  of  Jefferson  county  is,  that  ^'admin- 
istration  de  bonis  non  with  the  will  an- 
nexed" (of  Robert  Rutherford)  *'is  granted 
unto  Robert  Worthington  and  John  T. 
Cookus,  they  having  complied  with  the 
law."  But  the  bond  entered  into  l>y  Worth- 
ington and  Cookus  is  not  in  the  form  which 
the  statute  requires  where  administration 
is  granted  with  the  will  anneiccd,  1  Rev. 
Code,  ch,  104,  i  21,  p.  380,  but  in  the  form 
prescribed  for  the  bond  of  a  common  ad- 
ministrator de  bonis  non;  Id.  ^  35.  p.  383, 
The  will  of  Robert  Rutherford,  after  pro- 
viding in  the  first  place  for  the  testator's 
funeral,  directs,  secondly,  that  all  his  jutt 
debts  be  paid  so  soon  as  hlsexccutofft 

56  shall  be  enabled  *to  settle  and  dis* 
charge  the  same;  and  then,  after  va- 
rious devises  and  bequests,  the  will  contains 
the  following  clause :  **  And  whereas  it  may 
be  necessary  for  the  payment  of  my  just 
debts  and  the  several  legacies  herein  before 
bequeathed,  that  some  part  of  my  estate 
should  be  sold  by  my  executors,  it  is  my 
will  and  desire,  and  I  do  hereby  empower 
and  direct  my  executors  or  such  of  them  as 
shall  think  proper  to  act,  to  sell  and  diapofic 
of  any  part  of  my  estate,  real  or  personali 
and  to  make  deeds  for  any  pari  thus  sold  hy 
them  for  the  purposes  aforesakl.'' 

Worthington  administrator  of  Morrow 
settled  an  account  of  his  administration  of 
that  decedent's  estate,  from  the  time  of  hi  it 
qualification  down  to  the  end  of  the  ye^r 
1821,  before  commissioners  appointed  by 
the  court  of  Jefferson  county  r  by  which 
settlement  Worthington  apj^care-d  to  bi^  a. 
creditor  of  the  estate  to  the  amount  of   221 
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dollars  81  cents.  And  Cookus  the  other  ad- 
ministrator of  Morrow  settled,  before  com- 
missioners appointed  by  the  same  court,  an 
account  of  his  administration  from  his 
qualification  until  the  24th  of  April  1824, 
at  which  date  he  appeared  to  be  a  creditor 
of  the  estate  to  the  amount  of  2038  dollars 
42  cents.  In  neither  of  these  accounts  is 
there  any  credit  to  Morrow's  estate  for  any 
part  of  the  debt  due  from  Rutherford's 
estate. 

In  1830»    William  L.  Clark   administrator 
of  Susan  Peyton,  and  also  administrator  of 
Francis  A.  Peyton,    the   said    William    L. 
Clark  and  LK>ui8a  his  wife,    and    Elizabeth 
C.  Peyton,  instituted  a  suit  in  the  superiour 
court   of   chancery    holden    at  Winchester, 
against  the  said  Worthington  and   Cookus 
administrators  of    Morrow.      The  bill    was 
filed  in  August  1830.     It  sets  forth,  that  on 
the  1st  day  of  May  1830  a  decree   had    been 
rendered    in    the   said    superiour   court    of 
chancery  against  the  said  Worthington  and 
Cookus  as  administrators   of  John  Morrow, 
and    against   other   defendants,    in  a  suit 
wherein     the    present    complainants    were 
also   parties,    by    which    decree    the 
57        ^administrator   of   Susan   Peyton  re- 
covered   the    sum    of   1636  dollars  29 
cents,    the    administrator   of    Francis   A. 
Peyton    recovered   the  sum  of  409  dollars  5 
cents,  the   said  William  L.  Clark  and  wife 
recovered  the  sum  of  409  dollars  5  cents,  the 
said  Elizabeth  C.  Peyton  recovered  the  sum 
of  5787  dollars  91  cents,  and  the  said  Eliza- 
beth C.  Peyton,  for  the  use  of  James  Keith, 
recovered  the  sum   of  409   dollars  5   cents; 
for  which    several   sums    the    plaintiffs  re- 
spectively   had   issued  writs  of  fieri  facias, 
which  had  been  returned  no  effects,  and  had 
never    been    satisfied  either  in  whole  or  in 
part.     The  bill  then  charges,    that  the  said 
Worthington  and  Cookus  administrators  of 
Morrow  have  abundant  assets  to  satisfy  the 
said  executions*     That  the  said  Morrow  left 
considerable  personal   property,    and    large 
add  numerDUK  debts  due   him,    all   or  great 
part  of  which  came  to  the  hands  of  his  ad- 
ministrators;  and   in   particular,    they   re- 
ceived   lart^c    ^ums   on    account  of  a    debt 
which  they  claimed  as  due  to  their  intestate 
from  Robert  Rutherford's  estate.     That  the 
said    administmtors    had    disbursed    large 
«ums  to  the  distributees   of  their  intestate, 
and  in  payment  of  debts  of  a  dignity  infe- 
riour  to  that  of  the  plaintiffs'  claim,  which 
Worthinj^tod    well    knew    to    be   a  demand 
against  his  intestate  as  one   of  the  sureties 
in  the  bond  g-iven  by  the  administrators  of 
John  Peyton  deceased,  and  for  which  a  suit 
against  John  Peyton's  administrators    was 
pending:  at  the  time  when    Worthington  re- 
echoed the  assets  which  are  credited  in  his 
account    as    administrator.     The    bill    sur- 
charges and  falsifies   that  account,  and  the 
account    settled     by     the    co-administrator 
Cookus^  cali^  on  the  defendants  to  disclose 
and  account  for    the   assets   of   their  intes- 
tate ;  and    prays  a  personal  decree  against 
them,    inasmuch   as   they    have  wasted  the 
aaseta. 
The  decree  and  executions  referred  to  in 
the  bill  were  exhibited  therewith. 
B8  *Thc  sureties  in  the   bond  given  by 

Worthington  and  Cookus  as  adminis- 


trators of  Morrow  were  not  made  parties  to 
the  suit. 

Worthington  and  Cookus  answered  sepa- 
rately, denying  the  devastavit  charged  in 
the  bill,  and  insisting  on  the  correctness  of 
the  accounts  settled  by  them  respectively. 
The  court,  on  the  21st  December  1831, 
made  an  order  that  the  defendants  render 
an  account  of  their  administration  before  a 
commissioner,  and  answer  on  oath  such 
questions  touching  their  administration  as 
should  be  put  to  them  by  the  plaintiffs  or 
the  said  commissioner;  that  the  plaintiffs 
have  leave  to  surcharge  and  falsify  the  ex 
parte  settlements  made  by  the  administra- 
tors in  the  court  of  Jefferson  county ;  and 
that  the  commissioner  state  specially  the 
mode  in  which  the  assets  of  said  Morrow's 
estate  had  been  retained  or  disbursed,  and 
what  portion  of  the  said  ^assets  had  been 
retained  or  disbursed  in  the  payment  of 
debts  which  were  not  of  the  dignity  of 
specialty  debts,  and  if  any  portion  of  said 
assets  had  been  disbursed  in  the  payment 
of  specialty  debts,  in  that  event  to  state 
the  said  debts,  and  whether  they  were 
prosecuted  by  suit  or  not,  and  if  not,  at 
what  time  they  were  paid. 

The  commissioner  reported  three  separate 
accounts,  under  this  order.  1.  An  account 
of  the  defendants  jointly,  as  administrators 
of  Morrow,  shewing  a  balance  due  the  es- 
tate on  the  1st  of  June  1832,  of  6688  dollars 
19  cents,  principal  and  interest,  with  inter- 
est from  that  date  on  3750  dollars  55  cents. 
2.  A  separate  account  of  Robert  Worthing- 
ton as  administrator  of  Morrow,  shewing  a 
balance  due  the  estate  on  the  1st  of  June 
1832,  of  2258  dollars  41  cents  principal  and 
interest,  with  interest  from  that  date  on 
1285  dollars  67  cents.  3.  A  separate  account 
of  John  T.  Cookus  as  administrator  of 
Morrow,  shewing  a  balance  due  the  admin- 
istrator on  the  1st  day  of  June  1832,  of  4345 
dollars  3  cents  principal  and  interest,  with 
interest  from  that  date  on   3087   dollars   38 

cents. 
59  *Both  the  plaintiffs  and  the  defend- 

ants filed  various  exceptions  to  the 
commissioner's  report.  The  court  sustained 
some  of  the  exceptions  of  each  party  and 
overruled  others,  and  recommitted  the  re- 
port to  the  commissioner.  The  only  ex- 
ceptions taken  to  this  account  which  it  is 
necessary  to  notice,  were,  1.  An  exception 
by  the  plaintiffs,  that  the  commissioner 
had  not  charged  the  defendants  with  the 
amount  received  by  them  as  administrators 
de  bonis  non  of  Robert  Rutherford  deceased, 
whose  estate  was  largely  indebted  to  that  of 
their  intestate  Morrow,  and  appeared  to  be 
chargeable  with  no  other  debt.  Upon  this 
exception  the  court  decided,  that  the  de- 
fendants should  be  charged  with  any 
moneys  in  their  hands  as  administrators  of 
Rutherford,  applicable  to  the  payment  of 
his  debt  to  Morrow ;  that  they  render  before 
the  commissioner,  on  oath,  an  account  of 
the  moneys  in  their  hands,  or  in  the  hands 
of  either  of  them,  as  administrators  of 
Rutherford ;  and  that  they  be  charged  with 
the  amount,  unless  they  shew  others  debts 
having  priority.  2.  An  exception  by  de- 
fendants to  the  date  of  the  following  entry 
among  the  debits  of  the  joint  account: 
**1828,  October.     Cash  paid  on   account   of 
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Merritt's  debt,  $629.41."  For  as  much  as 
the  said  money  was  in  truth  paid  on  the 
27th  day  of  May  1823,  instead  of  October 
1828.  Upon  this  exception,  the  court  di- 
rected the  commissioner  to  enquire  whether 
there  was  any  error  in  the  date  of  the  said 
payment.  And  then  the  court,  proceeding 
to  give  general  directions  to  the  commis- 
sioner, ordered  that  the  defendants  receive 
credit  for  all  sums  paid  away  in  discharge 
of  simple  contract  debts  ** before  the  service 
of  the  subpoena  in  the  case  of  Grayson 
against  Clark,"  (the  suit  which  resulted  in 
the  decree  referred  to  in  the  plaintiffs'  bill 
and  exhibited  therewith). 

The  second  report   returned  by  the  com- 
missioner contained  an   account  of  the  de- 
fendants    jointly,      as    administrators    of 
Morrow,  with  an   account  of   Robert 

60  Worthington    *as     administrator    de 
bonis  non"  of   Robert  Rutherford,  and 

a  mass  of  documents  and  depositions  re- 
lating to  various  items  of  account.  The 
account  of  the  defendants  as  administrators 
of  Morrow  brought  down  their  transactions 
to  the  1st  of  January  1833,  at  which  date 
there  appeared  a  balance  in  favour  of  Mor- 
row's estate,  amounting  to  3483  dollars  95 
cents  of  principal,  and  2240  dollars  29  cents 
of  interest.  The  last  item  of  credit  to  the 
estate  was  entered  in  the  following  terms : 
**By  balance  in  the  hands  of  Robert  Worth- 
ington the  acting  administrator  of  Robert 
Rutherford  deceased,  on  a  settlement  of  his 
account  with  the  said  estate  herewith  re- 
turned, and  which  is  credited  in  this  ac- 
count by  direction  of  the  court,  in  part 
'discharge  of  a  balance  due  from  the  estate 
of  said  Rutherford  to  the  estate  of  John 
Morrow ;  principal  4168  dollars  27  cents,  in- 
terest 2363  dollars  40  cents."  And  without 
this  credit  to  Morrow's  estate,  the  account 
shewed  that  there  would  have  been  a  bal- 
ance due  the  administrators  of  Morrow,  on 
the  first  day  of  January  1833,  of  684  dollars 
32  cents  principal,  and  123  dollars  11  cents 
interest.  In  this  second  report  of  the  com- 
missioner, the  item  of  debit  for  the  pay- 
ment on  account  of  the  Merritt  debt 
appeared  in  these  terms:  **1823,  May  27. 
Cash  paid  George  Hageley  amount  of  debt 
due  from  colo.  Morrow  to  John  Merritt, 
$830."  By  the  evidence  adduced  before  the 
commissioner  in  relation  to  this  item,  it 
appeared,  that  on  the  16th  day  of  August 
1814  John  Morrow,  the  intestate  of  defend- 
ants, executed  to  John  Merritt  two  notes 
under  seal,  each  for  the  sum  of  529  dollars 
79  cents,  the  first  payable  on  the  1st  day  of 
April  1816,  and  the  other  payable  on  the 
Ist  day  of  April  1817.  On  these  notes 
there  were  indorsed  various  receipts,  of 
which  the  last  four  are  signed  ** George 
Hageley  for  John  Merritt;"  the  dates  and 
amounts  specified  in  the  receipts  being  as 
follows:  *4818,  January  10.  $400.-1819, 
February     6.     $111.67     cents.— 1828, 

61  *October  22.     Received  from  John  T. 
Cookus    $629.41  cents.— 1830,   June  7. 

Received  of  John  T.  Cookus  $257.12  cents.— 
1830,  June  16.  Received  from  John  T. 
Cookus  $252,  in  his  own  note  payable  on  the 
1st  of  October  next.— 1832,  June.  Received 
from  John  T.  Cookus  administrator  of  John 
Morrow  deceased  $20,  being  the  balance  due 


on  John  Morrow's  two  notes  to  John  Merritt 
of  Ohio."  The  de^position  of  George  Hage- 
ley was  taken,  and  returned  by  the  commis- 
sioner with  his  report.  It  is  in  the  terms 
following:  *^In  the  spring  of  1823,  John 
Merritt  requested  me  to  collect  the  money 
due  him  from  the  estate  of  colo.  John  Mor- 
row deceased.  I  accordingly  called  on  John 
T.  Cookus  one  of  the  administrators  of  said 
Morrow's  estate,  for  the  payment  of 
said  notes,  who  had  promised  to  pay  the  said 
notes  whenever  called  on.  When  I  made 
this  call,  he  the  said  Cookus  had  not  the 
money  at  the  time.  I  then  told  him  I'  had 
money  to  spare,  and  that  I  would  pay  the 
balance  due  Merritt  on  colo.  Morrow's 
notes,  provided  ^hat  he  the  said  Cookus 
would  refund  me  my  money  with  interest 
thereon,  when  called  for  by  me,  which  said 
Cookus  agreed  to  do.  I  then,  on  the  promise 
of  said  Cookua,  paid  to  Isaac  Reynolds  of 
Baltimore,  on  the  27th  of  May  1823,  the  sum 
of  830  dollars,  according  to  the  instructions 
of  said  John  Merritt." 

The  parties  filed  numerous  exceptions  to 
this  second  report  of  the  commissioner. 
Among  those  filed  by  the  plaintiffs  was  one 
in  these  terms:  **4th  exception.  To  item 
*1823,  May  27.  Cash  paid  George  Hageley 
amount  of  debt  due  from  colo.  Morrow  to 
John  Merritt,  $830.'  Because  there  was  no 
payment  made  to  said  Hageley,  and  the  re- 
ceipts on  the  bonds,  signed  by  said  Hage- 
ley, shew  that  the  payments  were  made 
after  the  service  of  the  subpopna  in  the  suit 
of  Grayson  agai n s t  Clark . "  This  exception 
the  court  overruled.  The  defendants  ex- 
cepted to  the  manner  in  which  the  commis- 
sioner had  taken  the  account,  because 
62  he  had  made  it  a  joint  account,  *in- 
stead  of  separating  the  transactions 
of  the  administrators,  and  ascertaining  the 
account  with  each  of  them  severally.  And 
the  defendant  John  T.  Cookus  excepted  to 
his  being  charged  with  any  sum  of  money 
which  appeared  to  have  come  to  the  hands 
of  Robert  Worthington  from  the  estate  of 
Rutherford,  because  the  said  Cookus,  hav- 
ing received  no  part  of  that  estate  himself, 
could  only  be  charged  as  surety  of  Worth- 
ington, if  chargeable  at  all;  in  which  case 
the  plaintiffs  were  bound  to  convene  the 
other  sureties  in  the  bond  given  for  the  due 
administration  of  Rutherford's  estate,  that 
each  might  contribute  his  just  proportion 
of  any  deficit  which  might  be  established 
against  Worthington ;  but  as  surety  the  said 
Cookus  was  not  liable  at  all,  the  bond  being 
void.  Upon  these  exceptions  the  court  said, 
that  the  questions  presented  by  them  were 
affected  not  by  the  nature  of  the  bond  which 
the  defendants  gave  as  administrators  of 
Rutherford  (though  that  too  was  joint)  but 
by  the  nature  of  the  bond  which  they  gave 
as  administrators  of  Morrow.  That  the 
condition  of  that  bond  was,  that  the  de- 
fendants should  administer  the  estate  ac- 
cording to  law :  that  they  were  looked  upon 
as  the  principals,  and  those  who  were  in- 
duced to  become  bound  with  them  never 
contemplated  their  own  liability  as  long  as 
either  principal  was  solvent.  Therefore 
that  the  administrators  must  be  considered 
as  a  unit,  responsible  for  each  other's  acts, 
and   as   principals   bound    for  the  balance 
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due  from  either,  and  not  as  mere  sureties. 
And  the  court  accordingly  overruled  the 
exceptions. 

Other  exceptions  taken  by  both  parties 
were  sustained.  And  the  report  being  re- 
committed to  the  commissioner,  to  be  re- 
formed according  to  the  opinion  of  the  court 
on  these  last  exceptions,  the  reformed  re- 
port shewed  a  balance  due  the  estate  of 
John  Morrow  from  his  administrators,  on 
the  1st  day  of  January  1833,  of  6123  dollars 
81  cents,  with  interest  on  3947  dollars  38 
cents  part  thereof,  from  that  date 
63  until  paid.  The  court,  *on  the  14th 
of  June  1833,  rendered  a  decree  against 
the  defendants  for  the  amount  appearing 
due  by  the  reformed  report,  as  aforesaid,  to 
be  levied  of  the  proper  goods  and  chattels 
of  the  said  defendants.  And  on  the  peti- 
tion of  the  defendant  John  T.  Cookus,  an 
appeal  was  allowed  him. 
Leigh,  for  appellant. 
Cooke  and  Johnson,  for  appellees. 
BROCKENBROUGH,  J.  The  main  ques- 
tion referred  to  us  for  decision  is  the  extent 
of  the  liability  of  the  administrator  Cookus 
for  the  devastavit  of  Worthington  the  other 
administrator.  They  were  both  adminis- 
trators of  Morrow,  and  entered  into  one 
bond  with  four  sureties,  being  all  jointly 
and  severally  bound  thereby.  The  question 
discussed  here  was  whether  Cookus  was  a 
surety  equally  bound  with  the  other  sureties 
for  Worthington *s  separate  acts,  and  they 
equally  bound  with  him,  or  whether  he  was 
primarily  bound  as  surety,  and  the  others 
only  secondarily  bound,  that  is,  bound  only 
in  case  Cookus  should  prove  unable  to  pay 
for  Worthington *s  devastavit.  If  they  were 
all  equally  bound  as  sureties,  then  the  other 
sureties  should  be  made  parties  and  com- 
pelled to  contribute ;  otherwise  not. 

The  circuit  court  decided  that  **the  two 
administrators  are  looked  on  as  the  princi- 
pals, and  those  who  are  induced  to  become 
bound  with  them  never  contemplate  their 
own  liability  as  long  as  either  principal  is 
solvent;  and  that  the  administrators  must 
be  considered  as  a  unit  responsible  for  each 
other's  acts,  and  as  principals  bound  for 
the  balance  due  from  either,  and  not  as 
mere  sureties." 

I  do  not  think  that  this  intimate  union 
and  identity  of  the  two  administrators  is 
countenanced  by  the  law,  and  the  under- 
taking of  the  parties.  The  duties  and 
obligations  oi(  administrators  are  very 
64  much  the  same  with  *those  of  execu- 
tors ;  and  with  respect  to  them,  it  has 
long  ago  been  established  that  **one  execu- 
tor shall  not  be  charged  with  the  wrong  or 
devastavit  of  his  companion,  and  shall  be 
no  farther  liable  than  for  the  assets  which 
came  to  his  hands.*'  3  Bac.  Abr.  31.  In 
a  court  of  law,  the  bond  which  the  admin- 
istrators enter  into  is  the  only  evidence  of 
the  respective  obligations  of  the  adminis- 
trators and  their  sureties,  and  will  also 
govern  in  a  court  of  equity,  unless  there 
be  some  other  contract  between  the  parties, 
by  which  the  relation  of  the  principals  and 
sureties  towards  each  other  is  varied. 
What,  then,  is  the  obligation  of  the  parties 
by  the  administration  bond  which  the  stat- 
ute requires  them  to  give?  We  must  adopt 
the  rule  reddeadi  singula  singulis,  and  con-  I 


strue  the  bond  distributively,  with  reference 
to  the  joint  acts  and  separate  acts  of  the  ad- 
ministrators. The  penalty  of  the  bond 
binds  the  administrators  and  the  sureties 
by  name,  in  a  certain  sum,  but  the  condi- 
tion names  the  administrators  only.  The 
penalty  binds  A.  B.  C.  and  D.  and  the  con- 
dition is  that  A.  and  B.  the  administrators 
shall  well  and  truly  administer  &c.  Now, 
so  far  as  A.  and  B.  jointly  administer,  they 
are  both  bound  as  principals  for  their  joint 
acts,  and  C.  and  D.  are  bound  as  sureties 
for  those  joint  acts.  For  those  acts,  al- 
though C.  and  D.  are  equally  bound  with 
the  administrators  to  creditors,  legatees  Ac. 
yet,  as  between  themselves,  A.  and  B.  shall 
both  and  each  reimburse  to  C.  and  D.  what- 
ever these  last  may  have  paid  on  account  of 
their  joint  mal-administration. 

But  how  is  it  as  to  their  separate  admin- 
istration? For  A.'s  sepai^te  administra- 
tion, he  alone  is  bound  as  principal,  because 
he  alone  having  received  the  assets,  his 
companion  is  not  chargeable  with  them  by 
the  law.  Yet  B.  is  bound  by  the  bond  for 
A.'s  administration  of  all  that  may  come  to 
his  hands,  and  as  he  is  not  bound  as  prin- 
cipal, it  follows  of  course  that  he  is  bound 
as  surety.  C.  and  D.  are  likewise 
65  bound  by  the  bond  as  ^sureties  that 
A.  will  administer  well  and  truly  all 
that  may  come  to  his  hands.  Then  B.  C. 
and  D.  are  all  bound  as  sureties  that  A.  will 
well  and  truly  administer  those  assets  which 
may  separately  come  to  his  hands.  Being 
all  three  bound  as  sureties,  they  are  bound 
equally,  and  each  is  entitled  to  contribution 
from  the  others,  according  to  the  principles 
of  equity.  So  A.  C.  and  D.  stand  in  the 
relation  of  cosureties  for  the  separate  ad- 
ministration of  B.  and  are  entitled  to  con- 
tribution from  each  other. 

So  far  then  as  Worthington  received  a 
large  amount  of  assets,  and  wasted  them 
without  the  concurrence  of  Cookus,  this 
last  is  bound  for  such  devastavit  as  surety 
only,  and  is  entitled  to  contribution  from 
the  other  sureties,  who  ought  to  be  made 
parties. 

On  the  other  questions  discussed  I  also 
concur  in  the  opinion  of  the  president. 

BROOKE.  J.  I  concur  entirely  in  the 
opinion  to  be  delivered  by  the  president, 
except  that  part  of  it  that  treats  John  T. 
Cookus  one  of  the  administrators  of  John 
Morrow,  as  a  cosurety  with  the  other  sure- 
ties who  executed  the  bond,  for  the  faith- 
ful administration  of  the  estate  of  Morrow. 
I  cannot  think  that  by  signing  and  sealing 
the  bond  which  was  required  by  the  act  of 
assembly,  as  principal,  by  a  construction 
of  the  bond  according  to  the  principles  of 
the  common  law,  and  not  according  to  the 
principles  of  the  act,  he  can  be  considered 
as  a  surety  for  the  due  administration  of 
the  assets.  As  principal  he  was  not  liable 
for  any  of  the  acts  of  his  co-administrator 
in  which  he  did  not  participate.  3  Bac. 
Abr.  pp.  30,  31.  Executors  and  adminis- 
trators. D.  and  the  cases  cited  in  the  note. 
Nor  is  there  any  thing  in  the  act  under 
which  the  bond  was  taken,  to  change  the 
relation  in  which  he  stood  to  his  co-admin- 
istrator at  the  common  law.  On  the  con- 
trary, the  administrator  is  not  looked 
66        to  by  the  act  as  surety  *for  the  faith- 
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ful  administration  of  the  assets.  If  he 
is  the  next  of  kin  to  the  intestate,  and 
can  gfivc  security  for  the  faithful  adminis- 
tration of  the  assets,  he  is  entitled  to  the 
administration  under  the  act,  though  he 
may  be  a  pauper.  The  policy  of  the  act 
does  ^  not  look  to  his  solvency,  but  to  the 
relation  in  which  he  stands  to  the  intestate, 
and  his  capacity  to  administer  the  assets. 
That  he  is  not  looked  on  as  a  surety  for  the 
administration  of  his  co-administrator,  I 
think  is  manifest  from  other  provisions  of 
the  act.  The  37th  section  of  the  act,  1  Rev. 
Code,  ch.  104,  p.  384,  makes  the  justices 
liable  if  they  take  insufficient  security  in 
the  administration  bond ;  certainly  not  re- 
garding the  co-administrator  as  a  surety, 
to  whom,  if  a  pauper,  and  lit  in  other  re- 
spects, and  next  of  kin  to  the  intestate,  the 
justices  are  compelled  to  grant  the  admin- 
istration. Thdt  he  is  not  looked  to  as 
surety,  is  to  my  mind  manifest  from  other 
considerations.  If  Cookus  is  to  be  treated 
as  one  of  the  sureties  taken  by  the  justices, 
and  his  co-administrator  Worthington  and 
the  other  sureties  in  the  bond  proved  in- 
solvent, and  the  sureties  insufificient  at  the 
time  they  executed  the  bond,  Cookus  would 
be  responsible  for  the  whole  amount  of  the 
waste  of  his  co-administrator,  and  if  he 
too,  at  the  time  administration  was  granted 
to  him,  was  insolvent,  the  justices  would 
be  responsible,  though  as  principal  no  re- 
sponsibility attached  on  him  for  the 
mal-administration  of  Worthington  his 
co-administrator.  By  the  38th  section  of 
the  act,  1  Rev.  Code,  p.  384,  the  co-admin- 
istrator is  certainly  not  regarded  as  a  co- 
surety with  others.  It  declares  that  when 
sureties  for  executors  or  administrators 
conceive  themselves  in  danger,  they  may 
apply  for  counter  security;  certainly  not 
meaning  the  principals  in  the  bond.  It 
would  be  strange  if  a  co-administrator  was 
to  come  into  court,  or  both  *ogether,  to  re- 
quire additional  security ;  and  yet  if  they 
are  cosureties  by  construction  of  the  bond, 
they  mi^ht  make  the  application. 
67  *I  think  it  was  not  intended  by  the 
'  act  to  change  the   relation   of  one  co- 

administrator to  another;  not  to  regard 
him  as  surety,  but  as  a  principal  responsi- 
ble for  his  own  acts  only,  and  the  sureties 
to  the  bond  as  responsible  for  the  acts  of 
both  or  either  of  the  co-administrators. 
That  if  sued  at  law  on  the  bond  they  must 
be  considered  all  as  principals,  according 
to  the  common  law  is  true,  but  not  accord- 
ing to  the  principles  of  the  statute.  Ac- 
cording to  those  principles,  if  the  suit  was 
brought  at  law  on  the  bond,  and  one  of  the 
administrators,  upon  the  proofs,  w^s  found 
to  be  innocent  of  all  waste  or  mal-adminis- 
tration, I  think  there  is  nothing  so  inflex- 
ible in  the  common  law  as  to  subject  him 
to  a  judgment.  The  common  law,  on  the 
contrary,  is  said  very  wisely  to  mould  itself 
to  the  exigencies  that  arise  in  the  contracts 
and  engagements  of  persons ;  and  I  see  no 
inconvenience,  in  this  case,  in  adapting  its 
judgment  to  the  case  (especially  when  it 
accords  with  the  sound  construction  of  the 
law  under  which  the  bond  was  taken)  and 
instead  of  rendering  the  judgment  against 
all,  rendering  it  against  the  responsible 
parties  alone. 


TUCKER,  P.  The  question  of  most  im- 
portance in  this  case  is  the  extent  of  the 
responsibility  of  Cookus,  one  of  the  ad- 
ministrators of  Morrow,  for  the  devastavit 
of  his  co-administrator  Worthington,  who 
upon  the  settlement  of  the  estate  account 
proves  to  be  largely  in  arrears  to  his  in- 
testate's estate.  It  is  contended  that  he 
executed  an  administration  bond  jointly 
with  the  administrator  Worthington,  and 
that  he  has  thereby  made  himself  responsi- 
ble for  his  defalcations,  without  being  en- 
titled to  aid  or  contribution  from  the  sureties 
in  the  bond.  In  the  examination  of  this 
question,  I  shall  not  attempt  to  follow  the 
counsel  in  the  various  arguments  which 
have  occupied  several  days  on  this  new  and 
interesting  topic,  but  shall  endeavour 

68  to  present  the  reasons  *in   support  of 
my    opinion    in    as  condensed  a  form 

as  I  find  practicable.  I  shall  conduct  the 
enquiry  under  two  heads,  into  which  the 
subject  naturally  divides  itself:  1st.  Is 
Cookus  to  be  considered  in  this  bond  as 
principal  in  relation  to  Worthington 's 
transactions,  or  only  as  surety?  and  ^ndly, 
if  only  as  surety,  are  the  other  sureties  to 
be  regarded,  in  reference  to  Worthington 's 
transactions,  as  sureties  for  Cookus,  or  only 
as  co-sureties  with  him  for  Worthington? 

First  then,  is  Cookus  to  be  looked  upon  in 
this  bond,  in  reference  to  Worthington 's 
transactions,  as  principal,  or  only  as 
surety?  By  the  common  law,  executors  and 
administrators  are  all  considered  as  having 
a  joint  interest  in  the  property  of  the  tes- 
tator or  intestate.  They  are  esteemed  in 
law  but  as  one  person  representing  the 
testator,  and  the  acts  of  any  one  relating  to 
the  delivery,  gift,  sale,  payment  or  release 
of  the  goods,  are  deemed  the  acts  of  all ;  for 
they  have  a  joint  and  entire  authority  over 
the  whole.  3  Bac.  Abr.  dO.  Nevertheless 
it  is  equally  clear  that  one  executor  or  ad- 
ministrator shall  not  be  charged  with  the 
wrong  or  devastavit  of  his  companion,  and 
shall  be  no  farther  liable  than  for  the  assets 
which  came  to  his  hands.  3  Bac.  Abr.  31. 
It  is  thus  manifest  that  while  the  law  rec- 
ognizes the  joint  rights  of  co-executors,  it 
does  not  recognize  a  joint  responsibility. 
And  this  is  obviously  the  case,  whether  ex- 
ecutors qualify  jointly  or  separately;  for 
the  joint  character  of  their  interest  arises 
out  of  the  will  which  creates  them,  and 
does  not  merely  grow  out  of  their  qualifica- 
tion: and  in  like  manner,  whether  they 
qualify  separately  or  together,  their  re- 
sponsibilities are  the  same  for  the  acts  of 
each  other;  for  if  even  the  act  of  the  tes- 
tator in  uniting  them  in  the  fiduciary 
character  has  not  the  effect  of  so  uniting 
them  as  to  make  one  responsible  for  the 
acts  of  the  other,  the  simple  act  of  granting 
joint  letters  testamentary  cannot  have  that 
effect ;  since  the  probat  consists  of  nothing 
but  the  proof  of  the  will  aud  the  oath 

69  *of  the  executor,  to  which  by  our  law 
the  execution  of  a  bond  is  superadded, 

with  a  few  exceptions.  Where  no  such 
bond  is  given,  as  in  England,  New  York, 
Pennsylvania  &c.  there  can  be  no  pretence 
for  inferring,  from  the  single  act  of  probat, 
the  creation  of  a  -farther  responsibility 
than  the  acceptance  of  a  joint  trust  would 
of   itself   create;  and    we   know  that  joint 
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executors  are  not  responsible  for  each  other, 
unless  by  their  own  act  they  adopt  the  act 
of  their  fellows,  or  put  it  in  their  power  to 
receive  and  waste  the  estate.  The  same 
principles  apply,  I  conceive,  where  execu- 
tors enter  into  a  joint  bond,  and  also  to  the 
case  of  joint  administrators,  unless  in  these 
cases  the  bond  can  create  a  larger  respon- 
sibility; which  must  therefore  be  the  next 
subject  of  our  inquiry. 

We  have  already  seen  that  executors  are 
not  farther  liable  than  for  the  assets  which 
come  to  their  hands :  and  in  the  same  pas- 
sage we  learn,  what  every  practitioner  well 
knows,  that  where  an  action  was  brought 
against  two  executors,  and  the  jury  found 
that  the  two  and  another  were  made  execu- 
tors, and  that  the  third  wasted  the  assets  to 
the  amount  of  ;f600.  and  died,  and  only 
;f  16.  came  to  the  hands  of  the  two  others, 
the  court  held  that  they  should  be  charge- 
able for  no  more  than  the  £^6,  and  judg- 
ment was  entered  accordingly.  It  Is 
obvious,  then,  that  as  there  is  only  a  judg- 
ment for  ;f  16.  against  the  survivors,  an 
action  of  debt  suggesting  a  devastavit  can 
only  lie  against  them  for  that  sum,  al- 
though in  point  of  fact  ;f600.  more  of  the 
estate  has  been  wasted.  For  that  sum  only, 
therefore,  will  the  judgment  in  devastavit 
be  entered.  Now  until  within  a  few  years 
no  action  could  be  brought  on  the  bond  un- 
til a  recovery  in  an  action  of  devastavit 
Suppose  then,  before  the  amendment  of  the 
law  as  to  this  matter,  a  suit  had  been 
brought  on  the  bond.  The  breach  assigned 
could  only  have  been  in  not  paying  the  ;f  16. 
An  assignment  of  breach  that  the 
70  surviving  executors  *had  not  paid  the 
£600,  wasted  by  the  third  executor 
could  never  have  been  sustained,  because 
there  was  no  precedent  judgment  in  devas- 
tavit against  them  for  that  sum.  Hence  it 
is  obvious  that  as  the  law  formerly  stood, 
the  co-executor  was  not  made  responsible, 
qua  executor,  for  the  act  of  his  fellow,  by 
the  operation  of  the  bond ;  and  I  do  not 
perceive  that  the  change  of  the  law  makes 
a  difference.  For  even  now  the  judgment 
on  the  bond  could  only  be  against  the  two 
executors  for  the  ;f  16.  since  the  first  judg- 
ment against  them  could  be  for  that  sum 
only,  to  be  levied  in  their  hands.  So  that 
it  is  manifest  that  the  execution  and  ex- 
istence of  the  bond  can  in  no  wise  add  to 
the  responsibility  of  the  executors  for  each 
other,  or  charge  them  farther  than  they 
would  be  chargeable  upon  common  law 
principles,  for  the  acts  of  each  other. 

It  has  been  attempted,  however,  to  shew 
that  to  the  plea  of  plene  administravit  by 
the  executor  who  is  not  in  default,  it  would 
be  competent  to  reply  that  the  parties  had 
executed  a  joint  bond,  and  were  therefore 
bound  for  each  other's  acts. 

This  position,  it  must  be  conceded,  is  al- 
together new,  and,  as  it  appears  to  me,  is 
entirely  inadmissible.  I  have  never  seen 
the  precedent  of  a  replication  of  this  de- 
scription, nor  heard  of  its  introduction  into 
any  course  of  pleading.  Had  the  principle 
been  true,  it  must  long  since  have  been  es- 
tablished in  Great  Britain,  where  innumer- 
able controversies  are  hourly  arising  as  to 
the  responsibility  of  one  administrator  for 
another.     But  in  truth  it   is   no   answer  to 


the  plea,  nor  is  the  principle  assumed  sus- 
tained by  the  true  character  of  the  bond. 
It  is  no  answer  to  a  plea  alleging  that  A. 
has  fully  administered,  to  aver  that  B.  has 
not  fully  administered  ^  and  hence  such  a 
replication  would  be  bad  upon  demurrer. 
Nor  is  the  principle  of  it  sustained  by  the 
true  character  of  the  bond.  Admitting  that 
the  bond  makes  each  responsible  for  the 
other,    yet    there    is    nothing    in    it 

71  *by  which  either  makes   the   acts  of 
the  other  his  own.     By  what  strained 

construction  can  we  make  the  mere  execu- 
tion of  a  bond  binding  the  parties  to  a  just 
administration,  an  approval,  by  anticipa- 
tion, of  all  the  acts  of  waste,  mal-adminis- 
tration  and  peculation  of  which  either  may 
be  guilty?  With  what  justice  can  we  deduce 
from  the  execution  of  the  bond  an  acqui- 
escence, and  indeed  a  participation,  a  priori, 
in  a  fraudulent  release  of  a  debt  made  by 
Worthington  without  the  knowledge  of 
Cookus,  or  in  his  fraudulent  purchase  of  the 
merchandize  of  his  stores  with  the  bonds  or 
the  property  of  the  estate?  Surely  such  a 
principle  of  construction  would  not  only  be 
in  violation  of  the  true  character  of  the 
contract,  but  a  gross  injustice,  a  violent 
fiction  invented  for  the  purpose  of  casting 
a  burden  upon  the  innocent  and  unoffend- 
ing. On  the  other  hand,  if  the  co-executors 
are  held  responsible  indeed  for  each  other's 
acts,  but  are  not  reg^arded  aa  approving  by 
anticipation  and  assenting  to  all  the  acts 
of  each  other,  the  purposes  of  justice  and 
the  object  of  the  contract  are  fully  answered. 
Their  responsibility  for  each  other,  ex  vi 
termini,  implies  that  he  who  is  in  no  de- 
fault stands  but  as  the  sponsor  or  surety  for 
the  other ;  whereas  if  they  are  held  to  join 
by  anticipation  in  all  the  acta  of  each  other, 
they  are  made  to  stand  as  principal  in  acts 
in  which  they  have  had  no  participation  and 
no  knowledge ;  and  are  thus  made  actors 
in  matters  in  which  they  have  had  no  ac- 
tion by  themselves  or  their  agents.  They 
can  only  stand  in  the  relation  of  sureties  or 
of  principal ;  and  they  cannot  be  considered 
as  principal,  when  the  whole  act  is  done  by 
another,  without  their  participation  in  per^* 
son  or  by  one  acting  under  their  authority : 
for  it  would  be  absurd  to  infer  that  by  ex- 
ecuting a  bond  for  the  faithful  administra- 
tion of  the  assets,  an  authority  is  given  to 
waste  the  estate. 

I  did  not  understand   mr.  Johnson   as  in- 
sisting on    this  broad   principle.     I  under- 
stood him  to  admit  that  coexecutors 

72  *are  to  be  considered  as   sureties   for 
each  other,  and  not  in   the    light    of 

?rincipals  as  to  each  other's  transactions. 
*his  indeed  is  obvious  from  what  has  just 
been  said,  and  is  manifest  where  the  ex- 
ecutors alone  have  signed  the  bond.  There, 
each  stands  as  the  surety  of  the  other,  and 
each  is  principal  in  relation  to  his  own 
transactions.  The  law  in  fact  knows  no 
difference  between  them :  equity  only  recog- 
nizes it.  And  whom  does  equity  look  upon 
aa  principal?  Upon  him  who  receives  the 
money, — who  does  the  act, — who  gains  the 
advantage  or  commits  the  wrong.  The  in- 
nocent, though  responsible,  is  not  consid- 
ered a  principal :  he  is  only  a  surety.  To 
test  this,  let  us  suppose  that  two  executors 
join    in  an  executorial    bond    without  any 
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other  party  to  the  bond,  and  one  wastes  the 
whole  estate,  and  in  an  action  on  the  bond 
the  other  is  made  liable.  It  cannot  be 
•questioned  that  he  would  have  relief  in 
equity,  upon  a  bill  against  his  fellow  to 
compel  him  to  reimburse  him.  £k)uity 
would  hold  him  to  be  a  surety  only,  and 
would  relieve  him  accordingly. 

If,  then,  two  executors  executing  a  joint 
bond  without  any  othe^  party  to  the  bond 
are  to  be  considered  as  standing  in  relation 
to  each  other  as  principal  and  surety,  each 
being  considered  as  principal  as  to  his  own 
acts,  and  surety  only  as  to  the  transactions 
of  his  companion  ;  there  is  an  end  at  once 
to  the  motion  of  identity  as  to  their  respon- 
sibility. There  is  an  end  at  once  to  the 
notion  that  each  is  to  be  considered  as  fully 
bound  by  the  acts  of  his  companion  as  if 
he  had  joined  in  them,  or  as  if  they  had 
been  his  own  acts;  and  there  is  an  end  to 
the  notion  that  in  joining  in  a  bond  they 
are  to  be  presumed  to  have  designed  to 
make  themselves  responsible  qua  executor, 
or  in  any  other  manner  than  as  surety. 
And  if  this  be  so  where  they  are  the  only 
parties  to  the  bond,  how  can  the  terms  or 
meaning  of  the  engagement  be  affected  by 
others  uniting  in  the  bond?  The  co-ex- 
ecutors must  still  stand  as  sureties 
73  for  each  *other,  but  as  sureties  only. 
And  then  we  are  brought  to  the  con- 
sideration of  the  second  question,  whether 
the  other  sureties  are  to  be  regarded,  in 
reference  to  Worthington's  transactions, 
as  sureties  for  Cookus,  or  only  as  cosureties 
with  him  for  Worthington?  And  here  I  am 
ready  to  admit  that  if  Cookus  had  applied 
to  any  one  of  the  sureties  to  join  with  them 
in  the  bond,  and  he  had  declined  unless 
Cookus  would  engage  to  stand  between  him 
and  danger,  there  would  be  no  doubt  that 
Cookus  would  be  bound  to  indemnify  him, 
since  he  would  thus  be  surety  for  Cookus, 
and  not  merely  cosurety  with  him.  But 
nothing  of  this  kind  appears.  It  does  nofc 
appear  that  the  sureties  even  joined  upon 
his  request.  Non  constat  that  they  did 
not  join  at  Worthington's  request;  and 
however  they  may  have  joined,  and  at  the 
request  of  whichever  party,  they  must  be 
presumed  to  have  known  that  Cookus  and 
Worthington  stood  only  as  mutual  sureties 
for  each  other,  and  could  only  be  bound  as 
such.  Knowing  this,  if  they  joined  in  the 
bond  without  an  engagement  that  Cookus 
should  stand  between  them  and  danger, 
Cookus  does  not  lose  his  character  of  surety, 
nor  is  he  to  be  considered  as  primarily  lia- 
ble, and  the  sureties  only  bound  in  the 
event  of  his  insolvency.  It  was  admitted 
in  the  argument  that  this  doctrine  of  con- 
tribution is  not  to  be  regarded  as  matter  of 
contract,  but  as  resting  on  the  equitable 
principle  of  equalizing  a  burden  between 
those  who  are  bound  to  bear  it.  It  is  thrown 
upon  those  who  in  justice  and  right  ought 
to  be  subjected,  and  in  the  proportions  in 
which  they  ought  to  be  charged.  Suppose, 
then,  Worthington  in  this  case  had  received 
and  wasted  10,000  dollars,  and  that  sum  had 
been  recovered,  by  a  creditor,  of  B.  one  of 
the  sureties.  B.  files  his  bill  in  equity 
against  Cookus,  who  is  also  but  a  surety 
quoad    Worthington's   transactions,    to  put 


the    whole   burden    upon    him.     Both  were 

equally    liable   at  law ;  where  then  is  B.  's 

superiour  equity?    He  does   not   shew   that 

his  engagement   was   on  the  faith  of 

74  ^Cookus's  promise  to  save  him  harm- 
less.    His  whole  ground  of  equity  is 

that  Worthington,  for  whom  he  was  surety, 
has  wasted  the  estate,  and  he  claims  full 
indemnity  from  Cookus,  who  like  himself 
is  but  a  surety ;  who  had  no  more  power 
over  Worthington  than  he  had,  and  who 
was  no  more  responsible  for  Worthington's 
acts  than  he ;  since  the  responsibility  of 
both  arises  from  the  same  source — the  ex- 
ecution of  the  bond.  He  does  not  then 
shew  superiour  equity,  except  for  contribu- 
tion to  the  amount  of  Cookus' s  share  of  the 
burden.  For  this,  and  this  only,  is  he  en- 
titled to  relief.  With  these  views  of  the 
question,  I  am  clearly  of  opinion  that 
Cookus  is  responsible  only  in  the  character 
of  surety,  so  far  as  relates  to  Worthing- 
ton's transactions,  and  is  not .  primarily 
bound,  but  that  the  burden  must  be  placed 
in  equal  proportions  upon  the  shoulders  of 
himself  and  the  four  sureties   in  the  bond. 

A  doubt  has  been  suggested  whether 
Cookus  is  liable  at  all.  I  think  it  very 
clear  that  he  is  liable.  There  can  be  no 
question  that  he  is  liable  in  an  action  at 
law  on  the  bond ;  and  I  certainly  do  not 
perceive  what  superiour  equity  he  can  have 
over  the  sureties,  to  entitle  him  to  a  dis- 
charge from  a  common  liability  with  them. 

The  next  question  in  the  cause  arises  out 
of  the  Rutherford  debt.  Robert  Rutherford 
was  largely  indebted  to  the  estate  of  Mor- 
row ;  and  Cookus  and  Worthington,  the  ad- 
ministrators of  the  latter  estate,  became 
jointly  administrators  of  the  estate  of 
Rutherford.  In  that  character,  Worthing- 
ton proceeded  to  collect  a  large  sum  out  of 
the  property  of  Rutherford,  which  it  is  al- 
leged was  properly  to  have  been  appropri- 
ated to  the  debt  due  to  Morrow,  and  which 
the  chancellor  accordingly  directed  to  be 
passed  to  the  credit  of  his^state,  and  to  be 
charged  not  only  against  Worthington,  but 
against  Cookus  also,  the  co-administrator, 
who  received  no  part  of  the  funds. 

It  has  been  a  subject  of   controversy   in 

the  argument,  whether   the   funds  received 

from       Rutherford's       estate      were 

75  *derived  from  his  realty  or   his   per- 
sonalty.    But  in  the   view  I    take    of 

this  matter,  it  is  unimportant  which.  If 
it  was  personalty,  then  the  money  having 
been  received  by  Worthington  alone,  Cookus 
was  not  responsible  qua  administrator  of 
Rutherford ;  nor  is  he  responsible  as  surety 
for  Worthington  as  administrator  of  Ruth- 
erford, because  the  administration  bond  is 
void,  upon  the  authority  of  Frazier  &c.  v. 
Frazier's  ex'ors  dec,  2  Leigh  642.  If  it  was 
realty,  then  the  money  was  received  by 
Worthington  as  joint  trustee  with  Cookus ; 
and  then,  even  if  they  had  joined  in  the 
receipt  of  the  money,  he  would  not  neces- 
sarily be  liable,  since  the  joining  might 
have  been  necessary,  or  pro  forma :  and  at 
any  rate,  if  paid  to  his  companion  without 
his  consent  or  direction,  he  would  not  be 
chargeable.  Monell  v.  Monell,  5  Johns. 
Ch.  Rep.  2%.  I  am  therefore  of  opinion 
that  as  a  representative  of  Rutherford's  es- 
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tate,  Cookus  was  in  no  wise  responsible  for 
the  receipt  of  the  money  by  his  co-admin- 
istrator. 

It  is  contended,  however,  that  as  the  funds 
thus  received  by  Worthington  of  Ruther- 
ford*s  estate  were  immediately  applicable 
in  his  hands  to  the  payment  of  the  debt  to 
Morrow,  that  application  must  be  intended 
to  have  been  made.  This  is  an  important 
and  interesting  question,  since  upon  it  de- 
pend the  respective  liabilities  of  different 
classes  of  sureties,  where  the  same  person 
is  administrator  both  of  the  debtor  and 
creditor  estate,  and  has  received-  of  the 
former  sufificient  assets  to  discharge  the 
debt  due  to  the  latter. 

In  the  somewhat  analogous  case  of  a  per- 
son acting  in  the  two  characters  of  guardian 
and  administrator,  this  court  seems  evi- 
dently to  have  contemplated  the  necessity 
of  some  act  on  the  part  of  the  administra- 
tor, manifesting  his  election  to  hold  the 
funds  (which  he  received  as  administrator) 
in  the  character  of  guardian,  in  order  to 
charge  the  sureties  in  his  guardian *s  bond. 
Myers  v.  Wade,  6  Rand.    444;  Broad- 

76  dus  iSkc.  V.    Rosson  *&c.,   3  Leigh    12. 
See  also  Pratt  et  al.  v.  Northam  et  al. , 

5  Mason  108.  A  similar  principle  had  long 
before  been  adopted  in  reference  to  a  hus- 
band executor,  who  is  also  legatee  in  right 
of  his  wife.  Indeed  it  is  the  well  recog- 
nized principle  of  the  common  law,  that 
such  executor  must  by  some  act  or  declara- 
tion manifest  -  his  intention  to  take  his 
wife's  legacy  in  the  character  of  husband, 
or  he  will  be  construed  to  continue  to  hold 
it  as  executor.  Toller  344;  Wallace  .et  ux. 
V.  Taliaferro  et  ux.,  2  Call  447.  His  first 
and  general  authority  is  as  executor,  and 
notwithstanding  the  union  of  the  two  char- 
acters of  executor  and  legatee  in  right  of 
his  wife,  and  though  not  a  single  debt  be 
due,  his  assent  to  the  legacy's  vesting  in  him 
as  legatee  is  as  necessary  to  vest  it  in  him- 
self, as  it  would  be  to  vest  it  in  another. 
The  consequence  is  that  if  the  husband 
dies  without  such  election,  the  legacy  sur- 
vives to  the  wife.  Baker  v.  Hall,  12  Ves. 
4%;  Wall  V.  Toralinson,  16  Ves.  413.  I 
cannot  perceive  any  material  distinction 
between  these  cases  and  the  case  at  bar. 
Though  Worthington  as  administrator  of 
Morrow  had  a  right  to  retain  what  he  re- 
ceived as  administrator  of  Rutherford,  for 
the  payment  of  the  debt  to  Morrow,  Toller 
2%,  yet  as  this  right  depended  upon  the 
situation  ot  Rutherford's  estate,  upon  the 
comparative  dignity  of  the  demands  against 
it,  and  (if  the  funds  were  derived  from  the 
realty)  upon  the  right  of  the  creditor  Mor- 
row to  charge  the  realty,  and  if  he  had 
right,  then  upon  the  proportion  he  was  en- 
titled to  receive,  it  would  be  going  far  to 
say  that  the  funds  as  soon  as  received 
should  be  passed  to  the  credit  of  Morrow, 
with  or  without  the  consent  of  the  admin- 
istrator of  Rutherford.  It  cannot  be  de- 
nied, I  think,  that  he  might  have  refused 
so  to  appropriate  the  funds.  Suppose  he 
had  in  fact  refused:  suppose  he  had  in  fact 
applied  the  funds  to  the  payment  of  Ruther- 
ford's simple  contract  debts:  would  it  still 
have  been  said  that  the  funds  had  come  to 
the  hands  of  Morrow's  administrator, 

77  *when  in    fact  he  has  wasted  the  es- 


tate of  Rutherford  by  failing  to  pay 
off  a  debt  of  superiour  dignity?  Would  not 
Rutherford's  estate  still  be  liable  for  this 
debt  and  would  not  the  sureties  of  Worthing- 
ton in  the  bond  be  chargeable  (if  the  bond 
were  valid)  for  his  failure  to  make  a  due 
appropriation  of  the  funds  which  came  to 
his  hands  as  administrator?  I  apprehend 
they  would,  most  assuredly ;  for  he  has  re- 
ceived funds,  and  hfts  done  no  act  by  which 
they  have  been  paid  over  to  another. 

If  the  fact  of  refusal  to  appropriate  the 
funds  of  the  debtor  estate  to  that  of  the 
creditor  excludes  the  idea  of  such  actual 
appropriation,  the  facts  in  this  case  are  well 
nigh  decisive  as  to  that  matter;  for  Worth- 
ington received  all  those  funds  anteriour  to 
the  settlement  of  his  account  as  adminis- 
trator of  Morrow's  estate,  and  upon  that 
settlement  gave  no  credit  for  the  amount; 
and  what  is  yet  more  decisive  of  his  de- 
clining to  pass  over  the  funds  from  one 
estate  to  the  other,  he  has  not,  in  his  set- 
tlement of  his  account  as  administrator  of 
Rutherford,  charged  that  estate  with  one 
cent  passed  over  in  payment  of  the  debt  to 
Morrow. 

It  is  said,  however,  that  he  ought  to  have 
done  it,  and  therefore  the  law  will  intend 
that  he  has  done  it.  That  he  ought  to  have 
done  it,  is  most  true ;  and  that  for  omitting 
to  doit,  his  sureties  (it  the  bond  were  good) 
would  be  responsible,  is  not  less  true.  But 
why  shall  the  law  intend,  against  the  obvi- 
ous intentions  of  Worthington,  that  he  has 
done  that  which  he  not  only  did  not  do,  but 
which  he  obviously  intentionally  omitted 
to  do;  when  such  intendment  can  only  serve 
to  shift  a  burden  from  one  set  of  sureties  to 
another?  Intendments  of  law  are  often 
fictions.  Fictions  are  introduced  to  effect 
the  ends  of  justice,  and  the  law  never 
will  permit  them  to  work  injustice:  and 
what  injustice  would  be  more  gross 
than,  upon  a  mere  fiction,  to  transfer 
the  responsibility  of  the  acts  of  an  ad- 
ministrator from  one  set  of  sureties  to 
another?  The  last  act  of  Worthington  in 
relation  to  these  funds  (of  which  we 
78  know  any  *th«ng)  is  the  receipt  of 
this  money.  For  this  receipt,  and 
the  proper  application  of  the  money,  his 
Rutherford  sureties  would  have  been  re- 
sponsible, and  they  could  not  discharge  that 
responsibility  except  by  shewing  that  in 
point  of  fact  he  had  properly  applied  it. 
It  would  indeed  be  a  novelty,  if  the  admin- 
istrator is  to  be  presumed  to  have  done 
right,  so  as  to  exonerate  his  sureties,  when 
there  is  demonstrative  certainty  that  he  has 
not  done  right,  but  has  wasted  and  con- 
verted to  his  own  use  the  estate  for  which 
he  is  responsible. 

But  it  is  said,  Cookus  is  responsible  for 
not  having  collected  the  debt,  from  Ruther- 
ford's estate.  He  is  responsible,  it  must 
be  admitted,  qua  surety;  but  he  is  not  re- 
sponsible qua  administrator  of  Morrow. 
For  there  has  been  no  negligence.  The 
funds  of  Rutherford's  estate  came  within 
the  power  of  the  administrator  Worthing- 
ton, and  he  is  indeed  responsible  for  not 
passing  them  over  to  Morrow's  credit,  and 
paying  Morrow's  debt  with  them;  but 
Cookus  is  not ;  for  he  had   no  power,  either 
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by  suit  or  otherwise,  to  compel  Worthing- 
ton  to  pass  the  funds  to  Morrow's 
credit. 

In  every  view,  therefore,  I  am  of  opinion 
that  Cookus  is  only  responsible  as  surety, 
pari  passu  with  the  other  sureties,  and  that 
the  decree  which  charges  him  without 
bringing  the  other  sureties  before  the  court 
is  erroneous. 

As  to  the  Merritt  debt,  there  can  be  no 
doubt,  I  think,  that  the  administrator 
should  have  been  credited  with  it  as  paid 
on  the  27th  of  May  1823 ;  and  the  exception 
to  the  item  was  properly  overruled. 

The  decree  of  the  court  of  appeals  was  as 
follows:  ^^This  court  is  of  opinion  that  the 
appellant  should  not  have  been  held  or  made 
liable,  qua  administrator,  for  the  acts,  dev- 
astavits  or  defaults  of  his  co-administrator 
Worthington,  as  he  does  not  appear  to  have 
contributed  to  his   devastavit,    or   to    have 
paid  over  moneys  to  him,  or  to  have  joined 
in    receiving  funds  which  he  has  permitted 
him  to  retain :  that  as  obligor  in  the 
79        joint  bond  entered  *into  for  the  faith- 
ful   administration    of   the    estate  of 
John  Morrow,  he  became  indeed  responsible 
as  surety  for  the   devastavit,    default   and 
negligence  of  his  co-administrator,  but  was 
only   so    responsible    in    his   character   of 
surety,  and  was  only  chargeable  pari  passu 
with  the  other  sureties  in  the  bond.     It  was 
therefore  premature  and  erroneous  to  decree 
against     him    in    that    character    for    the 
devastavit  of  Worthington,  without  having 
previously  convened   the  other  sureties  be- 
fore the  court,  that   the   burden    might    be 
equally   borne   by  them  all.     And  the  court 
is  further  of  opinion    that  the  administra- 
tion bond  on  the  estate  of  Rutherford    was 
void,    on    the    authority  of   Frazier  &c.  v. 
Frazier's  ex'ors  Ac,  2  Leigh  642,  and  that 
neither  Cookus  nor   the   other   sureties    in 
that  bond  were  bound  by  it :  and  moreover, 
as   the  funds  received  from  the  Rutherford 
estate  by  Worthington  were  received  in  the 
execution  of  the  trusts  of  Rutherford's  will, 
Cookus    was   in  no   wise  responsible  as  co- 
trustee or  co-administrator  for   the    receipt 
and  embezzlement  of  the  money  by  Worth- 
ington, inasmuch  as  there   is  no   evidence 
establishing  such  co-operation    in  his    acts 
as  ought  to   charge  him.     But  the  court  is 
of  opinion  that  if  it   should  ultimately  ap- 
pear that  the  funds  so  received  by  Worth- 
ington from  Rutherford's    estate   ought    to 
have  been  passed  over  by  him  to  the  credit 
of    Morrow's    estate,    then   the  sureties  for 
his  administration  of  Morrow's  estate,  in- 
cluding the  appellant  Cookus,  are  responsi- 
ble for  his  omission  so  to  pass   them    over, 
and  for  his  devastavit  of  those  funds.     And 
the    court    is    further   of  opinion   that  the 
chancellor  did   not   err   in    overruling    the 
plaintiffs'  foui;th  exception ;  the  court  being 
of  opinion  that  the  payment  of  the  Merritt 
debt  by  Hageley  on  the  27th  of  May  1823.  at 
the  request  of  Cookus  and   on    his  promise 
of   repayment,  should    be  considered  as   a 
payment  of  that  date,   whatever  might   be 
the   date    of   his   repayment    to   Hageley. 
Therefore  it   is  considered  that  the  decree 
be  reversed  with   costs,    and    the   cause  re- 
manded Ac.  for  new  parties  and  farther  pro- 
ceedings." 
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Frsudulent  Conveyances*— Loan  of  Slave— Five  Years' 
Posaeasioa  by  Loanee.— Case  between  the  lender  of 
a  slave  and  the  creditors  of  the  loanee,  under  the 
statute  declarlnff  that  where  possession  shall  have 
remained  with  the  loanee  or  those  claimlnff  under 
him.  for  five  years,  without  demand  made  and 
pursued  by  due  process  of  law  on  the  part  of  the 
lender,  the  loan  shall  be  taken  to  be  fraudulent  as 
to  the  creditors  of  the  loanee.  unless  it  were  de- 
clared by  will  or  by  deed  in  writiuff  proved  and 
recorded. 

Same*— Same— 5aaie— Effect  of  Unrecorded  Deed  De- 
claring Loan.— After  a  loan  to  a  person  with  whom, 
or  with  those  claim inir  under  him.  possession  has 
remained  five  years,  a  deed  is  made  by  the  lender, 
declaring  the  original  loan  and  continuinir  it: 
but  this  deed  is  never  admitted  to  record:  Hkld. 
the  deed  cannot  affect  a  creditor  of  the  person  in 
possession,  and  ouflrht  not  to  be  received  as  evi- 
dence asrainst  sach  creditor. 

5ame*— Same -Resumption  of  Possession  by  Lender 
after  Five  Years— Effect  —Where  possession  ha?  re- 
mained with  the  loanee.  or  with  those  claiming^ 
under  him,  for  five  years,  and  is  then  resumed  by 
the  lender,  the  possesion  must  continue  with  the 
lender  the  full  period  of  live  years  from  the  time 
it  was  actually  resumed,  before  the  title  will  be 
revested  in  the  lender  as  against  a  creditor  of  the 
loanee. 

Appeal  from  a  judgment  of  the  superiour 
court  of  law  for  the  county  of  Bedford,  ren- 
dered in  '  an  action  of  detinue  brought 
by  Abraham  Baker  and  Samuel  Baker 
junior,  trustees  of  Philip  Hodnett,  against 
John  Pate.  According  to  the  record,  the 
declaration  was  filed  at  *  December  rules 
1818,  for  five  slaves,  the  issue  of  Amy  a 
female  conveyed  to  the  plaintiffs  in  trust, 
namely,  Polly,  Wilson,  Delphia,  Washing- 
ton and  Amy.  But  there  was  reason  to 
suppose  that  in  point  of  fact  the  suit  was 
originally  brought  merely  for  the  mother, 
and  that  the  declaration  was  afterwards 
amended  so  as  to  embrace  the  children. 
The  pleas  were,  first,  that  the  defendant 
doth  not  detain  the  negro  Amy  in  the  dec- 
laration mentioned,  and  secondly,  that  the 
cause  of  action  did  not  accrue  within  five 
years ;  upon  both  of  which  pleas  issues  were 
joined.  At  April  term  1822  a  jury  was 
81  impaneled,  *who  brought  in  the  fol- 
lowing verdict:  **We  find  for  the 
plaintiffs  the  slave  Amy  in  the  declaration 
mentioned,  of  the  value  of  300  dollars,  if  to 
be  had ;  if  not,  we  find  for  the  plaintiffs  the 
sum  of  300  dollars,  her  aforesaid  value,  and 
one  penny  damages  for  her  detention.  We 
likewise  find  that  Amy  had  issue,  now  liv- 
ing and  in  the  possession  of  the  defendant, 
three  children,  viz.  a  boy  by  the  name  of 
Wilson,  aged  about  four  years,  of  the  value 
of  200  dollars,  born  after  the  defendant  ac- 
quired the  possession  of  Amy  and  after  the 
plaintiffs'  right  of  action  accruedi  but  about 
three  months  before  the  date  of  the  writ  in 
this  cause;  another  boy  by  the  name  of 
Washington,  aged  about  two  years,  of  the 
value  of  ISO  dollars,  born  since  the  institu- 
tion of  this  suit ;  and  a  girl  of  the  name  of 

Charlotte,  aged months,  of  the  value  of 

75  dollars,  likewise  born  since  the  institution 
of  this  suit.  If  the  plaintiffs  have  a  right 
to  recover  in  this  action  the  children  of 
Amy  born  as  aforesaid,  then  we  find  for  the 
plaintiffs  the  boy  Wilson,  of   the    value   of 


•Fraudulent  Conveyances.— See  monoffraphic  note 
on  "Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris.  1 1  Oratt  848. 

See  principal  case  cited  in  Hall  v.  Webb,  21  W.  Va. 
826. 
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200  dollars,  if  to  be  had ;  if  not,  the  sum  of 
200  dollars,  his  value:  likewise  the  boy 
Washington,  of  the  value  of  150  dollars,  if 
to  be  had ;  if  not,  the  sum  of  150  dollars, 
his  value:  and  likewise  the  girl  Charlotte, 
of  the  value  of  75  dollars,  if  to  be  had ;  if 
not,  75  dollars,  her  value.  But  if  the  court 
shall  be  of  opinion  that  the  plaintiffs  must 
bring  another  action  for  the  children  of 
Amy  born  as  aforesaid,  then  we  find  for 
the  plaintiffs  the  said  slave  Amy  only.*' 
The  day  after  this  verdict  was  found,  it 
was  set  aside  on  the  motion  of  the  plain- 
tiffs, and  they  had  leave  to  amend  their 
declaration. 

At  April  term  1825  a  second  trial  was  had, 
and  the  jury  found  a  verdict  for  Polly  of 
the  value  of  200  dollars,  Wilson  of  the  value 
of  200  dollars,  Washington  of  the  value  of 
125  dollars,  Delphia  of  the  value  of  90 
dollars,  and  Amy  of  the  value  of  50  dol- 
lars, together  with  one  penny  dam- 
ages;   and    judgment    was    rendered 

82  *accordingly.      From    this   judt^ment 
the  defendant  appealed. 

There  were  three  bills  of  exception.  The 
first  set  forth  that  on  the  3d  of  March  1803, 
Amy  the  mother  of  the  slaves  mentioned  in 
the  declaration  was  the  property  of  Philip 
Hodnett  of  the  county  of  Buckingham,  and 
on  that  day  was  brought  on  loan  to  the 
house  of  Absalom  Baker  in  Bedford  county ; 
that  she  was  so  brought  by  Absalom  him- 
self, a  young  unmarried  man,  whose  father 
and  mother  lived  with  him  on  his  the  said 
Absalom's  own  land  and  plantation ;  that 
the  father  of  Absalom  was  named  Samuel 
Baker,  and  the  loan  was  from  Hodnett  to 
said  Absalom  upon  trust  for  the  benefit  of 
the  wife  of  Samuel  Baker,  and  revocable 
at  the  pleasure  of  said  Hodnett,  the  deed 
evidencing  which  loan  was  unrecorded,  but 
the  purpose,  as  stated  by  the  said  Absalom, 
was  to  aid  in  the  support  of  his  mother, 
who  was  the  sister  of  Philip  Hodnett,  dur- 
ing her  life,  and  after  her  death  the  said 
slave  was  to  go  to  him  the  said  Absalom ; 
that  in  November  1803,  Absalom  married, 
after  which  he  lived  for  a  time  in  a  house 
near  to  that  in  which  his  father  lived, 
which  before  had  been  used  by  his  father 
as  a  kitchen,  and  then,  after  some  time, 
he  removed  to  a  house  distant  about  150 
yards  from  his  father's,  being  on  the  same 
tract  of  land  and  plantation,  where  he  con- 
tinued until  February  1809,  when  he  died, 
being  at  his  death  the  agent  and  trustee  of 
Philip  Hodnett  in  relation  to  the  said  Amy ; 
that  from  the  3d  of  March  1803  until  the 
death  of  said  Absalom,  Amy  continued  at 
the  house  occupied  by  the  said  Samuel 
Baker,  and  in  his  possession  in  manner 
before  stated ;  that  after  the  death  of  Ab- 
salom, Amy  continued  in  the  possession  of 
Samuel  Baker  until  April  1811,  at  which 
time  she  was  taken  by  the  sheriff  of  Bed- 
ford to  satisfy  an  execution  of  Brown  & 
Co.  against  Samuel  Baker;  that  on  the  28th 
of  May  1811,  which  was  after  the  levy  of 
the    execution,    Philip    Hodnett    ap- 

83  pointed  Henry  Baker,  another  son  *of 
the  said  Samuel,  to  make  demand  and 

obtain    possession    of    Amy,     and    Henry 

Baker,  being  so  authorized,  had  several  in- 

'  terviewa     afterwards    with    the    agent    of 

Brown  &  Co.  in    relation  to  Amy ;  that  the 


agent  of  Brown  &  Co.  persisting  in  his  de- 
termination to  hold  Amy  subject  to  the  debt 
for  which  the  execution  issued,  Henry 
Baker,  on  the  9th  of  June  1811,  being  the 
day  appointed  for  the  sale,  executed  his 
own  bond  to  Brown  &  Co.  for  the  money 
(a  credit  being  given  for  the  same)  and 
Amy  was  thereupon  surrendered  to  him, 
for  the  purpose  of  being  restored  to  his 
father,  from  whose  possession  she  had  been 
taken;  that  Henry  Baker  did  not  restore 
Amy  to  his  father,  but  retained  possession 
of  her  himself  as  the  agent  of  Philip  Hod- 
nett, or  hired  her  to  others;  that  from 
the  9th  of  June  1811  until  the  month  of 
June  1816,  Amy  was  in  the  possession  of 
sdme  of  the  sons  of  Samuel  Baker,  some- 
times in  the  possession  of  one  and  some- 
times of  another,  or  of  persons  to  whom 
she  had  been  hired  by  them,  the  said  sons 
being,  at  different  periods,  appointed  by 
writing  the  agents  of  Philip  Hodnett ;  that 
John  Pate  having  obtained  a  judgment 
against  Samuel  Baker  upon  a  bond  executed 
in  the  year  1786,  issued  an  execution  upon 
that  judgment  on  the  3d  of  June  1816,  which 
execution,  on  the  7th  of  that  month,  came 
to  the  hands  of  the  sheriff  of  Bedford,  in 
which  county  the  said  Amy  then  was,  being 
in  the  possession  of  a  person  to  whom  she 
had  been  hired  by  the  plaintiffs  as  agents 
of  Hodnett;  that  Amy  was  taken  by  virtue 
of  that  execution,  and  on  the  27th  of  June 
1816  was  sold  under  it,  and  purchased  by 
the  defendant.  It  did  not  appear  that  from 
the  3d  of  March  1803  until  the  28th  of  May 
1811,  any  demand  was  ever  made  by  the 
said  Philip  Hodnett  of  the  said  Amy,  other- 
wise than  that  two  instruments  of  writing 
were  executed  by  the  said  Philip  Hodnett, 
one  in  1808  and  the  other  in  1810,  appoint- 
ing some  one  of  the  sons  of  the  said  Samuel 

Baker  as  his  Hodnett*s  agent  and 
84        trustee,  to  keep  the  said  ^slave  for  the 

use  of  their  mother,  at  the  pleasure  of 
said  Hodnett;  neither  of  which  instruments 
was  admitted  to  record.  And  it  did  not 
appear  that  any  deed  declaring  the  said 
loan  and  the  purpose  thereof  had  ever  been 
made  and  admitted  to  record  in  any  county 
in  which  the  said  Amy  was,  until  the  year 
1814,  at  which  time,  viz.  on  the  17th  of 
November  in  that  year,  said  Philip  Hodnett 
executed  his  deed  to  the  plaintiffs,  which 
at  February  term  1815  was  admitted  to  rec- 
ord in  the  county  of  Botetourt,  in  which 
county  Amy  then  was.  Upon  these  facts 
the  defendant  moved  the  court  to  instruct 
the  jury,  that  if  it  should  appear  to  them 
that  Samuel  Baker  the  elder  had  been  in 
possession  of  the  slave  Amy  for  the  space 
of  five  years,  without  demand  being  made 
and  pursued  in  due  course  of  law  by  the 
said  Philip  Hodnett  for  the  recovery  of  the 
possession  of  the  said  slave,  then  in  such 
event  the  defendant  had  a  right  to  levy  his 
execution  upon  the  said  slave.  The  court 
gave  the  instruction  asked  for;  but  further 
instructed  the  jury,  that  if  it  should  appear 
to  them  that  Philip  Hodnett,  or  his  agents 
other  than  Samuel  Baker  the  elder,  had 
been  five  years  in  possession  from  the  time 
the  said  slave  was  taken  under  the  execu- 
tion of  Brown  A  Co.  against  Samuel  Baker, 
such  possession  of  five  ^ears  would  revest 
the  title  to  the  property  in  the  said  Philip 
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Hodnett.  The  cotinsel  for  the  defendant 
then  moved  the  court  to  instruct  the  jury, 
that  the  possession  of  the  said  Philip  Hod- 
nett ceased  on  the  7th  of  June  1816,  when 
the  execution  by  virtue  of  which  Amy  was 
sold  came  to  the  sheriff's  hands,  and  that 
it  could  not  have  commenced  sooner  than 
the  9th  of  June  1811,  when  she  was  surren- 
dered to  Henry  Baker.  But  the  court  in- 
structed the  jury,  that  the  possession 
obtained  by  Henry  Baker  on  the  9th  of 
June  1811,  for  Philip  Hodnett,  ought  to 
have  relation  back  to  the  28th  of  May  1811, 
at  which  time  he  was,  by  the  deed  of  the 
said  Hodnett,  appointed  his  agent  to  de- 
mand and  recover  the  slave.  To  this  opin- 
ion the  defendant  excepted. 

85  ^he    third    bill    of    exceptions  set 
forth  that  the   plaintiffs,  at  the  trial, 

offered  in  evidence  a  paper  writing  in  these 
words:  **Be  it  known  to  all  whom  it  may 
concern,  that  I,  Philip  Hodnett  of  the 
county  of  Buckingham,  did  on  the  3d  day 
of  March  1805  lend  unto  Absalom  Baker  of 
the  county  of  Bedford  a  negro  girl  named 
Amy,  about  seven  years  old,  which  said 
negro  girl  I  do  by  these  presents  again  lend 
unto  the  said  Absalom  Baker,  which  he  is 
to  keep  until  I  shall  demand  her  in  person 
or  by  my  lawful  representatives,  and  on 
such  demand  being  made,  he  is  to  deliver 
the  said  girl.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal,  this  19th 
day  of  November  1808. 
Teste,  Philip  Hodnett  [Seal.] 

John  Jarred,  Andrew  Hairston  Amyx, 
his 
Raney  X  Amyx**— 
mark 
And  proved  the  execution  of  the  said  writing 
by  the  testimony  of  John  Jarred  a  subscrib- 
ing witness  thereto.  This  bill  of  exceptions 
proceeded  to  state,  that  it  appeared  that 
previously  to  this  time,  viz.  in  the  year 
1802  or  1803,  Hodnett  loaned  the  said  negro 
to  Absalom  Baker,  and  it  did  not  appear 
that  from  the  year  1802  or  1803  the  said 
negro  had  ever  been  in  the  possession  of 
Hodnett,  or  that  he  had  ever  made  any  dec- 
laration of  a  loan  to  the  said  Absalom 
Baker  by  writing  seated  and  recorded  ac- 
cording to  the  provisions  of  the  act  of  as- 
sembly, and  this  declaration  of  a  loan  not 
being  so  recorded,  the  reading  thereof  was 
objected  to  by  the  defendant,  but  his  objec- 
tion was  overruled  by  the  court;  and  the 
witness  proving  that  the  said  writing  was 
executed  as  evidence  that  the  said  Absalom 
Baker  was  authorized  by  Philip  Hodnett  to 
hold  the  said  negro  according  to  the  terms 
of  said  writing,  the  court  permitted  the 
said  writing,  together  with  the  testimony 
of  the  witness,  to  go  to  the  jury,  as  evi- 
dence to  avail  in  this  cause  as  much  as  the 
jury  should  believe  the  same  to  prove.  To 
which  opinion  the  defendant  also  ex- 
cepted. 

86  *Johnson,  for  the  appellant. 
Leigh,  for  the  appellees. 

TUCKER,  P.  If  we  confine  ourselves  to 
this  record  as  we  find  it,  and  do  not  im- 
properly draw  the  inference  from  a  verdict 
which  has  been  set  aside,  that  the  record 
contained  another  declaration,  very  little 
diflSculty  occurs  as  to  the  pleadings.  The 
record    shews   a   declaration    for   the    five 


slaves,  the  children  of  Amy,  filed  four  years 
anteriour  to  the  first  verdict.  It  is  very 
possible  it  might  have  been  originally  for 
Amy  the  mother  alone,  and  that,  upon  the 
leave  to  amend,  her  name  was  stricken  out 
and  those  of  the  children  inberted.  But 
this  does  not  appear,  and  we  are  not  at 
liberty  to  conjecture  that  this  was  done. 
As  the  record  stands,  we  can  only  infer 
that  the  leave  to  amend  was  waived,  and  of 
course  the  cause  stood  upon  the  first  decla- 
ration. Then,  as  to  the  pleadings.  The 
first  plea  might  and  ought  to  have  been  de- 
murred to,  for  it  makes  defence  as  to  the 
whole,  yet  denies  detention  only  of  one. 
But  this  defect,  it  is  said,  is  cured  after 
verdict.  Stephen  on  Pleading,  p.  233.  And 
even  if  it  were  not,  the  appellant  could  not 
object  to  his  own  bad  plea ;  for  a  pleader  is 
never  awarded  to  him  who  has  committed 
the  fault.  Doug.  3%;  Kirtley  v.  Deck,  3 
Hen.  &  Munf.  388;  Tidd's  Pract.  830.  The 
judgment  therefore  must  stand,  unless  there 
appears  to  have  been  error  in  the  conduct 
of  the  trial.  This,  I  think,  clearly  appears. 
We  are  to  remember  that  this  case  is  not 
that  of  a  demurrer  to  evidence.  We  give 
no  opinion,  therefore,  on  the  question 
whether  the  resumption  of  the  possession 
before  the  lien  or  levy  of  the  execution,  the 
debt  having  been  contracted  many  years 
anteriour  to  the  loan,  revested  in  the  plain- 
tiff all  his  rights  or  not.  The  naked  ques- 
tion is  presented  here,  whether  the 
possession  resumed  by  the  attorney  in  fact 
is  to  be  considered  as   commencing   at  the 

time  of  the  resumption,  or  at  the 
87        *date   of   his    power.     I   can    see  no 

ground  for  the  position  that  the  re- 
sumption relates  back  to  the  date  of  the 
power.  Until  the  levy  of  Brown  &  Co.*s. 
execution  in  April  1811,  the  slave  Amy  was 
in  the  possession  of  Samuel  Baker.  From 
that  date  until  the  surrender  by  the  agent 
of  Brown  Sl  Co.  she  was  in  custody  of  the 
law.  She  could  not  be  at  the  same  time  in 
the  possession  of  the  sheriff  and  of  Hod- 
nett *s  agent.  She  was  therefore  not  actually 
in  Hodnett*8  possession,  through  his  agent, 
until  the  surrender  on  the  9th  of  June  1811. 
Nor  after  the  surrender  could  she  be  con- 
strued to  have  been  in  his  possession  from 
the  date  of  the  power.  For  Brown  A  Co. 
did  not  surrender  their  lien;  they  took 
Henry  Baker's  bond  for  it,  and  the  posses- 
sion acquired  was  a  purchased  possession, 
which  must  be  counted  from  the  time  of  the 
purchase.  Again,  the  sheriff's  property  in 
goods  taken  by  execution  is  a  special  prop- 
erty, and  when  the  execution  is  discharged 
or  the  lien  is  removed,  the  property  and 
possession  reverts  to  him  from  whom  it 
was  taken ;  that  is,  in  this  case,  it  reverted 
to  Samuel  Baker ;  and  it  was  indeed  deliv- 
ered to  Henry  Baker  for  him.  And  al- 
though Henry,  by  virtue  of  his  power, 
became  instantly  invested  by  remitter  in 
right  of  Hodnett,  he  could  not  be  so  in- 
vested till  he  came  into  possession,  for  re- 
mitter presumes,  ex  vi  termini,  an  actually 
acquired  possession.  Indeed  the  supposi- 
tion that  the  possession  taken  on  the  9th  of 
June  could  relate  to  the  28th  of  May  is 
only  a  fiction  by  relation,  and  this  fiction 
cannot  be  admitted  to  the  prejudice  of  the 
rights  of  creditors.     The  demand  itself  does. 
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not  appear  to  have  been  made  previous  to 
the  9th  of  June.  And  thoug^h  an  actual 
demand  followed  by  acquisition  of  the  pos- 
session maj  be  considered  as  breaking  the 
continuity  of  the  loanee's  possession,  it 
would  t>e  eroitifif  too  far  to  say  that  the  au- 
thority to  demand   shall    have    that    effect 

from  its  date. 
88  *I  think,  therefore,  that  there   was 

error  in  the  instruction  g^iven  to  the 
jury,  that  the  resumption  of  possession  was 
to  be  reckoned  from  the  date  of  the  power. 
I  am  also  of  opinion  that  the  deed  of  loan 
mentioned  in  the  third  bill  of  exceptions, 
not  having  been  recorded,  and  not  having 
been  accompanied  by  a  public,  open  and 
notorious  return  and  reloan  of  the  slave 
(see  Boyd  &  Swepson  &r..  v.  Stainback  &c. , 
5  Munf.  305),  was  improperly  admitted  to 
go  to  the  jury.  I  am  therefore  of  opinion 
to  reverse  the  judgment,  set  aside  the  ver- 
dict, and  send  the  cause  back  for  a  new 
trial. 
Judgment  reversed  and  new  trial  awarded. 


Janey  v.  Blake's  AdmV. 
February,  1887.  Richmond. 

JudfineBt  off  Circuit  Court— PlnalUy— When  Superse- 
deas Will  Lie  Thereto.*— On  a  supersedeas  to  a 
judirment  of  a  county  court,  the  circuit  court 
reverses  the  Jadgrment  with  costs,  but  omits  to 
five  such  judgment  as  the  county  court  ouffht  to 
have  irlven,  and  retains  the  tause:  Held,  this 
jadfrment  of  the  circuit  court  is  to  be  regarded 
as  its  final  judgment  in  its  appellate  character, 
and  a  supersedeas  will  lie  thereto  from  the  court 
of  appeals. . 

Ceee  Disapproved.— The  case  of  Norris  v.  Tomlln  &c., 
2  Munf.  836,  considered  to  be  badly  reported,  and 
no  authority  for  the  doctrine  there  laid  down. 

Bills  of  Exceptlont— Competency  off  Witness.— Ques- 
tion as  to  the  competency  of  a  witness,  arising*  un- 
der a  bill  of  exceptions,  and  depending*  on  what 
should  be  considered  the  real  state  of  the  case, 
upon  a  fair  intendment. 

Administrators— Action  against— Witness  —  DIstrlbu- 
tee.t— In  an  action  against  the  administrator  of  an 
intestate's  estate,  a  distributee  is  not  a  competent 
witness  for  the  defendant,  unless  he  has  made  a 
valid  release  of  all  his  interest  in  the  estate. 

Action  of  assumpsit,  in  the  county  court 
of  Essex,  bj  Joseph  Janej  against  Benja- 
min Blake  administrator  of  William  Blake. 

At  the  trial  the  defendant  offered  as 
89        a  *witne88  John  Richards  junior,  the 

husband  of  a  sister  of  William  Blake, 
who  it  was  admitted  had  died  intestate.  It 
appeared  that  Elliott  Blake  by  his  will,  af- 
ter certain  specific  legacies,  gave  the  resi- 
due of  his  property  to  his  brothers  and 
sisters;  that  the  wife  of  John  Richards  was 


•Judnoent  of  Circuit  Court-Plnallty- When  Super 
sedeas  Will  Ue  Thereto.— As  holding  that  where,  on  a 
supersedeas  to  a  judgment  of  a  county  court,  the 
circuit  court  reverses  the  Judgment,  but  omits  to 
give  such  judgment  as  the  county  court  ought  to 
have  given,  and  retains  the  cause,  the  Judgment  of 
reversal  by  the  circuit  court  must  be  regarded  as 
final  in  its  appellate  character,  and.  a  supersedeas 
win  He  from  the  court  of  appeals,  the  principal 
case  was  cited,  in  Morgan  v.  Ohio  River  R.  Co.,  89  W. 
Va.  34. 19  S  E.  Rep.  590. 

See  further,  on  this  subject,  monographic  notf  on 
"Appeal  and  Error"  appended  to  Hill  v.  Salem,  etc.. 
Co..  1  Rob.  263;  monographic  note  on  "Judgments" 
appended  to  Smith  v.  Charlton,  7  GratL  426. 

tBIIIs  of  Exception.-See  generally,  monographic 
rwt^  on  "Bills  of  Exception"  appended  to  Stoneman 
v.  Com..  2ft  Gratt.  887. 

t  Administrators— Action  against—  Witness  —  Dis- 
tributee.-To  point  that,  in  an  action  airainst  an 
administrator,  a  distributee  is  incompetent  as  a 
witness  for  the  defendant,  unless  rendered  compe- 
tent by  releases,  the  principal  case  is  cited  with 
approval  in  Reynolds  v.  Stephenson,  11  Leigh  871. 


the  sister  of  Elliott  Blake,  of  whom  Wil- 
liam Blake  was  executor ;  and  that  she  was 
still  living.  The  plaintiff  thereupon  moved 
the  court  to  exclude  the  witness  from  giv- 
ing testimony,  as  incompetent  from  inter- 
est, upon  which  the  defendant's  attorney, 
in  the  absence  of  the  defendant,  offered  to 
enter  upon  record  a  release  to  the  witness 
of  all  liability  to  the  administrator  for  costs 
for  which  the  intestate's  estate  was  liable, 
and  of  all  other  liability  of  the  said  admin- 
istrator ;  and  the  witness  also  offered  to  re- 
lease all  his  interest  in  the  estates  of  the 
said  William  and  Elliott  Blake,  if  any  he 
had ;  which  the  plaintiff's  counsel  refused 
to  accept,  and  thereupon  the  court  refused 
to  permit  the  witness  to  give  testimony ;  to 
which  opinion  the  defendant  excepted.  A 
verdict  being  found  for  the  plaintiff,  judg- 
ment was  given  on  it ;  and  then  a  super- 
sedeas was  obtained  from  the  circuit  court. 
The  circuit  court,  being  of  opinion  that  the 
county  court  should  not  have  refused  to  ad- 
mit the  evidence  of  Richards,  reversed  the 
judgment  with  costs,  but  failed  to  give 
such  judgment  as  the  county  court  ought  to 
have  p^iven.  Instead  of  proceeding  to  give 
such  judgment,  it  ordered  that  the  cause 
be  retained  in  the  circuit  court;  and  It  did 
not  appear  on  the  record  that  it  was  so  re- 
tained by  consent  of  parties. 

To  the  judgment  of  the  circuit  court  a 
supersedeas  was  awarded  by  a  judge  of  this 
court. 

Johnson,  for  the  plaintiff  in  error,  cited, 
on  the  subject  of  the  interest  of  the  witness, 
2Starkie  on  £v.  part  4,  p.  770,  and  note  2; 
Temple  v.  Elliott,  2  Munf.  452;  Rowt  v. 
Kyle,  Gilm.  201.  A  doubt  being  suggested 
whether  the  judgment  of  the  circuit 
90  court  was  such  a  *final  judgment  as 
would  admit  of  a  supersedeas  thereto, 
the  following  authorities  were  referred  to 
on  that  question:  Norris  v.  Tomlin  Ac,  2 
Munf.  336;  Jones  v.  Raine,  4  Rand.  386; 
Cowling  V.  Nansemond  Justices,  6  Rand. 
349;  Manlove  v.  Thrift,  5  Munf.  493;  Lyons 
V.  Gregory,  3  Hen.  &  Munf.  237. 

BROCKENBROUGH,  J.  In  an  action 
against  Benjamin  Blake  as  administrator 
of  William  Blake,  for  goods  sold  to  him  by 
the  plaintiff,  the  defendant  offered  as  a 
witness  to  defeat  the  claim,  one  Richards, 
who  had  married  the  sister  of  W.  Blake  de- 
ceased, and  the  county  court  decided  that 
he  was  an  incompetent  witness.  Suppose 
the  wife  had  been  offered  as  a  witness; 
would  she  have  been  incompetent?  The 
first  objection  is  that  she  was  the  sister  of 
W.  Blake.  If  the  objection  had  been  that 
she  was  a  distribtttee  of  the  estate  of  W. 
Blake,  the  objection  would  have  been  good, 
because  by  her  evidence  she  would  have 
prevented  the  diminution  of  the  fund  to  be 
distributed,  and  as  she  was  to  sliare  in  that 
fund,  she  was  interested  in  preventing  the 
diminution  of  it:  but  she  is  not  stated  by 
the  bill  of  exceptions  to  be  a  distributee; 
she  was  only  a  sister,  and  W.  Blake  might 
have  left  children. 

The  next  objection  to  the  competency  of 
the  wife  of  Richards  as  a  witness  is  difiS- 
cult  to  comprehend.  She  was  the  sister,  as 
W.  Blake  was  the  brother,  of  one  Elliott 
Blake  deceased ;  he  by  his  will  made  W. 
Blake    his  executor,  and  the  said  W.  Blake 
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and  mrs.  Richards  were  two  of  the  reaid- 
uarj  legatees  of  Elliott  Blake.  What  has 
this  to  do  with  the  question  of  mrs.  Rich- 
ards's  interest  in  the  case  before  the  court? 
Is  it  supposed  that  she  is  interested  to  pre- 
vent a  diminution  of  the  individual  funds 
of  W.  Blake,  lest  he  should  be  thereby  dis- 
abled from  applying  the  funds  of  Klliott , 
Blake's  estate  to  the  discharge  of  her  resid- 
uary legacy?  This  seems  to  me  to  be  a  far- 
fetched notion,  and   that  the  interest 

91  is  *as    uncertain   and   contingent   as 
can    well    be   imagined.      The   court 

ought  not  to  have  presumed  that  the  indi- 
vidual funds  of  W.  Blake  would  have  been 
mixed  up  with  the  funds  of  Elliott  Blake's 
estate,  so  that  the  diminution  of  the  former 
would  have  affected  the  amount  of  the  lat- 
ter, or,  at  any  rate,  of  mrs.  Richards*s 
share  of  the  residuum.  I  see  no  ground  on 
which  mrs.  Richards  could  have  been  ex- 
cluded as  a  witness,  and  therefore  her  hus- 
band ought  not  to  have  been.  The  county 
court,  I  think,  erred  in  this  particular. 
The  judgment  of  the  circuit  court,  there- 
fore, reversing  that  of  the  county  court,  is 
right  and  ought  to  be  affirmed.  That  court, 
however,  omitted  to  set  aside  the  verdict 
and  direct  a  new  trial  of  the  issues,  which 
ought  to  have  been  done.  This  error  is  not 
complained  of  by  the  appellant,  and  is  in 
no  wise  prejudicial  to  him.  In  affirming 
the  judgment,  I  think  it  will  be  right  to 
remand  the  cause  to  the  circuit  court,  with 
directions  to  that  court  to  set  aside  the 
verdict  and  award  a  new  trial,  to  be  had  at 
its  own  bar,  according  to  the  former  order 
of  that  court. 

TUCKER,  P.  I  am  satisfied,  upon  ex- 
amining the  statute  and  the  authorities, 
that  the  supersedeas  was  not  improvidently 
awarded  in  this  case.  See  Cowling  v. 
Nansemond  Justices,  6  Rand.  349.  The 
case  of  Norris  v.  Tomlin  «&c.,  2  Munf.  336, 
is  badly  reported,  and  is  no  authority  for 
the  doctrine  there  laid  down.  In  the  pres- 
ent case  the  reversal  of  the  judgment  of 
the  county  court  by  the  superiour  court  was 
of  necessity  a  final  judgment.  It  settled 
the  only  question  which  that  court  was 
called  upon  to  settle.  It  adjudged  costs  to 
the  party  prevailing,  and  it  could  never 
have  been  altered  or  set  aside  by  the  same 
court  at  a  future  term.  Moreover  the  court 
had  only  power  to  pronounce  a  final  judg- 
ment, and  if  that  judgment  was  a  judg- 
ment of  reversal,  it  was  bound  to  send 
the  cause  back  to  the  county  court, 
there    being    no    power    in  the  supe- 

92  riour  court  of  law  to  retain  *a  cause 
for  further  proceedings  after  re- 
versing the  judgment  of  the  county  court 
except  by  consent  of  parties.  The  judg- 
ment, it  is  true,  is  erroneous,  not  only 
in  retaining  the  cause,  and  in  omitting  to 
enter  such  judgment  as  the  county  court 
should  have  entered,  which  it  ought  to  have 
done  upon  reversing  the  judgment;  Darby 
V.  Henderson  &c.,  3  Munf.  115;  Mantz  v. 
Hendley,  2  Hen.  &  Munf.  308;  Blane  v. 
Sansum,  2  Call  496;  1  Rev.  Code,  ch.  69,  { 
60,  p.  240,  but  it  is  also  erroneous  in  re- 
versing the  judgment  of  the  county  court. 
The  testimony  of  Richards  having  been 
objected  to  expressly  on  the  ground  of  in- 
terest itt  the  estate  of  the   decedent,    who 


died  intestate,  the  wife  of  the  witness 
being  the  decedent's  sister,  and  the 
objection  being  met  by  the  defendant 
not  by  proof  that  the  intestate  left 
children,  but  by  an  offer  to  execute  mutual 
releases,  the  superiour  court  ought  to  have 
inferred  that  he  died  without  children ;  it 
ought  to  have  inferred  an  admission  of  that 
fact  from  the  defendant's  conduct;  it  ought 
to  have  inferred  that  the  witness  was  inter- 
ested as  a  distributee,  since  the  defendant 
conceded  it  by  the  offer  of  a  release.  And 
as  to  the  releases,  they  were  clearly  insuffi- 
cient ;  for  the  release  ought  to  have  been 
from  the  distributee  to  the  defendant,  and 
his  acceptance  of  it,  and  not  the  plaintiff's, 
was  necessary  to  make  it  valid.  But  it  ap- 
pears by  the  bill  of  exceptions  that  because 
the  plaintiff  refused  to  receive  it,  nothing 
further  was  done,  and  the  release  never  was 
completed  by  delivery  and  acceptance. 

I  am  therefore  of  opinion  that  the  judg- 
ment of  the  superiour  court  should  be  re- 
versed with  costs,  and  that  of  the  county 
court  affirmed. 

Judgment  of  circuit  court  reversed,  and 
that  of  the  county  court  affirmed. 


93  *Turpin  v.  Povall  and  Others. 

February,  1837.  Richmond. 

Usurious  Deed  of  Trust-BIU  for  Full  Relleff-Meesure 
of  Relief.— A  borrower  at  asaiious  interest,  hav- 
ing executed  a  bond  and  deed  of  trust  to  secure 
repayment  of  the  loan,  files  a  bill  in  equity  against 
the  lender  and  the  trustee,  allegrinff  the  usury,  and 
that  the  trustee  is  about  to  sell  the  property  con- 
veyed, to  raise  the  amount  of  the  bond;  and  pray- 
inar.  that  defendants  may  be  compelled  to  answer 
all  the  allegations  of  the  bill,  that  the  sale  by 
the  trustee  may  be  injoined.  the  trust  property 
reconveyed  to  plaintiff,  the  bond  delivered  up  on 
such  terms  and  conditions  as  are  equitable,  and 
that  such  other  and  further  relief  may  be  grranted 
to  plaintiff  as  is  agreeable  to  equity  and  the  nature 
of  his  case:  the  lender,  by  his  answer,  denies  the 
usury,  but  it  is  proved:  Held,  thougrh  the  bor- 
rower miirht  have  elected  to  ask  merely  the  oppor- 
tunity of  tr3inir  the  question  of  usury  at  law.  yet 
as.  by  the  terms  of  his  bill,  he  has  sou srht  full  relief 
in  equity,  he  shall  only  be  relieved  upon  the  terms 
of  payinjr  the  principal  money  due. 

Uturions  Debt- Bill  for  Relieff-MeMure  off  Relleff.*— 
On  a  bill  in  equity  for  relief  asrainsta  usurious 
debt  unpaid,  whether  the  usury  be  confessed  In 
the  answer,  or  proved  by  the  evidence,  the  plain- 
tiff shall  be  relieved  on  payment  of  the  principal 
justly  due,  without  interest:  dissentiente  Brooke. 
J.,  who  held,  that  where  the  usury  is  not  discovered 
by  the  answer,  but  proved  aliunde,  the  case  is  not 
within  the  Sd  section  of  the  statute  agrainst  usury, 
1  Rev.  Code,  ch;  108,  and  the  plaintiff  should  there- 
fore be  compelled  to  pay  the  principal  with  legral 
interest. 

Conflict  of  Laws  —Contracts  —  Situs  of—  Qn«re.— 
Whether  a  bond  executed  in  Virsrlnia.  for  money 
borrowed  In  Pennsylvania,  is  to  be  deemed  a  Vir- 
ginia contract,  or  a  contract  made  with  reference 
to  the  law  of  Pennsylvania,  and  to  be  uroverned 
by  that  law?    It  seems,  it  Is  a  Vlrsrinla  contract. 

5anie— Usurious  Coutrnct— Law  Qovemlnir.t— A    con- 


•Usurious  Debt-Bill  for  Relief-Measure  of  Relief.— 

In  Davis  V.  DemminiT,  18  W.  Va.  246,  Green.  P.,  who 
delivered  the  opinion  of  the  court  took  occasion 
in  constmluir  Si  7.  10.  ch.  141.  Code  of  Va.  I860,  to 
review  the  Virsrinia  decisions  relatingr  to  the  meas- 
ure of  relief  extended  in  equity  airainst  a  usurious 
debt,  showlnff  especially  the  effect  of  subsequent 
cases  on  the  decision  of  Marks  v.  Morris.  4  Hen.  &  M. 
463.  2  Munf.  407.  "The  well-considered  case  of  Tur- 
pin  V.  Porall.  s  LHah  93."  was  cited  with  approval  at 
pp.  267.  271,  274,  275.  276,  277,  289.  291. 

For  further  Information  on  the  subject,  see  foot- 
note to  Bell  V.  Calhoun.  8  Oratt.  22:  Bank  of  Washlnir- 
ton  V.  Arthur.  8  Oratt.  178;  foot  note  to  Spensrler  v. 
.Snapp.  5  Lielffh  478:  monoirraphic  note  on  "Usury" 
appended  to  Coffman  v.  Miller.  260ratt.  608. 

tConfllct  of  Laws— Contracts— Law  Oovemlnf:.— In 
this  connection,  see  what  is  said  conceruiuff  the 
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tract  entered  into  in  another  state,  in  violation  of 
the  usury  law  of  that  state,  cannot  be  considered 
as  made  with  reference  to  the  law  of  the  place  of 
contract,  but  the  rights  of  the  contracting  parties, 
if  litigated  In  this  state,  must  be  determined  by 
our  own  law. 

In  April  1827,  Philip  Turpin  filed  a  bill 
in  the  auperiour  court  of  chancery  holden 
at  Richmond,  ag^ainat  Richard  Povall,  Hkl- 
ward  Johnson,  Loftin  N.  EUett  and  James 
H.  Lynch,  setting-  forth,  that  on  the  6th 
of  May  1816,    Turpin    and    his   wife 

94  executed    to    Johnson    a   deed,    *by 
which    they  conveyed  to   him  a  large 

number  of  lots  in  the  city  of  Richmond, 
upon  trust  that  Johnson  should  sell  part, 
and  apply  the  proceeds  to  improve  the  rest, 
for  the  use  and  benefit  of  Turpin.  That 
early  in  1818,  Johnson  having  (as  the  plain- 
tiff understood)  borrowed  5(W0  dollars  from 
Povall,  executed  a  bond  to  Povall  for  the 
money  borrowed,  in  which  the  plaintiff 
joined  as  surety.  That  about  the  22d  of 
January  1823,  the  plaintiff,  being  pre- 
sented with  a  bond  in  the  penalty  of 
16,000  dollars,  with  condition  for  the 
payment  of  8000  dollars  to  Povall  on  or 
about  the  1st  of  January  1824,  executed  the 
bond,  although  he  was  surprised  at  the 
amount  of  it ;  Johnson  being  the  other  ob- 
ligor therein.  That  Johnson,  on  the  25th  of 
January  1823,  executed  a  deed  of  trust  to 
Loftin  N.  Bllett,  conveying  twelve  of  the 
lots  embraced  in  the  deed  before  referred 
to,  to  be  sold  by  the  trustee  at  public  auc- 
tion to  raise  the  said  sum  of  8000  dollars 
with  interest,  in  case  default  should  be 
made  in  the  payment  of  the  bond.  That  on 
the  25th  of  October  1826,  Johnson  and  the 
plaintiff  executed  another  deed  of  trust,  to 
the  said  Ellett  and  James  H.  Lynch  as 
trustees,  conveying  to  them  forty  other  lots, 
for  the  purpose  of  more  effectually  securing 
the  payment  of  the  said  bond  for  8000  dol- 
lars. That  the  plaintiff  had  no  suspicion 
until  after  the  execution  of  the  last  men- 
tioned deed,  that  the  money  lent  by  Povall 
to  Johnson  was  lent  upon  a  usurious  consid- 
eration ;  but  he  had  recently  become  satis- 
fied, and  believed  he  should  be  able  to 
establish,  that  the  money  was  borrowed  as  a 
usurious  rate  of  interest,  not  less  than  ten 
per  centum  per  annum.  That  the  plaintiff 
had  made  two  payments  on  the  said  bond ; 
one  of  1970  dollars,  and  the  other  of  500  dol- 
lars. That  Bllett  had  advertised  the 
twelve  lots  conveyed  to  him  by  Johnson's 
deed  of  the  25th  of  January  1823,  for  sale, 
to  raise  the  principal  money  and  interest 
claimed  by  Povall  on  the  said  bond. 
Wherefore  the  bill  prayed,  that  for  as 

95  much  as  the  complainant  *was  remed- 
iless  in  the    premises,    except    in  a 

court   of  equity,  where  matters  of  the  kind 
were  properly  recognizable,   the  said  Rich- 


principal  case  in  Fant  v.  Miller.  17  Gratt.  66.  78,  7»: 
Bowman  v.  Miller.  25  Oratt.  388,  889,  840.  While  the 
result  reached  in  the  principal  case  is  not  chal- 
lensred  in  either  of  these  cases,  both  of  them  say  that 
Judge  Tucker,  in  the  course  of  his  opinion  in  tbe 
principal  case,  grave  expression  to  certain  views 
which  were  not  called  for  by  the  case,  and  which,  if 
not  carefully  considered,  are  well  calculated  to  pro- 
duce erroneous  impression:  and  both  refer  to  the 
statement  made  in  the  principal  case,  that  a  con- 
tract made  in  any  state,  contrary  to  its  laws,  must, 
in  every  other  state,  be  looked  upon  as  uninfluenced 
by  them,  and  must,  therefore,  always  fall  within 
the  infiue  nee  of  the  lex  fori,  as  **a  mere  obiter  dictum 
of  Judge  Tuckbb's." 


ard  Povall,  Edward  Johnson,  Loftin  N. 
Bllett  and  James  H.  Lynch  might  be  com- 
pelled to  appear  and  answer  fully  and 
distinctly,  on  oath,  all  and  singular  the  al- 
legations contained  in  the  bill ;  that  Bllett 
might  be  injoined  from  making  sale  of  the 
said  lots  as  trustee ;  that  Hklward  Johnson 
might  be  compelled  to  produce  the  bond  for 
5000  dollars,  executed  by  himself  and  the 
complainant  to  Richard  Povall,  and  which 
was  taken  in  when  the  said  bond  for  800O 
dollars  was  given  ;  that  Bllett,  Lynch  and 
Johnson  might  be  decreed  to  reconvey  to 
complainant  the  title  to  all  the  real  estate 
mentioned  in  the  several  deeds  aforesaid ; 
that  the  said  bond  for  8000  dollars  might 
be  delivered  up  to  complainant,  **upon  such 
terms  and  conditions  as  are  equitable;" 
and  finally,  that  the  court  would  g^nt 
the  complainant  *'all  such  other  and  further 
relief  as  is  agreeable  to  equity  and  the 
nature  of  his  case." 

The  injunction  prayed  in  the  bill  was 
awarded. 

The  defendants  Bllett  and  Lynch  never 
answered  the  bill ;  and  as  to  them  it  was- 
taken  pro  confesso. 

Povall  and  Johnson  answered  severally, 
and  Johnson  was  also  examined  as  a  wit- 
ness in  the  cause.  Both  the  answers  and 
the  deposition  alleged,  that  the  bond  for 
8000  dollars  was  taken  to  secure  the  aggre- 
gate principal  of  two  several  loans,  made  at 
different  times  by  Povall  to  Johnson ;  one 
of  5000  dollars,  made  in  1817 ;  the  other  of 
3000  dollars,  made  in  1820:  and  the  charge 
in  the  bill  that  the  consideration  of  the 
bond  was  usurious,  was  denied.  Povall, 
in  his  answer,  admitted  the  payments  stated 
in  the  bill  to  have  been  made  on  account  of 
the  bond. 

It  appeared,  by  the  evidence  adduced  in 
the  cause,  that  the  principal  sums  afore- 
said were  in  fact  loaned  by  Povall  ta 
Johnson ;  that  when  these  loans  were  made, 
and  also  when  the  bond  for  the  ag- 
%  gregate  amount  was  *taken,  Povall 
was  in  Philadelphia,  where  he  re- 
sided, and  Johnson  and  Turpin  in  Virginia ; 
and  that  the  bond  was  taken  in  Virginia 
by  the  agent  of  Povall.  It  also  appeared 
that  Johnson  had  at  various  times  made 
payments  on  account  of  the  loans,  though 
probably  not  more  than  sufficient  to  cover 
interest  at  six  per  cent,  thereon. 

The  depositions  of  several  witnesses 
were  taken  and  filed,  upon  the  question 
whether  these  loans,  or  either  of  them,  had 
been  made  at  usurious  interest :  but  the  most 
material  evidence  on  this  point  consisted 
of  two  letters,  written  by  Povall  to  John- 
son, in  which  the  debt  was  treated  as  a 
debt  bearing  ten  per  cent,  interest,  and  an 
account  for  interest  at  that  rate  was  made 
out,  and  payment  demanded. 

On  the  20th  of  April  1830,  the  cause  was 
heard  in  the  superiour  court  of  chancery  r 
whereupon  that  court  decreed  that  the  in- 
junction be  perpetuated  as  to  the  two  sums 
of  1970  dollars  and  500  dollars  paid  on  ac- 
count of  the  bond,  and  dissolved  as  to  the 
residue  thereof.  From  which  decree  Turpin 
appealed  to  this  court. 

The  cause  was  argued  here  by  Taylor  for 
the  appellant,  and  Johnson  and  John  Rob- 
ertson   for    the    appellees.    The   questions 
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discussed  were,  1.  Whether  the  evidence 
proved  that  the  loans  by  Povall  to  Johnson 
were  made  at  a  usurious  rate  of  interest? 
On  this  point  the  court  was  of  opinion,  that 
there  was  sufficient  proof  of  the  loans  hav- 
ing been  made  upon  usurious  interest  at  the 
rate  of  ten  per  centum  per  annum.  2.  Sup- 
posing the  bond  and  trust  deeds  executed 
by  Turpin  and  Johnson  to  be  infected  with 
usury,  what  ought  to  be  the  measure  of  re- 
lief to  the  appellant?  And  the  discussion  of 
this  question  involved  the  consideration 
whether  the  contract  against  which  the  ap- 
pellant sought  relief  was  to  be  regarded 
as    a  Pennsylvania    contract,    under 

97  which  *the  rights  of  the  parties  were 
to  be  determined  by  the  law  of  Penn- 
sylvania, or  as  a  Virginia  contract. 

BROCKENBROUGH,  J.  After  an  atten- 
tive examination  of  the  bill,  answers,  dep- 
ositions and  documentary  evidence  in  the 
cause,  I  have  come  to  the  conclusion  that 
there  were  two  loans  of  money  by  Povall  to 
Johnson ;  that  5000  dollars  were  lent  at  one 
time,  and  3000  at  another ;  that  the  rate  of 
interest  reserved  at  the  time  of  the  loans 
was  10  per  cent,  per  annum;  that  these  two 
principal  sums  were  consolidated  in  the 
bond  of  8000  dollars  executed  by  Turpin, 
and  that  the  bonds  taken  and  the  deeds  of 
trust  executed  to  secure  the  repayment  of 
the  sumtf  borrowed  were  infected  with 
usury. 

The  question  then  is,  what  is  the  meas- 
ure of  relief  to  be  extended  to  the  appellant? 
Does  the  rule  adopted  in  the  case  of  Marks 
V.  Morris,  2  Munf.  407,  apply  to  this  case? 
I  will  in  the  first  place  remark  that  the  de- 
cision in  that  case,  however  much  it  may 
have  been  objected  to,  is  now  too  firmly  es- 
tablished to  be  shaken.  It  has  received  the 
sanction  ot  this  court  in  Martin  v.  Lindsay's 
adm'rs  Ac,  1  Leigh  449,  and  in  Fitzhugh  v. 
Gordon,  2  Leigh  626.  Let  us  then  endeav- 
our to  understand  the  extent  of  that  decision. 
The  borrower  in  that  case  had  executed  a 
deed  of  trust  on  land  to  secure  the  payment 
of  the  money  borrowed,  and  the  trustee  was 
about  to  sell  it  for  the  purpose  of  discharg- 
ing the  debt.  The  borrower  then  filed  his 
bill  of  injunction,  in  which  he  charged  the 
usury  and  the  rate  of  the  usurj*,  and  averred 
that  he  could  prove  the  usury  by  a  witness 
whom  he  named,  and  that  the  deed  of  trust 
was  executed  to  secure  the  payment  of  the 
usurious  debt.  He  states  that  **he  is  ad- 
vised that  by  the  laws  of  the  land  the  afore- 
said deeds  of  trust,  being  conveyances  and 
assurances  for  the  payment  of  money 
loaned,  on  which  a  higher  interest  is  re- 
served than  six  dollars  for  the  forbearance 
of  100  dollars  and  after  that  rate,  are 

98  *not    merely  voidable,    but   are,  ipso 
facto,  utterly  and  absolutely  void,  and 

consequently  that  any  sale  under  them 
would  be  of  no  eflFect  or  force  in  law  or 
equity."  He  then  prays  that  the  lender 
and  the  trustee  may  be  made  defendants; 
*'that  they  may,  on  their  corporal  oaths, 
full,  true  and  perfect  answer  make  to  the 
premises  as  fully  as  if  they  were  particu- 
larly interrogated;"  that  the  sale  may  be 
stopped,  and  all  proceedings  under  the  trust 
deed  injoined;  and  that  the  trust  deed  may, 
**by  a  decree  of  this  honourable  court,  be 
declared  null  and  void :  or  that  he  may  have 


such  further  and  other  relief  as  may  be  just 
and    equitable,  and  the  nature  and    merits- 
of  his  case  may    justify."     The  answer  of 
the  defendant  does  not  admit  the  usury,  but 
states  that  the  deed  was  executed  to  secure 
the  principal   with    legal  interest,  ai^d  that 
a    separate   note    was  executed  for  another 
sum   over    and    above   the    legal    interest, 
which  note  was  voluntarily  delivered  by  the 
borrower   as    a  compensation   to  the  lender 
for    the    inconvenience    he    might  sustain 
from  the  deprivation  of  the   principal  sum, 
in  case  of  a  failure  to  return  it  at  the  time 
stipulated.     The  deposition  of   one  witness 
proved  the  usury  as  set  forth  in  the  bill. 

This  court  decided  that  the  bill  was  not 
such  a  bill  for  a  discovery  and  relief  as  is 
contemplated  by  the  third  section  of  the 
act  against  usury ;  and  one  of  the  grounds 
for  this  opinion  was,  that  the  plaintiff 
averred  that  he  could  prove  the  usury  by 
a  particular  witness  whom  he  named. 

The  court  further  remarked  that  the  plain- 
tiff, wanting  no  discovery,  only  found  it 
necessary  to  apply  to  a  coui^  of  equity  to 
stay  the  trustee  from  selling,  until  the 
question  of  usury  could  be  enquired  into 
before  some  competent  tribunal ;  and  that 
the  chancellor  ought  not  to  have  imposed 
on  him  the  loss  of  the  principal  sum,  but 
should  have  injoined  the  trustee  from  sel- 
ling, until  the  lender  should  by  some  proper 
proceeding    establish    the    validity  of    his 

contract. 
99  *I  will  further  remark  that  although 

the  plaintiff  did  not  by  his  bill  de- 
mand that  some  proceeding  should  be  insti- 
tuted at  law  by  the  lender  against  him,  in 
which  he  sl^ould  have  an  opportunity  af- 
forded him  of  proving  that  the  debt  was 
usurious  and  void,  but  rather  prayed  that 
the  deed  might  by  the  chancellor  be  de- 
clared null  and  void,  yet  as  he  insisted  that 
the  deeds  were  utterly  and  absolutely  void, 
the  court  decided  that  he  was  entitled  to  a 
trial  before  that  tribunal  which  could  alone 
declare  the  nullity  of  the  contract  on  the 
ground  of  usury.  This  decision  was  justifi- 
able under  the  prayer  for  general  relief. 

The  effect  of  this  decision  I  understand 
to  be,  that  as  by  the  operation  of  deeds  of 
trust,  which  had  become  a  usual  and  very 
extensive  security  for  debts,  the  creditor 
had  it  in  his  power,  by  directing  the  trustee 
to  sell  the  land,  to  coerce  the  payment  of 
his  debt  without  the  intervention  of  a  court 
of  justice,  and  as  the  debtor  had  no  day  in 
court,  to  enable  him  to  prove  that  the  con- 
tract was  usurious,  and  that  the  conveyance 
or  assurance  was  utterly  void  under  the  first 
section  of  the  statute  against  usury,  1 
Rev.  Code,  ch.  102,  p.  373,  the  court  should 
^ive  the  debtor  an  opportunity,  before  a 
judicial  tribunal,  of  invalidating  the  cor- 
rupt agreement  and  the  assurance  founded 
on  it.  By  this  course,  the  debtor  by  deed 
of  trust  is  placed  nearly  on  an  equal  ^foot- 
ing with  a  mortgagor,  or  an  obligor  in  a 
bond.  In  these  last  cases,  if  the  mortgagee 
brings  ejectment  to  recover  possession  of 
the  land,  or  the  obliiree  brings  debt  to  re- 
cover the  amount  of  the  bond,  the  defend- 
ant has  a  day  in  court,  and  may  defend 
himself  on  the  ground  of  usury,  and  prove 
that  the  mortgage  or  bond  is  utterly  void : 
or    if  the  mortgagee  files  his  bill  to  fore- 
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close,  the  mortgagor  may  defend  himself  on 
the  same  ground,  and  even  in  a  court  of 
equity  may  invalidate  the  instrument.  But 
the  trustee  may,  by  the  very  terms  of  the 
trust   deed,  sell  the  land  and    convey 

100  to  the  vendee:  *unless  equity   inter- 
pose, the  only  remedy  that  the  debtor 

has  when  the  trustee  is  about  to  sell,  is  to 
hold  on,  and  forbid  the  sale.  But  the  mo- 
ment he  proclaims  that  the  deed  is  infected 
with  usury,  he  proclaims  his  own  ruin. 
The  cloud  raised  by  a  sale  under  such  a 
proclamation  would  burst  on  his  devoted 
head.  His  land  would  be  sacrificed  for  a 
trifle,  and  he  would  be  left  with  only  the 
poor  privilege  of  defending  himself  against 
the  ejectment  of  the  vendee,  in  which  if  he 
should  happen  to  fail,  the  law  would  be  to 
him  more  cruel  than  the  most  griping  usurer. 
It  was,  then,  to  prevent  the  first  section  of 
the  statute  from  being  eluded  by  the  inge- 
nuity of  creditors,  and  the  new  invention  of 
deeds  which  could  execute  themselves,  and 
in  some  sort  tp  place  the  debtor  by  deed  of 
trust  on  an  equality  with  obligors  and  tnort- 
gagors,  that  this  court  made  the  decision 
in  Marks  v.  Morris.  They  would  not  con- 
fine him  to  the  remedy  prescribed  by  the 
third  section  of  the  usury  law,  1  Rev.  Code, 
ch.  102,  p.  374,  when  he  shewed  by  his  bill 
that  he  did  not  rely  on  the  conscience  of 
the  defendant  to  discover  the  usury,  but 
could  prove  it  by  other  evidence ;  and  thai 
he  required  that  the  contract  and  assurance 
should  be  annulled. 

To  bring  a  case,  however,  within  the  in- 
fluence of  Marks  v.  Morris,  it  is  necessary 
that  both  of  these  averments  should  exist. 
The  plain tifi"  should  shew,  first,  that  he 
has  full  proof  which  would  avail  him  at  law 
to  defeat  the  claim  of  the  lender,  without 
a  discovery  by  him;  secondly,  he  should 
shew  that  he  demands  the  annulment  of 
the  contract  and  assurance.  On  these  req- 
uisites, the  court  will  injoin  and  stop  the 
sale  under  thfe  deed  of  trust,  till  the  cred- 
itoi;  shall  establish  the  validity  of  the  debt 
in  the  proper  forum. 

Both  of  these  requisites  are  found  in  the 
bill  filed  by  Marks  against  Morris.  They 
are  still  more  plainly  set  forth  in  Martin  v. 
Lindsay's  adm'rs  &c.  in  which  the  plain- 
tiff avers  in  his  bill  that  he  can  prove 

101  the   usury,  *and    that   the  deed  is  by 
law  null  and  void;  and  prays  that  the 

sale  may  be  injoined,  and  that  the  court 
will  extend  to  him  such  other  relief  as  may 
be  just.  In  Fitzhugh  v.  Gordon,  the  bill 
disclaims  all  benefit  of  discovery  from  the 
defendant,  and  expressly  prays  that  the 
sale  shall  be  injoined  until  the  question  of 
usury  shall  be  tried  at  law. 

In  the  case  before  us,  I  should  be  prompt 
to  extend  to  the  plaintiff  the  same  measure 
of  relief  which  was  granted  in  the  three 
above  mentioned  cases,  but  for  the  fact  that 
he  does  not  ask  it.  Although  he  says  he 
is  perfectly  satisfied,  and  believes  he  will 
be  able  to  establish  the  fact,  that  the  money 
borrowed  by  Johnson  was  borrowed  at  an 
usurious  rate  of  interest,  yet  he  nowhere 
avers  that  the  deeds  are  void,  nor  seeks  to 
invalidate  them  on  that  account,  nor  prays 
for  an  opportunity  to  have  their  validity 
tried  by  the  proper  tribunal.  On  the  con- 
trary, he  prays  that  the  trustees  and  John- 


son may  reconvey  to  him  upon  such  terms 
and  conditions  as  are  equitable  ;  and  gen- 
eral relief.  Having  elected  so  to  charge  ( for 
which  he  may  have  had  good  reasons)  it  is 
not  the  province  of  the  court  to  compel  him, 
against  his  will,  to  have  the  validity  of  the 
deeds  investigated  by  a  court  of  law.  The 
case  then  of  Marks  v.  Morris,  although  good 
law,  is  not  applicable  to  the  present  case. 
Shall  we  then  give  to  the  lender  his  prin- 
cipal money  only,  under  the  third  section  of 
our  statute  against  usury?  or  shall  we 
adopt  the  rule  of  the  english  chancery,  and 
on  the  principle  that  he  who  seeks  equity 
must  do  it  to  the  same  person,  give  him  his 
principal  and  legal  interest?  In  Spengler 
V.  Snapp,  5  Leigh  478,  the  court  decided 
that  the  third  section  did  not  apply  to  a 
case  of  a  paid  debt,  and  that  the  measure  of 
relief  in  such  case  was  the  excess  above 
principal  and  legal  interest.  But  I  do  not 
think  that  this  is  true  as  to  an  unpaid  debt. 
It  has  been  suggested,  ind€ed,  that  if 
there  be  a  discovery  by  the  defendant, 
102  he  shall  be  *obliged  to  accept  his 
principal,  but  if  he  make  no  discov- 
ery, and  the  usury  be  proved  on  him  by 
other  evidence,  then  he  shall  receive  both 
principal  and  legal  interest.  The  objection 
to  this  construction  is  that  it  holds  out  an 
inducement  to  perjury.  It  holds  to  the 
lender  this  language:  tell  the  truth  and  ad- 
mit the  usury,  and  you  shall  have  your 
principal  money  only;  but  deny  the  usury 
and  be  guilty  of  falsehood,  and  although 
you  be  detected  in  it,  yet  you  shall  have 
principal  and  interest.  This  being  the 
monstrous  consequence  flowing  from  that 
construction,  it  ought  not  to  be  admitted 
unless  the  words  of  the  act  are  imperative. 
It  has  however  been  further  suggested,  that 
the  discharge  from  all  other  penalties  of 
the  act  will  counterbalance  this  conse- 
quence ;  that  on  the  admission  of  the  usury 
by  the  defendant,  it  is  true  he  will  only 
receive  the  principal,  but  he  will  be  dis- 
charged from  the  penalty  of  forfeiting  the 
whole  sum  according  to  the  first  section, 
and  double  the  money  lent,  at  the  suit  of 
an  informer,  according  to  the  direction  of 
the  second  section :  whereas  if  he  denies 
the  usury  and  it  is  proved  on  him,  though 
he  may  receive  principal  and  interest,  yet 
he  will  still  be  liable  at  least  to  the  penalty 
of  forfeiting  the  double  value,  at  the  suit 
of  an  informer.  I  do  not  admit  this  last 
consequence.  The  second  section,  being  a 
penal  law,  must  be  construed  strictly,  and 
applies  only  where  the  usury  has  been  ac- 
tually taken,  accepted,  or  received.  If  it  is 
only  contracted  to  be  taken,  the  penalty 
does  not  attach,  nor  will  the  information 
lie.  This  I  think  was  clearly  shewn  by  our 
late  brother  Carr,  in  his  commentary  on 
this  statute  in  Spengler  v.  Snapp,  5  Leigh 
507.  If  then,  on  a  bill  to  discover  usury, 
it  is  denied  by  the  defendant,  but  proved 
on  him,  the  mere  discharge  from  the  pen- 
alty aforesaid  is  of  no  consequence ;  since 
he  has  not  yet  taken,  accepted,  or  received 
the    usury,    and    if    by    the    decree    he   is 

only  entitled  to  the  principal,  or 
103      principal    and  legal  interest,  he  '^can 

never  receive  the  usury,  and  never 
can  be  prosecuted  under  the  second  sec- 
tion. 
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Then  it  may  be  asked,  of  what  use  is  the 
declaration  that  he  shall  be  discharged  from 
all  other  penalties  of  the  act?  is  it  entirely 
surplusage?  To  answer  this  question,  it 
is  necessary  to  resort  to  the  rights  of  the 
parties  under  this  third  section.  A  statute 
had  previously  forbidden  nsury,  and  ren- 
dered invalid  all  assurances  on  which  usury 
might  be  reserved  or  taken.  Yet  the  bor- 
rower might,  as  in  England,  resort  to 
equity  for  relief;  where,  however,  he  could 
not  be  admitted,  unless  on  the  principle 
that  as  he  sought  equity,  he  must  do  equity 
by  paying  principal  and  interest.  He  was 
also  required  to  waive  all  penalties,  if  he 
required  a  discovery  from  the  defendant ; 
otherwise  his  bill  would  be  demurrable,  be- 
cause no  one  could  be  called  on  to  condemn 
himself.  When  he  proffered  the  payment 
of  the  principal  and  interest,  and  waived 
the  penalties  of  the  act,  the  defendant 
might  then  be  called  on  to  answer.  When 
this  equitable  practice  was  about  to  become 
a  statutory  regulation,  it  was  deemed  un- 
necessary for  the  plaintiff  to  waive  the  pen- 
alties and  offer  to  pay  the  principal  money 
borrowed;  it  was  thought  best  that  the 
statute  should  itself  do  that  for  him :  and 
this  seems  to  me  to  be  the  object  of  the 
clause  in  question.  When  the  bill  is  filed, 
and  the  usury  is  proved,  either  by  the  oath 
of  the  defendant  or  the  testimony  of  wit- 
nesses, all  the  penalties  are  waived  (except 
the  costs)  and  the  defendant  shall  receive 
his  principal  money  alone,  instead  of  prin- 
cipal and  interest. 

If  this  is  not  the  true  construction,  then 
the  borrower  who  seeks  relief  under  the 
third  section  can  get  no  relief  at  all  by 
means  of  his  statutory  bill,  if  the  defend- 
ant does  not  discover  the  usury.  He  has 
not  pursued  the  requisitions  of  the  english 
chancery  bill ;  he  has  not  waived  penalties, 
nor  offered  to  pay  principal  and  interest ; 
and  although  he  had  adduced  full 
104  proof,  *y^\.  he  must  go  out  of  court, 
and  file  a  new  bill  on  different  prin- 
ciples. I  cannot  think  that  it  was  the 
intention  of  the  legislature  to  compel  a  bor- 
rower to  resort  to  these  various  experiments. 
I  apprehend  it  was  their  intention,  that 
when  the  courts  of  equity  obtained  posses- 
sion of  the  subject,  they  should  make  a  final 
disposition  of  it,  so  far  as  the  plaintiff  re- 
quired equitable  relief. 

On  the  question  whether  this  is  to  be  con- 
sidered as  a  Pennsylvania  or  a  Virginia 
contract,  and  whether  we  shall  adopt  the 
relief  afforded  by  the  law  of  that  state  in- 
stead of  our  own,  I  shall  content  myself 
with  referring  to  the  opinion  of  the  pres- 
ident, the  result  of  which  I  adopt  as  my 
own. 

On  the  whole,  I  am  for  reversing  the 
decree  with  costs,  and  entering  a  decree  al- 
lowing to  the  appellee  Povall  bis  principal 
money  only,  after  deducting  the  payments 
which  have  been  made  towards  it. 

BROOKE,  J.  This  is  the  first  case  in 
which  I  have  sat,  which  turned  on  the  con- 
struction of  the  third  section  of  the  act 
against  usury.  In  the  case  of  Young  v. 
Scott,  4  Rand.  415,  the  judges  gave  a  con- 
struction to  this  section,  which  (with  great 
-deference)    I    do  not    concur   in;  that   is, 


that  in  every  case  in  which  the  plaintiff 
prays  relief  against  a  usurious  contract, 
the  lender,  if  the  usury  is  proved  or  con- 
fessed, must  lose  his  interest.  On  the  con- 
trary, I  think  the  plain  meaning  of  the 
third  section  is,  that  upon  the  discovery,  he 
shall  lose  his  interest,  and  be  discharged 
from  all  the  penalties  of  the  act ;  the  latter 
being  full  compensation  for  the  former,  and 
leaving  his  conscience  free  to  declare  the 
truth.  I  think  it  clear  upon  the  words  of 
the  section,  that  the  legislature  so  intended, 
and  did  not  intend  to  reverse  the  rule  that 
he  who  seeks  equity  must  do  equity,  in  the 
case  of  the  plaintiff  asking  relief  against 
the  usury  upon  other  proof  than  the 
105  lender's  answer.  The  words  *of  the 
third  section  are,  **any  borrower  of 
money  or  goods  may  exhi<bit  a  bill  in 
chancery  against  the  lender,  and  compel 
him  to  discover  upon  oath  the  money  or 
thing  really  lent,  and  all  bargains,  contracts 
or  shifts  which  shall  have  passed  between 
them  relative  to  such  loan  or  the  repayment 
thereof  &c.  and  if  thereupon  it  shall  ap- 
pear that  more  than  lawful  interest  was  re- 
served "—(how  appear?  surely  nothing  can 
be  clearer — upon  the  answer  confessing  the 
usury,  and  not  upon  other  evidence  proving 
it,  or  the  legislature  would  have  said  so) 
— **the  lender  shall  be  obliged  to  accept  his 
principal  money  without  interest  &c. 
and  pay  costs,  but  shall  be  discharged  from 
all  other  penalties  of  this  act.**  It  cer- 
tainly did  not  intend  to  discharge  the  lender 
from  all  the  penalties  of  the  law,  in  a  case 
in  which  the  usury  was  not  confessed  by 
the  answer,  but  proved  by  other  evidence, 
as  in  the  case  before  us.  The  whole  object 
seems  to  have  been  to  ferret  out  the  usury 
when  it  could  not  be  otherwise  proved  than 
by  the  answer  of  the  defendant,  and  not  to 
release  the  borrower  from  the  payment  of 
the  principal  and  interest,  according  to  the 
settled  rule  of  equity,  in  other  cases. 
This,  it  is  said,  would  hold  out  a  tempta- 
tion to  the  lender  to  deny  the  usury,  and  to 
perjure  himself.  But  of  this  the  legislature 
had  a  right  to  judge,  even  if  it  were  so. 
To  one,  however,  who  had  violated  the  law, 
a  release  from  all  its  penalties  would  be  a 
consideration  of  some  importance,  and  in 
most  cases  would  outweigh  the  amount  of 
legal  interest  on  the  principal  sum  lent. 
On  this  construction,  though  on  the 
other  points  I  concur  with  the  court,  I 
think  the  decree  in  the  case  before  us  is 
correct  and  ought  to  be  affirmed. 

TUCKER,  P.  This  is  a  biU  filed  for  re- 
lief against  a  usurious  contract,  and,  as 
usual,  presents  great  difficulties  as  to  the 
facts  in  the  case.  [Here  the  president 
stated  and  minutely  examined  the  evi- 
dence.] 
106  *If    the    inferences     drawn     from 

the  conflicting,  unsatisfactory  and 
evasive  testimony  furnished  by  the  answers 
and  depositions  of  the  agents  in  this  trans- 
action are  just,  we  are  brought  to  the  con- 
clusion that  in  January  1823,  Johnson  was 
debtor  to  Povall  in  the  principal  sum  of 
8000  dollars,  for  which  Turpin  became 
bound,  and  the  payment  of  which  he  secured 
by  deed  of  trust.  We  also  conclude  that  the 
original  loan  was  for  the  usurious  interest 
of   10    per    cent.     What   must  be  our  judg- 
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ment  on  this  state  of  facts?    This  must  be 
decided  bj  adverting  to  the  pleadings. 

The  bill  in  this  case  sets  forth,  the  usuri- 
ous lending,  and  demands  that  the  defend- 
ants may  ^*  fully  answer  all  and  singular 
the  allegations  contained  in  it:"  and  then 
it  prays  a  reconveyance  of  the  trust  prem- 
ises, and  a  surrender  of  the  bond  for  8000 
dollars  '^upon  such  terms  and  conditions 
as  are  equitable,'*  and  **such  further  relief 
as  is  agreeable  to  equity  and  the  nature 
of  the  plaintiff's  case." 

This  bill  has  no  analogy,  I  conceive,  to 
those  which  fall  within  the  influence  of 
Marks  v.  Morris,  2  Munf.  407. 

Of  the  correctness  of  the  general  princi 
pies  decided  in  that  case  I  have  never  had  a 
doubt,  and  I  beg  leave  to  refer  for  my  view 
of  it,  and  of  the  cases  of  M'Pherrin  Ac. 
V.  King,  1  Rand.  172,  and  Stone  v.  Ware, 
6  Munf.  541,  to  a  very  full  statement  of  my 
opinions  upon  them  elsewhere.  1  Tucker's 
Com.  368-371.  I  shall  not  be  suspected,  I 
am  sure,  of  quoting  what  is  there  said,  as 
authority.  The  reference  is  made,  merely 
to  avoid  unnecessarily  increasing  the  length 
of  this  opinion.  A  few  remarks  however 
are  required  in  addition. 

A  borrower  who  has  contracted  to  pay 
usurious  interest  may  present  his  case  to 
the  consideration  of  a  court  of  equity  under 
various  aspects.  If  he  has  executed  a  deed 
of  trust  for  the  payment  of  the  money 
which  is  about  to  be  carried  into 
107  execution  by  sale,  and  if  he  is  *full 
handed  with  proof,  he  may  then  file 
his  bill  upon  the  principle  of  Marks  v.  Mor- 
ris, not  asking  the  court  of  chancery  to 
enquire  into  the  usury,  and  to  give,  relief 
against  it,  but  merely  demanding  that  he 
may  not  be  prevented  by  this  newfangled 
judgment  bond  from  having  a  day  in  court 
to  defend  himself  at  law.  In  such  a  case 
the  court  does  not  try  to  decide  the  question 
of  usury,  except  so  far  as  to  ascertain  that 
there  is  some  foundation  for  the  applica- 
tion, but  only  provides  that  a  proper  pro- 
ceeding be  instituted  by  the  creditor,  for 
the  purpose  of  deciding  on  the  validity  of 
the  instrument;  and  according  to  the  re- 
sult of  that  proceeding,  it  dissolves  or  per- 
petuates the  injunction. 

The  plaintiff  however  may  not  b6  full 
handed  with  proof,  and  in  that  event  he 
must  resort  to  the  conscience  of  the  de- 
fendant, and  his  case  will  fall  within  the 
provisions  of  the  third  section  of  the  statute 
of  usury.  If  however,  falsely  calculating 
on  his  strength,  he  demands  not  relief  in 
equity,  but  the  institution  of  the  proceeding 
at  law,  he  may  upon  the  trial  find  himself 
embarrassed,  not  only  for  want  of  evi- 
dence, but  by  the  rigour  with  which  the 
law  holds  the  defendant,  who  pleads  usury, 
to  the  obligation  of  setting  forth  the  usuri- 
ous contract  with  the  utmost  precision,  and 
of  proving  it  moreover  precisely  as  laid. 

In  a  case  decided  some  time  since  (Cren- 
shaw's adm'r  v.  Clark  &c.,  5  Leigh  65),  I 
adverted  to  this  principle  of  law,  and  en- 
deavoured to  shew  that  it  had  a  tendency  to 
bring  about  justice  in  the  end,  since  the 
borrower,  if  he  fails  in  his  defence,  may 
still  get  rid  of  the  usury  in  equity,  but  will 
be  obliged  to  pay  his  principal.   . 

As,    however,  the  borrower  incurs  a  haz- 


ard by  resorting  to  the  course  pointed  out  in 
Marks  v.  Morris,  he  may  surely  be  per- 
mitted to  waive  that  rigorous  procedure,  and 
come  into  court  upon  its  equitable  princi- 
ples, modified  as  they  now  are  by  the  act 
of  assembly.  Even  if  he  had  no  inter- 
ested motive  in  doing  so,  equity  would 

108  *not  complain   of  bis    willingness  to 
pay  up  what  was   due.     It   would  not 

gratuitously  force  him  to  proceed  accord- 
ing to  the  principles  of  Marks  v.  Morris, 
and  to  absolve  himself  from  the  whole  de- 
mand, when  he  does  not  ask  it.  Of  this  we 
have  evidence  in  the  opinion  of  one  of  the 
judges  in  Scott  v.  Young,  4  Rand.  415,  422. 
Nor  do  I  conceive  a  court  of  equity  should 
interpret  the  bill  of  the  plaintiff  (unless 
its  terms  are  too  strong  to  admit  of  doubt) 
into  a  willingness  to  encounter  a  hazard 
on  the  one  hand,  or  to  do  a  great  iniquity 
on  the  other;  and  therefore,  although  I  de- 
fer to  the  principles  of  Marks  v.  Morris  and 
Martin  v.  Lindsay's  adm'rs  «&c.  yet  I  can- 
not think  it  proper  to  apply  them  except 
where  such  application  is  distinctly  solic- 
ited. In  that  respect,  perhaps  those  cases 
have  gone  farther  than  their  own  principles 
will  warrant. 

Admitting,  then,  the  right  of  a  party 
seeking  relief  against  a  usurious  deed  of 
trust,  to  pursue,  his  remedy  according  to 
Marks  v.  Morris,  or  under  the  third  section 
of  the  statute  and  the  general  principles  of 
equity,  it  may  safely  be  affirmed  that  this 
election  is  to  be  determined  by  his  bill,  and 
that  in  this  case  it  is  most  clearly  and 
distinctly  manifested.  For  the  bill  does 
not  dispense  with  a  discovery,  but  calls  for 
it.  It  does  not  ask  the  institution  of  a 
proceeding  at  law,  but  distinctly  asks  the 
direct  action  and  relief  of  equity.  It  does 
not  demand  that  the  debt  shall  be  spunged, 
but  that  the  bond  shall  be  rendered  up  **od 
such  terms  and  conditions  as  are  equita- 
ble;" thus  throwing  the  party  upon  the 
equitable  principle  of  the  court  (as  modified 
by  the  statute)  which  compels  the  bor- 
rower in  every  instance  to  pay  up  the  prin- 
cipal of  his  debt.  Such  I  conceive  must 
be  the  decree  here,  unless  upon  the  notion 
that  this  is  a  Pennsylvania  debt,  and  that 
therefore  the  lender  is  entitled  to  interest. 

It  is  with  great  reluctance  that  I  touch 
upon  this  important  matter,  in  a  case 

109  in  which  the  question  certainly  *has 
not  been  fully  and    fairly   presented. 

The  bond  for  80(X)  dollars  was  unquestion- 
ably executed  in  Virginia,  as  was  also  the 
deed  of  trust  which  the  lender  is  seeking 
to  enforce ;  and  if  he  designed  to  fence 
himself  from  the  operation  of  the  Virginia 
law  by  the  fact  that  the  contract  was  made 
in  Pennsylvania,  he  ought  to  have  put  that 
matter  directly  in  issue,  not  only  that  the 
plaintiff  might  have  had  an  opportunity  of 
contesting  it,  but  also  that  the  proper  and 
legitimate  course  might  have  been  taken 
for  ascertaining  what,  in  point  of  fact, 
was  the  law  of  Pennsylvania.  For  my  own 
part,  I  do  not  profess  to  know  it;  and  if  I 
did,  I  could  not  know  it  judicially  from  this 
record.  I  should  therefore  incline  to  send 
the  cause  back,  if  I  thought  there  was  any 
reason  to  suppose  that  any  new  and  advan- 
tageous light  could  be  thrown  upon  the 
subject.     But  believing  that  the  result  must 
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he  the  same  though  the  Pennsylvania  law 
be  as  it  has  been  allege<1  to  be,  I  think  it 
t>etter  to  decide  the  case  upon  that  admis- 
sion. 

There  is  no  question  that  the  bond  was 
•executed  in  Virginia,  and  that  it  is  the 
only  contract  by  which  Turpi n  was  bound 
for  the  payment  of  its  amount.  It  is  then 
a  Virginia  contract,  unless  it  be  true  that, 
having  been  executed  for  a  bona  fide  Penn- 
sylvania debt,  it  is  to  be  considered  as  an- 
cillary merely  to  the  Pennsylvania  contract. 
Thus  it  is  said,  if  money  be  borrowed  in 
l«Iew  York  for  7  per  cent,  interest,  the  pay- 
ment may  be  secured  by  mortgage  on  Vir- 
ginia property,  and  such  mortgage  will  be 
enforced ;  for  as  the  original  loan  was  law- 
ful, and  might  be  recovered  by  judgment  in 
our  own  courts,  so,  a  fortiori,  a  security 
for  the  loan  by  a  mortgage  (which  is  only 
a  collateral  and  accessory  or  dependant 
contract)  ought  to  be  held  good.  This  was 
decided  in  De  Wolf  v.  Johnson,  10  Wheat. 
367,  383,  in  which  the  auxiliary  contract  of 
mortgage  was  held  to  follow  the  principal 
contract  of  loan,  which  took  place  in  Rhode 
Island,  though  the  mortgage  premises 
110  were  in  Kentucky.  *To  this  doc- 
trine I  accede,  as  it  seems  to  me  rea- 
sonable and  proper.  See  also  Story's 
Conflict  of  Laws  238,  239;  2  Kent's  Comm. 
460,  461.  It  is  further  said  that  if  a  secu- 
rity by  way  of  mortgage  shall  be  held  valid 
in  such  case,  a  bond  with  personal  security 
must  in  like  manner  be  so  held.  This  I 
take  to  be  a  non  sequitur.  The  mortgage  is 
strictly  accessorial.  The  parties  to  the 
contract  are  identical  with  those  between 
whom  the  original  borrowing  and  lending 
took  place.  But  the  new  bond  is  a  new  con- 
tract. It  is  a  contract  in  which  there  is  a 
different  contracting  party  introduced,  and 
it  is  one  by  which  the  former  contract  is 
not  sustained,  but  annihilated ;  for  on  the 
execution  of  the  new  contract  the  old  bond 
is  given  up.  It  is  not  therefore  wonderful 
t^iat  such  new  bond  has  been,  in  some 
cases,  considered  as  governed  by  the  law  of 
the  country  where  it  wa^  in  fact  executed. 
Thus  in  Dewar  v.  Span,  3  T.  R.  425,  the 
bond  sued  on  was  executed  in  England,  as 
a  substitute  for  a  former  bond  executed  at 
the  island  of  St.  Christopher,  where  interest 
was  six  per  cent.  The  substituted  bond 
provided  accordingly  for  the  payment  of  6 
per  cent,  interest,  and  was  held  void  for 
usury,  as  it  was  executed  in  England,  and 
therefore  an  english  contract.  On  like 
principles  lord  Mansfield  determined,  in 
Bodley  V.  Bellamy,  1  Blac.  Rep.  267,  Burr. 
1094,  that  though  a  bond  made  in  India, 
and  providing  for  Indian  interest,  was 
^ood  and  might  be  enforced,  yet  when  the 
judgment  upon  it  was  entered,  the  Indian 
interest  ceased,  and  it  carried  interest  from 
the  date  of  the  judgment  at  the  rate  of  5 
per  cent.  only.  So  it  has  been  held  that 
though  a  contract  was  made  in  Ireland, 
upon  which  a  bond  was  given,  yet  if  the 
bond  were  given  in  England,  Irish  interest 
could  not  be  claimed.  Ranelangh  v.  Cham- 
pan  te,  2  Vern.  395.  Comyn  on  Usury  154. 
And  in  another  case,  where  a  mortgage 
was  executed  in  England  upon  lands  m 
the  West  Indies,  and  more  than  english 
interest     was    reserved,     it    was     usury. 


111  Stapleton    v.    Conway,   3  *Atk.    727; 
1  Ves.    sen.    427;    Steel   v.  Sowerby, 

6  T.  R.  172,  n,  cited  Comyn  on  Usury  155, 
in  note.  Accordingly,  in  the  interesting 
work  of  justice  Story  on  the  conflict  of  laws, 
although  he  considers  the  collateral  secu- 
rity of  a  mortgage  as  good,  he  seems  to  fol- 
low these  decisions  in  saying,  *' Suppose  a 
debt  is  contracted  in  one  country  (New 
York)  and  afterwards,  in  consideration  of 
further  delay,  the  debtor,  in  another  coun- 
try (Virginia)  enters  into  a  new  contract  for 
the  interest  allowed  in  the  country  where 
the  debt  was  contracted  (New  York)  but 
higher  than  in  the  country  (Virginia) 
where  the  new  contract  is  made.  Is  the 
stipulation  invalid?  It  has  been  decided 
that  it  is.  In  each  of  these  cases  the  lex 
loci  contractus  governs  as  to  the  proper  rate 
of  interest."  Upon  these  authorities,  it 
would  seem  that  the  bond  in  this  case  was 
clearly  a  Virginia  bond,  and  must  be  gov- 
erned by  Virginia  law.  And  yet  my  mind 
is  by  no  means  satisfied  with  the  doctrine, 
since  the  new  contract  is  obviously  executed 
in  reference  to  the  law  of  Pennsylvania, 
where  the  loan  was  made ;  and  where  that 
is  the  case,  it  would  seem  that  the  contract 
is  to  be  governed  by  the  law  of  the  place 
of  reference,  and  not  by  that  of  the  place 
of  execution.  I  shall  not  therefore  rest  my 
opinion  on  this  point,  though  I  have  thought 
it  proper  to  offer  my  views  of  it. 

Secondly,  admit  that  this  was  a  Pennsyl- 
vania contract:  we  are  next  to  enquire 
whether  he  who  is  convict  of  a  gross  viola- 
tion of  the  Pennsylvania  law  is  entitled  to 
cover  himself  with  its  panoply?  The  prin- 
ciple upon  which  the  lex  loci  contractus  is 
permitted  to  give  the  law  of  the  contract, 
is  not  a  mere  principle  of  comity :  it  is  the 
result  also  of  the  just  principle  of  carrying 
into  effect  the  intention  of  the  parties. 
For  it  is  a  fair  inference  that  when  two 
parties  contract,  they  do  so  in  reference  to 
the  law  of  that  country  in  which  they  hap- 
pen to  be ;  but  where  in  point  of  fact  they 
contract  in  reference    to    the  law    of 

112  another  country,  the  law  of   the  *lat- 
ter  will  govern  in   preference   to   the 

law  of  the  place  of  the  contract.  To  enti- 
tle the  party,  then,  to  invoke  the  law  of  the 
place  of  the  contract,  it  must  appear  that 
the  parties  contracted  in  reference  to  that 
law,  or  at  least  it  must  not  appear  that  they 
contracted  without  such  reference.  Upon 
what  principle,  then,  can  the  violator  of  the 
law  insist  that  his  contract  was  made  with 
reference  to  the  law,  and  that  it  must  be 
governed  by  it?  Does  it  follow  that  because 
a  contract  made  in  New  York  for  7  per  cent, 
interest  is  good,  since  it  is  made  with  refer- 
ence to  the  law  of  that  state,  which  sanc- 
tions it,  we  should  also  apply  the  law  of 
New  York  to  the  construction  or  enforce- 
ment of  a  contract  which  has  no  reference 
to  it,  but  is  entered  into  in  defiance  of  it? 
By  no  means.  A  contract  made  in  any 
state,  contrary  to  its  laws,  must  in  every 
other  state  be  looked  upon  as  uninfluenced 
by  them,  and  must  therefore  always  fall 
within  the  influence  of  the  lex  fori.  The 
foreign  state  can  indeed  only  act  upon  the 
question  remediall^*.  It  disclaims  the  power 
or  jurisdiction  to  carry  into  execution  the 
penal  laws  of  the  offended  state.     But  where 
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it  is  called  upon  to  protect  its  own  citizens 
from  the  force  of  a  contract  entered  into  in 
violation  of  the  law  of  the  place  of  contract, 
and  expressly  against  the  policy  of  our  own 
laws,  it  must  carry  into  effect  the  remedial 
and  salutary  provisions  of  our  own  acts  of 
assembly,  instead  of  affording  them  the 
more  scanty  protection  of  a  foreign  \aw. 
It  could  not  be  endured  that  a  griping 
usurer  of  a  northern  city  should  be  per- 
mitted by  the  judgment  of  our  own  courts  to 
recover  the  full  amount  of  his  principal 
and  interest,  though,  for  the  protection  of 
our  people,  we  have  declared  that  the  usurer 
shall  lose  his  interest.  The  contract,  wher- 
ever made,  and  wherever  the  money  was 
payable,  was  to  be  enforced  here.  The 
party  must  have  looked  to  our  forum  for  re- 
dress in  case  of  default  of  the  debtor,  and 
he  must  of  course  be  governed  by  the 
113  law  of  that  forum  *in  reUtion  to  his 
remedy.  We  cannot  give  him  a  rem- 
edy for  more  than  this  principal.  We  are 
not  bound  to  recognize  or  enforce  a  vicious 
contract,  injurious  and  indeed  ruinous  to 
our  own  people,  except  upon  the  terms  and 
conditions  which  our  own  legislation  has 
imposed.  The  comity  due  from  one  state  to 
another  extends  not  so  far.  Story  on  Con- 
flict of  Laws,  p.  203.  The  usurious  contract 
in  this  case,  though  not  punishable  by  our 
law,  because  not  entered  into  in  Virginia, 
is  in  violation  of  our  law,  and  not  pro- 
tected by  any  other ;  and  in  such  case  the 
rule  must  be,  ^*magis  jus  nostrum  quam 
jus  alienum  servemus." 

I  am  therefore,  after  a  most  anxious  con- 
sideration of  the  whole  subject,  of  opinion 
that  the  Virginia  law  must  prevail ;  that 
the  decree  should  be  reversed,  and  the  in- 
junction dissolved  for  the  sum  o'f  5530  dol- 
lars, without  interest,  and  perpetuated  for 
the  residue. 

CABELL,  J.  I  concur  in  the  opinion  of 
the  president. 

Decree  of  superiour  court  of  chancery  re- 
versed, and  decree  entered,  dissolving  the 
injunction  as  to  the  sum  of  5530  dollars, 
the  principal  money  due  on  the  bond  for 
8000  dollars,  and  perpetuating  it  as  to  the 
residue. 

114  ^Callaway  Executory.  Alexander  &c. 

March.  1837.  RichmoDd. 

Equitable  Relief— Decree  by  Defaolt— Laches* -Cam  at 

o'r.— In  suit  by  legratee  against  executor,  for  an 
account,  and  payment  of  the  legracy.  subpoena  Is 
served  on  the  executor  in  June  1828 :  order  made 
for  account  In  October  1829  :  and  decree  by  default 
agrainst  the  executoi,  for  the  lesracy.  In  May  1881. 
Then,  executor  flies  bill  agralnst  legratee.  stating, 
that  complainant  is.  and  was  at  the  institution  of 
the  former  suit,  a  nonresident  of  the  state  ;  that 
shortly  after  the  subpoena  was  served  on  him.  he 


^Equitable  Relief-Decree  by  Default— Inches. -A  de- 
fendant upon  whom  process  has  been  served,  who 
wholly  nesrlects  his  defence,  or  contents  himself 
with  merely  writingr  to  a  lawyer  who  practices  in 
the  court  to  defend  him.  without  srivinir  him  any  in- 
formation about  his  defence,  or  inquirinar  whether 
he  is  attending  to  the  case,  is  not  entitled  to  relief 
agralnst  a  decree  by  default,  on  the  irround  of  sur- 
prise, however  grossly  unjust  the  decree  may  be. 
Hill  V.  Bowyer.  18  Gratt.  8«.  886.  citing  the  principal 
case  as  conclusive  authority  for  holdlnar  the  defend- 
ant bound  by  his  laches.  See  the  principal  case 
also  cited  in  Hubbard  v.  Yocum.  80  W.  Va.  754.  6  S. 
E.  Rep.  874. 

See  further,  foot-note  to  Hill  v.  Bowyer.  ISOratt 
866  :  monoirraphic  note  on  "Laches"  appended  to 
Peers  v.  Barnett.  12  Gratt,  410. 


wrote  to  an  attorney  practlBlnff  In  the  court,  re- 
questlnsr  him  to  file  his  answer  and  attend  to  the 
suit  for  him  ;  that  the  attorney  never  filed  the  an- 
swer or  attended  to  the  suit,  and  died  during  the 
progress  of  it.  complainant  being-  ignorant  of  his. 
neglect  or  of  his  death,  until  after  the  decree, 
otherwise  he  would  have  employed  other  counsel: 
that  though  the  commissioner's  notice  for  taking 
the  account  was  published  In  a  newspaper,  com- 
plainant, not  taking  that  paper,  never  saw  the 
notice  or  knew  of  the  proceedings  before  the 
commissioner  :  and  that,  on  a  fair  settlement, 
complainant  would  be  found  In  advance  to  his  tes- 
tator's estate  :  and  praying  an  injunction  to  re- 
strain proceedings  on  the  decree,  and  general 
relief.  Held,  upon  the  case  stated  in  the  bill,  the 
complainant  was  guilty  of  laches,  and  is  not  enti- 
tled to  relief. 
Decree- Surprise— Injunction. t— A  bill  of  Injunction 
will  lie  to  restrain  proceedings  on  a  decree  ob- 
tained by  surprise. 

James  Callaway  of  Bedford  county,  by 
his  last  will  and  testament,  gave  a  legacy 
of  /500.  to  his  daughter  Lucy  Callaway ; 
and  for  the  purpose  of  paying  all  his  debts 
and  legacies,  he  devised  and  bequeathed  to 
his  executors  a  large  property,  real  and 
personal,  to  be  sold,  or  otherwise  disposed 
of  or  managed,  as  to  them  should  seem  most 
meet  and  prudent.  Christopher  Clark, 
James  Steptoe,  William  Callaway,  Henry  P. 
Callaway,  John  Callaway  and  George  Calla- 
way qualified  as  executors.  Lucy  Calla- 
way, by  writing  under  her  hand  and  seal, 
assigned  her  legacy  of  ;f500.  to  Klizabeth 
Alexander;  who,  on  the  15th  of  January 
1828,    instituted    a    suit    in    the  superiour 

court   of  chancery   for  the  district  of 
115      Lynchburg,       *against      Christopher 

Clark  and  John  Callaway,  the  only 
surviving  executors  of  James  Callaway 
deceased,  and  against  the  surviving  sure- 
ties bound  in  the  bond  given  by  the  execu- 
tors, and  the  representatives  of  the  deceased 
sureties,  for  a  settlement  of  the  accounts 
of  the  executors,  and  payment  of  the  leg- 
acy of  ;f500.  assigned  by  Lucy  Callaway  to 
the  plaintiff.  The  subpoena  was  executed 
on  Christopher  Clark  the  25th  of  February 
1828,  and  on  John  Callaway  the  9th  of  June 
following.  The  bill  was  filed  at  July  rules 
1828;  and  by  an  amended  bill,  filed  in  Oc- 
tober 1829,  Lucy  Callaway  was  made  a  party 
defendant.  Christopher  Clark  died  pending 
the  suit,  and  his  death  was  suggested  on 
the  record  at  September  rules  1829.  At 
October  term  1829  (the  process  appearing 
to  have  been  duly  served  on  all  the  defend- 
ants, except  one  of  the  sureties,  who  was 
returned  no  inhabitant)  the  suit  was  dis- 
missed by  the  plaintiff  as  to  all  the  defend- 
ants, except  John  Callaway  the  surviving 
executor,  and  Lucy  Callaway.  Whereupon, 
the  cause  coming  on  for  hearing  *'upoD 
the  bill,  answer  of  Lucy  Callaway,  exhib- 
its, and  the  subpoena  executed  on  John 
Callaway,  *  *  the  court  ordered  that  one  of 
its  commissioners  should  take  and  report 
an  account  of  the  administration  of  James 
Callaway's  estate.  The  commissioner's  re- 
port stated,  that  under  this  order  he  had  is- 


tDecree— Surprise— Impeachment  by  Oriffhuri  BHI.— 

An  original  bill  will  lie  to  impeach  a  decree  on  the 
ground  that  It  was  obtained  by  surprise  or  mistake- 
To  sustain  this  proposition,  the  principal  case  Is 
cited  in  Anderson  v.  Woodford,  8  Leigh  829:  Hill  v. 
Bowyer.  18  Gratt.  876,  881.  884.  See  also.  Erwln  v. 
Vint.  6  Munf.  287. 

On  the  subject  of  Injunctions,  see  generally,  mon* 
ographlc  note  on  "Injunctions"  appended  to  Clay  tor 
V.  Anthony.  IB  Gratt.  618.  As  to  decrees,  see  gener- 
ally, monographic  note  on  "Decrees"  appended  to 
Evans  V.  Spurgin,  11  Gratt  616. 
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sued  his  notice  to  the  parties,  appointing* 
the  25th  of  March  1830  for  taking  the  ac- 
count; on  which  day  the  plaintiff  by  her 
counsel  attended  and  that  no  evidence 
being  adduced  except  the  deposition  of  Peter 
Saunders,  who  testified  that  he  had,  at  va- 
rious times,  paid  to  John  Callaway,  as  one 
of  the  executors  of  James  Callaway,  sums 
of  money  amounting  to  about  4800  dollars, 
towards  the  discharge  of  bonds  executed  for 
the  purchase  money  of  real  property  be- 
longing to  the  testator's  estate,  and  sold 
by  the  executors, — the  commissioner,  upon 
this  evidence,  had  debited  John  Callaway 
the  executor  with  4800  dollars,  and  credited 
him  with  240    dollars   commission  on 

116  that    amount,   leaving  a    balance  *in 
the   hands    of  the    executor,   due  the 

estate  of  his  testator,  of  4560  dollars.  It 
appeared  that  notice  to  the  executor  John 
Callaway,  of  the  time  and  place  of  taking 
the  deposition  of  Peter  Saunders,  had  been 
given  by  publication  for  four  successive 
weeks  in  a  newspaper  printed  in  the  town 
of  Lynchburg. 

The  court  of  chancery,  on  the  14th  of 
May  1831,  approving  the  commissioner's 
report,  decreed  that  the  defendant  John 
Callaway  should  pay  to  the  plaintiff  the 
sum  of  2066  dollars  67  cents,  with  interest 
on  1666  dollars  67  cents,  part  thereof,  from 
the  3l8t  of  December  1829  until  paid,  and 
costs;  but  the  plaintiff  was  not  to  have  the 
benefit  of  the  decree,  until  she  should  exe- 
cute to  the  said  defendant  a  refunding 
bond  in  a  penalty  equal  to  double  the 
amount  decreed. 

In  May  1832,  John  Callaway  filed  a  bill 
in  the  circuit  superiour  court  of  law  and 
chancery  for  the  town  of  Lynchburg, 
against  Elizabeth  Alexander  the  plaintiff, 
and  Lucy  Callaway  his  codefendant,  in  the 
suit  above  mentioned,  setting  forth  the 
proceedings  in  that  suit,  and  that  ao  exe- 
cution had  issued  upon  the  decree,  which 
had  been  levied  on  his  property.  The  bill 
stated  that  the  complainant  was,  at  the 
time  of  the  institution  of  the  former  suit, 
and  ever  since  had  been,  an  inhabitant  of 
North  Carolina,  and  when  the  process  was 
served  on  him,  was  on  a  visit  to  Virginia: 
that  shortly  after  the  service  of  the  proc- 
ess, he  wrote  to  Callohill  Mennis  esquire, 
an  attorney  practising  in  the  superiour 
court  of  chancery  of  Lynchburg,  requesting 
him  to  attend  to  the  suit  for  him,  and  to 
file  his  answer  therein,  which  the  com- 
plainant supposed  could  be  done  without  his 
personal  presence :  that  not  having  heard 
from  mr.  Mennis,  nor  learned  the  fact  that 
he  had  died  pending  the  suit,  the  com- 
plainant never  doubted  that  his  answer 
was  filed  and  his  business  properly  attended 
to,  and  therefore  gave  himself  no  farther 
trouble  about  the  suit,  of  the  state  and 
progress  of  which  he  had  no  knowledge 
until    he    learned  that    a    decree  had 

117  been    rendered    against    *him:     that 
had  the    complainant    been    apprised 

of  mr.  Mennis*s  death,  or  that  he  had  failed 
to  file  the  answer,  or  attend  to  the  case, 
he  would  have  employed  other  counsel: 
that,  as  the  case  was,  he  was  wholly  unrep- 
resented in  the  suit,  and  the  decree  was 
rendered  against  him  by  default:  that  he 
had    no  notice  or  knowledge,  either  of   the 


taking  the  deposition  of  Peter  Saunders, 
filed  in  the  cause,  or  of  the  settlement  be- 
fore the  commissioner ;  for  though  notices 
were  published  in  the  Lynchburg  newspa- 
pers, yet  the  complainant,  not  taking  any 
of  those  papers,  never  saw  the  notices :  that 
if  complainant  had  been  present  when  the 
account  was  taken,  he  could  have  shewn 
that  the  money  paid  him  by  Saunders  was 
duly  applied  to  the  payment  of  the  testa- 
tor's debts:  that  upon  a  full  and  fair  set- 
tlement, the  complainant  would  be  found 
in  advance  to  the  estate,  or  indebted  to  a 
very  small  amount,  if  indebted  at  all :  that 
claims  against  the  estate  were  still  out- 
standing, and  if  a  particular  claim  of  one 
Langhorne,  which  was  in  suit,  should  be 
recovered,  the  estate  in  complainant's 
hands  would  be  wholly  inadequate  to  the 
payment  of  the  debts.  Complainant  fur- 
ther charged  that  the  proceedings  in  the 
former  suit  were  irregular,  and  that  it  was 
not  competent  to  the  plaintiff  to  dismiss 
her  suit  (in  the  actual  state  of  the  cause) 
as  to  some  of  the  defendants,  and  forthwith 
take  it  up  for  hearing  as  to  the  others. 
Wherefore  the  bill  prayed,  that  Elizabeth 
Alexander  might  be  restrained  from  pro- 
ceeding on  the  decree  and  execution  afore- 
said, until  the  matter  could  be  heard  in 
equity ;  that  the  injunction  might  be  finallv 
perpetuated ;  and  general  relief. 

The  injunction  was  awarded. 

With  his  bill,  the  complainant  exhibited 
his  letter  to  Callohill  Mennis,  dated  the  2d 
of  September  1828;  which  contained  (inter 
alia)  the  following  instruction :  ^'Thereisa 
suit  brought  against  the  executors  of  James 
Callaway,  and  their  securities,  in  the 
118  superiour  court  of  chancery  *holden  in 
Lynchburg,  by  Elizabeth  Alexander, 
which  you  will  attend  to,  and  answer  her 
bill.  You  will  not  need  my  presence.  We 
have  no  funds  in  hand,  and  no  settlement 
has  as  yet  taken  place." 

Elizabeth  Alexander  never  answered  the 
bill. 

Lucy  Callaway  answered,  controverting 
the  alleged  irregularity  of  the  proceedings 
in  the  former  suit;  denying  that  on  a  fair 
settlement  of  his  accounts,  the  complain- 
ant would  be  found  either  in  advance  to  the 
estate,  or  indebted  only  to  a  small  amount; 
and,  on  the  contrary,  expressing  her  belief 
that  on  such  settlement  there  would  appear 
in  his  hands  a  balance  amply  sufiicient  to 
pay  the  legacy  bequeathed  to  her,  out  of  the 
funds  charged  with  the  payment  thereof. 

On  the  21st  of  June  1832,  the  court,  on 
the  motion  of  the  defendants,  dissolved  the 
injunction ;  and  on  the  petition  of  the 
plaintiff,  one  of  the  judges  of  this  court  al- 
lowed him  an  appeal  from  the  order  of  dis- 
solution. 

Leigh,  for  the  appellant. 

Grattan  and  Johnson,  for  the  appellees. 

TUCKER,  P.  I  have  struggled  hard  to 
sustain  the  appellant's  claim  to  be  heard 
in  opposition  to  the  decree  by  default,  but 
I  do  not  think  it  can  be  done.  ,The  appel- 
lant cannot  be  entitled  to  relief  after  his 
gross  neglect.  The  process  was  served 
upon  hini  in  June  1828;  the  bill  being  filed 
t>efore  the  return  day.  The  decree  for  ac- 
count was  not  entered  until  October  1829; 
so  that  he  had  15  months  to  file  his  answer. 
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His  counsel  could  not  file  one  for  him.  But 
it  is  said,  an  answer  was  hot  necessary;  a 
defence  before  the  commissioner  was  all 
that  was  necessary.  Admit  it:  but  how 
was  the  counsel  to  make  this  defence,  un- 
assisted by  his  client,  and  unsustained  by 
a  single  voucher?  The  sickness  or  death  of 
mr.  Mennis  was  not  then  the  true  cause  of 
the   appellants     being      undefended. 

119  Had  he  been    in    health,  *and  before 
the  commissioner,  he  could  have  made 

no  defence  for  him,  since  it  is  not  pretended 
that  he  was  furnished  with  information  or 
vouchers.  It  would  be  going  farther  than 
we  have  ever  gone  if  a  rehearing  were 
awarded  to  a  party  who  has  so  grossly  neg- 
lected his  defence.  I  consider  the  case  as 
analogous  to  injunctions  to  judgments  at 
law,  alleged  to  have  been  obtained  by  acci- 
dent or  surprise ;  and  I  am  not  of  opinion 
that  the  practice  of  the  court  would,  when 
most  loose,  have  justified  an  interference 
in  a  case  like  this.  Averse  as  I  am  to  too 
much  rigour  in  the  application  of  the  rule 
which  denies  relief  to  a  party  who  has 
neglected  his  defence,  we  should  fall, 
think,  into  the  opposite  error,  if  we  were 
to  indulge  a  party  who  has  utterly  neglected 
his  case  for  three  years,  having  in  the 
whole  course  of  that  time  neither  seen  or 
communicated  with  counsel,  nor  supplied 
him  with  a  voucher  or  an  account.  And  al 
though  it  may  be  true  that  he  never  heard 
of  the  notices  to  take  the  account  or  the 
deposition,  yet  as  he  knew  of  the  existence 
of  the  suit,  it  was  his  duty,  either  to  en- 
quire as  to  its  progress,  or  to  take  that 
newspaper  which  was  likely  to  give  infor- 
mation. The  provision  of  the  act  which 
declares  such  notices  valid  and  sufficient 
would  be  altogether  nugatory,  if  parties 
were  afterwards  permitted  to  deny  notice. 

As  to  the  form  of  this  proceeding,  I  see 
no  objection  (see  Sheldon  v.  Aland,  3  P. 
Wms.  110),  and  still  less  to  the  principle  of 
the  cases  of  Erwin  v.  Vint,  6  Munf.  267, 
and  Kemp.  v.  Squire,  1  Ves.  sen.  206. 
Those  cases  appear  to  me  to  sustain  the  true 
principles  of  equity,  which  relieves  against 
accident  and  surprise,  and  is  more  solicit- 
ous to  come  at  justice  between  the  parties 
than  to  adhere  to  a  harsh  and  rigorous  rule, 
which  in  very  many  instances  subserves 
the  views  of  the  sharper,  rather  than  make 
a  grain  of  allowance  for  omission  or  neg- 
lect. In  this  case  I  am  consoled  by  the 
hope  that  this  ample  estate  was  suffi- 

120  cient  to  pay   the  legacy  of  the  ♦testa- 
tor's daughter,  and  that  the  appellant 

is  in  no  danger  of  ultimate  loss.  At  least 
he  will  merit  it,  if  it  be  incurred,  t  am  of 
opinion  to  affirm  the  decree. 

BROCKENBROUGH,  J.  I  concur  in  the 
opinion  of  the  president. 

The  other  judges  concurring  in  the  opin- 
ion that  the  decree  should  be  affirmed,  it 
was  affirmed  accordingly. 


Goddin  v.  Crump  &c. 

March.  1887,  Richmond. 

Internal  Improvement  Company— Statute  Authorlzlnir 
Municipality  to  Subscribe  for  Stock  and  Levy  Tax 
for  PaymentTliereoff— Constitutionality.*— The  com- 


monwealth of  Virginia  having*  lonir  desired  to 
effect  a  complete  line  of  transportation  from  the 
navig^able  waters  of  the  Ohio  to  the  city  of  Rich- 
mond, and  havinff  with  this  view  constructed  cer- 
tain works  on  portions  of  the  route,  snbseqnently 
incorporates  a  joint  stock  company  to  accomplish 
the  object,  to  which  company  the  works  of  the 
commonwealth,  are  by  the  terms  of  the  act  of 
incorporation,  to  be  transferred  at  a  specified 
valuation,  and  in  which  company  the  common- 
wealth herself  becomes  a  larffe  stockholder.  The 
city  of  Richmond  having  been  incorporated  for 
municipal  purposes,  a  majority  of  her  citizens 
qualified  to  vote  for  members  of  the  common 
council  desire  that  the  corporate  authorities 
should  subscribe  for  a  large  number  of  shares  in 
this  joint  stock  company,  and  the  lesrlslature.  In 
accordance  with  their  desire,  pass  laws  authoriz- 
ing the  common  council  to  make  such  subscription. 
By  these  laws,  the  common  council  is  authorized 
to  borrow  money  to  effect  the  object,  and  to  levy, 
assess  and  collect  such  taxes  as  in  their  opinion 
will  be  necessary  for  the  purpose  of  payinir  the 
interest  and  redeeming  the  principal  of  any  loan 
which  may  be  effected.  This  authority  to  borrow 
money  and  levy  taxes  is  carried  into  effect  by 
an  ordinance :  and  under  the  ordinance  the  col- 
lector takes  the  property  of  a  citizen,  against 
whose  will  the  laws  authorizing  the  subscription 
were  passed,  who  refuses  to  pay  the  taxes 
levied  under  authority  of  these  laws,  upon  the 
ground  that  they  are  unconstitutional:  Huj). 
they  are  constitutional  and  valid:   dissentiente 

Bbookb.  J. 
121    *Saae -Statute     Authorising    Bank    to    Sob- 

scrllM  for  Stock  —  Constitutionality.  —  The 
subscribers  for  shares  in  the  joint  stock 
company  not  belnr  a  body  corporate  until  a 
certain  amount  should  have  been  subscribed, 
that  amount  is  made  up  in  part  by  a  sub- 
scription of  the  bank  of  Virflrinia.  This  sub- 
scription is  made  by  virtue  of  an  act  of 
assembly  giving  to  the  president  and  directors  of 
the  bank,  with  the  assent  of  the  stockholders  in 
g-eneral  meeting,  authority  to  make  the  subscrip- 
tion. It  is  objected  by  a  citizen  of  Richmond,  that 
the  city  has  no  authority  to  borrow  money  or  levy 
taxes  to  pay  her  subscription,  unless  the  company 
has  become  a  body  corporate,  and  that  it  is  not 
legally  incorporated,  because  its  Incorporation  is 
effected  by  the  subscription  of  the  bank  of  Vir- 
ginia, and  the  law  authorizing  that  subscription 
is  a  violation  of  the  bank  charter,  and  unconsti- 
tutional. But  Held,  the  law  giving'  authority  to 
the  bank  to  subscribe  is  constitutional,  and  the 
subscription  valid. 

As  eiirly  as  May  session  1784,  the  general 
assembly  passed  **an  act  for  clearing  and 
improving  the  navigation  of  James  river,'* 
by  which  a  company  was  incorporated  for 
that  purpose  by  the  name  of  The  James 
river  company.  XI  Hen.  Stat,  at  large 
4.^0.  Afterwards,  under  an  act  passed  the 
17th    February    1820,    a  compact  was  made 


*lntemal  Improvement  Company— ilunlcipal  Aid  —in 

Talcott   V.  Pine  Grove,  28  Fed.  Cas.  859,  Case  13.785, 
many  cases  are  cited.— amouff  them  the  principal 


case— to  sustain  the  constitutionality  of  statutes 
authorizing  municipal  aid  to  railroads.  Mr  Dillon 
—Dillon's  Mun.  CJorp.  (4th  Ed.),  p.  225,— says  that  the 
principal  case  is  the  earliest  case  on  this  subject 

Taxation— Delegation  of  Power.— The  power  of  the 
legislature  to  confer  the  authority  on  county  courts, 
city  councils,  corporations,  and  other  organized 
bodies  to  impose  local  taxes  for  local  purposes 
seems  well  settled.  See.  citing-  the  principal  case. 
Bull  V.  Read,  13  Gratt.  99  (see  also,  foot-note  to  this 
case) :  Gilkeson  v.  Frederick  Justices.  18  Gratt  583. 
584:  Langhorne  v.  Robinson.  90Gratt  064;  Kuhn  v. 
Bd.  of  Ed..  4  W.  Va.  512;  Talcott  v.  Pine  Grove.  23  Fed. 
Cas.  060.  Case  18.785;  foot-note  to  Case  of  County 
Levy.  5  Call  189:  foot-note  to  Harrison  Justices  v.  Hol- 
land. 8  Gratt  247.  See  the  principal  case  also  cited 
in  Sharpe  v.  Robertson.  5  Gratt.  042,  044. 

See  further,  monosrraphic  note  on  "CJonstitutlonal 
Law"  appended  to  Com.  v.  Adcock.  8  Gratt  601. 

Equity  Jurisdiction— Injunction.— The  jurisdiction 
of  a  court  of  equity  to  restrain  oflBcers  from  acting 
under  the  supposed  authority  of  a  statute,  the  con- 
stitutionality of  which  is  denied,  is  well  settled. 
See.  citing  the  principal  case.  Bull  v.  Read.  18  Gratt 
78.  87,  ^vlCl  foot-note\  Eyre  v.  Jacob,  14  Gratt  424,  and 
foot-note:  Redd  v.  Supervisors,  81  Gratt  698  (see  also, 
foot-note) ;  Blanton  v.  Southern  Fertilizing  CTo.,  77  Va. 
887:  S.  V.  R.  R.  C3o.  v.  Supervisors.  78  Va.  «7. 

On  the  subject  of  injunctions,  see  irenerally.  mono- 
graphic fioto  on  "Injunctions"  appended  to  Clay  tor 
V.  Anthony.  15  Gratt  518,  and.  as  to  equity  jurisdic- 
tion, see  monog-raphic  note  on  "JurisdicUou"  ap- 
pended to  Phippen  V.  Durham,  8  Gratt  457. 
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between  the  commonwealth  and  the  com- 
pany, by  which,  for  a  certain  considera- 
tion, the  works  of  the  company,  with  all 
tolls  arising  therefrom,  became  vested  in  the 
company  as  agents  in  trust  for  the  com- 
monwealth. When  this  act  passed,  it  was 
contemplated  that  the  commonwealth, 
through  the  company,  as  its  agent,  would 
improve  the  navigation  of  the  James  and 
Jackson's  rivers  from  tide  water  to  the 
mouth  of  Dunlap's  creek,  by  navigable 
canals  and  locks  where  necessary,  and 
would  make  a  convenient  road  thence  to  the 
great  falls  of  the  Kanawha  river,  and  make 
the  last  mentioned  river  conveniently  nav- 
igable from  the  great  falls  thereof  to  the 
river  Ohio.  Sess.  Acts  of  1819-20,  ch.  56, 
p.  39. 

On  the  16th  of  March  1832,  an  act  passed, 

declaring     that      the      measures     hitherto 

adopted   by    the  general    assembly   for  the 

purpose   of  connecting   the    tide  water    of 

James  river  with  the    navigable  wa- 

122  ters  of  the  Ohio  *had   been  found  in- 
adequate to  effect  that  object  by  such 

line  of  transportation  as  the  public  inter- 
est required,  and  that  it  was  deemed  expe- 
dient for  that  purpose  to  incorporate  a 
joint  stock  company,  to  which  the  interest 
of  the  commonwealth  in  the  James  river 
company  should  be  transferred,  at  a  fair 
value.  Under  this  act,  books  of  subscrip- 
tion were  to  be  opened  for  the  purpose  of 
raising  a  capital  stock  of  five  millions  of 
dollars,  in  shares  of  one  hundred  dollars 
each.  The  books  were  to  be  kept  open  for 
twenty  days,  and  if  within  that  time  three 
fifths  of  the  capital  stock  should  not  have 
been  subscribed  by  persons,  bodies  politic 
or  corporate,  other  than  the  commonwealth, 
they  were  to  be  again  opened,  and  might 
be  continued  open,  if  necessary,  until  the 
second  monday  in  December  following. 
When  the  books  were  opened,  the  state  was 
to  be  regarded  as  a  subscriber  for  ten  thou- 
sand shares  of  the  stock,  to  be  paid  for  by 
a  transfer  of  her  whole  interest  in  the  works 
and  property  of  the  James  river  company. 
No  person,  body  politic  or  corporate,  other 
than  the  commonwealth,  was  to  be  regarded 
as  a  valid  subscriber  for  any  share,  unless 
he  should  have  paid  thereupon,  into  the 
bank  of  Virginia  or  Farmers  banV  of  Vir- 
ginia, at  Richmond,  at  least  five  dollars  to 
the  credit  of  the  James  river  company,  and 
have  furnished  a  certificate  of  such  payment 
to  the  second  auditor.  When  three  fifths 
or  more  of  the  capital  stock  should  have 
been  subscribed  by  persons,  bodies  politic 
or  corporate,  other  than  the  commonwealth, 
having  paid  as  aforesaid  five  dollars  upon 
each  share,  then  the  subscribers  were  to 
stand  incorporated  by  the  name  of  The 
James  river  and  Kanawha  company ;  and 
the  commonwealth  was  then  to  be  regarded 
as  a  subscriber  for  so  much  of  the  five 
millions  as  should  not  have  been  subscribed. 
The  James  river  and  Kanawha  company 
were  by  this  act  charged  with  the  duty  of 
connecting  the  tid^  water  of  James  river 
with    the    navigable    waters   of    the 

123  Ohio,  by    one   of  three  *plans  of  im- 
provement, at  their  election ;  that  is 

to  say,  either  by  a  continuation  of  the  lower 
James  river  canal  to  some  suitable  point 
on  the  river  not  lower   that   Lynchburg,    a 


continued  railroad  from  the  western  termi- 
nation of  that  canal  to  some  convenient 
point  on  the  Great  Kanawha  river  below 
the  great  falls  thereof,  and  an  improvement 
of  the  Kanawha  river  from  thence  to  the 
Ohio,  so  as  to  make  it  suitable  for  steam- 
boat navigation ;  or  secondly,  by  a  contin- 
uation of  the  James  river  canal  as  afore- 
said, and  a  continued  railroad  from  its 
western  termination  to  the  Ohio  river;  or 
thirdly,  by  a  continued  railroad  from  Rich- 
mond to  the  Ohio  river.  Sess.  Acts  of 
1831-32,  ch.  82,  p.  73. 

By  an  act  passed  December  8th  1832,  the 
books  of  subscription  were  allowed  to  be 
continued  open  until  the  third  monday  in 
December  following.  Sess.  Acts  of  1832-33, 
ch.  87,  p.  55. 

During  this  session  of  the  general  assem- 
bly, to  wit,  on  the  13th  of  February  1833, 
an  act  passed  by  which,  after  reciting  that 
it  was  represented  to  the  general  assembly 
that  a  large  majority  of  the  citizens  of 
Richmond,  qualified  by  law  to  vote  for 
members  of  the  common  hall  of  said  city, 
were  of  opinion  that  it  was  expedient  for 
the  corporate  authorities  thereof  to  sub- 
scribe to  the  stock  of  the  James  river  and 
Kanawha  company,  and  further  reciting 
that  the  common  hall  of  the  city  were  not 
invested  with  the  necessary  authority  to 
effect  that  object, — it  was  enacted  that  the 
common  council  of  the  city  of  Richmond 
should  be  and  they  were  thereby  authorized, 
if  to  them  it  should  seem  proper,  to  sub- 
scribe, on  behalf  of  the  corporation  of  said 
city,  for  stock  in  the  James  river  and  Ka- 
nawha company,  to  an  amount  not  exceeding 
the  sum  of  four  hundred  thousand  dollars, 
and  that  they  should  be  farther  authorized 
to  borrow  from  time  to  time,  on  behalf  of 
said  corporation,  such  sums  of  money  as 
would  be  required  to  effect  that  object,  and 
to  levy,  assess  and  collect  such  taxes 
124  *as  would  in  their  opinion  be  neces- 
sary for  the  purpose  of  paying  the 
interest  and  redeeming  the  principal  of 
any  loan  which  the  said  common  council 
might  negotiate  by  virtue  of  that  act. 
Sess.  Acts  of  1832-33,  ch.  91,  p.  57. 

At  the  same  session,  to  wit,  on  the  16th 
of  February  1833,  another  act  passed,  de- 
claring that  the  president  and  directors  of 
the  bank  of  Virginia,  by  and  with  the  as- 
sent of  the  stockholders  of  that  bank,  duly 
given  in  general  meeting,  and  the  presi- 
dent and  directors  of  the  Farmers  bank  of 
Virginia,  by  and  with  the  assent  of  the 
stockholders  of  that  bank,  duly  given  in 
general  meeting,  shall  each  have  full  power 
and  authority  to  subscribe  for  any  number 
of  the  shares  of  the  stock  of  the  James 
river  and  Kanawha  company,  not  exceeding 
five  thousand,  and  each  of  the  banks  so 
subscribing  may  hold  and  enjoy,  sell  and 
transfer,  the  stock  subscribed  for,  upon  the 
same  terms  and  conditions  as  other  stock- 
holders in  the  said  company :  provided  that 
the  assent  of  the  stockholders  required  by 
the  act  shall  be  given  at  a  general  meeting 
called  for  the  special  purpose  of  taking  into 
consideration  the  provisions  thereof, 
after  due  notice  given  in  the  manner  pro- 
vided by  the  respective  charters  of  the 
banks;  and  that  no  such  assent  shall  be 
valid,    unless    a    majority    of  all  the  votes 
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which  the  stockholders,  for  the  time  being, 
of  the  said  banks  respectively  may  lawfully 
give,  shall  concur  therein.  Sess.  Acts  of 
1832-3,  ch.  89,  p.  56.  By  a  separate  act  it 
was  provided  that  the  bank  of  Virginia  and 
Farmers  bank  of  Virginia  should  each  have 
power  to  augment  its  capital  stock  to  the 
amount  of  any  subscription  which  the 
stockholders  of  such  bank  might  make  to 
the  capital  stock  of  the  James  river  and 
Kanawha  company;  and  it  was  further 
provided  that  each  of  the  said  banks  should 
have  authority  to  sell  and  dispose  of  such 
increased  number  of  shares,  in  the  manner 
its  president  and  directors  should  deem 
most   conducive    to    the    interest    of 

125  *the  existing  stockholders  thereof  and 
their      assigns,    and    to    the    public 

convenience.     Sess.  Acts  of  1832-3,  ch.    90, 
p.  56. 

A  general  meeting  of  the  stockholders  of 
the  bank  of  Virginia  was  held  at  the  bank, 
in  conformity  to  a  call  by  a  competent 
number  of  said  stockholders,  on  monday 
the  27th  of  May  1833,  for  the  purpose  of 
deciding  on  the  expediency  of  a  subscrip- 
tion on  the  part  of  the  bank  to  the  James 
river  and  Kanawha  company,  and  on  the 
propriety  of  increasing  the  capital  stock 
of  the  bank,  as  the  condition  of  such  sub- 
scription. The  meeting  was  continued  by 
adjournment  to  the  next  day,  the  28th  of 
May  1833,  when  a  preamble  and  resolutions 
were  adopted,  setting  forth,  that  it  ap- 
pearing that  the  whole  number  of  votes 
which  might  lawfully*  be  given  by  the 
stockholders,  other  than  the  state,  upon  the 
stock  of  this  bank  is  4593,  and  the  whole 
number  of  votes  which  the  treasurer  may 
lawfully  give  at  this  meeting,  on  behalf  of 
the  state,  is  one  third  of  the  whole  num- 
ber of  votes  given  at  this  meeting,  or  one 
half  the  number  of  votes  given  by  the  other 
stockholders,  that  is  to  say,  is  1058  votes, 
so  that  a  majority  of  all  the  votes  which  the 
stockholders,  for  the  time  being,  of  this 
bank  may  lawfully  give  is  2826;  and  it 
further  appearing  that  the  votes  given 
against  the  subscription  are  104,  that  the 
votes,  other  than  those  given  by  the  treas- 
urer in  favour  of  the  subscription  are  2012, 
which  added  to  the  votes  given  by  the 
treasurer,  also  in  favour  of  the  subscrip- 
tion, make  3070,  so  that  the  subscription 
authorized  by  the  act  of  assembly  has  been 
sanctioned  by  more  than  a  majority  of  all 
the  votes  which  th^  stockholders  for  the  time 
being  may  lawfully  give:  it  was  therefore 
resolved  that  the  president  and  directors  of 
the  bank  be  authorized  and  requested  to 
subscribe,  in  behalf  of  the  president,  di- 
rectors and  company  of  this  bank,  for  5000 
shares  of  the  stock  of  the  James  river  and 
Kanawha  company;  and  it  was  further 
resolved    that    they     be      authorized 

126  *to  increase  the  capital  stock  of  this 
bank  to  the  amount  of  the  subscrip- 
tion aforesaid,  and  from  time  to  time  to  sell 
and  dispose  of  the  increased  number  of 
shares,  in  such  manner  as  they  shall  deem 
most  conducive  to  the  interest  of  the  present 
stockholders  and  their  assigns.  After- 
wards, to  wit,  at  a  meeting  of  the  presi- 
dent and  directors  of  the  bank  held  the  4th 
of  June  1833,  the  president   was  instructed 


to  make  the  subscription ;  and  it  was  made 
accordingly,    on  the  31st  of  July  1833. 

In  the  mean  time,  to  wit,  on  the  8th  of 
March  1833,  the  city  of  Richmond,  by  the 
chamberlain  of  the  city,  made  her  sub- 
scription of  4000  shares. 

At  the  ensuing  session  of  the  general  as- 
sembly, which  commenced  in  December  1833, 
the  books  of  subscription  were  authorized 
to  be  kept  open,  by  one  act  until  the  last 
day  of  that  session,  and  by  another  until 
the  thirty-first  day  of  December  1834.  Sess. 
Acts,  of  1833-4,  ch.  87,  88.  p.  101.  By  the 
last  mentioned  act  it  was  provided  that  any 
person,  body  politic  or  corporate,  should  be 
regarded  as  a  valid  subscriber,  who  should 
have  paid  one  dollar  or  more  upon  each 
share  subscribed  by  him,  either  into  the 
bank  of  Virginia  or  Farmers  bank  of  Vir- 
ginia, or  into  any  of  their  offices  of  dis- 
count and  deposite,  or  to  any  agent 
appointed  to  receive  the  same,  and  should 
have  furnished  evidence  of  such  payment 
to  the  second  auditor.  And  it  was  de- 
clared that  when  one  half  or  more  of  the 
capital  stock  of  the  company  should  have 
been  subscribed  by  persons,  bodies  politic 
or  corporate,  other  than  the  commonwealth, 
then  the  commonwealth  should  be  regarded 
as-  a  subscriber  for  the  residue  of  the  five 
millions. 

On  the  5000  shares  of  stock  subscribed 
by  the  bank  of  Virginia,  the  sum  of  500O 
dollars  was  paid  the  24th  of  June  1834; 
and  on  the  4000  shares  subscribed  by  the 
city  of  Richmond,  the  sum  of  4000  dollars 
was  paid  the  4th  of  November  1834. 
127  *At  the  succeeding  session  of  the 
general  assembly,  the  books  of  sub- 
scription were  again  authorized  to  be  kept 
open,  by  one  act  until  the  15th  of  January 
1835,  by  another  until  the  first  day  of  Feb- 
ruary 1835,  and  by  another  until  the  twenty- 
second  day  of  February  1835.  Sess.  Acts 
of  1834-5,  ch.  79,  80,  81,  pp.  69,  70. 

The  last  act  was  passed  the  24th  of  Jan- 
uary 1835.  It  recited  that  it  was  represented 
to  the  general  assembly,  that  a  large  major- 
ity of  the  citizens  of  Richmond  qualified  by 
law  to  vote  for  members  of  the  common  hall 
of  said  city,  and  owning  much  the  greater 
part,  in  value,  of  all  the  property  real  and 
personal  therein,  were  desirous  that  the 
corporate  authorities  thereof  should  make 
an  additional  subscription  to  the  stock  of 
the  James  river  and  Kanawha  company, 
not  exceeding  seven  thousand  five  hundred 
shares;  and  it  was  deemed  expedient  to 
authorize  the  said  subscription  in  part,  and 
to  authorize  a  further  subscription  on  the 
part  of  the  commonwealth.  It  was  there- 
upon enacted  that  the  common  council  of 
the  city  of  Richmond,  in  common  hall  as- 
sembled, should  be  and  they  were  thereby 
authorized,  if  to  them  it  should  seem  proper, 
to  subscribe  on  behalf  of  the  corporation  of 
said  city  for  stock  in  the  James  river  and 
Kanawha  company,  to  an  amount  not  ex- 
ceeding the  sum  of  250,000  dollars,  in  addi- 
tion to  the  sum  of  400,000  dollars  which  they 
were  previously  authorized  to  subscribe. 
The  common  council  were  authorized  to 
borrow  from  time  to  time,  on  behalf  of  the 
corporation,  such  sums  of  money  as  would 
be  required  to  effect   the   object   aforesaid. 


858 


8  LEIGH 


GoDDiN  V,  Crump  Ac. 


128-130 


and  to  levy,  assess  and  collect  such  taxes  as 
in  their  opinion  would  be  necessary  for  the 
purpose  or  paying  the  interest  and  redeem- 
ing the  principal  of  any  loan  which  might 
be  negotiated  by  virtue  of  this  act.  It  was 
declared  that  any  person  being  an  inhabi 
tant  of  the  city  of  Richmond,  or  owning 
property  therein  liable  to  be  taxed  by  the 
corporate  authority,  who  might  have 
subscribed  in  his  own  right  for 
128  -  *^any  stock  of  the  company,  should  be 
at  liberty  to  withdraw  his  subscrip- 
tion or  any  part  thereof,  prior  to  the  27th 
of  January  1835,  in  person  or  by  attorney ; 
and  thereupon  the  money  paid  by  him  upon 
the  subscription  so  withdrawn  was  to  be 
returned  to  him.  And  then  it  was  provided 
that  when  two  fifths  or  more  of  the  capital 
stock  of  the  company  should  have  been  sub- 
scribed by  persons,  bodies  politic  or  corpo- 
rate, other  than  the  commonwealth,  the 
commonwealth  should  be  regarded  as  a  sub- 
scriber for  the  residue  of  the  five  millions, 
including  the  improvements  surrendered  to 
the  company  at  one  million  of  dollars. 

On  the  21st  of  February  1835.  the  cham- 
berlain of  the  city  of  Richmond  subscribed 
'*for  so  many  shares  as  will  make  the  sub- 
scription on  the  part  of  individuals,  bodies 
politic  and  corporate,  other  than  the  com- 
monwealth, equal  to  the  sum  of  two  millions 
'of  dollars:  provided  the  amount  of  said 
shares  shall  not  exceed  the  sum  of  250,000 
dollars.*'  Under  this  subscription,  the  city 
of  Richmond  was  certified  to  be  a  sub- 
scriber, in  addition  to  the  4000  shares  previ- 
ously subscribed,  for  1773  shares,  on  which 
there  was  paid  on  the  said  21st  of  February 
1835  the  sum  of  2500  dollars. 

In  July  1836  a  bill  was  exhibited  to  the 
circuit  superiour  court  of  Henrico  by  John 
Goddin,  who  sued  as  well  for  himself  as 
for  and  on  behalf  of  numerous  other  citizens 
and  inhabitants  of  the  city  of  Richmond, 
and  owners  of  real  property  therein,  who 
bad  not  consented  to  the  proceedings  com- 
plained of  in  the  bill,  and  who  might 
choose  to  come  in  under  it,  contributing 
their  proportion  of  the  costs  of  the  suit. 
The  bill  set  forth  that  the  act  of  February 
13,  1833,  providing  for  a  subscription  by 
the  corporation  of  Richmond  to  an  amount 
not  exceeding  400,000  dollars,  and  the  act 
of  January  24,  1835,  providing  for  a  further 
subscription  by  the  said  corporation  to  an 
amount  not  exceeding  250,000  dollars 
129  in  addition  to  the  400,000  MoUars, 
were  both  passed  without  the  consent 
and  against  the  will  of  the  complainant, 
who  was  at  the  time  a  citizen  and  inhabi- 
tant of  Richmond,  and  the  owner  of  real 
property  therein ;  and  that  the  common 
council  of  Richmond  in  common  hall  as- 
sembled, in  pursuance  of  the  authority  sup- 
posed to  be  vested  in  them  by  the  said  acts 
of  assembly,  had,  without  the  consent  and 
against  the  will  of  the  complainant,  he  still 
being  a  citizen  and  inhabitant  of  the  said 
city  and  the  owner  of  real  property  therein, 
subscribed  tor  stock  in  the  said  James  river 
and  Kanawha  company  to  the  amount  of 
650,000  dollars,  and  nad  also,  without  the 
consent  and  against  the  will  of  the  com- 
plainant, passed  an  ordinance  on  the  13th 
of  April  1835,  providing  for  the  payment  of 
the  interest  and  redemption  of  the  principal 


moneys  borrowed  or  to  be  borrowed  to  pay 
the  subscription  of  the  said  corporation  to 
the  stock  of  the  James  river  and  Kanawha 
company,  by  which  ordinance  it  is  pro- 
vided that,  besides  the  taxes  necessary 
for  the  usual  and  ordinary  expenses  of 
the  said  city,  there  shall  be  levied,  as- 
sessed and  paid,  for  the  year  1835,  five  cents 
on  every  100  dollars  in  the  valuation  of  all 
lands,  tenements  and  improvements  within 
the  city  of  Richmond ;  and  for  the  purpose 
of  enabling  the  collector  to  demand,  col- 
lect and  receive  said  tax  as  soon  as  con- 
venient, it  shall  be  the  duty  of  the  assessor 
forthwith  to  furnish  the  collector  with  a 
list  of  all  the  owners  of  real  estate  within 
the  limits  of  the  city,  liable  to  said  tax, 
with  the  amount  thereof,  and  the  valuation 
of  each  lot,  tenement  and  improvement; 
and  it  shall  be  the  duty  of  the  said  collector 
to  proceed  immediately  in  the  collection  of 
the  said  tax,  and  to  pay  the  amount  so  col- 
lected to  the  chamberlain  of  the  city ;  and 
the  chamberlain  shall  pay  over  to  the  com- 
missioners of  the  sinking  fund  all  taxes 
collected  and  received  by  virtue  of  the  said 
ordinance,  for  the  payment  of  the  in- 
130  terest  and  gradual  redemption  *of 
all  loans  made  to  pay  the  city  sub- 
scription to  the  stock  of  the  James  river 
and  Kanawha  company.  And  the  com- 
plainant set  forth  that  he  was  advised, 
and  therefore  charged,  that  the  legislature 
of  Virginia  had  no  constitutional  power  to 
pass  the  acts  of  assembly  of  the  13th  of 
February  1833  and  of  the  24th  of  January 
1835,  and  therefore  that  the  said  acts  con- 
ferred no  authority  on  the  common  council 
of  Richmond  to  pass  the  said  ordinance  of 
the  13th  of  April  1835. 

Nevertheless  (the  bill  stated)  the  extra 
tax  on  the  complainant's  real  property 
lying  within  the  city  of  Richmond, 
amounting  to  the  sum  of  three  dollars  90 
cents,  was  assessed  under  the  supposed  au- 
thority of  the  said  ordinance,  for  the  pur- 
pose of  providing  a  fund  for  the  payment 
of  the  interest  and  the  redemption  of  the 
principal  of  the  moneys  borrowed  or  to  be 
borrowed  to  pay  the  subscription  to  the 
stock  of  the  James  river  and  Kanawha 
company ;  and  the  complainant  refusing  to 
pay  the  same,  George  P.  Crump,  the  col- 
lector of  the  taxes  for  the  city  of  Richmond, 
distrained  a  negro  man  slave  named  Harry, 
the  property  of  the  complainant,  and  took 
the  said  slave  into  his  possession,  and  has 
advertised  him  for  sale  to  raise  the  said 
tax. 

Besides  insisting  on  the  unconstitution- 
ality of  the  acts  of  assembly  providing  for 
subscriptions  by  the  common  council  of 
Richmond,  the  validity  of  those  subscrip- 
tions was  controverted  on  the  further 
ground  that  valid  subscriptions  had  not 
been  made  within  the  time  prescribed,  to  a 
sufficient  amount  to  incorporate  the  com- 
pany. The  bill  particularly  assailed  the 
validity  of  the  subscription  made  by  the 
bank  of  Virginia. 

George  P.  Crump,  collector  for  the  city 
of  Richmond,  and  the  common  council  of 
said  city  were  made  defendants,  and  an 
injunction  prayed  for,  to  restrain  Crump 
from  making  sale   of   the  slave  Harry,  and 
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to   restrain   the   common   council  from  en- 
forcing their  ordinance  aforesaid. 

131  *Crump   and    the   common    council 
answered,  insisting  that   the  stock  of 

the  James  river  and  Kanawha  company 
was  regularly  subscribed  according  to  the 
terms  of  the  charter,  and  that  the  company 
is  in  lawful  operation  as  a  corporate  body. 
They  admitted  that  the  ordinance  aforesaid, 
and  the  acts  of  assembly  on  which  it  was 
founded,  were  passed  against  the  wishes  of 
the  plaintiff  and  of  many  other  inhabitants, 
voters  and  owners  of  property  in  the  city, 
and  without  their  assent  individually  given 
to  those  acts.  But  they  stated  that  the  acts 
of  assembly,  though  opposed  by  a  minority 
of  the  inhabitants,  were  passed  on  the  pe- 
tition and  with  the  approbation  of  the  com- 
mon council  of  the  city,  and  of  a  large 
majority  of  the  house  keepers,  freeholders 
and  voters  of  the  said  city.  And  they  in- 
sisted that  the  acts  were  constitutional  and 
valid  acts,  and  therefore  the  ordinance  law- 
ful and  proper  to  be  enforced. 

The  various  acts  of  assembly  referred 
to  in  the  bill  and  answer,  the  other 
acts  of  assembly  concerning  the  James 
river  company,  the  James  river  and 
Kanawha  company,  the  city  of  Richmond 
and  the  bank  of  Virginia,  and  such 
other  acts  of  assembly  as  either  party 
might  think  pertinent  to  the  matters  in 
issue,  were  by  agreement  of  the  parties  al- 
lowed to  be  read  from  the  statutes,  without 
being  copied  into  the  record.  Among  the 
exhibits  there  was  one  shewing  that  besides 
the  first  instalment  of  5000  dollars  paid  the 
24th  of  June  1834  on  account  of  the  sub- 
scription made  by  the  bank  of  Virginia, 
there  was  afterwards  paid,  on  account  of 
the  said  subscription,  a  second  instalment 
of  10,000  dollars  on  the  30th  of  June  1835, 
and  a  third  instalment  of  25,000  dollars  on 
the  30th  of  November  1835 ;  and  these  pay- 
ments constituted  items  in  the  general 
statement  of  the  concerns  of  the  bank, 
which  were  laid  before  the  stockholders  ac- 
cording to  lawt  at  each  successive  general 
meeting. 

132  *The  cause  came  on  to  be   heard  by 
consent    of   parties,    and  the  circuit 

court  being  of  opinion  that  the  James  river 
and  Kanawha  company  had  been  duly  in- 
corporated, and  that  the  corporation  of 
Richmond  had  lawful  authority  to  pass  the 
ordinance  and  enforce  the  collection  of  the 
tai(es  thereby  imposed,  refused  the  injunc- 
tion prayed  for,  and  decreed  that  the  bill 
of  the  plaintiff  be  dismissed.  From  which 
decree  an  appeal  was  allowed. 

In  this  court,  the  cause  was  argued  by 
Taylor  and  Leigh  for  the  appellant,  and 
Johnson  for  the  appellees,  upon  the  follow- 
ing points  made  by  the  appellant: 

I.  That  the  acts  authorizing  the  common 
council  of  the  city  of  Richmond  to  subscribe 
650,000  dollars  to  the  stock  of  the  James 
river  and  Kanawha  company,  to  borrow  the 
money,  and  to  levy  taxes  on  the  city  to  pay 
the  interest  and  redeem  the  principal,  are 
unconstitutional. 

II.  That  the  James  river  and  Kanawha 
company  is  not  a  constitutionally  incorpo- 
rated company,  because  the  incorporation 
has  been  consummated  only  by  the  sub- 
scription of  the   bank  of  Virginia,  and  the 


law  authorizing  that  subscription  is  a  vio- 
lation of  the  bank  charter,  and  unconstitu- 
tional. 

III.  That  the  company  is  not  a  constitu- 
tionally incorporated  company,  because  its 
incorporation  has  been  effected  by  a  series 
of  enactments  altering  the  charter  of  the 
company  and  changing  the  contracts  of 
those  who  subscribed  for  the  stock,  which 
enactments  arc  in  violation  of  that  provi- 
sion of  the  constitution  of  the  United 
States,  of  the  constitution  of  Virginia, 
which  inhibits  the  legislature  from  passing 
any  law  impairing  the  obligation  of  con- 
tracts. 

In  the  view  which  the  court  took,  the 
third  objection,  not  being  made  by  the  par- 
ties themselves  whose  contracts  were  said 
to  have  been   altered,  could  not  avail 

133  the  ^appellant   here.     The  report   of 
the  arguments  of  counsel  is  therefore 

confined  to  the  first  and  second  questions. 

Taylor  for  the  appellant.  I.  The  acts  of 
the  13th  of  February  1833  and  24th  of  Jan- 
uary 1835  are  not  consistent  with  the 
first  two  articles  of  the  bill  of  rights  of 
Virginia.  If  the  court  shall  be  satisfied  of 
this,  it  is  its  duty  to  pronounce  the  acts 
void,  as  was  done  by  the  general  court  in 
Kamper  v.  Hawkins,  1  Va.  Cas.  20,  and  by 
this  court  in  The  Attorney  General  v. 
Broaddus  &  wife,  6  Munf.  116. 

There  must  be  some  limit  to  the  power  of 
the  legislature  to  impose  taxes  on  the  prop- 
erty of  citizens  of  the  state.  And  there 
must  be  a  constitutional  control  to  keep  the 
exercise  of  the  power  within  that  limit. 

It  would  be  manifestly  an  invasion  of  the 
principle  of  property,  and  in  the  highest 
degree  unjust,  to  tax  property  in  one  part 
of  the  state  and  not  in  another,  for  the 
support  of  government.  It  would  be  equally 
an  invasion  of  the  principle  of  property, 
to  impose  a  tax  of  any  kind  on  the  property 
in  one  city  or  county,  to  be  applied  to  the 
support  of  the  police  in  another  city  or 
county.  The  support  of  the  government  or 
of  the  police  should  be  drawn  from  the  cit- 
izens of  the  state,  city  or  county  for  whose 
protection  and  benefit  that  government  or 
police  is  established. 

By  the  acts  in  question,  the  legislature 
has  authorized  the  common  council  of  Rich- 
mond to  tax  the  properly  of  the  appellant 
and  the  other  citizens  of  Richmond,  to  the 
amount  of  650,000  dollars,  to  dig  a  canal  or 
make  some  other  line  of  transportation 
from  the  western  boundary  of  Virginia  to 
the  city  of  Richmond.  That  the  legislature 
could  not  itself  impose  a  tax  on  the  prop- 
erty of  the  citizens  of  Richmond  alone,  to 
be  applied  to  the  James  river  and  Kanawha 
improvement,  is  supposed  to  be  clear.  And 
is  it  not  a  solecism  to  assert  that  the  legis- 
lature can  confer  on  others  a  power  with 
*  respe^ct  to  a  third  person,  which  it  does 

134  not  itself  possess?  Nemo  *dat  qui 
non  habet.  Besides,  this  is  in  viola- 
tion of  a  principle  that  lies  at  the  founda- 
tion of  all  free  government.  The  legislature 
is  not  itself  the  supreme  power  of  the  state. 
It  has  only  a  delegated  power  to  act  for  the 
constituent  body ;  and  that  power  it  cannot, 
in  the  whole  or  in  part,  delegate  over  to 
others. 

The  only  ground  on   which   it  can  be  at- 
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tempted  to  support  the  acts  in  question,  is 
the  leg^l  fiction  that  a  corporate  body  is  a 
moral  person,  that  may  in  many  respects 
be  considered  as  an  individual,  and  the  acts 
of  the  majority  as  the  acts  of  the  whole. 
The  question  then  presents  itself,  what  au- 
thority can  the  legislature  confer  on  an  in- 
corporated town? 

In  Virginia,  as  in  every  other  country  at 
all  extensive,  there  must  be  local  divisions, 
as  counties  and  cities.  And  from  the  ne- 
cessity of  the  thing,  there  must  be  public 
bodies  with  limited  jurisdictions  over  these 
districts,  for  the  purpose  of  ordinary  police, 
attending  to  roads  and  bridges,  providing 
for  the  poor  &c.  and  (in  towns  where  the 
population  is  crowded)  the  regulation  of 
markets,  the  paving  and  lighting  the 
streets,  guarding  against  fires  and  putting 
them  out  &c.  But  all  these  powers  being 
against  common  right,  the  legislature, 
from  the  nature  of  the  thing,  are  limited 
to  the  objects  for  which  such  corporations 
or  limited  jurisdictions  are  necessarily  cre- 
ated. The  inhabitants  of  counties  and 
towns  are  still  citizens  of  Virginia,  and 
cannot,  by  any  act  of  the  legislature*,  be 
deprived  of  their  rights  as  citizens. 

Richmond  was  a  town  and  had  many  in- 
habitants, before  it  was  incorporated.  The 
charter  confined  the  corporate  powers 
strictly  to  objects  that  were  obviously  cor- 
porate, and  gave  no  authority  to  tax  the 
citizens  a  single  dollar,  but  for  those  ob- 
jects. Suppose  the  charter  had  given  au- 
thority to  the  common  council  to  lay  down 
railroads  or  dig  canals,  hundreds  of  miles 
off,  or  even  a  single  inch  beyond  the 
135  limits  of  the  corporation ;  *or  to  en- 
gage in  speculations  within  it,  such 
as  mills,  manu&ctories,  and  the  like :  can 
it  be  doubted  that  such  a  power  ought  to  be 
considered  as  beyond  the  legitimate  objects 
of  incorporation,  as  against  common  i4ght, 
and  as  depriving  those  who  choose  to  reside 
in  the  city,  of  their  rights  as  citizens?  But 
the  legislature  of  that  day  had  no  idea  of 
granting  such  powers.  The  first  attempt 
to  grant  them  was  made  by  the  acts  in 
question. 

It  will  however  be  said,  the  majority 
must  govern.  What  majority?  The  ma- 
jority of  the  people  in  Virginia?  No :  the 
majority  of  individuals  in  Richmond.  Sup- 
pose a  majority  of  the  common  council  and 
of  the  freemen  of  the  city  concur  in  the 
opinion  that  the  property  of  all  the  citizens 
be  taxed,  but  most  unequally  and  unjustly 
taxed,  for  the  James  and  Kanawha  im- 
provement; could  not  those  who  were  un- 
justly and  oppressively  taxed  complain  that 
the  bill  of  rights  of  Virginia  had  been  vio- 
lated in  their  persons?  To  the  benefit  of 
this  bill  of  rights  every  citizen  is  entitled, 
and  he  cannot  be  deprived  of  it  by  the  leg- 
islature, or  a  majority  of  the  common  coun- 
cil, or  a  majority  of  the  freemen  of  the 
city,  nor  by  all  together.  Yet  injustice 
such  as  this  has  been  committed,  not  be- 
tween the  citizens  of  Richmond,  but  be- 
tween them  and  the  owners  of  property  on 
the  line  of  the  James  and  Kanawha  im- 
provement. The  property  of  the  citizens 
of  Richmond,  the  willing  and  the  unwilling, 
has  been  taxed,  while  the  property  of  the 
citizens   of   Goochland,     Fluvanna,    Albe- 


marle, and  other  counties  on  the  line  of  the 
improvement  (which  must  be  improved  in 
value,  if  the  property  in  Richmond  shall 
be)  has  not  been  taxed.  Who  can  bear  the 
injustice  of  these  acts?  The  power  of 
mortgaging  the  property  of  a  minority,  to 
its  utmost  extent,  is  given  to  a  majority, 
who  may  act  as  they  suppose  for  the  best, 
in  regard  to  what  is  not  their  own,  and 
who,  if  the  speculation  turns  out  a  ruinous 
one,  can  only  cry  out,  **we  are  sorry 

136  for  *it.*'  It  may  be  said,  this  ad- 
venture will  be  profitable.  The  ap- 
pellant and  others  think  not.  At  best, 
however,  it  is  mere  matter  of  speculation, 
and  the  property  of  the  appellant  should 
not  be  placed,  against  his  will,  on  the  haz- 
ard of  a  die. 

II.  The  act  of  assembly  of  the  16th  of 
February  1833,  giving  authority  to  the 
banks  to  subscri^,  is  unconstitutional  and 
void,  and  the  subscription  made  under  it  is 
void.  This  act  violates  the  10th  section  of 
the  first  article  of  the  federal  constitution. 

The  act  incorporating  the  bank  is  a  con- 
tract entered  into  between  the  state  and  the 
stockholders.  Fletcher  v.  Peck,  6  Cranch 
87;  The  State  of  New  Jersey  v.  Wilson, 
7  Cranch  164;  Terrett  v.  Taylor,  9  Cranch 
43;  Dartmouth  College  v.  Woodward,  4 
Wheat.  518;  Green  v.  Biddle,  8  Wheat.  1. 

The  charter  of  the  bank  is  not  only  a 
contract  between  the  state  and  the  stock- 
holders, but  between  the  state  and  each 
stockholder.  The  10th  article  of  the  8th 
section  provides  that  the  corporation  shall 
not  be  at  liberty  to  purchase  any  public 
stock  whatever,  except  their  own  bank 
stock.  2  Rev.  Code,  ch.  193,  p.  73.  The 
exception  proves  what  is  meant  by  the  term 
public  stock,  and  shews  it  is  any  stock  cre- 
ated by  act  of  assembly.  The  same  article 
also  prohibits  the  bank  from  dealing  in  any 
thing  except  bills  of  exchange,  gold  or  sil- 
ver bullion  &c.  plainly  shewing  that  the 
capital  of  the  bank  was  to  be  confined  to 
banking  operations  only.  The  11th  article 
of  the  same  section  shews  the  power  which 
the  legislature  meant  to  retain,  and  the 
only  power  that  they  meant  to  retain,  which 
is  to  authorize  the  bank  to  make  loans  to 
a  state  or  government. 

If  the  legislature  can  infringe  funda- 
mental articles  in  the  charter  of  the  bank, 
against  the  will  of  a  minority  of  the  stock- 
holders, why  was  the  power  retained  by  the 
legislature  to  authorize  the  bank  to  make 
loans  to  a  state  or  government?    The 

137  legislature   surely  did  not  *mean,  at 
any  time  or  under  any  circumstances, 

to  coerce  the  stockholders,  against  the  will 
of  a  majority,  to  make  a  loan  to  any  state 
or  government. 

The  injustice  of  this  subscription,  in  re- 
lation to  many  of  the  stockholders,  is  great 
and  manifest.  The  widow  and  orphan,  and 
others  who  have  vested  their  money  in  the 
stock  of  this  bank,  depending  on  the  div- 
idends for  their  support,  have  their  in- 
come diminished  by  those  who  think  the 
investment  will  be  profitable,  or  whose 
property  in  Richmond,  or  on  the  line  of  the 
improvement,  they  think  will  be  enhanced 
in  value  by  its  being  made. 

Johnson,  for  the  appellees.  I.  He  cited 
the  act  of  1742   establishing    the    town    of 
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Richmond,  S  Hen.  Stat,  at  large,  p.  191, 
and  ^ent  into  a  history  of  the  town  and 
the  powers  of  the  corporation.  He  said, 
the  corporation  now  has  power  to  build 
wharves, — put  up  cranes  for  unlading  ves- 
sels,—make  streets, — cut  down  hills, — lay 
taxes  for  such  purposes, — lay  partial  taxes 
on  the  owners  of  lots  contiguous  to  streets, 
to  defray  the  expense  of  improving  such 
streets, — and  under  the  act  of  1829,  power 
to  bring  water  from  without  the  limits  of 
the  city.  It  is  to  this  corporation  that  the 
power  to  subscribe  has  been  given  at  the 
instance  of  a  majority,  and  it  is  objected 
that  this  is  not  properly  a  corporate  power. 
It  has  not  been  denied  that  the  legislature 
may  give  the  power  to  make  and  improve 
streets, — to  tax  owners  of  lots,— to  regulate 
buildings,— to  appoint  magistrates,— or  to 
bring  water  into  the  city ;  and  yet  it  is 
said  that  the  legislature  cannot  give  the 
corporation  power  to  contribute  to  a  work 
more  important  to  the  prosperity  of  the  city 
than  every  thing  which  can  be  effected  by 
all  the  other  powers.  The  argument  is, 
that  any  new  power  must  bear  affinity  to 
the  other  corporate  powers,  and  that  the 
power  to  subscribe  is  not  germane  to  the 
other  corporate  powers.  But  there  can  be 
no  test  of  this  kind.  Every  power 
given  by  the  charter  is  a  corporate 
*power.  It  may  however  be  shewn 
that  the  power  is  germane.  For  what 
purpose  was  the  city  incorporated?  To  en- 
joy the  natural  advantages  held  out  by  its 
peculiar  location.  Navigation  is  closely 
allied  to  corporate  purposes.  To  bring 
water,  which  increases  the  comfort  of  the 
inhabitants,  if>  admitted  to  be  a  corporate 
power;  but  to  bring  trade,  which  enhances 
the  prosperity  and  wealth  of  the  town,  it 
is  argued  is  not. 

From  the  earliest  period  of  our  history, 
the  general  assembly  has  been  engaged  in 
legislation  similar  in  principle  to  that  in 
question.  Thus,  the  expense  of  roads 
through  counties  is  borne  by  each  county, 
though  the  benefit  is  not  peculiarly  or  prin- 
cipally to  the  county.  So  in  relation  to 
bridges  across  water  courses  dividing  coun- 
ties. So  as  to  navigable  streams:  the 
counties  are  authorized  by  law  to  clear  out 
streams,  and  sometimes  required  by  law  to 
do  so,  for  the  public  benefit. 

Suppose  an  act  of  incorporation  of  the 
town  were  now  first  to  be  made,  containing 
all  the  powers  formerly  given,  and  power  to 
improve  all  navigable  waters  in  which  the 
city  is  interested,  and  to  lay  taxes  for  that 
purpose.  This  could  not  be  said  to  be  an 
object  in  which  the  inhabitants  of  the  town 
had  no  common  interest.  Among  the  ob- 
jects for  which  towns  are  incorporated, 
which  are  those  most  obvious,— most  an- 
cient,—best  established  by  authority? 
Towns  are  intended  for  purposes  of  com- 
merce ;  and  whatever  has  connection  with 
commerce,  domestic  or  foreign,  has  direct 
connection  with  corporate  towns.  Willcock 
on  Corporations,  p.  17;  Law  Library,  vol. 
14,  p.  10.  With  the  commercial  prosperity 
of  Richmond  the  improvement  of  the  James 
and  Kanawha  is  directly  connected. 

It  is  objected  to  the  power,  that  taxation 
is  necessary  for  its  purpose,  and  that  the 
purpose  is  not   confined  to   a  local  district. 


No  one  questions  the  power   to  erect  ware- 
houses, scalehouses,  markethouses,  wharves 
Ac.  yet   the   benefit   of   these  is  not 

139  confined  to  the   people  of  *the    town. 
The  benefit  of  the  James  and  Kanawha 

improvement,  it  is  admitted,  is  not  confined 
to  the  city,  but  the  city  will  be  chiefly  ben- 
efited by  it;  at  all  events  it  has  a  deep  in- 
terest in  it.  Suppose  power  had  been  given 
to  the  corporation  to  construct  so  much  of 
the  improvement  as  lies  within  the  limits 
of  the  town ;  could  it  have  been  objected 
that  the  object  was  not  one  of  a  corporate 
nature? 

The  1st  and  2d  articles  of  the  bill  of 
rights  do  not  exempt  holders  of  property 
from  taxation.  They  are  not  exempt  from 
contribution  either  to  general  or  local  tax- 
ation. An  attempt  has  been  made  to  prove 
that  the  power  to  tax,  in  this  case,  could 
not  be  conferred  on  the  common  council. 
The  argument  is,  that  the  legislature  could 
not  itself  impose  this  tax  on  the  city  of 
Richmond,  and  that  it  could  not  give  power 
which  it  had  not.  But  does  it  indeed  fol- 
low that  because  the  legislature  could  not 
tmp«6e  a  tax  on  the  city,  it  could  not  give 
power  to  the  city  to  tax  itself?  Could  the 
legislature  impose  a  tax  on  the  citizens  of 
Richmond  for  ordinary  corporate  expenses? 
If  they  could,  they  might  impose  this  tax. 
If,  however,  for  the  ordinary  expenses  of 
the  city,  they  could  not  impose  a  tax  on  the 
city,  but  only  authorize  the  city  to  tax  it- 
self, then  in  this  case  they  could  not  impose 
the  tax,  but  only  give  the  authority.  The 
legislature  had  full  power  to  alter  the 
charter  of  the  city  with  its  assent.  As  an 
original  charter  of  incorporation  is  valid 
by  the  acceptance  of  a  majority  of  the  per- 
sons incorporated,  so  an  amendment  of  the 
charter  is  equally  valid  with  the  assent  of 
a  majority. 

The  following  legal  propositions  are  in- 
sisted on : 

1.  The  power  of  taxation  may  be  dele- 
gated to  portions  of  the  community,  and 
may  be  exercised  by  such  organs  as  the 
legislature  may  appoint,  against  the  will 
of  minorities.  See  Case  of  the  County 
Levy,  5  Call  139. 

2.  It  is  not  essential  to  the  validity  of  such 

delegation  of   power,    that  the  object 

140  for  which  the  tax  is  laid  ^should    be 
exclusively  interesting   to  those  who 

pay  the  tax.  It  is  sufficient  that  there  be 
such  common  interest  in  the  community  to 
be  taxed,  as  to  induce  that  community  to 
pursue  the  object  at  the  expense  of  the  tax. 

3.  A  charter  is  valid  when  accepted  by  the 
major  part  of  those  to  whom  it  is  offered. 
Willcock  on  Corporations,  part  1,  ch.  1,  { 
25-32,  pp.  30-33;  Law  Library,  vol.  14,  pp. 
16,  17;  Stat.  33  Hen.  8,  ch.  27;  1  Hen.  Stat, 
at  large,  p.  552;  1  Kyd  on  Corp.  45. 

4.  An  amendment  to  the  charter  may  be 
accepted  by  the  major  part  of  those  who  by 
the  provisions  of  the  charter  express  the 
corporate  will.  Same  authorities,  and  Rex 
et  Regina  v.  Lawwood,  1  Ld.  Raym.  32;  Rex 
V.  Amery,  1  T.  R.  588,  589;  The  King  v. 
Pasmore,  3  T.  R.  242,  243;  2  Bac.  Abr. 
Corporations,  E.  7,  p.  16;  Currie'sadm'rs  v. 
Mutual  Assurance  Society,  4  Hen.  A  Mnnf. 
315;  Dartmouth  College  v.  Woodward,  4 
Wheat.  510. 
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5.  A  corporate  act  performed  in  pursuance 
of  the  provisions  of  the  charter  is  satisfac- 
tory evidence  of  acceptance.  Willcock  on 
Corporations,  {842,  pp.  321-2;  Law  Library, 
vol.  14,  p.  177. 

6.  A  corporation,  by  the  same  corporate 
authority,  may  surrender  its  charter.  2 
Bac.  Abr.  Corporations,  G.  p.  32;  2  Kyd  p. 
465;  Willcock  on  Corporations,  {  861-863, 
pp.  331-333;  Law    Library,  vol.  14,   p.  182; 

1  Black.  Comm.  484. 

7.  The  dissolution  of  a  corporation  by 
surrender,  forfeiture,  lapse  of  time  or  other- 
wise, extinguishes  all  rights  of  property  in 
the  corporation,  and  all  corporate  obliga- 
tions ;  the  corporate  property  reverting  to 
the  donors  or  escheating  to  the  state.  2 
Kent's  Comm.  pp.  246,  7;  2  JCyd  on  Corp. 
516 ;  Co.  Lit.  13,  b. ;  Edmunds  v.  Brown  &c. , 

2  Lev.  237;  Colchester  v.  Seaber,  3  Burr. 
1866;  1  Black.  Comm.  484;  Willcock  on  Corp. 
i  858-860,  pp.  330-331 ;  Law  Library,  vol. 
14.  p.  181. 

II.  The  charter  of  the  bank  was  extended 
and  altered  so  as  to  authorize  a   sub- 

141  scription  by  the  bank,  and  it  is  *con- 
tended  that  this  could  not  have  been 

done  without  the  unanimous  consent  of  all 
the  stockholders.  The  same  objection 
might  have  been  made  to  the  act  of  1813 
extending  the  charter  and  altering  its  pro- 
visions. No  inference  can  fairly  be  drawn 
from  the  10th  and  11th  articles  of  the  8th 
section,  that  there  is  any  interdict  upon  the 
power  of  the  legislature  to  alter  the  charter 
with  the  assent  of  the  stockholders.  The 
authority  given  by  the  legislature  was 
jealously  guarded ;  more  so  than  was  neces- 
sary on  common  law  principles.  The  sub- 
scription has  notwithstanding  been  made 
by  a  large  majority :  and  the  bank  has  sold 
additional  stock,  admitted  new  stock- 
holders, and  obtained  a  profit  on  the  stock. 
The  objection  ought  not  to  avail  now,  the 
more  especially  as  it  comes  from  one  who 
is  not  a  stockholder  in  the  bank. 

Leigh,  in  reply.  I.  The  bill  of  rights, 
art.  1,  ranks  among  the  inherent  indefeasi- 
ble rights  of  men  in  a  state  of  society,  the 
right  to  the  means  of  acquiring  and  pos- 
sessing property.  What  is  property?  It  is 
**that  sole  and  despotic  ^  dominion  which 
one  man  claims  and  exercises  over  the  ex- 
ternal things  Of  the  world,  in  total  exclu- 
sion of  any  other  individual  in  the 
universe."  2  Black.  Comm.  1,  2;  1  Ruth 
Inst.  lib.  1,  ch.  3,  J  1 ;  Barb.  Puff.  lib.  4, 
ch.  4,  {  2.  All  property  is,  in  its  nature, 
an  exclusive  individual  right.  What  is 
mine,  is  mine  to  keep,  mine  to  give,  mine 
to  dispose  of  according  to  my  own  will  and 
pleasure ;  so  mine  that  none  other  can  dis- 
pose of  the  whole  or  any  part  of  it. 

There  are  three  exceptions  to  this 
exclusive,  uncontrollable  right  of  indi- 
vidual property.  1.  Private  property  may 
be  taken  for  public  use,  upon  making 
just  compensation  to  the  owners.  2.  Pri- 
vate property  is  bound  to  contribute  to 
defray  the  expense  of  government;  in 
general  terms,  is  liable  to  be  taxed. 
But  how  taxed?  It  is  liable  to  taxation 
by  general  laws,  for  general  purposes, 
passed  by  our  representatives   in  the 

142  general  ^assembly,    (bill    of    rights, 
art.  6,)  not  by  our  fellow   citizens  in 


county  or  lown.  When  public  taxes  are 
laid  by  representatives  in  general  assembly, 
there  is  this  security  against  unjust  and 
oppressive  taxation,— that  the  taxes  are 
laid  for  a  purpose  common  to  all,  upon 
property  held  by  all,  and  an  equal  burden 
imposed  on  all  in  proportion  to  their  means. 
But  this  security  is  gone,  if  partial  taxation 
on  a  part  of  the  community,  for  general 
purposes,  be  allowed ;  since  in  such  case, 
instead  of  all  having  an  interest  to  protect 
each  and  every  part,  some  have  an  interest 
to  oppress  and  despoil  others,  in  order  to 
relieve  themselves  from  the  burden  which 
ought  to  be  borne  in  common,  or  to  appro- 
priate what  is  exacted  from  the  sufferer  to 
the  benefit  of  the  oppressor  part  of  the 
community.  Therefore,  all  partial  taxation 
laid  on  particular  individuals  or  a  set  of 
individuals,  for  general  public  purposes,  is 
contrary  to  the  bill  of  rights,  and  uncon- 
stitutional. 

The  3d  exception  consists  in  the  delega- 
tion, by  the  legislature,  of  power  of  taxation 
over  particular  districts  and  communi- 
ties, to  local  municipal  governments,  for 
local  municipal  purposes;  such  as,  to  county 
courts  to  lay  county  levies  and  poor 
rates,  and  to  the  corporate  authority  of 
towns  to  levy  town  taxes  for  purposes 
of  municipal  government  and  police. 
And  the  question  is,  whether  the  acts 
under  consideration  fall  fairly  within  this 
3d  exception,  or  whether  they  delegate 
to  the  common  council  of  the  city  of  Rich- 
mond power  to  lay  a  partial  tax  on  the  city 
for  a  general  public  purpose?  If  the  former, 
the  delegation  of  power  is  constitutional, 
however  unwise ;  if  the  latter,  it  is  uncon- 
stitutional, though  it  were  as  reasonable 
as  it  is  in  truth  cruel  and  monstrous. 

What  are  local  municipal  purposes  for 
which  the  power  of  taxation  may  be  dele- 
gated, can  only  be  ascertained  by  imme- 
morial usage.  The  county  courts  have 
been,  from  time  immemorial,  author- 
143  ized  by  law  to  levy  *poor  rates  for 
support  of  the  poor  of  their  own 
county ;  and  to  lay  county  levies  in  order  to 
defray  the  expenses  of  building  courthouses, 
clerks*  offices,  jails  and  bridges,  and  of 
opening  roads  and  keeping  them  in  repair. 
These  are  levies  for  local  county  purposes, 
ascertained  by  usage  and  practice  to  be  so. 
But  suppose  the  legislature  should  authorize 
the  court  of  any  one  county  to  lay  poor  rates 
for  the  support  of  the  poor  throughout  the 
commonwealth,  including  its  own ;  to  de- 
fray the  expense  of  building  all  courthouses 
&c.  including  its  own ;  to  open  and  keep  in 
repair  all  roads  in  the  state,  its  own  among 
the  rest.  Here  would  be  a  tax  for  general 
purposes,  which  only  the  general  assembly 
can  constitutionally  impose.  So  the 
county  courts  have  been  sometimes  author- 
ized to  levy  money  to  defray  the  expense 
of  clearing  out  obstructions  in  rivers  run- 
ning through  or  bounding  their  respective 
counties.  But  supjpose  the  court  of  any  one 
county  on  James  river  should  be  authorized 
to  lay  a  tax  on  the  people  of  that  county  to 
improve  James  river  from  its  source  to  the 
great  falls ;  here  would  be  a  tax  for  a  gen- 
eral purpose,  which  only  the  representa- 
tives of  the  people  in  assembly  can 
constitutionally  impose,  making  the  tax  as 
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general  as  the  purpose.  The  local  govern- 
ments  of  corporate  towns  have  been,  from 
time  immemorial,  authorized  to  levy  taxes 
on  the  corporators  and  their  property,  for 
local  municipal  purposes  of  their  own. 
And  the  city  of  Richmond,  among  the  rest, 
has  been  authorized  to  levy  taxes  to  support 
its  own  poor, — to  build  courthouses,  market 
houses,  scalehouses,  wharves  and  cranes, — 
to  open  and  pave  streets,— to  regulate  build- 
ings,— to  defray  the  expense  of  municipal 
government  and  police, — to  bring  water  into 
the  tcwn  for  the  daily  use  of  the  citizens. 
All  these  are  local  municipal  purposes. 
But  suppose  an  act  authorizing  the  common 
council  to  levy  taxes  for  purposes  of  the 
same  kind,  differing  only  in  mafking  the 
money  applicable  to  such  purposes  in 

144  every  town  in  the  state:  *here  would 
be    a    tax    for  general  purposes,  the 

power  of  imposing  which  the  legislature 
cannot  delegate.  The  Case  of  the  County 
Levy,  5  Call  139,  sustains  all  this  reason- 
ing. 

It  is  said,  the  direct  and  main  object  of 
the  incorporation  of  towns  is  to  promote 
trade  and  commerce,  and  (therefore)  navi- 
gation. Is  it  supposed  that  it  would  be 
constitutional  to  authorize  the  common 
council  to  borrow  money  to  subscribe  to  a 
company  incorporated  for  establishing  a 
trade  between  Richmond  and  Liverpool, 
Calcutta,  or  Canton?  Yet  to  this  length 
must  the  principle  be  carried,  to  justify  the 
authority  given. 

It  is  said  that  every  thing  is  a  corporate 
purpose  which  the  charter  makes  so,  and 
the  legislature  may  amend  the  charter. 
Suppose  a  law  authorizing  the  common 
council  to  levy  a  tax  on  the  city  to  defray 
the  expenses  of  the  general  assembly  (and 
such  an  idea  has  been  started  in  other 
states) :  would  it  be  contended  that  the  city 
is  interested  in  the  object?  that  it  is  pecu- 
liarly interested  because  the  session  of  the 
legislature  is  an  advantage  to  its  citizens, 
and  therefore  that  this  would  be  a  consti- 
tutional law?  If  there  is  no  restraint  in 
the  bill  of  rights  on  the  power  of  the  leg- 
islature to  impose  or  authorize  partial  tax- 
ation on  the  city  for  general  public  purposes ; 
if  the  legislature  may  make  any  thing  a 
corporate  purpose,  for  which  the  city  may 
be  taxed,  that  it  thinks  proper  to  declare 
to  be  a  corporate  purpose  by  law, — what  is 
there  to  restrain  the  legislature  from  par- 
tial legislation  for  the  city  in  other  re- 
spects? Why  may  not  the  legislature,  on 
like  principles,  authorize  the  common  coun- 
cil to  repeal  the  statute  of  wills  or  descents, 
within  the  city,— or  to  establish  a  commu- 
nity of  goods, — if  a  majority  of  the  corpo- 
rators shall  desire  it?  The  doctrines  which 
must  be  upheld  to  support  these  laws,  and 
the  precedent  they  establish,  strike  at  the 
very  principle  of  property  in  corporate 
towns. 

145  *The  King  v.  Amery,    1  T.  R.  575, 
was. cited    to  prove  that   the  majority 

of  the  persons  intended  to  be  incorporated 
are  competent  to  accept  the  charter  of  in- 
corporation ;  and  Rex  v.  Larwood,  1  Ld. 
Raym.  29,  was  relied  on  to  sustain  the 
proposition  that  the  majority  of  the  corpo- 
rators may  assent  to  and  accept  alterations 
of  the  charter.     The  first  case   arose    on   a 


charter  incorporating  a  town,  and  contain- 
ing only  the  most  ordinary  and  unimpor- 
tant provisions  of  charters  of  that  kind ; 
and  the  other  case  was  the  case  of  an  alter- 
ation ot  a  town  charter  in  a  very  trivial 
particular,  respecting  the  election  of  sheriffs 
of  the  town.  But  has  it  ever  been  held  in 
England,  that  a  majority  of  the  citizens  of 
a  town  could  accept  a  charter,  or  an  amend- 
ment of  a  charter,  authorizing  the  majority 
to  lay  a  partial  tax  for  a  general  purpose 
on  the  whole  town,  or  to  mortgage  the 
property  of  the  whole  for  a  debt  contracted 
for  a  general  purpose,  against  the  will  of 
the  minority?  in  other  words,  that  the  ma- 
jority of  the  corporators  may  accept  an 
amendment  of  the  charter,  by  which  they 
shall  be  authorized  to  dispose  of  the  private 
individual  property  of  the  minority  against 
their  will?  Such  a  thing  has  never  been 
pretended  in  England.  And  if,  by  the 
omnipotence  of  parliament,  it  might  be 
done  there,  the  6th  article  of  our  bill  of 
rights  forbids  it  here.  The  legislature 
alone  is  my  representative  to  tax  me  for 
general  purposes,  and  can  only  tax  me  in 
common  and  equally  with  others.  It  cannot 
make  a  majority  of  my  fellow  corporators 
of  Richmond,  nor  the  common  council  of 
the  city,  my  representative  so  to  tax  me, — 
so  to  mortgage  my  property. 

If  these  laws  be  sustained,  the  security 
of  property  is  taken  away.  The  proprietors 
can  no  longer  consider  it  exclusively  their 
own.  The  majority  may  get  authority  from 
the  legislature  to  tax  and  mortgage  without 

limitation. 
146  *II.  The  charter  of  the  bank  is  a 
contract  between  the  commonwealth 
and  the  whole  bank  company, — between  the 
commonwealth  and  each  and  every  stock- 
holder,— between  each  stockholder  and  the 
whole  body  of  stockholders, — and  between 
each  and  every  stockholder  and  each  and 
every  other  stockholder.  And  of  this  in- 
stitution the  sole  end  and  purpose,  the  very 
essence,  is  that  its  capital  shall  be  employed 
in  bank  operations  for  bank  profits.  With 
that  view,  and  upon  that  understanding, 
every  original  subscriber  took  shar^  of  the 
stock,  and  every  purchaser  of  stock  vested 
his  money  in  the  stock.  They  subscribed 
and  purchased,  upon  the  guaranty  of  the 
charter  that  their  money  should  be  employed 
in  bank  operations  for  bank  profits. 

Accordingly  we  find  that  by  the  10th  and 
11th  articles  of  the  constitution  of  the  bank, 
2  Rev.  Code,  ch.  193,  {  8,  art.  10,  11,  p.  73, 
the  bank  is  expressly  inhibited  from  deal- 
ing in  the  stock  of  any  other  company, 
even  with  the  legislative  assent,  and  that 
it  can  only  lend  money  to  a  government, 
state  or  federal,  with  such  assent.  Why 
and  for  whose  benefit  was  the  restriction 
imposed?  Certainly,  for  the  benefit  and 
security  of  the  stockholders;  that  they 
might  have  positive  express  assurance,  and 
the  public  faith  pledged,  that  their  money 
should  only  be  employed  in  bank  operations 
for  bank  profits,  or  in  loans  to  government 
made  with  the  assent  of  the  legislature. 

Let  it  be  conceded  that  the  main  end  and 
purpose  of  the  incorporation  of  the  bank 
was  to  institute  a  public  company  to  make 
loans  of  money :  the  difiPerence  is  wide  and 
obvious   between    making  loans  of  money. 
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on  which  interest  is  tg  be  paid  and  of  which 
the  principal  is  to  be  returned,  and  sub- 
scribing money  to  the  stock  of  the  James 
river  and  Kanawha  company,  where  there 
is  to  be  no  return  of  principal,  where 
neither  dividend  nor  interest  is  certainly  to 
be  received,  where  the  principal  is  to  be 
vested  in  an  enterprise  of  hazard,  and 
147  the  profit  *is  to  be  reduced,  deferred 
or  wholly  disappointed,  according  to 
the  success,  speedy  or  tardy,  or  the  total 
failure  of  the  enterprise. 

The  question  therefore  is,  whether  it  is 
competent  to  the  legislature  to  authorize  a 
majority  of  the  members  of  this  bank  com- 
pany to  change  the  contract  of  its  charter 
in  its  essence,  without  the  consent  and 
against  the  will  of  a  minority?  to  authorize 
the  majority  to  divert  a  large  portion  of 
their  own  stock,  and  of  the  stock  of  their 
unwilling  fellow  stockholders,  from  bank- 
ing operations  for  bank  profits,  to  a  fund 
for  wholly  different  and  incompatible  pur- 
poses? 

It  is  immaterial  to  enquire  whether  a 
majority  has  power,  or  may  be  authorized, 
to  bind  the  whole  company  for  any  purpose 
connected  with  its  bank  operations,— so 
that  the  essence  of  the  charter  is  still  pre- 
served inviolate ;  so  that  it  shall  still  re- 
main a  bank  company,  employing  its 
capital  in  banking  for  bank  profit :  which 
was  all  that  was  done  when  the  assent  of 
the  bank  was  given  to  the  extension  of  its 
charter  and  to  the  terms  of  such  extension, 
and  to  the  other  petty  alterations  which 
have  been  made  in  the  original  charter. 
All  this  may  be  admitted ;  and  yet  it  may 
be  perfectly  true,  and  indeed  obvious,  that 
the  majority  cannot  bind  the  minority  to  a 
change  of  the  charter  in  its  very  essence, 
—in  that  employment  of  the  bank  capital 
which  the  charter  expressly  assured  to  each 
and  every  stockholder,  and  in  expectation 
of  which,  and  upon  the  assurance  of  which, 
every  stockholder  vested  his  money  in  the 
bank  stock.  For  this  would  be  to  authorize 
one  man  or  set  of  men  to  dispose  of  the 
property  of  others. 

It  is  obvious  that  if  the  legislature  be 
competent  to  authorize  a  majority  of  the 
stockholders  of  the  bank  thus  to  divert  one 
sixteenth  part  of  the  capital  from  banking 
operations  to  canal  making,  it  would  be 
just  as  competent  to  authorize  the  majority 
of  the  stockholders,  in  despite  of  the  minor- 
ity, to  divert  the  whole  capital  of 
148  *the  bank  from  bank  operations  to  the 
works  of  the  James  river  and  Ka- 
nawha company.  Had  the  legislature  au- 
thorized the  majority  of  the  stockholders 
to  do  this,  who  would  have  thought  such  a 
law  constitutional — no  violation  of  the  con- 
tract of  the  bank  charter— no  invasion  of 
the  chartered  rights  and  property  of  the 
minority?  Yet  the  difference  between  this 
and  that  which  has  been  done  is  only  a 
difference  in  degree.  The  legislature  has 
only  authorized  the  majority  to  dispose  of 
IS  or  16  out  of  every  100  dollars  of  the  prop- 
erty of  the  minority,  against  their  will. 

It  is  obvious  too,  that  if  the  legislature 
was  competent  to  authorize  a  majority  of 
stockholders  of  the  bank  to  subscribe  to  the 
stock  of  this  James  river  and  Kanawha 
company  against  the  will  of  the  minority. 


it  would  be  just  as  competent  to  authorize 
the  majority  to  subscribe  for  any  other 
stock  in  any  other  company,  public  or  pri- 
vate, foreign  or  domestic;  in  a  company 
incorporated  to  work  the  coal  mines  of 
Chesterfield  or  the  gold  mines  of  Louisa, — 
to  make  a  railroad  in  Maryland, — to  make 
a  canal  oi^  railroad  across  the  isthmus  of 
Darien  or  of  Suez.     There  is  no  limit. 

There  is  no  difference  in  this  regard  be^ 
tween  this  banking  company  and  any  other 
public  company.  Now  apply  the  principle 
to  the  James  river  and  Kanawha  company. 
Suppose  the  legislature  shall  authorize  a 
majority  of  the  stockholders  of  his  company 
(the  commonwealth  herself  owning  more 
than  half  the  stock)  to  subscribe  the  whole 
or  any  considerable  part  of  its  capital  to  a 
bank  company :  and  then  see  the  gross  vio- 
lation of  public  faith,  the  atrocious  injus- 
tice, the  plain  invasion  of  the  rights  of  all 
the  subscribers  to  the  company,  other  than 
the  commonwealth.  The  subscribers  to  the 
company  have  advanced  their  money  for  a 
work  of  internal  improvement,  of  which 
they  are  not  only,  as  stockholders,  to  enjoy 
the  profits,  but  from  which  they  are  to  de- 
rive benefit  as  land  owners :  the  city 
149  of  Richmond  *has  subscribed  650,000 
dollars  for  a  work  which  the  citizens 
are  told  is  to  enhance  the  value  of  the  city 
property,  and  promote  their  peculiar  pros- 
perity: and  the  money  of  these  individual 
subscribers  and  of  the  city  is  diverted  to 
objects  in  which  they  have  no  manner  of 
peculiar  interest  I  The  injustice  and  op- 
pression would  be  palpable. 

Even  this  is  justified,  because  (it  is  said) 
a  coporation  has  a  right  to  surrender  its 
charter.  But  it  cannot  give  up  the  property 
of  the  minority  acquired  under  the  charter ; 
it  can  only  surrender  the  chartered  priv- 
ileges, that  is,  the  power  of  acquiring  more 
property  under  the  charter. 

It  is  said,  the  bank  company  has  received 
a  full  consideration  in  the  authority  to  en- 
large its  capital ;  it  has  taken  the  consider- 
ation ;  it  has  sold  the  new  stock,  and  the 
sale  was  in  fact  much  above  par.  But  this 
is  no  benefit  to  the  old  stockholders ;  for  it 
brings  all  the  new  stockholders  to  divide 
with  them  the  dividends  resulting  from  the 
bank  operations  on  the  old  stock,  since  an 
amount  equal  to  the  amount  of  the  new 
stock  is  diverted  from  banking  and  em- 
ployed in  internal  improvement :  and  as  for 
the  price  above  par  at  which  the  new  stock 
has  been  sold,  it  is  plain  that  if  the  new 
stock  had  been  kept  out  of  the  market,  the 
whole  of  that  advanced  price  would  have 
been  distributed  among  the  old  shares  of 
stock. 

There  are  circumstances  of  aggravation 
of  the  injustice  of  this  proceeding  that  must 
not  escape  notice.  The  commonwealth  be- 
ing a  large  stockholder  in  the  bank,  and 
exercising  through  the  treasurer  an  over- 
whelming influence  upon  every  vote  of  any 
general  meeting  of  stockholders  (an  influ- 
ence that  has  never  failed  to  be  decisive) 
and  owning  more  than  half  the  whole  stock 
of  the  James  river  and  Kanawha  company, 
— proceeds  in  her  legislative  character  to 
authorize  herself,  in  her  character  of  stock- 
holder of  the  bank,  to  advance 
150      *money  to  herself  in  her  character  of 
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stockholder  in  the  James  river  and 
Kanawha  company.  She  might  have  ap- 
propriated the  whole  of  her  bank  stock  to 
the  purpose,  but  she  chose  to  appl^'  the 
stock  of  her  citizens  as  well  as  her  own. 
She  might  have  left  the  question  of  sub- 
scription to  the  sense  of  the  private  indi- 
vidual stockholders,  but  she  chos^  to  give 
her  own  vote  to  dispose  of  their  interests, 
knowing  that  if  she  voted,  they  in  fact  had 
no  choice.  It  is  an  aid,  a  benevolence;  a 
forced  loan  exacted  from  the  bank  stock- 
holders, if  ever  there  was  one.  No  matter 
what  the  form  of  the  transaction,  its  sub- 
stance cannot  be  disguised. 

BROOKE,  J.  This  is  a  case  of  great  in- 
terest as  regards  the  commonwealth  and 
individual  stockholders  in  the  James  river 
and  Kanawha  company,  and  on  principle  is 
deeply  interesting  to  every  citizen  of  the 
state.  That  it  is  the  province  of  the  ju- 
diciary to  decide  on  the  constitutionality 
of  the  laws,  cannot  now  be  doubted.  That 
the  bill  of  rights  is  the  basis  of  the  consti- 
tution, is  a  proposition  sustained  by  the 
authority  of  the  judiciary  and  of  the  legisla- 
ture. In  the  case  of  Custis  v.  Lane,  3 
Munf.  590,  judge  Roane,  speaking  for  the 
court,  said,  '*The  declaration  of  rights  is 
stated  to  have  been  made  by  the  repre- 
sentatives of  the  good  people  of  Virginia, 
and  it  is  declared  that  these  rights  do  per- 
tain to  them  and  their  posterity,  as  the 
basis  and  foundation  of  government." 
And  we  have  the  legislative  construction 
of  the  bill  of  rights,  in  the  act  of  the  24th 
January  1799,  1  Rev.  Code.  ch.  32,  a.,  p.  78, 
to  repeal  certain  acts  and  to  declare  the 
construction  of  the  bill  of  rights  on  the 
subject  of  religion ;  thereby  acknowledging 
its  authority  as  a  part  of  the  constitution. 
The  first  article  of  the  new  constitution  ac- 
knowledges the  bill  of  rights  as  the  basis 
and  foundation  of  government,  requiring, 
in  the  opinion  of  the  convention,  no  amend- 
ment. That  it  has  been  repeatedly 
151  referred  to  as  the  *rule  of  judicial  de- 
cision, see  The  Case  of  the  County 
Levy,  5  Call  139,  and  Currie*s  adm'rs  v. 
Mutual  Assurance  Society,  4  Hen.  &  Munf. 
315.  Nor  is  its  authority  impaired  by  the 
few  modifications  of  it  to  be  found  in  the 
former  and  last  constitutions.  And  al- 
though a  clause  in  the  new  constitution 
subjects  the  judges  to  removal  from  office 
by  a  vote  of  two  thirds  of  the  general  as- 
sembly, without  cause,  if  it  shall  so  please 
the  general  assembly,  whereby  the  inde- 
pendence of  the  judges  is  greatly  impaired, 
yet  it  is  still  their  duty  to  decide  on  the 
constitutionality  of  the  laws  passed  by  the 
legislature.  In  the  discharge  of  this  office, 
I  know  that  this  court  will  not  be  influenced 
by  any  other  considerations  than  those  of 
duty :  and  it  is  therefore  with  great  defer- 
ence that  I  differ  from  a  majority  of  the 
judges.  It  must  be  admitted  that  at  the 
institution  of  civil  government  founded  on 
the  rights  of  all,  the  will  of  the  majority 
must  prevail  over  the  opinions  and  interests 
of  the  minority :  but  when  such  government 
is  established,  its  great  object  is  to  protect 
the  rights  of  the  minority  from  the  tyranny 
of  the  majority;  a  tyranny  more  inflexible 
and  implacable  than  the  tyranny  of  a  single 
despot.      In  the  one  case  the  majority  feels 


no  sympathy  for  the  minority.  In  the  other 
case  the  sufferers  have  the  sympathy  of  the 
majority  of  their  fellow  subjects,  and  the 
force  of  public  opinion  may  redress  their 
wrongs.  To  effect  this  relief  against  the 
tyranny  of  majorities,  written  constitutions 
were  devised  by  the  american  people.  So 
also,  where  a  corporation  is  to  be  created, 
the  majority  of  the  community  to  be  in- 
corporated must  decide  on  the  acceptance 
of  the  charter;  otherwise  the  smallest  mi- 
nority would  defeat  the  will  of  the  largest 
majority.  When  the  charter  is  accepted, 
the  minority  are  bound  by  all  its  regula- 
tions, and  protected  by  those  which  limit 
the  power  of  the  majority;  and  to  give 
effect  to  this  protection,  the  minority  are 
not    bound    by   regulations   not  within  the 

provisions  of  the  charter,  and  in 
152      the  case  of  an  abuse  of  *power  by  the 

majority,  the  courts  decide  between 
the  corporation  and  the  party  injured.  This 
is  the  case  before  us.  The  property  of  the 
appellant  has  been  taken  by  the  authority 
of  the  common  council  of  the  corporation ; 
and  the  inquiry  is,  first,  whether  the  tax 
imposed  on  the  appellant  was  authorized 
by  the  charter,  or,  if  not  by  the  charter, 
by  the  two  laws  authorizing  the  subscrip- 
tion of  two  sums  amounting  to  650,000  dol- 
lars by  the  corporation  to  the  James  river 
and  Kanawha  company.  It  must  be  ad- 
mitted, I  think,  that  the  charter  did  not 
confer  the  power  in  question,  or  no  appli- 
cation would  have  been  made  to  the  legis- 
lature to  pass  the  laws  authorizing  the 
subscription.  Those  applications  were 
made  to  the  legislature  by  a  majority  of 
the  property  holders  in  the  city ;  and  it  is 
said  that  the  majority  had  a  right  to  control 
the  minority.  I  admit,  as  before  remarked, 
that  the  majority  may  accept  a  charter,  and 
may  also  surrender  a  charter,  or  refuse  an 
amendment  to  it.  But  the  true  question  is, 
did  this  power  of  the  majority  extend  to 
the  case  before  us?  If  so,  the  minority,  by 
becoming  members  of  the  corporation,  are 
no  longer  within  the  protection  of  the  bill 
of  rights,  unless  it  can  be  shewn  that  the 
laws  in  question  were  authorized  by  the 
bill  of  rights  and  the  constitution.  As  it 
is  not  contended  that  the  power  to  impose 
the  tax  was  given  by  the  charter  of  the  cor- 
poration, let  us  test  the  authority  of  the 
laws  passed  to  give  the  power,  by  supposing 
a  majority  of  the  people  of  any  of  •the  coun- 
ties or  districts  of  the  state  to  make  appli- 
cation to  the  legislature  for  a  law  imposing 
a  tax  on  that  portion  of  the  people  of  the 
state,  to  be  applied  to  public  purposes  and 
not  local:  would  such  a  law  be  constitu- 
tional? I  think  not.  Nor  would  some  por- 
tion of  interest  in  the  object  of  the  tax 
make  it  so.  Otherwise  the  state,  by  the 
means  of  local  majorities,  might  practise 
the  most  oppressive  tyranny  upon  local  mi- 
norities.    It  would  violate  the  6th  article  of 

the  bill  of  rights,  by  taking  private 
153      *property  for  public  purposes  without 

compensation.  It  would  violate  nat- 
ural justice,  and  be  in  conflict  with  the 
theory  and  the  principles  of  the  constitu- 
tion. It  would  violate  the  15th  article  of 
the  bill  of  rights,  which  declares  that  no 
free  government  or  the  blessings  of  liberty 
can  be  preserved  to  any   people,    but   by  a 
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firm  adherence  to  justice,  moderation 
and  temperance,  and  by  a  frequent  re- 
currence to  fundamental  principles.  That 
the  legislature  may  deleirate  Its  power 
to  any  of  the  local  authorities  established 
by  the  constitution  or  the  laws,  there 
can  be  no  doubt :  but  this  delegated  author- 
ity must  be  for  local  purposes,  and  not  a 
public  purpose.  On  this  point  I  refer  to 
judge  Pendleton's  opinion  in  The  Case  of 
the  County  Levy,  5  Call  139.  And  all  the 
laws  referred  to  by  the  counsel  are  of  this 
character.  But  if  it  were  not  so,  and  some 
of  those  laws  went  further,  still,  when  a 
question  is  made  as  to  the  constitutionality 
of  a  law,  it  is  not  to  be  decided  by  the  re- 
peated acts  of  the  legislature  on  which  no 
question  has  been  raised  and  adjudged,  but 
by  the  bill  of  rights  and  the  constitution. 
Tliat  a  corporation  may  accept  an  amend- 
ment to  its  charter  at  the  will  of  a  majority 
of  the  corporators,  is  readily  admitted.  But 
the  amendment  ought  to  be  by  a  law  not 
temporary  and  for  a  single  object  in  which 
a  majority  may  have  an  imposing  interest 
for  the  time ;  it  ought  to  be  by  a  law  or- 
ganic in  its  character  and  permanent  in  its 
operation,  and  providing  for  a  common  in- 
terest: and  that,  I  think,  is  not  the  charac- 
ter of  the  laws  in  question.  They  were 
intended  to  effect  a  particular  object,  tem- 
porary only,  in  which  there  could  not  be  a 
common  interest.  That  the  inhabitants 
might  derive  some  benefit  remote  in  pros- 
pect, though  the  object  was  a  public  object, 
18  no  answer  to  the  objection.  This  benefit 
cannot  be  pretended  to  be  the  object  of  the 
laws.  The  improvement  of  the  James  and 
Kanawha  rivers  was  a  great  state  adven- 
ture, begun  many  years  before,  during 
154  which  the  corporation  had  *never  been 
called  on  to  Contribute  more  than  the 
rest  of  the  state ;  while  the  state  itself  had 
contributed  more  than  a  million  of  dollars 
of  the  public  money,  not  for  the  benefit  of 
Richmond  only,  but  for  the  benefit  of  all 
the  people  of  the  commonwealth,  and  es- 
pecially of  those  who  lived  in  the  region  of 
the  improvement  and  along  its  line.  It  is 
absurd  to  say  that  a  great  national  object 
like  this  was  a  local  object  as  regarded 
Richmond.  If  so,  other  local  interests  in 
the  region  of  the  improvement  ought  to 
have  been  called  on,  as  well  as  the  minority 
in  the  city  of  Richmond. 

Taking  this  view  of  the  two  laws  in  ques- 
tion, I  shall  not  say  any  thing  on  the  law 
authorizing  the  subscription  by  the  bank 
of  Virginia,  with  the  consent  of  a  majority 
of  the  stockholders  of  the  bank.  I  think 
the  decree  dissolving  the  injunction  ought 
to  be  reversed,  and  the  injunction  perpet- 
uated. 

TUCKER,  P.  The  power  of  the  judiciary 
to  decide  on  the  constitutionality  of  a  law 
is  too  firmly  settled  to  be  now  questioned. 
It  is  equally  clear  to  my  mind  that  if  the 
legislature  have  power  to  act,  the  judiciary 
cannot  control  the  manner  oiF   its  exercise. 

In  this  case  it  is  contended  that  the  leg- 
islature had  no  constitutional  power  to  au- 
thorize the  subscription  by  the  corporation 
to  the  James  river  and  Kanawha  company. 
Yet  it  is  admitted  that  the  legislature  has 
the  power  of  incorporating  a  town  with 
certain  corporate  powers,   and  it  cannot  be 


denied  that  this  power  may  be  exercised 
without  the  unanimous  consent  of  the  in- 
habitants. It  would  annihilate  the  power, 
if  the  fiat  of  one  man  or  ten  men  could  ar- 
rest its  exercise.  Some  number,  then,  less 
than  the  whole  must  suffice  to  render  valid 
the  acceptance  of  the  act  of  incorporation. 
And  if  a  number  less  than  the  whole  will 
suffice,  who  is  to  decide  upon  the  plus  or 
minus?  Certainly  not  the  judiciary;  and 
as  certainly  it   must   fall  within    the 

155  legislative  province.    *But  the  legis- 
lature has  declared   the   assent  of   a 

majority  sufficient.  We  must  therefore  take 
it  that  an  original  charter  accepted  by  a 
majority  of  the  inhabitants  is  valid ;  and 
pari  ratione,  a  charter  giving  new  powers 
and  privileges  at  the  instance  of  a  majority, 
or  accepted  by  them,  is  also  valid.  These 
principles  are  more  than  sustained  by  the 
English  cases;  for  even  a  charter  of  the 
crown  is  valid  if  accepted  by  a  majority, 
and  a  legislative  or  statutory  charter  is 
binding  without  any  consent  whatever. 

But  it  is  said,  the  grant  of  new  powers 
must  be  of  such  as  are  corporate  in  their 
character.  Be  it  so.  But  who  is  to  decide 
that  question,  and  by  what  is  it  to  be 
tested? 

It  has  been  argued  that  corporate  powers 
must  be  confined  to  the  limits  of  the  cor- 
poration. This  I  think  a  most  imperfect 
test ;  for,  confessedly,  the  limits  of  the 
corporation  may  be  extended,  so  that,  by 
this  mode  of  reasoning,  you  extend  the 
power  by  extending  the  boundaries  of 
the  city.  Moreover,  it  is  not  denied  that 
a  corporation  may  bring  water  into  the 
city  from  a  point  beyond  it;  and  it  may 
erect  its  works  for  that  purpose  without  its 
own  jurisdiction.  This  affords  us  a  better 
test.  The  interest  of  the  corporation  is 
the  true  test  of  the  corporate  character  of 
the  act :  for  every  by-law,  says  lord  Holt, 
by  which  the  benefit  of  the  corporation  is 
advanced,  is  good  for  that  reason.  Thus 
in  the  case  of  the  water  works,  though  the 
source  be  ten  miles  oflf,  the  act  for  introduc- 
ing the  water  is  fairly  a  corporate  act,  be- 
cause the  want  is  experienced  in  the  heart 
and  through  all  the  wards  of  the  corpora- 
tion, and  the  benefit  is  experienced  within 
the  limits,  though  the  operations  by  which 
it  is  introduced  are  carried  on  without. 
So  too,  the  removal  of  the  bar  in  James 
river  above  Warwick  would  be  fairly  a 
corporate  act,  since  it  would  greatly  re- 
dound to  the  advantage  of  Richmond, 
would  benefit  its  trade,  and  diminish 

156  the  charges    which    now    *encumber 
and   embarrass   it.     For   though    the 

work,  would  be  done  beyond  the  limits  of  the 
city,  the  consequences  or  effects  of  it  would 
be  felt  throughout  its  borders. 

If  then  the  test  of  the  corporate  character 
of  an  act  is  the  probable  benefit  of  it  to  the 
community  within  the  corporation,  who  is 
the  proper  judge  whether  a  proposed  meas- 
ure is  likely  to  conduce  to  the  public  inter- 
est of  the  city?  Is  it  this  court,  whose 
avocations  little  fit  it  for  such  enquiries? 
Or  is  it  the  mass  of  the  people  themselves, 
— the  majority  of  the  corporation,  acting 
(as  they  must  do  if  they  act  at  all)  under 
the  sanction  of  the  legislative  body?  The 
later,    assuredly.    The   principles    of  good 
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sense,  not  less  than  those  of  our  institu- 
tions, inculcate  the  general  propriety  of  leav- 
ing to  individuals  and  to  communities  the 
right  to  judge  for  themselves  what  their 
interest  demands,  instead  of  fettering  and 
controlling  them,  under  the  false  notion 
that  we  the  governors  kno^^r  what  is  good 
for  them  better  than  themselves.  Without, 
therefore,  entering  into  the  enquiry  whether 
the  subscription  was  for  their  benefit  or 
not,  I  am  of  opinion  that  they  were  the 
proper  judges,  subject  nevertheless  to  that 
control  which  necessarily  exists  in  the 
charter-granting  power. 

I  come  next  to  the  law  authorizing  the 
subscription  by  the  bank.  From  what  has 
been  already  said,  it  is  clear  that  if  the 
subscription  be  germane  to  the  business  of 
the  bank,  and  was  so  deemed  by  a  majority 
of  the  stockholders,  the  authority  to  sub 
scribe  was  valid.  Now  the  bank  is  an 
institution  whose  object  is  to  make  gain  by 
dealing  in  money.  It  trades  in  notes, 
bonds,  bills  and  other  securities  for  money, 
and  unless  restrained  by  charter,  it  deals  in 
stocks  of  other  companies  of  whatever  de 
scription.  In  the  subscription  to  a  newly 
organized  companv,  it  in  fact  advances  its 
money  on  the  faith  of  the  company  itself, 
and  relies  for  profit  and  reimbursement  on 
its  probable  prosperity  and    success.     The 

scrip  which  it  receives  is  the   obliga 
157      tion  of  *the  company,    as   completely 

as  if  the  money  had  been  formally 
loaned  and  a  negotiable  note  taken  for  the 
amount;  and  so  perfectly  was  this  sort  of 
dealing  understood  to  be  within  the  ordi- 
nary current  of  banking  transactions,  that 
the  legislature,  who  did  not  choose  to  en- 
gage in  stockjobbing,  expressly  provided 
that  the  bank  should  engage  in  the  pur 
chase  of  no  stock  but  its  own.  This  is  a 
legislative  exposition  (as  far  as  that  can 
have  any  weight)  of  the  intimate  connexion 
subsisting  between  the  business  of  banking 
and  the  purchase  of  stocks.  And  this  leg 
islative  inhibition  was  removed  at  the  in- 
stance or  with  the  assent  of  a  majority  of 
the  stockholders  of  the  bank,  and  the  insti- 
tution was  thus  left  free  to  act  as  if  the  re- 
striction never  had  been  imposed.  For  my 
own  part,  I  can  see  no  employment  of  bank 
capital  that  is  more  germane  to  its  busi- 
ness, than  the  purchase  of  stocks. 

These  two  points  being  settled,  I  do  not 
find  it  necessary  to  touch  upon  the  various 
minor  topics  that  were  most  ably  discussed 
by  the  counsel  for  the  appellant.  They  all 
resulted  in  the  attempt  to  shew  that  under 
the  circumstances  developed  in  the  course 
of  legislation  upon  this  subject,  both  the 
bank  and  the  corporation  had  a  right  to 
withdraw ;  as  also  a  variety  of  private  in- 
dividuals who  are  supposed  to  have  been 
equally  wronged.  Be  it  so.  But  none  of 
them  have  asked  to  be  absolved.  All 
are  paying  up,  and  harmoniously  proceed- 
ing with  the  business  of  the  company. 
If  they  who  have  been  wronged  make 
no  complaint,  can  the  plaintiff  assert 
their  rights,  to  their  prejudice  and 
against  their  will?  And  even  if  we  were 
unreasonably  to  decide  that  the  whole 
charter  was  void  because  of  one  unconsti- 
tutional provision,  shall  we  so  decide  when 
he  who  is  injured  eschews  such  a  decision? 


The  corporation  might  have  withdrawn.  It 
may  have  been  unconstitutional  not  to 
provide  that  it  might  do  so.  But  it  has  ac- 
quieted:  it  has  paid  20,000  dollars. 
158  If  it  withdraws,  it  dissolves  *the 
charter  and  may  lose  its  advance. 
It  therefore  declines  to  withdraw.  Shall  a 
mere  integer  in  the  corporation  compel  a 
dissolution  of  the  company,  against  the  will 
of  the  corporation?  I  think  not.  I  am 
therefore  of  opinion  to  affirm  the  decree. 

CABELL  and  BROCKENBROUGH,  J.,, 
concurred  in  affirming  the  decree. 

Decree  affirmed. 


Martin  v.  Flowers. 

March.  1837,  Ricbmond. 
(Absent  Tucker.  P.) 

Deeds— Execution  by  Attorney*— Case  et  Bar.— A  deed 
for  the  conveyance  of  land,  purportinsr  to  be  made 
by  A.  attorney  In  fact  for  B.  witnesses  "that  the 
said  attorney  In  fact,  A.  for  and  in  consideration 
Ac.  doth  release  and  quitclaim  &c.**  and  con- 
cludes, "in  testimony  whereof  the  said  B.  hath 
hereunto  set  his  hand  and  seal,"  but  is  sijrned 
with  the  name  of  A.  (not  styled  attorney)  a  scroll 
beinsr  annexed  to  the  siemature:  Hbld.  this  is  not 
the  deed  of  B.  and  does  not  convey  his  title  to  the 
land. 

Pretensed  Title— Conveyance  oft— Case  at  Bar.— Where 
land  is  sold  and  conveyed,  and  subsequently,  an 
adversary  claim  beinjr  set  up  by  a  third  person,  the 
vendor  repays  the  purchase  money  to  the  vendee, 
and  receives  a  reconveyance  of  the  land,  the  trans- 
action is  not  in  violation  of  the  act  asrainst  con- 
veying or  takiuff  pretensed  titles:  per  Cabbll  and 
Bbockknbbough.  J. 

On  the  10th  of  July  1786,  Lambert 
Flowers,  being  entitled  to  4(X)  acres  of  land 
in  Monongalia  (now  Harrison;  county, 
under  a  certificate  granted  by  the  commis- 
sioners for  adjusting    titles  to   unpatented 

lands,  assigned  his  interest  therein  to 
159      Charles     Hughley;      who,      *having 

caused  a  survey  to  be  made  of  a  tract 


^Deeds— Execution  by  Attorney.— By  statute  (Va. 
Code.  1840.  ch.  116,  §  8.  p.  600;  Ck>de  1887.  {  2416).  it  is 
enacted.  "If.  in  a  deed  made  by  one  as  attorney  in 
fact  for  another,  the  words  of  conveyance  or  the 
signature  be  in  the  name  of  the  attorney,  it  shall  be 
as  much  the  principal's  deed  as  if  the  words  of 
conve.vance  or  the  signature  were  in  the  name  of 
the  principal  by  the  attorney,  if  it  be  manifest  on 
the  face  of  the  deed  that  it  should  be  construed  to 
be  that  of  the  principal  to  irive  efifect  to  its  intent" 

In  Stinchcomb  v.  Marsh.  15  GratL  210.  Lbb.  J.,  who 
delivered  the  opinion  of  the  court,  in  discussing'  the 
question  as  to  what  constituted  a  due  execution  of 
a  deed  by  attorney,  prior  to  the  statute  above 
cited,  said:  "  Prior  to  the  Code  at  least,  the  question 
was  not  simply  what  the  grantor  intended  to  do. 
but  whether  the  intent  to  execute  the  power  was 
carried  out  in  a  legal  and  proper  manner.  In 
every  case  of  a  deed  executed  by  an  attorney  it 
might  be  supposed  that  he  intended  to  conform  to 
his  power  and  satisfy  its  requirements:  but  if  he 
have  failed  to  execute  it  in  the  manner  required  by 
the  rules  of  law,  it  must  be  ineffectual,  for  his  in- 
tention could  not  remedy  the  defective  Code  in 
which  he  attempted  to  carry  his  intention  into 
execution.  I  refer  on  this  subject,  to  Sergeant 
Moore's  Rep.  Trin.  6  Eliz.  No.  101,  p.  70;  Coombe's 
Case,  0  Rep.  75;  Frontin  v.  Small,  1  Str.  R.  706:  S.  C, 
2  Ld.  Raym.  R.  1418:  White  v.  Cuyler.  6  T.  R.  176: 
Wilks  V.  Back.  2  East  R.  142;  5  Bouv.  Bac  Ab. 
'Leases,*  I.  10,  p.  571 ;  Bogart  v.  De  Bussy,  6  Johns.  R. 
94;  Fowler  v.  Shearer.  7  Mass.  R.  14;  BlweU  v.  Shaw. 
16  Mass.  R.  42;  Jones*  Dev.  v.  (barter,  4  Hen.  &  Munf. 
184 :  Clark's  Liessee  v.  Courtney,  etc.  5  Peters*  R,  818, 
849;  Martin  V.  Flotoen,  8  Leigh  168.  In  the  two  cases 
last  cited,  the  deeds  were  held  inoperative  because 
although  purporting  to  be  made  by  the  parties  as 
attorneys  for  their  principals,  they  were  yet  exe- 
cuted by  the  attorneys  in  their  own  names  and  not 
in  those  of  their  principals.'* 

See  further,  on  this  subject  monographic  noU  on 

Deeds  "  appended  to  Fiott  v.  Com..  12Gratt  664. 

tPretensed  Titles— Cooveyaoce  of.^See  Wagsener 
V.  Dyer,  11  Leigh  884. 
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containiog  304  acres,  obtained  a  patent  for 
the  same  on  the  19th  of  March  1789.  On 
the  10th  of  October  following,  a  patent  was 
issued  to  Charles  Martin  for  400  acres  in  the 
«ame  county ;  which  included  the  greater 
part  of  the  land  previously  granted  to 
Hughley.  Charles  Martin  dying  not  long 
afterwards,  devised  the  tract  of  400  acres 
to  his  son  Spencer  Martin.  Under  this  de- 
vise, Spencer  Martin  claimed  the  whole 
tract,  and  actually  cleared  and  improved  a 
part ;  but  that  part  did  not  interfere  with 
Hughley's  patent,  nor  (as  it  seemed)  did 
Spencer  Martin  ever  have  the  actual  posses- 
sion of  any  of  the  land  which  had  been 
granted  to  Hughley,  until  within  a  short 
time  previous  to  the  institution  of  this 
suit.  Meanwhile  Hughley  had  left  the 
state  and  become  a  resident  of  Kentucky ; 
where,  hearing  of  the  adverse  claim  to  a 
part  of  the  land  included  in  his  patent, 
he  executed  a  deed  constituting  Alexander 
Hughley  his  attorney  to  sue  for  and  recover 
the  land,  or  to  sell  the  same,  or  to  make 
any  compromise  respecting  it  which  he 
might  deem  expedient.  This  power  of  at- 
torney bears  date  the  3d  of  October  1818. 
Alexander  Hughley,  as  attorney  in  fact  for 
Charles  Hughley,  entered  into  an  agree- 
ment with  Flowers,  by  which  the  land  pat- 
ented to  Hughley  was  to  be  conveyed  to 
Flowers,  and  Flowers  was  to  refund  the 
purchase  money  he  had  received  from 
Hughley  for  the  assignment  of  his  claim 
under  the  certificate  ot  the  commissioners, 
with  interest  thereon,  and  the  expenses  of 
surveying  and  patenting  the  land.  In  pur- 
suance of  this  agreement  (which  was  in 
substance  a  rescission  of  the  contract  made 
in  1786  between  the  parties,  and  was  so 
considered  by  the  court  of  appeals)  Flowers 
paid  the  amount  of  the  said  purchase 
money,  interest  and  expenses  to  Alexander 
Hughley,  and  received  from  him  a  deed  fgr 
the    land,  bearing  date  the  17th  of  October 

1818.  This   deed   purports  to  be  an  inden- 
ture between  Alexander  Hughley  at- 

160  torney  in  *fact  for  Charles  Hughley, 
of  the  one  part,  and  Lambert  Flowers 
of  the  other  part ;  witnessing,  **that  the 
said  attorney  in  fact,  Alexander  Hughley,  in 
consideration  of  120  dollars,  doth  release 
and  to  the  said  Lambert  Flowers  doth  quit- 
claim'* the  same  tract  of  304  acres  which 
was  patented  to  Charles  Hughley;  and 
concluding,  '*In  testimony  whereof  the 
aforesaid  Charles  Hughley  hath  hereunto 
set  his  hand  and  seal."  The  signature, 
however,  is  ** Alexander  Hughley;"  to 
which  a  scroll  is  annexed  by  way  of  seal. 
The  deed  was  recorded  on  the  15th  of  March 

1819,  in  the  county  court  of  Harrison ;  and 
moreover,  Spencer  Martin  had  actual  notice 
of  the  deed,  and  of  the  agreement  in  pur- 
suance of  which  it  was  executed.  Never- 
theless he  procured  from  Charles  Hughley  a 
conveyance  of  the  same  tract  of  land  which 
had  been  sold  to  Flowers  by  Alexander 
Hughley ;  and  this  conveyance,  dated  the 
6th  of  July  1821,  and  purporting  to  be  made 
in  consideration  of  80  dollars  paid  by  Mar- 
tin, was  also  recorded  in  Harrison  county 
court. 

In  December  1821,  Flowers  exhibited  a 
bill  in  the  superiour  court  of  chancery 
holden     at   Clarksburg,    against    Spencer 


Martin,  Charles  Hughley  and  Alexander 
Hughley,  setting  forth  the  above  facts; 
charging  that  Martin  had  full  notice  of 
plaintiff's  purchase  of  the  land  from  Alex- 
ander Hughley  the  attorney  in  fact  of 
Charles  Hughley,  and  had  fraudulently 
combined  with  Charles  Hughley  to  defeat 
the  plaintiff's  recovery  thereof,  by  procur- 
ing a  conveyance  from  the  said  Charles 
Hughley,  and  taking  and  maintaining  pos- 
session :  and  praying  a  decree  for  the  recov- 
ery of  the  land  or  the  value  thereof,  and 
general  relief. 

Charles  Hughley  and  Alexander  Hughley 
failed  to  answer  the  bill,  and  as  to  them  it 
was  taken  pro  confesso. 

Martin  answered,  denying   notice  of  the 
plaintiff's  prior  purchase  of  the  land;  deny- 
ing the  fraud  charged  in  the  bill ;  insisting 
that  he  had  a    right   to  secure  his  title   by 
the   purchase  of    Hughley's  interest; 

161  and    contending  *that    by  the  plain- 
tiff's own  shewing,    he   was   the  pur- 
chaser of  a  pretensed  title. 

In  May  1827  the  cause  came  on  to  be 
heard;  and  the  chancellor  decreed  that 
Martin  convey,  relinquish  and  release  to 
the  plaintiff  the  land  in  controversy,  or  so 
much  thereof  as  he  held  at  the  commence- 
ment of  the  suit ;  that  he  be  attached  by  his 
body  until  be  should  comply  with  the  order ; 
and  that  the  marshal  deliver  possession  of 
the  land  to  the  plaintiff.  Martin  appealed 
from  the  decree. 

Johnson,  for  appellant. 

W.  Robertson,  for  appellee. 

CABELL,  J.  Two  objections  are  made 
to  this  decree.  The  first  is  that  the  court 
of  chancery  had  no  jurisdiction  of  the 
case ;  that  if  the  appellee  has  any  title  to 
the  land  in  controversy,  it  is  a  legal  title, 
which  ought  to  be  enforced  in  a  court  of 
law. 

The  validity  of  this  objection  depends 
upon  the  force  of  the  deed  of  the  17th  of 
October  1818,  executed  by  Alexander  Hugh- 
ley  to  Lambert  Flowers.  If  it  did  not  con- 
vey the  lep^al  title  of  Charles  Hughley,  the 
objection  is  without  foundation. 

That  deed  purports  to  be  a  deed  *  *  between 
Alexander  Hughley,  attorney  in  fact  for 
Charles  Hughley,  of  the  one  part,  and 
Lambert  Flowers  of  the  other  part. "  It 
witnesseth  **that  the  said  attorney  in  fact, 
Alexander  Hughley,  for  and  in  considera- 
tion &c.  doth  release  &c."  and  concludes, 
**In  testimony  whereof  the  said  Charles 
Hughley  hath  hereunto  set  his  hand  and 
seal."  It  is  then  signed  by  '* Alexander 
Hughley,"  with  a  scroll  annexed  by  way 
of  seal. 

The  legal   title  to  land  cannot  pass  from 

him    who  has  it,  but  by    his   deed.      Such 

deed  may  be  executed  by  his  attorney  duly 

authorized    for    the    purpose.     But  it  must 

be  so  executed  as   to   be    the  deed  of 

162  the    principal.     It  '^is   not   sufficient, 
therefore,    that   it   shall    be  executed 

by  the  person  who  was  authorized  to  make 
it ;  but  it  must  be  done  by  him  as  attorney. 
For  this  purpose  it  is  necessary  that  the 
attorney  shall  either  sign  the  name  of  the 
principal,  with  a  seal  annexed,  stating  it 
to  be  done  by  him  as  attorney  for  the  prin- 
cipal ;  or  he  may  sign  his  own  name,  with 
a    seal   annexed,    stating    it    to  be  for  the 
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principal.  In  either"  of  these  forms,  the 
deed  becomes  the  deed  of  the  principal ;  and 
if  every  thing  else  be  correct,  it  conveys 
the  title  of  the  principal.  But  if  the  deed 
be  signed  and  sealed  by  the  attorney, 
neither  in  the  name  of  the  principal,  nor 
in  his  own  name  as  attorney  for  the  prin- 
cipal, it  is  not  the  deed  of  the  principal. 
This  was  decided  as  early  as  the  6th  year 
of  the  reign  of  queen  Elizabeth  (Moore's 
Rep.  70),  and  has  been  uniformly  recog- 
nized ever  since.  Combes' s  case,  9  Co. 
Rep.  75 ;  4  Bac.  Abr.  Leases,  I.  pi.  10,  p. 
140;  Frontin  v.  Small,  2  Ld.  Raym.  1418; 
White  V.  Cuyler,  6  Term  Rep.  176.  Simi- 
lar decisions  have  been  made  in  the  courts 
of  Massachusetts  and  of  New  York,  and 
also  in  the  supreme  court  of  the  United 
States.  I  would  refer  particularly  to  the 
case  of  Lessee  of  Clarke  et  al.  v.  Courtney 
et  al.,  5  Peters  349. 

The  deed  in  this  case,  having  been  signed 
and  sealed  in  the  individual  name  of  Alex- 
ander Hughley,  is  not  the  deed  of  Charles 
Hughley,  and  therefore  did  not  convey  his 
title  to  the  land. 

But  although  the  deed  did  not  pass  the 
legal  title,  it  is  evidence  of  a  contract  on 
the  part  of  Charles  Hughley,  by  his  attor- 
ney, to  convey  the  land  to  the  appellee,  and 
gives  an  equitable  right  to  call  for  the  legal 
title.  And  as  the  subsequent  conveyance  of 
the  land,  by  Charles  Hughley  to  Martin, 
was  made  with  full  knowledge  on  the  part 
of  Martin  of  the  previous  contract  with 
Flowers,  it  cannot  impair  the  equity  of 
Flowers. 

It  is  contended  however,  in  the  second 
place,  that  this  contract  was  in  viola- 
tion of  the  act  against  conveying 
163  *or  taking  pretensed  titles,  1  Rev. 
Code,  ch.  103,  p.  375.  I  cannot  think 
so.  Flowers  and  Hughley,  before  this  con- 
tract, held  towards  each  other  the  relation 
of  vendor  and  vendee ;  for  Flowers  had  pre- 
viously sold  the  land  to  Hughley.  When 
Martin  set  up  an  adversary  claim  to  a  part 
of  the  land,  under  his  patent.  Flowers 
apprehended  that  in  case  Hughley  should 
lose  any  portion  of  the  land,  an  eitort 
would  be  made  to  make  him  liable  for  it. 
Thus  situated,  it  was  proposed  that  he 
should  take  back  the  land,  repaying  the 
purchase  money,  interest  and  costs,  and 
probably  some  small  amount  in  addition. 
These  terms  were  acceded  to;  and  al- 
though, in  executing  them,  it  became  nec^ 
essary  to  take  a  conveyance  from  Hughley, 
the  transaction  was,  in  substance,  a  rescis- 
sion of  a  former  sale,  rather  than  the  pur- 
chase of  a  pretensed  title.  It  did  not  tend 
to  increase  or  encourage  litigation ;  for, 
if  the  purchase  had  not  been  rescinded, 
Hughley  would  have  sued  Martin,  or  Mar- 
tin would  have  sued  Hughley;  in  either  of 
which  cases  Flowers  would  have  been  sub- 
stantially a  party,  in  consequence  of  his 
obligation  to  defend  the  title  of  Hughley ; 
and  if  Martin  had  been  successful  in  that 
controversy,  it  would  have  been  the  ground 
of  another  suit  by  Hughley  against  Flowers. 
Whereas,  under  the  new  arrangement, 
Flowers  became  the  nominal  as  well  as  the 
substantial  party,  and  one  suit  terminates 
the  whole  controversy, 

I  am  of  opinion  to  affirm  the  decree. 


BROOKE,  J.  Upon  the  authorities,  I 
concur  in  the  opinion  that  the  deed  from 
Hughley  to  Flowers  did  not  convey  the  legal 
title:  and  am  for  affirming  the  decree. 

BROCKENBROUGH,  J.  I  concur  en- 
tirely in  the  opinion  delivered  by  judge 
Cabell. 

Decree  affirmed. 
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*May  V.  Boisseau. 
Bank  of  Virginia  v.  Same. 

March,  1887.  Ricbmond. 


NeffotlaUe  Paper*  —  Accommodation  Indoner  —  Dis. 
charge  for  Want  of  Notlc*— Case  at  Bar.— A  negotia- 
ble note  Is  endorsed  by  tte  defendant  first,  and  by 
tbe  plaintiff  after  blm,  and  discounted  at  bank  for 
the  accommodation  of  the  maker.  At  itii  matu- 
rity a  like  note  made  and  indorsed  as  before,  for 
the  purpose  of  continninfr  the  accommodation,  is 
offered  for  discount  at  the  same  bank,  and  by  the 
board  of  directors  is  ordered  to  be  discounted : 
but  the  maker  havinsr  made  no  provision  to  pay 
the  discount,  the  proceeds  are  not  carried  to  the 
credit  of  the  maker.  The  first  note  is  thereupon 
protested  for  nonpayment,  and  notice  is  given  the 
second  indorser.  but  there  is  a  failure  to  give  due 
notice  to  the  first  indorser.  The  second  note, 
though  it  remains  in  bank,  is  treated  as  if  it  had 
never  been  discounted  :  it  Is  never  protested,  nor 
is  any  notice  of  its  nonpayment  given  to  any  of 
the  parties  to  it  Held,  upon  these  facts,  that  no 
satisfactory  excuse  is  shewn  for  the  omission  to 
give  notice  to  the  first  indorser.  and  he  is  dis- 
charged. 

5ame*-5anie— Riffht  to  Withdraw  Indorsement  Made 
under  nistake  of  Pactt— Case  at  Bar.— When  tbe 
period  arrives  at  which  tbe  second  note  would 
have  been  at  maturity,  a  third  note  is  in  like  man- 
ner made,  indorsed  ^and  offered  for  discount  as 
before,  but  the  amount  of  the  previous  discount 
being  still  due.  and  no  provision  made  for  its  pay- 
ment, tbe  directors  of  the  bank  refuse  to  discount 
this  third  note.  At  the  date  of  tbe  third  note,  the 
defendant  was  ignorant  of  tbe  protest  of  the  first 
note,  and  the  rejection  of  the  second.  He  became 
cognizant  of  these  facts  while  the  plaintiff  bad  the 
third  note  in  possession,  and  notified  him  not  to 
use  it,  and  also  notified  tbe  bank  not  to  discount 
or  accept  tbe  same.  Notwithstanding  these  no- 
tices, tbe  plaintiff  procured  tbe  third  note  to  be 
discounted  at  tbe  bank,  and  tbe  proceeds  having- 
been  carried  to  the  credit  of  the  maker,  the  plain- 
tiff paid  as  much  more  as  would  retire  the  first 
note.  When  the  third  note  became  payable,  it 
was  protested,  and  notice  given  to  the  defendant 
The  plaintiff  then  paid  and  retired  the  same. 
Held,  the  first  indorser.  at  tbe  time  of  giving  tbe 
notices  to  the  plaintiff  and  the  bank,  had  a  right 
to  withdraw  bis  indorsement,  and  tbe  plaintiff 
cannot  recover  against  him. 

Same*— Same— Samet- Same.— A  few  days  before  the 
date  of  the  third  note,  the  maker  executes  a  deed 
of  t7usc  reciting  that  the  first  indorser  is  bound 
as  indorser  on  the  second  note,  which  had  been 
discounted  for  the  accommodation  of  tbe  maker, 
and    that  it    is  renewable,    according   to 

165  *the  course  of  business  in  the  bank,  at  the 
end  of  every  sixty  days,  at  the  pleasure  of 
the  president  and  directors,  and  that  tbe  maker 
is  desirous  of  completely  indemnifying  and  sav- 
ing harmless  tbe  first  indorser  from  all  loss  and 
damage  by  reason  of  tbe  indorsement  aforesaid. 


*Neffotlable  Paper.— On  all  matters  pertaining  to 
negotiable  papers,  see  monographic  not^*  on  "Bills. 
Notes  and  Checks"  appended  to  Archer  v.  Ward,  9 
Gratt.  622. 

tSame- Accommodation  Indorser  —  When  He  May 
Withdraw  His  Endorsement.— It  is  a  general  principle 
that  an  indorser  of  an  accommodation  note  may 
withdraw  bis  Indorsement  at  any  time  before  tbe 
note  Is  discounted,  unless  rights  for  valuable  con- 
sideration have  in  the  meantime  attached  in  others. 
Berkeley  v.  Tinsley.  88  Va.  1008. 1004.  14  S.  E.  Rep.  M2, 
84.S.  quoting  with  approval  from  the  opinions  of 
Judges  TucKBR  and  Brockenbrough  in  the  princi- 
pal case. 

t5ame— Security  Provided  for  Indemnity  of  Ouaran- 
tor— Effect.— The  guarantor  of  a  negotiable  note,  by 
accepting  a  security  which  has  been  provided  by 
tbe  maker  for  bis  indemnity,  does  not  abandon  tbe 
cbaracter  of  guarantor  and  assume  that  of  princi- 
pal debtor.  Arents  v.  Com.,  18  Gratt,  T75.  citing 
principal  case  and  Watkins  v.  Crouch,  5  Itelgh  hit 
(see  foot-note  to  this  case). 
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or  any  other  which  he  may  make  for  the  purpose 
of  continuing-  the  accommodation  of  the  bank  to 
the  maker.  The  deed  conveys  real  and  personal 
estate,  and  It  Is  made  to  secure  other  debts  be- 
sides this,  and  other  parties.  The  first  Indorser 
executes  it,  but  Is  Ignorant,  at  the  time,  of  the 
protest  of  the  first  note  and  of  the  refusal  to  dis- 
count the  second.  It  does  not  appear  that  the 
property  conveyed  is  the  whole  property  of  the 
maker,  nor  that  it  Is  adequate  to  pay  the  note. 
Hbld,  the  right  of  the  first  Indorser  to  withdraw 
his  Indorsement  Is  not  destroyed  by  any  thing- 
contained  In  the  deed  :  dlssentlente  Brookb.  J. 

John  F.  May  brought  an  action  of  as- 
sumpsit in  the  superiour  court  of  law  for 
Chesterfield  county,  against  Peter  F. 
Boisseau.  The  declaration  contained  six 
counts. 

The  first  count  alleged  that  on  the  20th 
of  November  1828,  at  Petersburg,  a  certain 
Eklward  H.  Boisseau  made  a  note  by  which 
he  promised,  sixty  days  after  date,  to  pay 
to  the  defendant  or  order,  negotiable  and 
payable  at  the  office  of  discount  and  depos- 
ite  of  the  bank  of  Virginia  at  Petersburg, 
4500  dollars  for  value  received ;  that  the  de- 
fendant indorsed  the  said  note,  and  thereby 
ordft>red  and  appointed  the  sum  of  money 
specified  therein  to  be  paid  to  the  plaintiff; 
that  afterwards,  to  wit,  on  the  22d  of 
January  1829,  when  the  said  note  became 
payable,  due  demand  was  made  at  the  said 
office  of  discount  and  deposite,  but  payment 
was  not  made,  and  the  note  was  duly  pro- 
tested for  nonpayment,  and  the  plaintiff 
compelled  to  pay  4  dollars  3  cents  for 
charges  of  protest,  whereof  the  defendant 
had  due  notice:  by  means  of  all  which, 
the  defendant  became  liable  to  the  plaintiff 
for  the  payment  of  the  said  sums  of  4500 
dollars  and  4  dollars  3  cents,  and  being  so 
liable,  he  the  said  defendant  undertook 
and  promised  to  pay  the  same  to  the  plain- 
tiff. 

Tue  second  count  was  upon  a  note  made 
the  26th  of  March  182^,  which  became  pay- 
able the  28th  of  May  1829 ;  and  was  in  other 

respects  similar  to  the  first. 
166  *The  third  count,  after    describing 

the  note  of  the  20th  of  November 
1828,  and  the  indorsement  by  the  defend- 
ant, in  like  manner  as  the  first,  alleged  that 
the  plaintiff  indorsed  the  said  note,  and 
thereby  ordered  and  appointed  the  sum  of 
money  specified  therein  to  be  paid  to 
the  president,  directors  and  company  of  the 
bank  of  Virginia ;  of  all  which  premises  the 
defendant  had  due  notice.  And  it  averred 
that  afterwards,  to  wit,  on  the  22d  of  Jan- 
uary 1829,  when  the  note  become  payable, 
the  same  was  duly  presented  at  the  said 
office  of  discount  and  deposite  of  the  bank 
of  Virginia  at  Petersburg,  for  payment,  and 
due  demand  was  then  and  there  made,  but 
the  said  note  was  not  paid,  and  it  was 
thereupon  duly  protested  for  nonpayment ; 
of  all  which  the  defendant  had  due  notice; 
and  the  said  note  was  by  the  said  president, 
directors  and  company  returned  to  the 
plaintiff  protested  for  nonpayment,  and 
the  plaintiff  was  called  upon  and  required 
to  pa3%  and  did  pay,  to  the  said  president, 
directors  and  company,  the  said  sum  of 
45no  dollars,  and  also  the  sum  of  4  dollars 
3  cents  for  charges  of  protest ;  of  which  also 
the  defendant  had  due  notice :  and  there- 
upon the  defendant  became  liable  to  pay 
the  plaintiff  the  said    sura    of    money    last 


mentioned,  and  being  so  liable,  he  the  said 
defendant  undertook  and  promised  to  pay 
the  same  to  the  plaintiff. 

The  fourth  count  was  upon  a  note  made 
the  26th  of  March  1829,  which  became 
payable  the  28th  of  May  1829;  and  was  in 
other  respects  similar  to  the  third. 

The  fifth  count  set  forth  that  Edward  H. 
Boisseau,  having  obtained  a  loan  of  4500 
dollars  from,  the  president,  directors  and 
company  of'  the  bank  of  Virginia,  at  the 
office  of  discount  and  deposite  at  Peters- 
burg, upon  a  negotiable  note  made  by  him 
and  indorsed  first  by  the  defendant  and 
then  by  the  plaintiff,  and  being  desirous 
of  continuing  the  said  loan  by  a  discount 
of  his  note  for  his  accommodation  from  time 
to  time,    according    to  the  usages  of 

167  the  said  bank,  proposed  to  the  *def end- 
ant    that    if    he    would  indorse    the 

said  negotiable  note  or  notes,  made  and 
to  be  made  by  him  the  said  Edward  H.  from 
time  to  time,  in  order  that  they  might  after- 
wards be  indorsed  by  the  plaintiff,  and  then 
discounted  at  the  said  office  of  the  said  bank, 
according  to  their  said  usages,  and  for  the 
accommc^ation  of  the  said  Edward  H.  he 
the  said  Edward  H.  would  convey  to  one 
John  B.  Gobde  certain  valuable  estate,  real 
and  personal,  to  hold  to  him  in  trust  for  the 
purpose  (among  others)  of  selling  the  same 
or  so  much  thereof  as  might  be  requisite  in 
order  to  save  harmless  and  indemnify  him 
the  said  defendant  from  any  loss  or  injury 
which  he  might  sustain  by  reason  of  his 
said  indorsement;  and  the  defendant  hav- 
ing agreed  so  to  indorse  the  negotiable 
notes  of  the  said  Edward  H.  for  the  pur- 
poses aforesaid,  he  the  said  Eklward  H.  on 
the  26th  of  March  1829,  did  sign,  seal  and 
as  his  act  and  deed  deliver,  for  the  purpose 
and  to  the  tenor  and  effect  aforesaid,  to  the 
said  J.  B.  Goode,  a  deed  of  trust,  which 
deed  was  also  signed,  sealed  and  delivered 
by  the  said  Goode  and  by  the  defendant, 
and  upon  their  several  acknowledgments 
was  admitted  to  record  in  the  county  court 
of  Chesterfield;  and  thereupon  the  said 
Edward  H.  on  the  26th  of  March  1829,  made 
the  note  of  that  date.  The  note  is  then  set 
forth,  and  also  the  indorsement  by  the  de- 
fendant. After  which  it  is  stated  that  the 
plaintiff  in  like  manner  indorsed  his  name 
upon  the  same,  and  delivered  it  to  the  said 
president,  directors  and  company  of  the 
bank  of  Virginia;  and  thereupon,  by  the 
assent,  order  and  direction  of  the  said 
plaintiff,  and  also  of  the  defendant,  in 
writing,  the  said  note  was,  by  the  said 
president,  directors  and  company,  at  their 
office  aforesaid,  discounted  for  the  use  and 
accommodation  of  the  said  Edward  H. 
And  then  it  is  averred  that  when  the  one 
became  payable,  the  same  was  duly  pre- 
sented for  payment  at  the  said  office  of 
discount  and  deposite,  and  payment  de- 
manded,   but  the   nMe  was  not  paid, 

168  and  it  was    duly  *prote8ted    for  non- 
payment ;  of  which  the  defendant  had 

due  notice ;  and  the  said  note  was,  by  the 
said  president,  directors  and  company,  re- 
turned to  the  plaintiff  protested,  and  the 
plaintiff  was  called  upon  and  required  to 
pay,  and  did  pay,  to  the  said  president, 
directors  and  company  the  sum  of  money  in 
the  said    note  specified,  and  also   4  dollars 


871 


8  LEIQH 


Virginia  Rbports,  Annotated. 


169-171 


3  cents  the  charges  of  protest ;  of  which 
also  the  defendant  had  due.  notice:  and 
thereupon  the  defendant  became  liable  to 
pay  the  plaintiff  the  said  sums  of  money 
last  mentioned,  and  being  so  liable,  he  the 
said  defendant  undertook  and  then  and 
there  promised  to  pay  the  said  plaintiff 
the  same. 

The  sixth  count  was  for  money  paid,  laid 
out  and  expended,  and  for  money  had  and 
received. 

The  general  issue  was  pleaded,  and  the 
parties  agreed  the  following  facts: 

That  the  note  mentioned  in  the  first  and 
third  counts  was  made  by  £)dward  H.  Bois- 
seau,  indorsed  by  the  defendant  first  and 
by  the  plaintiff  after  him,  and  discounted 
at  the  office  of  discount  and  deposite  of  the 
bank  of  Virginia  at  Petersburg,  for  the 
accommodation  of  the  maker.  That  at 
maturity  a  like  note,  made  and  indorsed  as 
before,  for  the  purpose  of  continuing  the 
accommodation,  was  offered  for  discount  at 
the  said  office,  and  was  by  the  board  of  di- 
rectors ordered  to  be  discounted;  but  the 
maker  having  made  no  provision  to  pay  the 
discount  so  as  to  pay  or  retire  the  note  first 
mentioned,  the  latter  was  duly  protested  for 
nonpayment,  and  the  proceeds  of  the  second 
note  were  not  entered  in  the  ledger  as  a  dis- 
count to  the  credit  ot  the  maker;  and  that 
note,  though  it  remained  in  bank,  was 
treated  as  if  it  had  never  been  discounted ; 
was  never  protested,  nor  was  any  notice  of 
its  nonpayment  given  to  any  of  the  parties 
to  it.  That  when  the  period  arrived  at  which 
this  note  would  have  been  at  maturity,  the 
note  mentioned  in  the  second,  fourth  and 
fifth  counts  of  the  declaration  was  in 
169  like  manner  made,  indorsed  *and 
offered  for  discount  as  before ;  but  the 
amount  of  the  previous  discount,  to  wit, 
the  interest  for  the  previous  60  days,  being 
still  due,  and  no  provision  made  for  its 
payment,  the  directors  refused  to  discount 
the  lastmentioned  note,  and  rejected  the 
same.  That  when  the  first  note  was  pro- 
tested, notice  thereof  was  duly  left  at  the 
residence  of  the  plaintiff  for  him,  he  being 
then  in  Richmond ;  and  a  notice  was  depos- 
ited in  the  post  office  at  Petersburg,  ad- 
dressed to  the  defendant  there,  for  him  as 
the  first  indorser.  That  the  defendant  re- 
sided in  Chesterfield  county,  about  ten  miles 
from  the  town  of  Petersburg,  which  is  in 
the  county  of  Dinwiddle,  and  is  his  nearest 
post  town,  tnough  letters  and  papers  sent 
to  him  by  mail  were  never  addressed  to  the 
defendant  at  Petersburg,  but  generally  to 
Vadensburg  (a  tavern  and  post  office  in 
Chesterfield  county)  within  two  and  a  half 
miles  of  his  residence,  which  is  nearer  to 
two  other  post  offices  (one  at  the  courthouse 
of  Chesterfield  county)  than  to  Petersburg, 
and  is  the  same  place  at  which  he  has  al- 
ways resided  since  he  became  of  age, — a 
period  of  about  ten  years.  That  on  the  22d 
of  January  1829,  the  notary  of  the  said 
bank,  who  protested  the  said  note  of  the  20th 
of  November  1828,  went  to  the  post  office  in 
Petersburg  with  a  letter  containing  a  notice 
of  the  protest  of  that  note  to  the  defend- 
ant, and  was  there  informed  by  a  clerk  in 
the  post  office  that  that  was  not  the  post 
office  of  the  defendant:  that  the  notary 
nevertheless  deposited   in  the  post  office  in 


Petersburg  the  letter  covering  the  notice  to 
the  defendant,  addressed  to  him  in  Peters- 
burg, which  letter  remained  in  the  said  post 
office  until  the  16th  day  of  April  1829:  and 
that  this  was  the  only  attempt  which  was 
made  to  give  notice  to  the  defendant  of  the 
protest  of  the  note  of  the  20th  November 
1828  for  nonpayment.  That  on  the  19th 
day  of  March  1829,  the  said  Eklward  H. 
Boisseau  executed  a  deed  of  trust  to  J.  B. 
Goode  (which  is  set  forth  in  h;ec  verba). 
By    this    deed  it   is  recited  that    the 

170  *^said  Peter  F.  Boisseau  stands  bound 
as    indorser    for  the  said  Eklward  H. 

Boisseau  on  two  negotiable  notes,  which 
have  been  discounted  for  the  accommoda- 
tion of  the  said  Edward  H.  Boisseau  by 
the  bank  of  Virginia  in  the  town  of  Peters- 
burg, one  of  which  notes  is  for  the  sum  of 
4500  dollars,  and  the  other  for  the  sum  of 
1200  dollars,  both  of  which  notes  were  exe- 
cuted in  the  month  of  January  last,  and 
are  renewable,  according  to  the  course  of 
business  in  the  said  bank,  at  the  end  of 
every  sixty  days,  at  the  pleasure  of  the 
president  and  directors  of  the  said  bank : 
that  the  said  Peter  F.  Boisseau  is  bound  as 
the  security  of  the  said  Eklward  H.  Bois- 
seau in  two  administration  bonds,  one  in 
the  hustings  court  of  the  town  of  Peters- 
burg, for  the  administration  of  the  estate 
of  Archibald  Baugh  deceased,  and  the  other 
in  the  county  court  of  Chesterfield,  for  the 
administration  of  the  estate  of  Daniel  Bois- 
seau deceased,  and  in  a  forthcoming  bond 
entered  into  on  an  execution  which  issued 
from  the  clerk's  office  of  the  superiour 
court  of  law  for  the  town  of  Petersburg,  in 
favour  of  P.  Martin  for  the  benefit  of  Wil- 
liam A.  Gasquet ;  and  is  bound  as  the  secu- 
rity for  the  said  Eklward  H.  Boisseau  in 
several  other  bonds  and  notes,  of  various 
amounts,  not  now  particularly  recollected : 
and  that  the  said  E.  H.  Boisseau  stands 
justly  indebted  to  the  said  P.  F.  Boisseau 
in  the  sum  of  250  dollars,  by  note  or  single 
bill  bearing  date  the  2d  of  May  1827,  and 
to  Priscilla  Boisseau  in  the  sum  of  360  dol- 
lars by  single  bill  of  the  same  date  with 
the  deed,  and  is  bound  to  the  said  Priscilla 
to  pay  her  an  annuity  of  66  dollars  66 
cents  during  her  life.  And  then,  after  re- 
citing that  the  said  E.  H.  Boisseau  is  hon- 
estly desirous  of  completely  indemnifying 
and  saving  harmless  the  said  P.  F.  Bois- 
seau from  all  loss  and  damage  by  reason  of 
his  indorsements  aforesaid,  or  any  other 
which  he  may  make  for  the  purpose  of  con- 
tinuing the  accommodation  of  the  said 
bank  to  the  said  E.  H.  Boisseau  for  the 
said  two  sums  of  money,  or  any  part 

171  of  them,  *or  either  of  them,  and  alsi^ 
to    indemnify    him    as  security,  and 

secure  to  him  his  250  dollars  with  interest, 
and  secure  to  the  said  Priscilla  her  debt 
with  interest,  and  her  annuity, — he  the 
said  E.  H.  Boisseau  conveys  to  the  said 
John  B.  Goode  certain  tracts  of  land, 
slaves  and  other  personal  property,  in  trust 
that  whenever  the  said  P.  F.  Boisseau  shall 
be  compelled  to  pay,  or  shall  be  called  upon 
to  pay,  all  or  any  part  of  the  said  negoti- 
able notes,  or  all  or  any  part  of  any  notes 
or  note  which  may  hereafter  be  indorsed  by 
the  said  P.  F.  Boisseau  in  order  to  con- 
tinue the  accommodation  of  the  said  bank, 
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or  any  part  of  it,  to  the  said  E.  H.  Bois- 
seau ;  or  whenever  the  said  P.  F.  Boisseau 
shall  be  compelled  to  pay,  or  shall  be  called 
tipon  to  pay,  all  or  any  part  of  any  bond, 
note  or  oblig-ation,  in  which  the  said  P. 
F.  Boisseau  is  bound  as  the  security  of  the 
said  E.  H.  Boisseau;  or  whenever  the  said 
E.  H.  Boisseau  shall  make  default  in  the 
payment  of  the  said  debt  of  250  dollars  with 
interest,  or  the  said  debt  of  360  dollars  with 
interest,  or  the  said  annuity,  it  shall  and 
may  be  lawful  for  the  said  John  B.  Goode, 
if  required  by  the  said  Peter  F.  or  Priscilla, 
to  seU  all  or  any  part  of  the  property,  and 
after  satisfying  costs  and  charges  of  sale, 
pay  and  satisfy  to  the  said  Peter  all  and 
«very  sum  or  sums  of  money  which  he  may 
have  been  compelled  to  pay  as  indorser  or 
security,  or  may  be  called  upon  to  pay  as 
indorser  or  security,  for  the  said  Edward, 
and  every  sum  of  money,  with  interest,  that 
may  at  the  time  be  due  from  the  said  EJd- 
ward  to  the  said  Peter  or  the  said  Priscilla. 
If,  after  the  full  indemnification  of  the  said 
Peter  as  indorser  and  surety,  and  after  the 
payment  to  the  said  Peter  and  Priscilla  of 
the  debts  and  annuity  due  to  them,  any  of 
the  property  6r  its  proceeds  shall  remain 
in  the  hands  of  the  said  Goode,  it  is  made  his 
duty  to  apply  the  same  to  indemnify  and 
save  harmless  Richard  P.  Perry,  as  a 
surety  of  the  said  E.  H.  Boisseau  as  ad- 
ministrator of  Archibald  Baugh  de- 
172  ceased;  and  if  any  ^remain  after 
indemnifying  Perry,  then  it  is  to  be 
applied  to  the  indemnification  of  John  W. 
Jones,  Thomas  Hgwlet  and  William  B. 
Hamblin,  the  other  sureties  of  the  said 
Edward  as  the  administrator  of  Daniel 
Boisseau  deceased.  This  deed  was  executed 
by  E.  H.  Boisseau,  J.  B.  Goode,  P.  F. 
Boisseau  and  Priscilla  Boisseau,  and  was 
acknowledged  by  them  all  in  the  ofiSce  of 
Chesterfield  county  court  on  the  day  of  its 
date,  and  thereupon  admitted  to  record. 
It  was  agreed  that  the  defendant  at  this 
time  was  ignorant  of  the  fact  of  the  protest 
of  the  first  note,  and  of  the  refusal  to  dis- 
count the  second  note  by  the  bank.  That 
on  the  16th  of  April  1829,  the  plaintiff,  hav- 
ing in  his  possession  the  note  in  the  sec- 
ond, fourth  and  fifth  counts  mentioned, 
indorsed  by  the  defendant,  which  had  been 
given  to  him  to  indorse,  in  order  to  be 
offered  for  discount,  by  a  clerk  of  the 
bank  to  whom  the  said  E.  H.  Boisseau  had 
sent  it  for  that  purpose,  was  duly  notified 
by  the  defendant  not  to  use  the  same ;  and 
at  the  same  time  the  bank  was  notified, 
through  its  president  and  cashier,  at  the 
office  in  Petersburg,  not  to  discount  or  ac- 
cept the  same :  which  notices  are  in  these 
words:  **John  F.  Mayesqr.  Dear  sir,  I  have 
consulted  counsel,  and  I  am  advised  that 
as  indorser  of  two.  notes  drawn  by  EM  ward 
H.  Boisseau,  one  for  four  thousand  five 
hundred  dollars,  and  the  other  for  twelve 
hundred  dollars,  I  am  not  bound  to  pay  the 
same  or  any  part  thereof.  I  understand 
that  you  are  in  possession  of  two  negotiable 
notes  drawn  by  the  said  Edward  H.  Bois- 
seau, and  made  negotiable  and  payable  at 
the  bank  of  Virginia  in  Petersburg,  and 
which  were  indorsed  by  me  and  were  sent 
to  mr.  Daniel  Dugger  for  the  purpose  of 
renewing    the    two  notes  first  above    men- 


tioned, but  which  notes  have  been  protested 
by  the  said  bank.  Of  course,  as  the  pur- 
pose for  which  the  notes  you  hold  were 
made  is  at  an  end,  you  will  have  the  good- 
ness to  send  them  to  me  by  mr.  Roger 
Mallory,  who  will  hand  you  this  note. 
Y'rs,  Peter  F.  Boisseau." 

173  ***To  the  president,  directors  and 
company  of  the  bank  of  Va.  at  Pet- 
ersburg. Gentlemen,  Having  been  advised 
that  two  accommodation  notes  drawn  by 
Eklward  H.  Boisseau  and  indorsed  by  me, 
and  made  negotiable  and  payable  at  the 
bank  of  Virginia  in  Petersburg,  the  one  for 
the  sum  of  four  thousand  five  hundred  dol- 
lars, and  the  other  for  the  sum  of  one  thou- 
sand two  hundred  dollars,  both  of  which 
said  notes  were  protested  on  the  22d  day  of 
January  1829  for  nonpayment,  and  having 
received  no  notice  of  such  nonpayment  and 
protest,  I  inform  you  that  I  do  not  hold 
myself  bound  for  the  payment  thereof.  I 
also  notify  you  that  every  and  all  negotia- 
ble notes  drawn  by  the  said  Edward  H. 
Boisseau  and  indorsed  by  me,  and  dated  on 
or  since  the  22d  day  of  January  1829,  were 
executed  in  trust  to  be  applied  to  a  purpose 
to  which  they  have  not  been  applied,  and 
are  without  consideration ;  and  I  warn  you 
against  negotiating,  using  ,or  receiving 
the  same  or  any  part  thereof,  for  any 
purpose  whatsoever,  as  I  am  determined  not 
to  pay  them.  Y'rs  Ac.  Peter  F%  Boisseau. 
16th  Ap'l  1829." 

^  The  notice  to  the  plaintiff  was  delivered 
him  on  the  16th  of  April  1829;  that  to  the 
bank  was  delivered  to  the  president  and 
cashier  thereof  on  the  morning  of  the  I7th, 
about  nine  o'clock. 
The  three  notes    of    the    20th    November 

1828,  22d  January   1829,    and    26th    March 

1829,  were  all  in  the  form  of  accommodation 
notes,  with  a  memorandum  at  the  foot  to 
credit  the  drawer,  which  memorandum  has 
thereto  the  initials  of  each  indorser. 

It  was  agreed  that  the  said  notes  were  all 
'made  and  indorsed  for  the  purpose  of  re- 
newing and  continuing,  according  to  the 
usages  of  the  said  bank,  a  debt  of  4500  dol- 
lars, which  was  due  from  the  said  E.  H. 
Boisseau  on  a  note  indorsed  first  by  the  de- 
fendant and  secondly  by  the  plaintiff,  and 
for  no  other  purpose,  and  that  this  was  one 
of   the    debts  mentioned   in    the  said 

174  deed  of   trust:  ♦that   at   the  date   of 
the  last  mentioned  note  the  defendant 

was  still  i^orant  of  the  protest  of  the  first 
and  the  rejection  of  the  second  note,  both 
of  which  were  retained  by  the  bank :  that 
in  this  state  of  things,  and  notwithstand- 
ing the  notices  aforesaid,  the  plaintiff  pro- 
cured the  note  of  the  26th  March  1829  to  be 
discounted  at  the  said  office  of  said  bank 
of  Virginia ;  and  the  proceeds  of  said  note 
having  been  placed  to  the  credit  of  E.  H. 
Boisseau  on  the  ledger  of  the  said  bank, 
the  plaintiff,  out  of  his  own  funds,  paid 
as  much  more  as  would  retire  the  note  men- 
tioned in  the  first  and  third  counts,  and 
accordingly  retired  the  same:  and  that 
when  the  note  mentioned  in  the  second, 
fourth  and  fifth  counts  became  payable, 
the  same  was  duly  protested  for  nonpay- 
ment, and  due  notice  thereof  was  given  to 
the  defendant ;  and  on  the  next  day  the 
plaintiff  paid  and  retired  the  same. 
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Upon  this  case  agreed,  the  superiour  court 
of  Prince  George  county  (to  which  court  the 
cause  had  been  removed)  gave  judgment 
for  the  defendant;  and  the  plaintiff  ap- 
pealed therefrom. 

The  president,  directors  and  company  of 
the  bank  of  Virginia,  likewise,  brought  an 
action  of  assumpsit  against  Peter  F.  Bois- 
seau  in  the  superiour  court  of  Chesterfield ; 
and  this  suit  also  was  removed  to  Prince 
George. 

The  first  count  alleged  that  on  the  26th 
of  March  1829,  at  Petersburg,  EMward  H. 
Boisseau  made  a  note  by  which  he  promised 
to  pay  to  the  defendant  or  order,  at  the 
o£5ce  of  discount  and  deposite  of  the  bank 
of  Virginia  at  Petersburg,  where  the  same 
was  made  negotiable,  sixty  days  after  the 
date  thereof,  1200  dollars  for  value  received : 
that  the  defendant  indorsed  the  said  note, 
and  thereby  ordered  and  appointed  the 
sum  of  money  specified  therein  to  be  paid 
to  one  Robert  P.  Archer:  that  Archer  in- 
dorsed the  note  also,  and  thereby  ordered 
and  appointed  the  money  to  be  paid  to  the 
plaintiffs:  that  afterwards    when  the 

175  said  note  became  ^payable,  on  the  28th 
of   May    1829,    at    the    said    office  of 

discount  and  deposite  at  Petersburg,  the 
said  note  was  duly  presented  for  payment, 
and  payment  of  the  money  required,  but 
the  same  was  not  paid,  and  thereupon  the 
note  was  duly  protested  for  nonpayment, 
and  the  plaintiffs  paid  4  dollars  3  cents  for 
charges  of  protest ;  of  all  which  premises 
the  defendant  had  notice :  by  m^ans  whereof 
the  defendant  became  liable  to  pay  the 
plaintiffs  the  said  1200  dollars  and  the  said 
4  dollars  3  cents,  and  being  so  liable,  he 
undertook  and  promised  to  pay  the  said 
plaintiffs  the  same. 

The  second  count  was  upon  a  note  made 
the  20th  of  November  1828,  which  became 
payable  the  22d  of  January  1829;  and  was 
in  other  respects  similar  to  the    first. 

The  third  count,  after  setting  forth  the 
note  of  thfe  20th  of  November  1828,  the 
indorsements  by  the  defendant  and  by 
Archer,  and  the  presentment,  demand, 
nonpayment  and  protest,  averred  that  at  the 
time  of  the  making  of  the  said  note  as  afore- 
said, and  from  thence  until  and  at  the  time 
when  the  same  was  so  presented  and  shewn 
for  payment  as  aforesaid,  he  the  said  Ed- 
ward had  not  in  his  hands  any  effects  of 
the  said  defendant,  nor  had  he  received 
from  the  said  defendant  any  considera- 
tion for  the  making  or  payment  of  the  said 
note;  nor  hath  he  the  said  defendant 
sustained  any  damage  for  or  by  reason  of 
his  not  having  had  notice  of  the  nonpay- 
ment of  the  said  sum  of  money  in  the  said 
note  specified ;  of  which  several  premises 
the  defendant  had  notice:  by  means  where- 
of, he  the  defendant  became  liable  to  pay 
to  the  plaintiffs  the  sum  of  money  in  the 
said  note  specified,  and  being  so  liable,  he 
promised  the  plaintiffs  to  pay  them  the 
same. 

The  fourth  count  was  for  money  lent  and 
advanced,    and    money  had  and  received. 

The  defendant  demurred  to  the  third 
count,  and  his  demurrer  was  sus- 
tained.    As    to  the   other  counts,  the 

176  ^general    issue    was   pl«>aded ;    and  a 
jury  being    impanelled   found  a  ver- 


dict,  subject  to  the  opinion  of  the  court  on 
a  case  agreed. 

That  case  agreed,  so  far  as  material  to 
the  questions  which  were  discussed  and  de- 
cided in  this  action,  presented  the  same 
state  of  facts  as  the  case  agreed  in  the  suit 
of  May  against  Boisseau ;  except  that  the 
second  indorser  of  the  negotiable  notes  waa 
Robert  P.  Archer  instead  of  John  P.  May. 
Upon  the  case  agreed,  the  suoeriour  court 
of  Prince  George  gave  judgment  for  the  de- 
fendant; and  the  plaintiffs  appealed. 

Macfarland  and  Johnson,  for  the  appel- 
lants. I.  Is  Peter  F.  Boisseau  discharged 
from  liability  on  the  first  note,  by  want  of 
notice  of  the  dishonour?  Admit  that  the 
notice  put  into  the  post  office  by  the  notary 
is  not  sufficient,  yet  the  pending  negotia- 
tion for  the  renewal  of  the  note  on  the  very 
day  of  the  dishonour,  is  clearly  notice ;  for 
all  the  parties  to  the  note  were  then  at 
bank,  in  person  or  by  their  agent,  and  ac- 
quainted with  the  progress  and  failure  of 
the  negotiation,  and  consequent  dishonour 
of  the  note ;  so  that  no  farther  notice  was 
necessary.  The  necessity  of  notice  is 
waived  by  the  drawer  agreeing  to  call  on  the 
holder  and  ascertain  whether  the  acceptor 
has  paid  the  bill.  Chitty  on  Bills,*  p. 
484 ;  Phipson  v..  Kneller,  4  Campb.  285.  If 
an  agreement  to  call  will  waive  notice,  the 
actual  call  (though  by  an  agent)  on  the 
very  day  of  the  dishonour  should  a  fortiori 
waive  it.  Bayley  on  Bills  203 ;  Leffingwell 
V.  White,  1  Johns.  Cas.  99.  The  doctrine 
of  waiver  of  notice  in  treated  in  Chitty  on 
Bills,  pp.  533-541.  There,  also,  are  consid- 
ered the  doctrines  as  to  promises  to  pay  and 
actual  payments,  in  ignorance  of  fact  and 
ignorance  of  law. 

II.  What  is  the  extent  and  foundation 
of  the  doctrine  that  an  accommodation 
note  is  blank  paper  till  negotiated? 
177  *Whitworth  v.  Adams,  5  Rand. 
343,  344,  ascertains  only  .that  such  a 
note,  while  it  remains  in  the  hands  of  any 
of  the  parties  to  it,  no  consideration  hav- 
ing passed  among  them  for  its  execution, 
is  a  blank  paper,  and  gives  no  rights  to  the 
parties  inter  sc.  It  does  not  decide  that 
such  a  note  delivered  to  any  one  of  the  par- 
ties, under  a  contract  made  for  good  con- 
sideration, that  he  might  discount  it,  would 
be  blank  paper, — would  give  no  rights  to 
the  parties  inter  se.  The  question  here  is 
whether,  in  the  case  of  two  cosureties,  if 
the  one  who  is  primarily  liable  enters 
along  with  his  principal  into  a  new  obliga- 
tion designed  to  pay  off  the  old,  and  deliv- 
ers it  to  his  cosurety,  he  may  then  turn 
round  and  arbitrarily  demand  its  return. 
Here,  too,  Peter  F.  Boisseau  had  got  in- 
demnity by  the  deed  of  trust;  and  he  had 
undertaken  for  the  debt.  There  was  a  suffi- 
cient consideration  for  the  undertaking, 
and  he  had  no  light  afterwards  to  arrest 
the  negotiability  of  the  note.  Corney  v. 
Da  Costa,  1  Esp.  Rep.  303 ;  Brown  v.  Maffey, 
15  East  216. 

Taylor  and  Leigh,  for  the  appellee.  I. 
The  plaintiff  cannot  recover  on  the  note 
of  the  20th  November  1828,  because  due  dil- 
igence was  not  used  by  the  bank,  and  no 
attempt  was   made  by  the  plaintiff,  to  give 
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the  defendant  notice  of  the  nonpayment  and 
protest.  Ireland  v.  Kip,  10  Johns.  Rep. 
501 ;  S.  C,  11  Johns.  Rep.  231 ;  Beveridge  v. 
Burgis,  3  Camp.  262 ;  Fisher  v.  Evans,  5 
Binn.  541 ;  Barnwell  v.  Mitchell,  3  Conn. 
Rep.  101 ;  Bank  of  Utica  v.  De  Mot,  13 
Johns.  Rep.  432.  This  case  cannot  be 
brought  within  the  principle  of  Leffingwell 
V.  White,  1  Johns.  Cas.  9^,  There  the  in- 
dorser  was  present  and  active,  and  knew 
what  he  said  and  did.  Here  the  indorser 
was  absent,  passive  and  ignorant.  Agan 
V.  M'Manus,  1  Johns.  Rep.  180,  a  stronger 
case  than  this,  was  decided  in  favour  of 
the  indorser.  There  are  certainly  many 
cases  in  which  the  indorser  has  been  held 
liable  notwithstanding  the  omission 
178  to  give  notice.  *But  these  are  cases 
in  which  the  conduct  of  the  indorser 
produced  the  omission  of  which  he  at- 
tempted to  avail  himself,  and  he  was  not 
allowed  to  take  advantage  of  his  own 
wrong,  and  commit  a  fraud  upon  the 
holder.  In  the  present  case,  there  was 
nothing  done  or  said  by  the  defendant 
which  threw  the  bank  and  first  indorser  off 
their  guard.  Even  if  the  facts  shewed  a 
valid  excuse  for  not  giving  notice,  the 
plaintiff  cannot  avail  himself  of  these  facts, 
for  want  of  proper  averments  in  his  decla- 
ration. Every  count  charges  due  notice  to 
the  defendant,  and  no  excuse  is  alleged  for 
not  giving  notice.  To  aver  notice,  and 
offer  evidence  to  prove  an  excuse,  would 
be  to  surprise  the  defendant.  Bayley  on 
Bills,  ch.  9,  p.  286,  and  note  141 ;  Lawes  on 
Assumpsit,  p.  362  (margin). 

II.  The  note  of  the  22d  January  1829  was 
made  and  indorsed  to  retire  the  note  of  the 
20th  November  1828.  It  never  was  negoti- 
ated for  that  or  any  other  purpose,  and 
therefore  no  right  was  conferred  nor  any 
obligation  created  upon  any  of  the  parties 
to  it.  The  defendant  was  never  liable  on 
it  to  the  bank  or  to  the  plaintiff. 

The  defendant,  supposing  that  the  note 
of  the  22d  January  1829  had  been  negotiated 
by  the  bank,  and  that  he  might  be  made 
liable  on  it,  indorsed  the  note  of  26th 
March  1829.  He  indorsed  it  for  a  special 
purpose, — to  protect  himself  from  protest, 
and  to  continue  the  accommodation  of  the 
bank  to  the  maker.  The  purpose  intended 
not  being  answered,  the  defendant  had  a 
right,  as  long  as  the  note  remained  unne- 
gotiated,  to  nullify  his  indorsement.  The 
notice  had  that  effect. 

These  cases  must  be  considered  and  de- 
cided, exactly  as  they  would  be  if  the  trust 
deed  had  never  been  made.  To  save  the 
defendant  harmless  was  the  object  (and 
only  object)  of  the  deed.  And  if,  independ- 
ent of  the  deed,  he  would  not  be  liable 
upon  any  of  the  notes,  there  is  no  occasion 
for  him  to  have  indemnity  against  them 
under  the  deed,  and  he  will  therefore 
179  be  entitled  *to  none.  He  cannot  be 
subjected  against  law,  in  order  that 
he  may  get  indemnity  contrary  to  the  in- 
tention of  the  parties  as  expressed  in  the 
deed.  The  words  ** shall  be  called  upon  to 
pay**  mean,  when  a  legal  demand  shall  be 
made  upon  him  by  suit;  or  at  least,  when 
he  shall  be  called  upon  by  a  person  having 
a  legal  right  to  recover  from  him.  As  to 
the    trust  subject,    it  does   not  appear  that 


it  is  equal  in  value    to  the  other  liabilities 
of  the  defendant  for  the  drawer. 

TUCKER,  P.  These  cases  have  been 
argued  with  very  great  labour  and  ability, 
and  many  points  of  commercial  law  have 
been  learnedly  discussed.  According  to  my 
view  of  them,  however,  they  turn  upon  a 
very  few  principles,  and  it  will  therefore  be 
unnecessary  to  notice  many  things  which 
have  fallen  from  the  bar  in  the  course  of 
the  discussion.  In  remarking  upon  them,  I 
shall  follow  the  course  of  the  counsel,  in 
considering  the  case  of  May  against  Bois- 
seau  separately »  in  order  to  avoid  confusion. 
The  decision  of  it  will  in  effect  be  a  deci- 
sion of  the  other. 

The  action  in    the    case  of    May  against 
Boisseau  is  founded  upon  two  notes  negoti- 
able at  bank,  the  first  of  which    was  dated 
the  20th    of   November   1828,   and  fell    due 
on  the  following  22d  of  January.     It  was  for 
the  sum  of  4500  dollars,  and   was   indorsed 
by  Peter  F.  Boisseau  and  John  F.  May,  for 
the  accommodation  of  Edward  H.  Boisseau 
the  maker.     It  was  discounted  accordingly. 
At  maturity,    a    new    note   with    the  same 
indorsers  was  offered  for  discount,  in  order 
to  retire    the  former;  but  the  discount  not 
being    paid,    the  note    was    not  discounted 
and  passed  to  the   credit  of  the  maker,  al- 
though there  had  been  an  order  of  the  board 
for  its  discount.     The  consequence  was  that 
the    first  note  was  not  paid  off;  and  it  was 
accordingly  protested.     Due  notice  of  pro- 
test was  given  to  May,  but   it   is  admitted 
on  all  hands  that   due  notice  was  not 
180      given  to  Peter  F.  *Boisseau  the   first 
indorser;  so  that   he  was  discharged, 
unless   a   satisfactory  excuse   is  offered  for 
the   omission.     This    excuse    has   been  at- 
tempted.   It  is  contended  that  as,  on  the  day 
of  the   maturity,  a  negotiation    was  going 
on  for  the  renewal  of  the  note,    which  ulti- 
mately failed,  the  bank   was  absolved  from 
the    necessity  of    giving    notice.     It  is  ad- 
mitted, however,   that    Peter    F.    Boisneau 
was  not  at  the   bank   on  the  day  on  which 
the  transaction  took    place,  and  that  he  re- 
mained profoundly  ignorant  of  all  the  cir- 
cumstances until  subsequent  to  the   26th  of 
March    following.      He    therefore    had    no 
actual    notice  of  the    offer    of  the  note  for 
discount,    or   of    its    final    rejection.     His 
case    therefore    neither    comes    within  the 
principle    of  the  decisions  which  recognize 
that  notice  may  be  waiTed,    nor  is  it  at  all 
analogous    to    the    case    of    LeflSngwell  v. 
White,    1    Johns.    Cas.    99.     What    is    the 
principle  on  which  notice  is  waived?    It  is 
that    *'the  consequences  of    neglect  to  give 
notice  may  be  waived  by  the  person  entitled 
to  take    advantage   of   them."     Chitty  on 
Bills  533.*    The  act  then  which    is  to  oper- 
ate a  waiver  must  be  the  act  of  the  indorser 
himself.     It    would  be    a  solecism   to    per- 
mit the  act  of  another  to  waive  his  right  of 
insisting    upon    notice.       Accordingly,    in 
LeflSngwell    v.     White,  we    find    that  upon 
the    absconding    of    the  maker  of  the  note, 
the  indorser  himself,  before  it  became  due, 
informed    the    holder  of  the  fact,  requested 
delay,    and  agreed    to    give  a  new  note  for 
the     amount.       Now,    without      enquiring 
whether  the  case  is   to  be   sustained  on  the 
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ground  of  the  existence  of  the  negotiation, 
or  on  some  other  ground,  it  is  observable 
that  the  indorser  was  here  the  negotiating 
party,  admitting  fully  his  responsibility, 
giving  notice  himself  to  the  holder  of  the 
maker's  absconding,  and  asking  indul- 
gence. He  had,  then,  full  notice  of  every 
thing,  the  transaction  having  been  con- 
ducted altogether  by  himself  in  per- 
son. 

181  *Aware  of  this  di£5culty,  one  gen- 
tleman has  called  to  his  aid  a  sup- 
posed intendment  of  the  law,  and  another 
has  ingeniously  ensconced  himself  behind 
the  doctrine  of  agency.  It  is  said  that  upon 
the  presentation  of  an  indorsed  accommoda- 
tion note  at  bank,  for  the  purpose  of  retir- 
ing a  former  note  indorsed  by  the  same 
parties,  the  law  intends  each  party  to  the 
not^  to  be  present  in  bank  and  privy  to  the 
negotiation  for  the  renewal.  I  cannot  think 
so.  Such  an  intendment,  contrary  to  the 
fact  in  innumerable  cases,  would  be  the 
grossest  injustice.  It  might  have  been 
expected  that  for  so  harsh  a  doctrine  some 
authority  would  be  cited,  by  which  we 
should  have  been  bound  to  adopt,  against 
our  moral  sense,  so  revolting  a  principle. 
But  no  such  authority  is  produced,  and  we 
are  therefore  still  at  liberty  to  take  for 
granted  that  he  who  merely  places  his  name 
on  a  note  for  the  accommodation  of  a 
friend,  is  not  to  be  aifected  by  transactions 
of  which  he  knows  nothing,  and  to  which 
he  is  neither  party  nor  privy.  The  truth 
is  that  he  is  not  a  party  to  the  discount  of 
the  note.  He  is  only  collateral  security  for 
the  payment  of  the  note,  if  the  maker  fails, 
and  the  note  is  fairly  dealt  with.  In  busi- 
ness paper,  the  last  indorser,  who  presents 
it  for  discount  for  his  own  benefit,  is  the 
contractor  with  the  bank.  He  only  is  party 
to  the  transaction.  The  previous  indorsers 
have  nothing  to  do  with  it.  They  stand 
but  as  collateral  security,  and  so  far  from 
being  party  or  privy  with  the  last  indorser 
who  offers  the  paper  for  discount,  they 
are  antagonizing  parties.  In  accommoda- 
tion paper,  in  like  manner,  the  maker,  for 
whose  benefit  it  is  to  be  discounted,  is  the 
only  party  seeking  the  discount.  The  in- 
dorsers are  indeed  collaterally  bound,  but 
they  are  not  parties  to  the  application. 
The  maker  offers  the  note  for  discount 
with  their  guarantee,  indeed,  and  it  is 
discounted  upon  their  credit ;  but  it  is  dis- 
counted for  him,  not  for  them.  Their 
responsibility  is  limited  by  their  indorse- 
ment,   and    nothing    that  the  maker 

182  *can  do  in    the    negotiation    for  dis- 
count can  add  to  their   responsibility 

or  operate  a  waiver  of  their  privileges. 
There  cannot,  then,  be  any  just  foundation 
for  the  notion  that  the  indorsers  are  to  be 
considered  as  present  and  parties  to  the 
transaction  of  the  22d  of  January,  though 
they  were  in  fact  not  present.  Nor  are 
they  to  be  regarded  as  present  by  their 
agents,  since  they  have  nothing  to  do  with 
the  transaction ;  and  even  if  they  had,  and 
if  there  was  an  agency,  it  was  not  an 
agency  to  waive  the  indubitable  privileges 
of  the  indorser,  or  to  do  any  act  which 
might  amount  to  such  waiver. 

Upon  the  whole,   therefore,  I  am  of  opin- 
ion that  the  indorser  Peter  F.  Boisseau  was 


discharged  from  his  responsibility  on  the 
first  note,  by  the  omission  to  give  due  no- 
tice of  the  protest  for  nonpayment. 

We  now  come  to  the  note  of  March  26th 
1829.  That  note  was  in  fact  drawn  and 
indorsed  anteriour  to  its  date,  and  in  pro- 
found ignorance,  on  the  part  of  Peter  F. 
Boisseau  at  least,  of  all  the  facts  connected 
with  the  note  of  the  22d  January  1829. 
He  was  ignorant  that  the  attempt  to  ne- 
gotiate that  note  had  failed,  ignorant  of  the 
protest  of  the  note  of  November,  and  of 
the  fact  that  he  was  discharged  from  his 
responsibility.  '  These  things,  however, 
having  come  to  his  knowledge  after  the  26tb 
of  March,  he  addressed  notices  both  to  the 
bank  and  to  May,  warning  the  former  not 
to  negotiate  or  receive  the  note,  and  de- 
manding of  the  tatter  that  it  should  be  re- 
turned to  him.  May  however  retained  the 
note,  and  afterwards  discounted  it  at  the 
bank  of  Virginia  in  Petersburg.  At  ma- 
turity it  was  protested,  and  due  notice  was 
given  to  all  the  parties.  May  then  paid 
it  up,  and  now  demands  the  amount,  by 
this  action,  of  Peter  F.  Boisseau  as  prior 
indorser. 

I  think  it  was  conceded  in  the  argument, 
as  a  general  principle,  that  the  indorser  of 
an  accommodation  note  may  withdraw  his 
indorsement  at  any  time  before  it  is  dis- 
counted, unless  rights  for  valuable 
183  consideration  have  *in  the  mean 
time  attached  in  others.  It  could  not 
fairly  be  denied.  As  a  general  rule,  the 
locus  p<%nitenti?e  is  never  taken  away  un- 
til the  contract  is  complete ;  and  the  deci- 
sions of  this  court  leave  no  doubt  that  until 
the  discount  of  accommodation  paper,  »  note 
is  but  a  blank  piece  of  paper.  In  the  ordi- 
nary banking  transactions  of  the  country, 
a  series  of  indorsed  notes  of  different  dates 
are  usually  deposited  for  the  purpose  of 
renewal  in  continuance  of  the  accommoda- 
tion. They  are  placed  in  bank  or  in  the 
hands  of  the  maker,  to  be  used  for  that 
purpose,  in  full  confidence,  at  the  time,  of 
his  solvency;  yet  I  have  never  heard  a 
doubt  of  the  right  of  the  indorsers  to  with- 
draw them  or  to  strike  out  their  indorse- 
ment, at  any  time  before  discount,  when 
the  failing  circumstances  of  the  maker 
render  such  a  measure  prudent.  Until  the 
discount  of  the  note  of  the  26th  of  May, 
therefore,  the  indorser  Peter  F.  Boisseau 
had  a  right  to  withdraw  his  indorsement, 
to  forbid  the  discount  upon  his  credit,  and 
to  absolve  himself  from  all  responsibility ; 
unless  some  circumstances  can  be  shewn 
which  deprive  him  of  the  benefit  of  this 
general  principle. 

Accordingly,  his  responsibility  is  at- 
tempted to  be  fixed  upon  the  ground  that  on 
the  19th  of  March  he  received  a  deed  of 
trust  from  Edward  Boisseau  the  maker, 
by  which  he  conveyed  a  very  large  property 
to  a  trustee  to  indemnify  his  brother  Peter 
against  his  supposed  responsibility  for  the 
previously  indorsed  notes,  and  for  any 
other  notes  which  he  might  thereafter  in- 
dorse for  the  renewal  and  continuation  of 
the  former.  It  is  not  found  by  the  case 
agreed  whether  the  property  conveyed  was 
the  whole  property  of  the  maker,  nor  is  it 
found  that  it  is  adequate  to  the  payment  of 
the    note,  even    if  it    be  conceded  that  the 
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note  was  to  be  discHArg'ed  out  of  the    trust 

subject  in  preference  to  any  other  liability 

of  Peter  F.  Bossseau  for  the  maker.    These 

facts  cannot  be  supplied  by  the  court, 

184  if  they  are  necessary  *for  a   decision 
of    the   case.     Let  us    see,    however, 

what  is  the  effect  of  the  deed  of  trust  upon 
this  action,  even  if  both  of  those  facts  be 
found  favourably  to  the  appellant.  I  shall 
take  them  to  be  so ;  but  for  the  sake  of 
the  arg-ument  only. 

That  the  indorser  has  a  general  right  to 
withdraw  his  indorsement,  is  admitted ; 
and  if  that  right  was  destroyed  by  the 
operation  of  the  deed  of  trust,  it  must  be 
either  by  force  of  some  binding  covenant 
in  the  instrument,  or  because  the  convey- 
ance of  the  whole  property  of  the  maker  to 
the  indorser,  and  to  an  amount  adequate 
to  the  payment,  placed  him  in  the  shoes  of 
the  maker,  and  obliged  him  in  good  faith 
to  adhere  to  his  indorsement. 

First,  then,  was  there  any  agreement  on 
the  part  of  Peter  F.  Boisseau  to  con- 
tinue to  indorse  for  his  brother?  I  waive, 
as  unimportant  in  this  part  of  the  case, 
the  question  whether  such  an  agreement, 
in  ignorance  of  the  fact  of  his  discharge, 
would  bind  him.  And  I  am  clearly  of  opin- 
ion that  there  is  no  such  covenant  in  the 
deed.  The  passages  which  have  reference 
to  this  matter  are  to  be  found  first  in  the 
recitals,  where  it  is  declared  that  the  maker 
was  desirous  of  saving  his  indorser  harm- 
less from  damage  by  reason  of  his  previous 
indorsements,  **or  any  other  which  he 
may  make  for  the  purpose  of  continu- 
ing the  accommodation."  And  in  the 
declaration  of  trust  it  is  provided  that 
whenever  the  indorser  should  be  com- 
pelled to  pay  the  notes  already  in- 
dorsed, **or  any  note  which  may  hereafter 
be  indorsed  by  him  in  order  to  continue 
&c."  Now  these  are  the  words  of  the 
grantor  of  the  deed,  not  of  the  grantee 
Peter  F.  Boisseau.  There  is  no  covenant  or 
engagement  on  his  part  to  indorse;  and 
even  the  language  of  the  grantor  implies 
not  an  obligation  on  the  grantee,  but 
merely  the  possibility  of  his  renewing  his 
indorsement.  The  word  mjiy  is  not  imper- 
ative, but  potential,  and  the  clause  was 
intended  to  provide  not  for  what  must 

185  happen  *as  a  matter  of  contract,    but 
for  what  might    happen   as  matter  of 

favour.  It  would  be  strange  were  it  other- 
wise; for  there  is  no  limit  as  to  time,  and 
consequently  the  obligation  to  renew,  if  it 
exists  at  all,  has  no  limit  but  the  life  of 
the  party ;  so  that  Peter  F.  Boisseau  would 
have  been  bound  forever  to  continue  to  in- 
dorse, and  keep  alive  the  accommodation, 
while  the  trust  property  was  melting  away 
in  the  hands  of  the  maker. 

Secondly,  then,  let  us  see  whether  the  ob- 
ligation to  indorse  is  created  by  the  mere 
fact  that  the  whole  of  the  maker's  prop- 
erty, and  sufBcient  to  pay  the  debt,  was 
placed  in  the  hands  of  the  trustee  for  the 
indorser. 

In  considering  this  question,  the  case  has 
been  likened  to  that  of  Comey  v.  Da  Costa, 
1  Esp.  Rep.  302,  approved  in  Brown  v. 
Maffey,  15  East  216.  In  Comey  v.  Da 
Costa  the  indorser  took  effects  of  the  maker 
for  his   indemnity ;  and  the  court  held  that 


he  was  not  entitled  to  notice  of  nonpay- 
ment. And  in  Brown  v.  Maffey  it  is  said, 
it  would  have  been  a  fraud  in  the  indorser 
in  the  case  of  Corney  v.  Da  Costa  to  call 
upon  the  maker,  because,  before  the  note 
became  due,  the  maker  had  deposited  effects 
in  his  hands  to  answer  the  amount  of  his 
indorsement,  and  therefore  he  had  no  right 
to  complain  of  the  want  of  notice.  In 
Watkins  v.  Crouch  &Co.,  5  Leigh  522,  this 
principle  seems  to  have  been  recognized. 
In  that  case  there  was  a  deed  of  trust 
conveying  real  and  personal  estate  to  secure 
the  indorser.  The  question  was  whether 
the  assignment  dispensed  with  the  due 
presentment  of  the  bill  at  the  time  and  place 
of  payment,  which  is  essential  to  charge 
the  indorser.  In  the  consideration  of  the 
case,  the  court  incidentally  touched  upon 
the  other  topic,  and  seem  to  have  fully  rec- 
ognized the  principle  of  Comey  v.  Da 
Costa.  That  case,  therefore,  shall  consider 
as  well  decided. 

I  cannot   however    perceive    the  analogy 

between  this  case  and  that  of  Comey  v.  Da 

Costa.     There   a  party    to    the    note,    and 

bound  for  its    payment,    having    re- 

186  ceived    effects  *of   the    maker  for  its 
discharge  (which  we  must  suppose  he 

was  empowered  to  make  available  to  meet 
the  note)  was  held  to  have  dispensed  with 
that  notice  which  otherwise  would  have 
been  necessary,  and  to  have  become  fixed  for 
the  demand.  Here  it  is  insisted  that  because 
an  assignment  of  property,  by  way  of  in- 
demnity and  as  collateral  security  only,  has 
been  made  to  one  who  by  mistake  was  sup- 
posed to  be  bound,  he  must  become  bound 
against  his  will,  and  make  himself  princi- 
pal debtor,  although  the  property  conveyed 
for  his  indemnity  may  not  be  available, 
and  although  he  has  no  power  to  sell  it,  so 
as  to  meet  the  demand  and  save  himself 
from  protest.  I  cannot  think  so.  When- 
ever the  question  fairly  presents  itself,  I 
shall  desire  it  to  be  considered  how  far  a 
conveyance  of  real  and  personal  estate, 
such  as  is  made  by  this  deed,  has  the  effect 
of  placing  «the  indorser  in  the  shoes  of  the 
maker,  and  of  dispensing  with  that  present- 
ment of  the  note  which  in  Watkins  v. 
Crouch  &  Co.  was  deemed  indispensable  to 
bind  him.  Whether  such  estate,  so  trans- 
ferred as  collateral  security,  is  to  be  consid- 
ered ** available  effects'*  within  the  principle 
of  Corney  v.  Da  Costa,  was  not  adverted  to 
in  Watkins  v.  Crouch  &  Co.  but  it  seems 
to  me  to  be  a  matter  deserving  serious  con- 
sideration. In  such  case,  I  should  incline 
to  think  the  remedy  was  only  in  equity, 
where  the  indorser  had  not  been  dealt  with 
strictly  by  due  presentment  at  the  specified 
time  and  place.  But  in  this  case  I  think 
there  can  be  no  doubt.  The  mere  transfer 
to  a  trustee  for  Peter  F.  Boisseau,  of  this 
property,  consisting  of  estates  that  might 
require  much  time  to  convert  them  into 
available  funds,  cannot  reasonably  be  con- 
strued to  require  him,  without  an  express 
agreement  on  his  part,  to  become  in  fact 
principal  in  this  transaction ;  to  bind  him- 
self where  he  was  not  before  bound,  and  to  • 
take  upon  himself  to  provide  for  the  pay- 
ment, in  the  first  instance,  of  a  heavy  de- 
mand.    The  estate  conveyed  in  trust, 

187  according  to  the  •character  of  the  in- 
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strument,  remained  in  Edward  Bois- 
seau's  hands  until  the  responsibility  of 
Peter  was  fixed,  and  it  was  only  held  sub- 
ject to  his  indemnity.  All  that  good  faith 
required  of  him,  therefore,  upon  the  dis- 
covery of  his  exoneration  from  liability 
upon  the  former  note,  was  to  transfer  the 
indemnity  (if  required)  to  May  or  the 
bank,  if  they  should  shew  themselves  en- 
titled to  the  benefit  of  it.  But  I  cannot 
think  it  was  his  duty  to  indorse  the  note, 
and  of  course  I  do  not  doubt  his  power  to 
recall  the  indorsement  which  was  made 
under  a  mistake  of  fact.  I  am  therefore  of 
opinion  that  the  negotiation  of  the  note  of 
the  26th  March  did  not  bind  him,  and  that 
he  is  not  chargeable  for  its  amount  in  this 
action.  The  consequence  must  be  an 
aflSrmance  of  the  judgment. 

The  majority  of  the  court,  however,  con- 
sisting of  judges  Brooke,  Cabell  and  Brock- 
enbrough,  being  of  opinion  that  the 
judgments  in  both  cases  were  erroneous, they 
were  both  reversed  with  costs,  and  judg- 
ments entered  for  the  appellants  respect- 
ively. In  the  case  of  May  against  Boisseau, 
the  judgment  entered  was  for  the  debt  in 
the  second,  fourth  and  fifth  counts  of  the 
declaration  mentioned,  with  interest  &c. 
and  costs.  A  few  days  afterwards,  these 
last  judgments  were  set  aside  on  the  motion 
of  the  appellee,  and  the  causes  directed  to 
be  reargued,  upon  the  question  whether  the 
defendant  was  liable  on  the  note  of  the  26th 
March  1829.  The  court  being  of  opinion 
that  if  that  note  had  been  nothing  more 
than  one  of  the  series  of  accommodation 
notes,  made  by  Kdward  H.  Boisseau,  i^nd 
indorsed  by  Peter  F.  Boisseau  and  John 
F.  May  for  the  maker's  accommodation, 
the  defendant  having  received  no  consid- 
eration for  his  indorsement,  the  plaintiff 
could  not  have  recovered  thereon,  inasmuch 
as  the  defendant,  before  the  note  was  dis- 
counted at  bank,  had  retracted  the  authority 
to  discount  it  which  his  indorse- 
188  ment  gave, — the  precise  point  *con- 
sidered  in  the  reargument  was,  how 
far  the  deed  of  trust  of  the  19th  March  1829 
supplied  a  consideration  for  the  defend- 
ant's indorsement,  and  restrained  his  right 
to  retract  the  authority  which  he  had  given 
to  discount  the  note. 

Johnson,  for  the  appellants.  I.  He  re- 
ferred to  1  Starkie  on  Kvid.  358,  and  notes 
Li.  and  1  and  2  Starkie  on  Evid.  17,  18, 
247,  to  shew  that  the  recitals  in  a  deed  are 
evidence  acrainst  the  parties  to  it;  and  said 
that  in  this  case,  according  to  the  true  in- 
terpretation of  the  deed,  it  imported  or 
proved  an  agreement  between  Kdward  and 
Peter  Boisseau,  or  at  least  it  was  evidence 
of  the  agreement,  that  Peter  should  indorse 
the  notes  of  Edward,  in  order  that  the  bank 
accommodation  might  be  continued  to  Ed- 
ward ;  and  with  the  other  facts,  was  con- 
clusive proof  of  such  agreement.  The 
objection  that  the  word  may  is  used  in  the 
deed  can  have  no  influence  on  the  question; 
for  it  is  the  appropriate  word,  whether  the 
contract  to  indorse  exist  or  no.  As  little 
can  the  objection  avail,  that  such  a  con- 
tract is  indefinite  in  time  and  unreasonable 
in  its  restrictions.  A  contract  to  indorse 
for  renewal  at  the  pleasure  of  the  bank, 
upon  good  indemnity,    is  neither  indefinite 


nor  unreasonable.  As  to  the  alleged  mis- 
take in  relation  to  the  obligation  of  the  in-^ 
dorsements,  that  cannot  proprio  vigore 
annul  the  deed,  neither  party  asking  it. 
And  the  deed  being  in  force,  the  order  of 
payment  which  it  contemplates  can  be  ac- 
complished in  no  other  way  than  by  giving 
the  bank  debt  preference  over  the  adminis- 
tration debt. 

II.  Was  the  consideration  for  which  the 
note  was  indorsed  by  the  defendant,  suffi- 
cient to  bind  him  for  its  payment?  The 
indorser  alleges  that  his  indorsement  was 
voluntary ;  the  holder,  that  it  was  for  a 
valuable  consideration, — the  deed  of  trust. 
The  indorser  alleges  that  it  was  made  to 
retire  the  note  of  January ;  the  holder,  that 

it  was  to  continue  the  loan  or  accom- 

189  modation  *at    bank.     As    to    consid- 
eration,   see    Chitty    on  Bills,  ch.  3, 

p.  79-85,  am.  edi.  of  1836;  as  to  failure  of 
consideration.  Id.  pp.  86-90';  when  want  of 
consideration  is  no  defence.  Id.  pp.  90-92. 
The  doctrine  that  a  bill  until  negotiated  is 
blank  paper  amounts  only  to  this,  that  an 
accommodation  bill,  until  it  gets  into  the 
hands  of  a  holder  for  value,  creates  no 
obligation.  It  rests  for  its  foundation  upon 
the  common  law  maxim,  ex  nudo  pacto  non 
oritur  actio.  It  does  not  mean  that  a  bill 
must  be  discounted  before  it  can  become 
valid.  A  large  class  of  valid  bills  are  never 
discounted.  The  moment  that  a  bill  gets 
into  the  hands  of  a  holder  for  value,  it 
creates  a  valid  obligation.  In  this  case  the 
essence  of  the  contract  between  Edward 
and  Peter  Boisseau  was  a  purchase,  for 
value,  of  the  right  to  use  Peter's  name,  and 
pledge  his  responsibility  to  the  bank  and 
to  subsequent  indorsers.  When  this  con- 
tract had  been  consummated  by  paying  the 
consideration  and  making  the  indorsement, 
Peter  could  not  arbitrarily  retract  it.  If  he 
could  not  retract  it  while  the  paper  re- 
mained in  the  hands  of  EM  ward,  he  surely 
cannot  after  it  is  placed  in  the  hands  of  a 
subsequent  indorser,  to  be  discounted;  for 
if  the  subsequent  indorser  have  taken  it 
for  value,  then  his  rights  are  an  additional 
objection.  If  he  shall  have  taken  it  with- 
out value,  then  ^he  is  the  agent  of  the 
maker,  and  rests  upon  his  rights. 

III.  Does  the  mistake  invalidate  the  con- 
tract, or  impair  the  consideration  for  the 
defendant's  indorsement?  It  is  said  that 
to  make  a  promise  binding,  the  defendant 
must  be  informed  of  all  the  facts  upon 
which  the  promise  is  founded.  This  is  ad- 
mitted in  one  class  of  cases,  and  one  only; 
that  is,  where  the  existence  of  the  fact  of 
which  the  defendant  was  ignorant,  would 
destroy  the  whole  consideration  of  the 
promise,  and  leave  it  nudum  pactum.  The 
effect  of  ignorance  of  the  facts  on  which 
the    promise    rests,  is  considered  in  Chitty 

on  Bills,  pp.  536-538,  am.  edi.  of  1836. 

190  That  ignorance  *of  a  fact  which  goes 
only  to  part  of  the  consideration  will 

not  avoid  the  promise,  is  an  obvious  deduc- 
tion from  the  proposition  that  partial  fail- 
ure of  the  consideration  does  not  invalidate 
the  promise.  The  doctrine  of  covenants 
dependant  and  independent  rests  upon  the 
same  principle.  As  the  failure  to  perform 
a  condition  precedent,  that  will  furnish  a 
good  defence  to  the  action,  most  be  a  failure 
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in  a  matter  which  constitutes  the  basis  or 
principal  condition  precedent,  Chitty  on 
Bills,  same  edi.  p.  87,  so  the  mistake  which 
will  invalidate  a  contract  must  be  in  a 
matter  essential  to  its  validity.  Story  on 
Equity,  ch.  5.  }  140,  p.  155,  {|  141,  p.  156. 
Ignorance  of  a  fact  which  a  party  might 
have  known  by  due  diligence,  will  not  en- 
title him  to  relief.  Story,  I  146,  p.  156. 
And  it  is  not  every  case  in  which  ignorance 
of  a  material  fact,  without  fault,  will  en- 
title the  party  to  relief.  Story,  }  147,  pp. 
159,  160;  1  Fonbl.  Eq.  book  1,  ch.  2,  f  7, 
note  t.  page  106,  note  u.  page  108.  Equity 
will  in  general  not  relieve  where  the  facts 
were  equally  unknown  to  both  parties,  it 
there  were  no  fraud.  1  Fonbl.  ubi  supra, 
note  t.  Story,  i  150,  151,  pp.  163,  164;  Jer- 
emy on  Equity,  book  3,  part  2,  p.  358.  In 
Glassell  v.  Thomas,  .3  Leigh  113,  where 
it  was  held  that  the  mistake  of  both  parties 
was  sufficient  cause  for  rescinding  the 
contract,  it  was  also  held  that  it  must  be 
rescinded  entirely.  He  that  seeks  relief 
from  his  contract  for  want  of  considera- 
tion, or  for  failure  of  consideration,  must 
restore  what  he  has  received.  Chitty  on 
Bills,  am.  edi.  of  1836,  p.  89.  In  the  pres- 
ent case  it  would  operate  as  a  fraud,  an 
odious  fraud,  to  allow  the  indorsement  to  be 
withdrawn. 

Leigh,  for  the  appellee.  I.  There  is  not 
a  word  in  the  deed  that  can  be  tortured  in- 
to a  covenant  on  the  part  of  Peter  Boisseau 
to  indorse  the  note  the  next  time,  or  at  any 
time  after.  It  merely  shews  that  the  par- 
ties, supposing  Peter  Boisseau  bound  as  in- 
dorser  of  the  second  note,  and  knowing 
it  might  be  a  convenience  both 
191  *to  the  maker  and  indorsers  to  re- 
new, therefore  entertained  an  expec- 
tation that  Peter  Boisseau  might  renew,— 
might  find  it  his  own  interest  to  renew. 
But  supposing  the  deed  imports  an  agree- 
ment, the  whole  must  be  taken  together  to 
ascertain  its  meaning  and  effect.  What 
then  is  its  meaning?  It  is,  that  Peter  Bois- 
seau being  bound  as  indorser  of  the  note  of 
the  22d  January,  and  therefore  agreeing  to 
indorse  a  note  for  the  renewal  thereof,  the 
indemnity  is  given  him.  And  on  this 
agreement,  what  duty  was  there  on  Peter 
Boisseau  to  indorse,  if  he  was  not  bound 
by  the  note  of  January  22d, — if  he  had  no 
interest  to  renew  and  continue  the  accom- 
modation? Again,  supposing  the  deed  to 
imoort  an  agreement  on  the  part  of  Peter 
Boisseau  to  indorse  for  renewing  the  accom- 
modation to  Edward  Boisseau  indefinitely, 
and  to  indorse  whether  Peter  Boisseau  was 
bound  for  the  debt  due  on  the  former  note, 
or  discharged  from  liability  thereupon ; 
still  it  was  an  agreement  to  indorse  for  re- 
newing and  continuing  the  accommodation 
to  Edward  Boisseau ;  whereas  the  third  note 
was  not  discounted  at  Edward  Boisseau's 
request  or  for  his  accommodation,  but 
the  discount  was  procured  by  May,  and  the 
proceeds  applied  to  pay  the  note  due  on  the 
22d  January.  It  was  a  discount  for  May's 
accommodation,  and  was  to  charge  Peter 
Boisseau  with  a  debt  from  which  he  had 
been  discharged. 

II.  The  indemnity,  it  is  said,  binds  Peter 
Boisseau  to  indorse,  and  abide  by  the  in- 
dorsement, and  then  his  indorsement  enti- 


ties him  to  the  indemnity.  Now,  besides 
that  the  court  cannot  know  how  far  the  in- 
demnity is  adequate,  the  question  whether 
Peter  Boisseau  is  entitled  to  it  or  no,  is 
a  question  in  which  his  co-cestuis  que  trust 
are  interested,  and  a  question  which  can 
only  be  determined  in  a  suit  in  equity  to 
which  they  are  parties.  Peter  Boisseau 
cannot,  if  he  would,  sacrifice  their  rights. 
But  if  there  be  a  consideration  for  indors- 
ing, it  is  given  by  EMward  Boisseau.  If 
Peter    Boisseau  be  bound  to  indorse, 

192  *he  is  bound  to  Edward.     Yet  EJdward 
has  never   complained.     And   neither 

May  nor  the  bank  can  be  subrogated  at  law 
to  the  rights  of  EMward  Boisseau  under  the 
supposed  contract.  The  argument  as  to 
consideration  answers  itself.  It  is  admitted 
that  Peter  Boisseau  is  not  bound  to  indorse 
the  new  note,  nor  prevented  from  retracting 
his  indorsement,  but  by  reason  of  the  in- 
demnity given  him  by  the  mortgage;  and 
it  is  admitted  also  that  he  is  not  entitled  to 
indemnity  under  the  mortgage,  but  by  rea- 
son of  his  indorsement. 

III.  Peter  Boisseau  made  no  agreement  to 
indorse,  under  the  actual  circumstances. 
Whether  there  be  a  partial  ignorance  of 
some  material  facts,  or  a  total  ignorance  of 
all  the  facts,  the  contract  is  invalidated. 
Chitty  on  Bills,  am.  edi.  of  1836,  p.  533, 
et  seq.,  p.  541,  note. 

In  the  case  of  May  against  Boisseau,  the 
judges  delivered  their  opinions  as    follows. 

BROCK ENBROUGH,  J.  The  question 
which  has  been  reargued,  and  which  is  now 
to  be  decided,  is  whether  a  recovery  can  be 
had  on  the  note  declared  on  in  the  second, 
fourth  and  fifth  counts.  After  the  first 
decision  was  made,  I  had  such  strong  doubt 
of  its  correctness,  that  I  should  have  ap- 
plied for  a  reargument,  if  it  had  not  been 
accorded    to  the    counsel  for  the    appellee. 

The  additional  arguments  which  we  have 
heard,  and  further  reflection,  have  satisfied 
my  mind  that  the  opinion  which  I  have 
heretofore  given  is  erroneous,  and  I  will 
assign  as  briefly  as  I  can  the  reasons  for 
the  judgment  which  will  be  rendered. 

The  note  bears  date  on  the  26th  March 
1829,  and  was  made  by  Edward  H.  Boisseau 
to  Peter  F.  Boisseau,  and  by  him  indorsed 
to  John  F.  May,  who  also  indorsed  it.  In 
the  agreed  case  it  is  stated  that  this  was  an 
accommodation    note,  made    and    in- 

193  dorsed  for  the  benefit  *of  the  maker. 
Although    a  negotiable    note    on    its 

face  imports  a  debt  due  from  the  maker  to 
the  payee,  and  ,the  indorsement  imports  a 
debt  from  the  first  indorser  to  the  second, 
yet  it  is  agreed  on  all  hands  that  an  accom- 
modation note  is  not  available  as  a  security 
for  money,  until  it  is  issued  or  negotiated  to 
some  real  holder  for  valuable  considera- 
tion. Whitworth  v.  Adams,  5  Rand.  342, 
415;  Downes  v.  Richardson,  5  Barn.  &  Aid. 
674.  Until  such  note  is  negotiated,  it  is  a 
mere  blank  piece  of  paper,  in  no  manner 
binding  on  either  maker  or  indorsers. 
Under  ordinary  circumstances,  he  who  in- 
dorses an  accommodation  note  has  a  right 
to  retract  his  indorsement  at  any  time  be- 
fore it  is  negotiated.  His  consent  to  be 
indorser  is  necessary  to  make  him  such  ;  he 
cannot  be  compelled  to  indorse  whether  he 
will  or  no ;  and  as  the  note  is  a  mere  blank 
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piece  of  paper  until  it  passes  into  another's 
hand  for  valuable  consideration,  it  follows 
that  he  has  the  same  right  to  retract  the  in- 
dorsement already  made,  as  he  had  to  refuse 
his  indorsement  on  the  first  instance.  In 
this  case  Peter  F.  Boisseau  did  retract  his 
indorsement,  as  far  as  he  had  the  physical 
power  to  do  so,  before  the  note  was  negoti- 
ated. On  the  16th  April,  by  note  in  writ- 
ing addressed  to  John  F.  May,  who  had 
possession  of  the  note  (but  into  whose 
hands  it  had  not  passed  for  valuable  con- 
sideration) he  demanded  possession  of  it, 
and  notified  him  not  to  use  it;  and  he 
warned  the  bank  not  to  discount  it;  not- 
withstanding which,  it  was  discounted 
afterwards  by  the  bank  at  the  instance  of 
May.  Having  retracted  his  indorsement 
under  those  circumstances,  he  was  not 
bound  by  it,  unless  there  was  some  legal 
obligation  which  restrained  him  from  with- 
drawing it.  It  is  contended  that  the  accept- 
ance of  the  deed  of  the  19th  March  1829 
imposes  that  obligation  on  him.  Has  it 
that  eflFect? 
In  my  examination   of  the  terms  of  that 

deed,  I  cannot  find  any  thing  that 
194      amounts  to  an  express    promise    *on 

the  part  of  Peter  F.  Boisseau  to  in- 
dorse at  any  future  time  a  note  for  his 
brother  Edward.  The  recital  of  the  deed 
states  that  **whereas  he  stands  bound  as 
indorser  for  Edward  on  a  note  of  4500  dol- 
lars, executed  in  January  last  (that  is,  on 
the  22d  of  January  1829)  which  has  been 
discounted  for  the  accommodation  of  the 
said  Edward  by  the  bank  of  Virginia,  and 
which  is  renewable,  according  to  the  course 
of  business  in  the  said  bank,  at  the  end  of 
every  sixty  days,  at  the  pleasure  of  the 
president  and  directors  of  the  said  bank ; 
and  whereas  the  said  Edward  is  honestly 
desirous  of  completely  indemnifying  and 
saving  harmless  the  said  Peter  from  ail  loss 
and  damage  by  reason  of  his  indorsement 
aforesaid,  or  any  other  which  he  may  make 
for  the  purpose  of  continuing  the  accom- 
modation of  the  said  bank  to  the  said  Ed- 
ward,'* &c.  And  then  the  deed  proceeds  to 
convey.  The  recital  commits  sundry  mis- 
takes. It  states  that  Peter  stands  bound  as 
indorser  on  the  note  of  the  22d  January, 
when  he  did  not  stand  so  bound ;  for  that 
note  was  at  that  very  time  a  blank  piece  of 
paper,  having  no  vitality  in  it.  It  states, 
that  the  said  note  had  been  discounted  at 
bank,  when  in  fact  it  had  not  been  dis- 
counted at  all.  It  is  true  that  the  said  note 
had  been  made  and  indorsed  on  the  22d 
January,  the  day  on  which  the  former  note 
of  the  preceding  November  had  arrived  at 
maturity,  for  the  purpose  of  being  dis- 
counted ;  but  it  was  not  discounted,  for  the 
reason  set  forth  in  the  case  agreed.  The 
recital  then  states  that  the  said  note  is  re- 
newable at  the  end  of  every  sixty  days,  at 
the  pleasure  of  the  bank.  I  shall  not  be 
guilty  of  the  hypercriticism  of  objecting 
that  a  thing  which  never  had  existence 
cannot  be  renewed.  I  know  that  the  mean- 
ing of  the  recital  is,  that  the  credit  obtained 
by  Edward  of  the  bank  for  4500  dollars  (of 
which  the  note  of  22d  January  was  believed 
to  be  the  living  evidence)  is  renewable  at 
the  end  of  every  sixty  days  by  a  new 
note,  at    the    pleasure    of  the    bank.     The 
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plain  meaning  of  the  *term  renewable 
IS,  that  the  maker  and  indorsers  may 
execute  and  indorse  another  note  of  the 
same  character  and  amount,  if  they  think 
proper,  at  the  end  of  every  sixty  days,  ac- 
cording to  the  course  of  bank  accommoda- 
tions. It  does  not  mean  to  be  renewed  at 
all  events,  whether  the  maker  and  indorsers. 
choose  to  renew  or  not;  but  to  be  renewed 
if  all  the  parties,  maker,  indorsers  and  the 
bank,  choose  to  renew  and  discount  it. 
Here  then  is  contained  no  promise  on  the 
part  of  Peter  F.  Boisseau,  to  indorse  an- 
other note  on  the  26th  March,  or  at  any  other 
future  time. 

The  same  construction  must  be  given  to 
the  declaration  of  trust.  That  says,  '*that 
whenever  the  said  Peter  F.  Boisseau  shall 
be  compelled  or  called  on  to  pay  all  or  any 
part  of  the  said  neggtiable  note,  or  all  or 
any  part  of  any  note  or  notes  which  may 
hereafter  be  indorsed  by  the  said  Peter,  in 
order  to  continue  the  accommodation  of  the 
said  bank,  or  any  part  of  it,  to  the  said 
Eklward,  then"  Ac.  The  words,  **that  may 
hereafter  be  indorsed  by  the  said  Peter," 
can  only  be  construed  to  mean,  ** which  the 
said  Peter  may  hereafter  indorse,  giving  to- 
him  the  full  liberty  to  indorse  or  to  refuse 
his  indorsement:"  and  the  same  construc- 
tion would  necessarily  be  given  if  the  word 
were  shall,  instead  of  may.  It  contains  no 
promise  whatever  that  he  will  indorse. 

Can,  then,  a  valid  promise  to  indorse  be 
implied  from  the  indemnity  intended  to  be 
furnished  by  the  deed,  against  loss  by  the 
indorsement  which  was  supposed  then  ta 
exist,  but  did  not,  or  by  the  indorsements 
which  might  thereafter  be  made  in  contin- 
uation of  the  notes  so  supposed  to  exist?  I 
think  not.  It  must  be  observed  that  there 
is  a  great  difference  between  an  absolute 
conveyance,  and  a  mere  conveyance  to  a 
trustee,  as  an  indemnity.  In  this  case  the 
property  was  not  put  into  the  hands  of  Peter 
Boisseau  to  pay  off  these  particular  debts, 
but  into  the  hands  of  a  trustee,  as  an  in- 
demnity. It  was  designed,  too,  to  in- 
1%  demnify  not  only  against  *these 
supposed  indorsements,  but  against 
various  other  suretyships  in  which  Peter 
was  bound  for  EMward,  and  to  secure  a  debt 
due  from  Edward  to  Peter,  and  a  debt  and 
an  annuity  due  from  Edward  to  his  mother 
Priscilla  Boisseau.  The  property  was 
large,  and  probably  was  all  that  the  grantor 
owned ;  but  it  Was  to  be  appropriated  not 
merely  to  indemnify  against  the  supposed 
indorsements  (which  were  indeed  to  have 
no  kind  of  priority)  but  to  secure  all  of  the 
responsibilities  enumerated  in  the  deed, 
pari  passu :  so  that  there  might  not  be  a 
sufficiency  of  property  embraced  in  the 
deed,  to  indemnify  the  defendant.  It  is 
not  at  all  probable  that  if  Peter  Boisseau 
was  anxious  to  indemnify  himself  com- 
pletely, and  had  known  at  the  date  of  the 
deed  that  he  was  at  that  time  discharged 
from  his  former  liability  as  indorser,  he 
would  have  again  voluntarily  indorsed,  in 
consideration  of  his  taking  an  indemnity 
which  might  prove  wholly  inadequate. 

In  the  case  of  Corney  v.  Da  Costa,  1  Esp. 
Rep.  303,  the  actual  indorser  of  a  note  took 
from  the  maker,  before  the  note  l>ecame 
due,  effects  to  the  amount  of  the  note,  for 
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the  purpose  of  paying  it.  In  that  case  it 
was  decided  that  the  indorser  was  not  en- 
titled to  notice  of  the  dishonour  of  the 
note.  The  judge  (BuUer)  who  tried  the 
cause  saidy  that  ^*Da  Costa  had  made  him- 
self liable  at  all  events,  and  being  solely 
liable,  he  could  not  avail  himself  of  the 
want  of  notice.*'  And  Bay  ley,  in  his 
treatise  on  bills,  p.  202,  in  commenting  on 
this  case,  says  that  the  indorser,  having 
taken  effects  of  the  drawer  to  answer  the 
note,  **is  not  entitled  to  notice;  he  is  the 
proper  person  to  pay  it,  and  would  be  en- 
titled to  no  remedy  over  on  making  pay- 
ment." In  that  case,  then,  the  indorser, 
having  taken  effects  to  meet  the  demand, 
loses  his  character  of  indorser,  and  becomes 
the  maker;  he  is  no  longer  collaterally,  but 
is  absolutely  bound.  We  are  left  to  infer 
that  if  he  had  received   effects   insufficient 

to  pay  the  demand,  he  would  still 
197      *have  been  looked  on  as  indorser,  and 

would  have  been  entitled  to  notice; 
because,  for  the  amount  of  the  deficiency, 
the  drawer  would  certainly  still  have  been 
liable  to  him,  and  the  indorser  would  have 
been  entitled  to  his  remedy  over  for  that 
deficiency,  on  making  payment  for  the 
whole.  So  I  think  the  inference  is  clear, 
that  if  Da  Costa  had  not  taken  effects  into 
his  own  hands,  which  he  might  immedi- 
ately have  applied  to  the  payment  of  the 
note,  but  had  merely  taken  a  deed  to  a 
trustee,  which  could  not  be  applied  directly 
to  the  payment  of  the  note,  but  only  to  the 
indemnification  of  Da  Costa  in  case  he 
should  be  compelled  or  called  on  to  pay  off 
the  note  from  his  own  funds,  then  he  could 
not  have  been  adjudged  to  be  absolutely 
t>ound,  and  would  have  been  entitled  to 
strict  notice  of  the  dishonour.  In  such 
case  Buller  could  not  have  said  that  Da 
Costa  had  made  himself  liable  at  all  events, 
and  that  he  was  solely  liable.  Nor  could 
Bayley  have  said  that  he  was  the  proper 
person  to  pay  it;  for  surely  the  drawers 
would  have  been  still  the  proper  persons  to 
look  to  for  payment,  and  the  indorser  could 
only  have  been  still  collaterally  bound. 

In  the  case  before  us,  there  is  still  less 
reason  to  apply  the  rule  of  Corney  v.  Da 
Costa.  If  Peter  P.  Boisseau  had,  "on  the 
19th  March,  received  from  Edward  property 
sufficient  to  pay  off  the  note,  and  received 
it  for  that  purpose,  and  then  had  endorsed 
the  note  of  26th  March,  that  would  have 
been  a  good  consideration  to  make  him  lia- 
ble on  it  as  indorser,  or  perhaps  as  princi- 
pal. But  it  cannot  be  so,  when  he  had  no 
control  of  the  fund  till  he  should  first  be 
compelled  to  pay  the  note  himself.  And 
much  less  could  it  be  so  considered,  when 
the  fund  was  placed  in  the  hands  of  the 
trustee  to  indemnify  him  and  another 
against  other  responsibilities,  and  to  secure 
them  on  account  of  other  debts,  which 
other     responsibilities    might    at>sorb    the 

greater  portion  of  the  fund. 
198         *The  indemnity  is  given  to  protect 

the  person  supposed  to  be  bound,  from 
all  loss  in  consequence  of  his  being  bound : 
it  cannot  serve  the  double  purpose  of  cre- 
ating the  obligation,  and  then  of  protecting 
him  from  the  obligation  so  created.  It  is 
reasoning  in  a  circle,  as  the  counsel  for 
the  appellee  remarked,    to   say   that   he   is 


bound  to  be  indorser  in  consequence  of  be* 
ing  indemnified,  and  indemnified  because 
he  is  bound. 

But  it  was  supposed  by  myself  on  the 
former  argument,  that  there  was  a  fraud 
in  Peter  Boisseau's  withdrawal  of  his  in- 
dorsement, under  the  circumstances;  being 
himself  protected,  and  leaving  the  second 
indorser  wholly  without  protection.  I  an» 
now  satisfied  that  Peter  Boisseau  cannot 
be  charged  with  fraud  on  that  account. 
In  the  first  place,  it  is  not  certain  that  he 
himself  is  adequately  protected ;  there  may 
not  be  a  sufficiency  of  property  to  protect 
him  against  the  other  heavy  responsibili- 
ties; and  during  that  uncertainty,  it  is  a 
matter  of  prudence  in  him  to  require  the 
trustee  lo  hold  on  upon  the  fund.  And  as 
to  injuring  Mav  by  withdrawing  the  fund, 
so  as  to  prevent  the  lien  of  any  judgment 
which  May  might  obtain,  or  execution 
which  he  might  issue,  it  is  sufficient  to  say 
that  Peter  Boisseau  was  not  legally  bound 
to  take  care  of  May;  it  may  have  been  un- 
kind, in  him  not  to  do  so,  but  nothing 
more.  Nothing  is  more  usual  than  for  a 
debtor  to  prefer  one  creditor  to  another, 
without  the  smallest  suspicion  of  fraud  at- 
taching either  to  him  or  to  t^e  creditor. 

It  cannot  be  made  a  question  in  this 
cause,  whether  May  can  be  let  in  by  a 
court  of  equity  to  a  ratable  share  of  the 
trust  fund,  on  the  ground  of  the  intention 
of  the  grantor  to  indemnify  him  inci- 
dentally, as  the  last  indorser  of  the  note. 
If  he  should  apply  to  the  court  of  equity, 
perhaps  his  claim  may  be  resisted  by  the 
other  sureties  in  the  two  administration 
bonds,  on  the  ground  that  as  Peter  Bois- 
seau was  not  bound  to  indorse,  he  has  no 
indemnity  as  indorser  under  the  deed, 
199  and  that  at  *all  events  the  other  re- 
sponsibilities have  a  priority  over  the 
indorsements.  But  whether  the  claim  of 
May  could  be  successfully  resisted  in  equity 
or  not,  he  has  no  sufficient  ground  to  charge 
Peter  F.  Boisseau  as  indorser  in  a  court  of 
law.  • 

On  the  whole  (the  court  having  hereto- 
fore unanimously  decided  that  the  plaintiff 
could  not  recover  on  the  first  and  third 
counts)  I  am  of  opinion  that  the  judgment 
be  affirmed. 

CABKLL,  J.  I  have  often  felt,  in  my 
own  experience,  the  truth  of  the  observa- 
tion that  it  is  incident  to  man  to  err.  But 
although  liable,  too  liable,  to  errors  of 
opinion,  I  hope  I  shall  nev€r  be  disposed  to 
shut  my  eyes  against  any  light  that  may 
be  calculated  to  exhibit  them  as  errors ;  and 
that,  receiving  the  light,  I  shall  be  ever 
ready  to  feel  and  to  acknowledge  its  influ- 
ence. 

In  the  opinion  which  I  delivered  in  this 
cause  after  the  first  argument,  I  expressed 
my  conviction  that  Peter  F.  Boisseau  was 
not  liable  for  the  note  of  the  20th  of  No- 
vember 1828,  but  that  he  was  liable  for  that 
of  the  26th  of  March  1829.  My  opinion  as 
to  his  responsibility  on  the  lastmentioned 
note  was  found  on  the  supposed  fact,  that 
his  indorsement  of  that  note  was  not  only 
the  consideiation  of  the  indemnity  provided 
for  him  by  the  deed  of  the  19th  March  1829, 
against  any  loss  on  account  of  his  indorse- 
ment, but  was  also  the  consideration  of  the 
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indemnity  provided  by  that  deed  for  nu- 
merous other  responsibilities  previously  in- 
curred by  Peter  F.  Boisseau  for  his  brother 
Edward;  and  also  of  the  security  provided 
by  the  same  deed  for  the  payment  of  the 
debt  due  by  the  latter  to  the  former.  And 
if  I  still  believed  that  such  was  the  fact  as 
to  the  consideration  for  the  indorsement, 
my  opinion  as  to  the  responsibility  of  Peter 
F.  Boisseau  would  remain  unchanged. 

But  I  am  now  satisfied  that  the  consider 
ation    for    the    indorsement    did    not    ex- 
tend   beyond    the    liability    for    the 

200  ^indorsement ;  that  it  did  not   extend 
to  the  other   liabilities    set    forth    in 

the  deed  of  the  19th  March  1829;  and  that, 
under  the  circumstances  which  occurred  sub- 
sequent to  the  indorsement,  P.  f.  Boisseau 
is  not  responsible  for  the  note  of  the  26th 
March  1829.  And  I  shall  now  pr^^ceed, 
without  farther  reference  to  my  former 
opinion,  to  state  the  grounds  of  that  which 
I  now  entertain. 

And  first  as  to  the  consideration  for  the 
indorsement. 

Although  the  case  agreed  states  the  pur- 
pose for  which  the  note  was  indorsed, 
namely,  *4he  renewing  and  continuing, 
according  to  tl^e  usages  of  the  bank,  a  debt 
of  4500  dollars  which  was  due  from  the  said 
£.  H.  Boisseau*'  to  the  ba,nk,  yet  it  is 
wholly  silent  as  to  the  consideration  or 
motive  which  induced  the  indorsement;  ex- 
cept so  far  as  it  may  be  collected  from  the 
deed  of  the  19th  March  1829,  which  is  made 
a  part  of  the  case  agreed.  It  is  to  this 
deed,  therefore,  that  we  must  look  for  the 
consideration  of  the  indorsement.  And 
here  I  readily  admit  that  in  looking  into 
the  deed  foi  this  purpose,  we  must  look  into 
every  part  of  it,  and  particularly  into  its 
recitals. 

The  deed  recites  that  P.  T.  Boisseau 
stood  bound  as  indorser  for  E.  H.  Boisseau 
on  two  negotiable  notes,  which  had  been 
discounted  for  the  accommodation  of  the 
said  E.  H.  Boissi'au  by  the  bank  of  Vir- 
ginia at  Petersburg,  one  of  which  was  for 
the  sum  of  4500  dollars  and  the  other  for  the 
sum  of  1200  dollars,  both  of  which  notes  were 
renewable,  according  to  the  course  of  busi- 
ness in  the  said  bank,  at  the  end  of  every 
60  days,  at  the  pleasure  of  the  bank ;  that 
P.  F.  Boisseau  was  also  bound  as  the  surety 
of  the  said  E.  H.  Boisseau  in  two  adminis- 
tration bonds,  in  one  forthcoming  bond, 
and  in  several  other  bonds  and  notes  of 
various  amounts  not  particularly  recol- 
lected ;  that  E.  H.  Boisseau  was  indebted 
to  P.  F.  Boisseau  in  the  sum  of  250  dollars, 
and  to  mrs.  Priscilla  Boisseau  in  the 

201  sum  of  360  dollars,  and  *was  also 
bound  to  pay  the  said  Priscilla  Bois- 
seau an  annuity  of  66  dollars  66  cents  for 
and  during  her  natural  life.  After  reciting 
all  these  liabilities  of  P.  F.  Boisseau,  and 
all  these  debts  due  from  E.  H.  Boisseau  to 
his  brother  and  to  his  mother,  the  deed 
proceeds:  **And  whereas  the  said  E.  H. 
Boisseau  is  honestly  desirous  of  completely 
indemnifying  and  savine  harmless  the  said 
Peter  F.  Boisseau  from  all  loss  and  damage 
by  reason  of  his  indorsements  aforesaid, 
or  any  other  which  he  may  make  for  the 
purpose  of  continuing  the  accommodation 
of  the  said  bank  to  the  said  E.  H.  Boisseau 


for  the  said  two  sums  of  money,  or  any 
part  of  them,  or  either  of  them,  and  as  se- 
curity for  the  said  E.  H.  Boisseau  as  afore- 
said ;  and  whereas  the  said  E.  H.  Boisseau 
is  justly  desirous  to  secure  to  the  said  P. 
F.  Boisseau  the  said  sum  of  250  dollars  with 
all  interest  due  and  to  become  due  thereon, 
and  to  the  said  Priscilla  Boisseau  her  an- 
nuity aforesaid  during  her  life,  and  the 
said  debt  of  360  dollars  with  all  interest 
that  shall  accrue  thereon :  now  this  in- 
denture witnesseth  that  the  said  E.  H. 
Boisseau,  for  and  in  consideration  of  the 
sum  of  one  dollar  current  money  Ac.  to 
him  in  hand  paid  by  &c.  hath  given, 
granted*'  &c.  These  are  all  the  recitals  of 
the  deed;  and  I  ask  if  there  is  a  single  cir- 
cumstance in  any  of  them,  from  which  we 
can  even  infer  that  the  indorsement  of  the 
note  was  not  only  the  consideration  for  the 
provision  made  against  loss  by  reason  of  that 
indorsement,  but  moreover  for  the  provision 
made  for  all  or  any  of  the  other  liabilities 
or  debts  mentioned  in  the  deed?  So  far  as 
motive  or  consideration  is  concerned,  the 
deed  places  all  the  liabilities  and  debts  on 
the  same  ground,  namely,  the  desire  of  E. 
H.  Boisseau  to  provide  for  all  and  each  of 
them.  We  can  no  more  say  that  the  in- 
dorsement of  the  note  was  the  motive  or 
consideration  for  the  provision  made  for 
the  other  liabilities  and  debts,  than  we  can 
say  that  the  other  liabilities  and  debts  were 
the  consideration  for  the  provision 
202  *made  for  the  indorsement.  Each  and 
every  liability  and  debt  was  the  con- 
sideration for  the  provision  made  for  it, 
and  for  nothing  else.  I  feel  confident  that 
the  indorsement  of  the  note  was  not  the 
consideration  for  the  provision  made  for 
the  other  liabilities  and  debts  mentioned  in 
the  deed. 

Such  being  the  fact  as  to  the  considera- 
tion of  the  indorsement,  I  come  now,  in  the 
second  place,  to  enquire  as  to  the  responsi- 
bility of  P.  F.  Boisseau,  under  the  circum- 
stances which  have  occurred. 

It  is  expressly  stated  in  the  case  agreed, 
that  the  original  note  was  made,  indorsed 
and  discounted  for  the  accommodation  of 
the  maker;  and  that  all  the  subsequent 
notes  were  made  and  indorsed  for  the  pur- 
pose of  continuing  the  debt  created  by  the 
original  note,  and  for  no  other.  Indeed 
the  case  agreed,  after  having  stated  that  the 
original  note  was  made,  indorsed  and  dis- 
counted for  the  accommodation  of  the 
maker,  says  in  express  terms  that  the  note 
in  question  ''was  in  like  manner  made,  in- 
dorsed and  offered  for  discount  as  before;" 
that  is,  for  the  accommodation  of  the 
maker. 

It  is  universally  admitted  that  a  note 
made  and  indorsed  for  the  accommodation 
of  the  maker,  is  as  blank  paper  until  it  is 
discounted  or  negotiated.  And  the  terms 
discounted  and  negotiated  are  not  to  be 
taken  in  a  strict  or  technical  sense.  I  un- 
derstand the  rule  to  be,  that  a  note  thus 
made  and  indorsed  is  as  blank  paper  until 
it  comes  into  the  hands  of  some  person  who 
has  given  value  for  it ;  but  that  from  that 
moment  it  becomes  a  valid  and  available 
note,  rjuder  this  rule,  I  should  hold  this 
note,  indorsed  as  aforesaid  by  Peter  F. 
Boisseau,  to   be  a  valid  and   available  note 


882 


8  LEIGH 


May  V,  BoiasBAu. 


203-206 


in  the  hands  of  E.  H.  Boisseau  the  maker, 
if  he  had  paid  to  P.  P.  Boisseau  a  pecuniary 
premium  for  his  indorsement,  or  if  he  had 
^iveh  him  indemnity  for  his  other  liabili- 
ties, as  and  for  the  consideration  for  in- 
dorsing- the  note.  But  it  does  not  appear 
from  the  case  agreed,  that  he  did 
203  either  of  *these  things.  Did  he  give 
value  for  the  indorsement,  in  any 
other  form  or  shape?  It  is  true,  that,  in 
consideration  of  the  indorsement*  he  has 
given  him  collateral  security  against  any 
loss  or  damage  growing  out  of  the  indorse- 
ment. But  where  is  the  value  given  by 
Edward  or  received  by  P.  P.  Boisseau  for 
the  indorsement?  There  is  nothing  in  this 
case  but  indemnity  against  the  possible 
consequences  of  the  indorsement ;  and  that, 
in  my  opinion,  is  a  different  thing  from 
that  value  which  the  law  requires  to  make 
the  note  a  valid  and  available  note  in  the 
hands  of  the  holder. 

There  being,  then,  no  value  given  by 
Edward  or  received  by  P.  F.  Boisseau  for 
the  indorsement,  the  latter  had  a  right,  as 
the  necessary  consequence  of  the  rule  above 
mentioned,  to  restrain  the  negotiability  of 
the  note  at  any  time  before  it  passed  into 
the  hands  of  some  person  who  had  given 
value  for  it.  It  is  of  no  moment  that  the 
parties  expected  and  intended  that  P.  F. 
Boisseau  should  indorse  the  note,  and  that, 
in  pursuance  of  this  intention,  he  did  in 
fact  indorse  it.  For  the  law  knows  no 
difference  in  accommodation  notes,  before 
indorsement  and  after.  Indorsement  with- 
out value  gives  no  validity  to  the  note  in 
the  hands  of  the  indorsee ;  and  it  may  be 
withdrawn,  or  the  negotiability  of  the  note 
restrained,  at  the  discretion  of  the  indorser, 
at  any  time  before  the  note  is  passed  off  for 
value. 

As  between  E.  H.  Boisseau  and  his 
brother  Peter,  I  have  no  doubt  that  the  lat- 
ter had  the  right  to  put  an  end  to  the  use 
of  the  note. 

It  remains  to  be  considered  whether  Peter 
F.  Boisseau  had  a  right  to  restrain  the  ne- 
gotiability of  the  note  after  it  got  into  the 
hands  of  May.  This  must  depend  upon  the 
terms  and  consideration  on  which  May  ac- 
quired the  note.  If  he  can  be  regarded  as 
a  holder  for  value,  the  right  to  negotiate  it 
unquestionably  existed.  But  he  paid  noth 
ing  for  it ;  he  did  not  take  it  in  payment  of 
a  debt  due  to  him,  nor  as  security  for 
204  a  debt  due  to  him,  *nor  even  as  coun 
tersecurity  against  an  existing  liabil- 
ity. He  took  it  on  no  such  contract,  express 
or  implied.  The  case  agreed  shews  that  he 
took  it  solely  for  the  purpose  of  indorsing 
it  for  the  accommodation  of  E.  H.  Bois- 
seau, and  that  it  was  indorsed  by  him  and 
offered  for  discount,  for  the  same  purpose. 
Therefore  he  did  not  take  it  for  value ;  and 
this  settles  the  question  as  to  the  power  of 
Peter  F.  Boisseau  over  the  note. 

This  case  cannot  be  assimilated  to  that 
of  Corney  v.  Da  Costa.  There,  the  note 
was,  in  its  origin,  for  valuable  considera- 
tion. Here,  the  note  was  made  and  indorsed 
solely  for  the  accommodation  of  the  maker. 
There,  effects  to  the  amount  of  the  note 
were  placed  in  the  hands  of  the  indorser, 
to  enable  him  to  meet  the  payment  of  the 
note  at  maturity.     Here,   property   is   con- 


veyed to  a  trustee,  as  collateral  security, 
to  be  sold  by  the  trustee  after  the  indorser 
shall  have  paid  the  note  or  shall  have  been 
called  on  to  pay  it.  The  question  there 
was  as  to  the  necessity  of  notice  to  the  in- 
dorser ;  and  it  was  held  that  he  was  not  en- 
titled to  it,  he  having  made  himself  the 
payer  of  the  note.  Here,  the  question  is  as 
to  the  power  of  an  indorser  of  a  note,  made 
and  indorsed  for  accommodation  of  the 
maker,  to  restrain  its  negotiability  before 
it  has  been  passed  off  for  value.  And  I  am 
of  opinion  that  he  possesses  the  power,  and 
that,  having  exercised  it,  he  is  discharged 
from  all  responsibility;  and  consequently 
that  the  judgment  must  be  affirmed. 

As  to  the  right  of  May  to  subject  the 
property  in  the  deed  of  trust  to  his  indem- 
nification, that  is  a  question  for  a  court  of 
chancery.  I  have  no  hesitation,  however, 
in  declaring  my  present  impression  that  he 
has  such  right. 

BROOKE,  J.    The   error  in    this  case,  I 
think,  has  been  in   considering  the  note  of 
the  26th  March,  indorsed  by  the  defendant, 
to  be  a  blank  piece  of  paper,  no  value 
205      ^having  been  paid   when    the  defend- 
ant gave  notice  to  the   bank,  and  the 
second    indorser  May,    that  he  recalled  his 
indorsement.      The   principle   that   an   ac- 
commodation note,  until  value  is  paid  for  it, 
is  a  blank,  has   been  long  settled.'    it  was, 
in    effect,    so   settled   when  lord  Mansfield 
said,  in  one  of  the  cases,  that   a  bill  of  ex- 
change, until  value  was  paid  for  it,  was  of 
no   effect.     And    in    Taylor   adm'r  Ac.    v. 
Bruce,  Gilm.  42,  and  Whitworth  v.  Adams, 
5  Rand.  333,  in  this  court  (first   by    myself 
in  Taylor  adm'r  Ac.    v.    Bruce,    and  after- 
wards  by    other   judges)    such  a  note  has 
been    pronounced    to   be  a  blank.     But  had 
no  value  been  paid  on  the  note  of  the  26th 
March,    when    the  defendant  attempted  to 
recall  his  indorsement?    By  the  agreed  case 
it  appears  that  the  object  of  all  the  parties 
to  these  notes,  as  agreed    upon,    was  to  ac- 
commodate the  drawer  Edward    Boisseau, 
and  continue  the  loan  to   him    as    long    as 
was  convenient  to  the  bank ;  and  it  was  for 
that  purpose  that  the  defen<lant   and    May 
indorsed  the  notes  of  the  20th  of  November 
and    22d   of  January,    and   the  note  of  the 
26th    of  March.     By  the  agreed  case  it  ap- 
pears that  this  loan  of   the   amount   of  the 
several  notes  was  continued  by. the  bank  to' 
the   drawer  of  them ;  though  the  first  note 
was  protested,  the  discount  not  having  been 
paid,  and  the  second  note  was  refused  to  be 
discounted  for  the  same  cause.     But  all  the 
time,  the  loan  was  continued  to  the  drawer; 
which  fulfilled  the  object  of  the  parties.     It 
was  with  this  view,    to   continue   the  loai), 
and  at  the  same  time   to  indemnify  the  de- 
fendant against  this  and   other   liabilities 
for  his   brother  Edward  Boisseau,    that  the 
latter   executed    the   deed   of  trust;  which 
was    signed   and   sealed   by  the  defendant, 
thereby  manifesting  his  agreement   to    the 
terms  of  it,  one  of  which  was  that  he  should 
continue  to  indorse   these  notes.     Notwith- 
standing the  criticisms  of  the  bar  upon  this 
deed,  I  cannot  understand  it  in   any    other 
sense.     The  indorsement  of  the  note  of  the 
26th  of  March  by  the  defendant  is  in 
206      pursuance    of   *this    construction    of 
the  deed.     I  shall  not  enter  into  the 
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question  whether  this  deed  was  full  indem- 
nity to  him  for  all  his  liabilities.  All  I 
insist  on  is  that  it  was  a  consideration,  a 
value,  for  his  indorsement  of  the  note  of 
the  26th  of  March,  though  there  were  other 
considerations  for  the  deed.  The  argument 
to  shew  his  and  the  grantor's  ignorance, 
at  the  time  the  deed  was  executed,  of  the 
fact  that  the  defendant  was  discharged  of 
his  liability  on  the  protested  note  of  the 
20th  of  November,  the  bank  having  failed 
to  give  him  notice  of  the  protest,  admits 
that  but  for  this  ignorance  the  note  of  the 
26th  of  March  was  indorsed  in  pursuance 
of  the  deed  of  trust,  and  for  value.  Why 
plead  ignorance  of  this  fact,  if  he  was  not 
bound  to  indorse  by  the  deed?  Let  us  see 
how  this  ignorance  was  to  aifect  the  case^ 
Eklward  Boisseau  certainly  regarded  the 
liabilities  of  the  defendant  on  these  notes, 
and  his  future  liability  as  indorser,  as  the 
consideration  on  which  he  conveyed  (I  may 
say)  all  his  property  to  a  trustee,  to  indem- 
nify the  defendant. 

But  he  was  ignorant  of  the  fact  that  the 
liabilities  of  the  defendant  were  not  as 
great  as  was  supposed  when  he  executed 
the  deed,  as  the  defendant  was  discharged 
from  his  liability  on  the  note  of  the  20th 
November,  by  the  failure  of  the  bank  to  give 
him  notice  of  the  protest.  Edward  Bois- 
seau does  not  complain  of  this,  and  surely 
the  defendant  cannot  object  that  his  liabil- 
ity was  less  at  the  time  he  accepted  the 
deed  of  trust,  than  was  supposed  by  him- 
self and  the  grantor ;  and  the  failure  of 
part  of  the  consideration  which  he  paid  for 
the  deed  could  not  be  complained  of  by  him. 
To  insist,  then,  on  his  ignorance  of  this 
fact,  is  a  mere  pretext  to  get  rid  of  his  lia- 
bility as  indorser  ot  the  note  of  the  26th 
March.  I  say  a  pretext ;  because  it  is  not 
a  fact  agreed  that  he  was  under  such  igno- 
rance at  the  time  he  indorsed  the  note  of 
the  26th  of  March,  nor  does  he  allege  or 
hint  the  fact  of  such  ignorance  in  his  notice. 

As  regarded  the  grantor  in  the  deed, 
207      the  defendant  *could  not,  then,  recall 

his  indorsement.  He  had  accepted  the 
deed,  not  as  collateral  security,  but  as  a 
direct  engagement  to  indorse  the  note. 
How  does  the  matter  stand  as  regards  May, 
the  second  indorser?  According  to  the 
agreed  case,  he  had  united  with  the  de- 
fendant in  indorsing  these  notes  for  the 
accommodation  of  his  brother,  and  to  con- 
tinue the  loan  to  him.  It  cannot  be  sup- 
posed that  May  would  at  any  time  have 
been  the  sole  indorser  of  the  notes.  It  does 
not  appear  that  he  had  any  interest  in  the 
loan.  The  note  of  the  26th  of  March  was 
sent  to  the  bank  to  be  indorsed  by  May, 
and  to  be  discounted ;  and  on  the  16th  of 
April  the  defendant  gave  the  notice  to  the 
bank  and  May,  for  the  purpose  of  recalling 
his  indorsement.  The  bank  refused  to  dis- 
count the  note,  and  May  paid  the  amount, 
and  the  note  was  delivered  to  him.  May 
was,  at  the  time,  liable  on  the  note  of  the 
20th  of  November,  and  Edward  Boisseau, 
the  drawer,  responsible  to  him.  Having 
taken  up  the  note  of  the  26th  of  March, 
which  was  intended  to  continue  the  loan 
on  the  previous  note,  Edward  Boisseau  was 
his  debtor  to  that  amount;  and  unless  the 
defendant  was  at   liberty   to   recall  his  in- 


dorsement as  to  Edward  Boisseau,  he  could 
not  recall  it  in  good  faith  rs  to  May.  I 
think  this  transaction  is  not  to  be  consid- 
ered on  mere  technical  ground.  These  ac- 
commodation notes  are  of  late  date;  and 
though  until  negotiated  they  are  considered 
as  blank,  the  treatment  of  them,  and  the 
arrangement  of  parties  respecting  them, 
must  be  considered  with  a  view  to  the  fair- 
ness of  the  whole  transaction.  The  defend- 
ant having  indorsed  the  note  in  pursuance 
of  the  deed,  and  the  grantor  being,  a& 
drawer  of  the  note,  indebted  to  May,  the 
defendant  could  not  insist  that  no  value 
had  been  paid  him  for  the  indorsement. 
He  was  bound  to  the  drawer  to  indorse  by 
the  deed,  and  the  drawer  was  bound  to  May 
for  the  note ;  and  if  he  had  no  right  to  re- 
call his  indorsement  as  to  the  drawer,  he 
could      not     recall     it     as    to    May 

208  *the  second    indorser.      I   have    been 
surprised  that   any    notice    has    been 

taken  of  the  case  of  Watkins  v.  Crouch  & 
Co.,  5  Leigh  522.  No  two  cases  are  more 
unlike  than  that  case  and  this.  In  that 
case  the  deed  of  trust  was  executed  long 
after  the  note  was  negotiated,  and  was  in- 
tended as  collateral  security  to  the  indorser; 
and  the  only  question  as  to  the  effect  of  it 
was,  whether  it  dispensed  with  the  presen- 
tation of  the  note  for  payment,  at  the  place 
and  on  the  day  it  fell .  due,  and  also  with 
notice  of  its  protest.  I  thought  that,  with 
other  facts  in  the  case,  it  did.  A  majority 
of  the  court  thought  otherwise.  I  had  no 
idea  that  it  placed  the  indorser  in  the  shoes 
of  the  drawer,  as  in  the  case  of  Comey  v. 
Da  Costa.  But  I  cannot  see,  in  this  case, 
the  distinction  that  has  been  taken.  I  can- 
not see  that  indemnity  to  an  indorser,  for 
previous  and  subsequent  indorsements,  is 
not  as  valuable  a  consideration  for  indors- 
ing a  note,  as  money  paid.  By  signing 
and  sealing  the  deed,  he  made  the  recitals 
in  it  his  own,  as  well  as  the  grantor's; 
and  if  I  can  understand  them,  he  was  di- 
rectly and  not  collaterally  bound  to  indorse 
the  note  in  question.  And  though  the 
property  did  not  pass  to  him,  yet  he  con- 
sented that  it  should  pass  to  the  trustee  for 
his  indemnity.  That  the  deed  was  a  con- 
sideration for  the  future  indorsement  of 
notes  to  continue  the  accommodation  of  the 
bank  to  Edward  Boisseau,  is  plainly  de- 
clared in  the  following  words:  ** Whenever 
the  said  P.  F.  Boisseau  shall  be  compelled 
to  pay,  or  called  on  to  pay,  all  or  any  part 
of  the  said  negotiable  notes,  or  all  or  any 
part  of  any  notes  or  note  which  mav  here- 
after be  indorsed  by  the  said  P.  F.  Boisseau, 
in  order  to  continue  the  accommodation  of 
the  said  bank,  or  any  part  of  it,  to  the  said 
Edward  H.  Boisseau,''  &c.  This,  and  the 
further  indemnity  against  loss  upon  the 
other  liabilities  provided  for  in  the  deed, 
was  the  consideration  paid  to  P.  F.  Bois- 
seau for  his  indorsements.  It  was  of  great 
value  to  him  to  get  indemnity  against 

209  all    his  responsibilities   for  *^£^ward 
Boisseau.     It  was  the   object   of  the 

latter  to  provide  for  the  payment  of  all  his 
debts,  and  more  especially  his  bank  debts, 
as  they  are  first  provided  for  in  the  deed. 
But  if  P.  F.  Boisseau  is  not  responsible  ou 
the  note  of  the  26th  ot  March,  it  is  not  pro- 
vided for  by  the  deed,  and  the   whole  prop- 
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erty  being  passed  by  the  deed  as  to  Eklward 
Boisseau,  it  must  go  unpaid,  contrary  to 
the  object  of  the  deed.  But  let  us  suppose 
the  deed  out  of  the  case,  and  see  whether 
this  note  can  be  considered  as  a  blank  when 
it  was  delivered  to  the  plaintifip.  From  any 
thing  in  the  agreed  case,  it  cannot  be  in- 
ferred that  the  plaintiff  ever  meant  to  be 
the  first  indorser  on  these  notes,  but  the 
contrary.  When  the  note  was  sent  to  bank 
to  be  indorsed  by  him,  he  was  responsible 
for  the  drawer  on  the  protested  note,  having 
had  due  notice.  If  he  paid  the  note,  Kdward 
Boisseau  was  his  debtor  to  that  amount. 
Could  it  be  said  that  the  drawer  might  re- 
call the  note  as  a  blank  note?  As  to  him, 
was  not  the  note  negotiated  when  it  came 
to  the  hands  of  the  plaintiff?  If  so,  it  was 
not  a  blank  note  when  the  defendant  at- 
tempted to  recall  his  indorsement.  Upon 
the  whole,  considering  that  the  plaintiff  had 
been  the  second  indorser  on  the  two  previ- 
ous notes  for  the  accommodation  of  the 
brother  of  the  defendant,  who  was  the 
payee  and  first  indorser,  it  does  seem  to  me 
that  the  attempt  of  the  defendant,  after  he 
had  obtained  indemnity  on  this  note,  to 
escape  the  payment  because  the  bank  had 
failed  to  give  him  notice  of  the  protest  of 
the  note  of  the  20th  November,  and  to  fix 
the  debt  in  the  second  indorser,  so  as  to 
get,  under  the  deed,  a  larger  indemnity 
against  his  other  liabilities  therein  pro- 
vided for,  was  a  fraud.  I  think  he  ought 
not  to  escape.  The  judgment  should  be  re- 
versed, and  entered  for  the  plaintiff. 

TUCKER,  P.  I  have  found  no  reason, 
on  the  reargument  of  this  case,  to 
210  change  the  opinion  I  formerly  *en- 
tertained.  Confirmed  as  I  am  in  the 
conviction  that  the  deed  in  the  proceedings 
mentioned  contains  no  agreement  on  the 
part  of  Peter  f.  Boisseau  to  indorse,  and 
that  no  such  obligation  can  be  implied  from 
its  terms,  I  am  not  less  satisfied  that  if 
there  had  been  such  an  agreement,  it  was 
entered  into  under  a  mistake,  and  that  the 
appellee  had  a  right,  at  any  time  before  it 
was  carried  into  execution,  to  correct  the 
error  by  retracting  his  engagement. 

That  a  contracting  party  *has  the  liberty 
to  retract  before  any  step  is  taken  towards 
performance,  upon  discovering  a  mistake 
in  a  matter  material  to  his  engagement  or 
forming  an  essential  consideration  for  it, 
seems  not  to  have  been  denied.  It  is  a 
principle  too  familiar  to  require  authority 
for  its  support.  Whatever  difficulties  may 
exist  in  the  rescission  of  executed  contracts, 
no  difficulty  arises  in  refusing  to  compel 
the  specific  performance  of  a  contract  en- 
tered into  under  a  plain  mistake  as  to  a 
material  fact.  In  such  a  case  specific  ex- 
ecution is  never  decreed,  though  the  court 
'will  take  care  that  the  contracting  parties 
are  placed  in  the  condition  which  they  oc- 
cupied before  the  contract.  1  Mad.  320; 
Clowes  V.  Higginson,  1  Ves.  &  Beam.  524, 
527;  Townshend  v.  Stangroom,  6  Ves.  328; 
Mortlock  V.  Buller,  10  Ves.  305;  Willan  v. 
Willan,  16  Ves.  72,  82. 

That  the  agreement  in  this  case  was  en- 
tered into  by  Peter  F.  Boisseau  in  utter 
ignorance  of  the  transactions  of  the  22d  of 
January  by  which  he  was  discharged  from 
all  responsibility,  is  expressly  found  by  the 


case  agreed ;  and  it  remains  then  to  enquire 
whether  this  ignorance  was  of  a  matter 
which  materially  affected  the  contract  for 
subsequent  indorsements.  Now,  nothing 
seems  more  clear  than  that  the  false  im- 
pression of  his  being  already  liable  as  in- 
dorser, was  the  very  ground  upon  which  he 
made  the  promise,  if  promise  was  made  at 
all.  For  his  liability  is  recited  in  the  deed ; 
and  if  he  was  already  bound,  he  had 

211  strong  motives  to  ^continue  his  in- 
dorsement, in  consideration  of  receiv- 
ing indemnity  against  loss.  But  if  he  was 
not  bound,  there  was  every  motive  (except 
that  of  fraternal  interest,  which  the  court 
cannot  estimate)  to  decline  the  indorsement, 
which  would  subject  him  in  the  first  in- 
stance to  the  payment  of  the  heavy  debts 
of  his  brother,  and  leave  him  to  the  slow, 
uncertain  and  unsatisfactory  indemnity  of 
the  deed  of  trust.  He  must  have  stood  the 
brunt  of  the  demand,  and  have  sustained 
all  the  sacrifices  consequent  upon  it,  while 
the  deed  would  at  most  only  have  secured 
repayment  of  the  amount,  without  redress 
for  losses  incurred  and  sacrifices  unavoid- 
able. Placed  in  the  like  situation,  I  should 
have  considered  the  fact  of  existing  liabil- 
ity as  that  which  should  determine  the 
course  I  ought  to  pursue;  and  I  cannot 
therefore  but  believe  that  Peter  F.  Bois- 
seau's  ignorance  of  his  discharge  was  a 
material  consideration  for  any  subsequent 
promise  to  indorse  the  notes  of  his  brother 
Bdward. 

It  seems  to  be  considered,  however,  that 
by  accepting  the  trust  deed  for  his  indem- 
nity, there  was  a  moral  duty  or  obligation 
resting  upon  him  to  indorse.  I  do  not  per- 
ceive it.  If  the  deed  did  not  bind  him  to 
indorse,  and  he  did  not  indorse,  the  provi- 
sions for  his  indemnity  were  inoperative 
and  void ;  the  rights  of  Edward  Boisseau 
in  the  property  (of  which  he  still  held  pos- 
session) were  not  encumbered,  nor  could 
they  be  disturbed ;  and  the  refusal  to  in- 
dorse had  the  effect  therefore,  at  once,  of 
releasing  or  rather  of  annihilating  all 
claims  of  Peter  F.  Boisseau  under  that 
clause  of  the  instrument.  Quoad  that  mat- 
ter, Edward  was  at  once  replaced  in  statu 
quo  ante ;  and  as  to  the  rest,  he  had  no 
right  to  be  so  replaced.  For  it  is  not  found, 
nor  does  it  appear,  that  the  security  for  the 
other  responsibilities  was  only  given  in 
consideration  of  an  agreement  to  indorse. 
The  contrary  appears,  since  other  persons 
are  secured  besides  Peter  F.  Boisseau. 

212  *But  the  case  has  been  likened  to 
that  of  Corney  v.  Da  Costa.  I  can- 
not perceive  the  resemblance.  In  Corney 
V.  Da  Costa,  the  party  was  bound  as  in- 
dorser. He  received  funds  with  which  to 
take  up  the  bill,  and  he  was  held  to  have 
no  title  to  notice  of  protest.  But  here  Peter 
F.  Boisseau  is  not  bound  at  all;  and  it  is 
demanded  that  he  shall  become  bound,  be- 
cause he  has  received  collateral  security  to 
indemnify  him  in  case  he  should  indorse. 
Surely  there  is  no  parallel  between  these 
cases.  The  indorser  who  had  received  funds 
with  which  to  take  up  the  bill  was  properly 
hel:!i  not  entitled  to  notice,  because  notice 
would  have  been  a  vain  thing.  He  had  in 
effect  received  the  amount  of  the  bill,  and 
the  payment  out  of  the  drawer's  funds  was 
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due  from  him,  notice  or  no  notice.  As 
BuUer,  J.,  said,  he  was  liable  at  all  events. 
He  was  indeed  ^* solely  liable.'"  He  made 
himself  principal  debtof  by  receiving  the 
funds.  But  in  this  case,  if  P.  F.  Boisseau 
did  not  bind  himself  to  indorse,  how  can 
his  taking  a  deed  to  indemnify  him  in  case 
of  indorsement,  take  away  from  him  the 
discretion  or  option  to  indorse  or  not,  at 
his  pleasure?    I  cannot  perceive. 

There  is,  indeed,  another  material  differ- 
ence between  this  case  and  Comey  v.  Da 
Costa.  There  the  indorser  had  taken  from 
the  maker,  before  the  note  became  due, 
effects  to  the  amount  of  the  note,  for  the 
purpose  of  paying  it ;  effects  over  which  he 
had  complete  control;  which  were  either 
available,  or  which  he  might  render  avail- 
able before  the  note  came  to  maturity. 
There,  of  course,  he  did  not  bear  the  brunt 
of  the  demand.  The  drawer's  effects  went 
to  pay  it.  They  might  be  thrown  into  the 
market  for  what  they  would  bring,  to  enable 
the  indorser  to  take  up  the  bill.  But  here 
the  property  remains  in  Edward's  hands. 
P.  F.  Boisseau  has  no  power  over  it.  It  is 
but  collateral  security  for  his  indemnity. 
It  is  not  placed  in  his  hands  for  the  purpose 
of  paying  the  debt.  It  is  conveyed  to 
213  a  third  person,  a  'trustee,  the  maker 
of  the  note  still  retaining  possession, 
and  it  is  never  to  be  subjected  to  sale  until 
the  debt  has  been  paid  by,  or  demanded  of, 
Peter  F.  Boisseau.  Such  a  transaction  can 
never  be  considered  as  ^*  placing  effects  in 
the  hands  of  the  indorser  for  the  purpose 
of  paying  the  debt."  The  consequences 
would  be  mischievous  indeed,  if  every  in- 
demnity taken  by  an  indorser  should  at 
once  convert  him  into  principal  debtor. 
Such  an  indemnity  indeed,  where  it  covers 
the  whole  effects  of  the  debtor,  may  super- 
sede the  necessity  of  notice,  as  I  was  in- 
clined to  think  in  Watkins  v.  Crouch  &  Co., 
5  Leigh  522,  but  it  cannot  justify  his  being 
treated  as  principal,  and  still  less  can  it 
compel  one  who  is  not  bound,  to  become 
bound  absolutely  and  primarily,  as  indorser 
of  the  note  of  an  insolvent  man.  The  ut- 
most that  can  be  demanded  of  him  is  the 
release  of  his  indemnity,  or  the  transfer  of 
it  to  those  who  may  be  equitably  entitled 
to  avail  themselves  of  it. 

I  am,  upon  the  whole,  still  of  opinion  to 
affirm  the  judgment. 

Judgments  in  both  cases  affirmed. 
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*Johnton't  Ex'or  v.  White. 

March,  1887.  Richmond. 


(Absent  Brockknbbouoh,  J.*) 

Debt  on  Specialty— Plea  of  Payment -Evidence  to  Repel 
Presumption  off  Payment,  t— Id  debt  on  a  specialty, 
payment  belnsr  pleaded,  the  defendant  srives  in 
evidence,  as  affordlng^  ground  on  which  payment 
mlfirht  be  presumed,  a  specialty  of  later  date,  exe- 
cuted by  the  plaintiff  to  the  defendant:  Held,  evi- 
dence may  be  received  from  the  plaintiff  to  prove 
the  consideration  for  which  the  latter  specialty 
was  given,  and  the  circumstances  under  which  it 
was  executed. 

Supersedeas  to  a  judgment  of  the  circuit 
court  of  Hanover.  The  action  was  debt  by 
Moses  White   against   Richard  H.  Johnson 


♦He  decided  the  cause  in  the  circuit  court 
+See  srenerally.  monosrraphic  noff  on  "Debt,  The 
Action  of"  appended  to  Davis  v.  Mead,  13  Gratt.  118. 


executor  of  Bailey  S.  Johnson,  upon  a  penal 
bill;  and  the  defendant  pleaded  payment. 
At  the  trial  the  plaintiff  gave  in  evidence  a 
penal  bill  executed  by  the  defendant's  tes- 
tator on  the  3d  of  February  1817,  for  the 
payment  of  674  dollars  twelve  months  after 
date,  under  the  penalty  of  1348  dollars ;  on 
which  penal  bill  was  an  indorsement  signed 
by  the  plaintiff,  in  these  words:  **I  dis- 
claim all  interest  that  has  already  or  may 
accrue  on  the  within  bond.  Moses  White, 
27  May  1818.*'  And  the  defendant  gave  in 
evidence  (not  as  a  set-off,  but  as  affording 
a  ground  on  which  the  jury  might  presume 
payment  of  the  said  penal  bill)  the  follow- 
ing penal  bill  executed  by  the  plaintiff,  to 
wit:  **Fifteen  days  from  the  date  hereof, 
for  value  received,  under  the  penalty  of 
sixty-eight  dollars  and  fifty-four  cents,  I 
promise  and  oblige  myself,  my  heirs,  ex- 
ecutors, administrators  and  assigns,  to  pay 
or  cause  to  be  paid  to  B.  S.  Johnson,  his 
heirs,  executors,  administrators  or  assigns, 
the  just  and  full  sum  of  thirty-four  dollars 
and  twenty-seven  cents.  Witness  my  hand 
and  seal  this  15th  day  of  November  1823. 
Moses  White  [L.  S.]" 
215  *The  plaintiff,  for  the  purpose  of 
repelling  the  presumption  which 
might  arise  from  the  execution  of  the  last 
penal  bill,  introduced  a  witness  to  prove 
that  the  defendant's  testator  had  loaned,  in 
the  year  1821,  to  one  Bartlett  D.  Burton  the 
sum  of  30  dollars;  that  the  said  testator 
had  shortly  thereafter  become  uneasy  lest 
he  should  lose  the  debt.  Burton  being  in 
failing  circumstances;  but  that  sometime 
afterwards  he  expressed  his  satisfaction 
that  he  had  secured  it  in  the  hands  of  the 
plaintiff.  And  the  plaintiff  also  introduced 
in  evidence  a  due  bill,  the  body  of  which 
was  in  the  handwriting  of  the  said  defend- 
ant's testator,  but  the  name  of  the  obligor 
torn  off;  which  due  bill  is  in  these  words: 
**I  have  borrowed  and  received  of  B.  S. 
Johnson  the  sum  of  30  dollars,  which  I 
promise  and  oblige  myself,  my  heirs  Ac.  to 
return  on  demand.  Witness  my  hand  and 
seal  this  18th  day  of  June  1821.  Teste, 
Eveline  White."  On  the  back  of  which  due 
bill,  the  following  words  were  indorsed  in 
the  handwriting  of  the  said  defendant's 
testator,  to  wit:  **B.  D.  Burton  to  B.  S. 
Johnson.  Note  for  $30.00. "  And  on  which 
bill  was  further  indorsed  the  following  as- 
signment: **Nov.  6,  1823.  For  value  re- 
ceived, I  assign  the  within  bond  to  Moses 
White.   (Signed)  B.  S.  Johnson." 

And  the  plaintiff  also  introduced  a  scrap 
of  paper  in  the  handwriting  of  the  defend- 
ant's testator,  in  these  words:  ^'Interest  on 
$30,  from  the  18th  of  June  1821  till  6th 
Nov'r.  1823,  2  years  4  months  and  18  days, 
is  $4.27.  Principal  and  interest  ;I34.27." 
Which  testimony  and  documentary  evidence 
were  introduced  by  the  plaintiff  for  the  pur- 
pose of  proving  the  consideration  for 
which,  and  the  circumstances  under  which, 
the  said  bill  penal  was  executed  by  the 
plaintiff  to  the  defendant's  testator.  To 
the  admission  of  this  evidence  the  defend- 
ant objected,  but  the  court  overruled  the 
objection,  and  permitted  the  evidence  to  go 
to  the  jury  for  the  purpose  aforesaid.  To 
which  opinion  the  defendant  excepted. 
216         *The  jury  found   a    verdict   for  the 
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plaintiff,  providing  however  that  the 
principal  sum  was  not  to  carry  interest; 
and  judgement  was  given  accordingly.  To 
that  judgment  Johnson's  executor  obtained 
a  supersedeas. 

R.  G.  Scott  and    Leigh,   for  plaintiff   in 
error. 
Lyons,  for  defendant  in  error. 

TUCKER,  P.  I  am  of  opinion  that  there 
is  no  error  in  this  case.  The  court  properly 
admitted  the  bond  of  White  to  go  to  the 
jury  as  evidence  in  support  of  the  plea  of 
payment;  but  it  not  less  properly  admitted 
the  evidence  of  the  consideration  for  which 
that  bond  was  given,  to  explain  and  qualify 
the  bond.  If  the  bond  was  evidence  of  an 
acknowledged  indebtedness,  the  facts  con- 
nected with  that  bond  were  surely  proper, 
as  part  of  the  res  gesta,  to  explain  the 
character  and  extent,  and  to  ascertain  the 
weight  and  importance  of  the  acknowledg- 
ment. It  is  not  necessary  to  decide  how 
far  the  bond  would  have  been  conclusive, 
had  it  been  pleaded  as  an  estoppel.  But  I 
think  it  may  safely  be  affrmed,  that  as  it 
was  not  used  as  an  estoppel,  but  merely  in- 
troduced as  evidence  of  payment,  it  was 
not  conclusive,  however  persuasive  it  may 
be.  This. is  certainly  the  case  with  a  re- 
ceipt, which  seems  atone  time  to  have  been 
looked  upon,  in  some  of  the  cases,  as  con- 
clusive, though  even  at  an  early  day  it  was 
held  otherwise.  Comb.  59;  Starkie  on 
Bvid.  part  IV.  p.  32,  1273,  1274;  Lampon 
V.  Corke,  5  Barn.  &  Aid.  606.  In  this  last 
case  it  was  said,  that  as  the  receipt  was  not 
under  seal,  it  could  not  amount  to  an  es- 
toppel, and  if  introduced  merely  as  evidence, 
it  was  susceptible  of  being  rebutted  by  the 
other  circumstances  of  the  case.  Now  that 
is  also  the  general  rule  as  to  a  deed,  which 
might  be  used  as  an  estoppel,  but  is  only 
introduced  as  evidence,  the  estoppel  being 
waived.  Starkie  on  Evid.  part  II.  pp.  206, 
302.  The  strong  presumption  there- 
217  fore,  *in  this  case,  from  the  plaintiff 
White's  acknowledging  himself  in 
1823  to  be  debtor  to  the  defendant,  may  be 
rebutted ;  and  this  I  understood  the  counsel 
to  concede.  But  if  it  may  be  rebutted,  what 
evidence  is  so  proper  to  repel  it,  as  an  ex- 
planation of  the  consideration  and  the  cir- 
cumstances under  which  the  bond  was 
given?  Those  circumstances  constitute 
part  of  the  transaction,  are  explanatory  of 
its  real  nature,  and  shew  what  reliance 
ought  to  be  placed  upon  it.  They  were 
therefore  properly  admitted  to  go  to  the 
jury,  as  evidence  to  rebut  the  eflFect  of  the 
bond  introduced  by  the  defendant.  It  is 
true,  the  proof  that  the  consideration  of  the 
bond  from  White  to  Johnson  had  no  sort  of 
connexion  with  the  bond  from  Johnson  to 
White,  by  no  means  removes  the  doubts 
which  grow  out  of  the  execution  of  the 
former  bond.  But  that  was  a  matter  for 
the  jury,  upon  the  whole  evidence ;  and  cer- 
tainly, in  deciding  that  question,  their  con- 
clusion would  have  been  very  different  from 
that  which  they  have  come  to,  had  it  ap- 
peared that  this  bond  had  been  given  for  a 
balance  due  upon  a  settlement  of  all  ac- 
counts, including  the  bond  of  Johnson  to 
White.  This  shews  that  the  facts  which 
led  to  the  execution  of  the  bond  from  White 


to  Johnson  were  important  in  the  case,  and 
were  therefore  proper  to  be  introduced.  I 
think  the  judgment  should  be  aSSrmed. 

Judgment  affirmed. 


218       *M'Daniel  and  Others  v.  Brown's 
Ex'or. 
Same  v.  Same. 

)  March.  1887,  Ricbmond. 

Sheriffs— Motloii  agaliist  Deputy— Judgnieiit  for  Coo- 
tlnuliiflr  Damages.*— Judfrment  having  been  ren- 
dered against  a  sheriff,  on  account  of  the  deputy's 
default,  for  a  sum  of  money,  with  damag^es  at  the 
rate  of  15  per  centum  per  annum  from  a  specified 
day  till  payment,  a  motion  is  made,  under  thA 
statute,  by  the  sheriff  airainst  the  deputy  and  his 
sureties,  for  the  amount  of  that  judgment:  Hbld, 
on  such  motion  the  judg^ment  airainst  the  deputy 
and  sureties,  like  that  against  the  sheriff,  may  be 
for  damages  continuing  till  payment. 

Archibald  Robertson,  executor  of  James 
Brown  late  sheriff  of  Amherst  county,  gave 
two  notices  to  Allen  Talbot  late  deputy 
sheriff  of  that  county,  and  his  sureties,  that 
he  would  move  for  judgments  against  them. 

By  one  of  these  notices  the  plaintiff 
claimed  to  recover  the  sum  of  131  dollars  21 
cents,  with  damages  at  the  rate  of  15  per 
centum  per  annum  from  the  25th  of  May 
1824  till  paid,  and  4  dollars  86  cents  costs, 
being  the  amount  of  a  judgment  rendered 
against  the  plaintiff  as  executor  of  Brown, 
in  favour  of  C.  P.  Taliaferro,  for  the  fail- 
ure of  Talbot  the  deputy  of  Brown  to  pay 
over  the  amount  of  an  execution,  levied  by 
the  deputy,  which  issued  for  Taliaferro 
against  Hugh  Taggart  and  others;  and 
likewise  claimed  to  recover  the  sum  of  48 
dollars  76  cents  with  legal  interest  from  the 
7th  day  of  September  1823  till  paid,  and  5 
dollars  86  cents,  and  4  dollars  86  cents  costs, 
being  the  amount  of  a  judgment  rendered 
against  the  plaintiff  as  executor  of  Brown 
for  the  failure  of  Talbot  to  pay  over  the 
amount  of  a  fieri   facias   which    issued    in 


^Sheriffs  — See  generally,  monoirraphic  note  on 
"Sheriffs  and  Constables." 

Judflrment  afralnst  5lieriff — When  Conclusive  against 
DepMty  and  His  Saretlee.— In  Crawford  v.  Turk,  24 
Gratt  188  (see  also,  foot-note  to  this  case),  it  is  said: 
"Where  the  condition  of  the  bond  of  a  deputy  and 
his  sureties  to  the  sheriff  is  such  as  it  is  in  this 
case,  a  judgment  rendered  against  the  sheriff  for 
the  default  of  a  deputy,  in  a  suit  which  was  de- 
fended by  the  depaty,  or  which  he  was  dnly  notified 
to  defend,  and  had  an  opportunity  of  defending,  is 
conclusive  evidence,  in  the  absence  of  fraud  or  col- 
lusion, not  only  against  the  deputy,  but  against  his 
sureties  also.  That  such  is  the  true  rule  in  this 
state.  I  think  the  Code  of  I860,  chapter  49.  sections 
41  and  48.  pa«re  287.  srivlng*  a  summary  remedy  to  the 
sheriff  and  his  sureties  against  the  deputy  and  his 
sureties,  and  the  decisions  of  thi^  court  In  regard  to 
those  provisions  of  law.  especially  the  cases  of 
McDanitl  <f  aU.  ©.  Brotcn's  Executor.  8  Leigh  218.  and 
Scott's  Adm'r  v.  Tankersley's  Ex'or.  10  Id.  581, 
strongly  tend  to  show." 

Sheriffs— Camulatlve  Statute.— As  a  payment  by  the 
sheriff  would  often  be  ruinous,  the  provision  was 
made  to  enable  him  to  recover  from  his  depnty 
before  he  was  pressed  himself,  or  to  make  one  judge- 
ment meet  the  other  by  proceeding  against  the  dep- 
uty pari  passu  with  the  creditors  proceeding  against 
himself.  In  AUebaugh  v.  Coakley. 75 Va.  634,  Staples. 
J.,  who  delivered  the  opinion  of  the  court,  after  quot- 
ing these  words  from  the  opinion  of  Judge  Tttcker 
in  the  principal  case  (p.  221).  continues  by  saying: 
"Prom  this  it  is  obvious  that  the  46th  section  (Code 
1878.  ch.  49).  is  cumulative,  and  was  not  designed  to 
affect  any  of  the  sheriff's  existing  rig^bts  and  reme- 
dies. He  may  if  he  pleases  waive  any  proceeding 
under  that  section,  await  the  termination  of  the 
creditor's  action  against  him.  pay  the  amount  of 
the  recovery,  and  then  proceed  by  action  on  the 
deput>''s  bond,  or  by  motion  under  the  47th  section." 
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favour  of  Warner's  ex'ora  against    Hudson 
and  others. 
By  the  other  notice  the   plaintiff  claimed 
to  recover  the   sum    of  46   dollars    77 

219  cents,    with  damages   at  the  *rate  of 
15    per   centum    per  annum,  from  the 

Ist  day  of  November  1824  till  paid,  and  5 
dollars  20  cents  costs,  being  the  amount  of 
a  judgment  recovered  against  the  plaintiff 
as  the  executor  of  Brown,  by  W.  W.  Hening 
clerk  of  the  chancery  court  of  Richmond, 
for  fees  of  office  collected  by  Talbo.t  as 
deputy  of  Brown. 

These  notices  were  given  under  the  stat- 
ute. 1  Rev.  Code,  ch.  78,  i  33,  p.  283.* 

The  deaths  of  Talbot  the  deputy  and  two 
of  his  sureties  were  suggested  pending  the 
motions,  and  the  cases  were  proceeded  in 
against  M'Daniel  and  other  surviving  sure- 
ties. The  circuit  court  of  Amherst  gave 
judgment  for  the  plaintiff  in  each  case,  ac- 
cording to  the  notice. 

To  these  judgments  M' Daniel  and  the 
other  surviving  sureties  obtained  writs  of 
supersedeas,  assigning  for  error  that  the 
judgments  against  them  should  have  been 
for  the  aggregate  amounts  recovered 
against  the  plaintiff  (principal^  damages 
or  interest,  and  costs)  instead  of  being 
given  with  running  damages  or  interest, 
from  the  date  of  the  judgment  recovered 
against  the  plaintiff,  till  the  judgment  for 
him  should  be  discharged. 

Leigh,  for  plaintiffs  in  error. 

Johnson  and  J.  Garland,  for  defendant 
in  error. 

220  *TUCKER,    P.     I   am    of   opinion 
that    the  judgments    in    these    cases 

should  be  affirmed.  The  only  question 
made  is  whether  a  judgment  for  continuing 
damages  until  payment,  can  be  rendered  in 
favour  of  the  high  sheriff  against  his  dep- 
uty, where  a  judgment  has  been  entered  for 
such  continuing  damages  against  himself: 
and  I  am  of  opinion  that  it  may. 

The  object  of  the  statutes  for  the  relief 
of  the  high  sheriff  was  the  complete  indem- 
nity of  that  officer  against  the  misconduct 
of  jfiis  deputies.  As  long  ago  as  the  year 
1769,  the  provision  which  now  constitutes 
the  30th  section  of  the  act  concerning 
sheriffs  was  found  in  our  code.  It  was  con- 
fined, however,  to  the  cases  of  a  failure  to 
pay  money  received  on  execution,  and  of 
an  escape  of  a  debtor  from  custody.  To 
remedy  the  defects  of  the  law,  the  act  of 
1793  was  passed,  which  is  to  be  found  in 
the  three  editions  of  1794,  1803  and  1814, 
ch.  161,  and  has  been  also  introduced  into 
the  revisal  of  1819,  but  without  the  pream- 


•Thls  section  provides  that  "where  any  fine, 
amercement,  penalty  or  judgment  has  been  assessed 
or  rendered,  or  which  may  be  assessed  or  rendered, 
airainst  any  sheriff  heretofore  or  now  in  office,  or 
who  may  hereafter  come  into  office,  his  heirs,  exec- 
utors or  administrators,  for  or  on  account  of  any 
default  or  misconduct  of  any  deputy  of  such  sheriff, 
it  shall  and  may  be  lawful  for  the  court  of  the 
county  whereof  such  sheriff  hath  been,  now  is.  or 
shall  be  sheriff,  or  for  the  superiour  court  of  law 
for  such  county,  upon  motion  to  them  made  by  such 
sheriff,  his  heirs,  executors  or  administrators,  to 
Rive  judgrment  asrainst  such  deputy  and  his  securi- 
ties, their  heirs,  executors  or  administrators,  jointly 
or  severally,  for  the  full  amount  of  all  such  fines, 
amercements,  penalties  or  judfirments.  and  to  award 
executton  for  the  same;  provided  such  deputy  and 
his  securities,  their  heirs,  executors  or  administra- 
tors, have  ten  days  previous  notice  of  such  motion." 
—Note  in  Orlfirlnal  Edition. 


blc.  That  preamble  recites  that  "whereas 
the  laws  heretofore  passed  have  in  many 
instances  been  found  inadequate  to  indem- 
nify the  sheriffs  of  this  commonwealth 
against  the  misconduct  and  default  of  their 
deputies,  and  in  most  cases  they  have  been 
obliged  to  submit  to  a  recovery  first  had 
and  obtained  against  them  before  they  could 
legally  proce^  against  their  deputies, 
whereby  much  injury  and  injustice  has 
arisen  to  the  sheriffs:  Be  it  therefore  en- 
acted Ac."  The  act  then  proceeds,  in  the 
first  section,  to  provide  a  remedy  where  any 
fine,  assessment,  penalty  or  judgment  has 
been  or  may  be  assessed  or  rendered  against 
a  sheriff,  for  any  default  or  misconduct  of 
his  deputy ;  and  in  the  second  section  it 
makes  provision  for  those  cases  in  which, 
though  no  judgment  has  yet  been  rendered 
against  the  high  sheriff,  he  is  found  to  be 
chargeable  for  money  received  by  his  dep- 
uty, whether  upon   execution  .or  otherwise. 

In  such  case   the  couit  is  empowered 
221      to  give  ^  ^the   same   judgment  *as  the 

sheriff  might  himself  be  liable  to,  *  * 
against  the  deputy  and  his  sureties.  The 
object  of  these  two  sections  was  not  only  to 
embrace  all  cases  in  which  the  sheriff  be- 
comes liable  for  his  deputy's  default  or 
misconduct,  but  to  provide  also  a  remedy 
for  the  sheriff,  by  anticipation,  so  as  to 
enable  him  to  recover  of  the  deputy  in  time 
to  meet  the  demand  of  the  creditor,  instead 
of  bearing  the  brunt  of  that  demand.  This 
was  the  peculiar  purpose  of  the  second  sec- 
tion of  the  act,  while  the  first  was  designed 
for  relief  where  judgment  had  already  been 
rendered  against  the  sheriff.  But  in  both 
cases  the  object  was  the  same.  In  both  it 
was  designed  to  give  a  complete  remedy, 
— a  complete  indemnity;  and  therefore  the 
courts  are  empowered,  in  the  second  section, 
to  give  the  same  judgment  against  the 
deputy,  as  the  sheriff  might  be  liable  to. 
If  therefore  the  sheriff  would  be  liable  to  a 
judgment  for  ;f  100.  with  interest  thereon  at 
the  rate  of  15  per  centum  per  annum  from 
the  return  day  of  the  execution  until  the 
judgment  shall  be  discharged,  the  court 
must  render  against  the  deputy  a  judgment 
for  jC^OO,  with  interest  at  the  rate  of  15  per 
centum  per  annum  from  the  return  day  of 
the  execution  until  the  judgment  shall  be 
discharged.  This  is  a  compliance,  both  in 
the  letter  and  spirit,  with  the  provisions  of 
the  clause.  Its  object,  I  have  said,  was  to 
indemnify  the  sheriff:  but  how  would  he  be 
indemnified  against  a  judgment  with  con- 
tinuing damages,  by  a  judgment  without 
continuing  damages?  It  would  be  impos- 
sible. If  indeed  he  has  it  in  his  power  to 
pay  off  the  judgment  out  of  his  own  funds, 
he  would  be  relieved  of  the  running  dam- 
ages. But  the  law  did  not  look  to  his  pay- 
ment of  it  in  the  first  instance.  Knowing 
how  ruinous  such  payment  might  be,  the 
provision  was  made  to  enable  him  to  recover 
from  his  deputy  before  he  was  pressed  him- 
self, or  to  make  one  judgment  meet  the 
other,  by  proceeding  against  the  deputy 
pari    passu   with  the  cr^itor's  proceeding 

against  himself.  .  So,  as  to  the  first 
222      ^section:  where   judgment   has   been 

rendered  against  the  high  sheriff,  the 
court  are  to  give  judgment  against  the 
depMty  for  **the  full   amount  of   the  judg- 
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Tnent  against  the  sheriff."  Now  it  is  not 
perceived  how  a  judgment  without  contin- 
uing damages,  is  for  the  full  amount  of  a 
judgment  with  continuing  damages.  If,  at 
the* date  of  the  motion  against  his  deputy, 
the  high  sheriff  has  not  discharged  the 
judgment  against  him,  then  there  must  be, 
at  that  moment,  continuing  damages  run- 
ning against  him,  and  they  may  continue 
until,  by  making  the  money  out  ot  the  dep- 
uty, the  sheriff  is  enabled  to  satisfy  the 
creditor.  How  then  is  he  indemnified  by  a 
judgment  without  continuing  damages,  or 
how  can  such  judgment  be  said  to  be  for 
the  full  amount  of  the  judgment  against 
him?  Nor  can  the  case  be  different  if  he 
has  paid  off  the  judgment.  The  legislature 
could  not  have  intended  to  hold  out  an  in- 
ducement to  the  sheriff  to  keep  the  creditor 
at  bay,  until  his  recovery  from  his  deputy ; 
and  yet,  if  he  does  not  recover  continuing 
damages,  in  conformity  with  the  judgment 
against  himself,  he  can  get  no  interest  for 
his  advances  from  the  defaulting  deputy, 
since  the  statute  gives  neither  damages  nor 
interest,  unless  as  part  of  the  creditor's 
judgment  against  the  sheriff.  There  is  in- 
deed the  more  reason  for  this  construction, 
when  we  look  to  the  relation  of  the  parties. 
The  default  of  the  deputy  is  assuredly  not 
purged  by  the  high  sheriff's  payment,  and 
on  the  other  hand  the  high  sheriff's  claims 
to  indemnity  are  not  thereby  impaired ;  and 
if  the  creditor  was  entitled  to  recover  15  per 
cent,  until  paid,  from  the  high  sheriff,  or 
from  the  deputy  himself,  it  seems  but  rea- 
sonable that  when  the  sheriff  is  compelled 
to  pay  the  creditor,  he  should  stand  in  his 
shoes  as  to  the  continuing  damages,  as 
some  compensation  for  the  sacrifices  conse- 
quent upon  the  obligation  to  answer  for  the 

defaulting  deputy. 
223  *I  am  therefore  of  opinion    that  the 

sheriff  is  entitled,  in  every  case,  to 
the  continuing  damages  until  payment. 
But  in  this  case  it  does  not  appear  that  the 
sheriff  had  paid  the  amount  of  the  judg- 
ment; and  therefore  the  question  really  pre- 
sented is,  whether  the  sheriff  is  entitled  to 
a  judgment  for  continuing  damages,  when 
there  is  an  unsatisfied  judgment  for  con- 
tinuing damages  against  himself?  And 
about  this  I  have  no  doubt. 

I  have  said  nothing  of  the  case  of  Jacobs 
v.  Hill  and  others,  2  Leigh  393,  because  the 
question  arising  here  does  not  appear  to 
have  been  considered  in  that  case,  and  it 
ought  not  therefore  to  govern  this.  I  am 
of  opinion  that  the  judgments  should  be 
aflfirmed. 

Judgments  affirmed. 
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*Bolling  V.  Mayor  &c.  of  Petersburg. 
April,  1887.  Richmond. 
Hanlcipsl  Corporatloo*— Qraot  of  Land  to— Coostruc- 


«naaiclpia  Corporatioos.-OD  all  matters  perUinlDir 
to  municipal  corporation r.  see  monofirraphic  note 
on  "Manicipal  Corporations"  appended  to  Danyille 
V.  Pace,  26  Gratt.  1. 

County  Coart— Acqulsltioo  of  Land  for  Special  Par. 
po«e— Restriction  of  Ufe— The  county  court,  having 
a  special  power  to  acquire  land  for  special  purposes 
only,  and  hayinir  acquired  it  for  a  special  purpose, 
roust  of  necessity  be  confined  in  its  use  of  the  land 
to  the  purposes  for  which  authority  to  acquire  was 
iriven  and  subject  to  the  restrictions  imposed. 
County  of  Alleghany  y.  Parrish,  98  Va.  018,  25  S.  E. 


tion  of  Condition  In  Deed. t— An  indiyidual  firrant  to 
the  corporation  of  a  town,  hayinsr  by  charter  a 
ireneral  power  to  purchase  and  hold  lands,  an 
acre  of  firround  for  the  use  of  the  town,  for  the 
purposes  af  termentioned  in  the  deed :  the  deed 
then  states  that  the  land  is  granted  in  considera- 
tion of  the  courthouse  and  Jail  hayinsr  been  built 
thereupon,  and  also  in  consideration  that  the 
said  courthouse  and  Jail,  and  the  Judiciary  pro- 
ceediuiTs  of  the  town,  shall  be  continued  to  be 
kept  and  held  upon  the  premises:  with  a  covenant 
by  the  grantor  that  the  corporation  shall  peace- 
ably enjoy  the  property  so  lonsr  as  the  Judicial 
proceedings  of  the  town  shall  continue  to  be  held 
thereupon:  and  with  a  proviso  that  incase  the 
Juridical  proceedings  shall  ever  be  discontinued 
to  be  held  on  the  lacd  thereby  conveyed  for  that 
purpose,  and  shall  be  removed  and  permanently 
held  elsewhere,  the  property  shall  be  revested  in 
the  g^rantor.  The  courthouse  and  Jail,  and  the 
Juridical  proceedings  of  the  town,  continue  to  be 
maintained  and  held  on  the  land  so  granted:  but 
the  corporation  erects  other  buildiuffs  thereon, 
and  leases  them  to  individuals.  Hbld.  such  use 
of  the  land  is  competent  to  the  corporation,  under 
the  terms  of  the  grant,  and  the  irrantor  has  no 
right  to  interfere. 

Appeal  from  a  decree  of  the  superiour 
court  of  chancery  for  the  Richmond  district. 

By  deed  made  the  7th  of  October  1794, 
between  Robert  Boiling  of  the  one  part,  and 
the  mayor,  aldermen  and  commonalty  of 
the  town  of  Petersburg  of  the  other  part, 
Boiling,  in  consideration  of  five  shillings 
expressed  to  be  paid  him  by  the  said  mayor, 
aldermen  and  commonalty,  and  also  for  the 
other  considerations,  covenants  and  agree- 
ments a f termentioned, — granted,  bargained 
and  sold  to  the  said  mayor,  aldermen  and 
commonalty, t    **for   the    use   of    the    said 


Rep.  882.  citings  Dill.  Mun.  Ck>rp.  <4th  Ed.)  $  568: 
Boiling  V.  Mayor.  8  Leigh  288. 

The  principal  case  was  also  cited  in  Alex.  &  Wash. 
R.  R.  Co.  V.  Chew.  27  Gratt.  668;  City  of  Richmond 
v.  Supervisors.  88  Va.  207.  2  S.  E.  Rep.  26. 

iDeede  Conditions— Conetmctlon  of.— See  irener- 
ally.  monoirraphic  note  on  "Deeds**  appended  to 
PHott  V.  Com..  12  Gratt.  664. 

$By  the  Ist  section  of  the  act  for  incorporatluir  the 
town  of  Petersburg  (Acta  of  May  1784.  ch.  19.  11  Hen. 
Stat  at  larg^e  p.  882).  it  is  enacted,  that  on  the  1st 
Wednesday  in  September  of  every  year,  the  free- 
holders, housekeepers  and  inhabitants  of  the  town 
shall  elect  by  ballot  twelve  fit  and  able  men,  bein? 
freeholders  and*  inhabitants,  who  shall  elect  by 
ballot,  from  amonir  themselves,  one  person  to  act 
as  mayor,  another  as  recorder,  and  four  others  as 
aldermen  of  the  said  town,  and  the  other  six  of 
whom  shall  be  common  council.*' 

$  2  enacts,  "that  the  said  freeholders,  house- 
keepers and  inhabitants,  and  those  persons  who 
shall  hereafter  become  freeholders,  housekeepers 
or  Inhabitants,  shall  be  a  body  politic  and  corporate, 
by  the  name  of  the  mayor,  aldermen  and  common- 
alty of  the  town  of  Petersburg,  and  by  that  name 
have  perpetual  succession  and  common  seal.  That 
they  and  their  successors,  by  the  name  aforesaid, 
shall  be  able  and  capable  In  law  to  have,  purchase, 
receive,  enjoy,  possess  and  retain,  to  them  and  their 
successors  forever,  any  lands,  rents,  tenements, 
hereditaments,  of  what  kind,  nature  or  quality 
soever:  and  also  to  selU grant,  demise,  alien  or  dis- 
pose of  the  same:'*  to  sue  and  be  sued,  and  to  make 
by-laws,  rules  and  ordinances.  "That  they  and 
their  successors,  by  the  name  aforesaid,  shall 
especially  have  power  to  rent,  erect  or  repair  work- 
houses, houses  of  correction,  a  courthouse,  prison, 
markethouse,  and  hospitals  for  the  reception  of 
persons  infected  with  contagious  disorders,  and 
other  public  buildings  for  the  benefit  of  the  said 
town:"  to  erect  wharves:  to  regulate  t>>e  Internal 
police:  and  to  Impose  and  collect  taxes  for  the  exe- 
cution of  all  or  any  of  the  powers  given  them. 
"That  all  acts  herein  directed  to  be  done  by  the 
mayor,  recorder,  aldermen  and  common  council, 
shall  be  done  by  them  when  assembled  In  common 
hall,  when  seven  members  shall  be  present,  of 
which  the  mayor,  recorder  or  eldest  alderman  shall 
be  always  one." 

f  8  enacts  **that  the  mayor,  recorder  and  alder- 
men, or  any  four  or  more  of  them,  shall  have 
power  to  hold  a  court  of  hustings  on  the  first  Wed- 
nesday in  every  month:*'  and  particularly  defines 
the  jurisdiction  of  the  court. 

By  the  2d  section  of  an  act  passed  December  18, 


889 


8  LEIGH 


Virginia  Rbports,  Annotated. 


226-228 


225  town,  a  piece,  parcel  *or  plat  of  land, 
situate    and    being    within    the    said 

town,  for  the  purposes  herein  after  men- 
tioned, being  the  piece  of  land  containing 
one  acre*'  (particularly  described  by  metes 
and  bounds)  **  whereon  now  stand  the  court- 
house and  jail  belonging  to  the  said 
town,  and  which  said  piece  of  land  is 
hereby  given,  granted  and  conveyed  in 
consideration  of  the  said  courthouse  and 
jail  having  been  built  thereupon,  and 

226  in  consideration  *also  that  the  said 
courthouse  and  jail,  and  the  judici- 
ary proceedings  of  the  said  town,  shall  be 
continued  to  be  kept  and  held  upon  the  said 
premises ;  to  have  and  to  hold  the  said  lot, 
and  the  appurtenances,  to  the  said  mayor, 
aldermen  and  commonalty,  and  their  suc- 
cessors forever,  for  the  uses,  intents  and 
purposes  aforesaid,  to  the  only  proper  use 
and  behoof  (for  the  use  of  the  said  town) 
of  the  said  mayor,  aldermen  and  common- 
alty, and  their  successors  forever.*'  And 
the  mayor,  aldermen  and  commonalty,  in 
consideration  of  five  shillings  expressed  to 
be  paid  to  them  by  Boiling,  *'and  also  in 
consideration  of  these  presents,*'  grant, 
bargain  and  sell  to  Boiling  a  certain  other 
piece  of  land,  which  he  had  conveyed  to 
them  in  1787  for  the  purpose  of  erecting 
thereon  the  public  judicial  buildings  of  the 
town.  The  deed  then  proceeds  as  follows: 
^*  And  the  said  Robert  Boiling  doth  cove- 
nant with  the  said  mayor,  aldermen  and 
commonalty,  and  their  successors,  by  these 
presents,  and  it  is  the  true  intent  and 
meaning  of  the  parties  hereto,  that  the  said 
mayor,  aldermen  and  commonalty  and  their 
successors,  for  the  use  of  the    said    town, 

shall  and  may,  at  all  times  hereafter, 

227  peaceably  *and   quietly    have,    hold, 
possess   and  enjoy  the  said  parcel  of 

land,  and  the  appurtenances,  so  long  as  the 
judicial  proceedings  of  the  said  town  shall 
continue  to  be  held  thereupon :  and  that  he 
the  said  Robert  Boiling,  his  heirs  &c,  the 
parcel  of  land  aforesaid,  upon  the  condi- 
tions aforesaid,  will  forever  warrant  and 
defend  to  the  said  mayor,  aldermen  and 
commonalty.  Provided  nevertheless,  that 
in  case  it  shall  ever  so  happen  that  the 
juridic;«l  proceedings  of  the  said  town  shall 
be  discontinued  to  be  held  and  kept  upon 
the  said  piece  or  acre  of  land  herein  con- 
veyed for  that  purpose,  and  shall  be  re- 
moved, and  held  and  continued  permanently 


1787  (12  Hen.  Stat  at  larere.  p.  622),  it  is  enacted,  that 
"whenever  the  common  hall  of  the  said  toVrn  shall 
judfire  it  necessary  to  purchase  any  lot  or  parcel  of 
land  for  the  use  of  the  said  town ;  to  erect  or  repair 
any  public  buildinfirs:"  or  to  exercise  certain  other 
corporate  powers:  they  shall  appoint  a  day  for  the 
meetinfif  ot  the  electors  qualified  to  vote  for  mem- 
bers of  the  common  hall,  and  give  notice  of  the 
time  and  place  of  meeting:  and  (by  $  3).  if  two-thirds 
of  the  electors  attend,  and  a  majority  of  them  am'ee 
to  adopt  the  measure  proposed,  it  shall  be  lawful 
for  the  common  hall  to  raise  a  sum  of  money  suffi- 
cient for  that  purpose. 

S  5.  "Two  additional  aldermen,  as  well  as  common 
councllmen,  shall  hereafter  be  chosen  at  each 
annual  election." 

By  the  Ist  section  of  an  act  passed  December  10, 
1701  (18  Hen.  Stat,  at  large  p.  205).  it  is  enacted  that 
the  common  hall  may  levy  money  for  any  of  the 
same  purposes  as  are  mentioned  in  the  2d  section 
of  the  act  of  1787,  in  case  the  freeholders  or  house- 
keepers who  attend  the  call  meeting  shall  amount 
to  the  number  of  thirty,  and  they,  or  a  majority  of 
them,  agree  to  adopt  the  measure  proposed.— Note 
in  Original  Edition. 


at  some  other  place,  in  such  case  said  piece 
or  parcel  of  land  to  reinvest  in  the  said  Rob- 
ert Boiling,  as  though  this  indenture  had 
never  been  made.'*  The  deed  was  signed 
and  sealed  by  Robert  Boiling,  and  by 
Thomas  G.  Peachy,  the  mayor  of  Peters- 
burg, on  behalf  of  the  mayor,  aldermen  and 
commonalty ;  and  the  seal  of  the  corpora- 
tion was  affixed. 

In  1820,  Boiling  filed  a  bill  in  the  supe- 
riour  court  of  chancery  holden  at  Richmond, 
against  the  mayor,  aldermen  and  common- 
alty of  the  town  of  Petersburg;  setting 
forth  the  deed  of  the  7th  October  1794 ;  and 
charging,  that  the  true  intent  and  meaning 
of  both  parties  to  the  deed  was,  that  the  lot 
thereby  conveyed  should  be  used  for  no 
other  purpose  whatever  than  the  erection 
of  judiciary  buildings  for  the  town,  includ- 
ing the  jail,  and  for  purposes  connected 
with  the  use  of  said  buildings,  and  the  con- 
venience of  the  citizens  of  Petersburg  who 
might  have  business  in  the  court  of  the 
town ;  but  that  the  mayor,  aldermen  and 
commonalty  had  lately  undertaken  to  apply 
the  lot  to  objects  of  profit  to  themselves, 
entirely  inconsistent  with  those  for  which 
the  deed  was  made ;  in  pursuance  of  which 
intention,  they  had  removed  the  jail,  from 
the  street,  to  a  part  of  the  lot  more  con- 
tiguous to  the  plaintiff's  dwelling,  and  had 

laid  off  the  ground  on  the  street  into 
228      building    lots,    and    disposed  *of  the 

same  on  long  leases  to  various  indi- 
viduals, who  had  erected  houses  thereon, 
whereby  a  considerable  portion  of  the  acre 
had  been  occupied,  so  as  to  leave  only  a 
narrow  alley  into  the  interiour.  That  the 
corporation  bad  thus  applied  the  property 
to  objects  inconsistent  with  the  grant  of  it, 
and  incompatible  with  the  full  enjoyment 
of  it  by  the  citizens  in  the  manner  contem- 
plated by  the  parties  to  the  deed.  That  the 
plaintifi:  had  uniformly  protested  against 
these  proceedings  as  illegal  and  unjust. 
That  he  had  applied  to  the  mayor,  aldermen 
and  commonalty  for  redress  in  the  premises, 
but  they  had  refused  to  comply  with  his 
requests.  Wherefore  the  bill  prayed,  that 
the  mayor,  aldermen  and  commonalty,  and 
all  others  acting  under  colour  of  authority 
from  them,  might  be  injoined  from  using 
the  property  in  the  manner  before  de- 
scribed; or,  in  case  the  court  should  not 
think  it  right  to  prohibit  the  enjoyment  of 
said  property  by  the  holders,  that  a  re- 
ceiver of  the  rents  might  be  appointed,  and 
the  same  be  applied  to  the  benefit  of  the 
plaintiff;  that  the  said  mayor,  aldermen  and 
commonalty  might  be  injoined  from  putting 
up  any  further  buildings  on  said  lot;  and 
general  relief. 

The  mayor,  aldermen  and  commonalty 
answered,  admitting,  in  substance,  the  al- 
legations of  the  bill  respecting  the  uses  to 
which  they  had  applied  the  lot  in  contro- 
versy; but  denying  that  the  plaintiff  *s  con- 
struction of  the  deed,  and  the  intention  of 
the  parties  thereto,  was  the  true  and  proper 
construction ;  insisting,  on  the  contrary, 
that  the  manner  in  which  they  had  used 
and  applied  the  property  was  entirely  com- 
patible with  the  purposes  of  its  original 
acquisition,  and  with  the  full  enjoyment 
thereof  by  the  citizens  of  Petersburg  for 
those  purposes;  of   whom  not   one,  except 
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the  plaintiff  himself,  had  ever  made  any 
complaint  on  account  of  the  use  of  the  lot. 
The  cause  came  on  to  be  h^ard  in  1830; 
whereupon  the  chancellor  dismissed  the  bill, 
with  costs.  From  which  decree  Boiling  ap- 
pealed to  this  court. 

229  ^Nicholas,  Johnson  and   Leigh,  for 
appellant. 

J.  Robertson,  for  appellees. 

BROCKENBROUGH,  J.  The  deed  in 
this  case  was  not  executed  under  the  au- 
thority of  the  statute  which  empowers 
the  courts  of  counties  and  corporations  to 
purchase  two  acres  of  land  whereon  to  erect 
courthouses,  jails,  pillories  &c.  and  which 
is  to  be  found  in  the  revised  code  of  1794, 
ch.  67,  {  13.*  The  conveyauce«is  not  made 
to  the  court  of  hustings  of  Petersburg,  but 
to  the  mayor,  aldermen  and  commonalty  of 
Petersburg,  a  different  body  altogether. 
The  act  incorporating  the  town  of  Peters- 
burg, passed  in  May  1784  (11  Hen.  Stat, 
at  large,  p.  382),  authorizes  the  voters  of 
the  town  to  elect  a  mayor,  recorder, 
fourt  aldermen  and  sixf  common  council- 
men  :  it  erects  the  freeholders,  housekeep- 
ers  and    inhabitants    (who    are    the 

230  voters)    into  a  body  politic  '^and  cor- 
porate, by  the  name  of    "the  mayor, 

aldermen  and  commonalty  of  the  town  of 
Petersburg,"  who  are  to  have  perpetual 
succession  and  a  common  seal.  All  act^ 
done  by  the  mayor,  recorder,  aldermen  and 
common  council  are  to  be  done  in  common 
hall,  when  seven  members  shall  be  present, 
of  whom  the  mayor,  recorder  or  eldest  al- 
derman shall  be  always  one.  This  common 
hall  is  a  different  body  from  the  court  of 
hustings,  although  some  of  those  who  com- 
pose the  latter  may  sit  in  the  former.  The 
court  consists  of  the  mayor,  recorder  and 
aldermen :  the  common  councilmen  form  no 
part  of  it. 

The  common  hall  is  obviously  the  legis- 
lative body  of  the  town,  as  the  court  of 
hustings  is  the  judiciary.  The  powers  con- 
ferred on  the  common  hall  are  very  exten- 
sive ;  and  the  jurisdiction  of  the  court  well 
marked  out  and  defined.  By  the  second 
section  it  is  enacted  that  the  body  politic 
and  corporate,  and  their  successors,  by  the 
name   aforesaid,  shall   be  able  and  capable 


♦1  Rev.  Code  of  1819.  cb.  71.  $  10,  p.  26a  *'  From  Ume 
to  time  forever  hereafter,  the  court  of  every 
county  and  corporation  within  this  commonwealth 
shall  cause  to  b6  erected  and  kept  in  repatir  (or, 
where  the  same  shall  be  already  built,  shall  main- 
tain and  keep  in  srood  repair)  within  each  respec- 
tive county  and  corporation,  and  at  the  charg^e  of 
such  county  or  corporation,  one  ffood  and  conve- 
nient courthouse  of  stone,  brick  or  timber,  and  one 
common  Jail  and  county  prison,  well  secured  with 
iron  bars,  bolts  and  locks,  and  also  one  pillory,  a 
whippiufir  post,  and  stocks:  and  where  land  shall 
not  already  be  provided  and  appropriated  for  that 
purpose,  such  court  may  purchase  two  acres 
whereon  to  erect  the  said  public  buildings,  for  the 
use  of  their  county  or  corporation,  and  for  no  other 
use  whatsoever.  And  to  every  courthouse  already 
built  and  established,  two  acres  of  the  land  built 
upon  and  adjacent  thereto,  not  havinsr  any  house, 
orchard  or  other  immediate  convenience  thereon, 
shall  be  and  remain  appropriated  to  such  court- 
house; and  the  fee  simple  thereof  is  hereby  de- 
clared to  be  in  the  court  of  the  same  county,  and 
their  successors,  to  the  use  of  such  county  as  afore- 
said: but  where  a  courthouse  is  already  built  in 
any  city  or  town,  the  land  now  laid  off  for  the  same 
and  other  public  buildinsrs  shall  be  Judsred  and  held 
to  be  sufficient. "—Note  in  Orlfiflnal  Edition. 

tNote  by  the  judfire.  The  act  of  October  1787  adds 
two  more  aldermen  and  two  more  common  council- 
men. 


in  law  **to  have,  purchase,  receive,  enjoy, 
possess  and  retain,  to  them  and  their  suc- 
cessors forever,  any  lands,  rents,  tene- 
ments, hereditaments,  of  what  kind,  nature 
or  quality  soever;  and  also  to  sell,  grant, 
demise,  alien  or  dispose  of  the  same."  It 
also  enacts  ''that  they  and  their  successors, 
by  the  name  aforesaid,  shall  especially 
have  power  to  rent,  erect  or  repair  work- 
houses, houses  of  correction,  a  courthouse, 
prison,  markethouse  and  hospitals,  and 
other  public  buildings  for  the  benefit  of  the 
said    town." 

Here  is  a  general  and  unqualified  grant 
of  power  conferred  on  this  corporation,  to 
purchase  and  hold  lands,  and  to  sell  and 
convey  them;  in  other  words,  to  have 
complete  dominion  over  them.  This  gen- 
eral grant  is  by  no  means  limited  or  re- 
stricted by  the  clause  giving  them  power 
to  rent,  erect  and  repair  public  buildings. 
That  is  neither  expressed  nor  intended  to 
be  a  limitation  on  the  general  grant 
231  of  power.  On  the  contrary,  *it  is  an 
additional  grant  of  power :  nor  can 
the  especial  power  to  erect  public  buildings 
restrain  them  from  erecting  buildings  of 
any  kind  on  land  of  their  own,  and  over 
which  they  have  complete  dominion,  when- 
ever they  may  deem  it  necessary  to  erect 
them  for  the  benefit  of  the  town. 

That  the  legislature  itself  construed  the 
charter  as  granting  to  the  corporate  body 
a  general  power  to  purchase  land  for  the 
use  of  the  town,  is  also  apparent  from  the 
subsequent  acts  of  1787,  ch.  81,  {  2  (12 
Hen.  Stat,  at  large,  p.  622),  and  1791,  ch. 
53,  J  1  (13  Id.  295). 

In  the  view  which  I  have  taken  of  this 
subject,  I  do  not  deem  it  necessary  to  en- 
quire whether  the  court  of  a  county  or  cor- 
poration is  inhibited  by  the  act  of  1792 
before  mentioned,  or  the  act  of  1819  (1  Rev. 
Code  of  1819,  ch.  71,  {  16,  p.  250),  from  erect- 
ing on  the  public  square  of  two  acres, 
any  building,  public  or  private,  other  than 
the  courthouse,  jail,  pillory,  whipping  post 
and  stocks  therein  specified. 

Let  us  now  turn  to  the  deed  from  the  ap- 
pellant to  the  appellees,  and  enquire  what 
is  the  proper  construction  to  be  given  to 
it,  bearing  in  mind  the  chartered  privilege 
of  the  corporation  to  purchase  and  hold 
in  fee  simple  any  land  whatsoever.  The 
grantor,  for  valuable  consideration,  bar- 
gains and  sells  to  the  corporate  body  in  fee 
simple,  ''for  the  use  of  the  said  town,"  an 
acre  of  land  by  metes  and  bounds,  "for  the 
purposes  hereinafter  mentioned."  After 
describing  the  piece  of  land  conveyed  as 
that  whereon  now  stand  the  courthouse  and 
jail,  the  use  and  purposes  are  afterwards 
mentioned  in  the  following  language: 
"Which  said  piece  of  land  is  hereby  given, 
granted  and  conveyed,  in  consideration  of 
the  said  courthouse  and  jail  having  been 
built  thereupon,  and  in  consideration 
also  that  the  said  courthouse  and  jail, 
and  the  judiciary  proceedings  of  the 
said  town,  shall  continue  to  be  kept 
and  held  upon  the  said  premises." 
The  grantor  also  covenants  with 
the  *8aid  mayor,  aldermen  and 
commonalty  and  their  successors, 
and  it  is  expressed  to  be  the  true  intent  and 
meaning   of  the  parties,  that  the  said  cor- 
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porate  body,  **for  the  use  of  said  town," 
shall  quietly  and  peaceably  hold  and  enjoy 
the  said  piece  of  land,  **80  long  as  the  ju- 
dicial proceedings  of  the  said  town  shall 
continue  to  be  held  thereupon."  Then  fol- 
lows finally  a  proviso,  that  'Hn  case  it  shall 
ever  so  happen  that  the  juridical  proceed- 
ings of  the  said  town  shall  be  discontinued 
to  be  held  and  kept  upon  the  said  piece  or 
acre  of  land,  and  shall  be  removed,  and 
held  and  continued  permanently  at  some 
other  place,  in  such  case  such  piece  of  land 
to  reinvest  in  the  said  Robert  Boiling,  his 
heirs  and  assigns,  as  though  this  indenture 
had  never  been  made." 

Here  then  is  a  conveyance  in  fee  for  the 
use  of  the  town,  for  the  purpose  of  having 
the  courthouse  and  jail  on  the  lot  conveyed, 
and  that  the  judicial  proceedings  may  be 
permanently  held  there;  with  a  covenant 
for  quiet  enjoyment  so  long  as  the  judicial 
proceedings  are  held  there,  and  with  one 
only  condition  annexed,  which  is,  that 
whenever  the  judicial  proceedings  cease  to 
be  held  there,  and  are  permanently  held  at 
some  other  place,  then  the  lot  shall  reinvest 
in  the  grantor  or  his  heirs. 

The  terms  of  the  conveyance  have  been 
complied  with ;  the  courthouse  and  the  jail 
are  on  the  lot,  and  the  judicial  proceedings 
are  still  held  there ;  the  condition  is  not 
broken,  and  the  reinvesture  cannot  take 
place. 

But  the  complaint  is  that  the  appellees 
have  applied  a  portion  of  the  ground  to 
objects  inconsistent  with  the  grant:  that 
they  have  laid  it  off  into  building  lots, 
which  they  have  let  out  to  individuals  on 
long  leases,  and  have  thereby  acquired  con- 
siderable profit  to  the  corporation,  not  in- 
tended by  the  grant.  This  complaint  is,  I 
think,  entirely  without  foundation.  There 
appears  to  be  abundance  of  room,  on 
233  the  acre  of  land,  both  for  *the  new 
tenements  and  for  the  courthouse  and 
jail.  The  judicial  proceedings  are  carried 
on  there  with  perfect  convenience,  and  the 
buildings  erected  do  not  interfere  with  the 
full  enjoyment  of  the  rights  vested  in 
the  people  of  the  town  by  the  grant.  They 
do  not  complain  that  they  are  restricted  in 
the  full  exercise  of  their  rights.  Whilst  the 
condition  on  which  the  corporation  hold 
the  lot  is  not  broken,  they  hold  complete 
dominion  over  it,  and  may  use  it  in  any 
way  that  they  think  best  for  the  use  of  the 
town.  I  am  of  opinion  that  the  decree  be 
afiSrmed. 

CABELL,  J.  If  the  purchase  in  this 
case  had  been  made  by  the  corporation  court 
of  the  town  of  Petersburg,  under  the  act 
of  assembly  empowering  the  county  and 
corporation  courts  to  purchase  lands  whereon 
to  erect  courthouses  and  other  buildings 
connected  with  the  administration  of  jus- 
tice, I  should  have  been  clearly  of  opinion 
that  the  land  could  not  be  applied  to  pur- 
poses other  than  those  indicated  by  the  act 
of  assembly.  For,  as  the  courts  have  not 
a  general  power  to  purchase  lands,  but  a 
special  power  for  particular  purposes  only, 
they  must  of  necessity  be  confined,  in  their 
use  of  the  lands,  to  the  purposes  for  which 
the  authority  to  purchase  was  given. 

But  this  purchase  was  made  not  by  the 
court,    but  the    corporation    of  the  town  of 


Petersburg,  which  has  a  general  power  to 
purchase  lands,  without  limitation  as  to 
their  use,  or  as  to  the  purposes  to  which 
they  may  be  applied.  In  such  a  purchase, 
the  expression  of  one  purpose  to  which  the 
land  is  to  be  applied  cannot  justly  be  re- 
garded as  excluding  other  purposes,  not 
essentially  inconsistent  with  that  which  is 
expressed.  If  it  be  the  object  of  the  grantor 
to  restrict  the  use  to  the  purposes  de- 
clared, he  should  introduce  covenants  or 
stipulations  excluding,  by  express  declara- 
tion or  by  necessary  legal  inference,  all 
other   appropriation.      This    has  not 

234  been  Mone    in    this  case ;  and  there- 
fore I  am  of  opinion  to  affirm  the  de- 
cree. 

BROOKE.  J.  I  concur  in  affirming  the 
decree. 

TUCKER,  P.  The  appellant,  by  his  deed 
in  1794,  conveyed  to  the  appellees  an  acre 
of  land  in  the  town  of  Petersburg,  whereon 
the  public  buildings  are  recited  to  have 
been  at  that  time  already  erected.  The 
consideration  of  that  deed  appears  to  have 
been  valuable.  It  consisted  not  only  of  the 
sum  of  five  shillings  (the  usual  nominal 
consideration )  but  also  of  part  of  a  lot  upon 
which  the  public  buildings  had  formerly 
been  erected,  and  which  by  this  deed  is  re- 
conveyed  to  Robert  Boiling,  from  whom  it 
had  been  originally  acquired ;  the  consider- 
ation for  such  reconveyance,  as  I  under- 
stand the  words  *4n  consideration  of  these 
presents,"  being  the  conveyance  made  by 
this  deed  by  Boiling  to  the  corporation.  It 
is  also  abundantly  clear  that  one  considera- 
tion of  Boiling's  conveyance  in  1794  was 
the  erection  of  the  public  buildings  upon 
the  property,  and  their  continuance  perma- 
nently upon  it:  and  whether  we  consider 
the  estate  granted  to  the  corporation  as  a 
base  fee,  or  as  a  fee  simple  determina- 
ble upon  a  breach  of  an  express  con- 
dition annexed  to  it,  there  can  be  no 
question  that  it  was  designed  that  the 
removal  of  the  seat  of  justice  perma- 
nently to  any  other  place  should  ter- 
minate the  estate  of  the  corporation,  and 
should  reinvest  Boiling  with  the  title. 

But  it  is  contended  that  a  further  restric- 
tion  upon  the  powers  of  the  corporation 
over  the  property  was  designed ;  and  that 
according  to  the  true  construction  of  the 
deed,  the  property  was  conveyed  not  only 
for  the  purpose  of  having  the  public  build- 
ings erected  on  it,  but  for  that  purpose 
alone;  and  it  is  zealously  urged  that  the 
affirmative  words,  **for  that  purpose," 
imply  the  negative,  **for  no  other  pur- 

235  pose."     I  cannot  think  '^so.     Consid- 
ering   the    deed    independent  of   the 

influence  of  the  act  of  assembly  which  has 
been  called  to  its  aid,  it  would  grossly  vio- 
late every  rule  of  interpretation,  to  give  to 
these  words  such  an  implication.  Looking 
to  the  deed,  which  alone  must  guide  us, 
C7e  see  the  owner  of  the  estate  conveying 
it  with  the  most  careful  and  anxious  stipu- 
lation for  the  erection  and  continuance  of 
the  public  buildings  upon  it,  and  expressly 
providing  for  the  reinvestment  of  the 
estate  in  himself  if  that  stipulation  was 
not  performed.  But  with  all  his  caution, 
he  provides  for  nothing  more.  Had  it  been 
his  design  to  exclude  any  other  use,  a  single 
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phrase  would  have  effected  his  purpose. 
He  had  but  to  add  '*and  for  no  other  use 
whatsoever."  But  he  has  not  done  so. 
For  aught  that  we  can  see,  the  advantage 
he  looked  to  was  the  continuance  of  the 
public  buildings  in  that  spot,  which  would 
enhance  the  value  of  his  property  in  the 
vicinity.  There  is  nothing  to  shew  that 
either  party,  at  that  time,  thought  of  the 
possible  future  erection  of  other  buildings, 
and  if  they  did  not,  the  further  restriction 
could  not  have  been  intended.  To  consider 
it  as  part  of  the  bargain  now,  would  be  to 
make  a  contract  for  the  parties,  instead  of 
construing  one.  To  give  to  the  afiBrmative 
stipulation  that  the  mayor  &c.  should  con- 
tinue the  courthouse  on  the  lot,  the  effect 
of  a  stipulation  that  they  would  erect  no 
other  buildings,  would  be  to  bind  them  to 
what  they  did  not  dream  of.  With  what 
propriety  or  justice  can  we  say  that  the 
mayor  &c.  did  understand,  or  ought  to  have 
understood,  a  covenant  to  erect  and  con- 
tinue the  courthouse  there,  as  a  covenant 
that  they  would  erect  no  other  building 
there?  Various  other  buildings  might  be 
and  are  usually  found  necessary  on  the 
public  square  of  a  corporation.  A  clerk's 
office  is  neither  mentioned  in  the  law  nor 
in  this  deed.  Is  it  then  inhibited  to  erect 
one?  An  engine  house  for  the  use  of  fire 
companies  is  named  in  neither  one  nor  the 
other;  yet  such  a  building  is  to  be 
236  found  on  *most  public  squares,  in 
towns  where  fire  companies  are 
formed.  And  so  of  a  guard  house  and 
market  house;  for  these  are  also  commonly 
erected  on  the  public  property,  and  not 
unfrequently  on  that  which  is  connected 
with  the  juridical  buildings.  I  am  therefore 
of  opinion  that  this  affirmative  provision 
is  not  to  be  construed  negatively,  even  if 
the  language  was  what  it  has  been  sup- 
posed. 

But  that  is  not  so.  The  deed  does  not 
say  that  the  property  is  conveyed  **for  the 
use  of  a  courthouse  and  jail. "  It  is  granted 
to  the  mayor  &c.  **for  the  use  of  the 
town."  It  is  recited  indeed  that  it  is 
granted  *4n  consideration  that  the  jail  and 
courthouse  had  been  erected  upon  it,  and 
that  they  should  be  continued  there;"  but 
when  the  use  is  declared,  it* is  set  forth  to 
be  to  the  only  proper  use  of  the  mayor  Ac. 
**for  the  use  of  the  said  town."  It  is  true, 
it  has  also  in  one  clause  the  words,  ''for  the 
uses  and  purposes  aforesaid;"  but  this  is 
nothing  more  than  the  tautology  of  a 
party  sedulous  to  be  explicit,  and  therefore 
the  less  to  be  suspected  of  omitting  any 
essential  stipulation. 

But  the  act  of  assembly  has  been  re- 
ferred to,  as  expounding  the  stipulations 
of  this  contract.  Without  enquiring  into 
the  true  construction  of  that  act,  it  is 
sufficient  to  avail  myself  of  the  observation 
of  my  brother  Brockenbrough,  that  this 
contract  was  not  made  under  or  with  ref- 
erence to  the  statute  relied  upon.  It  is  a 
sale  of  land  not  to  the  court,  but  to  the 
corporation,  consisting  of  the  mayor,  alder- 
men and  commonalty,  for  the  use  of  the 
town.  As  a  corporate  body,  the  corporation 
had  a  right  to  purchase ;  for  that  is  one  of 
the  common  incidents  to  corporations.  1 
Black.    Com.  475.     And    by  its  charter  (11 


Hen.  Stat,  at  large,  p.  382),  the  power  is 
given  expressly  and  without  limitation. 
If  therefore  the  contract  was  made  with 
reference  to  either  statute,  and  is  to  be 
interpreted  accordingly,  we  must  take  it 
that  the  parties  referred  to  an  act 
237  which  authorized  the  ^transfer  of 
the  estate  to  the  corporation,  rather 
than  to  one  which  did  not.  Now  the  gen- 
eral act  (Rev.  Code  of  1794,  ch.  67,  {  13,) 
does  not  authorize  a  purchase  of  land  by 
the  corporation  consisting  of  the  mayor, 
aldermen  and  commonalty,  but  by  the 
court  only ;  and  we  cannot,  therefore,  fairly 
infer  that  the  parties  contracted  in  refer- 
ence thereto.  I  am  therefore  of  opinion 
that  the  appellant  is  in  no  manner  sus- 
tained in  his  pretensions.  It  is  his  own 
fault  that  the  deed  contains  no  provision 
against  building  leases,  if  it  was  bis  pur- 
pose to  prevent  them.  So  important  a  re- 
striction ought  not  to  have  been  left  by 
him  to  vague  inference  from  the  present 
stipulations  of  the  deed.  He  has  no  right 
therefore  to  arrest  the  appellees  in  their 
use  of  the  property  for  the  benefit  of  the 
town ;  although,  as  a  citizen,  it  is  always, 
competent  to  him,  if  they  impede  by  these 
acts  the  convenience  or  utility  of  the  public 
buildings,  to  prosecute  th'em  for  the  nui- 
sance. 

I  have  said  nothing  as  to  the  jurisdiction, 
though  the  case  is  clearly  against  the  ap- 
pellant on  that  point.  If  the  deed  does  pro- 
vide against  the  uses  made  of  the  property, 
the  remedy  of  the  appellant  was  at  law ;  and! 
if  it  does  not,  there  is  no  ground  laid  upon> 
which  the  court  can  add  to  its  provisions, 
and  not  only  enforce  a  forfeiture,  contrary 
to  the  spirit  of  a  court  of  equity,  but  even, 
create  a  new  forfeiture,  by  the  interpolation 
of  a  new  and  substantive  clause  into  the 
contract  between  the  parties.  I  am,  there- 
fore, upon  every  ground,  for  affirming  the 
decree. 

Decree  affirmed. 
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Bank    of    North    Carolina  v. 
Cowan  &c. 

ApriL  1887,  Ricbmond. 

Usury*— Dtocountlmr  NotM— Taking  Disooaot  in  Ad. 
vancet—Charffinff  Double  Interest  for  Last  Day. t- It 

is  settled  in  VirffiDia  that  tbe  taklngr  the  discount 
in  advance,  apon  disconntinsr  a  note  at  bank,  is 
not  usurious:  and  that  the  includingr  the  day  of 
payment  of  the  first  note  in  the  second,  whereby 


•Usury. —  See  irenerally,  monographic  noU  on 
"Usury"  appended  to  Coffman  v.  Miller,  2<J  Gratt. 
098. 

For  sequel  of  the  principal  case,  see  Biay  v.  State 
Bank  of  North  Carolina,  2  Rob.  56. 

Same— What  Constitutes.— in  the  Town  of  Danville 
V.  Sutherlin,  20  Oratt  686.it  is  said:  "Whether  it 
be  a  bank  note,  or  a  Confederate  issue,  or  stock 
advanced,  once  stamp  the  transaction  with  the  im- 
press of  a  loan,  and  the  law  denounces  it  as  usurious 
if  a  jrreater  value  than  the  legal  rate  of  interest  be 
reserved.  This  proposition  is  susuined  by  the  en- 
tire current  of  American  authorities.  See  Bank  of 
State  of  North  Carolina  v.  Ford,  5  Ired.  R,  692: 
Cleveland  v.  Lode.  7  Paisre  R.  557:  Bondurant  v. 
Commercial  Bank  Natchez.  8  Smedes  &  Marsh.  R. 
588.  544:  Maury  v.  luirraham,  28  Miss.  R.  171 :  and  the 
cases  collected  in  a  note  to  the  3d  vol.  Parsons  on 
Contracts:  StaU  Bank  of  North  Carolina  v.  Cotran,S 
Uioh  288." 

tSame— Discounting  Notes— Taking  Discount  in  Ad- 
vance.-See  JooUnote  to  Crump  v.  Trytitle,  5  I^igh 
261. 

;5aBe— Discounting  Notes— Renewal— Charging  Dou- 
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the  bank  receiyes,  under  each  note,  interest  for 
the  same  day.  is  not  usury.  So  decided  in  Strib- 
bllnsr  y.  Bank  of  the  Valley .  6  Rand.  18S,  and  Crump 
y.  Nicholas  et  al..  5  Leiffh  251. 

5anic«— 5aiiie— Calculatliiff  Interest  by  Rowlett*5 
Tables.  S -The  state  bank  of  North  Carolina  dis- 
counted a  note  made  by  the  defendants,  in  re- 
newal of  which  other  notes  were  afterwards  from 
time  to  time  made  and  discounted:  and  it  was 
found  by  a  special  yerdict,  that  the  bank  was  in 
the  habit  of  usingr,  in  its  calculations  of  interest, 
Rowletrs  tables  of  interest,  which  consider  800 
days  as  a  year,  instead  of  865,  the  effect  of  which 
is  to  make  the  interest  for  every  fraction  of  a 
year  somewhat  more  than  at  the  rate  of  six  per 
centum  per  annum:  Held,  this  mode  of  calcula- 
tins  interest  does  not  make  the  transaction  usu- 
rious. 

SuDef-Same-CaMat  Bar.— At  a  time  when  the  slate 
bank  of  North  Carolina  had  suspended  specie  pay- 
ments, the  defendant  offered  to  the  bank  a  note 
for  discount,  accompanied  by  an  offer,  in  case  his 
note  should  be  discounted,  to  exchangre  an  equal 
amount  of  northern  funds  for  North  Carolina 
bank  notes  A  bill  was  accordingly  drawn  upon 
a  firm  in  Virginia,  at  90  days  and  the  same  heing 
accepted,  the  bill  and  note  were  both  discounted, 
with  a  farther  condition  annexed  to  the  note,  that 
it  should  be  paid  in  Virginia  or  other  northern 
bank  notes.  The  bank  paid  for  the  bill  and 
note,  in  its  own  notes  in  part,  and  in  part 
in  the  notes  of  other  banks  of  North  Car* 
olina.  all  of  which  were  at  that  time  under 
par  in  Raleigh,  at  from  8V4  to  4H  per  cent. 
At  the  time  of  the  discount,  suits  were  dependingr 
affalnst  the  bank  upon  its  notes,  to  coerce  pay- 
ment of  them.  The  notes  received  by  the  defend- 
ant were,  in  the  presence  of  the  president  and 
cashier  of  the  bank,  in  their  bankinir  house, 
handed  over  to  the  acceptor,  to  meet  his  accept- 
ance with  them,  and  then  pay  the  balance  to  the 
defendant:  the  president  and  cashier  knowingr 
the  loss  to  which  the  defendant  would  be  sub- 
jected. The  notes  were  sold  in  Virginia  at  a  loss 
of  from  2H  to  3%  per  cent,  and  the  bill  paid  at 
maturity  in  Virginia  or  United  States  banknotes. 
These  notes  were  at  par  at  the  time  of  the  dis- 
count, and  the  president  and  directors  of  the 
North  Carolina  bank  knew  at  that  time  that  their 
notes  were  not  of  equal  value.  Hbld  notwith- 
standinir.  the  transaction  is  not  usurious:  dissen- 
tlente  Tuckbb,  P. 

239  *The  president  and  directors  of 
the  state  bank  of  North  Carolina,  a 
banking  company  incorporated  by  that 
name  and  style  by  the  legislature  of  the 
state  of  North  Carolina,  brought  an  action 
of  debt  in  Virginia,  in  the  superiour  court 
of  law  of  Lunenburg  county,  against  Wil- 
liam Bowie  Cowan,  Joseph  De  Graffenreid, 
Joseph  G.  Williams,  Richard  May,  James 
Smith  and  Francis  Jones,  upon  a  promis- 
sory  note  alleged  to  have  been  made  by  the 
defendants  on  the  25th  of  September  1827, 
by  which  Cowan  as  principal,  and  the  other 
defendants  as  sureties,  promised  to  pay, 
eighty-eight  days  afterdate,  to  the  order  of 
William  H.  Haywood  cashier,  for  value  re- 
ceived, 8526  dollars  47  cents,  negotiable 
and  payable  at  the  state  bank  of  North 
Carolina  al  Raleigh,  which  note  was  averred 
to  have  been  assigned  by  Haywood  to  the 
plaintiffs.  The  declaration  demanded  8526 
dollars  47  cents,  the  amount  of  the  note, 
with  legal  interest  thereon  from  the  22d  of 
December  1827. 

The  action  abated  as  to  the  defendants 
De  Graffenreid  and  Williams,  by  the  return 
of  **no  inhabitant.*'  Cowan  made  default. 
The  other  defendants  pleaded  nil  debet,  on 
which    issue    was    joined.     The    judge    of 


ble  interest  for  Last  Day  of  Bach  Note.— See  foot-note 
to  Crump  v.  Trytitle,  5  Lelsrh  251. 

$See  (♦)  on  p.  893. 

iSame—5ame— Computing  Interest  by  Rowiett's 
Tables.-To  the  point  that  the  calculation  of  Inter- 
est by  Rowlett's  tables  on  the  discount  of  a  note 
does  not  make  the  transaction  usurious,  the  prin- 
cipal case  was  cited  with  approval  in  Parker  v. 
Cousins.  2  Gratt  886. 


LfUnenburg  superiour  court  being  so  situated 
as  to  render  it  improper,  in  his  judgment, 
for  him  to  preside  at  the  trial,  the  cause 
was  removed  by  his  order  to  the  superiour 
court  of  Mecklenburg  county.  In  that  court 
a  jury  was  impaneled,  and  a  special  ver- 
dict rendered. 

The  special  verdict  finds,  in  haec  verba, 
the  charter  granted  by  the  legislature  of 
North  Carolina  in  1810  to  the  plaintiffs, 
entitled  **an  act  to  establish  a  state 
bank;"  which  charter  contains,  among 
others,  the  following  provisions: 

Section  5.  *  ^  In  all  courts  of  justice  within 
this  state,  when  any  suit  may  be 
brought  before  them  for  any  debt  due  by 
bill,  bond,  note  or  otherwise,  against  the 
president  and  directors  of  the  state  bank 
of  North  Carolina,  by  any    person  or 

240  persons,  or.  by  any  bodies  politic  *or 
corporate ;  or    when  any  suit  may  be 

brought  by  the  president  and  directors  of 
the  state  bank  of  North  Carolina,  against 
any  person  or  persons,  bodies  politic  or  cor- 
porate, who  shall  or  may  be  indebted  to 
the  bank  aforesaid  by  bill,  bond,  note  or 
otherwise,  it  shall  and  may,  in  such  cases 
be  lawful,  and  the  courts  are  hereby  au- 
thorized and  empowered^  to  grant  judgments 
in  gold  or  silver,  in  the  same  manner  as  if 
no  tender  law  existed,  and  the  sheriffs  are 
hereby  required,  in  all  cases  where  execu- 
tions shall  have  been  awarded,  to  collect 
the  amount  in  gold  or  silver,  and  make  due 
return  of  the  saAie." 

Section  7  declares  that  *'the  subscribers 
to  the  said  bank,  their  successors  and 
assigns,  shall  be  a  corporation  and  body 
politic  by  the  name  and  style  of  **The 
President  and  Directors  of  the  State  Bank 
of  North  Carolina,"  and  shall  so  continue 
until  the  first  day  of  January  1830,  and  by 
the  name  and  style  aforesaid  be  capable  to 
have,  purchase,  receive,  possess,  enioyand 
retain  lands  and  other  property,  to  an 
amount  not  exceeding  2,500,000  dollars,  and 
the  same  to  sell  or  otherwise  dispose  of,  to 
sue  and  be  sued,  implead  and  be  impleaded, 
answer  and  be  answered,  defend  and  be  de- 
fended in  courts  of  record  or  any  other  place 
whatever,  and  generally  to  do  and  execute 
all  acts,  matters  and  things  which  a  corpo- 
ration or  body  politic  in  law  may  or  can 
lawfully  do  or  execute ;  subject  to  the  regu- 
lations, restrictions  and  provisions  therein- 
after prescribed  and  declared. 

Section  9  enacts  certain  rules,  restric- 
tions, regulations  and  provisions,  to  form 
and  be  the  fundamental  articles  of  the 
constitution  of  the  said  corporation. 
Among  these  rules  are  the  following : 

Rule  9.     "The  said  corporation  shall  not, 

directly    nor    indirectly,    deal    or   trade  in 

any    thing  except  bills   of   exchange,  gold 

or    silver    bullion,    or  in  the  sale  of  goods 

really    and    truly  pledged   for  money 

241  lent,  and  not  redeemed  *in  due  time, 
or  of  goods  which  shall  be  the  produce 

of  its  lands ;  neither  shall  the  said  corpora- 
tion take  more  than  the  rate  of  six  per 
centum  per  annum  for  or  upon  its  loans  or 
discounts." 

Rule  12.  ''Bills  or  notes  which  may  be 
issued  by  order  of  the  said  corporation, 
signed  by  the  president  and  countersigned 
by     the     principal     cashier   or    treasurer 
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thereof,  premising  the  payment  of  money 
to  any  person  or  persons,  his,  her  or  their 
order,  or  to  the  bearer,  though  not  under 
the  seal  of  the  said  corporation,  shall  be 
binding  and  obligatory  upon  the  same,  in 
the  like  manner  and  with  the  like  force  add 
€fifect  as  upon  any  private  person  or  per- 
sons, if  issued  by  him  or  them,  in  his,  her 
or  their  private  or  natural  capacity  or 
capacities,  and  shall  be  assignable  and  ne- 
gotiable in  like  manner  as  if  they  were  so 
issued  by  such  private  person  or  persons, 
that  is  to  say,  those  which  shall  be  pay- 
able to  any  person  or  persons,  his,  her  or 
their  order,  shall  be  assignable  by  indorse- 
ment in  like  manner  and  with  like  effect  as 
foreign  bills  of  exchange  now  are,  and 
those  which  are  payable  to  bearer  shall  be 
negotiable  and  assignable  by  delivery 
only.'* 

Section  10.  **Thebillsor  notes  of  the  said 
corporation,  made  payable  or  which  shall 
have  become  payable  on  demand  in  gold  or 
silver  coin,  shall  be  receivable  in  all  pay- 
ments to  the  state." 

Tne  special  verdict  likewise  found  a  sub- 
sequent act  passed  in  1811,  extending,  upon 
certain  conditions,  the  charter  of  incorpora- 
tion until  the  first  day  of  January  1835; 
and  a  further  act  passed  in  1816,  amending 
the  charter,  but  in  no  way  material  to  this 
case. 

The  law  concerning  usury,  which  was  in 
force  in  the  state  of  North  Carolina  at  the 
time  of  the  transactions  with  Cowan,  was 
also  found  in  haec  verba.  This  law,  among 
other  things,  provides  that  no  person  or 
persons  whatsoever,  from  and  after  the 
first  day  of  May  1741,  upon  any  contract 
to  be  made  after  that  day,  shall  di- 
242  rectly  *or  indirectly  take,  for  loan 
of  any  moneys,  wares,  merchandize 
or  commodities  whatsoever,  above  the  value 
of  ;f6.  by  way  of  discount  or  interest  for 
the  forbearance  of  ;f  100.  for  one  year,  and 
so  after  that  rate  for  a  greater  or  lesser 
sum,  or  for  a  longer  or  shorter  time ;  and 
that  all  bonds,  contracts  and  assurances 
whatsoever,  made  after  the  time  aforesaid, 
for  the  payment  of  any  principal  or  money 
to  be  lent,  or  covenanted  to  be  performed, 
upon  or  for  any  usury,  whereupon  or 
whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  ;f6.  in  the  hundred  as 
aforesaid,  shall  be  utterly  void. 

The  plaintiffs  introduced  and  proved  the 
following  note:  * *Eighty-eight  days  after 
the  25th  day  of  September  1827,  we  William 
Bowie  Cowan  as  principal,  and  Jos.  G.  Wil- 
liams, Jos.  De  Graffenreid,  James  Smith 
8en*r,  Francis  Jones  and  Richard  May  as 
securities,  promise  to  pay  to  the  order  of 
William  H.  Haywood  cashier,  for  value  re- 
ceived, eight  thousand  five  hundred  and 
twenty-six  dollars  and  forty-seven  cents, 
negotiable  and  payable  at  the  state  bank  of 
North  Carolina  at  Raleigh.  Lunenburg 
county  Virg'a.  Sepfr  25th  1827.  (Signed) 
Wm.  Bowie  Cowan,  Jos.  De  Graffenreid, 
Jos.  G.  Williams,  R.  May,  James  Smith, 
Francis  Jones." 

^*I  assign  the  within  to  the  president  and 
directors  of  the  state  bank  of  North  Car- 
olina. Raleigh,  May  7th,  1828.  Wm.  H. 
Haywood  as  cashier." 

And  then  the  following  facts  were  found : 


That  the  note  so  proved  by  the  plaintiffs 
was  the  last  note  executed  in  renewal  and 
consideration  of  what  was  claimed  as  due 
upon  a  note  for  12,000  dollars,  discounted 
by  the  plaintiffs  for  the  defendants  on  the 
12th  day  of  October  1824,  which  said  note 
was  dated  on  the  5th  day  of  October  1824, 
and  payable  on  the  5th  day  of  May  1825, 
and  discount  and  interest  thereon  were 
calculated  at  the  rate  of  six  per  centum 
per  annum.  That  the  maker  of  the  said 
note  for  12,000  dollars  made  the    fol- 

243  lowing  ^payments :  486  dollars  on  the 
2d    of    May    1825,  in    Virginia    bank 

notes ;  1200  dollars  on  the  23rd  of  December 
1825,  in  Virginia  bank  notes;  200  dollars 
on  the  7th  of  April  1826,  in  v  irginia  bank 
notes ;  500  dollars  on  the  13th  of  July  1826, 
the  kind  of  money  not  known ;  500  dollars 
on  the  14th  November  1826,  in  a  bill  of 
exchange  on  Richmond,  Virginia;  1240 
dollars  76  cents  on  the  26th  of  March  1827, 
the  kind  of  money  not  known ;  500  dollars 
on  the  25th  of  June  1827,  in  Virginia  bank 
notes ;  500  dollars  on  the  25th  of  September 
1827,  in  Virginia  bank  notes.  That  the  said 
payments,  in  the  mode  in  which  the  dis- 
counts were  computed,  reduced  the  said  note 
of  12,000  dollars  to  8526  dollars  47  cents  on 
the  25th  of  September  1827,  and  the  interest 
was  paid  in  advance  at  the  time  of  each 
renewal.  That  on  a  part  thereof  the  dis- 
counts were  so  taken  as  to  give  interest 
twice  for  the  same  day,  on  the  same  specific 
sum,  the  usage  of  the  plaintiffs  being  to 
charge  a  discount  of  92  days  on  notes  made 
payable  at  88  days,  allowing  only  three 
days  of  grace ;  and  in  the  calculations  of 
interest  or  discounts  upon  the  transaction  in 
question,  this  mod^  was  mostly  pursued. 
That  it  was  a  usage  of  the  plaintiffs,  which 
was  in  part  applied  to  the  case  of  the  de- 
fendants, to  require  payment  on  the  third 
day  of  grace,  and  if  payment  was  not  made 
at  that  time,  to  charge  interest  from  that 
day,  if  the  note  was  renewed.  Tjyat  a  fur- 
ther usage  was,  where  a  note  was  fully  paid 
off  on  any  one  day,  to  charge  interest  for 
that  day.  That  the  plaintiffs  were  in  the 
habit  of  using,  in  their  calculations  of  dis- 
counts and  interest,  Rowlett's  tables  of  in- 
terest, which  compute  360  days  to  a  year, 
and  after  that  rate  for  any  greater  or  less 
time,  which  tables  were  used  in  part  in  the 
calculation  of  discounts  and  interest  upon 
the  transaction  in  question.  That  upon  a 
calculation,  according  to  those  tables,  of 
all  the  interest  accruing  in  the  said  trans- 
action, the  plaintiffs  would    be   enti- 

244  tied  to  the  sum  of  19  dollars  *35  cents 
of  interest,   in  addition  to  that  which 

they  received.  That  when  the  defendant 
Cowan  offered  the  original  note  of  12,000 
dollars  for  discount,  he  accompanied  it 
with  the  offer  to  exchange  an  equal  amount 
of  northern  funds  for  North  Carolina  bank 
notes,  upon  condition  that  his  notes  were 
discounted ;  which  offer  was  communicated 
by  some  of  the  bank  officers  to  the  board 
of  directors.  That  Cowan  made  this  offer 
under  a  belief  that  his  note  would  not  be 
discounted  without  such  condition.  That 
the  bank,  at  that  time,  was  doing  but  lit- 
tle business ;  but  when  a  note  was  offered 
for  discount,  accompanied  with  such  a  con- 
dition,   and  the    plaintiffs  approved  of  the 


895 


8  LEIGH 


VntGnoA  Reports,  Annotated. 


246-247 


note  and  condition,  they  seldom  refased  to 
discount.  That  a  further  condition  was  an- 
nexed to  Cowan's  note,  that  it  should  be 
paid  in  Virginia  or  other  northern  bank 
notes.  That  at  that  time  an  opinion  pre- 
vailed that  no  discounts  would  be  made  by 
the  bank,  except  on  the  same  or  similar 
conditions.  That  in  compliance  with  the 
condition  aforesaid.  Cowan  drew  a  bill  upon 
Johnson,  Moss  &  Dugger,  of  Petersburg, 
Virginia,  for  12,000  dollars  at  90  days, 
which  was  then  accepted  by  Dugger,  one 
of  the  partners  of  the  said  firm,  and  deliv- 
ered to  the  plaintiffs.  That  the  bill  and 
note  were  discounted  by  the  bank  at  one 
and  the  same  time,  the  discounts  being 
taken  in  advance  on  both  the  bill  and  the 
note,  for  the  time  they  had  to  run.  That 
the  plaintiffs  paid  for  the  said  bill  and 
note,  partly  in  their  own  notes  or  bills, 
and  partly  in  the  notes  or  bills  of  other 
banks  of  North  Carolina,  all  of  which  were 
at  that  time  under  par  in  Raleigh,  at  from 
3K  to  4}4  per  cent.  That  Cowan  sold  these 
notes  or  bills  so  received  from  the  bank, 
at  Petersburg,  at  a  loss  of  from  2J4  to  3}4 
per  cent.  That  the  notes  so  received  by 
Cowan  from  the  bank  were,  in  the  presence 
of  the  president  and  cashier  of  the  bank, 
in  their  banking  house,  handed  over  to 
Dugger,  for    the    purpose    of   exchanging 

them  to  enable  him  tomeet  the  accept- 
245      ance    of    the    bill   aforesaid.     *That 

these  ofiBcers  of  the  bank  knew  of 
the  loss  to  which  Cowan  would  be  sub- 
jected by  the  transaction.  That  the  bill 
of  exchange  so  drawn  upon  Johnson,  Moss 
&  I^ugger  was  paid  by  them  &t  maturity, 
in  Virginia  or  United  States  bank  notes, 
to  S.  &  M.  Allen  of  PJiiladelphia.  That, 
about  that  time,  the  said  S.  A  M.  Allen  had 
sued  the  plaintiffs  for  the  nonpayment  of 
their  notes.  That  in  the  sale  or  exchange 
of  the  notes  received  from  the  bank,  Dug- 
ger acted  as  the  agent  of  Cowan  (which 
fact  was  known  to  the  president  and  cash- 
ier) :  and  that  he  had  agreed  with  Cowan 
that  the  proceeds  of  the  note  and  bill  should 
pass  into  the  hands  of  Dugger,  to  be  dis- 
posed of  by  him  to  meet  his  acceptance,  the 
balance  to  be  paid  over  to  Cowan ;  which 
agreement  was  also  known  to  the  president 
and  cashier,  and  was  the  inducement  to 
Dugger  to  accept  the  bill.  That  on  the 
discount  of  the  said  bill  drawn  on  Johnson, 
Moss  &  Dugger,  the  bank  received  a  profit 
of  the  discount  for  the  time  the  bill  had  to 
run.  That  the  bank  at  that  time  was  not  in 
the  habit  of  redeeming  its  notes  on  presen- 
tation for  payment  by  the  holders,  and  there 
had  been  and  were  then  suits  depending 
against  it  to  coerce  payment.  Thai  the 
president  and  cashier  requested  Dugger,  as 
a  favour,  not  to  dispose  of  the  notes  paid 
to  Cowan  for  the  said  bill  and  note,  in  such 
way  that  they  would  be  likely  to  return 
on  the  bank  in  any  short  time;  which 
Dugger  promised,  if  he  could;  but  this  was 
done  after  the  note  and  bill  had  been  dis- 
counted. That  at  that  time  Virginia  and 
United  States  bank  notes  were  at  par.  That 
the  note  and  bill  aforesaid  were  negotiable 
at  the  banking  house  of  the  plaintiffs  in 
the  city  of  Raleigh  in  North  Carolina.  And 
that  the  plaintiffs  knew  that  their  notes 
were  not  of  equal    value    with    Virginia  or 


United    States    bank    notes,  at  the  time  of 
the  contract  and  negotiation  aforesaid. 

Upon  the  special  verdict,  the  circuit  court 
of  Mecklenburg  gave   judgment  for  the  de- 
fendants ;  and  to  that  judgment  a    superse- 
deas was  awarded. 

246  ^Johnson,  for  plaintiffs  in  error. 
I^eigh,  for  defendants  in  error. 

BROCKENBROUGH,  J.  This  action  ia 
founded  on  a  note  executed  by  the  defend- 
ants on  the  25th  of  September  1827,  by 
which  they  promised  to  pay  to  Haywood, 
cashier  of  the  state  bank  of  North  Caro- 
lina, eighty-eight  days  after  date,  the  sum 
of  8526  dollars  47  cents,  negotiable  and 
payable  at  the  said  bank.  The  note  waa 
afterwards  transferred  to  the  plaintiffs. 
The  defence  is  usury. 

This  note  was  this  last  of  a  series  of 
notes  given  for  a  loan  made  by  the  plain- 
tiffs to  the  defendant  Cowan,  of  the  sum 
of  12,000  dollars,  as  early  as  October  1824. 
The  facts  found  by  the  jury  as  to  the  agree- 
ment between  the  parties  at  the  time  of  the 
original  loan,  were  substantially  as  fol- 
lows. The  state  bank  of  North  Carolina 
had  declined  paying  specie  for  its  own 
notes,  and  was  at  that  time  doing  but  little 
business.  But  when  a  note  was  offered  for 
discount,  accompanied  with  an  offer  on  the 
part  of  the  borrower  to  exchange  an  equal 
amount  of  northern  funds  for  North  Caro- 
lina bank  notes,  if  the  bank  approved  of 
the  note,  it  seldom  refused  a  discount.  And 
when  the  original  note  aforesaid  for  12,000 
dollars  was  discounted,  a  condition  was  an- 
nexed to  it,  that  it  should  be  paid  in  Vir- 
ginia or  other  northern  bank  notes.  When 
the  note  was  discounted,  the  amount  there- 
of, deducting  the  discount,  was  paid  to  the 
defendant  in  notes  of  the  plaintiff's  own 
bank,  or  of  other  North  Carolina  banks,  all 
of  which  were  at  that  time,  at  Raleigh, 
under  par  from  3J^  to  4%  per  cent,  and 
Cowan  disposed  of  them  soon  after  in  Pe* 
tersburg  at  a  loss  of  from  2}4  to  3^  per 
cent. 

The  ofiScers  of  the  bank  knew  of  the  loss 

to  which  Cowan   would  be  subjected  by  the 

transaction :      the     Virginia    and    United 

States  bank  notes  were  at  that  time  at  par, 

and  the    plaintiffs    knew    that    their 

247  notes  were  not  of  *equal    value    with 
Virginia  or  United  States  bank  notes. 

The  verdict  does  not  state  what  was  the 
value,  at  that  time,  of  northern  bank  notes, 
other  than  Virginia  and  United  States  bank 
notes. 

It  has  l)een  said  in  the  course  of  the  argu- 
ment, that  by  lending  out  its  own  notes  at 
par,  when  they  were  of  less  value,  the 
bank  was  lending  out  less  money  than  the 
nominal  amount  of  the  loan,  and  thus  it 
was  receiving  interest  upon  a  larger  sum 
than  it  lent  out,  and  consequently  usurious 
interest  upon  the  actual  loan :  thus,  if  the 
notes  were  worth  less  by  three  per  cent, 
than  the  par  value,  it  is  contended  that  for 
every  1000  dollars  of  its  own  notes  lent  out, 
the  bank  in  fact  transferred  to  the  borrower 
only  970  dollars,  and  took  an  interest  at  the 
rate  of  six  per  cent,  not  on  the  last  but  on 
the  former  sum. 

I  do  not  think  that  such  a  contract  would 
of  itself  necessarily  constitute  usury. 
Without  a    stipulation  to  the    contrary,  the 
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borrower  would  always  have  a  right  to  re- 
pay the  sum  borrowed  with  the  same  kind 
of  currency  that  he  received.  The  bank 
could  never  refuse  to  take  back  its  own 
notes,  in  payment  of  a  loan  of  its  own 
notes.  At  all  events,  the  notes  of  the  bank 
would  be  a  good  set-ofif  against  the  notes 
to  the  bank  for  the  nominal  amount  of  the 
loan.  The  loan,  in  such  case,  would  carry 
exactly  six  per  cent,  on  the  amount  loaned, 
and  no  more.  If  there  be  usury  then  in 
this  transaction,  we  must  expect  to  find  it 
in  another  part  of  the  contract.  It  is  sup- 
posed to  exist  in  the  condition  which  was 
annexed  to  the  note,  at  the  time  it  was  dis- 
counted, that  it  should  be  paid  **in  Vir- 
ginia or  other  northern  bank  notes." 

It  is  true  that  at  the  time  this  note  was 
discounted,  Virginia  bank  notes,  and  one 
other  kind  of  northern  bank  notes,  namely, 
United  States  bank  notes,  were  at  par;  and 
(on  the  hypothesis  that  the  payment  of  the 
defendants'  note  was  to  be  confined 
248  exclusively  to  them)  *if  it  had  been 
absolutely  certain  that  they  would 
continue  at  par  when  the  note  should  arrive 
at  maturity,  the  North  Carolina  bank  notes 
still  continuing  depreciated,  then  it  would 
be  a  contract  to  receive  more  than  legal 
interest  on  the  sum  actually  loaned.  But 
this  certainty  did  not  exist  in  the  case.  On 
the  contrary,  no  one  could  say  it  was  im- 
possible that  those  bank  notes  would  be 
depreciated  in  the  market  to  the  extent  of 
three  or  four  per  cent,  within  the  space  of 
three  months;  and  when  we  recollect  that 
there  was  a  .period  when  Virginia  and 
United  States  bank  notes  were  greatly  de- 
preciated below  the  value  of  specie,  and 
that  their  exchangeable  value  is  always 
liable  to  be  affected  by  a  variety  of  causes, 
no  one  could  have  been  charged  with  ex- 
travagance who  should  have  said  that  it 
was  not  very  improbable  they  might  be  de- 
preciated. It  is  not  only  a  general  suspen- 
sion of  specie  payments,  which  will  cause 
a  depression  in  the  value  of  bank  paper; 
an  unfavourable  balance  ol  trade,  an  en- 
larged emission  of  paper,  a  heavy  press  for 
specie,  whether  for  exportation  or  other- 
wise, and  other  circumstances,  may  tem- 
porarily produce  that  effect.  Indeed  it 
requires  the  utmost  prudence  on  the  part 
of  bankers  and  their  dealers,  to  prevent 
that  depreciation.  That  prudence  is  not 
always  found  in  the  management  of  those 
institutions,  nor  with  their  customers:  and 
it  can  rarely  indeed  be  said  that  a  creditor 
who  agrees  to  receive  bank  notes  in  pay- 
ment of  his  debt  at  a  future  period,  runs 
no  risk,  from  the  depreciation  of  the  notes, 
of  receiving  less  in  value  than  the  amount 
of  his  debt. 

In  contracts  of  loan,  if  there  is  a  hazard 
that  the  creditor  may  receive  less  than  his 
principal,  it  is  no  usury.  1  Show.  8,  and 
Gibson  v.  Fristoe  &c.,  1  Call  81.  I  admit 
however  that  if  the  hazard  is  merely  colour- 
able, the  contract  cannot  be  exempted  from 
the  operation  of  the  statute.  But  whether 
the  hazard  be  very  slight  or  not,  is  a  ques- 
tion more  proper  for  the  considera- 
249  tion  of  a  jury  *than  the  court.  In 
this  case,  the  junr  have  given  us  no 
facts  by  which  we  can  unhesitatingly 
pronounce  that  the  hazard  is  merely  colour- 


able. They  find  that  Virginia  and  United 
States  bank  notes  were  at  par  the  time 
of  discounting  the  note ;  but  their  value  at 
that  time  is  not  the  criterion  of  the  legal- 
ity of  the  contract.  They  do  not  find  their 
value  at  the  time  of  payment,  nor  do  they 
find  that  at  the  time  of  the  loan  the  proba- 
bility was,  or  that  the  contracting  parties 
knew  or  believed,  that  those  bank  notes- 
would  continue  at  par  value  till  the  dis* 
counted  note  should  arrive  at  maturity.  A» 
the  jury  have  not  found  it,  I  do  not  per- 
ceive how  the  court  can  infer  that  by  the 
contract  of  the  parties  the  debt  was  to  be  ' 
paid  off  in  funds  which  would  be  of  greater 
value  at  the  time  of  payment  than  the  funds 
received  at  the  time  of  the  contract. 

I  will  now  refer  to  an  authority  hereto- 
fore approved  of  by  this  court,  for  the  pur- 
pose of  supporting  my  position  that  the 
uncertainty  in  the  future  value  of  the  paper 
currency  in  which  this  debt  was  stipulated 
to  be  paid,  exempts  the  contract  from  the 
operation  of  the  statute.  I  mean  Pike  v. 
Ledwell,  5  Esp.  Rep.  164.  The  defendant 
being  possessed  of  ;^400.  in  the  three  per 
cent,  consols,  it  was  agreed  that  if  the 
plaintiff  would  lend  him  ^160.  from  the  5th 
May  1801  to  the  11th  February  1804,  the 
defendant  would,  within  seven  days  there- 
after, transfer  to  the  plaintiff  ;f400.  three 
per  cent,  consols,  or  pay  so  much  money 
as  the  said  ;£'400.  consols,  would  produce  on 
the  11th  February,  if  sold.  It  was  proved 
that  the  value  of  the  ;f400.  stock,  when  the 
agreement  was  made,  was  ;^240.  and  at  the 
time  of  the  action  brought  was  ;f22S.  The 
counsel  for  the  defendant  contended  that 
this  was  usury ;  for  as  the  stock  was  worth 
;f240.  and  the  plaintiff  had  only  paid 
;fl60.  he  had  gained  ;f80.  by  his  bargain, 
and  the  dividends  on  the  stock  in  the  mean 
time :  that  if  it  was  said  there  was  a  con- 
tingency, because  the  three  per  cents. 
250  might  *fall  to  20  or  30  per  cent,  he 
would  remark  that  this  was  an  im- 
possible supposition.  But  lord  Ellen - 
borough  said,  this  was  not  usury;  that 
contingency  in  the  thing  purchased 
was  incompatible  with  the  idea  of 
usury,  in  which  the  principal  must  always 
be  certain.  He  said  it  was  admitted  that  if 
the  stock,  when  transferred  to  the  plaintiff 
(on  the  18th  of  February)  would  be  worth 
but  ;fl60.  it  would  not  be  usury;  it  was 
very  improbable  that  the  stock  would  suffer 
that  most  extraordinary  depreciation,  but 
still  it  was  within  the  reach  of  possibility. 
He  therefore  could  not  say  that  there  was 
not  some  contingency  in  the  transaction, 
and  if  so,  the  contract  was  not  usurious. 

In  our  case  the  usury  is  supposed  to  arise 
from  the  agreement  to  pay  the  debt  in 
bank  notes  which  at  the  time  of  the  con- 
tract were  of  greater  value  than  those  lent. 
Those  bank  notes,  like  all  others,  fluctuate 
in  value  at  different  times  and  places.  It 
was  at  least  equally  probable  that  they 
would  at  th»  end  of  three  months  (or  at 
the  end  of  the  longer  period  for  which  the 
defendants'  note  might  be  and  was 
actually  continued  to  be  discounted)  be  de- 
predated  three  or  four  per  cent,  as  that 
the  consols,  in  the  case  above  quoted 
would  be  depreciated  20  or  30  per  cent.  If 
the  contingency  in  the  value  of  that  article 
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was  iacotnpatible  with  the  idea  of  usury, 
much  more  ought  it  to  be  so  here. 

I  refer  also  to  the  case  of  Tate  v.  Wcll- 
ings,  3  T.  R.  531,  and  Maddock  v.  Rumball, 
8  Bast  304.  These  cases,  with  many  others, 
were  before  this  court  in  Steptoe's  adm*rs 
V.  Harvey's  ex'ors,*  decided  in  May  last. 
In  that  case,  for  142  shares  of  Farmers 
bank  stock,  the  borrower  bound  himself  to 
pay  to  the  lender  172  shares  of  the  same 
stock  twelve  months  after  date.  It  was 
decided  that  the  contract  was  not  usurious. 
^  The  court  said  that  the  article  which  was 
the  subject  of  the  contract  being  of  a 
fluctuating   value,    the    price  of  it  at 

251  the  *time  of  the  contract  was  no 
criterion  of  the  legality  of  the  con- 
tract, and  that  as  the  stock  might  fall  before 
or  at  the  end  of  the  twelvemonth,  so  as  to 
yield  less  than  the  principal  with  leg^l  in- 
terest,  the  contract  was  not  usurious.  It 
was  also  said  that  it  was  the  province  of 
the  jury  to  ascertain  such  facts  and  decide 
upon  such  motives  as  would  constitute 
usury.  I  will  quote  a  few  passages  from 
the  opinion  of  the  president  given  in  that 
case.  In  reference  to  the  plea  there  filed 
he  said,  **The  distinction  arises  out  of  the 
theoretical  incapacitv  of  the  court  to  ascer- 
tain any  fact  or  judge  of  any  motive,  and 
the  power  of  the  jury  to  ascertain  every 
fact  and  ferret  out  every  motive.  A 
plea  of  usury  therefore  should,  on  its  face, 
either  present  such  facts,  with  certainty  to 
every  intent,  as  in  themselves  distinctly 
amount  to  an  agreement  to  receive  more 
than  the  value  of  six  dollars  for  the  loan 
of  100  for  a  year ;  or  it  must  state  the  facts 
with  such  necessary  averments  of  an  in- 
tent to  evade  the  statute,  as  that  a  jury, 
upon  the  trial,  might  decide  that  the 
agreement  was  in  substance  a  contract  for 
usurious  interest,  and  a  shift  to  evade  the 
operation  of  the  law.  Now  the  rejected 
plea  in  this  case  is  defective  in  either 
view.  Take  it  as  professing  to  make  out 
a  complete  case  of  usury  from  the  facts  them- 
selves, and  it  is  defective;  for  it  alleges 
*that  the  loan  was  of  142  shares,  to  be  re- 
turned with  thirty  shares  more,  worth  at 
the  time  of  the  contract  100  dollars.'  But 
non  constat  what  they  would  be  worth 
when  they  were  to  be  received ;  therefore 
non  constat  that  the  lender  would  receive 
more  than  six  per  centum.  The  court 
cannot  estimate  the  value,  which  is  in  its 
nature  fluctuating;  and  without  averments 
that  the  parties  well  knew  that  the  shares 
would  be  worth  more  at  the  end  of  the 
year,  and  that  they  corruptly  agreed  upon 
that  reservation  as  a  shift  to  evade  the 
statute,  the  court  cannot  see  that  the  trans- 
action amounted  to  usury.'*     These  remarks 

are  in  my  estimation  as  applicable  to 

252  the  special    ^verdict    before  us,  as  to 
the  plea  in  that  case.     It  is   true  that 

bank  notes  do  not  fluctuate  so  much  as 
bank  stock ;  but  that  they  do  fluctuate  can- 
not, I  think,  be  denied,  and  the  plus  or 
minus  is  of  no  consequence  as  to  the  present 
quiestion.  Now  here  the  jury  have  found 
that  Virginia  and  United  States  bank  notes 
were  at  par  at  the  date  of  the  contract,  but 
they    have   not   found  that  the  contracting 
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parties  well  knew  or  had  good  reason  to  be- 
lieve that  they  would  be  at  par  at  the  end  of 
the  ninety  second  day  from  the  date  of  the 
note,  and  that  such  belief  was  one  of  the 
constituents  of  the  agreement,  nor  have 
they  found  that  the  contract  was  made  with 
intent  to  evade  the  statute.  With  such  omis- 
sion in  the  finding,  it  is  not,  I  think, 
competent  for  the  court  to  affirm  either 
proposition.  I  do  not  think  we  can  say 
there  was  usury  in  the  contract. 

There  is  another  ground  for  this  opinion. 
The  condition  annexed  to  the  note  when 
discounted  was  that  it  should  be  paid  *4n 
Virginia  or  other  northern  bank  notes.'* 
The  jury  find  that  Virginia  and  United 
States  bank  notes  were  at  that  time  at  par ; 
but  besides  these  there  were  many  other 
northern  bank  notes,  and  of  the  value  of 
these  at  that  time  the  jury  say  nothing. 
Now  it  might  have  been  that  some  bank 
notes  of  the  district  of  Columbia,  of  Bal- 
timore, Philadelphia,  New  York  or  Boston, 
at  that  very  time,  were  three  or  four  per 
cent,  below  par,  and  according  to  the 
agreement  any  of  them  might  have  been 
applied  to  the  repayment  of  this  loan.  I 
take  it  that  if  according  to  contract  a  debt 
may  be  paid  out  of  several  funds,  the  elec- 
tion is  cast  upon  the  debtor  to  pay  out  of 
either  of  the  specified  funds,  and  the  cred- 
itor cannot  restrict  him  to  this  or  that  par- 
ticular fund  in  exclusion  of  the  others.  If 
then  it  were  sufficient,  to  establish  usury 
in  this  case,  that  all  of  the  funds  out  of 
which  the  debt  was  to  be  paid  were  at  par 
at  the  time  of  the  contract,  yet  this  finding 
is  not  sufficient  to  prove  usury,  because 
some  of  those  funds  were   not   found  to  be 

of  that  value. 
253  *The  next  question    is   whether  the 

calculation  of  the  interest  in  this  case 
according  to  the  usage  of  the  bank,  by 
Rowlett*s  tables,  which  assumes  60  days  as 
one  sixth  and  90  days  as  one  fourth  of  a 
year,  makes  this  a  usurious  loan.  It  is 
a  fortunate  circumstance  for  us  that  all  of 
the  bank  charters  granted  by  our  legis- 
lature allow  the  taking  of  interest  in  ad- 
vance at  the  rate  of  one  half  per  cent,  for 
every  thirty  days;  and  this  question  can 
never  arise  here  on  our  own  bank  transac- 
tions. But  the  charter  of  the  state  bank 
of  North  Carolina  allows  interest  only  at 
the  rate  of  six  per  cent,  per  annum.  My 
own  opinion  always  has  been  that  by  the 
calculation  the  law  is  violated,  and  the  con- 
tract founded  on  it  (if  there  be  no  mistake 
as  to  the  basis  of  the  calculation)  is  usu- 
rious. That  opinion  is  strengthened  by 
the  decision  of  the  supreme  court  of  New 
York  in  The  Bank  of  Utica  v.  Wager,  2 
Cowen  712.  But  there  are  several  circum- 
stances which  compel  me  to  acquiesce  in 
the  contrary  decision. 

In  Crump  v.  Nicholas  et  al.,  5  Lreigh  251, 
the  practice  of  the  bank  in  receiving  dou- 
ble interest  for  every  64th  day,  on  accom- 
modation notes  made  to  renew  other  notes 
of  the  same  character,  was  sustained  by 
all  of  my  brethren.  The  principal  grounds 
of  that  decision  were  the  long  usag^  which 
had  prevailed  in  banking  transactions,  and 
the  great  injury  which  would  result  from  a 
contrary  decision.  Those  grounds  exist  as 
strongly  here  as    there;  perhaps    they   are 
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stronger.  I  have  made  an  enquiry  on 
this  subject  of  the  chief  justice  of 
the  supreme  court  of  appeals  of  North 
Carolina,  and  I  am  informed  by  him 
that  although  there  has  been  no  decision 
in  that  court  on  this  point,  yet  the  practice 
of  using  Rowlett's  tables  may  be  considered 
as  sanctioned  by  general  judicial  acquies- 
cence. Those  tables,  he  says,  are  con- 
stantly resorted  to  by  merchants  in  that 
state,  and  used  by  juries  in  computing  in- 
terest, and  by  masters  in  chancery  in  their 
offices;  and  such  use  of  them  has 
254  never  received  *judicial  animadver- 
sion. In  the  present  case  my  breth- 
ren, constituting  a  majority  of  the  court, 
are  of  opinion  that  usury  does  not  exist  in 
this  mode  of  calculating  interest ;  and  for 
these  reasons  I  yield  my  opinion. 

The  judgment  should  be  reversed,  and  a 
judgment  entered  for  the  plaintiffs  for  the 
debt  in  the  declaration  mentioned. 

CABEJLL,  J.     1    think   the   argument  of 
my  brother  Brockenbrough  is  conclusive  to 
shew  that  on  the  facts  as  found  by  the  jury 
there    is     no    usury    in    this    transaction. 
Therefore    I    will    not    attempt  to  add  any 
thing  to  what  he  has  so  strongly  urged.     I 
do    not,    however,    concur    in  the  opinion 
which  I  understand    him  to  entertain,  that 
the    transaction    would  have  been  usurious 
if  the  jury  had  found  that  the  parties  knew, 
or  had  good   reason  to  know,   that  the  Vir- 
ginia   and  other    northern    bank  notes,  in 
'which  Cowan's  note  was  to  be  paid,   would 
be  at  par    when    Cowan's  note   should  fall 
due.     Those  notes,  at  par,  could  not  be  more 
valuable  than  gold  and  silver;  and  I  am  of 
opinion    that  if  there    had  been  an  express 
stipulation    that    Cowan's    note    should  be 
payable  in  gold  or  silver  coin  only,  it  would 
not    have   made  the  transaction    usurious. 
After    deducting    only   the   legal  discount, 
the    bank  paid  to  Cowan  the   whole  of  the 
residue    in    that    which    was    worth  to  the 
bank    so   much    gold  or   silver,   and  which 
might  have    been   worth  so  much  gold  and 
silver  to  Cowan,  had  he  used  the  means  in 
his  power    to  make  it  so.     For  although  he 
received  the  notes  of  the  bank  in  payment, 
those  notes    were  the  representatives    of  so 
much  gold  and  silver,   and    he    might    in- 
stantly have  demanded  from  the  bank  gold 
and  silver  for  them ;  and  if  the  demand  had 
not  been  met  by  the  bank,  the  bank    would 
have  been  liable  to  him  for  the  full  amount 
of    principal   with    interest    from  the  date 
of  the  demand.     The  bank  had  no  more  to 
do  with  the  unprofitable  use  which  Cowan 
intended  to  make  of  the  notes,  than  it 
255      ♦would  have    had    with    any  unprofi- 
table or  improvident  investment  which 
he  might  have  intended  to  make  with  gold 
and  silver,  had  he  received  gold  and  silver 
instead  of  notes. 

I  am  for  reversing  the  judgment,  and  en- 
tering judgment  for  the  appellants. 

BROOKE,  J.  The  facts  in  this  case 
have  been  so  well  stated  by  judge  Brocken- 
brough, that  it  is  not  necessary  again  to 
state  them.  I  cannot  think  the  use  of 
Rowlett's  tables  in  calculating  the  interest 
on  the  discount  of  the  note  amounted  to 
usury.  It  cannot  be  referred  to  a  corrupt 
intent  to  commit  usury,  but  to  convenience 
and  a  wish  to  prevent  mistakes  in  the  cal- 


culation of  interest  by  a  more  tedious  proc- 
ess. The  borrower,  I  think,  would  be  often 
exposed  to  the  payment  of  higher  inter- 
est by  mistakes  in  the  ordinary  mode  of 
calculating  interest,  than  by  a  resort  to 
Rowlett's  tables.  The  fraction  over  the  ac- 
tual interest  to  be  paid  is  fully  compensated 
for  by  the  certainty  that  no  mistake 
amounting  to  a  greater  excess  is  to  be  com- 
mitted. As  regards  the  terms  on  which 
the  loan  was  made  to  Cowan,  I  think  there 
was  no  usury.  Where  there  is  hazard,  not 
merely  colourable  (which,  if  it  existed, 
ought  to  be  found  by  the  jury)  though  the 
premium  may  be  greater  than  legal  inter- 
est, it  is  well  settled  that  there  is  no  usury. 
The  case  of  Steptoe's  adm'rs  v.  Harvey's 
ex'ors,*  in  this  court,  is  a  very  strong 
case.  Although  the  bank  bills  borrowed 
were  at  the  time  Z%  per  cent,  below  their 
nominal  value,  the  payment  for  them  was 
to  be  in  Virginia  or  other  northern  bank 
bills  or  funds,  which  might,  before  the  day 
of  payment,  be  of  less  value  than  the  bills 
borrowed. 

Moreover,  though  the  bank  had  stopped 
specie  payments,  yet  it  might  be  compelled 
to  pay  specie  for  the  notes  loaned,  and 
could  not  be  subjected  to  the  charge 
256  *of  usury,  by  the  use  the  borrower 
chose  to  make  of  them.  I  think  the 
judgment  ought  to  be  reversed,  and  judg- 
ment rendered  for  the  plaintiffs. 

TUCKER,  P.  The  special  verdict  in  this 
case  was  found  with  a  design  of  submit- 
ting to  the  judgment  of  the  court  various 
questions  on  the  subject  of  usury.  Among 
them  are  two  which  must  be  considered  as 
perfectly  settled  by  the  decisions  of  this 
court.  In  the  case  of  Stribbling  v.  Bank 
of  the  Valley,  5  Rand.  132,  it  was  decided 
that  taking  the  discount  in  advance  upon 
discounting  a  note  at  bank  was  not  usury ; 
and  the  same  opinion  was  entertained  by 
a  majority  of  the  court  in  the  case  of  Crump 
V.  Nicholas  et  al.,  5  Leigh  251,  decided  after 
an  able  reargument  of  the  question  before 
a  full  court.  It  is  indeed  rather  surprising 
that  the  question  should  have  been  raised 
at  this  late  day,  when  it  seems  to  have  been 
held,  more  than  sixty  years  ago,  that  in 
bankers'  transactions  interest  may  lawfully 
be  received  beforehand,  and  that  the  con- 
tract should  not  be  taken  to  be  a  mere  loan 
of  the  balance  after  deducting  the  dis- 
count. T^is  was  the  opinion  of  justice 
Blackstone  in  Lloyd  v.  Williams,  2  Black. 
Rep.  792,  and  he  gives  as  a  reason,  that  if 
it  were  not  so,  every  banker  in  London 
who  takes  5  per  cent,  for  discounting  bills 
would  be  guilty  of  usury.  The  question 
has  not  been  made  by  the  counsel  of  the  ap- 
pellees, who  has  very  justly  acquiesced  in 
the  repeated  decisions  of  this  court  and  of 
other  tribunals  foreign  and  domestic.  See 
Marsh  v.  Martindale,  3  Bos.  &  Pul.  158, 
15  Johns.  Rep.  162. 

So,  too,  the  question  whether  the  includ- 
ing the  day  of  payment  of  the  first  note  in 
the  second,  whereby  in  point  of  fact  the 
bank  received  under  each  note  interest  for 
the  same  day,  was  usury,  was  surrendered 
by  mr.  Leigh  as  having  been  settled  by  the 
case  of  Crump  v.  Nicholas  et  al. ,  5  Leigh  251. 


♦Reporte  d7  Leigb  p.  601. 
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The   only   questions,  then,    presented    for 
our    decision     are,    1.  Whether     the 

257  understanding      *of        the       parties 
that  the  discount  was  to  be  calculated 

by  Rowlett*8  tables  made  the  transaction 
usurious?  and  2.  Whether  the  contract  as 
set  forth  in  the  special  verdict  was  within 
the  statute? 

As  to  the  first  question.  The  perpetual 
recurrence  in  all  mercantile  and  banking 
operations,  and  indeed  in  all  the  intercourse 
of  life,  of  calculations  of  interest,  having 
been  found  exceedingly  inconvenient  and 
troublesome,  it  seems  at  length  to  have 
occurred  to  some  laborious  arithmetician  to 
furnish  a  remedy  for  the  evil  by  the  con- 
struction of  accurate  interest  tables,  grad- 
uated to  years,  months  and  days,  so  that  in 
a  moment  the  interest  upon  any  sum  for  a 
given  period  may  be  ascertained  without 
difBculty  and  with  the  most  perfect  ac- 
curacy. The  idea  was  excellent,  and  the 
inventor  (whether  Rowlett  or  some  other)  I 
think  entitled  to  oe  looked  upon  as  a  public 
benefactor.  Time  and  the  most  worrying 
labour  are  saved ;  mistakes  are  prevented ; 
and  the  most  ordinary  man  is  enabled  to 
make  his  calculations  with  unerring  cer- 
tainty, if  he  is  capable  of  examining  the 
tables  and  adding  two  numbers  together. 
To  men  engaged  in  money  transactions 
the  tables  are  invaluable.  The  banker,  the 
counting  house  clerk,  the  attorney  at  law, 
the  sheriff,  the  clerk,  all  find  that  the  use 
of  them  facilitates  their  labours  and 
saves  them  from  those  mistakes  which  form 
so  fruitful  and  vexatious  a  source  of  litiga- 
tion. It  is  not  wonderful,  therefore,  that 
Rowlett's  tables  are  to  be  found  in  the 
hands  of  every  banker,  and  it  is  desirable 
that  the  use  of  them  should  be  encour- 
aged. Unfortunately,  however,  they  were 
founded  upon  the  false  postulate  that  the 
year  contained  only  360  days  instead  of  365; 
a  position  adopted  doubtless  with  a  view 
to  simplify  the  calculations,  and  to  avoid 
enumerable  and  embarrassing  fi actional 
quantities.  Thfe  effect  of  it  however  is  to 
make  the  interest  for  every  fraction  of  a 
year  somewhat  more  than  at  the  rate  of  six 
per  centum  per  annum.     Thus  the  in- 

258  terest  ♦of  100  dollars   for   sixty  days, 
by  Rowlett's  tables,  is   (as  I  find    by 

accurate  calculation)  one  cent  and  one 
third*  more  than  the  true  interest,  calcu- 
lating the  year  at  365  days.  The  state- 
ment of  this  fact,  in  my  opinion,  ought  to 
decide  the  question  of  usury  which  has 
been  made.  De  minimis  non  curat  lex.  It 
is  impossible  to  consider  as  usury  this  ex- 
cess, arising  merely  from  the  resort,  for 
convenience  and  accuracy,  to  a  work  which 
unluckily  rested  upon  an  erroneous  basis. 
It  is  not  alleged, — it  cannot  be  pretended, 
— that  the  resort  to  Rowlett's  tables  was 
with  intent  to  commit  usury;  but  it  is  said 
that  if  the  lender  is  aware  that  he  is  get- 
ting more,  although  he  may  suppose  he  is 
not  infringing  the  statute,  yet  he  is  guilty 
of  the  offence.  The  principle  is  indeed 
true,  but  falsely  applied,  I  think,  to  a  case 
where  the  excess  is  so  minute  as  to  be  un- 
worthy of  consideration  by  the  borrower, 
by  the  lender,  or  by  the  court  which  sits  in 


♦Note  by  the    president.     This   is  short    of  the 
amount  by  a  very  minute  fractional  quantity. 


judgment  upon  their  transactions.  Where 
indeed  there  is  a  wicked  *intent,  we  may 
well  say — 

"If  thou  tak'st  more.— be  It  bat  so  much 
As  the  division  of  the  twentieth  part 
Of  one  poor  scruple:  nay,  if  the  scale  do  turn 
But  In  the  estimation  of  a  hair.— 
Thou  diest  and  all  thy  iroods  are  confiscate." 

But  where  there  is  obviously  no  intent 
to  infringe  the  statute,  I  cannot  think  it 
just  to  consider  as  usury  the  taking  (even 
with  full  knowledge)  of  **the  twentieth  part 
of  one  poor  scruple"  more  than  at  the  rate 
of  six  per  cent.  The  statute  has  always 
been  construed  to  be  aimed  at  corrupt  agree- 
ments for  usury ;  and  hence,  in  pleading  it, 
a  corrupt  agreement  must  be  alleged. 
1  Wms.  Saund.  295  b.  note  1.  It  is  true  that 
the  taking  of  usurious  interest  is  prima 
facie  evidence  of  a  corrupt  agreement.  But 
still  the  question  is  whether  there  be  such 
an  agreement?  Gould,  J.,  in  Murray 
259  V.  Harding,  *2  Black.  Rep.  865.  And 
if  the  intent  of  the  contracting  parties 
be  righteous,  there  is  no  usury.  Ord  37. 
The  mere  taking  of  an  excess,  then,  is  not 
usury,  without  a  corrupt  agreement;  it  ia 
only  evidence  of  such  agreement,  but  not 
conclusive;  and  if  so,  then  the  question 
presented  is  whether  the  taking  in  any  par- 
ticular case  is  such  as  to  satisfy  the  mind 
of  the  existence  of  a  corrupt  agreement. 
Try  this  case  by  that  test,  and  the  answer 
must  be  in  the  negative;  for  the  prima 
facie  evidence  is  not  only  neutralized  by  • 
the  nature  of  the  transaction  itself,  but  in 
this  case  the  presumption  of  corrupt  agree- 
ment is  moreover  repelled  by  the  obvious  fact 
that '  the  excess  has  arisen  from  a  resort  to 
the  tables  for  convenience,  and  not  for 
gain. 

Such  would  be  my  view  of  this  matter, 
even  if  I  did  not  feel  myself  sustained  by 
analogous  cases.  Thus,  as  we  have  already 
seen,  the  discount  may  be  taken  by  bankers 
in  advance.  Yet  every  body  can  see  that 
in  this  way  they  receive,  upon  94  dollars 
actually  advanced,  interest  amounting  to 
6  dollars,  whereas  the  year's  interest  on 
that  sum  is  only  5  dollars  64  cents.  And 
every  banker  knows  this.  Why  then  do 
you  not  infer,  from  the  taking  of  the  ex- 
cess, that  there  was  a  corrupt  agreement? 
Because  the  mercantile  and  banking  usage 
accounts  for  the  excess,  and  negatives  the 
corrupt  intent.  So  as  to  including  the  day 
of  payment  in  the  renewed  note.  Every 
banker  knows  that  he  gets  double  interest 
for  that  day,  but  yet  the  transaction  has 
been  sustained.  I  say  nothing  of  the  eng- 
lish  cases  in  which  excesses  of  a  far  more 
important  character  have  been  set  down  to 
the  account  of  commissions,  trouble  &c., 
being  well  satisfied  that  the  use  of  Rowlett's 
tables  cannot  be  more  assailable  than  the 
taking  discount  in  advance,  which  was  sus- 
tained sixty  years  ago,  when  the  question 
was  of  the  first  impression,  upon  the  ground 
of  public  convenience,  and  the  usages  of 
the  bankers  of  London.     2  Black.  Rep.  ubi 

supra. 
260  *We  come,  lastly,  to  the  considera- 
tion of  the  contract  in  this  case.  In 
the  year  1824,  when  the  bank  of  North  Car- 
olina had  suspended  specie  payments,  the 
defendant  Cowan    made   an  application  to 
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that  bank  for  the  discount  of  a  note  of 
12,000  dollars,  and  accompanied  it  Tvith  an 
offer  to  sell  them  a  bill  for  northern  funds, 
to  be  paid  for  in  North  Carolina  bank 
notes ;  engaging  also  to  pay  up  his  note, 
if  discounted,  in  northern  funds.  The  bank 
discounted  the  note  on  these  terms  and 
received  the  bill,  and  paid  for  both  bill 
and  note,  partly  in  its  own  notes,  and 
partly  in  those  of  other  North  Carolina 
banks,  all  of  which  were  under  par  in  com- 
parison with  northern  funds.  After  the 
bill  and  note  were  discounted,  the  ofificer  for 
the  bank  requested  that  the  notes  paid  out 
«houId  not  be  so  disposed  of  as  to  be  likely 
to  return  <|uickly  upon  the  bank ;  which  the 
borrower  promised,  as  far  as  it  lay  in  his 
power.  It  also  appears  that  at  the  time  of 
this  transaction,  suits  were  depending 
against  the  bank  to  coerce  payment  of  its 
notes ;  so  that,  it  was  highly  probable  that 
prompt  demanil  of  any  notes  it  might  issue 
would  be  made,  and  followed  up  by  efforts 
to  enforce  payment  by  a  due  course  of  law : 
to  which  I  may  add,  that  as  the  insolvency 
of  the  bank  has  not  been  alleged,  it  may 
fairly  be  presumed  that  every  bill  which  it 
paid  to  Cowan  or  to  Dugger  has  long  since 
been  paid  up,  cent  for  cent,  by  the  bank 
itself,  or  by  the  other  banks  whose  notes 
it  had  paid  over.  Was  this  transaction  usu- 
rious? After  struggling  hard  to  sustain  it, 
I  find  myself  compelled  to  acknowledge  that 
the  transaction  was  usurious,  and  the  se- 
curities therefore  void. 

It  cannot  be  denied  that  by  this  negotia- 
tion the  bank  was  a  gainer,  and  the  bor- 
rower a  loser  in  the  same  degree.  It  has 
been  said,  indeed,  that  the  bank  was  not  a 
gainer,  because  it  must  ultimately  have 
been  bound  to  pay  up  its  notes :  and  this 
indeed  would  be  very  true,  if  it  were  not 
obvious  that  the  northern  funds  purchased 
by  the  bank  with  its  own  notes  were 
261  at  once  ^employed  in  the  market  to 
buy  up  those  notes  at  the  discount  at 
which  they  were  selling.  Thus  Cowan  re- 
ceived 12,000  dollars  of  North  Carolina 
notes  for  his  12,000  dollars  of  northern 
funds.  The  bank  sends  these  northern 
funds  to  the  market  where  Cowan  is  selling 
his  12,000  dollars  of  Carolina  paper  for  only 
11,520  dollars,  and  it  buy^  up  12,000  dollars 
with  11,520,  thus  making,  upon  a  loan  of 
90  days,  a  gain  of  480  dollars,  besides  6  per 
cent,  interest.  Here  then'  is  a  gain  of  480 
dollars  to  the  one,  and  a  loss  of  480  dollars 
to  the  other,  in  90  days,  on  a  negotiation 
for  a  loan  of  bills  which  pass  as  money  and 
are  dealt  with  as  such.  Prima  facie  this 
must  be  considered  usury. 

But  it  is  said  that  this  was  only  a  sale 
or  exchange  of  bills,  and  that  bills  may  be 
sold  at  any  discount,  without  incurring 
the  pepalties  of  the  laws  against  usury.  I 
cannot  look  upon  the  transaction  in  that 
light.  Here  is  a  banking  institution  which 
refuses  to  redeem  its  notes  in  specie  or  in 
the  funds  of  solvent  banks,  and  while  it  is 
resisting  their  recovery  by  the  due  course 
of  law,  is  willing  to  send  more  into  circula- 
tion through  the  agency  of  needy  bor- 
rowers. But  mark  the  terms  on  which  they 
are  parted  with. ,  They  are  either  paid  out 
at  once  for  northern  funds,  or  they  are 
loaned    upon  the    stipulation   that  they  are 


not  to  be  repaid  in  kind,  but  in  northern 
funds  only.  The  notes  thus  sent  into  cir- 
culation come  back  upon  the  bank,  indeed, 
for  repayment,  but  are  refused,  and  the 
holders  are  driven  to  their  remedy  by  suit 
against  an  institution  whose  visible  and 
tangible  property  bears  generally  a  very 
small  proportion  to  its  actual  wealth.  The 
consequence  of  such  proceeding  is  a  further 
depreciation  of  its  paper,  which  it  again 
buys  up,  and  thus  very  largely  adds  to  its 
gains  by  the  very  act  of  bankruptcy.  To 
sustain  such  transactions  is  not  only  to  en- 
courage usurious  gains,  but  it  is  a  premium 
upon  the  suspension  of  specie  payments  by 
any  institution    whose  situation  en- 

262  ableA  it  *to  push  its  notes    into    cir- 
culation,   however    depreciated    they 

may  be ;  a  state  of  things  which  experience 
has  proved  may  very  well  exist,  in  a  com- 
munity where  banks  are  established  in  every 
village  through  the  country. 

Was  the  sale  or  exchange  of  these  depre- 
ciated bills  for  northern  funds,  then  worth 
4  per  cent,  more,  a  good  sale,  or  a  usurious 
loan?  The  latter,  assuredly.  The  object  of 
the  transaction  was  a  borrowing  and  lend- 
ing. Both  the  note  and  bill  were  created 
for  the  purpose  of  raising  money,  and  that 
fact  was  known  to  the  bankers.  They 
were  to  be  paid  for  in  bills  actually  worth 
4  per  cent.  less.  This,  as  I  understand  the 
case  of  Whitworth  et  al.  v.  Adams,  5  Rand. 
333,  was  usury.  For  though  a  negotiable 
security,  once  perfected  by  negotiation, 
may  be  afterwards  sold  in  the  market  for 
less  than  the  amount  due  upon  its  face, 
without  committing  usury ;  yet  where  it  is 
sold  before  it  has  become  available,  and  for 
less  than  its  nominal  amount,  or  its  fair 
value  according  to  the  course  of  exchange, 
and  the  buyer  is  privy  to  the  fact  that  it 
is  sold  for  the  accommodation  of  the  maker, 
the  transaction  will  be  void  for  usury.  It 
is,  in  such  case,  nothing  more  than  a  loan 
to  the  maker  upon  the  security  of  the  par- 
ties to  the  note;  and  if  more  than  legal  in- 
terest is  acquired,  the  case  is  within  the 
statute.  Now  in  this  case  all  these  ingredi- 
ents concur.  Until  the  negotiation  with 
the  bank,  the  note  was  but  blank  paper. 
The  bank  knew  this,  and  yet  took  the  note, 
giving  only  %  dollars  for  every  hundred, 
besides  deducting  the  customary  discount 
at  the  rate  of  6  per  centum  per  annum. 

It  is  said,  however,  that  this  is  a  contract 
of  hazard.  But  the  hazard  which  redeems 
a  contract  from  the  charge  of  usury  must 
be  real,  and  not  colourable.  The  supposed 
hazard  here  is  that  the  northern  funds 
might  depreciate  in  the  course  of  90  days, 
and  become  of  less  value  than  their  own. 
This     was     indeed     but    a    pretext. 

263  *What    prospect  was    there  of  such  a 
reflux    in    the  state  of    things  in    90 

days?  What  prospect  that  the  paper  of 
specie  paying  banks  would  sink  below  the 
level  of  a  bank  which  did  not  pay  specie? 
What  reason  was  there  to  suppose  that  the 
plaintiffs  hazarded  any  thing,  when  the 
resumption  of  specie  payments  was  in  their 
own  discretion,  and  they  well  knew  how  to 
speculate  upon  it?  The  veil  is  too  thin, 
I  think,  to  hide  the  real  character  of  the 
transaction,  which  was  obviously  a  money- 
making  business, — a  scheme  and  device    to 


901 


8  LEIGH 


Virginia  Rbports,  Annotatbd. 


264-206 


make  a  large  profit  by  the  difference  of  ex- 
change and  the  depreciated  state  of  their 
currency;  and  this  too  by  the  way  of  loan, 
and  not  by  the  purchase  of  subsisting  and 
available  bills  of  exchange  or  promissory 
notes.  I  am  therefore,  upon  the  whole, 
well  satisfied  that  the  judgment  should  be 
affirmed. 

Judgment  of  circuit    court  reversed,  and 
judgment  entered  for  the  appellants. 


264 


•Wynn's  Ex'or  v.  Wynn's  Adm'rs. 
Wynn'sAdmVsv.  Wynn's  Ex'or. 

April.  1887.  Richmond. 


Curator-UabUlty  to  Salt  oo  Bond  of  Otecodont -Effect 
of  Judgment  asreinst.*— When  a  court  of  probat,  un- 
der the  24th  section  of  the  statute  concerningr 
wills,  appoints  a  person  to  collect  and  preserve 
the  esute  of  a  decedent  until  administration  be 
granted,  such  appointee  cannot  properly  be  sued 
on  a  bond  of  tbe  decedent.  If  he  be  sued  and 
jndfirment  rendered  against  him.  a  scire  facias 
upon  the  judgrment  will  not  lie.  after  administra- 
tion is  £^ranted,  airainst  the  administrator,  nor 
will  the  Judgment  be  any  bar  to  a  new  action 
asrainst  the  administrator,  upon  his  decedent's 
bond. 

John    Wynn    in    his    lifetime  executed  a 
writing  obligatory  to  W.  Thornton  executor 
of  W.  Wynn    deceased,    for   732   dollars    17 
cents,  payable  on  demand,  with  legal  inter- 
est   from    the    3d   of  January  1828.     In  the 
hustings    court   of  the  town  of  Petersburg, 
at    February    term   1829,  on    the  motion  ot 
Susan  Wynn  widow  of  the  said  John  Wynn, 
Willis  Cousins  was  appointed  to  collect  and 
preserve    the   goods  and  chattels  of  John 
Wynn  deceased,  during  the  pendency  of  an 
appeal  from  a  decision  of  that  court,  grant- 
ing administration  to  the  said  Susan  on  the 
estate    of   the    said  John  Wynn    deceased; 
and  thereupon  he  made  oath   according    to 
law,  and  with  certain  sureties  entered  into 
and  acknowledged  a  bond  in  the  penalty  of 
120,000  dollars.     On  the  31st  of  October  1829, 
W.  Thornton    executor  of  W.  Wynn  recov- 
ered a  judgment  in  the   superiour  court  of 
Petersburg,  against  Willis  Cousins  curator 
of  the  estate  of  John  Wynn,  for  the  princi- 
pal and  interest  mentioned  in  the  said  writ- 
ing   obligatory,    and    costs    of  suit,    to  be 
levied  of  the  goods  and  chattels  of  the  said 
Wynn    in  the  hands  of  the  said  Cousins  to 
be  administered.     Cousins  was  acting  under 
the  appointment  of  the   hustings   court   of 
Petersburg,    at    and    before    the    court    at 
which    the   judgment   was   rendered. 
265      *But  at  the  same  term  at   which    the 
judgment    was    rendered,    the  appeal 
mentioned    in    the   order   of   the   hustings 
.court  was  affirmed.     A  scire  facias  then  is- 
sued, setting  forth  that  since  the  rendering 
of   the    judgment    against   Cousins,  Susan 
Wynn  the  widow  of  John  Wynn  had   quali- 
fied as  administratrix  on    his    estate,    and 
had  also  intermarried  with  Kdward  Powell, 
and  seeking  execution   against  Powell  and 
wife  of  the   judgment  against  Cousins.     A 
case  was  agreed  between    the  parties,  stat- 
ing the  facts   as    before    mentioned,    upon* 
which  the  circuit  court  gave   judgment  for 
the  plaintiff  against  Powell  and  wife,  to  be 
levied  of  the   goods  of  their  intestate;  and 


^Curator— Liability  to  Sult.-See  Wilson  v.  Shelton. 
9  LeliTh  842. 

A  curator  mav  now  "be  sued  in  like  manner  as  an 
executor  or  administrator."  Va.  Code  1849,  p.  520, 
8  24  ;  Va.  Code  1887,  S  2534. 


to     that     judgment     a     supersedeas     was 
awarded. 

Before  obtaining  judgment  on  his  scire 
facias,  W.  Thornton  executor  of  W.  Wynn 
had  likewise  brought  an  action  of  debt 
against  Powell  and  wife  as  administrator 
and  administratrix  of  John  Wynn,  upon  the 
same  writing  obligatory.  The  defendants 
pleaded  in  bar  of  this  action  the  judcrment 
obtained  against  Cousins,  to  which  plea  the 
plaintiff  demurred ;  but  the  court,  holding 
the  plea  to  be  good,  overruled  the  demurrer 
and  entered  judgment  for  the  defendants. 
To  this  judgment  a  supersedeas  was  also 
awarded. 

Leigh,  for  Thornton  the  executor  of  W. 
Wynn. 
Macfarland,  for  Powell  and  wife. 
TUCKER,  P.  These  cases  are  certainly 
not  without  embarrassment,  arising  from 
the  plaintiff's  asserting  and  prosecuting 
the  same  claim  in  two  different  forms,  from 
a  doubt  as  to  which  was  most  proper. 

In  the  first  place  he  instituted  a  suit 
against  a  curator  pendente  lite,  recovered 
judgment  on  the  day  when  administration 
was  granted,  and  issued  a  scire  facias  to 
revive  the  judgment  against  the  adminis- 
trators. On  this  scire  facias  ju<lgment 
was  rendered  for  the  plaintiff,  to  which 
judgment  the  administrators  obtained 
266  a  supersedeas ;  '^and  the  first  case  thus 
turns  on  the  question  whether  an  ap- 
pointee under  the  24th  section  of  the  statute 
of  wills,  1  Rev.  Code,  ch.  104,  p.  380,  is  lia- 
ble to  be  sued  for  the  debts  due  from  the 
decedent.  I  am  of  opinion  that  he  is  not. 
In  England,  the  power  to  grant  adminis- 
tration is  in  the  ordinary,  and  the  obliga- 
tion to  appoint  an  administrator  was 
imposed  by  the  statute  31  Ed.  3,  ch.  11. 
Thus  it  would  seem  that  the  subject  of  ad- 
ministrations was  principally  regulated  by 
statute ;  and  moreover,  that  so  much  of  it 
as  depended  upon  the  common  law  was  in- 
timately connected  with  the  ecclesiastical 
state.  Hence  it  early  became  the  object  of 
legislation  in  Virginia,  and  a  system  was 
built  up,  conforming  a  good  deal  in  its 
general  outline  with  that  of  England,  and 
referring  so  obviously  to  it,  that  the  prin- 
ciples of  the  english  adjudications  have  in 
this,  as  in  most  other  branches  of  our  ju- 
risprudence, been  our  principal  guide.  It 
is  obvious,  however,  that  to  our  statute 
book  we  must  mainly  look  for  the  law  of 
the  subject. 

After  having  provided  for'  the  probat  of 
wills  and  granting  letters  testamentary, 
our  statutes  proceed  to  the  subject  of  ad- 
ministration, and  ordain  that  the  courts 
having  jurisdiction  shall  grant  administra- 
tion to  the  representatives  of  the  decedents 
who  shall  apply  for  the  same,  and  if  no 
person  applies,  then  to  any  creditor.  Pro- 
vision is  also  made  for  the  case  of  the  ex- 
ecutor's refusal,  by  the  appointment  of  an 
administrator  cum  testamento  annexe. 
Still  there  were  the  cases  of  special  and 
limited  administrations,  for  which  there 
seems  to  have  been  no  specific  provision 
until  the  act  of  1785.  Not  that  such  specific 
provision  was  necessary ;  since  the  general 
power,  having  reference  to  the  system  of 
jurisprudence  on  which  our  own  is  founded, 
may  fairly  be  interpreted   to  comprehend  a 
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power  to  appoint  all   snch    administrators 

as  could   be   appointed   under   the   english 

law.     Nevertheless  the    act   of  1785, 

267  ch.  61,  J  20;  12  Hen.    Stat.  *at  large,, 
p.  144,  amended  at  the  revisal  of  1792, 

did  provide  for  the  appointment  of  a  person 
to  collect  and  preserve  the  estate  of  a  de- 
cedent, during  infancy  of  the  executor,  or 
until  a  suppressed  will  should  be  estab- 
lished; and  by  the  act  of  1789,  ch.  13,  J  5; 
13  Hen.  Stat,  at  large,  p.  12,  the  general 
court  and  district  courts  were  authorized 
^Ho  grant  letters  of  administration  during 
the  infancy  or  absence  of  an  executor,  or 
ad  colligendum  bona  defuncti,  or  pendente 
lite,  or  until  a  will  which  may  have  once 
existed,  but  is  destroyed,  shall  be  estab- 
lished." In  the  revisal  of  1792,  these  pro- 
visions were  amalgamated  into  one  section, 
which  forms  the  24th  section  of  our  present 
statute  of  wills.  It  is  observable  that  the 
language  of  the  act  of  1789  corresponds 
very  closely  with  the  authorities  in  the 
english  law.  From  them  we  learn  that  the 
ordinary,  in  default  of  persons  entitled  to 
the  administration,  may  appoint  a  person 
ad  colligendum  bona  defuncti,  who  has 
power  to  collect  and  preserve  the  goods  of 
the  intestate,  but  cannot  sell  the  effects; 
and  being  thus  without  the  means  of  pro- 
viding for  payment  of  debts,  I  take  it,  was 
not  liable  to  the  action  of  the  creditor. 
Toller  106, 107;  11  Viner's  Abr.  87.  In  like 
manner  the  act  provides  for  such  adminis- 
trations, and  in  the  succeeding  section  en- 
acts that  the  bond  and  oath  may  be  changed 
in  such  manner  as  to  the  courts  may  seem 
necessary. 

It  would  seem  indeed  that  by  the  english 
law  these  special  administrators  were  not 
in  all  cases  confined  to  the  mere  collection 
and  preservation  of  the  goods,  but  were 
most  frequently  appointed  with  full  powers 
to  act  as  administrators  while  their  com- 
missions lasted.  But  on  the  other  hand  it 
is  equally  clear  that  this  was  not  always 
the  case,  but  that  where  the  ordinary  could 
not  immediately  grant  administration,  he 
was  in  the  habit  of  appointing  a  curator 
for  the  mere  preservation  of  the  estate, 
without  capacity  to  be  sued,  or  power  to 
sell  the  estate  for   payment  of  debts. 

268  It  is  obvious  that  convenience  *re- 
quires  that  this  expansion  and  limi- 
tation of  authority  should  both  be  in  the 
power  of  the  court.  For  a  curator,  with 
his  narrow  powers,  would  be  ill  suited  to 
the  case  of  an  infant  executor  with  prospect 
of  a  long  minority ;  while  on  the  other  hand 
the  appointment  of  an  administrator  with 
full  powers  durante  minori  aetate,  or  du- 
rante absentia,  or  pendente  lite,  when  a 
few  months  were  likely  to  terminate  his 
powers,  would  be  both  inconvenient  and 
unjust.  It  would  take  from  the  executor 
those  emoluments  which  flow  from  the  ad- 
ministration, and  moreover  give  to  the 
temporary  administrator  the  power  to  re- 
tain, even  to  the  prejudice  of  the  executor 
himself.  The  law,  therefore,  wisely  makes 
provision  for  these  various  emergencies. 
The  ordinary,  if  there  is  a  prospect  of  a 
long  minority  or  absence,  or  a  tedious  liti- 
gation, may  in  his  discretion  grant  admin- 
istration either  with    full   powers  or   in  a 


restrictive  form.  Toller  403,  404,  405,  and 
sometimes,  as  we  have  seen,  may  appoint 
a  curator,  whose  authority  is  strictly  lim- 
ited to  the  collection  and  preservation  of 
the  estate.  Id.  107.  And  so  by  our  law 
(statute  of  1789,  ch.  13,  {  5,  before  referred 
to)  the  court  has  power  to  grant  adminis- 
tration during  the  infancy  or  absence  of  an 
executor,  or  ad  colligendum  bona,  or  pen- 
dente lite.  Now,  the  first  and  last  may  be 
with  full  powers;  but  from  its  very  nature, 
the  administration  ad  colligendum  bona 
defuncti  must  be  limited  in  its  character. 
And  this  variety  in  the  powers  of  the  ap- 
pointees or  special  administrators  will  ac- 
count for  the  provision  in  the  6th  section 
of  the  same  statute  (which  now  forms  the 
25th  section  of  the  act  in  the  revisal  of 
1819)  that  **t1ie  bond  and  oath  in  such  cases 
shall  be  changed  from  the  bond  and  oath 
in  ordinary  cases,  as  to  the  courts  shall 
seem  necessary."  Thus  where  there  is  a 
special  administration  with  full  powers,  the 
bond  and  oath  would  be  to  administer  the 
goods  &c.  according  to  law,  which  of  course 
implies   the  payment    of   debts,    and 

269  the  consequent  liability  to  suit.     *But 
where  the  curator  is  appointed  merely 

to  collect  and  preserve  the  estate,  his  bond 
and  oath  are  varied  accordingly,  and  bind 
him  only  to  the  collection  and  preservation 
of  the  estate,  and  its  delivery  over  to  the 
executor  or  administrator  when  required. 
Such  a  bond  would  afford  no  security  to  the 
creditor,  if  it  were  even  conceded  that  he 
could  sue  the  curator.  In  an  action  upon 
it,  it  never  could  be  laid  as  a  breach  of  the 
bond  to  collect  and  preserve  the  estate,  that 
he  had  not  paid  the  demand  of  the  creditor. 
The  bond  in  this  case  is  probably  of  this 
character  (though  it  does  not  appear  in  the 
record).  If  so,  it  is  not  perceived  how  an 
action  could  be  maintained  upon  it  for  fail- 
ure to  pay  off  the  amount  of  the  judgment ; 
and  it  is  not  to  be  supposed  that  the  act  of 
assembly  designed  to  give  a  remedy  against 
one  whose  oflficial  bond  would  not  cover  his 
devastavit  in  relation  to  the  creditors. 

The  objection  has  been  made  that  if  a 
curator  be  appointed  who  is  incapable  of 
being  sued,  great  injustice  is  done  both  to 
the  estate  and  to  the  creditors ;  the  latter  ^ 
being  delayed  in  the  recovery  of  their  debts, 
and  the  former  being  consumed  by  interest. 
These  are  considerations,  indeed,  which 
must  have  much  weight  with  the  court  of 
probat  as  to  the  proper  course  to  be  pursued, 
but  do  not  affect  the  construction  of  the 
act.  There  may  be  much  reason  for  the 
appointment  of  a  special  administrator  in- 
stead of  a  curator,  where  the  grant  of  let- 
ters testamentary  or  of  administration  in 
chief  is  likely  to  be  long  delayed ;  but  where 
it  will  probably  be  but  temporary,  all  that 
is  necessary  is  a  curator  to  collect  and  pre- 
serve the  estate,  so  as  to  have  it  ready  for 
delivery  over  to  the  proper  representative. 

It  remains  but  to  say  that  the  provisions 
of  the  42nd  section  of  the  statute  of  wills 
apply  alone  to  the  curators  mentioned  in 
the  preceding  section,  who  being  substi- 
tuted for  a  defaulting  and  removed  executor 
or  administrator,  are  very  properly  invested 
with  all  their  powers   and  capacities. 

270  'Upon  the  whole,  I   am   of  opinion 
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to  reverse  the  judgment  upon  the  scire 
facias,  and  enter  judgment  for  the  defend- 
ants. 

Then,  as  to  the  action  of  debt  brought 
by  Thornton  executor  of  W.  Wynn  against 
Powell  and  wife  as  administrators  of  John 
Wynn,  I  am  of  opinion  that  the  judgment 
should  have  been  given  for  the  plaintiff. 
Having  just  come  to  the  conclusion  that 
an  action  cannot  be  maintained  against  a 
curator  appointed  under  the  24th  section  of 
the  statute  of  wills,  and  that  a  judgment 
in  such  action  is  void,  and  cannot  legally 
be  made  available  against  the  decedent's 
estate ;  if  that  conclusion  be  correct,  it  fol- 
lows that  the  plea  of  a  former  recovery 
against  the  curator,  which  was  in  no  wise 
obligatory  upon  the  estate,  ca/inot  offer  a 
bar  to  an  action  against  the  regular  ad- 
ministratrix, upon  the  original  contract. 
Although  it  was  unreversed  and  unannulled, 
and  although  a  court  cannot  reverse  its 
own  judgments  when  they  are  collaterally 
brought  before  it,  yet,  quoad  the  assets  of 
the  estate,  and  quoad  the  administratrix, 
the  judgment  was  a  nullity ;  as  much  so  as 
if  a  judgment  were  rendered  against  A.  to 
be  levied  of  the  goods  and  chattels  of  B. 
Such  a  judgment,  so  levied,  would  be  no 
protection  to  the  party.  So  here,  if  the 
plaintiff  had  proceeded  to  levy  his  execu- 
tion on  the  goods  in  the  curator's  hands, 
he  would  have  been  a  tortfeasor,  and  tres- 
pass or  trover  would  have  lain  against 
him.  Now  it  would  be  monstrous  to  say 
that  the  estate  should  be  absolved  because 
the  plaintiff  had  a  judgment,  in  terms  in- 
deed against  the  estate,  but  which  he  dared 
not  execute. 

Again,  the  law  authorizing  no  action 
against  the  curator,  it  is  impossible  that 
the  administratrix  can  be  bound  by  the 
judgment  against  him,  or  that  a  scire  facias 
on  that  judgment  could  lie  against  her. 
Now  the  plaintiff  had  a  good  right  of  action 
against  her  on  the  bond.  That  right  of 
action  might  be  merged  by  a  judg- 
271  ment  *against  her,  or  by  a  judgment 
which  may  be  brought  to  bear  on  her. 
But  it  cannot  be  merged  by  the  judgment 
against  the  curator,  to  which  she  is  no 
party  or  privy,  and  for  which  neither  she 
nor  her  intestate's  estate  can  be  made  lia- 
ble. It  is  then  the  same  thing  as  if  there 
had  been  no  such  judgment,  and  the  plea 
therefore  offers  no  bar  to  the  plaintiff's  de- 
mand against  the  administratrix  upon  her 
intestate's  bond. 

It  is  said,  however,  that  there  are  some 
curators  against  whom  the  action  will  lie. 
That  is  true;  but  the  fact  only  develops 
another  error  in  the  plea.  For,  to  make  the 
plea  a  good  bar,  it  ought  to  have  been 
shewn  that  the  curator  was  such  an  one  as 
was  liable  to  be  sued.  In  this  aspect 
also,  the  demurrer  should  have  been  sus- 
tained. 

I  am  therefore  of  opinion  to  reverse  the 
judgment,  and  to  enter  up  judgment  on  the 
demurrer  for  the  plaintiff. 

Judgments  in  both  cases  reversed,  and 
judgment  entered  for  the  defendants  in  the 
scire  facias,  and  for  the  plaintiff  in  the 
action  of  debt. 


Skipwith's  Ex'or  v.  Cunningham  &c. 

April.  1887.  Richmond. 

(Absent  Bbookx.  J.) 

[81  Am.  Dec.  042.1 

Jodffnent— Relatkm— CooiflienGMiient  of  T«mi— Prior- 
ity betwoen  Judflrmeiit  and  Deed  of  Trust.*— it  Is 

well  settled  as  a  general  rule,  that  the  lien  of  a 
judgment  apon  the  land  of  the  debtor  relates 
back  to  the  commencement  of  the  term  at  which 
the  judgment  was  obtained,  and  overreaches  a 
deed  of  trust  on  the  land  executed  by  the  debtor 
on  or  after  the  first  day  of  the  term.  But  the 
term  is  not  considered  as  necessarily  commenc- 
ing on  the  day  appointed  by  law  for  its  commence- 
ment   A  deed  admitted  to  record  on  the  day 

272  appointed  •for  commencing  the  term,  but 
before  the  day  on  which  the  court  actually 
commences  its  session,  will  be  unaffected  by  the 
lien  of  the  judsrment 

Deed  of  Trast— Bxecution  by  Benefldai^.t— It  is  not 
necessary  to  the  validity  of  a  deed  of  trust,  that  it 
should  be  executed  by  the  cestui  que  trust.  The 
deed  operates  to  pass  the  le&ral  title  so  soon  as  ex- 
ecuted by  the  srrantor  and  the  trustees,  and  can 
only  be  avoided  by  the  dissent,  express  or  implied, 
of  the  cestui  que  trust. 


* Jndff moots —Relation  —  Commencemeiit  of  Term.— 

At  common  law,  for  certain  purposes,  a  term  of 
court  was  considered  but  one  day.  and  all  judg- 
ments and  decrees  entered  durinsr  the  term,  bore 
date  as  of  the  first  day.  In  Virsrlnia  this  leffal  fiction, 
thouffh  at  first  combated,  became  firmly  established, 
and  has  always  prevailed,  until,  as  in  West  Vlr- 
srlnla,  it  has  become  iuRraf  ted  upon  the  Code  of  the 
state  (Va.  Code  1887,  $  8567;  W.  Va.  Code  18W,  p.  932). 
Womer  v.  Ravenswood,  etc.,  Ry.  Co..  87  W.  Va.  2M,  16 
S.  E.  Rep.  489:  Dunn  v.  Renick.  40  W.  Va.  380.  n  S. 
£.  Rep.  70:  Hockman  v.  Hockman.  93  Va.  456.  26  S.  E. 
Rep.  584;  foot-note  to  Jones  v.  My  rick,  8  Qratt  179 
(containing  excerpt  from  Hockman  v.  Hockman.  93 
Va.  466,  26  S.  E.  Rep.  684),  all  citinsr  principal  case  as 
authority.  Thus,  where  on  the  first  day  of  a  term 
of  court,  a  Judgment  is  confessed,  and  on  the  last 
day  of  the  same  term,  an  office  Judsrment  is  con- 
firmed, both  judsrments  must  be  treated  as  judg- 
ments rendered  on  the  same  day,  and  at  the  same 
time.  Neither  has  precedence  over  the  other  in 
point  of  time.  In  such  case  the  law  takes  no  notice 
of  the  fractions  of  the  day.  Brockenbron&rh  v. 
Brockenbrouffh,  81  Gratt.  600,  citing  principal  case, 
Coutts  v.  Walker,  2  Leiffh  268,  and  Withers  v.  Carter, 
4  QratL  407.  But  the  term  of  court  is  not  to  be  con- 
sidered as  necessarily  commencing  on  the  day  ap- 
pointed by  law  for  its  commencement;  and  thus  a 
deed  admitted  to  record  on  a  day  appointed  for  com- 
mencing a  term,  but  before  theday  wbich  the  court 
actually  commenced  its  session,  is  unaffected  by  the 
Hen  of  a  judgment  rendered  during  the  term. 
Brown  v.  Hume.  16  Gratu  465,  citlnsr  principal  case. 
See  further,  monographic  note  on  "Judfirments" 
appended  to  Smith  v.  Charlton,  7  Gratu  435. 

Same— Doctrine  of  Relation— To  What  Judgomits 
Applicable.  —  In  order  for  a  jud&rment  rendered 
durltifiT  the  term  to  relate  back  and  take  effect  from 
the  first  day  of  a  term,  the  action  in  which  the 
judfirment  is  rendered  must  be  in  such  a  condition 
that  it  miifht  have  been  tried  if  it  bad  happened  to 
occupy  the  first  place  on  the  docket.  Hockman  v. 
Hockman.  98  Va.  456,  26  S.  E.  Rep.  584,  citinff  prin- 
cipal case.  See  also,  foot-note  to  Jones  v.  Myrick.  8 
Gratt.  179;  foot-note  to  Withers  v.  Carter,  4  Qratt. 
407;  monofirraphic  note  on  "Judinnents"  appended 
to  Smith  V.  Charlton.  7  Gratt  426. 

tDeedof  Trust— Consideration— Bxecution  by  Bene- 
ficiaries.—A  pre-existlnsr  debt  is.  of  itself,  a  valuable 
consideration  for  a  deed  of  trust  executed  for  its 
security :  which  deed.  If  it  be  duly  recorded,  and  was 
not  executed  with  a  fraudulent  intent  known  to  the 
trustee  or  the  beneficiaries  therein,  will  be  valid 
asrainst  all  prior  secret  liens  and  equities  and  all 
subsequent  alienations  and  incumbrances.  It  is  not 
necessary  to  the  validity  of  the  deed,  that  it  should 
be  executed  by  the  trustee  or  the  beneficiaries,  or 
even  that  they  should  know  of  its  existence  before 
the  intervention  of  subsequent  claims.  The  deed 
beinsT  apparently  for  the  benefit  of  the  creditors 
thereby  secured,  their  acceptance  of  it  will  be  pre- 
sumed until  the  contrary  appears.  If  any  of  them 
refuse  It,  their  refusal  will  relate  back  to  the  date 
of  the  deed,  and  avoid  it  ad  initio  as  to  them.  These 
principles  are  now  well  settled  in  this  state,  as  the 
lollowiuR  cases  sufficiently  show:  Garland  v.  Rives. 
4  Rand.  282:  Skipteith  r.  Cunningham,  8  IMoh  S71: 
McCuUoufirh  V.  SommerviUe.  8Leiffh  415;  Lewis  v. 
Caperton.  8  Gratt.  148;  Phippen  v.  Durham,  8  Gratt 
467;  Dance  V.  Seaman,  11  Gratt  778,  and  Wickham 
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e— To  Secure  Credltorst—AMent  of  Creditors.— A 

deed  of  trust  conveylnir  land  for  the  benefit  of 
creditors,  which  is  executed  by  the  maker  of  the 
deed  and  the  trustees,  and  duly  recorded  before  a 
judinnent  is  obtained  asrainst  the  maker,  will 
intercept  the  lien  of  the  judgment,  although  the 
creditors  may  not  Lave  srlven  their  assent  to 
the  deed  until  after  the  judirment  In  such 
case,  even  in  a  court  of  equity,  the  equity  of 
the  judgment  creditor  will  generally  be  con- 
sidered inferiour  to  the  equity  of  the  creditors 
claiming  under  the  deed. 
Same— 5«iiiet- Preferences. S- The  statute  to  prevent 


V.  Martin.  18  Grattl427.— Moncdbb,  J.,  deliverinsr  the 
opinion  of  the  court  in  Evans  v.  Green  how.  15  Gratt 
157. 

Deeds— Acceptance  of  urftntee.— The  acceptance  of 
<rrantee  in  a  deed  for  his  benefit  is  always  implied 
in  the  delivery  of  the  deed,  and  the  law  presumes 
that  every  estate  is  beneficial  to  the  party  to  whom 
It  is  devised  or  conveyed  until  he  renounces  it. 
Bowden  v.  Parrish.  86  Va.  69.  9  S.  E.  Rep.  616,  citinsr 
priucipal  case  as  its  authority. 

And  in  Gufirsreuheimer  v.  Lockridffe.  89  W.  Va.  461. 
19  S.  E.  Rep.  875,  it  is  said:  "In  all  conveyances 
beneficial  to  the  errantee  the  assent  of  the  srrantee 
is  presumed  until  his  dissent  be  shown,  and  this 
because  it  is  for  his  benefit,  and  it  is  not  likely  one 
will  disclaim  a  benefit:  and  also  it  Is  unreasonable 
that  when  the  grantor  has  made  a  deed  the  estate 
should  still  remain  in  him.  and  also  it  is  to  prevent 
uncertainly  as  to  where  the  freehold  is.  Skipwith  v. 
Cunninoham,  8  Leiah  372.  281.  285;  Zell  Guano  Co.  v. 
Heatherly.  88  W.  Va.  410.  point  8.  18  S.  E.  Rep.  611:  2 
Oreenl.  Ev.  297:  2B1.  Comm.  809:  Halluck  v.  Bosh.  1 
Am.  Dec.  60;  Peavey  v.  Tilton,  45  Am.  Dec.  865;  Lady 
Superior  v.  McNamara.  49  Am.  Dec.  184:  5  Wait,  Act. 
&  Def.  8814.  As  to  delivery  of  deed,  see  Lanff  v. 
Smith,  87  W.  Va.  725. 17  S.  E,  Rep.  218;  Newlin  v.  Beard. 
6  W.  Va.  lia"  See  principal  case  also  cited  in  Cal- 
well  V.  Prindle.  19  W.  Va.  651. 

See  generally,  monographic  note  on  "Deeds**  ap- 
pended to  Fiott  V.  Com.,  12  Gratt.  564. 

Seme-Delivery.— Delivery  is  absolutely  necessary 
to  a  deed.  It  is  the  final  act.  the  formal  declaration 
of  the  cantor's  determination  to  complete  the 
conveyance  or  enter  into  the  contract  First,  there 
is  a  determination  of  the  mind,  when  a  man  desitrns 
to  pass  a  thin&r  by  deed,  and  upon  that  the  party 
causes  it  to  be  written,  which  is  one  part  of  the  de- 
liberation; sealinsr  is  another,  and  delivery  is  the 
consummation  of  bis  resolution.  Lanir  v.  Smith. 
87  W.  Va.  784,  17  S.  E.  Rep.  216,  quotiufiT  from  Skijncith 
V.  Cunningham,  8  Leioh  271. 

In  Hunt  V.  Brent.  1  Va.  Dec.  261.  it  is  said: 
**Neither  a  date  nor,  at  common  law,  even  the  sig- 
nature of  the  party  is  essential  to  the  validity  of  an 
instrument  as  a  deed:  but  there  cannot  be  a  deed 
without  writing,  sealing  and  delivery.  There 
may.  however,  be  a  sufficient  delivery  without 
words  or  by  words  only,  without  any  act  of  deliv- 
ery; as  where  a  party  to  an  instrument  sealed  it 
and  declared  in  the  presence  of  a  witness  that  he 
delivered  it  as  his  deed  and  yet  kepi  it  in  his  own 
possession:  but  nothing  further  transpired  to  qual- 
ify the  declaration,  or  to  show  that  he  did  not 
Intend  it  to  operate  immediately:  and  so  it  has  been 
decided  that  a  delivery  to  a  third  person  for  the  use 
of  the  covenantee  is  sufficient  if  the  grantor  parts 
with  all  control  over  the  instruflient:  although  the 
person  to  whom  the  deed  is  so  delivered  be  not  the 
asrent  of  the  covenantee.  Chitty  on  Contracts,  p.  8: 
8kipwith  r.  Cunningham.  8  LHoh  281:  Garrams  v. 
KnifiTht,  5  Barn.  &  Cres.  671.  12  Engr.  Com.  Law  Re- 
ports 867." 

If  an  oblii^ation.  complete  and  perfect,  be  de- 
livered by  the  obliffor  to  a  third  person  for  the  use 
of  the  obliffee.  it  is  the  deed  of  the  obliffor  immedi- 
ately. The  deed  only  becomes  inoperative  by  the 
refusal  of  the  oblisree  to  receive  it.  In  such  case 
the  delivery  is  the  act  of  the  principal  or  obligor 
and  not  of  the  third  person  or  airent.  Preston  v. 
Hull.  28  Gratt.  606. 

See  further,  monoi^rapbic  note  on  "Deeds"  ap- 
pended to  Fiott  V.  Com..  12  Gratt.  564. 

tAsslflrnment  for  Benefit  of  Creditors.— Upon  this 
subject,  see  foot-note jlo  Gordon  v.  Cannon.  18  Gratt 
887; /oo^nor«  to  Marks  v.  Hill.  15  Gratt  400;  mono- 
.  irraphic  note  on  "Asslg^nments  for  the  Benefit  of  Cred- 
itors" appended  to  French  v.  Townes,  10  Gratt  518. 
These  notes  discuss  the  subject  at  length  and  col- 
lect the  Virginia  and  West  Virginia  cases  in  point 
The  principal  case  is  a  leading  one  on  the  subject, 
and  the  principals  laid  down  therein  have  had  great 
weight  in  determining  fature  decisions.  No  at- 
tempt has  been  made  to  collect  below  all  the  cases 
authorizing  the  propositions  there  laid  down,  but 
only  those  cases  citing  the  principal  case  as  their 
authority. 

$5anie— Preferences.— A  debtor  in  failing  circum- 


f raudulent  conveyances  applies  to  no  conveyance 
made  bona  fide  for  valuable  consideration,  and 
does  not  prevent  a  debtor  in  failing  circumstances 
from  preferring  one  class  of  creditors  to  another. 
Same— Samet— Same— Release  Cianse.  a— A  debtor  con- 
veys the  whole  of  his  property  to  trustees,  upon 


stances  may  make  a  valid  assignment  for  the  bene- 
fit of  his  creditors,  and  he  may  make  preferences 
as  between  them.  Paul  v.  Baugh.  85  Va.  968.  9  S.  E. 
Rep.  829  ;  Evans  v.  Greenhow.  15  Gratt  156 :  Wil- 
liams V.  Lord.  76  Va.  408 :  Lucas  v.  Clafflin.  76  Va. 
277 :  Dance  v.  Seaman.  11  Gratt  781  :  Wolf  v. 
McGugin.  87  W.  Va.  656.  16  S.  E.  Rep.  798.  And  it  is 
not  necessary  to  the  validity  of  such  a  deed,  that 
the  creditors  should  have  been  consulted  before- 
hand.   Dance  v.  Seaman.  U  Gratt  781. 

|5anie— Same— Release  Clause— Surplus.— Whatever 
may  be  the  law  and  course  of  judicial  decision  in 
other  states  on  the  subject,  there  can  now  be  no 
doubt  that  in  this  state,  a  debtor  in  failing  circum- 
stances may  make  a  valid  assignment  of  his  whole 
estate  (subject,  however,  to  existing  liens  thereon), 
for  the  benefit  of  his  creditors,  in  such  order  of  pri- 
ority as  he  may  choose  to  prescribe  in  the  assign- 
ment ;  and  though  his  estate  be  insufficient  for  the 
payment  of  all  of  his  debts,  he  may  lawfully  subject 
it.  in  the  first  place,  to  the  payment  in  full  of  such  of 
his  debts  as  he  may  choose  to  prefer,  then  to  the 
payment  j>r0  rata  of  the  claims  of  such  of  his  other 
creditors  as  may.  in  a  limited  period  (which  should 
be  reasonable),  accept  the  terms  of  the  assignment 
and  release  him  from  all  further  or  other  liability 
on  account.of  said  claims.  And  such  an  assignment 
may  be  valid,  even  though  it  do  notdirect  any  sur- 
plus which  may  remain  after  satisfying  the  claims 
of  the  accepting  and  releasing  creditors  to  be  ap- 
plied to  the  payment  of  his  other  debts,  or  any  of 
them  :  or  even  though  it  direct  any  such  surplus  to 
be  paid  to  the  debtor  himself.  That  such  is  the  doc- 
trine in  this  state  is  abundantly  shown  by  the  cases 
of  SkipwUh  V.  Cunningham,  8  Leigh  871  ;  Kevan  v. 
Branch,  1  Gratt  274  ;  and  Phippen  v.  Durham.  8 
Gratt  467.  Whether  the  doctrine  be  sound  in  its 
origin  or  not  it  ought  to  govern  our  courts  until 
otherwise  provided  by  the  legislature.  Moncitbe, 
P.,  in  Gordon  v.  Cannon.  18  Gratt  895.  To  the  point 
that  a  deed  of  assignment  preferring  creditors  is 
valid  notwithstanding  the  fact  that  it  contains  a 
provision  for  a  release,  see  principal  case  also 
cited  in  Long  v.  Meriden  Briunnia  Co..  94  Va.  696.  27 
S.  E.  Rep.  499  :  Clarke  v.  Figgins.  27  W.  Va.  669. 

Same-Release  Clanse— Effect.— In  Virginia,  since 
the  decision  of  Skipwith  v.  Cunningham,  the  principle 
has  been  established  that  a  deed  of  trust  made  by  a 
debtor  conveying  his  property  for  security  of  cred- 
itors, which  is  in  another  respects  fair  and  bona/lde, 
is  not  to  be  treated  as  fraudulent  because  it  imposes 
upon  the  creditors  intended  to  be  secured  the  con- 
dition of  releasing  to  the  grantor  so  much  of  their 
respective  demands  as  may  remain  unsatisfied  after 
the  application  thereto  of  the  proceeds  of  the  trust 
subject  and  requires  of  them  their  acceptance  of 
the  provisions  of  the  deed  within  a  given  time. 
Phippen  V.  Durham.  8  Gratt  464,  475,  478 :  Wlckham 
V.  Lewis  Martin  &Co..  18  Gratt  444  :  Gordon  v.  Can- 
non, 18  Gratt  410 ;  Hurst  v.  Leckie,  97  Va.  560. 84  S.  E. 
Rep.  464  :  Clarke  v  Figgins.  27  W.  Va.  669. 

Siune— Same  — All  the  Debtor's  Property  Must 
Be  Conveyed.— But,  in  order  to  maintain  the 
validity  of  such  a  deed,  all  the  debtor's  prop- 
erty must  be  conveyed  ;  any  omission  of  prop- 
erty for  the  purpose  of  securing  a  substantial 
benefit  to  the  debtor  (except  such  property 
as  may  be  exempt  by  law  from  distress  or 
levy)  conclusively  shows  an  intention  to  hinder  and 
defraud  creditors,  Paul  v.  Baugh,  85  Va.  961,  9  S.  E. 
Rep.  829  :  Phippen  v.  Durham.  8  Gratt  465  :  Gordon 
V.  Cannon.  18  Gratt  896  :  Quarles  v.  Kerr.  14  Gratt 
55 ;  Williams  v.  Lord.  76  V a.  400  :  Robinson  v.  Mays. 
76  Va.  716.  But  the  omission  of  a  comparatively 
small  amount  where  all  is  »ub$tantiaUv  conveyed, 
does  not  avoid  the  deed  in  the  absence  of  a  fraudu- 
lent intent :  for.  in  such  case,  "the  deed  essentially 
complies  with  the  requirements  of  the  law."  Paul 
V.  Baugh,  86  Va.  961.  9  S.  E.  Rep.  829  ;  Phippen  v.  Dur- 
ham. 8  Gratt  465 :  Long  v.  Britannia  Co.,  94  Va.  605. 
27  S.  E.  Rep.  608.  Thus  the  law  does  not  forbid  the 
retention  of  a  few  hundred  dollars  by  an  insolvent 
debtor  for  paying  small  debts,  when  circumstances 
warrant  the  measure,  but  the  deed  ought  not  to 
conceal  the  fact  from  creditors  whom  it  requires  to 
release.  Shufeldt  v.  Jenkins  (Cir.  Ct  E.  D.  Va.).  22 
Fed.  868. 

But  an  assignment  by  an  insolvent  debtor  of  a 
part  only  of  his  estate  made  in  good  faith  for  the 
purpose  of  raising  money  for  existing  creditors, 
and  reserving  the  surplus  to  himself  will  not  be  set 
aside  as  fraudulent  and  void  ;  for  the  law.  even 
without  the  provision,  would  imply  such  reserva- 
tion.   Didier  v.  Patterson.  98  Va.  540.  26  S.  E.  Rep.  661. 

Same— Bxecntlon   Pendente   Lite— Effect— And  the 
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trast  to  sell  the  same,  and  out  of  the  net  proceeds 
pay  In  the  first  place  certain  preferred  creditors, 
and  then  disburse  the  residue  In  paying,  pro  rata, 
all  the  just  debts  due  from  him  to  any  other 
creditors  who  should,  within  four  months,  release 
the  debtor  from  farther  claim:  Held,  notwlth- 
standinfir  the  provision  for  a  release,  the  deed  is 
valid,  and  those  embraced  by  its  terms  will  have 
the  benefit  of  the  property  in  preference  to  a 
judfirment  creditor. 
Same- Samel -Bill  to  Set  Aside- RIffht  to  an  Accoynt.^ 
—In  such  case,  however,  the  judgment  creditor 
has  a  rifirbt  to  an  account  of  the  trust  fund,  and  to 
the  payment  of  his  debts  out  of  the  surplus,  if  any, 
after  satlsfyiDfir  the  preferred  creditors  and  those 
who  acceded  to  the  composition. 


execution  of  a  deed  pending  a  suit  against  the 
ff  ran  tor  by  a  creditor  not  secured  by  It,  and  a  short 
time  before  the  term  at  which  it  was  probable  Judfir- 
ment would  be  rendered  asralnst  him,  does  not  viti- 
ate the  deed.  Paul  v.  Bauffh.  86  Va.  968.  9  S.  £.  Rep. 
829:  Sipe  v.  Earman.  26  Gratt.  509:  Williams  v. 
Lord,  7ft  Va,  402  ;  Lucas  v.  ClafQln,  76  Va.  277. 

5ame— Reservations— Postponement  of  Sale— Credit 
Sale.— In  Virginia  and  West  Virsrlnia,  the  express 
power  to  sell  on  credit  on  the  face  of  an  assignment 
for  the  benefit  of  creditors,  does  not  render  the  as- 
signment fraudulent  on  its  face.  Kyle  v.  Harveys, 
26  W.  Va.  728;  729.  "That  the  reservation,  of  an  inter- 
est in  the  property,  by  postponing  the  time  of  sale, 
or  directing  a  sale  on  credit,  or  providing  for  the 
payment  of  the  surplus  after  satisfying  the  cred- 
itors secured,  do  not  of  themselves  furnish  evidence 
of  fraudulent  intent,  has  been  afllrmed  by  the  re- 
peated decisions  of  this  court"  Dance  v.  Seaman, 
11  Gratt  781;  Gardner  v.  Johnston,  9  W.  Va.  407. 
See  also,  Landeman  v.  Wilson,  29  W.  Va.  728,  2  S.  £. 
Rep.  214;  Young  v.  Willis.  82  Va.  299  See  also,  foot- 
note to  Janney  v.  Barnes.  11  Leigh  100. 

Same— Retention  of  Posseeelon  by  Grantor  until  5ale. 
—The  provision  in  a  deed  of  trust  to  secure  cred- 
itors that  the  grantor  shall  retain  possession,  use, 
and  enjoyment  of  the  property  until  the  sale  pro- 
vided tor  Is  made,  where  the  property  is  not  perish- 
able in  its  nature,  nor  consumable  in  its  use.  as 
household  and  kitchen  goods,  is  not  even  a  badge 
of  fraud  unless  made  so  bv  other  provisions 
or  the  surrounding  circumstances.  Klee  v.  Reitzen- 
berger.  28  W.  Va.  755:  Shattuck  v.  Knight  26  W.  Va. 
697:  Landeman  v.  Wilson,  29  W.  Va.  728.  2S.  £.  Rep. 
214. 

Same— Private  Sale. —Nor  does  a  provision  author- 
izing a  private  sale  by  the  trustee  make  the  deed 
fraudulent  Kyle  v.  Harveys,  26  W.  Va.  730;  Lande- 
man V.  Wilson,  29  W.  Va.  709,  2  S.  E.  Rep.  206. 

Same— Failure  to  Annex  Schedule  Referred  to— Effect. 
—A  deed  conveys  a  stock  of  goods  of  the  grantors, 
and  refers  to  a  schedule  of  the  goods  which  when 
made  out  is  to  be  considered  as  annexed  to  the  deed, 
and  to  be  taken  as  a  part  of  it  Though  the  sched- 
ule is  not  annexed  before  the  recording  of  the  deed, 
the  deed  is  valid  without  it  Gordon  v.  Cannon,  18 
Gratt  89& 

Same— Some  Debts  Secured  Illegal— Effect.— In  a 
deed  of  trust  to  secure  various  creditors,  whose 
claims  are  distinct,  although  one  or  more  of  the 
debts  secured  may  be  tainted  with  fraud  or  may 
for  some  cause  be  held  illegal  and  invalid,  the  other 
debt<«  therein  secured  shall  not  be  thereby  affected, 
if  they  are  based  upon  a  good  and  valid  considera- 
tion, and  the  parties  to  whom  they  are  payable  have 
not  participated  in  the  fraud  which  renders  the 
said  claims  invalid,  or  had  notice  of  the  same.  Ruff- 
ner  v.  Welton,  etc..  Co..  86  W.  Va.  288.  16  S.  E.  Rep. 
62.68:  Rixey  V.  Deitrick,  85  Va.  46,8  S.  E.  Rep.  616: 
Craig  v.  Hoge,  95  Va.  283.  28  S.  E.  Rep.  317.  See,  also, 
Gordon  v.  Cannon,  18  Gratt  428,  424  (dissenting  opin- 
ion of  RIVKS.  J.). 

Same -When  Blndlnir.— In  Zell  Guano  Co.  v.  Heath- 
erly.  38  W.  Va.  434.  18  S.  E.  Rep.  618,  it  is  said:  'If  It 
ii.  e.  a  deed  of  trust  to  secure  debts  generally)  has 
been  sanctioned  by  previous  assent  or  subsequent 
ratification,  although  by  subsequent  assent  or  rati- 
fication, by  act  in  pais,  by  trustee  or  cettui  que  trust, 
before  the  rights  of  other  parties  attach.  It  be- 
comes irrevocably  binding.  Skipmth  v.  Cunningham 
(1837),  8  Leigh  271,  since  followed.  See  Spencer  v. 
Ford  (1843),  1  Rob.  (Va.)  648." 

J  See  iX)  on  p.  906. 

ISame— Bill  to  Set  Aslde-Rlffht  to  an  Account.— In  a 
bill  by  a  lien  creditor  to  set  aside  a  deed  of  trust  for 
payment  of  debts  on  the  ground  that  it  Is  fraud- 
ulent of  Its  face,  the  bill  does  not  ask  for  an  ac- 
count, but  there  Is  a  prayer  for  general  relief. 
Though  the  deed  Is  sustained  as  valid,  the  plaintiff 
is  entitled  to  an  account  of  the  trust  fund,  and  to 
the  payment  of  his  debt  out  of  the  surplus  if  any 
after  satisfying  the  debts  secured  by  the  deed  of 
trust  Marks  V.  Hill.  16  Gratt  419:  Sipe  v.  Earman, 
26  Gratt  571.  both  citing  principal  case. 


By  deed  bearing  date  the  13th  of  October 
1827,  between  Richard  M.  Cunningham  of 
the  first  part,  William  H.  Brodnaz  and 
Charles  F.  Osborne  of  the  second  part,  and 
such  creditors  of  Cunningham  as  might 
testify  their  assent  to  the  terms  of  the  deed 
in  the  mode  therein  prescribed,  of  the  third 
part,  it  was  recited  that  Cunningham  was 
lustly  indebted  to  several  creditors  in  dif- 
ferent and  large  amounts,  involving,  in  his 
judgment,  equal  legal  but  different  moral 
and  honorary  obligation  on  his  part  to  ad- 
just   and  secure    them:  that    he   was 

273  anxiously  ^solicitous    to   provide,    as 
far  as  in  his  power,  a  full  and  ample 

indemnity  for  the  safety  and  ultimate  dis- 
charge of  whatever  he  owed  to  any  person 
and  in  any  mode,  by  constituting  a  fund 
for  that  purpose  of  every  article  of  property 
which  he  held  or  had  legal  title  to,  and 
which  he  was  desirous  to  convey  in  such 
mode  and  on  such  principles  as  would  best 
subserve  this  desirable  object,  and  prevent 
his  property  from  being  exposed  to  injuri- 
ous sacrifices,  to  the  certain  injury  of  some 
or  all  of  the  said  creditors,  and  render  it 
as  extensively  available  as  under  existing 
circumstances  it  might  be:  and  that  of 
those  claims  which  he  supposed  to  possess 
this  superiour  moral  obligation,  there  were 
the  following,  to  wit:  (Here  were  stated 
the  names  of  certain  creditors,  the  amounts 
due  them,  and  on  what  account).  In  con- 
sideration of  which  premises,  Cunningham 
conveyed  to  Brodnax  and  Osborne,  certain 
real  estate  in  Brunswick  county,  sundry 
slaves,  all  his  stock  of  horses,  mules,  cat- 
tle, sheep  and  hogs,  crops  of  every  descrip- 
tion, whether  growing  or  severed  from  the 
lands,  all  his  household  and  kitchen  furqi- 
ture,  his  library,  his  watch  and  appurte- 
nances, '^together  with  all  debts  of  every 
description  due  to  the  aatd  Cunningham  in 
any  mode  or  dignity,  and  from  any  person 
or  persons  whatsoever,  with  the  exception 
of  350  dollars  out  of  the  debts  due  to  aaid 
Cunningham  for  seasons  to  his  stud  horse 
Arab  the  last  seabon,  which  he  reserves  to 
his  individual  use  and  disposition,  for  the 
purpose  of  paying  some  small  claims  due 
from  him,  of  high  honorary  obligation, 
which  are  not  now  liquidated  or  specifically 
ascertained;"  upon  trust  that  Brodnax  and 
Osborne,  or  the"*  survivor,  should  proceed, 
so  soon  as  they  or  the  survivor  might  deem 
expedient  and  proper,  to  sell  the  whole  of 
the  said  property,  either  publicly  or  pri- 
vately, in  whole  or  in  part,  as  they  or  he 
might  adjudge  best,  the  said  lands  on  three 
equal  annual  instalments,  and  all  the  other 
property  on  a  ciedit  of  12  months,  or 

274  such  other  terms  as  *they  or  the  sur- 
vivor   might    deem    more    expedient, 

and  collect  the  proceeds,  as  well  as  the 
debts  aforesaid  transferred,  with  all  prac- 
ticable dispatch,  and  out  of  the  proceeds, 
after  the  discharge  of  the  necessary  ex- 
penses incident  to  the  execution  of  the 
trust,  pay  and  satisfy  in  the  first  place  all 
the  claims  specifically  euurated  as  debts  of 
superiour  honorary  obligation,  and  disburse 
the  residue  in  the  payment  and  satisfaction, 
pro  rata,  of  all  the  just  debts  due  from  the 
said  Cunningham  to  any  other  creditor  or 
creditors  who  should,  within  four  months 
after  the  date  of   the   deed,    assent   to   the 
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terms  thereof,  bj  subscribing  a  release  to 
be  appended  thereto;  whereby  the  said  cred 
itor  or  creditors  should,  in  consideration  of 
his  or  their  claim  or  debt  coming  in  for 
participation  of  the  said  balance  pro  rata, 
discharge  and  forever  acquit  the  said  Cun- 
ningham, his  heirs,  executors  and  admin- 
istrators, from  all  responsibility  for  any 
portion  (if  any)  of  such  debt,  claim  or  de- 
mand as  might  remain  unpaid  in  the  pro 
rata  distribution  of  the  said  balance ;  ex- 
cepting however,  expressly,  from  all  benefit 
under  the  operation  of  the  deed,  any  cred- 
itor or  creditors  who  might  within  that 
period  issue  any  writ  of  capias  ad  satis- 
faciendum against  the  body,  or  writ  of  fieri 
facias  against  the  goods,  or  other  process 
of  execution  against  the  lands,  of  the  said 
Cunningham.  And  upon  further  trust  that 
if  any  residue  should  remain  in  the  hands 
of  the  said  trustees  or  the  survivor,  of  the 
avails  of  the  said  property  and  debts,  after 
all  the  debts  specifically  or  generally  pro- 
vided for  were  satisfied,  the  same  should  be 
paid  to  said  Cunningham,  his  executors, 
administrators  or  assigns. 

The  deed  was  executed  by  Cunningham 
and  the  trustees,  and  upon  Cunningham's 
acknowledgment  was  admitted  to  record  in 
the  office  of  Brunswick  county  court  on 
the  15th  of  October  1827.  It  was  likewise 
admitted  to  record  in  the  office  of  the  hust- 
ings court  of  Petersburg  on  the  1st  of  No- 
vember 1827.  Afterwards  a  writing 
275  was  *executed  by  several  creditors, 
reciting  that  they  agreed  to  accept  of 
the  terms  of  the  deed,  and  giving  such  a 
release  as  the  deed  required.  This  release 
was  executed  in  February,  by  one  creditor 
on  the  8th,  by  another  on  the  9th,  by  an- 
other on  the  12th,  and  by  the  last  on  the 
13th. 

At  October  term  1827  of  the  superiour 
court  of  Petersburg,  Humberston  Skipwith 
as  executor  of  lady  Jean  Skipwith  obtained 
a  judgment  against  Cunningham,  by  con- 
fession, for  a  debt  of  4187  dollars  88  cents, 
besides  interest  and  costs,  upon  which  an 
elegit  issued  the  28th  of  March  1828.  The 
elegit  was  returned  (informally)  .  **no 
eflFects.'* 

Afterwards  Skipwith  filed  a  bill  in  the 
superior  court  of  chancery  holden  at  Rich- 
mond, setting  forth  that  the  term  of  the 
court  at  which  his  judgment  was  obtained 
commenced  on  the  15th  of  October  1827,  but 
that  the  judge  did  not  attend  until  the 
third  day  of  the  term,  and  the  judgment 
was  rendered  on  that  or  a  subsequent  day: 
charging  that  Cunningham's  deed,  though 
dated  on  the  13th  of  October,  was  in  fact 
written  on  the  14th,  which  was  Sunday,  and 
conveyed  all  his  property:  insisting  that 
the  judgment  created  a  lien  on  the  real  es- 
tate, paramount  to  that  created  by  the 
deed:  stating,  however,  that  before  the 
elegit  was  sued  out,  the  trustees  had  sold 
the  land,  for  the  purchase  money  of  which 
they  still  held  bonds:  and  claiming  to*have 
satisfaction  of  the  judgment,  out  of  the 
proceeds  of  the  sale  of  the  land.  The  bill 
further  charged  that  the  deed  was  in  fact 
made  for  the  sole  purpose  of  hindering  and 
obstructing  the  plaintiff  and  one  other  cred- 
itor from  recovering  their  debts ;  and  with- 
out impeaching  or  disturbing  the  provision 


which  had  been  made  for  the  creditors 
specificially  enumerated  (because  so  far  it 
might  be  fair,  and  after  satisfying  them, 
the  surplus  was  sufficient  for  the  complain- 
ant) the  bill  particularly  insisted  that  the 
next  provision,    made    for  those  only 

276  who  would  release,  was  ^fraudulent 
in  law,  and  void  as  to  the  complain- 
ant, and  that  therefore  he  was  entitled  to 
have  the  same  portion  of  the  estate  as  he 
would  have  been  entitled  to  if  he  had  re- 
leased. Cunningham  and  his  trustees 
were  made  defendants,  and  the  bill  prayed 
that  they  might  be  required  to  pay  the 
amount  of  the  judgment;  and  concluded 
with  a  prayer  for  general  relief. 

Cunningham  answered,  that  the  term  at 
which  the  judgment  was  rendered  com- 
menced on  the  17th  of  October  1827,  and 
not  on  the  15th,  as  it  might  have  done  had 
the  judge  attended  for  the  purpose ;  that 
the  deed  was  executed  when  it  purports  to 
have  been,  and  for  the  motives  and  consid- 
erations apparent  on  its  face ;  that  the  con- 
veyance was  made  not  for  the  purpose  of 
hindering  and  obstructing  the  complainant 
and  one  other  creditor  from  recovering  their 
debts,  but  to  prevent  their  obtaining  their 
debts  exclusively  and  to  the  prejudice  of 
others  equally  just  and  meritorious,  and  for 
the  purpose  of  placing  them  on  a  footing  of 
equality  with  all  the  other  just  creditors  of 
the  respondent,  except  a  class  of  such  as, 
on  every  principle  of  honour  and  moral 
propriety,  he  deemed  it  his  duty  to  prefer 
in  the  first  instance.  The  trustees  answered 
also ;  and  their  answers  supported  that  of 
Cunningham. 

The  chancellor,  being  of  opinion  that  the 
rule  that  judgments  should  refer  to  the  first 
day  of  the  term  cannot  apply  till  the  judge 
has  actually  commenced  the  business 
thereof;  that  the  deed  held  priority  of  the 
judgment;  that  it  was  not  shewn  to  be 
fraudulent ;  and  that  the  plaintiff,  not  being 
provided  for  in  the  deed,  could  not  claim 
under  it,— decreed  that  the  bill  of  the  plain- 
tiff be  dismissed  with  costs.  From  which 
decree  the  plaintiff  appealed. 

In  this  court  the   cause    was    argued    by 
John    Robertson    for    the    appellant,    and 
Johnson  and  Macfarland  for  the   appellees, 
upon  the  following  questions: 

277  *I.  Does  the  judgment  by  confession 
in    favour   of   the  appellant   against 

Cunningham  the  debtor,  recovered  on  the 
17th  of  October,  the  first  day  of  the  actual 
session  of  the  fall  term  of  the  superiour 
court  of  Petersburg,  overreach  the  deed  of 
trust  to  Brodnax  and  Osborne  for  the  ben- 
efit of  creditors,  dated  the  13th  of  October, 
and  recorded  in  Brunswick  the  15th  of  Oc- 
tober 1^27,  the  day  on  which  by  law  the  fall 
term  ought  to  have  commenced?  The  ap- 
pellant relied  upon  the  decisions  in  The 
Mutual  Assurance  Society  v.  Stanard  &c.,  4 
Munf.  539,  and  Coutts  v.  Walker,  2  Leigh 
268.  And  the  appellees  argued  that  those 
cases  did  not  make  the  judgment  relate  to 
the  first  day  of  the  term  appointed  by  law, 
but  that  a  relation  to  the  first  day  of  the 
actual  term  complied  with  the  rule. 

II.  Does  the  deed  operate  against  a  judg- 
ment creditor,  before  its  acceptance  by  the 
creditors  embraced  by  its  provisions?  The 
appellant  insisted  that  deeds  of  trust  made 
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for  creditors  without  their  assent,  are  to  be 
regarded  as  voluntary  and  revocable  as  re- 
spects creditors  who  object ;  and  relied  upon 
Walwyn  v.  Coutts,  3  Meriv.  707;  S.  C,  3 
Simons  14;  5  Cond.  Eng.  Ch.  Rep.  7;  Gar- 
rard V.  Lord  Lauderdale,  3  Simons  1;  5 
Cond.  Eng.  Ch.  Rep.  1 ;  Page  v.  Broom,  4 
Russ.  6;  3  Cond.  Eng.  Ch.  Rep.  543.  The 
appellees  argued  that  a  deed  would  take 
effect  from  its  delivery  to  a  stranger  for  the 
use  of  the  grantee,  though  made  without 
his  knowledge,  if  he  should  subsequently 
assent.  1  Tucker's  Com.  238;  Hatch  v. 
Hatch,  9  Mass.  Rep.  307 ;  Ruggles  v.  Law- 
son  Ac,  13  Johns.  Rep.  285.  And  they  re- 
lied upon  Marbury  v.  Brooks,  7  Wheat.  556, 
and  Brooks  v.  Marbury,  11  Wheat.  78,  as 
full  authority  to  sustain  a  deed  of  trust  in 
favour  of  creditors  not  consulted  nor  in- 
formed at  the  time  of  making  the  deed,  but 
afterwards  assenting  to  and  claiming  under 
it.  They  also  referred  to  2  Kent's  Com. 
420,  and  the  cases  there  cited. 

278  *ni.    Is    the    deed  fraudulent   and 
void?    Besides  taking  the  ground  that 

the  deed  was  fraudulent  in  fact,  the  appel- 
lant argued  that  it  should  be  deemed  fraudu- 
lent in  law ;  1.  because  the  grantor  provided 
for  retaining  350  dollars  to  be  applied  by 
himself  at  his  discretion.  Burd  v.  Smith, 
4  Dall.  76;  1  Kent's  Com.  422.  2.  Because 
of  the  condition  imposed  for  a  release,  and 
the  direction  to  pay  the  grantor  the  surplus. 
2  Kent's  Com.  421.  To  which  it  was  an- 
swered, that  the  right  of  a  debtor  in  failing 
circumstances  to  discriminate  among  his 
creditors  was  unquestionable ;  and  creditors 
who  would  have  had  no  right  to  complain 
if  they  had  been  excluded  altogether,  could 
not  object  that  the  deed  was  void,  because 
it  provided  for  them  less  than  they  desired, 
or  was  clogged  with  provisions  objectiona- 
ble to  them.  Pearpoint  and  Lord  v.  Gra- 
ham, 4  Wash.  <:.  C.  Rep.  232;  1  Kent's 
Com.  421;  Garland  v.  Rives,  4  Rand.  282. 
TUCKER,  P.  The  counsel  in  this  case 
have  very  laboriously  discussed  a  question 
which  appears  to  me  to  have  been  com- 
pletely closed  by  the  well  considered  deci- 
sions of  this  court.  In  The  Mutual 
Assurance  Society  v.  Stanard,  4  Munf.  539, 
the  court  were  of  opinion  that  the  lien  of  a 
judgment  upon  the  lands  of  the  party  re- 
lates back  to  the  commencement  of  the 
term  at  which  it  is  obtained,  and  over- 
reaches a  deed  of  trust  or  other  incumbrance 
on  the  land  executed  on  or  after  the  first 
day  of  the  term.  In  the  case  of  Coutts  v. 
Walker,  2  Leigh  268,  the  counsel  for  the 
appellant  suggesting  that  the  point  had  not 
been  argued  in  the  case  of  The  Mutual  As- 
surance Society  v.  Stanard,  and  that  it 
ought  not  therefore  to  be  considered  as  set- 
tled by  that  adjudication,  they  were  per- 
mitted to  argue  it  at  length ;  which  was 
done  with  much  ability.  The  opinion  of 
the  court,  consisting  of  four  judges,  was 
unanimous,  and  was  delivered  by  judge 
Green,  who,  with  his  accustomed  ability, 
investigated    the    doctrines    of     the 

279  common    *law    on    the    subject    very 
fully,  and   concluded    with  declaring 

that  the  former  decision  was  right  and 
ought  to  be  adhered  to.  After  this  delib- 
erate judgment  of  the  court  affirming  the 
principle  which  had  been  settled  in  a  former 


case,  I  think  the  question  should  not  have 
been  suffered  to  be  again  stirred;  for  it 
must  be  remembered  that  this  is  not  a 
mere  question  of  practice.  The  principle 
is  in  effect  a  canon  of  property,  and  directly 
involves,  in  various  instances,  the  title  to 
real  estate.  It  is  unnecessary,  then,  that 
we  should  enter  into  this  investigation 
anew,  or  follow  the  counsel  through  all 
their  learned  arguments,  though  I  am  well 
satisfied,  if  we  did  so,  we-  should  arrive  at 
the  same  result  that  our  predecessors  have 
done.  The  very  enactment  of  the  statute 
29,  Cha.  2,  ch.  3,  {  14,  15,  is  proof  of  the 
fact  that  by  the  common  law  the  judgment 
of  the  court  related  back  to  the  first  day  of 
the  term ;  and  the  judgments  of  the  courts, 
both  before  and  since,  shew  that  this  com- 
mon law  principle  was  without  question, 
and  was  not  even  altered  by  the  statute, 
-^xcept  for  the  protection  of  purchasers. 
See  Odes  v.  Woodward,  2  Ld.  Raym.  849; 
2  Bac.  Abr.  731 ;  Bragner  v.  Langmead,  7 
T.  R.  20. 

But  admitting  that  the  judgment  relates 
back  to  the  first  day  of  the  term,  I  cannot 
persuade  myself  that  we  ought  to  consider 
the  term  as  commencing  on  the  day  ap- 
pointed by  law  for  its  commencement,  al- 
though in  point  of  fact  the  court  was  not 
held  until  the  third  day  afterwards.  There 
is  no  analogy  between  such  a  case,  and  the 
essoin  days  of  the  term  in  the  english 
courts;  and  the  extension  of  the  fiction  of 
relation,  to  embrace  a  period  when  the 
court  was  to  no  intent  whatever  in  session, 
would  be  unreasonable  and  without  pre- 
cedent. I  should  certainly  be  averse  to  any 
such  extension,  having  in  fact  very  great 
doubt  of  the  wisdom  of  the  fiction  at  best; 
and  as  there  is  no  precedent  to  bind  me,  I 
shall  not  be  the  first  to  make  one.  I  shall 
consider  the  judgment  as  relating  back 
280  to  the  first  day  of  the  term,  *and  the 
first  moment  of  that  day ;  but  I  look 
upon  the  day  on  which  the  court  commenced 
its  session  as  being  the  first  day  of  the 
term. 

This  brings  us  to  consider  the  deed ;  for 
it  was  executed  the  day  before  the  com- 
mencement of  the  court;  and  indeed  it  was 
acknowledged  by  Cunningham,  and  deliv- 
ered to  the  clerk  to  be  recorded,  before  the 
term  began.  It  was  not  therefore  over- 
reached by  the  judgment.  It  has,  however, 
been  assailed  on  various  grounds;  all  of 
which  it  will  be  proper  to  examine. 

First  it  is  alleged  that  it  was  executed 
with  intent  to  delay,  hinder  and  defraud 
the  plaintiff  and  other  creditors,  and  so 
was  void  under  the  act  for  prevention  of 
fraudulent  conveyances.  I  see  no  evidence 
of  this  whatever.  A  merchant  in  failing 
circumstances  may,  it  is  admitted,  prefer 
one  class  of  creditors  to  another,  and  in 
doing  so  he  must,  in  a  degree,  impede, 
hinder  and  even  injure  other  creditors. 
But  the  case  is  not  within  the  statute, 
which,  having  excepted  conveyances  made 
bona  fide  and  upon  valuable  consideration, 
has  always  been  held  to  permit  this  prefer- 
ence. The  illegality  of  such  an  arrange- 
ment is  too  well  settled  to  be  now  called  in 
question.  Hendricks  v.  Robinson,  2  Johns. 
Ch.  Rep.  283,  306;  Hopkins  v.  Grey,  7  Mod. 
139;    Estwick    v.    Caillaud,    5   T.    R.  420; 
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Nuan  Y.  Wilsmore,  8  T.  R.  521 ;  Meuz  v. 
Howell,  4  East  1;  M'Menomy  v.  Murray, 
3  Johns.  Ch.  Rep.  435;  M'Menomy  v. 
Roosevelt,  Id.  446;  Williams  v.  Brown,  4 
Id.  682;  Brashear  v.  West  Ac,  7  Peters  614. 
In  this  last  case  chief  justice  Marshall  said, 
**Such  preference,  though  liable  to  abuse 
and  to  serious  objections,  is  the  exercise  of 
a  power  resulting  from  the  ownership  of 
property,  which  the  law  has  not  yet  re- 
strained. It  cannot  be  treated  as  a  fraud. '  ** 
Next  it  is  alleged  that  the  deed  is  of  no 
binding  validity,   because  it  was  not 

281  assented  to  by   those  for  whose  *ben- 
efit  it   was  executed,    before  the  lien 

of  the  judgment  attached;  that  it  was 
therefore  to  be  considered  as  a  voluntary 
deed,  and,  as  such,  void  as  to  the  plaintiff 
and  the  other  creditors  of  the  grantor.  My 
impressions  are  otherwise. 

Blackstone,  following  the  footsteps  of 
those  who  went  before  him,  enumerates  the 
various  requisites  to  a  valid  deed,  and 
among  them  he  places  delivery.  It  is  ob- 
servable, however,  that  acceptance  is  not 
enumerated  as  one  of  the  essentials.  De- 
livery indeed  to  the  grantee  himself  implies 
acceptance  by  him ;  but  as  such  delivery  is 
not  always  to  him  in  person,  the  necessity 
of  immediate  acceptance  is  not  implied  in 
the  necessity  of  a  delivery.  Delivery  is  in- 
deed absolutely  necessary  to  a  deed.  It  is 
the  final  act,  the  formal  declaration  of  the 
grantor's  determination  to  complete  the 
conveyance  or  enter  into  the  contract.  See 
Sharrington  v.  Shotton,  Plowd.  308. 
'* First  there  is  a  determination  of  the  mind 
when  a  man  designs  to  pass  a  thing  by 
deed,  and  upon  that  the  party  causes  it  to 
be  written,  which  is  one  part  of  delibera- 
tion ;  sealing  is  another,  and  delivery  is 
the  consummation  of  his  resolution." 
There  is  no  particular  form  essential  to 
constitute  a  good  delivery,  but  any  act,  I 
conceive,  which  conveys  the  evidence  of 
this  consummation  of  the  grantor's  resolu- 
tion will  suffice.  On  principle,  then,  it 
would  seem  a  solecism  to  say  that  this 
last  act  or  consummation  of  the  grantor's 
resolution  should  depend  upon  the  act  of 
another  person,— the  grantee.  That  act 
indeed  cannot  compel  the  grantee  to  take 
against  his  will,  but  it  is,  as  to  the  grantor, 
a  complete  and  consummate  act  before  that 
will  is  declared,  although  it  may  be  avoided 
by  the  dissent  of  the  grantee.  No  man  in- 
deed can  be  forced  to  take  an  estate  against 
his  will;  but  the  law  on  the  other  hand 
presumes  that  every  estate,  given  by  will 
or  otherwise,  is  beneficial  to  the  party  to 
whom  it  is  given,  until  he  renounces 

282  it.     Townson   v.    Tickell,  3  *Barn.  & 
Aid.  31;  Wilt  V.  Franklin,  1    Binney 

502,  518.  And  hence  the  assent  of  the 
grantee  is  implied  in  all  conveyances ;  first, 
because  of  the  supposed  benefit;  secondly, 
because  it  is  incongruous  and  absurd  that 
when  a  conveyance  is  completely  executed 
on  the  grantor's  part,  the  estate  should 
continue  in  him;  thirdly,  to  prevent  the 
uncertainty  of  the  freehold,  4  Cruise's 
Dig.  11.     In  Thompson   v.  Leach,   2  Vent. 


♦Note  by  the  president.  A  case  to  the  same  effect 
[M'Cnllouffh  V.  Sommervllle.  reported  post]  was 
decided  in  the  court  of  appeals  at  Lewisbursr.  in 
Jaly  1880. 


198,  three  of  the  judges  held  that  an  estate 
did  not  pass  by  surrender,  till  the  surren- 
deree accepted  it.  Ventris  differed,  and 
held  that  it  passed  immediately,  liable  to 
be  divested  by  dissent;  and  his  opinion  was 
followed  by  the  house  of  lords.  Accord- 
ingly, while,  on  the  one  hand,  acceptance 
is  not  essential  to  give  validity  to  a  deed, 
on  Che  other,  dissent  is  one  of  the  modes  of 
avoiding  it,  laid  down  in  the  books.  2" 
Black.  Com.  309;  4  Cruise's  Dig.  494.  Now 
this  implies  its  validity  and  effect,  until 
avoided  by  dissent;  and  hence  it  is  laid 
down  that  deeds,  immediately  upon  the  ex- 
ecution by  the  grantors,  divest  the  estate 
out  of  them,  and  put  it  in  the  party  to 
whom  the  conveyance  is  made,  though  in 
his  absence  and  without  his  notice,  till 
some  disagreement  to  such  estate  appears. 
4  Cruise's  Dig.  11.  Of  this,  indeed,  we  have 
many  familiar  instances.  If  an  estate  be 
conveyed,  either  by  common  law  or  statu- 
tory assurance,  to  A.  for  life,  remainder  to 
B.  in  fee,  the  remainder  passes  at  once  to 
B.  and  upon  A.'s  death  the  franktenement 
will  be  adjudged  in  him  until  he  disagrees 
or  disclaims;  and  by  waiving  thereof  it 
vests  in  the  donor  or  his  heir.  In  like 
manner  a  devise  vests  the  title  in  the  dev- 
isee until  disagreement,  and  then  tne  dis- 
sent has  the  effect  of  defeating  the  devise 
by  relation  to  the  testator's  death.  3 
Barn.  A  Aid.  31.  So  if  an  obligation  be 
delivered  by  A.  to  C.  for  the  use  of  B.  it  is 
the  deed  of  A.  immediately;  but  B.  may 
refuse,  and  thereby  the  bond  will  lose  its 
force.  Dyer  49,  a. ;  3  Co.  Rep.  26,  b.  cited  1 
Salk.  301.  And  yet  it  seems  the 
283  obligor  cannot  plead  *non  est  factum 
(Tawe's  case,  Dyer  167,  b. ;  Butler  v. 
Baker,  3  Co.  Rep.  26,  b.)  which  clearly 
shews  that  the  bond  was  his  deed  and  only 
avoided  by  the  refusal.  So  if  a  deed  of 
gift  of  goods  and  chattels  be  delivered  to 
the  use  of  the  donee,  the  goods  and  chattels 
are  in  him  presently,  without  notice  or 
agreement ;  but  the  donee  may  make  refusal 
in  pais,  and  by  that  the  property  and  in- 
terest will  be  divested.     3  Co.  Rep.  26,  b. 

These  principles,  we  see,  are  drawn  from 
the  very  fountains  of  the  law.  They  have 
been  recently  recognized  and  very  fully 
stated  in  a  case  in  the  king's  bench,  which 
goes  the  whole  length  on  this  subject.  Doe 
e.  d.  Garnons  v.  Knight,  5  Bam.  &  Cres. 
671;  12  Eng.  Com.  Law  Rep.  351.  There  it 
was  decided  that  where  a  party  to  an  in- 
strument seals  it,  and  declares  in  the  pres- 
ence of  a  witness  that  he  delivers  it  as  his 
deed,  it  is  a  valid  and  effectual  deed  though 
he  keeps  it  in  his  own  possession,  there 
being  nothing  in  the  transaction,  except 
the  act  of  retention,  to  shew  that  the 
grantor  did  not  intend  it  to  operate  imme- 
diately; and  delivery  to  the  party  who  is 
to  take  by  the  deed,  or  to  any  person  for 
his  use,  is  not  essential.  It  is  also  decided 
in  the  same  case,  that  delivery  to  a  third 
person  for  the  grantee's  use  makes  the  deed 
effectual  from  the  instant  of  delivery,  al- 
though such  person  be  not  the  agent  of  the 
grantee. 

These  positions  appear  to  me  to  be  pecul- 
iarly applicable  to  deeds  which  have  their 
effect  from  the  statute  of  uses.  For  if  the 
grantor   seals,    acknowledges   and  delivers 
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(though  not  to  the  grantee  personally,  or 
to  his  agent)  a  deed  setting  forth  a  bargain 
and  sale  for  valuable  consideration,  that 
consideration  instantly  raises  a  use,  and 
the  statute  as  instantly  executes  the  pos- 
session to  that  use,  and  vests  the  estate  in 
the  bargainee,  with  or  without  his  assent, 
leaving  to  him,  indeed,  the  capacity  to 
avoid  it  as  his  pleasure  by  renouncing  it, 
either  by  reason  of  the  consideration 

284  being  fictitious,  or  the  Muties  it  im- 
poses  onerous  and  full  of  danger,  as 

in  the  case  of  a  deed  of  trust.  Such  too  I 
take  to  be  the  received  and  constant  prac- 
tice of  the  country.  Thousands  of  deeds 
have  been  executed  by  debtors  for  security 
of  their  creditors,  and  have  been  carried 
into  effect,  without  being  executed  by  the 
trustee.  Innumerable  deeds  of  conveyance 
in  the  form  of  indenture  have  been  made, 
and  are  now  on  record  in  our  courts,  which 
have  never  been  signed  by  the  grantees, 
their  acceptance  being  evinced  only  by 
taking  possession  and  other  acts  in  pais. 
There  is  no  instance  in  which  our  courts 
have  decided  such  deeds  to  be  incomplete 
and  ineffectual,  for  such  a  decision  would 
shake  every  title  in  the  commonwealth. 
Still  less  has  it  ever  been  deemed  neces- 
sary that  a  deed  of  trust  should  be  executed 
by  the  cestui  que  trust,  in  order  to  give 
validity  to  its  provisions.  The  instant  the 
legal  title  becomes  vested  in  the  trustee,  a 
trust  arises  in  behalf  of  those  in  whose 
favour  it  is  declared,  provided  there  be  a 
sufficient  consideration  to  sustain  it;  and 
from  that  moment  it  is  beyond  the  power 
of  the  grantor.  He  cannot  revoke  it,  nor 
can  he  even  extinguish  it  by  getting  a  re- 
conveyance ;  for  no  act  of  the  trustee  can 
affect  the  rights  of  the  cestui  que  trust.  If 
indeed  one  cestui  que  trust  renounces  the 
trust,  then  it  either  enures  solely  to  the 
benefit  of  the  rest,  or,  if  there  be  no  others, 
it  results  to  the  grantor.  But  until  the 
renunciation  is  made,  or  implied  from 
circumstances  to  be  made,  the  trust 
continues.  It  arises  without  any  act  on 
the  part  of  the  cestui  que  trust,  and  in  many 
instances  he  knows  nothing  of  it  until  a 
period  remote  from  the  date  of  its  creation. 
Years  indeed  may  intervene  (as  in  the  case 
of  shifting  and  contingent  limitations  by 
way  of  trust)  before  it  is  ascertained  who 
is  to  be  the  cestui  que  trust.  Who  is  to  ex- 
ecute the  deed  in  such  a  case?  What  would 
become  of  trusts  in  behalf  of  foreign 
debtors,  or  infant  wards,  or  femes  covert, 
or  infants  yet   unborn,  if  trusts  were 

285  revocable  at  any   time  before  *actual 
acceptance  by  the  cestui    que    trust? 

They  would  be  futile  and  nugatory.  We 
must  therefore  hold  that  the  execution  of 
the  deed  by  the  cestui  que  trust  is  not  nec- 
essary. We  must  hold  that  the  deed  is  good 
and  available  on  the  instant  of  its  execu- 
tion, and  that  it  can  only  be  avoided  by 
the  dissent,  express  or  implied,  of  the  ces- 
tui que  trust.  In  what  manner  that  dissent 
may  be  declared,  or  how  implied,  it  is  not 
necessary  here  to  say;  though  I  presume 
nothing  more  would  be  requisite  than  sim- 
ple evidence  of  the  fact  of  disclaimer. 

If  we  aoply  another  test  to  this  question, 
it  would  seem  equally  decisive.  The  trustee 
is  invested  with  the   legal  title.     That  title 


is  a  barrier  to  the  execution  upon  the  judg- 
ment at  law.  The  creditor  cannot  sue  out 
his  elegit  with  effect :  .  he  is  driven  to 
equity  for  relief.  He  has  then  but  an 
equity.  But  the  creditor  for  whose  benefit 
the  trust  is  created  has  an  equity  also,  and 
it  is  prior  to  that  of  the  judgment  creditor. 
He  therefore  has  a  preferable  right  to  de- 
mand that  the  legal  title  shall  be  made 
available  for  his  relief.  For  a  court  of 
equity  would  never  permit  the  debtor  to  re- 
tract the  declaration  of  trust  in  favour  of 
his  creditor,  until  it  was  renounced  by  the 
creditor  himself;  nor  would  it  refuse  to 
compel  the  execution  of  the  trust  in  his 
favour,  whenever  he  should  choose  to  assert 
his  rights.  He  must  therefore  have  an 
equity ;  an  equity  arising  out  of  and  coeval 
with  the  deed,  and  therefore  prior  to  the 
subsequently  acquired  judgment  of  his  ad- 
versary. 

The  American  authorities  upon  this  sub- 
ject are  somewhat  variant,  but  the  great 
majority  of  them  concur  in  principles  fatal 
to  the  pretensions  of  the  appellant.  Some 
hold,  that  where  a  deed  is  beneficial  to  the 
grantee,  his  assent  will  be  presumed  until 
the  contrary  appears.  2  Conn.  Rep.  633; 
North  V.  Turner,  9  Serg.  &  Rawle  244; 
Grey  v.  Hill,  10  Id.  436;  Smith  v.  The  Bank 
of  Washington,  5  Id.  318;  Wilt  v.  Frank- 
lin, 1  Binney  502.  Some  declare  that 
286  the  subsequent  assent  of  *the  grantee 
renders  the  deed  good  by  relation.  7 
Peters  609;  2  Gallison  557.  And  this  would 
seem  conformable  with  the  doctrine  as  to 
an  escrow,  where  the  second  delivery  relates 
back  to  the  first  and  avoids  all  mesne  acts. 
It  sasms  to  have  very  generally  prevailed 
in  relation  to  assignments  for  the  benefit 
of  creditors,  whose  subsequent  assent  has 
been  deemed  sufficient  to  give  effect  to  the 
deed  ab  initio.  9  Mass.  Rep.  307;  13  Johns. 
Rep.  285;  Marbury  v.  Brooks,  7  Wheat.  556; 
Brooks  V.  Marbury,  11  Wheat.  78;  Nicoll  v. 
Mumford,  4  Johns.  Ch.  Rep.  529. 

The  learned  counsel  however  has  cited 
some  cases  from  the  decisions  in  Westmin- 
ster hall,  which  seem  contra,  and  must  there- 
fore be  examined.  The  first  of  them,  and 
that  which  has  served  as  the  authority  for 
the  others,  is  that  of  Walwyn  v.  Coutts, 
which  is  briefly  stated  in  3  Merivale  707,  and 
is  to  be  found  fully  reported  in  3  Simons  14 ; 
5  Cond.  Eng.  Ch.  Rep.  7.  In  that  case  the 
duke  of  Marlborough  conveyed  his  estates 
to  trustees,  for  the  purpose  of  paying  off 
the  debts  of  his  son  the  marquis  of  Bland- 
ford,  and  certain  annuities  granted  by  the 
son,  but  no  debts  of  his  own.  The  an- 
nuitants were  no  parties  to  the  deed ;  and 
the  duke  and  his  son  afterwards  joined  in 
executing  other  deeds  varying  the  former 
trusts.  The  motion  was  on  the  part  of  the 
annuitants,  for  an  injunction  to  the  pro- 
ceeding under  the  subsequent  deeds.  It  was 
refused ;  but  the  reasons  of  the  court  are  not 
given.  Certain  it  is  that  much  difficulty 
exists  in  reconciling  this  case  with  those  of 
Ellison  V.  Ellison,  6  Ves.  656,  and  Pulvertoft 
V.  Pulvertoft,  18  Ves.  84.  In  the  first  of 
these  cases  lord  chancellor  Eldon  said  that 
even  if  the  parties  had  been  pure  volun- 
teers, and  not  a  wife  and  children,  they 
might  have  filed  their  bill  on  the  ground  of 
their  interest  in  the  instrument  in  question. 
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making  the  tmstees  and   the   grantor  par- 
ties.    He  took  the  distinction   to  be»  **that 
if  yon   want    the   assistance   of   the   court 
to  constitute   you   a  cestui  que  trust, 

287  *and  the  instrument  is  voluntary,  you 
shall  have  no  aid ;  as  upon  a  covenant 

to  transfer  stock,  if  it  rests  in  covenant, 
and  is  purely  voluntary,  the  court  will  not 
execute  that  voluntary  covenant:  but  if 
the  party  has  completely  transferred  the 
stock,  though  it  is  voluntary,  yet  the  legal 
conveyance  being  effectually  made,  the 
equitable  interest  will  be  enforced  by  the 
court.  The  actual  transfer  constitutes 
the  relation  between  trustee  and  cestui  que 
trust,  though  voluntary  and  without  good 
or  meritorious  consideration ;  and  the  court 
would  execute  it  against  the  trustee  and 
author  of  the  trust."  The  case  of  Pul- 
vertoft  V.  Pulvertoft,  18  Ves.  84,  98,  pro- 
jceeds  upon  a  concessum  of  the  same 
principles.  Now  I  cannot  perceive  how  the 
case  of  Walwyn  v.  Coutts  can  be  reconciled 
with  these  cases:  for  in  that  case  there 
was  a  trust  created  which,  upon  the  princi- 
ple of  the  other  cases,  could  not  be  retracted 
or  defeated,  except  by  a  sale  to  a  purchaser 
for  valuable  consideration ;  which,  accord- 
ing to  the  english  decisions,  avoids  a  pre- 
vious voluntary  conveyance.  In  Garrard 
V.  Lord  Lauderdale  indeed  (3  Simons  1 ;  5 
Cond.  Eng.  Ch.  Rep.  1),  the  vice  chancellor 
attempts  to  reconcile  them,  but  to  my  mind 
not  satisfactorily.  We  shall  presently  see 
in  what  manner  he  does  it.  At  present  it 
may  be  remarked  that  the  order  in  Walwyn 
V.  Coutts  seems  to  have  been  made  without 
having  been  much  considered,  or  the  rea- 
sons of  lord  Eldon  would  have  appeared  in 
the  report  of  the  case.  Whether  he  reviewed 
the  cases  of  Ellison  v.  Ellison  and  Pul- 
vertoft V.  Pulvertoft,  does  not  appear. 

This  case  of  Walwyn  v.  Coutts,  however, 
is  the  foundation  on  which  the  other  cases 
rest.  The  first  of  them  is  Garrard  v.  Lord 
Lauderdale,  3  Simons  1.  There  it  was  de- 
cided, upon  the  authority  of  Walwyn  v. 
Coutts,  that  a  conveyance  by  a  debtor  to 
trustees  for  payment  of  scheduled  creditors, 
who  do  not  execute  the  deed  or  conform  to 
its  terms,  cannot  be  enforced  by  the  cred- 
itors.    Now  Walwyn  v.  Coutts  decides 

288  no  such    principle.    The  ^grantor  in 
that  case    (the  duke  of  Marlborough) 

did  not  make  the  conveyance  for  the  pay- 
ment of  his  own  debts,  but  to  pay  the  debts 
of  his  son.  It  was  therefore  strictly  a  vol- 
untary conveyance  on  his  part,  in  behalf  of 
his  son  and  his  son's  creditors,  from  whom 
no  consideration  moved  to  him.  Admitting 
therefore  his  power  to  revoke  that  voluntjiry 
conveyance,  shall  it  be  inferred  that  he 
would  have  had  the  power  of  revocation,  if 
the  deed  had  been  in  favour  of  his  own 
creditors  for  the  payment  of  his  own  debts, 
and  therefore  founded  on  a  most  meritorious 
and  valuable  consideration?  It  would  seem 
not;  for  on  the  first  supposition,  he  was 
only  resuming  what  he  had  imperfectly 
given  ;  whereas,  on  the  second,  he  was  at- 
tempting to  resume  what  he  had  in  fact 
paid  away  to  bona  fide  creditors.  The  de- 
cision of  lord  Eldon  does  not  therefore,  in 
this  view,  justify  that  of  vice  chancellor 
Shadwell.  But  the  vice  chancellor  seems 
to  think  that  the  marquis  of  Blandford  was, 


in  the  second  deed,  dealing  with  his  own 
property,  and  had  a  right  to  pay  his  own 
creditors  as  he  thought  proper.  This  ap- 
pears to  me,  first,  to  be  a  mistake  of  the 
fact;  for  the  trustees,  after  paying  the 
debts,  were  to  stand  seized  to  the  use  of 
the  father  for  life,  with  only  a  remainder 
to  the  son  in  fee.  But  suppose  the  whole 
estate  in  him,  subject  to  the  trusts;  what 
power  could  he  have  over  trusts  created  not 
by  himself  but  by  another,  and  not  out  of 
his  own  property  but  the  property  of  that 
other?  Taking  as  he  did  under  that  deed, 
he  must  have  taken  subject  to  its  provisions 
and  to  the  trusts  which  it  declared.  He 
could  have  no  right  to  revoke  those  trusts, 
whatever  might  be  the  rights  of  his  father. 
Revocation  can  never  be  predicated  of  one 
who  did  not  himself  make  the  grant.  Lord 
Eldon,  then,  could  have  proceeded  on 
no  such  solecism,  but  must  hdve  acted  on 
the  supposed  power  of  revocation  in  the 
father,  because  the  trust  being  voluntary 
he  might  vary  it  as  he  pleased.  This, 
however  inconsistent  with  Ellison  v. 

289  Ellison,      is     at    *least    intelligible; 
while,  on  the  other   hand,    it   is  not 

comprehensible  upon  what  principle  the 
son  could  revoke  a  deed  made  by  the  father 
for  the  benefit  of  the  son's  creditors. 

The  next  case  is  that  of  Acton  v.  Wood- 
gate,  2  Mylne  &  Keene  492;  8  Cond.  Eng. 
Ch.  Rep.  97,  which  was  decided  upon  the 
authority  of  Walwyn  v.  Coutts,  find  Garrard 
V.  Lord  Lauderdale;  and  if  they  are  over- 
thrown, it  is  without  any  just  foundation. 

The  case  of  Page  v.  Broom,  4  Russ.  6,  is 
the  last  to  be  considered.  It  is  stated  in 
the  abstract  of  the  case  that  where  a  debtor, 
by  deed  poll,  directs  (inter  alia)  the  receiver, 
of  the  rents  of  his  estate  to  keep  down  the 
interest  of  a  debt,  the  direction  does  not 
create  a  trust  in  favour  of  the  creditor,  if 
it  be  without  consideration  and  without  the 
privity  of  the  creditor.  Upon  looking  into 
the  case,  I  can  find  nothing  to  justify  this 
report  of  its  principles.  It  is  exceedingly 
complicated  in  its  facts,  and  does  not  seem 
to  me  to  be  very  clearly  stated.  From  what 
appears,  I  should  take  it  that  the  deed  ^11 
was  not  held  inefficient  at  all.  Nothing  is 
said  of  its  being  without  consideration  or 
privity  of  the  creditor;  but  because  it  was 
inferiour  to  the  lien  of  another  creditor's 
mortgage,  it  was  postponed  to  that  lien. 
Admitting  however  that  the  case  was  de- 
cided according  to  the  abstract,  yet  it  can 
have  no  influence  upon  this  case.  The  es- 
tate being  alreadyin  trustees,  and  the  legal 
title  out  of  the  grantor,  the  <!'eed  poll  may 
have  been  considered  in  the  light  of  a  power 
of  attorney  revocable  at  the  will  of  the 
maker,  or  of  an  order  upon  a  particular 
fund  not  passed  into  the  hands  of  the 
drawee,  and  therefore  not  operating  an 
equitable  assignment  of  the  fund.  The 
deed  appears  to  have  been  a  mere  direction 
to  the  trustees  to  apply  the  surplus  to  that 
particular  debt.  It  did  not  pass  the  legal 
title,  for  that  was  already  in  the  trustees. 
Nor  did  it  pass  an  equitable  interest, 

290  for  there  was    no   decisive  *eyidence 
upon  its  face  of   its   intending  to  do 

so.  It  was,  at  most,  equivocal.  It  might 
have  been  designed  either  as  matter  of 
contract,  in  which  case  there   would,  upon 
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the  priactples  I  have  advanced,  have  been 
an  irrevocable  trust ;  or  it  might  have  been 
intended  as  a  mere  arrangement  of  the 
maker's  funds,  and  of  course  subject  to  be 
changed  at  pleasure.  Which  was  it?  Its 
features  strongly  indicated  the  latter.  For 
the  instrument  was  a  deed  poll  for  the  di- 
rection of  the  trustees,  to  which  the  cred- 
itor was  not  party  or  even  privy,  and  in  its 
form  it  was  a  mere  direction  to  the  re- 
reivers  to  pay  surpluses  towards  the  dis- 
charge of  the  particular  debt,  instead  of 
being  an  authority  to  the  creditor  to  demand 
them.  Such  an  instrument  may  well  have 
been  regarded  as  no  contract  with  the  cred- 
itor, but  a  mere  direction  to  the  trustees. 
In  this  view  of  the  subject,  it  is  clear  that 
the  case  of  Page  v.  Broom  does  not  decide 
our  case.  For  here  there  was  an  express 
trust  in  behalf  of  the  creditors. 

Upon  the  whole,  therefore,  I  am  of  opin- 
ion that  the  trust  deed  in  this  case  (unless 
it  was  fraudulent  in  fact  or  in  law)  was 
valid ;  that  it  passed  the  legal  title  to  the 
trustees,  thereby  intercepting  the  lien  of 
the  judgment ;  that  the  judgment  lien  thus 
became  a  mere  equity,  and  that  it  was  sub- 
sequent and  therefore  inferiour  to  the  equity 
of  the  creditors,  which  attached  upon  the 
execution  of  the  deed.  Let  us  next  enquire 
whether  there  was  any  thing  fraudulent  in 
the  deed  itself. 

I  have  already  said,  I  can  see  no  evidence 
of  actual  fraud  in  this  case.  Is  there  any 
thing  in  the  deed  which  renders  it  fraudu- 
lent in  contemplation  of  law? 

The  first  objection  is  to  the  preference  of 
creditors ;  which  has  been  already  examined 
and  overruled. 

Next  it  is  said  that  the  deed  was  a  fraud 
upon  the  creditors  generally,  because  it  de- 
manded a  general  release  of  the  whole  debt 
of  each  creditor,  upon  payment  of  a  part. 
On  this  subject  a  distinction  has  been 
291  made  *in  the  cases,  between  the  con- 
veyance of  the  whole,  and  the  con- 
veyance of  part  only  of  the  debtor's 
property,  upon  condition  that  the  creditors 
should  compound,  and  accept  a  part  of  their 
debts,  and  give  a  release  for  the  residue. 
The  former  is  considered  admissible  and 
valid,  the  latter  as  oppressive  upon  the 
creditors,  and  as  fraudulent  and  pernicious 
in  its  tendencies.  Seaving  v.  Brinkerhoff, 
5  Johns.  Ch.  Rep.  332.  The  english  cases 
are  all  founded  upon  the  concessum  of  the 
principle  that  such  compositions  are  lawful, 
where  the  party  has  conveyed  the  whole  of 
his  property,  and  there  is  no  concealment 
or  underhand  agreement  with  particular 
creditors.  Cockshott  v.  Bennett,  2  T.  R. 
763;  Jackson  v.  Lomas,  4  T.  R.  166.  Such 
compositions  are  in  the  spirit  of  the  bank- 
rupt laws,  and  cannot  therefore  be  branded 
with  the  imputation  of  fraud.  ^'Humanity 
and  policy,"  says  the  chief  justice  of  the 
United  States,  **  plead  so  strongly  in  favour 
of  leaving  the  product  of  his  future  labour 
to  the  debtor  who  has  surrendered  all  his 
property,  that  in  every  commercial  country 
known  to  us,  except  our  own,  the  principle 
is  esta blished  by  law. ' '  (He  means  that  the 
principle  is  established  by  statute  law,  and 
compulsory.)  **This  furnishes  a  very  im- 
]>08ing  argument  against  its  being  a 
fraud."     Brashear  v.    West    Ac,    7  Peters 


615.  It  is  difficult  indeed  to  imagine  on 
what  principle  the  right  of  composition,  by 
the  assent  of  the  creditors,  can  be  con- 
tested, if  the  right  of  preference  be  con- 
ceded. He  who  gives  up  his  all,  and  who, 
in  doing  so,  has  a  right  to  pay  one  in  ex- 
clusion of  others,  cannot  justly  be  charged 
with  fraud,  because  he  prefers  those  who 
humanely  surrender  all  claim  to  his  future 
labours.  To  set  aside  such  preference  aa 
fraudulent,  is  to  deny  the  right  to  prefer, 
which  on  all  hands  is  conceded.  Accord- 
ingly such  agreements,  if  executed,  are 
acknowledged  to  be  valid  and  binding. 
Heathcote  v.  Crookshanks,  2T.  R.  24;  Lynn 
V.  Bruce,  2  H.  Black.  317.  But  is  not  less 
true,  that  if  they  are  of  only   part  of 

292  *the    debtor's  property,   the  transac- 
tion is  oppressive  upon  the  creditors 

and  fraudulent.  A  debtor  is  bound  by  duty 
to  devote  the  whole  of  his  property  to  the^ 
satisfaction  of  his  creditors'  demands.  7* 
Peters  614.  He  can  have  no  right,  while 
he  is  full  handed,  to  extort  from  them  a  re- 
lease of  part  of  their  just  claims.  ''Such 
release  is  not  voluntary  on  their  part,  and 
it  is  without  any  other  consideration,  than 
the  apprehension  that  by  noncompliance 
they  may  lose  their  whole  demands.  It  is 
induced  by  the  necessity  arising  from  the 
certainty  of  being  postponed  to  all  those 
creditors  who  accept  the  terms  by  giving  a 
release.  It  is  not  therefore  voluntary."  7 
Peters  615.  It  is  a  contrivance  on  the 
debtor's  part  to  protect  and  secure  a  part 
of  his  property  from  his  creditors,  and  is 
therefore  distinctly  in  conflict  with  that 
statute  which  avoids  every  contract  or  con- 
veyance of  a  debtor,  contrived  of  purpose 
to  hinder,  delay  or  defraud  his  just  cred- 
itors. He  may  protect  his  person  indeed  by 
a  fair  composition,  and  a  surrender  of  all 
his  property,  but  he  cannot  protect  a  part 
of  that  property  by  giving  up  another  part. 
Such  an  attempt  is  fraudulent  and  void.  5 
Johns.  Ch.  Rep.  332. 

In  this  case,  however,  I  think  the  deed 
essentially  complies  with  the  requirements 
of  the  law.  The  bill  itself  states  that  it 
conveyed  the  whole  property  of  the  debtor, 
and  the  character  of  the  instrument  confirms 
the  statement.  It  is  therefore  unassailable 
on  the  ground  just  examined. 

Next  it  is  said  that  the  deed  is  fraudulent 
because  of  the  reservation,  out  of  the  trust 
fund,  of  the  small  sum  of  350  dollars,  for 
the  purpose  of  paying  some  ''small  debts  of 
high  honorary  obligation,  not  then  liqui- 
dated or  ascertained."  This  reservation, 
for  so  laudable  a  purpose,  out  of  the  avails 
of  a  very  large  and  valuable  estate,  cannot, 
I  think,  be  void  in  itself;  but  I  feel  assured 
that  it  cannot  render  the  deed  void  as  to 
the  creditors  who  are  secured    by  it. 

293  So  too  with  respect  to  *the  shares  of 
those  who  should  refuse  the  composi- 
tion. It  is  provided  indeed  that  the  sur- 
plus, if  any,  after  paying  o£f  those  who 
accept  the  deed,  shall  be  repaid  to  the 
grantor;  but  until  all  who  accept  are  fully 
paid,  he  is  to  get  nothing.  In  this  respect 
the  case  differs,  I  think,  from  Hyslop  v. 
Clarke,  14  Johns.  Rep.  458,  and  Austin  v. 
Bell,  20  Id.  442.  For  here  the  pro  rata 
shares  of  those  who  come  into  the  compo- 
sition are  to  be  increased,  whereas  in  those 
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cases  it  was  otherwise.  In  the  first,  the 
refusal  of  any  vacated  the  trust  as  to  all ; 
and  in  the  last  the  shares  or  proportions  of 
those  refusing  were  to  be  paid  to  the 
grantor  himself,  and  were  not  to  go  to  in- 
crease the  dividend  of  those  who  should 
come  into  the  composition ;  and  this  is  a 
material  ground  of  the  court's  opinion. 
See  page  £^.  Such  also  was  the  case  of 
Burd  V.  Smith,  4  Dall.  76.  But  be  this  as 
it  may,  I  cannot  agree  that  all  the  creditors 
are  to  lose  the  benefit  of  this  security  for 
the  payment  of  their  debts,  because  an  im- 
proper provision,  deemed  fraudulent  by 
construction  of  law,  has  been  inserted  in 
the  deed.  I  am  aware  that  a  distinction  has 
been  taken  and  sustained  in  some  cases, 
between  a  deed  avoided  by  statute,  and  one 
which  is  only  constructively  fraudulent 
upon  equitable  principles.  14  Johns.  Rep. 
458;  20  Id.  442.  But  I  think  there  is  an- 
other distinction.  Where  a  deed  is  made 
for  the  security  of  various  creditors,  whose 
claims  are  distinct  and  unmingled  with 
each  other,  and  where  part  are  illegal  and 
fraudulent,  and  another  part  are  fair  and 
untainted  with  fraud,  the  security  shall  not 
be  avoided  as  to  the  latter,  provided  they 
have  given  no  aid,  in  any  way,  to  the  con- 
coction of  the  fraud.  A  deed  of  that  char- 
acter ought  to  be  considered  distributively, 
and  while  it  is  avoided  in  part,  it  should 
be  effectuated  as  far  as  it  is  good.  If  it 
were  otherwise,  then  a  deed  of  trust  to  se- 
cure the  payment  of  99  just  debts  would  be 
avoided  by  the  fact  that  the  hundredth  was 

for  usury  or  gaming ;  for  the  statute 
294      has  ^declared  all  gambling  or  usurious 

securities  to  be  void.  This  cannot 
be:  and  accordingly  this  court  in  the  case 
of  Kemper  v.  Kemper  &c.,  3  Rand.  8,  decided 
that  where  the  transaction  is  of  such  a 
nature  that  the  good  consideration  can  be 
separated  from  the  bad,  the  court  will  sep- 
arate them,  and  consider  the  deed  valid  so 
far  as  it  is  entirely  distinct  from  and  un- 
affected by  the  illegal  consideration.  So 
in  Skipwith  v.  Strother  Ac,  3  Rand.  214, 
where  part  of  a  bond  was  for  gaming:  and 
so  in  Fleetwood  v.  Jansen,  2  Atk.  467,  there 
cited,  a  mortgage,  in  part  of  money  lost  at 
play,  was  avoided  as  to  that,  but  held  as 
security  for  what  was  justly  due.  I  am 
aware  indeed  that  in  Garland  v.  Rives  the 
deed  was  avoided  in  toto;  but  there  a  gross 
fraud  was  committed  upon  the  creditor,  and 
the  case  affords  no  precedent  for  the  case 
at  bar.  But  even  in  that  case  judge  Green 
admits  that  a  deed  may  be  good  as  to  part 
of  the  grantees,  and  void  as  to  others.  4 
Rand.  309.  As  where  a  deed  is  made  to  se- 
cure a  just  debt,  and  the  equity  of  redemp- 
tion is  reserved  to  a  stranger  or  to  the 
family  of  the  debtor;  such  a  deed  would  be 
valid  as  to  the  creditor,  but  void,  in  respect 
to  other  creditors,  as  to  the  reservation  of 
the  equity  of  redemption.  Ibid.  So  here, 
the  deed  is  truly  of  no  effect  as  to  other 
creditors  in  so  far  as  the  surplus  goes,  but 
it  is  valid  and  available  as  a  security  to  the 
creditors  specified,  and  those  assenting  to 
the  composition. 

Next  it  is  said  that  the  creditors  are  de- 
layed by  this  deed.  This  objection  admits 
of  a  like  answer  with  the  last.  But  it  may 
be   added   that  a    like  objection  was  made 


and  overruled  in  the  case  in  the  supreme 
court  of  the  United  States,  already  cited. 
7  Peters  615.  It  was  carefully  considered 
by  the  court,  who  felt  its  force.  But  the 
chief  justice  observed  that  **the  property  is 
not  entirely  locked  up.  A  court  of  equity 
will  compel  the  execution  of  the  trust,  and 
decree  what  may  remain  to  those  creditors 
who  have  not  acceded  to  the  deed.*' 
295  *He  then  proceeds  to  examine  the 
Pennsylvania  decisions  upon  the 
point,  and  though  he  obviously  felt  a  diflR- 
culty,  yet  he  followed  them  in  affirming  the 
validity  of  the  deed.  I  am  not  aware  of 
any  material  difference  between  the  law  of 
Pennsylvania  and  that  of  Virginia  on  thfs 
sut^ject,  and  I  therefore  incline  to  think  the 
cases  are  entitled  to  some  respect.  But  I 
acknowledged  that,  independent  of  them, 
I  cannot  believe  that  a  mortgage  or  deed  of 
trust  is  void  because  the  mortgagor  or 
debtor,  after  providing  for  the  payment  of 
the  debt,  declares  the  residue  to  be  for  his 
own  use.  Such  is  the  ordinary  course  of 
all  transactions  of  that  kind,  and  to  im- 
peach them  would  be  to  avoid  every  mort- 
gage or  security  given  by  an  embarrassed 
debtor. 

I  have  now  waded  through  all  the  ques- 
tions in  the  case,  save  one;  and  in  that 
only  do  I  find  error.  I  think  it  very  clear 
that  the  appellant  had  a  right  to  an  account 
of  the  trust  fund,  and  to  the  payment  of 
his  debt  out  of  the  surplus,  if  any,  after 
satisfying'the  scheduled  creditors  and  those 
who  acceded  to  the  composition.  I  am  of 
opinion,  therefore,  to  reverse  the  decree, 
and  send  the  cause  back  for  an  account  and 
further  proceedings. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings.  » 
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♦Harrison  v.  Wortham  &  M'Gruder. 

April,  1887,  Riclimond. 


(Present  Tuckbb,  P.,  and  Cabell  and  Pabkbr,*  J.) 
(Absent  Bbooki  and  BROCKBNBBouGH.t  J.) 

Set-Offf— Claim  to  Unliquidated  Damairest— Case  at  Bar. 

—A  debtor  draws  and  delivers  to  his  creditor  an 
order  on  a  third  person,  payable  at  sisrbt.  and 
directs  the  amount,  when  received,  to  be  placed 
to  the  credit  of  his  account:  the  creditor,  with- 
out the  knowledire  or  assent  of  the  drawer,  takes 
the  drawee's  acceptance  payable  at  60  da:  s,  and 
before  the  expiration  thereof  the  acceptor  dies 
Insolvent:  Held,  the  drawer's  claim  aflrainst  his 
creditor  on  account  of  the  draft  Is  a  claim  to  unliq- 
uidated and  uncertain  damasres  for  the  failure  to 
collect  it.  and  cannot  be  allowed  as  a  set-off  In  a 
suit  brouarht  by  the  creditor  to  recover  his  orlarl- 
nal  demand  aarainst  the  drawer. 
Arbitration  and  Awards  -What  SetOtf  Should  Be  Re- 
Jected  by  Arbitrator.— a  reference  to  arbitration 
in  a  pending  suit  submits  all  matters  of  difference 
between  the  parties  In  that  suit:  the  suit  is  an 
action  of  indebitatus  assumpsit,  in  which  the 
defendant  has  pleaded  non  assumpsit  and  filed 
notice  of  set-off;  but  the  ground  on  which  the 
set-off  is  claimed  merely  entitles  the  defendant  to 
an  action  for  unliquidated  damages:  Held,  as  the 
matter  of  the  set-off  would  not  have  availed  upon 


♦Judge  Parker  took  his  seat  In  the  court  of  ap- 
peals on  the  18th  of  March  1897:  but  of  the  cases 
reported  in  this  volume,  this  Is  the  first  which  was 
argued  before  him. 

tJuDGE  Droc'kbnbroug^  decided  the  cause  In  the 
superlour  court. 

tThe  principal  case  Is  cited  in  B.  &  O.  R.  R.  Co.  v. 
Jameson.  18  W.  Va.  844. 

$See  generally,  monographic  note  on  "Arbitration 
and  Award"  appended  to  Bassett  v.  Cunningham.  9 
Gratt.  684. 
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a  trial  of  the  Issae  in  court,  the  arbitrator  did 
riffbt  to  disallow  it  for  that  reason. 

Wortham  &  M'Gruder  had  two  saits 
against  Nathaniel  Harrison  in  the  superiour 
court  of  Henrico.  One  was  an  action  of 
debt  on  a  single  bill,  in  which  payment 
was  pleaded;  the  other  an  action  of  as- 
sumpsit, in  which  the  plea  was  non  as- 
sumpsit. The  defendant,  according  to  the 
act  of  assembly,  filed  with  his  plea  a  state- 
ment of  the  nature  of  the  payments  and 
set-offs  which  he  desired  to  prove. 

In  this  state  of  pleadings,  the  two  suits 
were    referred    to    arbitration.      The 

297  rec^d  stated  that  the  parties,  by  *their 
attorneys,      mutually    submitted    all 

matters  of  difference  between  them  in  these 
suits  to  the  final  determination  of  Holden 
Rhodes  and  Herbert  A.  Claiborne,  gentle- 
men, and  agreed  that  their  award,  or  the 
award  of  such  person  as  they  should  choose 
for  an  umpire  thereupon,  should  be  made 
the  judgment  of  the  court ;  and  the  same 
was  ordered  accordingly. 

The  arbitrators  reported,  that  having 
heard  the  parties  and  maturely  considered 
the  evidence  by  them  produced,  they  found 
the  following  facts,  either  admitted  by  the 

?arties,  or  proved  to  their  satisfaction,  viz. 
'hat  the  defendant,  being  indebted  to  the 
plaintiffs  on  the  10th  February  1828  in  the 
sum  of  176' dollars  37  cents,  by  single  bill 
dated  June  the  19th  1827  and  payable  on 
demand  (which  forms  the  subject  of  the 
suit  first  mentioned)  and  in  the  further 
sum  of  85  dollars  80  cents  with  interest 
from  7th  December  1827,  for  goods  furnished 
to  him  between  the  19th  June  1827  and  the 
10th  February  1828,  and  in  the  further  sum 
of  65  dollars  90  cents  with  interest  from  1st 
April  1^27,  for  goods  furnished  to  Martha 
W.  Harrison  on  the  credit  of  the  defendant 
(which  two  last  sums  form  the  subject  of 
the  other  suit),  did,  on  the  said  10th  Feb- 
ruary 1828,  draw  a  draft  or  inland  bill  of 
that  date,  in  favour  of  the  plaintiffs,  on 
Jerman  Baker  then  of  Richmond  city,  for 
155  dollars,  without  time  of  payment  men- 
tioned therein,  and  so  payable  at  sight; 
which  draft  the  defendant  inclosed  to  the 
plaintiffs  in  a  letter  of  the  same  date,  di- 
recting the  money,  when  received,  to  be 
placed  to  his  credit  with  them.  That  the 
plaintiffs  received  the  letter  and  draft  in 
due  course  of  mail,  and  duly  presented  the 
draft  to  the  drawee,  who,  on  the  15th  of 
February  1828,  accepted  the  same  in  writ- 
ing, payable  at  60  days.  That  the  plain- 
tiffs put  the  draft  into  bank  for  collection, 
and  it  was  protested  for  nonpayment  on 
the  18th  of  April  1828.  That  late  in  March 
1828  the  drawee  died  insolvent.     That 

298  on  or  about   the   4th   of  *April    1828, 
the  plaintiffs*  clerk  presented   to    the 

defendant,  for  a  settlement  by  note,  a  writ- 
ten statement  of  their  account  against  him, 
not  mentioning  the  said  draft  or  single 
bill,  or  the  particulars  of  their  demand,  but 
merely  referring  to  and  stating  the  amount 
of  a  former  account,  rendered  on  the  7th  of 
December  1827,  in  which  the  said  single 
bill  was  comprised;  and  that  on  the  pres- 
entation aforesaid  the  defendant  declined 
giving  his  note,  saying  he  would  be  in 
town  again  in  a  short  time,  and  would  pay 
the  account. 


The  report  of  the  arbitrators  then  pro- 
ceeds as  follows :  **  Whether  the  defendant 
examined  the  account  so  presented,  or 
whether  the  amount  was  mentioned  to  him, 
does  not  appear  to  us.  Nor  does  it  appear 
to  us  that  any  thing  was  then  said,  to  or 
by  him,  of  the  draft  aforesaid,  or  that  he 
then  bad  received  notice  or  had  knowledge 
of  the  presentment  of  the  draft,  of  the 
terms  of  acceptance,  of  its  nonpayment,  or 
of  its  deposit  in  bank.  Sometime  after- 
wards, and  after  the  draft  was  protested  for 
nonpayment,  when  applied  to  for  a  settle- 
ment of  the  account,  the  defendant  claimed 
credit  for  the  amount  of  the  draft. 

And  upon  the  facts  aforesaid  we  differ  in 
opinion;  one  of  us,  viz.  Holden  Rhodes, 
being  of  opinion  that  the  said  defendant 
should  have  credit  for  the  amount  of  the 
said  draft,  to  be  applied  in  discharge  of 
the  said  open  account  at  the  time  of  the 
presentment  of  the  said  draft  by  the  plain- 
tiffs to  the  drawee,  viz.  February  15,  1828, 
which  would  then  leave  a  balance  due  to 
the  plaintiffs,  on  the  said  open  account,  of 
1  dollar  9  cents  with  interest  from  the  same 
time;  that  the  suit  founded  on  the  said  open 
account  should  be  dismissed  at  the  costs  of 
the  plaintiffs,  the  said  balance  of  1  dollar 
9  cents  being  applied  in  reduction  of  the 
costs  to  be  adjudged  to  the  defendant 
therein ;  and  that  the  plaintiffs  should  have 
judgment  for  the  amount  claimed  by  them 
in  the  first  mentioned  suit,  with  in- 
299  terest  and  costs.  And  the  other  *of 
us,  viz.  Herbert  A.  Claiborne,  being 
of  opinion  that  it  was  also  in  proof  that  the 
plaintiffs  were  in  the  habit  of  receiving 
drafts  and  other  claims  trom  their  country 
customers,  for  collection,  and  that  their 
general  rule  was  not  to  apply  such  claims, 
but  the  money  arising  thereupon  when  col- 
lected, to  the  credit  of  their  accounts 
against  such  country  customers,  is  there- 
fore, under  all  the  circumstances  of  the 
case,  led  inevitably  to  the  conclusion  that 
the  said  draft  was  never  considered  by  the 
plaintiffs  as  a  payment;  that  the  defendant 
himself,  at  the  time  it  was  sent,  did  not 
consider  the  draft  as  a  payment,  and  never 
thought  of  contending  for  it  as  such,  till 
after  the  death  of  Jerman  Baker  and  the 
insolvency  of  his  estate  had  become  noto- 
rious; and  therefore  that  the  said  draft 
should*  be  rejected  as  a  payment:  that  the 
plaintiffs  should  have  judgment  for  the 
principal,  interest  and  costs  in  the  first 
mentioned  suit;*  and  in  the  second  suit,  for 
151  dollars  70  cents,  with  interest  on  65  dol- 
lars 90  cents  part  thereof  from  the  1st  of 
April  1827  till  paid,  and  with  interest  on  85 
dollars  80  cents  the  residue  thereof  from 
the  7th  of  December  1827  till  paid,  and  the 
costs. 

Wherefore  we  the  arbitrators  aforesaid, 
not  being  able  to  agree  upon  any  award  be- 
tween the  said  parties,  choose  and  appoint 
Conway  Robinson  esq.  as  umpire  to  de- 
termine between  the  parties  aforesaid,  in 
pursuance  of  the  order  aforesaid.'* 

The  award  of  the  umpire  was  as  follows: 
**  Upon  the  facts  reported  by  the  arbitrators, 
the  question  is  presented  whether  the  de- 
fendant is  entitled  to  make  a  discount 
against  the  demand  of  the  plaintiffs,  of  the 
bill   on    Jerman    Baker,    mentioned  in  the 
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report  of  the  said  arbitrators.  If  he  is  so 
entitled,  it  is  because  his  discount  is  in  the 
nature  of  a  payment,  or  is  the  proper  sub- 
ject of  a  set-off. 

I  think  it  is  very  clear  that  the  bill  was 
not  offered  nor  received  in  payment 
(pro  tan  to)  of  a  previously  existing 
300  *debt;  but  the  money,  when  received, 
was  to  be  placed  to  the  credit  of  the 
defendant.  The  money  was  never  received ; 
and  it  cannot  be  regarded  as  a  payment  on 
the  part  of  the  defendant. 

The  other  and  more  diflBcult  enquiry  is 
whether  the  defendant  has  any  claim 
against  the  plaintiffs,  arising  out  of  the 
bill,  which  can  be  made  the  subject  of  a 
set-off  in  these  suits ;  and  the  answer  to 
this  enquiry  depends  upon  several  ques- 
tions, which  will  now  be  considered  in  their 
proper  order. 

1.  Did  the  plaintiffs  ever  make  themselves 
liable  on  account  of  the  bill?  I  think  they 
did.  Although  they  did  not  receive  it  in 
payment,  yet  they  took  it  to  be  collected  in 
the  usual  method  of  business,  and  that 
method  ought  to  have  been  pursued.  It 
was  not  pursued.  The  bill,  according  to  its 
legal  effect,  was  a  bill  payable  at  sight ; 
and  the  plaintiffs,  instead  of  getting  it  ac- 
cepted according  to  its  tenor,  took  an  ac- 
ceptance pavable  at  60  days.  They  were 
not  bound  to  receive  such  an  acceptance, 
but  might  have  treated  the  bill  as  dishon- 
oured, and  given  notice  to  the  drawer.  Yet 
if  they  did  receive  it,  it  became  their  duty 
to  give  immediate  notice  to  the  drawer,  of 
the  nature  of  the  acceptance  offered.  By 
giving  such  notice  they  might  have  dis- 
charged themselves  from  all  liability;  for 
they  would  thereby  have  put  it  in  the  power 
of  the  drawer  to  recover  from  the  drawee 
the  debt  in  the  hands  of  the  latter.  By 
failing  to  give  notice,  they  leave  the  drawer 
under  an  impression  that  the  bill  has  been 
paid  according  to  its  tenor,  and  prevent 
him  from  using  any  measures  to  obtain 
the  money  due  from  his  debtor. 

2.  After  the  plaintiffs  had  been  guilty  of 
laches  in  respect  of  the  bill,  and  thereby 
made  themselves  liable  on  that  account, 
was  the  claim  of  the  defendant  against 
them  waived  by  the  subsequent  promise 
which  he  made?  Before  it  can  be  held  that 
the  promise  amounted  to  a  waiver  of  claim 

on  account  of  the  laches  of  the  plain- 
301      tiffs,  *I  think  it  should  be  established 

that,  at  the  time  of  making  the  prom- 
ise, the  laches  was  known  to  the  defendant. 
That  knowledge,  I  think,  cannot  be  pre- 
sumed in  this  case.  It  does  not  appear  that 
the  defendant  examined  the  account,  or 
that  the  amount  was  mentioned  to  him. 
In  the  absence  of  any  information  to  the 
contrary,  derived  from  the  plaintiffs  or 
from  an  inspection  of  the  account,  it  was 
reasonable  for  the  defendant  to  suppose  that 
the  plaintiffs  had  done  their  duty  in  rela- 
tion to  the  bill;  and  if  that  had  been  done, 
he  had  a  right  to  conclude  that  the  money 
was  paid  according  to  the  terms  of  the  bill, 
and  was  placed  to  his  credit  with  the  plain- 
tiffs. Under  such  circumstances,  the  prom- 
ise of  the  defendant  must  be  regarded  as  a 
promise  to  pay  the  account  upon  a  supposi- 
tion that  he  was  allowed  therein  the  amount 
of  the  bill.     This  view  of  the  case    is   not 


repelled  by  the  fact  that  if  the  bill  had  been 
credited,  there  was  but  a  small  balance 
due  on  the  open  account.  It  can  hardly  be 
supposed  that  the  defendant  knew  precisely 
how  much  he  owed  the  plaintiffs;  and  in- 
dependent of  this,  the  promise  extended  to 
the  single  bill,  which  was  embraced  in  the 
account.  But  while  the  view  which  I  have 
taken  is  not  affected  by  the  actual  condition 
of  the  accounts,  its  correctness  is  strongly 
enforced  by  what  transpired  afterwards. 
After  the  bill  had  been  protested,  the  de- 
fendant claimed  a  credit  for  the  amount  of 
it.  Why  then  did  he  claim  the  credit,  if  he 
had  waived  it  on  the  4th  April  1828?  Was 
it  because  Baker  had  in  the  meantime  be- 
come insolvent?  Certainly  not;  for  Baker 
had  died  insolvent  in  March  1828.  It  is 
not  susceptible  of  that  explanation,  but  it 
is  susceptible  of  a  different  one.  When  he  • 
promised  to  pay  the  account,  he  did  not 
know  that  the  bill  had  not  been  credited. 
When  he  claimed  the  credit,  the  fact  had 
been  ascertained  to  be  otherwise. 

3.  The  plaintiffs   being    liable  for    their 

conduct  in  relation  to  the  bill,  is  that 
302      liability  necessarily  the   amount  *of 

the  bill?  and  if  not,  what  is  the  ex- 
tent of  it?  I  do  not  think  the  liability, 
when  ascertained  to  exist,  must  of  necessity 
be  the  amount  of  the  bill.  The  relation  in 
this  case  seems  to  me  to  be  that  of  princi- 
pal' and  agent.  The  plaintiffs  undertook 
the  collection  of  a  bill  in  the  usual  course 
of  business,  and  ttaving  done  so,  they  were 
bound  to  exert  such  a  portion  of  activity 
and  care  as  might  reasonably  satisfy  the 
trust  reposed  in  them.  They  have  failed 
in  this,  and  I  consider  have  made  them- 
selves liable  for  the  actual  damage  sustained 
by  the  defendant  by  reason  of  that  failure. 
That  damage  may  in  point  of  fact  be  the 
amount  of  the  bill,  or  it  may  be  less. 

4.  Is  the  actual  damage  sustained  by  the 
defendant  such  damage  as  the  defendant 
has  a  right  to  set  off  in  these  suits?  I 
know  of  no  better  rule  as  to  the  damages 
which  may  be  the  subject  of  set-off  than 
this,  that  they  must  be  liquidated,  and 
(where  they  do  not  grow  out  of  a  specialty) 
such  as  indebitatus  assumpsit  will  lie  for. 
In  this  case,  it  seems  to  me,  the  damages 
could  not  be  recovered  in  an  action  of  as- 
sumpsit for  the  payment  of  money;  but 
the  action  would  be  one  setting  forth  the 
implied  undertaking  to  use  due  care  in 
the  collection  of  the  bill ;  charging  a  breach 
of  that  undertaking,  and  a  consequent  loss 
to  the  plaintiff,  and  claiming  damages  for 
that  loss.  These  damages  must  be  regarded 
as  unliquidated  and  uncertain.  The  case 
of  Winchester  v.  Hackley,  2  Cranch  342, 
seems  to  me  completely  analogous,  and  to 
leave  scarcely  a  doubt  upon  the  subject. 

Entertaining  the  opinion  that  the  dam- 
ages which  the  defendant  has  sustained  by 
the  misconduct  of  the  plaintiffs  in  relation 
to  the  bill  cannot  be  set  off  in  these  suits, 
it  is  altogether  us3less  to  determine  on  the 
amount  of  those  damages.  Although  I 
should  be  of  opinion  that  the  amount  of  the 
damages  is  the  amount  of  the  bill,  yet  I 
could    not    allow  the   damages  without,  in 

my  opinion,  exceeding^  the  powers 
303      given  me  by  the  submission.    '^Those 

powers  are,  to  determine   the  matters 
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in  controversy  between  the  parties  in  these 
suits :  and  the  matter  in  controversy  touch- 
ing the  bill  is  whether  the  bill  or  any  part 
of  it  can  be  allowed  as  a  set-off  in  these 
suits,  or  either  of  them. 

Upon  all  the  facts  reported  by  the  arbi- 
trators,  I  Conway  Robinson  am  of  opinion, 
and  do  therefore  award  and  determine,  that 
the  plaintiffs,  in  their  action  of  debt  against 
the  defendant,  recover  against  the  said  de- 
fendant the  sum  of  176  dollars  37  cents, 
with  interest  from  the  19th  of  June  1827  till 
payment,  and  their  costs  about  their  said 
suit  expended;  and  that  the  said  plaintiffs, 
in  their  action  on  the  case  against  the  de- 
fendant, recover  against  the  said  defendant 
the  sum  of  151  dollars  70  cents,  with  inter- 
est on  65  dollars  90  cents  part  thereof  from 
the  1st  of  April  1827,  and  on  85  dollars  80 
cents  the  residue  thereof  from  the  7th  of 
December  1827,  till  payment,  and  their  costs 
about  the  said  lastmentioned  suit  ex- 
pended.*' 

The  award   being    returned    to  the  supe- 
riour   court    of   law    at   October  term  1830, 
judgment  was  rendered  pursuant  thereto  in 
each  action.     And  then  Harrison  applied  for 
and  obtained  from  the  court   of  appeals    a 
supersedeas    to   the  judgment  in  the  action 
of  assumpsir. 
John  Robertson,  for  the  plaintiff  in  error. 
Samuel  C.  Scott,  for  defendants  in  error. 
PARKER,  J.     The  judgment  in  this  case 
ought,  I    think,    to  be   affirmed.     The  sub- 
mission was  ^'of  all  matters   of  difference 
between  the  parties  in  this  suit."    There  is 
a    well    settled   distinction   between  such  a 
submission,  and  a  general  reference   of  all 
matters    in   difference  between  the  parties. 
Malcolm  and    others    v.  Fullerton,  2  T.  R. 
645.     The  umpire   was    therefore   right    in 
looking  to  the  pleadings  to  determine    the 
extent  of  his   authority.     The   issues   were 
payment  or  no   payment,    set-off    or 
304      *no  set-off;  and  the  matters  in  differ- 
ence     between      the     parties     were, 
whether  the  defendant  had  paid  the  debt  or 
had  an  available  set-off  against  it.     Pay 
ment    was   not    pretended;  and    the  set-off 
consisted  of  an  order  on   Jerman    Baker  in 
favour  of  the  plaintiffs,  payable   at    sight, 
which    draft   the  defendant  enclosed  to  the 
plaintiffs  in  a  letter,  directing   the  money, 
when    received,    to  be  placed  to  his  credit. 
It  is  manifest  that  this  was  no  payment  to 
the  olaintiffs,  until  the  money  was  received ; 
for  he  directs  it  to  be  placed  to   his    credit 
when    received.     Nor    is    it   a  good  set-off, 
unless    the   negligence  of  the  plaintiffs  in 
collecting  the   amount   of   the   draft    made 
them  liable  for  liquidated  damages,  and  en- 
titled the  defendant  to  bring  assumpsit  for 
that  amount.     But  the  umpire  decided  (and 
in  my  opinion  correctly)  that   the   liability 
of  the  plaintiffs  was  not    necessarily  to  the 
amount  of  the  order  on  Baker,  but  for  such 
damages   as   a   jury   might  assess  for  any 
supposed   misconduct  of   the    plaintiffs    in 
collecting  the   debt;  which    damages    were 
wholly  unliquidated  and   uncertain.     They 
might  be  merely   nominal,    or    they   might 
amount  to  the  sum  of  155  dollars  mentioned 
in  the  draft  or  order.     If  Baker   was   insol- 
vent at  the  date  of  the  bill,  or  when  it  came 
into  the  plaintiff's   hands,  or   if   any  other 
cause  rendered  it  prudent  for   these  agents 


to  take  an  acceptance  at  60  days,  instead  of 
returning  it  to  their  principal,  a  jury  would 
give  no  damages ;  and  other  circumstances 
might  vary  their  amount,  from  one  cent  to 
the  full  amount  of  the  bill. 

If  this  be  the  nature  of  the  defendant's 
claim,  he  could  not  offer  it  as  a  set-off,  even 
if  the  arbitrators  are  to  be  regarded  as 
chancellors;  for  although  the  law  allows  all 
just  discounts,  it  does  not,  in  any  court, 
permit  unliquidated  demands  to  be  set  off. 
Webster  v.  Couch,  6  Rand.  519. 

The  objection  taken  that  the  award  is  not 
final  seems  to  me  to  have  no  weight. 
305  An  award  is  final  which  settles  ^the 
matters  submitted ;  and  I  have  en- 
deavoured to  shew  that  this  claim  for  un- 
liquidated damages  was  not  included  in  the 
order  of  reference.  The  award  itself,  too^ 
shews  that  the  subject  matter  of  4his  claim 
was  not  passed  upon  by  the  umpire.  The 
idea  therefore  that  Harrison,  by  the  award, 
is  denied  the  power  of  recovering  any  claim 
against  Wortham  A  M'Gruder  for  a  breach 
of  theit  implied  undertaking  to  use  due 
diligence  in  the  collection  of  the  bill,  is 
wholly  without  foundation.  If  in  such  ac- 
tion the  defendants  should  plead  the  award, 
the  plaintiff  might  reply  that  the  subject 
matter  of  the  present  action  was  not  in- 
cluded in  the  reference,  and  not  considered 
or  determined  by  the  arbitrator^.  And 
even  if  the  reference  had  been  more  gen- 
eral, it  would  not  have  barred  the  action. 
Ravee  v.  Farmer,  4  T.  R.  146. 

This  view  of  the  case  renders  it  unneces- 
sary to  give  any  opinion  upon  another  point 
arising  in  the  cause;  namely,  whether  the 
appellant  can  be  permitted  to  urge  objec- 
tions to  the  award,  in  this  court,  when  it 
does  not  appear  by  the  record  that  any  ob- 
jection or  exception  to  it  was  taken  in  the 
court  below. 

TUCKER,  P.,  and  CABELL,  J.,  con- 
curred in  the  opinion  of  judge  Parker. 

Judgment  affirmed. 
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April,  1887.  Richmond. 
(Absent  Bbookx  and  Pabkbb.  J.) 


Wills*— Construction— Case  at  Bar.— Testator  deriseft 
and  bequeaths  his  whole  estate,  real  and  personal, 
to  his  five  daughters  and  his  srrandsoD  B.  L.  to  be 
equally  divided  ainons^  them:  but  provides  that 
his  daughter  Elizabeth  shall  only  have  a  life  inter- 
est in  her  sixth,  which,  at  her  death,  he  sives  and 
bequeaths  to  be  equally  divided  amon?  her  chil- 
dren (named  in  the  will)  to  them  and  their  heirs 
forever.  And  then  he  declares,  that  if  either  of 
his  dauffhtersor  grandchildren  should  happen  to 
die  without  havinir  lawful  issue,  then  and  in  that 
case  he  only  means  to  lend  him,  her  or  them  what 
he  has  sriven  asabovementioned.  and  after  his.  her 
or  their  decease,  to  be  equally  divided  amon?  the 
survivors  of  them  and  their  heirs  forever.— It 
seems,  the  testator's  meaning  was.  that  if  either 
of  his  daughters  or  bis  grandson  B.  L.  should  die 
without  issue,  the  share  of  the  person  so  dyinff- 
should  be  equally  divided  amon&r  his  survivinir 
daughters  and  grandson  aforesaid:  and  if  either 
of  his  other  srrandchlldreQ  (the  children  of  Elisa- 
beth) should  die  without  issue,  his  or  her  share 
should  be  equally  divided  amonff  the  survivors  of 
the  firrandchildren  last  mentioned. 

Same*— Same— Settled  by  Acquleeoenoe— Caae  at  Bar. 
—In  1820,  on  the  death  of  a  legatee  for  life,  the  par- 
ties supposed  to  be  entitled  as  legatees  in  remain- 
der make  a  division  of  the  property,  in  accordance 
with  what  they  apprehend  to  be  their  respective 
rififhts  under  the  will:  in   1826,  on  the  death  of 
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another  legatee  for  life,  the  same  parties  make 
another  division,  accordinsr  to  the  same  construc- 
tion of  the  will  which  had  beeri  adopted  on  the 
former  division:  in  1827,  two  of  the  parties  file  a 
bill  in  chancery  against  the  others,  insisting  that 
the  will  has  been  misconstrued  to  their  prejudice, 
and  asking  that  the  property,  of  which  division 
was  made  in  1828.  may  be  redivided  accordinsr  to 
the  true  meaning  of  the  testator:  Held,  the  proper 
interpretation  of  the  will  beinsr  difficult  and  uncer- 
tain, that  construction  which  was  placed  on  it  by 
the  division  in  1820,  and  acquiesced  in  by  the  par- 
ties concerned,  shall  be  adhered  to. 

Benedict  Middleton,    by  his  last  will  and 
testament,  made  in  May  1782,  and  admitted 
to    record  in  September   1785,    after  direct- 
ing that    all   his  just  debts    be   duly 
-307      *paid   by  his  executors,   devised    and 
bequeathed  as  follows : 

**Item,  I  lend  unto  my  dear  wife  Hannah 
Middleton,  during  her  natural  life,  the  use 
of  all  my  lands  and  one  half  of  my  negroes 
and  personal  estate. 

Item,  I  give  and  bequeath  the  other  half 
of  my  negroes  and  personal  estate  to  be 
equally  divided  among  my  grandson  Bene- 
dict Lamlcin,  and  five  daughters,  Elizabeth 
Lewis,  Jane  Wroe,  Hannah  Middleton, 
Martha  Middleton  and  Ann  Middleton,  to 
them  and  each  of  their  heirs  forever. 

Item,  I  give  and  bequeath  to  my  said 
g^randson  Ben.  Lamkin,  and  my  said  five 
daughters,  Elizabeth,  Jane,  Hannah, 
Martha  and  Ann,  and  their  and  each  of 
their  heirs  forever,  after  the  decease  of 
my  said  dear  wife,  all  my  lands  and  the 
negroes  and  personal  estate  which  I  lent 
her  during  her  natural  life,  to  be  equally 
divided  among  them ;  but  my  meaning  is, 
and  it  is  my  will  and  desire,  that  my 
daughter  Elizabeth  Lewis  may  only  have 
her  life  in  what  I  have  given  her  as  above, 
that  is,  one  sixth  part  of  my  whole  estate, 
real  and  personal,  and  after  her  decease 
I  give  and  bequeath  the  same  to  be  equally 
divided  among  my  grandchildren  that  she 
had  by  her  first  husband  Francis  Wright 
deceased,  and  the  child  she  now  has  or  may 
have  by  George  Lewis  her  present  husband, 
to  them  and  their  heirs  forever,  with  the 
future  increase  of  the  negroes  that  may  be 
allotted  to  my  said  daughter  Elizabeth 
Lewis.  But  be  it  remembered  and  under- 
stood, and  it  is  my  will  and  desire,  that  if 
either  of  my  daughters  or  grandchildren 
should  happen  to  die  without  having  law- 
ful issue,  then  and  in  that  case  I  only  mean 
to  lend  him,  her  or  them  what  I  have  given 
as  above  mentioned,  and  after  his,  her  or 
their  decease  to  be  equally  divided  among 
the  survivors  of  them  and  their  heirs  for- 
ever." 

Elizabeth  Lewis  died  in  1793,  in  the  life- 
time of  Hannah  Middleton  the  widow, 
leaving  issue  three  sons,  Benedict 
308  *Wright,  William  Wright  and  John- 
son W.  Wright,  children  of  her  first 
husband  Francis  Wright,  and  one  daughter, 
Hannah  Lewis,  the  child  of  her  second 
husband  George  Lewis.  Johnson  W. 
Wright  died  in  1803,  leaving  issue  a  son, 
Benedict  D.  Wright,  and  a  daughter,  Polly 
R.  Wright,  who  afterwards  intermarried 
with  Samuel  J.  Boothe.  Hannah  Lewis 
the  daughter  of  Elizabeth  Lewis  intermar- 
ried with  Samuel  Clark,  and  died  in  1815, 
leaving  issue  two  daughters,  Judith  and 
Betsy,  the  lastnamed  of  whom  afterwards 
intermarried  with  Marcellus  Windsor. 


Hannah  Middleton,  another  daughter  of 
the  testator,  also  died  in  the  lifetime  of  the 
widow,  and  without  issue. 

Hannah  Middleton,  the  widow  of  the  tes- 
tator, died  in  1795. 

Ann  Garner  (formerly  Ann  Middleton) 
another  daughter  of  the  testator,  died  in 
April  1820,  without  issue. 

Jane  Wroe,  another  daughter  of  the  tes- 
tator, died  in  December  1^6,  also  without 
issue. 

In  August  1827,  Benedict  Wright  and  Wil- 
liam Wright,  the  surviving  children  of 
Elizabeth  Lewis,  instituted  a  suit  in  the 
superiour  court  of  chancery  for  the  Freder- 
icksburg district,  against  Martha  Oldham 
(formerly  Martha  Middleton)  in  her  own 
right  and  as  administratrix  of  Jane  Wroe 
deceased,  Benedict  Lamkin,  Benedict  D. 
Wright,  Samuel  J.  Boothe  and  Polly  his 
wife,  Marcellus  Windsor  and  Betsy  his  wife, 
and  Judith  Clark.  The  bill  was  filed  in  Octo- 
ber 1827.  After  setting  forth  the  provisions 
of  the  testator's  will,  and  the  several  events 
above  detailed,  it  charged,  that  at  the  time 
of  Ann  Garner's  death  she  had  in  her  pos- 
session 12  slaves  and  104  acres  of  land,  of 
the  property  devised  and  bequeathed  by 
the  will  of  the  testator  as  aforesaid ;  and 
that,  soon  after  her  death,  the  county  court 
of  Westmoreland  appointed  commissioners 
to  divide  her  land  and  slaves  among  the 
persons  entitled  thereto  according  to 
309  the  provisions  *of  the  testator*s  will; 
in  pursuance  of  which  appointment, 
and  of  the  supposed  intent  of  the  said 
testator,  the  commissioners  divided  the 
slaves  into  three  equal  portions,  of  which 
Benedict  Lamkin  took  one,  Martha  Old- 
ham another,  and  the  plaintiffs,  together 
with  the  other  descendants  of  Elizabeth 
Lewis,  took  the  third;  the  104  acres  of 
land  being  allotted  to  Jane  Wroe  as 
equivalent  to  a  third  part  of  the  slaves. 
That  the  plaintiffs  were  now  advised, 
and  believed,  that  this  division  was  con- 
trary to  the  intent  and  meaning  of  the 
will,  according  to  the  true  construction 
whereof  the  said  land  and  slaves  should 
have  been  divided  into  five  equal  portions, 
of  which  B.  Lamkin  was  entitled  to  one, 
Jane  Wroe  to  another,  Martha  Oldham  to  a 
third,  and  the  plaintiffs  to  the  remaining 
two.  That  at  the  death  of  Jane  Wroe,  she 
held  27  slaves  and  a  tract  of  land,  of 
the  property  devised  and  bequeathed  by  the 
testator's  will  as  aforesaid ;  and  that,  at  the 
term  of  the  county  court  of  Westmoreland 
held  in  March  1827,  commissioners  were 
appointed  to  divide  the  land  and  slaves  last 
mentioned,  according  to  the  provisions  of 
the  said  will ;  in  pursuance  of  which  ap- 
pointment, the  commissioners  had  pro- 
ceeded to  divide  the  said  land  and  slaves  into 
three  equal  portions,  of  which  B.  Lamkin 
had  taken  one,  Martha  Oldham  another, 
and  the  plaintiffs  between  them  the  third. 
That  Benedict  D.  Wright,  Samuel  J.  Boothe 
and  wife,  Marcellus  Windsor  and  wife 
and  Judith  Clark  claimed  to  be  en- 
titled to  some  portion  of  the  said  land  and 
slaves,  as  heirs  and  distributees  of  Eliz- 
abeth Lewis:  whereas  the  plaintiffs  insist 
that  they  wrongfully  received  a  portion  of 
the  property  held  by  Ann  Garner  for  life 
as  aforesaid,  and  that  they  have  no  title  to 
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an  J  portion  of  that  which  was  held  by  Jane 
Wroe,  which  last,  the  plaintiffs  contend, 
should  be  equally  divided  among  the  said  B. 
Lamkin,  Martha  Oldham  and  the  plaintiffs, 
a  fourth  part  to  each.  That  the  plaintiffs 
had  tepeatedly  urged  on  the  defendants 

310  the  propriety  of  a  ^redivision  of  the 
said  property,  but  they  had  invaria- 
bly refused  to  consent.  Wherefore  the  bill 
prayed  that  the  said  defendants  might  be 
compelled  to  answer  the  premises ;  that  the 
court  would  decree  a  redi vision,  as  well  of 
the  property  held  by  Ann  Garner,  as  of 
that  held  by  Jane  Wroe,  according  to  the 
true  intent  and  meaning  of  the  testator's 
will;  that  the  defendants  might  be  required 
to  account  for  the  rents  and  profits  of  the 
land  and  slaves  improperly  withheld  from 
the  plaintiffs,  and  the  value  of  such  as  had 
been  sold ;  and  general  relief. 

B.  Lamkin  and  Martha  Oldham  (the  lat- 
ter in  her  own  right  and  as  administratrix 
of  Jane  Wroe)  answered,  admitting  the 
division  of  the  property  held  by  Ann  Gar- 
ner and  the  said  Jane,  respectively,  as 
stated  in  the  bill.  But  they  said,  the  plain- 
tiff William  Wright  himself  administered 
on  the  estate  of  Ann  Garner,  and  on  his 
motion  the  county  court  of  Westmoreland 
appointed  the  commissioners  to  divide  the 
property  held  by  the  said  Ann ;  and  both 
of  the  plaintiffs  were  pi^sent  at  the  divi- 
sion, and  consented  thereto.  And  as  that 
division  was  made  in  1820,  and  these  re- 
spondents had  ever  since  held  peaceable  and 
adverse  possession  of  the  slaves  thereby 
3 Hotted  to  them,  they  prayed  the  benefit  of 
the  statute  of  limitations,  so  far  as  re- 
spected any  claim  of  the  plaintiffs  to  those 
slaves.  They  further  stated,  that  the  com- 
missioners for  dividing  the  property  held 
by  Jane  Wroe  were  chosen  by  the  parties 
interested,  among  whom  were  the  plaintiffs ; 
and  the  division  was  made  on  the  presence 
of  the  said  parties.  In  proof  whereof,  re- 
spondents exhibited  a  report  signed  by 
those  commissioners,  which  stated,  that 
they  made  the  division  of  the  slaves  of 
Jane  Wroe  by  the  request  and  consent  of 
B.  Lamkin,  Martha  Oldham,  Benedict 
Wright,  William  Wright,  Samuel  J.  Boothe, 
Benedict  D.  Wright,  and  Samuel  Clark 
who  intermarried  with  Hannah  Lewis;  that 
this  division  was   made  on.  the  28th  of  Oe- 

•      cember   1826;  that  on  the  22d  of  Jan- 

311  uary  following,  an  order  *was  made 
by  the  county  court  of  Westmore- 
land, directing  the  said  commissioners  to 
divide  the  land  and  slaves  of  Jane  Wroe 
deceased;  and  that,  having  already  divided 
the  said  slaves  as  above  mentioned,  they 
proceeded,  in  conformity  to  the  order,  to 
make  a  division  of  the  land.  Respondents 
alleged  moreover,  that  upon  the  death  of 
Hannah  Middleton  without  issue,  Eliza- 
beth Lewis  the  mother  of  the  complainants 
received  one  fifth  of  said  Hannah's  estate, 
which  portion,  at  the  death  of  said  Eliza- 
beth, was  divided  among  her  children.  And 
they  insisted  that  upon  the  true  construc- 
tion of  the  testator's  will,  the  said  Eliza- 
beth was  not  entitled  to  any  part  of  Hannah 
Middleton's  estate;  nor,  upon  the  respec- 
tive deaths  of  Ann  Garner  and  Jane  Wroe, 
were  the  children  and  descendants  of  the 
said  Elizabeth    entitled   to  any  part  of  the 


property  held  by  the  said  Ann  and  Jane ; 
but  the  portions  of  the  said  Hannah,  Ann 
and  Jane  ought  to  have  been  divided 
among  the  other  daughters  of  the  tes- 
tator, and  B.  Lamkin  the  grandson  (whose 
mother  was  a  daughter  of  the  testator,  and 
died  before  him)  to  the  entire  exclusion  of 
Elizabeth  and  her  descendants:  so  that  the 
plaintiffs  had  in  fact  received  the  benefit 
of  one  fifth  of  Hannah  Middleton's  estate, 
one  fourth  of  Ann  Garner's,  and  one  third 
of  Jane  Wroe's,  to  the  prejudice  of  these 
respondents.  And  though  the  length  of 
time  which  had  elapsed  since  the  division 
of  the  two  firstmentioned  estates  might 
prevent  any  disturbance  thereof  at  this  day, 
yet  respondents  insisted  that  the  plaintiffa 
should  be  compelled  to  pay  over  what  they 
had  received  from  Jane  Wroe's  estate,  if 
indeed  the  court  would  undertake  to  inter- 
fere at  all  with  the  consent  division  of  that 
estate. 

Marcellus  Windsor  and  wife  and  Judith 
Clark  answered,  that  the  division  of  the 
estates  of  Ann  Garner  and  Jane  Wroe  was 
made  by  consent  of  all  the  parties  inter- 
ested, including  the  plaintiffs;  and  that, 
in  making  such  division,  the  commis- 
312  sioners  acted  in  the  character  *of 
arbitrators  authorized  to  expound 
the  will  of  the  testator.  They  denied  that 
the  construction  contended  for  by  the  plain- 
tiffs was  the  proper  construction  of  the 
will ;  but  even  if  it  were,  they  insisted  that 
the  plaintiffs  had  yielded  all  their  claim  to 
the  portion  of  slaves  which  had  been  al* 
lotted  to  these  respondents.  And  as  to  the 
slaves  received  from  Ann  Garner's  estate, 
they  relied  upon  the  statute  of  limitations 
as  a  bar  to  any  claim  of  the  plaintiffs 
thereto. 

Benedict  D.  Wright  and  Samuel  J.  Boothe 
and  wife  failed  to  answer  the  bill;  and  as 
to  those  defendants  it  was  taken  pro  con- 
fesso. 

The  depositions  of  the  four  commissioners 
who  made  the  division  of  Jane  Wroe's 
property  (two  of  whom  had  also  acted  as 
commissioners  in  dividing  that  of  Ann 
Garner)  were  taken  and  filed  in  the  cause. 
The  witnesses  concurred  in  statincr  that 
both  those  divisions  were  made  with  the 
consent  of  the  parties  interested,  includ- 
ing the  plaintiffs;  but  they  further  stated 
that  the  design  and  intention,  as  well  of 
the  parties  as  of  the  commissioners,  had 
been  to  divide  the  property  in  accordance 
with  the  directions  of  Benedict  Middleton's 
will,  and  that  the  division  which  was  ac- 
tually made,  in  each  case,  was  supposed  at 
the  time  to  correspond  with  the  rights 
of  the  parties  under  the  true  construction 
of  the  will. 

At  the  hearing  in  October  1830,  the  chan- 
cellor dismissed  the  bill,  with  costs.  From 
which  decree  the  plaintiffs  appealed  to  this 
court. 

Leigh,  for  appellants. 

Johnson,  for  appellees. 

TUCKER,  P.  This  case  turns  upon  the 
construction  of  the  will  of  Benedict  Mid- 
dleton, which  bears  date  in  1782.  The  di- 
vision which  was  made  of  Jane  Wroe's 
estate  is  assailed  as  illegal,  so  far  as 
313.  respects  that  part  *of  her  slaves 
which    she  derived    from  her  father. 
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tinder  the  limitations  of  his  will.  The 
bill,  indeed,  demands  a  repartition  of  the 
lands  and  slaves  held  by  Ann  Garner  under 
the  will,  as  well  as  of  those  held  by  Jane 
Wroe  in  the  same  manner.  I  understand 
the  counsel,  however,  as  confining  the 
question  to  the  case  of  Jane  Wroe's  slaves, 
as  the  statute  of  limitations  has  secured 
the  title  under  the  partition  of  Ann  Gar- 
ner's; and  I  shall  accordingly  consider  that 
question  only. 

It  is  concede'd  on  all  hands  that  the  limi- 
tation over  is  good,  and  the  true  question 
is  whether  under  that  limitation  the  par- 
ties are  to  take  per  capita  Or  per  stirpes?  I 
am  of  opinion  that  they  take  per  stirpes. 

There  can  be  no  question  that  the  devise 
in  the  first  clause  of  the  will  indicates  the 
intention  that  the  devisees  and  legatees 
should  take  per  stirpes.  The  estate  is  given 
to  Benedict  Lamkin,  the  representative  of 
a  deceased  daughter,  and  to  the  five  living 
daughters,  each  to  have  one  sixth ;  and  it 
is  most  distinctly  declared  that  Elizabeth 
L^wis  is  to  have  only  one  sixth,  which 
sixth  is  to  pass  in  remainder  to  her  chil- 
dren. As  original  takers,  then,  under  the 
will,  the  children  of  Elizabeth  Lewis  took 
by  stocks,  and  not  per  capita.  Is  there 
any  thing  in  the  bill  from  which  it  is  nec- 
essarily to  be  inferred  that  the  testator 
abandoned  this  distinctly  defined  intention 
of  giving  per  stirpes  instead  of  per  capita? 
I  think  not.  Indeed,  such  a  construction 
would  involve  inconsistency  in  the  will. 
For  let  us  suppose  that  Hannah,  the  first 
decedent  among  the  devisees  except  Eliza- 
beth Lewis,  had  died  before  Elizabeth 
Lewis  instead  of  after  her.  In  that  event, 
according  to  the  will,  Elizabeth  Lewis 
would  have  taken  one  fifth  of  Hannah's 
portion  (either  for  lif<*i  or  in  fee,  it  mat- 
ters not  which)  unless  we  suppose  her  to 
be  excluded,  or  her  children  to  take  with 
her.  But  she  cannot  be  excluded ;  for  she 
is  one  of  the  survivors,  and  the  share  of  the 
deceased  daughter  is  to  be  divided 
among  the  survivors.  Neither  can 
314  *it  be  believed  that  the  testator  in- 
tended to  give  her  one  portion  of 
Hannah's  share,  and  her  four  children  each 
one  equal  portion,  which  must  be  the 
case  if  they  take  per  capita ;  for  thus  one 
stock,  viz.  Elizabeth  and  her  family,  would 
take  five  times  as  much  as  either  of  the 
other  stocks.  Had  Elizabeth  survived 
Hannah,  therefore,  it  would  seem  clear  that 
she  would  have  taken  one  fifth  in  absolute 
property,  or  for  life  only,  vrith  remainder 
to  her  children.  In  either  case  the  con- 
struction contended  for  would  be  rejected, 
and  the  estate  would  go  to  the  stock,  instead 
of  the  descendants  per  capita. 

If  such  then  would  have  been  the  effect 
of  the  will  if  Elizabeth  had  died  after  her 
sisters,  can  it  be  seriously  contended  that 
it  is  to  receive  a  different  construction,  be- 
cause she  died  before  them?  If  we  stick  to 
the  letter,  there  is  as  much  reason  for  ap- 
plying the  partition  per  capita  to  the  one 
case  as  the  other.  But  in  truth  there  is  no 
absolute  necessity  for  its  application  in 
either.  The  will  furnishes  another  among 
the  innumerable  instances  in  which  unskil- 
ful draughtsmen  have  used  one  set  of  words 
to  provide  for  many  shifting  contingencies, 


and  have  welded  together  what  ought  to 
have  been  kept  separate  and  distinct.  It 
declares  that  *4f  either  of  the  daughters 
or  grandchildren  die  without  issue,  his  or 
her  share  shall  be  equally  divided  among 
the  survivors  of  them  and  their  heirs."  I 
incline  to  think  that  this  is  to  be  under- 
stood distributively,  thus:  *4f  either  of  my 
daughters  or  my  grandson  B.  Lamkin  should 
die  without  issue,  his  or  her  share  [that  is, 
one  sixth  of  the  whole]  shall  be  equally 
divided  among  my  surviving  daughters 
and  grandson  aforesaid ;  and  if  either  of 
my  other  grandchildren  (children  of  Eliza- 
beth Lewis)  die  without  issue,  his  or  her 
share  [namely,  1-4  of  1-6]  shall  be  equally 
divided  among  the  said  surviving  grand- 
children." If  this  be  the  just  construction, 
then  if  Hannah  had  died  before  Elizabeth, 
the  latter  would  have  taken  one  fifth 
of  her  portion,  which  upon  her 
315  *death  would  pass  to  her  children  as 
distributees, — not  as  purchasers;  but 
as  she  died  before  her  sisters,  she  and  her 
children  took  no  portion  of  their  estates. 
This  seems  indeed  the  more  reasonable, 
as  upon  her  death  her  sisters  took  no  por- 
tion of  hers,  but  it  passed  to  her  children 
by  virtue  of  the  limitation  over.  The  par- 
ties, however,  have  acquiesced  in  a  parti- 
tion which  has  treated  them  as  entitled  jure 
representation  is,  and  as  they  have  not 
sought  to  set  it  aside,  I  am  not  disposed  to 
disturb  it;  the  less  so,  as  in  cases  like  this 
it  is  altogether  impossible  to  devise  a  pro- 
jet  which  is  not  liable  to  objection,  and  I 
am  very  sensible  there  may  be  objections 
to  this.  Perhaps,  indeed,  the  safest  ground 
on  which  we  can  rest  is,  that  as  the  con- 
struction is  difficult,  and  the  proper  inter- 
pretation of  the  will,  to  say  the  least, 
uncertain  and  obscure,  it  is  best  to  adhere  to 
that  which  was  placed  upon  it  by  the  parti- 
tion of  Ann  Gamer's  estate  in  1820,  and 
apparently  acquiesced  in  by  all  concerned 
until  the  filing  of  this  bill  in  1827.  This, 
of  itself,  is  a  sufiBcient  justification  of  the 
decree  of  the  chancery  court ;  which  should 
therefore  be  affirmed. 

CABELL    and   BROCKENBROUGH,  J., 
concurred. 

Decree  affirmed. 
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(Absent  Bbookb  and  Pabkbr.  J.) 

Equitable  Rellef-Decree  by  Content-MlsUke*~Orlirl- 
nal  Blll.t— By  written  airreement  between  vendor 
and  vendee  of  land,  part  of  tbe  purchase  money  is 
reserved  in  vendee's  bands  until  a  good  title  sball 
be  conveyed,  and  Is  not  to  bear  interest  In  tbe 
mean  time  :  and  tbis  agreement  is  deposited  with 
a  tbird  person.    Vendor  flies  bill  against  vendee 


*BqalUble  Relief- Mistake. -A  court  of  equity  will 
interfere  in  cases  of  mistakes  in  Judtrments  and 
other  matters  of  record  injurious  to  tbe  rlerhtsof 
the  parties.  Pore  v.  Poster,  86  Va.  10«,  9  S.  E.  Rep. 
497.  citinc?  tbe  principal  cat^e. 

tSame-Decree-nistake-Orlirlnal  BilL~In  order  to 
obtain  relief  in  equity  from  injuries  sustained  by 
reason  of  surprise  or  mistake,  as  a  sreneral  rule,  it 
is  proper  to  file  an  original  bill  impeachioff  tbe  de- 
cree on  that  urround.  Spilman  v.  Gilpin.  93  Va.  708, 
2?  S.  E.  Rep.  1004.  citinfif  the  principal  case. 

And  in  Smith  v.  McLain.  11  W.  Va.  607,  it  is  said: 
"An  original  bill  is  the  only  proper  remedy  to  set 
aside  a  judgment  obtained  by  fraud,  accident  or 
mistake,  or  to  obtain  relief  from  such  judflrment  In 
tbe  nature  of  a  new  trial  of  tbe  case.  Even  when  a 
final  decree  is  obtained  in  that  manner,  the  proper 
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and  parties  taoldinff  tbe  le?al  title,  askinir  a  re- 
lease and  conveyance  thereof  to  vendee,  and  that 
he  be  decreed  to  pay  "the  balance  of  the  purchase 
money"  (the  amount  beinir  left  blank,  and  noth- 
ing belnff  said  of  Interest):  and  vendor's  counsel 
in  the  suit  is  one  who  had  assisted  in  preparing* 
the  asrreement.  Vendee  answers  that  he  is  ready 
to  pay  the  balance  on  receivinir  a  good  title,  and 
airrees  that  as  lo  him  the  cause  may  be  heard  by 
consent:  which  answer  of  vendee  is  drawn  by 
vendor's  counsel.  The  agreement  is  never  pro- 
duced or  filed  ;  and  though  vendee  employs  coun- 
sel, he  employs  him  merely  to  ascertain  the 
sufficiency  of  the  title,  and  the  counsel  never  has 
his  attention  directed  to  any  other  question.  The 
decree  in  the  cause,  which  purports  to  be  made 
by  consent  and  the  draught  of  which  was  in  fact 
signed  by  both  the  counsel,  directs  a  conveyance 
to  the  vendee,  and  payment  by  him  of  the  balance 
of  purchase  money,  with  interest  thereon  from  a 
period  several  years  anteriour  to  the  decree. 
Vendor's  counsel,  who  is  also  assignee  of  the 
greater  part  of  the  purchase  money  due.  agrees 
with  vendee,  on  his  complaining*  of  the  decree, 
that  if  he  will  pay  the  amount  so  assigned,  the 
question  of  his  liability  for  interest  shall  be  sub- 
mitted to  the  chancellor  at  the  next  term.  Vendee 
pays  the  amount  of  the  assignment,  but  the 
counsel  fails  to  submit  the  question  of  interest, 
and  sues  outexecution  on  the  decree.  Hbld.  upon 
these  facts,  the  vendee  is  entitled  to  relief  in 
equity :  and  such  relief  may  be  had  by  original 
bill  ag*ainst  the  vendor  and  his  counsel. 

In  1825,  John  B.  Woodford  sold  to  Thomas 
W.  Anderson,  for  the  price  of  6700  dollars, 
a  tract  of  land  in  Caroline  county,  which 
had  been  devised  to  Woodford  by  the  will 
of  his  father  William  C.  Woodford.  The 
contract  of  sale  was  evidenced  by  a  bond 
and  agreement,  in  the  following  terms : 
317  ***Know  all  men  by  these  presents, 
that  we  the  subscribers  are  held  and 
firmly  bound  unto  John  B.  Woodford  of 
the  county  of  Caroline,  in  the  just  and  full 
sum  of  2200  dollars  lawful  money,  being  a 
balance  in  consideration  of  the  purchase 
of  a  tract  of  land  called  White  Hall,  by 
Thomas  W.  Anderson  of  said  Woodford; 
to  the  true  and  faithful  payment  of  which 
sura  unto  tne  said  John  B.  Woodford,  his 
heirs  Ac.  on  or  before  the  10th  day  of  Sep- 
tember 1826  (subject  however  to  the  sub- 
joined condition)  we  bind  ourselves,  our 
heirs  Ac.  in  the  penal  sum  of  4400  dollars 
of  above  like  currency.  Thus  the  sub- 
joined condition  of  the  above  obligation  is 
such,  that  whereas  Thomas  W.  Anderson 
has  purchased  a  tract  of  land  called  White 
Hall  of  John  B.  Woodford,  and  the  sum 
named  in  the  above  bond  is  held  and  re- 
served in  said   Anderson's  hands    until  all 


mode  of  obtaining  relief  is  not  by  a  bill  of  review, 
or  other  proceedings  in  the  chancery  cause,  but  by 
an  original  bill :  Estill  &  Eakle  v.  McCllntlc  et  al., 
and  Manion  v.  Fahy.  decided  at  the  present  term  of 
this  court :  and  also  Mussell  v.  Morgan.  3  Bro.  Ch. 
R.  TO.  and  Anderson  v.  Woodford,  etc..  8  Leigh  316."  To 
the  same  effect,  see  the  principal  case  cited  in  Man- 
ion  V.  Fahy.  11  W.  Va.  494. 

In  Manion  v.  Fahy.  11  W.  Va.496.  it  is  said  :  "A  de- 
cree, other  than  a  consent  decree,  which  has  been 
entered  by  surprise  or  by  mistake  of  the  parties. 
•  •  •  whether  interlocutory  or  final,  should  be  set 
aside  by  a  new  suit  for  the  purpose.  The  case  In  8 
Leigh  (principal  case)  was  one  of  surprise  rather 
than  fraud.  The  authorities  however  on  the  ques- 
tion whether  an  Interlocutory  decree,  not  entered 
by  consent,  but  procured  by  fraud,  surprise  or  mis- 
take of  the  parties,  can  be  set  aside  by  a  bill  in  the 
nature  of  a  bill  of  review,  or  by  a  petition  for  a  re- 
hearing, are  not  clear  or  distinct,  though  the  prob- 
able inference  to  be  drawn  from  them  is.  that  such 
interlocutory  decrees  cannot  be  so  set  aside,  but 
only  by  an  original  bill.  See  Mussell  v.  Morgan,  8 
Bro.  Ch.  Cas.  74  :  Anderson  v.  Woodford  et  al.,  8 
.  Leigh  316 ;  Mann  v.  Worrell.  16  Barb.  221  :  Sandford 
V.  Sandford.  5  Cal.  237  :  Evans  v.  Bacon.  W  Mass.  213: 
Johnson  et  al.  v.  Johnson  et  al..  85  111.  215  :  Bank  of 
United  States  v.  Ritchie.  8  Pet.  128." 

See  generally,  monographic  note  on  "Decrees"  ap- 
pended to  Evans  v.  Spurirln.  11  Gratt.  616. 


incumbrances  shall  be  removed  from  said 
land,  agreeably  to  an  agreement  this  day 
entered  into  by  the  parties:  now,  know 
all  whom  it  may  concern,  that  should  said 
incumbrances  be  fully  removed  within  the 
space  of  twelve  months,  then  and  in  that 
case  the  above  bond  shall  be  valid  and  re- 
coverable on  the  10th  day  of  September 
next  (1826),  otherwise  not  recoverable  until 
all  incumbrances  are  removed ;  as  will  fully 
appear  by  reference  to  the  agreement  above 
mentioned.  In  testimony  wHereof  we  here- 
unto set  our  hands  and  seals  this  10th  day 
of  September  1825."  (Signed  and  sealed 
by  T.  W.  Anderson  and  three  others.) 

**Know  all  men  by  these  presents,  that 
the  articles  ryf  agreement  entered  into  be- 
tween John  B.  Woodford  of  the  one  part  and 
Thomas  W.  Anderson  of  the  other  part,  for 
and  in  consideration  of  the  purchase  of  a 
tract  of  land  called  White  Hall,  having 
been  fulfilled  so  far  as  the  payment  of  the 
sum  of  4500  dollars,  and  the  execution  ot 
a  conditional  bond  with  sufiQcient  security, 
on  the  part  of  said  Anderson,  and  the  fur- 
ther execution  of  a  deed  of  conveyance  on 
the  part  of  said  Woodford  and 
318  *his  wife  Sarah,  and  Elizabeth  Wood- 
ford the  mother  of  the  said  J.  B. 
Woodford:  this  further  agreement  wit- 
nesseth  that  the  remaining  sum  of  2200  dol- 
lars shall  remain  and  be  reserved  in  said 
Anderson's  hands  (but  not  to  bear  or 
carry  interest)  until  a  deed  of  trust  on  said 
land  held  by  George  Buckner  shall  be  fully 
discharged,  and  the  land  purchased  by  said 
Anderson  of  the  said  J.  B.  Woodford  shall 
be  entirely  disencumbered  of  all  liens 
which  may  have  been  imposed  thereon  by 
the  said  J.  B.  Woodford.  It  is  further 
agreed  and  distinctly  understood  by  the 
contracting  parties,  that  should  all  incum- 
brances on  said  land  be  removed  within  the 
space  of  twelve  months,  still  and  notwith- 
standing, said  Anderson  shall  not  be  bound 
to  pay  to  the  said  J.  B.  Woodford  the  sum 
of  2200  dollars  before  the  10th  day  of  Sep- 
tember 1826.  In  testimony  whereof  the  par- 
ties have  hereunto  set  their  hands  and  seals 
this  10th  day  of  September  1825.'*  (Signed 
and  sealed  by  John  B.  Woodford  and  T.  W. 
Anderson.) 

On  this  agreement  there  is  tbe  following 
indorsement:  **It  is  expressly  agreed  and 
stipulated  that  the  eight  acres  of  land,  part 
of  the  White  Hall  tract,  held  by  mrs.  Ann 
Martin,  is  not  to  be  considered  any  part  of 
the  incumbrance  to  be  raised  by  John  B. 
Woodford  from  the  said  land,  she  t>eing 
entitled  to  occupy  the  said  eight  acres  for 
her  life,  free  from  molestation.  Witness 
our  hands  and  seals  this  10th  September 
1825."  (Signed  and  sealed  by  T.  W.  An- 
derson. ) 

At  the  time  of  this  sale  to  Anderson, 
the  land  was  under  the  incumbrance  of  a 
deed  executed  by  J.  B.  Woodford  to  George 
Buckner  (mentioned  in  the  agreement)  in 
trust  for  the  purpose  of  indemnifying  Eliz- 
abeth Goodwin  administratrix  of  Littleton 
Goodwin  deceased,  who  in  his  lifetime  had 
been  the  executor  of  William  C.  Woodford, 
against  demtfnds  for  which  her  intestate's 
estate  might  be  made  liable  to  creditors  of 
W.  C.  Woodford,  by  reason  of  the  said 
intestate's     having,      as     executor,      per- 
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319  mitted  *J.  B.  Woodford    to    take  and 
dispose   of   certain    slaves   and  other 

personalty  bequeathed  \o  him  by  W.  C. 
Woodford's  will. 

In  September  1826,  J.  B.  Woodford  filed  a 
bill  in  the  superiour  court  of  chancery  for 
the  Fredericksburg  district,  in  which,  after 
setting  forth  the  trust  deed  executed  to 
Buckner,  he  alleged  that  Anderson,  who 
had  purchased  the  land  thereby  conveyed, 
owed  him  2200  dollars,  and  refused  to  pay 
the  same  without  a  release  from  Buckner 
of  the  said  incumbrance,  to  which  Good- 
win's administratrix  declined  to  consent 
while  any  debts  due  from  W.  C.  Woodford's 
estate  were  unpaid;  that  the  only  available 
claims  against  that  estate  were  two  debts, 
of  small  amount,  due  to  Aylett  Hawes  and 
Gray  Boulware  respectively ;  and  that  these 
debts  the  plaintiff  was  willing  to  discharge. 
Wherefore  the  bill  prayed  that  Buckner,  L. 
Goodwin's  administratrix,  Anderson, 
Hawes,  Boulware,  and  all  other  creditors 
of  W.  C.  Woodford's  estate  who  had  just 
debts  which  were  made  known  to  the  exec- 
utor before  the  division  of  the  property,  and 
all  creditors  with  debts  binding  the  heirs 
or  devisees,  might  be  made  defendants; 
that  a  decree  might  be  made  directing  a 
release  of  the  deed  executed  to  Buckner, 
upon  complainant's  satisfying  the  debts  due 
to  Hawes  and  Boulware,  and  all  others  that 
should  be  exhibited  before  a  commissioner 
of  the  court  within  a  reasonable  time  after 
publication  for  that  purpose;  that  Ander- 
son, on  such  release  being  executed,  might 
be  decreed  to  pay  complainant  **  the  balance 
of  his  purchase  money  aforesaid,  amount- 
ing to " ;  and  general  relief. 

Anderson,  in  his  answer,  said  that  he 
was  ready  and  willing  to  pay  the  money 
mentioned  in  the  bill,  when  the  title  to  the 
land  should  be  secured  against  the  claim 
under  the  deed  of  trust,  but  not  before ;  and 
that  he  was  willing  the  cause  should  be 
heard  as  to  him  by  consent. 

320  *The  execution  of  the  bond  for  2200 
dollars  by  Anderson  was  proved   by  a 

witness,  Thomas  G.  Thornton,  whose  dep- 
osition was  taken  in  the  progress  of  the 
cause.  On  the  12th  of  February  1827,  John 
Dickinson  the  counsel  for  the  plaintiff, 
who  filed  the  bill  and  conducted  the  suit  on 
his  behalf,  made  the  following  indorsement 
on  the  said  bond:  ^^This  bond  is  entitled  to 
a  credit  of  140  dollars  when  the  bond  fell 
due,  paid  in  a  young  horse  to  John  B. 
Woodford."  The  agreement  of  the  10th 
September  1825  was  neither  exhibited  with 
the  bill,  nor  afterwards  filed  in   the  cause. 

On  the  8th  of  May  1827,  Woodford  the 
plaintiff  assigned  to  Atwell  C.  Coleman, 
1865  dollars  of  his  claim  against  Anderson. 

The  court  having  (by  consent  of  the  par- 
ties, as  the  record  states)  directed  one  of 
its  commissioners  to  take  an  account  of  all 
debts  outstanding  against  W.  C.  Wood- 
ford's estate,  which  might  be  a  lien  on  the 
land  in  the  bill  mentioned,  the  commis- 
sioner reported  that  the  only  debts  of  that 
character  which  had  been  brought  forward 
after  due  publication  of  notice  to  cred- 
itors, were  a  debt  due  to  Aylett  Hawes,  of 
123  dollars  63  cents,  with  interest  on  54  dol- 
lars 67  cents  part  thereof  from  1st  February 
1827,    and  a  debt  due  to  Gray  Boulware,  of 


13   dollars    27    cents,  with  interest  thereon 
from    the  same  period. 

The  suit  was  pending  until  the  15th  of 
October  1830;  the  delay  being  chiefly  owing 
to  the  difiQculty  of  ascertaining  what 
claims  existed,  of  the  character  described  in 
the  order  of  reference.  Meanwhile  Buckner 
the  trustee  died,  and  the  suit  was  revived 
against  his  heirs  at  law.  On  the  15th  Octo- 
ber 1830,  the  court,  with  the  assent  of  the 
defendant  Elizabeth  Goodwin,  decreed 
that  the  heirs  of  Buckner  release  to  An- 
derson, by  proper  deed,  all  their  right,  title 
and  interest  in  the  land  conveyed  to  said 
Buckner  by  the  deed  of  trust;  and,  with 
the  consent  of  the  parties,  decreed 
321  further  that  Anderson  pay  to  his  *co- 
defendants  Hawes  and  Boulware,  out 
of  the  amount  due  the  plaintiff  on  the  bond 
executed  for  the  balance  of  theWhite  Hall 
purchase  money,  the  debts  and  "interest  re- 
ported by  the  commissioner  to  be  due  them 
respectively,  and  to  the  plaintiff  the  sum' 
of  1972  dollars  2  cents,  **with  interest 
thereon  from  the  said  1st  day  of  February 
1827  until  paid,  that  being  the  balance  due 
on  that  day  to  the  plaintiff  upon  the  said 
bond,  after  crediting  the  said  Anderson 
with  140  dollars  indorsed  on  said  bond,  and 
the  sums  decreed  to  be  paid  by  him  to  the 
defendants  Hawes  and  Boulware." 

In  October  1831,  Anderson  instituted  a 
suit  in  chancery  in  the  circuit  superiour 
court  of  Spotsylvania  county,  against  J.  B. 
Woodford,  John  Dickinson  and  Robert  Hord. 
The  bill  set  forth  the  plaintiff's  purchase  of 
the  White  Hall  tract  of  land  from  Woodford, 
and  the  terms  of  that  purchase  as  shewn 
by  the  bond  and  agreement  of  the  10th 
.September  1825;  stating  also  the  proceed- 
ings and  decree  in  Woodford's  suit  against 
the  complainant  and  others,  as  above  de- 
tailed, and  exhibiting  the  record  of  that 
suit.  And  then  the  bill  alleged,  that  Dick- 
inson had  been  retained  as  counsel  to  pros- 
ecute the  said  suit;  and  complainant, 
having  entire  confidence  in  him,  and  be- 
lieving that  nothing  more  was  required  by 
Woodford's  bill  than  payment  of  the  princi- 
pal sum  of  2200  dollars,  and  not  even  that  un- 
til the  lien  upon  the  land,  created  by  the  trust 
deed  to  Buckner,  should  be  removed,  felt 
no  hesitation  in  signing  the  answer  to  the 
bill,  which  had  been  prepared  for  him  by 
Dickinson,  to  whom  he  confided  the  man- 
agement of  the  suit  so  far  as  he  was  con- 
cerned, and  who  had  himself  assisted  in 
drawing  the  agreement  of  the  10th  Septem- 
ber 1825.  That  complainant  therefore  took 
no  agency  whatsoever  in  the  suit,  until 
some  time  in  1830,  when  he  requested  an- 
other attorney,  John  L.  Marye  esq.  to  ex- 
amine the  papers  in  reference  to  the  title 
of  the  land,  and  if  necessary,  to  appear  for 
him.  That  on  the  13th  September 
322  *1826,  complainant  sold  Woodford  a 
horse  at  the  price  of  140  dollars,  for 
which  he  took  Woodford's  bond  payable  on 
demand,  and  apprised  Dickinson  thereof, 
in  order  that  it  might  be  credited  against 
the  2200  dollars  due  to  Woodford,  whenever 
he  should  become  entitled,  according  to 
the  terms  of  the  agreement  respecting  the 
land,  to  receive  the  balance  of  the  purchase 
money.  That  on  the  24th  of  October  1829, 
Atwell    C.  Coleman    assigned  to  Dickinson 
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his  interest  in  1865  dollars  of  the  said  pur- 
chase money,  which  Woodford  had  before 
assigned  to  Coleman ;  so  that  the  suit  was 
in  effect,  after  the  24th  of  October  1829, 
prosecuted  for  Dickinson's  own  benefit. 
That  Woodford  had  subsequently  assigned 
to  Robert  Hord  the  balance  of  the  claim 
against  complainant  on  account  of  the  said 
purchase  money.  That  notwithstanding 
the  decree  against  complainant  appears  to 
have  been  rendered  by  consent,  yet  the  at- 
torney employed  by  complainant  had  in- 
formed him,  that  being  requested  to 
examine  merely  the  state  of  the  title  to  the 
land,  he  never  had  his  attention  directed  to 
any  other  question,  and  on  being  satisfied 
that  a  good  title  could  be  made,  left  it  en- 
tirely to  Dickinson  to  draw  the  decree ;  and 
when  the  rough  draught  was  presented  to 
him  for  signature,  he  signed  the  same  with- 
out ever  reading  it,  not  dreaming  that  the 
complainant  was  concerned  in  any  question 
other  than  that  relating  to  the  title.  That 
complainant  never  threw  any  difiSculty  in 
the  way  of  a  speedy  termination  of  the  suit, 
but  was  desirous  to  pay  the  balance  of  the 
purchase  money  he  owed,  and  so  stated  to 
his  counsel  when  he  employed  him.  That 
when  complainant  learned,  to  his  great  sur- 
prise, that  a  decree  for  the  payment  of  in- 
terest on  the  said  balance  had  been  rendered 
against  him,  he  announced  to  Dickinson 
his  determination  not  to  abide  by  the  de- 
cree in  that  respect ;  whereupon  Dickinson 
agreed,  that  if  complainant  would  go  on  to 
make  a  payment  of  1465  dollars  to  Cole- 
man on  behalf  of  Dickinson,  the 
323  *^qnestion  of  interest  should  be  sub- 
mitted to  the  chancellor  at  the  suc- 
ceeding term  for  correction.  That  com- 
plainant, resting  on  this  assurance, 
proceeded  to  make  several  payments  in  sat- 
isfaction of  that  part  of  the  decree  which 
stands  in  Woodford's  name,  amounting  in 
the  aggregate  to  1870  dollars  36  cents; 
having,  in  addition,  paid  to  Hawes  and  Boul- 
ware  the  amounts  decreed  to  them  respec- 
tively. Notwithstanding  which,  an  execu- 
tion on  the  decree  had  been  recently  sued  out 
against  the  complainant,  and  placed  in  the 
hands  of  the  sheriff;  and  that  too,  when 
the  conveyance  of  the  legal  title  to  the  land, 
decreed  to  be  made  by  Buckner*s  heirs, 
had  never  been  executed.  Wherefore,  in- 
asmuch as  the  said  decree  was  unjust,  both 
in  allowing  interest  on  the  2200  dollars, 
and  omitting  to  allow  it  on  the  credit  for 
140  dollars,  and  was  obtained  against  com- 
plainant wholly  by  surprise,  the  bill  prayed 
that  Woodford,  Dickinson  and  Hord  might 
be  in  joined  from  proceeding  under  it  to 
coerce  any  further  payment,  until  the  legal 
title  should  be  conveyed  to  complainant  by 
Buckner's  heirs;  and  that  he  might  then  be 
subjected  only  to  the  payment  of  what 
should  prove  to  be  justly  due  on  the  said 
bond  for  2200  dollars,  after  deducting  Wood- 
ford's bond  for  140  dollars,  with  interest 
from  the  date  thereof,  and  the  several  sums 
paid  since  the  rendition  of  the  decree. 

With  his  bill,  the  complainant  exhibited 
a  letter  written  by  Dickinson,  on  the  20th 
November  1830,  to  J.  L.  Marye,  in  the  fol- 
lowing terms:  **D'r  sir,  Isawmr.  Thomas 
Anderson  to-day,  and  he  says  he  conceives, 
according  to  the  contract  with   J.  B.  Wood- 


ford, he  is  not  to  pay  interest  on  the  bond 
on  which  I  got  the  decree  last  term.  I  have 
agreed,  if  he  will  settle  1465  dollars  for  me 
with  Atwell  Coleman,  to  let  the  case  rest 
till  next  term,  and  submit  the  agreement  to 
the  chancellor.  And  that  his  payment  to 
Coleman  on  my  order  may  not  prejudice  his 
claim  to  corrections,  I  tdld  him  I  would 
write  to   you    on  the  subject,  and  he 

324  promised  to  pay  Coleman  *if  you 
should  decide  that  it  would  not  prej- 
udice his  claim.  I  draw  the  order  in  favor 
of  Coleman  guarded  as  to  that  subject,  and 
I  hope  you  will  say  that  he  can  run  no  risk. 
Atwell  Coleman's  assignment  to  me  on  my 
giving  him  my  bond,  I  have  sent  to  the 
clerk  to  file  with  the  papers.  It  will  greatly 
oblige  me  to  have  Coleman  paid  the  1465 
dollars,  as  he  is  pressing  me  for  it." 

The  injunction  pray<^  in  the  bill  was 
awarded. 

Dickinson  answered,  that  he  had  no  recol- 
lection of  having  ever  seen  the  agreement 
mentioned  in  the  bill,  and  that  complainant 
for  the  first  time  stated  to  him  the  exist- 
ence of  an  agreement  by  which  he  was  ex- 
empted from  paying  interest,  when  the 
notice  was  given  for  taking  the  deposition 
of  Thomas  G.  Thornton;  on  which  occa- 
sion, and  repeatedly  afterwards  during  the 
pendency  of  the  suit,  respondent  urged  him 
to  produce  and  file  the  agreement,  as  the 
duty  of  respondent  to  Woodford,  his  client, 
forbade  the  allowance  of  the  claim  to  such 
exemption,  unless  it  had  been  clearly  stip- 
ulated :  but  the  complainant  could  never  be 
persuaded  to  produce  the  paper.  Respond- 
ent utterly  denied  that  complainant  had 
the  slightest  ground  to  rely  on  him  for  pro- 
tection against  the  payment  of  interest, 
though  he  did  undertake  to  guard  him 
against  liens  on  the  land.  He  admitted 
that,  having  become  Woodford's  surety  for 
the  debt  he  owed  Coleman,  and  Woodford 
being  insolvent,  he  had  executed  his  indi- 
vidual bond  to  Coleman  for  the  debt,  and 
taken  Coleman's  assignment  to  himself  of 
the  interest  which  Woodford  had  previously 
assigned  to  Coleman  in  the  purchase  money 
due  from  Anderson.  He  admitted  that 
after  the  decree  was  rendered,  Anderson  did 
complain  of  it  for  allowing  interest,  and 
proposed  to  leave  the  matter  to  reference, 
which,  without  reflection,  respondent  par- 
tially assented  to ;  but  reflecting  that  others 
were  interested,  he  informed  Anderson 
that    he  must  decline  it:  afterwards, 

325  however,  he  wrote  that  if  *  Anderson 
would    go  on    to    pay    Coleman    the 

amount  of  the  order  which  respondent  had 
drawn  in  his  favour,  ^nd  take  in  respond- 
ent's bond,  he  would  have  no  objection  to 
submit  the  question  of  his  pretensions  to 
the  chancellor.  He  admitted  the  payments 
which  Anderson  alleged  he  had  made  on 
account  of  the  decree.  And  he  stated  that 
the  execution  against  Anderson  was  sued  out 
upon  the  requisition  of  Robert  Hord,  who 
was  Woodford's  assignee  of  so  much  of  the 
purchase  money  as  had  not  been  assigned 
to  Coleman. 

Woodford  and  Hord  answered  severally; 
the  former  stating  that  he  had  no  recollec- 
tion of  the  particular  terms  of  the  agree- 
ment with  Anderson,  as  respecting  the 
payment    of    interest,    and    the  latter  dis- 
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claiming  all  knowledge  on  the  subject  of 
Anderson's  claim  to  exemption  ;  and  both 
of  them  referring  to  Dickinson's  answer, 
and  insisting  on  the  decree. 

It  was  proved  by  the  deposition  of  a  wit- 
ness examined  in  the  cause,  that  the  in- 
dorsement* under  date  of  10th  September 
1825,  upon  the  agreement  between  Wood- 
ford and  Anderson,  was  wholly  in  the 
handwriting  of  the  defendant  Dickinson. 
And  it  was  further  proved  that  the  said 
agreement  had  remained,  from  the  time  of 
its  execution  until  after  the  rendition  of 
the  decree,  in  the  custody  of  Thomas  G. 
Thornton,  the  same  individual  who  was  ex- 
amined as  a  witness  for  Woodford,  to  prove 
the  execution  of  the  bond  for  2200  dol- 
lars. 

John  L.  Marye  was  also  examined  as  a 
witness.  His  deposition  sustained  all  the 
statements  of  the  bill,  in  reference  to  his 
employment  and  agency  as  Anderson's 
counsel.  He  said,  that  Dickinson  having 
informed  him,  that  the  decree  which  he  had 
prepared  was  in  conformity  with  deponent's 
views  in  regard  to  the  removal  of  the  lien 
created  by  the  deed  to  Buckner,  deponent 
thereupon  signed  the  decree  without  ever 
reading  it ;  not  dreaming,  at  the  time,  that 
Anderson  had  any  interest  in  the  matter 
other  than  in  regard  to  the  title, 
326  which  deponent  *had,  as  he  conceived, 
sufiBciently  guarded.  Deponent  fur- 
ther stated,  that,  understanding  Dickin- 
son's letter  as  amounting  to  an  agreement 
on  his  part  to  submit  the  question  of  the 
liability  of  ilnderson  for  interest  to  the 
chancellor,  he  devised  Anderson  to  make 
the  payment  desired  by  Dickinson. 

The  cause  was  heard  on  the  6th  of  July 
1833:  whereupon  the  chancellor,  being  of 
opinion  that  it  would  be  dangerous  to  vio- 
late the  rule  established  in  chancery,  by 
no  means  to  set  aside  a  decree  obtained  by 
consent  of  counsel  on  both  sides,  where 
there  is  no  collusion  or  fraud  in  the  case, 
— decreed  that  the  bill  be  dismissed,  but 
without  costs.  From  this  decree  Anderson 
appealed  to  this  court. 
Leigh,  for  appellant. 
Johnson,  for  appellees. 
TUCKER,  P.  The  agreement  filed  in 
this  case  admits  of  no  doubt  as  to  the  ex- 
emption of  Anderson  from  interest  until  the 
Incumbrances  were  all  removed;  and  the 
decree  having  given  interest  from  a  date 
long  anteriour,  the  appellant  has  been  in- 
jured, and  his  adversaries  have  recovered 
some  hundreds  of  dollars  to  which  they 
have  no  title.  The  case  then,  upon  the 
merits  of  his  demand,  seems  clear.  The 
questions  presented  are,  whether  he  has 
title  to  any  redress,  and  whether  the  remedy 
pursued  by  him  is  the  proper  one. 

I  do  not  think  there  has  been  any  gross 
negligence  in  this  case,  on  the  part  of 
Anderson.  The  suit  was  not,  in  its  origin, 
a  controversy  between  him  and  Woodford. 
It  was  brought  to  perfect  the  title  and  ex- 
tinguish the  incumbrances;  and  so  far  was 
it  from  being  considered  a  matter  of  con- 
test between  them,  that  the  same  counsel 
drew  both  bill  and  answer;  and  the  answer 
was  merely  formal.  Indeed  the  bill  had  set 
forth  the  demand  against  Anderson 
327      in  blank ;  thus  leaving  him  fairly  *to 


infer  that  the  decree  would  be  taken 
according  to  the  contract.  That  he  was 
afterwards  warned  by  Dickinson  and  re- 
peatedly urged  to  produce  the  agreement, 
is  alleged  indeed  in  the  answer  of  Dickin- 
son, but  not  proved  in  the  cause;  so  that, 
for  aught  that  appears,  he  still  acted  under 
the  impression  that  the  suit  was  rather  the 
joint  concern  of  himself  and  Woodford,  than 
a  suit  between  them.  It  is  remarkable, 
too,  that  his  application  to  counsel  was  to 
assist  mr.  Dickinson  in  the  prosecution,  in- 
stead of  contesting  any  matter  with  him : 
and  it  is  not  less  remarkable  that  the  sa- 
gacious and  vigilant  counsel  thus  employed 
should  obviously  have  had  the  same  impres- 
sion throughout,  *^never  dreaming  that 
Anderson  had  any  interest  in  the  matter 
other  than  in  regard  to  the  title."  He  ac- 
cordingly had  the  decree  entered  by  con- 
sent, and  seems  to  have  taken  it  for 
granted  that  it  was  for  the  proper  amount. 
To  me  this  appears  to  have  been  a  complete 
surprise ;  and  a  surprise,  too,  produced  by 
the  plaintiff's  setting  forth  his  claim  in 
blank,— pretending  to  no  title  to  interest, 
and  failing  to  produce  the  documentary  evi- 
dence of  his  demand,  which  it  was  in  his 
power  to  produce,  for  it  was  in  the  hands 
of  the  very  witness  whose  deposition  he 
took  to  prove  the  bond,  which  bond  refers 
to  the  agreement. 

Independent  of  every  other  consideration, 
then,  it  would  seem  that  Anderson  was  en- 
titled to  relief.     But  the  case  does  not  rest 
here.     After  the  decree  is  rendered,  and  be- 
fore it  is  carried  into  execution,    Anderson 
demands    its  correction,  and  Dickinson  en- 
gages to  submit   the  matter  to  the  chancel- 
lor, if  certain  payments  were  made;  which 
stipulation  was  substantially  complied  with 
by  Anderson.     But    Dickinson  did  not  sub- 
mit the  matter;  and  this  bill  was  the  conse- 
quence.    That   Dickinson,  if  he  had  owned 
the  whole   of  the    debt,    would  have  been 
bound  by  this  engagement,  cannot  be  ques- 
tioned.    The  iniquity  of  pocketing  a 
328      considerable  sum  *^which  did    not  be- 
long   to    him    would    have    laid    the 
ground    of   a  moral  obligation  sufiBcient  to 
sustain  the  promise.     But  in  truth  he  owned 
only  a  part  of   the  debt,  and  the  deduction 
was  destined  to  fall  on  those  entitled  under 
Woodford    to    the    residuum.     Yet    he  was 
their  counsel ;  his  power  over  the  cause  yet 
continued,  and  he  had  a  right  to  bind  them 
by  an  engagement    to  submit  the  matter  to 
the  court,  whereby  a  suit  would  be  avoided 
for   the  correction  of  the    error.    That  the 
consent  to  the  decree  given  by  counsel  was 
under    the    influence  of  mistake,  seems  ob- 
vious; and  it    was  therefore  susceptible  of 
correction,    either    by  bill  of    review   or  in 
some    other    mode.     Dickinson  had  a  suffi- 
cient   motive,  then,  for  consenting  to  sub- 
mit the  matter  to  the  judge,  upon  receiving 
a    very  large   payment,    instead  of  leaving 
the  defendant  Anderson   to  file  a  bill  of  re- 
view, or  a  bill    impeaching  the  decree,  and 
in  the  mean  time  to  retain  the  whole  money 
in  his    hands.     This  view  of  the  case  satis- 
fies me,  not  only  that  the  plaintiff  is  enti- 
tled to    relief,    but    to    relief    by    way    of 
original    bill.     I  will    add,  however,  that  I 
see  no  reason  to  doubt  that  an  original  bill 
will    lie  to  set    aside    a  decree  obtained  by 
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surprise,  as  well  as  one  obtained  by  fraud. 
There  is  no  doubt  that  equity  relieves 
equally  against  surprise  or  fraud  in  judg- 
ments at  law;  and  there  is  no  assignable 
reason  why  it  should  not  relieve  against 
surprise  in  equity.  The  only  question  is, 
whether  it  should  be  by  bill  of  review  or 
original  bill.  It  cannot  be  by  bill  of  review 
for  matter  in  law,  for  that  is  inappropriate 
to  the  nature  of' the  case.  Nor  can  it  in  all 
cases  be  by  bill  of  review  for  new  matter 
discovered  since  the  decree;  for  (as  in  this 
case)  there  may  be  surprise,  and  yet  it  may 
not  arise  out  of  new  matter  upon  which  to 
ground  a  bill  of  review.  An  original  bill 
impeaching  the  decree  on  the  ground  that 
it  has  been  obtained  by  surprise  or  mistake, 
is  then  the  proper  remedy.  It  is  the  remedy 
recognized  in  the  case  of  Erwin  v. 
Vint,  6  Munf.  267,  where  a  decree  by 
329  ^default  was  obtained  under  circum- 
stances of  surprise ;  and  the  like  prin- 
ciple is  conceded  in  the  case  of  Callaway 
V.  Alexander  Stc*  decided  a  few  days 
since.  Admitting,  as  it  seems  to  me  it 
must  clearly  be  admitted,  that  the  consent 
decree  has  been  entered  under  a  mistake 
(and  that  mistake  an  innocent  one)  and 
that  the  counsel  for  the  party  agreed  that 
the  matter  should  be  submitted  again  to  the 
court  for  its  decision,  I  think  it  must  be 
conceded  that  this  bill  was  the  proper 
remedy,  instead  of  a  bill  of  review,  which 
would  bring  again  before  the  court  the 
numerous  parties  to  the    former  litigation. 

I  am  of  opinion  to  reverse  the  decree,  and 
send  the  cause  back,  for  the  purpose  of 
adjusting  the  balance  really  due,  and  for 
further  proceedings. 

CABELL  and  BROCKBNBROUGH,  J., 
concurred. 

Decree  reversed  and  cause  remanded. 
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*Snnith  v.  Nicholas  &c. 

April.  1887.  Richmond. 
(Absent  Brooke  and  Cabblia  J.) 


Chancery    Prsctlcet- Usury t-Allefratlon   and   Proof.S 

—Where  usury  is  relied  upon  by  a  defendant  in 
equity  to  defeat  the  plaintiff's  whole  claim,  the 
facts  coBstitutinir  the  usury  must  be  distinctly 
alleged,  and  clearly  proved  accordlnir  to  the  alle- 
firation:  but  it  is  not  necessary  to  allesre  them 
with  the  formal  strictness  of  a  plea  of  usury  at 
law. 

5aine— Same. t— Case  In  which  the  defence  of  usury 
was  held  to  be  well  made  in  the  answer. 

Usury$  — What  Constitutes -Interest  at  Hazard.!  — 
Where,  upon  a  loan  of  money,  the  lender,  besides 
his  principal,  contracts  to  receive,  in  lieu  of  in- 
terest, somethinir  which  may  be  worth  more  than 


♦Reported  ante,  p.  114. 

tChancery    Practice— Allegations    and    Proof    Must 

Ajfree.— In  a  court  of  equity,  as  well  as  in  a  court  of 
law.  the  allecratlons  and  proof  must  airree.  A  re- 
covery will  not  be  allowed  upon  a  case,  althoucfh 
proved,  which  differs  essentially  from  that  al- 
leged In  the  bill.  Wren  v.  Moncure,  96  Va.  375.  28  S. 
E.  Rep.  588.  citingr  the  principal  case.  Brown  v.  Toell, 
5  Rand.  543,  Thompson  v.  Jackson.  3  Rand.  504.  Hun- 
ter V.  Jett,  4  Rand.  104.  and  Potomac  M.  Co.  v.  Evans, 
84  Va.  717.  6  S.  E.  Rep.  2. 

^Usury.  —  See  arenerally.  monog-raphic  note  on 
"Usury"  appended  toCofFmau  v.  Miller,  26  Gratt 
«98. 

$Sanie— Proof  of  Necessary.— To  the  point  that 
stroufiT  and  clear  proof  should  be  required  to  con- 
vict a  man  of  usury  the  principal  case  was  cited  in 
foot-note  to  Crenshaw  v.  Clark.  5  Leisrh  66;  Brock- 
enbrough  v.  Spindle.  17Gratt.  82. 

^  Same -What  Constitutes- Interest  at  Hazard.- See 
the  principal  case  cited  with  approval  In  Boulware 
V.  Newton,  18  Gratt  719. 


six  per  cent,  per  annum,  thouffh  it  may  perhaps 
prove  to  be  worth  less,  as  the  dividends  on  bank 
stock,  the  contract  is  usurious. 
Samet— Same— Porbearaoce  of  Stock  Debt— A  debtor, 
owlnir  a  certain  number  of  shares  of  bank  stock, 
agrees  with  his  creditor  to  pay  him,  at  a  future 
day.  the  market  price  of  the  stock  on  that  day, 
150  dollars  per  share,  at  the  creditor's  option, 
with  the  dividends:  Held,  the  contract  is  usurious. 

By  an  obligation  dated  the  Ist  of  Febru- 
ary 1819,  Wilson  C.  Nicholas  bound  himself 
in  the  penalty  of  20,000  dollars,  to  assign 
and  transfer  to  Joseph  Smith,  on  or  before 
the  first  day  of  July  following,  one  hundred 
shares  of  stock  of  the  bank  of  the 
United  States,  and  to  pay  the  lawful  inter- 
est which  should  accrue  from  the  date  of 
the  obligation,  upon  10,000  dollars;  and  by 
indenture  of  the  same  date,  Nicholas  con- 
veyed to  C.  Johnson  a  tract  of  land  in 
Goochland,  containing  1800  acres,  together 
with  sundry  slaves  and  other  personal  prop- 
erty, upon  trust,  that  in  case  of  failure  to 
transfer  the  stock,  and  pay  the  interest,  ac- 
cording to  the  terms  of  the  obligation, 
Johnson  should  sell  the  property,  and  out  of 
the  proceeds  pay  to  Smith  so  much  money 
as  the  stock  would  be  worth  in  cash  in  the 
Richmond  market  on  the  said  1st  day  of 
July,    with  lawful    interest    thereon    from 

the  date  of  the  indenture. 
331  *^In    November    1819,    Smith  filed  a 

bill  in  the  superiour  court  of  chancery 
for  the  Staunton  district,  against  Nicholas 
and  Johnson,  setting  forth  the  execution  of 
the  obligation  and  trust  deed  aforesaid  by 
Nicholas;  averring  that  Nicholas  had  failed 
to  transfer  any  part  of  the  stock,  or  pay 
any  part  of  the  interest,  ana  now  denied 
that  the  plaintiff  was  entitled  to  the  benefit 
of  the  obligation  and  deed ;  in  consequence 
whereof,  Johnson  the  trustee  declined  act- 
ing under  the  said  deed :  and  praying, 
therefore,  that  the  court  would  direct  the 
trustee  to  proceed  in  the  execution  of  the 
trust,  and  would  grant  the  plaintiff  such 
other  relief  as  might  be  just  and  equitable. 

•The  obligation  and  trust  deed  were  exhib- 
ited with  the  bill. 

Johnson  answered,  that  he  was  willing  to 
act  in  the  execution  of  the  trust,  under  the 
direction  of  the  court. 

The  answer  of  Nicholas  admitted  the  ex- 
ecution of  the  trust  deed,  but  averred  that 
the  foundation  of  the  plaintiff's  whole  claim 
was  usurious,  and  that  the  contract  and 
deed  were  void  in  law:  insisting  on  the  said 
usury  as  avoiding  the  contract  and  security, 
in  the  same  manner  as  if  the  same  were 
specially  pleaded.  And  then  respondent 
proceeded  to  give  what  he  declared  to  be 
a  true  statement  of  the  origin  and  progress 
of  the  plaintiff's  demand ;  which  was  as 
follows : 

Respondent  had  several  times  borrowed 
money  on  interest,  in  the  county  of  Au- 
gusta, and  in  the  winter  of  1812  be  applied 
to  E.  Stribling,  to  know  if  he  could  nego- 
tiate a  loan  for  him,  as  their  mutual  friend 
J.  Kinney  had  frequently  done,  at  a  rate 
of  interest  from  10  to  12  per  cent,  per  an- 
num. After  some  time,  Stribling  informed 
him  by  letter,  that  he  could  obtain  the  sum 
of  5000  dollars  at  the  rate  of  10  per  cent, 
for  one  or  two  years.  In  a  subsequent  let- 
ter, respondent  was  informed  by  Stribling 
that    the    negotiation    was  completed,  and 
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that    he    had   received     the    money, 

332  which  should  be  paid  *at  any  time 
to  respondent's  order;  but  if  conven- 
ient to  delay  drawincr,  he  would  himself 
bring  the  money  over  in  about  15  days.  No 
intimation  was  given  that  a  contract  for 
stock  was  expected,  or  any  scruple  felt  at 
receiving  usurious  interest.  On  the  con- 
trary, being  informed  the  money  was  re- 
ceived and  ready  to  be  paid,  without  a  word 
being  said  about  a  purchase  of  stock,  re- 
spondent could  only  consider  it  as  a  loan  of 
money.  Accordingly,  Stribling  and  the 
plaintiff  came  to  respondent's  house  about 
the  first  of  July,  when  respondent  was  in- 
formed (for  the  first  time,  as  he  believes) 
that  it  was  wished  he  should  engage  to 
pay  bank  stock  and  bank  dividends  too; 
which  he  positively  refused  to  do,  as  it 
would  subject  him  to  pay  a  double  premium 
for  the  money,  inasmuch  as  the  price  of  the 
stock  might  be  greatly  above  par,  and  the 
dividends  would  certainly  be  above  six  per 
cent.  It  was  then  agreed  that  the  engage- 
ment should  be  for  stock,  with  such  an  in- 
dorsement upon  the  bond  (marked  A.  and 
exhibited  with  this  answer)  as  was  actu- 
ally made  thereon  :  the  plaintiff  frequently 
declaring  that  all  he  wanted  was  to  be  se- 
cure of  the  dividends,  which  he  believed 
would  give  him  at  least  ten  per  cent,  for 
his  money,  which  would  satisfy  him.  Re- 
spondent always  considered  the  indorsement 
upon  the  bond  as  making  it  a  money  debt, 
but  that  the  loan  was  to  be  concealed  under 
cover  of  a  pretended  sale  of  stock ;  with 
which  view  and  no  other,  as  respondent 
supposed,  the  bond  was  drawn  up.  The 
indorsement  binds  respondent  to  discharge 
the  obligation  by  paying  money,  and  not 
stock.  The  bond  itself  obliged  him  to  pay, 
as  interest  on  the  loan,  whatever  dividend 
the  bank  might  declare  semiannually  on  the 
stock  pretended  to  be  sold :  which  dividends, 
as  appears  by  an  account  rendered  by 
Smith  (marked  B.  and  exhibited  with  this 
answer)  amounted  generally  to  ten  per 
cent.,  and  never  to  so  little  as  six  percent. 
Here,    then,  was    money    advanced   to    be 

repaid    in    money,     and    more     than 

333  *^legal    interest    paid  for  its  use.     If 
this  bond  was  not  originally  to  secure 

the  payment  of  a  sum  of  money,  as  re- 
spondent understood  it  was,  there  can  be 
no  question  that  when  it  became  due,  it 
was  to  be  discharged  by  the  payment  of 
5000  dollars  in  money,  and  not  50  shares 
of  bank  stock,  so  that  all  which  was  paid 
above  six  per  cent,  interest,  after  the  bond 
became  due,  was  usurious.  Thus  things 
continued,  respondent  paying  nearly  dou- 
ble rate  of  interest,  until  July  1816,  when, 
by  an  alteration  of  the  original  contract, 
the  usury  became  still  more  enormous. 
For,  by  an  agreement  of  the  12th  of  July 
1816  (marked  C.  and  exhibited  with  this 
answer)  respondent  bound  himself  in  the 
penalty  of  30,000  dollars,  to  transfer  150 
shares  in  the  bank  of  the  United  States 
(then  about  to  be  organized)  by  the  1st  of 
January  1818.  At  the  time  of  executing  this 
contract,  to  the  best  of  respondent's  recol- 
lection, the  5000  dollars  due  on  the  original 
bond  was  considered  as  money  to  be  con- 
verted into  United  States  bank  stock  at  80 
dollars  per  share,  and  respondent  received 


so  much  more  money  as,  including  the  5000 
dollars  at  80  dollars  per  share,  amounted  to 
150  shares  of  the  stock.  To  complete  the 
ruinous  extortion  of  this  contract,  it  was 
further  modified  on  the  2d  of  January  1818 
(see  exhibit  marked  D. )  so  as  to  bind  re- 
spondent to  pay  Smith,  on  the  1st  of  July 
1818,  the  market  price  of  said  stock  on  that 
day,  or  150  dollars  per  share,  and  the  divi- 
dends declared  in  the  meanwhile,  as  the 
plaintiff  should  prefer;  he  chose  the  latter 
alternative ;  and  accordingly,  on  the  1st  of 
July  1818  a  settlement  was  made ;  respond- 
ent having  paid,  or  binding  himself  to  pay, 
for  the  12,000  dollars,  which  was  all  he  ever 
received  from  Smith,  from  July  1812,  when 
the  loan  was  first  contracted,  till  July  1818, 
the  enormous  sum  of  26,068  dollars  50  cents. 
In  February  1819,  respondent  redeemed  his 
paper  due  to  Smith,  gave  his  note  for  2000 
dollars  at   60  days,    which  has    since 

334  been  paid,  and  an  additional  *note  for 
10,000    dollars,     still    held  b^  Smith, 

which  was  to  have  been  paid  in  stock.  As 
security  for  respondent's  compliance  with 
his  engagement  of  July  1816  to  transfer 
stock,  he  executed  a  deed  of  trust  (marked 
E.  and  exhibited  with  this  answer).— Re- 
spondent, having  answered,  prays  that 
plaintiff's  bill  may  be  dismissed  &c. 

This  answer  was  duly  sworn  to  by  the 
respondent. 

With  the  answer  were  exhibited  two  let- 
ters from  Stribling  to  Nicholas,  bearing 
date  the  6th  of  April  1812  and  the  1st  of  June 
1812,  respectively.  The  substance  of  these 
letters  is  correctly  stated  in  the  answer. 
They  were,  however,  objected  to  by  the 
plaintiff,  as  not  being  legal  evidence 
against  him,  and  the  chancellor  sustained 
the  objection. 

The  documents  referred  to  in  the  answer 
as  exhibits  marked  A.  B.  C.  D.  and  E.  were 
the  following. 

Exhibit  A.  was  a  writing  signed  and 
sealed  by  Nicliolas  and  Stribling,  by  which, 
in  consideration  of  5000  dollars  expressed 
to  be  paid  to  them  by  Smith,  they  bargained 
and  sold  to  him  50  shares  of  stock  in  the 
bank  of  Virginia,  to  be  delivered  and  trans- 
ferred to  him,  his  heiis  or  assigns,  on  or 
b-'fore  the  first  day  of  July  1813;  and  in 
the  meantime  Nicholas  and  Stribling  to 
pay  over  to  Smith  whatever  dividends  the 
same  bank  might  divide  on  said  stock  from 
the  date  of  the  instrument,  halfyearly,  un- 
til the  time  when  said  stock  should  be  reg- 
ularly transferred  to  him.  The  date  of  this 
instrument  is  the  1st  of  July  1812.  A  mem- 
orandum and  severalreceipts  were  indorsed, 
as  follows:  **Memo.  It  is  agreed  between 
the  undersigned,  to  avoid  a  loss  on  either 
side,  which  would  be  the  consequence  of  a 
considerable  rise  or  fall  in  the  price  of  the 
stock  within  mentioned,  that  the  price  of 
the  said  stock  shall  be  rated  at  100  dollars 
per  share,  and  that  the  payment  of  the 
within  obligation  is  to  be  received  in  money 
at  that  rate.  Witness  our  hands  and 
seals    the    day    within    mentioned." 

335  *(  Signed  and  sealed  by  Smith  and 
Nicholas.)  **1813,  Ap'l  22d.  Re- 
ceived int.  on  the  within  up  to  the  1st  of 
January  last. — Dec'r  23d.  Received  int.  on 
the  within  up  to  the  1st  of  July  last.— Re- 
ceived of  colo.  Nicholas    the    int.    on    the 
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within  in  full  up  to  the  Ist  of  July  1814.— 
Received  interest  up  to  the  lat  of  July 
1815.— Received  int.  up  to  the  lat  of  Jan- 
uary 1816."  Signed  by  Smith. 

Exhibit  B.  was  a  letter  enclosing  an  ac- 
count from  Smith  to  Nicholas,  in  the  follow- 
ing terms:  **Staunton,  December 26th  1815. 
D'r  sir,  You  will  herewith  find  a  statement 
made  of  the  balance  due  me  on  your  small 
notes,  including  the  dividend  of  July  last, 
which  money  I  will  thank  you  to  send  by 
C.  B.  Penn  esqr."  (Signed)  **J. 
Smith.'' 


"Wilson  C.  Nicholas  esqr.  to  J.  Smith 
1813.  Dec,  18.  To  your  note  with  int. 

from  1  July  1818.  for $260.00 

int.  on  same  from  1  July  1818  till 
Auir'tl816 81.25 

To  your  note  due  Jan'y  1.  1814.  for..    250.00 
int.  on  same  till  1  Auff't  1814...  .     28.75 

To  your  note  due  1  Jan'y  1816,  for. . .   660.00 
int.  on  same  till  1  Auir't  1815. . .  .     42.85 


Dr. 


281.25 


278.75 


608.25 


826.25 


To  your  note  due  1  Jan'y  1815.  for  .    212.50 
inL  on  same  till  1  Auir't  1815 13.75 

To  the  bank  dividend  on  1  July  1815 

on  50  shares  a  5  pr.  cent 260.00      250.00 

$1728.50 


1815.  July  21.    By  this  sum  paid  my 

dr'ftto  J.  Brown  jr 500.00 

Aufft  1.  By  do.  do 1000.00 


Due  J.  Smith  on  1  Auir't  1815. 


1500.00 
$228.50.' 


336  *A  receipt  for  the  balance  of  223 
dollars  50  cents,  signed  by  Charles 
B.  Penn,  is  subscribed  to  the  account. 

Exhibit  C.  was  an  obligation  dated  the 
12th  of  July  1816,  executed  by  Nicholas  to 
Smith,  by  which  Nicholas  bound  himself 
in  the  penalty  of  30,000  dollars,  with  con- 
dition that  if  he  should,  on  or  before  the 
1st  of  January  1818,  assign  and  transfer  to 
Smith  150  shares  of  stock  of  the  bank  of 
the  United  States,  then  the  obligation  to 
be  void.  On  this  instrument  was  the  fol- 
lowing indorsement:  *'15th  July  1818.  Re- 
ceived the  int.  on  the  within  up  to  the  first 
instant."     (Signed)  **J.  Smith." 

Exhibit  D.  was  in  the  following  words: 
I  ^ 'have  agreed  to  pay  mr.  Joseph  Smith  on 
the  first  day  of  July  next,  for  the  stock  of 
the  bank  of  the  United  States  that  I  owe 
him,  the  market  price  of  that  stock  on  that 
day,  or  150  dollars  a  share,  at  his  option, 
with  the  dividend  that  may  be  declared  on 
that  day.  Witness  my  hand  and  seal  the 
2d  day  of  January  1818."  (Signed  and 
sealed  by  W.  C.  Nicholas.)  This  paper 
was  objected  to  by  the  plaintiff  as  evidence 
there  being  no  proof  that  it  was  ever  exe- 
cuted or  delivered  to  him,  or  that  he  ever 
had  any  knowledge  of  it:  and  the  chancel- 
lor sustained  the  objection. 

Exhibit  E.  was  an  indenture  dated  the  12th 
of  July  1816,  by  which  Nicholas  conveyed 
to  Johnson  the  same  property  which  was 
subsequently  conveyed  by  the  indenture  of 
the  Ist  February  1819;  upon  trust,  for  the 
purpose  of  securing  the  faithful  performance 
of  the  contract  specified  in  exhibit  C. 

In  the  progress  of  the  cause,  the  chancel- 
lor ordered  that  an  issue  be  made  up  be- 
tween the  parties,  and  tried  at  the  bar  of 
the  superiour  court  of  law  for  Augusta 
county,  for  the  purpose  of  ascertaining 
whether  the  contract  of  the  1st  of  February 


1819,  between  Smith  and  Nicholas,  was 
usurious  or  not.  Two  trials  wefe  accord- 
ingly had;  but  the  jury  being  unable  to 
agree  upon  a  verdict  at  either  trial,  the 
issue  was  set  aside  by  consent  of  the  par- 
ties. 

337  *Stribling  was  three  times  examined 
as  a  witness  in  the  cause.     First,  his 

deposition  was  taken  by  the  plaintiff,  de 
bene  esse,  before  Nicholas  had  put  in  his  an- 
swer to  the  bill ;  and  he  was  twice  examined 
before  the  jury,  on  the  trial  of  the  issue 
in  the  superiour  court  of  law.  He  deposed, 
that  being  requested  by  Nicholas,  early  in 
1812,  to  negotiate  for  him  a  loan  of  money 
in  Augusta,  and  hearing  of  a  fund  of  5000 
dollars  in  the  hands  of  Smith,  he  applied 
for  it  in  behalf  of  Nicholas,  assuring  Smith 
that  ten  per  cent,  interest  and  abundant 
security  would  be  given ;  to  which  Smith 
replied,  that  he  never  had  loaned  money  at 
more  than  six  per  cent,  interest,  and  never 
would,  and  that  he  had  determined  to  in- 
vest this  money  in  bank  stock,  for  the  ben- 
efit ot  his  child,  by  whose  mother,  then 
lately  dead,  the  money  had  come  to  him. 
The  witness  theti  suggested  to  him  a 
plan,  by  which  he  thought  his  views  would 
be  answered,  and  at  the  same  time  Nicholas 
be  accommodated ;  which  was,  to  let  Nicho- 
las have  the  money  for  the  time  he  wished 
it,  and  take  his  obligation  for  the  delivery 
of  bank  stock  at  the  expiration  of  that 
time,  and  meanwhile  to  receive  as  interest 
whatever  the  bank  might  divide  on  such 
amount  of  stock.  To  this  the  plaintiff 
assented ;  and  sometime  afterwards  accom- 
panied the  witness  to  the  residence  of  Nich- 
olas, to  consummate  the  business.  In  the 
office  of  Nicholas,  witness  drew  the  con- 
tract of  the  1st  of  July  1812,  which  was 
then  executed  by  Nicholas  and  himself.  In 
his  first  deposition,  the  witness  states  that 
he  does  not  remember  any  thing  being  said, 
before  this  time,  about  an  indorsement; 
that  he  thinks  he  himself  suggested  to  the 
parties  the  propriety  of  some  indorsement, 
to  prevent  loss  to  either  in  the  case  of  a 
great  rise  or  fall  in  the  price  of  stock ;  and 
on  their  agreeing  to  the  suggestion,  the 
witness  wrote  the  indorsement  which  ap- 
pears on  the  contract.  He  considered  the 
contract  as  a  contract  for  stock,  and  to  be 
discharged  in  stock,  except  in  the 
event    that    stock    should    get    much 

338  *above    or    much  below  the  par;  and 
he    repeats,    that    according    to    his 

recollection,  the  contract  for  the  sale  of  the 
stock  had  been  made  without  any  condi- 
tion, and  reduced  to  writing  in  the  manner 
in  which  it  appears  in  the  body  of  the  writ- 
ten agreement,  before  any  proposition  was 
made  to  provide  for  the  payment  of  money 
instead  of  stock,  in  case  of  a  rise  or  fall. 
But  in  his  examinations  before  the  jury, 
he  states,  that  since  his  deposition  was 
taken,  Nicholas  had  shewn  him  the  letter 
of  the  1st  of  June  1812,  written  by  the  wit- 
ness to  Nicholas,  in  the  following  terms: 
^* My  dear  sir,  I  am  happy  to  have  it  in  my 
power  to  inform  you  that  mr.  Smith  has  at 
last  arrived,  and'l  have  brought  my  nego- 
tiation with  him  to  a  very  favourable  close. 
This  morning  I  received  of  him  the  whole 
sum  you  wanted  (5000  dollars)  which  I  hold 
subject   to  your  order.     If  you  do  not   find 
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it  convenient  or  necessary  to  draw  for  the 
money  beft)re  the  15th  instant,  it  is  more 
than  probable  I  can  take  the  money  to 
you."  This  letter  had  satisfied  him  that 
he  had  been  mistaken  in  one  statement  in 
his  deposition ;  and  he  was  now  convinced 
that  at  the  time  Smith  and  himself  went 
to  the  house  of  Nicholas,  tne  contract  was 
not  in  the  imperfect  state  represented  by 
the  deposition,  but  had  been  concluded, 
before  that  time,  between  the  witness  and 
Smith,  or  at  least  the  terms  of  it  had  been 
so  well  understood  between  them,  that  the 
money  was  completely  at  the  witness's 
command,  and  would  have  been  paid  to  the 
order  of  Nicholas  if  he  had  drawn  for  it: 
and  the  contract  so  made  by  the  witness,  on 
behalf  of  Nicholas,  with  Smith,  was  a  con- 
tract for  the  purchase  and  sale  of  stock, 
with  the  privilege  of  paying  it  in  money, 
rating  the  stock  at  par,  if  there  should  be 
a  great  rise  or  fall  in  its  value;  the  divi- 
dends to  be  paid  to  Smith  in  lieu  of  inter- 
est. The  terms  of  this  contract  were 
designed  and  supposed  to  be  expressed  in 
the  written  agreement  and  the  indorsement 
thereon,  which  the   witness  drew,  as 

339  before    mentioned,  *at    the    house  of 
Nicholas.      (When     Stribling     made 

this  correction  of  his  former  testimony,  he 
was  most  laboriously  crossexamined  as  to 
the  nature  of  the  conviction,  to  which  he 
declared  that  his  mind  had  been  brought, 
respecting  the  real  terms  of  the  contract. 
In  the  course  of  this  crossexamination,  he 
appeared  to  be  very  much  embarrassed,  and 
to  have  great  difficulty  in  distinguishing 
between  his  present  recollection  of  facts, 
and  his  present  opinion  or  impression, 
founded  on  his  own  belief  that  he  could  not 
have  written  the  letter  of  the  1st  of  June 
1812,  unless  the  terms  of  the  contract,  as 
reduced  to  writing  at  the  house  of  Nicholas, 
had  been  previously  understood  and  settled 
between  Smith  and  himself.  Yet  both  the 
parties  to  the  suit  admitted  on  the  record, 
that  he  was  very  intelligent,  and  of  unim- 
peachable veracity.)  At  the  time  of  mak- 
ing the  contract  and  of  reducing  it  to 
writing,  the  witness  himself  believed,  and 
he  is  satisfied  that  both  Smith  and  Nicholas 
believed,  there  was  nothing  unlawful  either 
in  the  agreement  for  the  sale  of  stock,  or 
in  the  modification  of  that  agreement  which 
was  made  by  the  indorsement  thereupon : 
Smith  appearing  to  be  satisfied  if  he  could 
secure  to  himself  the  receipt  of  bank  divi- 
dends, whatever  they  might  be,  for  the  use 
of  his  money.  At  this  time  the  impression 
of  the  witness  was,  and  he  believes  it  was 
the  general  impression,  that  Nicholas  had 
no  bank  stock.  Witness  had  no  personal 
knowledge  of  the  dealings  between  the  par- 
ties since  the  contract  of  1812,  but  had  un- 
derstood from  Smith,  since  the  failure  of 
Nicholas  (which  took  place  in  August  1819) 
that  the  said  contract  had  been  cancelled  in 
some  arrangement  for  United  States  bank 
stock:  he  thinks  Smith  informed  him  that 
he  had  purchased  of  Nicholas  about  150 
shares  of  that  stock,  at  80  dollars  per  share, 
the  stock  to  be  delivered  some  time  after- 
wards, and  the  money  being  paid  down. 
Witness  understood  from  Smith  that  he 
did    not  receive  the    stock,  but    that 

340  the  debt,    at   the    time    *of  the    set- 


tlement, was  made  a  money  debt  at 
the  then  market  price  of  stock,  which 
was  somewhere^  about  150  dollars  per 
share.  Witness  'did  not  understand  from 
Smith  what  portion  of  the  money  he  had 
received,  but  that  he  had  received  some 
money  on  account  of  that  transaction.  He 
further  understood  that  the  contract  for 
United  States  bank  stock,  above  mentioned, 
was  made  before  the  subscriptions  for  said 
stock  had  been  closed.  In  July  1816,  about 
the  date  of  that  contract,  witness  was  in 
Richmond,  and  the  books  of  subscription 
for  stock  of  the  United  States  bank  were 
then  open.  Smith  himself  visited  Rich- 
mond about  that  time,  and  the  witness 
understood  from  him  that  his  object  in 
making  that  visit  was  to  subscribe  for  stock 
in  the  bank  of  the  United  States.  Witness 
had  also  understood  from  the  plaintiff,  at  a 
subsequent  period,  that  the  bond  in  con- 
troversy in  this  suit  grew  out  of  the  trans- 
action with  Nicholas '  respecting  the  150 
shares  of  United  States  bank  stock. 

Stribling  and  several  other  witnesses  were 
also  examined  as  to  their  knowledge  of  the 
pecuniary  affairs  of  Nicholas.  The  gen- 
eral result  of  the  testimony  on  this  sub- 
ject was,  that  for  many  years  previous 
to  1819,  Nicholas  had  been  much  involved 
in  debt ;  that  he  had  frequent  and  urgent 
occasions  for  money  to  a  considerable 
extent;  that  in  Richmond,  in  the  early 
part  of  1819,  the  general  impression  in 
regard  to  his  affairs  was  unfavourable; 
that  about  the  time  of  his  failure,  the 
report  was  general  that  he  had  been  much 
embarrassed  for  very  many  years,  and  had 
been  much  injured  by  the  great  sacrifices 
he  had  for  a  long  time  been  compelled  to 
make,  in  order  to  raise  money  to  sustain  his 
credit ;  and  that  he  himself,  after  his  fail- 
ure, estimated  his  debts  at  about  298,000 
dollars. 

It  further  appeared  by  the  testimony, 
that  at  the  time  of  opening  the  books  of 
subscription  for  the  stock  of  the  United 
States  bank,  in  July  1816,  much  diversity 
of  opinion  existed  among  men  of 
341  business,  on  the  question  *^whether 
or  no  the  investment  in  that  stock 
would  be  safe  and  profitable ;  but  the  pre- 
vailing opinion  was,  that  the  dividends 
would  be  about  six  per  centum,  and  the 
stock  about  par.  In  Richmond,  a  consider- 
able amount  of  the  stock  was  subscribed 
for;  the  terms  of  subscription  being  the 
payment  of  100  dollars  per  share,  in  specie 
and  debt  of  the  United  States,  or  wholly 
in  specie,  at  three  instalments,  within  12 
months  from  the  date  of  subscription.  The 
price  of  the  stock  in  August  and  Septem- 
ber 1817  was  156  dollars  per  share;  in  Janu- 
ary 1818,  150  dollars;  in  July  1818,  130 
dollars;  in  January  1819,  105  dollars;  in 
February  and  July  1819,  100  dollars.  The 
dividends  were,  in  July  1817,  2  dollars  60 
cents  per  share;  in  January  1818,  4  dollars; 
in  July  1818,  3  dollars  50  cents. 

It  was  proved  that  the  dividends  on  stock 
of  the  bank  of  Virginia  were,  in  January 
and  July  1807,  and  January  1808,  4  dollars 
per  share ;  in  July  1808,  3  dollars  50  cents ; 
in  January  and  July  1809,  3  dollars;  in 
January  1810,  4  dollars;  in  July  1810 
and  January  1811,  5  dollars;   in   July  1811, 
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January  and  July  1812,  and  January  1813, 
6  dollars;  in  July  1813  and  January  1814,  5 
dollars;  in  July  1814,  13 dollars;  in  January 
1815,  4  dollars  25  cents;  in  July  1815  and 
January  1816,  5  dollars ;  in  July  1816  and 
January  1817,  3  dollars  25  cents;  and  in 
July  1817,  5  dollars. 

In  December  1829,  the  cause  was  beard ; 
and  the  chancellor,  being  of  opinion  that 
the  transactions  between  Smith  and  Nicho- 
las were  usurious,  dismissed  the  bill  with 
costs.  From  which  decree  Smith  appealed 
to  this  court. 

Johnson,  for  the  appellant,  premised,  that 
this  being  a  case  in  which  usury  was  relied 
upon  to  defeat  the  plaintiff's  whole  claim, 
the  defendant  occupied  the  same  ground  as 
if  he  were  defendant  at  law.  The  usury 
must  be  specially  and  distinctly  de- 
342  tailed,  *and  must  moreover  be  proved 
strictly  as  alleged.  Crenshaw's 
adm'r  v.  Clark  et  al.,  5  Leigh  65.  And 
then,  he  said,  there  was  no  defence  of 
usury  sufficiently  made  in  the  answer;  for 
there  was  only  a  general  allegation  of 
usury,  followed  by  a  specification  of  facts, 
and  therefore  the  general  allegation  could 
at  most  only  have  the  effect  to  point  the 
specific  facts  to  that  defence:  and  taking 
every  one  of  the  facts  stated  in  the  answer, 
as  strictly  true,  they  did  not  amount  to 
usury.  For,  as  to  the  contract  of  1812 
(waiving  the  question  whether  the  several 
transactions  detailed  in  the  answer  were 
connected  or  no)  the  substance  and  amount 
of  the  allegations  was  simply,  that  the 
contract  was,  under  cover  of  a  sale  of 
stock,  a  real  contract  to  borrow  money,  and 
pay  bank  dividends  in  lieu  of  interest. 
There  was  no  averment  in  the  answer, 
that  the  dividends  exceeded,  and  were  known 
to  the  parties  to  exceed,  the  legal  rate  of 
interest;  no  averment  that  the  dividends 
were  referred  to  as  the  measure  of  usurious 
interest  upon  the  loan.  Then,  the  naked 
question  was  presented,  whether  the  loan 
of  money,  to  receive  bank  dividends  in  lieu 
of  interest,  was  usurious.  And  he  con- 
tended, that  there  was  no  sufficient  author- 
ity for  the  proposition  that  a  party  who 
reserved,  upon  a  loan  of  money,  that  which 
might,  in  the  course  of  events,  be  worth 
more  or  be  worth  less  than  legal  interest, 
was  guilty  of  usury.  The  only  adjudged 
case  to  that  effect  was  Roberts  v.  Tre- 
mayne,  Cro.  Jac.  507,  which  was  in  direct 
opposition  to  the  subsequent  case  of  Grant 
V.  Gordon,  Com.  Rep.  583.  And  though 
the  principle  stated  by  justice  Doderidge 
in  Roberts  v.  Tremayne,  had  been  fre- 
quently recognized  in  other  cases  as  good 
law,  such  recognitions  were  nothing  more 
than  the  dicta  of  the  several  judges,  wholly 
extrajudicial,  and  unnecessary  to  the  deci- 
sion of  any  point  before  the  court.  All  the 
cases  in  which  it  was  supposed  that  a  con- 
tingent reservation,  of  that  which  might 
perad venture  prove  of  greater  value 
343  than  *legal  interest,  had  been  held 
to  infect  the  contract  with  usury, 
were  in  fact  cases  in  which  legal  interest, 
or  its  -equivalent,  was  to  be  certainly 
paid,  and  a  contingent  advantage  was 
stipulated  for  in  addition ;  as  where  the 
lender  reserved  legal  interest,  and  a  share 
in    the  profits  of  a    trade,  this  was  decided 


to  be  usury,  whether  there  was   any    profit 
on  the  trade  or  not. 

Upon  the  proofs  in  the  cause,  he  said,  the 
allegations  of  the  answer  as  to  the  contract 
of  1812  were"  not  sustained.  The  proof  of 
usury  should  be  so  clear  and  satisfactory  as 
to  exclude  every  reasonable  doubt.  Green - 
how  V.  Harris,  6  Munf.  484;  Crenshaw's 
adm*r  v.  Clark  et  al.,  5  Leigh  69;  Grigsby 
V.  Weaver,  Id.  197.  Stribling,  in  his  first 
deposition  (to  which  alone  the  court  should 
look  for  the  real  circumstances  of  the  con- 
tract) states  expressly  that  the  original 
contract  was  for  the  sale  and  purchase  of 
bank  stock,  and  that  the  indorsement  was 
made  subsequently  to  the  completion  of 
that  original  contract ;  and  his  whole  evi- 
dence proves  that  neither  the  sale  of  the 
stock,  nor  the  modification  by  which  the 
stock  was  made  payable  in  money,  was  de- 
signed as  a  contrivance  for  securing  a 
usurious  premium  on  the  money  advanced. 
Taking  the  only  definitive  and  binding 
contract  between  the  parties  to  be  that  evi- 
denced by  the  bond  and  indorsement,  there 
was  nothing  whatever  in  the  proofs,  to 
shew  that  the  dividends  were  of  greater 
value  than  legal  interest  on  the  money; 
nothing  from  which  the  court  could  prop- 
erly infer  that  the  chance  of  the  dividends 
exceeding  six  per  centum,  connected  with 
the  chance  of  their  being  less,  was  worth 
more  than  the  certain  reservation  of  legal 
interest. 

Then,  if  there  was  no  usury  in  the  con- 
tract of  1812,  he  contended  that  there  ^as 
nothing  to  impeach  the  subsequent  trans- 
actions. The  contract  of  1816  was  nowise 
usurious  or  oppressive.  All  that  Smith, 
in  January  1818,  was  authorized  to  claim, 
was  only  the  value  of  the  stock ;  and  what 

that  was,  does  not  appear. 
344  *As  to  the  contract    of    1818,    there 

was  no  averment  or  proof  to  connect 
it  with  that  which  forms  the  subject  of  the 
present  controversy ;  and  for  the  want  of 
proof,  it  was  properly  excluded  by  the 
chancellor. 

Leigh  and  Stanard,  for  the  appellees,, 
said,  that  as  to  the  proposition  that  where 
a  defendant  in  equity  relies  on  the  defence 
of  usury,  he  stands  in  exactly  the  same 
situation  as  if  he  made  such  defence  at 
law,— if  it  meant  only,  that  he  was  bound 
to  give  a  distinct  account  of  the  particulars 
of  the  transaction  wherein  usury  was  al- 
leged to  consist ;  that  the  facts  so  stated 
must  amount  to  usury ;  and  that  the  onus 
probandi  rests  on  the  defendant ;— that  was 
not  disputed.  But  if  it  meant  that  the  de- 
fendant was  bound  to  make  the  defence  by 
plea,  with  all  the  formal  strictness  of  a 
plea  of  usury  at  law,  or  by  answer  as  strictly 
formal  as  the  plea,  there  was  no  authority 
for  the  doctrine.  The  case  of  Crenshaw's 
adm'r  v.  C'ark  et  al.  did  not  sustain  it.  It 
would  surely  be  sufficient,  if  the  answer 
should  state  such  facts  as,  if  found  in  a 
special  verdict,  would  be  held  by  the  court 
to  constitute  usury, — facts,  upon  the  mere 
statement  of  which,  res  ipsa  loquitur;  even 
though  a  corrupt  agreement  be  not  charged 
in  technical  form  and  language.  Gibson 
V.  Fristoe  &c.,  1  Call  63,  73.  The  proposi- 
tion of  the  appellant's  counsel  proceeded 
on  the  analogy  of  an  action  at    law  upon  a 
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specialty,  in  which  usury  was  required  to 
be  strictly  pleaded ^and  exactly  proved;  but 
why  assimilate  the  present  case  to  such  an 
action,  rather  than  adopt  the  analogy  of  the 
actions  of  ejectment  and  detinue,  where 
usury  was  allowed  to  be  given  in  evidence 
without  pleading  it  at  all?  They  then  pro- 
ceeded to  a  minute  examination  of  the  an- 
swer of  Nicholas,  and  contended  that  the 
defence  of  usury  was  clearly  and  sufficiently 
made  in  respect  to  all  the  contracts  there 
detailed.  The  contract  of  1812,  they  said, 
taking  it,  upon  the  answer  and  proofs  in 
the   cause  (between  which  there  was 

345  the    most    perfect    agreement)   as  *^a 
contract  to  lend    5000    dollars,  and  to 

receive,  in  lieu  of  interest,  bank  dividends 
which  might  or  might  not  exceed  legal  in- 
terest, the  hazard  being  supposed  real  and 
not  merely  colourable, — a  view  of  the 
transaction  certainly  the  most  favourable 
to  the  appellant, — was  still  directly  within 
the  principle  of  Roberts  v.  Tremayne, 
and  usurious  upon  that  authority.  For 
here,  none  of  the  principal  was  hazarded ; 
at  most,  only  a  part  of  the  interest  was 
in  risque,  since  it  was  hardly  possible 
there  would  be  no  dividends  at  all.  This 
hazard,  however,  'was  merely  colourable; 
for,  to  ascertain  the  real  design  of  the  parties 
in  reserving  dividends  in  lieu  of  interest, 
the  court  will  look  at  the  state  of  facts  at 
the  time,  known  to  and  anticipated  by  them 
both.  They  both  expected  that  the  divi- 
dends would  yield  ten  per  cent.  But  the 
authority  of  Roberts  v.  Tremayne  is  ques- 
tioned. That  case  has  been  approved  over 
and  over  again ;  by  lord  Hardwicke,  in 
Chesterfield  v.  Janssen,  1  Atk.  350,— by  De 
Grey,  chief  justice,  in  Murray  v.  Harding, 
2  W.  Black.  863,— and  in  the  cases  of  White 
Ac.  V.  Wright,  3  Bam.  &  Cres.  273;  10 
Eng.  Com.  Law  Rep.  75,  and  Lloyd  v. 
Scott,  4  Peters  205.  They  referred  to  the 
cases  of  Browne  v.  0*Dea,  1  Sch.  8l  Lef. 
115;  Drew  v.  Power,  Id.  182;  Molloy  v. 
Irwin,  Id.  310;  Gubbins  v.  Creed,  2  Id.  218, 
and  Webb  v.  Rooke,  2  Id.  661,  in  which  it 
was  determined  that  the  taking  a  lease, 
though  at  a  fair  value,  was  usurious,  if 
the  contract  of  lease  were  connected  with 
a  loan  of  money,  or  the  forbearance  of  a 
debt.  As  to  the  contract  of  1816,  that  was 
a  purchase  of  stock  by  Smith,  the  creditor, 
from  Nicholas,  the  debtor,  at  an  inade- 
quate price;  and  there  was  no  doubt,  upon 
a  view  of  the  situation  of  the  parties,  and 
the  various  circumstances  disclosed  by  the 
evidence,  that  it  was  connected  with  the 
contract  of  1812,  and  in  fact  a  continuation 
of  that  contract,  under  a  different  form. 
The  next  contract,  that  of  January  1818, 
was  unequivocally  usurious ;  for  Smith 

346  was  certain  to  get  the  whole  *amount 
due  him,  and  was,  in  addition  to  have 

the  benefit  of  a  rise  in  the  market  price  of 
stock,  without  being  subject  to  any  risque 
of  loss  by  a  fall  in  the  price,  since  the  con- 
tract, in  terms,  gave  him  the  option  of 
taking  the  market  price  of  the  stock,  or  150 
dollars  a  share ;  and  meanwhile  he  was  to 
have  the  dividends,  which  it  was  almost 
certain  would  exceed  six  per  cent.  White 
Ac.  V.  Wright,  3  Bam.  &  Cres.  273;  10 
Eng.  Com.  Law  Rep.  75;  Barnard  v.  Young, 
17  Ves.  44.     The  connection  of  the  contract 


now  in  controversy  with  those  stated  in 
the  answer  was  fully  established  by  the 
testimony  of  Stribling. 

Johnson,  in  reply,  referred  to  the  opin* 
ions  of  judges  Coalter  and  Brooke  in  the 
case  of  Taylor  v.  Bruce,  Gilm.  66,  67,  76,  a»^ 
to  the  strictness  of  proof  required  to  sustain 
the  defence  of  usury  in  equity.  And  on  the 
question  whether  there  was  usury  in  the 
contract  of  1812,  he  said,  that  contract,  as- 
it  must  be  understood  from  a  combined  view 
of  the  answer  and  the  proofs,  was  a  con- 
tract for  the  purchase  of  stock  at  par,  made 
perfect  at  first,  and  then  modified  by  can^ 
celling  so  much  of  it  as  required  payment 
of  the  principal  in  stock,  and  requiring 
that  payment  to  be  in  money;  leaving  only 
the  dividends  to  be  paid  as  originally  con- 
tracted. This  was  proved  by  the  form  of 
the  contract,  as  well  as  by  the  evidence  of 
Striblidg ;  and  this  construction  was  re- 
quired by  the  legal  principle  that  where  a 
contract  admits  of  two  interpretations,  one 
usurious  and  the  other  not,  the  latter  should 
be  preferred.  Archibald  v.  Thomas,  3 
Cowen  284.  If  this  were  a  stock  contract, 
it  was  not  liable  to  the  imputation  of  usury. 
Greenhow  v.  Harris,  6  Munf .  472,  483,  484 ; 
Taylor  v.  Bruce,  Gilm.  42;  Whitworth  v. 
Adams,  5  Rand.  333;  Steptoe's  adm*rs  v. 
Harvey's  ex'ors,  lately  decided  in  this 
court.*  And  the  circumstance  that  the 
contract  followed,  or  was  connected  witn,  a 

negotiation      for     a    loan,    did    not 
347      change    its  *character.     Tate  v.  Wel- 

lings,  3  T.  R.  531 ;  Pike  v.  Ledwell 
Ac,  5  Esp.  N.  P.  Cas.  164 ;  Ord  on  Usury  74 ; 
Murray  v.  Harding,  2  W.  Black.  863; 
Jones  V.  Hubbard,  6  Call  211.  And  even 
taking  it  as  a  contract  for  the  loan  of 
money,  reserving  bank  dividends  in  lieu  of 
interest,  he  said,  it  was  still  not  usurious. 
He  repeated,  that  the  dictum  of  justice 
Doderidge  in  Roberts  v.  Tremayne  had  not 
been  sustained  by  a  single  adjudged  case, 
though  he  admitted  that  it  had  been  quoted 
with  approbation  by  many  judges  and  com- 
pilers; and,  referring  to  the  several  cases 
cited  by  the  counsel  for  the  appellees,  he 
insisted  that  the  recognition  of  the  rule,  in 
every  one  of  tho^e  ca^es,  was  a  mere  obiter 
dictum,  having  no  manner  of  connection 
with  the  point  in  issue  before  the  court. 
But,  he  said,  it  was  not  necessary  to  con- 
trovert the  authority  of  Roberts  v.  Tre- 
mayne, or  the  opinion  of  justice  Doderidge. 
The  case  here  was  not  the  case  of  an  ascer- 
tained sum  reserved  as  interest,  though 
upon  a  contingency,  but  was  the  reserva- 
tion of  that  which,  in  its  nature,  was 
wholly  uncertain, — which  might  be  worth 
20  per  cent,  or  might  be  worth  nothing.  It 
was  precisely  analogous  to  the  reservation 
of  interest,  in  the  profits  of  a  trade,  the 
profits  of  land,  the  profits  of  slaves,  or  in 
commodities,  such  as  wheat,  corn,  or 
horses.  No  case  could  be  found  in  which 
such  a  reservation  was  held  usurious,  sim- 
ply because  it  turned  out  to  be  of  greater 
value  than  lawful  interest.  The  cases  of 
White  Ac.  v.  Wright,  Barnard  v.  Young, 
and  others  of  that  class,  were  all  cases  of  a 
reservation  of  5  per  cent,  certain,  and  of 
something    uncertain     or   contingent  over 

♦Reported  7  Lelffb  601. 
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and  above,  such  as  contingent  profits  of 
trade.  The  reservation  of  interest  simply 
in  profits  or  commodities,  must  be  usurious 
or  not,  according  to  the  standard  of  value 
at  the  time  when  the  reservation  was  made. 
Thui,  in  Robertson  v.  Campbell  &c.,  2  Call 
421,  where  the  profits  of  slaves  were  re- 
served as  interest  upon  a  loan,  the  value 
was    manifestly      estimated     at    the 

348  time  of    the    reservation,     *and    was 
enormous     usury,-— ;^S2.    a    year    on 

;f220.  and  in  Gibson  v.  Fristoe  &c.,  1  Call 
63,  and  Stribling  v.  Bank  of  the  Valley, 
5  Rand.  132,  there  was  a  profitable  bargain 
supefadded  to  legal  interest  for  the  for- 
bearance. Usury  is  defined,  in  Sheppard's 
Touchstone  p.  62,  to  be  **such  a  contract 
as  whereupon  the  lender  is  to  ha^ve,  in 
money  or  money's  worth,  for  the  loan  of 
the  thing,  above  the  principal,  more  than 
after  the  rate  of  £S.  for  the  ;tlOO.  by  the 
year."  Keeping  in  view  this  definition, 
the  exact  character  and  reason  of  the- doc- 
trine respecting  the  risque  of  interest  will 
be  found  to  be  this — Where  the  principal 
debt  is  in  hazard,  and  that  hazard  is  not 
merely  colourable,  but  real  and  bona  fide, 
the  transaction  is  taken  out  of  the  statute, 
because  it  is  in  truth  not  a  loan,  but  a 
species  of  wager.  But  where  the  risque 
applies  to  the  interest  only,  the  transaction 
is  a  loan,  because  the  money  advanced  is  to 
be  returned  at  all  events;  and  the  hazard, 
though  real  and  bona  fide,  does  not  neces- 
sarily prevent  the  reservation  from  being  of 
value  more  than  equal  to  six  per  cent,  per 
annum.  The  hazard,  in  such  a  case,  is 
to  be  regarded  only  as  it  affects  the  value  of 
the  thing  reserved.  The  estimate  of  the  haz- 
ard necessarily  enters  into  the  estimate  of 
value,  in  all  uncertain  reservations.  If, 
then,  it  be  necessary  to  estimate  the  value 
of  the  thing  reserved, .  there  is  nothing  in 
the  record  here,  to  shew  that  the  value  of 
the  dividends,  af  the  time  of  the  reserva- 
tion, wa^  more  than  six  per  cent,  per  an- 
num on  the  money  lent.  The  answer  does 
not  aver  it ;  it  avers  only  what  Smith  said : 
and  the  proof  does  not  sustain  the  answer 
in  that  respect.  The  only  proof  anywise 
relating  to  the  subject  is  the  actual  amount 
of  the  dividends  before  and  after  the  res- 
ervation. 

TUCKER,  P.     The  bill   in    this   case    is 

filed  for  the  purpose  of  carrying  into  effect 

a    deed  of   trust   for  the   security  of  a  debt 

from  W.  C.  Nicholas  to  the  appellant. 

349  *The    defence    set    up    is,    that    the 
transaction    was   in    violation  of  the 

statute  against  usury,  and  that  the  security 
is  therefore  void ;  and  if  this  defence  is 
sustained,  the  appellant  was  properly  dis- 
missed from  the  forum  of  the  chancery 
court. 

Before  we  go  into  an  examination  of  the 
facts  in  this  case,  it  may  not  be  amiss  to 
settle  the  question  which  has  been  so 
zealously  argued  as  to  the  authority  of  the 
case  of  Roberts  v.  Tremayne,  Cro.  Jac.  507. 
The  vigorous  assault  which  has  been  made 
upon  it,  sufficiently  evinces  the  conviction 
even  of  the  counsel  for  the  appellant,  that 
its  principles,  if  established,  bear  hard 
against  his  client;  and  a  full  examination 
of  the  case  has  satisfied  me  that  his  sagac- 
ity   has  not  on  this  occasion  deserted  him. 


The  case  of  Roberts  v.  Tremayne,  was 
decided  in  the  reign  of  James  1,  more  than 
200  years  ago,  by  justice  Doderidge  and  his 
associates,  and  the  principles  now  in  con- 
troversy were  laid  down  by  that  distin- 
guished judge.  He  says,  **If  I  lend  jflOO. 
to  have  ;f  120.  at  the  year's  end  upon  a 
casualty,  if  the  casualty  goes  to  the  inter- 
est only,  and  not  to  the  principal,  it  is 
usury,  for  he  is  sure  to  have  the  principal 
again,  come  what  will  come:  but  if  the  in- 
terest and  principal  were  both  in  hazard, 
it  is  not  then  usury."  These  positions  are 
in  copformity  with  the  cotemporary  adju- 
dications, and  are  recognized  and  relied 
on,  as  unquestioned  law,  in  subsequent 
cases,  and  by  every  elementary  writer.  In 
Sharpley  v.  Hurrel,  Cro.  Jac.  208,  the  case 
was  adjudged  not  usury,  upon  the  ground 
that  the  principal  as  well  as  the  interest 
was  in  hazard.  In  Soome  v.  Gleen,  1  Sid. 
27,  1  Levinz.  54,  lord  chief  justice  Bridg- 
man  took  the  same  distinction,  between  a 
bargain  in  which  principal  and  interest  are 
both  put  at  hazard,  which  is  the  ordinary 
case  of  a  bottomry  bond,  and  the  case 
where  the  principal  is  not  in  danger,  but 
is  to  be  returned  at  all  events.     It  is  on  this 

distinction,    indeed,    that   the   whole 
350      system  of  Iwttomry  *and  respondentia 

bonds  rests.     It  is  not  merely  for  the 
convenience  of  trade  that   they   have    been 
sustained,  but  because  of  the   risque  which 
the  lender  runs  of  losing  both  principal  and 
interest:  for  if  the  risque   goes  only  to  the 
interest    or   premium,   and  not  to  the  prin- 
cipal also,    though  a   real    and   substantial 
risque  be  inserted,  it  is  a  contract  of  usury, 
and    void.     Park   on   Insurance  416,  2  Ves. 
148.     Again,  in  Mastin  v.  Abdee,  1  Shower 
8,  it  is  decided  that  if  the  principal  and  in- 
terest   be    in    hazard,    it    is  no  usury;  and 
from  the   same    case  in  Carthew  67  (under 
the  name  of  Mason    v.    Abdy)    the  defence 
appears  to  have  rested  upon  the  ground  that 
the  principal  was  in  danger,  but  the  hazard 
being    deemed    colourable,   it  was  declared 
usurious.     The  case  is  also    reported   in    3 
Salk.  390,    and    the   distinction    of   justice 
Doderidge  is  plainly  stated  there.     Coming 
down  to  a    later  period,  we  find  the  opinions 
of    justice    Doderidge    on    this    particular 
point,  recognized  in  Chesterfield  v.  Janssen, 
1    Atk.    301,   2  Ves.  125,  by  justice  Burnett 
and  lord  Hardwicke,  and  the  same  doctrine, 
laid  down  in  Mason  v.  Abdy,   is   set    forth 
as  the   established  law.     So  too,  in  Murray 
V.  Harding,  2  Black.  Rep.  859,    and    3  Wil- 
son 395,  the  opinion   of  justice    Doderidge 
is  quoted  at  larppe  as  the  law  of  the  subject 
by  De  Grey,  chief  justice;  and  Blackstone, 
justice,  in  like  manner  proceeds  upon    the 
ground  that  the  principal  must   be   put    in 
hazard.     And  incur  own  courts,  in  the  case 
of  Gibson  v.  Fristoe  &  others,  1  Call  62,  73, 
judge  Roane,  in  laying  down  certain    prin- 
ciples   which    he    holds   to  be  clearly  war- 
ranted   by    law,    announces    this    doctrine 
among  others,  **that  where  the  intention  is 
to  get  more  than  legal  interest,  it  is  usury, 
unless  the  sum  itself   be    put   In    risque." 
And  judge  Pendleton  says  that  taking  more 
than  legal  interest   is   usury;  **but    if    the 
principal  or  any  considerable  part  be  put  in 
risque,  it  is  not  usury,  because   the  excess 
in  the  premium  is  a  consideration    for  that 
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risque.''     In    4   Peters  226,  the  same 

351  doctrines  are  maintained.  *We  find 
them  also  recognized  by  the  elemen- 
tary writers  generally.  See  1  Fonb.  198; 
Ord.  72;  Comyn  33,  34;  1  Esp.  N.  P.  177; 
2  Blac.  Com.  461. 

After  suQh  an  uninterrupted  acquiescence 
in  the  principles  laid  down  in  Roberts  v. 
Tremayne,  it  would  at  this  day  be  without 
excuse,  to  overrule  them,  and  to  set  up  a 
new  interpretation  of  the  statute.  But  in 
truth,  if  the  question  were  open,  I  should 
not  hesitate  to  adopt  the  construction,  that 
where  the  interest  only  is  at  hazard,  the 
statute  is  infringed  by  a  contingent  con- 
tract fpr  more  than  legal  interest.  It  was 
certainly  going  far  enough,  in  the  con- 
struction of  statutes  which  declared  that 
**none  should  take  for  a  loan  above  8  per 
cent."  to  say  that  where  a  greater  interest 
was  reserved^  the  excess  should  be  taken  to 
be  a  compensation  for  the  risque,  and  not 
for  the  loan,  provided  the  principal  were 
put  in  hazard.  To  have  gone  farther,  would 
indeed  have  made  the  statute  vain.  If, 
upon  a  contingency  which  goes  only  to  the 
interest,  I  do  take  more  than  legal  interest, 
my  case  is  within  the  very  letter  of  the 
statute,  which  contains  no  exceptions  in 
favour  of  usury  contingently  reserved.  By 
what  warrant  then  can  the  court  make  the 
exception?  There  is  not  so  plausible  area- 
son  for  taking  such  a  case  out  of  the  oper- 
ation of  the  act,  as  there  is  in  cases  where 
the  principal  is  put  at  risque.  Many  of 
these  contracts  of  hazard  are  recognized  by 
the  law  as  .salutary  ,  and  convenient,  such 
as  insurances  upon  lives,  marine  insur- 
ances, bottomry  and  respondentia  bonds, 
and  such  like :  cases  in  which  it  is  obvious 
that  the  borrowing  and  lending  of  money 
is  not  the  real  object  of  the  parties,  and 
which  therefore  do  not  come  within  the 
statute.  For,  if  I  advance  ;f  100.  to  a  ship 
owner  to  enable  him  to  carry  on  a  voyage, 
upon  terms  to  receive  ;f  ISO.  if  the  ship  re- 
turns in  six  months,  but  if  she  is  lost,  to 
receive  nothing;  here  it  is  obvious  that  the 
contract  operates  as  an  insurance  of  the 
;f  100.  advanced,    and   not   as  a    mere 

352  loan.      But    if    I   advance  *;C100.    on 
terms  to   receive  ;f  150.  if  she  returns 

safely,  and  to  receive  jflOO.  even  if  she  be 
lost;  here  there  is  nothing  insured  to  the 
ship  owner.  The  transaction  is  an  advance 
of  money  to  be  returned  at  all  events,  and 
so  is  strictly  a  loan.  And  it  is  a  loan  by 
which,  if  the  ship  returns  in  safety,  I  am 
to  gain  the  usurious  interest  of  ;f50.  for  6 
months  loan  of  ;f  100.  It  is  therefore  strictly 
within  the  statute.  Upon  the  whole,  then, 
I  take  the  principle  stated  by  justice  Dode- 
ridge  in  Roberts  v.  Tremayne,  to  be  incon- 
trovertible. 

Another  question  has  been  presented,  of 
which  it  may  be  as  well  to  dispose  before 
we  proceed  to  examine  the  facts  in  this 
case.  It  refers  to  the  pleadings  in  cases  of 
usury,  and  has  grown  out  of  some  remarks 
of  my  own  in  the  case  of  Crenshaw's  adm'r 
V.  Clark  et  al.,  5  Leigh  69.  I  observed  that 
**  where  the  defence  goes  not  merely  to  ab- 
solve the  debtor  from  usurious  gain,  but  to 
vacate  the  contract  and  to  annihilate  the 
debt, — to  take  from  the  usurer  his  just  prin- 
cipal, and  put  it  in  the  coffers  of  the  debtor 


to  whom  it  does  not  fairly  belong,— it  is 
right,  upon  every  principle  of  good  sense 
and  cf  law,  that  the  fact  should  be  clearly 
proved.  At  law,  this  is  certainly  the  case. 
If  usury  be  pleaded  to  a  bond,  and  estab- 
lished, the  bond  is  vacated,  and  the  usurer 
loses  his  debt.  Therefore  the  usury  is  re- 
quired to  be  set  forth  precisely  in  the  plea, 
and  it  must  be  proved  as  set  forth.  The 
effect  of  this  is,  that  if  the  party  fails  in 
his  proof,  or  cannot  establish  the  usury 
without  resort  to  a  court  of  chancery,  he 
will  be  compelled,  in  receiving  the  aid  of 
that  tribunal,  to  pay  up  the  principal  which 
is  justly  due ;  and  this  is  precisely  the  re- 
sult that  justice  requires ;  for  while  we  look 
with  aversion  upon  the  usurer  who  demands 
20  per  cent,  of  a  needy  borrower,  the  moral 
sense  revolts  not  less  at  the  needy  borrower 
who  will  pocket  80  per  cent,  of  the  usurer's 
money."     These    principles,    I  find,    have 
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led  the  court,  of  exchequer  in  England 
to  reject  the  practice  *of  setting  aside 
judgments  on  the  ground  of  usury, 
which  prevails  in  the  king's  bench.  .  **The 
regular  process  of  a  court  of  equity,"  says 
chief  baron  Eyre,  **is  in  every  respect  best 
adapted  to  the  case.  The  plaintiff  is  en- 
titled in  conscience  to  the  .money  he  has 
advanced:  if  we  set  aside  the  judgment,  he 
loses  that,  with  the  rest :  a  court  of  equity, 
on  the  other  hand,  decrees  what  is  really 
due,  and  no  more."  Mathews  v.  Lewis,  1 
Anstr.  7. 

Again,  in  Crenshaw's  adm'r  v.  Clark 
et  al.,  it  is  said,  *' Although  I  can  cite  no 
case  to  shew  that  a  plea  of  usury  by  a  de- 
fendant in  equity  must  be  as  distinctly  set 
forth,  and  as  clearly  maintained,  as  in  an 
action  at  law,  I  incline  to  think  that  such 
is  the  rule:  nor  is  it  injurious  to  the  de- 
fendant; for  if  he  fails  in  establishing  the 
usury,  be  may  still,  by  an  appeal  to  the 
conscience  of  the  usurer,  by  a  cross  bill, 
relieve  himself  from  the  usurious  premium. 
If  this  be  so,  there  can  be  no  doubt  that 
there  is  no  such  reasonable  proof  in  this 
case,  as  to  sustain  the  allegation  of  usury, 
and  to  destroy  the  plaintiff's  demand  even 
for  his  principal."  This  was  one  of  the 
questions  in  the  cause,  the  chancellor  hav- 
ing expressly  declared  that  the  fact  of  usury 
was  sufficiently  proved.  The  opinion  was 
not  therefore  extrajudicial.  I  admit,  how- 
ever, it  is  not  authority,  in  its  full  extent; 
for  though  our  lamented  brother  Carr  ex- 
pressed an  entire  concurrence  in  the  opin- 
ion, his  prepared  opinion  is  not  so  explicit. 
He  says,  however,  **This  being  a  pretty 
severe  penalty,  it  is  not  inflicted  without 
strong  and  clear  proof."  So  in  Grigsby  v. 
Weaver,  5  Leigh  209,  judge  Brooke  says, 
*^ Usury  is  an  offence  against  the  statute, 
which  ought  to  be  well  proved  before  a 
party  is  convicted  of  it:  I  do  not  mean  by 
direct  proof  only,  but  by  inevitable  infer- 
ence, drawn  from  established  facts."  And 
this,  after  all,  is  the  material  point;  for  if 
the  fact  must  be  clearly  and  strongly 
proved,  it  follows  of  course  that  it  must 
be  distinctly  set  forth.  There 
354  *^are  no  principles  more  firmly  estab- 
lished than  those  which  require  the 
allegata  and  probata  to  correspond,  and  the 
distinct  announcement  of  the  grounds  of 
demand  or  defence,  by  the  respective   par- 
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ties  in  a  cause.  They  are  principles  as  ap- 
plicable to  courts  of  equity  as  to  courts  of 
law;  and  it  would  be  truly  mischievous 
were  it  otherwise.  To  permit  a  defendant, 
in  answer  to  a  bill  of  foreclosure,  to  set 
forth  generally  that  the  claim  was  usurious, 
without  disclosing  the  facts  on  which  the 
allegation  rests,  would  be  unfair,  and  cal- 
culated to  take  the  plaintiff  by  surprise. 
The  allegations,  whether  of  bill  or  answer, 
ought  to  be  so  distinct  and  precise,  as  to 
give  the  adverse  party  notice  of  what  he  is 
to  contest:  and  when  so  stated,  they  must 
be  proved  satisfactorily  to  the  court,  to  en- 
title the  party  to  its  decree.  It  would  lead 
me  too  far,  were  I  to  extract  the  various 
cases  which  go  to  these  points.  I  must 
content  myself  therefore  with  a  general 
reference  to  them.  They  will  be  found  to 
establish  the  positions,  that  the  demand  or 
defence  must-  be  distinctly  set  forth ;  that 
evidence  applying  to  a  matter  not  in  issue 
will  not  be  regarded ;  and,  by  consequence, 
that  a  party  is  not  to  be  permitted  to  allege 
one  thing  and  prove  another:  See  6  Johns. 
Rep.  564;  1  Cowen  734;  4  Johns.  Ch.  Rep. 
281;  1  Brown's  C.  C.  94;  11  Ves.  240;  6 
Munf.  42,  416;  5  Munf.  314;  3  Rand.  263, 
504;  5  Rand.  543;  5  Johns.  Ch.  Rep.  82;  1 
Rand.  249.  I  do  not  mean  to  say  that  the 
same  technicality  will  be  required  in  a  de- 
fence by  way  of  answer  in  equity,  though 
much  strictness,  it  would  seem,  prevails 
where  the  defence  is  by  way  of  plea. 
Wortley  v.  Pit,  1  Ves.  164;  Beames's  Pleas 
in  Eq.  188.  But  I  think  it  a  fair  applica- 
tion of  the  cases  to  the  matter  of  usury, 
that  the  defendant  who  relies  upon  it,  who 
is  conusant  of  the  transaction,  and  who,  if 
he  can  prove  it,  can  surely  set  it  forth, 
should  be  held  to  a  specification  of  the 
terms  of  the   usurious  contract,    either    by 

way  of  plea  or  answer. 
355  *It  is  said,  however,  that  in    eject- 

ment at  law,  or  in  assumpsit  or  de- 
tinue, usury  may  be  given  in  evidence 
without  being  pleaded.  The  reasons,  how- 
ever, are  obvious.  The  manner  in  which  the 
plaintiff's  demand  in  those  cases  is  stated, 
is  so  general,  that  the  defendant  has  no 
notice  to  bring  forward  that  defence.  In 
ejectment,  the  usurious  deed  is  for  the  first 
time  produced  upon  the  .trial.  Until  the 
moment  it  is  produced,  the  defendant  has 
no  right  to  take  for  granted  that  the  plain- 
tiff rests  his  claim  upon  any  such  deed.  He 
is  not  therefore  called  upon  to  assail  it  un- 
til its  production,  and  as  it  is  introduced 
without  pleading,  it  is  of  necessity  to  be 
contested  without  pleading.  And  so  in  as- 
sumpsit and  detinue.  But  there  is  no  case 
of  which  I  am  aware,  in  which  a  defend- 
ant, who  is  sued  upon  a  specialty  at  law, 
has  been  permitted  to  go  into  evidence  of 
usury,  without  having  specially  pleaded  the 
usury.  Now  the  demand  here,  if  to  be 
governed  by  legal  analogy,  must  fall  within 
the  principles  applying  to  actions  on 
specialties,  since  it  rests  itself  expressly 
upon  the  deed  of  trust,  as  a  security  for 
money,  the  payment  of  which  is  required 
by  the  plaintiff. 

Upon  examining  this  case,  however,  I  am 
of  opinion  that  the  answer  is  abundantly 
full,  even  upon  the  principles  of  Crenshaw's 
adm'r  v.  Clark  et  al.     And  if  it  be  true  that  I 


this  deed  of  trust  has  grown  out  of  the 
usurious  transactions,  it  is  obvious  that  the 
amount  now  demanded  is  the  usury,  and 
that  the  plaintiff  is  seeking  no  portion  of 
his  principal  or  legal  interest ;  so  that  he 
is  not  on  that  ground  entitled  to  the  rigor- 
ous exaction  of  special  pleading  from  the 
defendant.  I  shall  not  waste  time  in  ex- 
amining the  charge  of  usury  as  to  the  first 
contract.  It  is  clear  and  distinct,  and  the 
facts  set  forth  with  ample  certainty.  The 
defendant  then  proceeds  to  say,  that  by 
the  alteration  of  the  contract  in  July  1816, 
**the  usury  became  still  more  enormous;" 
thus  distinctly   charging    the    second 

356  contract  to  be  usurious  also,  and  *pro- 
ceeding    to    set    forth   the  facts  upon 

which  that  charge  rested.  The  answer  then 
proceeds:  **To  complete  the  ruinous  ex- 
tortion of  this  contract,  it  was  further 
modified  in  January  1818;"  again  distinctly 
charging,  that  this  contract  added  to  the 
ruinous  extortion  of  those  that  went  before. 
It  would  be  sticking  to  the  letter,  to  say 
that  by  **ruinous  extortion,"  here,  usury 
was  not  distinctly  intended.  In  all  these 
cases,  indeed,  we  must  be  satisfied  that  the 
facts  are  proved,  and  that  they  amount  to 
usury ;  but  we  shall  scarcely  overrule  the 
defence,  if  valid  in  law,  and  made  out  by 
proofs,  merely  because  the  defendant  has 
not  averred,  in  the  forms  of  special  plead- 
ing, that  the  agreement  was  usurious  and 
corrupt.  For  even  the  cases  which  insist 
that  the  charges  should  be  distinctly  made, 
and  be  sustained  by  proof,  admit  that  there 
is  less  rigour,  in  point  of  form,  in  courts 
of  equity  than  in  courts  of  law.  3  Rand. 
263 ;  6  Munf.  416. 

Let  us  then  examine  the  several  con- 
tracts. In  considering  the  hrst,  I  look  upon 
the  agreement  and  the  indorsement  as  form- 
ing parts  of  one  and  the  same  transaction. 
They  are  of  the  same  date,  and  upon  the 
same  paper,  and  independent  of  the  testi- 
mony of  Stribling,  they  would  be  looked 
upon  as  one.  Whatever  is  indorsed  upon  a 
bond  or  contract,  bearing  equal  date  there- 
with, must  be  taken  as  part  of  it,  until  the 
con  trarybe  proved.  Gordon  v.  Frazier  Ac, 
2  Wash.  130.  This  beini;  so,  the  memoran- 
dum and  agreement,  if  Stribling's  testi- 
mony be  rejected,  must  be  taken  to 
constitute  together  one  contract  between 
the  parties.  And  if  Stribling's  testimony 
is  to  be  relied  on,  it  can  leave  no  doubt. 
Notwithstanding  the  mistake  in  his  first 
deposition  on  this  subject,  he  is  admitted 
to  be  intelligent  and  of  unimpeachable  ve- 
racity ;  and  after  referring  to  his  letter,  he 
is  satisfied,  and  so  deposes,  that  the  ar- 
rangement, as  it  was  afterwards  finaUy 
made,  was  entered  into  and  perfectly  un- 
derstood   before    the    appellant     and 

357  himself     saw    ^Nicholas.      That    ar- 
rangement was,  that  Nicholas  should 

get  the  money,  and  pay  bank  dividends  in 
lieu  of  interest,  for  12  months;  that  he 
should  give  his  obligation  to  deliver  stock 
at  the  end  of  12  months,  unless  stock  rose 
or  fell  very  much  in  the  mean  time,  in  which 
event  the  stock  was  to  be  paid  at  par,  in 
money.  When  the  contract  was  definitively 
made,  this  alternative  was  waived,  and  it 
was  distinctly  provided  that  the  stock 
should  be    rated    at   par,    and  the    amount 
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be  paid  in  money.  But  the  cause  about 
the  dividends  remained;  so  that  it  was 
in  fact  an  advance  of  5000  dollars  to 
have  5000  dollars  returned  (which  is  a  dis- 
tinct loan) ;  and  the  lender  was  to  receive 
dividends  in  lieu  of  interest,  the  dividends 
then  being,  and  having  for  some  years 
been,  above  6  per  cent.  This  is  undisguised 
usury.  Admit  the  hazard  of  reduced  di- 
vidends not  to  have  been  colourable, — it 
was,  according  to  Roberts  v.  Treraayne, 
usurious,  because  the  interest  only  was  in 
hazard.  But  it  was  obviously  colourable. 
What  probability  was  there  that  dividends 
which  had  for  years  been  above  6  per  cent, 
were  then  12  per  cent,  and  for  two  years 
before  had  ranged  from  10  to  12— what 
probability  was  there  that  they  would  sink 
to  less  than  6?  There  was  none.  It  was 
but  a  contrivance  to  get  10  or  12  per  cent, 
either  to  lull  the  appellant's  conscience,  or 
to  evade  the  law ;  and  if  so,  it  was  usury. 
It  is  not  proved  indeed,  in  terms,  that  the 
chance  of  more  than  6  per  cent,  was  of  the 
value  of  six  per  cent. — but  this  court  sit- 
ting to  determine  law  and  fact,  and  to  draw 
inferences  as  a  jury  may,  must  see  that  the 
chance  of  dividends  which,  since  1806,  had 
only  in  one  year  been  so  low  as  six  per  cent, 
never  less  than  that,  and  only  on  one  other 
occasion  less  than  eight  per  cent. — which 
were  at  ten  per  cent,  the  year  before,  and 
in  that  very  year  were  at  twelve, — was  cer- 
tainly worth  more  than  six  per  cent.  So 
that  it  was  clearly  a  contract  of  loan  for 
above  the  value  of  six  per  cent.*  and 
358  was  within  the  *stalute.  This  was 
the  sole  object  of  the  transaction.  In- 
terest was  the  object,  and  the  indorsements 
on  the  contract  shew  that  the  lender  con- 
sidered it  as  interest,  though  from  exhibit 
B.  it  appears,  that  in  pursuance  of  the  con- 
tract, its  amount  was  graduated  by  the 
amount  of  the  dividends.  Moreover,  as 
soon  as  the  parties  had  provided  that  the 
sum  loaned  should  be -returned  in  money, 
and  not  in  stock,  the  lender  ceased  to  have 
any  interest  in  stock,  and  the  dividends 
could  only  have  been  referred  to  as  a  cover 
for  usurious  interest. 

We  come  next  to  the  contract  of  1816.  By 
exhibit  C.  it  appears  that  Nicholas  became 
bound  to  Smith  in  July  of  that  year,  to 
deliver  and  transfer  to  him  150  shares  of 
United  States  bank  stock  on  the  1st  of  Jan- 
uary 1818.  Of  the  particulars  of  this  con- 
tract we  have  little  evidence,  though  that 
little  suffices  to  shew  its  character.  Upon 
the  face  of  the  exhibit,  it  appears  to  be 
merely  a  stock  transaction,  by  which  Nich- 
olas, for  some  consideration  not  expressed, 
agrees  to  transfer  a  specific  amount  of  stock 
at  a  future  day.  Now,  as  the  price  of  stock 
IS  in  continual  fluctuation,  the  contingency 
existing  in  such  sales  has  been  justly  held 
to  exempt  them  from  the  imputation  of 
usury,  provided  they  are  not  used  as  a  de- 
vice to  cover  that  offence.  Ord  46,  a. ;  Mad- 
dock  V.  Rumball,  8  East  304;  Pike  v. 
Ledwell.  5  Esp.  Rep.  164;  Tate  v.  Wellings, 
3  T.  R.  531 ;  Greenhow  v.  Harris,  6  Munf. 
472;  Steptoe*s  adm*rs  v.  Harvey's  ex' ors,* 
in  this  court'  during  the  last  year.  But  if 
the  transaction  is  only  colourable,   or   is    a 
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mere  cover  for  usury,  the  form  of  the  con- 
tract will  not  protect  it.  This  is  admitted 
in  all  the  cases  before  cited.  Thus  in  Tate 
V.  Wellings,  where  the  defendant  was  to 
replace  the  stock  sold  for  his  use,  at  a  future 
day,  but  if  it  were  not  then  replaced,  he 
was  to  refund  in  money,  and  in  the  mean 
time  to  pay  such  interest  as  the  stock  would 
have  produced,  lord  Kenyon  left  it  to 

359  the  jury  to  say  whether  it  *was  a  bona 
fide  loan  of  stock  to  be   replaced,    or 

was  intended  to  be  a  loan  of  money,  and 
the  device  a  mere  colour  for  reserving  more 
than  legal  interest.  Let  us  then  look  to 
the  facts  in  this  case,  and  see  its  real  char- 
acter. Was  it  intended  as  a  bona  fide  stock 
purchase,  or  was  it,  notwithstanding  its 
form,  a  device  to  cover  the  forbearance  of 
the  debt  of  5000  dollars,  and  the  loan  of  a 
further  sum  Of  7000  dollars,  for  more  than 
legal  interest?  I  think  it'  was  clearly  the 
latter.  The  facts  are,  that  Nicholas  was 
needy  and  hard  pressed:  he  was  in  the 
gripe  of  Smith  his  creditor :  he  was  already 
fettered  by  a  contract  on  which,  for  four 
years,  he  had  been  paying  ten  per  cent, 
interest :  the  transactions  between  them  had 
already  been  usurious,  and  thus  gave 
strength  to  the  suspicion  that  their  future 
dealings  would  be  of  the  same  complexion : 
Nicholas  had  not  a  cent  of  stock,  and  was 
obviously  attempting  to  relieve  his  present 
necessities  by  future  sacrifices :  the  bank 
books  were  open,  and  stock  was  taken  by 
others  at  par,  which  may  therefore  be  fairly 
conceived  to  be  its  value ;  and  Smith,  in- 
stead of  subscribing  for  it  at  that  price, 
contracts  with  his  needy  debtor  for  the  for- 
bearance of  an  existing  demand,  and  for 
the  further  advance  of  7000  dollars,  for  the 
consideration  of  stock  at  80  dollars  (which 
was  worth  100)  to  be  transferred  at  a  future 
day.  Moreover,  when  the  time  comes  for 
transferring  the  stock,  we  find  that  stock 
was'  not  the  object  of  the  lender,  unless  he 
could  make  further  profit  by  it;  for  he  was 
to  have  the  value  in  money,  or  the  stock, 
at  his  option.  These  circumstances  ( though 
subsequent  to  the  bargain)  throw  back  a 
strong  light  upon  its  true  character,  and 
are  proper  evidence  of  what  had  been  its 
real  object.  Ord  85.  In  such  a  transaction 
there  are  all  the  features  which  are  deemed 
indicative  of  usury.  Positive  proof  is 
rarely  to  be  expected ;  and  hence  the  courts 
have  always  rested  upon  circumstantial 
evidence.     Thus,   where  the   bargain 

360  originates    in    *a    loan    (1    Call  81); 
where  the  seller  is  an  habitual  usurer 

(2  Rand.  112) ;  where  the  buyer  of  an  ar- 
ticle is  in  distress,  and  the  price  grossly 
inadequate  (Gilm.  86) ;  where  the  party  is 
needy  and  already  in  the  power  of  the 
lender;  where  the  hazard  is  slight,  and  the 
disproportion  of  price  so  great  as  to  afford 
evidence  of  corrupt  intention, — suspicion  is 
very  reasonably  converted  into  conviction 
of  the  illegality  of  the  transaction.  See 
Ord  69.  It  would  indeed  be  absurd,  if  the 
mere  form  of  a  stock  transaction  should  be 
a  sufficient  veil  for  such  a  bargain  as  this. 
Is  there  no  inadequacy  of  price  which  can 
satisfy  the  mind  that  a  contract  to  deliver, 
at  a  future  day,  an  article  of  fluctuating 
value,  is  usurious?  Suppose,  when  wheat 
is   at  a    dollar,    I  contract  with  my  needy 
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debtor  to  give  him  further  time  if  he  will 
pay  me  interest  in  wheat  at  50  cents,  or 
will  contract  to  deliver  me,  in  30  days,  1000 
bushels  at  that  inadequate  price?  Suppose, 
for  5  dollars  per  share,  advanced  by  me,  A. 
agrees  to  convey  to  me,  in  30  days,  JOO 
shares  of  Virginia  bank  stock,  now  worth 
110  dollars  per  share;  can  you  *^wink  so 
hard"  as  not  to  see  the  device?  So  here, — 
when  Smith  gives  80  dollars  per  share  for 
stock  at  that  moment  worth  100  dollars,  and 
which  judicious  men  were  at  that  moment 
subscribing  for,  in  the  same  city,  at  the 
par  value,  what  could  be  his  motive  but 
usurious  gain,  and  what  the  motive  of 
Nicholas,  but  relief  from  present  necessity, 
with  the  certainty  of  a  ruinous  sacrifice? 
He  had  not  a  cent  of  stock,  and  did  not 
borrow  to  subscrit>e ;  but  the  whole  affair 
was,  on  his  part,  but  a  stroke  of  finance  to 
raise  the  funds  for  present  emergency,  and 
on  the  part  of  Smith,  to  continue  his  unlaw- 
ful gain.  It  is  not  improbable,  indeed, 
that  the  20  per  cent,  was  taken  ofif  as  the 
interest  for  the  18  months  which  were  to 
elapse  before  the  conveyance  of  the  stock. 
But  even  this  most  favourable  aspect  of  the 
case  is  usury  under  the  statute,  for  the  in- 
terest taken  was  more  than  12  per 
361  *cent.  per  annum.  It  must  be  borne 
in  mind,  too,  that  Smith  ran  no  haz- 
ard, being  secured  by  the  deed  of  trust  (ex- 
hibit K. )  so  that  he  was  certain  to  get  either 
the  money  or  stock  at  the  end  of  18  months ; 
and  the  risque  of  its  depreciation  below  80 
was,  I  think,  only  colourable.  Upon  the 
whole,  therefore,  I  take  this  contract  to 
have  been  usurious. 

We  come  next  to  the  contract  of  January 
1818.  At  that  date,  stock  was  worth  ISO 
dollars  per  share;  and  by  the  contract, 
Nicholas  agreed  to  pay  Smith,  on  the  first 
of  July,  th6  market  price  of  the  stock  on 
that  day,  or  150  dollars  per  share,  at  Smith's 
option,  with  the  dividends  that  might  be  de- 
clared thereon  on  that  day.  By  this  ar- 
rangement, Smith  was  secure  in  receiving 
the  amount  of  the  principal  sum  due,  with 
the  dividends,  and  took  the  *chance  of  get- 
ting more.  For  if  stock  fell,  he  would  take 
the  150  dollars,  and  so  get  his  principal ; 
and  if  stock  rose  above  150  dollars,  he  would 
take  the  market  price  of  stock,  the  excess 
of  which  above  150  dollars  would  be  usurious 
gain.  The  case  is  thus  precisely  that  of 
Barnard  v.  Young,  17  Ves.  44,  46.  In  that 
case,  the  lender  had  his  option  to  have  his 
principal  and  interest,  or  to  have  a  given 
quantity  of  stock  transferred  to  him.  His 
principal  never  was  at  any  hazard,  as  he 
was  at  all  events  sure  of  having  that,  with 
legal  interest,  and  he  had  the  chance  of 
more  if  stock  rose.  It  was  said  to  be  usuri- 
ous to  stipulate  for  that  chance.  And  so 
here ;  Smith  was  to  have  the  market  price 
of  the  stock  on  the  1st  July  1818.  or  150  dol- 
lars a  share,  with  dividends,  at  his  option ; 
the  sum  of  150  dollars  per  share  being  really 
the  amount  of  the  principal  due  him 
by    the   contract.*    Of     course,      if    stock 
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♦Note  by  the  president.  In  considerinsr  this  point, 
I  take  the  exhibit  D.  as  in  evidence,  thousrh  ob- 
jected to;  for  the  chancellor  states  the  Indorsement 
to  be  in  Smith's  handwrltinsr.  Its  Importance 
would  demand  that  the  cause  should  be  sent  back 
to  enquire  into  its  authenticity.  If  it  were  denied, 
and  if  the  case  should  turn  upon  this  contract. 


*fell,    he   nevertheless    got    the    full 

amount  due  him,  with  interest  in  the 
shape  of  dividends ;  and  if  stock  rose,  he 
would  get  as  much  more  than  the  sum  due 
him,  as  the  market  price  in  July  exceeded 
the  market  price  in  January.  This  chance 
was  worth  something,  and  whatever  it  wa» 
worth,  was  over  and  above  his  principal  and 
interest,  and  so  was  usury.  The  case  of 
White  Ac.  v.  Wright,  3  Barn.  A  Cres.  273; 
lOEng.  Com.  Law  Rep.  75,  is  also  in  point. 
There,  the  lender  of  stock  reserved  to  him- 
self the  dividends  by  way  of  interest  (as 
was  done  here)  and  the  option  of  deciding- 
whether  he  would  have  the  .stock  replaced, 
or  the  sum  produced  by  the  sale  of  it  repaid 
to  him  in  money,  with  5. per  cent,  interest. 
The  bargain  was  held  to  be  usurious.  *^A 
party,"  says  justice  Bayley,  **may  lawfully 
lend  stock,  as  stock,  to  be  replaced,  or  he 
may  lend  the  produce  of  it  as  money,  or  he 
may  give  the  borrower  the  option  to  pay  in 
one  way  or  the  other.  But  he  cannot  legally 
reserve  to  himself  to  determine,  in  future, 
which  it  shall  be."  And  Holroyd,  justice, 
said,  ^^If  the  produce  of  stock  is  lent  with 
an  agreement  that  it  shall  be  returned  in 
money,  and  the  dividends  are  in  the  mean 
time  reserved  by  way  of  interest,  that  is 
usurious,  if  the  dividends  amount  to  more 
than  5  per  cent,  on  the  produce  of  the  stock. 
This  case  is  still  stronger,  for  the  dividends 
did  amount  to  more  than  5  per  cent,  on  the 
sum  produced  by  the  stock,  and  the  lender 
had  the  further  benefit  of  choosing,  at  a 
future  time,  whether  the  repayment  should 
be  made  in  stock  or  money."  Littledale, 
justice,  concurred.  Nothing,  I  think,  can 
be  more  apposite  than  these  cases. 

The  three  contracts  of  1812,  1816,  and 
1818,  having  all  been  usurious,  and  proved 
to  have  been  connected,  it  only  remains  to 
connect  them  with  the  present  demand,  by 
referring  to  the  testimony  of  Stribling, 
who  says  that  Smith  told  him  it  grew  out 
of   the    former    transactions.     If   so,    it  is 

tainted  with  the  usury  that  infected 
363      *them,  and  so  the  deed  of  trust  is  void. 

Indeed  it  is  in  this  view  obviously 
unimportant,  whether  all  the  contracts 
were  or  were  not  usurious.  For  as  each  has 
grown  out  of  that  which  preceded  it.  and 
as  this  of  course  must  be  connected  with 
them  all,  it  follows  that  if  any  one  was 
usurious,  this  deed  of  trust  must  be  invalid. 
And  even  if  there  was  any  one  of  the  trans- 
actions not  usurious,  it  could  not  avail  the 
plaintiff  here,  both  because  he  has  not  en- 
abled the  court  to  separate  what  is  sound 
from  what  is  vicious,  and  because  he  can- 
not, as  plaintiff,  eiiJPorce,  in  whole  or  in 
part,  a  mortgage  or  other  lien  that  is  tainted 
with  usury.  If  Nicholas  indeed  were  plain- 
tiff, the  deed  would  stand  as  security  for 
what  is  justly  due,  and  he  would  be  com- 
pelled, as  he  asks  equity,  to  do  it.  3  Rand. 
12,  220;  1  Johns.  Ch.  Rep.  482;  4  Johns. 
Rep.  536,  593.  But  the  user  is  plaintiff^ 
and  can  have  no  relief  in  that  character. 
His  bill  therefore   was   properly  dismissed. 

BROCKENBROUGH  and  PARKER,  J., 

concurred. 

Decree  affirmed.  * 
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364  .  *Bo8well  V.  Flockheart.* 

May,  1887.  Ricbmond. 
(Absent  Pabkbr.  J.) 

Change  of  Venae— Local  Prejudice— Appllcatloa.— An 

application  by  a  defendant  for  a  cbanare  of  venue, 
on  tbe  ground  of  general  prejudices  existinir 
airainst  bim  In  tbe  town  wbere  tbe  cause  is  to  be 
tried,  sbould  be  supported  by  tbe  affldavits  of 
disinterested  individuals. 
Same— Prejudice  of  Judse— DUcretlon  of  Judge.— 
Wben  a  Judge  of  a  circuit  court  Is  so  situated  as 
to  render  it  improper,  in  bis  Judgment,  for  bim 
to  preside  at  tbe  trial  of  a  cause,  tbe  statute 
makes  it  lawful  for  bim  to  remove  tbe  cause  to 
another  circuit  In  such  case,  bowever,  tbe  pro- 
priety of  removing  or  refusing  to  remove  depends 
upon  tbe  self  consciousness  of  tbe  Judge,  and  an 
appellate  court  cannot  revise  bis  decision. 

Assumpsit  in  the  circuit  court  of  Peters- 
burg, by  John  Flockheart  against  William 
C.  Boswell.  At  the  fall  term  of  1834,  the 
cause  was  first  on  the  court  docket,  and  was 
continued  till  the  next  term.  In  June  1835, 
the  defendant  pleaded  the  general  issue. 

When  the  cause  was  called,  the  defendant 
moved  the  court  to  change  the  venue,  and 
in  support  of  the  motion  offered  his  own 
affidavit,  which  set  forth,  that  from  the 
prejudice  existing  against  him  in  the  town 
of  Petersburg,  he  verily  believed  he  would 
not  have  justice  done  him  at  the  trial  by  a 
Petersburg  jury;  that  he  the  affiant  had 
been  informed  by  the  plaintiff  that  one  of 
his  counsel  had  advanced  him  money,  which 
the  affiant  believed  to  be  yet  unpaid ;  that 
the  said  counsel  was  nearly  related  to  the 
judge  of  the  court,  and  was,  in  the  opinion 
of  the  affiant,  interested  in  the  decision  of 
the  cause ;  and  that  theretofore  great  hos- 
tility had  existed  on  the  part  of  the  judge 
towards  the  affiant,  which  he  believed  still 
to  exist :  that  for  these  reasons  he  was  un- 
willing that  the  cause  should  be  tried  in 
that  court,  or  that  the  judge  should  sit  upon 
the  trial;  and  believing  it  to  be  his  unques- 
tioned right  to  change  the  venue,  he 
365  was  unprepared  *with  his  witnesses 
to  go  into  the  trial.  Accompanying 
this  affidavit  was  a  certificate  of  six  persons, 
not  under  oath,  to  the  following  effect:  that 
they  had  been  long  and  intimately  ac- 
quainted with  the  defendant,  who  had  re- 
sided in  Petersburg  for  many  years,  and 
were  confidently  of  opinion  that  he  was  a 
man  of  good  character  and  standing  in  the 
community,  that  he  was  every  way  entitled 
to  confidence  for  integrity  and  regard  for 
the  truth,  and  that  he  would  not  make  oath 
to  any  matter  whatever,  unless  he  really 
believed  it  to  be  true ;  and  that  they  would 
believe  him,  on  oath  or  otherwise,  as  soon 
as  any  man  whatever. 

On  this  affidavit  being  presented,  the 
court  said  that  the  case  would  not  be  re- 
moved on  account  of  the  objection  to  the 
judge;  for  that  if  the  judge  was  conscious 
of  any  hostility  to  the  defendant,  he  would 
have  removed  the  cause  without  any  appli- 
cation. And  the  counsel  denied  in  court 
that  anv  debt  due  to  him  from  the  plaintiff 
was  in  any  way  charged  upon  the  debt  due 
from  the  defendant.  The  court  moreover 
stated,  that  if  the   defendant   would  prove. 


*Deed«— Acknowledgment  by  Interested  Party.— To 
tbe  point  that  an  interested  person  may  take  tbe 
acknowledgment  of  a  deed  when  the  act  Is  merely 
ministerial,  tbe  prioclpal  case  was  cited  in  Nat. 
Bank  v.  Conway.  17  Fed.Cas.  1204  ;  /oo/-no/tf  to  Jobn* 
ston  V.  Slater,  Ii  Gratt  881. 


by  any  disinterested  testimony,  that  a  gen- 
eral or  even  extensive  prejudice  was  prev- 
alent against  him  among  the  people  of 
Petersburg,  the  cause  would  probably  be 
removed. 

At  another  day  the  plaintiff  introduced 
four  respectable  witnesses,  who  deposed, 
that  while  they  did  not  regard  the  defend- 
ant as  a  popular  man,  they  did  not  believe 
in  the  existence  of  any  general  or  extensive 
prejudice  against  him.  And  on  the  day  the 
motion  was  finally  acted  on  (which  was 
more  than  a  week  after  it  was  first  made) 
it  was  proved  that  the  defendant  had  de- 
clared, that  if  the  plaintiff  sued  him,  he 
the  defendant  would  keep  him  out  of 
his  money  for  seven  years.  The  court 
refused  to  change  the  venue;  and  the 
defendant  excepted  to   its  opinion. 

The  defendant  then  moved  the  court    to 
continue  the  cause  until  the  next  term, 

366  on  the  ground  stated  in  his  ^affidavit ; 
which  motion  was  likewise  overruled. 

The  cause  was  tried  during  the  term,  a  Ver- 
dict found  for  the  plaintiff,  and  judgment 
rendered  thereupon.  To  which  judgment  a 
supersedeas  was  awarded. 

John  Robertson,  for  plaintiff  in  error. 

Spooner,  for  defendant  in  error. 

TUCKER,  P.  In  this  case  an  application 
was  made  to  the  court  by  the  defendant  for 
a  change  of  the  venue,  on  the  ground  of 
general  prejudices  existing  against  him  in 
the  town  of  Petersburg,  where  the  cause 
was  to  be  tried.  The  application,  however, 
was  not  supported  by  the  affidavits  of  dis- 
interested individuals,  and  was  therefore 
properly  rejected.  The  court  having  inti- 
mated the  probability  of  its  assenting  to  a 
change  of  the  venue  if  such  affidavits  were 
produced,  and  the  defendant  having  never- 
theless failed  to  produce  them,  though  time 
was  allowed  him,  there  is  not  a  shadow  of 
reason  for  complaint  in  this  regard.  The 
rule  of  the  general  court  (Hall's  Index  622), 
and  the  well  established  and  very  proper 
practice  of  the  country,  leave  no  room  to 
doubt  that  the  motion  to  change  the  place 
of  trial  should  not  have  been  allowed,  un- 
less supported  by  testimony. 

But  the  defendant  next'  objects  to  the 
judge;  and  upon  his  own  affidavit  that 
the  judge's  brother  was  interested,  and  the 
judge  himself  prejudiced  against  him,  he 
founds  an  application  to  remove  the  cause 
to  another  circuit. 

On  this  subject  I  will  remark,  that  the 
change  of  venue  refers  altogether  to  the 
jury.  There  is  not,  that  I  am  aware,  any 
such  thing  known,  as  a  demand,  at  com- 
mon law,  that  a  judge  shall  remove  a  cause 
from  his  own  forum  because  he  is  prejudiced 
against  one  of  the  parties. 

367  *To  our    own  statutes  only  can  we 
look  for  any  provision  on  this  subject. 

We  have  various  provisions  designed  to  se- 
cure a  fair  and  impartial  trial;  but  there 
is  none  which  will  justify  the  peremptory 
demand  in  this  case.  If  the  judge  is  a 
party  in  a  cause  depending,  the  general 
court  is  required  to  remove  it  for  trial  at 
its  own  bar,  unless  good  cause  be  shewn  to 
the  contrary.  1  Rev.  Code,  ch.  67,  {  9,  p.  222. 
And  that  court  is  ^Iso  empowered,  in  gen- 
eral terms,  for  good  cause  shewn,  to  cause 
a  suit  depending  in  one   circuit  court  to  be 
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tried  in  another.  1  Rev.  Code,  ch.  67,  i  8, 
ch.  69,  {  51,  pp.  222,  238.  In  neither  of 
these  cases  is  the  judge  of  the  circuit  court 
called  upon  to  act.  But  when  a  judge  is 
interested  in  a  cause,  **or  related  to  either 
of  the  parties,  or  in  any  manner  situated 
so  as  to  render  it  improper  in  his  judgment 
to  preside  at  the  trial,  it  shall  be  lawful  for 
sflch  judge  to  cause  the  same  to  be  removed 
to  the  next  circuit,  and  to  the  most  con- 
venient court  in  that  circuit,  for  trial.'*  1 
Rev.  Code,  ch.  69,  {  54,  p.  239.  Here  the 
power  is  given,  but  its  exercise  is  left  to 
the  discretion  of  the  judge.  It  is  not  for 
this  court  to  sit  in  judgment  upon  the 
manner  in  which  he  does  exercise  the  dis- 
cretion, for  it  is  to  depend  upon  his  judg- 
ment; and  moreover,  from  the  very  nature 
of  the  act,  the  propriety  of  that  judgment 
depends  upon  his  self  consciousness,  into 
which  we  cannot  dive.  In  this  case  the 
judge  declared  his  freedom  from  any 
bias,  and  his  readiness,  if  he  was  con- 
scious of  hostility  to  the  defendant, 
to  remove  the  cause.  What  evidence 
have  we  of  his  hostility?  The  affidavit 
of  the  defendant,  though  sufficient  to  lay 
the  groundwork  for  enquiry,  is  not  evidence 
in  the  case.  None  other  has  been  produced ; 
and  it  is  therefore  fair,  in  reference  to  the 
judge,  to  believe  that  none  could  be  pro- 
duced. And  even  if  it  were  produced,  this 
is  not  the  tribunal  in  which  it  could  prop- 
erly be  heard,  since  there  can  properly  be 
no  appeal  from  a  decision  as  to  the 
368  propriety  of  deciding  the  cause,  *which 
the  statute  declares  is  to  depend  upon 
the  judgment  and  discretion  of  the  judge 
himself.  I  am  well  satisfied  that  I  ought 
never  to  have  granted  the  supersedeas, 
which  was  awarded  by  myself  in  vacation, 
and  without  consultation  with  my  brethren 
I  think  the  judgment  should  be  affirmed. 

The    other  judges  concurred.     Judgment 
affirmed. 

Garland  v.  Harrison  &c. 

May.  1837,  Ricbmond. 
(Absent  Brookb.  J.) 

Bastards— Transmission  of  Inheritance.*— Under   tbe 

statute  of  Virginia  directing  the  course  of  de- 
scents, bastards  are  capable  of  traosmittlnff  intaer* 
itance  on  the  part  of  their  mother:  and  where  a 
bastard  dies  Intestate,  leavinfir  no  children  or  de- 
scendants, but  leavlnflT  his  mother  surviving,  and 
two  bastard  brothers  by  other  fathers,  the  estate 
will  pass  to  the  mother  and  the  two  bastard 
brothers. 


«Bastards  -Collateral  Transmission  of  Inheritance. 

Under  1  Rev.  Code  of  1819,  p.  357.  S  18,  Va.  Code  1887,  S 
2562,  providing  that  "bastards  also  shall  be  capable 
of  inheriting  or  of  transmitting  Inheritance  on  the 
part  of  their  mother.  In  like  manner  as  If  they  had 
been  lawfully  begotten  of  such  mother,"  bastards 
may  transmit  Inheritance  collaterally  on  the  part 
of  the  mother.  This  construction  of  the  statute 
may  now  be  regarded  as  the  settled  law  of  Vir- 
ginia. Hepburn  v.  Dundas,  13  Gratt  223.  citing  the 
principal  case  as  authority. 

And  In  Blair  v.  Adams.  59  Fed.  Rep.  245.  It  Is  said: 
"Under  the  statute  of  Virginia,  which  provides 
that  'bastards  also  shall  be  capable  of  Inheriting  or 
of  transmitting  Inheritance,  on  the  part  of  their 
mother.  In  like  manner  as  If  they  had  been  lawfully 
begotten  of  such  mother,'  the  courts  of  that  state 
have  uniformly  so  held  as  to  confer  upon  the  bas- 
tard the  capacity  to  Inherit  estates,  real  and  per- 
sonal, from  the  mother  and  any  of  her  kindred, 
lineal  and  collateral,  and  transmit  to  the  mother 
and  such  kindred  In  like  manner  as  if  he  had  been 
lawfully  begotten  of  the  mother.  He  Is  thus  given 
a  mother,  uterine  brothers  and  sisters,  and  other 
kindred  on   the  part    of   the    mother,    but  quoad 


Same -Same— Bastard  Brothers.— In  snch  case  the 
two  bastard  brothers,  being  regarded  as  of  the 
half  blood  only,  will  each  inherit  only  half  so 
much  as  the  mother. 

Preston  H.  Garland  was  a  bastard  son  of 
Frances  Harrison  by  James  Garland.  The 
father  gave  to  his  bastard  son  a  consider- 
able estate,  real  and  personal.  The  bastard 
married  Mary  Ann  Garland,  daugrhter  of 
James  P.  Garland.  She  died  without  isstie 
of  the  marriage ;  and  then  her  husband  died 
intestate,  and  without  issue,  leaving 
Frances  Harrison  his  mother,  and  Madison 
Harrison  and  Wiatt  Harrison,  natural  sons 
of  the  mother  by  other  and  different  fathers, 
and  also  James  P.  Garland  the  father  of 
his  deceased  wife,  him  surviving. 

369  *In  a  suit  in  chancery  in  the  circuit 
court  of  Lynchburg,  between  Frances 

Harrison  and  Madison  Harrison  plaintifiFs, 
and  James  P.  Garland  and  others  defend- 
ants, the  question  was,  who  were  the  heirs 
at  law  and  distributees  of  the  intestate? 
The  plaintiffs  relied  upon  the  18th  sec- 
tion of  the  act  directing  the  course  of 
descents,  which  provides  that  *^  bastards 
also  shall  be  capable  of  inheriting  or  of 
transmitting  inheritance  on  the  part  of 
their  mother,  in  like  manner  as  if  they  had 
been  lawfully  begotten  of  such  mother." 
1  Rev.  Code,  ch.  96,  p.  357.  And  under  the 
general  rule  prescribed  by  the  4th  section, 
that  if  the  intestate  leave  no  children  or 
descendants,  the  estate  shall  pass  to  bis 
mother,  brothers  and  sisters,  they  insisted 
that  in  this  case  the  estate  should  go  to 
the  mother  of  the  intestate,  and  his  two 
bastard  brothers.  The  defendant  James  P. 
Garland  contended,  that  upon  a  true  con- 
struction of  the  18th  section  of  the  statute, 
neither  the  mother  nor  her  bastard  sons  by 
other  fathers  were  heirs  at  law  or  distrib- 
utees of  the  intestate ;  relying,  as  authority 
for  this  construction,  upon  the  case  of 
Stevenson's  heirs  v.  SuUivant,  5  Wheat. 
207,  240.  And  he  insisted  that  under  the 
14th  section  of  the  statute,  as  the  intestate, 
according  to  the  construction  which  he  con- 
tended for,  had  died  without  any  kindred 
capable  to  inherit,  his  wife  Mary  Ann,  if 
she  had  survived  him,  would  have  been  his 
sole  heir  and  distributee ;  and  that  she  hav- 
ing died  before  her  husband,  he  the  said 
James  P.  Garland,  as  her  father,  became 
sole  heir  and  distributee. 

The  circuit  court  of  Lynchburg  pro- 
nounced its  opinion,  that  the  mother  of  a 
bastard  child  dying  intestate  and  without 
issue,  is  entitled  to  the  estate,  both  real 
and  personal,  of  such  bastard,  to  the  ex- 
clusion of  all  other  persons  whatever ;  and 
decreed  accordingly.  From  which  decree 
an  appeal  was  allowed. 

370  *^Jbhnson  and  Leigh,  for  tbe  ap}>el- 
lant. 

Stanard,  for  the  appellees. 

PARKER,  J.  This  is  a  case  arising  un- 
der the  law  of  descents  enacted  in  1785,  and 
it  presents  the  question  whether,  by  virttSe 

the  father  he  Is  regarded  as  quati  nuUiut  Itiius. 
Garland  v.  Harrison,  8  Leigh  868  et  seq. ;  Hepburn  v. 
Dundas.  IS  Gratt  219:  Bennett  v.  Toler.  15  Gratt 
588."  See  the  principal  case  also  cited  In  Hepburn 
V.  Dundas.  18  Gratt  234.  226,  and  foot-note;  Bennett 
V.  Toler.  16  Gratt  825.  028,  «2».  «82:  Medley  ▼.  Medley. 
81  Va.  272:  Moore  v.  CJonner.  2  Va.  Dec.  (». 

See  further,  monographic  note  on  "Parent  and 
Child"  appended  to  Armstrong  v.  Stone,  9  Gratt  101 
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of  the  section  which  is  the  18th  of  ch.  96, 
in  the  revised  code  of  1819,  a  mother  can 
inherit  from  her  illegitimate  child,  and 
bastard  brothers  and  sisters  can  inherit 
from  each  other;  or  whether,  under  the  14th 
section  of  the  same  act,  the  heir  of  the 
illegitimate  child's  wife,  or  the  wife  herself 
if  living,  takes  the  estate  in  preference. 

By  that  section  the  claims  of  the  wife,  or 
if  she  be  dead,  of  her  kindred,  are  post- 
poned to  the  claims  of  the  kindred  of  the 
husband;  so  that  if  Preston  Garland,  the 
illegitimate  sun  of  the  appellee  Frances 
Harrison,  had  a  mother,  brothers  or  sisters, 
or  anj  kindred,  capable  by  law  of  taking 
his  estate,  the  pretensions  of  the  appellant 
are  unfounded,  and  the  decision  of  the  cir- 
cuit court,  as  to  him,  was  correct. 

To  exclude  the  wife  and  her  kindred, 
however,  it  is  not  enough  that  the  intestate 
should  have  left  a  mother  and  brothers,  in- 
capable themselves  of  inheriting.  The  14th 
section  evidently  postpones  the  claims  of 
the  husband  or  wife,  only  to  paternal  and 
maternal  kindred  capable  of  inheriting; 
and  if  it  could  be  shewn  to  my  satisfaction 
that  the  mother  and  brothers  of  the  bastard 
in  this  instance  did  not  come  within  the 
provisions  of  the  18th  section,  I  should  have 
little  doubt  of  the  right  of  the  appellant 
under  the  14th,  rather  than  that  the  inher- 
itance should  escheat.  The  commonwealth, 
by  the  terms  and  policy  of  the  act,  is  wisely 
postponed  to  every  other  claimant,  and  in 
all  doubtful  cases  I  should  incline  against 
the  doctrine  of  escheat,  without  reference 
to  any  other  system  of  jurisprudence. 

I  shall  therefore  consider  only  the  effect 
of  the  18th  section,  taking  it  for  granted 
that  if  the  mother  or  brothers 
371  *of  the  bastard  are  not  entitled  under 
that  section,  the  kindred  of  his  de- 
ceased wife  have  a  preferable  claim  to  the 
commonwealth,  by  virtue  of  the  14th. 

Before  adverting  to  the  words  of  the  18th 
section,  it  may  be  proper  to  make  a  few 
preliminary  remarks,  to  enable  us  the  bet- 
ter to  understand  its  force  and  effect.  On 
more  than  one  occasion  in  this  court,  the 
aid  of  the  common  law  has  been  invoked, 
for  the  purpose  of  supplying  the  supposed 
defects  in  our  act  of  descents,  and  guiding 
us  in  cases  of  doubtful  construction.  But 
the  attempt  has  never  succeeded.  On  the 
contrary,  it  has  been  considered  that  the 
act  of  1785  entirely  repealed  and  abrogated 
the  common  law  course  of  descents,  and  all 
the  principles  thereof;  that  its  enactments 
stand  in  direct  and  diametrical  opposition 
to  all  the  rules  and  canons  of  the  common 
law ;  and  that  it  is  a  complete  and  perfect 
whole,  containing  within  itself  a  provision 
for  every  case  that  can  arise.  Davis  v. 
Rowc,  6  Rand.  355. 

Its  basis  was  the  statute  of  distributions 
and  the  civil  law.  It  is  founded  on  the 
great  principles  of  justice.  Its  object  was 
to  make  such  a  will  for  the  intestate  as  he 
would  himself  probably  make;  and  its  ob- 
vious policy  was  to  follow  the  lead  of  the 
natural  affections,  and  to  consider  as  most 
worthy,  the  claims  of  those  who  stand  near- 
est to  the  affections  of  the  last  ctocupant. 
It  ought,  therefore,  to  be  at  all  times  liber- 
ally construed  in  favour  of  those  to  whom 
the  intestate  himself,  had  he   made   a  will, 


might  be  supposed  to  be  most  favourable, 
without  reference  to  common  law  rules  or 
feudal  disabilities:  and  this  is  our  safest 
guide  in  its  construction,  and  entitled  to 
more  consideration  than  any  other.  Opin- 
ions of  judges  Tucker  and  Roane,  in  Stones 
V.  Keeling,  5  Call  144,  147,  148. 

It  is  obvious  that  the  circumstance   of    a 

child's  being  an  alien  or  a  bastard  does  not 

prevent    the    affection    of   the  parent  from 

flowing    towards    it:    nor    does    the 

372  mother's    *frailty   extinguish    in  the 
breast    of    her    illegitimate  offspring 

the  sacred  feelings  of  filial  piety.  Tet  in 
the  case  of  aliens  these  natural  affections 
and  feelings  could  not  be  fully  indulged, 
consistently  with  the  well  settled  policy  of 
almost  every  state,  which  interdicts  for- 
eigners from  holding  lands;  and  therefore 
the  law  has,  in  language  admitting  of  no 
doubt,  continued  their  disabilities,  although 
allowing  inheritances  to  be  transmitted 
through  them. 

In  respect  to  bastards,  however,  no  well 
settled  and  uniform  rule  of  policy  excluded 
them  from  inheriting  or  transmitting  in- 
heritance. At  the  date  of  the  act,  the 
rigour  of  the  common  law  was  gradually 
yielding  to  more  enlightened  views,  and 
there  was  nothing  which  forbade  the  legis- 
lature, in  this  case,  from  giving  indulgence 
to  the  natural  feelings  and  affections.  The 
civil  law,  to  a  certain  extent,  had  set  the 
example  of  treating  illegitimate  children, 
and  their  erring  mothers,  with  greater  jus- 
tice than  the  common  law  tolerated ;  whilst 
in  our  sister  states,  more  humane  and 
liberal  views  were  opening  to  the  con- 
templation of  the  legislator.  ^  It  could  not 
have  escaped  the  sagacious  and  well  trained 
mind  of  the  draughtsman  of  this  act,  that 
there  was  really  no  serious .  obstacle  to  the 
introduction  into  our  code  of  the  very  rea- 
sonable principle,  that  **the  relations  of 
mother  and  child,  existing  in  this  unhappy 
case,  ought  to  produce  the  ordinary  legal 
consequences  of  that  consanguinity,"  in 
the  transmission  of  property,  as  well  as  in 
other  respects.  Even  by  the  common  law, 
the  rule  that  a  bastard  is  nullius  filius  ap- 
plied only  to  cases  of  inheritance ;  and  he 
was  subject  to  no  other  disability  but  the  in- 
capacity of  inheriting  and  transmitting  in- 
heritance. It  was  the  object  of  the  act  to 
effect  a  change  in  his  legal  condition  ;  to 
abolish  this  distinction,  to  a  certain  extent, 
between  legitimate  and  illegitimate  chil- 
dren; and  to  endow  the  latter  with  heritable 
blood  on  the  part  of  the  mother.    There 

373  is  no  reason  *for  thinking  that  the  leg- 
islature meant  to  retain   any    of   the 

incapacities,  ex  parte  materna,  under  which 
the  bastard  laboured ;  one  of  which  was, 
that  in  default  of  issue  he  could  not  trans- 
mit his  estate  to  his  kindred  (the  objects 
perhaps  of  his  tenderest  affections  and  so- 
licitude) but  that  it  should  rather  escheat 
to  the  commonwealth.  That  he  could  not 
take  by  descent,  was  only  one  of  the  hard- 
ships imposed  upon  him  by  the  common 
law.  Another  was,  that  if  he  died  under 
age  or  without  a  will,  his  estate,  if  he  had 
no  children,  escheated  to  the  crown  ;  whilst 
those  who  were  lawfully  begotten  trans- 
mitted theirs  to  their  mothers,  brothers, 
sisters,  and  all  their  collateral  and  ascend- 
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ing  kindred.  It  was  the  object  of  the  law 
to  give  him  a  mother,  and  to  place  him  in 
all  respects  upon  the  same  footing  as  a  law- 
fully begotten  child,  born  of  the  same 
mother.  In  no  other  manner  could  the  in- 
nocent offspring  be  purged  of  the  sins  of 
the  mother,  and  restored  to  the  legal  ca- 
pacities which  spring  from  the  relations  of 
parent  and  child.  Allowing  that  the  claims 
of  the  guilty  or  unfortunate  mother  were 
wholly  disregarded,  and  those  of  the  inno- 
cent offspring  the  only  subject  of  legislative 
consideration,  it  would  seem  to  require  that 
the  mother  should  inherit  from  the  child, 
as  well  as  the  child  from  the  mother:  and 
as  to  the  inheritance  of  collateral  kindred 
from  the  bastard,  no  principle  of  policy 
that  I  can  discover,  no  fear  of  encouraging 
illicit  intercourse,  no  desire  to  discounte- 
nance the  guilty,  could  affect  their  case. 

That  the  legislature  entertained  these 
jhst  and  liberal  views  towards  illegitimate 
children,  in  no  respect  answerable  for  their 
parents*  vices,  is  further  shewn  by  the 
provisions  of  the  19th  section,  which,  in 
case  of  subsequent  marriage  and  recognition 
by  the  father, legitimates  them  throughout, 
and  restores  entirely  their  heritable  blood. 
That  the  same  language  was  not  used  in 
the  18th  section,  was  probably  owing 
374  to  the  difficulty  *of  ascertaining  the 
real  father  with  reasonable  certainty, 
by  evidence  unexceptionable  in  its  charac- 
ter; but  I  have  no  doubt  that  it  was  in- 
tended, by  the  18th  section,  to  bestow  upon 
illegitimate  children  the  same  capacities  of 
inheriting  from  or  through  their  mother, 
and  passing  inheritances  to  and  through 
her,  as  they  ^possess  under  the  19th  section, 
in  respect  to  both  parents ;  that  is  to  say, 
to  make  them  in  all  respects  the  legitimate 
children  of  their  mother. 

Now  let  us  attend  to  the  words  of  the  18th 
section.  '^In  making  title  by  descent,  it 
shall  be  no  bar  to  a  party,  that  any  an- 
cestor, through  whom  he  derives  his  desceftt 
from  the  intestate,  is  or  hath  been  an  alien. 
Bastards  also  shall  be  capable  of  inheriting 
or  of  transmitting  inheritance  on  the  part 
of  their  mother,  in  like  manner  as  if  they 
had  been  lawfully  begotten  of  such 
mother.-' 

The  first  part  of  this  section,  respecting 
aliens,  removes  the  bar  of  alienage  in  mak- 
ing title  by  descent  through  collateral  as 
well  as  lineal  kindred.  Jackson  v.  Saun- 
ders, 2  Leigh  109.  It  does  not  provide  for 
descents  from  aliens;  and  therefore  it  has 
been  argued  that  the  next  clause,  connected 
as  it  is  by  the  word  **also,"  did  not  mean 
to  authorize  descents  from  bastards.  But 
neither  does  the  first  clause  give  to  aliens 
the  capacity  of  inheriting,  as  the  second 
manifestly  does  to  bastards.  The  two 
clauses  are  no  otherwise  connected,  than 
through  the  common  design  of  removing 
disabilities  arising  out  of  the  civil  condition 
of  each  at  the  common  law.  The  adverb 
''also"  is  introduced  simply  to  mark  the 
transition,  and  could  not  have  been  in- 
tended to  authorize  the  inference  that  sim- 
ilar provisions  were  in  contemplation  for 
the  two  cases,  or  that,  because  inheritances 
were  to  pass  only  through  aliens,  they  were 
also  to  pass  only  through  bastards,  and  not 
from    as   well  as  to  them.     The  provisions 


of  the  act  are  in  fact,   under  any  construc- 
tion,   entirely    dissimilar,    excluding 

375  aliens  *from  inheriting,    but   giving 
the   capacitv  to  bastards.     It  is  said, 

however,  that  the  legislature  only  meant  to 
remove  obstructions  in  favour  of  meritorious 
objects,  such  as  citizens  claiming  a  descent 
through  aliens,  and  innocent  illegitimate 
children  claiming  from  or  through  their 
guilty  mother;  but  that  such  mothers,  like 
aliens,  not  being  meritorious  in  the  eye  of 
the  legislature,  were  intended,  like  them, 
to  be  precluded  from  inheriting.  There  is 
nothing  in  the  act  itself  manifesting  such 
a  design ;  and  it  seems  to  me  to  be  exclud- 
ing from  view  the  provisions  actually  made 
in  favour  of  the  bastard,  for  the  sake  of  a 
theory,  and  because  they  may  redound  to 
the  benefit  of  others,  one  of  whom,  and 
only  one,  can  be  charged  with  guilt.  If 
the  mother  is  excluded  under  this  con- 
struction, so  are  the  brothers  and  sisters 
and  other  collateral  kindred  of  the  bastard, 
who  are  as  innocent  in  the  eye  of  the  law 
as  he  is ;  and  to  exclude  them  from  inher- 
iting from  each  other,  because  the  mother 
is  not  meritorious,  would  seem,  even  ac- 
cording to  this  argument,  to  be  incompati- 
ble with  the  design  of  the  legislature.  I 
am  persuaded  that  the  merit  or  demerit  of 
the  two  classes  of  persons  named  in  the 
18th  section  had  little  or  no  influence  upon 
the  provisions  respecting  them.  The  in- 
tention was  to  make  such  a  will  for  the  in- 
testate, as,  if  he  had  died  testate,  he  would 
have  been  most  likely  to  make  for  himself; 
and  doubtless  aliens,  as  well  as  bastards. 
Would  have  been  given  heritable  blood,  if 
no  principle  of  national  policy  had  been 
opposed  to  it.  This  was  the  most  just  and 
reasonable  rule  the  legislature  could  have 
adopted  in  regulating  descents,  as  well  as 
the  most  accordant  with  the  right  to  and 
dominion  over  property,  and  seems  to  have 
been  adhered  to  in  every  case  not  governed 
by  other  overruling  considerations. 

It  is  asked,  then  why  postpone  the  wife, 

the  tenderest  and  most  cherished  object  of 

the    husband's    affection,    in  favour  of  his 

erring  mother,  or  bastard  fc^rother  or 

376  sister?    *I  answer,  for  the  same   rea- 
son that  she  is  postponed  in  all  other 

cases ;  that  is  to  say,  because  she  is  other 
wise  provided  for.  The  true  contrast  is  not 
between  the  claims  of  the  endowed  and  por- 
tioned wife,  and  the  guilty  or  unfortunate 
mother  and  her  innocent  offspring,  but  be- 
tween their  claims  and  that  of  the  common- 
wealth, if  the  bastard  was  never  married; 
for  the  argument  assumes  that  his  inher- 
itance shall  rather  escheat  than  go  to  them. 
To  return  to  the  words  of  the  act.  By 
the  words  '*  bastards  also  shall  be  capable 
of  inheriting  on  the  part  of  their  mother," 
their  incapacity  to  take  from  the  mother, 
or  through  her,  is  removed.  If  the  law  had 
stopped  here,  it  might  be  contended  that 
they  could  not  transmit  inheritance  to  any 
one  except  to  their  descendants  at  common 
law ;  and  if  the  object  had  been  only  to  g^ve 
a  capacity  to  take  real  property  by  descent 
immediately  from  or  through  their  mother 
in  the  ascending  line,  and  to  transmit  the 
same  to  their  descendants,  it  seems  to  me 
it  would  have  stopped  here.  But  they  are 
also  male  ' 'capable  of  transmitting  inher- 
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itance  on  the  part  of  their  mother;"  and 
how?  **in  like  manner  as  if  thej  had  been 
lawfully  begotten  of  such  mother."  This 
legitimates  the  bastard  in  respect  to  the 
mother,  makes  his  blood  heritable  on  her 
part,  and  restores  him  to  his  maternal 
kindred  in  matters  of  inheritance. 

The  counsel  for  the  appellant  contend 
that  the  inheritance  to  be  transmitted  must 
have  come  from  or  through  the  mother,  and 
that  such  is  the  meaning  of  the  words  * 'in- 
heritance on  the  part  of  the  mother.  *  *  Thus 
they  would  confine  the  law  to  the  rare  case 
of  an  inheritance  descending  on  the  part  of 
the  mother,  which  the  bastard  is  allowed 
to  transmit,  either  (I  suppose)  to  descend- 
ants or  collaterals,  whilst  they  exclude  the 
more  common  instance  of  acquisitions  made 
by  the  bastard,  or  coming  to  him  otherwise 
than    by    descent     from     or    through    the 

mother.  According  to  this  argument, 
377      such  ^acquisitions    can    never    go  to 

any  persons  other  'than  lineal  de- 
scendants, or  (under  the  14th  section)  the 
wife,  and  kindred  of  the  wife ;  and  if  he 
has  no  wife  or  lineal  descendants,  the  in- 
heritance must  rather  escheat,  than  pass  to 
his  mother  and  collateral  kindred.  It  ap- 
pears to  me  that  this  construction  is  not 
required  by  the  terms  of  the  act,  nor  justi- 
fied by  its  spirit.  The  expressions  "trans- 
mitting inheritance*-  &c.  may  well  refer  to 
the  heirs  to  whom  the  inheritance  is  to  be 
transmitted,  and  to  the  line  in  which  it  is 
to  pass.  The  intention,  I  admit,  was  not 
to  legitimate  bastards  generally,  for  in  that 
case  the  legislature  would  have  used  lan- 
guage similar  to  that  contained  in  the  19th 
section :  but  the  object  was  to  make  them 
quasi  legitimate  on  the  maternal  side;  to 
give  the  bastard  a  mother  and  maternal 
kindred,  and  to  make  them  heritable  from 
each  other  in  the  order  prescribed  by  the 
law  of  descents,  as  if  the  bastard  had  been 
lawfully  begotten  of  such  mother.  It  places 
this  line,  in  respect  to  inheritance,  precisely 
in  the  situation  it  would  be  in,  if  one  born 
in  lawful  wedlock .  should  die  leaving  no 
paternal  kindred.  It  speaks  of  transmitting 
inheritance,  in  the  most  general  sense;  not 
merely  inheritance  or  inheritances  acquired 
on  the  part  of  the  mother:  and  it  is  the 
same  thing  as  if  the  legislature  had  said, 
** bastards  also  shall  be  capable  of  inher- 
iting or  of  transmitting,  on  the  part  of 
their  mother,  inheritance,  in  like  manner 
as  if  they  had  been  lawfully  begotten  of 
such  mother." 

Much  criticism  has  been  expended  on  the 
word  transmit,  which  I  shall  no  further 
notice  than  to  observe,  that  in  its  first  and 
original  sense,  it  means  to  send  from  one 
person  or  place  to  another,  and  is  therefore 
appropriate  to  express  the  legislative  will, 
as  I  think  it  ought  to  be  interpreted.  It 
would  be  equally  appropriate,  I  admit,  if 
the    context   justified    it,    to    indicate    the 

estate  to  be  transmitted. 
378         *We  have  no  decisions  in  our   state 

(of  the  court  of  appeals)  bearing  on 
this  question :  but  I  am  much  mistaken  if 
the  construction  I  give  to  the  acts  is  not 
the  generally  received  one  amongst  Virginia 
lawyers.  It  seems,  too,  to  have  been  un- 
hesitatingly expressed  by  chancellor  Kent, 
whose  opinions  are  entitled  to  great  respect. 


In  the  second  volume  of  his  commentaries, 
part  4,  {  29,  p.  212,  2d  edition,  he  mentions 
the  states  in  which  * 'bastards  can  inherit 
from  and  transmit  to  their  mothers,  real 
and  personal  estate;"  and  among  them 
Virginia,  and  Kentucky,  the  law  of  which 
state  is  an  exact  copy  of  our  own.  In  his 
4th  volume,  part  6,  |  65,  p.  414,  he  repeats 
the  assertion.  In  New  York,  the  estate  of 
an  illegitimate  child  may  descend  to  his 
mother,  whilst,  by  a  singular  anomaly, 
such  child  cannot  succeed  to  the  estate  of 
the  mother.  By  the  roman  law,  too,  as 
declared  by  Justinian,  the  mother  succeeded 
to  the  estate  of  her  illegitimate  children, 
and  those  children  could  take  by  descent 
from  her.  In  Holland,  bastards  inherit 
from  the  mother,  and  they  can  transmit  to 
their  own  children,  and  in  default  of  them, 
to  the  next  of  kin  on  the  mother's  side : 
which  seems  to  be  the  law  of  North  Caro- 
lina, where  the  mother  does  not  take,  but 
their  brothers  and  sisters  by  the  same 
mother  may.  In  Louisiana,  the  rights  of 
natural  children  are  more  favoured  than  in 
any  other  part  of /the  United  States;  for  in 
certain  cases  they  inherit  from  the  father 
as  well  as  the  mother,  and  the  father 
and  mother  inherit  equally  to  their  illegit- 
imate offspring;  and  in  default  of  parents, 
the  estate  goes  to  the  natural  brothers  and 
sisters  of  the  bastard,  and  to  their  descend- 
ants.    4  Kent's  Com.  2d  edi.  415,  416. 

These  relaxations  of  the  severity  of  the 
common  law  rest  upon  the  principle,  *Hhat 
the  relation  of  parent  and  child,  which  ex- 
ists in  this  unhappy  case  in  all  its  native 
and  binding  force,  ought  to  produce  the  or- 
dinary legal  consequences  of  that 
379  consanguinity :"  and  I  am  ^persuaded 
it  was  the  intention  of  the  legislature 
of  Virginia  to  adopt  the  most  liberal  rule  in 
respect  to  an  inheritance  in  cases  of  bas- 
tardy, that  was  consistent  with  the  certain 
ascertainment  of  the  parent. 

The  only  case  which  in  any  degree  con- 
flicts with  this  opinion,  is  the  one  cited  of 
Stevenson's  heirs  v.  Sullivant,  5  Wheat. 
207.  And  even  that  seems  to  have  turned 
somewhat  upon  the  point,  that  the  descent 
between  brother  and  brother  was  immedi- 
ate, and  not  on  the  part  of  their  mother.  I 
cannot  however  bring  my  mind  to  assent 
to  the  reasoning,  or  to  the  conclusions,  of 
the  learned  judge  who  delivered  the  opin- 
ion of  the  court  in  that  case.  He  seems  to 
me  to  have  taken  too  narrow  and  technical 
a  view  of  the  subject,  and  to  have  relied 
on  the  disabilities  of  bastards  growing  out  of 
the  common  law,  without  duly  considering 
the  spirit  and  policy  of  our  act  of  descents, 
which  leaves  little  or  nothing  for  the  com- 
mon law  to  act  upon,  but  creates  a  system 
complete  in  itself.  Be  that  as  it  may,  the 
case,  although  entitled  to  very  great  respect 
from  this  court,  is  not  binding  upon  us  as 
an  authority,  and  must  not  be  permitted  to 
control  our  judgments. 

It  will  be  perceived,  then,  that  I  approve 
the  decree  in  favour  of  the  mother,  and  the 
rejection  of  the  appellant's  pretensions ;  but 
that  I  dissent  from  that  part  of  it  which 
gives  the  estate  to  the  mother  alone.  The 
brothers  of  a  bastard,  whether  they  be  legit- 
imate or  illegitimate,  are  of  the  half  blood 
to  him,  and  when  they  come   to  the  succes- 
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sion  with  the  mother,  are  entitled  to  half 
portions.  The  bastard  brothers  in  this  case 
were  entitled,  under  the  4th  section  of  the 
act,  to  share  with  their  mother;  and  by  the 
15th    section,    only   to  half  as  much  as  she 

BROCKENBROUGH,  J.     The    18th    sec- 
tion of  the  statute  of  descents  declares  that 
^4n  making  title  by  descent,  it  shall  be  no 
bar    to  a  party,    that   any    ancestor, 

380  through  *whom  he  derives  his  descent 
from  the  intestate,  is  or  hath  been  an 

alien.  Bastards  also  shall  be  capable  of 
inheriting  or  transmitting  inheritance  on 
the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such 
mother." 

Preston  H.  Garland,  the  bastard  son  of 
Frances  Harrison,  acquired  from  his  re- 
puted father  James  Garland  a  considerable 
estate,  real  and  personal.  He  married  a 
daughter  of  James  P.  Garland  the  appel- 
lant. His  wife  died  before  him,  without 
issue,  and  the  appellant  her  father  is  her 
heir  at  law.  The  bastard  then  died  without 
issue,  and  intestate.  His  mother,  and  two 
other  bastard  sons  of  the  mother  by  a 
different  father,  named  Madison  Har- 
rison and  Wiatt  Harrison,  survived  the 
intestate.  The  question  is,  whether 
that  mother  and  those  two  illegitimate 
brothers  take  the  estate  under  the 
above  section  of  the  act,  or  whether  the 
father  of  the  wife,  as  her  heir,  takeft  it 
under  the  14th  section  of  the  same  act.  Let 
us  examine  each  member  of  the  clause  sep- 
arately. ^* Bastards  shall  be  capable  of  in- 
heriting on  the  part  of  their  mother,  in  like 
manner  as  if  they  had  been  lawfully  begot- 
ten of  such  mother. ' '  These  last  expressions 
are  specially  to  be  noted,  in  ascertaining 
the  meaning  of  the  clause  which  gives 
bastards  the  capacity  of  inheriting  and 
transmitting  inheritance  on  the  part  of  the 
mother.  A  bastard  is  still  nullius  patris 
filius,  but  he  is  not  in  that  position  as  to 
his  mother.  As  to  her,  he  is  as  if  he  had 
been  bom  in  lawful  wedlock;  in  other 
words,  he  is  her  legitimate  son,  so  far  as 
regards  his  capacity  to  inherit  and  trans- 
mit inhetitance.  Whatever  capacity  a  legit- 
imate son  of  the  mother  would  have  to 
inherit  or  transmit  inheritance,  the  same 
attaches  to  a  bastard,  as  to  inheritances 
and  transmission  of  inheritances  on  the 
part  of  the  mother. 

What,  then,  is  the  meaning  of  the  phrase 

on  the  part  of  the  mother?    ^  *Bastards  shall 

be    capable    of    inheriting    on  the  part    of 

their    mother.**    The    bastard  is   not 

381  ^restricted  to  an  inheritance  from  the 
mother,  or  through  the  mother  in  the 

direct  line,  but  be  may  take  an  inheritance, 
on  the  part  of  the  mother,  from  the  collat- 
eral line.  For  he  may  take  it  in  like  man- 
ner as  a  legitimate  son  of  the  mother.  If 
a  woman  has  two  legitimate  sons  A.  and 
B.  by  different  marriages,  although  A. 
cannot  inherit  from  the  father  of  B.  yet  he 
may  inherit  from  his  own  mother,  or  his 
maternal  grandfather  or  grandmother,  in 
the  direct  line,  and  so  on  in  infinitum;  or 
he  may  inherit  from  his  maternal  uncle 
or  aunt,  or  from  his  maternal  great  uncle  or 
great  aunt,  in  the  collateral  line,  and  so 
on  in  infinitum:  and    these   are   all  inher- 


itances on  the  part  of  the  mother.  So  he 
may  inherit  a  half  portion  from  his  uterine 
brother  B.  (if  B.  be  an  adult,  or  being  an 
infant,  the  land  descended  to  him  from  his 
mother's  side)  the  said  B.  having  a  whole 
brother  who  would  take  a  double  portion. 
I  state  these  cases  of  an  inheritance  by  a 
legitimate  son  on  the  part  of  his  mother, 
as  an  illustration  of  the  capacity  of  a  bas- 
tard son  to  inherit  on  the  part  of  his 
mother.  A  bastard  may  inherit  on  the  part 
of  his  mother,  in  like  manner  as  if  he  were 
the  legitimate  son  of  his  mother.  He  may 
therefore  inherit  from  his  mother,  or  from 
his  maternal  grandparents,  in  the  direct 
line,  or  from  his  maternal  uncle  and  aunt, 
or  great  uncles  and  great  aunts,  in  the  col- 
lateral, and  a  half  portion  from  his  legiti- 
mate or  bastard  half  brother,  in  the  same 
manner  that  a  legitimate  son  could  inherit 
from  his  legitimate  half  brother.  A  bas- 
tard cannot  have  whole  brothers;  but  every 
uterine  brothel,  whether  legitimate  or 
spurious,  is  his  half  brother. 

So  far  as  this  part  of  the  clause  goes,  al- 
though a  bastard  may  inherit  from  his 
mother,  yet  it  does  not  follow  that  his 
mother  could  inherit  from  him.  Bullet  us 
consider  the  effect  of  the  other  part  of  the 
clause^ 

**  Bastards  shall  be  capable  of  transmit- 
ting inheritance  on  the  part  of  their 
382  mother,  in  like  manner  as  if  *they 
had  been  lawfully  begotten  of  such 
mother.**  The  verb  to  transmit  is  used  in 
two  senses.  The  first  is,  *'to  send  from 
one  person  or  place  to  another;"  and  this 
appears  to  be  its  principal  meaning.  The 
second  is,  * '  to  suffer  to  pass  through.  * '  The 
first-  is  the  meaning  attached  to  it  by  dr. 
Johnson,  and  the  more  modern  lexicog- 
rapher mr.  Webster;  and  each  of  them 
gives  several  beautiful  illustrations  of  this 
meaning.  The  second  meaning  is  given  to 
it  by  Webster.  Admit  them  both  to  be  cor- 
rect ;  then  the  person  who  transmits  a  thing 
is  the  terminus  a  quo  the  thing  proceeds  or 
is  sent,  or  he  may  be  merely  the  conduit 
through  which  the  thing  passes.  Shall  we 
then  confine  the  terms  *^ transmitting  an 
inheritance,**  to  the  second  meaning?  or 
shall  we  extend  to  them  both  of  the  sig- 
nifications? The  supreme  court  of  the 
United  States  in  Stevenson *&  heirs  v.  Sul- 
livant,  5  Wheat.  207,  appear  to  have  given 
them  the  limited  construction ;  but  it  seems 
to  me,  without  good  reason.  This  case, 
being  a  construction  of  our  own  statute,  is 
not  looked  upon  as  authority  in  this  court, 
whatever  respect  may  be  paid  to  the  opin- 
ion of  the  eminent  judge  who  pronounced 
the  decision,  or  of  those  who  formed  the 
court.  On  the  contrary,  that  court  will 
consider  itself  bound  by  the  decisions  of 
this  court,  in  all  cases  depending  on  the 
construction  of  our  own  statutes,  which  do 
not  come  in  conflict  with  the  constitution 
or  laws  of  the  United  States. 

As  bastards  have  capacity  to  transmit 
inheritance  on  the  part  of  their  mother,  in 
like  manner  as  if  they  had  been  lawfully 
begotten  of  such  mother,  we  have  to  en- 
quire how  a  lawfully  begotten  son  of  the 
mother,  that  is,  a  Iscfitimate  son  of  hers, 
may  transmit  inheritance  on  the  part  of 
his  mother. 
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Now,  no  matter  how  a  legitimate  son  ac- 
quires property,    his    capacity   to  transmit 
that  property  is  fixed  by  the  law.     If  he  ac- 
quires   it   by   descent  or  by  purchase,  and 
being*  an  adult,  dies  intestate,  leaving 

383  no  children  *or  other  lineal  descend- 
ants, nor  father,  nor   full  brother  or 

sister,  nor  descendants  of  any  of  them,  but 
leaving  his  mother  and  a  half  brother  on 
his  mother's  side,  surviving  him,  he  trans- 
mits his  whole  inheritance  to  them,  by  the 
4th  and  15th  sections  of  the  act  of  descents ; 
that  is,  by  the  4th  section,  the  real  estate 
descends  to  his  mother  and  brother ;  but  as 
the  brother  is  only  of  the  half  blood,  by 
the  15th  section,  only  a  half  portion  de- 
scends on  him.  Two  thirds,  therefore,  de- 
scend on  the  mother,  and  one  third  on  the 
half  brother.  In  such  case  the  inheritance 
proceeds  from  the  deceased  son,  and  the 
descent  is  a  transmission  of  it  to  these  his 
heirs. 

So  with  a  bastard,  under  the  18th  section 
of  the  law.  He  shall  transmit  his  inher- 
itance on  the  part  of  his  mother,  in  like 
manner  as  if  he  had  been  lawfully  begotten 
of  such  mother.  He  dies  intestate,  and 
leaves  no  children.  He  ^leaves  no  father, 
for  he  never  had  one.  But  he  leaves  a 
mother,  and  a  brother  the  son  of  that 
mother,— whether  legitimate  or  illegiti- 
mate, makes  no  difference.  Every  bastard 
son  is  half  brother  to  every  other,  as  to  in- 
heritance and  transmission  of  inheritance. 
The  inheritance  of  the  deceased  bastard 
son,  in  such  case,  is  therefore  transmitted 
(in  like  manner  as  if  he  had  been  legitimate) 
to  his  mother  and  half  brother,  in  the  pro- 
portions fixed  by  the  law. 

There  are  sundry  objections  made  to  this 
construction  of  the  statute,  some  of  which 
I  will  notice. 

First,  it  is  said  that,  the  second  clause  of 
this  18th  section  should  be  construed  like 
the  first  clause  of  the  same  section.  That 
first  clause  reads  thus:  ^*In  making  title 
by  descent,  it  shall  be  no  bar  to  a  party, 
that  any  ancestor,  through  whom  he  de- 
rives his  descent  from  the  intestate,  is  or 
hath  been  an  alien."  In  this  case  the  only 
object  of  the  legislature  was  to  remove  the 
impediment,  which  the  alienage  of  any 
ancestor  presented,  to  the  passage  of  the  in- 
heritance from  the  intestate  to  his  heir, 
whether    lineal    or    collateral.     This 

384  provision  of  *^the  statute  seems  to 
have  been  taken  from  the  english  stat- 
ute of  11  and  12  Will.  3,  ch.  6,  (2  Black. 
Com.  251).  But  nothing  like  the  capacity 
of  bastards  to  inherit  or  transmit  inher- 
itance is  found  in  the  english  statutes. 
The  object  of  the  two  clauses  is  essentially 
different.  No  capacity  is  conferred  on  the 
alien  to  inherit  lands,  or  to  be  active  in 
the  transmission  of  inheritance  to  others. 
At  common  law,  he  was  the  impediment  to 
the  passage  of  the  inheritance  by  descent. 
By  the  statute  the  bar  is  removed,  whether 
he  be  dead  or  living,  and  he  becomes  the 
passive  conduit  for  the  passage  of  the  in- 
heritance from  the  intestate  to  the  living 
claimant.  But  as  to  the  bastard,  the  provi- 
sion is  much  more  extensive.  On  him  is 
conferred  the  capacity  to  inherit,  on  the 
part  of  the  mother,  and  to  transmit  inher- 
itance   on  the  part  of   the    mother,  in    like 


manner  as  a  legitimate  son  of  that  mother. 
He  is  not  the  mere  passive  conduit  for  the 
passage  of  the  inheritance, ^but  the  active 
agent  in  transmitting  the  inheritance.-  As 
a  legitimate  son  of  the  mother  might* 
transmit  the  inheritance,  so  may  the  bas- 
tard transmit  it  on  the  part  of  the  mother. 
Nor  can  the  active  capacity  conferred  on 
him  to  transmit  inheritance  be  restrained 
by  the  use  of  the  word  also.  It  is  true  that 
it  is  in  general  an  adverb,  and  means  in 
like  manner ;  but  dr.  Johnson  tells  us  truly, 
that  it  is  sometimes  nearly  the  same  with 
the  word  and,  only  conjoining  the  members 
of  the  sentence.  In  the  clause  under  con- 
sideration, it  seems  to  me  to  be  a  mere  word 
of  connection ;  it  conjoins  dissimilar  pro- 
visions, and  is  superfluous. 

Secondly,  it  is  said  that  it  is  against  the 
policy  of  the  law,  to  give  the  construction 
contended  for:  that  as  the  bastard  has  not 
committed  any  offence,  it  was  a  correct  and 
humane  policy  in  the  law,  to  abate  the  rig- 
our of  the  common  law,  and  to  confer  on 
him  the  capacity  of  inheriting  from  his 
mother,  however  guilty  she  may  have  been  ; 
but  that  if  we  construe  the  law  as 
385  imparting  *a  capacity  to  the  offending 
mother  to  inherit  from  her  spurious 
offspring,  it  will  be  giving  a  reward  to  in- 
continence, and  will  weaken  the  attachment 
of  the  people  to  the  institution  of  marriage. 
This  is  a  consideration  which  would  oe 
more  properly  addressed  to  a  legislative 
than  a  judicial  tribunal.  It  is  possible  that 
the  objection  lies  still  more  strongly  against 
any  modification  whatever  of  the  common 
law  doctrine  on  the  subject  of  bastards, 
than  it  does  against  this  particular  modifi- 
cation.    I  shall  not  enquire  into  it. 

Our  statute  of  descents  is  supposed  to 
have  been  founded  on  the  natural  affections 
of  the  human  heart,  and  on  natural  justice. 
It  takes  men  as  it  finds  them ;  and  in  de« 
fault  of  their  providing  by  last  will 
and  testament  for  a  division  of  their 
estates,  it  makes  such  a  division  amongst 
those  who  are  near  and  dear  to  the 
intestate,  as  he  would  probably  make, 
if  he  were  to  make  a  will  accord ing^ 
to  the  dictates  of  nature.  This  principle 
is  not  departed  from  in  the  clause  of  the 
statute  now  under  consideration.  However 
degraded  and  unchaste  woman  may  be  in 
the  opinion  of  mankind  and  in  the  view  of 
a  pure  morality,  the  unfortunate  offspring 
of  illicit  intercourse  is  imbued  with  very 
different  feelings.  Nature  has  stamped  on 
the  hearts  of  mother  and  son  a  natural 
affection  which  it  is  impossible  entirely  to 
eradicate.  However  criminal  may  have 
been  her  conduct,  the  contumely  to  which- 
she  has  been  subjected  by  that  course  has 
made  some  atonement  for  it,  and  her  own 
child  is  the  last  person  in  the  world  who 
will  be  unforgiving  towards  her.  He  will 
be  blind  to  her  faults,  and  in  his  dying 
moments  he  will  endeavour  to  raise  her 
from  that  state  of  sorrow  and  despair  to 
which  her  own  vices  have  subjected  her. 
Such  is  the  foundation  of  the  rule  of  our 
law,  that  bastards  shall  inherit  and  trans- 
mit inheritance  on  the  part  of  the  mother. 
The  father  is  to  him  unknown  ;  he  is  the  son 
of  no  father;  and  this  circumstance 
attaches    him    the    more    to    his    mother,. 
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'^his  only  parent.  In  spite  of  her 
faults,  if  he  has  no  children,  she  is 
the  dearest  object  of  affection  to  his  heart, 
and  he  will  leave  to  her  his  estate.  If  he 
^ails  to  do  this  bj  will,  the  law  steps  in, 
and  makes  the  same  provision  for  her  that 
her  son  would,  if  he  obeyed  the  impulse  of 
nature. 

But  here  again  we  are  met  by  the  objec- 
tion, that  a  bastard  son  who  had  acquired 
property,  and,  notwithstanding  the  base- 
ness of  his  birth,  had  raised  himself  to 
some  consideration  in  society,  and  had 
married,  would  choose  the  wife  of  his  bosom 
as  his  heir,  in  preference  to  the  offend- 
ing mother  who  had  brought  shame  upon 
him.  But  the  law  does  not  look  upon  this 
subject  in  that  light.  The  law  provides 
otherwise  for  the  husband  and  the  wife. 
The  former  it  makes  tenant  by  the  curtesy, 
and  gives  to  him  all  the  chattels  of  the 
wife,  in  some  shape  or  other.  To  the  wife 
it  gives  dower,  and  a  third,  or  a  half,  of 
the  chattels  of  the  husbana.  These  are 
deemed  adequate  provisions,  and  generally 
are  so.  The  common  law  never  makes  the 
husband,  as  such,  heir  to  his  wife,  nor  the 
wife,  as  such,  heir  to  the  husband.  Our 
statute  however  provides  (by  the  14th  sec- 
tion) that  in  the  last  resort,  and  to  save  an 
escheat,  the  husBand  or  wife  shall  be  the 
heir.  They  are  postponed  to  the  issue,  the 
father,  mother,  brothers  and  sisters  and 
their  descendants,  and  to  the  paternal  and 
maternal  kindred.  In  the  course  of  de- 
scent, it  is  unreasonable  to  compare  the 
pretensions  of  the  wife,  and,  in  case  of  her 
death,  the  pretensions  of  her  father,  with 
those  of  the  mother  of  the  intestate,  de- 
graded though  she  be.  Though  the  actual 
father  of  the  bastard  is  of  no  kin  to  him 
in  contemplation  of  law,  yet  his  mother 
is  of  his  kindred,  both  by  nature  and  by 
law. 

This  is  the  first  time  that  the  construc- 
tion of  this  section  has  ever  been  brought 
before  this  court.  Until  the  decision  of 
the  supreme  court  was  given,  I  believe  it 
had  generally  been  thought  that  the 
387  natural  mother  and  ^illegitimate  off- 
spring were  reciprocally  heirs  to  each 
other,  in  the  absence  of  legitimate  off- 
spring. Judge  Tucker,  in  a  note  of  half  a 
line  to  Blackstone*s  Commentaries,  2d 
vol.  p.  249,  (note  9,)  expresses 'that  opinion. 
The  president  of  this  court,  in  his  commen- 
taries, says,  ** Although  in  England,  upon 
the  death  of  a  bastard  without  issue,  the 
estate  will  escheat  for  want  of  heirs,  it  will 
not  escheat  with  us,  as  long  as  the  bastard 
has  any  relation  on  the  part  of  the  mother," 
&c. 

Chantellor  Kent,  in  his  commentaries 
(vol.  2,  p.  212,  2d  edi.)  has  this  passage: 
'^Bastards  are  incapable  in  New  York  of 
taking  under  the  law  of  descents,  and  the3' 
are  equally  incapable  in  several  of  the  other 
united  states,  which  follow  in  this  respect 
the  rule  of  the  english  law.  But  in  ten  of  the 
states'*  (which  are  enumerated,  including 
Virginia)  **bastards  can  inherit  from  and 
transmit  to  their  mothers,  real  and  personal 
estate.**  He  thus  gives  to  our  law,  as  well 
as  that  of  the  other  states,  the  construction 
which  I  contend  for.  The  law  of  New 
York  reverses  the    rule    which    the    appel- 


lant's counsel  here  contend  for.  Although 
bastards  are  there  incapable  of  taking  under 
the  law  of  descents,  yet  chancellor  Kent 
tells  us  that  **in  New  York  the  estate  of  an 
illegitimate  intestate  descends  to  the 
mother,  and  the  relatives  on  the  part  of 
the  mother."  See  also  4  Kent's  Com.  pp. 
413,  414.  These  opinions  are  not  referred 
to  as  authority,  but  as  persuasive  evidence 
of  the  correctness  of  our  construction. 

I  conclude,  therefore,  that  in  this  case 
the  judge  of  the  circuit  court  was  right  in 
deciding  that  the  mother  might  inherit  to 
her  bastard  son :  but  I  think  he  was  wrong 
in  excluding  the  two  bastard  sons  of  the 
mother,  Madison  Harrison  and  Wiatt  Harri- 
son, from  the  inheritance.  They  arc,  as 
to  the  intestate,  half  brothers  on  the  part 
of  the  mother,  and  entitled  to  half  portions. 
The  judge  was  right  in  excluding  the  ap- 
pellant from  all  share  of  the  inher- 
itance. 
388  *1  think  that  the  decree  should  be 
reversed,  with  costs  to  the  appellees, 
as  the  parties  prevailing,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions that  a  decree  be  rendered  dividing 
the  estate,  real  ^nd  personal,  of  Preston 
H.  Garland  into  four  equal  parts,  of  which 
two  parts  shall  be  assigned  to  Frances 
Harrison  the  mother  of  the  intestate,  and 
one  part  to  each  of  the  sons,  Madison  and 
Wiatt    Harrison ;  and    for  further  proceed- 


ngs. 
TU 


UCKBR,  P.  This  case  turns  upon  the 
construction  of  the  18th  section  of  the  law 
of  descents,  which  declares  that  * 'bastards 
shall  be  capable  of  inheriting  or  of  transmit- 
ting inheritance  on  the  part  of  their  mother, 
in  like  manner  as  if  they  had  been  lawfully 
begotten  of  such  mother."  The  bill  is  filed 
by  the  mother  and  bastard  brothers  of  a 
bastard,  claiming  his  estate  against  the  next 
of  kin  of  the  bastard's  deceased  wife.  The 
court  decreed  for  the  mother,  and  from  that 
decree  an  appeal  was  taken ;  the  appellant 
contending  that  upon  the  true  construction 
of  the  18th  section,  neither  the  mother  nor 
her  bastard  sous  were  heirs  at  law  to  the 
deceased,  and  that  the  only  effect  of  the  act 
was  to  give  to  natural  children  the  faculty 
of  inheriting  immediately  from  their 
mother,  and  of  transmitting  such  inherit- 
ance to  their  posterity.  In  this  opinion  I 
cannot  concur. 

By  the  common  law,  bastards  were  placed 
under  most  unjust  disabilities.  The  un- 
offending offspring  of  illicit  intercourse, 
instead  of  being  protected  by  the  vigilant 
care  of  the  law,  and  invested  with  a  legal 
right  to  enforce  his  strong  moral  claims 
upon  those  whose  vicious  act  had  brought 
him  disgraced  into  the  world ;— instead  of 
having  a  title  to  a  full  portion,  if  not  to  a 
double  portion,  of  the  estates  both  of  his 
father  and  his  mother,  was  disabled  even 
to  inherit  from  his  mother,  whose  estate 
escheated  to  the  crown,  in  preference  to  a 
transmission  to  her  unprotected 
389  child.  If  the  prevention  *of  promis- 
cuous intercourse  was  the  object  of  the 
law,  it  may  certainly  admit  of  question 
whether  that  object  would  not  have 
been  most  effectually  promoted  by  mak- 
ing the  bastard  a  favoured  heir  of  both 
parents,    and     denying     either    to   father 
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or  mother  the  power  of  disherison.  If 
the  provision  would  not  have  arrested 
the  offence  in  the  heyday  of  the  passions, 
it  would  at  least  have  cut  off  a  large  por- 
tion of  those  more  vicious  cases  of  deliber- 
ate seduction  and  habitual  concubinage, 
the  last  of  which,  after  all,  is  the  great 
enemy  of  the  institution  of  marriage.  How 
numerous  are  the  instances,  amid  a  dense 
population,  of  mature  and  even  hoary  bach- 
elors preferring  a  mistress  to  a  wife,  to 
avoid  the  burdens  and  charges  and  troubles 
of  providing  for  legitimate  children  I  From 
such  you  take  away  the  motive  to  crime, 
by  imposing  the  imperative  duty  of  devolv- 
ing their  estates  upon  their  bastards.  Be 
this,  however,  as  it  may.  It  is  avowed  that 
the  common  law  disability  of  bastards  is  a 
rule  of  policy,  and  as  such  it  has  always 
been  rigorously  enforced  against  bastards 
begotten  out  of  wedlock;  while,  by  a 
strange  inconsistency,  bastards  begotten  in 
wedlock  are  not  only  capable  of  inheriting 
from  their  mothers,  but  the)'  are  also  in- 
heritors from  those  who  arc  not  their 
fathers. 

After  the  termination  of  the  revolution, 
when  a  revision  and  radicial  change  of 
much  of  our  system  of  jurisprudence  be- 
came indispensable,  other  counsels  pre- 
vailed as  to  the  law  respecting  bastards, 
as  well  as  in  relation  to  inheritances  gen- 
erally. Our  law  of  descents  was  formed  in 
no  small  detrree  upon  the  human  affections; 
the  legislature  very  justly  conceiving  that 
the  object  of  a  law  of  descents  was  to  sup- 
ply the  want  of  a  will,  and  that  it  should 
therefore  conform  in  every  case,  as  nearly 
as  might  be,  to  the  probable  current  of 
those  affections  which  would  have  given 
direction  to  the  provisions  of  such  will. 
Under  the  influence  of  these  opinions,  they 

legislated  in  relation  to  bastards. 
390      The    several  *enactments   respecting 

them  clearly  indicate  their  sense  of 
the  injustice  of  the  common  law,  and  their 
determination,  as  far  as  possible,  to  extend 
to  bastards  the  privileges  of  legitimacy. 
Thus,  marriage  and  recognition  restored 
the  child  to  legitimacy,  and  even  bigamy 
and  incest  created  no  indelible  stain ;  for 
the  children  of  marriages  deemed  null  in 
law  were  declared  to  be  legitimate.  But 
there  was  another  and  more  numerous  class 
to  be  provided  for.  They  were  bastards 
who  were  begotten  out  of  wedlock,  and 
whose  fathers  the  law  would  not  undertake 
to  ascertain,  except  so  far  as  was  necessary 
to  indemnify  the  public  against  the  burden 
of  supporting  their  offspring.  To  declare 
these  legitimate,  would  have  been  at  once 
to  provide  them  not  a  mother  only,  but  a 
father.  To  such  a  length  the  lawmakers 
were  not  prepared  to  go.  They  were  there- 
fore compelled  to  adopt  another  phraseol- 
ogy,— to  use  language  which,  in  relation  to 
the  mother  and  her  kindred,  would  put 
bastards  on  the  footing  of  legitimates, 
while  it  would  leave  them,  as  heretofore,  in 
relation  to  the  father,  the  sons  of  nobody. 
But  this  was  the  only  difference  they  could 
have  designed.  Was  the  policy  of  the  mar- 
riage institution  more  fatally  invaded  by 
concubinage  than  by  bigamy?  Was  illicit 
intercourse  out  of  wedlock  more  to  be  dep- 
recated   than    incest   in    wedlock?    If  not, 


why  should  the  offspring  of  bigamy  or  in- 
cest be  invested  with  every  privilege  of 
legitimacy?  Why  snould  they  inherit  and 
transmit  inheritance,  without  qualification 
or  limit?  Why  should  the  false  wife,  or 
the  incestuous  parent,  not  only  transmit 
her  property  to  the  fruit  of  her  vice  and 
impurity,  but  also  take  property  by  inher- 
itance from  her  child?  Why  should  these 
things  be,  and  the  less  criminal  mother  of 
the  child  of  concubinage  be  denied  the  ca- 
pacity to  take  from  one  who,  if  he  be  the 
offspring  of  her  guilt,  has  been  also  the 
object  of  her  care  and  maternal  tenderness, 
and  over  whom  she  has  shed  the  bitter 
tears  wrung   from  her  by  her  outcast 

391  condition,  '^if  she  has  even  failed  to 
wash  away  her  guilt  by  tears  of  pen- 
itence? I  can  see  no  ground  for  so  harsh 
and  unjust  a  distinction.  I  can  see,  in- 
deed, much  reason  for  restoring  the  filial 
tie  between  the  mother  and  her  spurious 
child.  I  am  inclined  to  suppose  that  the 
able  men  who  composed  the  committee  of 
revisers  might  well  have  doubted  whether 
the  ineffectual  barriers  to  concubinage, 
afforded  by  the  disabilities  of  bastards, 
were  not  kept  up  at  the  expense  of  some 
of  the  most  virtuous  feelings  of  the  human 
heart.  They  might  well  have  believed  it 
wise  to  break  down  these  barriers,  rather 
than  to  continue  a  system  which  cherished 
in  the  child  the  spirit  of  ingratitude  to  his 
own  mother;  which  held  her  up  as  his 
greatest  enemy, — as  one  bound  by  no  tie  to 
him, — as  one,  indeed,  by  whom  he  was  cut 
off  from  the  ties  of  blood  with  every  other 
human  being.  I  imagine  it  was  under  the 
influence,  in  part,  of  such  considerations, 
and  with  other  more  profound  views  of  the 
true  policy  of  the  law  upon  this  delicate 
subject,  that  the  legislature  enacted  the 
clause  in  question ;  and  I  have  therefore  no 
doubt,  that  unless  restrained  by  the  lan- 
guage of  the  act,  we  should  give  it  that 
interpretation  which  would  place  the  fruit 
of  concubinage  on  as  favourable  a  footing, 
on  the  part  of  the  mother  at  least,  as  the 
offspring  of  bigamy  or  incest  is  placed,  in 
reference  both  to  father  and  mother. 
With  these  preliminary  remarks,  let  us  pro- 
ceed to  the  construction  of  the  act.  Its 
language  is — 

^'Bastards  also  shall  be  capable  of  inher- 
iting or  transmitting  inheritance  on  the 
part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such 
mother."  Here  there  are  two  clauses, 
which  must  be  separately  examined.  The 
flrst  declares,  as  I  read  the  statute,  that 
*^ bastards  shall  be  capable  of  inheriting  on 
the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such 
mother."  It  will  be  observed  that  I  con- 
sider the  words    **on  the    part  of  the 

392  •mother,"  as  connected  with  the  first 
clause;  but   I    do    not    connect    with 

them  the  word  'inheritance'*  also.  That 
word  is  the  inseparable  adjunct  of  the  word 
* 'transmit,"  in  the  second  clause,  and 
exclusively  belongs  to  it.  The  revisors 
never  could  have  written  that  the  bastard 
should  have  the  capacity  of  inheriting  in- 
heritance on  the  part  of  the  mother.  Had 
the  estate,  and  not  the  kindred,  been  in 
their  view,  they  would  have  expressly  said 
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that  he  should  only  inherit  such  estate  as 
he  might  derive  from  or  through  the 
mother.  But  this  they  have  not  done.  En- 
gaged in  restoring  heritable  blood  to  the 
bastard,  they  were  looking  to  the  kindred 
from  whom  he  was  to  take,  and  designed, 
by  the  expressions  used,  to  point  out  that 
he  should  be  capable  of  inheriting  from  all 
his  kindred  on  the  part  of  the  mother,  who- 
ever they  might  be.  They  could  not  have 
designed  to  give  the  bastard  capacity  to 
inherit  from  mother,  uncles,  cousins,  and 
the  whole  of  his  kindred,  lineal  and  collat- 
eral, except  his  own  brothers.  Is  there  an 
assignable  reason  why  he  should  have  been 
excluded  from  inheriting  from  them,  while 
he  is  permitted  to  inherit  from  his  other 
maternal  kindred?  I  can  find  none.  It  is 
said,  indeed,  that  the  estate  derived  by  a 
legitimate  from  his  father  might  thus  pass 
to  a  bastard  brother!  But  the  hardship 
would  be  not  less,  if  it  passed,  as  by  law 
it  may,  to  a  legitimate  brother  of  another 
father.  And  the  case  would  be  surely  no 
better,  if  the  estate  of  the  legitimate  should 
pass,  as  it  is  admitted  it  may  do,  to  a  bas- 
tard uncle,  or  cousin,  or  any  other  bastard 
collateral  relation  among  his  kindred. 
The  revisers  then  did  not  mean,  by  the 
phrase  **on  the  part  of  the  mother,"  to  ex- 
clude the  bastard  from  a  right  to  inherit 
from  his  brothers.  Tney  meant,  on  the 
other  hand,  to  include  them,  as  kindred  on 
the  part  of  the  mother.  According  to  this 
construction,  the  statute  is  intelligible  and 
clear.     It  provides  for  every  case  which  can 

occur,  instead  of  leaving  unprovided 
393      for,  that    most  common    *occurrence 

of  inheritance  between  brothers.  It 
secures  the  estate  of  the  whole  of  the  bas- 
tard's kindred  from  escheat  for  want  of 
heirs,  by  making  him  inheritable  to  them 
all.  Whereas,  according  to  the  other  con- 
struction, if  a  man  dies  without  other  con- 
nection than  a  bastard  brother,  his  estate 
must  escheat  for  want  of  heirs,  though  if 
he  has  a  bastard  cousin,  it  will  not  do  so. 
Such  sporting  with  the  interpretation  of 
statutes,  I  am  indisposed  to  join  in ;  and 
the  rather,  as  the  construction  contended 
for  has  no  plausible  support  without  an  in- 
terpolation into  the  language  of  the  stat- 
ute. Read  the  clause  to  any  man  whose 
mind  is  not  distorted  by  the  technical  notion 
that  the  descent  from  brother  to  brother 
is  immediate,  and  he  will  readily  under- 
stand that  the  capacity  to  inherit  on  the 
part  of  the  mother,  means  a  capacity  to  in- 
herit from  all  the  kindred  on  the  part  of  the 
mother.  Among  these  kindred,  too,  he 
will  recognize  uterine  brothers  as  the 
nearest,  instead  of  rejecting  them  as  in- 
capable of  the  inheritance.  It  is  indeed 
obvious  that  the  revisors  did  not  use  the 
words  in  the  technical  sense  just  men- 
tioned. They  were  used  in  contradistinc- 
tion to  kindred  on  the  part  of  the  father, 
and  were  absolutely  necessary  to  mark  that 
distinction  which  was  intended,  between 
the  blood  of  the  father,  who  was  unknown, 
and  the  blood  of  the  mother,  about  whom 
there  was  absolute  certainty.  This  was 
the  function  of  those  words.  They  were 
not  designed  to  draw  a  line  of  separation 
between  the  brothers  of  the  bastard  and  his 
other  maternal  kindred,    but    between    his 


mother's  blood  and  his  father's  blood.  I 
conclude  therefore,  that  a  bastard  may  in- 
herit from  his  mother,  and  from  his  uterine 
brothers  also. 

We  come  next  to  the  second  part  of  the 
clause.  '^  Bastards  shall  be  capable  of 
transmitting  inheritance  on  the  part  of  the 
mother,  in  like  manner  &c."  Observe, 
the  words  are  not  **an  inheritance,"  or 
**an  estate  of  inheritance,  on  the  part 

394  of  the    mother,**    or    **derived  •from 
or  through    the    mother.'*     There    i& 

no  limitation  of  the  inheritable  character 
to  lineals  in  exclusion  of  collaterals,  or  to 
descendants  in  exclusion  of  ascendants. 
The  terms  of  the  act  are  general  and 
comprehensive,  and  we  have  no  authority 
to  limit  or  control  them.  Our  duty  is 
to  ascertain  their  meaning.  What  is  that 
meaning? 

Though  the  word  transmit  is  not  regarded 
by  counsel  as  the  important  word  in  this* 
clause,  I  think  it  nevertheless  important  to 
observe  that  it  is  a  word  of  two  significa- 
tions, and  is  in  this  passage,  I  conceive, 
used  in  both  its  senses.  It  implies,  in 
connection  with  inheritance,  the  transmis- 
sion of  an  estate  by  descent,  either  from 
the  bastard  or  through  him.  Nothing  is 
more  familiar  than  to  speak  of  a  person 
transmitting  from  himself.  In  that  sense 
it  means  to  convey,  to  transfer,  to  impart. 
I  transmit  money  through  the  mail  to 
Philadelphia.  Here  it  is  used  in  both 
senses.  Vespasian  transmitted  his  virtues 
and  his  talents  to  his  elder  son.  A  good 
man  transmits  a  good  name  to  his  chil- 
dren. In  these  instances,  and  in  the  fol- 
lowing, it  is  used  in  the  first  sense. 

*'  Faults,  like  infectious  blood,  transmitted  ran 
In  one  eternal  stream  from  sire  to  son." 

Juv.  Sat  14.  line  8. 

In  like  manner  the  word  is  used  by  law- 
yers, to  indicate  not  only  the  transmission 
through  a  person,  but  the  transmission 
from  him.  Blackstone  lays  down  the  rules 
** whereby  property  is  transmitted  from  one 
man  to  another.'*  2Bla.  Com.  211.  "Entry 
is  necessary  to  make  the  tenant  capable  of 
transmitting  his  estate  by  descent.**  Id. 
209.  *  *  Notoriety  of  possession  is  necessary 
in  the  ancestor,  as  evidence  of  that  prop- 
erty in  himself  which  is  to  be  transmitted 
to  his  heir.**  Ibid.  "An  alien  cannot 
transmit  land  from  himself  to  others  by 
descent."  6  Peters  113.  Thus  we  see, 
that  while  on  the  one  hand  it  is  admitted 
that  a  title  may  be  transmitted  through  the 
bastard,  the  term  will   equally  apply 

395  to  the  transmission  *of  an  estate  from 
him.     And  the    statute    having  used 

the  word  in  the  most  general  manner,  we 
are  at  liberty,  I  conceive,  to  construe  it  to 
include  both.  "He  shall  have  capacity  to 
transmit  inheritance,"  may,  without  vio- 
lence to  the  language,  imply  not  only  that 
his  estate  shall  descend  and  pass  from  him 
to  his  kindred,  which  is  the  first  and  most 
obvious  meaning,  but  also  that  he  may  be 
the  medium  through  which  others  may  de- 
duce inheritance  from  their  ancestors. 

It  is  worthy  of  remark  that  the  word  **in- 
heritance,"  in  this  connection,  belongs  to 
the  word  "transmit.**  It  seems  to  have 
been  attempted  to  tear  it  from  this  alli- 
ance, and    to  unite  it  to  the  words  "on  the 
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part  of  the  mother."  This  could  only  have 
been  upon  the  mistaken  notion  that  inher- 
itance here  means  an  estate;  and  hence  it 
is  argued  that  an  estate  on  the  part  of  the 
mother  alone  can  be  transmitted  under  this 
clause.  Nothing,  I  conceive,  can  be  more 
fallacious.  The  words  ** transmitting  in- 
heritance" combine  to  express  merely  the 
converse  or  counterpart  of  the  word  '*  in- 
heriting." That  single  word  conveys  the 
complex  idea  of  taking  by  descent  from 
others:  whereas  the  two  words  **transmit- 
ti^g  inheritance,"  united,  are  required  for 
the  expression  of  the  opposite  idea  of  trans- 
mitting by  descent  to  others;  there  being 
no  single  word  in  the  language  to  convey 
that  meaning.  They  constitute  therefore, 
together,  a  phrase  with  a  distinct  meaning, 
which  forbids  •  their  separation  from  each 
other.  Moreover,  in  this  connection,  in- 
heritance does  not  mean  estate;  for  it  is 
used  as  the  mere  adjunct  of  the  word  trans- 
mit, for  the  purpose  of  pointing  out  the  in- 
heritable transmission  of  property  from  an 
intestate  to  his  kindred. 

If  I  am  not  mistaken  in  these  views,  a 
bastard  is  capable  of  transmitting  by  de- 
scent to  his  kindred  on  the  part  of  his 
mother,  either  his  own  estate,  or  an  estate 
derived  from  his  mother  or  other  ancestor, 
and  may  moreover  be  a  medius  ances- 
396  tor,  through  whom  inheritance  *may 
be  transmitted  ex  parte  materna. 
Moreover,  for  the  reasons  already  given, 
I  am  satisfied  that  the  elliptical  expres- 
sion, **on  the  part  of  the  mother,"  is  to  be 
made  full  and  complete,  so  as  to  read,  *4o 
his  kindred  on  the  part  of  the  mother;" 
which  is,  I  think,  the  obvious  legislative 
meaning.  Under  this  construction,  the 
mother  and  brothers  had  capacity  to  t^ke, 
and  the  estate  should  have  been  adjudged 
to  them. 

To  this  attempt  to  subject  the  statute  to 
rigorous  analysis,  I  will  add  some  consider- 
ations which  very  strongly  sustain  the  con- 
struction I    have  given. 

First,  the  draughtsman  of  this  bill  has 
most  obviously  designed  to  frame  a  scheme 
of  descents  which  should  be  complete  and 
cover  the  whole  ground.  This  solicitude 
is  as  perceptible  in  reference  to  bastards, 
as  in  any  other  part  of  the  act.  The  revis- 
ors  seem  \o  have  carefully  looked  into  the 
matter,  and  have  sedulously  provided  for 
bastards  under  various  circumstances.  In 
this  clause,  a  large  and  indeed  much  the 
most  numerous  class  were  the  subject  of 
provision.  It  is  not  probable  that  a  half 
way  legislation  was  designed.  A  construc- 
tion, therefore,  which  leaves  the  subject 
almost  as  it  was  at  common  law,  cannot 
be  consistent  with  their  views.  Now, 
according  to  the  decision  of  the  supreme 
court  (Stevenson's  heirs  v.  Sullivant,  5 
Wheat.  207,  261),  the  first  part  of  this 
clause;  which  gives  the  capacity  to  inherit, 
is  con^ned  to  the  lineal  kindred,  to  the 
exclusion  of  brothers  and  all  collaterals; 
thus  leaving  the  bastard  as  incapable  as 
at  common  law  of  taking  from  uncles, 
cousins  or  brothers,  whose  estates  shall 
pass  to  the  commonwealth  by  escheat, 
rather  than  descend  upon  one  whose  ca- 
pacity the  lawmakers  designed  to  restore, 
and  are  confessed  to  have    restored    in    so 
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far  as  respects  the  lineal  ancestors.  By 
what  warrant  the  court  confined  a  general 
capacity  to  inherit,  to  the  lineal  kindred,  I 
am  at  a  loss  to  determine ;  for  even  the 
great  resource  in  this  case  (the  words 

397  **on  the  part  of  their  *mother")  con* 
fessedly  will  not  sustain  the  decision. 

Nor  is  it  easier  to  imagine  why  the  law 
should  (as  to  inheritance  on  the  part  of  the 
mother)  have  made  a  distinction  between 
the  grandfather  on  the  one  hand,  and  the 
uncles,  cousins  or  brothers  on  the  other  ;^ 
thus  leaving  far  the  most  numerous  class  of 
cases  unprovided  for.  For,  according  ta 
the  construction  of  the  supreme  court,  the 
first  clause  could  only  apply  in  the  rare  cases 
of  a  descent  from  the  mother,  or  maternal 
grandfather  or  grandmother,  or  other  yet 
more  remote  lineal  ancestor.  The  chance  of 
the  bastard's  inheritance  from  these  sources 
must  be  comparatively  very  remote.  Whereas 
the  chances  from  uncles,  brothers  and 
cousins,  which  are  supposed  to  be  unprovided 
for  by  the  law,  would  be  of  frequent  oc- 
currence. So,  too,  as  to  the  second  part  of 
the  clause.  The  bastard,  it  is  allowed,  may 
be  a  medius  of  inheritance  from  the  mother 
or  grandparents  to  his  own  children  (a  case 
certainly  not  likely  to  happen  very  often) 
while  it  is  denied  that  he  can  be  the  medius 
of  inheritance  from  his  own  children  to 
his  mother  or  other  lineal  ancestor ;  and 
moreover  it  is  denied  that  the  provision 
applies  to  his  own  estate,  which  must,  in 
case  of  intestacy  without  issue,  pass  to  the 
commonwealth  by  escheat,  rather  than 
to  his  collateral  kindred,  or  even  his  mother 
or  uterine  brothers  and  sisters.  Thus  the 
parade  of  rehabilitating  the  bastard  results 
m  a  provision  of  minor  importance,  while 
the  all  important  disposition  of  his  own 
estate  is  left  altogether  as  the  revisers 
found  it.  I  cannot  suspect  them  of  emulat- 
ing the  mountain  in  labour;  and  as  it 
seems  to  be  conceded  that  ^*  they  intended  to 
provide  a  complete  and  perfect  system  of 
descents"  (per  Cabell,  J.,  in  Davis  v.  Rowe, 
6  Rand.  424),— as  that  system  was  confess- 
edly founded  upon  a  just  and  liberal  and 
benevolent  theory  of  the  human  affections 
(5  Call  144,  145,  147),— and  as  the  construc- 
tion contended  for  leaves  their  work  half 
done,  and  violates  the  very  principles  which 
the  lawgivers  obviously  adopted,  I  discard 
it    without    hesitation.     I  do    so    the 

398  *more  readily,  because  it  certainly 
leads  to  the  absurdities  and  inconsist- 
encies mentioned  in  the  argument.  Thus 
it  has  already  been  shewn  that  under  the 
first  clause  the  bastard  may  inherit  of  his 
legitimate  uterine  brother.  But  according 
to  the  construction  put  upon  the  latter 
clause,  the  legitimate  could  not  ihherit 
from  him.  Thus  the  legitimate  would  be 
on  a  worse  footing  than  the  bastard,  and 
the  spurious  would  seem  to  find  most  favour 
with  the  law.  Moreover,  if  the  bastard's 
estate  is  not  within  the  second  clause,  as 
has  been  contended,  then  under  the  first 
clause  the  bastard's  family  would  to  all  time 
be  inheriting  from  the  legitimates,  while 
under  the  second  clause  the  legitimates  could 
not  inherit  from  the  bastard  or  his  family. 
It  is  easy  to  see  where  the  estates  would 
be  accumulated  after  a  few  generations, 
if  left  to  descend  according  to  this  interpre- 
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tation  of  the  statute.  So  if  the  bastard 
dies,  and  his  estate  descends  to  his  son, 
who  dies,  it  may  go  to  the  mother  of  the 
bastard,  although  if  he  had  died  without 
children,  she  could  not  have  taken  it  from 
him.  I  am  aware  that,  to  avoid  this  con- 
sequence, it  was  contended  that  the  trans- 
mission could  not  be  upwards;  but  I  can 
see  not  even  a  plausible  ground  for  limiting 
and  curtailing  the  very  general  terms  in 
which  the  clause  is  expressed,  and  confin- 
ing the  transmission  to  the  descending 
line. 

In  the  foregoing  examination  I  have  said 
nothing  of  the  cases  cited,  because  I  think 
they  have  little  influence  upon  the  ques- 
tion. The  case  of  Stevenson's  heirs  v.  Sul- 
livant,  indeed,  seems  to  have  established 
principles  which  may  be  brought  to  bear 
upon  this,  thouizrh  the  cases  themselves  are 
very  dififerent.  But  that  case  is,  I  think, 
so  obviously  erroneous  in  its  total  exclusion 
of  collaterals,  that  I  decline  to  follow  it, 
notwithstanding  the  high  respect  which  is 
due  to  the  able  bench  by  which  the  decision 
was  pronounced.  It  has  been  truly  said, 
too,  to  have  no  binding  authority  upon  us. 
On  the  contrary,  the  supreme  court 
399  defers  to  the  judgment  of  *this  court, 
in  the  construction  which  it  gives  to 
Virginia  statutes. 

Upon  the  whole,  I  am  of  opinion  that 
the  mother  and  her  sons  were  capable  to 
take  the  estate  of  the  bastard,  and  that  the 
decree  is  only  erroneous  in  adjudging  it 
to  her  alone.  Her  sons  must  also  come  into 
the  inheritance  with  her;  but  hers  will  be 
a  double  portion,  under  the  provisions  of 
the  15th  section,  the  brothers  being  all  of 
the  half  blood  to  the  deceased.  I  should 
most  truly  have  regretted  a  contrary  deci- 
sion, as  1  should  have  regarded  it  as  a  prac- 
tical repeal  of  one  of  the  wisest  and  most 
beneficient  provisions  of  our  law  of  de- 
scents; and  I  should  indeed  have  been  very 
sorry  to  see  that  statute,  which  I  had  ever 
been  taught  to  look  upon  as  full  formed  and 
perfect,  '^curtailed  of  its  fair  proportions, 
and  sent  into  the  world,  deformed,  unfin- 
ished and  but  half  made  up.'* 

The  decree  of  the  court  of  appeals  was  in 
the  following  terms:  *^This  court  is  of 
opinion  that  there  is  no  error  in  the  decree, 
against  the  appellant;  but  the  court  is  of 
opinion  that  the  bastard  brothers  of  the 
decedent,  as  well  as  his  mother,  were  enti- 
tled to  take  as  his  heirs  and  distributees 
under  the  eighteenth  section  of  the  law  of 
descents,  the  mother  being  entitled  to  one 
half  and  the  brothers  to  one  fourth  each, 
under  the  fifteentH  section  of  the  same  act; 
and  that  the  decree  is  erroneous  in  decree- 
ing to  the  mother  only :  therefore  it  is  de- 
creed and  ordered  that  so  much  of  the  said 
decree  as  is  above  declared  to  be  erroneous, 
be  reversed  and  annulled,  and  that  the  res- 
idue thereof  be  affirmed ;  and  also  that  the 
appellant  do  pay  unto  the  appellees,  as  the 
parties  substantially  prevailing,  their  costs 
by  them  about  their  defence  in  this  behalf 
expended.  And  it  is  ordered  that  the  cause 
be  remanded  to  the  said  circuit  snperiour 
court,  to  be  finally  proceeded  in,  pursuant 
to  the  principles  of  this  decree." 


400  *Kinnaird  Ex'or  &c.  v.  Williams's  Adm'r 

and  Others. 

Jaly.  1836.  Lfewisburff. 

(Absent  Bbookx  and  Cabkix,  J.) 

[81  Am.  Dec  056.] 

Wills— Election   by  Leffstee*— AcU   Aatountlaff  to  — 

Where  the  will  of  a  testator  devises  away  land  be- 
lonfflnff  to  another  person,  and  crives  a  legacy  to 
that  person,  he  cannot  claim  the  benefit  of  the 
legacy,  after  asserting  his  ritrht  to  the  land  and 
recovering  it  from  the  devisee. 

5ane— Sane— Effect  of  Walvlnf  LtgmcyA—Thongh  a 
legatee  under  a  will  which  devises  away  property 
belonglntr  to  him.  elect  to  retain  such  property 
and  to  waive  the  legacy,  the  testator  is  not 
thereby  rendered  intestate  as  to  the  subject  of 
such  legacy,  but  It  shall  go  to  the  disappointed 
devisee,  in  satisfaction  of  his  loss. 

Sune-Renuacietioa  by  Widow-How  Made  Effectnal. 
—A  widow  cannot  effectually  renounce  the  provi- 
sion made  for  her  by  the  will  of  her  husband,  so  as 
to  entitle  herself  as  distributee,  but  by  declara- 
tion made  within  one  year  after  the  hnsband's 
death,  before  the  general  court,  or  court  havinfr 
Jurisdiction  of  the  probat  of  the  will,  or  by  deed 
executed  in  the  presence  of  two  or  more  credible 
witnesses. 

Isaac  Williams  late  of  Wood  county,  by 
his  last  will  and  testament,  duly  recorded 
in  the  court  of  the  said  county  in  Novem- 
ber 1820,  after  giving  several  small  pecu- 
niary legacies,  devised  and  bequeathed  all 
his  real  estate  and  slaves  to  his  wife  Re- 
becca Williams  for  her  life,  and  also  be- 
queathed to  her  one  half  the  proceeds  of 
his  other  personal  estate,  which  might  re- 
main after  the  payment  of  his  debts.  He 
directed  that  his  slaves  should  be  emanci- 
pated at  the  death  of  his  wife ;  and  from 
and  after  her  death,  he  devised  half  of  the 
real  estate  to  his  son  in  law  John  G.  Hen- 
derson (whose  wife,  the  only  child  of  the 
testator,  had  died  without  issue)  for  and 
during  his  natural  life.  And  he  directed 
his  executors  to  sell  the  real  estate,  as  the 
life  interests  therein  devised  by  the  will 
should  expire,  and  to  divide  the  proceeds, 
and  such  balance  of  personalty  as  should 
remain  after  payment  of  debts  and  legacies, 
among  six  of  his  relations,  whom  he 

401  named.     Three    executors  *were    ap- 
pointed by  the  will ;  of  whom  only  one, 

Hezekiah  Bukey,  ever  qualified. 

Within  the  year  ensuing  the  testator's 
death,  Rebecca  Williams  instituted  a  suit 
in  chancery  against  Henderson  and  the 
other  persons  interested  in  the  real  estate 
under  the  dispositions  thereof  made  by  the 
will,    claiming  the    whole    of    that  estate 

*WilU— Doctrioe  of  Blectloa.— In  Wilson  v.  Lord 
Townshend,  2  Ves.  Jr.  8W,  it  is  said  :  "Suppose,  in  a 
will,  a  legacy  is  given  to  you  by  one  clause  :  by  an- 
other, an  estate  of  which  you  are  in  possession,  is 
criven  to  another :  while  you  hold  that,  you  shall 
not  claim  the  leiracy."  As  afflrminir  this  doctrine, 
the  principal  case  was  cited  in  Dickinson  v.  Dickin- 
son. 2  Gratt.  496  :  Penn  v.  GufTflrenheimer.  70  Va.  S46l 
See  further,  monographic  note  on  "Leg^acies  and 
Devises"    (subhead.  Acceptance  and  Refusal  of). 

tSame— Renunciation  by  widow— Approprlatiea  of 
Property  Qiven  up  to  IndemBifyinc  Legatees.— In  Mc- 
Reynolds  v.  Ck>unts,  9  Gratt.  244,  it  is  said  :  'The 
widow,  by  her  renunciation  of  the  will,  disappointed 
the  legatees  to  the  extent  of  one-third  of  their  re- 
spective legacies ;  by  her  waiver  she  gave  up  a  life 
estate  in  two-thirds  of  the  real  estate.  Familiar 
principles  of  equity  authorise  and  require  courts  of 
chancery  jurisdiction  to  sequestrate  the  property 
thus  given  up.  and  appropriate  its  profits  to  indem- 
nify the  legatees  for  their  disappointment.  Kin- 
nairtVa  Ex'or  v.  WilUarM's  Adm'r,  8  Moh  400:  Dillon  ▼. 
Parker,  1  Swanst  R.  859 :  Gretton  v.  Haward.  1 
Swanst  R.  400."  See  also,  cases  cited  in  foot-note  to 
McReynolds  v.  Counts.  9  Gratt.  242. 
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(which  consisted  of  one  tract'  containing 
400  acres)  as  her  own  absolute  property 
by  title  paramount  the  will;  and  by  the 
final  decree  in  that  suit,  pronounced  in 
'  May  1824,  the  plaintiff  recovered  her  seisin 
of  the  whole  tract,  and  the  defendants  were 
required  to  convey  and  release  to  her  all 
their  title  thereto. 

In  1826,  John  A.  Kinnaird,  claiming  as 
executor  and  sole  devisee  and  legatee  of 
Rebecca  Williams,  then  lately  deceased, 
filed  a  bill  in  the  superiour  court  of  chan- 
cery for  the  Clarksburg  district,  against 
the  executor  of  Isaac  Williams,  aud  the 
several  parties  who  were  interested  in  the 
personal  estate  of  that  testator,  as  legatees 
or  distributees  thereof,  setting  forth  the 
proceedings  and  decree  in  the  suit  brought 
as  aforesaid  by  Rebecca  Williams,  and  in- 
sisting that  the  said  Rebecca,  *' having  so 
renounced  her  husband's  will,"  was  in 
her  lifetime  entitled,  and  the  plaintiff  as 
her  executor  and  legatee  was  entitled 
now,  to  such  interest  in  the  personal  estate 
of  Isaac  Williahis,  as  by  law  she  would 
have  been  entitled  to  if  he  had  died  intes- 
tate ;  and  therefore  praying,  that  the  exec- 
utor of  Isaac  Williams  might  be  compelled 
to  settle  the  account  of  his  administration, 
and  pay  to  the  plaintiff  a  full  half  of  all 
the  said  personal  estate.  The  bill  concluded 
with  a  prayer  for  general  relief. 

Bukey  the  executor  of  Isaac  Williams  died 
pendinfi^  the  suit;  which  was  thereupon 
revived  against  Joseph  Tomlinson  the  ad- 
ministrator of  Bukey. 

Tomlinson  the  administrator  answered  the 
bill,  and  insisted  that  Rebecca  Williams, 
never  having  duly  renounced  the  provi- 
sion made  for  her  by  the  will  of  her 
402  *husband,  was,  on  that  ground,  de- 
barred from  claiming  any  part  of  the 
personal  estate  except  what  was  given  her 
by  the  will ;  and  having  claimed  and  recov- 
ered, by  a  paramount  title,  the  land  de- 
vised, was  consequently  disabled  to  claim 
as  legatee;  and  so  the  plaintiff  was  not 
entitled  to  any  portion  of  the  personalty 
whatever. 

The  plaintiff  filed  a  supplemental  bill, 
insisting  that  the  suit  instituted  by  Re- 
becca Williams  was  an  equitable  renuncia- 
tion of  the  provision  made  for  her  by  her 
husband's  will;  but  if  it  were  not,  that 
she  was  still  entitled  to  half  of  the  per- 
sonal estate,  as  legatee. 

At  the  hearing  in  April  1835,  before  the 
circuit  superiour  court  of  law  and  chancery 
for  Wood  county  (to  which  court  the  cause 
had  been  transferred)  the  judge  pronounced 
the  following  opinion : 

**Thiscase  is  understood  as  follows — 
[Here  the  judge  made  a  statement  of  the 
<:aae,  and  recited  the  provisions  of  the  tes- 
tator's will.]— This  disposition  of  an  estate 
over  which  the  testator  evidently  regarded 
himself  as  having  an  entire  control,  carries 
on  the  face  of  it  the  leading  objects  of  his 
mind ;  which  were,  1.  an  ample  provision 
for  his  widow  for  life,  who  was  advanced 
in  years  and  left  childless ;  2.  the  use  of 
the  land,  after  her  death,  by  the  husband 
of  his  deceased  daughter  (who  had  left  no 
issue)  during  his  life;  3.  a  provision  for 
some  of  the  branches  of  his  own  family 
These    intentions,    so  far  as  relates  to  the 


intended  bounty  to  Henderson,  had  he 
survived  the  widow,  and  to  the  other  dev- 
isees in  remainder,  have  been  defeated  by 
the  title  of  mrs.  Williams  to  the  land,  par- 
amount the  will :  and  can  she,  under  such 
circumstances,  take  the  land  and  defeat  the 
provisions  of  the  will  in  relation  thereto, 
and  yet  be  entitled  to  the  personalty  devised 
to  her,  or  the  legal  portion  thereof  secured 
to  her  in  a  case  of  intestacy? 
In  Stewart  v.  Henry,  Vern.  &  S^jriv.  S3, 
the  rule  is  stated  in  clear  terms,  that 

403  where  a  devisee  takes   a    gift    *under 
the  will,  the  law  annexes  a  condition 

to  the  gift,  that  he  shall  not  dispute  any 
other  part  of  the  will,  even  though  another 
part  gives  away  from  him  something  to 
which  he  had  an  undoubted  right.  To  this 
rule  there  are  some  exceptions,  but  none  of 
them  apply  to  this  case.  As  a  corollary 
from  this  proposition,  I  presume  it  follows 
that  if  the  devisee  insists  upon  his  par- 
amount right,  he  surrenders  the  devises  in 
his  favour.  In  Wilson  v.  Mount,  3  Ves. 
191,  it  was  decided  that  a  person  entitled 
under  a  will,  and  also  paramount  and 
against  it,  must  Meet.  In  Vane  v.  Lord 
Dungannon,  2  Sch.  &  Lef.  130,  the  court 
held  that  where  a  will  proceeds  upon  a  mis- 
take, a  devisee,  insisting  upon  the  benefit 
of  such  mistake,  must  relinquish  what 
the  will  gives  him.  In  Moore  v.  Butler,  2* 
Sch.  &  Lef.  267,  it  is  said,  1.  that  no  per- 
son puts  himself  in  a  capacity  to  take  un- 
der an  instrument,  without  preforming  the 
conditions  of  it,  expressed  or  implied ;  and 
2.  that  the  foundation  of  the  rule  of  elec- 
tion is,  that  a  person  cannot  accept  and  re- 
ject the  same  instrument:  and  that  this 
rule  is  equally  applicable  to  every  species 
of  instrument,  whether  deed  or  will. 
The  same  doctrine  will  be  found  in  various 
cases,  and  among  others  in  Thellusson  v. 
Woodford,  13  Ves.  209;  Dash  wood  v.  Pey- 
ton, 18  Ves.  41;  Welby  v.  Welby,  2  Ves.  & 
Beam.  187;  Gretton  v.  Haward,  1  Swanst. 
409.  In  Cogdell's  ex'or  v.  his  widow  &c., 
3  Desauss.  388,  it  was  decided  in  South 
Carolina,  that  where  a  testator  has  a  right 
to  dispose  of  some  property,  and  no  right 
to  dispose  of  some  other  property,  which 
is  vested  in  others  beyond  his  control,  and 
makes  disposition  by  his  will  of  both,  those 
entitled  to  the  property  which  testator  had 
no  right  to  dispose  of  shall  not  take  any  ben- 
efit under  the  will,  unless  they  acquiesce  in 
the  disposition  made  by  the  testator  in  rela- 
tion to  their  property.  In  Upshaw  v.  Up- 
shaw  and  others,  2  Hen.  A  Munf.  381,  our 
court  of  appeals  recognize  and  affirm  the 
whole  of  the  doctrine  here  discussed. 

404  Judge  Roane  states  the  *^settled  doc- 
trine to  be,  *Hhat  no  man  shall  disap- 
point the  will  under  which  he  claims,  and 
that  therefore,  if  a  man  bequeath  to  an- 
other property  to  which  he  has  no  title,  but 
which  belongs  to  a  third  person,  to  whom  he 
gives  by  the  same  will  other  parts  of  his 
estate,  such  third  person  must  elect,  and  con- 
vey his  property  to  the  devisee,  or  he  cannot 
take  the  proi)erty  devised  to  him."  And 
his  reasoning  upon  this  point  is,  to  my 
mind,  conclusive  of  the  first  question. 

Rebecca  Williams,  by  her  recoviery,  has 
converted  the  estate  for  life,  devised  to 
her,  into  an  estate  of  inheritance.     She  has 
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thereby  defeated  the  intentions  of  the  tes- 
tator to  provide  for  the  collateral  branches 
of  his  family,  and  invested  the  present 
plaintiff,  who  was  not  within  the  bounty 
of  the  testator,  with  a  fee  simple  estate  in 
the  land.  In  the  language  of  judge  Roane, 
she  has  disappointed  the  will  of  the  testa- 
tor, and  cannot,  therefore,  be  permitted  to 
assert  a  right  under  the  devises  in  her 
favour;  nor  can  the  present  plaintiff  be  in 
a  more  favourable  situation.  I  hold  it  un- 
necessary to  enter  into  a  process  of  reason- 
ing to  shew  that  the  recovery  of  the  land, 
and  the  devising  of  it  in  a  different 
channel  from  that  intended  by  the  testator, 
was  not  only  an  election,  but  an  actual  tak- 
ing in  contravention  of  the  will.  Indeed, 
in  the  first  bill  filed,  the  plaintiff  charges 
the  recovery  of  the  land  as  constituting 
a  renunciation  of  the  will  and  of  the  de- 
vises under  it,  and  claims  in  right  of  his 
testatrix  such  portion  of  the  personal  estate 
as  mrs.  Williams  would  have  been  entitled 
to,  if  her  husband  had  died  intestate. 

Without  entering  into  the  enquiry  as  to 
what  were  the  rights  of  the  wife  at  common 
law,  so  fully  discussed  in  Lightfoot's  ex'ors 
Ac.  V.  Colgin  et  ux.,  5  Munf.  42,  we  may 
safely  adopt  the  conclusion  that  in  Virginia 
a  widow,  where  no  settlement  has  been 
made,  can  only  acquire  an  interest  in  the 
personal  estate  of  her  deceased  husband,  by 

virtue  of  some  devise  in  his  will,  if 
405      he  *make8    one;  by    renouncing    the 

will  as  provided  by  the  act  of  1785, 
now  constituting  the  26th  section*  of  the 
104th  chapter  in  the  revisalof  1819;  or  un- 
der the  29th  section*  of  the  same  chapter, 
where  the  husband  dies  intestate.  If  the 
views  herein  before  taken  are  correct,  mrs. 
Williams  could  not  take  any  benefit  from 
the  devises  of  the  personal  estate  in  her 
favour.  She  cannot  take  as  distributee 
under  the  29th  section,  because,  as  to  Isaac 
Williams's  estate,  there  was  not  an  intes- 
tacy. His  will  is  before  us,  and  excludes 
her  from  the  moiety  of  the  personal  estate 
given  by  that  section  to  widows  whose 
husbands  die  intestate  as  to  goods  and 
chattels,  or  any  part  thereof,  if  there  be  no 
child.  It  yet  remains  to  ascertain  whether 
her  election  to  take  the  land  in  her  own 
right  operates  so  as  to  let  her  in  as  a  dis- 
tributee under  the  26th  section. 


♦1  Rev.  Code  of  1819,  ch.  104,  S  20.  p.  381,  provides, 
tbat  '*when  any  widow  shall  not  be  satinfled  with 
the  provisions  made  for  her  by  the  will  of  her  hus- 
band, she  may.  within  one  year  from  the  time  of 
his  death,  before  the  Keneral  court,  or  court  hav- 
iner  Jurisdiction  of  the  probat  of  his  will,  or 
by  deed  executed  in  the  presence  of  two  or  more 
credible  witnesses,  declare  that  she  will  not  take  or 
accept  the  provision  made  for  her  by  such  will,  or 
any  part  thereof,  and  renounce  all  benefit  which 
she  might  claim  by  the  same  will:  and  thereupon 
such  widow  shall  be  entitled  to  one-third  part  of 
the  slaves  whereof  her  husband  died  possessed, 
which  she  shall  hold  durintr  her  life:  and  she  shall 
moreover  be  entitled  to  such  share  of  his  other  per- 
sonal estate,  as  if  he  had  died  intestate,  to  hold  to 
her  as  her  absolute  property:  but  every  widow  not 
makiuR  a  declaration  within  the  time  aforesaid, 
shall  have  no  more  of  her  husband's  slaves  and 
personal  estate  than  is  jjlven  her  by  his  will. 

$  29.  p.  382,  provide**,  that  "when  any  person  shall 
die  intestate  as  to  his  (roods  and  chattels,  or  any 
part  thereof,  after  funeral  debts  and  just  expenses 
paid,  if  there  be  no  child  one  moiety,  or.  if  there  be 
a  child  or  children,  one  third  of  the  surplus  shall  go 
to  the  wife:  but  she  shall  have  no  more  than  the  use 
for  her  life  of  such  slaves  as  shall  be  in  her  share."— 
Note  in  Original  Edition. 


In  Taylor  and  wife  v.  Browne  and  others,. 
2  Leigh    419,  the    court   decide  that  the  re- 
nunciation   of    the  will    is    an    immaterial 
circumstance,    with  reference  to   the 

406  right  of  *the  wife  to  take  by  election 
against  the  will;  and  that  taking  out 

letters  of  administration  with  the  will  an- 
nexed did  not  amount  to  an  election  to  take 
under  the  will.  In  that  case  the  question 
was,  whether  mrs.  Taylor's  election  to  take 
under  the  deed,  and  against  the  will,  could 
be  made  in  any  other  form  than  that  of  a 
renunciation,  in  the  manner  and  time 
prescribed  ^y  the  act  of  assembly.  The 
chancellor  held  that  it  could  not,  and  de- 
cided against  her.  The  court  of  appeals 
was  of  opinion  that  this  statute  had  no  re- 
lation to  a  case  of  election  to  take  by  title 
paramount  to  the  will,  or  under  the  provi- 
sions of  the  will,  and  reversed  the  decree. 
Taylor  and  wife  offered  to  account  for  all 
the  property  not  conveyed  by  the  deed  to 
mrs.  Taylor ;  and  consequently  the  ques- 
tion, what  interest  she  took  as  distributee, 
or  whether  she  could  take*  any  thing  in 
that  character,  did  not  arise  in  the  cause, 
nor  was  any  opinion  expressed  on  that 
point. 

The  power  of  disposing  of  personal  prop- 
erty by  will,  to  the  exclusion  of  the  wife,  is 
only  restrained  by  the  act  of  assembly 
authorizing  her  to  renounce  the  provisions 
of  the  will,  in  the  manner  therein  provided, 
and  giving  her,  as  a  consequence  thereof, 
a  share  in  the  distribution.  This  mrs.  Wil- 
liams did  not  do. 

I  am  of  opinion,  therefore,  1st,  that  by 
recovering  the  land  in  fee,  and  thereby  de- 
feating the  intentions  of  the  testator,  mrs. 
Williams  was  precluded  from  claiming  as 
legatee ;  and  2dly  that,  failing  to  renounce 
the  provisions  of  the  will  in  her  favour, 
in  the  manner  and  within  the  time  pre- 
scribed by  the  statute,  she  did  not  entitle 
herself  to  claim  as  distributee  of  the  per- 
sonal estate,  if  such  renunciation  would, 
after  the  election  which  she  made,  have 
conferred  such  right:  and  consequently  her 
devisee  and  personal  representative,  the 
present  plaintiff,  is  not  entitled  to  recover 
on  either  of  those  grounds." 

The  circuit  court  accordingly  dismissed 
the  bill  with  costs;  and  the  plaintiff  ap- 
pealed   to  this  court  from  the  decree. 

407  *Fisher,  for  appellant. 
Summers,  for  appellees. 

CARR,  J.  I  am  for  affirming  this  decree; 
and  I  take  pleasure  in  declaring  that  the 
opinion  of  the  judge  in  the  court  below 
has  placed  the  subject  in  a  light  so  strong 
and  clear,  as  to  render  it  hardly  necessary 
to  say  a  word.  The  widow  could  not  claim 
under  the  29th  section  of  our  statute  of 
wills,  as  in  a  case  of  intestacy,  because 
we  have  before  us  the  will  of  her  husband. 
She  could  not  claim  under  the  26th  sec- 
tion, as  renouncing  the  will,  because 
such  renunciation  must  be  made  within  12 
months  after  the  husband's  death,  before 
the  general  court,  or  court  having  jurisdic- 
tion of  the  probat  of  the  will,  or  by  •  deed 
executed  in  the  presence  of  two  or  more 
credible  witnesses;  and  she  has  done  nei- 
ther of  these  things.  She  must  then,  by 
the  express  words  which  close  the  26tb 
section,    be    held  to  take  under    the    will. 
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But  she  has  precluded  herself  from  doing 
this,  by  her  election  to  claim  against  th^ 
will:  for  she  has  sue<i  for  and  recovered,  in 
fee,  by  title  paramount  the  will,  the  tract 
•of  land  which  the  testator,  considering  it 
his  own,  had  devised  to  her  for  life,  and 
to  others  after  her.  By  this  step  she  has 
•disappointed  and  defeated  the  whole  scheme 
of  the  will :  and  the  doctrine  of  election, 
that  you  cannot  claim  under  a  will,  deed, 
or  other  instrument,  and  against  the  saoie 
instrument,    is  too  well  settled  to  need  that 

1  should  quote  cases  in  support  of  it. 

I  am  for  affirming  the  decree,  and  ca^nnot 
but  express  some  surprise  that  the  appeal 
■should  ever  have  been  granted. 

TUCKER,  P.  The  authorities  cited  by 
the  judge  of  the  circuit  court  wl)o  rendered 
this  decree,  established  beyond  question 
-the  position  that  the  decedent  Rebecca  Wil- 
liams, by  asserting  her  individual  right  to 
the   real   estate  devised  away   by  her 

408  husband's  will,  and  thus  *disappoint- 
ing  that  will,  forfeited  all  her  rights 

under  it.  No  principle  has  been  more  in- 
•controvertibly  settled  than  this,  that  where 
a  devisee  under  a  will  sets  up  a  claim  to 
property  devised  by  the  same  will  to  an- 
other, he  must  either  release  his  right  to 
that,  or  be  excluded  from  the  devise  to 
himself.     Upshaw    v.    Qpshaw  and  others, 

2  Hen.  &  Munf.  381 ;  Wilson  v.  lyord  Town- 
shend,  2  Ves.  jun.  697.  In  this  latter  case 
lord  Rosslyn  says,  '^You  cannot  act,  you 
cannot  come  forth  to  a  court  of  justice, 
claiming  in  repugnant  rights.  When  you 
claim  under  a  deed,  you  must  claim  under 
the  whole  deed  together.  You  cannot  take 
one  clause,  and  desire  the  court  to  shut 
their  eyes  against  the  rest.  Suppose,  in  a 
will,  a  legacy  is  given  to  you  by  one 
clause ;  by  another,  an  estate  of  which  you 
are  in  possession  is  given  to  another:  while 
you  hold  that,  you  shall  not  claim  the  leg- 
acy. You  cannot  dispute  the  ownership. 
So  in  the  case  of  personal  legacies.  If 
a  specific  thing  belonging  to  one  of  the  leg- 
atees is  by  the  will  given  to  another,  the 
legatee  cannot  hold  both.  He  must  make 
himself  competent  to  take  the  legacy,  by 
giving  up  the  specific  thing."  In  this 
case,  mrs.  Williams  has  actually  sued  for 
and  recovered  the  land,  and  has  thus  en- 
tirely disappointed  the  will.  She  must 
therefore  give  up  all  claims  under  the  will. 

I  do  not  mean  to  deny  that  there  may  be 
cases  in  which  the  interest,  given  by  the 
will,  will  not  be  considered  as  altogether 
forfeited,  but  only  quousque  (as  the  phrase 
is) ;  that  is,  the  subject  devised  will  be 
sequestered  until  satisfaction  is  fully  made 
to  the  disappointed  object  of  the  testator'd 
bounty.  Gfteen  v.  Green,  19  Ves.  669;  S. 
C,  2  Meriv.  95.  As,  if  the  legacy  was  of 
10,000  dollars,  and  the  property  claimed 
was  only  a  single  slave ;  though  the  legatee 
asserted  his  title  to  the  slave,  he  would  still 
have  a  right  to  the  excess  above  his  value. 
So  here,  had  the  plaintiff  rested  this  case 
upon  the  allegation  that    the    legacy 

409  was  worth  more  *than  the  land  recov- 
ered,   he    would    have   had  a  right  to 

the  excess.  But  this  is  not  pretended,  nor 
is  it  probable;  and  the  modification  of  the 
general  principle,  therefore,  cannot  prop- 
erly be  applied  to  this  case. 


We  come  next  to  enquire  whether  the 
widow  has  entitled  herself  to  demand  her 
distributable  share  of  the  estate,  either 
upon  the  ground  of  a  supposed  intestacy 
as  to  part,  or  upon  the  ground  of  a  sup- 
posed renunciation  of  the  will  as  to  the 
whole. 

As  to  the  first,  there  is  no  pretence  for 
saying  there  is  an  intestacy  as  to  that  por- 
tion which  she  has  forfeited  by  claiming 
the  land.  For  it  is  actually  devised  to  her, 
and  is  construed  to  go  to  those  whom  she 
has  disappointed  by  her  claim,  in  part  sat- 
isfaction for  their  loss. 

As  to  the  second.  By  the  act  1  Rev. 
Code,  ch.  104,  \  26,  it  is  provided  that  the 
renunciation  shall  be  made  within  one 
year:  and  this  with  a  view  to  enable  the 
executor,  and  all  parties  concerned,  to  know 
within  a  convenient  time  what  course  the 
widow  may  choose  to  take,  and  what  dis- 
position is  to  be  made  as  to  other  distribu- 
tees, legatees  Ac.  If  the  renunciation  were 
indefinitely  postponed,  specific  legatees  and 
others  must  in  like  manner  be  held  in  sus- 
pense for  indefinite  periods,  which  would  be 
greatly  vexatious.  The  time  therefore  was 
fixed  to  a  single  year,  which  affords  to  the 
widow  ample  leisure  for  reflection,  while  it 
determines  her  choice  early  enough  to 
avoid  any  material  injury  to  others  inter- 
ested in  the  estate. 

Again,  observe  How  the  renunciation  is 
to  be  made,  and  before  what  tribunal.  It ' 
is  to  be  made  before  the  general  court,  or 
the  court  of  probat,  or  by  deed  executed  in 
the  presence  of  two  witnesses ;  and  the  act 
must  be  no  equivocal  act,  which  may  be 
avowed  or  disavowed,  insisted  on  or  ex- 
plained away,  according  to  subsequent 
events,  but  the  widow  must  distinctly  de- 
clare that  she  will  not  take  or  accept  the 
provision  made  for  her  by  the  will,  or 
410  any  part  thereof,  and  that  *she  re- 
nounces all  benefit  which  she  might 
claim  by  the  will. 

Lastly,  observe  the  negative  words, 
**every  widow  not  making  the  declaration 
within  the  time  aforesaid,  shall  have  no 
more  of  her  husband's  slaves  and  personal 
estate  than  is  given  her  by  his  will." 

Now  in  this  case  it  is  contended  that  the 
suit  was  a  renunciation.  Was  it  the  dis- 
tinct, unequivocal  act  required  by  law? 
There  is  not  a  word  or  remote  allusion  to 
renunciation  in  it ;  and  in  the  present  bill 
we  find  the  party  actually  renouncing  the 
idea  of  renunciation,  and  claiming  to  hold 
as  legatee  under  the  will.  The  act  of  suing 
and  recovering,  then,  does  not  bring  the 
party  within  the  provisions  of  the  statute. 
It  is  neither  a  renunciation  in  itself,  nor 
in  the  manner  and  form  required  by  law. 
If  a  renunciation  by  parol  or  even  by  deed 
with  one  witness,  or  before  any  court  other 
than  the  court  of  probat  or  the  general 
court,  would  be  void,  how  much  clearer  is 
the  case  of  a  mere  bill  in  chancery,  filed 
without  a  word  of  renunciation,  and  exhib- 
ited before  a  court  not  authorized  by  law  to 
receive  the  renunciation.  Had  the  widow 
solemnly  appeared  before  that  court,  and 
renounced  in  the  form  required,  she  would 
not  have  been  bound  by  it,  and  could  there- 
fore take  no  advantage  of  it.  A  fortiori 
she  was  not    bound   by,    and  could  have  no 
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advantage  of,  that   suit  as  a  renunciation. 

Then,  as  to  the  time.  The  suit,  it  is 
true,  was  brought  within  the  year;  but  the 
decree  was  not  rendered  in  her  favour  until 
several  years  after.  Had  it  been  decided 
against  her,  there  can  be  no  doubt  that 
she  would  have  asserted  her  claim  under 
the  will,  and  denied  all  renunciation.  The 
suit,  then,  at  most  could  not  have  had  that 
effect  until  the  decree  in  her  favour.  But 
that  decree  was  pronounced  nearly  four 
years  after  the  testator's  death,  and  so  was 
not  within  the  time  required  by  law. 

On  the    whole  I   am  of  opinion  to   affirm 
the  decree. 
411  ♦BROCKENBROUGH,  J.     I  concur 

entirely    in    the  opinion  of  the  presi- 
dent. 

Decree  affirmed. 


Hawthorn  v.  Hunter. 

July.  1886.  Lewisburff. 

(At)seiil  Bbookb,  J.) 

Ball-Rule  for  Special  Ball.— When  an  action  has  been 
broufirht,  of  such  a  nature  that  the  plaintiff  could 
notof  riffht  demand  bail,  and  there  has  been  no 
direction  by  a  j  udgre  or  justice  for  bail  to  be  taken, 
the  court  may  notwithstandlnir,  under  the  act  In 
1  Rev.  Code.  ch.  128.  $  50.  rule  the  defendant  to  give 
special  bail.  But  before  this  rule  is  made,  irood 
cause  must  be  shewn:  and  this  can  only  be  done 
by  affidavit,  verifylnif  the  justice  of  the  plaintiff's 
action,  and  shewin^r  probable  cause  to  apprehend 
that  the  defendant  will  depart  from  the  jurisdic- 
tion of  the  court 

Action  on  the  case  by  Hunter  against 
Hawthorn,  in  the  circuit  court  of  Mason 
county,  for  a  deceit  in  the  sale  of  a  slave. 
At  April  term  1834,  issue  was  joined  on  the 
plea  of  not  guilty,  and  the  cause  was  then 
continued  for  the  defendant.  At  the  fol- 
lowing term,  held  in  September,  the  defend- 
ant again  moved  for  a  continuance  till  the 
next  term.  The  plaintiff  at  the  same  time 
moved  that  the  defendant  might  be  required 
to  give  special  bail,  under  pain  of  having 
his  plea  stricken  out ;  and  in  support  of  his 
motion,  produced  a  witness  (an  acting  dep- 
uty sheriff)  who  swore  that  the  defendant 
was  in  embarrassed  circumstances,  render- 
ing it  difficult  for  him  to  pay  small  sums 
of  money,  and  was  not  considered  by  his 
neighbours  good  for  his  debts;  that  the 
witness  had  been  occasionally  at  the 
412  defendant's  house,  *and  the  princi- 
pal visible  personal  property  owned 
by  the  defendant  was  a  negro  woman, 
whom  the  defendant  had  latterly  sold.  On 
the  part  of  the  defendant,  a  deed  was  pro- 
duced, bearing  date  the  19th  of  February 
1833,  with  certificates  of  the  grantor's  ac- 
knowledgment and  of  his  wife's  privy  ex- 
amination, bearing  the  same  date,  by  which 
there  was  conveyed  to  the  defendant  a  tract 
of  land  in  Mason  county,  stated  to  contain 
142  acres ;  but  there  was  no  proof  of  the 
value  of  the  land,  and  it  was  not  shewn  how 
much  purchase  money  had  been  paid  for  it. 
The  defendant,  it  appeared,  resided  in  the 
county.  Upon  these  facts,  the  court  made 
a  rule  upon  the  defendant  to  give  special 
bail  or  have  his  plea  stricken  from  the  rec- 
ord; intimating  at  the  same  time  to  the 
defendant,  who  was  then  present,  that  if 
the  bail  were  given,  his  cause  would  be 
continued.  The  defendant  was  in  court  the 
following  day,  and  mentioned  his  expecta- 1 


tion  of  giving  bail;  but  he  did  not  again 
appear  to  give  the  bail,  or  shew  any  cause 
why  he  should  not  be  required  to  do  so,  or 
any  grounds  for  extending  the  time.  The 
rule  was  therefore  made  absolute,  the  de- 
fendant's plea  strickeh  out,  and  a  writ  of 
enquiry  awarded.  To  all  which  the  defend- 
ant excepted.  The  jury  who  were  impan- 
eled assessed  the  plaintiff's  damages  at 
100  dollars,  and  judgment  was  rendered  for 
the  damages  assessed,  and  costs.  To  which 
judgment  a  supersedeas  was  allowed. 

Fisher,  for  plaintiff  in  error. 

Summers,  for  defendant  in  error. 

BROCKENBROUGH,  J.  This  was  an 
action  on  the  case  by  Hunter  against  Haw- 
thorn, in  the  circuit  court  of  Mason  county, 
for  a  deceit  in  the  sale  of  a  negro.  The 
defendant  pleaded  not  guilty,  and  issue  was 
joined.  When  the  cause  was  called  for 
trial,  the  defendant  moved  the  court  to  con- 
tinue it  till  the  next  term.  At  the 
413  '  same  time,  *the  plaintiff  moved  that 
the  defendant  might  be  required  to 
give  special  bail  to  the  action,  under  pain 
of  having  his  plea  stricken  out.  In  support 
of  this  motion,  the  plaintiff  introduced  a 
witness,  for  the  purpose  of  proving  that 
the  defendant  was  in  embarrassed  circum- 
stances, rendering  it  difficult  for  him  to 
pay  small  sums  of  money,  and  not  consid- 
ered good  for  his  debts  by  his  neighbours. 
The  defendant  endeavoured  to  countervail 
this  evidence,  by  producing  a  deed  for  a 
tract  of  land,  conveyed  to  him  about  a  year 
previously,  but  without  proving  the  value 
of  the  land,  or  that  he  had  paid  for  it.  The 
court,  on  this  state  of  the  facts,  ruled  the 
defendant  to  give  special  bail,  intimating 
that  if  he  should  give  special  bail,  his  cause 
would  be  continued  to  the  next  term.  The 
defendant  failing  for  several  days  to  give 
the  bail  or  to  shew  cause  against  it,  the  rule 
was  made  absolute,  the  plea  stricken  out,  a 
writ  of  enquiry  awarded  to  the  plaintiff, 
and  the  cause  tried  by  a  jury  on  that  writ; 
a  verdict  was  rendered  for  the  plaintiff  for 
100  dollars  damages,  and  judgment  entered 
accordingly.  The  defendant  excepted  to 
the  opinion  of  the  court  directing  the  rule, 
making  it  absolute,  setting  aside  the  plea, 
and  awarding  the  writ  of  enquiry. 

The  act  of  assembly  (1  Rev.  Code,  ch. 
128,  {  50,  p.  501),  directs  that  **in  any  per- 
sonal action  in  which  bail  shall  not  have 
been  required,  the  court  may  at  any  time 
before  final  judgment,  for  good  cause 
shewn,  rule  the  defendant  to  give  special 
bail,  and,  on  his  failure  to  do  so,  may  re- 
fuse him  permission  to  plead,  or  may  set 
aside  any  plea  already  pleaded  by  him,  and 
award  a  writ  of  enquiry,  or  otherwise  pro- 
ceed to  judgment  according  to  law,  or  may 
cause  him  to  be  arrested  and  committed  to 
prison." 

When  the  plaintiff  moved  the  court  to 
compel  the  defendant  to  give  special  bail 
in  this  case,  it  was  incumbent  on  him  to 
shew  good  cause  for  the  requisition.  The 
court  would  judge  of  the  cause;  but  its  dis- 
cretion should  have  been  regulated  by 
414  the  law.  There  are  but  *two  cases 
in  which  the  statute  requires  bail  to 
be  given.  The  43d  section  of  the  above 
mentioned  law  points  out  the  cases  in  which 
the    plaintiff   may    of  right  demand    bail. 
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The  44th  section  directs  that  *4n  all  other 
personal  actions,  it  shall  be  lawful  for  any 
judge  of  the  general  court,  or  any  justice 
of  the  peace,  upon  propei»  affidavit,  verify- 
ing the  justice  of  the  plaintiif's  action,  and 
shewing  probable  cause  to  apprehend  that 
the  defendant  will  depart  from  the  juris- 
diction of  the  court,  so  that  process  of  ex- 
ecution cannot  be  served  upon  him,  to  direct 
bail  to  be  taken,"  &c.  Now  it  is  very  clear 
that  there  can  be  no  good  cause  shewn, 
during  the  progress  of  a  cause,  for  requir- 
ing bail  of  a  defendant,  which  would  not 
have  been  good  cause  for  requiring  it  at  the 
commencement  of  the  action.  In  the  case 
now  before  the  court,  the  plaintiff  could  not 
of  right  demand  bail,  nor  could  he  demand 
it  at  all  when  he  sued  out  his  writ,  unless 
by  complying  with  the  requisitions  of  the 
44th  section  above  mentioned.  Instead  of 
doing  so,  the  only  cause  shewn  by  him  was 
that  the  defendant  was  in  embarrassed  cir- 
cumstances, rendering  it  difficult  for  him 
to  pay  small  sums.  This  was  no  good 
cause,  and  the  court  erred  in  awarding  the 
rule;  and  (having  awarded  it)  committed 
another  error  in  throwing  the  onus  on  the 
defendant  to  shew  cause  why  he  should  not 
give  bail.  The  law  clearly  thrdws  the  onus 
on  the  plaintiff.  This  question  was  settled 
by  this  court  in  Hatcher  v.  Lewis,  4  Rand. 
152.  No  alteration  as  been  made  in  this 
matter  by  the  statute  abolishing  appearance 
bail,  Supp.  to  Rev.  Code,  ch.  208,  p.  266. 

The  judgment  must  be  reversed,  the  ver- 
dict set  aside,  the  order  directing  the  plea 
to  be  stricken  ouf,  also  set  aside,  and  the 
plea  reinstated;  and  the  cause  be  remanded 
for  further  proceedings. 

TUCKER,  P.,  and  CABELL  and  CARR, 
J.,  concurred. 

Judgment  reversed  and  cause  remanded. 


415      *M'Cullough  and  Others  v.  Som- 
merville. 
Sommerville  v.  M'Cullough  and  Others. 

July.  183(5.  LewisborfiT. 
(Absent  TucKEfi,  P.,  and  Bbooke.  J.) 

Insolvent  Debtor— Preference  off  Creditors.*— It  is  en- 
tirely fair  and  leflrai  for  a  debtor  in  failinsr  circum- 
stances to  prefer,  in  payment,  one  just  creditor, 
or  one  set  of  creditors,  to  another. 

Partnership— Assignment  under  Seal,  by  One  Partner*-— 
Effect.— Thouirh  one  partner  cannot  in  general 
bind  bis  copartner  by  deed,  so  as  to  make  it  opera- 


nt osol  vent   Debtor  —  Preference    of    Creditors.  —  A 

debtor,  even  tbouffh  he  be  in  fallin^^  circumstances, 
may  lawfully  prefer  one  creditor  to  another  and 
may  make  a  valid  deed  of  trust  for  that  purpose. 
See,  ciiinirthe  principal  case.  Dance  v.  Seaman.  11 
Gratt  781 V  Evans  v.  Greenhow.  15  Gratt  166;  Younsr 
V.  Willis.  82  Va.  299;  Skipwith  v.  Cunnin^rham,  8 
Lelirh  280;  Leonard  v.  Smith.  84  W.  Va.  4.'i6. 13  S,  E. 
Rep.  484.  In  this  last  case,  it  is  said  that  the  ri^rht 
to  fifive  such  preference  has  been  recognized  by  a 
current  of  blndinsr  decisions  running-  back  throuirh 
two  srenerations. 

See  further. /oo/-no^<»  to  Skipwith  v.  Cunningham, 
8  Leiffh  278:  foot-note  to  Gordon  v.  Cannon.  18  GratU 
387;  monographic  note  on  "Assignments  for  the 
Benefit  of  Creditors"  appended  to  French  v. 
Townes.  10  Gratt.  513. 

tPartnership— Bond  of  One  Partner  for  Plmi  Debt- 
Effect  on  Liability  of  Other  Members.— In  Weaver  v. 
Tapscott.  9  Leigh  430,  a  member  of  a  firm  hired 
slaves  for  the  partnership  and  executed  a  bond  for 
the  hire  in  his  individual  capacity  with  another 
person  as  surety.  Judge  Cabelx.,  in  delivering  his 
opinion,  said  that  the  cases  of  Sale  v.  Dishman.  S 
Leigh  M8,  and  M'Cullwigh  v.  SomnurriUe.  8  I^ioh  416, 
showed  that  the  execution  of  the  bond  by  one  mem- 
ber did  not  extinguish  the  obligation  of  the  other 


tive  at  law  as  a  deed,  yet  an  assignment  by  one 
partner  of  the  effects  of  the  firm,  which  would  be 
lawful  if  there  were  no  seal,  will  not  be  allowed 
in  equity  to  be  defeated  by  the  circumstances  of  a 
seal  being  annexed  ta  the  instrument 

Same— Same  — Same— <|uaere.— Whether  an  assign- 
ment of  partnership  effects,  made  by  one  partner 
by  instrument  under  his  seal,  would  not.  at  law, 
be  as  effectual  and  binding  on  the  other  partner, 
as  if  there  were  no  seal  ?    It  seems,  that  it  would. 

Same— Power  of  Resident  Partner  to  Secure  Creditors.^ 
—It  is  competent  for  the  resident  and  sole  manag- 
ing' partner  of  a  firm  (the  other  partner  being  a 
resident  of  another  state)  to  sell  and  dispose  of 
the  partnership  effects,  or  give  a  lien  on  them  to 
the  bona  fide  creditors  of  the  firm. 

Same— Deed  by  Resident  Partner  Conveying  Indivldoal 
and  Firm  Property  to  Secure  Separate  and  5oclal 
Creditors— Reformation  In  Equity.^— By  deed  exe- 
cuted in  the  individual  name  of  the  maker,  and 
purporting-  on  its  face  to  convey  his  individual 


members  of  the  firm  for  the  debt  To  the  same 
effect,  see  principal  case  also  cited  in  Brooke  v. 
Washington,  8  GratL  254. 

In  Jones  V.  Neale.  2  Pat.  &  H.  352,  it  is  said;  "When 
real  estate  is  purchased  by  partners  with  partner- 
ship funds,  to  be  used  for  partnership  purposes,  and 
considered  and  treated  by  the  partners  as  partner- 
ship stock,  it  is  to  be  deemed,  so  far  as  the  legal 
title  is  concerned,  as  an  estate  held  in  common  by 
the  partners;  but  as  to  the  beneficial  interest,  it  is 
to  be  considered  in  equity  as  effected  with  a  trust 
for  the  benefit  of  the  partnership  until  the  accounts 
are  settled  and  the  debts  paid.  Holding  as  tenants 
in  common,*  each  partner  may  sell  his  individual 
interest  in  the  land  to  whomsoever,  and  for  what 
purposes  he  pleases,  subject  to  the  equity  of  the 
partnership.  He  may  give  a  preference  to  a  part- 
nership creditor,  and  make  a  deed  conveying  his 
share  of  the  land  as  tenant  in  common  to  secure 
the  payment  of  the  debt  of  the  preferred  creditor. 
And  this  conveyance  will  be  good  and  valid  both  at 
law  and  in  equity,  and  will  have  priority  over  the 
claims  of  all  other  creditors.  These  principles  are 
fully  sustained  by  the  cases  of  M'Cnllouah  v  Horn- 
merrille,  8  Ldah  415:  Anderson  &  Wilkins  v.  Tomp- 
kins. 1  Brock.  R.  467:  Coles  Adm'x  v.  Coles,  15  John. 
R,  159;  and  Dyer  v.  Clark's  Adm'r  «<  a/».,  5  Metcalf 
562." 

i5ame— Power  of  Resident  Partners  to  5ecure  Cred- 
Itors.- A  partner  has  a  right  to  convey  the  social 
effects  (save  real  estate)  to  trustees,  to  pay  speci- 
fied creditors  of  the  firm,  and  this  without  the  as- 
sent of  his  co-partner,  where  that  co-partner 
resides  out  of  the  state,  and  the  grantor  is  sole 
manager  of  the  concern.  And  hence  he  may  give  a 
preference  to  a  particular  creditor,  or  to  a  clabs  of 
creditors,  although  the  consequence  of  such  pref- 
erence may.  in  a  case  of  a  deficiency  of  funds,  defeat 
the  claims  of  postponed  creditors.  For  this  propo- 
sition the  principal  case  was  cited  with  approval  in 
Hill  V.  Postley.  90  Va.  208.  17  S.  E.  Rep.  946;  Williams 
V.  Gillespie.  80  W.  Va.  589.  5  S.  E.  Rep.  212;  Bowen  v. 
Clark,  3  Fed.  Cas.  1061 ;  footnote  to  Gordon  v.  Cannon. 
18  Gratt.  387. 

In  Williams  v.  Gillespie.  80  W.  Va.  589,  P  S.  E.  Rep. 
212.  it  Is  said  that  this  doctrine,  since  the  decision 
of  the  principal  case,  has  ever  been  considered  the 
settled  law  in  Virginia,  and  that  it  is  therefore  tbe 
law  of  West  Virffinia. 

But  see  extract  from  Baer  v.  Wilkinson,  85  W.  Va. 
428,  14  S.  E.  Rep.  8,  quoted  in  foot-note  to  Gordon  v. 
Cannon,  18  (^att.  387. 

|5ame— Deed  Conveying  Individual  and  Firm  Prop- 
erty to  Secure  Separate  and  Social  Creditors— Refor- 
mation In  Equity.— In  Gordon  v.  Cannon.  18  Gratt. 
388.  R.  A.  &  Co.  stopped  business,  and  R.  and  R.  two 
of  the  members  of  that  firm  and  P.  formed  the  firm 
of  R.  R.  &  Co.  They  failed,  and  conveyed  all  the 
assets  of  both  firms,  and  the  individual  property  of 
R.  in  trust  to  pav  indiscriminately  a  debt  of  R.  and 
the  debts  of  the  two  firms;  and  they  required  a 
release.  It  was  held  that  the  deed  was  valid:  but 
that  it  would  be  reformed  so  as  to  apply  the  prop- 
erty of  each  to  pay  first  the  debts  of  that  person 
or  firm  from  whom  or  which  the  property  was  de- 
rived. Three  judges  delivered  oplnlo'ns.  President 
MoNCURE.  with  whom  Jfdgk  Joynes  concurred.  In 
delivering"  the  opinion  of  the  court,  often  cited  (see 
pages  403,  404.  406,  407,  408.  409,  412.)  the  principal  case, 
and  based  his  opinion  on  the  decision  In  that  case. 
Judge  Joynes,  in  his  concurring  opinion,  said  that 
whatever  were  the  grounds  on  which  the  court  pro- 
ceeded In  reforming  the  deed  in  the  principal  case, 
it  equally  applied  to  the  case  at  bar.  Judob  Rives 
in  his  dissenting  opinion,  also  discussed  the  de- 
cision in  the  principal  case  (pages  418.  419.  420. 
421.  422,  425).  and.  while  he  approved  that  deci- 
sion, said  that  he  thought  the  decision  of  the 
majority  of  the  court  in  the  case  at  bar  proceeded 
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property,  for  the  payment  of  individual  creditors 
named  in  the  deed,  in  two  classes,  according  to  a 
certain  order  and  preference  therein  established, 
a  considerable  amount  of  property,  real  and  per- 
sonal, is  conveyed  and  asstvned  to  trustees  :  that 
property,  however,  includes  not  only  the  whole 
Individual  property  of  tbe  firrantor,  but  also  the 
whole  partnership  effects  of  a  mercantile  firm,  of 
which  he  is  the  manaerlnfir  partner  (the  other  part- 
ner beinar  a  nonresident)  and  some  of  the  credit- 
ors of  each  class  provided  for  In  the  deed  are  in 
fact  creditors  of  the  firm,  and  not  of  the  firrantor 
individually,  though  all  the  creditors  provided  for 
have  debts  justly  due  them,  either  from  the  Arm 
or  the  individual :  Held,  though  the  deed  neither 
mentions  the  partnership,  nor  distinfiruishes  the 
social  effects  and  social  creditors,  from  the  indi- 
vidual property  and  individual  creditors  of  the 
g^rantor.  it  is  yet  not  fraudulent,  either  In  fact  or 
in  law  :  and  the  court  of  chancery  will  reform 
the  deed,  according  to  the  probable  intent  of  the 
srrantor,  and  the  Justice  of  the  case,  and  ap- 
416  ply  the  partnership  fund  in  payment  •of  the 
partnership  creditors,  and  the  individual 
fund  in  payment  of  the  individual  creditors,  ob- 
serving the  order  and  preference  established  by 
the  deed. 


from  a  misconception  of  the  principal  case.  After 
discussing  the  principal  case  at  some  length,  and 
distinfiTUisbing  it  from  the  case  at  bar,  he  said: 
"In  my  view,  this  case  of  M'VaUaugh  r.  SommernlU 
Is  authority  only  for  this  position,  namely,  that 
where  the  effects  of  a  firm  and  its  acting  partner 
are  promiscuously  devoted  by  trust  d^ed  to  individ- 
ual and  social  debts,  the  court  will  throw  each 
class  OQ  its  peculiar  fund:  and  is.  by  no  means, 
authority  for  this  other  position,  that  the  court 
win  proceed  a  step  further,  and  uphold,  by  analogy 
thereto,  the  jumbling  of  two  partnership  concerns 
through  this  ingenious  function  of  construing  dis 
tributively  such  a  different  provision  for  the  ad- 
justment of  partnerships.  ♦  •  ♦  ♦  I  do  not 
understand  my  brothers  as  disagreeing  with  me 
upon  the  illegality  of  subjecting  the  assets  of  two 
concerns  interchanfireably  to  the  creditors  of  each 
but  they  remedy  it  by  a  reformation  of  the  deed 
which  I  think  questionable,  and  not  sanctioned  by 
the  authority  of  M'Cullough  d"-  aU.  r.  Sominercille, 
which  they  invoke  to  that  end." 

In  Peters  v.  Bain.  138  U.  S.  870.  10  Sup.  Ct  Rep.  869. 
the  principal  case  and  Gordon  v.  Cannon.  18  Gratt. 
888.  was  cited  as  holding  that  where  a  conveyance 
includes  all  the  property  of  the  grantors  as  part- 
ners and  individually  for  the  benefit  of  partner- 
ship and  individual  creditors,  it  should  be  construed 
diHtributlvely,  and  the  partnership  assets  be  ap- 
plied to  the  payment  of  partnership  debts,  and  the 
individual  assets  to  individual  liabilities. 

See  principal  case  also  cited  in  Straus  v.  Kern- 
ifood.  81  Gratt  690. 

Same— Partnership  Creditors— Rlffht  to  Separate  Es- 
tate.—The  principal  case  was  the  subject  of  consid- 
erable discussion  and  difference  of  opinion  in 
Morris  v.  Morris.  4  Gratt  293.  In  that  case.  Judges 
Daniel  and  Bbookb,  considered  the  principal  case 
as  adopting,  as  a  general  principle  of  equity,  the 
rule  that,  in  the  case  of  an  insolvent  partnership, 
the  partnership  assets  must  be  applied  to  the  pay- 
ment of  the  partnership  debts  and  the  separate 
assets  of  the  partners  to  the  payment  of  their  sepa- 
rate debts,  in  accordance  with  the  general  rule 
which  prevails  in  bankruptcy.  On  the  contrary. 
Judge  Allen,  with  whom  Judge  Cabell  concurred, 
did  not  think  the  principal  case  recognized  any  such 
principle,  and  confessed  himself  unable  to  under- 
stand on  what  grrounds  the  court  undertook  to  re- 
form the  deed.  Only  four  Judges  sat  in  this  case,  and, 
as  the  court  was  equally  divided,  it  was  left  a  question 
whether  partnership  creditors  are  entitled  to  share 
in  the  separate  estate  of  their  debtor  with  tbe 
separate  creditors  of  such  debtor.  See  Morris  v. 
Morris.  4  Gratt  313.  386.  337.  344:  Gordon  v.  Cannon. 
18Gratt  412.  421.422. 

In  delivering  his  opinion  in  Gordon  v.  Cannon,  18 
Gratt  412.  Judge  Joynes,  who  concurred  in  the 
opinion  delivered  by  Moncure.  P.,  did  not  discuss 
the  case  at  bar  but  confined  his  remarks  to  the 
explanation  of  his  views  of  the  principal  case. 
After  referring  to  the  discussion  in  Morris  v  Morris, 
4  Gratt  293  (see  above),  he  said  that  he  thousrht  the 
principal  case  may  have  proceeded  either  on  the 
ground  supposed  by  Judge  Daniel  in  Morris  v. 
Morris,  or  on  the  ground  that  as  Gillespie,  the 
partner  of  M'Cullough.  did  not  execute  the  deed, 
the  partnership  creditors  had  an  equity  throufirh 
him  to  charge  the  partnership  assets  with  the 
payment  of  their  debts;  that,  upon  either  firronnd, 
the  partnership  assets  were  misapplied  by  the  deed 
so  far  as  they  were  appropriated  to  the  payment  of 
the  individual  debts  of  a  member  equally  with  the 


Chancery  Practice— Trust  Deed— Takios  Pand  Oat  of 
Hands  of  Tnistee.l— Case  in  which,  under  the  cir- 
cumstances, a  fund  conveyed  in  trust  for  pay- 
ment of  creditors,  was  properly  taken  out  of  the 
hands  of  the  trustees  by  the  courts  of  chancerv. 

Judgrmentsl— Discharire  of  Debtor  from  Custody— Ef- 
fect —  Priorities.  —  A  judfirment  creditor,  whose 
debtor,  after  being  taken  in  execution,  has  been 
discharged  from  custody  by  the  jailor,  for  non- 
payment of  the  jail  fees,  is  remitted  to  the  lien  of 
his  judfirment,  and  will  be  entitled  to  satisfaction 
out  of  the  debtor's  land,  in  preference  to  creditors 
claiming  under  a  deed  of  trust  executed  by  the 
debtor,  conveyinar  the  land,  bat  not  recorded  in 
the  county  where  it  lies. 

By  indenture  dated  the  2d  of  October  1833, 
Edward  M'Cullough  of  Harrison  county,  re- 
citing that  he  was  indebted  to  various  in- 
dividuals and  mercantile  firms  (who  were 
named)  and  was  desirous  to  secure  the  pay- 
ment of  the  debts  due  them,  conveyed  and 
assigned  to  John  Gifford  and  Patrick 
M'Cullough,  their  heirs  and  assigns,  all  the 
goods,  wares  and  merchandise  then  in  his 
storehouse  in  Clarksburg,  and  all  bonds, 
notes,  debts,  claims  and  accounts  to  him 
then  owing,  together- with  his  store  books; 
also  his  household  and  kitchen  furniture, 
and  sundry  other  personalty;  also  eight 
hundred  acres  of  land  in  Lewis  county, 
with  the  stock  and  farming  utensils 
thereon ;  also  all  other  property  of  every 
description,  and  all  other  rights,  claims  and 
interests  whatsoever,  belonging  to  the 
grantor:  upon  trust  that  the  said  Gifford 
and  Patrick  M'Cullough  should  sell  the  land 
and  personal  property,  and  collect  the  debts, 
in  the  manner  and  on  the  terms  particularly 
mentioned  in  the  deed,  and  out  of  the  pro- 
ceeds, after  deducting  therefrom  all  neces- 
sary and  legal  charges  and  expenses,  pay 
to  R.  B.  Spalding  of  Baltimore,  and  twelve 
other  individuals  and  mercantile  firms 
named    in   the  deed,  in   succession  as  they 


debts  of  the  firm.  and.  therefore,  since  it  became 
necessary  to  reform  the  deed  so  as  to  secure  the 
preference  of  the  partnership  creditors  in  respect 
to  the  partnership  debts,  justice  to  tbe  individual 
creditors  required  a  corresponding  change  fn  re- 
spect to  the  individual  property,  and  that  this  was  so 
even  though  there  was  no  general  rule  requiring 
that  the  separate  property  of  each  partner  should 
be  devoted  tlrst  to  his  separate  debts:  that,  though 
M'CuUouah  v.  SommervilU  proceeded  on  the  ground 
that  the  partnership  assets  mnst,  by  a  general  rule 
of  equity,  be  first  applied  to  the  payment  of  partner- 
ship debts,  it  could  not  be  considered  as  necessarib' 
boldinflr  a  corresponding  doctrine  in  reference  to 
separate  property  and  separate  debts  of  the  partner. 

For  the  history  of  this  question  in  Virgrlnia.  see 
foot-noU  to  Morris  v.  Morris.  4  Gratt  293. 

^Chancery  Practice— Trust  Deed— Taking  Fund  Out 
of  Hands  of  Trustee.- -See  principal  case  cited  in 
Terry  v.  Fitzgerald,  OT  Gratt  847. 

IJudipn^nts.— See  generally,  monographic  noU  on 
"Judflrments**  appended  to  Smith  y.  Charlton.  7 
Gratt  425. 

The  principal  case  was  cited  in  Ta>'lor  v.  Spindle. 
3  Gratt  67. 

Fraudulent  Conveyances— Creditors  at  Lari^e  Cannot 
Prevent— It  is  well-settled  law  that  none  but  a  judg- 
ment creditor  can  have  the  assistance  of  equity  to 
control,  prevent  or  Interfere  with.  In  any  way,  the 
disposition  which  a  debtor  may  choose  to  make  of 
his  property.  He  may  destroy  it.  srive  It  away,  con- 
vey it  fraudulently,  or  sell  it  and  waste  the  money, 
and  no  creditors  at  large  can  stop  him  by  injunc- 
tions. There  must  be  some  specific  right  of  the 
creditor  aflrainst  the  property  sought  to  be  sub- 
jected, and  bavin?  no  certain  claim  upon  the  prop- 
erty of  the  debtor,  he  has  no  concern  with  his  frauds. 
Zell  Guano  Co.  v.  Heatherly.  88  W.  Va.  415,  18  S.  E. 
Rep.  612.  cltinflT  Rhodes  v.  Cousins, «  Rand.  188,  190: 
Tatev.  Liggat  2  Leisrh  84:  Kelso  v.  Blackbnrn.  S 
LeiflTh  299:  M'Cullougk  v.  JSommeriilU,  8  L^f/h 415.  But 
see  Code  1849.  p.  677,  ch.  179.  $  2:  Code  1887.  $  S460:  Pol. 
Supp..  §2460.  See  further,  monoffraphtc  noU  on 
"Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris.  11  Gratt  848. 
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were  there  named,  the  full  amount  of  their 

claims    respectively;  and    after   they  were 

fully  satisfied,  should  apply  the    bal- 

417  ance    to  discharge   the  -debts  *due  to 
James   Adams  junior  and    company, 

of  Pittsburg,  and  seventeen  other  indi- 
viduals and  mercantile  firms  named  in  the 
deed,  distributing  the  payments  equally 
amongst  them  in  proportion  to  their  several 
claims.  After  the  payment  of  all  the 
-enumerated  debts,  the  deed  provided  that 
the  balance,  if  any,  should  be  paid  over  to 
Edward  M'CuUough,  or  to  his  order.  It 
also  authorized  the  trustees  to  take  imme- 
diate possession  of  all  the  property  con- 
veyed. 

This  deed  was  signed'  and  sealed  by  Ed- 
ward M'CuUough  and  the  trustees,  and  was 
duly  recorded  in  Harrison  county;  but  it 
did  not  appear  to  have  been  ever  recorded 
in  Lewis  county. 

At  the  time  this  deed  was  executed  and 
recorded,  Edward  M*Cullough  and  a  certain 
John  P.  Gillespie,  who  resided  in  Pennsyl- 
vania, were  partners  carrying  on  mercan- 
tile business  in  Clarksburg ;  and  it  appeared 
that  all  the  stock  of  goods  and  the  debts 
conveyed  by  the  deed  were  the  property  of 
the  partnership.  But  the  deed  did  not 
mention  Gillespie,  or  refer  to  any  partner- 
ship between  the  grantor  and  any  person 
whatever:  it  purported  to  be  the  individual 
conveyance  of  Edward  M*Cullough,  and  to 
assign  his  individual  property,  for  the  pay- 
ment of  his  individual  creditors;  though, 
in  point  of  fact,  as  well  creditors  of  the 
iirm,  as  of  the  grantor  individually,  were 
provided  for  in  each  class  by  the  deed. 

On  the  15th  of  November  1833,  Maxwell 
Sommerville,  one  of  the  creditors  of  the 
second  class  provided  for  in  the  deed  of 
trust,  filed  a  bill  in  the  circuit  superiour 
court  of  law  and  chancery  for  Harrison 
county,  stating,  that  on  the  7th  day  of  Oc- 
tober 1833',  Edward  M*Cullough,  having 
been  surrendered  by  his  bail  in  a  suit  in- 
stituted by  the  complainant,  on  the  law 
side  of  the  court,  against  M'Cullough  and 
Gillespie  upon  a  promissory  note  executed 
by  them  for  a  partnership  debt,  confessed 
a  judgment  for  938  dollars  the  amount 

418  of  the  *note,  with  interest  and  costs, 
and  being  charged  in   custody  by  the 

complainant,  yet  remained  in  confinement 
tinder  that  charge.  The  bill  then  set  forth 
the  execution  of  the  trust  deed  afor«said, 
and  alleged,  that  the  grantor  had  thereby 
conveyed  and  transferred  all  his  property 
of  every  description,  including  his  interest 
in  the  stock  of  goods  on  hand  and  the  debts 
due  to  the  firm:  th^it  this  deed  was  lodged 
with  the  clerk  of  Harrison  county  to  be 
recorded,  on  the  2d  of  October  1833,  being 
the  day  preceding  that  appointed  by  law 
for  the  commencement  of  the  term  at  which 
(Complainant's  judgment  was  rendered: 
that  complainant,  being  one  of  the  creditors 
provided  for  in  the  deed,  was  entitled  to 
claim  the  benefit  of  its  provisions  as  to  the 
property  which  the  grantor  could  convey, 
and  to  insist  on  the  due  execution  of  the 
trust :  that  Gillespie  was  no  inhabitant  of  the 
commonwealth,  but  resided  in  Pennsyl- 
vania, and  the  complainant  was  therefore  en- 
titled to  subject  his  interest  in  the  said  stock 
of  goods  and  debts,  to  the  payment  of  his 


demand :  that  both  the  trustees  in  the  deed 
were  foreigners  and  aliens,  being  irishmen, 
never  naturalized  in  this  country,  and  one 
of  them,  Patrick  M'Cullough,  '  was  the 
brother  of  the  grantor,  while  the  other  was 
a  young  man,  who  had  recently  arrived  in 
this  nountry  from  Ireland,  and  had  been 
employed  as  a  clerk  in  the  store  of  M'Cul- 
lough and  Gillespie  at  Clarksburg;  and  both 
the  said  trustees  were  moreover  wholly  ir- 
responsible individuals,  owning  no  property 
of  any  description  :  that,  connecting  these 
circumstances  with  the  grantor's  per- 
tinacity in  insisting  that  these  individuals 
(and  Gifford  especially)  should  be  named  as 
trustees,  and  his  obstinacy  in  remaining 
in  custody  and  refusing  to  discharge  himself 
by  taking  the  oath  of  insolvency,  though  he 
alleged  that  he  had  honestly  surrendered  all 
his  property  for  the  benefit  of  his  creditors, 
and  with  the  further  fact  that  the  trustees 
were  daily  having  private  interviews 

419  with    him,    and    acting  according  *to 
his    directions,    complainant  was  led 

to  entertain  strong  doubts  of  the  fairness 
and  honesty  of  Edward  M'CuUough's 
designs  in  making  that  conveyance, 
and  to  believe  that  it  was  his  true  intention 
to  receive  the  proceeds  of  the  trust  property 
from  the  trustees,  and  apply  them  to  his 
own  use,  and  thereby  defeat  his  creditors 
in  the  recovery  of  their  demands :  that  com- 
plainant had  therefore  cause  to  apprehend, 
and  did  greatly  apprehend,  that  the  said 
trustees  would  waste  and  misapply  as  well 
the  property  of  Edward  M'Cullough,  as  the 
interest  of  Gillispie  in  the  partnership  stock 
and  the  debts  due  the  firm ;  and  was  ad- 
vised, that  he  was  entitled  to  call  upon  the 
court  to  protect  and  take  charge  of  the  trust 
fund  and  the  effects  of  Gillespie,  and  sub- 
ject them  to  the  payment  of  the  debt  due 
complainant.  Wherefore  the  bill  prayed, 
that  Eklward  M'Cullough,  Gillespie  and  the 
trustees  might  be  made  defendants  thereto, 
and  compelled  to  answer  the  same  on  oath ; 
that  the  trustees  might  be  required  to  give 
security  for  the  forthcoming  of  the  prop- 
erty, as  well  of  M'Cullough  as  of  Gilles- 
pie, in  their  hands,  and  for  their  faithful 
accounting  for  the  money  received  by  them 
from  the  collection  of  the  debts ;  and  in  de- 
fault of  their  giving  such  security,  that  the 
officer  of  the  court  might  be  directed  to  take 
possession  of  the  property,  the  said  trustees 
be  injoined  and  restrained  from  collecting 
any  of  the  debts,  and  a  receiver  be  ap- 
pointed to  collect  them ;  that  the  trust  prop- 
erty might  be  applied  to  the  legitimate 
purposes  of  the  deed;  that  Gillespie's  in- 
terest in  the  stock  of  goods  and  the  part- 
nership debts  might  be  subjected  to  the 
payment  of  the  debt  due  the  complainant ; 
and  that  he  might  have  such  other  and  gen- 
eral relief  as  his  case  required. 

On  the  filing  of  the  bill    (in   vacation   of 
the  circuit  court)  the   judge  granted  an  in- 
junction to  restrain    the   trustees  from  col- 
lecting any  of  the    debts    or   disposing    of 
any  of  the  property  conveyed  and  as- 

420  signed  by  the  trust-deed,  unless  they 
should    enter   into  bond  and  security 

with  the  clerk  of  the  court,  in  the  penalty 
of  15,000  dollars,  payable  to  the  sheriff  of 
Harrison,  and  conditioned  that  they  should 
well  and  truly   account   for   all    money    or 
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effects  which  had  or  might  come  to  their 
hands  by  virtue  of  the  said  deed,  and  pay 
over  th^  same  according  to  the  orders  of  the 
court  to  be  made  in  the  cause ;  and  in  case 
of  their  failure  to  give  such  bond,  the 
sheriff  was  directed  to  take  possession  of 
all  the  evidences  of  debt  and  the  other 
property  mentioned  in  the  deed. 

The  trustees  never  gave  the  security  re- 
quired by  the  chancellor's  order.  Neither 
did  they  ever  answer  the  complainant's  bill ; 
which,  as  to  them,  was  taken  pro  confesso. 

Publication  having  been  duly  made 
against  Gillespie  the  absent  defendant,  and 
he  failing  to  appear  and  answer,  the  bill 
was  taken  pro  confesso  as  to  him  also. 

At  May  term  1834.  Edward  M'Cullough 
answered  the  bill.  He  said,  that  being  in- 
debted to  sundry  persons,  creditors  of  the 
firm  of  which  he  was  the  active  partner 
(which,  however,  was  nowhere  described 
in  the  answer,  by  name  or  otherwise)  and 
believing  that  justice  towards  his  creditors 
required  respondent  to  transfer  all  his  es- 
tate of  every  description  for  their  benefit, 
he  proceeded  to  do  so,  by  executing  the  trust 
deed  in  the  bill  mentioned.  That  deed,  he 
alleged,  was  executed  in  good  faith,  for  the 
purposes  therein  stated,  and  no  other.  He 
insisted  that  the  trustees  (who,  he  said, 
were  only  designated  as  such,  after  many 
other  persons  had  refused  to  act  in  that  ca- 
pacity) were  perfectly  trustworthy,  and  in 
all  respects  well  qualified  for  their  office. 
He  expressed  his  perfect  willingness  that 
the  court  should,  during  the  term,  decree  a 
sale  of  the  estate  conveyed  by  the  trust 
deed,  on  such  terms  as  would  advance  the 
interest  of  the  creditors,  giving  to  each 
creditor  the  preference   secured    to   him  by 

the  deed. 
421  *During    the     same    term,    R.    B. 

Spalding  and  eleven  other  individuals 
and  mercantile  firms  (some  of  them  cred- 
itors of  Edward  M'Cullough  individually, 
others  creditors  of  M'CuUough  and  Gilles- 
pie, but  all  being  among  the  creditors  pro- 
vided for  in  the  deed,  either  in  the  first  or 
second  class,  and  all  having  judgments 
against  Edward  M'Cullough,  obtained  at 
that  term  or  the  proceeding)  were  severally, 
on  their  respective  petitions,  admitted  as 
parties  to  the  suit,  and  let  in  to  a  partici- 
pation of  the  trust  fund.  Meredith  & 
Spencer,  who  were  also  creditors  of  Eklward 
M'Cullough  individually,  and  had  an  action 
then  pending  against  him,  but  who  were 
not  named  or  provided  for  in  the  deed,  were 
in  like  manner  admitted  as  parties,  on  a 
like  petition  filed  by  them.  At  the  term  of 
the  court  held  in  May  1835,  a  creditor  of  the 
partnership  who  had  not  sued  at  all,  but 
was  provided  for  in  the  first  class  by  the 
deed,  and  another  creditor  of  Edward" 
M'Collough,  provided  for  in  the  second 
class,  who  had  recovered  a  judgment  at 
October  term  1834,  were  also  admitted  as 
parties,  on  their  respective  petitions.  At 
the  same  term  (May  1835)  Shaw,  Tiffany  & 
Company,  individual  creditors  of  M'Cul- 
lough, who  were  not  named  or  provided  for 
by  the  deed  in  either  class,  but  had  recov- 
ered a  judgment  at  October  terra  1833,  for 
116  dollars  10  cents  with  interest  and  costs, 
presented  their  petition,  in  which  they 
stated,      that      M'Cullough,    having    been 


prayed  in  execution  by  them  on  their  judg- 
ment, and  committed  to  custody,  remained 
in  prison  until  the  22d  of  October  1834, 
when  he  was -discharged  by  reason  of  the 
failure  of  the  petitioners  to  pay  the  jail 
fees:  and  that  the  trust  deed  executed  by 
M'Cullough  had  never  been  recorded  in 
Lewis  county.  They  prayed,  that  they 
might  be  made  parties  to  the  suit;  that 
satisfaction  might  be  decreed  to  them  out 
of  the  proceeds  of  the  property  in  Lewis 
county;  and  general  relief.  They  were 
admitted  as  parties  accordingly. 

422  *During  the  term  held  in  May  1834, 
the  court  ordered  that  E.  Marsh  dep- 
uty sheriff  of  Harrison  county,  who  was 
thereby  appointed  a  commissioner  for 
the  purpose,  should  make  sale  of  all 
the  property,  real  and  personal,  conveyed 
by  the  deed,  in  the  manner  and  upon  the 
terms  particularly  specified  in  the  onler,  and 
report  his  proceedings  to  the  court,  in  order 
to  a  final  decree.  The  same  E.  Marsh  had 
been,  by  a  previous  order,  appointed  re- 
ceiver in  the  cause. 

At  May  term  1835,  the  court  ordered  that 
the  cause  be  referred  to  master  commis- 
sioner Reed,  for  the  purpose  of  ascertaining 
the  amount  of  the  debts  due  the  respective 
creditors  of  Edward  M'Cullough,  and  of 
M'Cullough  and  Gillespie ;  and  that  the  said 
commissioner  report  the  same  forthwith  to 
the  court,  in  order  to  a  final  decree.  The 
commissioner  accordingly  reported  debts  of 
the  firm  amounting  to  3838  dollars  21  cents, 
and  individual  debts  of  M'Cullough  amount- 
ing to  2461  dollars  41  cents.  The  claims 
of  the  partnership  creditors  provided  for  in 
the  first  class,  amounted  to  2083  dollars  57 
cents ;  those  of  the  individual  creditors  of 
M'Cullough  in  the  same  class,  to  601  dol- 
lars 49  cents. 

By  the  report  of  E.  Marsh  the  commis- 
sioner and  receiver,  it  appeared  that  the 
property  of  the  firm  produced  1983  dollars 
47  cents,  and  the  private  property  of 
M'Cullough  produced  1124  dollars  18  cents, 
which  last  amount  included  694  dollars  the 
proceeds  of  the  land  in  Lewis  county. 

By  documents  filed  in  the  cause,  it  ap- 
peared that  on  the  22d  of  October  1834, 
M'Cullough  was  discharged  from  custody 
by  the  jailor,  for  default  of  payment  of  the 
jail  fees,  not  only  in  the  suit  of  Shaw, 
Tiffany  &  Company,  but  also  in  the  suit  of 
the  complainant  Sommerville,  and  in  sev- 
eral other  cases  in  which  other  creditors 
had,  as  before  stated,  recovered  judgments 
against  him. 

423  ♦On  the  26th  of  May  1835.  the  cause 
came  on  to  be  finally  heard  in  the  cir- 
cuit court.  The  reports  of  commissioner 
Reed,  and  of  commissioner  and  receiver 
Marsh,  to  which  there  were  no  exceptions, 
were  approved  and  confirmed  by  the  court, 
and  Marsh  was  allowed  the  charges  and  ex- 
penses incurred  by  him  in  executing  the 
orders  of  the  court  for  the  sale  of  the  prop- 
erty and  collection  of  the  debts,  and  also  a 
commission  of  5  per  cent,  on  the  gross 
amount  which  came  to  his  hands.  The 
court  then  proceeded  to  declare  its  opinion, 
that  the  deed  of  trust  executed  by  M'Cul- 
lough was  fraudulent  as  to  Gillespie  and 
the  partnership  creditors,  and  wholly  in- 
valid and  ineffectual,  as  well  as  to  the  land 
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and  individual  effects  of  Edward  M'Cul- 
lough,  as  the  partnership  effects  of  M'Cul- 
lough  and  Gillespie ;  that  as  the  complainant 
Sommerville,  at  the  time  of  filing  the  bill, 
had  the  body  of  Edward  M'Cullough  in  cus- 
tody, which  was,  in  contemplation  of  law, 
a  satisfaction  of  his  judgment,  and  as  he 
was  moreover  claiming  under  the  deed  of 
trust,  he  had  no  right  to  proceed,  at  the 
same  time,  as  an  attaching  creditor  of  Gil- 
lespie the  absent  defendant;  that  though 
the  land  in  Lewis  county  (the  deed  not 
having  been  recorded  there)  might  have 
been  subjected  to  elegits,  yet  as,  at  the 
time  when  the  trust  property  was  brought 
within  the  control  of  the  court,  none  of  the 
creditors  were  in  a  situation  to  sue  out  such 
executions,  by  reason  of  having  elected  to 
take  the  body  of  M'CuUough,  and  as  he 
had  consented  to  a  sale  of  the  land  in  this 
cause,  at  a  time  when  there  was  no  judg- 
ment lien  thereon,  and  the  ca.  sa.  liens 
thereon  having  been  subsequently  lost,  the 
proceeds  of  the  land  were  consequently  dis- 
charged from  any  liability  by  reason  of  the 
judgments,  and  should  be  treated  in  the 
same  manner  as  the  funds  produced  by 
M*Cullough's  personal  estate;  and  that  the 
creditors  who  had  obtained  judgments  were 
entitled  to  no  priority  over  those  who  had 
not.  Wherefore  the  court  decreed, 
424  that  the  *deed  of  trust  be  set  aside 
and  annulled :  and  that  the  fun<)  in 
the  power  of  the  court  (first  deducting 
therefrom  the  costs  incurred  in  the  prose- 
cution of  the  suit,  which  the  complainant 
was  declared  entitled  to  recover)  be  dis- 
tributed among  the  creditors  claiming  the 
same,  ratably,  according  to  the  amount  of 
their  respective  demands,  applying  the  pro- 
ceeds of  the  partnership  effects  to  the  pay- 
ment of  the  partnerships  debts,  and  the 
proceeds  of  the  individual  property  of  Ed- 
ward M'CuUough,  including  the  land,  to  the 
payment  of  his  individual  debts,  and  apply- 
ing any  balance  of  either  fund,  if  any  there 
should  be,  in  aid  of  the  other. 

Edward  M'Cullough.  Shaw,  Tiffany  & 
Company,  R.  B.  Spalding,  B.  S.  Elder  & 
Sons,  A.  Hart  &  Company,  A.  Groverman 
8l  Son,  and  Erskine,  Elchelberger  &  Com- 
pany (which  said  Spalding,  Elder  &  Sons, 
Hart  &  Company,  Groverman  &  Son,  and 
Erskine,  Elchelberger  dt  Company  were 
creditors  provided  for  in  the  first  class  by 
the  deed  of  trust)  and  the  complainant 
Maxwell  Sommen'ille,  respectively  appealed 
from  the  decree,  to  this  court. 
G.  H.  Lee,  for  appellant  Sommerville. 
W.  A.  Harrison,  for  the  other  appellants. 
CARR,  J.  Edward  M'Cullough  and  John 
P.  Gillespie  were  merchants  and  traders, 
carrying  on  merchandise  at  Clarksburg, 
Virginia,  under  the  firm  of  M'Cullough  & 
Gillespie.  The  concern  seems  to  have  been 
wholly  under  the  management  of  M'Cul- 
lough ;  Gillespie  being  a  resident  of  Penn- 
sylvania. On  the  2d  of  October  1833, 
M'Cullough,  having  become  much  indebted, 
both  in  his  individual  capacity  and  for  the 
firm,  executed  a  deed  to  trustees,  convey- 
ing all  his  private  property  and  all  the 
property  of  the  firm,  for  the  payment, 
1st.  of  a  list  of  creditors,  in  succession ;  and 
2dly,  of  certain  other  creditors,  ratably. 
The    list    of    creditors    to    be    first     paid 
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is  *made  up  indiscriminately  of  pri- 
vate and  social   creditors;  and    so    is 
the    list   of   those  to  be  paid  ratably.  .  The 
property     conveyed      is      indiscriminately 
thrown    in,    without   any  separation  of  the 
one    class  from   the   other.     Indeed  it  does 
not  appear  from  the  face  of  the  deed,    that 
there  is  any  partnership ;  the   whole  wears 
the  aspect  of  an    individual    securing    his 
individual  debts ;  and   he   executes    it,   not 
for  the  firm,  but  simply  as  the  deed  of  Ed- 
ward   M'Cullough.      At    the    date    of    this 
deed,  there  were  suits  pending  both  against 
the    firm'  and    against    M'Cullough    indi- 
vidually ;  and  at   the   October   term  1833  of 
the  superiour  court  for  the  county  of  Har- 
rison, he  was  (at  the   suit   of   creditors    of 
both  classes)  surrendered   by  his  bail,  con- 
fessed judgments,  and  was  prayed  in  execu- 
tion.    He  remained  in  jail  till  October  1834, 
when  he  was  discharged  by  the   jailor,  the 
creditors  refusing  to  pay  the  jail  fees.     In 
November  1833,    Sommerville,   a    judgment 
creditor  of  the  firm,  standing  in  the  second 
class  in  the  deed  of  trust,  filed  a  bill  in  the 
same    superiour  court,   praying  to  take  the 
trust  fund  cut  of  the  hands  of  the  trustees, 
upon    certain    charges    against  them,    and 
that    the    court   would   carry   the  said  deed 
into  execution ;  praying  also,    that   the  ab- 
sent partner  might   be   proceeded    against, 
and  his  interest  in  the  firm  condemned    to 
pay   the   debt  of   the  plaintiff.     The  judge 
received  the  bill,  and  granted  the  retaining 
order  prayed  for.     In  May  1834,  M'Cullough 
answered,  averring  the  honesty  of  his  pur- 
pose in  executing  the  deed,  and  expressing 
his     perfect    willingness    that    the    court 
should,    during   its   present  term,  make  an 
order   for    selling    the   trust  fund,  on  such 
terms  as  should  be  most   for  the  interest  of 
the  creditors ;  giving  to  each  the  preference 
given    in    the  deed   of  trust.     A^t  the  same 
term,     the    creditors    generally,"    who    are 
named  in  the  deed,    having   obtained  judg- 
ments on  the  law  side  of  the  court,  prayed, 
by  their  petitions,  to  be  made  parties  to  the 
suit,  and  let  in  to  their  proportion  of 
426      the  fund ;  and  some  who  *had  not  yet 
gotten  judgments,  and  others  who  were 
not   named  in  the  deed,  preferred  the  same 
prayer,  and  were  all  made  parties.     At  the 
same  term,  the   court  ordered   a  sale  of  the 
trust    fund ;  the   cause  having    been  previ- 
ously set  for  hearing,  the  absent  defendant 
properly    proceeded    against,    and    the  bill 
taken    for   confessed   against   him  and  the 
trustees.     In    May    1835,    Shaw,   Tiffany  & 
Co.  were  permitted,    on    their   petition,    to 
make  themselves  parties ;  and  their  petition 
states      that     they    obtained    a    judgment 
against  M'Cullough  in  October  1833,  for  116 
dollars  10  cents  with  interest  and  costs,  and 
that  he  was   prayed  in   execution,  and  dis- 
charged for  failure  to  pay   prison   fees,    in 
October  1834.     They  state   his   deed    to    se- 
cure certain  creditors,  and   that    said    deed 
had  never  been  recorded    in  Lewis   county, 
where  the  lands  conveyed    by  it  were  situ- 
ated; and  they  (not  being  of  the  number  of 
favoured    creditors)    pray   that  their  judg- 
ment may  be  satisfied  out  of   the    proceeds 
of  the  Lewis  land :  the   land    having    been 
then  sold,  and  the  proceeds  in  the  hands  of 
the  court.     These  are  the  only    parties  who 
impugn  the  deed,    and  claim  in  opposition 
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to  it.  A  reference  of  the  claims  of  the 
creditors  was  ordered,  and  a  report  made, 
which  has  not  been  excepted  to:  and  iinally, 
'  on  the  hearing,  the  court  set  aside  the  deed 
altogether,  as  being  fraudulent  and  void, 
and  decreed  that  the  fund  be  distributed 
among  the  creditors  ratably,  the  social 
creditors  being  confined  to  the  social  sub- 
ject, and  the  individual  creditors  to  the  in- 
dividual subject;  and  that  if  there  should 
be  a  surplus  of  either  fond,  it  should  go  to 
the  creditors  of  the  other.  From  this  de- 
cree the  defendant  M*Cullough  and  seven 
of  the  creditors  have  appealed. 

The  first  question  is,  was  the  deed  fraud- 
ulent, and  therefore  properly  set  aside?  If 
it  was,  the  preference  it  gives  to  favoured 
creditors  would  fall  along  with  it:  if  not, 
that  preference  must  stand,  and  govern  the 
court  in  the  distribution  of  the  fund. 

427  For  it  is  unquestionable  *law,  that  a 
debtor  in   failing   circumstances  may 

prefer  one  creditor,  or  one  set  of  creditors, 
to  another;  nor  is  his  right  to  do  so,  at  all 
weakened  or  impugned  by  the  maxim  that 
equality  is  equity.  This  maxim  is  justly  a 
favourite  one  in  the  courts  of  equity,  in  the 
cases  to  which  it  applies;  but  cannot  be 
permitted  to  interfere  with  the  right  which 
a  debtor  has  (where  there  is  no  existing 
lien)  to  secure  this  or  that  creditor,  or  class 
of  creditors,  in  preference  to  others.  Such 
preferences  are  forbidden  by  the  bankrupt 
system,  and  the  spirit  of  that  system  is 
pretty  strongly  infused  into  some  of  the 
english  decisions ;  but  yet  even  in  England, 
the  right  of  the  debtor  to  make  such  prefer- 
ences, is,  in  general,  clearly  admitted.  I 
will  cite  a  few  cases  to  shew  "this.  In 
Small  V.  Oudley,  2  P.  Wms.  427,  an  assign- 
ment was  made  to  a  particular  creditor,  to 
secure  money  lent  by  him  to  the  trader,  and 
this  but  the  day  before  the  act  of  bank- 
ruptcy was  committed.  The  master  of  the 
rolls  said,  *' There  may  be  just  reason  for  a 
sinking  trader  to  give  a  preference  to  one 
creditor  before  another;  to  one  that  has 
been  a  faithful  friend,  and  for  a  just  debt 
lent  him  in  extremity,  when  the  rest  of  his 
debts  might  be  due  from  him  as  a  dealer  in 
trade,  wherein  his  creditors  may  have  been 
gainers;  whereas  the  other  may  be  not  only 
a  just  debt,  but  all  that  such  creditor  has 
in  the  world,  to  subsist  on :  in  this  case, 
and  so  circumstanced,  the  trader  honestly 
may,  nay  ought,  to  give  the  preference." 
So  in  Cock  v.  Goodfellow.  10  Mod.  489, 
a  mother  made  an  assignment  to  secure  the 
fortunes  of  her  children,  given  by  the  will 
of  her  husband,  and  placed  in  her  hands  as 
guardian ;  and  lord  chancellor  Parker  sus- 
tained it  against  the  assignees  of  bank- 
ruptcy, though  made  but  a  short  time 
previous  to  the  act  of  bankruptcy.  In  an- 
swering some  of  the  objections  to  the  deed, 
he  says,  *  'The  objection  against  it  because 
made  so  near  the  act  of  bankruptcy,  is  a 
very  frivolous  one ;  for  the  deeds  meant  by 
the     statute     are     deeds     made     to 

428  *defraud  creditors,  whereas  this  was 
a  deed  made  to  secure  a  just  debt.    But 

it  is  objected  that  this  deed  is  made  to  give 
an  undue  preference  to  children.  I  know 
not  what  law  or  reason  there  is  to  favour 
this  objection.  Any  body  may  make  his 
creditor    executor,    and    then  the  law  gives 


him  a  preference :  not  only  so,  but  the  law 
allows  the  executor  to  give  any  other  cred- 
itor in -equal  degree  a  preference.  A  man 
who  knows  he  must  be  a  bankrupt,  may  by 
law  pay  off  any  of  his  creditors;  and  this 
power,  as  it  may  be  abused,  so  on  the  other 
hand  may  be  very  properly  exercised.  There 
may  be  particular  obligations  in  point  of 
gratitude,  *  *  &c.  This  doctrine  of  the  courts 
of  equity  is  also  sanctioned  by  courts  of 
law.  In  Estwick  v.  Caillaud,  5  T.  R.  424, 
lord  Kenyon  says,  '^It  is  neither  illegal  nor 
immoral,  to  prefer  one  set  of  creditors  to 
another.'*  In  Nunn  v.  Wilsmore,  8  T.  R. 
528,  the  same  judge  says,  * 'Putting  the 
bankrupt  laws  out  of  the  case,  a  debtor  may 
assign  all  his  effects  for  the  benefit  of  par- 
ticular creditors.'*  I  refer  also  to  the  case 
of  Murray  v.  Riggs,  15  Johns.  Rep.  571, 
reversing  the  decree  of  chancellor  Kent  (see 
Riggs  V.  Murray,  2  Johns.  Ch.  Rep.  565), 
in  which  Thompson,  C.  J.,  reviews  the  cases 
upon  this  subject,  and  concludes  that  "it  is 
a  settled  and  unshaken  principle,  both  at 
law  and  in  equity,  that  a  failing  debtor  has 
a  just,  legal  and  moral  right  to  prefer,  in 
payment,  one  creditor  or  set  of  creditors  to 
another." 

Was  this  deed  fraudulent?  There  is  no 
evidence  in  the  record  to  establish  the  fact ; 
nothing  to  shew  an  intention  to  withdraw 
the  effects  of  the  firm  from  the  creditors, 
or  by  any  covin  or  collusion  to  disappoint 
their  claims.  On  the  contrary,  the  whole 
property  of  every  kind  and  description,  not 
only  of  the  firm  but  of  the  individual  part- 
ner M'CuUough,  is  conveyed;  thus  strip- 
ping himself  and  the  firm  (so  far  as  the 
grantor  could)  of  every  atom  of  property, 
and  subjecting   it    to    the   payment   of  the 

creditors  named.  And  when  the  bill 
429      is  ♦filed  tottake   this    fund    from  the 

trustees,  and  put  it  under  the  guard- 
ianship of  the  court,  to  be  administered  by 
the  court,  he  promptly  answers,  assenting 
to  the  measure,  and  praying  that  the  court 
would  forthwith  order  a  sale  of  the  whole 
subject:  stipulating  only  that  the  proceeds 
shall  be  applied  to  the  favoured  creditors. 
This  surely  evinces  that  there  was  no  fraud 
in  fact,  either  perpetrated  or  intended.  But 
it  is  said  that  there  is  fraud  in  law, — fraud 
in  the  attempt  by  one  partner  to  convey  all 
the  property  of  the  firm,  and  to  devote  this 
property  to  the  payment  of  specified  cred- 
itors, without  giving  his  copartner  any 
voice  in  the  matter;  and  moreover  in  jum- 
bling together  the  separate  and  spcial  funds, 
and  directing  the  separate  and  social  cred- 
itors to  be  indiscriminately  paid  according 
to  the  list.  Let  us  look  at  these  objections 
in  their  order.  1st.  One  partner  undertakes 
to  convey  the  partnership  property  by  deed. 
Suppose  we  admit  that  this  deed  is  ineffica- 
cious against  the  other  partners ;  this  surely 
does  not  shew  that  it  is  fraudulent  and 
void :  for  the  same  rule  which  says  that  one 
partner  cannot  bind  another  by  deed  (Gow 
on  Partnership,  75,  76),  lays  it  down  that 
the  deed  will  be  binding  on  the  partner  ex- 
ecuting it;  which  it  could  not  be,  if  fraud- 
ulent and  void.  But  further:  this  deed, 
binding  the  grantor,  conveys,  for  the  pur- 
poses of  the  trust,  at  least  all  his  individual 
property,  and  all  his  portion  of  the  part- 
nership funds.     Thus,  so  much   is    secured 
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for  the  payment  of  the  creditors  in  the 
schedule.  Would  it  be  right  to  take  from 
these  this  preference,  fairly  gained,  and 
which  the  debtor  had  an  undoubted  right  to 
give,  because  he  has  attempted  to  convey 
his  copartner's  share  likewise?  I  cannot 
think  so. 

But  this  is  said  upon  the  supposition  that 
the  deed  is  ineffectual  to  convey  the  copart- 
ner's interest.  Is  it  really  so?  I  question 
it  exceedingly.  lyet  it  be  remembered, 
1.  That  the  whole  of  the  social  fund  Is  per- 
sonal estate ;  the  only  land  in  the  deed 

430  being  the  private  property  *of  M'Cul- 
lough.      2.  That    M'Cullough    is    the 

sole  managing  partner;  Gillespie  residing 
in  another  state,  and  never,  that  we  hear 
of,  meddling  with  the  business.  3.  That 
the  purpose  for  which  the  effects  are  con- 
veyed, is  the  payment  of  bona  fide  creditors ; 
of  claims  established  beyond  question.  And 
though  the  deed  does  not  devote  the  social 
fund  exclusively  to  the  social  creditors,  and 
the  separate  fund  to  the  separate  creditors, 
does  it  comport  with  the  mild  and  beneficent 
spirit  of  equity,  for  this  cause  (the  result 
doubtless  of  ignorance  and  mistake)  to  an- 
nul the  deed?  Is  it  not  better  to  reform  it, 
by  throwing  each  class  of  creditors  upon  its 
own  fund,  and  thus  reach  the  real  justice 
of  the»case,  and  probable  intention  of  the 
grantor?  This  is  a  power  of  frequent  ex- 
ercise in  e<}uity;  one  instance  of  which  is 
in  reforming  joint  bonds,  and  making 
them  operate  as  joint  and  several;  **upon 
the  reasonable  presumption,  that^  either 
through  fraud,  ignorance  or  inadvertence, 
the  meaning  of  the  parties  has  not  been 
carried  into  effect."  I  repeat,  that  con- 
sidering that  the  social  fund  consists  of 
personalty  alone,  that  M'Cullough  is  sole 
manager,  and  that  the  deed  conveys  this 
fund  to  pay  social  debts,  I  am  strongly  in- 
clined to  believe  that  the  deed  is  effectual 
to  convey  that  whole  fund.  We  know  that 
personal  property  may  be  disposed  of  by 
parol  contract  and  delivery,  and  that  every 
partner  of  a  firm  has  this  power  over  every 
atom  of  social  property,  unless  it  be  real 
estate.  Suppose  this  partner  had  advertised 
that  on  such  a  day  he  would  sell  off  the 
store  goods,  the  bonds,  and  all  the  other 
property  contained  in  this  deed,  and  that 
the  creditors  of  the  firm  should  have  liberty 
to  purchase  to  the  amount  of  their  debts: 
would  not  such  a  sale  as  this  have  been 
perfectly  within  his  powers?  As  much  so, 
unquestionably,  as  it  was  to  sell  to  a  cus- 
tomer a  yard  of  cloth.  If,  instead  of  this, 
he  had  given  a  parol  authority,  or  one  in 
writing  under   his    hand  only,  to  one 

431  or    two   agents    to   make  sale  "^of  the 
partnership  stock  of  goods  and  other 

effects,  all  would  agree  that  it  was  an  act 
within  his  power;  and  this  without  consul- 
tation with  his  partner;  for  that  partner 
having  no  part  in  the  management,  and 
not  even  a  residence,  within  the  state,  every 
thing,  of  necessity,  was  left  to  the  discre- 
tion of  M'Cullough.  The  ideas  expressed 
upon  this  subject,  though  they  appear  to 
me  sound  and  strong,  I  do  not  know  that  I 
should  have  had  the  confidence  to  follow, 
with  my  own  opinion  only  to  rely  on.  But 
I  may  truly  say,  non  meus  hie  sermo.  I 
have    the    support    of  one  among  the  most 


eminent  jurists  and  wisest  men  that  our 
country  can  boast.  I  mean  the  late  chief 
justice  Marshall.  The  case  of  Anderson  & 
Wilkins  v.  Tompkins  and  others,  decided 
by  him  in  the  circuit  court  of  the  United 
States  for  the  state  of  Virginia,  in  June 
1S20,  involved  the  very  point  before  us. 
There  was  a  mercantile  firm  doing  business 
in  the  city  of  Richmond  under  the  style  of 
Tompkins  &  Murray.  On  the  29th  of  April 
1819,  Murray  had  embarked  for  England, 
leaving  all  the  effects  of  the  company  in 
the  hands  of  Tompkins,  the  partner  re- 
maining in  this  country,  who  continued  for 
a  short  time  to  conduct  the  business  of  the 
concern.  The  pressure  of  their  affairs  was 
such,  that  in  May  the  house  stopped  pay- 
ment, and  Tompkins,  for  himself  and  part- 
ner, conveyed  all  the  effects  of  the  company, 
and  also  the  separate  property  of  himself 
and  partner,  to  trustees,  for  the  payment, 
first,  of  certain  creditors  named  in  the  deed, 
and  then  of  those  who  should  bring  in  their 
claims, — the  american  creditors  within 
sixty  days,  and  the  foreign  creditors  within 
six  months.  In  November  1819,  Murray, 
the  other  partner,  while  in  England*  ex- 
ecuted a  deed  conveying  his  moiety  of  the 
property  of  the  house,  to  certain  creditors 
of  the  firm.  Here  was  a  conflict  of  deeds ; 
and  as  that  of  Tompkins  was  first  in  date, 
the  last  deed  could  only  operate  on  that 
property  which  was   not    conveyed   by   the 

first.  The  question,  then,  was  as  to 
432      *the  legal  extent  of  Tompkins's  deed. 

The  chief  justice  decided  that  it  con- 
veyed the  whole  partnership  effects,  ex- 
cept *real  estate.  In  his  own  lucid  and 
strong  manner,  he  shewed  the  general 
powers  of  partners  over  the  effects  of  the 
firm,  and  the  limitation  to  those  powers. 
He  then  proceeded  thus:  *^It  is  said,  this, 
transfer  of  property  is  by  a  deed,  and  that 
one  partner  has  no  right  to  bind  another 
by  deed.  For  this,  a  case  is  cited  from  7 
T.  R.  which  I  believe  has  never  been  ques- 
tioned in  England  or  in  this  country.  I 
am  not,  and  never  have  been,  satisfied  with 
the  extent  to  which  this  doctrine  has  been 
carried.  The  particular  point  decided  in 
it,  is  certainly  to  be  sustained  on  technical 
reasoning,  and  perhaps  ought  not  to  be 
controverted.  I  do  not  mean  to  controvert 
it.  That  was  an  action  of  covenant  on  a 
deed,  and  if  the  instrument  was  not  the 
deed  of  the  defendants,  the  action  could  not 
be  sustained.  It  was  decided  not  to  be  the 
deed  of  the  defendants:  and  I  submit  to 
that  decision.  No  action  can  be  sustained 
against  the  partner  who  has  not  executed 
the  instrument,  on  the  deed  of  his  copart- 
ner. No  action  can  be  sustained  against 
the  partner,  which  rests  on  the  validity  of 
such  a  deed  as  to  the  person  who  has  not 
executed  it.  This  principle  is  settled.  But 
I  cannot  admit  its  application  to  a  case 
where  the  property  may  be  transferred  bj' 
delivery  under  a  parol  contract.  Where  the 
right  of  sale  is  absolute,  and  the  change  of 
property  is  consummated  by  delivery,  I  can- 
not admit  that  a  sale  so  consummated  is 
annulled  by  the  circumstance  that  it  is  at- 
tested by,  or  that  the  trusts  under  which  it 
is  made  are  described  in,  a  d^ed.#  No  case 
goes  thus  far,  and  I  think  such  a  decision 
could  not  be  sustained   on    principle.     The 
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powers  of  applying  all  the  goods  on  hand 
for  sale,  to  the  payment  of  the  partnership 
debts,  is,  I  think,  a  power  created  by  the 
partnership,  and  the  exercise  of  it  must  be 
regulated  by  circumstances."* 

433  *Following  this  high    authority,    I 
conclude  that  a  partner  has  a  right  to 

convey  the  social  effects  (save  real  estate) 
to  trustees,  to  pay  specified  creditors  of  the 
Arm,  and  this  without  the  assent  of  his  co- 
partner, where  (as  here)  that  copartner 
resides  out  of  the  state,  and  the  grantor  is 
sole  manager  of  the  concern.  But  it  may 
be  objected,  that  admitting  this,  the  grantor 
has  not,  in  our  case,  acted  for  the  firm,  but 
in  his  own  name  alone.  True,  this  is  the 
form  which  the  scrivener  has  given  to  the 
deed ;  but  equity  looks  at  the  substance. 
The  grantor  has,  in  truth  and  in  fact,  con- 
veyed all  the  social  fund,  and  has  desig- 
nated a  number  of  the  social  creditors  to  be 
paid,  greater  than  that  fund  will  satisfy. 

There  is  still  one  more  point  to  settle ; 
that  is,  the  claim  of  Shaw,  TiflFany  &  Com- 
pany. They  are  not  named  in  the  deed, 
and  they  claim  in  opposition  to  it,  standing 
on  the  lien  of  their  judgment  (which  is 
against  M'CuUough  individually)  and  con- 
tending that  the  deed,  though  valid  between 
the  parties,  is,  as  to  them,  void,  so  far  as 
relates  to  the  Lewis  land,  because  it  was 
never  recorded  in  the  county  court  of 
Lewis.  It  is  clear  that  the  law  declares 
(1  Rev.  Code,  ch.  99,  i  1,  pp.  361,  362),  that 
the  deed  shall  not  be  good  against  a  pur- 
chaser for  valuable  consideration,  not  hav- 
ing notice  thereof,  or  any  creditor,  unless 
proved  in  the  manner  directed,  and  recorded 
in  the  court  of  the  county,  city^  or  corpora- 
tion in  which  the  land  or  some  part  thereof 
lieth.  It  is  equally  clear  that  this  deed, 
though  recorded  in  Harrison  county,  has 
not  been  recorded  in  Lewis,  where  the  land 
lies.  But  it  is  contended  that  none  but 
judgment  creditors  who  have  preserved  in 
full  force  the  lien  of  their  judgment,  can 
take  advantage  of   this   defect  in  the 

434  *deed,  and  that  the   plaintiffs  are  not 
in    that    situation ;    because,    having 

charged  M'Cullough  in  execution,  the  lien 
of  their  judgment  was  merged  in  the  ca.  sa. 
lien ;  and  though  he  was  afterwards  dis- 
charged for  failure  to  pay  the  jail  fees,  this 
did  not  remit  the  plaintiffs  to  the  lien  of 
their  judgment,  as  they  could  take  out  no 
elegit  or  other  execution,  without  first  suing 
out  a  scire  facias.  It  is  true  that  after  the 
discharge  from  execution  by  the  jailor, 
no  new  execution  could  issue  without  a  scire 
facias  :t  but  is  it  true  that  this  circumstance 
disabled  the  plaintiffs  from  coming  into 
equity  as  judgment  creditors,  impeaching 
the  deed,  and  getting  satisfaction  out  of  the 
proceeds   of    the    land?    I    think  not.     My 


♦The  above  Is  taken  from  a  manuscript  copy. 
forralnfiTpartof  a  series  of  cases  decided  by  cblef 
justice  Marshall  in  the  circuit  court  of  the  United 
States  for  Virginia,  and  reported  by  mr.  John  W. 
Brockenbrouffh.  The  work  is  about  to  be  put  to 
press,  and  will,  I  have  no  doubt,  form  a  valuable 
addition  to  our  stock  of  law  learning.  Note  by  the 
ludgre.— The  case  is  reported  1  Brock.  Rep.  466.— 
Note  by  reporter. 

tA  scire  facias  to  have  a  new  execution  agrainst 
the  sroods  and  chattels.  lands  and  tenements  of  the 
debtor,  when  discharged  by  the  jailor  for  nonpay- 
ment of  the  jail  fees  by  the  creditor,  is  given  by 
the  act  of  February  12,  1823.  $  6.  Supp.  to  Rev.  Code, 
ch.  145,  S  6,  p.  a04.—Note  by  the  jud^e. 


opinion  is,  that  the  capacity  to  sue  out  a 
scire  facias  was  sufficient  for  this.  In 
Coleman  v.  Cocke,  6  Rand.  618,  judge 
Green,  delivering  the  opinion  of  a  full 
court,  says,  *'In  all  the  cases  upon  the  sub- 
ject in  the  english  court  of  chancery,  it 
seems  to  have  been  the  uniform  course  to 
consider  a  judgment,  with  the  capacity  to 
acquire  the  right  to  sue  out  an  elegit,  by 
scire  facias  or  otherwise,  as  such  a  lien  as 
gave  jurisdiction  to  the  court,  whenever 
other  dircumstances  justified  its  interposi- 
tion. And  in  no  case  hi^s  there  ever  been 
any  enquiry  whether  the  judgment  had  been 
kept  alive  by  taking  out  execution  within 
the  year,  or  otherwise,  or  whether  it  had 
been  actually  revived  or  not,  in  the  case  of 
the  death  of  either  party,  unless  from 
some  cause  (for  instance,  the  great  lapse 
of  time)  it  was  doubted  whether  the  party 
could  revive  his  capacity  to  sue  out  elegit, 
by  reviving  his  judgment."  He  refers  to 
the  case  of  Burroughs  v.  Elton,  11  Ves.  29. 
In  that  case  lord  Eldon  says,  *'In  general 
cases,  as  I    understand  the   practice, 

435  judgment  creditors  go  into  the  *raas- 
ter's    office;    judgment    creditors    in 

general,  .who  cannot  stir  at  law  without  a 
scire  facias,  go  and  prove  before  the  master 
with  the  creditors,  without  such  step,  but 
sustaining  their  proof  by  the  ordinary 
course;  giving  in  evidence  the  record  of 
the  judgment,  and  swearing  that  the  debt 
is  due."  Upon  these  authorities  I  am  sat- 
isfied that  Shaw,  Tiffany  &  Company  are 
properly  before  the  court  as  judgment  cred- 
itors; that  the  deed,  so  far  as  relates  to  the 
Lewis  lands,  is  not  good  as  to  them;  and 
that  their  debt  must  be  satisfied  out  of  that 
subject.  With  this  exception,  lam  of  opin- 
ion that  the  deed  is  valid :  that  the  court 
should  so  reform  it  as  to  throw  the  social 
creditors  upon  the  social  fund,  and  the  pri- 
vate creditors  upon  the  private  fund:  that 
as  to  the  social  fund,  it  be  distributed  thus ; 
1.  pay  the  social  creditors  of  the  first  class, 
to  each  his  full  debt,  interest  and  costs  (if 
sufficient  for  that  purpose)  in  the  order  des- 
ignated by  the  deed ;  2.  the  residue,  if  any, 
to  the  creditors  of  the  second  class,  pro 
rata :  as  to  the  private  funds,  1.  pay  to 
Shaw,  Tiffany  &  Company  their  full  debt, 
interest  and  costs;  2.  to  the  creditors  of 
the  first  class,  to  each  in  the  order  desig- 
nated by  the  deed,  his  full  debt,  interest 
and  costs  (if  sufficient  for  that  purpose); 
and  the  surplus,  if  any,  to  the  creditors  of 
the  second  class,  pro  rata :  and  that  the  de- 
cree be  reversed,  and  the  cause  sent  back, 
with  directions  to  be  proceeded  in  accord- 
ing to  the  principles  now  declared. 

CABELL,  J.  My  brother  Carr  has  taken 
so  full  a  view  of  this  case,  as  to  render  it 
unnecessary  for  any  thing  farther  to  be 
said.  But  there  is  one  point  on  which  I 
wish  to  be  indulged  with  a  few  remarks. 

The  personal  property  in  possession,  and 
the  choses  in  action,  of  a  mercantile  com- 
pany, pass,  like  those  of  an  individual,  by 
delivery,  or  by  written  assignment  without 
seal. 

436  *That  one   partner    living    in    this 
state,  and  having  the  management  of 

all  the  business  of  the  company  (the  other 
partners  residing  out  of  the  state)  has  the 
power   to   deliver   over   and   to  assign  the 
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goods  and  choses  in  action  of  the  company, 
to  the  creditors  of  the  company,  in  dis- 
charge of  the  partnership  debts,  is  a  posi- 
tion too  clear,  in  my  opinion,  to  require 
either  argument  or  authority.  If  he  can  do 
this  directly,  I  think  it  equally  clear  that 
he,  may  indirectly,  by  delivering'  and  as- 
signing them  to  an  agent  or  trustee,  to  be 
applied  in  payment  of  the  partnership 
debts.  And  if  he  may  do  this  as  to  all  the 
creditors,  he  may  do  it  as  to  any  one  or 
more  of  them ;  and  hence  he  may  give  a 
preference  to  a  particular  creditor,  or  to  a 
class  of  creditors,  although  the  consequence 
of  such  preference  may,  in  case  of  a  de- 
ficiency of  funds,  defeat  the  claims  of  the 
postponed  creditors. 

As  to  real  estate,  which  the  law  declares 
shall  pass  by  deed  only,  it  is  clear  that  the 
deed  of  one  partner  will  pass  nothing  but 
his  own  interest  therein ;  because  the  deed 
of  one  partner  is  not  the  deed  of  the  others, 
nor  has  he,  as  a  partner,  the  power  to  ex- 
ecute a  deed  for  them. 

But  no  seal  being  necessary  to  the  trans- 
fer of  the  perspnal  effects,  in  possession  or 
in  action,  of  a  mercantile  concern,  and  one 
partner  having  the  power  to  transfer  them, 
his  transfer  of  them  is  binding  on  the 
company  without  a  seal.  Does,  then,  the 
annexation  of  a  seal  to  the  itlstrument  of 
transfer  destroy  that  virtue  which  the  in- 
strument would  have  had  without  the  seal? 
Is  this  a  question  to  be  seriously  propounded 
to  a  court  of  equity  and  good  conscience, 
which,  in  the  absence  of  legal  enactments* 
looks  at  the  substance,  regardless  of  the 
forms  of  contracts?  Reason  and  common 
sense  give  the  answer.  As  a  seal,  except 
in  cases  where  the  law  requires  one,  gives, 
in  a  court  of  equity,  no  additional  validity 
to  an  instrument,  the  annexation  of 
437  a  seal  *to  an  instrument,  valid  with- 
out it,  cannot  impair  its  validity. 

In  Sale  v.  Dishman's  ex'ors,  3  Leigh  548, 
there  was  a  purchase  of  corn,  on  credit,  by 
Berryman  &  Dishman ;  and  the  terms  of 
the  contract  were  evidenced  by  a  covenant, 
signed  and  sealed  by  Sale,  and  by  Berryman 
alone,  in  the  name  of  the  firm  of  Berryman 
&  Dishman.  Dishman  having  died,  Berry- 
man, as  surviving  partner,  came  to  a  set- 
tlement with  Sale,  and  executed  his  bond 
for  the  balance  found  due ;  but  as  he  after- 
wards became  insolvent,  a  suit  in  chancery 
was  brought  by  Sale  against  Berryman  and 
the  executors  of  Dishman,  on  the  original 
contract.  The  bill  was  dismissed  on  the 
hearing,  by  the  chancellor;  but  this  court 
reversed  the  decree,  and  granted  the  relief 
prayed  for.  The  president  said,  '*It  is  ap- 
parent from  the  original  agreement,  signed 
by  Berryman  in  the  name  of  the  firm,  for 
the  purchase  of  the  corn  from  Sale,  that 
the  firm  was  looked  to  as  debtors  for  the 
amount.  It  is  natural  that  it  should  be  so, 
as  Dishman  lent  his  name,  to  give  credit  to 
the  firm.  The  contract  thus  signed,  and 
(by  mistake  of  received  principles,  which 
deny  the  right  of  one  partner  to  bind  an- 
other, at  law,  by  a  seal)  being  sealed  also, 
was  nevertheless  binding  in  equity  upon 
both  partners.'*  I  concur  in  these  remarks 
of  the  president.  Although  the  covenant 
executed  by  one  partner  imposes  no  obliga- 
tion, as  a  covenant   or   sealed    instrument, 


on  the  partner  who  did  not  sign  and  seal 
it,  and  therefore  cannot  be  sued  on  as  such, 
yet  the  covenant  or  sealed  instrument  of 
one  partner,  relating  to  a  matter  as  to 
which  he  had  a  right  to  contract  for  the 
company,  is  evidence  of  the  contract  of  the 
company,  and  that  contract  is  binding  on 
them  as  a  parol  contract ;  at  least  it  is  bind- 
ing in  equity.  How  far  it  may  be  evidence 
at  law  also,  where  there  is  no  technical  rea- 
son against  it,  I  do  not  deem  it  necessary 
now  to  decide.  Suppose,  however,  a  bond 
or  note  due  to  a  firm  be   fairly  trans- 

438  ferred,  for  valuable  consideration,  *by 
written    assignment   indorsed  on  the 

bond  or  note,  and  signed  and  sealed  by 
the  acting  partner;  what  technical  reason, 
even,  can  lie  given,  why  an  action  at  law 
may  not  be  brought  on  it  by  the  assignee? 
I  confess  I  am  unable  to  perceive  any. 
Such  a  case  would  not  come  within  the  in- 
fluence of  the  decision  in  Harrison  v.  Jack- 
son Ac,  7  T.  F.  207,  for  in  that  case  the 
plaintiff  declared  on  a  written  instrument 
as  the  covenant  of  all  the  partners,  when 
in  fact  it  was  scaled  by  one  only.  But  in 
the  case  supposed,  the  assignment  might 
be  stated  without  any  reference  to  the  seal. 

I  concur  in  the   decree    prepared   for  the 
court  by  my  brother  Brockenb rough. 

BKOCKJBNBROUGH,  J.,  pronounced  the 
decree  of  the  court  of  appeals. 

The  court  is  of  opinion  that  the  deed  ex- 
ecuted by  EMward  M'CuUough  to  his  trus- 
tees, bearing  date  the  2d  day  of  October 
1833,  is  not  fraudulent,  either  in  fact  or  in 
law :  that  although  one  partner  cannot  bind 
his  co-partner  by  deed,  so  as  to  make  it 
operative  at  law  as  a  deed,  yet  that  a  court 
of  equity,  which  regards  substance  rather 
than  form,  will  not  allow  an  assignment  of 
personal  goods,  which  would  be  otherwise 
lawful,  to  be  defeated  by  the  circumstance 
of  a  seal  being  annexed  to  it:  that  as  the^ 
said  M*Cullough  was  the  sole  managing* 
and  active  partner  of  the  firm  of  M'CuUough 
&  Gillespie,  the  other  partner  being  a  resi- 
dent of  another  state,  it  was  competent  for 
the  said  M'Cullough  to  sell  and  dispose  of, 
and  give  a  lien  on,  the  goods,  book  debts, 
credits,  and  all  the  other  chattels  of  the 
firm,  to  the  bona  fide  creditors  of  the  firm; 
that  as  the  purpose  of  the  deed  was  to  pro- 
vide for  certain  bona  fide  creditors  of  the 
firm,  as  well  as  for  individual  creditors  of 
the  said  Edward  M'Cullough,  although  the 
deed  does  not  devote  the  social  fund  exclu- 
sively to  the  social  creditors,  and  the  sep- 
arate fund  to  the  individual  creditors, 

439  yet  it  *will  be  proper  for  the   court, 
in     the     exercise    of    its    undoubted 

powers,  to  reform  the  deed  in  this  respect, 
by  throwing  each  class  of  creditors  upon 
its  own  fund,  and  thus  reach  the  justice  of 
the  case,  and  the  probable  intent  of  the 
grantor;  and  that  it  was  entirely  fair  and 
competent,  and  consistent  with  the  princi- 
ples of  law,  for  the  said  EM  ward  M'Cul- 
lough  to  prefer  one  creditor,  or  set  of 
creditors,  to  another. 

The  court  is  further  of  opinion  that  as 
the  said  M'CuUough's  tract  of  land,  con- 
veyed by  the  said  deed,  was  situated  in 
Lewis  county,  and  as  the  deed  was  not  re- 
corded in  that  county,  but  only  in  Harrison 
I  county,  it  was  not  binding  on  any  bona  fide 
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creditor  of  the  firm,  or  of  the  said  M'Cul- 
lough,  so  far  as  it  regards  the  said  tract  of 
land,  and  that  any  creditor  having  a  judg- 
meat  lien,  not  included  in  the  deed  and  not 
claiming  under  it,  but  asserting  his  title 
against  it,  will  be  entitled  to  be  paid  his 
debt  from  that  land,  in  preference  to  any 
creditors  provided  for  by  the  deed,  and 
claiming  under  it :  that  as  Shaw,  Tiffany  & 
Company,  individual  creditors  of  Edward 
M*Cullough,  had  obtained  a  judgment 
against  him  in  October  1833,  under  which, 
and  others,  he  was  taken  in  execution  and 
kept  in  jail  till  October  1834,  and  was  then 
discharged  from  custody  by  the  jailor,  by 
reason  of  the  failure  of  the  creditors  (at 
whose  suit  he  was  in  custody)  to  pay  the 
jail  fees;  and  as  the  said  plaintiffs  had 
then  the  capacity  to  sue  out  a  scire  facias 
to  have  a  new  execution  against  the  goods 
and  chattels  or  lands  and  tenements  of  the 
said  M*Cullough,  according  to  the  statute 
in  such  cape  made  and  provided,  they  were 
remitted  to  their  judgment  lien,  which 
bound  the  land  in  Lewis  county,  and  have 
a  right  to  be  satisfied  out  of  the  land,  or 
the  proceeds  thereof,  in  preference  to  any 
creditor  named  in  the  deed,  and  claiming 
under  it. 

The  court  is  further  of  opinion  that  the 
circuit  court  acted  with  entire  propriety 
in  relieving  the  trustees  from 
440  *the  execution  of  the  trust,  and  in 
taking  a  control  of  the  funds  for  the 
purpose  of  distribution  ;  but  that  the  court 
erred  in  vacating  the  deed,  and  in  dis- 
tributing the  funds  ratably  amongst  all  of 
the  creditors,  without  regard  to  the  prefer- 
ences established  by  the  deed. 

It  is  therefore  adjudged,  ordered  and  de- 
creed, that  the  decree  of  the  said  circuit 
court,  rendered  on  the  26th  day  of  May 
1835,  be  reversed  and  annuled,  and  that  the 
appellants  B.  S.  Klder  &  Sons,  A.  Hart  & 
Company,  A.  Groverman  &  Son,  Erskine, 
Eichelbergeff  &  Company,  R.  B  Spalding, 
and  Shaw,  Tiffany  &  Company,  recover 
from  the  appellee  Maxwell  Sommerville 
their  costs  in  this  court  expended.  And 
the  court  proceeding  to  render  such  decree 
as  the  said  court  ought  to  have  rendered,  it 
is  further  adjudged,  ordered  and  decreed, 
that  aft^r  paying  the  charges  and  expenses 
in  the  said  decree  mentioned,  including 
also  the  charge  of  the  commissioner  for  his 
report,  the  social  funds  of  M'Cullough  & 
Gillespie  under  the  control  of  the  court  be 
so  distributed  as  to  pay,  1st.  the  social 
creditors  of  the  first  class,  to  each  his  full 
debt,  interest,  and  costs  at  law,  in  the  order 
designated  by  the  deed,  if  sufficient  for 
that  purpose :  2d.  that  if  there  be  any  sur- 
plus of  the  said  social  funds  after  payment 
of  the  social  creditors  of  the  first  class,  it 
be  distributed  amongst  the  social  creditors 
of  the  second  class,  pro  rata.  That  the 
private  funds  of  Edward  M'Cullough,  ex- 
clusive of  the  proceeds  of  the  land  sold  in 
Lewis  county,  be  distributed,  1st.  to  the 
individual  creditors  of  the  first  class,  to 
each  his  full  debt,  interest,  and'  costs  at 
law,  in  the  order  in  which  they  are  named 
in  the  deed,  if  sufficient  for  that  purpose: 
2d.  that  if  there  be  any  surplus  of  the  said 
individual  funds  after  payment  of  the  in- 
dividual creditors  of  the   first    class,    it   be 


distributed  amongst  the  individual  creditors 
named  in  the  deed  who  are  to  take  pro  rata. 
And  last^,  that   as   to  the    proceeds  of  the 

land,  they  are  first  to  be  applied  to 
441      the   payment  of  *the    debt,   interest, 

and  costs  at  law,  of  the  appellants 
Shaw,  Tiffany  &  Company :  and  the  surplus 
thereof,  after  the  said  payment  to  Shaw, 
Tiffany  &  Company,  shall  be  paid,  1st.  to 
such  of  the  individual  preferred  creditors 
as  may  not  have  received  their  full  debt, 
interest  and  costs  at  law,  from  the  indi- 
vidual personal  fund  above  named ;  and 
2dly,  to  the  second  class  of  individual  cred- 
itors named  in  the  deed,  who  are  to.  receive 
pro  rata  shares  of  their  debt,  interest  and 
costs  at  law. 

And  it  is  further  adjudged,  ordered  and 
decreed,  that  each  party  pay  his  own  costs 
in  the  said  circuit  court :  and  this  cause  is 
remanded  to  the  said  circuit  court  of  Har- 
rison,  to  be  further  proceeded  in  according^ 
to  the  principles  of  this  decree. 
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Bscape  of  Slave— Action  asaliist  Sherifff-Declanitlon— 
Ocneral  Demarrer.— in  action  on  tbe  case,  by  the 
owner  of  a  slave  committed  to  jail  for  safekeep- 
in^r  nnder  tbe^4tb  section  of  tbe  act  passed  Febru- 
ary 25, 18^.  Supp.  to  Rev.  Code.  cb.  179.  asrainst  tbe 
sberiff  for  sufferinflr  tbe  slave  to  escape,  tbe  dec- 
laration omits  to  state  tbe  name  of  tbe  justice 
who  issued  tbe  warrant  of  commitment:  Hklj). 
tbe  objection  is  not  available  on  sreneral  demar- 
rer. 

Same— Same— Warrant— Suffficleocy  off.— In  sucb  ac- 
tion, tbe  w^arrant  offered  in  evidence  is  not  under 
tbe  seal  of  tbe  justice,  tbouffb  signed  by  bim,  and 
it  does  not  set  out  tbe  opinion  of  tbe  justice  that 
tbe  slave  miffbt  be  confined  in  jail  without  public 
inconvenience:  Held,  tbe  warrant  is  nevertheless 
sufbcient,  and  was  properly  admitted  as  evidence 
on  the  trial. 

Same— Same— Variance  between  Declaration  and  War* 
rant.— In  such  action,  tbe  declaration  charges  tbe 
escape  of  a  slave  named  Bill:  tbe  warrant  of  tbe 
justice  is  for  the  commitment  of  a  slave  called 
William  Lee:  Heu),  tbe  variance  is  immaterial. 

Same-Same-Verdlct.- In  sucb  action,  tbe  verdict 
for  plaintiff  need  not  find  expressly  that  the  slave 
escaped  with  the  consent  or  tbrouirb  the  neffll- 
irence  of  defendant 

Action  on  the  case  in  the  circuit  supe- 
riour  court  of  law  and  chancery  for  Ohio 
county,  by  Griffith  against  Burley  sheriff 
of  the  said  county,  for  suffering  the  escape 
of  a  slave  belonging  to  plaintiff.  The 
action  was  founded  on  the  4th  section  of 
the  statute  passed  February  25th  1824, 
Supp.  Ko  Rev.  Code,  ch.  179,  p.  237.*  The 
declaration  contained  four  counts. 
443  The  first  count  charged  *that  the 
plaintiff,  on  &c.  was  possessed  of  a 
certain  slave  named  Bill,  of  great  value 
&c.  and  that,  by  virtue  of  a  certain  precept, 
commonly  called  a  warrant  of  commitment, 
under  the  hand  of  one ,  then   and  there 


♦This  section  provides.  "That  whenever  the  mas- 
ter or  owner  of  any  slave  shall  desire  to  confine  bim 
in  the  jail  of  any  county  or  corporation  within  this 
commonwealth,  it  shall  be  lawful  for  any  justice  of 
the  peace  in  such  county  or  corporation,  upon  the 
application  ot  such  master  or  owner  or  his  airent.  to 
?rant  a  warrant  to  the  jailor,  authorizing  bim  to 
receive  such  slave  into  his  custody  and  to  confine 
bim  in  said  jail;  provided  sucb  justice  be  of  opinion 
that  sucb  slave  may  be  so  confined  without  public 
Inconvenience:  It  shall  tbereui>on  be  lawful  for  the 
jailor  to  receive  such  person  Into  bis  custody,  and 
to  keep  him  In  the  jail  aforesaid,  until  he  shall  be 
released  by  lawful  authority  from  bis  master  or 
owner,  or  until  the  public  convenience  shall  require 
bis  dlscbar^re."- Note  in  Oriffiual  Edition. 
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being  a  justice  of  the  peace  for  the  county 
of  Ohio,  the  said  slave  was  arrested,  and 
committed  to  the  jail  of  the  said  county, 
and  to  the  custody  of  the  defendant,  then 
and  there  being  the  sheriff  of  the  said 
county,  and  by  force  of  such  arrest  and 
commitment,  the  said  slave  then  and  there 
was  in  the  legal  care  and  custody  of  the 
defendant  as  sheriff  aforesaid,  and  so 
continued  until  &c.  when  the  said  defend- 
ant, of  his  own  mere  negligence,  suffered 
the  said  slave  to  escape  and  go  at  large, 
without  the  consent  and  against  the  will  of 
the  plaintiff,  whereby  the  said  slave  became 
totally  lost  to  the  plaintiff.  The  second 
count  stated  the  commitment  of  the  slave 
in  the  same  manner  as  the  first;  and  then 
charged  that  he  remained  in  the  custody 
of  defendant  until  &c.  when  he  escaped, 
and  thenceforward  had  been  at  large  and 
out  of  custody,  without  the  license  and 
against  the  will  of  the  plaintiff;  and  that 
the  defendant  did  not  make  immediate  pur- 
suit for  the  purpose  of  retaking  the  said 
slave,  but  wholly  neglected  and  refused  to 
do  so,  whereby  the  slave  was  totally  lost  to 
the  plaintiff.  The  third  count,  after  stat- 
ing the  commitment  of  the  slave  in  terms 
similar  to  the  first,  charged  that  the  defend- 
ant, without  the  license  and  against  the 
will  of  the  plaintiff,  suffered  the  said 
slave  to  escape  and  go  at  large,  whereby  he 
was  totally  lost  to  the  plaintiff.  The  fourth 
count,  after  stating  that  the  slave  was  com- 
mitted by  consent  of  the  plaintiff  and  by 
virtue  of  a  certain  warrant  &c.  charged 
that  he  remained  in  custody  of  defendant 
as  sheriff,  until  &c.  when  the  said  slave, 
without  the  license  and  against  the  will  of 
the  plaintiff,  escaped ;  and  that  the  said 
slave  might  have  been  retaken  by  making 
immediate  pursuit,  yet  the  defendant  did 
not  make  such  immediate  pursuit,  but 
444  wholly  neglected  and  *refused  so  to 
do,  whereby  the  said  slave  was  wholly 
lost  to  the  plaintiff. 

The  defendant  put  in  a  general  demurrer 
to  the  declaration;  which  was  overruled. 
He  then  pleaded  not  guilty,  and  issue  was 
joined  on  the  plea;  and  a  jury  being  im- 
paneled to  try  the  issue,  found  a  verdict 
for  the  plaintiff  for  300 dollars  damages;  on 
which  th^  court  rendered  judgment  accord- 
ingly. 

The  defendant  filed  a  bill  of  exceptions 
stating,  that  at  the  trial  *4he  plaintiff 
offered  in  evidence  to  the  jury  a  paper  pur- 
porting to  be  a  warrant  from  George  Dulty, 
a  justice  of  the  peace  for  Ohio  county, 
commanding  the  keeper  of  the  jail  of  said 
county  to  receive  and  commit  to  his  prison 
the  negro  slave  in  the  declaration  men- 
tioned, which  paper  or  warrant  is  in  the 
words  and  figures  following,  to  wit:  *Virga. 
Ohio  county,  set.  To  P.  W.  Kennedy, 
const,  and  to  the  keeper  of  the  jail  of  said 
county.  Whereas  Luke  Griffith  of  said 
county  hath  complained  before  me,  that  his 
negro  man  slave  William  Lee  is  now  going 
about  frequently  from  place  to  place,  with- 
out his  leave,  and  that  he  the  said  Griffith 
now  entertains  fears  that  he  the  said  Wm. 
will  leave  him  and  depart  the  common- 
wealth, without  he  is  confined;  and  the 
said  Griffith  has  applied  to  me  to  commit 
him  the  said  slave  to  the  jail  of  said  county 


for  safekeeping:  These  are  to  authorize 
you  the  said  jailor  to  receive  the  body  of 
the  said  negro  slave  William  into  your  jail 
and  safe  custody,  and  him  there  safely 
keep,  until  said  Griffith  may  demand  him, 
or  he  be  otherwise  discharged  by  due  course 
of  law.  Jan'yS,  1834.  (Signed)  Geo.  Dulty.' 
— And  it  being  admitted  by  the  parties  that 
said  Burley  was  not  the  jailor  in  fact,  but 
only  such,  as  being  the  then  high  sheriff 
of  said  county,  and  that  one  George  Caruth- 
ers  was  in  fact  the  jailor  at  the  time 
said  negro  slave  was  committed  and  impris- 
oned, and  at  the  time  of  his  supposed  es- 
cape, the  defendant  objected  to  the  said 
paper  or  warrant  going  in  evidence  to 

445  the  jury,  not  *on)y    because   the  said 
supposed  warrant  is  not  under  the  seal 

of  said  justice,  but  also  because  it  does  not 
shew  that  the  said  Dulty,  who  signed  and 
granted  the  warrant,  was  of  opinion  that 
the  said  negro  slave  miglj^t  have  been  con- 
fined, at  the  time,  in  the  jail  of  said  county, 
without  public  inconvenience.  But  the 
court  admitted  the  said  warrant  to  go  in 
evidence  to  the  jury ;  to  which  admission 
the  defendant  excepts  &c.'* 

On  the  petition  of  Burley,  a  supersedeas 
was  awarded  to  the  judgment. 

Jacob,  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 

BROCKENBROUGH,  J.  The  defendant 
in  error,  Luke  Griffith  of  the  county  of 
Ohio,  having  apprehensions  that  his  slave 
William  Lee  would  leave  him  and  depart 
the  commonwealth,  applied  to  a  justice 
of  the  peace  for  a  warrant  to  commit  him  to 
the  jail  of  the  county,  under  the  act  of  as- 
sembly concerning  servants  and  slaves, 
passed  the  25th  of  February  1824  (Supple- 
ment to  Rev.  Code,  ch.  179,  I  4,  p.  237). 
The  act  declares  that  whenever  the  owner 
or  master  of  a  slave  shall  desire  to  confine 
him  in  the  jail  of  any  county  &c.  it  shall 
be  lawful  for  any  justice  of  the  peace  in 
such  county  &c.  upon  the  application  of 
such  master  or  owner,  to  grant  a  warrant 
to  the  jailor,  authorizing  him  to  receive 
such  slave  into  his  custody,  and  to  confine 
him  in  said  jail,  provided  such  justice  shall 
be  of  opinion  that  such  slive  may  t>e  so 
confined  without  public  inconvenience :  and 
that  it  shall  be  thereupon  lawful  for  the 
jailor  to  receive  the  slavie  into  his  custody, 
and  to  keep  him  until  released  by  the 
master,  or  until  public  convenience  shall 
require  his  discharge.  The  magistrate  is- 
sued the  warrant,  and  set  forth  the  cause 
of  commitment,  but  did  not  insert  in  it  his 
opinion  that  the  slave  might  be  so  confined 
without   public   inconvenience.     The 

446  warrant  *was  signed   by    the    magis- 
trate, but  was  not  sealed.     The  slave 

was  committed,  and  shortly  after  escaped 
from  the  jail. 

Griffith  then  instituted  his  action  on  the 
case  against  Burley,  sheriff  of  the  county, 
for  the  escape.  The  declaration  charges 
both  a  voluntary  and  negligent  escape  in 
different  counts,  and  also  charges  the  de- 
fendant with  the  failure  to  make  immediate 
pursuit  for  the  purpose  of  retaking  the 
slave.  The  defendant  filed  a  general  de- 
murrer to  the  declaration,  which  was  over- 
ruled :  he  also  pleaded  the  general  issue ; 
there    was  a  trial  by  a  jury,  who  assessed 
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ttie  plaintiff's  damages  to  300  dollars,  and 
a  judgment  was  rendered.  At  the  trial, 
the  defendant  filed  a  bill  of  exceptions  to 
the  opinion  of  the  court  admitting  the 
warrant  to  be  given  in  evidence  against 
him. 

Several  objections  have  been  made  to  the 
judgment,  which  will  now  be  noticed. 

The  objection  to  the  declaration  raised 
by  the  demurrer  is,  that  the  name  of  the 
justice  who  issued  the  warrant  is  not  given 
in  either  count.  To  this  it  has  been  prop- 
erly answered,  that  the  warrant  is  only 
inducement  to  the  action,  and  need  not  be 
set  out  with  particularity.  It  is  moreover 
clear  that  the  omission  of  the  name  of  the 
justice  in  the  recital  of  the  warrant,  is  not 
so  essential  to  the  action,  as  that  judgment 
cannot  be  given  according  to  law  and  the 
very  right  of  the  cause;  it  should  therefore 
have  been  specially  alleged  as  a  cause  of 
demurrer.  It  is  an  objection  of  mere  form, 
having  no  substance  in  it. 

Several  objections  are  made  to  the  war- 
rant going  in  evidence  to  the  jury.  The 
first  is,  that  the  declaration  charges  that  a 
slave  named  Bill  was  committed  to  the  jail, 
whereas  the  warrant  is  against  one  named 
William  Lee.  This  frivolous  objection  was 
not  made  at  the  trial ;  on  the  contrary,  the 
defendant's  bill  of  exceptions  states  that 
the  plaintiff  offered  in  evidence  a 
447  warrant  commanding  *the  keeper  of 
the  jail  to  receive  into  his  custody  the 
negro  slave  in  the  declaration  mentioned ; 
thus  admitting  that  the  slave  mentioned 
in  the  declaration,  and  that  in  the  warrant, 
was  the  same  slave:  and  the  jury  were  en- 
tirely competent  to  decide  on  the  identity. 
The  next  objection  is,  that  the  warrant 
does  not  set  out  the  opinion  of  the  justice 
that  the  slave  might  be  confined  in  jail 
without  public  inconvenience.  The  act 
does  not  require  it.  The  proviso  is  merely 
directory  to  the  magistrate.  If  he  thinks 
that  the  jail  is  too  full  of  debtors  or  crimi- 
nals, or  that  it  is  otherwise  inconvenient 
to  the  public  to  authorize  masters  to  place 
their  slaves  there  for  safekeepinCf  he  will 
not  issue  the  warrant;  otherwise,  he  may 
issue  it.  But  there  is  no  occasion  for 
stufiing  the  warrant  with  that  irrelevant 
matter.  The  third  objection  to  the  war- 
rant's going  in  evidence  is,  that  it  is  not 
under  the  seal  of  the  justice.  This  is  the 
most  formidable  objection,  because  most 
of  the  elementary  writers  lay  down  the  po- 
sition that  the  warrant  ought  to  be  under 
the  hand  and  seal  of  the  justice.  4  Black. 
Com.  290.  But  yet  it  has  been  decided 
that  it  is  sufficient  if  it  be  in  writing  and 
signed  by  him,  unless  a  seal  is  expressly 
required  by  a  particular  act  of  parliament. 
Willes'  Rep.  411.  And  Buller,  in  his  Nisi 
Prius,  p.  83,  says,  that  ** warrant,  ex  vi 
termini,  means  only  an  authority;  there- 
fore a  warrant  under  the  hand  of  the  justice 
is  sufficient,  without  being  under  seal, 
unless  particularly  required  by  act  of  par- 
liament:" and  refers  to  Padfield  v.  Cabbel 
et  al.,  16  A  17  Geo.  2,  in  C.  B.  This  ap- 
pears to  be  sound  doctrine ;  and  if  it  is  true 
when  applied  to  a  warrant  in  a  criminal 
case,  which  commands,  how  much  more 
reasonable  is  it  in  case  of  a  warrant  which 
merely    authorizes  the    jailor  to  receive  the 


person  sent  to  him.  If  the  warrant  had  not 
been  strictly  legal,  a  question  might  have 
arisen  whether  the  defendant  could  have 
objected  to  it,  the  jailer  having  received 
the    slave    under   its    authority.    To 

448  meet  this  view  *of  the  case,  the  de- 
fendant stated  in  his  bill  of  excep- 
tions that  Burley  was  not  the  jailor  in  fact, 
but  ^nly  such,  as  being  the  high  sheriff; 
aqd  that  one  George  Carntbera  was  the 
jailor  in  fact,  who  received  the  slave,  and 
was  jailor  at  the  time  of  the  escape.  It  is 
contended  on  the  one  side,  that  if  the  war- 
rant was  not  lawful,  the  sheriff  was  not 
liable,  but  only  Caruthers  personally  as 
bailee.  On  the  other  hand,  it  is  argued 
that  as  the  jailor  is  only  the  deputy  of  the 
sheriff,  the  latter  is  liable  for  the  miscon- 
duct of  his  agent  in  acting  under  an  unlaw- 
ful authority.  It  is  not  necessary  to  decide 
this  question,  as  it  does  not  arise. 

The  last  objection  is  to  the  sufficiency  of 
the  verdict.  It  is  supposed  that  this  case 
comes  within  the  meaning  of  the  act  in  1 
Rev.  Code,  ch.  136,  i  3,  p.  550,  and  that 
the  jury  should  expressly  find  that  the  pris- 
oner escaped  with  the  consent  or  through 
the  negligence  of  the  officer.  In  the  case 
of  Hooe  V.  Tebbs,  1  Munf.  501,  one  of  the 
court  thought  that  in  an  action  on  th^  case, 
where  the  plaintiff  charged  that  the  pris- 
oner escaped  by  negligence  and  by  permis- 
sion, a  general  verdict  of  guilty  .  was  equal 
to  an  express  finding  of  the  charges  laid  in 
the  declaration ;  but  the  other  two  judges 
thought  that  the  words  of  the  act  were  un- 
ambiguous, and  that  the  jury  must  find 
those  facts.  That  law  applies  only  to 
debtors  confined  under  execution,  and  does 
not  extend  to  such  a  case  as  this,  in  terms ; 
nor  should  it  be  made  to  embrace  it  by  im- 
plication, as  it  is  very  clear  that  the  escape 
of  the  slave  either  by  negligence  or  permis- 
sion, was  the  very  matter  in  controversy 
before  the  jury,  and  by  their  verdict  they 
affirm  that  fact.  The  judgment  should  be 
affirmed. 

The  other  judges  concurring,  judgment 
affirmed.  

449  *Doe  on  Demise  of  See  v.  Craigen. 

Aaffust,  1880,  Lewisborg-. 

Wills -Construction— Estate  Tall.*— Testalor  devises 
to  his  daoffbter  P.  C.  the  upper  balf  of  bis  planta- 
tion, but  sbould  sbe  die  witbout  beirs  of  ber  own 
body,  tben  tbe  said  balf  of  tbe  plantation  to  be 
divided  between  tbe  son  in  law  and  tbe  son  of  tbe 
testator:  Held.  P.  C.  took  by  tbe  will  an  estate 
tail  in  tbe  land  devised  to  her.  which  the  statute 
for  abolisbinfiT  entails  converted  into  a  fee  simple, 
and  barred  tbe  contingent  remainder  limited  on 
tbe  estate  tail. 

George  See,  late  of  Hardy  county,  by  his 
last  will  and  testament,  dated  September 
3,  1803,  and  recorded  June  11,  1811,  made 
the  following  devise  (among  others):  **I 
give  and  bequeath  to  my  daughter  Phoebe 
Couchman  the  upper  half  of  my  plantation, 
to  be  equally  divided  between  her  and  John 
Craigen  as  to  quality  and  quantity;  but 
should  my  said  daughter  die  without  heirs 
of  her  own  body,  it  is  then  my  will  and 
desire  that  said  half  of  my  plantation  should 


*Wllls— Construction- Estate  Tall.— The  principal 
case  was  cited  with  approval  in  Tinsley  v.  Jones,  IS 
Gratt.  289.  295.  297,  299.  ana  foot-note:  Rood  ▼.  Haden, 
82  Va.  597:  foot-note  to  Callis  v.  Kemp.  II  Gratt.  78: 
footnote  to  Tate  v.  Tally,  8  Call  SM. 
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be  divided  between  my  son  in  law  John 
Craigen  and  my  son  Adam  See." 

Phoebe  Couchman  entered  tipon  the  land 
devised  to  her  by  the  will  of  the  testator, 
and  held  it  until  her  death.  She  died  in 
the  year  1832,  without  any  child  or  descend- 
ant living  at  the  time  of  her  death,  having 
first  duly  made  and  published  her  last  will 
and  testament,  by  which  she  devised 
the  land  given  her  by  the  will  of  George 
See  deceased,  to  Adeline  Louisa  Craigen, 
in  fee  simple,  if  she  had  right  to  devise 
the  same.  Adeline  Louisa  Craigen  en- 
tered into  the  land  so  devised  to  her, 
and  held  possession  by  virtue  of  that  devise. 

In  May  1833,  John  Doe,  lessee  of  Adam 
See  (to  whom  a  moiety  of  the  land  was  de- 
vised by  the  will  of  George  See,  in  case 
Phoebe  Couchman  should  die  without  heirs 
of  her  body)  brought  an  action  of  eject- 
ment in  the  circuit  superiour  court  of  law 
and  chancery  for  Hardy  county,  against 
Adeline  Louisa  Craigen,  for  an  undi- 

450  vided  *moiety  of    the  land  which  had 
been  devised  as  aforesaid   to   Phoebe 

Couchman.  By  a  case  agreed  between  the 
parties  in  that  action,  the  will  of  George 
See  was  found  in  haec  verba,  and  the  sev- 
eral facts  above  mentioned  were  also 
stated  and  agreed.  Upon  this  case  agreed, 
the  question  of  titl^  was  referred  to  the  de- 
cision of  the  court? 

The  circuit  court  decided  that  the  law, 
upon  the  case  agreed,  was  for  the  defend- 
ant, and  rendered  judgment  accordingly. 
To  which  judgment  a  supersedeas  was  al- 
lowed. 

P.  Williams  junior  and  the  attorney  gen- 
eral, for  plaintifF  in  error. 

Samuels,  for  defendant  in  error. 

CARR,  J.  In  spite  of  the  ingenious  argu- 
ment of  the  counsel  for  the  plaintiff  in 
error,  I  am  of  opinion,  that  according  to 
the  spirit  and  meaning  of  the  law,  and  the 
clear  and  uniform  course  of  our  decisions, 
the  estate  given  to  Phoebe  Couchman  was 
a  fee  tail,  changed  by  our  act  into  a  fee 
simple,  and  the  devise  over  void. 

CABELL,  J.  I  think  the  case  a  very 
plain  one,  and  that  the  judgment  ought  to 
be    affirmed. 

BROOKE,  J.  I  refer  to  my  opinion  in 
the  case  of  Bramble  v.  Billups,  4  Leigh 
98-101,  for  my  construction  of  the  act  of 
1785,  dispensing  with  words  of  inheritance 
or  perpetuity,  to  pass  an  estate  of  inherit- 
ance. I  still  think  (as  I  said  in  that  case) 
that  the  act  of  1785  can  only  apply  to  cases 
in  which  an  estate  is  given  either  without 
words  restricting  it  to  a  life  estate,  or  words 
of  inheritance,  and  in  which,  by  its  applica- 
tion, the  rules  of  construction  **as  the  law 
aforetime  was,"  in  respect  to  estates  tail 
and  executory  devises,  applied  to  the  words 
in    the     deed    or    will,  will    not    be 

451  affected.     I    ^concur    in    the  opinion 
that  the   judgment   must  be  affirmed. 

TUCKER*  P.  This  is  a  question  upon  a 
clause  of  the  will  of  George  See,  dated  in 
1803,  in  the  following  words:  **I  give  and 
bequeath  to  my  daughter  Phoebe  Couchman 
the  upper  half  of  my  plantation,  to  be 
equally  divided  between  her  and  John 
Craigen  ;  but  should  my  said  daughter  die 
without  heirs  of  her  own  body,"  then 
over.    There  are  other    provisions    of   the 


will,  which  are  strongly  relied  on  as  de- 
monstrative of  the  testator's  intention ;  but 
they  are  entirely  unimportant  in  the  view 
of  the  case  which  I  shall  take. 

This  court  has,  by  its  various  decisions, 
at  length  placed  beyond  further  dispute  a 
point  which  has  been  most  earnestly  debated 
on  various  occasions.  It  has  been  con- 
tended, that  when  a  question  arises 
whether  an  estate  tail  is  created  by  the 
language  of  the  testator,  which  is  converted 
into  a  fee  by  the  statute,  the  act  of  1785, 
dispensing  with  words  of  inheritance  in 
the  creation  of  an  estate  in  fee  simple,  may 
-be  resorted  to,  to  enlarge  the  estate  of  the 
first  taker  into  a  fee,  and  thereby  avoid  the 
consequences  which  ensue  if  the  words  of 
limitation  to  him  are  construed  to  give  only 
a  life  estate.  Thus  in  the  case  at  bar,  the 
limitation  is  to  Phoebe  Couchman,  without 
superadded  words  of  inheritance ;  and  then 
it  is  provided  that  if  she  dies  without  heirs 
of  her  body,  the  estate  shall  go  over.  Here 
the  words  "if  she  dies  without  heirs  of  her 
body"  do  not  amount  to  a  devise  to  the 
heirs  of  her  body,  after  the  determination 
of  her  estate  for  life,  and  the  consequence 
would  be  that  if  she  takes  but  an  estate  for 
life,  her  issue  can  never  take  anything. 
The  law  of  England  would  therefore  con- 
strue this  clearly  an  estate  tail.  But  if, 
under  our  law,  you  consider  Phoebe  as  tak- 
ing a  fee  by  the  operation  of  the  act  of 
1785,  then  there  is  a  good  devise  to  her 
of  the  fee,  with  a  limitation  over 
452  *upon  her  dying  without  heirs  of  the 
body,  by  way  of  executory  devise; 
and  thus  the  whole  line  of  her  descendants 
will  take  according  to  the  manifest  general 
intent,  without  the  necessity  of  creating 
an  estate  tail. 

This  use  of  the  statute  has  been  at- 
tempted in  many  cases,  but  has  been  as 
repeatedly  overruled.  I  have  struggled  for 
it  myself  in  more  than  one  case,  but  have 
found  myself  in  the  woful  minority  of  one. 
I  must  therefore  surrender ;  and  in  doing 
so,  I  must  pronounce  against  the  effect  of 
the  statute  in  this  case.  The  cases  in 
which  the  question  as  to  the  act  of  1785 
has  been  discussed,  are  Ball  v.  Payne,  6 
Rand.  73,  Jiggetts  and  wife  v.  Davis,  1 
Leigh  368  (in  which  the  act  of  1785  re- 
ceived some  countenance).  Bramble  v.  Bill- 
ups, 4  Leigh  90,  Bells  v.  Gillespie,  5  Rand. 
273  (where  judge  Green  leaned  to  its  oper- 
ation), Goodrich  v.  Harding  et  al.,  3  Rand. 
280  (where  the  question  was  waived),  and 
Thomason  v.  Andersons,  4  Leigh  118. 
From  an  examination  of  these  cases,  it  will 
be  found  that  the  question  is  expressly  de- 
cided against  the  statute  in  Ball  v.  Payne, 
and  that  the  case  of  Bramble  v.  Billups  rec- 
ognizes the  principles  of  that  decision  in 
extenso.  I  can  no  longer  undertake  to  con- 
trovert it. 

If,  then,  the  express  words  give  Phoebe 
Couchman  only  an  estate  for  life,  it  must 
be  enlarged  into  a  fee  tail,  according  to 
the  general  intent,  as  her  issue  would  be 
otherwise  unprovided  for,  since  the  words 
**if  she  die  without  heirs  of  her  body" 
cannot  operate  as  a  remainder  over  to  the 
issue.  The  authorities  upon  this  subject 
are  numerous.  I  shall  only  cite  1  P.  Wms. 
54,    754;  1  Burr.  38;  2    Wils.    323;    Doc    v. 
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Applin,  4  T.  R.  82.  In  this  last  case  the 
devise  was  to  A.  for  life,  without  impeach- 
ment &c.  remainder  to  his  eldest  son  and 
his  heirs,  and  in  default  of  issue  male  of 
A.  remainder  over.  A.  took  a  remainder 
in  tail.  In  our  courts,  Tate  v.  Tally,  3  Call 
354,  Hill  V.  Burrow,  3  Call  342,  Bldridge 
Ac.  V.  Fisher,  1  Hen.  &  Munf.  559, 
453  are  strong  *authorities  to  shew  that 
if  the  first  words  gave  Phoebe  but  an 
estate  for  life,  the  subsequent  words,  of 
necessity,  to  effectuate  the  general  intent, 
enlarged  the  estate  into  a  fee  tail.  In  this 
view  of  the  case,  too,  it  is  clear  that  the 
case  of  Doe  v.  Webber,  cited  by  counsel 
from  1  Barn.  &  Aid.  713,  has  no  applica- 
tion, since  there  the  first  taker  took  an 
estate  of  inheritance  by  the  express  provi- 
sion of  the  will,  and  the  other  words  might 
well  be  construed  to  constitute  a  contin- 
gency upon  which  the  estate  was  to  go 
over,  and  thus  create    an  executory  devise. 

For  these  reasons  I  am  of  opinion  to  afiSrm 
the  judgment. 

BROCKEJNBROUGH,  J.  I  concur  in 
affirming  the  judgment. 

Judgment  affirmed. 


454 


*Yeager  v.  Carpenter  and  Others. 

Aufimst.  1886,  Lewisburff. 
(Absent  Bbookb,  J.) 


Public  Roads —Execution  of  Irregular  Order  by  Sur- 
veyor.*—The  county  courts  having'  Jurisdiction  to 
establish  and  maintain  public  roads  in  their  re- 
spective counties,  a  surveyor  is  justified  in  exe- 
cutinff  an  or^er  of  the  county  court  requiring 
him  to  open  a  road,  though  such  order  be  irregu- 
larly made. 

Trespass— Plea  of  Juttlflcatlon— Cam  at  Bar— In  tres- 
pass for  breaking  and  entering  plaintlfiF's  close, 
defendant  pleads,  that  the  county  court  made  an 
order  requiring  him,  as  surveyor  of  a  highway,  to 
open  that  part  of  the  road  from  the  mouth  of  a 
certain  lane  to  J.  T.'s,  to  intersect  the  road  where 
It  formerly  did,  and  that  In  the  execution  of  that 
order,  he  committed  the  supposed  trespasses  In 
the  declaration  mentioned,  as  he  lawfully  might: 
plaintiff  replies,  that  the  land  whereon  defendant 
committed  the  trespasses  was  not,  at  the  time 
»when  Ac.  a  public  road  or  highway,  either  by  an 
order  of  the  county  court,  or  long  usag'e:  on 
general  demurrer  to  the  replication.  Held,  the 
plea  Is  g'ood.  and  the  replication  naught. 

Action  of  trespass,  in  the  circuit  supe- 
riour  court  of  Randolph  county,  by  Solomon 
Yeager  against  Solomon  Carpenter  and 
eleven  others,  for  breaking  and  entering  the 
plaintiff's  close.  The  defendants  pleaded 
the  general  issue,  and  also  filed  three 
special  pleas,  of  which  it  is  only  material 
to  notice  the  third.  That  plea  alleged  that 
the  county  court  of  Randolph,  on  the  23rd 
of  June  1834,  ordered  that  the  defendant 
Solomon    Carpenter,    surveyor  of  the  high- 


*ninisterlal   Officers  —  Bxecutlon   of    an    Erroneous 

Order.— A  sheriff  or  other  officer  executing  the  proc- 
ess of  carrying'  Into  effect  the  orders  of  a  court  Is 
protected  from  all  consequences,  however  Irreg-ular 
or  erroneous  the  proceedings,  provided  only  that 
the  court  had  jurisdiction  of  the  matter.  This 
proposition  Is  sanctioned  by  the  unbroken  series  of 
authority,  ancient  and  modern.  Price  v.  Holland. 
1  Pat.  &  H.  2V8.  299,  citing,  among  others,  the  prin- 
cipal case  as  authority. 

Illegal  Order -How  Injured  Person,  Not  a  Party,  Re- 
drcssed.— Where  an  illegal  order  Is  made  which  Is 
Injurious  to  one  who  is  not  a  party  to  the  record,  he 
cannot  sue  out  a  supersedeas  or  writ  of  error,  or 
obtain  an  appeal,  but  he  has  a  rig-ht  at  a  subsequent 
term  of  the  court  to  move  to  set  aside  such  order. 
To  this  effect,  see  the  principal  case  cited  In  Con- 
rad V.  County  of  Lewis.  10  W.  Va.  789;  Lance  v. 
McCoy.  84  W.  Va.  419.  12  S.  E.  Rep.  729. 


way  from  the  t^ewis  county  line  to  the 
mouth  of  the  lane  opposite  where  Eve 
Yeager  formerly  lived,  do  open  that  part 
of  the  road  from  the  mouth  of  the  lane  to 
Jacob  Teeter's,  to  intersect  the  road  where 
it  formerly  did ;  and  that  in  pursuance  and 
under  the  authority  ot  the  said  order  of 
said  court,  the  said  Solomon  Carpenter  as 
surveyor  aforesaid,  and  the  other  defend- 
ants being  male  labouring  persons  residing 
within  the  precinct  of  the  said  Carpenter, 
and  duly  required  by  him  to  attend  for 

455  the   purpose  of    opening  the  *part  of 
the   road    in   the  said  order  specified 

and  required  to  be  opened,  did  proceed  to 
open  the  same,  and  in  doing  so,  necessarily 
committed  the  several  supposed  trespasses 
in  the  declaration  mentioned,  under  au- 
thority of  and  in  obedience  to  the  said  order 
of  said  court,  as  they  lawfully  might  for 
the  cause  aforesaid.  To  this  third  plea  the 
plaintiff  replied,  that  the  land  whereon  the 
defendants  committed  the  trespasses  in 
the  declaration  and  plea  mentioned,  was  not, 
at  the  said  time  when  &c.  a  public  road  or 
highway  in  said  county,  either  by  an  order 
of  said  county  court,  or  long  usage.  The 
defendants  demurred  generally  to  the  rep- 
lication, and  the  plaintiff  joined  in  the 
demurrer.  The  court  sustained  the  demur- 
rer, and  gave  judgment  for  the  defendants; 
to  which  judgment  a  supersedeas  was  al- 
lowed. 

P.  Harrison,  for  plaintiff  in  error. 

6.  H.  Lee,  for  defendants  in  error. 

CARR,  J.  I  have  always  held  it  among 
the  oldest  and  best  settled  principles  of 
law,  that  a  sheriff  or  other  ofiicer,  executing 
the  process  or  carrying  into  effect  the  orders- 
of  a  court,  was  protected  from  all  conse- 
quences, however  irregular  and  erroneous 
was  the  proceeding ;  provided  only  that  the 
court  had  jurisdiction  of  the  matter.  And 
this  principle  I  have  considered  absolutely 
necessary  for  the  furtherance  of  justice, 
and  the  order  and  well  being  of  society.  In 
the  Case  of  the  Marshalsea,  10  Rep.  76,  a.» 
lord  Coke  says,  *'A  difference  was  taken 
when  a  court  has  jurisdiction  of  the  cause, 
and  proceeds  inverso  ordine,  or  errone- 
ously, there  the  party  who  sues,  or  the 
officer  or  minister  of  the  court,  who  executes 
the  precept  or  process  of  the  court,  no  ac- 
tion lies  against  them.  But  when  the  court 
has  not  jurisdiction  of  the  cause,  there 
the  whole  proceeding  is  coram  non  judice» 
and  actions  will  lie,'*  &c.  Under  this  au- 
thority, I  hold  the   third  plea  of  the 

456  defendants    *a  good   defence,  and  the 
replication    naught;      and     am     for 

affirming  the  judgment. 

TUCKER,  P.  The  first  question  in  this 
case  is  whether  the  third  plea  of  the  de- 
fendants is  good  in  substance.  The  action 
is  trespass  against  the  overseer  of  the 
road,  for  opening  a  road  through  the  plain- 
tiff's land.  The  overseer  pleads  that  he 
the  defendant  was,  by  the  county  court  of 
Randolph,  in  which  county  the  land  lies, 
ordered,  as  the  surveyor  of  the  highway 
from  the  Lewis  county  line  to  the  mouth  of 
the  lane  opposite  where  Eve  Yeager  for- 
merly lived,  to  open  that  part  of  the  road 
from  the  mouth  of  the  lane  to  Jacob 
Teeter's,  to  intersect  the  road  where  it 
formerly  did ;  and  that  in    the  execution  of 
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the  said  order,  he  necessarily  committed  the 
several  supposed  trespasses  in  the  declara- 
tion mentioned,  under  the  authority  of  and 
in  obedience  to  the  order  of  the  said  court, 
as  he  lawfully  might.  This  plea  appears 
to  me  to  be  good.  The  county  courts  are 
invested  with  jurisdiction  over  the  roads  of 
their  respective  counties-,  and  having  that 
jurisdiction,  their  officer  or  minister  (the 
overseer)  must  obey  their  order,  and  is  not 
entitled  to  question  either  the  judiciousness 
•or  the  regularity  of  the  exercise  of  their 
power.  The  numerous  authorities  referred 
to  by  the  counsel  for  the  defendants  in  error 
prove  this.  A  part  of  them  may  be  men- 
tioned here.  6  Rep.  54,  a. ;  Doug.  671 ; 
2  Black.  Rep.  1195 ;  6  T.  R.  245.  The  cases 
cited  on  the  part  of  the  plaintiff  in  error 
appears  to  me  inapplicable.  In  the  case  of 
Davison  et  al.  v.  Gill,  1  East  64,  A.  sued 
B.  for  trespass.  B.  pleaded  a  justification 
tinder  a  footway  immemorially  used  as  a 
public  road.  The  road,  however,  had  been 
stopped  up  by  an  order  of  the  magistrates, 
acting  under  a  statute  the  forms  of  which 
had  not  been  strictly  pursued.  The  court 
•decided  that  the  order  was  bad  and  the  de- 
fendant justified.     It  is    not  perceived  how 

this  decision  can  bear  on  the  case  at 
457      bar.     If    Yeager    had    *put    a    fence 

across  the  road,  and  been  prosecuted 
for  doing  so,  and  if,  to  a  plea  that  it  was 
hi*  close,  there  had  been  a  replication  of 
this  order,  the  case  would  apply;  and  in 
such  a  case  I  shot^ld  hold  that,  as  he  had 
been  no  party  to  the  proceeding,  he  might 
well  contest  it,  if  it  was  altogether  irregu- 
lar. The  case  of  Martin  v.  Marshall, 
Hobart  63,  decides  that  a  party  pleading  a 
prescription  must  bring  himself  strictly 
within  the  prescription  pleaded.  I  can 
perceive  no  analogy  between  this  case  and 
the  case  at  bar,  and  can  therefore  enter 
into  no  comparison  between  them.  The 
other  cases  cited  are  not  in  our  library. 

In  cases  of  this  kind,  indeed,  where  an 
illegal  order  is  made,  which  is  injurious  to 
one  who  is  no  party  to  the  record,  and  who 
cannot  therefore  sue  out  a  supersedeas  or 
writ  of  error,  or  obtain  an  appeal,  the  ques- 
tion presents  itself,  how  is  the  injured  party 
to  be  redressed,  if  he  cannot  sue  the  officer? 
I  answer,  first,  that  he  may  stop  up  the 
road,  and  if  prosecuted,  may  defend  him- 
self by  shewing  that  the  order  is  inofficious 
and  does  not  bind  him.  Secondly,  the  case 
already  cited  from  1  East  shews  that  he 
may  sue  in  trespass  any  person  who  passes 
along  the  new  road,  and  the  irregular  order 
will  be  no  justification  to  such  person. 
Thirdly,  if  the  order  is  made  at  the  in- 
stance of  any  person,  that  party  is  responsi- 
ble (though  the  officer  is  not)  for  procuring 
an  order  to  violate  his  rights,  without  mak- 
ing him  a  party.  And  fourthly,  if  there 
be  no  party,  then  there  is  no  lis,  and  the 
order  is  certainly  not  the  judgment  of  the 
court,  but  a  mere  police  order  (as  in  this 
case)  which  may  be  set  aside  upon  motion 
at  a  subsequent  term.  And  this  court  de- 
cided, in  two  cases  from  Campbell  (not  yet 
reported)  of  HoUins  v.  Patterson*  and 
Crenshaw  v.  Same,*  that  even  in  a  case 
where  the  order  was  made  on  the  motion  of 


*These  cases  are  reported  in  8  Lelff  h  467. 


a  party,  such  order,  if  irregular,    might  be 
set  aside  at  a  subsequent  term  on  mo« 

458  tion.  And  if  the  motion  *to  rescind 
were  refused,  the  party  might  doubt- 
less have  his  redress;  whether  by  superse- 
deas or  mandamus,  it  might  be  premature 
to  say. 

The  plea,  then,  I  hold  to  be  good.  If  so, 
the  replication  is  bad;  for  it  certainly 
offers  no  answer  to  the  plea.  It  alleges 
that  the  locus  in  quo  was  not  a  public  road 
or  highway,  at  the  time  when  Ac.  But 
admit  it  to  be  true  that  it  had  not  before 
been  a  public  highway,  yet  here  was  an 
or4er  of  court  commanding  the  overseer 
to  open  it  as  sucli,  which  order  he  was 
bound  to  obey.  I  am  therefore  of  opinion 
that  the  judgment  should  be  affirmed. 

CABELL  and  BROCKENBROUGH,  J., 
concurred.     Judgment  affirmed. 

Seekrighton  Demise  of  Gore  v.  Lawson  and 
Another. 

Autrnst.  1836.  Lewlsbarff. 

Adversary  Possession— Nullum  Tempus  Occarrit  Regl.* 

— Thouffh  waste  and  unappropriated  land  be 
claimed  by  the  patentee  of  adjoining  land,  as  be- 
inff  included  within  the  boundaries  of  his  patent, 
and  actual  possession  thereof  be  taken  by  such 
patentee,  and  maintained  for  15  years,  such 
possession  cannot  be  adversary  to  the  common- 
wealth ;  and  her  grantee  of  the  land  is  conse- 
quently entitled  to  recover  iL 

Ejectment,  in  the  circuit  superiour  court 
of  law  and  chancery  for  Logan  county,  by 
Seekright  lessee  of  Joseph  Gore,  against 
Anthony  Lawson  and  Robert  A.  Clendenen, 
for  20  acres  of  land  on  Guyandotte  river. 

At  the  trial  on  the  question  of  title,  the 
plaintiff  gave  in  evidence  a  patent  to  his 
lessor  Joseph  Gore,  for  the  land  in  con- 
troversy, dated  the  22d  of  November  1830. 
He  also  gave  in  evidence   a  plat   and 

459  certificate  of  survey,  *made   and    re- 
turned  under    an    order   of  the  court 

entered  in  the  cause  shewing  the  situation  of 
the  land  in  controversy,  as  in  the  subjoined 
diagram.     The    defendants    then  offered  in 


evidence  a  patent  to  John  Breckenridge  for 


*  Adversary  Possession— Nullum  TeniNis  Ocoarrlt 
Regl— BxccpthMi— It  is  a  settled  maxim  that  there 
can  be  no  adversary  possession  of  lands  against  the 
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300  acres,  bearing  date.the  first  day  of  April 
1785,  under  which  they  claimed  title  to  the 
land  in  controversy.  They  also  offered  evi- 
dence to  shew  that  the  owner  of  the  land 
lying  within  the  boundaries  of  the  patent 
last  aforesaid,  had  settled  upon  the  same, 
below  the  line  AD,  more  that  30  years  be- 
fore the  institution  of  this  suit,  and  that 
the  holders  under  this  patent  had  cleared 
and  fenced  the  lower  part  of  the  land  in 
controversy,  more  than  20  years,  and  cut 
down  the  timber  on  the  part  above  more 
than  15  years,  before  the  institution  of  this 
suit;  but  that  some  woodland  remained 
next  to  the  line  BC  which  was  cleared  ^nd 
brought  into  cultivation  within  15  years 
before  the  bringing  of  this  suit.  Evidence 
was  also  offered  (the  record  does  not  state  by 
whom)  to  shew  that  the  patent  distance  of 
the  Breckenridge  survev  ran  out,  on  the 
river,  at  A.  The  defendants  also  proved 
that  the  proprietor  of  the  land  within  the 
Breckenridge  survey  had,  from  a  period 
shortly  after  the  settlement  thereof,  claimed 
the  land  to  the  line  BC,  as  part  of  that 
survey,  and  as  lying  within  the  patent 
calls ;  and  that  no  possession  adverse  to  the 
Breckenridge's  patent  ever  existed. 

The  counsel  for    the  plaintiff   thereupon 
asked  the  court   to  instruct  the  jury,    that 
where   a    party    settles  upon  land  by  title, 
his   possession    extends    to  the  exte- 
460      riour  *boundary ;  and    if    in  this  in- 
stance the  jury  should   believe,    from 
the  evidence,  that  the  line  AD  on  the  plat 
is  the    true  line  and  upper  boundary  of  the 
Brecrkenridge    survey,    then    the  claim  set 
up  as   aforesaid   to  the  land  lying  between 
the    lines  AD  and  BC  is   not    sufficient    of 
itself  to  make  an  adverse  possession,  but  to 
make  out  a  case  of  adverse  possession  under 
such  circumstances,  a  pedis  positio  or  en- 
closure should  be  shewn.     On   which  appli- 
cation   the  court   instructed  the  jury,  that 
the  pedis  positio  meant  an  actual  entry  ac- 
companied by  manifest  acts   of  ownership ; 
and   that   if  they    were  satisfied    that   the 
defendants,  and  those  from  whom  they  de- 
duced title,    entered   upon   the  land  in  con- 
troversy, lying   between    the  lines  AD  and 
BC,    as  a  part  of   the  Breckenridge  patent, 
claiming    to  the  line   BC,  fencing  and  put- 
ting a  part  in  cultivation,    felling  the  tim- 
ber preparatory  to  cultivation    in    another 
part,  and  exercising  decided  acts  of  owner- 
ship up  to  the  line  BC,   more  than  15  years 
before    the  bringing   of  this  suit,  and  that 
such  occupation    and    possession    had  been 
continuous    up  to  the    bringing  of  this  ac- 
tion,— it  constituted   an   adversary   posses- 
sion to  that  line,    although    a   part  of    the 
land  should  have  been  enclosed    by   actual 
fencing  by  the  defendants,  or  those  whose 
title    they    hold,    for  a  less    period  than  15 


com moD wealth,  and  tbat  no  time  will  bar  her  re- 
covery, or  that  of  her  grantee,  against  the  party 
holding,  except  only  in  the  solitary  case  especially 
provided  by  statute  of  a  settlement  of  thirty  years 
accompanied  by  payment  of  taxes  or  quit 
rents  within  that  time.  Levasser  v.  Washburn.  II 
Qratt.  572,  citing  principal  case,  Tichanal  v.  Roe.  2 
Rob.  288,  and  Shanks  v.  Lancaster,  5  Gratt  110.  To 
the  point  that  time  does  not  run  against  the  com- 
monwealth, the  principal  case  is  also  cited  in  Cal- 
well  V.  Prindle.  19  W.  Va.  652 ;  foot-noU  to  Levasser 
T.  Washburn.  11  Gratt.  572. 

See  generally,  monographic  note  on  "Adversary 
Possession"  appended  to  Nowlin  v.  Reynolds.  26 
Gratt  187. 


years  before  this  suit  was  brought.  To 
which  opinion  and  instructions  the  plain- 
tiff excepted;  setting  out,  in  his  bill  of 
exceptions,  all  the  evidence  as  above  de- 
tailed. 

The  jury  found  a  verdict  for  the  defend- 
ants, and  the  court  rendered  judgment 
accordingly.  To  that  judgment  a  superse- 
deas was  allowed. 

W.  Smith,  for  plaintiff  in  error. 
Summers,  for  defendants  in  error. 
BROCKBNBROUGH,  J.  Upon  the  trial 
of  the  ejectment  in  this  case,  the  plain- 
tiff offered  in  evidence  a  patent  to 
461  ^him^lf,  dated  in  18^,  and  a  plat 
and  certificate  of  survey  (made  in 
the  cause)  which  shewed  that  the  patent 
embraced  the  20  acres  the  subject  in  con- 
troversy. The  defendants  gave  in  evidence 
a  patent  for  300  acres  to  Breckenridge, 
which  emanated  in  178$.  They  also  offered 
evidence  to  shew  that  the  owner  of  the 
land  lying  within  the  boundaries  of  the 
Breckenridge  patent  had  settled  upon 
the  same  for  more  than  thirty  years  before 
the  institution  of  the  suit,  and  that  the  hold- 
ers under  this  patent  had  cleared  and  fenced 
the  lower  part  of  the  20  acre  lot  (in  contro- 
versy) more  than  20  years,  and  cut  down 
the  timber  above  the  said  fencing  more 
than  15  years  before  the  institution  of  thia 
suit,  but  that  some  clearing  and  cultivation 
was  done  by  them  on  the  upper  part  of  the 
said  lot  within  15  years. 

To  illustrate  this,  it  is  necessary  to  refer 
to  the  diagram.*  The  holders  of  Brecken- 
ridge's patent  fenced  a  part  above  the  line 
AD  for  more  than  20  years ;  they  cut  down 
timber  next  above  that  enclosure  for  more 
than  15  years;  and  they  cleared  and  culti- 
vated a  part  next  to  BC  within  15  years. 
Evidence  was  also  offered  (I  presume  this 
was  by  the  plaintiff)  to  shew  tbat  the 
Breckenridge  survey  ran  out  at  A ;  for  the 
purpose  of  shewing  that  no  part  of  the  old 
survey  and  patent  ran  beyond,  or  included 
any  part  of  Gore's  survey  of  20  acres. 

The  defendants  then  offered  evidence  to 
prove  that  the  proprietor  of  Breckenridge'a 
survey,  shortly  after  the  settlement  thereof 
claimed  the  land  to  the  line  BC  (including 
the  whole  of  Gore's  subsequent  survey)  as 
lying  within  his  patent  calls,  and  that  no 
possession  adverse  to  Breckenridge's  had 
ever  existed. 

The  counsel  for  the  plaintiff  then  moved 
the  court  to  instruct  the  jury,  that  where 
a  party  settles  on  land  by  title,  his  posses- 
sion extends  to  the  exteriour  boundary ;  and 
if  in  this  instance  the  jury  should 
462  believe,  fropi  the  *evidence,  that  the 
line  AD  on  the  plat  is  the  true  upper 
line  and  boundary  of  the  Breckenridge  sur- 
vey, then  the  claim  set  up  by  the  defendant 
to  the  20  acre  tract  lying  between  the  lines 
AD  and  BC  is  not  sufficient  of  itself  to 
make  an  adverse  possession,  but  to  make 
out  a  case  of  adverse  possession  under  such 
circumstances,  a  pedis  positio  or  enclosure 
should  be  shewn. 

The  court  did  not  give  the  instruction  as 
asked  for,  but  instructed  the  jury  that  the 
pedis  positio  meant  an  actual  entry  accom- 
panied by  manifest  acts   of  ownership,  and 

•See  ante,  p.  450. 
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that  if  they  were  satisfied  that  the  defend- 
ants, and  those  from  whom  they  deduced  ti- 
tle, entered  upon  the  land  in  controversy  (the 
20  acre  lot)  as  a  part  of  the  Breckenridge 
patent,  claiming  to  the  line  BC  (the  upper 
line)  fencing  and  putting  a  part  in  cultiva- 
tion, felling  the  timber  preparatory  to  cul- 
tivation in  another  part,  and  exercising 
decided  acts  ot  ownership  up  to  the  upper 
line  aforesaid,  more  than  15  years  before 
suit,  and  that  such  occupation  and  posses- 
sion had  been  continuous  to  the  institution 
of  the  suit,  it  constituted  an  adversary  pos- 
session to  that  line,  although  a  pat t  of  the 
land  should  have  been  enclosed  by  actual 
fencing  by  the  defendants,  or  those  whose 
title  they  held,  for  a  less  period  than  15 
years. 

I  will  here  remark  that  the  counsel  of  the 
plaintiff,  in  the  latter  part  of  the  instruc- 
tion which  he  asked  for,  seems  impliedly 
to  admit  that  such  an  adverse  possession  as 
he  speaks  of,  that  is,  an  enclosure,  would 
bar  the  patentee  of  his  action.  In  this  I 
apprehend  he  admitted  more  than  it  was 
necessary  for  him  to  admit.  No  time  runs 
against  the  commonwealth,  unless  where  the 
legislature  has  thought  proper  to  allow  it. 
By  the  act  of  1798  it  is  enacted  that  wher^ 
lands  have  been  settled  for  thirty  years,  and 
the  taxes  have  been  paid  thereon  within 
that  period  no  entry  or  location  thereon 
shall  be  valid,  and  the  commonwealth's 
right  to  such  lands  is  thereby  relin- 
463  quished.  But  there  is  nothing  in  *thc 
case  to  shew  that  the  defendants  had 
settled  on  the  20  acre  lot  for  30  years  before 
the  plaintiff's  entry  and  location,  and  paid 
the  taxes ;  and  of  course  that  act  did  not 
apply  to  the  case.  And  if,  as  the  plaintiff 
contended,  this  lot  had  not  been  patented, 
he  should  not  have  admitted  (even  im- 
pliedly) that  any  pedis  positio,  even  an 
enclosure  of  waste  lands,  would  bar  the 
commonwealth,  unless  it  continued  for 
thirty  years,  and  some  tax  had  been  paid 
on  it. 

Now  let  us  turn  to  the  instruction  actu- 
ally given.  I  do  not  understand  the  judge 
as  saying,  that  if  the  jury  should  be  satis- 
lied  that  the  Breckenridge  patent  embraced 
the  20  acre  lot,  then  the  fencing  and  culti- 
vation, and  felling  of  timber,  as  described 
by  him,  would  constitute  an  adversary  pos- 
session against  the  junior  patentee.  This 
would  have  been  unnecessary,  because,  if 
the  senior  patent  embraced  the  20  acres, 
then,  whether  there  was  any  actual  cultiva- 
tion or  enclosure  of  that  lot  or  not,  the 
plaintiff  could  not  recover,  because  the  de- 
fendant's senior  patent  would  prevail  over 
the  plaintiff's  junior  patent. 

The  instruction  is  given  on  the  hypoth- 
esis that  the  senior  patent  did  not  embrace 
the  20  acre  lot;  and  then  the  instruction  is, 
that  such  act3  of  occupation  and  posses- 
sion by  the  defendants  as  he  describes, 
do  constitute  an  adversary  possession.  The 
court  stops  there,  but  the  irresistible  in- 
ference which  the  jury  are  to  draw  is,  that 
such  an  adversary  possession  for  15  years, 
by  one  whose  patent  adjoins  the  lot  but 
does  not  embrace  it,  will  bar  the  action  of 
him  who  has  a  patent  covering  the  said 
lot,  and  will  defeat  the  constructive  seisin 
which  that  patent  gave  the  plaintiff.     The 


effect  of  this  instruction  is,  that  although 
no  tim^  runs  against  the  commonwealth, 
yet  her  immediate  patentee  is  barred  by 
such  adversary  possession  for  15  years; 
that  the  act  of  limitations  applies  to  the 
patentee,  though  it  does  not  to  the  common- 
wealth.    This    appears   to  be  a  new 

464  principle,  *and   cannot,    I    think,  be 
correct.     If  a   patent  will  not   prevail 

against  a  possession  of  unpatented  lands 
for  15  years  what  is  the  use  of  issuing  the 
patent?  It  is  a  vain  thing,  and  the  com- 
monwealth can  confer  no  right  by  her 
grant,  although  she  has  complete  dominion 
of  the  land,  and  has  never  before  parted 
with  it.  It  gives  a  license  to  intruders 
on  waste  and  unappropriated  lands,  and  an 
invitation  to  hold  on  for  15  years,  cultivat- 
ing a  part  here,  felling  trees  there,  and  en- 
closing a  piece  in  another  place,  so  as  to 
include  these  detached  improvements  in 
one  tract.  It  would  be  tantamount  to  de- 
claring that  the  act  of  limitations  does  ex- 
tend to  the  commonwealth. 

I  am  for  reversing  the  judgment,  and 
granting  a  new  trial. 

CAR^  J.  This  is  an  action  of  ejectment. 
The  plaintiff  claimed  20  acres  of  land,  on 
Guyandotte  river,  -and  in  support  of  his 
claim,  produced  a  patent  dated  the  22d  day 
of  November  1830,  and  a  survey  made  in 
the  cause  by  order  of  court.  The  defend- 
ants relied  on  a  patent  to  Breckenridge, 
dated  the  1st  day  of  April  1785,  and  pos- 
session under  it.  On  the  trial,  the  court  in- 
structed the  jury  that  if  they  were  satisfied 
that  the  defendants,  and  those  from  whom 
they  deduced  title,  entered  upon  the  land 
between  the  lines  AD  and  BC  as  a  part  of 
the  Breckenridge  patent,  claiming  to  the 
line  BC,  fencing  and  putting  a  part  in  cul- 
tivation, felling  timber  preparatory  to  cul- 
tivation in  another  part,  and  exercising 
decided  acts  of  ownership  up  to  the  line 
BC,  more  than  15  years  before  the  bringing 
this  suit,  and  that  such  occupation  and  pos- 
session had  been  continuous  up  to  the  in- 
stitution of  this  action,  it  constituted  an 
adversary  possession  to  tbdt  line,  though 
a  part  of  the  land  should  have  been  enclosed 
by  actual  fencing  by  the  defendants,  or 
those  whose  title  they  held,  for  a  less  period 
than  15    years    before  the    suit    was 

465  brought.      *This    instruction    I    can 
only    understand     as    predicated    on 

the  ground  that  the  patent  of  Breckenridge 
did  not  cover  the  land  in  controversy,  and 
that  the  plaintiff's  patent  did.  The  ques- 
tion could  arise  in  no  other  way,  that  I  can 
imagine ;  for  if  the  elder  patent  actually 
covered  the  land,  there  would  be  an  ^nd  of 
the  case.  No  actual  or  constructive  posses- 
sion need  be  talked  about,  against  a  patent 
only  three  years  old,  by  a  defendant  in 
ejectment,  holding  in  his  hand  a  patent 
forty  odd  3'ears  old.  This  instruction  then 
is,  that  if  A.  under  an  elder  patent,  has 
taken  possession  of  land  not  covered  by  that 
patent,  but  waste  and  unappropriated,  and 
holds  this  land  more  than  15  years,  and 
then  the  commonwealth  grants  this  land 
to  B.  and  he  brings  ejectment  immediately 
on  the  emanation  of  his  patent,  A.'s  pos- 
session of  more  than  15  years  is  adversary 
to  him,  and  of  course  bars  him.  This  is 
perfectly    new   doctrine   to  me,  and  though 
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supported  with  much  ingenuity  by  the 
counsel  in  his  notes,  I  cannot  for  a  moment 
admit  'it.  That  no  person  can  hold  ad- 
versely against  the  commonwealth  (under 
whom  all  hold)  I  consider  a  truism.  Thirty 
yearrs  possession,  indeed,  and  the  payment 
of  taxes,  will  give  a  good  title ;  but  this  is 
because  the  commonwealth  has  so  willed 
it.  A  law  to  that  efiFect  was  necessary. 
If  against  the  commonwealth  there  was  at 
the  date  of  the  patent  (1830)  not  one  year's 
adverse  holding,  I  cannot  imagine  how,  in 
1833,  there  could  be,  against  her  grantee, 
more  than  15  years  adverse  possession.  It 
seems  to  me  a  strange  sort  of  relation, 
which  not  only  runs  back,  but  changes  the 
very  nature  of  the  holding.  I  can  acknowl- 
edge none  such,  and  must  say  that  the  in- 
struction was  wrong,  that  the  judgment 
must  be  reversed,  and  the  cause  sent  back 
for  a  new  trial,  on  which  no  such  instruc- 
tion shall  be  given. 

466  *CABELL,  J.     I  understand  the  in- 
struction given  by  the  circuit  court  as 

sustaining  the  position,  that  if  a  man  en- 
ters on  land  claiming  it  under  a  g^ant  from 
the  commonwealth,  which  grant  does  not, 
however,  embrace  the  land,  and  encloses  or 
cultivates  it,  and  remains  in  possession 
thereof  more  than  15  years,  such  possession 
may  be  reHed  on  in  bar  of  an  ejectment 
brought  by  a  person  who  has  obtained  a 
patent  for  the  land  since  such  possession. 
I  am  clearly  of  opinion  that  the  instruc- 
tion was  wrong.  It  is  a  maxim  that  no 
time  runs  against  the  commonwealth ;  and 
the  necessary  consequence  of  this  is,  that 
no  length  of  possession,  however  adverse, 
can  bar  or  affect  her  rights.  She  may  there- 
fore grant  her  titl^  to  any  other  person, 
and  the  land  in  the  hands  of  the  grantee 
will  be  as  unaffected  by  the  previous  pos- 
session of  the  person  claiming  under  an  in- 
valid title,  as  it  was  in  the  hands  of  the 
commonwealth.  To  suppose  the  contrary, 
would  be  to  advance  the  absurdity,  that  the 
commonwealth  may  have  a  perfect  title  to 
land,    without  the    power   of   transferring 

The  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

TUCKER,  P.  I  am  of  opinion  that  no 
possession  of  waste  and  ungranted  lands 
anteriour  to  the  emanation  of  a  patent  from 
the  commonwealth,  can  be  set  up  as  an  ad- 
verse possession  against  the  commonwealth, 
or  against  a  subsequent  patentee  duly  en- 
tering and  obtaining  a  grant  for  the  lands. 
No  possession  of  ungranted  lands  can  be 
adverse  to  the  commonwealth,  because  no 
person  within  the  commonwealth  can  hold 
except  under  her;  and  thus  we  must  sup- 
pose the  party  as  holding  adversely  to  the 
only  authority  that  can  give  title  to  the 
lands,  without  having  obtained  a  title  from 
that  authority.  Moreover,  it  is  a  conceded 
principle  that  no  time  runs  against 
the    commonwealth,    so    that  in  this 

467  *case    there    could    have  been  no  ad- 
verse  possession,    and  no  running  of 

the  statute,  until  the  patent  issued  in  1830. 
Of  course  it  operated  no  bar. 

It  is  contended,  indeed,  that  after  the 
patent,  issued,  the  patentee  should  be  taken 
to  be  barred  by  relation  to  the  commence- 
ment of  the    possession  of  the    defendants 


and  those  they  hold  under.  Such  a  doctrine 
is  now  for  the  first  time  heard  of.  It  is 
unsustained  by  authority.  It  is  in  conflict 
with  the  just  and  received  notion  that  the 
grantee  succeeds  to  the  rights  of  the  grantor, 
and  may  avail  himself  of  those  protec- 
tions which  would  have  been  effectual  for 
him.  It  would  go  to  this,  that  the  common- 
wealth, though  she  had  a  good  title,  could 
not  confer  one,  and  that  the  tenant,  though 
he  had  no  title  at  all  before,  acquired  a  good 
title  by  the  emanation  of  a  patent  to  his 
adversary.  And  lastly,  it  would  as  com- 
pletely defeat  the  rights  of  the  common- 
wealth, as  if  the  well  settled  principles 
above  mentioned  had  never  been  introduced 
for  her  protection.  For  admit  that  though 
the  possession  of  a  squatter  on  ungranted 
lands  shall  not  be  held  adverse  to  the  com- 
monwealth, and  shall  by  no  length  of  time 
bar  her  rights,  such  possession  may  yet  be 
brought  to  bear  upon  a  subsequent  pat- 
entee, and  the  effect  would  be  that  no  person 
would  venture  to  take  up  such  lands,  and 
the  commonwealth  would  thus  be  defrauded 
of  their  value.  The  position  therefore  can- 
not be  sustained  by  the  court. 

I  do  not  deem  it  necessary  in  this  case  to 
go  into  the  examination  of  what  constitutes 
an  adverse  possession.  Whatever  be  the 
true  doctrines  on  this  subject,  I  think  the 
superiour  court  erred  in  intimating  to 
the  jury  that  15  years  possession,  under  the 
circumstances,  would  constitute  a  protec- 
tion to  the  defendants  against  the  patentee. 
If  is  true  the  judge  does  not  say  in  so  many 
words  that  it  would  be  a  bar,  but  the  jury 
might  fairly  have  inferred  from  what  he 
did  say,  that  he  so  understood  it.  Upon 
no  other  ground  can  it  be  conceived 
468  *that  the  verdict  could  have  been 
found ;  and  both  counsel  seem  to  have 
looked  upon  it  in  this  light;  the  one  con- 
testing and  the  other  sustaining  the  opin- 
ion. If  the  court  had  not  designed  to  be  so 
understood,  the  court  should  have  prevented 
all  misapprehension  by  stating  that  the 
possession  having  been  before  the  patent, 
could  not  affect  the  commonwealth  or  her 
sul  sequent  grantee. 

I  am  ot  opinion  to  reverse  the  judgment, 
and  send  the  cause    back  for  a  new  trial. 

BROOKE,    J.,  concurred.     Judgment  re- 
versed, and  cause  remanded  for  a  new  trial. 


Taylor's  Devisees  v.  Rightmire. 

AufiTUSt,  1838.   Lewisburg-. 

Wrtt  of  Riffht-Who  May  Maintain.*— In  Virginia,  a 
writ  of  rig'ht  may  be  maintaiaed  by  a  devisee, 
upon  the  possenslon  or  seisin  of  his  testator. 

Sane— Revival  of  Caiue.— If  the  demandant  in  a 
writ  of  riRTht  die  pending  the  snlL  his  devisees 
may,  in  Virginia,  have  the  canse  revived  in  their 
names. 

On  the  29th  of  August  1833,  Thomas  O. 
Taylor  sued  out  of  the  circuit  court  of  Har- 
rison a  writ  of  prascipe  quod  reddat  against 
John  Rightmire,  in  the  form  prescribed 
by  the  statute.  On  the  return  of  the  writ, 
the  demandant  filed  his  count,  and  the 
tenant  having  been   summoned  and  not  ap- 


*Wrtt  of  RIffht— Who  May  Maintain.- As  holding  that 
a  writ  of  right  may  be  maintained  by  a  devisee  upon 
the  seisin  of  his  testator,  under  the  statute  of  wills. 
1  Rev.  Code,  ch.  104.  S  I,  p.  875,  the  principal  case  was 
cited  in  Carrington  v.  Qoddln,  18  GratL  000. 
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pearing,  the  court  made  an  order,  accord- 
ing to  the  statute,  that  unless  he  appeared 
at  the  next  court,  judgment  should  be  en- 
tered against  him.  Nevertheless  the  cause 
was  continued  at  the  two  following  terms ; 
and  at  May  term  1835,  the  death  of  the  de- 
mandant was  suggested  on  the  record.  Sub- 
sequently, to  wit,  at  October  term  1835, 
Holden  Rhodes  and  Archer  L-  Wool- 
dridge,  devisees    of    the  demandant, 

469  moved  the  *court  to    award    a    scire 
facias  against    the    tenant;  and   the 

tenant  appearing  by  his  attorney,  and 
waiving  the  necessity  of  issuing  the  scire 
facias  as  prayed  for,  the  parties  agreed 
that  the  right  of  the  devisees  to  revive  the 
cause  might  be  then  decided.  The  devisees 
produced  the  will  of  the  demandant,  dul^ 
executed  and  admitted  to  probat,  devising 
to  them  the  land  in  controversy :  and  the 
motion  was  thereupon  argued.  The  cir- 
cuit court  held  that  the  cause  could  not  be 
revived  in  the  name  of  the  devisees;  and 
to  that  judgment  a  supersedeas  was  al- 
lowed. 

P.  Harrison  and  Johnson  for  the  plain- 
tiffs in  error,  and  W.  A.  Harrison  for  the 
defendant  in  error,  submitted  the  cause, 
upon  the  authorities  referred  to  in  1  Rob. 
Prac.  pp.  442,  443,  and  473-476. 

CARR,  J.  This  is  a  writ  of  right.  It 
was  brought  by  Taylor  against  the  tenant. 
In  the  progress  of  it  Taylor  died,  and 
Rhodes  and  Wooldridge  applied  to  the  court 
to  be  permitted,  in  the  character  of  dev- 
isees, to  revive  the  action.  The  other  side 
waived  the  necessity  of  the  scire  facias, 
provided  the  court  should  be  of  opinion 
that  the  applicants  could,  as  devisees, 
maintain  the  suit.  They  produced  the 
will,  duly  proved,  and  shewed  that  the  land 
in  controversy  was  devised  to  them.  The 
court  below  decided  that  the  suit  could  not 
be  revived  in  their  names;  in  other 
words,  that  a  devisee  cannot  maintain  a 
writ  of  right,  on  the  seisin  of  his  devisor ; 
and  this  is  the  question  which  we  have  to 
decide.  It  is  new  in  our  court,  and  inter- 
eating  and  important  in  itself.  I  will  state 
very  briefly  the  conclusions  I  have  come  to. 

It  is  clear  law  in  England,  that  a  right  of 

entry    or   of  action  is   not  devisable ;  they 

being   comprehended  neither  by  the   words 

of    the    statute    32  Hen.  8,   ch.  1,  nor  of  34 

and  35  Hen.  8,  ch.  5,  |  4.     The  words 

470  of  the  first  *are,  '^any  person  having 
manors,  lands,  tenements  or  heredita- 
ments, may"  &c.  The  words  of  the  last 
are,  ** any  person  having  a  sole  estate  or 
interest,  in  fee  simple,  of  and  in  any 
manors,  lands,  tenements,  rents  or  other 
hereditaments,  in  possession,  reversion  or 
remainder,  mav"  Ac,  It  is  decided  in 
Goodright  v.  Forrester,  8  Bast  552,  that 
these  words  do  not  comprehend  land  of 
which  the  devisor  is  disseised  at  the  date 
of  his  will,  though  he  may  still  have  a  right 
of  entry.  Lord  ^Idon  also,  in  Attorney 
General  v.  Vigor  et  al.,  8  Ves.  282,  says, 
'4n  order  that  an  estate  should  pass  by 
will,  the  devisor  must  have  the  estate  when 
he  devises,  and  he  must  continue  to  have 
the  same  estate  at  the  time  of  his  death. 
If  he  was  disseised  before  the  execution  of 
his  will,  it  would  not  pass  the  land ;  for  he 
is  not  seized  at  the  date  of  his    will,  having 


only  a  right  of  entry."  Many  other  cases 
shew  this ;  and  shew,  too,  that  a  devisee 
cannot  maintain  a  writ  of  right  upon  the 
seisin  of  his  devisor.  It  must  be  on  his 
own  seisin,  if  he  be  a  purchaser. 

The  words  of  our  statute  of  wills  are 
much  larger  than  those  quoted  above. 
'*  Every  person  Ac.  shall  have  power  Ac. 
to  devise  all  the  estate,  right,  title  and  in- 
terest, in  possession,  reversion  or  remain- 
der, which  he  hath  Ac,  of,  in  or  to  lands, 
tenements  or  hereditaments,  or  annuities 
or  rents  charged  upon  or  issuing  out  of 
them,"  Ac.  The  words  estate,  right,  title 
or  interest  in  lands,  must  surely  embrace 
the  case  of  a  right  of  entry  or  of  action. 
A  man  has  a  perfect  title ;  he  is  disseised : 
for  20  years  he  has  a  right  of  entry  into 
this  land,  and  may  bring  ejectment.  After 
that  time  he  has  lost  his  right  of  entry,  but 
still  he  can  bring  a  writ  of  right  and  re- 
cover the  fee.  Surely  this  is  both  a  title 
(though  an  imperfect  one)  and  an  interest; 
and  he  may  devise  it. 

But  of  what  service  will  this  devise  be,  if 
we  say  that  the  devisee  shall  not  be 

471  received  to  vindicate  *his    right    by 
action?    He  may,    to  be   sure,    bring 

ejectment,  if  20  years  since  the  disseisin 
have  not  elapsed;  but  if  they  have,  and  we 
refuse  him  a  writ  of  right,  his  right  is 
gone, — utterly  extinguished ;  for  the  devise 
has 'taken  it  from  the  heir,  who  could  have 
counted  on  the  seisin  of  his  ancestor.  By 
this  course  we  refuse  a  remedy  to  him  to 
whom  our  law  has  given  a  right,  and  we 
perfect  the  title  of  the  wrongdoer.  I  feel 
exceedingly  reluctant  to  be  an  agent  in 
producing  such  results.  It  is  a  general 
maxim,  that  where  there  is  a  right,  there 
must  be  a  remedy.  Our  law  says,  such  an 
interest  as  this  may  be  devised.  The  tes- 
tator here  has  devised  it.  Would  it  not  be 
a  reproach  to  the  law,  to  say  that  it  fur- 
nished no  remedy?  Is  it  not  the  duty  of  its 
ministers  to  be  astute  in  finding  a  remedy? 
Is  it  not  a  case  to  which  lord  Coke's  maxim 
applies,  est  boni  judicis  ampliare  jurisdic- 
tionem?  Rights  are  the  euds  of  justice, — 
remedies  the  means;  and  we  must  not,  in 
our  caution,  sacrifice  the  end  to  the  means. 
If  the  english  statutes  had  enabled  the 
testator  to  devise  such  an  interest, — if 
their  courts  had  once  come  to  the  conclu- 
sion that  such  was  the  legislative  will,— I 
feel  little  doubt  that  they  would  have  said, 
without  hesitation,  that  a  devisee  might 
count  on  the  seisin  of  his  devisor:  and  this 
is  made  the  more  clear  by  the  case  which 
the  industry  of  my  brother  Tucker  has 
found.  There,  the  court  said  that  a  right 
to  bring  a  writ  of  entry  (a  real  action)  was 
transferred  to  the  assignees  of  a  bankrupt, 
by  the  usual  words  of  a  deed  of  assign- 
ment; an  action  in  which,  equally  with  a 
writ  of  right,  it  is  necessary  to  count  on 
the  actual  seisin  either  of  the  demandant  or 
his  ancestor,  as  is  seen  by  the  count  set  out 
in  that  case.  And  when  it  was  objected, 
in  a  very  learned  argument  by  serjeant 
Williams,  that  a  right  of  action  to  recover 
real  property  was  not,  upon  the  settled 
doctrines  of  the  common  law,  such  an  in- 
terest as  could  pass  to  the  assignees,  what 
was  the  answer  of    the  court?    They 

472  put    the  case  ^wholly  upon  the  spirit 
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of  the  bankrupt  laws.  Lord  chief  jus- 
tice Eyre  said,  **Thi8  case  has  been 
very  elaborately  and  ably  argued  by  my 
brother  Williams;  but  his  argument  goes 
against  the  most  express  and  plain  spirit 
of  the  bankrupt  laws,  which  is,  that  every 
beneficial  interest  which  a  bankrupt  has 
shall  be  disposed  of  for  the  benefit  of  his 
creditors."  So  I  say,  it  is  the  spirit  of  our 
statute  of  wills,  that  a  man  may  devise 
every  beneficial  interest  which  he  has  in 
lands ;  and  as  the  court  there,  to  attain  the 
object  of  the  statutes,  put  aside  the  com- 
mon law  rule,  so  in  our  case,  to  obtain  the 
object  of  our  law,  I  am  willing  to  say  that  a 
devisee  may  count  on  the  seisin  of  his  de- 
visor. I  am  of  opinion  to  reverse  the  judg- 
ent  and  remand  the  cause. 

CABELL,  J.,  concurred. 

TUCKER,  P.  This  case  presents  the 
question  whether  a  writ  of  right  can  be 
maintained  by  a  devisee,  unless  upon  his 
own  seisin.  The  demandant  in  this  case 
having  died  pending  the  suit,  his  devisees 
came  into  court,  and  moved  for  a  scire 
facias  in  their  names,  to  revive  the  action 
against  the  tenant.  The  tenant  waived 
the  necessity  of  a  scire  facias,  and  by 
consent  the  court  was  called  upon  to  decide 
whether  the  devisees  were  entitled  to  revive 
by  scire  facias.  The  court  decided  that 
they  were  not;  to  which  judgment  the  ^dev- 
isees obtained  a  supersedeas. 

Whether  the  devisees  were  entitled  to  a 
scire  facias,  depends  upon  the  question 
whether  a  devisee  can  maintain  a  writ  of 
right  upon  the  seisin  of  the  devisor;  for 
the  scire  facias  is  given  by  law  in  all  real 
or  mixed  actions  when  the  same  are  main- 
tainable by  or  against  the  heir  of  the 
deceased  party  ;  so  that  the  question  essen- 
tially is,  whether  these  devisees  can  main- 
tain a  writ  of  right  on  the  seisin  of  the 
devisor,  since  this  action  was  brought  upon 

that  seisin. 
473  *This  question  would   not,  in  Eng- 

land, be  considered  as  debatable.  It 
is  there  the  established  and  un controverted 
doctrine,  that  a  devisee  cannot  maintain  a 
writ  of  right,  unless  upon  his  own  seisin. 
He  must  actually  enter,  where  his  entry  is 
congeable,  and  then,  if  disseised,  he  can 
bring  the  writ  upon  his  own  seisin,  for  he 
is  then  in  the  same  situation  as  other  per- 
sons who  have  been  in  the  seisin.  But  un- 
til he  enters,  he  can  only  sue  in  ejectment ; 
and  if  the  right  of  entry  is  taken  away,  his 
remedy  is  gone  forever.  These  doctrines 
are  sustained  by  many  authorities.  Co. 
Litt.  Ill,  a.,  293,  a. ;  2  Sch.  &  Lef.  104,  623; 
2  Preston  on  Abst.  300,  .[301],  352,  [354]; 
Blanshard  on  Lim.  23,  [43] ;  3  Tho.  Co. 
Litt.  224,  230;  7  Wendell  250;  2  Wms. 
Saund.  45.  From  these  authorities  it  ap- 
pears that  the  demandant  in  a  writ  of  right 
must  shew  an  actual  (with  us  a  constructive) 
seisin  in  himself  or  his  ancestor;  that  a 
purchaser  cannot  maintain  the  action  un- 
less upon  his  own  seisin,  and  that  the 
seisin  of  the  person  from  whom  he  claims 
will  not  avail,  since  seisin  in  the  ancestor 
means  seisin  in  a  person  from  whom  there 
is  a  descent ;  that  the  devisee  is  a  purchaser ; 
that  it  is,  to  say  the  least,  questionable 
whether  a  right  of  entry  is  devisable,  and 
that  even    if  it  be   so,  it    confers    only  the 


right  to  enter  without  action,  or  to  re- 
cover by  the  common  remedy  of  ejectment. 
Preston  (of  whose  profound  knowledge  of 
the  law  of  real  property  the  fullest  evidence 
is  afforded  even  by  a  single  argument  of 
his  in  Goodright  v.  Forrester,  1  Taunt. 
578),  says  in  his  book  upon  abstracts  of 
title,  ^^In  short,  a  devisee  cannot  maintain 
a  real  action  grounded  on  the  seisin  of  a 
testator.  In  the  first  place  a  right  of  entry 
or  action  is  not  devisable;  *and  sec- 

474  ondly,  *a  devisee  does  not   represent 
a  testator  in  the  same  manner  as  an 

heir  represents  an  ancestor,  so  as  to  enjoy 
the  privity  of  all  actions,"  &c.  In  this 
passage  we  see  two  fatal  objections  to  the 
devisee's  power  to  maintain  the  writ  of 
right.  The  first  of  them,— whether  a  right 
of  entry  is  devisable  by  the  english  law, — 
was  learnedly  discussed  in  Goodright  v. 
Forrester,  8  East  552,  where  the  decision 
was  explicit  against  it.  The  judgment  was 
afterwards  afiSrmed  in  the  exchequer 
chamber,  1  Taunt.  578,  though  it  appears 
from  the  opinion  of  Mansfield,  C.  J.,  that 
the  court  of  exchequer  decided  the  cause 
upon  a  point  which  had  not  been  touched 
in  the  king's  bench.  They  expressly  de- 
clare, however,  that  the  judgment  of  that 
court  is  not  in  any  respect  impeached  by 
their  decision,  and  accordingly  it  seems  to 
have  been  considered  the  received  law,  that 
a  right  of  entry  is  not,  in  England,  devis- 
able. This  indeed  would  seem  to  have  been 
a  necessary  inference  from  the  language  of 
the  statute  of  wills,  and  the  construction 
which  was  always  given  to  it,  that  without 
seisin  no  man  can  devise.  See  3  Co.  Rep. 
30;  1  Roberts  223;  2  Black.  Com.  378,  379; 
Cow  per' s  Rep.  90. 

We  come  next  to  enquire  how  the  law  on 
this  subject  is  with  us.  By  the  statute  of 
wills,  1  Rev.  Code,  ch.  104,  {  1,  p.  375,  it 
is  provided  that  every  person  aged  Ac.  may 
by  last  will  * 'devise  all  the  estate,  right, 
title  and  interest,  in  possession,  reversion 
or  remainder,  which  he  hath,"  Ac.  This 
language,  as  we  all  know,  is  altogether 
variant  from  the  english  statutes  authoriz- 
ing the  devise  of  lands ;  and  as  our  legisla- 
tures have  usually  had  an  eye  to  the 
phraseology  of  existing  british  statutes, 
we  may  conclude  that  where  there  is  a 
marked  and  material  difference  in  phrase- 
ology, a  difference  in  enactment  was  de- 
signed.    Here  there   is   such   marked 

475  *difference.        The    british     statutes 
provided    that     any    person    having 

lands,  tenements  or.  hereditaments,- or  hav- 
ing a  sole  estate  or  interest  in  fee  simple  in 
any  lands,  may  Ac.  which  words  have  been 
always  construed  to  mean  (in  reference  to 
the  legal  title)  being  seized  of  a  fee  simple; 
for,  according  to  the  learning  in  reference 
to  real  property,  a  disseisee  had  no  estate, 
but  only  a  right,  and  he  was  not  therefore 
a  person  having  lands  in  fee.  But  our 
statute  provides  that  an^   person    may   de- 


♦Note  by  the  presidenL  It  is  conceded  tbat  a  dev- 
isee may  maintain  ejectment  before  entry:  bat 
this  is  not  upon  any  riirht  of  entry  devised  to  him. 
but  upon  the  risrht  of  entry  which  the  law  given 
him,  where  the  testator,  beingr  in  seisin,  has  devised 
his  land  to  him.  For  in  the  case  of  a  devise  where 
the  devisor  is  seized,  the  freehold  is  in  the  devisee 
before  he  enters.  Co.  Litt.  Ill,  a.  And  if  any  one 
enters  to  his  prejudice,  he  may  turn  him  out  by 
ejectment. 
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vise  all  the  estate  which  he  hath, — all  the 
right  which  he  hath, — all  the  title  which 
he  hath, — and  all  the  interest  which  he 
hath.  Now  a  disseisee,  though  be  hath 
technically  no  estate  in  the  lands,  yet  hath 
a  right  of  possession,  if  the  disseisin  is 
i^ithin  20  years,  and  a  right  of  property,  if 
the  disseisin  was  more  than  20  years  before 
the  date  of  his  will.  Moreover,  though  he 
has  not  complete  title  to  the  land,since  sei- 
sin is  essential  to  it  (2  Black.  Com.  19Q),  yet 
he  has,  before  his  right  of  entry  is  barred, 
two  of  the  ingredients  of  a  complete  title, 
to  wit,  a  right  of  possession  and  a  right  of 
property ;  and  even  after  the  right  of  entry 
is  barred,  the  right  of  property  remains  to 
him.  He  has  then  an  incomplete  title; 
and  as  the  statute  authorizes  him  to  devise 
all  his  title,  it  follows  that  he  may  devise 
this  incomplete  title. 

What  is  the  effect  of  these  provisions 
upon  the  law  of  remedies?  First,  it  is  plain 
that  although  an  ejectment  can  in  England 
be  maintained  by  a  devisee,  only  in  those 
cases  where,  the  devisor  having  been  seized, 
the  freehold  is  cast  upon  the  devisee,  yet 
in  Virginia  a  devisee  of  a  right  of  entry 
may  maintain  ejectment.  This  is  abun- 
dantly clear,  without  more  saying.  See 
Watts  V.  Cole  and  wife  &c.,  2  Leigh  664. 

But  secondly,  I  think  it  must  be  allowed 
upon  reflection,  that  the  necessary  conse- 
quence of  the  extended  power  of  devise 
which  is  conferred  by  the  act  of  assembly, 
is  the  power  of  the  devisee  to  maintain  a 
writ  of  right  upon  the  seisin  of  the 
476  devisor,  or  even  of  the  *ancestors  of 
the  devisor.  This  position  involves 
two  enquiries.  First,  is  the  principle  of 
the  law  which  requires  that  the  demandant 
must  shew  an  actual  or  constructive*  seisin 
in  himself  or  his  ancestor^  and  which  de- 
nies to  a  purchaser  the  power  to  avail  him- 
self of  the  seisin  of  his  vendor,  so  unbending 
that  it  cannot  give  way  or  Ise  moulded  by 
circumstances?  2.  If  it  may  be  moulded  or 
varied  by  the  courts  so  as  to  subserve  the 
purposes  of  justice,  does  this  case  tt' 
quire  it  so  to  be  modified? 

As  to  the  first  of  these  points  I  should 
have  little  doubt,  if  we  were  even  without 
authority.  The  remedies  x)f  the  law  are 
perpetually  moulded  and  varied  and  modi- 
fied, to  suit  the  necessity  of  justice,  and  to 
meet  the  requisitions  of  new  legislative 
enactments.  It  will  be  unnecessary  to  con- 
sume our  time  in  the  various  instances  of 
this,  which  reflection  might  abundantly 
gather  from  the  great  body  of  the  law ;  for 
happily  an  instance  is  afforded  us  among 
the  adjudications  of  the  british  courts  them- 
selves, on  the  very  subject  of  the  rule  we 
are  considering.  It  is  a  part  of  that  rule, 
that  '^a  purchaser  cannot  maintain  the  ac- 
tion unless  upon  his  own  seisin,  and  that 
the  seisin  of  the  person  from  whom  he 
purchased  is  of  no  avail."  2  Wms.  Saund. 
45,  f.  Now,  by  the  bankrupt  laws,  all  the 
estate,  right,  title  and  interest  of  the  bank- 
rupt passes  to  the  commissioners  of  bank- 
ruptcy, who  convey  the  same  to  the 
assignees.  How  then  is  it,  if  the  bankrupt 
be  a  disseisee,  with  good  right  of  property 
in  lands  and  tenements,  but  without  either 
possession  or  right  of  possession?  Thus 
situated,  the  estate   can  only  be  recovered 


from  the  disseisor  by  real  action.     Can  the 
assignees    maintain    this   real    action?    In 
the   case  of  Smith  and  others  v.  Coffin  and 
wife,    2   H.     Black.    444,    it    appears    that 
Thomas  Eustace,  the  original  owner,   died 
seized,  leaving  Thomas  (the  bankrupt)  heir 
at  law.     Hannah  Eustace  **  unjustly  abated 
into  the  land,"    and  devised    to  Ed- 
477      mund  Coffin  and  Sarah  *his  wife,  who 
held  possession  for  twenty- two  years 
(including  Hannah's  possession  in  her  life) 
and  thus  the  right  of  entry  or  suing  eject- 
ment  was  barred,    and  the  assignees  were 
driven  to  their  writ  of  entry.     The  question 
was  debated,  whether  the  assignees   could 
maintain  a  real  action  for  the  lands ;  and  it 
was  decided  that  they  might.     Now  in  this 
case  it  will  be  seen  from  the  count,  that  in 
this  writ  of  entry   sur   abatement,    the  as- 
signees counted  upon  the  seisin  of  Thomas 
Eustace  the  father  of  the  bankrupt,  and  on 
the    descent    to  the  son.     So  that  here  is  a 
case  of  a  real  action  in  which   the  demand- 
ants, who  are  purchasers,    count  upon    the 
seisin  of  the  person  under  whom  they  claim, 
and  upon  the  seisin   of  his  ancestor.     And 
yet    this   was   allowed ;  and  most  properly ; 
for  as  the  statutes  had  vested  all  the  bank- 
rupt's rights  in.  the  assignees  for  the  benefit 
of    his    creditors,  it  must  have  designed  to 
transfer   all    his  remedies.     To  transfer  a 
right,  and  to  design  to   withhold    the  rem- 
edy, is  a  solecism  not  to  be  imputed  to  par- 
liament by  the  courts.     On  the  contrary,  as 
the  remedy  is  but  the  satellite  of  the  right, 
wherever  the  right  is  permitted  to  be  trans- 
ferred, the  true  construction  of  the   law    is 
that    the    remedy    is  to  go  with  it ;  shaped 
indeed  according  to  the  exigencies    of    the 
new    situation    m    which    the    parties    are 
placed,  but  made  effectual   to   the  purposes 
of  justice.     Were  it  otherwise,  the  authority 
to  transfer  would  only  operate  to  annihilate. 
Thus  if  the  transfer  to  the  assignees  of  the 
right  of  property  in  this   case   was  not  ac- 
companied by  a  right  to  sue,    the    transfer 
itself  would  destroy  the  right  of  property, 
by  passing  it  out  of  one  who   could    assert 
it,  into  assignees  who  could   not   assert  it. 
So  too  under  our  insolvent  laws;  all  the  in- 
solvent's right,  title  and   interest    in    real 
estate  is  vested  by  the  law  in    the    sheriff, 
or  is  directed  to  be  conveyed  to  him  before 
the  prisoner  is  discharged.     Among    these 
is  the  mere  right  of  property,    which    can 
only    be    asserted   by    writ   of  right. 
478      Now  if,  according  to  the  rule  *above 
mentioned,  the  sheriff,   who  is  a  pur- 
chaser, cannot  bring  a  writ  of  right,    and 
count  upon  the  seisin  of  the    insolvent,   or 
of  the  insolvent's   ancestor,    the    right   of 
property  is  in  effect   gone   and    destroyed; 
for  it    has   passed  out  of  the  insolvent  and 
cannot    be    asserted    by    him.     So  that  the 
effect  of  the  statute  would   be  to   strip    the 
insolvent  without  benefiting  the  creditors; 
it  would    be   to  annihilate  the  right,  while 
it  authorized  its  alienation.     So  too  in  the 
case    of  a    devise.     The    act    of   assembly 
authorizes  the  devise  of  a    mere    right    of 
property.     If  such  mere   right  be   devised, 
the  heir  can  never  assert  it,  for  it  is   gone 
from  him.     And  the  devisee   must  assert  it 
in    the  writ    of  right,  or  not  at  all.     If  he 
cannot  assert  it  in  that  writ,  then  the  right 
is  gone  forever;  the  title  of  the  wrongdoer 
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is  rendered  indefeasible,  and  the  effect  of 
the  statute  is  only  to  annihilate  that  which 
it  authorized  to  be  transferred.  To  such 
conclusions  I  cannot  come,  and  am  clearly 
of  opinion  that  we  must  recognize  the  right 
of  the  devisee  to  maintain  the  writ  of  right 
upon  the  seisin  of  the  testator  or  his  an- 
cestor. 

It  remains  but  to  observe  that  judge 
Green,  in  Watts  v.  Cole  and  wife  Ac.  has 
strongly  expressed  the  contrary  opinion; 
but  as  it  was  not  a  question  in  the  cause, 
the  case  furnishes  no  authority.  And  yet 
he  admits  that  a  devise  of  a  right  of  entry 
is  good,  and  gives  the  right  to  sue  in 
ejectment.  Now  a  devise  of  a  right  of  en- 
try does  not  cast  the  freehold  or  possession 
on  the  devisee,  as  it  does  where  the  devisor 
is  seized.  The  plaintiff  in  ejectment  there- 
fore must  avail  himself  of  the  devisor's 
possession.  And  hence  it  seems  to  me, 
that  if  the  devise  of  a  right  of  entry  gives 
the  remedy  by  ejectment,  the  devise  of  the 
right  of  property  carries  along  with  it  the 
power  of  maintaining  a  writ  of  right. 

I  am  of  opinion  to  reverse  the  judgment, 
and  award  the  scire  facias. 

The  other  judges  concurred.  Judgment 
reversed. 


479  *Sim8  V.  Alderson. 

AuiTUst.  1836,  Lewisbursr. 
Statatory   Penalty— Recovery— Action    of     Debt.*— A 

statute  gives  a  penalty,  to  be  recovered  by  bill, 
plaint  or  iDformation:  Held,  the  penalty  may  be 
recovered  by  action  of  debt. 

.5ame-5ftme— Declaration— Sufficiency  of.— Wbat  dec- 
laration will  be  sufficient  to  maintain  an  action 
under  the  statute  givinfir  a  penalty  against  an 
officer  conducting'  an  election,  who  shall  so  inter- 
fere in  the  election  as  to  shew  partiality  for  any 
of  the  candidates.  • 

Arrest  of  Judgnent-ReverMl— Judgment  In  Appellate 
Court. t— After  verdict  for  the  plaintiff,  the  defend- 
ant moves  for  a  new  trial,  and  also  in  arrest  of 
Judgment:  the  court  below,  without  decidintr 
upon  the  motion  for  a  new  trial,  is  of  opinion 
for  the  defendant  upon  the  motion  in  arrest,  and 
enters  judgment  in  his  favour,  which  is  reversed 
in  an  appellate  court:  That  court,  upon  overrul- 
ing the  motion  in  arrest,  will  not  send  the  cause 
back  for  a  decision  upon  the  motion  for  a  new 
trial,  but  will  proceed  to  g-lve  final  judgment  for 
the  plaintiff. 

Edward  Sims,  who  sued  as  well  for  the 
commonwealth  as  for  himself,  brought  an 
action  in  the  circuit  court  of  Payette  county 
against  George  Alderson  sheriff  of  the  said 
county,  to  recover  a  penalty  of  666  dollars 
66   cents    under    the   33d    section  of  an  act 


•statutory  Penalty— Recovery— Action  of  Debt.— The 

action  of  debt  is  the  peculiarly  appropriate  action 
to  recover  a  penalty  by  statute.  To  this  effect,  see 
principal  case  cited  in  Russel  v.  L.  &  N.  R.  Co.,  93 
Va.  326.  25  S.  E.  Rep.  99.  And  in  West  v.  Rawson,  40 
W.  Va.  482,  21  S.  E.  Rep.  1019,  it  is  said:  "If  the  stat- 
ute prohibits  the  doing  a  thing  under  a  penalty, 
and  does  not  prescribe  any  mode  of  recovery,  an 
action  of  debt  may  be  maintained.  Com.  Dig, 
*  Action  upon  Statute,'  F:  2  Bac.  Abr.  'Debt,'  A; 
Sims  ?'.  Alderson  (1836),  8  Leioh  479." 

See  monographic  no^*  on  "Debt,  The  Action  of"  ap- 
pended to  Davis  V.  Mead,  13  Qratt.  118. 

tJudffment  -Motion  in  Arrest— Motion  for  New  Trial- 
Effect  of  Making  Both  Motions  SInnltaneously.— 
Where  a  motion  In  arrest  of  judgment  and  a  motion 
for  a  new  trial  are  made  at  the  same  time,  and  are 
acted  upon  by  the  court  at  the  same  time,  the  order 
in  which  they  may  be  considered  by  the  court  is  not 
material:  as  under  such  circumstances  the  motion 
in  arrest  of  judgment  cannot  be  regarded  as  a 
waiver  of  objection  to  its  verdict  or  as  an  admis- 
sion that  the  verdict  is  unobjectionable.  Oerling  v. 
Agrtc.  Jns.  Co..  89  W.  Va.^.  693,  80  S.  E.  Rep,  691,  692: 
Sweeney  v.  Baker.  18  W.  Va.  217".  both  citing  the  prin- 
cipal case. 


concerning  general  elections  in  this  com- 
monwealth, passed  April  2d  1831.  8upp.  to 
Rev.  Code,  ch.  88,  p.  112.*  The  declaration 
was  in  debt,  and  contained  three  counts. 
The  first  count  alleged  that  at  the  August 
election  for  the  county  of  Fayette  in  1831, 
the  said  Edward  Sims,  being  a  candidate 
to  represent  the  counties  of  Fayette  and 
Nicholas  as  a  delegate  in  the  lower  house 
of  the  general  assembly  then  next  suc- 
ceeding, those  two  counties  being  by 

480  *law    entitled    to   send  one  delegate, 
and  the  said  George   Alderson    being 

sheriff  as  aforesaid  and  conductor  of  said 
election,  did  interfere  and  shew  a  great 
partiality  in  favour  of  other  candidates, 
and  against  the  said  Edward  Sims,  by  ad- 
vising and  urging  persons  to  vote  against 
the  said  Edward  Sims,  and  by  refusing  to 
receive  votes  of  persons  known  to  be 
favourable  to  him,  though  duly  qualified, 
and  urging  their  right  to  be  heard  in  said 
election,  and  have  their  votes  received  and 
recorded  in  favour  of  the  said  EM  ward 
Sims.  After  which  there  was  a  further 
allegation  that  the  said  George  Alderson 
sheriff  as  aforesaid,  not  regarding  the  stat- 
ute, did  not  receive  the  said  votes  qualified 
as  aforesaid,  but  wholly  refused  so  to  do, 
contrary  to  the  form  of  the  statute. 

The  second  count  alleged  that  the  said 
George  Alderson  sheriff  as  aforesaid, 
again  disregarding  the  statute,  on  the 
day  of  the  election  in  Fayette  aforesaid, 
and  when  the  said  EMward  Sims  was 
a  candidate  as  aforesaid  for  the  suffrages 
of  the  qualified  voters  of  Fayette  and 
Nicholas  for  a  seat  in  the  lower  house 
of  the  legislature,  while  conducting  the 
said  poll,  did,  by  colour  of  his  office,  check 
the  voters,  and  refused  to  receive  more 
votes,  and  closed  the  polls  before  sunset, 
without  making  due  proclamation,  and 
without  calling  upon  voters  to  come  for- 
ward, in  order  to  defeat  the  election  of  the 
said  Sims,  who  had  voters  at  the  polls 
r^ady  to  give  in  their  votes,  but  which 
were  refused  by  the  said  George  Alderson 
sheriff  as  aforesaid. 

The  third  count  alleged  that  the  said 
George  Alderson  sheriff  as  aforesaid,  again 
disregarding  the  statute,  while  he  was  con- 
ducting the  election  as  aforesaid,  did  in- 
terfere and  shew  partiality  in  said  election, 
by  openly  delivering  a  public  speech  in 
favour  of  one  of  the '  candidates  for  the 
suffrages  of  the  people,  and  denouncing  the 
pretensions  or  claims  of  the  others,  and 
endeavoured,  by  other  unlawful  means,  to 
infiuence  the  election  of  the  plaintiff. 

481  *The  defendant  demurred  generally 
to  the  declaration,  in  which  demurrer 

the  plaintiff  joined ;  and  the  defendant  also 
pleaded  nil  debet,  on  which  issue  was  joined. 
Upon  argument  of  the  demurrer,  it  was 
overruled,  and  a  jury  were  *then  impaneled 
to  try  the  issue,  and  found  a  verdict  for  the 


•The  section  referred  to  is  in  these  words:  "If 
any  sheriff  or  other  officer  condnctin?  an  election 
shall,  directly  or  indirectly,  so  interfere  in  the 
election  of  senators  or  delesrates  as  to  shew  par- 
tiality for  any  of  the  candidates,  he  shall  forfeit 
and  pay  the  sum  of  666  dollars  66  cents,  to  be  re- 
covered by  bill,  plaint  or  information  in  any  conrt 
of  record,  one  moiety  to  the  use  of  the  informer, 
and  the  other  to  the  use  of  the  commonwealth  for 
the  benefit  of  the  literary  f  and."— Note  in  Oriffina] 
Edition. 
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plaintiff.  The  defendant  moved  the  court 
for  a  new  trial,  and  also  filed  errors  in 
arrest  of  judgment.  Upon  the  argument  of 
those  errors,  the  court  considered  them 
sufficient,  and^ave  judgment  for  the  de- 
fendant. To  that  judgment  a  supersedeas 
was  awarded. 

William  A.  Harrison,  for  the  plaintiff  in 
error.  In  the  transcript  of  the  record,  it  is 
stated  that  the  errors  ^led  in  arrest  are  not 
to  be  found ;  but  the  opinion  given  by  the 
court  below  upon  the  argument  of  those 
errors,  shews  that  the  motion  in  arrest  in- 
volved merely  the  question  raised  by  the 
demurrer  to  the  declaration.  The  question 
is,  whether  the  action  of  debt  can  be  main- 
tained. The  statute  creating  the  penalty 
uses  the  words  **to  be  recovered  by  bill, 
plaint  or  information,"  but  the  term  bill 
covers  the  action  of  debt.  2  Chitty's  Plead- 
ing 13.  Besides,  it  is  a  general  rule  that  if 
an  act  imposes  a  penalty  and  prescribes  no 
particular  remedy,  debt  will  lie.  13  Peters- 
dorff's  Abr.  281. 

William  Smith  and  Johnson,  for  defend- 
ant in  error,  said,  that  even  if  it  should 
appear  that  in  England  the  term  bill  cov- 
ered the  action  of  debt,  that  was  not 
enough.  The  question  would  remain  as  to 
the  intention  of  the  legislature  of  Virginia, 
They  called  the  attention  of  the  court  to 
the  act  in  1  Rev.  Code,  ch.  51,  {  28,  p.  163, 
and  to  the  31st  section  of  the  act  of  1831, 
Supp.  to  Rev.  Code,  ch.  88,  p.  112.  It 
would  be  seen  by  these  sections,  that  debt 
is  expressly  given  wherever  it  is  meant  to 
be  given  at  all.  And  the  31st  section  of  the 
act  of  1831  shews  that  the  words  bill,  plaint 
or  information  were  not  considered  to 
482  embrace  the  action  of  debt.  If  *those 
words  were  insufficient,  by  them- 
selves, to  give  debt  for  the  penalties  cresrted 
by  the  31st  section,  they  must  be  equally 
insufficient  in  a  case  arising  under  the  33d 
section.  The  same  words,  used  in  two 
clauses  of  a  statute,  must  have  the  same 
meaning  in  each  clause.  But  if  debt  could  be 
maintained,  the  declaration  is  still  radically 
defective.  All  the  circumstances  necessary 
to  support  the  action  must  be  laid.  Mere 
recital  is  not  enouirh :  there  must  be  express 
averments.  The  first  count  does  not  aver 
that  there  was  an  election,  nor  that  the  de- 
fendant conducted  the  election.  The  words 
being  &c,  are  mere  recital.  Nor  is  there 
any  averment  that  the  defendant  knew  the 
rejected  voters  to  be  qualified.  This  is 
vital.  Newell  v.  Commonwealth,  2  Wash. 
88.  The  present,  it  should  be  remembered, 
is  a  penal  action,  and  to  be  taken  strictly. 
CARR,  J.  I  was  very  much  struck  with 
the  arguments  of  counsel,  and  their  objec- 
tions taken  to  the  form  of  the  action  and 
the  defects  of  the  declaration  in  this  case; 
but  upon  reflection  and  examination  of  au- 
thorities, I  have  satisfied  myself,  1.  That 
the  action  of  debt  may  be  brought  on  the 
statute,  it  being  comprehended  in  the  word 
bill.  2.  That  the  count  first  laid  in  the 
declaration  is  good  on  general  demurrer, 
though  I  do  not  believe  it  could  have  with- 
stood a  special  demurrer.  It  is  defective  in 
details,  but  does  not,  I  conceive,  *' omit  any 
thing  so  essential  to  the  action  as  that 
judgment  according  to  law  and  the  very 
right  of  the   case  cannot  be  given."    3.  I 


am  of  opinion  that  we  ought  not  to  send 
the  case  back  for  a  decision  on  the  motion 
for  a  new  trial;  that  motion  being,  as  I 
think,  waived  by  the  errors  in  arrest,  and 
rendered  impracticable  by  the  other  cir- 
cumstances which  have  taken  place.  I 
refer  to  the  more  extended  views  of  the 
president  in  this  case,  of  which  I  entirely 
approve,  and  to   the   authorities    he   cites, 

which  I  have  examined. 
483  ♦TUCKER,  P.  This  is  an  action 
brought  against  the  sheriff  of  Fayette 
under  the  statute,  for  partiality  in  con- 
ducting an  election  to  the  prejudice  of  the 
plaintiff,  who  was  a  candidate  at  the  Au- 
gust elections  in  1831.  The  defendant 
pleaded  not  guilty,  and  a  jury  of  the  coun- 
ti*y  have  negatived  that  plea,  and  found 
him  guilty  of  partiality  in  the  conduct  of 
the  election,  against  the  form  of  the  stat- 
ute. Having  failed  to  acquit  himself  be- 
fore his  peers  of  this  serious  charge,  he 
now  seeks  to  arrest  the  judgment  for  the 
penalty,  on  the  ground  that  the  declaration 
is  defective. 

The  first  objection  goes  to  the  founda> 
tion  of  the  action.  It  is  contended  that  the 
action  of  debt  is  not  within  the  provisions, 
of  the  statute,  which  only  authorize  the 
recovery  of  the  penalty  by  bill,  plaint,  or 
information ;  that  we  have  no  proceeding 
by  bill  or  plaint ;  that  the  remedy  provided 
thereby  is  that  by  information  alone ;  and 
that  where  a  specific  remedy  is  pointed  out 
by  the  statute  for  the  recovery  of  a  penalty, 
that  remedy  only  can  be  pursued. 

It  might  perhaps  be  questioned  whether 
this  last  position,  true  as  it  may  be  as  a. 
general  principle,  would  govern  this  case. 
For  it  is  laid  down  in  the  most  ancient  au- 
thorities, that  ** though  the  statute  which 
gives  the  action  for  an  escape  limits  the 
recovery  by  writ  of  debt,  which  imports, 
an  original,  yet  debt  by  bill  against  him 
in  custod.  mar.  will  lie;  for  it  is  within 
the  equity  of  the  statute."  1  Roll.  536,  1. 
50,  cited  1  Com.  Dig.  438.  A  fortiori,  as. 
debt  is  the  peculiarly  appropriate  action  in 
these  cases  (2  Bac.  Abr.  Debt,  A. ;  13  Peters- 
dorff's  Abr.  281),  it  is  fair  to  conclude  that 
if  the  action  given  is  by  bill,  the  action  of 
debt  will  lie,  by  the  equity   of  the   statute. 

I  shall  not,  however,  rest  upon  this 
ground.  I  am  of  opinion  that  the  act  of 
assembly  intended  the  action  of  debt,  by 
the  language  which  it  has  used.  That  lan- 
guage has  been  handed  down  from 
484  century  to  century,  *having  found  its 
way  into  the  early  statutes  giving 
actions  for  the  recovery  of  penalties.  This 
is  obvious  from  the  use  of  the  word  plaint, 
which  is  not  designed  to  refer  to  proceed- 
ings in  inferiour  courts,  but  to  the  court  of 
king's  bench ;  for  we  are  told  that  *  ^anciently 
the  process  -  of  trespass  in  the  king's 
bench  was  founded  on  a  plaint  orqueritur 
entered  on  the  records  of  the  court."  1 
Tidd  166,  167.  But  although  this  proceed- 
ing is  no  Ibnger  in  use,  yet  the  old  formula 
of  enactment  as  to  proceedings  under  penal 
statutes,  seems  to  be  still  retained  in  Eng- 
land, as  well  as  with  us.  With  respect  to 
the  term  bill,  that  term,  in  law  language 
(as  here  used)  distinctly  indicates  an  action 
by  bill  of  Middlesex  in  the  court  of  king's, 
bench.     This  bill  of  Middlesex  was  equally 
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applicable  to  actions  of  debt,  assumpsit 
&c.  but  as  the  action  of  debt  is,  as  has 
been  shewn,  the  most  approved  action  for 
a  penalty,  where  another  is  not  pointed 
out,  so  the  word  bill  here  would  be  'con- 
strued to  mean  bill  in  debt,  or,  in  other 
words,  an  action  of  debt  in  the  king's 
bench.  Now  if,  in  an  english  statute,  debt 
in  the  court  of  king's  bench  would  be  i!kn- 
derstood  by  the  word  bill,  how  are  we  to 
understand  it  here?  Are  we  to  reject  it  en- 
tirely, or  are  we  not  rather  to  interpret  it 
to  mean  debt  in  our  courts  of  record?  It  is 
very  well  known  that  in  our  proceedings 
we  have  rather  followed  the  forms  of  the 
king's  bench  than  those  of  the  common 
ple^s;  and  hence  it  is  that  in  our  courts, 
as  well  as  in  our  legislature,  we  often  use 
phrases  which  belong  to  the  former  rather 
than  to  the  latter.  This  very  word  bill, — 
though  we  have  no  bill  of  Middlesex, — is 
used  in  the  same  way  in  our  entries  as  in 
the  king's  bench.  Thus  when  judgment 
is  entered  for  the  defendant,  the  entry  is 
that  the  plaintiff  take  nothing  by  his  bill, 
but  for  his  false  clamour  be  in  mercy  &c. 
The  entry  in  the  common  pleas  would  be, 
''that  the  plaintiff  take  nothing  by  his 
writ;"  a  form  which  perhaps  was  not  fol- 
lowed with  us  because  we  do  not  com- 
485  mence  with  an  *originaI  writ,  but 
begin  the  suit  with  a  capias,  accord- 
ing to  the  course  of  the  king's  bench  where 
the  defendant  resides  in  Middlesex.  1 
Tidd  167. 

It  is  said,  however,  that  in  this  very 
statute,  in  another  section,  debt  and  bill 
are  both  mentioned.  Supp.  to  Rev.  Code, 
ch.  88,  I  31.  The  same  thing  is  to  be  seen 
in  engUsh  statutes.  4  and  5  Philip  and 
Mary,  cited  6  Co.  IQ,  a.*  And  the  case 
already  cited  from  Rolle  shews  that  where 
debt  is  mentioned  in  the  statute,  it  means 
peculiarly  debt  by  original,  that  is,  debt  in 
the  common  pleas,  though  by  the  equity 
of  the  statute  the  court  extended  it  to  the  bill 
of  Middlesex,  that  being,  in  effect,  debt  by 
bill  in  the  king's  bench.  There  is  there- 
fore no  incongruity  in  the  english  statute, 
where  it  gives  the  remedy  both  by  action 
of  debt  and  by  bill;  since  the  former  means 
debt  in  the  common  pleas,  and  the  latter, 
debt  in  the  king's  bench.  Our  statutes 
indeed,  enacted  at  an  early  day  (in  1784 
and  1785)  and  which  are  the  prototypes  of 
the  act  in  Supp.  to  Rev.  Code.  ch.  88,  fol- 
low this  language  with  no  very  great  pro- 
priety; btrt  it  is  obvious  that  it  was  taken, 
by  tne  learned  persons  who  then  drew  our 
statutes,  from  the  familiar  phraseology  of 
the  british  statutes,  under  the  impression 
that  it  was  safest  to  follow  the  established 
formula.  Be  this  as  it  may,  we  must  take 
it  that  as  the  word  bill  meant  debt  in  the 
english  statute,  it  must  have  been  designed 
to  mean  the  same  in  ours.  And  as  to  the 
different  phraseology  in  the  two  sections, 
it  is  easily  explained  when  we  attend  to  the 
fact  that  one  of  them  was  enacted  in  1784 
and  the  other  in  1785.  Upon  the  whole, 
therefore,  I  think  that  the  action  was  prop- 
erly brought. 


•Note  by  tbe  president.  See  also  21  James  1,  ch.  4, 
wbere  the  terms  used  are  "action,  bill,  plaint  or 
Information:"  and  Id.  ch.  22.  S  46.  where  the  words 
used  are  "debt,  bill,  plaint  or  information."  These 
statutes  are  qaoted  4  T.  R.  66,  70. 
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*I  am  not  less  satisfied  that  the  first 
count  of  the  declaration  is  good  upon 
general  demurrer.  It  would  not  have  stood 
the  test  of  ^  special  demurrer  indeed,  be- 
cause the  defendant  might  have  demanded, 
if  he  chose,  more  certainty  and  precisenesa 
in  the  plaintiff's  charge.  He  might  have 
called  upon  him  for  specifications  which 
would  have  enabled  him  better  to  under- 
stand the  grounds  upon  which  he  was  to 
be  assailed.  This  is  precisely  the  object  of 
a  special  demurrer.  It  is  the  mode  fur- 
nished the  defendant,  on  the  one  hand,  of 
compelling  his  adversary  to  give  him  fair, 
full  and  distinct  notice  of  what  is  to  be 
proved  against  him ;  and  it  is  the  protection 
furnished  thd  plaintiff,  on  the  other, 
against  objections  not  going  to  the  gist  but 
only  to  the  form  of  the  action,  which  tbe 
defendant,  in  all  fairness,  should  disclose, 
that  they  may  be  amended,  instead  of  con- 
cealing and  withholding  them  for  the  pur- 
pose of  securing  him  against  a  judgment, 
in  the  event  of  a  decision  against  him  by 
his  peers.  This  I  take  to  be  the  true  spirit 
of  the  statute  of  jeofails,  in  providing  that 
upon  demurrer  '*the  court  shall  regard  no 
other  defect  or  imperfection  in  the  writ, 
return,  declaration  or  pleadings,  than  what 
shall  be  specially  alleged  in  the  demurrer 
as  causes  thereof,  unless  something  so  es- 
sential to  the  action  or  defence  be  omitted, 
as  that  judgment  according  to  law  and  the 
very  right  of  the  case  cannot  be  given. ' '  In 
this  case  every  essential  to  the  action  is 
stated ;  and  whether  imperfectly  or  not,  is 
unimportant;  for  the  distinction  is  between 
an  imperfect  or  informal  statement  of  a 
good  cause  of  action,  and  the  statement, 
however  formally  made,  of  a  defective  cause 
of  action.  The  plaintiff  sets  forth  that  he 
sueS  qui  tarn ;  he  demands  the  precise  pen- 
alty imposed  by  law ;  he  states  that  at  the 
August  elections  for  Fayette  in  1831,  he 
was  a  candidate  for  the  house  of  delegates, 
and  that  the  defendant,  being  sheriff  and 
conductor  of  the  election,  did  interfere 
487  and  shew  partiality  in  favour  *of 
other  candidates  and  against  him, 
^*by  advising  and  urging  persons  to  vote 
against  him,  and  by  refusing  to  receive 
votes  of  persons  known  to  be  favourable  to 
him,  though  duly  qualified,  and  urging 
their  right  to.be  heard  in  the  said  election, 
and  to  have  their  votes  received  and  recorded 
in  his  favour."  What  is  there  omitted  in 
this  declaration,  so  essential  to  the  action, 
as  that  judgment  according  to  law  and  the 
very  right  of  the  case  cannot  be  given?  I  do 
not  perceive.  The  facts  of  the  election 
being  held,  of  Sims  being  a  candidate,  and 
of  Alderson  being  sheriff,  are  indeed  set 
forth  by  way  of  recital,  as  they  migfht  well 
be ;  but  the  fact  that  the  defendant  did  in- 
terfere and  shew  partiality,  which  is  the 
gist  of  the  action,  is  set  forth  directly  and 
not  by  way  of  recital ;  and  the  cases  agree 
that  this  is  sufiBcient.  Fulgham  v.  Light- 
foot,  1  Call  250.  Moreover,  this  allegation 
is  in  the  very  language  of  the  act,  and  it 
is  followed  by  the  specification  that  the  de- 
fendant interfered  by  advising  and  urging 
persons  to  vote  against  the  plaintiff.  I 
say  nothing  of  the  other  specification,  as 
wanting  perhaps  some  ingredients  to 
render  it   complete.     But  the  first   is   suffi- 
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cieiit;<and  though  on  special  demurrer  it 
would  be  considered  too  general,  as  the  de- 
fendant had  a  right  to*know  what  particu- 
lar persons  he  was  charged  with  advising, 
in  order  to  enable  him  the  better  to  defend 
himself,  yet  as  he  did  not  choose  to  demur 
specially^  he  cannot  be  received  to  make 
the  objection  on  general  demurrer.  I  am 
therefore  of  opinion  that  the  court  properly 
overruled  the  demurrer,  and  a  fortiori,  most 
improperly  arrested  the  judgment.  It  must 
therefore  be  reversed,  and  judgment  entered 
for  the  plaintifif,  without  regard  to  the  mo- 
tion for  a  new  trial,  which  the  defendant 
must  be  considered  as  waiving  by  moving 
in  arrest  of  judgment.  It  is  well  settled 
that  a  party  cannot  move  for  a  new  trial 
after  a  motion  in  arrest  (4  Barn.  %l  Crcs. 
160),  and  though  in  this  case  the  motions 
were  probably  simultaneous,  yet  as 
488  the  party  has,  upon  *his  motion, 
actually  had  the  judgment  arrested 
erroneously,  he  cannot  now  go  back  to  his 
motion  for  a  new  trial.  It  is  not  perceived 
how  this  consequence  can  be  avoided.  This 
court,  in  reversing  the  judgment  in  arrest, 
must  give  judgment  for  the  plaintiff,  which 
at  once  occludes  the  motion  for  a  new  trial ; 
nor  do  I  see  how  we  could  reverse  and  send 
the  cause  back  for  the  court  to  consider  that 
motion.  Such  a  practice  would  lead  to  em- 
barrassing difiBculties  and  serious  conse- 
quences, particularly  as  it  respects  the 
county  courts,  since  the  same  court  that 
tried  the  cause  could  rarely  be  assembled  to 
pronounce  on  the  motion ;  and  indeed  it 
would  be  mischievous  in  the  extreme,  if 
even  the  same  judge,  after  a  lapse  of  years, 
was  called  upon  to  decide  it,  and  to  sign  a 
bill  of  exceptions  setting  forth  the  facts. 

I  am  therefore,  on  the  whole,  of  opinion 
to  reverse  the  judgment,  and  enter  judg- 
ment for  the  plantiff. 

The  other  judges  concurring,  judgment 
of  circuit  court  reversed,  and  judgment  en- 
tered for  the  plaintiff. 
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♦M'Farland  v.  Hunter. 

August.  1886,  Liewisburg-. 


Evidence— Answers  to  Interroffstoiies  Piled  In  Action 
at  Law— WhoHey  Introduce*— Welglit.— A  defend- 
ant in  an  action  at  law.  wishing- a  discovery  from 
tbe  plaintiff,  flies  written  interrogatories  under 
the  statute,  to  which  answers  are  given.  The 
answers  to  these  interrogatories  cannot,  at  the 
trial,  be  fflven  in  evidence  by  the  plaintiff.  They 
'     will  not  be  admitted  as  evidence  unless  offered  by 


*Bvldence— Answers  to  interroiratories  Piled  in  Ac* 
tlon  at  Law-Who  May  Introduce.— The  decision  of 
the  principal  case,  that  it  is  not  competent  to  the 
respondent  to  interroira lories  filed  under  the  stat- 
ute in  an  action  at  law.  to  introduce  the  answers  to 
such  interrofiratories,  as  evidence  in  his  favor,  is 
approved  and  followed  in  Vausrhn  v.  Garland.  11 
Leitrh  251. 

Interrogatories— Statute—  Interpretation  — **  Bill  of 
Discovery."— The  bill  of  discovery  referred  to  in  the 
statute,  authorizing  the  court,  in  an  action  at  law. 
to  require  answers  to  Interrogatories  such  as  the 
person  to  whom  they  are  propounded  would  be 
bound  to  answer  upon  a  bill  of  discovery,  means 
the  pure  bill  of  discovery  as  understood  in  equity 
practice,  and  not  a  bill  of  discovery  and  relief. 
Hogshead  v.  Baylor.  10  GratL  106,  106.  citinir  the 
principal  case. 

See  the  principal  case  also  cited  In  Fant  v.  Miller. 
17  Gratt  206. 

Billof  Discovery— A vennents.— In  Russell  v.  Dicke- 
8chied.84W  Va.  70,  it  is  said:  "While  it  is  necessary 
in  a  bill  of  discovery  to  show  that  the  discovery  is  not 
material  to  the  support  of  the  partvs  claim  asking 
the  same  and  the  manner  in  which  it  is  material,  it 


the  defendant;  and  if  Introduced  by  him  as  evi- 
dence, the  whole  of  the  answers  will  ffo  tog-ether 
to  the  Jury,  before  whom  they  will  not  be  conclu- 
sive, but  have  such  weight  only  as  the  jury  think 
them  properly  entitled  to.  and  be  subject  to  be 
disproved  by  any  other  evidence  which  the  defend- 
ant may  introduce. 

Action  of  assumpsit  in  the  count3'  court 
of  Mason,  by  Charles  Hunter  against 
Ezekiel  M'Farland,  in  which  issues  were 
joined  on  the  pleas  of  non  assumpsit  and 
non  assumpsit  within  live  years.  The  de- 
fendant wishing  a  discovery  from  the  plain- 
tiff, to  be  used  in  evidence  at  the  trial,  filed 
written  interrogatories  to  the  plaintifif  under 
the  act  of  Aprfl  16,   1831,    Acts   of  1830-31, 

ch.  11,  i  68,  Supp.  to  Rev.  Code,  ch. 
490      109,  p.  161,*  and  it  appearing  *to  the 

court  by  the  oath  of  the  defendant, 
that  answers  to  the  interrogatories  would 
be  material  evidence  in  the  cause,  and  that 
the  interrogatories  themselves  were  perti- 
nent, the  court  allowed  the  interrogatories, 
and  made  an  order  requiring  the  plaintiff 
to  answer  the  same  in  writing  and  in 
solemn  form,  on  his  oath  or  affirmation. 
Answers  to  the  interrogatories  were  given 
and  filed.  At  the  trial,  the  plaintiff  gave 
in  evidence  (among  other  things)  the  in- 
terrogatories of  the  defendant,  and  also  the 


is  not  necessary  to  aver  that  the  discovery  Is  abso- 
lutely necessary  or  indispensable  for  that  purpose.  It 
will  be  sufficient  to  state  and  show  that  it  is  material 
evidence.  Thus  for  example  it  is  not  necessary  to 
allesre  in  a  bill  that  the  plaintiff  has  no  other  wit- 
ness or  evidence  to  establish  the  facts  of  which  the 
discovery  is  sought,  for  he  is  entitled  to  It.  if  It  be 
merely  cumulative  evidence  of  material  facts. 
Story's  Eq.  PI.  S$  816-325:  McFarland  ».  Hunter,  8  Leigh 
492.4W3:  March  v.  Davison,  0  Paige  680:  Peck  v.  Ashley. 
12  Mete.  478;  Williams  v.  Wann,  8  Blackf.  477;  Min. 
Inst.  vol.  4.  Marir.  p.  1180." 

See  irenerally.  monographic  note  on  "Bills  of  Dis- 
covery" appended  to  Lyons  v.  Miller.  6  0ratt.  427. 

•The  act  is  in  these  words— "Any  party,  plaintiff 
or  defendant,  in  any  action  at  law,  pending  in  any 
county  or  corporation  court  or  circuit  superlour 
court,  wlshlnsr  a  discovery  from  the  adverse  party, 
to  be  used  in  evidence  at  the  trial  of  such  action, 
may  file  written  Interrogatories  to  such  party,  and 
call  upon  him  to  answer  the  same  in  solemn  form, 
on  his  oath  or  affirmation:  and  if.  upon  such  Inter- 
rogatories beinsr  filed,  it  shall  appear  to  the  court 
by  the  oath  of  the  party  filing  the  same,  or  other- 
wise, that  answers  to  such  interrogatories  will  be 
material  evidence  in  the  cause,  and  that  the  Inter- 
rogatories themselves  are  pertinent,  and  such  as 
the  adverse  party  would  be  bound  to  answer  unto 
upon  a  bill  of  discovery  in  a  court  of  chancery,  the 
court  shall  allow  such  interrogatories,  and  shall 
make  an  order  requiring  the  adverse  party  to  an- 
swer thje  same  in  writing,  and  In  solemn  form,  on 
his  oath  or  affirmation:  and  the  answers  to  such 
interrogatories  being  so  given  and  filed,  shall  be 
evidence  at  the  trial  of  the  cause,  in  the  same  man- 
ner, and  to  the  same  purpose  and  extent,  and  upon 
the  same  conditions,  in  all  respects,  as  if  they  had 
been  procured  upon  a  bill  in  chancery  for  discovery, 
but  no  further  or  otherwise.  And  if  the  party  to 
whom  interrogatories  shall  be  so  propounded,  and 
who  shall  be  so  required  by  the  court  to  answer  the 
same,  shall,  after  reasonable  notice,  and  a  copy 
thereof  served  on  him.  fail  to  make  answers  to  the 
same  in  manner  aforesaid,  or  shall  answer  the 
same  evasively,  the  court  may  attach  him.  and 
compel  him  to  answer  in  open  court:  or  it  may  con- 
tinue the  cause,  and  require  more  explicit  and 
direct  answers:  or.  if  the  party  to  whom  such  inter- 
rogatories shall  be  propounded,  be  defendant  in 
the  action,  it  may  set  aside  his  plea  or  pleas,  and 
give  Judgment  against  him  as  by  default:  or  if  he 
be  plaintiff,  may  order  his  suit  to  be  dismissed  with 
costs;  as  shall.  In  the  discretion  of  the  court,  seem 
most  just  and  proper:  Provided,  That  nothing 
herein  contained  shall  preclude  any  party  to  such 
action  from  exhibiting  his  bill  in  chancery  for  a 
discovery,  against  any  adverse  party,  as  heretofore, 
if  he  shall  elect  so  to  do:  but  any  party  having 
elected  to  file  such  Interrogatories,  shall  not  be 
allowed  afterwards  to  exhibit  a  bill  in  equity  for 
discovery  touching  the  same  matters."— Note  in 
Original  Edition. 


975 


8  LEIGH 


VntomiA  Reports,  Annotated. 


40I>49S 


answers  of  the  plaintiff  thereto.  And  then 
the  defendant  offered  evidence  to  disprove 
the  matters  alleged  in  each  and  every  part  of 
every  answer  filed  by  the  plaintiff,  so  far  as 
they  were  responsive  to  the  interrogatories. 
To  the  introduction  of  this  evidence  the 
plaintiff  objected,  insisting  that  the  said 
answers  of  the  plaintiff  were  conclusive 
evidence  against  the  defendant  so  far  as 
they  were  responsive  to  the  interrogatories, 
and  were  not  to  be  contradicted  or  disproved 
,  by  the  defendant  by  any  evidence  whatever, 
either  written  or  parol.  The  court  being  of 
this  opinion  rejected  the  eyidence,  and  the 
defendant  excepted  to  the  opinion.  The 
jury  found  a  verdict  for  the  plaintiff, 

491  *on  which   judgment    was   rendered; 
and    upon   a  supersedeas  thereto,  the 

circuit   court    affirmed    the  judgment.     To 
the  judgment  of  the   circuit   court  a  super- 
sedeas   was   obtained  from  the  court  of  ap- 
.  peals. 

At  July  term  1834,  the  question  arising 
upon  the  bill  of  exceptions  ^s  to  the  proper 
construction  of  the  statute  of  1831,  was 
discussed  in  writing,  at  great  length,  by 
Fisher  for  the  plaintiff,  and  Summers  for 
the  defendant  in  error.  Time  was  takep 
for  consideration ;  and  at  July  term  1835, 
the  following  opinion  was  delivered,  in 
which  the  president  and  Cabell,  J.,  con- 
curred. 

CARR,  J.  The  only  point  of  importance 
in  this  cause  arises  upon  exceptions  taken 
to  the  opinion  of  the  court  declaring  that 
the  answers  of  the  plaintiff  to  the  interrog- 
atories of  the  defendant,  so  far  as  they 
were  responsive,  were  conclusive  evidence, 
not  to  be  contradicted  or  disproved  by  any 
evidence  parol  or  written.  This  proceeding 
is  under  the  68th  section  of  the  late  judi- 
ciary act,  by  which  a  plaintiff  or  defendant, 
in  any  action  at  law,  wishing  a  discovery 
from  the  adverse  party,  to  be  used  as  evi- 
dence at  the  trial,  is  authorized  to  file  writ- 
ten, interrogatories  to  such  party,  and  call 
upon  him  to  answer  the  same  in  solemn 
form,  on  his  oath  or  affirmation ;  and  the 
law  further  declares,  that  the  answers  to 
such  interrogatories  shall  be  evidence  at 
the  trial  of  the  cause,  in  the  same  manner, 
and  to  the  same  purpose  and  extent,  and 
upon  the  same  conditions  in  all  respects, 
as  if  they  had  been  procured  upon  a  bill 
in  chancery  for  discovery,  but  no  further 
or  otherwise.  This  question  is  of  the  first 
impression,  and  of  great  importance ;  and 
therefore,  as  the  necessary  books  were  not 
to  be  had  at  Ivewisburg,  the  court  took  time 
to  consider  and  investigate  the  subject. 
The  object  of  the  legislature  seems  clear. 
They  meant  to  give  to  either  party  in  a 
suit  at  law,  the  benefit  of  a  discovery  from 
the  other,    without    the   expense  and 

492  delay  of  *a  regular  suit  in  chancery. 
To  ascertain  the  amount  of  this  ben- 
efit, we  must  look  to  the  nature  of  the  bill 
of  discovery,  and  the  weight  which  is  given 
to  the  disclosures  made  by  the  defendant  to 
such  bill.  Mitford,  p.  52,  says,  * 'Every 
bill  is  in  reality  a  bill  of  discovery ;  but  the 
species  of  bill  usually  distinguished  by  that 
title,  is  a  bill  for  discovery  of  facts  resting 
in  the  knowledge  of  the  defendant,  or  of 
deeds  or  writings  or  other  things  in  his 
custody  or  power,  and  seeking    no  relief  in 


consequence  of  the  discovery.  The  bill  is 
commonly  used  in  aid  of  the  jurisdiction 
of  some  other  court  ;''as  to  enable  the  plain- 
tiff to  prosecute  or  defend  an  action  at  law, 
a  proceeding  before  the  king  in  council,  or 
any  other  legal  proceeding  of  a  nature 
merely  civil,  before  a  jurisdiction  which 
cannot  compel  a  discovery  on  oath."  In 
Montague  v.  Dudman,  2  Ves.  sen.  398,  lord 
Hardwicke  says,  ^'A  bill  of  discovery  lies, 
here,  in  aid  of  some  proceedings  in  this 
court,  in  order  to  deliver  the  party  from  the 
necessity  of  procuring  evidence,  or  to  aid  the 
proceeding  in  some  suit  relating  to  a  civil 
right  in  a  court  of  common  law,  as  an  ac- 
tion ;  but  not  to  aid  the  prosecution  of  ai> 
indictment  or  information,  or  to  aid  the  de- 
fence of  it.*'  There  is  no  doubt  with  me 
that  the  bill  referred  to  by  our  act  is  thi» 
pure  bill  of  discovery,  with  no  prayer  for 
relief.  Such  a  bill  need  not  be  on  oath. 
Mitford  53;  2  P.  Wms.  541 ;  3  Atk.  132. 
The  plaintiff  in  such  bill  must  shew  that 
the  discovery  he  seeks  is  material  to  enable 
him  to  support  or  defend  a  suit,  or  he  shews 
no  title  to  the  discovery,  and  a  demurrer 
will  hold.  Mitford  155.  The  whole  prayer 
of  his  bill  being  a  discovery,  when  that  is 
made,  the  suit  in  equity  is  at  an  end.  The 
matter  thus  disclosed  is  to  be  used  in  evi- 
dence in  another  cause.  The  excellent 
written  argument  of  the  counsel  for  the 
appellee  takes  it  as  a  fundamental  position, 
that  the  bill  of  discovery  must  shew  that 
the  plaintiff  depends  wholly  upon  the  evi- 
dence sought  to  be  extracted;  and 
493  hence  argues  ^strongly  that  such  evi- 
dence cannot  be  contradicted,  as  proof 
of  that  sort  would  take  away  the  foundation 
of  the  bill.  It  is  true,  the  plaintiff  must 
shew  the  discovery  material:  but  I  do  not 
find  in  the  form  of  the  bill  (see  2  Newland's. 
Chancery  46),  that  the  plaintiff  must  state 
the  discovery  to  be  his  sole  chance  of  es- 
tablishing the  fact;  and  besides,  these  bills 
are  not  on  oath.  Nor  is  the  matter  ever 
discussed  in  equity,  after  the  disclosure  is 
made ;  the  matter  disclosed  is  then  trans- 
ferred as  evidence  to  the  law  court,  and 
there  it  is  weighed  according  to  legal  rules. 
Our  statute,  to  be  sure,  requires  that  there 
shall  be  an  oath ;  at  least,  that  it  shall  ap- 
pear to  the  court,  by  the  oath  of  the  party 
filing  the  interrogatories,  or  otherwise,  that 
answers  to  them  will  be  material  evidence 
in  the  cause,  and  that  the  interrogatories 
themselves  are  pertinent,  and  such  as  the 
adverse  party  would  be  bound  to  answer 
upon  a  bill  of  discovery:  but  I  do  not  un- 
derstand from  this,  that  it  must  appear  that 
the  party  has  no  other  chance  of  shewing 
the  facts,  but  the  answer.  He  may  have  a 
chain  of  evidence,  independent  of  the  dis- 
covery ;  but  he  may  think  some  of  the  links 
defective,  and  that  the  discovery  may  be 
material  and  necessary  to  make  these  per- 
fect. It  is  laid  down  by  Mitford  (page  256, 
quoting  1  Ves.  sen.  205),  that  *4n  general, 
if  it  can  be  supposed  that  the  discovery 
may  in  any  way  be  material  to  the  plaintiff 
in  the  support  or  defence  of  any  suit,  the 
defendant  will  be  compelled  to  make  it." 
The  cases  cited  by  the  counsel  in  support 
of  his  position  are  not  those  of  pure  dis- 
covery, but  such  as,  praying  relief  also, 
sought  to  translate  the  case  from   another 
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jurisdiction ;  or  such  as  sought  an  injunc- 
tion to  stay  proceedings  at  law.  Having 
thus  considered  the  nature  of  a  bill  of  dis- 
covery, let  us  see  what  is  the  weight  given  to 
the  answer.  In  Bermon  v.  Woodbridge, 
Doug.  788,  lord  Mansfield  says,  **  Though 
the  whole  of  an  affidavit  or  answer  must  be 
read,  if  any  part  is,  yet  you  need  not 

494  believe  all  equally.    *You  may  believe 
what  makes   against    his    point    who 

swears,  without  believing  what  makes  for 
it.''  In  Roe  e.  d.  Pellatt  v.  Ferrars,  2  Bos. 
APul.  547,  Chambers,  J.,  says,  **  Where  one 
party  reads  a  part  of  the  answer  of  the 
other  party  in  evidence,  he  makes  the  whole 
admissible  only  so  far  as  to  waive  any  ob- 
jection to  the  competency  of  the  testimony 
of  the  party  making  the  answer,  and  he 
does  not  thereby  admit  as  evidence  all  the 
facts  which  may  happen  to  have  been 
stated,  by  way  of  hearsay  only,  in  the 
course  of  an  answer  filed  to  a  bill  of  dis- 
covery." In  Lawrence  V.  The  Ocean  In- 
surance Co.,  11  Johns.  Rep.  289,  the  court 
say,  *'It  is  an  invariable  rule,  that  where 
an  answer  is  given  in  evidence  in  a  court 
of  law,  the  party  is  entitled  to  have  the 
whole  of  his  answer  read.  It  is  to  be  re-^ 
ceived  as  prima  facie  evidence  of  the  facts 
stated  in  it ;  open  to  be  rebutted  by  the  op- 
posite party.'*  Espinasse's  N.  P.  and 
Peake's  Evid.  35,  37,  are  cited.  In  Buller's 
N.  P.  237,  238,  it  is  laid  down,  that  *'al- 
though  an  answer  is  good  evidence  against 
a  defendant,  yet  it  is  not  against  his 
alienee ;  nor  is  it  any  evidence  for  the  de- 
fendant in  a  court  of  law  (except  so  ordered, 
on  an  issue  out  of  chancery)  unless  the 
plaintifif  make  it  evidence  by  producing  it 
first. "  Sec  also  2  Bac.  Abr.  622.  In  Blount 
V.  Burrow,  4  Bro.  C.  C.  74,  lord  Hardwicke 
said,  **That  the  rule  of  this  court,  and  the 
court  of  law,  as  to  reading  an  answer  or 
examination  against  a  party,  .is  different. 
That  this  court  is  too  confined  in  its  rule, 
and  the  court  of  law  is  too  large.  That  one 
part  of  an  answer  may  be  read  in  tnis  court 
against  a  party,  without  reading  the  answer 
throughout;  but  at  law  it  is  otherwise:  and 
if  the  judge  of  the  law  court  considers  that 
Though  the  whole  of  the  answer  is  read 
there,  yet  every  part  of  the  answer  or  ex- 
amination is  not  of  equal  credit,  he  thought 
the  rule  of  law  to  be  preferred."  In  Lady 
Ormond  v.  Hutcheson,  13  Ves.  53,  lord 
Erskine  declares  that  ** where  the  bill  is 
for  discovery  only,  and  the  answer  is 

495  read  for  *that  purpose,  you   read   the 
whole.     But    when    relief   is  prayed, 

and  the  plaintiff  replies  to  the  answer, 
putting  the  whole  in  issue,  he  cannot,  lead- 
ing the  answer  as  to  the  contract  and  the 
consideration,  stop  at  the  end  of  a  sentence, 
but  must  proceed  to  the  completion  of  the 
immediate  subject  to  which  the  defendant 
is  answering ;  but  that  does  not  apply  to 
distinct  matter."  In  Butterworth  v. 
Bailey,  15  Ves.  361,  lord  Eldon  says,  **The 
answer  to  a  mere  bill  of  discovery  cannot 
be  read  here  for  any  purpose ;  if  read  at 
law,  it  is  read  as  evidence,  and  the  whole 
answer  must  be  laid  before  the  jury."  In 
Savage  v.  Brocksopp,  18  Ves.  335,  lord 
Eldon  remarks,  '*At  law,  it  is  true,  if  an 
answer  is  proposed  to  be  read  as  evidence, 
the    whole    answer    must   be  read;  though 


there  were  declarations  of  judges,  first  (I 
think)  of  lord  Mansfield,  that  there  is  no 
reason  for  reading  the  whole."  Chancellor 
Kent  also,  in  Hart  v.  Ten  Eyck,  2  Johns« 
Ch.  Rep.  91,  treats  this  subject  with  his 
usual  ability,  citing  many  authorities,  and 
drawing  the  same  conclusions  with  those 
cited  above.  But  the  book  from  which  I 
have  derived  most  satisfaction  on  the  point 
is  Evans's  edition  of  Pothier,  vol.  2,  pp. 
136-8.  In  a  dissertation  of  great  learning 
and  ability,  on  the  law  of  evidence,  Evans 
remarks,  **With  respect  to  a  party  whose 
answer  is  adduced  having  a  right  to  insist 
on  the  whole  being  taken  together,  provided 
it  is  relied  on  at  all,  a  distinction  must  be 
taken  (which,  though  not  declared  in  the 
authorities  upon  the  subject,  is  to  be  col- 
lected from  them,  and  is  founded  upon  ac- 
curate principles)  between  its  being  part  of 
the  proceedings  in  the  very  suit  depending, 
and  being  merely  matter  of  evidence  in  a 
different  cause."  He  then  states  the  case 
from  Gilbert's  Law  of  Evid.  52,  decided  by 
lord  Cowper,  of  a  bill  brought  by  creditors 
for  an  account  against  an  executor,  who 
sets  forth  by  answer,  that  there  was 
;£11(X).  left  by  the  testator  in  his  hands,  and 
that  coming  afterwards  to  make  up  his  ac- 
counts with  the  testator,  he  gave  bond 
4%  *for  ;^10(X).  and  the  other  £im.  was 
given  him  as  a  gift ;  and  as  there  was 
no  other  evidence  that  the  jfllCX).  was  de- 
posited but  the  executor's  own  oath,  it  was 
contended  that  he  ought  to  find  credit  when 
he  swears  in  his  own  discharge.  But  it 
was  answered  and  resolved,  that  when  an 
answer  was  put  in  issue,  what  was  confessed 
and  admitted  need  not  be  proved ;  but  it 
behoved  the  defendant  to  make  out  by  proof 
what  was  insisted  on  by  way  of  avoidance." 
Upon  this  case  Evans  remarks,  **Now  it 
must  be  remembered  that  the  above  deci- 
sion is  principally  referable  to  the  course 
of  proceedings  in  a  court  of  equity.  A  bill 
is  filed,  an  answer  is  put  in,  the  plaintiff 
either  sets  down  the  cause  for  hearing 
upon  bill  and  answer,  which  is  an  admis- 
sion of  tire  truth  of  the  whole,  and  merely 
brings  the  sufficiency  of  it  into  contest;  or 
he  replies  to  the  answer,  putting  the  whole 
in  issue  generally,  whereupon  the  defend- 
ant must  substantiate  by  proof  all  the  facts 
upon  which  be  means  to  insist,  while  the 
plaintiff  may  rely  upon  every  fact  admitted, 
which  he  conceives  to  be  material,  without 
being  bound  to  the  admission  of  any  others. 
Upon  this  proceeding  no  questions  of  credit, 
no  inferences  of  fact,  can  regularly  occur; 
there  are  certain  general  rules  respecting 
what  shall  be  taken  as  true  in  the  admis- 
sions and  testimony,  and  if  a  real  disput- 
able question  occurs  respecting  a  matter  of 
fact,  it  is  referred  to  the  examination  of 
another  tribunal.  But  when  an  answer  is 
adduced  as  evidence  in  a  court  of  law,  no 
part  of  it  is  immediately  in  issue,  neither 
does  it  form  any  direct  proceeding  in  the 
cause.  It  is  only  one  among  other  media  for 
the  investigation  of  truth.  And  if  one  side 
introduces  it  at  all,  the  other  may  insist  on 
the  whole  being  read,  in  order  that  a  judg- 
ment may  be  formed  upon  its  entire  credit 
and  effect.  But  though  the  whole  must  be 
read,  it  does  not  necessarily  follow  that  it 
must  be  wholly  admitted  as  true,  or  wholly 
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rejected   |ls   false;  the  credit  and  efifect  of 
any  part   of    it    is    to   be   considered 

497  *by  the  jury  (the  constitutional  judges 
upon  matters  of  fact)  according  to  the 

general  Impression  of  their  minds,  derived 
from  the  general  consistency  of  the  answer 
in  itself,  or  the  light  which  may  be  thrown 
upon' it  by  other  evidence." 

These  remarks  disclose  the  whole  ration- 
ale of  the  subject  so  much  more  clearly  than 
any  thing  I  could  say,  that  I  trust  I  shall 
be  excused  for  quoting  them  so  much  at 
length.  The  authorities  I  have  adduced 
clearly  satisfy  my  mind,  that  an  answer  to 
a  bill  of  discovery  is  no  evidence  for  the 
defendant  (in  a  court  of  law)  unless  the 
plaintiff  make  it  so,  by  producing  it  first: 
and  that  then  the  whole  must  be  read,  free 
to  be  disproved  by  other  evidence,  and  to 
be  considered  by  the  jury  as  its  own  weight 
shall  impress  them,  or  as  other  proofs  may 
affect  it.  And  the  same,  I  think,  must  be 
the  rule  as  to  answers  to  interrogatories 
under  our  statute ;  for  though  that  enacts 
that  such  answers  ^^shall  be  evidence  at 
the  trial  of  the  cause,"  it  adds,  ^4n  the 
same  manner,  and  to  the  same  purpose  add 
extent,  and  upon  the  same  conditions  in  all 
respects,  as  if  they  had  been  procured  upon 
a  bill  in  chancery  for  discovery,  but  no  fur- 
ther or  otherwise** — words  as  remarkable 
for  their  solicitous  and  impressive  clear- 
ness, as  I  have  ever  seen.  I  think,  there- 
fore, that  the  judgment  should  be  reversed, 
and  the  cause  sent  back. 

After  this  opinion  had  been  delivered, 
but  before  the  term  was  ended,  Cabell,  J., 
suggested  the  propriety  of  having  the  ques- 
tion argued  at  a  succeeding  term  before  a 
full  court.  It  was  accordingly  so  directed, 
and  at  this  term  was  argued  by  Fisher  for 
the  plaintiff,  and  B.  H.  Smith  for  the  de- 
fendant in  error. 

CABELL,  J.     At  the  last  term,  the  court, 

consisting  of  three  judges,   of  whom  I  was 

one,    pronounced    an  opinion    in  this  case, 

reversing  the  judgment  of  the  circuit 

498  *court ;  but  before  the  term  was  over, 
the  order  was  set  aside,  and  the  cause 

directed  to  be  reargued  before  a  full  court. 
This  course  was  taken  at  my  suggestion, 
because  of  some  doubts  which  arose  in  my 
mind  as  to  the  propriety  of  the  decision, 
after  it  had  been  pronounced. 

I  have  reviewed  the  whole  subject,  and  I 
am  now  perfectly  satisfied  that  my  former 
doubts  were  unfounded,  and  that  the  judg- 
ment of  the  circuit  court  is  erroneous.  I 
entirely  concur  in  the  views  taken  by  judge 
Carr  and  the  president,  to  which  I  have 
nothing  to  add. 

I  do  not  regret  the  delay  which  has  been 
occasioned,  for  I  think  it  was  justified  by 
the  circumstances,  and  that  it  will  be  pro- 
ductive of  public  advantage.  A  single  de- 
cision, by  a  bare  court,  on  a  subject  so 
new  and  important,  would  not  be  regarded 
as  settling  the  law,  and  consequently  would 
not  be  universally  acquiesced  in.  But  the 
unanimous  opinion  of  the  whole  court,  pro- 
nounced after  so  much  deliberation,  will  be 
regarded  as  conclusively  authoritative,  and 
will  put  an  end  to  all  future  controversy. 

TUCKER,  P.  This  case  has  .  been  re- 
argued, upon  the  suggestion  of  one  of  the 
judges,    who  was    not  altogether   satisfied 


with  the  former  judgment  of  the  court,  and 
moreover  very  judiciously  proposed  that 
this  important  principle  of  practice  should 
not  be  decided  without  the  aid  of  all  the 
members  of  the  court.  The  cause  has  ac- 
cordingly been  again  very  fully  argued, 
and  it  only  remains  to  give  the  result  of 
our  deliberations. 

The  judgment  of  this  court,  when  for- 
merly rendered,  was  delivered  by  my  brother 
Carr,  in  whose  clear  and  strong  view  of  the 
question  I  altogether  concurred.  I  have 
again  attentively  considered  the  opinion 
he  at  that  time  delivered,  and  have  found 
no  reason  to  depart  from  my  acquiescence  in 

it.  I  am  well  aware  that  it  is 
499      ^unnecessary  to  add  any  thing  to  it, 

and  very  certain  that  nothing  I  can 
say  can  add  to  its  weight.  Yet  as  the  case 
has  been  so  earnestly  pressed  upon  the  court, 
I  shall  be  pardoned,  I  hope,  for  a  few 
remarks  upon  the  subject. 

If  we  confine  ourselves  to  the  language 
of  the  statute,  there  can  be  no  doubt  that 
the  simple  bill  of  discovery  is  that  which 
is  intended  by  the  68th  section.  **Any 
party  wishing  a  discovery  may  file  interrog- 
atories &c.  and  thereupon  the  court  shall 
order  the  adverse  party  to  answer  the  same, 
and  the  answers  shall  be  evidence  at  the 
trial  of  the  cause,  in  the  same  manner,  and 
to  the  same  purpose  and  extent,  and  upon 
the  same  conditions  in  all  respects,  as  if 
they  had  been  procured  upon  a  bill  in 
chancery  for  discovery,  but  no  further  or 
otherwise.'*  Ask  any  lawyer,  nay  any  tiro 
in  the  law,  what  is  a  bill  in  chancery  for 
discovery,  and  he  will  tell  you  it  is  the  pure 
bill  of  discovery.  He  will  never  confound 
it  with  the  bill  for  discovery  and  relief. 
Each  of  these  proceedings  has  its  appro- 
priate appellation,  and  no  one  was  better  ac- 
quainted with  them  than  the  distinguished 
gentleman  by  whom  this  bill  was  draughted. 
In  Mitford's  analysis  of  his  own  excel- 
lent work,  he  divides  original  bills  into 
bills  praying  relief  and  bills  not  praying 
relief,  and  among  these  last  he  places  a 
bill  of  discovery ;  and  he  carries  out  into 
the  work  this  same  division  of  bills.  Mit- 
ford  34.  The  bill  of  discovery  is  not  distin- 
guished as  **the  pure  bill  of  discovery,  or 
the  mere  or  simple  bill  of  discovery,*'  but 
it  is  designated  by  the  simple  appellation 
of  ** the  bill  of  discovery.**  And  in  page 
S3,  we  are  told  by  this  standard  authority, 
that  *'eVery  bill  is  in  reality  a  bill  of  dis- 
covery, but  the  species  of  bill  usually  dis- 
tinguished by  that  title  is  a  bill  for  discovery 
of  facts  resting  in  the  knowledge  of  the 
defendant,  or  of  deeds  &c.  in  his  power, 
and  seeking  no  relief  in  consequence  of  the 
discovery.**  So  1  Maddock*s  Chancery 
195,  title  Bill  of  Discovery.  ** Every 
500  *bill  requiring  an  answer  is  more 
or  less  a  bill  of  discovery ;  but  the 
bill  here  meant,  and  to  which  that  title  is 
peculiarly  given,  is  a  bill  employed  merely 
for  discovery,  in  aid  of  another  jurisdic- 
tion.** Moreover,  where  relief  as  well  as 
discovery  is  prayed,  the  bill  is  always  des- 
ignated as  a  bill  for  discovery  and  relief. 
If  the  language  of  the  statute  is  plain, 
the  object  and  intention  of  it  is  not  less  so. 
If  we  understand  the  bill  of  discovery, 
there  mentioned,  to  be  the  mere  bill  of  dis- 
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covery,  ev^ry  thing  is  intelligible  and  har- 
monious. Before  the  statute,  the  bill 
might  be  filed  to  enable  the  plaintift  to  pros- 
ecute or  defend  an  action  before  a  court 
of  common  law.  But  this  encumbered  the 
party  seeking  the  discovery,  with  the  costs 
of  a  chancery  suit,  and  moreover  threw 
those  costs  upon  his  shoulders,  when  in 
point  of  justice  the  costs  of  the  whole  lit- 
igation should  fall  on  his  adversary.  The 
act  of  assembly  remedies  this  evil  by  provid- 
ing for  the  discovery  upon  interrogatories, 
and  those  answers  are,  if  introduced  by 
the  adverse  party,  to  be  evidence  in  like 
manner  as  the  answers  to  a  bill  of  discov- 
ery. But  how  is  it  if  we  understand  the 
words  **bill  in  chancery  for  discovery'*  to 
mean  **a  bill  for  discovery  and  relief?" 
Why  should  the  law  have  designed  to  refer 
to  that  bill,  in  which  relief  is  prayed 
and  given  in  chancery?  What  fitness 
or  adaptation  could  there  be  of  such  a 
bill  to  a  trial  at  law,  where  the  relief 
is  to  be  given  not  by  the  court  of  chancery 
but  by  the  court  of  law?  None,  that  I  can 
perceive;  for  as  the  court  of  law  cannot 
give  the  equitable  relief,  it  can  hardly  be 
supposed  that  the  interrogatories  and  an- 
swers, which  are  to  sustain  the  part>''s 
claini  to  relief  at  law,  were  substituted  for 
it.  t  have  no  doubt,  therefore,  that  the 
act  intends  the  mere  bill  of  discovery,  and 
my  brother  Carr  has  already  sufficiently 
shewn  how  far  the  answer  to  it  will  weigh 
upon  a  trial  at  law.  I  cannot  add  any 
thing  to  the   many    conclusive   authorities 

he  has  produced. 
501  *But   let   us   suppose  for  a  moment 

that  a  bill  for  discovery  and  relief 
was  intended  by  the  statute ;  what  would 
be  the  weight  of  the  answer,  if  introduced 
as  evidence  on  the  trial  at  law?  for  that 
is  the  true  question.  The  statute  does  not 
say  it  shall  be  evidence  on  the  trial  at  law, 
to  the  same  purpose  and  extent  as  it  would 
be  at  the  hearing  in  chancery.  It  only 
provides  that  the  answer  shall  be  evidence 
on  the  trial  at  law,  to  the  same  purpose  and 
extent  as  it  would  have  been  (on  the  trial 
at  law,  as  I.  understand  it)  if  it  had  been 
procured  upon  a  bill  in  chancery.  And  how 
far  it  would  be  evidence  on  such  trial,  the 
cases  cited  by  judge  Carr  abundantly  shew. 
From  those  cases  I  take  it,  that  it  would 
not  be  competent  for  the  defendant  to  in- 
troduce it  in  his  own  behalf,  and  if  intro- 
duced by  the  plaintiff,  it  would  only  have 
the  effect  of  a  confession,  which  must  be 
taken  altogether, with  the  power  in  the  party 
introducing  it,  to  disprove  what  is  untrue. 
I  apprehend,  indeed,  that  there  is  a  vital 
error  in  the  notion,  that  the  answer  to  a 
bill  for  discovery  and  relief  is  conclusive 
of  the  facts  which  it  discloses.  There  is 
no  doubt  that  where  the  plaintiff  goes  into 
equity  on  the  ground  of  discovery  only,  his 
bill  is  dismissed  if  the  facts  charged  are 
denied,  notwithstanding  the  plaintiff  may 
introduce  the  strongest  countervailing  tes- 
timony. But  this  is  not  because  the  answer 
is  conclusive  as  to  the  facts,  but  because 
it  is  conclusive  as  to  the  jurisdiction.  The 
court  does  not  look  into  the  facts  at  all. 
The  facts  that  the  plaintiff  cannot  get  the 
discovery  he  seeks,  puts  him  out  of  court, 
and  the  more  strongly  he  proves  the  falsity 


of  the  answer,  the  more  strongly  does  he 
**prove  himself  out  of  court.**  Let  there 
be  any  other  ground  of  jurisdiction,  and 
though  the  bill  is  a  t)ill  of  discovery,  the 
answer  is  only  evidence  where  it  is  re- 
sponsive, and  even  then  it  is  so  far  from 
being  conclusive,  that  it  will  be  over- 
thrown by  the  testimony  of  a  single  wit- 
ness, sustained  by  strong  circumstances 

502  or   aided    by    the    defendant's     *own 
inconsistencies       and      prevarication. 

Moreover,  even  where  a  bill  is  dismissed 
on  the  ground  that  the  answer  does  not 
afford  that  discovery  upon  which  the  plain- 
tiff rests  the  jurisdiction  of  his  case,  if, 
after  he  is  dismissed  from  the  forum  of 
equity,  he  institutes  a  proceeding  at  law, 
the  decree  of  dismission  is  no  bar  to  his 
action.  He  may  proceed  (if  he  has  evi- 
dence aliunde)  to  assert  his  demand.  But 
this  would  not  be  the  case  if  the  dismission 
had  been  upon  the  merits,  or  if  a  court 
having  jurisdiction  had  decided  upon  the 
weight  of  testimony  before  it. 

Recurring,  however,  to  what  I  have  be- 
fore said,  I  repeat  that  the  act  of  assembly 
had  th^  pure  bill  of  discovery  in  view,  in 
the  clause  in  question;  and  though  the 
argument  for  the  conclusive  effect  of  the 
answer  is,  as  I  have  shewn,  in  nowise  ad- 
vanced by  the  supposition  that  the  bill  of 
discovery  and  relief  was  intended,  yet  I 
desire  to  be  distinctly  understood  as  resist- 
ing such  a  construction  of  the  law.  I  am, 
upon  the  whole,  of  opinion,  1st.  That 
neither  party  is  entitled  to  introduce  his 
own  answers  in  evidence  to  the  jury,  though 
they  have  been  drawn  from  him  by  inter- 
rogatories; for  the  defendant  to  a  bill  of 
discovery  can  never  introduce  his  answer  to 
that  bill,  as  evidence  on  a  trial  at  law. 
2dly,  That  the  plaintiff,  after  the  answers 
to  the  interrogatories  are  filed,  may  waive 
introducing  them  to  the  jury.  And  3dly, 
That  if  he  does  introduce  them,  they  have 
the  effect  only  of  a  confession ;  they  must 
all  go  together  to  the  jury,  who  must  give 
them  such  weight  as  they  think  them  enti- 
tled to,  when  placed  in  the  scale  of  the 
countervailing  testimony  which  the  plain- 
tiff is  at  liberty  to  give. 

The  other  judges   concurring,    judgment 
of  circuit    court    reversed    with  costs ;  and 
this    court    proceeding  to   give  such  judg- 
ment as  the  said  circuit  court  ought  to  have 
rendered,    it    is  considered   that    the 

503  judgment  of  *the   county  court  be  re- 
versed,   the    verdict   set  aside,  and  a 

new  trial  awarded  of  the  issues  joined,  on 
which  trial  the  interrogatories  and  the 
answers  of  the  plaintiff  thereto  are  not  to 
be  admitted  as  evidence  before  the  jury, 
unless  offered  by  the  defendant,  and  if  in- 
troduced by  him  as  evidence,  then  the  whole 
is  to  go  to  the  jury,  to  be  considered  by 
them  as  its  own  weight  shall  impress  them, 
subject  however  to  be  in  any  part  of  it 
disproved  by  such  evidence  as  the  defend- 
ant may  introduce. 

Stuart &c.  V.  Hamilton's  Ex'ors. 

July,  1887.  Lewisbur?. 

(AbBCDt  Cabbll  and  Bbockbnbrough,  J.) 

Elegit— After  Debtor's  BKape— Land  Liable  to.*— if  a 

debtor  cbarffed  In  execution  escape,  the  creditor 


«Wrltof  Ce.  Sa.— Llenol— By  statute,  tbe  writ  of 
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may  sue  out  a  scire  facias  to  have  a  new  execu- 
tion ;  and  after  judgment  on  such  scire  facias,  an 
eleiflt  may  issue  to  have  delivered  to  the  creditor 
a  moiety  of  all  the  lands  whereof  the  debtor  was 
seized  at  the  date  of  the  orisrinal  Judgrment  or  at 
any  time  afterwards. 
Same— Same— Same— Chancery  Practice.— On  a  bill 
by  a  creditor  against  his  debtor  who  has  escaped, 
and  the  debtor's  alienee,  to  subject  lands  devised 
to  the  debtor  after  his  escape,  and  conveyed  away 
by  him  while  at  large,  a  court  of  equity  will  de- 
cree a  sale  of  so  much  as  is  liable  to  the  elegit 
lien,  to  wit,  a  moiety,  if  It  appear  that  the  profits 
thereof  are  Insufficient  to  keep  down  the  interest  of 
the  debt.  But  it  will  go  no  farther.  It  will  not 
decree  a  sale  of  the  whole  lands. 

Upon  a  decree  obtained  in  the  late  supe 
Hour  court  of  chancery  holden  at  Geen brier 
courthouse,  by  Robert  Kelly  and  Samuel 
Hutchison  as  executors  of  John  Hamilton 
deceased,  against  David  Stuart  and  Susanna 
Wilson,  for  339  dollars  31  cents  with  inter- 
est from  the  3rd   day    of    August    1819  till 

paid,  the  plaintiffs,  on  the  26th  of 
504      *July  1824,  sued  out  a    writ  of  capias 

ad  satisfaciendum,  returnable  to  Oc- 
tober following,  upon  which  the  marshal 
made  return  that  he  had  executed  the  same 
on  David  Stuart  and  committed  him  to  the 
jail  of  Nicholas  county.  Stuart  brojte  jail 
soon  afterwards,  and  made  his  escape,  but 
was  retaken  and  recommitted  to  the  same 
jail.  He  escaped  a  second  time,  and  an 
escape  warrant  was  issued  against  him  by 
a  justice  of  Nicholas  county  on  the  10th  of 
August  1826,  under  which  he  was  taken  on 
the  30th  of  April  following,  by  the  sheriff 
of  Greenbrier,  and  committed  to  the  jail  of 
that  county.  At  the  election  in  Nicholas 
county  in  April  1829  for  a  delegate  to  the 
general  assembly,  an  equal  number  of  votes 
was  given  for  Stuart  and  the  opposing 
candidate,  and  the  high  sheriff  giving  the 
casting  vote  in  favour  of  Stuart,  he  was 
returned  duly  elected.  In  November  fol- 
lowing, being  shortly  before  the  session  of 
the  general  assembly,  Stuart  presented  a 
petition  to  a  judge  o^  the  general  court, 
stating  that  he  was  advised  that  it  was  his 
duty  to  attend  the  legislature,  and  praying 
a  writ  of  habeas  corpus.  The  writ  was 
awarded  him,  and  upon  the  return  thereof 
the  judge  ordered  that  he  should  be  deliv- 
ered from  the  custody  of  the  jailor,  accord- 
ing to  the  act  of  assembly.  He  failed, 
however,  to  return  to  jail  after  his  privi- 
lege as  a  member  of  assembly  had  expired ; 
and  on  the  first  of  May  1830,  a  justice  of 
Greenbrier  issued  an  escape  warrant  against 


ca.  sa.  was  expressly  made  a  Hen  on  all  the  per- 
sonal and  real  estate  of  the  debtor  from  the  time  It 
was  levied.  But  this  lien,  while  express,  conferred 
upon  the  creditor  but  an  inchoate  rigrht  until  the 
debtor  took  the  oath  of  insolvency  :  and  if  he  died 
In  jail  the  security  of  the  creditor  was  lost.  Wer- 
denbauffh  v.  Reld.  20  W.  Va.  592  :  Hutch eson  v. 
Grubbs.  80  Va.  255,  both  citing  the  principal  case. 

Judifinents— Lien— Issuance  of  Ble^it  Unnecessary.— 
In  Taylor  v.  Spindle.  2  Oratt.  67.  the  principal  case 
was  cited  as  sustalniufir  the  lien  of  a  judgment  from 
its  date,  thougrh  there  was  no  elefidtor  election  of 
one  at  any  time,  and  though  the  suit  In  equity  was 
commenced  about  nine  years  after  the  judgment 
was  rendered. 

5ame  —  Same  —  Limitation  of  Enforcement.  —  The 
riffht  to  enforce  the  lien  of  a  judgment,  althouifh 
the  statute  declares  that  It  may  always  be  en/orcfd 
in  a  court  of  equity,  is  confined  to  the  time  that  an 
action  may  be  brousrht  or  scire  facias  sued  out 
thereon,  and  after  that  time  the  lien  ceases  to  exist 
Werdenbauffh  v.  Reid,  20  W.  Va,  596.  citlnff  Bart.  Ch. 
Pr.  100  :  Eppes  v.  Randolph,  2  Call  125  :  Stuart  r.  /larn- 
ilton.  8  Leigh  503 :  Taylor  v.  Spindle,  2  Gratt.  44 ;  Brown 
v.  Campbell,  83  Gratt.  402. 

See  generally,  monographic  note  on  "Judfirments" 
appended  to  Smith  v.  Carlton.  7  Gratt.  425. 


him ;  but  it  seems  that  he  was  never 
again  taken. 

After  the  writ  of  capias  ad  satisfacien- 
dum had  been  levied,  Christopher  Stuart, 
the  brother  of  David,  died,  having  made 
a  will  bearing  date  the  24th  of  December 
1825,  by  which,  after  directing  that  all  his 
just  debts  should  be  paid,  he  gave  to  his- 
brother  David  a  lot  in  the  town  of  Sum- 
mers ville.  At  January  term  1826  of  Nicho- 
las county  court,  the  will  was  admitted  ta 
record,  and  David  Stuart  qualified  as  ex- 
ecutor thereof.  Very  soon  after  bis  testa- 
tor's death,    David    otuart    conveyed 

505  *the  lot   in  Summersville    to   Samuel 
Neil.     The  deed  bears  date   the    10th 

of  January  1826,  was  admitted  to  record  in 
Nicholas  county  court  at  February  term, 
and  purports  to  be  for  the  consideration 
of  300  dollars. 

In  August  1833,  Hamilton's  executors 
filed  a  bill  in  the  circuit  court  of  Nicholas 
against  David  Stuart  in  his  own  right  and 
as  executor  of  Christopher  Stuart,  and 
against  Samuel  Neil,  alleging  that  the 
testator's  personal  estate  was  more  than 
sufficient  to  discharge  his  debts;  claiming 
a  lien  upon  the  lot  in  Summersville  by  virtue 
of  the  proceedings  before  mentioned; 
charging  that  the  deed  to  Neil  was  fraudti- 
lent  in  fact,  and  asking  a  decree  for  the 
sale  of  the  property.  The  defendants  an- 
swered, denying  all  fraud,  and  alleging- 
that  the  deed  was  made  to  satisfy  a  bona 
fide  debt  which  Neil  had  discharged  as  the 
surety  of  Stuart.  They  denied  that  the 
plaintiffs  had  any  lien  by  virtue  of  their 
decree  or  execution,  but  insisted  that  if  any 
such  lien  existed,  it  was  only  on  a  moiety. 
Deposition^  were  taken  by  the  plaintiffs, 
proving  that  the  debt  could  not  be  made  out 
of  Stuart  except  by  a  sale  of  the  property 
sought  to  be  subjected ;  that  no  one  occupied 
the  premises;  and  that  the  lot  was  culti- 
vated by  a  tenant,  whose  rent  was  only  3 
or  5  dollars  a  year. 

The  circuit  court  was  of  opinion,  first, 
that  although  the  ca.  sa.  had  been  levied, 
yet  as  the  debtor  had  escaped,  the  executors 
might  again  resort  to  an  elegit;  and  sec- 
ondly, that  there  was  a  lien  still  remaining* 
by  virtue  of  the  levy  of  the  ca.  sa.  **To 
hold,"  said  the  judge,  **that  the  creditor 
has  lost  the  ca.  sa.  lien,  would  be  permit- 
ting the  debtor  to  take  advantage  of  his 
own  wrong,  and  depriving  the  creditor  of  a 
right  which  the  law  gives  him,  and  which 
is  a  perfect  right,  so  far  as  any  action  is 
required  from  him ;  for  on  procuring  his 
ca.  sa.  to  be  served,  his  power  is  at  an  end. 
It  is  true  that  he  cannot  ordinarily  enforce 
the  lien  the  law  has  thus  given  him,  until 
the    happening    of    a    certain    event 

506  *depending  on  the  will  of  the  debtor, 
that  is,    until   th^  act  of  insolvency ; 

but  if  that  act  of  insolvency  is  prevented 
by  the  unlawful  escape  of  the  debtor,  the 
creditor  should  not  be  prejudiced  by  it.  He 
has  done  all  that  the  law  requires  of  him. 
The  postponement  of  the  consummation  of 
his  lien,  so  long  as  the  debtor  chooses  to 
remain  in  custody,  is  intended  for  the  ben- 
efit of  the  debtor  alone ;  and  this  he  waives 
by  his  escape."  The  circuit  court  there- 
fore adjudged  the  deed  to  Neil  to  be  null 
and    void,    and   decreed  a  sale  of  the  house 
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and  lot.  I^rom  this  decree  an  appeal  was 
allowed. 

Reynolds,  for  the  appellants. 

Price,  for  the  appellees. 

TUCKER,  P.  I  cannot  think  with  the 
superiour  court,  that  the  escape  of  a  debtor 
from  execution  at  once  invests  the  creditor 
with  a  right  to  charge  his  lauds  in  equity, 
in  the  same  manner  as  if  he  had  remained 
in  custody  and  taken  the  benefit  of  the  in- 
•solvent  act.  So  to  decide  is  to  legislate, 
not  to  adjudicate.  The  provision  might 
indeed  be  very  just  and  very  salutary,  but 
the  legislature  alone  can  give  it  existence. 
Hitherto  it  has  not  done  so.  It  has  declared 
the  conveyance  of  the  debtor's  lands,  in- 
deed, to  the  prejudice  of  the  creditor,  to  be 
null  and  void ;  but  while  the  debtor  remains 
in  custody,  he  is  not  liable  to  be  proceeded 
against  in  equity.*  It  has  moreover  de- 
clared that  the  lands  shall  be  bound  from 
the  date  of  the  levy ;  but  they  neverthe- 
less cannot  be  charged  by  bill  in  equity, 
until  the  debtor  takes  the  insolvent  oath. 
The3'  ate  indeed  so  far  bound,  that  no  sub- 
sequent sale  of  them  can  divest  the  right 
of  the  creditor  to  charge  them  whenever  his 
rights  become  consummate  by  insolvency. 
But  until  then,  they  are  only  bound  in 
like  manner  as  goods  are  bound  by 
507  the  *delivery  of  a  fi.  fa.  to  the  sher- 
iff, to  which  it  is  obvious  the  statute 
had  reference.  The  levy  therefore  of  the 
•ca.  sa.  constitutes  a  lien  sub  modo  only, 
which  can  never  be  available  until  it  is 
•consummate  by  insolvency.  If  the  defend- 
ant dies  in  execution,  the  creditor  is  then 
remitted  to  his  new  execution,  and  even  in 
that  case  cannot,  I  conceive,  resort  to  the 
lien  of  the  ca.  sa.f  Still  less  can  he  do  so 
in  case  of  the  escape ;  for  the  very  proceed- 
ing against  the  land  is  a  waiver  of  the 
right  to  take  the  body,  and  is  therefore 
a  waiver  of  the  ca.  sa.  For  if  the  debtor 
were  to  surrender  himself,  or  to  be  taken 
by  the  jailor  on  an  escape  warrant,  he 
must  be  discharged,  unless  we  admit  the 
monstrous  hypothesis  that  the  creditor  may 
hold  the  body  and  yet  proceed  against  the 
property.  Indeed  it  is  obvious  that  if  the 
creditor  waives  his  ca.  sa.  he  cannot  avail 
himself  of  its  lien :  and  if  he  does  not 
waive  it,  then  the  debtor  may  return  to 
custody,  or  be  taken  by  the  officer,  who 
has  a  right  to  sue  out  an  escape  warrant 
himself ;  and  thus  the  bill  of  the  creditor 
must  either  be  defeated,  or  he  must  be  rec- 
ognized as  having  the  double  remedy 
against  the  lands  and  body.  This  cannot 
be  conceded.  I  am  therefore  of  opinion 
that  the  decree  of  the  circuit  court  is  erro- 
neous. 

We  come  next  to  enquire  whether  the 
creditor  had  a  right  to  waive  his  ca.  sa. 
upon  the  repeated  escapes  of  Stuart,  and  to 
apply  to  a  court  of  equity  to  relieve  him  as 


•Jackson  v.  Helskell.  1  Lelsrb  257,  and  the  case  be- 
tween these  parties  decided  In  July  1838.— Note 
by  the  president 

tin  the  case  between  these  parties  in  1888,  it  is 
said  that  after  the  death  of  the  debtor  the  lands 
may  be  proceeded  acrainst.  But  that  means,  by  suing 
ont  an  elesrit:  for  at  common  law  the  death  of  the 
debtor  in  execution  was  a  complete  satisfaction  of 
the  judfirment.  To  remedy  this,  the  statute  was 
made:  but  it  only  gives  a  risrht  to  a  new  execution, 
and  does  not  enforce  the  ca.  sa.  lien.— Note  by  the 
president. 


an  elegit  creditor.  And  I  think  he  had. 
I  am  of  opinion  that  upon  the  escape  of  a 
debtor,  the  creditor  had  at  common  law, 
and  independent  of  the  statute  of  Will.  3, 
a  right  to  proceed   against   the  sher- 

508  iff,  or  to  retake  *the  defendant,  or  to 
bring  an  action  of  debt  or  scire  facias 

upon  the  judgment,  and  thereupon  have 
any  execution  whatever.  Now  if  he  has 
the  capacity  to  issue  a  scire  facias  quare 
executionem  non,  a  court  of  equity  considers 
that  sufficient,  without  the  actual  prosecu- 
tion of  the  scire  facias,  provided  it  would 
have  jurisdiction  over  the  subject  if  the 
scire  facias  had  been  proceeded  in,  and  the 
elegit  actually  issued  and  executed.  This 
has  been  expressly  adjudged  in  the  case  of 
a  judgment  which  had  been  out  of  date 
many  years.  Burroughs  v.  Elton,  11  Ves. 
29.  And  the  same  principle  was  recognized 
and  adopted  by  the  whole  court  in  the  case 
of  Fox's  adm'r  v.  Rootes  and  others,  4 
Leigh  429,  in  note.  In  this  case  it  appears 
clearly  that  the  realty,  which  would  be 
taken  by  an  elegit,  is  altogether  inadequate 
to  pay  the  interest  of  the  debt.  Had  it  been 
issued,  then,  a  court  of  equity  would  direct 
the  sale  of  the  moiety ;  and  as  there  is  a 
capacity  to  issue  it,  such  sale  may  now  be 
directed,  unless  the  intervening  rights  of 
Neil  forbid.  Whether  the  transaction  with 
him  was  bona  fide  or  not,  is,  to  say  the 
least,  80  questionable,  that  it  should  not  be 
respected  until  cleared  of  every  fraudulent 
imputation  by  the  verdict  of  a  jury.  This 
however  will  be  unnecessary,  as  his  rights 
must  yield  to  those  of  the  appellees,  even 
though  the  transaction  be  perfectly  fair. 
The  right  of  the  creditor,  upon  the  escape 
of  his  debtor,  to  waive  his  unsatisfactory 
ca.  sa.  and  to  be  remitted,  upon  suing  out 
a  scire  facias,  to  his  original  right  to  sue 
out  any  species  of  execution  at  his  election, 
revives  in  its  full  force  the  power  and  efifect 
of  his  judgment.  It  resuscitates  its  lien 
upon  all  the  lands  the  debtor  had  at  the  time 
of  the  judgment  or  which  were  subsequently 
acquired  by  him ;  and  the  language  ot  the 
elegit,  and  its  command  to  the  sheriff,  will 
be  precisely  the  same  as  if  the  ca.  sa.  never 
had  issued.  It  will  command  him  to  de- 
liver **a  moiety  of  all  the  lands  and  tene- 
ments whereof    the  debtor  at  the  day 

509  of    obtaining     the     judgment    *was 
seized,  or  at   any   time  afterwards," 

and  thus  will  overreach  all  mesne  convey- 
ances to  purchasers  with  notice,  according 
to  the  opinion  of  this  court  in  the  case  of 
Fox's  adm'r  v.  Rootes  and  others,  before 
cited.  And  though  the  purchaser  Neil  de- 
nies notice,  it  makes  no  difference,  for  in 
truth  his  conveyance  was  void  by  law,  as  it 
was  made  when  the  ca.  sa.  was  in  full 
force,  and  its  lien  unimpaired.  He  could 
not  in  good  faith  buy  what  the  law  declared 
that  Stuart  should  not  sell ;  and  the  deed  to 
him  being  altogether  inoperative,  because 
it  was  avoided  by  law  uno  flatu  with  its 
creation,  it  cannot  stand  in  the  way  of  the 
elegit  creditor. 

Upon  the  whole,  I  am  of  opinion  to  re- 
verse the  decree,  and  to  send  the  cause  back 
for  further  proceedings,  leaving  to  the 
creditor  the  election  of  dismissing  his  bill 
and  proceeding  by  scire  facias  and  elegit, 
or   of  taking  a   decree    in  this  case  for  the 
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sale  of  a  moiety  of  the  lands  in  the  proceed- 
ings mentioned. 

BROOKE  and  PARKER,  J.,  concurred. 

The  decree  of  the  court  of  appeals  was  in 
the  following  terms: 

''The  couH  is  of  opinion  that  there  is 
error  in  the  decree  of  the  circuit  superiour 
court,  in  this,  that  it  was  not  competent  to 
the  creditor  to  proceed  in  equity  to  subject 
the  lands  of  the  defendant  to  sale  in  like 
manner  as  if  he  had  taken  the  benefit  of 
the  act  for  the  relief  of  insolvent  debtors, 
in  which  case  alone  the  lien  of  the  ca.  sa. 
can  be  made  available.  But  the  court  is 
of  opinion  that  upon  the  escape  of  the  de- 
fendant, it  was  competent  to  the  creditor 
either  to  retake  him  by  an  escape  warrant, 
or  to  waive  his  ca.  sa.  and  sue  out  a  scire 
facias  quare  executionem  habere  non  debet, 
and  so  proceed  by  elegit  to  extend  the  lands 
and  tenements  which  were  of  the  defendant 
at  the  date  of  the  original  judgment :  and 
the  court  is  further  of  opinion  that 
510  having  a  capacity  *to  sue  out  the 
scire  facias  and  revive  the  lien,  the 
creditor  was  entitled  to  come  into  equity  to 
enforce  a  sale  of  the  moiety  extended  (but 
no  more) ;  and  that  in  this  cause  such  de- 
cree should  be  rendered,  in  case  the  party 
should  'elect  to  take  it,  and  it  should  ap- 
pear that  the  rents  and  profits  will  not  dis- 
charge the  debt  in  a  reasonable  time. 
Therefore  it  is  considered  that  the  said 
decree  be  reversed  and  annulled,  and  the 
cause  sent  back  for  further  proceedings  ac- 
cording to  the  principles  above  declared." 


James  v.  Bird's  Adm'r. 

July,  1837.  Lewisbur?. 

[81  Am.  Dec.  668.] 

(Absent  Cabell  and  Brock enbbouoh,  J.) 

PraudnlMit  Conveyance— RecclMloa  by    0  ranter.*— A 

party  who,  to  hinder  and  delay  his  creditors 
fraudulently  conveys  his  property  to  another, 
cannot,  except  under  peculiar  circumstances, 
maintain  a  bill  to  rescind  the  contract  The 
ffrantor  and  i^rantee  beinff  generally  in  pari  de- 
licto, neither  is  entitled  to  come  into  equity. 


^Fraudulent  Conveyances— Effect  between  Parties.— 

A  fraudulent  conveyance,  made  to  delay,  hinder  or 
defraud  creditors,  though  void  as  to  the  creditors, 
is  binding' between  the  parties:  and.  therefore,  a 
fraudulent  grantor  cannot  be  permitted  to  allege 
his  fraud  to  avoid  the  conveyance.  For  this  propo- 
sition, the  principal  case  is  cited  with  approval  in 
Owen  v.  Sharp.  12  Leigh  429;  opinion  of  Stanard.  J., 
in  Owen  v.  Sharp  appended  to  Montgomery  v.  Rose. 
1  Pat.  &  H.  8;  Terrell  v.  Iml>oden.  10  Leigh  321.  829, 
aiua  footnote:  Harris  v.  Harris.  28  Gratt.  787,  756,  758, 
759,  768,  764,  770,  diJid  foot-note;  Kyger  v.  Depue.  6  W. 
Va.  299:  Horn  v.  Star  Foundry  Co.,  28  W.  Va.  539: 
Thornburg  v.  Bowen.  87  W.  Va.  544,  16  S.  E.  Rep.  827. 
The  principal  case  was  also  cited  in  Smith  v.  Elliott. 
1  Pat.  &  H.  839. 

In  M'Clintock  v.  Loisseau,  81  W.  Va.  870.  8  S.  E. 
Rep.  615,  It  is  said:  "Wheiever  one  party,  in  pursu- 
ance of  a  prior  arrangement,  has  fraudulently  ob- 
tained property  for  the  benefit  of  another,  equity 
will  not  aid  the  fraudulent  beneficiary  by  compelling 
a  conveyance  or  transfer  thereof  to  him :  and  gen- 
erally, where  two  or  more  have  entered  into  a 
fraudulent  scheme  for  the  purpose  of  obtaining 
property  in  which  all  are  to  share,  and  the  scheme 
has  been  carried  out  so  that  all  the  results  of  the 
fraud  are  in  the  hands  of  one  of  the  parties,  a  court 
of  equity  will  not  interfere  on  behalf  of  the  others 
to  aid  Uiem  in  obtaining  their  shares,  but  will 
leave  the  parties  In  tiie  position  where  they  have 
placed  themselves.  I  Pom.  Eq.  Jur.  $  401 :  James  r. 
nird,  8  Leigh  510:  Johns  v.  Norrls.  22  N.  J.  Eq.  102: 
Horn  V.  Foundry  Co.,  23  W.  Va.  522.  A  voluntary  or 
fraudulent  conveyance,  though  made  to  defraud 
creditors,  is  blading  upon  the  parties  thereto. 
Chamberlayne  v.  Temple,  2  Rand.  (Va.)  884;  Core  v.  I 


5ale  of  Personalty— Veador'e  Llen.t— The  vendor  of 
personal  property  has  no  lien  for  the  purchase 
money  on  the' property,  notwithstanding  it  be 
still  in  the  vendee's  hands. 

Chancery  Practice- Prayer  for  General  Relief.  $— How 
far  relief  may  be  given  under  the  prayer  for 
general  relief. 

Appeal  from  a  decree  of  the  circuit  coart 
of  Greenbrier.  The  reporter  has  received 
in  this  case  no  copy  of  the  record ;  but  the 
president  has  furnished  him  with  the  fol- 
lowing statement. 

Bird,  with  a  view  to  hinder  and  defraud 
his  creditors,  conveyed  his  slaves  to  James, 
and  took  his  bond  for  8000  dollars  as  the 
price  of  them.  He  filed  a  bill  (which  was 
sworn  to)  to  set  the  transaction  aside,  on 
the  ground  that  it  was  not  designed 
511  as  a  sale,  but  ^merely  to  save  his 
property  from  sacrifice.  Finding  this 
ground  untenable,  he  filed  another  bill,  in 
which  he  gives  a  new  character  to  the  trans- 
action ;  but  the  fraudulent  intent  still 
shews  itself.  He  prays  a  rescission  of  the 
transaction,  which  he  alleges  was  not  de- 
signed as  a  sale.  James  answers,  alleging* 
that  he   had    purchased    the    slaves.     The 

? roofs  are  full  as  to  the  fraudulent  intent, 
'he  chancellor  considered  the  sale  good, 
refused  to  set  it  aside,  referred  the  accounts 
to  a  commissioner,  decreed  the  balance  due 
on  the  bond,  and  subjected  the  slaves  to 
the  payment  thexeof,  upon  the  supposed 
lien  of  the  vendor.  From  this  decree  James 
appealed. 

Reynolds,  for  appellant. 

No  counsel  for  appellee. 

PARKKR,  J.  I  am  of  opinion  that  the 
decree  of  the  chancellor  in  this  case  is  er- 
roneous in  directing  a  sale  of  the  slaves 
conveyed  by  Bird  to  James,  and  the  pay- 
ment of  the  balance  of  the  purchase  money 
found  due  by  the  commissioner,  instead  of 
dismissing  the  bill. 

It  is  proved  beyond  all  doubt,  that  the 
contracts  sought  to  be  rescinded  were  exe- 
cuted by  Bird  to  hinder  and  delay,  if  not 
entirely  to  defraud  his  creditors.  In  a  bill 
previously  filed  by  him  against  James  and 
others,  and  sworn  to,  but  afterwards  dis- 
missed for  the  evident  purpose  of  getting 
rid  of  his  admissions,  he  states  that  being 
somewhat  embarrassed  by  debts,  and  con- 
fiding in  the  assurances  of  James  that  a 
sale  of  his    negroes   and  other  property    to 


Cunningham,  87  W.  Va.  900.  This  rule  applies  not 
only  to  the  original  parties  to  the  fraudulent  trans- 
action, but  to  the  heirs  and  repf esentatives  of  those 
parties,  and,  generally,  to  any  parties  claiming  un> 
der  or  through  or  by  title  derived  from  such 
fraudulent  parties,  where  no  equity,  such  as  a  bona 
fide  purchase,  intervenes  to  protect  them." 

t5ale  of  Personalty  -Vendor's  Lien.— There  Is  no 
implied  equitable  Hen  in  favor  of  the  vendor  of 
personal  property  for  the  purchase  money  thereof. 
McCandllsh  v.  Keen.  18  GratL  629;  Cole  v.  Smith,  U 
W.  Va.  290,  both  citing  the  principal  case. 

And  in  Williams  v.  Gillespie,  80  W.  Va.  690.  5  S.  E. 
Rep.  210,  it  is  said:  "It  is  not  questioned  that,  when 
there  is  a  sale  of  personal  property  to  be  paid  for 
on  delivery,  the  vendor  has  a  lien  for  the  price  so 
long  as  the  property  remains  in  his  possession, 
but  the  transfer  or  surrender  of  possession  by  the 
vendor,  even  at  common  law,  destroyed  any  such 
lien.  Jame»  r.  Bird,  8  Leigh  510:  McCandllsh  v.  Keen. 
13  Gratt.  829." 

^Chancery  Practice— Prayer  for  Oeneral  Relief.— 
Under  the  prayer  for  general  relief,  the  plaintiff  is 
entitled  to  any  relief  which  the  material  facts  and 
circumstances  put  in  issue  by  the  bill  will  sustain,  but 
it  must  be  consistent  with  the  case  made,  and  if 
inconsistent  with  it.  and  with  the  special  relief 
prayed,  will  always  be  refused.  Hurt  v.  Jones.  7& 
Va.  352,  citing  the  principal  case. 
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him,  to  be  retui^ned  when  his  difficulties 
wcre<  over,  would  be  the  means  of  saving 
the  property  from  being  seized  by  his  cred- 
itors, and  sold  to  great  disadvantage,  he 
had  entered  into  the  arrangements  which 
he  now  asks  the  court  to  set  aside.  Even 
in  the  bill  since  filed,  a  very  fiimsy  veil  is 
thrown  over  the  transaction,  and  it  is 

512  easy  to  see  through  it  what  *was 
the  real  design  of  the  parties,  inde- 
pendent of  the  proofs,  which  are  full  and 
conclusive.  In  the  words  of  the  chancellor, 
I  think  it  impossible  for  any  one  to  read 
this  record,  without  being  satisfied  "that 
there  has  b^en    fraud  in  all   these  transac- 

-  tions  between  the  plaintiff  and  James,  that 
the  plaintiff  has  fully  participated  in  it, 
and  that  the  whole  of  those  sales  were  made 
by  the  plaintiff,  in  part  at  least,  with  the 
view  of  hindering  and  delaying,  though 
most  probably  not  of  wholly  evading  the 
payment  of  his  just  debts." 

if  this  be  so,  what  pretence  has  he  for 
asking  the  aid  of  a  court  of  equity  (espe- 
cially when  he  has  a  clear  legal  remedy) 
either  to  rescind  the  contract,  or  to  decree 
him  his  purchase  money?  There  is  no  case 
in  equity  where  any  relief  has  been  given 
to  a  fraudulent  grantor  of  property,  the 
conveyance  being  made  to  protect  it  against 
his  creditors,  except  that  of  Austin's  adm'x 
V.  Winston's  ex'x,  1  Hen.  &  Munf.  33, 
decided  by  a  divided  court,  and  perhaps, 
under  the  circumstances,  properly  decided. 
The  relief  given  in  that  case,  as  judge 
Green  remarks  in  Starke's  ex'ors  v.  Little- 
page,  4  Rand.  371,  was  founded  upon  the 
fact  that  the  grantee,  a  creditor  on  a  re- 
plevy bond,  the  debtor  being  in  distressed 
circumstances,  had  availed  himself  of  his 
power  over  him  to  induce  the  debtor  to 
unite  in  the  fraud,  to  avoid  the  impending 
danger.  The  majority  of  the  court  did  not 
consider  the  debtor  to  have  acted  freely, 
and  they  found  an  apology  for  him  in  the  dis- 
tress and  oppression  of  his  circumstances, 
which  neutralized  and  palliated  his  invol- 
untary fraud,  and  rendered  him  either  ex- 
cusable or  less  guilty  than  the  grantee. 
But  in  this  case  there  are  no  circumstances 
of  this  kind  in  favour  of  the  plaintiff.  He 
was  not  in  the  power  ot  James,  nor  pressed 
by  impendii^g  dangers,  but  perfectly  free 
to  act  as  he  pleased.  He  and  James  were 
in  pari  delicto,  and  neither  of  them  entitled 
to  come  into  equity;  for  there,  he  that  has 
done  iniquity  shall  not  have    equity ; 

513  that  is  to  say,  *he  shall  not  have  the 
aid  of  a^court  of  equity    when    he  is 

•  plaintiff,  to  any  extent,  but  will  be  returned 
over  to  him  legal  remedy.  So  far  is  this 
principle  carried  in  the  case  of  Starke's 
ex'ors  V.  Littlepage,  that  if  James  had  sued 
at  law  to  recover  the  slaves  included  in  the 
deed  of  the  8th  of  July  1814,  Bird  would  not 
have  been  allowed  to  defeat  the  claim  by 
proving  the  fraud ;  and  so  too  if  Bird  brings 
his  action  to  recover  the  purchase  money, 
to  which  there  seems  to  be  no  impediment, 
the  fraudulent  grantee  would  not  be  per- 
mitted to  impeach  the  transaction,  and 
could  set  up  no  other  than  a  strictly  legal 
defence. 

The  decree  of  the  circuit  superiour  court 
was  also  erroneous  in  giving  to  Bird  a  lien 
upon  the  slaves  in  the  hands  of  James;  for 


the  vendor  of  personal  property  has  no  im- 
plied or  equitable  lien  for  the  purchase 
money,  but  must  look  alone  to  the  personal 
responsibility  of  the  vendee,  as  this  court 
decided  in  the  case  of  M'Neil  v.  Bird's 
adm'r  in  July  1835,  in  accordance  with  its 
previous  decisions. 

There  is  another  point  in  the  case,  which 
in  my  opinion  would  justify  this  court  in 
reversing  the  decree  and  dismissing  the 
bill,  although  it  is  perhaps  not  necessary 
to  decide  it.  The  prayer  of  the  bill  is  to 
rescind  the  contract,  to  have  the  slaves  re- 
stored, and  for  general  relief.  Under  the 
fatter  prayer,  the  chancellor  thought  he 
might  relieve  to  the  extent  of  decreeing  to 
the  complainant  the  balance  of  his  purchase 
money.  But  I  much  question  whether  the 
case  made  by  the  bill  authorized  such  a  de- 
cree. Under  the  general  prayer,  the  plain- 
tiff is  entitled  to  any  relief  which  the 
material  facts  and  circumstances  put  in 
issue  by  the  bill  will  sustain ;  but  it  must  be 
consistent  with  the  case  made,  and  if  in- 
consistent with  it,  and  with  the  specific  re- 
lief prayed,  will  always  be  refused. 
Coqper's  Equity  Pleading  14;  Mitford's 
Pleading  38,  39;  3d  american  edi.  and  the 
cases  there  cited.  Hiern  v.  Mill,  13 
514  Ves.  119,  and  *the  case  of  Soden  v. 
Soden  cited  in  that  case.  Johnson  v. 
Johnson,  1  Munf.  549,  and  the  authorities 
cite<>  in  the  note.  In  this  case  the  sale  of 
the  slaves  and  other  property  is  repudiated. 
The  bond  for  8000  dollars  is  stated  to  have 
been  given  by  James  not  as  a  considera- 
tion for  the  property  conveyed,  but  to  secure 
the  vendor  **against  accidents,"  and  that 
he  ** might  have  something  to  shew."  All 
the  facts  charged  by  the  bill,  and  the. 
specific  prayer,  are  inconsistent  with  the 
idea  of  a  sale,  or  with  a  right  to  purchase 
money ;  and  therefore  to  decree  the  latter, 
without  an  alternative  prayer,  or  statement 
of  facts  justifying  it,  seems  to  me  to  be  op- 
posed to  the  current  of  english  authorities, 
and  so  far  as  the  point  has  occurred,  to  our 
own.  But  as  I  am  clear  upon  the  first 
ground,  it  is,  as  I  have  already  said,  un- 
necessary to  decide  this  question,  and  I 
wish    to  be  considered  as    not  deciding   it. 

The   other    judges  concurring,  decree  re- 
versed and  bill  dismissed. 


Beirne  &c.  v.  Dunlap. 

July.  1837.  Lewlsbur?. 
(Absent  Cabkix  and  Bbockbnbrough.  J.) 

Action  of  Debt— Contract  to  Pay  Bank  Notes.*— By  a 

writing-  obligator y,  the  obligors  promise,  on  or 
before  a  specified  day.  to  pay  tbe  obligee  818  dol- 


•Actlon  of  Debt-When  It  Ues.-The  action  of  debt 
only  lies  for  money,  and  the  plaintiff  recovers  the 
sum  in  numero,  and  not  a  compensation  in  damaflres. 
they  beinff  merely  nominal;  the  action  will  not  lie 
for  any  collateral  thing-,  where  the  amount  of  re- 
covery in  money  must  be  ascertained  by  evidence 
of  value  and  the  intervention  of  a  jury.  ThUF, 
where  an  obligation  is  to  pay  a  certain  sum  ot 
money  in  a  commodity  of  which  tbe  quantity  is  un- 
certain, an  action  of  debt  Mrill  lie:  but.  If  the  obll- 
firatlon  is  to  pay  money  in  a  fixed  quantity  of  a 
commodity,  debt  does  not  lie.  For,  in  cases  of  in- 
determinate quantity,  there  can  be  no  other  meas- 
ure of  damaires  than  the  named  sum.  and  the 
interventton^f  a  jury  is  unnecessary;  the  named 
sum  must  necessarily  be  the  amount  of  the  debt, 
which  Is  therefore  precisely  ascertained.  But 
where  the  named  sum  is  to  be  paid  in  any  deter- 
minate quantity  of  a  collateral  article,  subject  to 
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lars  79  cents  in  notes  of  the  United  States  bank  or 
eitber  of  tbe  Virsrinia  banks,  and  debt  Ik  brousrbt 
on  tbts  writing:  Hbld.  the  action  cannot  be  main- 
tained. 

Debt  in  the  circuit  court  of  Monroe,  by 
Addison  Dunlap  as  assignee  of  Charles 
Lewis,  against  Andrew  Beirne  junior  and 
Andrew  Beirne.  The  declaration  alleged 
that  the  defendants,  on  the  12th  of 
515  June  1833,  by  a  writing  "obligatory, 
promised  that  they  or  either  of  them 
would  pay,  on  or  before  the  1st  of  Septem- 
ber 1834,  to  Charles  Lewis  the  sum  of  813 
dollars  79  cents  in  notes  of  the  United 
States  bank  or  either  of  the  Virginia  banks, 
and  that  afterwards,  to  wit,  on  the  2d  of 
July  1833,  the  said  Charles  Lewis  by  his 
indorsement  on  the  said  writing  obligatory, 
assigned  and  transferred  the  same  to  the 
plaintiff,  of  which  assignment  the  defend- 
ants had  notice.  It  then  alleged  that  the 
defendants  or  either  of  them  had  not  paid 
to  the  said  Charles  Lewis  or  to  the  plaintiff 
the  said  sum  of  813  dollars  79  cents  in  notes 
of  the  United  States  bank  or  either  of  the 
Virginia  bank,  on  or  before  the  first  day 
of  September  1834,  or  at  any  other  time 
whatever:  by  reason  whereof  action  had 
accrued  to  the  plaintiff   to  demand  and  re- 


fluciuation  in  iu  market  price,  the  value  of  that 
article  is  tbe  tbinfirdue.  and.  as  it  may  be  more  or 
leKs  than  the  named  8um.  for  which  the  creditor  is 
willing-  to  take  tbe  article,  it  mnst  be  estimaied  in 
damages  by  a  jury.  Tbus.  for  instance,  wbere  the 
promise  is  to  pay  one  hundred  dollars  in  wheat  on 
a  certain  day.  debt  will  lie:  but  if  the  promise  la  to 
pay  one  bundred  dollars  by  tbe  delivery  of  one 
handred  bushelsof  wheat  then  debt  will  not  lie.  for, 
in  this  last  case,  the  promise  is  to  pay  a  fixed  qnan- 
tity  of  a  commodity  of  fluctuating  value. -the  con- 
tract is  for  quantity  only,  and  not  for  value.  So  also 
an  obligation  to  pay  in  bank  notes— which  are  a  mere 
'commodity  "enumerated  in  dollars  and  cents"  like 
lawful  money— bonds,  or  other  choses  in  action,  is 
for  the  payment  in  an  article  of  which  the  quantity 
is  ascertained:  it  is  a  promise  to  pay  a  fixed  quan- 
tity of  a  commodity  of  flucutatlng  value,  -in  other 
words/ the  contract  is  for  quantity  only,  and  not 
for  value— and  debt  will  not  lie  thereon.  In  this 
respect  there  can  be  no  difference  between  bank 
paper  and  any  other  commodity,  for  the  paper  may 
rise  or  depreciate  in  value  before  the  day  of  pay- 
ment, and  if  tbe  day  passes,  and  the  contract  has 
not  been  fulfilled  the  measure  of  the  obligee's 
rights  and  the  obligor's  liabilities  is  the  value  of  the 
notes  on  that  day  to  be  ascertained  by  the  verdict 
of  the  jury  and  awarded  in  damages. 

These  principles  of  law.  affirmed  in  the  principal 
case,  have  met  with  approval  in  Butcher  v.  Carlile, 
12Oratt520.  522.  528.  .«>24.  and  footnote.  Duniran  v. 
Henderlite.  21  Gritt  \fa,  1.«>4.  15<5;  Wrighuman  v. 
Bowyer.  24Gratt  437.  439:  Jarrett  v.  Mckell.  9  W. 
Va.  356  (quoting,  with  approval,  from  opinion  of 
JoYNBS.  J.,  in  Dearing  v.  Rucker.  18  Gratt  438): 
Stale  V.  Harmon,  15  W.  Va.  123:  Randall  v.  Jaques. 
20  Fed.  Cas.  234:  Dearing  v.  Rucker.  IH  (Jratt  438,  489, 
440,  448,  445.  In  this  last  case,  JroGB  Joynes  thought 
the  above  principles  applied  to  contracts  to  pay  so 
many  dollars  in  Confederate  notes,  as  well  as  to 
contracts  to  pay  so  many  dollars  in  bank  note.s. 
MoNi'URB.  J.,  who  delivered  tbe  opinion  of  the  court 
distinguished  (p.  471).  tbe  case  at  bar  from  the  prin- 
cipal case. 

See  generally,  monographic  note  on  "Debt  The 
Action  of"  appended  to  Davis  v.  Mead.  13  Gratt  118: 
monographic  note  on  "Bonds"  appended  to  Ward  v. 
Churn,  18  Gratt  801. 

Contracts  Payable  In  PaperCurrency- Time  to  Esti- 
mate Value.— Where  there  is  a  contract  to  pay  or 
deliver  paper  currency  or  any  commodity  on  a  par- 
ticular day.  and  the  day  passes  without  payment 
the  day  on  which  the  contract  is  to  be  fulfilled,  is 
the  time  to  fix  the  value  of  the  currency  or  commod- 
ity. This  principle  of  law  is  well  settled.  .See,  cit- 
ing the  principal  case  to  sustain  the  proposition. 
Caldwell  v.  Craig,  22  Gratt  344:  Dearing  v.  Rucker, 
18  Gratt  438.  440.  445:  Caldwell  v.  Craig.  21  Gratt 
142:  foot-note  to  Dungan  v.  Henderlite.  21  Gratt 
149:  Wrightsman  v.  Bowyer,  24  Gratt  488;  Jarrett 
V.  Nickell,  9  W.  Va.  856:  Randall  v.  Jaques,  20  Fed. 
Cas.  2S4. 


ceive  of  the  defendants  the  said  som  of  813 
dollars  79  cents  in  specie.  And  in  conclu- 
sion it  averred  that  the  defendants  had  not 
paid  the  said  sum  of  813  dollars  79  cents  in 
specie  to  the  plaintiff.  The  defendants  de- 
murred generally  to  the  declaration,  and 
upon  argument  of  the  demurrer,  the  same 
was  overruled,  and  judgment  rendered  for 
the  debt  in  the  declaration  mentioned,  with 
interest  thereon  and  costs.  To  this  judg- 
ment a  supersedeas  was  allowed. 

Woodville,  for  plaintiffs  in  error. 

Peyton,  for  defendant  in  error. 

PARKER,  J.  The  justice  of  this  case 
seems  clearly  to  be  with  the  plaintiff  in  the 
court  below,  and  I  have  felt  much  inclined 
to  sustain  the  judgment,  if  it  could  be  done 
without  breaking  down  the  barriers  which 
separate  one  remedy  from  another.  But 
upon  reflection,  I  think  debt  was  not  the 
proper  form  of  action. 

The  action  of  debt  only  lies  for  money 
(or  tobacco,  under  tne  act  of  assembly) 
and  the  plaintiff  recovers  the  sum  in  nu- 
mero,  and  not  a  compensation  in  dam- 
516  ages,  *they  being  merely  nominal. 
For  any  collateral  thing,  debt  will 
not  lie.     Buller's  N.  P.  167. 

Bank  notes  are  not  money,  although  they 
pass  generally  as  money  by  common  con- 
sent, and  answer  in  some  sort  the  purposes 
of  money.  Money  is  the  coin  issued  or 
adopted  by  the  sovereign  authority,  and 
made  a    legal  tender  in    payment  of  debts. 

The  obligation  upon  which  this  suit  is 
brought  promises  to  pay  ** the  sum  of  813 
dollars  79  cents  in  notes  of  the  United 
States  bank  or  either  of  the  Virginia 
banks,**  on  or  before  the  1st  day  of  Sep- 
tember 1834.  Is  this  a  note  for  the  payment 
of  money,  with  a  condition?  or  is  it,  in 
substance  as  well  as  form,  a  stipulation  to 
pay  bank  paper  currently  passing  among  us 
as  a  substitute  for  money,  and  ''which  is 
enumerated  in  dollars  and  cents  as  specie 
is?"     See    Campbell  v.  Weister,  1  Litt.  30. 

I  think  it  is  substantially  a  mere  contract 
to  pay  bank  notes  to  a  certain  specified 
amount,  expressed  in  words  as  appropriate 
as  any  other  to  signify  how  much  bank 
paper  was  to  be  paid,  and  is  equivalent  to 
an  engagement  to  pay  bank  notes  amount- 
ing to  813  dollars  79  cents,  or  so  many 
bank  notes  as  on  their  face  will  nominally 
make  that  sum.  To  pay  100  dollars  in 
bonds  or  bank  paper,  means  bonds  or  notes 
calling  for  that  sum,  which  the  obligors 
or  banks  are  bound  for.  It  is  the  same 
thing  in  law  as  an  engagement  to  pay  the 
813  dollars  79  cents  iu  800  bushels  of  wheat, 
or  in  any  other  commodity  whose  quantity 
is  ascertained,  as  the  amount  of  the  bank 
notes  in  this  case  is  ascertained.  And  if 
so,  an  action  of  debt  will  not  lie,  unless  it 
would  lie  upon  a  promise  to  pay  a  fixed 
quantity  of  any  commodity  of  fluctuating 
value.  In  this  respect  there  is  no  difference 
between  bank  paper  and  any  other  commod- 
ity. Paper  may  rise  or  depreciate  in  value 
before  the  day  of  payment ;  and  if  the  day 
passes  when  the  contract  is  to  be  fulfilled, 
the  measure  of  the  obligee's  rights,  and 
of  the  obligor's  liabilities,  is  the 
517  value  of  the  notes  *on  that  day,  to  be 
ascertained  by  the  verdict  of  a  jury, 
and  awarded  in  damages. 
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In  looking  into  the  cases,  some  confusion 
may  be  produced,  unless  we  recollect  that 
in  this  case  the  quantity  of  the  bank  notes 
is  iixed,  and  that  the  insertion  of  the  813 
dollars  79  cents  has  no  reference  to  current 
coin,  but  to  an  amount  of  bank  notes  which 
nominally  represents  so  much  coin ;  the 
same  terms  being  always  used  in  the  enu- 
meration of  both  currencies.  We  may  find 
that  a  note  payable  in  produce  generally, 
has  been  decided  to  be  a  note  for  the  pay- 
ment of  money.  Bollinger  v.  Thurston,  2 
Rep.    Con.    Ct.  447,  (South  Carolina)  cited 

1  Selw.  N.  P.    4th  american   edi.  448.     So 
the    case    cited  at  the   bar   from  And.  177, 

2  Bac.  Abr.  title  Debt,  A.  p.  617,  in  notis. 
of  a  sum  of  money  *  ^payable  in  watches;" 
because,  says  the  authority,  the  number  of 
the  watches  is  not  certain.  And  this  prob 
ably  gives  the  clue  to  the  proper  distinc 
tion,  although  it  has  not  been  always 
regarded.  In  such  cases  of  indeterminate 
quantity,  there  can  be  no  other  measure 
of  damages  than  the  named  sum,  and  the 
intervention  of  a  jury  is  unnecessary.  The 
named  sum  must  necessarily  be  the  amount 
of  the  debt,  which  is  then  precisely  ascer- 
tained. But  where  the  named  sum  is  to 
be  paid  in  any  determinate  quantity  of  a 
collateral  article,  subject  to  fluctuation  in 
its  market  price,  the  value  of  that  article 
is  the  thing  due,  and  as  it  ihay  be  more  or 
less  than  the  named  sum  for  which  the 
creditor  is  willing  to  take  the  article,  it 
must  be  estimated  in  damages  by  a  jury. 

The  mention  of  a  sum  in  dollars  and 
cents,  which  could  not  be  fully  paid  in 
bank  notes,  does  not  in  my  judgment  affect 
the  principle.  -The  same  difficulty  might 
occur  if  the  payment  was  to  be  made  in 
horses  or  wheat,  and  the  jury  can  as  well 
estimate  the  value  of  813  dollars  79  cents  in 
bank  notes,  as  in  any  other  commodity. 
It  is  bank  paper  the  obligors  engage  to  pay 
and  the  obligee  to  receive,  and  if  it  is  not 
paid    at  the  day,  it  is  its  value  then  which 

may  be  claimed  in  damages. 
518  *The   abstract   principle   stated   in 

Crawford  v.  Daigh,  2  Va.  Cas.  521, 
may  be  correct  where  the  quantity  or 
amount  of  the  commodity  is  not  fixed,  but 
under  no  other  circumstances.  The  cases 
on  this  point  in  Kentucky  (which  I  do  not 
refer  to  as  authority)  go  much  farther  than 
it  is  necessary  to  go  here,  and  farther  than 
I  should  be  willing  to  carry  the  doctrine 
limiting  the  action  of  debt,  as  I  am  at  pres- 
ent advised.  See  Campbell  v.  Weister,  1 
Littel  30;  January  v.  Henry,  3  Monroe  8; 
Noe  V.  Preston,  5  Marshall  57;  Sinclair  v. 
Peircy,  Id.  63,  and  Brown's  ex'ors  v.  Dur- 
bin's  adm'r,  Id.  170. 

On  this  point,  and  on  this  alone,  I  am 
for  reversing  the  judgment.' 

TUCKER,  P.  By  the  note  in  this  case 
the  plaintiffs  in  error  promised  to  pay  to 
Charles  Lewis  on  a  given  day  "the  sum  of 
813  dollars  79  cents  in  notes  of  the  United 
States  bank  or  either  of  the  Virginia 
banks.''  Upon  this  note  an  action  of  debt 
was  brought,  and  the  defendants  demurred 
to  the  declaration.  Their  demurrer  was 
overruled,  and  judgment  entered  for  813  dol- 
lars 79  cents  with  interest  and  costs,  to 
which  judgment  the  defendants  obtained 
a  supersedeas. 


The  action  of  debt  will  only  lie  upon  a 
money  or  tobacco  bond.  An  obligation  to 
deliver  wheat  or  bullion,  or  bank  notes, 
will  not  sustain  such  action.  For  it  is  de- 
terminate in  its  character,  and  does  not  gen- 
erally lie  where  the  amount  of  the  recovery 
in  money  must  be  ascertained  by  evidence 
of  value  and  by  the  intervention  of  a  jury. 
It  is  true  that  it  has  been  in  some  cases 
decided,  that  an  action  of  debt  will  lie  on 
a  promise  to  pay  a  sum  of  money  in  a  col- 
lateral article,  provided  the  time  is  past 
when  the  payment  was  to  be  made.  Thus 
in  the  case  cited  at  the  bar,  debt  was  held 
to  lie  upon  a  promise  to  pay  ;^20.  in 
watches.  The  debt  was  clearly  ascertained 
and  determinate.  The  defendant  having 
failed  to   make  payment   in  watches, 

519  which  ^was  an    indulgence    to    him, 
became  liable  to  pay  money;  for  it  is 

obvious  that  no  action  of  any  kind  could 
lie  for  the  watches  themselves.  Debt  or 
covenant  were  the  only  remedies  which  the 
creditor  could  have,  and  in  either  he  could 
only  recover  money,  and  in  both  he  must 
have  recovered  identically  the  same  sum, 
to  wit,  ;£'20.  As  then  money  only  could  be 
recovered,  and  the  sum  to  be  recovered  was 
determinate*  debt  well  lay  for  it. 

The  true  question,  then,  in  this  and  all 
similar  cases,  is  whether  the  contract  is  to 
pay  money,  or  whether  it  is  a  contract  for 
bank  notes.  Thus,  if  I  contract  to  pay  A. 
B.  ten  50  dollar  notes  of  the  bank  of  the 
United  States,  this  is  clearly  no  money  con- 
tract, and  debt  therefore  will  not  lie.  As- 
sumpsit or  covenant  will  be  the  proper 
action,  according  to  the  nature  of  the  in- 
strument ;  and  the  amount  of  the  recovery 
will  not  necessarily  be  500  dollars,  but  may 
be  less,  if  at  the  day  of  payment  the  notes 
were  not  worth  that  sum.  But  if  I  promise 
to  pay  1000  dollars,  and  the  creditor  agrees 
to  receive  payment  in  bank  notes  at  their 
current  value,  debt  will  lie  for  the  1000  dol- 
lars, if  I  fail  to  avail  myself  of  the  privi- 
lege, because  I  am  to  pay  1000  dollars  at  any 
rate,  whether  in  money  or  in  bank  notes  to 
the  value  of  1000  dollars.  I  take  the  dis- 
tinction, then,  to  be  this.  Where  the  prom- 
ise is  to  pay  a  determinate  sum  in  an  arti- 
cle of  fluctuating  or  uncertain  value,  if  the 
quantity  is  not  fixed,  so  that  the  debtor 
must  pay  the  full  amount  of  the  debt 
whether  the  price  of  the  article  be  high  or 
low,  debt  will  lie  for  the  demand.  But  if 
the  quantity  be  fixed,  so  that  at  the  day  of 
payment  it  may  fall  short  of  the  debt,  there 
debt  will  not  lie,  because  the  essence  of  the 
contract  was  the  delivery  of  the  article, 
and  the  creditor  can  only  recover  the  value. 
As,  if  I  acknowledge  myself  to  owe  500 
dollars  payable  in  wheat  at  a  certain  day, 
and  I  fail  to  deliver  the  wheat  at  the  day, 
debt  will  lie;  for  I  owed  the  full  sum 

520  of  500  dollars,  *whether   I    paid  it  in 
coin    or    wheat.     But  if  I  promise  to 

pay  500  dollars  by  the  delivery  of  500  bushels 
of  wheat,  there  debt  will  not  lie,  though 
the  day  be  past ;  for  peradventure  the  wheat 
at  the  day  of  payment  was  worth  less  than 
500  dollars. 

What  then  was  the  real  character  of  this 
contract?  To  me  it  is  obvious  that  the  de- 
fendants were  indebted  to  the  assignor 
Lewis  in  the  sum  of  813   dollars   79    cents, 
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for  which,  however,  they  were  not  willing 
to  give  their  note  payable  in  coin.  On  the 
other  hand,  their  creditor  was  willing 
to  take  payment  in  bank  notes  to  that 
nominal  amount.  Whereupon  they  gave 
their  note  promising  to  pay,  on  a  cer- 
tain day,  the  sum  of  813  dollars  79  cents  in 
bank  notes.  It  cannot  be  questioned  but 
that  they  might,  at  the  day,  have  discharged 
the  note  by  the  tender  of  notes  of  the  spec- 
ified banks  to  the  nominal  amount,  however 
depreciated  they  might  be.  And  though 
the  day  be  past,  yet  the  creditor  can  only 
demand  that  to  which  he  is  entitled  by  the 
contract.  What  was  the  contract?  to  pay 
so  much  in  bank  notes.  Suppose  them 
depreciated  one  half.  Then  i£  they  had 
been  paid  at  the  day,  he  would  have  re- 
ceived in  value  only  406  dollars  89  cents. 
And  if  so,  the  failure  to  pay  them  was  an 
injury  to  him  to  that  amount,  and  no  more. 
That  alone  he  had  a  right  to  recover.  And 
hence  it  is  obvious  that  debt  could  not  lie; 
for  the  creditor  could  neither  recover  the 
813  dollars  79  cents  (for  that  sum  was  not  due 
to  him)  nor  could  he  recover  any  less  sum, 
for  t)ie  amount  due  never  could  be  known 
until  ascertained  by  the  verdict  of  a  jury. 

It  will  be  remarked  that  I  hav^e  considered 
the  quantity  of  the  collateral  article  as  fixed ; 
and  as  it  is  of  fluctuating  and  uncertain 
value,  the  amount  of  the  creditor's  de- 
mand in  money  must  consequently  be  inde- 
terminate. I  think  I  have  not  erred  in  this 
interpretation  of   the    contract.     The 

521  promise  is  indeed  not  to  pay  813  *dol- 
lars  79  cents  in  money,  but  to  pay  that 

sum  in  bank  notes;  and  as  it  is  evident 
that  the  arrangement  was  intended  to  en- 
able the  debtor  to  pay  in  notes  and  not  in 
specie,  the  meaning  clearly  was  that  he 
should  pay  that  amount  in  notes  at  their 
nominal  and  not  at  their  current  or  market 
value.  If  so,  the  amount  or  quantity  was 
fixed,  and  the  value  of  that  amount  was 
indeterminate,  as  the  article  is  of  fluctuat- 
ing value. 

There  are  several  cases  in  the  Kentucky 
reports  on  this  subject,  as  also  the  case  of 
Crawford  v.  Daigh,  2  Va.  Cas.  521.  But  as 
they  cite  no  authority,  I  have  thought  it 
best  to  consider  the  case  upon  principle, 
without  seeking  support  from  the  former, 
or  yielding  to  the  authority  of  the  latter. 

I  am  of  opinion,  therefore,  that  the  action 
in  this  case  was  misconceived,  and  that 
the  judgment  must  be  reversed:  a  result 
that  I  truly  regret,  as  it  is  very  clear  that 
when  this  judgment  was  rendered,  the  bank 
notes  were  at  par  value,  and  the  amount  of 
the  recovery  justly  due;  and  moreover,  that 
as  the  notes  were  at  par  on  the  day  of  pay- 
ment, the  defendants  must  be  liable  for  the 
par  value,  whatever  may  be  the  form  of  ac- 
tion hereafter  pursued ;  so  that  in  this  case 
we  have  the  mortification  of  finding  the 
justice  of  the  case  defeated  by  technicality. 

BROOKE*  J.t  concurred.  Judgment  re- 
versed.   

522  •Brawley  v.  Catron  and  Others. 

July,  1887,  Lewisburff. 

(Absent  Cabell.  J.) 

Sale  of  Realty —Vendor's  Lien  — Maintenance  of  Vendor* 

— By    agreemep^  between vendor    and    vendee 

•Sale  of  Realty— Vendor's  Lien—  ilalntenance  of 
Vendor.— The  general  rule  is  that,  in  order  to  create 


of  land,  the  vendee  eniraffes.  in  coosideratloD  of 
the  land,  to  pay  ofif  certain  debts  of  the  vendor, 
and  to  support  him  during  his  life,  and  two  of  his 
daughters  until  they  shall  be  married :  vendee 
accordingly  pays  off  the  debts  :  Hkld,  the  agree* 
ment  for  supporting  the  vendor  and  his  daugh- 
ters constitutes  no  lien  in  equity  upon  the  land. 

By  deed  dated  the  23d  of  October  1829, 
John  Brawley  conveyed  to  A.  S.  Fulton  a 
tract  of  land  containing  279  acres,  situate 
in  Wythe  county,  upon  trust  for  the  pur- 
pose of  securing  to  David  Pierce  a  debt  of 
419  dollars,  with  interest  from  the  date  of 
the  deed.  By  another  deed  dated  the  19th 
of  May  1832,  Brawley  bargained,  sold  and 
conveyed  the  same  tract  of  land  to  John 
Catron,  for  the  consideration  of  700  dollars, 
expressed  in  the  deed  to  have  been  paid  to 
him  by  Catron. 

In  July  1833,  Brawley  exhibited  a  bill  in 
the  circuit  superiour  court  of  law  and  chan- 
cery for  Wythe  county,  against  the  widow, 
heirs  and  administrator  of  Catron,  who  was 
then  dead.  The  bill  recited  the  execution 
of  the  trust  deed  made  to  secure  the  debt 
due  to  Pierce.  And  then  it  proceeded  to 
state,  that  in  1832  the  complainant  was 
arrested  under  two  writs  of  capias  ad  sat- 
isfaciendum, issued  at  the  suit  of  one 
Thombrough,  for  debts  amounting,  with  the 
interest  and  costs,  to  about  100  dollars. 
That  while  coniplainant  was  in  ^son 
under  those  writs,  Catron,  who  was  his  son 
in  law,  executed  to  Pierce  his  own  note, 
with  John  Jackson  as  his  surety,  for  the 
amount  then  due  on  the  deed  of  trust,  and 
by  that  means  obtained  the  benefit  of  said 
deed.  That  complainant,  being  unable  to 
satisfy  Thombrough's  executions,  was 
compelled  to  deliver  in  a  schedule  of 
523  ♦his  property,  and  take  the  benefit  of 
the  act  for  the  relief  of  insolvent 
debtors ;  the  amount  of  property  contained 
in  the  schedule,  besides  the  land,  being 
about  1000  dollars.  That  sometime  after 
complainant  had  been  so  discharged  from 
jail,  Catron  required  the  trustee  to  advertise 
and  sell  the  land,  and  the  trustee  did  adver- 
tise the  same  accordingly :  but  on  the  day 
appointed  for   the  sale,  Catron  proposed  to 


a  vendor's  lien  there  must  be  a  debt  for  unpaid  pur- 
chase money  to  a  fixed  amount,  due  directly  to  the 
vendor.  A  vendee's  obligation  to  the  vendor  on  a 
collateral  covenant  will  not  irlve  rise  to  a  lien  in  fa- 
vor of  the  vendor  on  lands  by  him  conveyed,  un- 
less such  a  lien  to  secure  the  performance  of  the 
covenant  is  expressly  reserved.  See,  cttincr  the  prin- 
cipal case.  Barlow  v.  Delany.  36  Fed.  Rep.  570,  580. 

Thus,  it  is  well  ^ttled  that  an  implied  equitable 
lien  does  not  exist  in  favor  of  a  vendor  of  real  es- 
tate to  secure  the  consideration  therefor  where 
such  consideration  is  the  maintenance  and  support 
of  the  grantors  during'  life.  See.  citing  the  princi- 
pal case,  Crim  v.  Holsberry,  42  W.  Va.  6«.  26  S.  E. 
Rep.  814  :  McCandlish  v.  Keen.  18  Gratt.  615. 
028,  025,  629,  and  foot-noU :  Nash  v.  Le  Clercq, 
17  Fed.  Cas.  1174  :  Whiteley  v.  Central  Trust  Co.. 
76  Fed.  Rep. '80;  Bates  v.  Swlffer,  40  W.  Va.  425. 
21  S.  E.  Rep.  875.  In  this  last  case,  the  principal 
case  is  distinguished  from  the  case  at  bar  on  the 
ground  that  in  the  latter  case  there  was  an  express 
reservation  on  the  face  of  the  deed  for  a  mainte- 
nance for  life.  See  also,  Pownal  v.  Taylor,  10  Leiirb 
172,  and  footnote. 

Same— Same— The  rule,  that  a  vendor  of  land  in 
considered  in  equity  as  having  a  lien  on  the  land 
for  the  unpaid  purchase  money,  though  recognized, 
has  not  been  regarded  favorably  by  the  courts  be- 
cause violative  of  the  policy  which  seeks  to  discour- 
ag^e  secret  liens.  To  this  point,  the  principal  case 
was  cited  in  Poe  v.  Paxton,  26  W.  Va.  612  :  McCand- 
lish V.  Keen,  13  Gratt  022  :  footnote  to  Kyles  v. 
Talt.  6  Gratt.  44. 

The  principal  case  is  also  cited  in  Mitchell  v.  Daw- 
son, 28  W.  Va.  8». 
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complainant,  that  if  he  would  convey  the 
land  to  him,  and  give  him  the  benefit  of 
the  property  contained  in  the  schedule,  he 
(Catron)  would  discharge  the  claim  under 
the  trust  deed,  pay  Thombrough's  execu- 
tions, settle  two  other  debts  of  complainant 
due  to  other  persons,  amounting  to  about 
120  dollars,  and  discharge  a  further  debt  of 
60  dollars  which  complainant  owed  to  John 
Jackson;  and  that  he  would  support  and 
maintain  the  complainant  during  his  life, 
in  a  comfortable  manner,  and  two  unmar- 
ried daughters  of  the  complainant  until 
they  should  marry.  That  complainant  ac- 
ceded to  the  proposition,  and  conveyed  the 
land  to  Catron,  and  gave  him  the  benefit 
of  the  property  contained  in  the  schedule. 
That  there  was  an  omission  to  state  this 
contract  in  the  deed  to  Catron ;  but  he 
never,  during  his  life,  denied  the  existence 
of  such  contract.  That  the  executions  in 
favour  of  Thombrough  had  been  discharged, 
and  the  other  claims  satisfied  by  Catron, 
by  taking  up  the  obligations  of  complain- 
ant, and  executing  his  own  in  their  place. 
That  during  Catron's  life,  complainant  had 
no  reason  for  dissatisfaction  in  respect  to 
the  treatment  and  support  of  himself  and 
his  daughters;  but  now  that  Catron  was 
dead,  complainant  had  no  assurance  that 
such  support  and  maintenance  would  be 
continued ;  and  it  was  doubtful  whether  the 
estate  would  prove  solvent.  Wherefore  the 
bill  prayed  that  the  widow,  heirs  and 
administrator  of  Catron  might  be  made  de- 
fendants, and  compelled  to  answer  the  alle- 
gations thereof;  that  the  court  would 
either  set  aside  the  contract  alto- 
524  gether,  and  restore  *to  complainant 
all  his  property  and  land,  or  that  the 
heirs  and  representatives  of  Catron  might 
be  compelled  to  give  full  assurance  that 
they  would  maintain  and  support  complain- 
ant and  his  daughters  according  to  the 
agreement;  and  general  relief. 

The  heirs  and  the  administrator  of  Ca- 
tron answered  severally,  disclaiming  all 
knowledge  of  the  alleged  contract  between 
Catron  and  the  complainant,  and  calling 
for  proof  thereof.  The  widow  never  an- 
swered the  bill. 

In  June  1836,  Brawley  filed  an  amended 
and  supplemental  bill,  in  which  he  charged, 
that  the  transaction  between  David  Pierce, 
Catron  and  John  Jackson,  by.  which  Catron 
and  Jackson  became  bound  for  complain- 
ant's debt  to  Pierce,  secured  by  the  trust 
deed,  was  entered  into  without  the  knowl- 
edge or  consent  of  complainant,  and  that 
Jackson's  subsequent  payment  of  the 
money  to  Pierce  created  no  specific  lien  on 
the  land,  even  in  the  hands  of  Catron  or 
his  heirs,  much  less  could  it  operate  to  de- 
stroy complainant's  rights:  that  if  the  con- 
tract between  Catron  and  the  complainant 
should  be  rescinded,  complainant  would  be 
bound  to  refund  to  Jackson  the  money  he 
had  paid ;  but  if  the  contract  were  not  re- 
scinded, then  Jackson's  demand  would  be 
the  proper  debt  of  Catron,  and  should  be 
postponed  to  complainant's  claim  on  the 
land.  The  bill  alleged,  that  in  September 
1834,  Jackson  had  obtained  a  decree  in  the 
circuit  superiour  court  of  Wythe  county,  for 
the  sale  of  the  said  land  to  satisfy  his  claim 
against  Catron,  and  at  the  sale  made  under 


that  decree  had  himself  become  the  pur- 
chaser of  the  land.  Wherefore  the  bill 
prayed  that  Jackson  might  be  made  a  party 
defendant  thereto,  as  well  as  to  the  origi- 
nal bill,  and  be  compelled  to  answer  the 
same  on  oath ;  that  the  relief  asked  in  the 
original  bill  might  be  granted  to  complain- 
ant, and  such  other  relief  against  Jackson 
as  might  be  just. 

The  decree  referred  to  in  the  last  men- 
tioned bill  was  exhibited  therewith. 
It  appeared  by  that  decree,  that 
525  ^Jackson's  demand  against  Catron 
was  for  the  amount  of  two  dotes,  one 
for  the  sum  of  428  dollars  80  cents,  the  other 
for  the  sum  of  69  dollars  26  cents,  with  in- 
terest. 

Jackson  answered,  that  he  became  bound 
as  the  surety  of  Catron  to  Pierce,  for  the 
debt  secured  by  Brawley's  trust  deed,  with 
the  consent  of  Brawley,  who  was  fully 
cognizant  of  the  transaction  between 
Pierce,  Catron  and  respondent.  That  the 
debt  to  Pierce  was  in  part  of  the  purchase 
money  agreed  to  be  paid  by  Catron  for  the 
land.  That  after  Catron's  death,  respond- 
ent, finding  that  his  estate  would  prove 
insolvent,  paid  the  debt  to  Pierce,  and  insti- 
tuted a  suit  in  chancery,  and  obtained  a 
decree  for  the  sale  of  the  land,  to  satisfy 
that  debt,  and  another  claim  which  re- 
pondent  held  against  Catron,  for  a  debt 
originally  due  from  Brawley,  which  Catron 
had  also  agreed  to  pay  as  part  of  the  price 
of  the  land.  That  the  land  was  sold  under 
the  decree  obtained  by  respondent,  and  the 
proceeds  were  insufficient  to  satisfy  the 
debt  due  him.  That  respondent  neither 
knew  nor  believed  the  existence  of  any 
contract  by  which  Catron  was  to  support 
the  complainant  and  his  two  daughters, 
in  addition  to  diWharging  the  debts  of  com- 
plainant, and  therefore  bit  could  not  admit 
the  allegations  of  the  bill  in  respect  to  such 
contract;  and  even  if  such  contract  were 
entered  into,  he  insisted  that  it  could  not 
be  enforced  in  equity;  and  as  it  had  never 
been  reduced  to  writing,  he  relied  upon  the 
statute  of  frauds  as  a  bar  to  any  claim  there- 
under. 

Several  witnesses,  examined  on  behalf 
of  the  complainant,  deposed  that  Catron 
had  repeatedly  admitted  the  existence  of  an 
agreement  between  Brawley  and  him- 
self, by  which  he  was  to  support  Brawley 
during  his  life,  and  two  of  his  daugh- 
ters until  they  should  be  married,  and 
moreover  pay  debts  of  Brawley  amounting 
to  about  800  dollars,  in  consideration  of 
Brawley's  conveyance  of  his  land,  and  re- 
linquishment of  his  interest  in  the  property 
contained  in  his  schedule,  to  Catron. 
526  *According  to  the  testimony  of  two 
of  these  witnesses,  Brawley  and  his 
daughters  were  to  have  a  room  in  the  house 
to  occupy  as  their  own,  with  the  privilege 
of  free  access  to  the  smoke  house,  meal 
tub  and  stable,  at  all  times. 

The  cause  was  heard  in  September  1836. 
Whereupon  the  chancellor,— declaring  his 
opinion  that  the  parol  evidence  introduced 
in  the  case  went  substantially  to  alter  and 
add  to  the  agreement  appearing  on  the  face 
of  the  deed  to  Catron,  and  ought  therefore 
to  be  rejected ;  and  that  the  plaintiff's  case, 
as   set  out    by   himself,    was    moreover  of 
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such  a  suspicious  character  as  not  to  de- 
serve the  countenance  of  the  court, — decreed 
that  the  plaintiff*s  bill  be  dismissed  with 
costs.  From  which  decree  Brawley  appealed 
to  this  court. 

M' Comas,  for  appellant. 

Sheffey,  for  appellees. 

TUCKER,  P.  I  shall  not  enter  at  lar^re 
into  the  consideration  of  the  questions 
which  were  very  ably  argued  at  the  bar, 
because  there  seems  to  me  to  be  a  fatal 
defect  at  the  foundation  of  the  plaintiff* s 
case.  Admit  that  the  contract  is  fully 
proved  as  stated, — admit  that  the  statute 
of  frauds,  or  the  rules  as  to  the  introduc- 
tion of  parol  evidence,  offer  no  barrier  to 
his  success, — admit  even  that  the  contract 
for  the  support  of  Brawley  and  his  dau^sfh- 
ters  had  been  reduced  to  writing,  and  exe- 
cuted with  all  the  solemnities  of  a  sealed 
instrument, — still  I  think  the  plaintiff 
would  have  no  title  to  the  relief  which  he 
seeks.  He  asks  to  charge  the  land  with  this 
contract,  upon  the  principle  of  the  vendor's 
lieu,  or  to  rescind  the  contract  altogether. 
Let  us  see,  then,  whether  the  vendor 
Brawley  has  a  right  to  enforce  his  claim 
for  the  support  of  himself  and  daughters, 
by  a  resort  to  the  land  conveyed  to  Ca- 
tron. 
527  *The   lien   of   the  vendor  upon  real 

estate  sold  by  him  is  an  equitable 
lien,  which  is  of  a  comparatively  modern 
date,  but  has  been  pushed,  nevertheless,  as 
it  has  been  supposed,  beyond  its  legitimate 
extent.  Its  mischiefs  have  not  escaped 
the  vigilance  of  the  courts.  In  the  case  of 
Moore  et  al.  v.  Holcombe  et  al.,  3  Leigh 
601,  our  ever  to  be  lamented  associate 
and  brother  Carr  quoted  some  forcible  re- 
marks of  the  late  chief  justice,  to  shew  the 
mischiefs  which  would  flow  from  extending 
this  equity  beyond  its  just  limits.  It  is, 
says  he,"  a  secret  invisible  trust,  known 
only  to  the  vendor  and  vendee,  and  those 
to  whom  it  may  be  communicated  in  fact. 
To  the  world  the  vendee  appears  to  hold 
the  estate  divested  of  any  trust  whatever; 
and  credit  is  given  to  him  in  the  confidence 
that  the  property  is  his  own  in  equity  as 
well  as  at  law.  A  vendor  relying  upon 
his  lien  ought  to  reduce  it  to  a  mortgage, 
so  as  to  give  notice  of  it  to  the  world.  If 
he  does  not,  he  is  in  some  degree  accessarv 
to  the  fraud  committed  on  the  public,  by 
an  act  which  exhibits  the  vendee  as  the 
complete  owner  of  an  estate  on  which  he 
claims  a  secret  lien."  Again:  '* The  lien 
of  the  vendor,  if  in  the  nature  of  a  trust, 
is  a  secret  trust ;  and  although  to  be  pre- 
ferred to  any  other  subsequent  equal  equity, 
unconnected  with  a  legal  advantage,  or 
equitable  advantage  which  gives  a  superiour 
claim  to  the  legal  estate,  will  be  postponed 
to  a  subsequent  equal  equity  connected 
with  such  advantage.'*  These  remarks 
{says  judge  Carr)  are  very  sound,  and  be- 
yond the  limits  here  established  I  am  un- 
willing to  extend  the  equitable  lien.  Judge 
Cabell  also,  in  the  same  case,  strongly  re- 
marks on  this  secret  and  invisible  lien,  and 
obviously  inclines  to  avoid  extending  the 
doctrine  beyond  its  present  limits.  In 
these  opinions  I  fully  concurred,  although 
I  placed  the  case  on  other  grounds ;  and  I 
now  beg  leave  to  say,  that  unless  restricted 


at  least    within   its   present  limits,  no  doc- 
trine would  be   more   pregnant   with 

528  mischief.     *The  laws  have  wisely  re- 
quired conveyances  and  incumbrances 

to  be  placed  upon  record,  to  which  purchas- 
ers may  resort  for  their  security  and  protec- 
tion. It  would  be  well  if  vendors  who  look 
for  their  security  to  the  land,  would,  by 
express  recorded  liens,  put  others  on  their 
guard  and  protect  themselves  from  injury. 
If  this  were  done,  innumerable  perjuries 
would  be  prevented  ;  and  while  the  seller 
would  be  saved  from  loss,  the  buyer  would 
be  protected  from  imposition.  Whereas,  by 
the  recognition  of  this  doctrine  of  ec|uitable 
lien,  it  is  much  to  be  feared  that  in  des- 
perate cases  a  claim  to  charge  th^  real 
subject  is  often  sustained  by  the  vilest  sub- 
ornation and  resisted  by  the  most  reckless 
perjury.  While,  therefore,  we  shall  follow 
the  track  of  our  predecessors  on  this  sub- 
ject, until  the  legislature  shall  otherwise 
provide,  I  cordially  agree  that  we  should 
not  extend  the  doctrine  one  jot  beyond  its 
present  limits. 

The  question,  then,  suggested  by  the 
present  case  is,  whether  the  doctrine  of  the 
vendor's  equitable  lien  ever  has  l>een  ex- 
tended so  far  as  to  make  it  a  security  for 
independent  covenants,  sounding  in  dam- 
ages, and  extending  through  the  Indefinite 
period  of  a  life  or  lives  in  being,  or  even 
for  generations  afterwards.  This  is  in 
effect  the  question  here ;  for  it  would  be 
impossible  to  discriminate  from  this  provi- 
sion, one  which  should  provide  for  the 
maintenance  and  support  of  the  grandchil- 
dren or  more  remote  descendants  of  the 
vendor.  Sup^se  the  contract  then  reduced 
to  the  forms  of  a  covenant.  If  broken,  no 
specific  sum  is  due,  but  the  amount  of  dam- 
ages must  be  assessed  by  a  jury.  Can  it 
enter  into  the  conception  of  any  judicial 
•mind,  that  these  indefinite  damages, — de- 
pending on  matter  in  pais,  both  as  to  the 
fact  of  a  breach  of  the  covenant  and  the 
extent  of  the  wrong  done, — can  constitute 
a  fair  subject  of  lien  upon  land  sold? 
Whether,  in  case  of  a  sale,  the  duty  of  ful- 
filling the  covenant  is  to  be  performed  by 
the    purchaser,    or  he  is  to  be  merely 

529  responsible    ''^for  Catron's  failure   to 
perform,    the   obligation    is  one  with 

the  incumbrance  of  which  no  person  would 
be  willing  to  purchase,  and  until  the  deaths 
of  Brawley  and  his  daughters,  Catron  would 
therefore  be  deprived  of  that  most  valuable 
incident  of  dominion  o^er  his  property, 
which  consists  in  the  power  of  disposition. 
For  this  onerous  contract  is  to  continue 
during  the  life  of  Brawley,  though  he  may 
live  to  an  advanced  age,  and  during  the 
celibacy  of  his  daughters,  who  may  never 
marry.  Such  an  incumbrance  would  render 
the  land  unalienable,  and  thus  frustrate 
that  wise  policy  of  our  law  which  has  re- 
moved, as  far  as  possible,  all  trammels  from 
alienation.  For  who  would  buy  this  estate 
from  Catron,  clogged  with  the  support  of  a 
decrepit  old  man  and  two  maiden  daugh- 
ters, alien  to  their  family  and  concerns, 
and  intruded  into  their  household,  ''with 
the  privilege  of  a  room  to  themselves,  and 
the  free  privilege  of  the  smoke  house,  the 
meal  tub  and  the  stable,"  as  the  witness 
has  expressed  it?    Or    who    would    buy  an 
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estate  which  is  bound  for  three  lives  for 
the  faithful  performance,  by  the  vendor, 
of  such  a  contract  as  this?  Such  a  lien 
would  be  an  interdict  upon  a  sale,  and  can- 
not be  supposed  to  have  been  contemplated 
by  the  parties;  and  this,  it  is  said,  is  the 
test  of  its  existence.  1  Mason  212,  4  Wheat. 
292,  cited  by  judge  Carr  in  3  Leigh  600. 

There  are  a  few  cases  in  the  english 
books,  which  are  much  less  strong  than 
this,  where  the  courts  have  declared  the 
lien  to  have  no  existence.  In  Winter  v. 
Lord  Anson,  1  Simons  &  Stuart  434,  1 
Cond.  Eng.  Ch.  Rep.  221,  the  contract  of 
sale  provided  for  the  security  of  the  pur- 
chase money,  by  a  bond  to  remain  at  inter- 
est during  the  vendor's  life.  The  vice 
chancellor  at  irrst  decided  that  there  was  a 
lien,  but  afterwards  set  aside  that  order, 
and  held  the  lien  not  to  exist.  The  chan- 
cellor reversed  the  latter  decision  (3  Russell 
488,)  and  there  was  an  appeal,  which 

530  was  withdrawn.     2  Sugden  *on  Vend- 
ors 58.     This  case,  though  decided  in 

favour  of  the  lien,  on  the  ground  **that 
what  was  called  an  annuity  was  in  fact 
nothing  more  than  the '  interest  of  so  much 
of  the  purchase  money  as  remained  unpaid," 
was  much  doubted;  and  yet  how  much 
stronger  against  the  lien  is  the  case  at  bar. 
There  the  amount  of  the  lien  was  a  sura 
certain:  here  it  is  uncertain  and  fluctuate 
ing,  depending  on  the  performance  of  the 
contract.  There  it  might  be  removed  by 
paying  ofF  the  purchase  money :  here  noth- 
ing but  three  deaths  can  remove  it.  There 
money  was  to  be  paid :  here  three  pension- 
ers are  to  be  fixed  for  life  upon  the  pur- 
chaser. Indeed  it  might  perhaps  perplex 
a  casuist  to  say  whether  this  unpleasant 
burden  would  fall  upon  the  purchaser  him- 
self, or  whether  he  would  only  be  responsi- 
ble to  pay  in  default  of  Catron's  faithful 
discharge  of  his  contract.  Either  way,  it 
would  impose  unreasonably  on  the  pur- 
chaser. 

The  next  case  I  shall  mention  is  Clarke 
V.  Royle,  3  Simons  499.  There  the  estate 
was  conveyed  in  consideration  of  the  pur- 
chaser's covenant  to  pay  an  annuity  to  the 
seller  for  life,  and  ;f3000.  in  case  he  mar- 
ried, to  such  persons  as  he  should  think  fit. 
Here,  though  the  annuity  was  certain,  it 
was  decided  that  the  seller  had  no  lien  for 
it,  or  for  the  ;^3000.  which  was  contin- 
gent. 

In  this  case,  too,  the  vice  chancellor  con- 
sidered the  case  of  TardifF  v.  Scrughan,  1 
Bro.  C.  C.  423,  as  overruled  by  lord  Bldon 
in  Mackreth  v.  Symmons,  15  ves.  352,  as 
it  certainly  was.  That  case,  which  was 
cited  in  Blackburn  v.  Gregson,  1  Bro.  C. 
C.  423,  was  thus.  Hewitson  and  wife  con- 
veyed an  estate  to  their  two  daughters,  for 
an  annuity  of  ;^20.  per  annum,  and  pay- 
ment of  Hewitson's  debts.  The  daughters 
gave  their  bond  in  the  penalty  of  ;^500.  for 
payment'of  the  annuity.  The  annuity  was 
for  some  years  regularly  paid ;  but  one  of 
the  daughters  dying,  her  husband  refused 
to  pay  more.     Lord  Camden  held  that 

531  there  was  a  lien  for  *the  annuity; 
but  lord  Kldon  disapi;  roved  the  deci- 
sion. That  of  lord  Camden  was  at  an  early 
day  (in  1769) ;  that  of  lord  Eldon,  when  the 
doctrine  had  become  well  settled  by  repeated 


adjudications.  Now  this  case  was  less 
strong  against  the  lien  than  ours,  since  it 
was  a  certain  fixed  money  charge,  instead 
of  being  either  a  fluctuating  and  uncertain 
demand,  or  a  disagreeable  and  intolerable 
burden. 

Upon  the  whole,  then,  without  consider- 
ing any  other  point,  I  am  of  opinion  to 
affirm  the  decree. 

The  other  judges  concurred.  Decree 
affirmed. 

532  *Maggort  v.  Hansbarger. 

July.  1887.  Lewisburg". 
(Absent  Cabell.  J.) 

Pleading  and  Practice- 5peciftl  Pleaa— Allowance  of— 
Presumption  In  Appellate  Court.*— A  special  plea  Is 
offered,  and  the  plaintiff  objects  to  its  beingr  filed, 
but  tbe  firroand  of  his  objection  does  not  appear. 
The  record  only  shews  that  the  special  plea  wa** 
filed  a  year  after  the  sreneral  issue  had  been 
pleaded.  An  appellate  court  cannot  say  that  the 
plea  was  Improperly  received. 

Same— Same-Matter  Provable  under  Oeneral  Issue— 
natter  Ex  Post  Facto. +— A  defendant  is  not  inhib- 
ited from  pleadini?  specially  what  he  miffht  firive 
in  evidence  under  the  creneral  issue,  unless  the 
matter  pleaded  amounts  to  the  general  Issue,  that 
is  to  say,  denies  the  allefiratlons  which  the  plaintiff 
is  bound  to  prove.  Where  the  cause  of  action  is 
avoided  by  matter  ex  post  facto,  such  matter  may 
always  be  specially  pleaded,  whether  it  could  be 
iriven  in  evidence  under  the  general  issue  or  not. 

Same-  Demurrer  to  Plea  In  Bar— Demurrer  Overruled 
—Jodflrnient.t- Where  a  plea  in  bar  Is  to  the  whole 
declaration,  and  upon  a  demurrer  tbe  court  Is  of 
opinion  that  the  plea  is  sufficient,  unless  the  plain- 
tiff move  for  leave  to  withdraw  his  demurrer  and 
reply,  the  demurrer  will  be  overruled,  and  final 
Judgment  entered  for  the  defendant. 

Landlord  and  Tenant— Lease— Interpretation— Rebulld- 
lng.§-A  lease  is  made  of  a  lot  of  land  with  all  the 
appurtenances  thereunto  belonging,  for  four 
years,  and  the  defendant  agrees  to  pay  the  plain- 
tiff 22  dollars  a  year,  and  at  the  expiration  of  the 
four  years,  to  return  the  property  to  the  plaintiff 
with  all  or  its  appurtenances.  On  the  premises 
there  were,  at  the  time  of  the  lease,  a  grist  mill 
and  carding  machine,  which  during  the  term 
were  consumed  by  fire,  either  accidentally,  or  by 
some  unknown  incendiary.  Hkld.  the  contract, 
according  to  its  fair  meaning,  could  not  be  consid- 
ered as  binding  the  tenant  to  rebuild. 

Assumpsit  in  the  circuit  court  of  Rock- 
ingham, by  John  Maggort  against  Emanuel 
Hansbarger.  The  declaration  contained  four 
counts.  The  first,  third  and  fourth  set  forth 
the  contract  alike.  It  was  alleged  in  each 
of  these  counts,  that  on  the  20th  of  Feb- 
ruary 1830,  by  a  written  contract  not  under 
seal,  the  plaintiff  leased  to  the  defendant  a 
lot  or  parcel  of  land  on  Shenandoah  river 
in  the  county  of  Rockingham,  with  all  the 
appurtenances    thereunto    belonging, 

533  and  granted  to  the  defendant  the  *full 
and    entire   possession  of  the  said  lot 

with  alt  the  houses  and  machinery  belong- 
ing thereto  (the  machinery  consisting  of  a 
grist  mill,  a  saw  mill   and  a    carding    ma- 


*Presumptlons  on  Appeal.— See  monographic  nof^ 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc  .  Co.,  1  Rob.  263. 

tPleadins  and  Practice -Special  Pleas-  Matter  Prov 
able  under  General  Issue— Matter  Ex  Post  Facto. -On 
this  point,  the  principal  case  was  cited  with  ap- 
proval in  C.  &  O.  R.  Co.  V.  Rison.  99  Va.  83.  37  S.  E. 
Rep.  820. 

The  principal  case  was  also  cited  in  Harris  v. 
Lewis.  5  W.  Va.  577. 

tSame- Demurrer  to  Plea  In  Bar-  Demurrer  Over- 
ruled— Judgment.— See.  citing  principal  case  with 
approval,  on  this  subject.  C.  &  O.  R.  Co.  v.  Bank.  9*2 
Va  498.  23  S.  E  Rep  936.    See  also.  1  Va.  Law  Reg.  309. 

See  generally,  monographic  note  on  "Demurrers'* 
appended  to  Com.  v.  Jackson.  2  Va.  Cas.  601. 

^Landlord  and  Tenant— Leases.— On  this  subject,  see 
monographic  no^tf  on  "Landlord  and  Tenant"  ap- 
pended to  Mason  v.  Moyers.  2  Rob.  606. 
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chine,  and  their  appurtenances)  and  the 
use  and  profit  arising  therefrom,  for  the 
term  of  four  years;  that  it  was  agreed 
the  defendant  should  have  the  privilege  of 
building  and  malting  any  .  improvements 
which  should  be  necessary  to  keep  the  ma- 
chinery in  operation,  and  any  other  im- 
provements that  he  might  deem  necessary 
to  enhance  the  value  of  the  lot ;  and  that 
the  defendant,  in  consideration  of  the 
premises,  agreed  to  pay  the  plaintiff  22  dol- 
lars a  year  for  each  ot  the  four  years,  and 
further  agreed,  at  the  expiration  of  the  four 
years,  to  return  the  said  property  to  the 
plain ti if  with  all  of  its  appurtenances,  the 
plaintiff  first  paying  the  defendant  for  all 
the  improvements  which  he  might  have 
made  on  the  premises  during  the  term,  ex- 
cept for  repairs  made  to  the  saw  mill,  grist 
mill  and  carding  machine,  for  which  last 
mentioned  repairs  the  plaintiff  should  not 
be  bound  to  pay.  The  first  count  alleged, 
as  breaches  of  the  contract,  that  the  de- 
fendant had  not  paid  to  the  plaintiff  the 
sum  of  22  dollars  a  year  for  the  four  years, 
and  had  not  returned  to  the  plaintiff  the 
said  property  with  all  its  appurtenances, 
but  had  failed  to  do  so  in  this,  that  he  had 
not  returned  to  the  plaintiff-  the  lot  or  par- 
cel of  land  with  the  said  grist  mill  and 
carding  machine  thereon,  and  their  appur- 
tenances, and  had  not  returned  the  said  lot 
or  parcel  of  land  to  the  plaintiff  with  any 
other  grist  mill  or  carding  machine.  The 
third  count  stated  the  breaches  like  the  first ; 
but  after  setting  forth  the  contract,  and  be- 
fore stating  the  breaches,  contained  an  aver- 
ment that  there  were  no  improvements 
made  by  the  defendant  on  the  premises 
during  the  term,  for  which  the  plaintiff  by 
his  contract  was  bound  to  pay  any  thing  to 
the  defendant.  The  fourth  count  averred 
that  after  the  expiration  of  the  four  years, 
the  plaintiff  would  have  paid  the  defendant 

for  all  the  improvements  which  he 
534      *had  made  on  the  premises  during  the 

term,  and  for  which  the  defendant  by 
his  contract  was  entitled  to  receive  any 
thing,  but  that  the  said  defendant,  after 
the  expiration  of  the  four  years,  discharged 
the  plaintiff  from  paying  for  the  same. 
The  breaches  were  then  stated  as  in  the 
first  count. 

The  second  count  did  not  state  the  con- 
tract to  be  in  writing,  but  in  other  respects 
set  forth  the  contract  like  the  first,  as  far 
as  the  statement  that'  the  defendant  had 
agreed  to  pay  the  plaintiff  22  dollars  a  year 
for  each  of  the  four  years;  and  then,  after 
so  stating  the  agreement  to  pay  the  22  dol- 
lars, it  alleged  that  it  was  agreed  that  the 
defendant  should  not  charge  the  plaintiff 
any  interest,  for  the  said  four  years,  on  the 
sum  of  800  dollars,  which  was  then  due  and 
owing  by  the  plaintiff  to  the  defendant,  and 
for  the  securing  of  which  the  plaintiff  had 
before  that  time  executed,  for  the  benefit 
of  the  defendant,  a  deed  of  trust  upon  the 
said  lot  with  its  appurtenances,  and  that 
the  defendant,  during  the  four  years,  should 
not  exact,  demand  or  receive  of  the  plain- 
tiff the  said  800  dollars  or  any  part  thereof. 
The  agreement  to  return  the  property  with 
its  appurtenances  was  stated  as  In  the  first 
count;  and  it   was   averred    to    have    been 


agreed  that  the  contract  should  by  no  means 
affect  the  said  deed  of  trust  which  the  de- 
fendant then  held  upon  the  property,  in 
any  shape  or  form,  except  that  the  defend- 
ant should  not  enforce  the  deed  of  trust 
until  the  expiration  of  the  lease.  The 
breaches  alleged  were,  that  the  defendant 
had  not  paid  the  plaintiff  the  sum  of  22  dol- 
lars a  year  for  each  of  the  four  years;  that 
the  said  defendant  did,  during  the  four 
years,  demand  and  receive  of  the  plaintiff 
the  said  800  dollars,  and  by  so  doing  charged 
the  plaintiff  interest  on  that  sum,  after  the 

day  of ,  until  the   expiration    of 

the  four  years,  by   reason   whereof  the  de- 
fendant became  liable  to   pay  the  plaintiff 
the  amount  of  the  said  interest,  upon    the 
expiration  of  the  four  years ;  that  the 

535  ^defendant  nevertheless  had  not  paid 
the  said  interest;  and  that  the  de- 
fendant had  not  returned  to  the  plaintiff 
the  said  property  with  all  of  -  its  appurte- 
nances, but  had  failed  to  do  so,  in  the 
manner  mentioned  in  the  first  count. 

The  declaration  having  been  filed  at  Sep- 
tember rules  1834,  the  common  order  stood 
confirmed  at  the  October  rules;  and  the 
term  of  the  court  being  in  the  same  month, 
the  defendant  at  that  term  pleaded  the  gen- 
eral issue.  At  October  term  1835,  the  de- 
fendant filed  a  general  demurrer  to  the 
whole  declaration,  and  a  general  demurrer 
also  to  each  count  thereof,  in  which  de- 
murrers the  plaintiff  joined.  The  defend- 
ant also  tendered  two  special  pleas,  which 
were  objected  to  by  the  plaintiff's  counsel ; 
but  the  court  overruled  the  objection,  and 
allowed  them  to  be  filed.  By  one,  the  de- 
fendant pleaded  that  after  the  several  sums 
of  22  dollars  fell  due,  and  before  the  insti- 
tution of  this  suit,  he  paid  the  same  to  the 
plaintiff.  In  the  same  plea  he  averred  that 
the  several  written  contracts  mentioned  in 
the  different  counts  of  the  declaration  were 
one  and  the  same  contract,  and  the  several 
lota  or  parcels  of  land  mentioned  in  the 
different  counts  were  one  and  the  same  lot 
or  parcel  of  land ;  and  he  pleaded  that  he 
did,  at  the  expiration  of  the  four  years,  re- 
turn to  the  plaintiff  the  said  lot  or  parcel  of 
land  with  the  appurtenances,  except  the 
grist  mill,  saw  mill  and  carding  machine, 
which,  during  the  term,  were  accidentally 
consumed  by  fire.  The  plea  contained  a 
further  averment  that  the  sum  of  800  dol- 
lars mentioned  in  the  declaration  was  volun- 
tarily paid  by  the  plaintiff.  The  other 
special  plea  was  like  the  first,  except  that 
in  lieu  of  the  words  *' accidentally  consumed 
by  fire,**  were  inserted  these  words,  **by 
some  incendiary  unknown  to  the  defendant, 
destroyed  and  consumed  by  means  of  fire.'* 
To  each  of  these  special  pleas  the  plaintiff 
demurred  generally,  and  the  defendant 
joined  in  the  demurrers. 

536  *Upon  argument  of  the  demurrers, 
the  circuit  court  overruled  the  de- 
murrers to  the  declaration  and  to  the  several 
counts  thereof;  but  it  overruled  also  the 
plaintiff's  demurrers  to  the  defendant's 
special  pleas,  being  of  opinion  that  those 
pleas  were  sufficient  to  bar  the  plaintiff 
from  maintaining  his  action.  Final  Judg- 
ment was  thereupon  entered,  that  the  plain- 
tiff take  nothing  by  his  bill,  and   that    the 
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defendant  recover  against  him  his  costs. 
To  this  judgment  a  supersedeas  was  al- 
lowed. 

Peyton,  for  plaintiff  in  error. 

Baldwin,  for  defendant  in  error. 

PARKER»  J.  I  shall  first  consider  the 
last  question  raised  in  this  case,  berause  it 
goes  to  the  foundation  of  the  action,  and 
is  one  of  some  interest. 

The  plaintiff  in  the  court  below  alleges 
that  he  leased  to  the  defendant  a  certain 
lot  or  parcel  of  land  with  all  the  appurte- 
nances thereto  belonging,  consisting  of  a 
grist  mill,  a  saw  mill  and  a  carding  ma- 
chine, with  their  appurtenances,  for  the 
term  of  four  years;  that  the  defendant 
should  have  the  privilege  of  building  or 
making  any  improvements  necessary  to 
keep  the  said  machinery  in  operation ;  that 
in  consideration  thereof  he  had  agreed  to 
pay  a  certain  rent,  and  at  the  expiration  of 
the  term,  *'to  return  the  said  property  with 
all  its  appurtenances."  The  grist  mill, 
saw  mill  and  carding  machine  were  con- 
sumed (accidentally  or  by  some  unknown 
incendiary)  by  fire;  and  the  question  is 
whether,  under  the  terms  of  this  agreement, 
the  defendant  was  bound  to  rebuild  the 
premises,  and  return  them  as  he  received 
them.  There  is  no  covenant  to  repair,  or 
to  deliver  the  demised  premises  in  ijood 
order,  or  in  the  same  order  as  he  received 
them ;  but  simply  a  covenant  or  agreement 
to  return  the  property  with  its  appurte- 
nances. It  is  therefore  distinguishable 
from  Ross  v.  Overton,  3  Call  309;  S.  C,  2 
Hen.  &  Munf.  408;  Bullock  v.  Dom- 
537  mitt,  6  *T.  R.  650 ;  Brecknock  Naviga- 
tion Company  v.  Pritchard,  Id.  750; 
Digby  V.  Atkinson,  4  Camp.  275;  Phillips 
V.  Stevens,  16  Mass.  Rep.  238;  Earl  of 
Chesterfield  v.  Duke  of  Bolton,  Com.  Rep. 
627,  and  from  every  other  case  that  has  been 
or  can  be  cited.  In  all  of  them,  there  were 
express  covenants  to  keep  in  repair  during 
the  term,  or  to  deliver  the  property  at  the 
expiration  thereof  in  good  order  or  good 
tenantable  repair,  and  not  merely  to  deliver 
it  with  its  appurtenances:  and  even  where 
there  w<^re  such  express  covenants  to  repair, 
it  has  seemed  to  some  a  strained  and  doubt- 
ful construction  to  extend  them  to  the  case 
of  rebuilding.  Ross  v.  Overton  was  con- 
sidered at  the  time  a  doubtful  case,  although 
Ross  had  expressly  covenanted  to  deliver 
the  mill  and  other  improvements  **at  the 
expiration  of  the  said  term  of  seven  years, 
in  proper  tenantable  repair."  And  in  Pol- 
lard V.  Shaaffer,  1  Dallas  210,  it  was  held 
by  M*Kean«  C.  J.,  delivering  a  learned  and 
able  opinion  of  the  supreme  court  of  Penn- 
sylvania (which  I  do  not  mean,  however, 
to  be  understood  as  approving  or  disapprov- 
ing) that  a  covenant  to  repair,  and  to  de- 
liver the  premises  in  good  order  and  repair, 
did  not  bind  the  tenant  to  repair  the  prem- 
ises, which  had  been  wasted  and  destroyed 
by  the  british  troops. 

There  are  strong  considerations  that 
would  render  me  averse  to  extending  the 
doctrine  of  the  tenant's  liability  in  any  de- 
gree beyond  the  decided  cases.  Such  a 
risque  is  scarcely  ever  contemplated  by 
either  party,  and  the  tenant  receives  no  pre- 
mium for  the  insurance.  Were  he  asked,  at 
the  time  of  making  a  contract  and  giving  a 


fair  rent  for  the  property,  **do  you  mean, 
if  it  is  destroyed  by  fire  or  tempest,  to  re- 
build or  repair  it?"  he  would  be  startled  at 
the  bare  question :  and  the  landlord  him- 
self, to  the  same  enqtiiry,  woulc^  unques- 
tionably answer  that  he  expected  nothing 
so  unreasonable.  To  bind  him  to  some- 
thing so  unequal,  and  so  contrary  to  the 
obligations  imposed  upon  him  by  the 

538  common    law,    I  ^think   his  covenant 
ought  to  be  special   and  express,  and 

so  clear  as  to  leave  no  doubt  that  he  in- 
tended to  take  this  duty  or  charge  upon 
himself.  Nothing  should  be  left  to  vague 
inferences  or  doubtful  construction. 

Taking  these  principles  as  our  guide 
(which  might  be  sustained  by  many  au- 
thorities, if  any  thing  so  reasonable  re- 
quired to  be  thus  sustained)  let  us  look  at 
this  agreement,  as  the  plaintiff  himself 
states  it. 

The  tenant  was  not  bound  at  any  time  to 
repair,  although  he  had  the  privilege,  at 
his  own  costs  and  charges,  of  building  or 
making  any  improvements  to  keep  the  ma- 
chinery in  operation ;  and  at  the  end  of  the 
term,  he  was  to  return  the  property  with  all 
its  appurtenances.  Is  this  any  thing  more 
than  the  usual  covenant  to  be  found  in 
leases,  to  provide  against  the  tenant's  hold- 
ing over?  If  the  agreement  was  simply  to 
return  the  property,  there  could  be  no  doubt 
about  its  meaning;  but  some  difficulty 
seems  to  be  produced  by  the  expression 
**with  all  its  appurtenances."  These  I  re- 
gard as  mere  words  of  form,  generally  used 
in  all  conveyances  of  land  and  in  covenants 
relating  to  land,  but  importing  no  more 
than  what  the  law  would  imply,  to  wit, 
that  the  lot,  and  every  thing  belonging  to 
it,  should,  at  the  end  of  the  term,  be  re- 
turned. It  is  plain  to  my  mind  that  the 
parties  did  not,  by  the  use  of  these  words, 
intend  to  create  a  duty  or  charge  of  this 
onerous  nature.  It  would  be  a  strained 
construction  to  give  them  that  meaning, 
when  they  admit  another  obvious  interpre- 
tation, consonant  to  common  usage.  The 
lot  and  all  its  appurtenances,  on  the  day 
limited  for  the  surrender,  are  to  be  re- 
turned ;  but  as  to  losses  by  fire  ur  other  ac- 
cident, the  burthen  of  them  must  be  borne 
by  him  who  has  in  clear  and  express  terms 
contracted  to  bear  them,  or  by  him  on 
whom  the  law  imposes  the  obligation.  In 
Harris  v.  Nicholas,  5  Munf.  483,  the  cove- 
nant was  to  return  the  slave  well  clothed  on 
the   25th    of   December:    and    if   the 

539  mere  words  had  been  regarded,  *with- 
out    looking    to    the   intention  of  the 

parties,  the  defendant  was  bound  to  return 
him  at  all  events,  or  pay  his  value.  But 
the  court  said,  that  if  the  covenant  stated 
in  the  declaration  could  be  considered  a 
covenant  to  return  the  negro  in  question, 
it  ought  not  to  be  considered  as  a  covenant 
to  insure  such  return,  in  the  event  which 
had  happened ;  especially  under  the  usage 
and  understanding  of  this  country  in  rela- 
tion to  the  subject.  So  here,  if  the  agree- 
ment is  one  to  return  the  lot  and  all  its 
appurtenances  at  any  time  existing,  it  ought 
not  to  be  considered,  under  the  usage  and 
understanding  of  the  country,  as  a  contract 
of  insurance,  for  which  no  premium  or  con- 
sideration has  been  paid.    What  the  parties 
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looked  to  was  the  return,  in  opposition  to 
holding  over, — not  to  the  hazards  of  fire  or 
other  casualty.  I  am  therefore  of  opinion 
that  the  demurrers  to  the  pleas  ought  not 
to  have  been  sustained  on  this  ground. 

The  other  questions,  which  relate  princi- 
pally to  the  forms  of  pleading  or  to  rules  of 
practice,  may  be  dispatched  in  fewer  words. 

The  first  objection  is  that  the  court  ought 
not  to  have  received  the  pleas  at  the  time 
they  were  offered ;  first,  because  it  was  after 
the  issue  had  been  made  up  on  the  plea  of 
non  assumpsit;  and  secondly,  because  the 
matters  alleged  in  them  might  have  been 
given  in  evidence  under  the  general  issue. 
No  exception  to  the  court's  opinion  is 
taken,  so  as  to  enable  us  to  judge  whether 
it  exercised  the  sound  discretion  which  it 
undoubtedly  possesses,  to  admit  or  reject  a 
special  plea  at  any  time  before  trial. 

This  court  is  bound  to  presume  that  the 
circumstances  appearing  to  the  court  below, 
justified  its  admission  of  the  pleas,  unless 
the  contrary  is  shewn.  As  to  the  other  ob- 
jection, I  know  of  no  rule  which  inhibits 
the  party  from  pleading  specially  what  he 
might  give  in  evidence  under  the  general 
issue,      unless     the    matter    pleaded 

540  ^amounts  to  the  general  issue,  that  is 
to  say,  denies  the   allegations   which 

the  plaintiff  is  bound  to  prove.  But  where 
the  cause  of  action  is  avoided  by  matter  ex 
post  facto,  it  may  always  be  specially 
pleaded,  whether  it  could  be  given  in  evi- 
dence under  the  general  issue  or  not.  Thus 
in  an  action  of  debt,  the  defendant  may 
plead  infancy  and  other  matters  specially, 
as  well  as  nil  debet;  and  in  assumpsit,  may 
plead  infancy,  lunacy  or  coverture  when 
the  contract  was  made,  or  illegality  of  con- 
sideration, as  usury  or  gaming,  or  that  the 
contract  was  not  in  writing,  and  so  void 
by  the  statute  of  frauds;  although  all  these 
defences  might  be  made  under  the  general 
issue.     1  Chitty's Pleading  557,  558,  559. 

It  is  next  objected  that  the  pleas  embrace 
several  distinct  and  substantive  facts;  but 
as  they  make  but  one  defence,  and  answer 
the  whole  declaration,  it  is  enough:  and 
besides,  the  irregularity  could  only  be  taken 
advantage  of  by  special  demurrer.  They 
profess  to  set  up  a  defence  to  all  the  writ- 
ten contracts  stated  in  the  several  counts, 
averring  the  several  written  contracts  to  be 
the  same ;  whereas,  it  is  said,  the  contract 
set  out  in  the  second  count  is  not  declared 
on  as  a  contract  in  writing.  By  intend- 
ment of  law,  the  contract,  being  for  a  lease 
for  four  years,  was  a  written  one,  and  the 
defendant  might  treat  it  as  such ;  and  it 
was  for  the  benefit  of  the  lessor  that  he 
should  so  treat  it.  Uut  in  any  event,  this 
form  of  pleading  contained  no  substantial 
defect,  either  in  alleging  the  contracts  to 
be  the  same,  or  that  they  were  in  writing; 
and  it  would  only  be  objectionable  on 
special  demurrer.  1  Chitty's  Pleading  587 ; 
3  Id.  1104,  in  notis.  The  pleas  answer  all 
the  matter  stated  in  the  second  count,  and 
all  and  something  more  than  the  matters 
contained  in  the  other  counts.  They  are  to 
be  taken  distributively,  as  pleas  to  each 
count;  and  in  respect  to  the  first,  third  and 
fourth  counts,  they  contain  matter  which 
is  mere  surplusage. 

541  *  Again,  it  is  said  the   pleas  do  not 


aver  the  payment  of  the  rent  and  in- 
terest, but  simply  of  the  rent  itself.  The 
declaration  avers  the  nonpayment  of  the  22 
dollars  a  year  for  four  years,  and  the  de- 
fendant says  he  paid  it.  If  the  declaration 
claims  interest  by  this  general  averment, 
the  defendant  says  he  has  paid  interest,  for 
he  uses  the  same  general  terms;  and  this 
is  sufficient,  without  considering  the  effect 
of  the  act  of  assembly  which  declares  that 
interest  shall  hereafter  be  allowed  on  rent 
in  arrear. 

As  to  the  lessor's  payment  of  the  800  dol- 
lars he  was  allowed  to  retain  without  in- 
terest until  the  end  of  the  term,  as  a  part 
of  the  consideration  of  the  lease,  it  being 
a  voluntary  payment,  I  do  not  see  how  the 
defendant  was  bound,  either  in  law  or 
morals,  to  constitute  himself  a  borrower, 
and  pay  interest  for  the  loan.  If  he  had 
subsequently  expressly  promised  to  pay  thi» 
interest,  as  Willing  did  the  released  debt, 
in  the  case  of  Willing  v.  Peters,  12  Serg. 
&  Rawle  177,  the  previous  contract  to  suffer 
the  principal  sum  to  remain  in  the  lessor's 
hands  without  interest,  as  a  part  of  the 
rent,  might  have  been  a  sufficient  consider- 
ation, and  have  made  the  promise  binding: 
but  on  that  point  it  is  not  necessary  to  ex- 
press an  opinion.  Besides,  the  breach  al- 
leged in  the  declaration  is  for  demanding 
and  receiving  the  800  dollars,  which  the 
plaintiff  says  was  in  effect  charging  him 
with  interest :  to  which  the  allegation  of  a 
voluntary  payment  seems  to  be  a  sufficient 
answer. 

The  remaining  objection  is  that  the  court, 
upon  overruling  the  demurrers,  ought  not 
to  have  given  a  peremptory  judgment. 
The  plaintiff  did  ndt  ask  for  permission  to 
withdraw  his  demurrers. .  He  chose  to  abide 
by  them;  and  the  pleas  offering  a  sub- 
stantial defence,  the  court  had  no  other 
alternative  than  to  give  judgment  for  the 
defendant.     Stephen  on  Pleading  176,  177. 

For  these  reasons,  I  am  for  affirming  the 
judgment. 

The  other  judges  concurring,  judgment 
affirmed. 

542  ♦M'Nuttv.  Young. 

July.  1887,  Lewisburff. 

Slaader*— MItiffstlofi  of  Damafes— Evidence— Oeneral 
Bed  Character  of  Plaintiff. t— Id  case  for  slander  in 
charffingr  the  plaintiff  with  perjury,  the  pleas  were 
not  ffuilty  and  justification.    At  the  trial,  the  de- 


*5iander.— See  crenerally.  monographic  noU  on 
"Libel  and  Slander"  appended  to  Bourland  v.  Eid- 
son,  8  Gratt.  27. 

tSame— Mitigation  of  Danaffea— Evidence— General 
Bad  Character  of  Plaintiff.— Where  the  defamatory 
words,  for  which  an  action  of  slander  is  brought, 
import  a  direct  attack  upon  moral  character,  evi- 
dence of  the  general  bad  character  of  the  plaintiff 
should  be  admitted  in  mitigation  of  the  damae^es. 
Lincoln  V.  Chrisman.  10  Leigh  342.  S4S,  344.  Judge 
Parker,  who  delivered  the  opinion  of  the  court 
on  this  point,  basing  his  opinion  on  the  decision  in 
the  principal  ca^e.  said  that,  while  the  precise  point 
decided  in  the  principal  case  was  that  evidence  of 
the  general  character  of  the  plaintiff  in  relation  to 
the  charge  stated  in  the  declaration  ought  to  be 
admitted  In  mitigation  of  damages,  yet  the  reason- 
ing of  the  judges,  for  coming  to  that  conclusion, 
fully  justifies  the  reception  of  the  plaintiff's  general 
bad  character  at  large. 

And  in  Adams  v.  Lawson,  17  Oratt.  850.  260.  the 
principal  case  was  cited  as  holding  that  the  defend- 
ant, in  an  action  of  slander,  is  entitled,  in  mitiga- 
tion of  damages,  to  give  evidence  of  the  general 
bad  character  of  the  plaintiff  in  reference  to  the 
subject-matter  of  the  slander:  but.  it  is  said,  that 
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fendant.  In  mltifiratlon  of  damages,  offered  evi- 
dence of  the  general  bad  character  of  the  plaintiff 
for  veracity  when  on  oath.  Held,  the  evidence 
ought  to  have  been  received. 

Case,  in  the  circuit  court  of  Fayette,  by 
Joseph  Young  against  Joseph  M*Nutt,  for 
slander  in  charging  the  plaintiff  with  per- 
jury. Issues  were  joined  on  the  plea  of  not 
guilty  and  a  special  plea  of  justification. 
At  the  trial,  the  plaintiff  offered  evidence 
to  prove  that  the  defendant  had,  at  various 
times,  declared  that  the  plaintiff  had  sworn 
to  a  lie,  in  the  case  described  in  the  decla- 
ration ;  and  there  rested  his  cause.  The 
defendant  thereupon,  for  the  purpose  of  re- 
ducing the  damages  to  which  the  plaintiff 
might  be  entitled,  offered  evidence  to  shew 
that  the  general  character  of  the  plaintiff 
for  veracity  upon  oath  was  bad,  and  that 
he  was  generally  reputed  by  his  neigh- 
bours, and  those  who  knew  him,  as  a  per- 
son not  to  be  relied  on,  though  on  oath. 
But  the  court  being  of  opinion  that  the 
evidence  was  improper,  refused  to  admit  it, 
either  in  mitigation  of  damages,  or  for  any 
other  purpose;  to  which  opinion  the  de- 
fendant excepted.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and  assessed  his 
damages  to  500 dollars.  A  motion  was  then 
made  by  the  defendant  for  a  new  trial, 
upon  the  ground  of  excessive  damages;  but 
the  plaintiff  in  open  court  releasing  350 
dollars,  part  of  the  damages,  the  court 
overruled  the  motion,  and  rendered  judg- 
ment for  the  residue  of  the  damages,  and 
costs.  To  this  judgment  M'Nutt  obtained 
a  supersedeas. 

B.  H.  Smith,  for  the  plaintiff  in  error. 
The  question  presented  is  this:  whether 
a  man  of  bad  character  with 
543  *regard  to  the  specific  matter  where- 
with he  is  charged,  and  for  which  he 
seeks  redress,  is  entitled  to  the  same 
measure  of  damages  with  a  person  of  pure 
and  unsullied  reputation?  The  evidence 
offered  does  not  establish  the  truth  of  the 
words  spoken,  nor  was  it  intended  to  do 
so.  The  particular  words  spoken  may  be 
false,  and  yet,  the  general  character  of  the 
party  with  regard  to  such  matters  being 
bad,  the  injury  is  for  that  reason  less  than 
if  his  character  were  good.  In  the  case  of 
Ligon  V.  Ford,  5  Munf.  10,  the  court  set 
aside  an  award,  because  the  arbitrators 
refused  to  hear  testimony  of  the  bad  char- 
acter of  the  wife  before  her  alleged  seduc- 
tion. This  principle,  it  is  believed,  would 
apply  the  more  forcibly  and  aptly  in 
slander;  for,  in  the  case  of  criminal  con- 
versation, the  wounded  feelings  of  the  hus- 
band are,  more  than  the  loss  of  character 
in  the  wife,  the  gist  of  the  action ;  but  in 
slander,  the  character  of  the  plaintiff  is  di- 
rectly in  issue. 


the  reasoning  of  the  judges  In  the  principal  case, 
and  the  decision  in  the  subsequent  case  of  Lincoln 
V.  Chrlsman.  10  Leigh  338.  seem  to  show  that  the  de- 
fendant will  not  be  confined  to  the  character  of  the 
plaintiff  In  reference  to  the  particular  subject  of 
the  slander. 

Same-Evldence-Plalntlirs  Good  Character. -See 
foot-note  to  Adams  v.  Lawson,  17  Gratt.  251. 

Evidence— Matter  Bearlofl:  on  Measure  of  DamairM. 
—It  Is  a  well  settled  rule  that  where  a  party  cannot 
take  advantage  of  special  matter  bearing  upon  the 
measure  of  damages,  by  pleading,  he  may  give  it  in 
evidence  under  the  general  issue.  Lincoln  v.  Chris- 
man,  10  Leigh  848,  citing  principal  case  as  author- 
ity. 

VR,  8  Leigh -63 


There  was  no  counsel  for  the  defendant 
in  error. 

BROCKENBROUGH,  J.  This  case  was 
an  action  of  slander,  for  words  charging 
that  the  plaintiff  had  sworn  to  a  lie  in  a 
certain  judicial  proceeding,  to  which  action 
the  defendant  pleaded  not  guilty,  and  a 
special  plea  of  justification.  After  proof 
had  been  given  by  the  plaintiff  in  support 
of  the  declaration,  and  for  the  purpose  of 
proving  that  the  defendant  had  uttered 
the  specific  slander  stated  in  the  declara- 
tion, the  defendant  offered  evidence  to  shew 
that  the  general  character  of  the  plaintiff 
was  bad  as  to  telling  truth  on  oath,  and 
that  he  was  generally  reputed  by  his  neigh' 
hours,  and  those  who  knew  him,  as  a  per- 
son not  to  be  relied  on  when  on  oath.  This 
evidence  was  offered  by  him,  not  to  sup- 
port either  of  his  pleas,  but  in  mitigation 
of  damages.  The  judge  of  the  circuit  court 
rejected  the  evidence  as  inadmissible. 

It  is  certain  that  this  judgment  derives 
ample  support  from  the  decision  of  Jones 
V.  Stevens  in  the  court  of  exchequer, 

544  *in    which    all   of    the  barons,    with 
great  deliberation,  adjudcred  that  such 

evidence  was  improper.  11  Price  235;  5 
Kng.  Exch.  Rep.  62.  In  that  case  the 
barons  overruled  the  practice  of  the  nisi 
prius  courts,  as  evidenced  by  Earl  of 
Leicester  v.  Walter,  2  Camp.  251,  and  other 
cases,  and  the  opinion  of  the  king's  bench 
in v.  Moor,  1  Mau.  &  Selw.  284.  I  be- 
lieve the  practice  of  our  circuit  courts  gen- 
erally has  been  to  admit  the  evidence  in 
mitigation  of  damages;  and  notwithstand- 
ing the  above  mentioned  strong  opinion,  I 
think  it  a  correct  course. 

The  main  objection  to  the  evidence  is, 
that  it  is  not  within  the  issue  made  up  be- 
tween the  parties.  The  defendant  in  the 
first  place  denies  that  he  has  uttered  the 
slanderous  words  alleged ;  and  secondly, 
admitting  that  he  has  uttered  them,  he 
justifies  them  as  being  true.  The  primary 
duty  of  the  jury  is  to  decide  on  these  is- 
sues; they  ^re  to  decide,  first,  whether  the 
defendant  is  guilty  or  not  guilty  of  speak- 
ing the  slanderous  words,  and  if  they  be- 
lieve him  guilty,  they  are  next  to  consider 
whether  he  has  proved  that  the  specific 
words  spoken  are  true  or  not.  If  they  find 
that  the  defendant  has  not  supported  his 
plea  of  justification,  then  they  must  find 
for  the  plaintiff  on  both  issues.  But  their 
duty  does  not  end  there;  they  have  yet 
something  to  do  beyond  the  issues.  They 
are  still  bound  to  assess  the  damages;  they 
are  to  determine  what  injury  the  plainliff 
has  sustained,  and  to  what  extent  the  de- 
fendant should  suffer  in  his  purse  for  his 
transgression ;  and  by  their  view  of  these 
two  circumstances,  they  are  to  assess  the 
damages  which  the  plaintiff  ought  to  re- 
cover. It  is  with  a  view  to  enable  them  to 
form  a  correct  judgment  in  the  performance 
of  the  latter  part  of  their  duty,  that  it  is 
proper  to  allow  evidence  in  mitigation  of 
damages,  although  such  evidence  does  not 
support  or  apply  to  either  issue.  Thus, 
evidence  may  be  offered  by  the  defend- 
ant   to    shew     that    his    property    is 

545  ^small,  and  that  he   has   a    wife   and 
children    to    maintain.     This    is   not 

within  the  issues;  yet  if   it  be   not  given, 
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all  of  his  substance  may  be  swept  from  be- 
neath him,  and  the  jury  may  ruin  him,  al- 
though they  only  intended  to  punish  him 
for  his  fault.  So  he  may  give  in  evidence 
that  the  general  character  of  the  plaintiff 
is  bad,  touching  the  charge  brought  against 
him,  although  it  does  not  support  his  plea ; 
because  it  cannot  be  pretended  or  main- 
tained by  any  one,  that  ^^a  person  of  dis- 
paraged fame  is  entitled  to  the  same 
measure  of  damages  with  one  whose  char- 
acter is  unblemished.*'  2  Starkie's  Ev. 
369. 

It  is  no  answer  to  this  position,  to  say 
that  a  plaintiff  comes  into  court  only  pre- 
pared to  repel  a  specific  charge  against  his 
character,  and  not  to  meet  an  attack  upon 
his  general  character.  The  objection  would 
be  a  good  one  against  any  specific  charges 
other  than  those  plainly  set  forth  in  the 
pleadings ;  but  surely  when  a  man  sues  for 
his  character,  he  ought  always  to  be  pre- 
pared to  prove  that  he  has  a  good  general 
character;  and  in  a  public  trial  of  the  kind 
no  worthy  plaintiff  has  ever  found  any 
difficulty  In  obtaining  testimony  to  repel 
sUch  an  attack  upon  him. 

Again,  we  know  that  whether  such  evi- 
dence be  given  in  mitigation  or  not,  the 
jury  must  necessarily  exercise  a  discretion 
in  assessing  the  damages,  in  proportion  to 
the  character  of  the  plaintiff,  and  the  fault 
of  the  defendant.  If  witnesses  are  not  al- 
lowed  to  inform  them  of  the  plaintiff's 
character,  they  will  undertake  to  judge  of  it 
from  their  own  knowledge.  And  this  is  con- 
sistent with  the  common  law  theory  of  the 
jury  trial;  for  why  is  the  ancient  trial  by  a 
jury  of  the  vicinage  preferable  to  all  others? 
Why,  but  because  the  jury  is  supposed  to 
be  conusant  of  the  character  of  those  who 
come  before  them?  If  then  the  jury  will, 
in  the  assessment  of  damages,  jud^e  of  the 
general  character  of  the  plaintiff,  it  is  bet- 
ter that  they  should  have  some  evidence 
touching  that  character,  so  as  to  have 
546  some  guide  to  their  discretion,  ^rather 
than  be  left  altogether  to  their  own 
private  knowledge  of  it. 

I  am  glad  to  find  that  the  decisions  of 
the  highest  courts  in  many  of  our  sister 
states  sanction  the  opinion  we  have  formed 
on  this  subject.  I  am  for  reversing  the 
judgment. 

PARKER,  J.,  concurred. 

CABEL/L,  J.  I  am  of  opinion  that  the 
evidence  of  the  general  character  of  the 
plaintiff,  in  relation  to  the  charge  stated 
in  the  declaration  to  have  been  made 
against  him  by  the  defendant,  ought  to 
have  been  admitted  in  mitigation  of  dam- 
ages. 

It  is  objected  that  the  general  character 
is  not  in  issue,  either  on  the  plea  of  not 
guilty  or  of  justification.  It  is  true  that 
it  is  not  directlv  in  issue;  for,  if  it  were, 
proof  of  bad  character  would  prevent  the 
plaintiff  from  recovering  any  thing.  But 
this  admission  is  not  conclusive  of  the 
question  in  controversy.  The  duties  of  the 
jury  do  not  always  end  in  finding  the  issue 
between  the  parties.  It  they  find  the  issue 
for  the  plaintiff  in  an  action  of  slander, 
they  have  then  to  cfo  on  and  assess  his 
damages ;  'and  the  amount  of  these  damages 
may  depend  on  a  variety  of  considerations. 


One  of  these  considerations  is  the  previous 
general  character  of  the  plaintiff;  for  it 
would  be  manifestly  unjust  to  extend  to  a 
man  whose  previous  bad  character  had  al- 
ready excluded  him  from  society,  the  same 
compensation  that  is  allowed  to  one  who 
had  enjoyed  all  the  advantages  of  an  un- 
blemished reputation,  until  he  was  deprived 
of  them  by  the  foul  slander  of  the  defendant. 
Moreover,  evidence  of  the  plaintiff's  bad 
character,  besides  shewing  that  he  has  re- 
ceived only  a  slight  injury  from  the  charge 
imputed  to  him,  may  in  many  cases  go  far  to 
shew  that  the  defendant  was  uninfluenced 
by    malice;   and   we    know    that  the 

547  damages   assessed    ^against    the   de- 
fendant   may    depend    much    on    the 

malice  with  which  the  charge  was  made. 

I  think  the  judgment  should  be  reversed. 

TUCKER,  P.  This  is  an  action  of 
slander,  for  falsely  charging  the  plaintiff 
with  perjury.  The  pleas  were,  not  guilty 
and  justification;  and  on  the  trial,  evidence 
in  mitigation  of  damages  was  offered  of  the 
general  bad  character  of  the  plaintiff  for 
veracity  when  on  oath.  The  evidence  was 
rejected,  and  the  defendant  excepted ;  and 
the  question  presented  by  this  record  is 
whether  such  evidence  be  or  be  not  proper. 

I  shall  first  consider  the  question  as  if 
there  had  been  no  other  plea  than  not 
guilty ;  and  in  that  view  of  the  case,  I  think 
I  may  safely  affirm  that  this  is  the  first  de- 
cision which  has  ever  been  known  in  Vir- 
ginia, in  which  evidence  of  general  bad 
character  in  reference  to  the  matter  of 
offence  charged,  has  been  held  inadmissible. 
In  a  practice  of  twenty-two  years  in  a  dis- 
trict of  country  where  actions  of  slander 
were  of  daily  occurrence,  I  never  heard  the 
question  raised,  nor  the  objection  made. 
Never  having  been  upon  the  bench  of  the 
common  law  courts,  I  have  no  experience  as 
a  judge  on  that  subject;  but  I  think  I  may 
safely  appeal  to  my  brethren,  who  have 
long  administered  with  great  ability  the 
justice  of  the  country  in  the  common  law 
courts,  to  say  whether  the  uniform  practice 
has  not  been  to  admit  such  evidence.  I  am 
satisfied  it  has  been  the  rule,  not  only 
ab  urbe  condita,  but  in  our  anterevolutiou- 
ary  tribunals  also.  We  can  scarcely  doubt 
it,  as  they  are  the  fountains  from  whence 
we  draw  our  practice,  where  there  has  been 
no  express  adjudication  overruling  them. 
Whence  they  drew  their  practice,  whether 
from  the  case  of  Dennis  v.  Pawling,  here- 
after cited,  or  from  Buller's  Nisi  Prius, 
which  was  first  printed  about  the  year  1771, 
I  am  unable  to  say.  Certain  it  is  that  it 
was  not  a  very  strained  interpretation 

548  of  justice  Buller's  work  *( pages  295, 
2%),  to  suppose    that    he    considered 

the  evidence  proper,  and  that  it  was  so  be- 
cause the  general  character  of  the  plaintiff 
is  put  in  issue  in  every  declaration  in 
slander.  Without  conceding  this  particular 
foundation  of  the  principle,  it  is  sufficient 
here  to  reiterate  the  remark  that  the  prac- 
tice is  believed  to  have  been  uniform  in 
this  state  from  the  earliest  time.  It  would 
seem,  too,  to  have  been  so  in  some  of  our 
sister  states.  It  is  alleged  to  have  been  the 
practice  in  New  York ;  2  Cowen  813.  And 
from  the  cases  hereafter  cited  from  the 
Massachusetts,  South    Carolina   and  Penn- 
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aylvania  reports,  I  should  infer  that  the 
same  practice  had  prevailed  in  those  states. 
In  England  it  has  been  confessedly  the  uni- 
versal practice  at  nisi  prius.  More  than 
100  years  ago,  in  the  case  of  Dennis  v. 
Pawling,  Vin.  Abr.  title  Evidence,  I.  b. 
pi.  16,  baron  Price  decided  that  the  defend- 
ant should  not  give  in  evidence  *  *any  par- 
ticular credit*'  as  to  the  plaintiff,  but  said, 
if  the  defendant  had  a  mind  to  examine  to 
this,  the  question  must  be  asked  in  general. 
The  nisi  prius  cases  to  the  liike  effect  are 
sufficiently  numerous  to  shew  the  general 
practice  and  understanding  of  the  judges. 
It  is  here  only  necessary  to  mention  Earl 
of  Leicester  v.  Walter,  2  Camp.  251,  decided 
by  chief  justice  Mansfield ;  Rodriguez  v. 
Tadmire,  2  Esp.  N.  P.  C.  720,  by  lord 
Kenyon ;  Waithman  v.  Weaver,  1  Dowl.  & 
Ry.  10,  by  chief  justice  Abbott;  and  Mills 
V.  Spencer,  Holt's  Cas.  534,  where  Gibbs, 
C.  J.,  is  reported  to  have  observed,  that 
general  reports  have  been  admitted  in  miti- 
gation of  damages,  but  not  specific  facts. 
4  Starkie's  Evid.  878,  in  note.  The  prac- 
tice also  is  admitted  in  Jones  v.  Stevens, 
11  Price  235. 

But  it  seems  the  judicial  mind  has  lately 
been  illuminated  by  a  decision  in  the  court 
of  exchequer,  in  the  case  of  Jones  v. 
Stevens,  before  cited.  In  that  case  the 
unanimous  decision  of  the  whole  court  was 
against  the  admissibility  of  the  evi- 
dence; and  so  zealous  and  excited 
549  *were  the  venerable  bench  upon  the 
occasion,  that  the  singular  spectacle 
was  exhibited  in  a  british  court  of  justice, 
of  a  public  encomium  passed  by  the  judges 
upon  one  of  their  brethren.  **The  lord 
chief  baron  rose  from  his  seat,  and  ad- 
dressing mr.  baron  Wood,  congratulated 
the  venerable  judge  on  the  unimpaired 
vigour  of  intellect  and  unabated  learning 
which  he  had  evinced  this  day  in  discharge 
of  his  high  duties.  His  lordship  then  ex- 
pressed the  thanks  of  himself  and  his 
brothers  to  the  learned  baron,  for  the  very 
effective  and  decisive  part  that  he  had  taken 
in  the  determination  of  this  important 
question."  Whether  the  strong  state  of 
feeling  thus  manifested  is  calculated  to  add 
to  our  convictions  of  the  value  of  the  deci- 
sion, or  to  detract  from  its  weight  and  au- 
thority, I  shall  not  undertake  to  decide. 
But  I  shall  proceed  to  examine  whether  it 
is  not  contradicted  by  the  opinions  of  the 
ablest  judges  of  England,  by  the  opinions 
of  the  king's  bench  itself,  and  by  the 
ablest  judges  of  the  courts  of  the  various 
states  of  this  confederacy. 

First,  as  to  the  english  judges.  In  Earl 
of  Leicester  v.  Walter,  2  Camp.  2^4,  Mans- 
field^  C.  J.,  says,  **The  plaintiff's  declara- 
tion says  he  had  always  preserved  a  good 
character.  The  question  for  the  jury  is 
whether  the  plaintiff  suffered  this  grava- 
men or  not.  Evidence  to  prove  that  his 
character  was  in  as  bad  a  situation  before 
as  after  the  libel,  must  be  admitted." 
Best  moved  for  a  new  trial  on  other  grounds, 
but  did  not  complain  of  this  as  a  misdirec- 
tion. In  Rodriguez  v.  Tadmire,  which  was 
an  action  for  a  malicious  prosecution,  lord 
Kenyon  said  the  question  might  be  put  in 
a  general  way,  **  whether  the  plaintiff  was 
not  a    man   of  bad  character;*'  and  this  is 


a  stronger  case  than  slander,  because  the 
bad  character  of  the  plaintiff  could  not  have 
been  introduced  against  him  on  the  prose- 
cution. In  1  Dowl.  A  Ry.  N.  P.  Cas.  10, 
lord  chief  justice  Abbott  acquiesced  in  the 
case    of  Earl   of  Leicester  v.  Walter, 

550  and  admitted  *that  it  was  proper  **to 
allow  evidence  of  rumours,  to  shew  that 

the  plaintiff,  having  previously  lost  his 
character,  had  sustained  no  injury."  And 
in  Holt's  Cas.  before  cited,  Gibbs,  C.  J., 
observes  that  general  reports  have  been  ad- 
mitted in  mitigation  of  damages,  but  not 
evidence  of  specific  facts.  In  Snowden  v. 
Smith,  cited  in  note  I  Mau.  &  Selw.  286, 
Chambre,  J.,  did  not  deny  the  case  of  Earl 
of  I^icester  v.  Walter,  but  considered  it 
inapplicable  in  a  case  where  the  defendant 
justified.  Then  comes v.  Moor,  be- 
fore the  king's  bench,  1  Mau.  &  Selw.  284, 
where  EUen  borough,  Grose  and  Bay  ley  all 
concurred  in  recognizing  the  case  of  Earl 
of  Leicester  v.  Walter,  and  expressed  the 
opinion  that  reports  in  the  neighbourhood, 
of  the  plaintiff's  bad  character  in  reference 
to  the  subject  matter  of  the  charge,  were 
proper  evidence  in  mitigation  of  damages. 
It  is  in  that  case  that  lord  EUenborougb 
says,  that  *  ^certainly  a  person  of  disparaged 
fame  is  not  entitled  to  the  same  measure  of 
damages  with  one  whose  character  is  un- 
blemished, and  it  is  competent  to  shew  that 
by  evidence."  This  case  however,  the 
court  of  exchequer,  a  jurisdiction  to  whose 
judgments  a  writ  of  error  lies  from  a  court 
composed  of  the  king's  bench  and  common 
pleas,— overruled,  on  the  ground  that  the 
case  went  off  upon  another  ground ;  baron 
Wood,  however,  at  the  same  time  declaring 
that  he  never  would  accede  to  the  doctrine 
until  it  was  ruled  by  parliament.  For  our 
parts,  as  the  decisions  of  those  courts  are 
not  binding  on  us,  and  weigh  only  from  the 
influence  justly  due  to  great  and  able  men, 
it  cannot  be  material  whether  the  opinion 
be  upon  the  very  point  on  which  a  cause 
turns,  or  not,  provided  we  are  satisfied  it 
is  deliberate  and  well  reflected.  This  we 
have  no  reason  to  doubt  in  the  cases  cited ; 
and  I  confess,  if  I  must  follow  the  decision 
in  Maule  &  Selwyn  or  that  in  Price,  I 
should  be  little  inclined  to  the  latter,  which 
is  not  sustained,  I  think,  by  any  sound  rea- 
soning, as  it  certainly  is  not  by  au- 
thority. 

551  *In  our  sister   states,   the   admissi- 
bility of  the  testimony  on  the  general 

issue  is  very  generally  conceded.  In  1 
Nott  A  M'Cord  268,  and  2  Id.  511,  two  very 
sound  opinions  are  delivered,  which  present 
very  satisfactory  reasons  for  the  doctrine. 
In  Kentucky  a  like  decision  is  reported,  2 
Marshall  372.  In  Bod  well  v.  Swan,  3  Pick. 
376,  the  same  principle  is  avowed ;  and  so 
in  Larned  v.  Buffington,  3  Mass.  Rep.  546, 
and  Wolcott  v.  Hall,  6  Id.  514.  In  New 
York,  in  the  case  of  Foot  v.  Tracy,  1 
Johns.  Rep.  45,  the  court  was  divided, 
chancellor  Kent  being  in  favour  of  the  ad- 
missibility of  the  testimony,  which  opinion 
he  sustained  with  his  usual  ability.  Spen- 
cer did  not  sit  in  that  case,  for  particular 
reasons,  but  subsequently  declared  his 
opinion  to  be  with  Kent,  at  that  time  chief 
justice  (Anthon's  Rep.  185),  and  this  opin- 
ion has  become  settled  law   by  the  case  of 
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Paddock  V.  Salisbury,  2  Cowen  811,  in 
which,  as  I  understand,  Sutherland,  justice, 
delivered  the  opinion  of  the  whole  court. 

With  this  array  of  authority,  I  am  not 
disposed  to  alter  the  practice  which  has 
prevailed  without  interruption  for  such  a 
length  of  years ;  and  the  rather,  because  I 
think  the  contrary  doctrine  pregnant  with 
mischief.  In  the  first  place  it  is  calculated 
to  encourage  actions  of  slander  on  the  part 
of  persons  of  bad  fame,  who  will  be  the 
more  ready  to  sue  and  take  their  chance  for 
a  recovery  they  do  not  merit,  when  they 
find  the  panoply  of  the  law  thrown  over 
their  vices,  and  their  deformities  concealed 
behind  its  impenetrable  veil.  Secondly,  I 
agree  with  lord  Klienborough,  that  a  man 
of  disparaged  reputation  is  not  entitled  to 
the  same  measure  of  damages  with  one 
whose  character  is  unblemished;  and  with 
Parker,  C.  J.,  that  to  a  reputation  already 
soiled,  the  injury  is  small;  and  with  Par- 
sons, C.  J.,  that  if  a  man*s  character  be 
bad,  the  jury  should  consider  it,  and  he 
ought  not  to  obtain  large  damages  if  his 
character  is  of  little  or  no  estimation 
552  in  society.  Thirdly,  I  *am  of  opinion 
that  though  general  character  is  not 
strictly  in  issue  on  the  plea  of  not  guilty 
in  slander,  yet  general  character  not  only 
ought  but  it  does  enter  into  the  estimate  of 
every  jury;  and  if  their  verdict  ought  to 
be,  and  in  point  of  fact  is,  measured  by  it, 
the  evidence  is  precisely  that  which  is  es- 
sential to  enable  them  properly  to  admeas- 
ure the  damages.  **The  jury,"  says  chief 
justice  Kent,  '*mu8t  inevitably  have  a  very 
large  discretion  in  apportioning  the  dam- 
ages to  the  character  of  the  plaintiff,  and 
they  must  have  evidence  touching  that 
character,  so  as  to  have  some  guide  to  their 
discretion.  To  leave  them  to  act  upon  their 
own  knowledge  only,  is  not  only  to  violate 
the  act  which  requires  their  examination 
where  they  know  any  thing  that  bears  upon 
the  matter  in  dispute,  but  it  is  to  refuse 
equal  justice  to  all,  since  the  jury  in  one  case 
may  know  the  worthlessness  of  the  plaintiff 
and  estimate  him  accordingly,  while  in 
another  case  they  may  be  altogether  igno- 
rant of  his  demerit.*' 

It  has  been  objected  in  some  cases  that 
the  general  character  is  not  in  issue,  and 
so  this  evidence  is  not  within  the  issue, 
and  should  be  excluded.  Even  if  we  admit 
the  premises,  which  conflict  with  the  opin- 
ions of  many  learned  judges,  the  conclusion 
does  not  follow.  When  the  jury  have  made 
up  their  minds  upon  the  issue,  they  next 
proceed  to  estimate  the  damages,  and  then 
they  stand  in  need  of  evidence  as  to  gen- 
eral character.  Like  the  case  of  trover  for 
a  horse  or  slave,  the  price  is  not  in  issue, 
nor  can  it  be  put  in  issue,  for  it  is  not  tra- 
versable ;  yet  evidence  ot  value  is  proper 
evidence,  though  not  within  the  issue. 
The  same  reason  applies  in  the  action  of 
slander,  as  it  is  obvious  to  all  that  the 
amount  of  the  damages  must  depend  upon 
the  character  of  the  party. 

It  remains  only  to  say  a  word   as   to    the 

plea  of  justification.     In  some  cases   it  has 

been  decided  that  when  the  plaintiff  pleads 

justification  as  well  as  not  guilty,  he 

553      ♦cannot  give  evidence  in   mitigation. 

If  this  be  the  rule  in  England  (which 


is  doubtful,— see  4  Starkie's  Evid.  369, 
note  8. ;  Roscoe  on  Evid.  38).  I  imagine  it  is- 
because  though  the  defendant  may  plead 
double,  he  cannot  there  plead  inconsistent 
pleas.  1  Chitty*s  Plead.  593.  Thus  a  de- 
fendant cannot  plead  non  est  factum  and 
payment.  So  in  slander,  the  defendant 
having  justified  upon  the  record,  the  courts 
in  England  hold  him  strictly  to  the  defence 
of  not  guilty^  the  evidence  in  mitigation 
implying  that  the  defendant  cannot  prove 
his  justification,  and  therefore  being  in- 
consistent with  that  plea.  But  with  us, 
inconsistent  pleas  are  allowable,  and  in 
trying  one  the  court  cannot  look  to  the  ex- 
istence of  the  other;  for  if  it  did,  they 
would  neutralize  each  other.  Hence  we 
look  upon  each  branch  of  the  pleading  as. 
totally  separate  and  distinct  from  every 
other,  and  the  defences  under  one  cannot 
be  straitened  or  curtailed  by  the  existence 
of  the  other.  Were  it  otherwise,  the  lib- 
erty of  pleading  several  and  even  contra- 
dictory pleas  would  be  defeated,  and  the 
defendant  would  hazard  much  in  pleading 
justification,  if,  in  the  event  of  failing  to 
support  his  plea,  he  could  not  give  evidence 
in  mitigation.  The  reasoning  in  the  note 
of  mr.  Starkie  (4  Stark.  Evid.  369,  note  s. 
quoting  Kirkman  v.  Oxley,  cited  in  Phil- 
lips 189,)  is  even  more  strongly  applicable 
with  us  than  it  is  in  England. 

Upon  the  whole,  therefore,  I  am  of  opin- 
ion to  reverse  the  judgment,  set  aside  the 
verdict,  and  award  a  new  trial,  with  in- 
structions on  such  second  trial  to  admit 
evidence  of  the  general  bad  character  of  the 
plaintiff  as  to  veracity  upon  oath,  if  such 
evidence  be  again  offered. 

BROOKE*  J.«  concurred.  Judgment  re- 
versed, and  new  trial  awarded. 
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Ca.    5a.— Bscape   of  Debtor— New    Bzecotion.*— It    a 

debtor  charred  in  execation  escape,  the  creditor 
may  obtain  new  execution,  either  by  scire  facias, 
or  upon  motion  after  reasonable  notice. 

Supersedeas  to  a  judgment  of  the  circuit 
court  of  Harrison.  The  reporter  has  been 
furnished  with  no  copy  of  the  record  in 
this  case,  but  is  enabled  to  make  the  fol- 
lowing statement  from  the  opinion  of  one 
of  the  judges. 

Fawkes  sued  out  of  the  county  court  of 
Harrison,  on  the  30th  of  August  1822,  a 
capias  ad  satisfaciendum  against  Davison, 
who,  by  virtue  thereof,  was  arrested  and 
committed  to  jail.  Davison  escaped  from 
jail,  but  the  record  does  not  shew  when  he 
escaped,  nor  whether  the  escape  was  vol- 
untary or  by  negligence.  In  December  1833, 
Fawkes  gave  a  written  notice  to  Davison, 
that  he  would  move  the  county  court 
to  award  a  new  writ  of  execution  against 
him,  in  consequence  of  his  escape,  and  of 
the  judgment  being  yet  unpaid.  The 
county  court  awarded  the  writ.  The  circuit 
court  reversed  the  decision  of  the  county 
court.  And  then  a  supersedeas  was  ob- 
tained to  the  judgment  of  the  circuit  court. 


•See  principal  case  cited  in  foot-note  toCarthrae  v. 
Clarke.  5  Leiffh  206. 
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W.  A.  Harrison,  for  plaintiff  in  error. 

Lee,  for  defendant  in  error. 

BROCKBNBROUGH,  J.  In  this  case  it 
appears  that  Fawkes  sued  out  from  the 
county  court  a  ca.  sa.  against  Davison  on 
the  30th  of  August  1822,  on  a  judgment  there 
rendered,  and  by  virtue  of  it  the  defendant 
was  committed  to  jail.  The  prisoner  es- 
caped from  jail ;  but  when  he  escaped,  or 
lyhether  the  escape  was  voluntary  or  by 
negligence,  does  not  appear  from  the  record, 
nor  perhaps  is  it  material  in  the  present 
enquiry.  In  December  1833,  the  plain- 
tiff gave  a  written  notice  to  the 
^55  *defendant,  that  he  would  move  the 
county  court  to  award  a  new  writ  of 
•execution  against  him,  in  consequence  of 
his  escape,  and  of  the  judgment  being  yet 
unpaid.  The  county  court  awarded  the 
writ.  On  appeal,  the  judgment  was  re- 
versed by  the  circuit  court ;  and  this  last 
judgment  is  now  brought  up  for  examina- 
tion and  decision. 

It  was  at  one  time  decided  in  England,  in 
Hobart's  time,  that  where  a  sheriff  suffered  a 
prisoner  in  execution  to  escape,  the  prisoner 
was  discharged  from  the  creditor,  and  the 
right  of  action  was  entirely  transferred 
against  the  sheriff,  who  by  means  of  such 
escape  became  debitor  ex  delicto.  This 
<lecision  was  declared  to  be  not  law  in  Tre- 
vilian  v.  Lord  Roberts,  by  the  judgment  of 
the  court,  in  10  Charles  1,  and  it  was  then 
field  that  though  the  plaintiff  might  bring 
his  action  against  the  sheriff  for  the  vol- 
untary escape,  yet  it  is  at  his  election ;  for 
the  party  in  execution  shall  not,  by  his 
•own  wrong,  put  the  plaintiff  to  his  action 
against  the  sheriff,  against  his  will;  and 
it  might  be  that  the  sheriff  is  not  able  to 
give  him  recompense.  In  that  case  the 
sheriff  had  retaken  the  prisoner,  and  kept 
him  in  prison ;  and  it  was  decided  that  he 
was  in  execution  to  the  creditor,  under  the, 
original  ca.  sa.  For  a  further  illustration 
of  the  rights  of  the  creditor  under  the  old 
execution,  when  the  prisoner,  having  es- 
•caped,  has  afterwards  been  retaken,  either 
by  the  sheriff  or  the  creditor,  or  has  volun- 
tarily returned  into  custody,  I  refer  to  the 
-case  of  Carthrae  et  al.  v.  Clarke,  S  Leigh 
268,  where  the  question  was  laboriously  in- 
vestigated. 

But  if  the  prisoner  has  not  been  retaken, 
nor  returned  himself  into  custody,  so  as  to 
l)e  in  under  the  old  process,  what  is  the 
remedy  of  the  creditor?  If  the  writ  has  never 
been  returned  and  filed,  the  plaintiff  may 
have  a  new  capias  ad  satisfaciendum,  and 
take  him  again.  Ridgeway's  case,  3  Co. 
Rep.  52,  b.  In  such  case  no  scire  facias 
was  necessary  to  take  out  the  new  ca. 
556  sa.  because  *it  does  not  judicially  ap- 
pear that  the  judgment  had  been  ex- 
ecuted. But  if  the  writ  has  been  returned 
and  filed,  it  shews  that  the  judgment  has 
been  executed,  and  if  the  prisoner  has  es- 
caped, the  creditor  cannot  have  a  new  ca. 
sa.  against  the  defendant  without  a  scire 
facias.  Per  Holt,  12  Mod.  230.  It  is  re- 
marked by  Gilbert,  **that  the  courts  form- 
erly held  that  if  the  debtor  escaped,  the 
only  remedy  was  against  the  sheriff,  and 
the  creditor  could  have  no  new  execution, 
because  the  judgment  was  executed,  and 
therefore  could  not  be  executed  over  again ; 


but  afterwards  they  found  it  necessary  to 
come  to  another  resolution  when  the  debtor 
escaped,  for  that  fortuitous  act  of  the 
debtor  did  not  extinguish  the  debt,  and  if 
the  debt  had  still  continuance,  it  was  un- 
reasonable not  to  allow  the  creditor  his  ex- 
ecution in  order  to  have  satisfaction  of  his 
debt,  and  it  could  not  be  properly  said  that 
the  judgment  was  executed  over  again, 
when  the  first  execution  was  rendered  by 
the  debtor  himself  ineffectual."  Gilbert 
on  Executions,  pp.  78,  79.  But  as  the  judg- 
ment had  been  rendered  ineffectual  by  an 
event  subsequent  to  the  execution  of  the 
judgment,  it  was  obviously  improper  to  ex- 
ecute the  judgment  over  again  without 
giving  the  defendant  an  opportunity  of 
contesting  the  facts  on  which  the  new  right 
was  asserted.  That  could  only  be  done  by 
application,  in  some  shape  or  other,  to  the 
court  itself,  who  alone  could  award  a  new 
execution.  Accordingly  in  Buxton  v. 
Home,  1  Show.  174,  an  action  of  debt  was 
allowed  to  be  maintained  on  the  judgment 
as  a  subsisting  unexecuted  judgment;  and 
in  Alanson  v.  Butler,  1  Siderfin  330,  also 
reported  1  Levin z  211,  a  scire  facias  quare 
executionem  habere  non  debet  was  sus- 
tained. I  refer  also  to  Bacon's  Abr.  Es- 
cape in  civil  actions,  C.  who  says,  **It  has 
been  adjudged  that  where  a  sheriff  suffered 
a  voluntary  escape,  the  plaintiff  might  have 
a  new  action  qf  debt  or  a  scire  facias  quare 
execution  non  against  the  prisoner;"  and 
refers  to  the  above  mentioned  cases 
557  as  well  *a8  several  others.  See  also 
same  book  and  title,  letter  E.,  3. 

It  is  to  be  observed  that  this  process  of  a 
scire  facias  quare  execution  non  is  general, 
and  is  not  confined  to  that  particular  species 
of  execution  (the  ca.  sa. )  by  which  the 
judgment  was  in  the  first  instance  executed. 
According  to  my  understanding  of  the  case 
of  Basset  v.  Salter,  as  reported  in  2  Mod. 
136,  the  court  expressed  its  opinion  that 
either  a  ca.  sa.  or  a  fi.  fa.  might  be  awarded 
to  the  plaintiff  against  the  defendant,  after 
the  sheriff  had  suffered  him  voluntarily  to 
escape ;  but  I  judge  from  the  marginal  note 
that  a  scire  facias  was  the  proper  process 
by  which  he  was  enabled  to  obtain  either 
the  one  or  the  other  of  these  executions. 
The  case  is  short  and  obscure,  but  I  think 
that  this  is  the  true  meaning  of  it.  How- 
ever this  may  be,  it  is  certain  that  Gil- 
bert, in  the  page  above  referred  to,  is 
decidedly  of  opinion  that  the  creditor 
might  have  any  execution  (whether  a  ca. 
sa.,  fi.  fa.  or  elegit)  by  which  he  may  ob- 
tain satisfaction  of  his  debt. 

Not  long  after  the  decision  in  Basset  v. 
Salter,  the  statute  of  8  and  9  Will.  3,  ch. 
27,  2  7,  was  enacted,  which  removed  all 
doubts  which  previously  existed  there  on 
the  subject.  It  authorizes  the  creditor  at 
whose  suit  a  prisoner  (who  had  been  in  ex- 
ecution) has  in  any  manner  escaped,  to  sue 
out  any  new  capias,  or  any  other  kind  of 
execution  on  the  judgment,  as  if  the  body 
of  such  prisoner  had  never  been  taken  in 
execution.  The  provisions  of  that  statute 
have  never  been  adopted  by  our  legislature, 
and  we  must  relieve  ourselves  from  the  ob- 
scurity with  which  the  common  law  has 
invested  the  subject,  as  well  as  we  can. 

A  creditor  may  then  resort  to    the   scire 
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facias  quare  executionem  non,  and  in  that 
way  may  obtain  either  a  fi.  fa.  or  a  new 
ca.  sa.  against  the  defendant  who  has  es- 
caped. But  is  that  the  only  way  in  which 
the  courts  will  allow  a  just  creditor  to 

558  obtain  satisfaction  of  his  ^judgment? 
Is  there  any   reason    why  the  modern 

and  more  summary  method  of  proceeding, 
by  a  motion  to  the  court,  on  a  notice  to 
the  adverse  party,  may  not  be  allowed? 
The  object  is  to  enable  tne  court  to  enforce 
its  own  judgment,  and  superintend  its  own 
process;  and  justice  requires  that  the 
speediest  method  of  obtaining  this  object, 
compatible  with  the  rights  of  the  defend- 
ant, should  be  adopted.  If  the  debtor  de- 
sires to  enquire  into  any  facts,  the  court 
will  either  hear  his  evidence,  or,  in  its  dis- 
cretion, may  direct  a  jury  to  enquire  into 
those  facts,  on  the  motion ;  and  in  this  re- 
spect the  scire  facias  has  no  advantage  over 
the  motion.  For  the  purpose  of  enabling  the 
court  to  superintend  with  greater  ease 
the  execution  of  its  process,  and  to  prevent 
its  abuse,  the  courts  have  in  modern  times 
substituted  the  motion  for  the  audita 
querela,  and  I  can  see  no  reason  why  we 
may  not,  in  a  plain  case  like  the  present, 
adopt  that  remedy  for  this  kind  of  scire 
facias.  For  other  cases  in  which  the  courts 
have  exercised  a  discretionary  power  in 
moulding  their  process  to  subserve  the  pur- 
poses of  justice,  I  refer  to  the  opinion  of 
the  president  about  to  be  delivered. 

On  the  whole,  I  am  for  reversing  the 
judgment  of  the  circuit  court,  and  affirming 
that  of  the  county  court. 

CABELL,  J.,  concurred. 

PARKER,  J.  I  did  not  hear  the  argu- 
ment of  this  case  at  the  last  term,  but  I 
have  considered  it  at  this,  and  fully  concur 
in  the  opinion  ot  judge  Brockenbrough. 

TUCKER,  P.  This  case  was  argued  at 
the  last  term  before  my  brethren  Cabell, 
Carr  and  Brockenbrough,  and  is  now 
brought  on  again  in  consequence  of  the 
death  of  judge  Carr.  He  has  left  a  very  labo- 
rious and  able  review  of  the  english  cases 
on  the  subject  of  the  right  of  a  party  to 
take  a  new  execution  after  an  escape ; 

559  and  *has  proved   most    satisfactorily 
that  the  case  of  Basset  v.  Salter,  in  2 

Modern  ^36,  is  untruly  reported.  To  this 
review  I  beg  leave  to  refer,  as  it  fully  sus- 
tains and  entirely  concurs  with  the  opinion 
I  always  entertained  of  that  case.  I  ask 
also  of  the  goodness  of  the  reporter  to  in- 
sert it  in  a  note.* 

I  will  only  add  a  reference  to  Cro.  Car. 
240,  255;  1  Salk.  271;  2  Lutw.  1264,  from 
which,  as  well  as  from  the  general  terms  of 
the  scire  facias,  it  is  to  be  fairly  inferred 
that  the  award  or  judgment  on  the  scire 
facias  was  that  the  plaintiff  might  take 
out  any  species  of  execution  at  pleasure. 
The  scire  facias  issues  precisely  as  if  there 
never  had  been  a  ca.  sa.  issued,  and  the  de- 
fendant pleads  the  ca.  sa.  to  which  the 
plaintiff  replies  the  escape.     2  Lutw.  1264. 

But  although  I  altogether  concur  with  our 
late  highly  esteemed  colleague  in  his  criti- 
cisms upon  the  case  of  Basset  v.  Salter, 
and  in  the  position  that  until  the  statute  of 
Will.  3,  the  creditor  could   not,  after  an  es- 


*See  tbe  opinion  in  a  note  at  the  end  of  this  case. 


cape,  take  out  any  other  execution  without 
the   authority   of  the  court  (except  perhapa 
a  ca.  sa. — as   to   which   the  authorities  are 
not  very  clear)  and   though  I  admit  that  in 
the    authorities   quoted,    the  remedy  of  the 
creditor    at    common    law    is  said  to  be  by 
scire   facias  quare  executionem  habere  non 
debet,  yet  I  am  of  opinion  that  the  remedy 
by  motion  is   equivalent,    and  may    be  re- 
sorted   to   in  lieu  of  the  scire  facias.     It  is 
certainly    true    that    where    the   right  of  a 
party  to  sue  out  a  new  and  different  execu- 
tion depends  upon  matter  ex  post   facto    to 
that  which  was  first  issued,  the  creditor  can 
never  proceed    until  this  matter  has  passed 
under  review   of  the  court,  and  been  fairly 
adjudicated,  except  where  some  statute  has 
otherwise    expressly   provided.     He  cannot 
be  permitted  to  take  the  law  into    his   own 
hands,  and  sue  out  a  new   execution  at  his 
own    discretion.     His    right    to    sue    it  out 
arises  from  the  tortious  escape  of  his 
560      debtor  from   execution  *without  sat- 
isfying the  debt.     It   is   proper    then 
to  bring  the  matter  before  the  court,    that 
the  defendant  may  have  an   opportunity  to 
contest    his    right;  for    he   may  be  able  to 
shew  either  that  he  has  paid  the   debt,    or 
that  he  has  escaped  with  the  creditor's  con- 
sent, in  either  of  which   cases    the   debt  is 
discharged.     But  this  matter  can  as  well  be 
tried    upon   motion   as  upon  a  scire  facias, 
and  though  perhaps   the  motion    could  not 
be  substituted  for  the  scire  facias  to  revive 
a  judgment  which  has  run  out  of  date    or 
been    dated    by  death,    because  that  is  the 
remedy  prescribed  for  those  cases    by   stat- 
ute, yet  where,  as  in    this   case,    the   scire 
facias    is   the    creature   of    the   court,  and 
moulded    by    it    to    meet  the  exigencies  of 
justice,  it   is  within    its  power   and  discre- 
tion to  substitute  the  motion  for  it.     Of  its 
powers  in  this  respect  we  have  an  instance 
in  the  audita  querela,  the  office  of  which  is 
now   supplied,  partly    by    the  motion,    and 
partly    by   an  injunction  in  chancery.     So 
where,   after  judgment   against    two,    one 
dies,  it  was  formerly    held   that   an  execu- 
tion (containing  a  suggestion  of  the  death 
of  one)  could  not   issue    against    the  other 
without   a    scire    facias;    but    the    modern 
practice  is  otherwise,  and   even   a   sugges- 
tion on  the  roll  is  deemed  sufficient.     Tidd's 
Practice  1028;  Sellouts  Practice  578;  2  Ld. 
Raymond  808.     So  too  upon   a    reversal    on 
a  writ  of  error,  where  the  debt  was  paid  by 
the  defendant  before   the  writ  of  error  was 
sued  out,    a   scire   facias   was   the    regular 
mode  of  getting  an    award   of   restitution. 
Tidd  1137.     But  with  us,   a   motion    to    the 
court  of  error,  where   the  payment  appears 
of  record,  supersedeas  the   necessity  of  the 
writ  of  scire   facias;  and   where    the    pay- 
ment does  not  appear,   the   defendant   may 
proceed  either  by  scire  facias  or  rule  in  the 
court  below.     Eubank  et  al.  v.  Ralls*s  ex'or, 
4  Leigh  308.     And  to  this  rule  a  motion  on 
notice    is    equivalent.     So    too   the  motion 
with  us  has  superseded  in  practice  the  writ 
of   error   coram    nobis;  Gordon   v.  Frazier 

<&c.,  2  Wash.  130.  And  indeed  it 
561      *has  become  so  familiar  and  common 

a  mode  of  proceeding  with  us,  that  in 
many  cases  it  has  (by  legislative  provision 
indeed)  been  substituted  for  the  regular 
action  at  common  law.     Thus  motions    lie 
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against  sheriffs,  attorneys  &c.  and  are  the 
proper  remedy  in  cases  of  forthcoming 
bonds  and  irregular  executions,  which  may 
be  quashed  and  new  process  awarded  upon 
motion.  Indeed  it  is  found  so  convenient 
a  remedy,  that  it  is  daily  extended ;  and  as 
a  jury  may  be  always  sworn  to  try  any  fact, 
in  the  discretion  of  the  court,  there  seems 
no  substantial  difference  between  a  motion 
upon  notice  for  a  new  execution,  and  the 
scire  facias  to  shew  cause  why  a  new  ex- 
ecution should  not  issue.  I  am  well  satis- 
fied that  it  has  been  the  common  mode  of 
proceeding  in  our  courts,  and  I  think  it  a 
very  convenient  practice,  being  less  cum- 
brous, more  speedy  and  less  expensive. 
Upon  the  whole,  therefore,  I  am  of  opinion 
to  reverse  the  judgment  of  the  superiour 
court,  and  to  affirm  that  of  the  county 
court. 

BROOKE,  J.,  concurring,  judgment  of 
circuit  court  reversed,  and  that  of  county 
court  affirmed. 


The  oplnioo  prepared  by  Judge  Cabr  Id  the  above 
case  was  io  the  foUowlofir  terms. 

Davison  beinsr  in  execution  on  a  ca.  sa.  escaped, 
and  afterwards,  on  motion  of  the  plaintiff  (with 
notice)  the  court  from  which  the  ca.  sa.  had  issued 

fave  him  leave  to  sue  out  a  new  execution  on  the 
udffment,  not  restrlctinir  him  to  a  ca.  sa.  The 
question  is,  could  the  court  do  this  on  motion?  If 
so.  the  power  must  be  derived  from  the  common 
law.  as  we  have  no  statute  irlvlnff  It.  We  must  not 
confound  this  with  the  question  whether,  after  an 
escape  from  execution,  the  plaintiff  may  retake  his 
debtor  by  a  new  ca.  sa.— a  point  well  settled  In  the 
affirmative,  both  by  the  enfflisb  cases,  and  our  case 
of  Carthrae  et  al.  v.  Clarke,  5  Lelffh  268,  and  this 
whether  it  be  a  neffliffent  or  voluntary  escape  by 
the  sheriff.  It  is  equally  well  settled,  that  after 
such  escape  the  plaintiff  may  have  a  scire  facias 
asrainst  the  defendant,  or  an  action  of  debt  on  the 
judgment.  But  can  the  court  on  motion  award  him 
a  fieri  facias?   The  only  case  In  the  enffllsh  books. 

which  looks  like  authority  to  this  point.  Is 
562       Basset   v.    Salter,    decided   In  the  28th  *of 

Charles  2,  and  reported  In  2  Mod.  186,  and 
also  In  Freeman  212.  We  had  in  our  library  here 
(at  Lewlsburff)  only  Mod.  Rep.  and  there  the  case 
Is  thus  stated:  "In  an  action  for  an  escape,  the 
question  was  whether  the  plaintiff  may  take  out  a 
ca  sa.  or  have  a  fl.  fa.  against  the  defendant,  after 
the  sheriff  or  gaoler  voluntarily  suffer  him  to  es- 
cape,** &c.  This  is  the  text:  but  the  margin  has  It, 
that  the  question  was  whether  the  plaintiff  could 
take  out  a  ca.  sa.  or  a  scl.  fa.— maklnir  quite  a  differ- 
ent case.  It  was  clear  that  the  text  or  the  margin 
was  wrong:  and  not  having  the  l>ooks  here  to  en- 
able us  to  say  which,  we  held  the  case  under  alvise- 
ment.  to  consult  the  larger  libraries  at  Richmond. 
This  I  have  done:  and  the  result  is  a  strong  belief 
that  the  margin  is  right  and  the  text  wrong.  My 
first  reason  for  this  opinion  is,  ttiat  the  same  case, 
as  reported  by  Freeman,  .^ays  not  one  word  about  a 
fl.  fa.  And  Freeman  I  understand  to  be  a  reporter  of 
good  credit,  though  his  notes  were  at  one  time  un- 
dervalued, from  the  circumstance  of  their  having 
been  stolen  by  a  servant,  and  published  without  the 
privity  of  tne  family.  Lord  Mansfield  (Cowp.  18) 
speaks  favourably  of  them:  so  does  lord  Liough- 
borough.  8  Ves.  580.  n.  and  so  does  the  lord  chancel- 
lor of  Ireland.  1  Ball  &  Beat.  807.  While  Modern 
Reports  are  given  to  us  under  no  name,  and  are  set 
down  as  **apocryphal  authority."  In  reporting  the 
case  of  Basset  v.  Salter,  Freeman  says.  **The  ques- 
tion was  no  more  than  whether,  after  the  gaoler 
had  suffered  a  person  in  execution  voluntarily  to 
escape,  the  party  at  whose  suit  he  was  In  might 
take  him  again.  And  the  whole  court  held  It  so 
clear  that  he  might  be  taken  again,  that  they  would 
not  suffer  It  to  be  argued,  it  being  so  often  lately 
resolved:  as  In  the  case  of  Crune  v.  King  in  this 
court,  where  the  court  was  divided,  and  the  case  of 
Vlnter  v.  Allen,  where  judgment  was  given  In  this 
court,  and  affirmed  in  a  writ  of  error."  The  case  of 
Crune  v.  King,  referred  to  here.  I  have  not  met 
with  in  any  other  reporter:  but  Vlnter  v.  Allen  may 
be  found  in  several  books.  Sir  T.  Jones  (page  21) 
reports  it  thus:  "An  executor  brought  a  sci.  fa.  on 
a  judgment  of  debt  for  testator,  against  the  defend- 
ant, quare  executlonem  habere  non  debet    Defend- 


ant pleaded  that  he  was  taken  in  execution  by 
a  ca.  sa.  on  this  judgment,  and  committed  to  the 
Fleet,  and  that  the  warden  permitted  him  to  go  at 
large:  and  demanded  judgment.  The  plaintiff  de- 
murred." The  arguments  of  the  counsel  are  given 
at  large:  and  the  reporter  concludes  thus:  'The 
first  point  in  this  case  was  divers  times  debated.  In 
several  cases,  and  judgment  was  given  for  the 
plaintiff  by  the  whole  court.  Vaughan  excepted, 
who  was  totis  vlrlbus  against  the  judgment"  Now 
the  case  of  Basset  v.  Salter,  as  here  reported,  is 
wholly  different  from  the  case  In  Modem  Reports; 
and  this  book,  being  of  better  authority,  and  sup- 
ported by  the  references,  ought  (as  It  seems 

563  *to  me)  to  outweigh  the  other.    In  a  note  to 
the  case,  it  is  said,  "The  party  may  have  a 

new  ca.  sa.  or  a  sci.  fa.  or  may  bring  debt  upon  the 
judgment  &c.  or  may  have  any  kind  of  execution. 
8  and  9  Will.  8,  ch.  27,  %  7. "-referring  clearly  to  this 
statute  for  the  power  of  taking  out  any  other  execu- 
tion. In  the  report  of  Basset  v.  Salter  In  2  Mod. 
after  stating  the  question,  it  Is  added,  "but  the 
court  would  not  suffer  it  to  be  argued,  because  it 
had  been  lately  settled  that  It  was  at  the  election 
of  the  plaintiff  to  do  either;"  and  many  cases  are 
cited  in  the  margin.  Now  if  we  take  the  qnestlon 
to  have  been  whether  the  plaintiff  could  take  out 
another  ca.  sa.  or  sue  a  scl.  fa.  these  cases  do  shew 
that  the  question  had  been  settled:  but  If  we  say  it 
was  whether  he  could  take  out  another  ca.  sa.  or  a 
fi.  fa.  there  is  not  one  of  the  cases  (so  far  as  I  have 
been  able  to  examine  them)  which  touches  at  all 
the  power  of  the  plaintiff  to  take  out  a  fi.  fa.  In  such 
a  case.  But  let  us  see  how  the  case  of  Basset  v.  Sal- 
ter has  been  understood  by  others.  In  Com.  Dig. 
Escape.  £.  It  is  said,  "So  if  a  prisoner  escapes,  and 
afterwards  returns  to  the  prison,  the  plaintiff  may 
admit  him  In  execution,  though  he  has  a  remedy 
against  the  sheriff,  l  Ventr.  260:  2  Lev.  100. 182.  Or 
he  may  retake  him  by  a  new  ca.  sa.  If  the  first  be 
not  returned  and  filed.  8  Rep.  62.  b.  So  he  may 
retake  him  in  all  cases  upon  a  negligent  escape,  for 
the  sheriff  may  be  insufficient  1  Sid.  830:  I  Ventr.  4. 
260.  So  thoug^h  the  escape  be  voluntary  by  the 
gaoler,  and  without  the  plaintiff's  cohsent  1  Sid. 
880: 1  Ventr.  4:  l  Lev.  211:  2  Mod.  186:"-clting  this 
case  of  Basset  v.  Salter,  simply  to  shew  that  after  a 
voluntary  escape  by  the  gaoler,  the  plaintiff  might 
retake  his  debtor  by  another  ca  sa.  Comyn  then 
proceeds  thus:  "And  now  by  the  statute  of  8  and  9 
Win.  8,  ch.  27,  it  is  enacted,  that  if  a  prisoner  In  exe- 
cution in  the  Marshalsea  or  Fleet  escape  by  any 
means,  the  plaintiff  may  retake  him  by  ca.  sa.  or 
sue  out  any  other  execution  against  him  as  If  never 
In  custody."  Here  it  is  evident  that  the  writer 
considers  the  power  of  suing  out  any  other  execu- 
tion against  the  debtor  after  an  escape,  as  given  by 
this  statute,  and  not  as  existing  before  it  at  the 
common  law.  Again,  in  Bac.  Abr.  Escape,  C  where 
the  difference  between  voluntary  and  negligent 
escapes  Is  discussed,  it  is  said :  "It  was  formerly 
held,  that  where  a  sheriff  suffered  a  prisoner  in 
execution  to  make  a  voluntary  escape,  the  prisoner 
was  In  such  case  absolutely  discharged  from  the 
creditor,  and  that  the  right  of  action  was  entirely 
transferred  against  the  sheriff,  who  by  means  of 
such  escape  became  debitor  ex  delicto.  But  the 
later  resolutions  have  been  contrary:  and  it  has 
been  adjudged  that  where  a  sheriff  suffered  a  vol- 
untary escape,  the  plaintiff  might  have  a  new  action 
of  debt  or  scl.  fa.  quare  executlonem  non,  against 
the  prisoner:"  and  to  prove  this,  the  very 

564  case  of  Basset  •v.  Salter  is  cited.    The  writer 
then  adds  the  extract  from  8  and  9  Will.  8, 

ch.  27,  giving  the  plaintiff  a  right  after  escape,  to 
sue  forth  any  other  kind  of  execution  on  the  judg- 
ment as  if  the  body  of  the  prisoner  had  never  been 
taken  in  execution;  and  this  statute  he  certainly 
exhibits  as  giving  a  new  power,  not  possessed  at 
common  law.  In  Vln.  Abr.  Escape.  E.  note  to  pi.  II. 
it  Is  said.  "In  case  of  an  escai>e  against  the  will  of 
the  sheriff,  either  plaintiff  or  sheriff  may  retake: 
but  on  escape  with  consent  of  the  gaoler,  the  party 
only  has  remedy  to  take,  not  the  sheriff:  if  with 
consent  of  the  plaintiff,  then  neither  plaintiff  nor 
sheriff  can  retake  him.  though  the  (lebt  be  unsatis- 
fied. Show.  177.  cites  Alanson  v.  Butler,  and  says  it 
is  true  law  and  settled.  2 Mod.  186:  Basset  v.  Salter, 
same  point:  and  the  court  would  not  suffer  it  to  be 
argued."  &c.  Here  again  we  find  the  case  of  Basset 
V.  Salter  understood  as  settling  a  point  not  touch- 
ing at  all  the  power  to  take  out  a  fi.  fa.  These  con- 
siderations satisfy  me  that  Basset  v.  Salter  is 
misreported  in  Mod.  Rep.  and  in  truth  is  not  at  all 
applicable  to  the  question  before  us.  Take  away 
this  case,  and  the  position  that  after  a  ca.  sa.  exe- 
cuted there  can  issue  a  fi.  fa.  without  a  scire  facias, 
has  no  support  whatever.  On  the  contrary,  the 
clear  unbroken  stream  of  authority  shews  that  on 
an  escape  from  execution  the  plaintiff  was  confined 
to  his  new  ca.  sa.  unless  he  chose  to  bring  debt  upon 
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his  jndsnnent.  or  sue  out  a  scire  facias  quare  execo- 
tionem  habere  non  debet.  The  statute  of  8  and  9 
Will.  3,  ch.  27.  chang-ed  this  state  of  the  common  law 
inEnirland:  but  with  us  no  such  statute  has  been 
enacted. 

It  Is  insisted,  however,  that  the  court  may,  on 
motion,  award  execution  anew,  because  it  is  the 
most  speedy  mode  of  enforclnir  their  own  judsr- 
ment.  and  trlves  the  defendant  the  same  opportu- 
nity of  defence  that  he  could  have  on  a  scire  facias, 
as  the  court  mig^ht  in  their  discretion  Impanel  a 
jury  to  try  any  facte  alleged.  If  this  reasoning  be 
sound,  it  would  seem  to  dispense  almost  entirely 
with  the  use  of  the  writ  of  scire  facias.  In  the  case 
before  us.  suppose  a  scire  facias  had  been  resorted 
to:  what  miflrht  the  defendant  have  pleaded?  I  pre- 
sume there  can  be  no  question  that  he  mig-ht  have 
pleaded  either  nul  tlel  record,  or  payment  since  the 
Judg^ment,  or  release,  or  that  the  debt  had  been 
levied  on  a  fieri  facias,  or  his  lands  extended  for  it. 
or  his  body  taken  on  a  ca.  sa.  and  yet  remained  in 
execution,  or  had  been  discharged  by  the  plaintiff. 
All  these  are  matters  in  bar  arising  since  the  judg- 
ment, of  which  the  defendant  would  have  a  rlffht  to 
avail  himself.  Is  it  supposed  that  all  or  any  of 
these  pleas,  with  their  replications,  rejoinders, 
surrejoinders  &c.  could  be  as  well  brouffbt  forward 
on  motion  in  open  court,  as  by  the  resrular  proceed- 
ings at  rules?  If  so,  what  need  of  a  scire 
565  facias  in  any  case?  'The  g-eneral  rule  laid 
down  in  the  books  is,  that  where  a  new  per- 
son, not  a  party  to  the  judsrment.  derives  a  benefit 
by  or  becomes  chargeable  to  the  execution  of  It. 
there  must  be  a  scire  facias.'*  But  if  the  reasoning^ 
here  be  correct,  a  motion  would  answer  every  pur- 
pose, in  a  more  summary  and  less  expensive  man- 
ner. A  defendant  dies  after  judgment,  or  a  feme 
sole  marries  after  judfirment:  you  have  noth- 
ing: to  do  but  make  your  motion  ag'ainst  the 
executor  or  husband.  For  one,  I  cannot  consent  to 
these  innovations  upon  the  settled  principles  and 
practice  of  the  common  law.  without  a  statute  to 
authorize  them. 

I  think  the  judgment  of  the  circuit  court,  revcrs 
iuff  that  of  the  county  court,  should  be  affirmed.— 
Note  in  Original  Edition. 


Spencer  v.  Pilcher. 

July,  1837,  Lewisburg-. 

Bailtnents— Action  airalast  Bailee— Counts  In  Tort 
Whet  Constitutes  -Case  at  Bar.— In  action  by  owner 
affalnst  bailee  of  a  slave,  to  recover  damages  for 
his  loss,  declaration  contains  three  counts:  the 
first  is  a  common  count  in  trover:  the  second  al- 
leges, that  plaintiff  being  an  infant,  and  known  by 
defendant  to  be  such,  one  J.  S.  agreed  with  de- 
fendant to  hire  plaintiff's  slave  to  him  for  a  year, 
to  be  employed  on  his  farm,  according  to  the 
usage  of  the  country  concerning  similar  bail- 
mente.  defendant  agreeing  to  return  the  slave  at 
the  end  of  the  year,  and  the  amount  of  the  hire 
being  fixed  with  reference  to  the  employment  of 
the  slave  in  agricultural  labour  in  the  county; 
that  the  slave  was  delivered  to  defendant,  and 
employed  on  his  farm,  until  &c.  when  defendant, 
contrary  to  his  agreement,  and  to  the  usage  of 
the  country  in  like  cases,  and  without  the  knowl- 
edge or  consent  of  J.  S.  or  the  plaintiff,  put  the 
slave  on  board  a  fiat  boat  In  Ohio  river,  to  aid  in 
navigating  the  same  to  New  Orleans,  and  carried 
him  beyond  the  limits  of  the  county,  whereby  de- 
fendant failed  to  redeliver  the  slave,  as  he  was 
bound  to  do  by  his  agreement,  and  the  slave  was 
wholly  lost  to  the  plaintiff:  the  third  count  does 
not  allege  that  the  slave  hired  was  to  be  employed 
in  agricultural  labour  in  the  county,  nor  that  the 
amount  of  the  hire  had  reference  to  such  employ- 
ment, but  in  other  respects  Is  substantially  like 
the  second:  defendant  demurs  generally  to  the 
whole  declaration,  and  also  to  the  second  and 
third  counts:  Held,  I.  the  second  and  third  counts 
are  not  counte  In  assumpsit,  but  in  tort  and 

566       are  'well  enough  joined  with  the  count  In 
trover     1  The  second  and  third  counte  are 
sufficient  on  general  demurrer. 

Bill  of  Exceptions— References  to  Another  Bill— Suffl- 
ciency.*— Bin  of  exceptions  by  defendant  states, 
that  he  objected  to  the  admission  of  certain  evi- 
dence, "on  the  grounds  and  reasons  set  out  In  the 
third  Instruction  asked  by  defendant:"  the  In- 
struction so  referred  to  Is  contained  In  another 
bill  of  exceptions:  in  appellate  court,  defendant 
objecte  that  such  reference  made  in  one  bill  of 
exceptions  to  the  other  is  irregular:  Hbld.  there 
is  nothing  in  the  objection. 

*Blllof  Exceptions.— On  this  subject  see  generally, 
monographic  noU  on  "Bills  of  Exception"  ap- 
pended to  Stoneman  v.  Com.,  25Gratt  887. 


Bailments— Hire  of  Slaves— Action  acainst  Bailee  -  Bv- 
Idence— Admissions  of  Bailee.— Subsequently  to  a 
bailment  of  a  slave  for  hire,  the  bailee,  being  about 
to  carry  the  slave  with  him  on  a  voyage  down  the 
Ohio  and  Mississippi  rivers,  acknowledges  to  third 
I>erson8,  that  he  has  no  authority  to  do  so.  and 
that  he  will  be  liable  in  case  the  slave  be  lost: 
Held,  such  admissions  of  the  bailee  are  competent 
evidence  against  him.  In  an  action  brought  by  the 
owner  to  recover  damages  for  the  loss  of  the 
slave,  who  was  drowned  In  the  course  of  the  voy- 
age. 

Same— Sane— Same— Bvldence  SbowUiff  Parpose  for 
Which  Slaves  Hired.— In  action  to  recover  damageiv 
for  the  loss  of  a  slave  hired,  who  was  drowned  in 
the  course  of  a  voyage  down  the  Ohio  and  Mis- 
sissippi rivers,  on  which  he  had  been  carried  by 
the  bailee,  plaintiff,  with  a  view  to  shew  that  the 
slave  was  hired  for  the  purpose  of  being  employed 
In  agricultural  labour  in  the  county  of  the  bail- 
ment, offers  evidence  that  the  amount  of  the  hire 
reserved  was  the  usual  rate  for  slaves  hired  to 
that  employment:  that  slaves  employed  in  voy- 
ages down  the  Ohio  and  Mississippi,  and  slaves 
taken  from  the  county  of  the  bailment  to  a  neigh- 
bouring county,  and  there  hired  for  the  purpose 
of  being  employed  in  manufacturing  salt  and  dig- 
ging coal  (which  were  regarded  as  occupations  of 
greatdanger)  brought  much  higher  rates  of  wages 
than  those  hired  In  the  county  of  the  bailment, 
for  agricultural  and  domestic  purposes:  and  that 
so  far  as  the  witnesses  had  hired  slaves  to  be  em- 
ployed In  the  neighbouring  county,  and  so  far  as 
they  had  hired  slaves  to  be  employed  in  the 
county  of  the  bailment  for  agricultural  purposes, 
they  had  stipulated  for  the  place  of  employment, 
as  well  as  for  the  amount  of  wages:  Held,  the 
evidence  is  relevant  and  admissible. 

Same— Same -Liability  of  Bailee.— If  a  slave  be  hired 
with  the  understanding  that  he  is  to  be  employed 
in  agricultural  labour,  and  the  bailee  employs 
him  as  a  boatman,  in  which  occupation  he  Is 
drowned,  the  bailee  will  be  liable  to  the  owner 
for  his  value. 

Same— Same— No  Stipulation  as  to  Nature  of  Employ- 
ment-Rights of  Bailee.— A  general  bailment  of  a 
slave  for  hire,  without  express  stipulation  or  re- 
striction as  to  the  nature  or  place  of  employment, 
does  not  invest  the  bailee  with  all  the  rights  of  the 
master  for  the  period  of  bailment:  he  has  no 
right  to  send  or  carry  the  slave  upon  a  dangerous 
voyage  to  another  state:  and  if  be  does  so. 

567  and  the  'slave  is  accidentally  drowned  in  the 
course  of  the  voyage,  though  within  the 
limits  of  this  state,  and  though  no  immediate  neg- 
ligence appear  on  the  part  of  the  bailee,  he  will 
be  liable  for  the  value  to  the  owner. 

Same— 5ame— Loss  of  Slave— Trover  t— The  accidental 
loss  of  a  slave  hired,  occurring  in  an  employment 
of  the  slave  which  the  bailee  had  no  right  to  make, 
amounte  to  such  a  wrongful  conversion  by  the 
bailee,  as  will  sustain  an  action  of  trover  by  the 
owner. 

Action  on  the  case,  in  the  circuit  supe- 
riour  court  of  law  and  chancery  for  Wood 
county,    by  Alexander   H.    Pilcher  against 


t  Bailments— Loss     of    Thln^     Balled— Trover—  If 

the  bailee  use  the  thing  bailed  for  a  purpose  or  In  a 
manner  not  authorized  by  toe  terms  of  the  bail- 
ment, and  such  misuser  be  the  cause  or  occasion  of 
its  loss,  he  will  be  liable  in  trover  for  Its  value. 
Harvey  v.  Epes.  12  Gratt.  1«7,  citing  the  principal  case 
as  its  authority.  And  In  this  same  case  (Harvey  v. 
Bpes),  Judge  DANiBh  (p.  187)  said:  "I  do  not  think 
there  can  be  any  doubt  of  the  truth  of  the  proposi- 
tion stated  as  a  general  rule,  that  where  the  hirer 
of  property  uses  it  for  a  purpose  or  In  a  manner 
different  from  that  provided  for  in  the  contract  of 
hiring,  and  the  property  Is  lost  In  such  user,  the 
hirer  Is  at  once  answerable  for  the  loss:  that  the 
letter  to  him  may  treat  such  misuser  and  loss  as  a 
conversion  of  his  property,  and  have  immediate 
resort  to  his  action  of  trover,  even  before  the  term 
for  which  the  property  was  hired,  has  expired  by 
efflux  of  time:  And  that  no  care  or  diligence  on  the 
part  of  the  hirer  to  save  the  property  from  loss 
during  such  illegal  use  or  employment,  can  be  set 
up  as  a  bar  to  the  recovery  of  the  full  value  of  the 
property.  See  Story  on  Bailment,  i  413:  Spencer  v. 
Pllch€r,%  Leigh  566:  Homer  v.  Thwing,  3  Pick.  R.  4W; 
Wheelock  v.  Wheelwright  6  Mass.  R.  104:  Rotch  v. 
Hawes,  12  Pick.  R.  136:  Angus  v.  Dlckerson.  t  Meigs* 
R.  450:  Mayor,  etc,  of  Columbus  v.  Howard.  6  Ga.  R. 
213:  McLauchlln  v.  L>omas.  3  Strobh.  R.  86:  De 
Tollemere  v.  Fuller,  1  Const  Court  S.  Car.  117." 

See  generally,  monQgraphic  note  on  "Trover  and 
Conversion"  appended  to  Eastern  Lunatic  Asylum 
V.  Garrett  «7  Gratt  163. 
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William  Spencer.  The  declaration,  as 
at  first  filed,  consisted  of  a  sing^le  count, 
in  the  name  of  the  said  A.  H.  Pilcher  by 
Stephen  C.  Pilcher  his  next  friend,  alleging 
that  on  the  1st  day  of  January  1830.*  at  the 
county  aforesaid,  the  said  Alexander  was 
lawfully  possessed  of  a  certain  male  slave 
named  Monroe,  of  great  value  &c.  as  of 
his  own  property,  and  being  so  possessed 
thereof,  the  said  Alexander,  afterwards  to 
wit,  on  &c.  at  <&c.  casually  lost  the  said 
male  slave  out  of  his  possession  and  the 
same  afterwards  came  to  the  possession 
of  the  said  defendant  by  finding,  to  wi\,  on 
Ac.  Yet  the  said  defendant,  well  knowing 
the  said  slave  to  be  the  property  of  the  said 
Alexander,  and  of  right  to  belong  to  him, 
had  not  delivered  the  said  slave  to  the  said 
Alexander,  but  had  wholly  refused  so  to 
do,  although  often  requested,  and  after- 
wards, on  &c.  converted  and  disposed  of  the 
said  slave  to  his  own  use. 

After  various  proceedings  in  the  cause, 
which  it  is  unnecessary  to  state  here,  the 
court  made  an  order  on  the  4th  of  April 
1833,  permitting  the  plaintiff  (who  it 
appeared  had  attained  lawful  age)  to 
prosecute  the  suit  on  his  own  behalf. 
At  the  next  term,  the  court  gave  him 
leave  to  amend  his  declaration ;  and  he 
accordingly  amended  the  same,  by  adding 
two  new  counts  thereto. 

The  first  additional  count  stated  that  the 
plaintiff,  on  &c.  was  possessed,  as  of 
S68  his  own  property,  of  a  certain  *other 
male  slave  named  Monroe,  of  great 
value  &c.  and  the  said  plaintiff  being  then 
and  there  an  infant  under  the  age  of  21 
years,  and  he  the  defendant,  with  a  full 
knowledge  that  the  said  plaintiff  was  un- 
der the  age  of  21  years,  to  wit,  on  Ac.  being 
the  owner,  occupier  and  manager  of  a  large 
farm  in  said  county,  extensively  engaged 
in  the  cultivation  of  the  same,  and  desirous 
to  hire  hands  to  assist  in  the  cultivation 
of  the  same,  entered  into  an  agreement 
with  one  John  Stephenson  of  said  county, 
whereby  the  said  Stephenson  and  the  said 
Spencer  mutually  agreed  that  the  said 
Spencer  should  take  on  hire  the  said  slave 
Monroe  the  property  of  the  plaintiff  as 
aforesaid,  to  be  employed  by  him  the  said 
Spencer  on  his  farm  and  in  and  about  his 
business  as  a  farmer,  according  to  the 
usage  and  custom  of  the  country  concerning 
similar  bailments,  from  the  said  1st  day  of 
January  1830  until  the  25th  day  of  Decem- 
ber next  ensuing,  for  the  sum  of  15  dollars 
hire,  and  he  the  said  Spencer  then  and 
there  further  agreed  that  he  would  return 
the  said  slave  to  the  possession  of  the 
plaintiff  on  the  said  25th  day  of  December, 
and  in  all  things  connected  with  the  bail- 
ment of  said  slave  it  was  agreed  and  under- 
stood that  said  hiring  was  to  be  governed 
by  the  usage  and  custom  of  the  country  in 
like  cases.  And  the  plaintiff  avers  that 
the  price  stipulated  to  be  paid  for  the 
hire  of  said  slave  was  the  moderate  value 
of  said  slave  with  reference  to  his  employ- 
ment in  the  cultivation  and  tillage  of  a  farm 

•The  pleadiDfiTR  UDlformly  state  the  birlnir  of  the 
«lave  to  have  been  for  the  year  1830:  the  eridence 
shewn  it  to  have  been  for  the  year  1829.— Note  In 
Original  Edition. 


in  the  county  of  Wood,  and  had  direct 
reference  to  and  was  regulated  and  gov- 
erned by  such  employment  of  said  slave  on 
the  farm  of  said  Spencer.  And  the  plain- 
tiff farther  avers  that  after  the  making  of 
the  said  agreement,  to  wit,  on  Ac.  the  said 
slave  Monroe  was  placed  in  the  possession 
and  employment  of  the  defendant,  and 
worked  on  the  farm  of  the  said  defendant,  in 
performing  the  ordinary  duties  of  a  labour- 
ing hand  on  a  farm,  according  to  the  custom 
among  fatmers   in  said  county,  from 

569  the  said  1st  day  of  *  January  1830   un- 
til   the  17th  of    December   following, 

when  the  defendant,  contrary  to  the  true 
intent  and  meaning  of  the  agreement  en- 
tered into  between  him  and  the  said  Stephen- 
son, and  contrary  to  the  usage  and  custom 
of  the  country  in  like  cases,  and 
without  the  knowledge  and  against  the 
consent  of  the*said  Stephenson  or  the  plain- 
tiff, put  and  placed  the  said  slave  upon  and 
aboard  a  flat  boat  destined  for  New  Orleans, 
as  a  hand  to  aid  in  navigating  the  boat  to 
her  said  destination,  and  then  and  there 
caused  the  said  slave  to  be  carried  and  re- 
moved beyond  the  limits  of  the  said  county 
of  Wood,  exposed  to  the  dangers  incident 
to  the  navigation  of  the  river  at  that  season 
of  the  year,  whereby  the  defendant  utterly 
failed  to  redeliver  the  said  slave  to  the 
plaintiff  on  the  25th  of  December  1830,  as  he 
was  bound  to  do  by  the  agreement  made 
with  Stephenson  as  aforesaid,  nor  has  he 
delivered  the  said  slave  to  the  plaintiff 
since,  nor  to  the  said  Stephenson,  but  on  the 
contrary  the  said  slave  has  been  and  is 
wholly  lost  to  the  plaintiff,  without  the 
knowledge  and  against  the  consent  of  the 
said  plaintiff. 

The  second  additional  count  stated  (in 
substance)  that  the  plaintiff  t>eing  an  in- 
fant, and  the  defendant  knowing  him  to  be 
such,  Stephenson  agreed  to  hire  to  the  de- 
fendant a  slave  named  Monroe,  the  property 
of  the  plaintiff,  to  serve  the  said  defendant 
according  to  the  custom  and  usage  of  the 
country  concerning  similar  bailments,  from 
the  1st  day  of  January  1830  until  the  25th 
day  of  December  1830,  for  the  sum  of  15 
dollars,  and  the  defendant  stipulated  and 
agreed  to  return  the  said  slave  to  the  pos- 
session of  the  plaintiff  on  the  last  mentioned 
day,  and  in  all  things  connected  with  the 
bailment  of  the  said  slave,  to  be  governed 
by  the  custom  and  usage  of  the  country  in 
like  cases.  It  then  alleged  the  employment 
of  the  slave  by  the  defendant  in  the  ordi- 
nary duties  of  agriculture,  until  Ac.  when 
the  defendant,  contrary    to  his  agree- 

570  ment  with  Stephenson,  *and  contrary 
to  the  custom  and  usage  of  the  country 

in  like  cases,  put  the  said  slave  on  board  a 
flat  bottomed  boat,  as  a  hand  to  aid  in  nav- 
igating the  same  to  New  Orleans,  and  caused 
him  to  be  carried  and  removed  beyond  the 
limits  of  Wood  county,  and  did  not  return 
him  to  the  plaintiff  on  the  25th  of  December 
1830  or  at  any  time  since,  but  on  the  con- 
trary the  said  slave  was  wholly  lost  to  the 
plaintiff,  without  his  knowledge  and  against 
his  consent.  The  only  material  difference 
between  this  count  and  the  last  appears  to 
be,  that  this  count  does  not  allege  that  the 
slave    was  hired  to  be  employed  by  the  de- 
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fendant  on  his  farm  and  about  his  business 
as  a  farmer,  nor  that  the  amount  of  the  hire 
had  reference  to  such  employment. 

The  defendant  demurred  g^enerally  to  the 
whole  declaration  as  amended,  and  also  to 
each  of  the  two  additional  counts;  and 
the  plaintifif  joined  in  the  demurrers.  The 
defendant  likewise  put  in  the  plea  of  not 
guilty,  on  which  issue  was  joined.  On 
argument  of  the  demurrers,  the  court  over- 
ruled them:  and  a  jury  being  impaneled 
to  try  the  issue  in  fact,  found  a  verdict  for 
the  plaintiff,  and  assessed  his  damages  to 
317  dollars. 

At  the  trial,  the  defendant  filed  four  sev- 
eral bills  of  exception  to  opinions  of  the 
court  given  against  him. 

I.  The  first  bill  stated.  That  on  the  trial 
of  the  cause,  the  plaintiff,  to  maintain  the 
issue  on  his  part,  gave  evidence  proving, 
or  tending  to  prove,  that  he  j/^as  the  proper 
owner  of  the  slave  Monroe  in  the  declara- 
tion mentioned.  That  t>eing  himself  an 
infant  under  the  age  of  21  years,  his  brother 
Stephen  C.  Pilcher,  acting  for  him,  but 
without  any  official  appointment  authoriz- 
ing him  so  to  do,  hired  the  said  slave  to 
the  defendant  for  the  year  1828,  at  15  dollars 
per  annum;  but  it  did  not  appear  in  evi- 
dence that  there  was  any  special  agreement 
other  than  as  above  set  out.  That  near 
the  close  of  the  year  last  aforesaid,  John 
Stephenson  the  stepfather  of  the  plaintiff, 
acting  on  his  behalf,  he  being  still 
571  an  infant  and  *a  part  of  the  family 
of  the  said  John,  had  an  interview 
with  the  defendant,  when  a  conversation 
took  place  respecting  the  hiring  of  the 
slave  Monroe  for  another  year,  in  which  the 
defendant  remarked  that  Monroe  was  very 
awkward  in  farming  business  when  he  hired 
him,  but  that  he  had  improved  him  in 
ploughing  and  other  farming  work,  and  he 
thought,  if  he  kept  him  another  year,  he 
could  improve  him  considerably  more;  but 
as  he  considered  the  wages  high  for  the 
first  year,  he  was  unwilling  to  give  more 
for  the  ensuing  year.  *  This  conversation 
resulted  in  an  agreement  between  Stephen- 
son, on  the  part  of  the  plaintiff,  and  the 
defendant,  that  the  latter  should  keep  the 
slave  Monroe  for  another  year  on  hire,  at 
15  dollars  per  annum ;  but  no  particular 
stipulations  were  entered  into,  or  agreement 
made,  as  to  where  the  slave  was  to  be  em- 
ployed, or  the  nature  of  his  employment, 
otherwise  than  as  the  same  may  be  implied 
from  the  circumstances  already  detailed, 
and  those  which  follow.  It  appeared  satis- 
factorily that  the  plaintiff,  after  he  came  of 
age,  sanctioned  the  hiring  aforesaid  by 
Stephenson  his  stepfather.  It  further  ap- 
peared in  evidence  that  the  defendant  was 
a  permanent  inhabitant  and  extensive  cul- 
tivator of  the  soil  in  Wood  county ;  that  he 
had  been  accustomed,  for  many  years  be- 
fore, to  carry  the  produce  of  his  own  farm, 
and  sometimes  of  those  of  his  neighbours, 
to  New  Orleans  and  the  other  markets  on 
the  Mississippi ;  but  that  he  had  not  been 
so  engaged  for  the  two  years  immediately 
preceding  the  voyage  hereafter  mentioned, 
nor  had  made  a  trip  of  that  kind  since  the 
said  voyage.  That  the  said  slave  Monroe, 
during  the  first  year  for  which  he  was  hired 
to  the  defendant,  was  employed  on  his  farm 


in  the  county  of  Wood,  without  having  been 
sent  or  carried  to  any  distant  place,  so 
far  as  the  evidence  disclosed  the  facts. 
That  the  said  slave  continued  in  the  service 
of  the  defendant  on  his  plantation^  until 
the  15th  of  December  in  the  last  year 

572  of  his  hiring  (1829)  which  *was  within 
10  or  15  days  of  the  expiration   of  the 

time  for  which  he  was  hired,  when  defend- 
ant set  out  from  his  farm  in  Wood  county, 
with  two  large  flat  bottom  boats,  pretty 
well  loaded,  and  principally,  if  not  alto- 
gether, with  flour  made  from  the  wheat 
procKiced  on  his  farm,  and  other  of  his  agri- 
cultural products.  That  defendant  com- 
menced his  voyage  with  the  said  boats, 
with  but  two  hands  on  board  besides  him- 
self and  the  slave  Monroe.  That  the  defend- 
ant with  the  boats  aforesaid  was  destined 
for  Cincinnati,  and  thence  to  the  markets 
on  the  Mississippi,  if  satisfactory  sales 
were  not  made  at  the  firstnamed  place. 
That  on  the  evening  of  the  first  day  of  the 
voyage,  the  defendant  landed  his  boats  on 
the  Virginia  side  of  the  Ohio,  a  short  dis- 
tance above  Buffington's  island,  and  not 
far  below  the  line  then  dividing  the  coun- 
ties of  Wood  and  Mason.  That  in  landing 
the  boats,  which  had  been  previously  at- 
tached to  each  other  by  ropes,  the  boats  be- 
came separated,  and  in  consequence  thereof 
one  was  moored  at  the  first  point  of  land- 
ing, and  the  other  a  few  hundred  yards  be- 
low. That  as  it  was  becoming  dark,  the 
two  hands  were  sent  from  the  lower  to  the 
upper  boat,  for  the  purpose  of  taking  care 
thereof,  and  were  shortly  afterwards  fol- 
lowed by  the  slave  Monroe.  That  on  his 
leaving  the  lower  boat,  where  the  defend- 
ant was,  the  latter  remarked  to  him  that  he 
had  better  remain  with  him ;  but  no  other 
command  or  restraint,  to  induce  him  to  do 
so,  was  given  in  evidence.  That  on  the 
arrival  of  the  slave  Monroe  at  the  upper 
boat,  where  the  two  other  hands  already 
were,  he  went  on  board,  and  walked  back 
to  the  stern  of  the  boat,  where  he  either 
went  over  or  fell  over  into  the  Ohio  river, 
and  was  drowned.  That  at  the  time,  there 
was  a  light  in  a  lantern  on  the  deck  of  the 
boat.  That  after  the  slave  fell  into  the 
water,  every  reasonable  exertion  was  made 
in  vain  to  save  him.  That  at  the  time  of 
the  death  of  said  slave,  he  was  about 

573  13  Tears  of  age.  That  after  *the  loss 
of  the  said  slave,  the  defendant  pro- 
ceeded with  his  boats  to  Cincinnati,  where 
he  procured  some  additional  hands,  and 
continued  his  voyage  to  the  markets  on  the 
Mississippi  and  to  the  city  of  New  Orleans, 
whence  he  returned  to  the  county  of  Wood 
in  the  spring  of  the  following  year.  The 
plaintiff,  further  to  maintain  the  issue  on 
his  part,  produced  a  witness,  Henry  Dils, 
who  stated  that  a  few  days  before  the  de- 
fendant commenced  his  voyage  in  the  course 
of  which  Monroe  was  lost,  defendant  met 
the  witness  (who  is  a  brother  in  law  of  the 
plaintiff)  at  Parkersburg  in  Wood  county, 
and  enquired  of  the  witness  whether  he 
had  any  interest  in  the  boy  Monroe,  by 
which  defendant  could  be  authorized  to  carry 
him  down  the  river  with  him;  to  which  the 
witness  answered  that  he  had  no  such  in- 
terest, and  could  therefore  give  no  such 
permission,  but  that  the  plaintiff  and  his 


1002 


8  LEIGH 


SpBNCSR  V,  PiLCHBR. 


674-576 


stepfather  resided  bat  a  few  miles  distant, 
and  could  be  consulted  on  the  subject. 
Defendant  replied  that  he  did  not  expect  to 
be  able  to  see  them,  but  that  he  would  take 
Monroe  with  him  at  all  events,  and  if 
lost,  he  would  pay  for  him ;  that  he  would 
serve  as  a  cook,  and  save  him  50  dollars 
expense.  The  plaintiff  also  offered  in 
evidence  the  testimony  of  another  witness, 
Thomas  Neale,  who  stated  that  he  went  on 
board  defendant's  boat,  and  in  the  cabin  of 
the  boat  some  conversation  took  place  be- 
tween the  witness  and  defendant  respecting 
the  boy  Monroe,  in  the  course  of  which 
defendant  said,  he  had  been  down  to  see 
about  the  boy,  but  could  see  no  person  that 
would  give  him  leave;  and  that  if  he  took 
the  boy  and  lost  him,  he  should  have  to  pay 
for  him.  To  the  introduction  of  the  testi- 
mony of  Dils  and  NeaU  the  defendant  ob- 
jected, '*on  the  grounds  and  reasons  set  out 
in  the  third  instruction  asked  by  the  de- 
fendant in  this  cause,  and  made  part  of  the 
record,  and  for  all  other  legal  and  proper 
reasons;*'  but  the  court,  regarding  this 
evidence  as  admissible  for  the  purpose  of 
enabling  the  jury  to  ascertain  and 
574  decide  what  *was  the  true  interpreta- 
tion of  the  contract  of  hiring  for  the 
last  year  of  the  service  of  Monroe,  as  under- 
stood and  regarded  by  the  parties  at  the  time 
of  making  the  contract,  overruled  the  said 
objections,  and  permitted  the  evidence  to 
go  to  the  jury,  with  instructions  that  they 
were  only  to  consider  the  same  as  evidence 
for  the  purpose  aforesaid,  and  not  as  found- 
ing any  new  contract  between  the  parties, 
or  creating  any  new  obligation  on  the  part 
of  the  defendant,  different  from  the  obliga- 
tions resulting  from  the  original  contract 
of  hiring.  To  which  opinion  the  defendant 
excepted. 

II.  The  second  bill  of  exceptions  stated, 
that  on  the  trial  of  the  cause,  the  plaintiff, 
further  to  support  the  issue  on  his  part, 
after  the  introduction  of  the  testimony  set 
out  in  the  first  bill  of  exceptions,  offered 
evidence  tending  to  prove  that  slaves  taken 
from  the  county  of  Wood  to  the  neighbour- 
ing county  of  Kanawha,  and  there  hired 
for  the  purpose  of  being  engaged  in  the 
manufacture  of  salt  and  the  digging  of 
coal,  annually^  bring  from  25  to  30  per  cent, 
higher  wages  than  slaves  hired  in  the 
county  of  Wood  for  agricultural  and  house- 
hold purposes:  that  this  is  partly  owing  to 
the  great  risque  and  danger  which  are  con- 
sidered to  attend  the  employment  in  salt- 
making  and  coaldigging,  and  partly  to 
there  being  a  greater  demand  for  slave  la- 
bour in  the  county  of  Kanawha  than  in  the 
county  of  Wood :  and  that  so  far  as  the 
witnesses  had  hired  slaves  to  be  employed 
in  Kanawha,  and  so  far  as  they  had  hired 
slaves  to  be  employed  in  Wood  for  agricul- 
tural purposes,  they  had  stipulated  for  the 
place  of  employment,  as  well  as  for  the 
amount  of  wages.  The  plaintiff  also  offered 
evidence  to  prove,  that  slaves  employed  in 
voyages  down  the  Ohio  and  Mississippi 
rivers  brought  much  higher  rates  of  wages 
to  their  owners,  than  slaves  hired  to  be 
employed  in  the  county  of  Wood,  on  the 
farm  and  for  domestic  purposes:  that  the 
slave  Monroe  was  hired  to  the  defendant  at 
about    the   rate     for    which    boys    of    his 


575  *age  and  capacity  were  commonly 
hired  for  agricultural  and  domestic 
purposes  in  the  county  of  Wood :  and  that 
the  plaintiff  could  probably  have  gotten  30 
dollars  per  annum  for  the  said  slave  in  the 
county  of  Kanawha.  To  the  introduction 
of  which  evidence  the  defendant  objected, 
on  the  ground  that  the  same  neither  formed 
part  of  nor  explained  the  original  contract 
of  hiring,  nor  could  alter  or  vary  the  effect 
of  that  contract,  and  on  any  other  ground 
which  rendered  such  testimony  illegal ;  but 
the  court,  being  of  opinion  that  the  said 
evidence  tended  to  shew  what  were  the  orig- 
inal terms  and  conditions  of  the  contract 
for  the  hiring  of  the  boy  Monroe  for  the 
last  year,  as  understood  and  intended  by 
the  parties  at  the  time  of  making  that  con- 
tract, overruled  the  objection  and  permitted 
the  evidence  to  go  to  the  jury,  to  have  such 
weight  (if  any)  as  they  might  think  it  de- 
served, in  determining  what  were  the  terms 
of  the  said  contract.  To  which  opinion  the 
defendant  excepted. 

III.  The  third  bill  of  exceptions  stated, 
that  on  the  trial  of  the  cause,  after  the 
argument  thereof,  the  plaintiff  moved  the 
court  to  instruct  the  jury,  that  if  they 
should  believe,  from  the  evidence  in  the 
cause,  that  at  the  time  of  the  contract  en- 
tered into,  it  was  the  understanding  of  both 
parties  that  the  slave  in  question  was  hired 
to  labout  on  the  farm  of  the  defendant,  as 
a  hand  on  said  farm,  and  that  the  defend- 
ant took  said  slave  to  assist  in  navigating 
a  boat  to  New  Orleans,  and  the  slave  was 
drowned  whilst  in  that  employment, — then 
the  defendant  was  liable  for  the  value  of 
the  slave :  which  instruction  the  court  gave, 
adding  thereto  the  following  explanation 
and  limitation — **  provided  the  jury  shall  be 
satisfied  that  the  taking  the  boy  Monroe 
on  such  voyage,  as  described  by  the  wit- 
nesses, was  a  violation  of  the  contract  above 
supposed,  and  an  abuse  of  the  temporary 
right  acquired'  by  the  defendant  by  the 
hiring  of  the  slave.*'  To  which  opinion  as 
given  to  the  jury,  the  defendant  ex- 
cepted. 
576  *IV.  The  fourth  bill  of  exceptions 
stated,  that  on  the  trial  of  the  cause, 
after  the  arguments  to  the  jury  were  closed, 
the  defendant  moved  the  court  to  give  to 
the  jury  the  several  instructions  follow- 
ing. 

1.  Thst  a  general  bailment  of  a  slave 
for  hire  places  the  bailee,  as  to  the  services 
and  use  of  the  slave,  in  the  condition  of  the 
master  for  the  period  of  the  bailment  agreed 
upon,  and  that  the  law  does  not  annex  to 
such  a  bailment  any  restriction  upon  the 
bailee,  as  to  the  place  or  nature  of  the  use 
and  employment  of  the  slave  during  the  pe- 
riod of  the  hiring,  which  does  not  attach  to 
the  master  of  the  slave,  as  such.  Which 
instruction  the  court  refused  to  give. 

2.  That  the  defendant  cannot  be  charged 
for  the  slave  in  this  case,  upon  the  ground 
of  any  supposed  custom  or  usage  not  set 
forth  and  recited  in  the  plaintiff's  declara- 
tion, nor  unless  such  custom  or  usage  were 
expressly  made  a  part  of  the  contract  of 
letting  between  the  parties,  and  so  stated 
and  recited  in  the  pleadings,  and  found  by 
the   jury    accordingly    upon    the  evidence. 
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Which    instruction    the    court  gave  in  the 
words  in  which  it  was  asked. 

3.  That  the  defendant  can  only  be  charge- 
able in  this  case,  upon  the  contract  actu- 
ally agreed  and  mutually  made  between  the 
plaintiff  and  himself,  for  the  hire  of  the 
slave  in  question,  and  not  upon  any  decla- 
rations of  the  defendant  made  to  other  per- 
sons, of  what  he  may  have  supposed  the 
legal  effect  of  the  contract  to  be;  and  that 
no  such  declarations  to  third  persons,  not 
assented  and  agreed  to  by  the  plaintiff, 
can  constitute  any  new  or  substantive 
ground  on  which  to  charge  the  defendant 
with  the  loss  of  the  slave.  Which  instruc- 
tion the  court  gave,  with  the  following  ex- 
planation: '*  But  the  declarations  of  the 
defendant  to  third  persons  may  be  resorted 
to  and  considered  by  the  jury,  in  ascertain- 
ing and  satisfying  themselves  what  were 
the  terms  and  conditions    of    the    contract 

of    hiring,    as    mutually    understood 

577  *by    the    parties    at    the  time  it  was 
entered    into;  for  which    purpose  the 

jury    will    give   to  these   declarations  such 
weight    as   they  may  think  they  deserve." 

4.  That  if  the  jury  find  upon  the  evidence, 
that  the  slave  in  question  was  let  or  bailed 
generally  for  hire,  and  was  lost  by  accident 
before  the  expiration  of  the  term  of  bail- 
ment, the  plaintiff  cannot  recover  for  the 
loss  in  an  action  of  trover,  and  to  entitle 
him  to  recover  for  the  slave  in  trover,  there 
must  be,  and  appear  upon  the  evidence,  an 
injurious  or  wrongful  conversion.  Which 
instruction  the  court  gave,  with  the  follow- 
ing addition:  *'But  if  the  jury  are  satis- 
fied from  the  evidence,  that  sending  the 
slave  Monroe  on  the  voyage  described  by 
the  witnesses  was  a  manifest  abuse  of  the 
rights  temporarily  acquired  by  the  hiring, 
and  that  he  was  lost  to  the  plaintiff  in  con- 
sequence thereof,  such  abuse  is  equivalent 
to  a  wrongful  or  injurious  conversion,  and 
may  sustain  the  count  for  trover." 

5.  That  if  a  slave  or  chattel  bailed  for 
hire  be  lost,  with  the  exertion  of  ordinary 
diligence  by  the  bailee,  he  is  not  liable  for 
the  loss;  and  the  ordinary'  diligence  is  that 
degree  of  care  which  every  man  of  common 
prudence,  capable  of  governing  a  family, 
takes  of  his  own  affairs.  Which  instruction 
the  court  gave,  with  the  following  addi- 
tion:  **Thi8  is  the  general  rule  under 
ordinary  circumstances ;  but  if  a  person  hir- 
ing a  slave  sends  or  carries  him  on  distant 
or  hazardous  voyages,  against  the  expressed 
or  implied  terms  of  the  hiring,  and  he  is 
lost  thereby,  ordinary  care  and  diligence 
during  such  voyage  will  not  excuse  his 
liability." 

6.  That  if  the  jury  were  satisfied,  from 
the  evidence  of  the  contract  produced  before 
them,  that  the  hiring  was  a  general  hiring, 
then  the  bailee  had  a  right  to  use  the  slave 
hired  to  him,  at  any  and  every  place,  and 
in  any  proper  business,  wherein  a  man  of 
ordinary  prudence  would  use  his  own  like 
kind    of  property,  and    if    the    slave    thus 

hired  were  lost  without  negligence  or 

578  *cruelty,  the  loss    must    be    borne  by 
the    bailor.      Which    instruction    the 

court  refused  to  give. 

7.  That  a  slave  let  to  hire,  especially 
for  farming  purposes,  cannot  in  point  of 
law    be      considered     as    being    employed 


wrongfully,  by  being  put  to  aid  in  convey- 
ing the  produce  of  the  farm  to  market, 
whether  by  land  or  water.  Which  instruc- 
tion the  court  gave,  with  the  following  ad- 
dition :  ^*Provided  the  distance  and  nature 
of  the  journey  do  not  amount  to  an  abuse 
and  endangering  of  the  safety  of  the  slave." 

To  which  several  opinions  and  decisions 
of  the  court,  refusing  to  give  the  first  and 
sixth  instructions  asked,  and  annexing  to 
the  third,  fourth,  fifth  and  seventh  instruc- 
tions asked,  additional  instructions  which 
were  not  asked,  the  defendant  excepted, 
and  his  bill  of  exceptions  was  sealed  and 
reserved  to  him,  to  have  the  same  effect  as 
if  each  of  the  said  opinions  and  decisions 
had  been  separately  excepted  to. 

After  the  verdict  was  rendered,  the  de- 
fendant moved  the  court  to  arrest  the 
judgment,  *  ^because  of  the  improper  joinder 
of  causes  of  action."  The  court,  after 
argument,  overruled  the  motion,  and  ren- 
dered judgment  for  the  plaintiff  for  the  dam- 
ages assessed  and  costs.  To  that  judgment 
a  supersedeas  was  allowed,  on  the  petition 
of  Spencer. 

Fisher,  for  plaintiff  in  error. 

Summers,  for  defendant  in  error. 

PARKGR,  J.  This  case  has  been  sub- 
mitted upon  the  notes  of  counsel,  and  I  will 
consider  briefly  the  several  objections  made 
to  the  judgment,  omitting  one  or  two  which 
seem  to  me  to  have  nothing  in  them ;  such 
as  that  the  plaintiff  did  not  set  out  the 
usages  and  customs  alluded  to  in  his  decla- 
ration, and  that  in  the  first  bill  of  excep- 
tions the  court  says,  that  certain  evidence 
was  objected  to  by  the  defendant  **on 
579  the  grounds  and  reasons  *set  out  in 
the  third  instruction  asked,"— with- 
out repeating  them. 

The  case  itself  is  one  of  no  little  interest 
to  the  hirers,  and  to  the  letters  to  hire,  of 
slaves.  The  evidence  proved  that  the  de- 
fendant hired  the  plaintiff's  slave  from  the 
1st  of  January  1829  to  the  25th  of  December 
of  that  year.  There  was  no  special  agree- 
ment made  at  the  time,  how  or  where  he 
was  to  be  employed;  but  many  circum- 
stances rendered  it  probable  that  he  was  to 
be  employed  that  year,  as  he  had  been  the 
year  before,  on  the  defendant's  plantation, 
in  the  ordinary  agricultural  and  domestic 
business  of  a  farm,  without  being  subjected 
to  extraordinary  risks.  The  hire  to  be  paid 
for  him  in  1829  was  the  same  that  had  been 
paid  the  year  before,  when  the  boy  was 
smaller,  and  was  no  more  than  was  usually 
paid  for  boys  of  his  age  and  size,  kept  on 
farms  in  Wood  county,  if  as  much.  The 
slave  belonged  to  an  infant,  and  was  hired 
to  the  defendant  by  John  Stephenson,  the 
plaintiff's  stepfather,  who  was  not  his 
guardian  de  jure  or  de  facto,  and  had  no 
legal  authority  to  contract  for  him,  al- 
though after  he  came  of  age  (which  was 
subsequent  to  the  bringing  of  this  action) 
he  sanctioned  the  contract  of  hiring.  On 
the  15th  of  December,  only  ten  days  before 
the  expiration  of  the  term  of  hiring,  the 
defendant  set  out  with  two  boats  loaded 
with  produce,  bound  for  Cincinnati  in 
Ohio,  and  thence  to  markets  on  the  Missis- 
sippi, taking  the  boy  with  him,  and  only 
two  others  to  maitage  the  two  boats.  On 
their  voyage  down  the  Ohio,  and  soon  after 
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they  passed  below  the  line  of  Wood  county, 
the  slave  was  accidentally  drowned.  The 
defendant  pursued  his  voyage  to  Cincin- 
nati, went  thence  to  New  Orleans,  and  did 
not  return  to  Wood  until  the  spring  of 
1830. 

On  this  state  of  facts,  connected  with 
certain  declarations  of  the  defendant  be- 
fore he  set  out,  admitting  his  responsibility 
in  case  of  the  loss  of  the  slave,  the  jury 
found  a  verdict  for  the  plaintiff,  and  the 
court  gave  judgment. 

580  *The  first    objection    to    the    judg- 
ment is,  that  there  was  a  misjoinder 

of  counts  in  the  declaration,  and  that  the 
court  ought  to  have  sustained  the  defend- 
ant's demurrer.  The  first  count  is  in 
trover,  and  it  is  contended  that  the  two  last 
are  in  assumpsit.  The  two  last  counts  do 
state  an  agreement  for  the  hire  of  the  slave, 
and  for  his  redelivery  on  the  25th  of  Decem- 
ber; but  that  agreement  is  not  stated  as 
one  made  by  the  plaintiff,  or  for  him  or 
on  his  account,  but  by  one  John  Stephen- 
son, whose  authority  is  no  where  recog- 
nized. It  seems  to  have  been  stated,  to 
shew  that  the  slave  came  into  the  defend- 
ant's possession  without  a  trespass,  and 
that  he  was  bound  to  redeliver  him  at 
Christmas.  The  failure  to  return  him  is 
averred,  and  the  injury  is  alleged  in  carry- 
ing him  out  of  the  county,  and  placing  him 
in  a  boat  destined  for  New  Orleans,  whereby 
he  was  wholly  lost  to  the  plaintiff.  These 
are,  I  think,  substantially  good  counts  in 
case,  and  were  not  improperly  joined  to 
that  in  trover. 

The  first  bill  of  exceptions  is  to  the  re- 
ception of  the  evidence  of  the  two  witnesses 
Dils  and  Neale.  It  is  to  be  recollected  that 
the  plaintiff,  after  coming  of  age,  had  rec- 
ognized the  contract  as  made  by  Stephen- 
son,— a  circumstance  which  does  not  affect 
the  pleadings  in  the  cause,  but  may  affect 
the  evidence:  and  it  is  for  the  benefit 
of  the  defendant  to  consider  it  in  this  light ; 
for  otherwise,  having  hired  the  slave  from 
a  person  having  no  authority  to  contract 
for  the  infant,  and  having  lost  him  in  his 
employment,  in  the  manner  and  under  the 
circumstances  proved,  he  would  be  left 
without  a  shadow  of  defence.  The  court 
admitted  the  evidence  of  these  witnesses,  for 
the  purpose  of  enabling  the  jury  to  ascer- 
tain the  true  interpretation  of  the  contract 
of  hiring,  and  the  defendant's  own  under- 
standing of  it;  and  I  think  their  evidence 
was  not  only  admissible  for  this  purpose, 
but  to  prove  the  defendant's  possession  of 
the  boy,  and  the    fact    that    he    was 

581  taking  him  on  a  distant  *''and  perilous 
voyage,    without   express    authority, 

and  that  he  did  contemplate  the  possibil- 
ity, if  not  probability  of  losing  him. 

The  testimony  set  out  in  the  second  bill 
of  exceptions  I  also  think  was  admissible 
and  relevant.  Before  offering  it,  it  had 
been  proved  that  the  plaintiff  had  elected 
to  consider  the  contract  of  hiring  as  valid. 
The  amount  of  the  hire  had  been  ascer- 
tained, and  that  it  was  no  more  than  rea- 
sonable, when  ordinary  risks  in  farming 
business  in  Wood  county  were  in  the  con- 
templation of  the  parties.  To  strengthen 
this  presumption,  and  as  tending  to  shew 
that  no    extraordinary    risk    was    contem- 


plated, the  plaintiff  offered  evidence  that 
slaves  hired  for  the  purpose  of  being  em- 
ployed in  the  manufacture  of  salt,  the  dig- 
ging of  coal,  or  in  voyages  down  the  Ohio 
and  Mississippi  rivers,  brought  much 
higher  wages  than  those  employed  in 
the  county,  for  agricultural  or  domestic 
purposes,  and  that  when  they  were  to 
be  engaged  in  those  other  avocations, 
there  was  generally  a  stipulation  to  that 
effect.  This  evidence  I  consider  relevant 
to  the  point  of  enquiry.  The  great  and 
general  rule  in  admitting  testimony  is, 
that  all  facts  and  circumstances  upon  which 
any  reasonable  presumption  or  inference 
can  be  founded  are  admissible  evi- 
dence, however  small  the  weight  the 
court  may  attach  to  them.  Presumptions 
may  be  derived  from  the  artificial  course 
and  order  of  human  affairs,  and  the  customs 
of  a  particular  class  of  people,  because  a 
probability  arises  that  the  customary  course 
of  dealing  has  been  adopted,  and  that  the 
particular  act  done  was  in  the  usual  routine 
of  business,  and  with  its  ordinary  concomi- 
tants. 1  Starkie's  Evid.  17,  35,  36.  The 
object  in  this  case  was  to  ascertain  whether, 
at  the  time  of  hiring,  the  parties  contem- 
plated any  extraordinary  risks;  and  the 
fact  that  a  difference  in  the  amount  of  the 
hire  was  generally  made  when  slaves  were 
to  be  employed  out  of  the  county,  in  certain 
purposes  attended  with  greater  hazards, 
seems    to   me  to    be    relevant    if    not  very 

strong  testimony. 
582         *The   instructions  excepted   to  and 
stated  in  the  third   bill  of   exceptions 
were  in  my  opinion  entirely  correct. 

The  defendant  then  asked  the  court  to 
give  seven  instructions  to  the  jury,  explan- 
atory of  the  law  of  the  case;  which  were 
given  absolutely,  or  under  certain  modifica- 
tions, or  refused.  To  those  which  were 
given,  the  defendant  cannot  object.  The 
propriety  of  the  refusal  to  give  others,  or 
of  giving  them  only  under  certain  modifica- 
tions, depends  on  the  nature  of  this  partic- 
ular species  of  bailment,  and  the  rights  and 
duties  growing  out  of  it.  My  opinion  on 
that  point  will  sufficiently  indicate  my 
agreement  or  disagreement  with  the  court 
below,  without  referring  to  the  instructions 
in  detail:  prefacing  my  remarks  however 
with  the  observation,  that  if  it  appears  from 
all  the  instructions  taken  together,  that  the 
law  was  stated  correctly  to  the  jury,  I  will 
not  cavil  at  particular  isolated  expressions, 
which  taken  by  themselves  might  be  con- 
sidered erroneous. 

The  object  of  the  defendant  was  to  in- 
duce the  court  to  instruct  the  jury,,  that  a 
general  bailment  of  a  slave  for  hire  places 
the  bailee  in  the  condition  of  a  master  for 
the  period  of  bailment  agreed  on,  and  en- 
titles him  to  use  or  employ  him  in  any  way^ 
or  at  any  place,  where  or  in  which  the  mas- 
ter or  owner  could  lawfully  use  or  employ 
him.  His  further  object  was  to  induce  the 
court  to  say  to  the  jury,  that  if  the  bail- 
ment was  not  restricted  by  special  agree- 
ment at  the  time  of  making  it,  no 
declarations  of  the  defendant,  or  evidence 
of  facts  and  circumstances,  could  be 
resorted  to  for  the  purpose  of  explaining 
the  real  nature  of  the  bailment,  in 
derogation     of     the    right     of   the    bailee 
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to  carry  the  slave  where  he  pleased, 
and  to  employ  him  in  any  busi- 
ness however  hazardous,  provided  a  man 
of  ordinary  prudence  could  or  would  use 
his  own  absolute  property  in  the  same 
manner.  I  am  of  opinion  that  the  court  was 
right  in  resisting  these  efforts. 

583  ^It  cannot   be    maintained  that  the 
bailee   of  a   slave  for  hire  has  all  the 

rights  of  a  master  during  the  period  of 
bailment.  He  must  not  only  observe  the 
covenants  of  hiring,  but  is  bound  to  per- 
form what  has  been  omitted  to  be  inserted, 
but  ought  reasonably  to  be  done.  Cooper's 
Justinian,  lib.  3,  tit.  25,  {  5.  Such  a  bailee 
must  take  care  to  use  the  property  accord- 
ing to  the  fair  understanding  when  he 
hired  it;  and  if.  from  his  own  declaration, 
or  any  facts  or  circumstances,  it  appears 
that  it  was  hired  for  one  purpose,  and 
has  been  used  for  another  attended  with 
greater  danger  of  loss  or  detriment,  he  is 
responsible  to  the  owner,  in  the  event  of 
such  detriment  or  loss.  The  hirer  gains 
only  a  transient  qualified  property  in  the 
thing  hired,  and  must  use  it  prudently  and 
reasonably.  1  Tucker's  Comm.  372;  Jones 
on  Bailments  85,  and  passim.  If  this  is  the 
law  of  the  locatio-conductio  rei,  it  is  em- 
phatically the  law  of  hiring  personst  Our 
law  in  many  instances  recognizes  a  distinc- 
tion between  property  in  things  and  per- 
sons. **A  slave,"  says  chief  justice 
Marshall,  ''has  volition  and  feelings, 
which  cannot  be  disregarded  or  overlooked 
in  conveying  him  from  place  to  place." 
Boyce  v.  Anderson,  2  Peters  154.  ** Slaves," 
says  judge  Brooke  in  Allen  v.  Freeland,  3 
Rand.  178,  **are  not  only  property,  but 
rational  beings,  entitled  to  the  humanity 
of  the  court  when  it  can  be  exercised  with- 
out invading  the  right  of  property." 
These  observations,  though  applied  to 
other  cases,  are  not  foreign  from  this.  The 
master  or  owner  of.  a  slave  is  bound  to 
treat  him  as  an  intelligent,  sentient  being, 
and  will  not  be  presumed,  without  proof, 
to  place  him  under  the  dominion  of  a 
temporary  bailee,  to  be  used  how  and 
where  he  pleases.  If  he  hires  him  with  a 
reasonable  expectation  that  he  will  be  em- 
ployed in  a  business  comparatively  healthy 
and  free  from  danger  to  life,  it  ought  not 
to  be  permitted  to  the  bailee  to  immure  him 
in  an  unhealthy  mine,  or  to  subject  him  to 
the  hazards   of  distant   voyages,  and 

584  the  perils  of  a  business  *he  has  never 
followed.  Humanity  to  the  slave  re- 
quires this,  and  the  security  of  the  rights  of 
property  imposes  other  restrictions  on  the 
bailee,  for  the  sake  of  the  owners. 
A  slave  hired  in  a  state  recognizing  the 
rights  of  the  owner,  cannot  be  taken 
in  England,  where  the  moment  he 
touches  the  soil  he  is  disenthralled,  or  to 
one  of  the  non-slaveholding  states,  where 
the  dangers  of  seduction  and  loss  are  prob- 
able and  imminent.  If  the  bailee  encoun- 
ters this  risk,  and  the  slave  is  lost,  the  loss 
must  fall  on  him  who  braves  the  conse- 
quences. In  the  case  at  bar,  the  jury  might 
reasonably  have  inferred  that  the  fair  un- 
derstanding of  the  contract  was  to  employ 
the  boy  in  agricultural  or  domestic  pur- 
poses, in  the  county  of  Wood  or  its  vicinity. 
The    commencement    of  a  voyage    to   Cin- 


cinnati and  New  Orleans  was  a  violation 
of  that  understanding,  subjecting  him  to 
risks  and  dangers  not  contemplated  or 
estimated  when  the  hiring  took  place. 
He  was  lost  to  the  owner  in  the  prosecu- 
tion of  that  unauthorized  use  of  him,  and  I 
am  of  opinion  that  the  bailee  is  responsi- 
ble for  the  loss,  and  that  there  is  no  error 
in  the  instructions  or  the  judgment  of  the 
court. 

BROCKENBROUGH  and  BROOKE,  J., 
concurred. 

TUCKER,  P.  At  the  threshold  of  this 
case  we  are  met  by  a  demurrer  to  the  whole 
declaration  foir  misjoinder,  the  first  count 
being  the  ordinary  count  in  trover,  and  the 
two  others  counts  in  assumpsit,  as  is  al- 
leged bjr  the  counsel  for  the  plaintiff  in 
error.  If  this  be  true,  the  declaration  is  bad 
on  general  demurrer,  in  arrest  of  judg- 
ment, or  upon  error.  1  Chitty's  Plead.  236. 
And  I  am  free  to  say  that  the  language  of 
those  counts  is  much  calculated  to  lead 
to  the  conclusion  that  they  are  in  assump- 
sit. There  is  one  thing,  however,  decisive 
of  the  contrary.  To  make  them  counts  in 
assumpsit,  there  must  be  an  agreement 
laid  between  the  parties,  or  a  promise 
585  *from  the  defendant  to  the  plaintiff 
for  a  consideration.  In  Coggs  v. 
Bernard,  2  hd.  Raym.  909,  the  declaration 
laid  a  promise  and  breach,  but  no  consid- 
eration. Without  consideration  there  was 
no  agreement,  though  the  delivery  of  the 
cask  of  brandy,  with  a  promise  safely  to 
remove  it,  constituted  a  bailment,  with  the 
obligation  to  perform  the  act  carefully,  and 
the  failure  was  a  breach  of  duty.  Accord- 
ingly, the  plea  was  not  guilty,  and  the  ac- 
tion was  treated  as  a  tort.  So  in  Corbett  v. 
Packington,  6  Barn.  &  Cres.  268,  justice 
Bayley,  for  the  reasons  just  given,  considers 
the  count  in  Coggs  v.  Bernard  as  **  rightly 
held  to  be  a  count  in  tort,  one  essential 
ingredient  to  a  count  in  contract,  viz.  a 
consideration,  not  being  stated."  Now  in 
this  case  there  is  no  shadow  of  agreement 
laid,  between  plaintiff  and  defendant. 
There  is  an  agreement  laid  indeed  between 
Stephenson  and  defendant,  but  there  is 
not  one  syllable  in  the  declaration  connect- 
ing Stephenson  with  the  plaintiff,  or  shew- 
ing any  authority  as  guardian  de  jure  or 
de  facto,  or  any  request  from  the  infant, 
himself,  or  any  ratification  of  the  agree- 
ment after  he  came  of  age ;  nor  is  it  even 
stated  that  the  contract  was  made  for  the 
infant,  so  as  to  leave  it  to  be  inferred  that 
by  suing  upon  the  agreement,  he  assented 
to  and  ratified  it.  There  being  no  agree- 
ment therefore,  the  counts,  whether  good 
or  bad,  are  not  in  assumpsit  but  in  tort. 
Whether  good  or  bad  is  unimportant,  as 
there  was  one  good  count,  viz.  the  count  in 
trover,  which  is  of  itself  sufficient  to  sus- 
tain the  action. 

We  come  next  to  the  demurrers  to  the 
two  additional  counts.  Considering  them, 
as  we  have  done,  as  counts  in  tort,  are 
they  good  counts?  They  are  certainly 
very  informal,  but  I  think  they  are  in  sub- 
stance good.  In  the  action  for  the  tort, 
only  two  things  are  necessary :  the  allega- 
tion that  the  property  came  to  the  hands 
of  the  defendant  (without  a  trespass)  and 
the    failure   to   redeliver    it   to   the  plain- 
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586  tiff.  Now  here  the  counts  state  *that 
the  defendant  received  the  slave  from 
Stephenson;  and  whether  Stephenson  com- 
mitted a  trespass  or  not,  the  defendant  was 
no  trespasser.  The  first  requisition,  then,  is 
satisfied.  Secondly,  though  the  agreement 
stated  between  the  defendant  and  Stephen- 
Aon  constituted  no  contract  between  the 
plaintiff  and  defendant,  yet  by  that  agree- 
ment it  was  the  duty  of  the  defendant  to  re- 
turn the  slave  at  Christmas.  Indeed  it  was 
his  duty  to  return  him  at  any  rate,  and  his 
failure  to  do  so  was  a  wrong  to  the  plain- 
tiff, for  which  he  had  a  right  of  action ;  and 
the  allegation  that  the  defendant  '^carried 
him  out  of  the  county,  and  placed  him  on 
board  of  a  boat  destined  to  New  Orleans, 
whereby  he  failed  to  redeliver  the  slave, 
and  that  he  never  has  delivered  him,  but 
that  the  slave  is  wholly  lost  to  him,'*  is 
surely  a  sufiQcient  allegation  of  injury.  I 
consider  the  counts  therefore  as  substan- 
tially good,  though  certainly  very  informal. 

We  come  next  to  the  exceptions.  The 
first  id  to  the  introduction  of  the  evidence 
of  Dils  and  Neale.  It  is  not  stated  for 
what  purpose  the  testimony  was  offered; 
but  putting  the  agreement  out  of  the  ques- 
tion, it  was  relevant  testimony  to  prove 
Spencer's  possession  of  the  boy,  and  the 
fact*that  he  was  in  the  act  of  taking  him 
off  on  the  voyage,  with  a  full  knowledge  of 
the  wrong,  and  a  perfect  consciousness  of 
his  responsibility  for  him  should  he  be 
lost. 

The  third  exception  was  to  a  motion  of 
the  plaintiff  to  instruct  the  jury,  that  if 
they  believed  it  was  the  understanding  of 
both  parties  that  the  slave  should  labour  on 
the  farm,  and  that  the  defendant  employed 
him  as  a  boatman,  whereby  he  was  drowned, 
they  must  consider  the  defendant  liable; 
which  instruction  was  given  with  the  qual- 
ihcation  that  they  must  be  satisfied  the  em- 
ployment of  the  slave  as  a  boatman  was  in 
violation  of  the  contract,  and  an  abuse  of 
the  temporary  right  of  the  defendant.  This 
instruction  was  not  erroneous.  The  de- 
fendant himself  having  introduced, 
587  or  the  plaintiff  *having  introduced 
without  objection,  evidence  of  this 
agreement,  I  am  of  opinion  that  the  in- 
struction was  properly  given. 

The  second  exception  I  have  more  doubt 
about;  but  I  yield  my  doubts  to  the  convic- 
tions of  my  brethren,  who  all  concur  upon 
the  point. 

As  to  the  fourth  bill  of  exceptions,  I  am 
of  opinion  that  the  court  properly  refused 
to  give  the  first  and  sixth  instructions 
moved  for.  The  second  was  given  as 
asked.  The  rest  of  the  instructions  mov^d 
for  were  properly  modified  by  the  court ;  for 
I  am  of  opinion  that  a  farmer,  resident 
even  on  the  Ohio  river,  having  hired  a 
slave  generally,  without  restriction  upon 
his  use,  has  no  right  to  send  him  beyond 
the  limits  of  the  state,  upon  a  hazardous 
voyage  to  another  and  distant  state;  and 
that  if  he  does  so,  and  the  slave  is  acci- 
dentally drowned  in  the  course  of  the 
voyage,  though  within  the  limits  of  this 
state,  he  is  responsible  for  the  value  to  the 
owner,  even  though  no  negligence  or  want 
of  care  should  appear  on  his  part. 


Upon  the  whole,  I  am  of  opinion  to  affirm 
the  judgment. 

CABELL,  J.,  concurred.  Judgment 
affirmed.  

588  *Douglassv.  Fagg. 

July,  188T,  Lewisburff. 

(Absent  Cabbll.  J.) 

Sale  of  Realty— Veiidor*s  Lien— Subrogation  to*— Case 
at  Bar.— M.  sells  land  lo  F.  whoirives  two  bonds  for 
the  purchase  money.  D.  for  whose  benefit  tbe 
purchase  Is  made,  pays  off  the  first  bond  and  part 
of  the  second.    The  balance  he  delivers  to  F.  to  be 

fiaid  to  M.  but  It  is  not  paid  over,  and  suit  Is  brought 
or  the  same  on  the  second  bond  against  F.  Jndff- 
mentbeinff  rendered.  F.  ffives  a  forthcomings  bond 
with  security,  which  is  forfeited,  and  afterwards 
obtains  an  injunction,   upon   crivinff  bond    with 


•Sureties— Rights  of -Contributloa  — Subrogation.— 

Where  there  is  a  j  adgment  or  decree  against  a  prin- 
cipal debtor  and  his  surety,  and  a  third  party  at  the 
instance  of  the  principal  and  for  his  sole  benefit  and 
without  the  assent  of  the  surety,  enters  as  surety 
for  the  principal  in  an  obligation,  the  effect  of  which 
is  to  suspend  the  execution  of  the  judgment  or  de- 
cree and  thus  prejudice  the  rights  of  the  first  surety, 
the  equity  of  the  latter  Is  superior  ;  and  it  seems  to 
be  well  settled  that  in  such  case,  the  second  surety 
would  not  be  entitled  to  contribution  from  the  first, 
and  there  is  much  authority  for  the  proposition  that 
the  first  would  be  entitled  to  indemnity  from  the 
second.  This  principle  has  been  applied  to  injunc- 
tion bonds,  bail  Ixmds.  prison  bounds  bonds,  forth- 
coming bonds,  and  appeal  bonds.  Burks.  J., 
delivering  the  opinion  of  the  court  in  Hamsberger 
V.  Yancey.  88  Gratt  540.  As  authority  for  the  propo- 
sition, he  cites  Langford  v.  Perrin,  h  Leigh  562 : 
DouglaM  v.  Faoo,  8  Leigh  588 ;  Givens  v.  Nelson.  10 
Lieigh  88i :  Stout  v.  Vause.  1  Rob-  169  ;  Robinson  v. 
Sherman.  2  Gratt  178;  Bentley  v.  Harris.  2  Gratt. 
367 :  Leake  v.  Ferguson.  2  Gratt.  41© :  Preston  v. 
Preston.  4  Gratt.  88. 

Thus,  in  Givens  v.  Nelson,  10  Leigh  382.  889.  the 
principal  in  a  bond,  to  indemnify  his  sureties 
therein,  assigned  a  claim  to  a  trustee  in  trust  that 
he  should  collect  the  amount  and  apply  tbe  proceeds 
to  the  discharge  of  the  bond.  Before  this  claim  was 
collected,  suit  was  brought  upon  the  bond  and  the 
sureties  contributed  ratably  to  iu  payment.  One 
of  the  sureties  obtained  a  decree  against  the  princi- 
pal for  what  he  paid,  and  upon  this  decree  sued  out 
a  ca.  ca.  whicb  being  executed  on  the  principal,  he 
entered  into  aboundsbond  with  sureties,  and  af lee- 
wards broke  the  condition,  whereby  the  sureties  in 
that  bond  became  liable.  It  was  held— on  the  au- 
thority of  the  principles  deducible  trom  DouglaM  v. 
Fagg,  8  Leigh  688,— that  the  sureties  in  the  bounds 
bond  could  not  resort  to  the  trust  fund— which  the 
trustee  in  the  meantime  had  collected— for  their 
reimbursement  except  to  the  extent  of  any  surplus 
that  might  remain  after  the  full  indemnification  of 
the  original  sureties. 

So.  in  Bentley  v.  Harris.  2  Gratt.  867.  8fll.  the  prin- 
cipal debtor  in  a  judgment  obtained  an  injunction 
thereto,  and  executed  an  injunction  bond  with  a 
third  person  as  surety  :  tbe  surety  in  the  judgment 
not  being  d  party  to  the  injunction.  It  was  held- on 
theautbority  of  the  principal  case  and  Givens  v.  Nel- 
son. 10  Leigh  382.— that,  upon  dissolution  of  the  in- 
junction, tbe  surety  in  the  injunction  bond  was 
liable  for  the  debt  enjoined  before  tbe  surety  in  the 
judgment. 

See.  also,  citing  principal  case.  Dent  v.  Wait.  0  W. 
Va.  46:  Myers  v.  Miller.  46  W.  Va.  «16,  31  S.  E.  Rep. 
988.  In  tbe  first  of  these  two  cases,  the  principal 
case  is  cited  as  a  leading  case  on  the  doctrine  of 
substitution. 

Forother  cases  on  the  subject  of  subrogation  in 
respect  to  sureties,  see,  citing  principal  case.  Powell 
V.  White,  II  Leigh  882  (note  by  president);  foot-note 
to  Buchanan  v.  Clark.  10  Gratt.  166 ;  foot-note  to 
Preston  v.  Preston,  4  Gratt.  88 ;  monographic  note 
on  "Subrogation**  appended  to  Janney  v.  Stephen, 
2Pat.&H.  n. 

Debts— Payment  by  Stranger— Effect. -There  have 
been  cases  in  which  it  has  been  stated  by  the  court 
that,  where  a  stranger  pays  the  debt  of  another 
without  his  knowledge  and  authority,  such  a  pay- 
ment absolutely  extinguishes  the  debt:  and  the 
inference  to  be  drawn  from  them  is,  that  the  debt 
is  by  such  unauthorized  payment  utterly  extin- 
guished in  law  or  equity.  Neely  v.  Jones,  16  W.  Va. 
686,  citing  principal  case.  But  Judge  Gbrbn.  who 
delivered  the  opinion  of  the  court  in  this  case,  con- 
tinuing, said  :     "But  these  views  are  not  in  other 
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surety  to  pay  the  amount  of  the  judCTnent  In  case 
the  injunction  shall  be  dissolved.  The  injunction 
is  afterwards  dissolved,  and  judfirment  rendered 
against  the  surety  in  the  Injunction  bond,  which 
he  satisfies.  Then  the  surety  claims  that  for  this 
money  paid  by  him  In  satisfaction  of  the  vendor's 
claim,  the  vendor  had  a  Hen  upon  the  land,  and 
files  a  bill  to  be  substituted  In  the  place  of  the 
vendor,  and  have  the  benefit  of  the  Hen.  Held. 
the  claim  to  substitution  cannot  be  sustained,  and 
the  bill  must  therefore  be  dismissed. 

Appeal  from  a  decree  of  the  circuit  court 
of  Aug^usta,  pronounced  on  the  21st  of 
June  1834,  in  a  suit  wherein  John  Fagg  was 
plaintiff,  and  James  Douglass  and  others 
were  defendants.  The  record  disclosed  in 
substance  the  following  case. 

Robert  Draffin,  the  owner  of  certain  land 
on  Ivy  creek  in  the  county  of  Albemarle, 
conveyed  it  in  the  year  1805,  in  trust  to  se- 
cure the  payment  of  certain  debts,  amongst 
which  was  a  debt  to  William  Brown  &  Co. 
The  land  was  sold  by  the  trustee,  pur- 
chased for  the  firm  of  Brown  &  Co.  and 
conveyed  to  Brown.  Draffin  however  re- 
tained possession,  and  contested  the  sale. 
In  this  state  of  the  matter,  Brown  having 
died,  an  arrangement  was  made  in  the  year 
1815  between  Boyd  Miller  the  surviving 
partner  of  Brown  &  Co.  of  the  one  part, 
and  James  Douglass  and  Crenshaw  Fret- 
well   of  the  other    part,    of    the    following 

nature.  Douglass  and  Fretwell  be- 
589      came    the    ostensible  "^purchasers  of 

the  land  at  the  price  of  2550  dollars, 
to  be  paid  in  two  instalments,  the  one  of 
1200  dollars  payable  in  1816,  the  other  of 
1350  dollars  payable  in  1817.  They  were 
to  indemnify  Miller  against  certain  respon- 
sibilities  which  his  firm    had   incurred  for 


cases  approved,  and  It  has  been  decided,  that  a  pay- 
ment of  a  debt  by  a  stranger  without  the  authority 
expressed  or  Implied  of  the  debtor  Is  no  discharare 
of  the  debt,  unless  the  payment  is  subsequently  in 
some  manner  ratified  by  the  debtor,  but  whenever 
ratified.  It  will  relate  back  to  the  date  of  the  pay- 
ipent  and  have  the  same  effect  as  If  It  had  been 
expressly  authorized  by  the  debtor,  and  therefore  It 
may  be  ratified  even  after  suit  Is  broug^ht  upon  H; 
and  the  debtor's  relying  upon  It  as  a  payment  Is 
such  a  ratification.  See  Simpson  v.  Eddlngton.  10 
Exchq.  845.  848  :  Kemp  eC  al.  v.  Balls,  10  Exchq.  610  : 
Belshaw  V.  Bush,  11  C.  B.  (78  En^.  Com.  Law  R.)  207  ; 
WhltinfiT,  Use  of  Sun  Mutual  Insurance  Co.  v.  Inde- 
pendent Mutual  Insurance  Co..  15  Md.  814  :  Leavitt 
and  Lee.  Ex'rs  of  Hans  Wilson  v.  Morrow,  6 Ohio  St. 
71  :  Webster  and  Smith  v.  Wyster.  I  Stew.  (Ala.) 
184." 

To  the  point  that  a  stranirer  paylnir  the  debt  of 
another  will  not  be  subroirated  to  the  creditor's 
rlsrhts  without  an  agreement  to  that  rtfect,  the 
principal  case  is  cited  in  Neely  v.  Jones.  1(J  W.  Va. 
636.  641.  See  principal  case  also  cited  In  Conrad  v. 
Buck,  21  W.  Va.  409. 

Sale  of  Land— Aflrreenent  of  Vendee  to  Pay  Lien 
Thereon— Effect.— Where  the  vendee  of  land,  under 
his  contract  with  the  vendor.  Is  bound  to  pay  a  debt 
which  is  a  lien  on  the  land,  he  becomes  principal 
debtor  and  his  vendor  surety  only,  and  the  latter, 
and  the  creditors  who  succeeded  to  his  equities, 
have  the  rlgrht  to  require  the  land  held  by  the  vendee 
to  be  subjected  to  the  satisfaction  of  the  lien  which 
rests  upon  it  In  exoneration  of  the  lands  subse- 
quently aliened  by  the  vendor  and  encumbered  by 
a  deed  of  trust.  Schultz  v.  Hansbrousrh,  83  Gratt. 
582,  583,  citing  prlncioal  case. 

Judgments— Concluslvenesa  of  .—The  re  is  no  doubt 
that  a  Judfirment  or  decree  necessarily  altlrminfir  the 
existence  of  any  fact  is  conclusive  upon  the  parties 
or  their  privies,  whenever  the  existence  of  that  fact 
is  asrain  in  issue  between  them,  not  only  when  the 
subject-matterls  the  same,  but  when  thepointcomes 
incidentally  in  question  in  relation  to  a  different 
matter,  in  the  same  or  any  other  court,  except  on 
appeal,  writ  of  error,  or  other  proceeding  provided 
for  its  revision.  C.  &  O.  R.  Co.  v.  Rison.  99  Va.  82,  87 
S.  E.  Rep.  324.  cltlngprlnclpalca.se  as  authority.  See 
also,  foot-note  to  Shelton  v.  Barbour,  2  Wash.  64 : 
monofirraphic  note  on  "Judirments"  appended  to 
Smith  V.  Charlton.  7  Gratt.  426. 


Draffin ;  to  execute  their  bonds  for  the  two 
instalments  of  the  purchase  money;  and  to 
receive  a  conveyance  or  release  of  the 
title  to  the  land.  This  arrangement  was 
made  for  the  benefit  of  Draffin,  who  was  to 
pay  the  purchase  money,  and  protect  Doug- 
lass and  Fretwell  from  loss  on  account  of 
their  engagements.  They  executed  their 
bonds  pursuant  to  the  arrangement,  and 
Miller  executed  to  them  a  deed  of  release  for 
the  land ;  but  his  deed  was  not  delivered. 
No  written  evidence  was  preserved  of  Draf- 
fin's  interest  in  the  contract,  but  he  was 
left  in  possession  of  the  land. 

Draffin  paid  the  bond  of  1200  dollars  in 
1816,  and  afterwards  paid  800  dollars,  part 
of  the  bond  for  1350  dollars.  Then  he  went 
to  Kentucky,  leaving  James  Douglass  in 
possession  of  part  of  the  land,  and  his  son 
Thomas  Draffin  in  possession  of  the  resi- 
due, with  funds  at  command  sufficient  to 
pay  the  balance  of  the  purchase  money. 
Thomas  Draffin,  in  his  father's  absence, 
put  into  the  hands  of  Fretwell  the  balance 
due  upon  the  last  bond,  but  Fretwell  failed 
to  pay  over  this  balance  to  Miller.  Suit 
was  brought  at  law  against  Fretwell  and 
Douglass,  and  judgment  recovered  against 
them.  An  execution  issued  on  this  judg- 
ment, and  a  forthcoming  bond  was  executed 
by  Fretwell,  with  Thomas  Draffin  as'  his 
surety,  upon  which  bond  execution  was  af- 
terwards awarded.  An  appeal  was  takezk 
from  the  judgment  on  the  forthcoming 
bond,  and  that  judgment  affirmed. 

On  the  17th  of  November  1820,  while  Rob- 
ert Draffin  was  in  Kentucky,  Fretwell  filed 
his  bill  in  the  court  of  chancery  at  Stanton, 
making  Boyd  Miller  the  sole  defendant 
thereto.  In  this  bill  Fretwell  claimed  to  be 
the  sole  purchaser  of  the  land,  alleg- 
590  ing  that  he  had  paid  *^the  first  bond 
and  800  dollars  of  the  second ;  that  he 
had  sold  one  half  of  the  land  to  Douglass  ; 
that  he  had  made  a  compromise  with  Rob- 
ert Draffin,  and  had  received  no  title,  it 
being  in  the  heirs  of  Brown,  and  Miller  be- 
ing consequently  unable  to  make  it.  An 
injunction  was  prayed  for  to  the  judgment, 
which  was  granted,  and  John  Fagg  became 
Fretweirs    surety    in   the  injunction  bond. 

Sometime  afterwards,  in  November  1823, 
Douglass  having  discovered  what  measures. 
Fretwell  was  pursuing,  filed  his  bill  also  in 
the  court  of  chancery  at  Staunton,  disclos- 
ing the  character  of  the  purchase  by  him- 
self and  Fretwell,  the  interest  of  Draffin, 
and  the  obligation  of  Fretwell  to  pay  the 
balance  of  the  money,  without  any  right  to 
the  land ;  concluding  his  bill  with  a  prayer 
that  Fretwell  should  be  restrained  from 
getting  the  title,  and  that  his  injunction 
should  be  dissolved. 

While  these  suits  were  pending,  Robert 
Draffin  returned  from  Kentucky,  and  in 
May  1825  filed  his  bill  in  the  Staunton 
chancery  court,  making  Brown's  heirs,  Boyd 
Miller,  Fretwell  and  Douglass  defendants, 
setting  forth  the  whole  case,  and  praying 
that  Fretwell's  injunction  might  be  dis- 
solved, that  he  might  be  compelled  to  pay 
the  balance  of  the  purchase  money,  and 
that  the  title  to  the  land  might  be  conveyed 
to  him  the  complainant.  Fretwell  answered 
this  bill,  as  he  had  previously  answered 
that  of    Douglass,  insisting  that  he  had  an 
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interest  in  the  purchase  of  the  land ;  that 
200  acres  thereof  were  to  be  secured  to  him ; 
that  he  had  paid  a  small  part  of  the  first 
bond ;  that  he,  and  not  Draffin,  had  paid  800 
dollars  of  the  second  bond ;  and  that  Thomas 
Draflin  had  never  put  into  his  hands  any 
money  to  pay  the  balance  of  the  second 
bond ;  though  he  admitted  that  he  had  be- 
come indebted  to  Thomas  Draffin  about  the 
amount  of  that  balance,  and  executed  his 
note  therefor.  Douglass  answered,  admit- 
ting the  statement  in  Draffin*s  bill 
to    be  true,    but  alleging  that  before 

591  "^Draffin  went  to   Kentucky,    respond- 
ent had  advanced  to  him  2000  dollars, 

on  his  promise  to  secure  it  upon  the  land 
in  question;  that  he  had  made  him  further 
advances,  and  after  his  return,  had  settled 
with  him,  ascertaining  the  whole  amount 
of  the  advances  to  be  5280  dollars,  for 
which  he  had  agreed  to  purchase  of  Draffin 
440  acres  of  the  land,  the  whole  tract  being 
between  600  and  700  acres.  He  exhibited 
Draffin's  receipt,  bearing  date  the  21st  of 
August  1826,  and  acknowledging  the  pur- 
chase. Among  the  proofs  in  this  cause  was 
tlie  deposition  of  Thomas  Draffin,  declaring 
that  the  whole  of  the  first  bond,  and  800 
dollars  of  the  second,  had  been  paid  by 
Robert  Draffin,  and  that  he  the  deponent 
had  paid  into  the  hands  of  Fretwell  the 
balance  of  the  purchase  money,  upon  his 
promise  to  pay  it  over  to  Boyd  Miller. 

Draffin's  bill  was  brought  to  a  hearing 
the  13th  of  December  1827.  Whereupon  the 
court  pronounced  as  its  opinion,  **that 
the  defendants  Douglass  and  Fretwell  have 
no  claim  whatever  to  the  lands  mentioned 
in  the  bill,  arising  under  their  contract  of 
purchase,  they^  having  interested  them- 
selves in  the  purchase  for  the  benefit  of  the 
plaintiff,  and  having  agreed  to  release,  in 
case  the  plaintiff  should  thereafter  pay  the 
purchase  money  which  they  had  undertaken 
to  pay."  The  court  was  **further  of  opin- 
ion, from  the  evidence  in  this  cause,  that 
the  plaintiff  faithfully  complied  with  his 
contract,  by  discharging  to  the  agent  of 
Miller  all  the  money  which  Douglass  and 
Fretwell  had  undertaken  to  pay  for  him  to 
Miller,  except  the  sum  of  ;£  166.  3.  1.  with 
interest  thereon  from  the  2d  of  July  1817 
till  paid,  and  that  this  balance,  though  not 
paid  over  to  the  defendant  Miller,  as  it 
ought  to  have  been,  by  the  defendant  Fret- 
well, has  been  paid  by  the  plaintiff  to  the 
defendant  Fretwell. '  *  After  further  stating 
its  opinion  as  to  the  right  of  Douglass  to 
the  440  acres  of  land,  and  the  lien  of  Mil- 
ler upon  all  the  lands  for  the  balance 

592  of  *the    purchase    money,    the  court 
adjudged,    ordered    and   decreed  that 

George  Kskridge,  the  marshal  of  the  court, 
be  appointed  a  commissioner  to  convey  to 
the  plaintiff  the  title  of  Brown's  heirs,  and 
also  to  execute  a  release  to  the  plaintiff  of 
all  the  interest  of  Boyd  Miller  in  the  lands, 
**so  soon  as  it  is  ascertained  that  the  de- 
fendant Miller  has  obtained  payment  of 
the  said  sum  of  ;£166.  3.  1.  with  interest 
from  the  2d  of  July  1817  till  paid,  from  the 
defendant  Fretwell  or  his  securities,  or 
from  any  other  person."  Draffin,  after 
thus  obtaining  the  legal  title,  was  decreed 
to  convey  to  Douglass  the   440  acres.     And 


the   defendants  were  directed  to  pay  to  the 
plaintiff  his  costs. 

The  suit  of  Douglass  against  Fretwell 
was  brought  to  a  hearing,  and  the  bill 
dismissed,  the  5th  of  December  1827. 

And  in  the  case  of  Fretwell  against  Mil- 
ler, the  injunction  was  dissolved  the  27th 
of  June  1827,  and  the  bill  dismissed,  under 
the  act  of  assembly,  at  the  following  term. 

These  causes  being  disposed  of,  a  suit  was- 
brought  upon  the  injunction  bond  by  Boyd 
Miller,  against  Fretwell  as  the  principal 
obligor,  and  Fagg  as  the  surety  therein. 

While  the  suit  on  the  injunction  bond  was 
pending,  Fagg,  in  August  1828,  exhibited 
his  Oill  in  the  Staunton  chancery  court 
against  James  Douglass,  Robert  Draffin, 
Thomas  Draffin  and  the  marshal  of  the 
court,  claiming  the  benefit  of  Boyd  Miller's 
lien  on  the  land  for  the  payment  of  the 
balance  of  the  purchase  money;  insisting 
that  as  he  was  no  party  to  the  suits,  he 
was  not  bound  by  the  decrees  rendered  in 
them;  and  charging  that  Draffin  had  pro- 
cured the  decree  fraudulently,  by  the  per- 
jured evidence  of  Thomas  Draffin,  who  was 
interested  in  the  land,  holding  part  of  it 
under  his  father;  that  this  interest  was 
concealed  during  the  pendency  of  the  suit ; 
that  Fretwell  had  in  fact  paid  part 
593  *of  the  purchase  money  of  the  land, 
and  never  received  the  balance  from 
Thomas  Draffin,  but  that  Fretwell  being 
poor,  feeble  and  unlearned,  there  was  a 
want  of  attention  to  the  good  conduct  of 
the  suits.  Douglass  answered,  controvert- 
ing the  plaintiff's  allegations,  and  insisting 
that  the  decrees  already  rendered  were  oblig- 
atory upon  Fagg,  and  conclusive.  Robert 
Draffin  died  before  answer.  John  Draffin 
his  executor  answered  the  bill,  also  con- 
troverting the  plaintiff's  allegations,  and  in- 
sisting upon  the  decrees.  Thomas  Draffin 
likewise  answered,  denying  the  plaintiff's 
allegations;  denying  that  he  was  interested 
when  he  gave  his  evidence;  and  re-affirm- 
ing the  facts  which  he  had  stated  in  his 
deposition.  The  marshal  of  the  court  did 
not  answer. 

William  Harper,  on  his  motion,  was  ad- 
mitted a  defendant,  and  claimed  200  acres 
of  land,  the  residue  of  the  tract  after  satis- 
fying the  claim  of  Douglass  for  440  acres. 
In  September  1827,  after  the  dissolution  of 
Fretwell's  injunction.  Harper,  with  knowl- 
edge of  that  dissolution,  lent  1500  dollars 
to  Draffin,  and  took  a  deed  of  trust  on  the 
200  acres  of  land  to  secure  the  payment. 
At  a  subsequent  sale  under  the  deed,  made 
in  1831,  he  purchased  the  land  for  1700  dol- 
lars, and  took  a  deed  from  the  trustee.  He 
therefore  resisted  the  claim  of  Fagg,  and 
insisted  that  if  it  should  be  established,  the 
burthen  should  be  thrown  on  Fagg  for  his 
indemnity,  or  if  that  could  not  be  done, 
that  Douglass  should  contribute  ratably 
with  him  in  proportion  to  the  relative  value 
of  tfie  land. 

Among  the  exhibits  in  the  cause  were 
the  following. — A  copy  of  a  record  from 
Albemarle  county  court,  shewing  that  in 
November  1823,  Thomas  Draffin  had  brought 
an  action  of  debt  against  Fretwell  on  a 
single  bill  dated  July  4th  1817,  for  ;f  163.  17. 
3.  and  obtained  a   judgment  by  confession. 
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on  which  a  fieri  facias  issued  in  June  1824, 

which  was  never  returned.     The  single  bill 

(which  was  copied  into    the    record) 

594  was  in  these  words:  ***On    a    settle- 
ment with  mr.  Thomas  Draffin,  I  owe 

him  £163.  17.  3.  As  witness  my  hand  and 
seal»  this  4th  of  July  1817.  Crenshaw  Fret- 
well  [Seal]."— An  extract  from  the  same 
court,  shewing  that  in  August  1828  an  ex- 
ecution issued  in  behalf  of  Thomas  Draffin 
against  Pretwell  for  the  sum  of  200  dollars, 
with  interest  from  the  7th  of  October  1821, 
and  coste,  for  so  much  money  lent  at  the 
last  mentioned  date;  which  was  returned 
executed  on  the  defendant's  body,  and  he 
discharged  by  order  of  the  court,  on  the 
ground  that  it  had  been  levied  when  he 
was  attending  the  court  as  a  witness. — A 
copy  of  the  schedule  rendered  by  Thomas 
Draffin  on  the  25th  July  1829,  when  he  took 
the  oath  of  an  insolvent  debtor,  in  which 
schedule  he  included  his  claim  under  an 
execution  against  Fretwell  for  200  dollars. 
— And  a  statement  of  the  execution  against 
Fretwell  and  Fagg  upon  the  judgment  on 
the  injunction  bond,  with  the  sheriff's  re- 
ceipt to  Fagg  for  1206  dollars  7  cents  in 
full,  dated  24th  December  1828. 

There  were  numerous  depositions  in  the 
cause,  bearing  on  the  facts  deposed  to  by 
Thomas  Draffin,  and  on  his  interest  in  the 
land. 

The  cause  came  on  to  be  heard  before  the 
circuit  court  of  Augusta  on  the  21st  of  June 
1834,  when  the  court  declared  it  to  be  its 
opinion  (for  reasons  stated  in  writing)  that 
the  plaintiff  Fagg  who  had  discharged  the 
balance  of  purchase  money  for  the  land, 
with  interest  thereon,  and  the  costs  occa- 
sioned by  the  proceedings  at  law  to  recover 
the  same,  by  paying  the  sum  of  1206  dol- 
lars 7  cents  on  the  24th  of  December  1828, 
had  a  right,  to  the  extent  of  that  sum  with 
interest  thereon,  to  be  substituted  in  the 
place  of  the  creditor  Boyd  Miller,  to  whom 
said  payment  was  made,  and  to  subject  said 
land  to  repayment  thereof,  and  of  the  costs 
expended  by  the  plaintiff  in  the  prosecu- 
tion of  this  suit ;  to  which  the  defendants 
Douglass  and  Harper,    the  holders  of 

595  said  *land,    were    to    contribute  rat- 
ably.    Whereupon  commissioners  were 

appointed  to  go  upon  the  lands,  and  ascer- 
tain and  report  the  relative  value  of  the 
two  parcels  on  the  13th  of  December  1827, 
the  date  of  the  decree  in  the  suit  of  Draffin 
against  Fretwell  and  others. 

From  this  decree  Douglass  appealed. 

Johnson  and  Peyton,  for  the  appellant. 

Baldwin,  Michie  and  the  attorney  gen- 
eral, for  the  appellee. 

PARKER,  J.  The  only  difficulty  I  have 
had  in  this  case  was  occasioned  by  the 
terms  of  the  decree  in  the  suit  of  Draffin 
against  Miller,  Fretwell  and  others.  It  is 
evident  that  the  dissolution  of  the  injunc- 
tion of  Fretwell  against  Miller  decided 
nothing  as  to  the  payment  of  the  ;f  166.  3.  1. 
by  Draffin  to  Fretwell.  That  matter  was 
not  put  in  issue  by  the  pleadings,  and  the 
injunction  ought  to  have  been  dissolved, 
and  no  doubt  was  dissolved,  upon  the 
ground  that  Fretwell  had  no  right  to  the 
conveyance  of  the  title  which  he  sought. 
The  same  order  must  have  been  made,  if 
Fretwell  had  proved  the   payment   by  him- 1 


self  to  Miller's  agent,  of  the  ;fl66.  3.  1. 
because  it  was  clearly  established  that  the 
purchase  of  the  land  was  made  by  Fretwell 
and  Douglass  for  the  benefit  of  Robert 
Draffin.  So  too  the  decree  in  the  case  of 
Draffin  against  Miller  and  others,  so  far  as 
it  directs  the  title  to  be  made  to  Robert 
Draffin  for  the  land  in  the  bill  mentioned, 
and  a  release  of  Boyd  Miller's  right,  **80 
soon  as  it  is  ascertained  that  Miller  has 
obtained  payment  of  the  said  sum  of 
£166.  3.  1.  with  interest  Ac.  from  the  de- 
fendant Fretwell  or  his  securities,  or  from 
any  other  person," — withottt  directly  de- 
creeing that  Fretwell  should  pay  that  sum, 
— seemed  to  me  not  to  conclude  the  question 
of  the  liability  of  Fretwell,  so  as  to  bind 
^^ggt  because  such   a  decree  might  have 

been  properly  made,  whether  Fretwell 
5%      had  received  from  *Draffin  the  ;tl66. 

3.  1.  or  not;  and  the  fact  that  the  de- 
cree fixed  the  liability  of  Fretwell  for  that 
sum,  was  perhaps  rather  matter  to  be  in- 
ferred by  argument  from  the  decree,  aa 
having  constituted  one  of  its  grounds,  than 
directly  adjudicated.  See  1  Starkie  on 
Bvid.  183,  et  seq. ;  Id.  202.  I  was  therefore 
inclined  at  first  to  think  that  the  question 
of  Fretwell's  liability  had  not  been  conclu- 
sively settled  by  the  decree  actually  made, 
because  the  opinions  expressed  by  the  chan- 
cellor in  the  first  part  of  it  were  rather  the 
annunciation  of  the  grounds  and  reasons 
for  making  the  decree,  than  the  decree  it- 
self. But  further  reflection,  and  conference 
with  my  brethren,  have  satisfied  me  that 
this  impression  was  incorrect.  The  fact  of 
the  payment  of  the  balance  of  the  purchase 
money  for  the  land,  by  Robert  Draffin  to 
Fretwell,  who  had  given  his  bonds  to  Mil- 
ler, is  expressly  alleged  in  the  bill,  and 
denied  in  the  answer.  It  was  therefore  a 
matter  directly  in  issue ;  and  upon  the  evi- 
dence adduced  on  that  point,  the  chancellor, 
in  the  first  part  of  the  decree,  expresses  the 
opinion  that  this  balance  of  £166,  3.  1. 
^*  though  not  paid  over  to  the  defendant 
Miller,  as  it  ought  to  have  been,  by  the 
defendant  Fretwell,  has  been  paid  by  the 
plaintiff  to  the  defendant  Fretwell."  This 
opinion  I  must  regard  as  a  judicial  decision 
ojf  the  fact  between  Draffin  and  Fretwell, 
not  to  be  afterwards  drawn  in  question  be- 
tween them.  It  is  a  matter  directly  de- 
termined, upon  an  issue  formally  made 
between  the  parties ;  and  public  policy  re- 
quires that  it  should  not  be  again  brought 
into  litigation,  unless  fraud  in  obtaining 
the  decree  is  alleged  and  proved.  So  too  it 
is  binding  upon  the  surety  of  Fretwell,  and 
upon  all  other  persons,  as  an  adjudicated 
fact;  that  is  to  say,  no  person,  in  any  con- 
troversy, can  be  permitted  to  deny  that 
Fretwell  received  the  ;fl66.  3.  1.  from 
Draffin,  and  is  bound  for  it.  They  may 
deny  their  own  obligations  to  pay  as  surety 
or  otherwise,  but  not  his.  Mnnford  Ac.  v. 
Overseers  of  the  Poor,  2  Rand.  313 ;  Crad- 
dock   V.  Turner's  adm'x,  6  Leigh  116;  Ray 

V.  Clemens,  Id.  600. 
597  *It  is  unnecessary  to  decide  how  far 
this  principle  might  be  affected  by 
the  proof  of  a  fraudulent  combination  to 
charge  Fretwell.  There  is  no  such  evidence 
in  this  cause,  and  the  most  that  can  be  said 
is,  that  the  decree  was  obtained  on  the  tea- 
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timony  of  an  interested  or  discreditable 
witness.  Fretwell's  attention  was  called 
to  the  evidence  of  that  witness,  and  he 
might  have  shewn  his  interest  or  want  of 
credit,  if  he  had  used  ordinary  diligence, 
by  the  same  proof  that  the  appellee  subse- 
quently produced.  Even  the  discovery  of 
new  evidence,  which  merely  goes  to  im- 
peach the  credit  of  witnesses  examined  in 
the  original  suit,  or  of  cumulative  witnesses 
to  a  litigated  fact,  is  not  sufficient  to  im- 
peach a  decree.  Livingston  v.  Hubbs  and 
others,  3  Johns.  Ch.  Rep.  124.  Moreover 
there  was  other  evidence  strongly  corrob- 
orative of  Thomas  Draffin's,  and  in  the 
present  case  itself  there  is  no  testimony 
outweighing  the  positive  denial  of  the  sev- 
eral answers,  corroborated  by  circum- 
stances, or  disproving  the  receipt  by 
Fretwell  of  the  balance  of  the  purchase 
money  from  Draffin  to  be  paid  to  Miller. 

Taking,  then,  the  fact  to  be  that  Fretwell 
did  receive  this  money,  and  ought  to  have 
paid  it  to  Miller,  the  only  other  question  is 
as  to  the  right  of  Fagg  to  be  substituted  to 
the  remedies  of  Miller  against  the  land  of 
Draffin.  He  claims  this  right,  because  he 
has  paid  Miller  a  debt  binding*  Draffin's 
land ;  and  although  he  has  paid  it  as  surety 
for  Fretwell,  who  received  the  money  from 
Draffin,  and  ought  to  have  paid  Miller,  yet 
he  contends  that  as  Miller  could  charge  the 
land,  he,  on  the  principle  of  subrogation, 
may  charge  it,  as  standing  in  the  creditor's 
shoes,  and  entitled  to  all  his  remedies,  not 
only  against  his  principal  Fretwell,  but  all 
others  liable  for  the  debt ;  and  for  this  he 
cites  1  Pothier  on  Obligations,  part  2,  ch. 
6,  art.  3,   [427]. 

It  is  obvious,    I  think,  that    Pothier,    in 

this  passage,  lays  down  the  doctrine 
598      too  broadly ;  and  that  in   part  3,  *ch. 

1,  art.  6,  {  2,  [520,]  he  states  it  more 
accurately,  when  he  says  **that  all  those 
who  are  bound  for  a  debt  for  others,  or 
with  others,  by  whom  they  ought  to  be  dis- 
charged either  wholly  or  in  part,  have  a 
right,  upon  paying,  to  demand  a  cession  of 
the  actions  of  the  creditor  against  the  other 
debtors."  If,  in  equity  and  justice,  Draffin 
or  the  holders  of  the  land  under  him  be 
bound  to  discharge  this  debt  or  ^ny  part  of 
it  to  Fagg,  then,  and  not  before,  he  may 
ask  a  court  of  chancery  to  substitute  him  in 
the  place  of  the  creditor  Miller.  The  doc- 
trine of  subrogation,  it  must  be  remem- 
bered, is  the  offspring  of  natural  justice, 
and  is  not  founded  in  contract.  It  is  the 
creature  of  equity,  and  is  so  administered 
as  to  attain  real  essential  justice,  without 
regard  to  form.  **He  who,  in  administer- 
ing it,  would  stick  in  the  letter,  forgets 
the  end  of  its  creation,  and  perverts  the 
spirit  which  gave  it  birth."  Judge  Carr 
in  Enders  &c.  v.  Brune,  4  Rand.  447.  Now 
here  it  is  attempted  to  charge  Draffin,  be- 
cause some  of  the  books  lay  down  the  broad 
proposition  that  a  surety  paying  may  re- 
quire the  creditor  to  subrogate  him  to  all 
his  rights,  actions  and  hypothecations 
against  all  persons  liable  for  the  debt. 
But  the  courts,  in  applying  the  doctrine, 
have  taken  care  to  make  it  subserve  the 
ends  of  justice.  Thus  they  always  enquire 
who  is  the  principal  debtor,  and  if  any 
one  comes  into  his  room  as  to  the  creditor. 


they  absolve  previous  sureties;  holding 
that  the  supplemental  surety  comes  also 
into  the  room  of  the  principal  debtor,  as  to 
these  previous  sureties.  On  this  principle 
the  case  of  Parsons  v.  Briddock,  2  Vern. 
608,  was  decided,  which  is  recognized  in 
Wright  V.  Morley,  11  Ves.  12,  and  in  all  the 
subsequent  cases.  There,  the  original 
sureties,  who  paid,  were  substituted  to  the 
rights  of  the  creditor  against  the  bail :  but 
certainly  if  the  bail  (the  supplemental  sure- 
ties) .had  paid,  they  could  not  have  had  a 
cession  of  the  action  of  the  creditor  against 
the   sureties   in    the  bond.     Yet  they 

599  were    liable    to  the  creditor,  *and  on 
the    principle   contended   for   by   the 

counsel  for  the  appellee,  they  ought  to  have 
been  placM  in  his  shoes. 

The  principal  debtor,  the  real  debtor  in 
this  case,  is  Fretwell.  Douglass  was  an 
original  surety,  and  the  land  of  Draffin  was 
also  bound.  When  the  judgment  was  ob- 
tained against  Fretwell,  and  he  gave  a  de- 
livery bond  with  Thomas  Draffin  as  his 
surety,  if  Robert  Draffin  had  paid  the  debt, 
he  would  have  been  subrogated  to  the  rights 
of  the  creditor,  not  only  against  Fretwell, 
but  against  Thomas  Draffin,  who  had  in- 
terposed himself  between  the  principal 
debtor  and  the  original  sureties.  After- 
wards, when  Fagg  became  the  surety  in 
the  injunction  bond,  although  but  a  surety 
himself,  yet  he  came  in  the  room  of  Fret- 
well as  to  all  sureties  who  would  have  had 
a  right  to  call  on  Fretwell  for  payment, 
either  directly,  or  by  subrogation  to  the 
actions  of  the  creditor.  This  is  precisely 
the  principle  of  the  case  of  Parsons  v. 
Briddock ;  and  it  is  the  correct  principle ; 
since,  but  for  his  interference,  the  debt 
might  have  been  made  out  of  the  principal 
debtor,  or  his  first  supplemental  surety 
Thomas  Draffin,  and  Robert  Draffin  and 
those  claiming  under  him  might  have  been 
discharged. 

If  this  be  so,  it  would  be  an  absurdity  to 
hold  that  Fagg,  paying  for  the  real  debtor, 
can  be  entitled  to  all  the  remedies  of  the 
creditor  against  Draffin  or  Draffin's  land, 
or  against  his  grantees  Douglass  and 
Harper. 

I  am  of  opinion  to  reverse  the  decree,  and 
dismiss  the  bill  with  costs. 

TUCKER,  P.  I  take  as  the  foundation 
of  my  opinion  in  this  case,  the  fact  that 
Draffin  had,  through  his  son  Thomas,  paid 
to  FretweU  /166.  3.  1.  the  balance  due  to 
Miller,  for  the  purpose  of  being  paid  over 
to  Miller.  This  fact  is  settled  as  between 
Fretwell  and  Draffin,  and  cannot  be  con- 
tested by  any  third  person.  Fagg  is  no 
more  entitled  to  contest   it,    than  the 

600  surety  in  an  administration  *bof  d 
can  contest  the  justice  of  the  judg- 
ment of  a  creditor  against  the  estate.  He 
is  conclusively  bound  by  what  is  decreed 
against  his  principal,  for  his  obligation  is 
to  pay  if  the  injunction  be  dissolved,  and 
without  any  reference  to  the  justice  or  in- 
justice of  that  dissolution.  He  can  neither 
appeal  from  it,  nor  call  it  in  question,  nor 
renew  the  contest  by  a  new  bill  of  injunc- 
tion ;  for  that  would  be  infinite,  as  every 
successive  surety  in  the  successive  injunc- 
tions would,  upon  the  same  principles,  have 
the  same  right.     Fagg  then  is  conclusively 
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bound  by  the  several  decrees,  unless  he  has 
successfully  impeached  them.  This  he  has 
not  done, — if  it  had  been  even  competent 
to  him  to  do  it  upon  any  other  ground  ex- 
cept confederacy  between  Fretwell  and 
Drafifin,  which  cannot  be  pretended.  The 
only  ground  upon  which  his  bill  rests  is 
the  perjury  of  Thomas  Draffin,  which  is 
not  a  sufficient  ground  for  this  anomalous 
proceeding.  It  is  not  a  sufficient  ground 
for  a  new  trial  or  relief  in  equity  (1  Johns. 
Ch.  Rep.  322,  324;  5  Johns.  Rep.  248),  and 
certainly  would  not  be  so  in  this  case,  where 
the  character  of  the  witness  was  thoroughly 
sifted  in  the  former  suit;  where  the  evi- 
dence was  sufficient,  without  his  testimony, 
to  sustain  the  decree ;  and  where  the  mate- 
rial fact,  that  Fretwell  received  the  money, 
is  proved  by  his  own  note,  filed  in  the  cause 
at  law  in  which  judgment  was  rendered 
against  him  for  the  amount. 

Taking  then  as  unquestionable  the  facts 
established  by  the  decrees,  that  the  pur- 
chase from  Miller  by  Fretwell  and  Douglass 
was  made  for  Draffin,  and  that  he  has  paid 
Miller  the  whole  purchase  money  except 
;fl66.  3.  1.  which  he  has  paid  to  Fretwell, 
to  be  psiid  over  to  Miller;  how  stands  the 
case?  The  creditor,  not  having  received 
the  balance  due  to  him,  and  being  satisfied 
that  Draffin  had  honestly  paid  it  to  Fret- 
well, sues  upon  the  bond  of  Fretwell  and 
Douglass,  instead  of  endeavouring  to  throw 
the  charge  upon  the  land.  This  was 
601  *both  equitable  and  prudent;  for  had 
he  attempted  to  charge  the  land,  Fret- 
well must  have  been  a  party,  and  the  court 
would,  in  that  suit,  have  '*put  the  saddle 
upon  the  right  horse,"  or  if  it  decreed 
against  Draffin  in  favour  of  Miller,  would 
have  decreed  over  against  Fretwell  in 
favour  of  Draffin. 

Judgment  having  been  recovered  against 
Fretwell  and  Douglass,  and  a  fi.  fa.  levied 
on  Fretwell's  goods,  he  gave  a  delivery 
bond,  in  which  Douglass  did  not  join,  but 
Thomas  Draffin  became  his  surety.  Judg- 
ment was  rendered  on  the  delivery  bond, 
and  affirmed  on  appeal.  Then  comes  the 
injunction;  and  Fagg  becomes  surety  in 
the  injunction  bond.  The  creditor  still 
pursues  Fretwell  by  suit  on  this  bond,  and 
obtains  judgment  and  sues  execution 
against  him  and  Fagg.  By  this  time  Fret- 
well is  insolvent,  and  Fagg,  before  he  pays 
off  the  execuRon,  files  this  bill,  seeking 
subrogation  to  all  Miller's  rights— not 
against  Fretwell,  but  against  Draffin  and 
his  land  I 

The  execution  against  Fagg  being  unsat- 
isfied when  he  filed  his  bill,  he  can  only  be 
looked  upon  in  the  light  of  a  surety  who  is 
liable  for  a  debt  and  is  demanding  subro- 
gation. 

It  is  contended,  however,  that  he  is  to 
be  considered  as  a  stranger  wtio  has  volun- 
teered to  pay  off  the  debt.  If  so,  it  may 
well  be  questioned  whether  he  has  title  to 
relief,  since  by  our  law  no  man  has  a  right 
to  pay  another's  debt,  for  which  he  is  not 
bound,  except  in  the  case  of  a  bill  of  ex- 
change, by  the  law  merchant.  It  is  con- 
ceded by  Pothier,  as  a  general  rule,  that  a 
cession  of  actions  cannot  be  compelled  by 
a  stranger,  who  pays  a  debt  for  which  he 
is  not  liable.     1  Pothier,   part  3,  ch.  1,  art.  I 


6,  {!  2,  [520].  He  states  truly,  that  in  strict- 
ness, where  a  debt  is  paid,  it  is  extin- 
guished, and  there  is  no  longer  an  action 
to  cede ;  but  for  the  purposes  of  justice,  by 
a  fiction  of  law,  the  payment  is  looked  upon 
as  a  purchase  by  the  party  who  pays, 
602  and  a  sale  by  the  creditor.  *And  so 
in  our  courts  of  equity,  though  the 
judgment  is  in  fact  extinguished  by  the 
payment,  yet  it  is  kept  alive  in  contempla- 
tion of  equity,  for  the  benefit  of  the  surety. 
Per  Marshall,  C.  J.,  in  2  Brock.  Rep.  254. 
But  this  fiction  will  not  be  adopted  where 
it  will  effect  injustice,  and  particularly  to 
the  prejudice  of  those  having  strong  claims 
to  exoneration.  A  stranger,  it  would  seem, 
is  denied  the  benefit  of  it,  and  cannot  de- 
mand subrogation.  Such  at  least  is  the 
suggestion  of  the  late  chief  justice.  2 
Brock.  Rep.  ubi  supra.  But  even  admit 
that  as  bonds  in  Virginia  are  assignable, 
the  stranger  who  pays  off  a  bond  is  to  be 
considered  as  entitled  to  be  subrogated  to 
the  creditor's  rights;  the  principle  would 
still  not  avail  the  appellee.  For  he  paid  as 
surety,  and  as  surety  for  Fretwell ;  and  the 
utmost  limit  of  his  rights  was  subrogation 
to  the  creditor's  rights  against  Fretwell, 
and  against  all  who  were  bound  for  Fret- 
weirs  debt,  and  whose  right  of  exoneration 
was  not  equal  or  su  peri  our  to  his  own.  If 
their  equities  were  equal,  the  court  would 
not  interfere;  and  still  less,  if  his  were  in- 
feriour. 

Let  us  then  examine   the  claims  of   the 
respective  parties  more  closely.     **The  ben- 
efit which  the  law   allows   to  the  surety  is, 
that  when  he  pays,  he  may  require  of  the 
creditor  to  subrogate  him  to  all  his  rights, 
actions  and  hypothecations,  as  well  against 
the  principal  debtor   for  whom    he  has  be- 
come surety,  as  against   all   other  persons 
who  are  liable  for  the  debt. '  *     Now  he  who 
actually  owes  the   money    is   the  principal 
debtor;  and  here  Fretwell  was,  both  in  form 
and  substance,   principal;  in  form,    as    he 
was    bound    in    the  bond  to  Miller,  and  in 
substance,  as  the  money  was  due  from  and 
to   be   paid   by  him.     Draffin,  on  the  other 
hand,  being  bound   for   the  money  indeed, 
as  his  land  was  bound  for  it,  but  owing  not 
a  cent  of  it,  stands  in  the  character  only  of 
surety  for  it. 
What  was  the  effect    of   this  relation  of 
the    parties?    Why,  as  Draffin 's  land 
was  bound  if  Fretwell  did  not  *pay, 
he    had    a  right    to  demand  that  the 
creditor  should  either  proceed  (and  that  dil- 
igently too)    against    the    real   debtor,    or 
should  permit  him  to  do  so.     This  is  a  com- 
mon equity.     See  4  Desauss.    Ch.   Rep.  44, 
227.     And  upon  this  proceeding,  a  judgment 
being  obtained   against  Fretwell  and  Fagg 
upon    the  injunction  bond,  Fagg  would  be 
compelled  to  pay  the  money   for  the  exon- 
eration of  Draffin.     Now   the   creditor   has 
done    precisely    that    which    Draffin    had  a 
right  to  demand  that  he  should  do.     He  has 
sued  Fretwell  and  Fagg,  instead  of  enforc- 
ing   his    claim    against   the  land.     He  has 
preferred  to  recover  his  debt  from  Fretwell, 
who  he  well  knew  did  owe   it,    rather  than 
from  Draffin,  who   he   well   knew   did    not 
owe  it.     And  Fretwell  being   insolvent,  he 
enforced    payment   from    Fagg,   as  he  was 
bound  in  equity  to  do,  for  Draffin 's  indem- 
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nification.  And  yet,  as  soon  as  this  is 
done, — as  soon  as  Draffin's  land  is  freed 
from  the  incumbrances, — it  seems  to  be  sup- 
posed that  the  tide  is  to  be  rolled  back  upon 
Draffin,  and  he  is  to  be  overwhelmed  by  the 
reflux  of  the  principle  which  had  but  just 
^iven  him  relief. 

Had  Draffin  actually  paid  the  money  to 
Miller,  he  would  have  been  entitled,  accord- 
ing to  the  letter  and  spirit  of  the  principle 
•quoted  from  Pothier,  to  a  subrogation  to  all 
Miller's  rights  against  Fretwell,  and 
against  all  other  persons  bound  for  him. 
One  of  these  was  Fagg.  If,  then,  upon  the 
payment  of  the  money,  he  would  have  a 
right  to  substitution  against  Fagg,  it  is 
impossible  that  Fagg  can  have  a  right  of 
subrogation  against  him.  The  two  preten- 
sions are  antagonizing  and  incompatible. 
The  former  I  hold  to  be  unquestion- 
able, and  the  latter  therefore  can  have  no 
existence. 

There  is  another  view  of  this  subject, 
which  seems  to  me  conclusive.  Draffin  is 
•certainly  entitled,  upon  payment  of  the 
money,  to  subrogation  against  Fretwell  and 
Thomas  Draffin.  Thomas  Draffin  the 
surety  in  the  delivery  bond,  on  the 
principle  of  Parsons  v.  Briddock, 
^4  *was  entitled  to  subrogation  against 
Fagg.  Therefore  Robert  Draffin  was 
•entitled  to  subrogation  against  him,  and 
of  course'he  cannot  have  it  against  Draffin. 

With  these  views,  I  am  of  opinion  to  re- 
verse the  decree,  and  to  dismiss  the  bill 
with  costs. 

BROCKENRBOUGH,  J.,  concurred. 

BROOKE),  J.,  concurring  in  opinion  to 
reverse  the  decree,  it  was  reversed  accord- 
ingly, and  the  bill  dismissed. 


Poagev.  BeU. 

July,  1837,  Lewisbur?. 

Trust  Deeds— Conversion  of  Trust  Property— Who  May 
Maintain  Action  lor.*— Where  a  debtor  conveys  per- 
sonal property  to  a  trustee  to  secure  to  a  creditor 
the  payment  of  bis  debt,  and  a  person  obtainine^ 
possession  of  tbe  property,  sells  it.  and  applies  tbe 
proceeds  to  his  own  use.  the  cestui  que  trust  can 
maintain  no  action  at  law,  in  his  own  name, 
against  the  party  convertingr  the  property.  The 
action  will  only  lie  at  the  suit  of  the  trustee. 

After  the  decision  by  the  court  of  ap- 
peals, in  December  1825,  of  the  case  of 
Poage  V.  Bell  and  others,  reported  in  3 
Rand.  586,  Samuel  Clarke,  acting  under 
the  deed  of  trust  made  on  the  7th  of  Jan- 
uary 1817,  by  Frederick  Imboden  and  wife 
to  the  said  Clarke  and  Dabney  Shelton,  for 
the  benefit  of  William  Poage,  proceeded  on 
the  23d  of  September  1826,  after  advertising 
according  to  the  provisions  of  the  deed,  to 
sell  the  ^  acres  of  land  therein  described, 
and  all  the  personal  property  embraced 
therein  that  he  could  find.  The  proceeds 
of  this  sale,  amounting  to  500  dollars,  were 

applied  as  a  credit  against  the  debt 
^5      due    from    Imboden  *to    Poage;    but 

there  was  a  balance,  it  seemed,  ex- 
ceeding 3000  dollars,  which  still  remained 
unsatisfied.  Thereupon,  on  the  20th  of 
April  1827,  Poage    brought  an  action  of  as- 


*The  principal  case  was  cited  with  approval  in 
HoUingsworth  v.  Sherman.  81  Va.  672;  Clay  v.  St. 
Albans.  43  W.  Va.  543,  27  S.  E.  Rep.  809. 


sumpsit  against  James  Bell,  to  recover  the 
proceeds  of  a  wagon  and  team  of  five 
horses,  which  he  insisted  were  embraced  in 
the  deed  from  Imboden  to  Clarke  and  Shel- 
ton for  his  benefit,  and  which  he  alleged 
had  been  sold  by  Bell  with  a  full  knowledge 
of  the  claim  thereto  under  that  deed.  Is- 
sues were  joined  on  the  pleas  of  non  as- 
sumpsit and  ndn  assumpsit  within  five 
years.  At  the  trial,  the  plaintiff  introduced 
a  witness  who  proved  that  in  the  year  1819 
he  drove  for  Imboden  a  team  with  five 
horses,  loaded  with  whiskey,  from  Waynes- 
borough  in  the  county  of  Augusta,  to  the 
city  of  Richmond;  that  Imboden  directed 
him  to  dispose  of  the  whiskey  and  also  of 
the  wagon  and  team,  and  pay  over  the  pro- 
ceeds to  the  defendant  James  Bell,  who  was 
bound  for  him  in  some  suretyship ;  that  the 
witness  reminded  Imboden  that  the  wagon 
and  team  were  covered  by  Poage's  deed  of 
trust,  to  which  Imboden  replied  that  he 
knew  such  to  be  the  fact,  but  he  would 
supply  .another  team  for  Poage  before  he 
executed  his  trust ;  and  that  Imboden  fur- 
ther instructed  th'e  witness,  in  tlfe  event  of 
his  failing  to  make  a  sale  of  the  said  prop- 
erty on  his  way  to  Richmond,  to  surrender 
up  the  wagon  and  team  to  Bell  in  Richmond 
to  be  sold,  and  pay  to  him  the  proceeds  of 
the  whiskey.  The  witness  stated  that  he 
did  not  dispose  of  the  wagon  and  team  and 
whiskey  on  his  way  to  Richmond,  and  upon 
his  arrival  there,  the  defendant  Bell,  who 
was  in  Richmond,  applied  to  him  for  the 
proceeds  of  the  whiskey,  which  he  paid  to 
him,  and  also  applied  for  the  wagon  and 
team.  The  witness  stated  that  when  this 
application  was  made,  he  asked  Bell 
whether  he  was  not  apprized  that  the 
wagon  and  team  were  covered  by  Poage *s 
deed  of  trust,  upon  which  Bell  replied  that 
he  was  apprized  of  the  fact,  but  that  the 
money  for  which  he  was  bound  as 
606  surety  for  *Imboden  must  be  immedi- 
ately satisfied,  and  that  either  he  or 
Imboden  would  supply  another  wagon  and 
team  for  Poage's  deed  to  operate  upon,  by 
the  time  it  was  required.  Thereupon  the 
witness  delivered  the  wagon  and  team  to 
Bell,  who  sold  the  same,  and  applied  to  his 
own  use  the  proceeds  thereof,  amounting  to 
675  dollars. 

The  counsel  for  the  defendant  read  to  the 
jury  his  answer  in  the  former  case,  to  prove 
that  at  the  date  of  that  answer,  he  set  up 
an  adversary  claim  to  the  wagon  and  team, 
or  its  proceeds. 

Upon  this  state  of  facts,  the  plaintiff 
contended  that  after  the  trustee  Clarke  had 
executed  the  deed  of  trust  as  far  as  he  could, 
and  after  the  defendant  Bell  had  converted 
the  wagon  and  team  by  a  sale  thereof,  the 
right  to  the  proceeds  of  the  said  wagon  and 
team  resulted  to  the  plaintiff,  precisely  in 
the  same  way  that  it  would  have  resulted  in 
case  the  trustee  Clarke  had  made  sale  and  re- 
ceived the  proceeds,  and  failed  to  pay  to 
the  plaintiff  the  balance  due  him.  The  de- 
fendant, on  the  other  hand,  contended  that 
the  action  could  not  be  maintained  by  the 
plaintiff,  he  being  a  mere  cestui  que  trust. 
And  so  the  circuit  court  of  Augusta  held, 
being  of  opinion  that  in  a  court  of  law  the 
action  was  only  maintainable  by  the  plain- 
tiff's trustee.     To  this  opinion,  and  also  to 
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an  opinion  given  bj  the  circuit  court  as  to 
the  effect  of  the  statute  of  limitations,  the 
plaintiff  filed  a  bill  of  exceptions. 

The  jnrj  havifig  found  a  verdict  for  the 
defendant  in  conformity  with  the  court's 
opinion,  judgment  was  rendered  thereupon, 
and  Poage  obtained  a  supersedeas. 

Peyton,  for  plaintiff  in  error. 

Johnson  and  Baldwin,  for  defendant  in 
error. 

TUCKER,  P.  In  this  case  we  are  of 
opinion  that  there  was  no  error  in  the  opin- 
ion of  the  court  instructing  the  jury  that 
the  action  was  not  maintainable  by 
607  the  *plaintiff  upon  the  case  made  by 
him,  he  being  only  a  cestui  que  trust, 
but  was  only  maintainable  in  a  court  of 
law  by  the  plaintiff's  trustee.  Though  an 
action  has  in  many  cases  been  entertained 
at  law  by  a  cestui  que  trust  against  his 
trustee,  where  the  trust  is  no  longer  con- 
tinuing, but  is  functus  officio,  and  a  bal- 
ance is  in  the  trustee's  hands,  yet  we  know 
no  case  in  which  an  action  has  been  main- 
tained by  a  cestui  que  trust  against  a  third 
person,  who  has  either  wrongfully  converted 
the  property  of  the  trust  to  his  own  use,  or 
has  received  the  trust  funds  without  paying 
them  over.  Apart  from  the  technical  ob- 
jection that  he  only  can  maintain  an  action 
at  law,  who  has  the  legal  title,  there  is  the 
vital  objection  that  the  trustee  is  bound  to 
execute  the  trust  in  all  regards,  and  in  do- 
ing so  the  rights  of  other  cestuis  que  trust 
may  be  involved,  who  are  not  and  cannot 
be  made  parties  to  the  suit.  Thus  in  the 
case  before  us,  an  essential  point  in  the 
plaintiff's  case  is  the  indebtedness  of  Im- 
boden  to  him.  But  how  is  this  matter  to 
be  tried,  when  Imboden  is  no  party?  This 
shows  the  propriety  of  confining  the  cestui 
que  trust  to  a  court  of  equity,  (when  that 
jurisdiction  is  proper  for  him)  where  all 
persons  interested  may  be  made  parties, 
and  of  requiring  the  action  to  be  brought 
by  the  trustee,  when  the  remedy  is  only  at 
law. 

The  cases  of  Garlands  v.  Jacobs  Ac,  2 
Lreigb  651 ;  Tolson  v.  Elwes,  1  Leigh  436, 
and  Burnett  et  al.  v.  Harwell  etal.,  3  Leigh 
89,  apply  strongly  to  this  case. 

Waiving  a  consideration  of  the  instruc- 
tions respecting  the  statute  of  limitations, 
we  are  of  opinion  to  affirm  the  judgment 
on  the  other  point,  which  goes  to  the 
foundation  of  the  kction. 

Judgment  affirmed. 


608  *Doolittle  v.  Malcom. 

July,  1887,  Lewisbar?. 

[81  Am.  Dec.  «7I.] 

(Absent  Bbookb  and  Cabell.  J.) 

Award*— Action  on-Declaration— Sufficiency.— In  ac- 
tion for  not  performlnt  an  award,  the  plaintiff 
need  only  shew  so  muth  of  the  award  as  is  suffi- 
cient to  state  his  demand. 

3anM— Sufficiency— Failure  to  Direct  Release.— An 
award  of  paymentof  a  specific  sum  by  one  party 
to  another,  is  mutual  and  sufficient,  without  di- 
recting" a  release  or  other  act  by  the  latter. 

Same— Same.— An  award  that  one  party  shall  pay  a 
specific  sum  to  the  other,  beinsr  written  on  the 
back  of  the  submission  bond,  must  be  taken  to 
settle  all  matters  therein  submitted,  and  is  there- 
fore sufficiently  certain  and  final. 


•See  monographic  nofe  on  "Arbitration  and 
Award"  appended  to  Bassett  v.  Cunningham.  9 
Gratt  684. 


SaMe— Actkm  on— Plan  Impeaching  ArMtratora'  Con- 
duct.—In  an  action  for  not  performing  award,  a 
plea  impeaching  the  conduct  of  the  arbitrators  in 
making  up  their  award  presents  no  legal  bar,  and 
ought  to  be  rejected. 

Same  Same-Same— Caaeat  Bar.— in  action  of  cov- 
enant for  not  performing  award,  defendant 
pleads.  1.  that  the  arbitrators  (who  were  bound 
by  the  submission  to  make  their  award  from  the 
evidence  which  the  parties  might  produce  before 
them)  refused  to  hear  legal  and  pertinent  evi- 
dence adduced  by  defendant:  t.  that  the  award 
was  not  made  in  pursuance  of  the  evidence  ad- 
duced before  the  arbitrators,  but  on  the  personal 
knowledge  of  the  arbitrators  themselves,  or  some 
of  them,  respecting  the  matter  in  controversy: 
Held,  such  pleas  impeach  the  conduct  of  the  ar- 
bitrators, and  ought  to  be  rejected. 

3ame-3ame-ObJectkNi  to  Award  as  Evidence.— in 
action  for  not  performing  award,  issue  being 
joined  on  plea  of  no  award,  defendant  moved  la 
exclude  from  the  jury  the  writing  ooniainlug  the 
decision  of  the  arbitrators,  "as  insufficient,  and 
as  being  no  award:"  the  court  admitted  the  writ- 
ing in  evidence:  in  appellate  court,  defendant 
objects  that  the  court  thereby  decided  the  issue 
on  the  plea  of  no  award:  Hklo.  the  objection  can- 
not avail. 

By  instrument  under  the  hands  and  seals 
of  Ambrose  L.  Doolittle  and  Joseph  Malcom» 
reciting  that  Malcom  was  the  proprietor  of 
a  water  grist  mill  on  Mud  river  in  Cabell 
county,  and  that  Doolittle  had  lately  erected 
a  mill  dam,  with  a  grist  mill  and 
609  saw  mill,  on  *the  said  river,  a  short 
distance  below  the  mill  of  Malcom, 
who  conceived  himself  injured  by  the  erec- 
tion of  the  said  dam,  whereby  his  mill  was 
drowned  by  the  back  water,  and  .the  value 
of  his  land  and  mill  seat  much  impaired, 
the  said  parties  mutually  agreed,  **for  the 
purpose  of  settling  this  demand  and  to  quiet 
the  claim,"  to  submit  their  difference  to 
the  award  of  their  friends  (nine  in  number, 
who  were  named)  ** whose  award  or  the 
award  of  a  majority  of  them,  who  are  to 
say  from  the  evidence  which  the  parties 
may  produce  before  them,  has  the  said 
Malcom  sustained  any  damage  by  reason  of 
the  erection  of  the  mill  dam  by  the  said 
Doolittle,  and  if  so,  to  what  amount;  and 
the  said  Doolittle  and  Malcom  do  hereby 
covenant  and  agree  to  perform  and  abide 
by  the  award  so  to  be  made.  The  arbitra- 
tors are  to  convene  at  such  time  and  place 
as  may  be  agreed  upon  by  the  arbitrators, 
and  to  give  the  parties  a  reasonable  notice 
of  said  time  and  place ;  and  should  the  said 
arbitrators  award  any  damages,  the  said 
Doolittle  on  his  part  covenants  to  pay  the 
same,  upon  said  award  being  made  and 
notice  thereof  being  given."  This  agree- 
ment bore  date  the  22d  of  August  1831. 

Five  of  the  arbitrators  named  in  the 
agreement  of  submission,  accordingly  made 
and  signed  an  award  in  the  following  terms : 
*^We  the  undersigned  arbitrators  do  agree 
that  Ambrose  L.  Doolittle  shall  pay  to  Jo- 
seph Malcom  the  sum  of  200  dollars  within 
six  months  after  date.  September  the  26th 
1831."  This  award  was  indorsed  on  the 
agreement  of  submission. 

In  February  1833,  Malcom  instituted  an 
action  of  covenant  against  Doolittle,  in  the 
circuit  court  of  Cabell  county,  upon  the 
agreement.  The  first  count  of  the  declara- 
tion set  out  the  agreement  in  haec  verba, 
down  to  the  words  **and  if  so,  to  what 
amount;"  and  then  stated  the  substance  of 
the  remainder.  The  count  then  alleged  that 
the  arbitrators  met  at  a  time  and  place 
agreed  upon     by   them,    whereof     reason- 
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610  able    notice    wa8    previously    ^given 
to    the    parties,    and    in    presence  of 

Doolittle,  having  accepted  the  reference, 
and  having  heard  the  evidence  produced  by 
the  parties,  a  majority  of  the  arbitrators 
made  and  published  their  award  in  writing, 
of  and  upon  the  matter  submitted  to  them, 
and  in  pursuance  of  the  submission  did 
then  and  there  award  that  the  said  Doolittle 
should  pay  to  the  said  Malcom  the  sum  of 
200  dollars  within  six  months  after  the  date 
thereof,  of  which  said  award  the  defendant 
then  and  there  had  notice ;  yet  the  said  de- 
fendant did  not  pay  to  the  plaintiff  200  dol- 
lars within  six  months  from  the  date  of 
said  award  and  notice  thereof,  nor  had  he 
paid  the  same,  or  any  part  thereof,  at  any 
time  since,  and  so  had  not  kept  his  said 
covenant,  but  had  broken  the  same.  The 
second  count  stated  the  substance  of  the 
agreement,  without  setting  out  any  part  of 
it  in  haec  verba ;  and  then  alleged  that  the 
arbitrators  did  meet  at  &c.  on  i%c.  and  in 
the  presence  of  the  defendant  took  upon 
themselves  the  burthen  of  the  said  arbi- 
tration and  award,  being  the  time  and  place 
agreed  upon  b3'  them,  and  of  which  meeting 
the  defendant  had  reasonable  notice;  and 
in  pursuance  of  said  submission,  after 
hearing  the  evidence  produced  by  either 
party,  did  make  and  publish  their  award  of 
a  majority  of  said  arbitrators,  whereby  they 
did  award  that  Doolittle  should  pay  to  Mal- 
com the  sum  of  200  dollars  within  six 
months  after  date  thereof,  of  which  award 
the  defendant  then  and  there  had  notice. 
The  nonpayment  of  the  200  dollars  within 
six  months  frop  the  date  of  the  award  and 
notice  thereoi,  or  at  any  time  since,  was 
assigned  as  defendant's  breach  of  his  cov- 
enant, as  in  the  first  count. 

The  defendant  took  oyer  of  the  agree- 
ment, and  demurred  generally  to  each  count 
of  the  declaration ;  and  the  plaintiff  joined 
in  the  demurrers.  Defendant  also  filed  five 
pleas,  on  which  issues  were  joined.  Of 
these  it  is  only  necessary  to  notice  the  sec- 
ond and  fourth.  The  second  averred  that 
the      arbitrators    had    not    made    or 

611  ^published  any  award  in  or  about  the 
matter  submitted  to  them.    The  fourth 

averred  that  the  arbitrators,  when  con- 
vened, refused  to  hear,  and  did  not  hear, 
all  the  evidence  which  was  legal  and  proper, 
and  pertinent  to  the  matter  submitted  to 
them,  and  by  them  to  be  decided,  and  which 
the  defendant  offered  to  produce,  and  did 
then  and  there  produce  before  them,  but 
decided  the  said  matter,  and  made  and  pub- 
lished their  award,  without  hearing  the 
said  evidence. 

On  argument  of  the  demurrers  to  the  dec- 
laration, the  court  overruled  them.  A  jury 
was  then  impaneled  to  try  the  issues  in 
fact ;  but  failing  to  agree  in  a  verdict,  the 
jurors  were  discharged. 

At  the  next  term,  the  defendant  moved 
the  court  for  leave  to  file  a  sixth  plea,  which 
averred,  that  the  award  so  made  and  pub- 
lished as  in  the  declaration  was  alleged, 
was  not  made  and  published  from  and  in 
pursuance  of  the  evidence  which  the  parties 
produced  before  the  arbitrators,  but  on  the 
contrary  was  made  and  published  by  a  ma- 
jority of  the  arbitrators  upon  the  personal 
knowledge  of  the  said   majority  of  arbitra- 


tors, or  a  part  of  them,  of  and  concerning 
the  matter  in  controversy.  The  plaintiff 
objected  to  the  reception  of  this  plea,  on 
the  ground  that  it  was  bad  in  substance, 
and  the  court  sustained  the  objection.  An- 
other jury  was  then  impaneled  to  try  the 
issues,  which  also  failed  to  a^^ce  in  a  ver- 
dict, and  was  discharged.  The  plaintiff, 
after  the  discharge  of  the  jury,  moved  the 
court  for  leave  to  withdraw  his  replication 
to  the  defendant's  fourth  plea,  and  to  de- 
mur thereto.  The  court  granted  the  leave 
asked,  although  it  was  Objected  to  by  the  de- 
fendant; and  the  plaintiff  accordingly  filed 
a  demurrer  to  the  plea,  in  which  the  de- 
fendant joined. 

At  the  suceeding  term  (in  April  1835)  a 
jury  being  impaneled  found  a  verdict  for 
the  plaintiff,  and  assessed  his  damages  to 
200  dollars,  with  interest  from  the  28th  of 
March  1832  till  paid ;  and  the  court  rendered 
judgment  accordingly. 

612  *At  the  trial  the   defendant   filed  a 
bill  of   exceptions,    stating    that    the 

plaintiff,  to  8ustain4he  issues  on  his  part, 
offered  in  evidence  to  the  jury  the  agree- 
ment of  submission,  with  the  writing  in- 
dorsed on  the  back  thereof  (which  were 
severally  set  out  in  haec  verba) ;  to. the  in- 
troduction of  which  lastmentioned  paper 
writing  as  an  award  in  and  about  the  mat- 
ters submitted  to  the  arbitrators,  the  de- 
fendant objected,  as  insufficient,  and^  as 
being  no  award:  which  objection,  being 
considered  by  the  court,  was  overruled,  and 
the  said  writing  permitted  to  go  to  the  jury. 
To  which  opinion  of  the  court  the  defend- 
ant excepted. 

On  the  petition  of  Doolittle,  a  supersedeas 
was  awarded  to  the  judgment. 

B.  H.  Smith  and  Summers,  for  plaintiff 
in  error. 

Heynolda,  for  defendant  in  error. 

PARKER,  J.  There  are  several  objec- 
tions taken  to  this  judgment.  It  appears 
to  me  that  the  counsel  for  the  defendant  in 
error,  in  his  notes,  has  satisfactorily  an- 
swered them  all.  The  declaration  was  suffi- 
cient, and  the  demurrer  to  it  properly 
overruled.  In  this  action  the  plaintiff  need 
only  shew  so  much  of  the  award,  as  is 
sufficient  to  state  his  demand.  M'Kinstry 
V.  Solomons,  2  Johns.  Rep.  62. 

An  award  of  payment  of  a  specific  sum 
by  one  party  to  another  is  mutual  and  suffi- 
cient, without  directing  the  latter  to  execute 
a  release  or  do  any  other  act.  Ibid,  and  S. 
C.  affirmed  in  the  court  of  errors,  13  Johns. 
Rep.  27. 

The  award  was  written  on  the  back  of  the 
arbitration  bond,  and  must  be  taken  to  set- 
tle all  matters  therein  submitted ;  and  is 
therefore  sufficientlv  certain  and  final. 

The  fourth  and  sixth  pleas   impeach    the 

conduct  of  the  arbitrators,    and   under    the 

decision  of  the  court  in  Miller  v.  Kennedy, 

3  Rand.  2,    ought    to    have    been    re- 

613  jected.    '  *The    case    of    Mitchell    v. 
Staveley,  16  Bast  58,  only  decides  that 

if  all  matters  in  difference  are  submitted, 
and  there  is  a  matter  in  difference  of  which 
the  arbitrators  are  notified,  and  they  do  not 
act  upon  it,  that  matter  may  be  pleaded 
in  bar.  The  award  there  was  not  an  award 
in  pursuance  of  th«  submission.  The  con- 
duct of  the  arbitrators  in    making  up  their 
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award  was  not  impeached,  but  it  was  de- 
nied that  they  acted  upon  all  the  matters 
submitted. 

The  motion  to  exclude  the  writing  on  the 
back  of  the  submission  from  going  in  evi- 
dence to  the  jury  as  an  award,  was  properly 
overruled.  In  doing  ito,  the  court  does  not 
decide  the  issue  made  by  the  plea  of  no 
award,  and  the  replication  thereto.  If 
there  is  any  ambiguity  upon  this  subject, 
it  arose  from  the  terms  of  the  defendant's 
own  motion. 

The  other  objections  are  not  worth  notic- 
ing.    The  judgment  must  be  affirmed. 

TUCKER,  P.,  and  BROCKENBROUGH, 
J.,  concurred.     Judgment  affirmed. 


614      *King'8  Ex'ors  v.  Sheffey's  AdmV. 

Aafi-nst,  1887.  Lewisbarff. 

WlIU— Revocation -Alienation  off  Property  Devised.*— 

A  tesutor  gives  to  bis  wife,  during  her  life,  one 
third  of  the  rents  and  profits  of  certain  property, 
consisting  of  houses  and  lx>ts:  to  three  sons  each  a 
small  pecuniary  legacy,  after  payment  of  his 
debu,  which  are  to  be  paid  out  of  the  rents;  and 
he  directs  the  property  to  be  sold  at  his  wife's 
death,  and  devises  two  fifths  of  the  proceeds  to 
the  children  of  one  daug-hter.  two  fifths  to  another 
dang-htcr.  and  the  remaining-  fifth  to  a  third 
dauf  h*ter.  The  wife  dies  before  the  testator,  and 
after  her  death  the  testator  sells  the  property  on 
a  credit,  and  dies  the  same  year  that  the  sale  is 
made.  On  a  bill  to  recover  the  fifth  last  devised. 
Held,  the  alienation  of  the  property  revoked  the 
devise  of  its  proceeds. 

On  the  5th  of  January  1802,  Thomas 
King  of  the  county  of  Washington  made 
his  will,  by  which,  after  giving  to  his  wife 
one  bed  with  its  apparatus,  and  one  third 
of  the  rents  and  profits  of  all  his  houses 
and  lots  in  the  town  of  Fincastle,  during 
her  life,  and  to  his  sons  William,  James 
and  Samuel  20  dollars  each  as  a  remem- 
brance, after  all  his  just  and  legal  debts 
should  be  paid,  which  debts  were  directed 
to  be  paid  out  of  the  rents  of  his  estate  in 
Fincastle,  he  devised  and  bequeathed  as  fol- 
lows: **Item,  to  the  children  of  my  son  and 
daughter  Conally  and  Nancy  Finlay  I  giye 
and  bequeath  one  half  of  all  my  personal 
property  in  the  county  of  Washington 
aforesaid,  also  two  fifth  parts  of  the  net 
proceeds  of  my  estate  in  Fincastle  afore- 
said, which  is  to  be  sold  at  my  beloved 
wife's  death,  at  the  discretion  of  my  ex- 
ecutors. Item,  to  my  son  and  daughter 
John  and  Elizabeth  Mitchell  I  hereby  give 
and  bequeath  two  fifths  of  the  proceeds  of 
my  estate  in  Fincastle  aforesaid,  also  the 
remaining  half  of  all  my  personal  property 
in  this  county,  with  the  preference  of  tak- 
ing my  negro  boy  Joe  in  their  proportion, 
should  they  choose.  Item,  to  my  son  and 
daughter  John  and  Hannah  Allen  I  hereby 
give  and  bequeath  the  remaining  one  fifth 
of    the    proceeds   of  my  estate  in  Fincastle 

aforesaid." 
615  *in  May  1807  (the  wife  having  pre- 

viously died)  the  testator,  by  his 
agent,  sold  his  estate  in  Fincastle,  con- 
sisting of  houses  and  lots,  to  John  and  Wil- 
liam Allen  for  2000  dollars,  on  a  credil  of 
one,  two,  three  and  four  years.  During 
the  same  year  that  the  sale  was  made,  the 
testator  died.  On  the  16th  of  December 
1807  his  will  was  proved,  and   two    months 

•See  monographic  na/0  on  "Wills."  I 


afterwards     John    Mitchell     and    Conally 
Finlay  qualified  as  executors. 

On  the  9th  of  May  1812,  John  Allen,  by  a 
writing  under  his  hand  and  seal,  trans- 
ferred to  Daniel  ShefFey  the  legacy  given 
to  himself  and  wife ;  and  soon  afterwards 
Sheffey  filed  a  bill  to  recover  the  same,  in 
the  superiour  court  of  chancery  holden  at 
Wythe  court  house,  making  Finlay  and 
Mitchell  the  executors  of  King,  and  Allen 
the  assignor  of  complainant,  defendants 
thereto.  A  bill  of  revivor  and  supplement 
was  afterwards  filed,  to  revive  the  cause 
against  the  representatives  of  the  executors, 
and  making  the  other  devisees  interested 
in  the  Fincastle  property  parties  to  the 
suit.  Finlay's  administrator  insisted  in 
bis  answer,  that  by  the  sale  which  the  tes- 
tator made  of  the  Fincastle  property,  the 
legacy  to  Allen  and  wife,  of  one  fifth  of 
the  proceeds  of  that  property,  was  adeemed. 
The  cause  being  transferred  to  the  circuit 
court  of  Wythe,  that  court  declared  its  opin- 
ion to  be,  that  the  legacy  to  Allen  and  wife 
was  specific,  and  not  adeemed  by  any  act 
of  the  testator;  and  an  account  was  there- 
upon ordered  of  the  administration  on 
King's  estate,  and  also  upon  the  estate  of 
Finlay,  who  appeared  to  have  been  the 
acting  executor  of  King.  From  this  decree 
an  appeal  was  allowed. 

M'Comas,  for  appellants. 

Preston,  for  appellee. 

TUCKER,  P.  The  testator  in  this  case 
gave  to  his  wife  one  third  part  of  the  rents 
and  profits  of  his  Fincastle  property,  for 
her  life,  leaving  the  other  two 
616  thirds  ^during  her  life  undisposed  of, 
except  that  he  constituted  that  prop- 
erty the  fund  for  paying  his  debts.  He 
then  says,  *  *To  the  children  of  my  son  and 
daughter  Conally  and  Nancy  Finlay,  I  give 
one  half  of  my  personal  property  in  Wash- 
ington, also  two  fifth  parts  of  the  net  pro- 
ceeds of  my  estate  in  Fincastle  aforesaid, 
which  is  to  be  sold  at  my  beloved  wife's 
death,  at  the  discretion  of  my  executors." 
He  then  gives  two  other  fifths  to  Mitchell 
and  wife,  and  the  remaining  fifth  to  Allen 
and  wife,  whose  interest  is  claimed  by  the 
appellee. 

It  seems  to  have  been  assumed  by  the 
counsel  for  the  appellee,  that  these  devises 
of  the  proceeds  of  the  Fincastle  estate  were 
to  be  considered  as  legacies ;  but  it  was 
very  properly  admitted  that  as  legacies, 
they  came  within  the  description  of  specific 
legacies.  And  if  they  are  legacies  at  all, 
in  the  strict  sense  of  the  term,  they  are 
strictly  specific,  and  are  not  of  that  class 
of  legacies  of  money  or  quantity,  which  are 
said  to  be  only  in  the  nature  of  specific 
legacies,  and  which,  if  the  fund  be  cjiUed 
in  or  fail,  will  be  paid  out  of  the  general 
assets.  1  Roper  on  Legacies  169.  For  here 
it  is  clear,  the  testator  had  no  design  that 
his  general  assets  should  ever  be  charged 
with  these  legacies.  The  fund  out  of  which 
they  were  to  come  was  a  land  fund,  and  the 
personalty  could  never  be  reached  by  them. 
6  Munf.  163,  Moreover,  it  was  not  a  be- 
quest of  a  certain  sum  (as  of  500  dollars) 
chargeable  upon  the  land,  which,  according 
to  the  case  of  Fowler  v.  Willoughby,  2  Sim. 
&  Stuart  354,  might  be  charged  on  the  gen- 
eral assets,  if  the  land   failed,  but  it  was  a 
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Revise  of  an  uncertain  interest,  which  would 
be  more  or  less,  according  to  the  price  for 
which  the  land  might  sell ;  the  amount  of 
which  did  not  admit  of  being  ascertained 
except  by  sale.  And  if  the  testator  had  in 
his  lifetime  given  the  land  to  his  three 
sons,  or  devised  it  to  them  by  a  subsequent 
will,  it  cannot  be  pretended  that  the  lega- 
tees under  this  will  could  have  resorted  to 
the  personal  estate  for  payment. 

617  *Now    in  this  point  of    view    it    is 
clear  that  intention  has  nothing  to  do 

with  the  question  of  ademption.  The  ques- 
tion is  merely  whether  there  be  an  extinc- 
tion of  the  subject.  *  *  The  word  ademption, '  * 
says  a  standard  writer,  **when  applied 
to  specific  legacies  of  stock  or  money,  or 
securities  for  money,  must  be  considered 
as  synonymous  with  extinction.  For  if 
stock  &c.  so  bequeathed  be  sold  or  disposed 
of,  there  is  a  complete  extinction  of  the 
subject,  and  nothing  remains  to  which 
the  words  of  the  will  can  apply.  For  if  the 
proceeds  from  such  sale  or  disposition 
were  to  be  substituted,  and  permitted  to 
pass,  the  effect  would  be  to  convert  a  spe- 
cific into  a  general  legacy.  3  Brown's  C.  C. 
432.  The  intention  of  the  testator  is  im- 
material in  the  ademption  of  specific  lega- 
cies, because  the  subject  being  extinct  at, 
the  death  of  the  testator,  there  is  nothing 
upon  which  the  will  can  operate."  These 
positions  seem  to  me  to  be  sound  and  in- 
controvertible. If  then  this  had  been  an 
actual  bequest  of  stock,  and  subsequently 
to  the  execution  of  the  will  the  stock  had 
been  sold,  though  the  proceeds  of  the  stock 
were  brought  into  the  personal  fund,  and 
could  be  ascertained,  yet  the  legatee  could 
not  have  followed  them  into  that  fund,  and 
demanded  that  they  should  be  paid  to  him ; 
since  that  would  be,  in  the  language  of  the 
lord  chancellor  in  the  above  cited  case,  to 
convert  a  specific  into  a  general  legacy. 
We  shall  presently  see  that  the  case  at  bar 
is  much  stronger  than  the  case  supposed. 

To  come  to  a  just  understanding  of  this 
case,  however,  we  must  consider  it  more 
closely.  This  is  the  case  of  a  devise ;  and 
it  is  a  devise  of  real  estate.  This  is  suffi- 
ciently obvious  from  the  consideration,  that 
to  make  the  will  effectual  as  to  this  clause, 
it  must  be  proved  as  a  will  of  real  estate. 
Ko  one  can  suppose  that  a  devise  that  lands 
shall  be  sold  and  the  proceeds  paid  to  A. 
B.  would  be  valid  to  authorize  the  sale  of 
the  lands,  unless  the  will  be  executed 

618  according    to    the    statute.     *It    was 
clearly,    then,  a   will   of  real  estate. 

And  if  not  a  devise  to  the  executors  in  so 
many  words,  yet  in  equity  the  descent  is 
considered  as  broken  by  a  devise  that  the 
land  shall  be  sold  for  payment  of  debts  or 
legacies.  7  Ves.  319 ;  8  Ves.  26.  Nay  more, 
—from  the  earliest  time,  **albeit  the  execu- 
tors, in  case  of  a  devise  that  they  shall 
sell,  have  no  estate  or  interest  in  the  land, 
but  only  a  bare  and  naked  power,  yet  their 
feoffment  amounteth  to  an  alienation,  to 
vest  the  land  in  the  feoffee ;  and  the  feoffee 
shall  be  in  by  the  devisor.'*  1  Tho.  Co. 
Lit.  459,  [397J.  So  completely,  indeed,  is 
it  a  devise  of  the  land  to  the  three  benefi- 
ciaries, that  if  it  had  not  been  sold.  Fin- 
lay,  Mitchell  and  Allen  might  now,  by 
their  concurrent   act,  demand  a  conveyance 


of  the  land  itself,  and  arrest  the  sale ;  for 
a  right  to  the  whole  proceeds  of  the  estate 
is  a  right  to  the  estate  itself.  This  mat- 
ter was  very  fully  discussed  in  the  case  of 
The  Commonwealth  v.  Martin's  ex'ors  &c., 
5  Munf.  156,  in  which  the  court  indeed  was 
divided,  but  upon  the  ground  that  the  leg- 
atees, being  aliens  and  incapable  to  take 
land,  had  not  a  right  of  election  to  take  the 
land  itself,  but  were  confined  to  take  the 
interest  as  money.  But  it  was  most 
strongly  contended  by  judges  Cabell  and 
Roane  (and  judge  Brooke  concurred  with 
them,  though  be  did  not  sit)  that  the 
effect  of  a  devise  that  land  should  be  sold 
and  the  money  paid  over  to  A.  and  B.  was 
to  vest  in  A.  and  B.  an  equitable  interest 
in  the  land  itself,  and  that  this  was  so 
even  in  the  case  of  aliens.  I  do  not 
understand  judge  Coalter  or  judge  Flem- 
ing as  denying  the  general  proposition. 
They  only  denied  its  application  to 
aliens,  and  others  disabled  to  hold  lands; 
^  the  ground  that  this  maxim  of  equity 
cannot  be  extended  to  them,  against  the 
principles  of  public  •policy,  or  merely  for 
their  own  destruction.  I  will  add  a  refer- 
ence to  some  of  the  cases  cited.  9  Mod. 
167;  3  P.  Wms.  46;  Doug.  770.  In  this 
last   case  lord  Mansfield  says,  *'A  devisee 

of  the  surplus  arising  from  the  sale  of 
619      "^lands    has    an    equitable  interest  in 

the  lands  themselves,  it  being  in  his 
option  to  pay  the  debts  and  legacies  and 
keep  the  lands."  And  it  is  the  same 
thing,  whether  the  whole  proceeds  of  sale 
are  devised  to  one,  or  to  be  divided  among 
several ;  although  a  bequest  of  a  specific 
sum  of  ;f  100.  to  be  paid  out  of  the  proceeds 
of  sale,  is  a  money  legacy,  with  a  collateral 
charge  only  for  payment.  This  equitable 
interest  may  be  enforced  by  the  legatee 
against  the  person  holding  the  legal  estate, 
whether  heir  or  executor,  and  a  conveyance 
will  be  decreed  in  his  favour;  so  that  in 
this  case  the  legatees  might,  at  this  day,  if 
the  land  were  unsold,  file  their  bill  against 
the  heirs  for  a  conveyance  of  the  title. 

The  devise,  then,  being  of  realty,  that 
is,  of  an  equitable  interest  in  land,  was  re- 
voked by  alienation.  This  principle  is  too 
plain  to  require  support.  If  I  devise  lands 
today,  and  sell  them  tomorrow,  it  is  a  rev- 
ocation, and  it  will  make  no  difference, 
although  I  should  buy  them  back  again  the 
next  day.  See  7  T.  R.  416;  5  Johns.  Ch. 
Rep.  441;  1  Wms.  Saund.  277,  n.  4;  2  Munf. 
209,  and  the  cases  cited  in  that  case;  7 
Johns.  Ch.  Rep.  258,  270;  19  Ves.  170,  178. 
According  to  this  principle,  if  King,  after 
having  sold  the  lands,  had  taken  them  back 
again,  the  will  would  not  have  operated  upon 
them.  And  if  it  would  not  have  operated 
upon  them,  by  what  course  of  reasoning 
can  it  be  made  to  operate  upon  the  bonds 
for  which  they  were  sold? 

So  much  for  the  case,  upon  matter  of 
principle.  But,  «s  lord  Eldon  said  in 
Bailey  v.  Ekins,  7  Ves.  323,  **what  is  in- 
finitely more  satisfactory  to  me,"  upon 
authority  there  was  a  clear  revocation  of 
this  devise.  In  the  case  of  Arnald  v.  Ar- 
nald,  1  Bro.  Ch.  Ca.  401,  E.  M.  by  her 
will  ordered  her  estate  to  be  sold,  and  the 
produce  to  be  divided  between  several  per- 
sons.    After    making    the    will,    she    sold 
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the  estate  for  ;f 2500.  part  of  which  was  left 
on  mortgage,  and  the  remainder    was    in- 
vested in  the  3  per  cents ;  so  that  the 

620  price  was  easily  followed,  *into  the 
personalty.  It  was  contended  (pre- 
cisely as  has  been  contended  here)  that  this 
was  not  a  revocation;  that  the  testatrix 
had  only  done  the  act  herself,  which,  at 
the  time  of  making  the  will,  she  intended 
should  be  done  by  the  trustees;  and  al- 
though the  legatees  could  not  take  it  in  the 
form  in  which  the  testatrix  then  intended, 
they  might  have  the  substance.  This  is 
the  very  argument  of  our  counsel ;  yet  the 
court  said,  '*  There  is  an  absolute  disposition 
made  -by  the  will ;  and  before  that  can  take 
effect,  another  absolute  disposition,  incon- 
sistent with  it,  is  made  by  the  testatrix 
herself.'*  His  lordship  (Thurlow)  there- 
fore decreed  that  the  will  was  revoked ;  and 
the  residuary  legatee  of  the  personal  estate 
took  the  produce  or  proceeds  of  sale  of  the 
lands,  as  part  of  the  personalty.  So  in 
Newbold  v.  Roadknight,  1  Russell  &  Mylne 
677,  there  was  a  devise  to  trustees  to  sen, 
and  out  of  the  procee(}s  to  pay  T.  N.  ;£ 3000. ; 
and  the  residue  to  be  divided  among  sev- 
eral. Afterwards  the  testator  sold  the 
lands,  and  conveyed  them  to  the  purchaser. 
The  master  of  the  rolls  decided,  that  all  the 
legacies  were  adeemed, — even  the  particular 
legacy  of  ;f3000.  He  said,  **  The  gift  to  one 
of  a  sum  of  money,  part  of  the  produce  of 
real  estate  directed  to  be  sold,  followed  by 
a  gift  of  the  residue  of  the  purchase  money 
to  others,  is  substantially  a  gift  of  the 
estate,  and  not  a  gift  of  legacies  with  a 
collateral  charge  upon  the  estate;"  and 
that,  he  said,  distinguished  this  case  from 
Fowler  v.  Willoughby. 

These  cases  seem  to  me  decisive  of  the 
present  question.  See  Powell  on  Devises 
376.  A  distinction,  however,  has  been 
attempted  between  the  last  case  and  the 
case  at  bar,  which,  if  well  founded,  applies 
also  to  Arnald  v.  Arnald.  It  is,  that  there 
the  land  was  devised  to  trustees,— here 
there  is  no  such  devise.  But  I  have  already 
shewn  that  there  is  a  devise  of  the  equita- 
ble title,  and  the  heir  himself  is  trustee  for 
the  legatees.  The  distinction  therefore 
weighs  nothing. 

621  "^But    it    is    said   that  the  testator, 
having  in  this  case  directed  a  sale  out 

and  out,  the  character  of  personalty  is 
imperatively  fixed  upon  the  land,  and  the 
legatees  would  have  taken  it  as  personalty. 
This  principle  is  not  denied,  but  its  applica- 
tion is.  It  is  a  principle  that  is  called  into 
action  in  all  cases,  as  between  the  legatees 
themselves,  when  all  will  not  assent  to 
take  land  instead  of  money,  and  between 
the  husband  or  other  personal  representa- 
tive of  a  legatee,  and  the  heir.  In  those 
cases  the  estate  is  considered  as  of  the 
character  imperatively  fixed  by  the  will. 
The  rule  rests  upon  the  principle,  that 
equity  considers  that  as  done  by  the  execu- 
tor or  trustee,  which  ought  to  have  been 
done,  and  that  the  rights  of  parties  shall  not 
be  affected  by  the  trustee's  delay.  If,  in 
case  of  such  devise  to  a  feme  covert,  the 
executor  had  sold  before  the  death  of  the 
devisee  or  legatee,  her  husband  would 
have  had  a  right,  to  the  money.  The  land 
therefore    is  considered  as  money,  and  will 


go  to  him,  though  unsold ;  for  it  ought  to 
have  been  sold.  And  so  between  the  per- 
sonal representative  and  the  heir.  But 
as  it  respects  the  devise  itself,  it  is  well 
understood  '*that  the  produce  of  an  estate 
directed  by  the  devisor  to  be  sold  can  never 
be  strictly  a  part  of  his  general  personal 
estate.  If  he  even  direct  it  to  be  paid  to 
his  executors,  and  applied  as  part .  of  his 
personal  estate,  still  the  executors  take  it 
but  as  devisees.  Every  person  taking  an 
interest  in  land  directed  to  be  sold,  is  in 
truth  a  devisee  and  not  a  legatee." 
Smith  V.  Claxton,  4  Mad.  Ch.  Rep.  ameri- 
can  edi.  256,  260.  Hence  it  is  clear  that 
though  the  legatee  takes  the  gift  as  money, 
the  estate  retains  the  quality  of  land  in 
the  testator's  hands.  And  thus  we  are 
brought  back  to  the  position  that  the  de- 
vise is  in  this  case  a  devise  of  land. 

I  have  already  said,  intention  has  noth- 
ing to  do  with  this  question.  See  Powell 
on  Devises  376.  But  even  if  it  had,  it  is- 
impossible  to  say  how  the  testator's  mind 
may  have  changed  in  five  years,  or 
622  what  may  have  been  ^the  influence 
of  the  change  effected  by  his  wife's 
death.  Had  she  lived,  two  thirds  of  the 
estate  would  during  her  lite  have  gone  to 
the  heirs  general.  By  her  death,  that  two 
thirds  would  be  taken  from  them,  and 
would  have  gone  to  increase  the  interest  of 
these  legatees,  if  the  will  had  not  been 
changed  by  the  sale.  Who  can  say  that 
this  fact,  with  the  possibility  of  relenting 
as  to  his  sons,  to  whom  he  had  given  noth- 
ing, did  not  produce  the  change?  The 
effect,  now,  is  to  put  all  on  an  equality. 

It  only  remains  to  observe  that  as  the 
will,  being  a  will  of  realty,  speaks  as  of  the 
day  of  its  date,  it  cannot  be  interpreted  to 
embrace  the  bonds  which  did  not  exist  till 
five  years  afterwards.  Had  there  been  a  re- 
publication after  the  sale,  they  would  doubt- 
less have  passed. 

I  am  of  opinion  that  the  decree  be  re- 
versed, and  the  bill  dismissed  with  costs. 

The  other  judges  concurred.  Decree  re- 
versed and  bill  dismissed. 
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♦Tremper  v.  Hemphill  &c. 

August,  1837,  Lewisbarff. 
[81  Am.  Dec  878.] 


(Absent  Broqkb  and  Cabbll,  J.) 
Bonds— Discharge  of  Sureties*— Addltloaal  OMlratioa 
Bxecuted  by  Principal.— A  wriUnff  obligatory  is 
executed  by  three  obllffors.  whereby  they  bind 
themselves  to  pay  to  the  oblisree  a  sum  of  money, 
nine  months  after  date.  One  of  the  obliifors  is  in 
fact  a  principal,  and  the  other  two  are  sureties. 
After  the  obliiration  is  executed,  the  principal,  on 
the  same  day,  without  the  knowledge  of  the  sure- 
tieR,  makes  a  memorandum  at  the  foot  thereof, 
under  his  hand  and  seal,  statin?  that  the  obliira- 
tion is  to  bear  interest  from  its  date.  Hblj>.  this 
memorandum  has  not  the  effect  of  discharffinc 
either  principal  or  sureties  from  their  obligation. 

Lawrence  Tremper,  who  sued  for  the  ben- 
efit of Sheney,    brought    debt    in    the 

circuit  court  of  Augusta  against  Robert 
Hemphill,  Joseph  Points  junior  and  Walter 
H.    Tapp,  upon  the  following    obligation : 

**$2S0.  Nine  months  after  date,  we  bind 
ourselves,  our  heirs  &c.  to  pay  to  Lawrence 

«Bonds— Discharge  of  Surety.— See,  citing  principal 
case.  Jootnote  to  Wright  v.  Stockton,  6  Lieiffh  168: 
footnote  to  Devers  v.  Ross,  10  GratL  2S&. 
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Tremper,  his  heirs  or  assigns,  the  just  and 
full  sum  of  two  hundred  and  fifty  dollars, 
for  value  received  of  him.  As  witness  our 
hands  and  seals  this  24th  of  April  1832. 
Robert  Hemphill  [Seal].  Joseph  Points  jr. 
[Seal].     Walter  H.  Tapp  [Seal]." 

The  defendants  Tapp  and  Points  craved 
oyer  of  this  obligation,  and  of  a  writing 
obligatory  at  the  foot  thereof,  in  these 
words:  **The  above  notes  are  to  bear  in- 
terest from  the  date.  Given  under  my  hand 
and  seal  this  24th  of  April  1832.  Robert 
Hemphill  [Seal]"— and  pleaded  that  they 
executed  and  delivered  the  obligation  on 
which  the  action  was  brought,  as  sureties 
of  Hemphill,  and  that  after  the  execution 
and  delivery  of  the  said  obligation,  viz.  on 
the  same  day,  the  plaintiff  and  Hemp- 
624  hill,  ^without  the  knowledge  or  con- 
sent of  Tapp  and  Points,  entered  into 
a  new  agreement,  inconsistent  with  the 
terms  of  the  obligation,  whereby  Hemphill 
undertook  and  bound  himself  to  pay  inter- 
est on  the  sum  of  money  secured  by  said 
obligation,  from  the  date  of  the  same, 
when,  by  the  terms  of  the  obligation, 
interest  was  not  payable  until  nine  months 
after  the  date  thereof;  in  pursuance  of 
which  new  agreement  Hemphill  afterwards, 
to  wit,  on  the  24th  of  April  1832,  signed, 
sealed  and  delivered  to  the  plaintiff  the  said 
other  writing  obligatory  at  the  foot  of  the 
obligation,  meaning  thereby  that  the  obli- 
gation was  to  bear  interest  from  its  date; 
which  said  writing  obligatory  was  accepted 
by  the  plaintiff  as  part  and  parcel  of  the 
obligation. 

To  this  plea  t;he  plaintiff  objected ;  but 
his  objections  were  overruled,  and  he  then 
replied  generally.  At  the  trial,  the  plain- 
tiff gave  in  evidence  the  obligation  on  which 
the  action  is  founded,  at  the  foot  of  which 
obligation  was  the  writing  before  men- 
tioned, which  was  proved  io  have  been 
signed  by  Hemphill,  and  on  the  back  of 
which  said  obligation  were  the  following 
indorsements  of  credits:  **Rec'd  the  int. 
of  the  within  note  up  to  the  24th  of  April 
1833,  pr.  rec*t  given,  say  one  year.  Silas 
H.  Smith.— 1834  May  19.  By  cash  on  the 
within,  S15."  Whereupon  the  plaintiff 
moved  the  court  to  instruct  the  jury,  that 
there  was  no  such  change  of  contract 
evidenced  by  the  obligation,  as  exonerated 
the  defendants  Points  and  Tapp,  who 
were  admitted  by  the  plaintiff  to  be  only 
sureties ;  but  the  court  refused  to  give  the 
instruction  so  asked  for,  and  on  the  con- 
trary instructed  the  jury,  that  if  said  con- 
tract was  entered  into  between  the  creditor 
and  the  principal  defendant  without  the 
knowledge  or  consent  of  the  sureties,  the 
sureties  were  exonerated.  To  this  opinion 
the  plaintiff  excepted. 

The  jury    found  a    verdict    for    the    de- 
fendants;   and    judgment   being    rendered 
thereupon,  the  plaintiff  obtained  a  superse- 
deas. 
625  ^Baldwin,  for  plaintiff  in  error. 

Michie,  for  defendants  in  error. 

PARKE^R,  J.  The  plea  allowed  in  this 
case  neither  amounted  to  a  payment  of  the 
bond,  nor  offered  a  legal  excuse  for  not 
paying  it. 

The    supplemental   paper   was  no  release 


to  the  principal,  ,and  consequently  at  law 
was  no  release  to  the  surety.  It  cannot  be 
pretended  that  the  principal,  by  indorsing 
on  the  bond  a  promise  to  pay  interest  from 
the  date,  was  discharged  from  his  previous 
obligation.  Then  it  was  no  discharge  of 
the  surety;  for  I  conceive  that,  at  law, 
nothing  which  does  not  discharge  the  prin- 
ciple can  discharge  the  surety ;  unless  it 
affects  the  obligation  itself,  by  erasure  or 
alteration  in  a  material  part,  with  the  con- 
sent of  the  principal,  but  without  the  as- 
sent of  the  surety.  And  this  was  the  ground 
of  the  decision  of  Davey  &c.  v.  Prender- 
grass,  5  Barn.  &  Aid.  187;  7  Eng.  C.  L. 
Rep.  62. 

The  case  of  Miller  v.  Stewart,  9  Wheat. 
680,  may  be  good  law,  but  I  conceive  it 
does  not  apply  here.  There  the  recital  in 
the  condition  of  the  bond  stated  a  special 
appointment,  and  the  sureties  only  bound 
themselves  for  t!)e  principal's  discharging 
the  duties  of  **the  said  appointment.*' 
The  court  thought  the  alteration  'in  the 
instrument,  by  adding  another  township, 
was  a  new  and  different  appointment,  antl 
so  not  covered  by  the  condition  of  the  obli- 
gation. As  the  alteration  was  in  the  ap- 
pointment, and  not  in  the  bond,  I  presume, 
upon  the  reasoning  of  the  court,  they  would 
have  held  the  principal,  as  well  as  the 
durety,  absolved  from  liability  by  virtue  of 
that  bond. 

I  am  for   reversing    the    judgment,    and 
sending  the  cause  back,  with  directions   to 
disallow  the  plea,  and  to  permit  the  defend- 
ants to  plead  anew. 
626  ♦BROCKENBROUGH,    J.    I  am  de- 

cidedly of  opinion  that  the  additional 
obligation  executed  by  the  defendant  Robert 
Hemphill  was  no  release  of  the  obliga- 
tion previously  executed  by  the  said  Hemp- 
hill, Points  and  Tapp,  and  that  neither  the 
principal  obligor  nor  bis  sureties  were 
thereby  discharged  from  their  said  obliga- 
tion. I  am  therefore  for  reversing  the 
judgment,  setting  aside  the  verdict,  and 
remanding  the  cause  for  further  proceed- 
ings. 

TUCKER,  P.  I  am  of  opinion  that  this 
judgment  is  erroneous.  It  was  decided  in 
Davey  Ac.  v.  Prendergrass,  5  Barn.  & 
Aid.  187,  that  a  parol  agreement  to  give 
time  to  the  principal  in  a  bond,  is  no  de- 
fence at  law  to  an  action  on  the  bond 
against  the  surety :  and  this  decision  was 
understood  to  be  approved  by  the  whole 
court  in  Steele  v.  Boyd,  6  Leigh  547. 
**The  ground,"  said  lord  chief  justice  Ab- 
bott, **of  my  opinion  is  that  general  rule 
of  the  common  law,  which  requires  that  the 
obligation  created  by  an  instrument  under 
seal  shall  be  discharged  by  an  instrument 
of  equal  validity."  What  amounts  then  to 
a  discharge  of  a  bond  at  law,  is  a  good 
plea,  but  what  falls  short  of  operating  a 
release  or  discharge  of  the  whole  bond,  is 
not  so.  For  the  common  law  knows  no 
distinction  between  principal  and  surety 
in  the  action  of  debt  on  a  bond ;  and  hence 
a  covenant  not  to  sue  the  principal  cannot 
be  pleaded  by  the  surety  as  a  release;  for 
the  principle  is  laid  down  without  limita- 
tion,  that   a    covenant  not    to    sue  one  of 
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two  obligors  is  not  to  be  pleaded  as  a  re- 
lease, bj  the  other.  8  T.  R.  168;  6  Munf. 
9.  A  release  indeed  to  one  is  a  release  to 
all,  for  it  discharges  the  obligation ;  and 
whatever  operates  as  a  release  must  dis- 
o.harge  all,  in  the  case  of  a  joint  bond,  for 
the  judgment  must  be  joint  against  all,  or 
there  must  be  judgment  for  all  the  defend- 
ants. The  very  judgment  here  is  a  proof 
of  the  fallacy  of  the  principle  of  per- 
627  mitting  the  sureties  to  plead  *a  sep- 
arate release ;  for  the  effect  is  that 
the  judgment  is  entered  in  favour  of  the 
principal  also;  and  necessarily  indeed,  ac- 
cording to  the  common  law,  as  a  release  to 
one  is  a  release  to  all. 

In  this  case  it  is  not  pretended  that  the 
supplemental  paper  is  a  release  of  the  prin- 
cipal. It  cannot  then,  at  law,  release  the 
surety.  If  it  were  a  complete  bond  for  the 
whole  sum,  it  would  not  discharge  the  first 
bond,  since  one  bond  cannot  be  pleaded  in 
bar  ojf  another,  even  though  to  the  last 
bond  there  are  sureties.  Per  Pratt,  C. 
J.,  in  1  Strange  426,  citing  2  Roll.  Abr.  470; 
1  Brownl.  47,  71;  M'Guire  v.  Gadsby,  3 
Call  237 ;  Heathcote  v.  Crookshanks,  2  T. 
R.  28.  Much  less  can  this  discharge  the 
former,  as  it  is  nothing  more  than  a  prom- 
ise to  pay  interest  nine  months  earlier  than 
the  first  bond  required.  Nor  was  it  part  gf 
the  former  bond.  It  could  not  be  that  the 
bond  of  three  obligors  was  altered  by  a 
second  supplemental  instrument  executed 
by  one.  If  the  bond  itself  had  been  altered, 
it  would  have  been  a  forgery;  and  if,  by 
this  fiction  of  law,  a  separate  bond  writ- 
ten at  the  bottom  of  the  first  is  part  of  the 
original  bond,  then  this  separate  paper  is 
a  forgery.  But  can  it  be  believed  that  this 
principle  can  be  so  applied,  or  that  because 
the  law  construes  an  indorsement  or  sub- 
scription, made  by  the  consent  of  the  par- 
ties to  an  instrument,  as  part  of  the 
instrument, — as  part  of  the  agreement 
of  the  parties, — such  a  consent  by  one 
party  shall  make  it  part  s^i  the  instru- 
ment as  to  all?  Assuredly  not.  But  ad- 
mit it:  and  then  this  subscribed  paper, 
being  made  part  of  the  bond  as  to  all  by 
the  assent  of  one,  becomes  the  bond  of  the 
sureties  as  well  as  the  principal,  and  so 
far  from  discharging  them,  binds  them 
still  further  than  they  were  bound  before, 
unless  it  operates  to  avoid  the  bond  alto- 
gether because  of  the  alteration,  in  which 
case  the  principal  himself  would  be  dis- 
charged. To  such  incongruities  are  we  led 
by  the  adoption  of  a  false  principle  of 
law. 

628  *The  case   of  Miller   v.    Stewart,  9 

Wheat.  680,  I  think  was  badly  decided. 
But  it  does  not  apply ;  for  there  the  bond 
was  considered  as  referring  to  an  ante- 
cedent deed  of  appointment,  and  the  altera- 
tion of  that  deed  was  held  to  avoid  the  bond 
as  to  the  sureties. 

I  am  of  opinion  to  reverse  the  judgment, 
set  aside  the  verdict,  and  send  the  cause 
back,  with  directions  to  award  a  repleader; 
the  plea  of  the  defendants  having  been  im- 
properly received,  as  it  offered  no  good  bar 
to  the  action. 

Judgment   reversed  and  cause  remanded. 


Draper's  Ex'ors  v.  Gorman. 

Aufinst.  1887.  Lewisbnr?. 
(Absent  Cabkix,  J.) 

Poreiffn  Judirnents— Debt  on— PImw  AHowabto.*— To 

an  action  of  debt  broDfftatin  Vlrfliiiia  upon  a  judg- 
ment of  tbe  circuit  court  of  the  district  of  Colum- 
bia, tbe  defendants  tendered.  1.  The  plea  of  nil 
debet,  and  2.  a  special  plea,  allesinff  that  tbe 
judinnent  of  the  circuit  court  was  recovered  on  a 
bill  of  exchange  drawn  by  their  testator,  while  in 
a  state  of  intoxication,  for  money  won  at  e'amiuff  : 
Hbld,  tbe  plea  of  nil  debet  onffht  to  have  been  re- 
ceived, but  the  second  plea  was  properly  rejected. 

Debt  upon  a  judgment  of  the  circuit  court 
of  the  United  States  for  the  district  of  Co- 
lumbia, held  at  the  city  of  Washingtod. 

John  B.  Gorman  declared  in  that  court 
against  Joseph  Draper,  in  assumpsit  (as  on 
a  bill  of  exchanire)  upon  a  check  drawn  by 
the  defendant,  on  the  28th  of  February 
1831,  upon  the  bank  of  Washington  for  1000 
dollars    payable    to   George    Milbum 

629  or  order,    and   endorsed  *by  Milbum 
to  the  plaintiff,  which  check  had  been 

dishonoured.  Issue  was  joined  on  the  plea 
of  non  assumpsit,  but  the  defendant  after- 
wards withdrew  his  plea,  and  confessed 
judgment  for  2000  dollars  the  damages  laid 
in  the  declaration,  and  costs;  at  the  foot  of 
which  judgment  there  was  a  memorandum, 
that  the  damages  were  to  be  released  on 
payment  of  the  sum  of  1000  dollars  with 
interest  from  the  28th  of  February  1831  till 
paid,  and  costs. 

Upon  this  judgment,  action  was  brought 
in  Virginia,  in  the  circuit  court  of  Wythe 
county,  by  Gorman  against  Draper's  exec- 
utors. The  defendants  tendered,  first,  the 
plea  of  nil  debet,  and  secondly  a  special 
plea,  alleging  that  Draper  and  Milbum 
played  together  at  a  game  of  cards,  and 
while  Draper  was<lrinking  and  highly  in- 
toxicated, he  lost,  and  Milbum  won,  at  the 
same  sitting,  divers  suras  of  money, 
amounting  to  1000  dollars,  and  thereupon 
Draper,  while  still  in  a  state  of  intoxica- 
tion, executed  and  delivered  to  Milbum,  in 
payment  of  the  money  so  lost,  the  bill  of 
eitchange  upon  which  the  judgment  in  the 
district  of  Columbia  was  rendered.  To  the 
filing  of  these  pleas  the  plaintiff  objected, 
and  the  court  refused  tu  permit  the  same  to 
be  filed.  Issue  was  joined  on  the  plea  of  no 
such  record ;  but  the  court,  upon  inspec- 
tion, was  of  opinion  there  was  such  record ; 
and  final  judgment  was  thereupon  ren- 
dered for  the  plaintiff.  To  this  judgment 
a   supersedeas   was   allowed. 

M*Comas  and  Preston,  for  plaintiffs  in 
error. 

B.  R.  Johnson,  for  defendant  in  error. 

PARKER,  J.  This  was  an  action  of 
debt,  brought  in  the  superiour  court  of 
Wythe  county  on  a  jttdgment  of  the  circuit 
court  of  the  district  of  Columbia.  In  its  prog- 
ress the  defendants  (who  are  the  plaintiffs 
in  error  here)  offered  two  pleas  which  were 
rejected  by  the  court.  One  was  the  plea 
of  nil  debet :  the  other  that  the  judg- 

630  ment  *of  the  circuit   court  was  recov- 
ered on  a  bill  of  exchange  drawn  by 


*See  monoirraphic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Qratt  425;  monographic  noU 
on  "Debt.  The  Action  of"  appended  to  Davis  v.  Mead. 
13Gratt.  118. 

The  principal  case  is  cited  in  Dickinson  v.  R.  Co., 
7  W.  Va.  415. 
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their  testator,  when  he  was  in  a    state   of 
intoxication,  for  money  won  at  gaming. 

The  counsel  for  the  defendant  in  error, 
in  an  able  and  elaborate  argument,  has 
attempted  to  justify  the  couit  below  in 
rejecting  both  pleas,  by  contending  that 
the  judgments  of  the  courts  of  the  district 
of  Columbia  are  not  foreign  judgments,  but 
must  be  regarded,  in  a  Virginia  court,  as 
upon  the  footing  of  judgments  of  courts  of 
record  in  our  sister  states,  and  therefore 
conclusive  upon  the  parties,  according  to 
the  doctrine  settled  in  the  case  of  Clarke's 
adm*r  v.  Day,  2  Leigh  172.  In  support  of 
this  proposition  he  referred,  with  more 
or  less  confidence,  to  several  clauses  in  the 
constitution  of  the  United  States.  Among 
them  he  noticed  the  third  section  of  the 
fourth  article,  which  gives  to  congress 
'^power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting,  the  ter- 
ritory or  other  property  belonging  to  the 
United  States;"  and  seemed  to  think  that 
the  power  to  prescribe  the  effect  of  judg- 
ments was  an  incident  to  the  power  of 
making  needful  rules  and  regulations.  To 
this  it  may  be  answered  that  this  clause 
does  not  apply  to  the  states  or  to  the  dis- 
trict of  Columbia,  but  obviously  refers  to 
the  lands  within  the  territories,  of  which 
congress  may  dispose.  Otherwise  we  should 
convict  the  framers  of  the  constitution, 
of  the  folly  of  giving  congress,  in  one 
clause,  exclusive  jurisdiction  over  the  dis- 
trict, and  in  another  the  power  to  make  all 
needful  rules  and  regulations  respecting  it. 
But  if  it  were  so,  the  power  to  make  needful 
rules  and  regulations  for  its  own  territo- 
ries, and  to  dispose  of  them,  would  no  more 
authorize  congress  to  prescribe  the  effect 
of  judgments  therein  obtained,  within  the 
states  of  this  union,  than  the  power  pos- 
sessed by  England  or  France  to  make  laws 
for  the  government  of  its  own  dominions, 
can  confer    authority  to    extend    the  effect 

of  its  legislation  to  this  country. 
631  *The  counsel  also  referred  to  the  first 

sectiou  of  the  fourth  article  of  the  con- 
stitution, and  the  acts  of  1790  and  1804, 
made,  as  he  contends,  in  pursuance  thereof. 
The  section  is  in  these  words:  ** Full  faith 
and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  state.  And  the  con- 
gress may  by  general  laws  prescribe  the 
manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved,  and  the  effect 
thereof.'*  By  the  act  of  1790,  the  mode  of 
authentication  was  prescribed,  and  it  was 
.declared  that  records  and  judicial  proceed- 
ings so  authenticated  should  have  full  faith 
and  credit  given  to  them  in  every  court 
within  the  United  States.  By  the  force  of 
these  latter  words,  the  supreme  court  decided 
in  Mills  V.  Duryee,  7  Cranch  481,  that  the 
judgment  of  a  state  court  was  conclusive 
as  to  its  effect  in  the  district  of  Columbia, 
because  congress  had  a  clear  right  to  es- 
tablish rules  of  evidence  for  its  own 
courts  in  its  own  territories.  But  as  to 
states,  I  feel  assured  that  this  section 
could  not  give  congress  the  right  to  pre- 
scribe the  effect  of  any  other  judgments 
&c.  therein,  than  those  of  other  states;  for 
the  same  court  had  decided  in  the  case  of 
Hepburn  &c.  v.  Kllzey,  2  Cranch   452,    that 


under  an  analogous  article  of  the  constitu- 
tion applying  to  states,  the  ten  miles 
square  was  not  a  state  within  its  meaning. 
It  is  supposed  that  the  act  of  1804  (to  be 
found  in  Story's  edition  of  the  laws  of 
the  United  States,  vol.  2,  p.  947,)  is  an  at- 
tempt to  prescribe  the  effect  of  judgments 
Ac.  of  the  courts  of  the  respective  territo- 
ries of  the  United  States,  and  countries  sub- 
ject to  their  jurisdiction,  within  the  several 
states;  and  that  it  has  made  them  conclu- 
sive. I  do  not  give  this  interpretation  to 
the  law,  but  believe  it  was  only  designed 
to  declare  the  effect  of  judicial  pro- 
ceedings, records,  public  acts  &c.  of  states 
and  territories,  within  the  other  ter- 
ritories of  the  United  States,  or  countries 
subject    to    the    jurisdiction    of    the 

632  United  ^States,  in  their  own  courts ; 
and  I  am  inclined  to  this  opinion,  be- 
cause no  attempt,  that  I  am  aware  of,  has 
ever  been  made  to  apply  it  to  a  state  court, 
and  because,  if  the  law  was  meant  to  pre- 
scribe a  rule  of  evidence  for  the  state  courts^ 
it  would  be  clearly  unconstitutional.  I 
have  already  considered  the  import  of  the 
first  section  of  the  fourth  article  of  the 
constitution,  as  confined  to  states;  and  we 
shall  look  in  vain  for  the  power  to  prescribe 
the  effect  of  such  public  acts,  records  and 
judicial  proceedings,  in  other  clauses  of 
the  constitution. 

The  clause  most  relied  on  as  conferring 
on  congress  the  power  in  question,  and  as 
making  this  a  domestic  judgment,  is  that 
authorizing  it  **to  exercise  exclusive  legis- 
lation in  all  cases  whatsoever,  over  such 
district  (not  exceeding  ten  miles  square) 
as  may,  by  cession  of  particular  states,  and 
the  acceptance  of  congress,  become  the  seat 
of  government  of  the  United  States." 

We  know  from  the  43rd  number  of  the 
Federalist,  written  by  mr.  Madison,  why 
this  power  was  conferred.  It  was  because 
"without  it,  not  only  the  public  authority 
might  be  insulted  and  its  proceedings  be 
interrupted  with  impunity,  but  a  depend- 
ence of  the  members  of  the  general  govern- 
ment on  the  state  comprehending  the  seat 
of  the  government,  for  protection  in  the 
exercise  of  their  duty,  might  bring  on  the 
national  councils  an  imputation  of  awe  or 
influence,  equally  dishonourable  to  the  gov- 
ernment, and  dissatisfactory  to  the  other 
members  of  the  confederacy.*'  It  is  diffi- 
cult to  conceive  how  a  clause  introduced 
for  such  purposes  can  be  held  to  confer  sub- 
stantive powers,  not  otherwise  granted  un- 
der the  constitution.  If  that  be  so,  the 
limitations  upon  the  power  of  congress, 
and  the  rights  reserved  to  the  states,  are 
idle  and  illusory.  Congress  has,  in  spite 
of  them,  found  a  place  for  its  lever,  whereby 
it  may  control  the  movements  of  the 
states.  It  has  nothing  to  do,  accord- 
ing to  this  argument,    but  to  exercise 

633  *a  power  clearly  constitutional  within 
the    district,    and    in    order  to  make 

it  effectual,  and  because  it  may  be  a  con- 
venient incident  to  the  power  exerted,  to 
extend  its  operation  to  the  states;  and  in 
this  way  it  becomes  therein  constitutional. 
Thus  it  may  establish  a  lottery  in  the  dis- 
trict, and  authorize  a  sale  of  its  tickets  in 
the  states,  contrary  to  their  penal  laws : 
or    it    may    establish  a  bank  there,  and  in. 
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aid  of  this  corporation,  extend  its  branches 
into  every  state  of  the  union ;  which,  for 
the  sake  of  the  argument,  I  assume  it  has 
no  constitutional  right  to  do  under  its 
general  powers.  Is  it  possible  that  such  a 
construction  can  be  given  to  this  grant  of 
powers,  limited  to  the  ten  miles  square? 
And  if  we  jield  to  this  construction,  where 
are  the  rights  reserved  to  the  states?  It 
cannot  be  denied  that  the  states  retain  the 
sovereign  powers  vested  in  them  before 
the  formation  of  the  constitution,  except 
so  far  as  they  are  granted  to  the  govern- 
ment of  the  United  States,  and  such  sover- 
eignty is  not  to  be  impaired  in  favour  of 
the  United  States,  unless  it  be  clearly 
within  the  reach  of  their  constitutional 
charter.  These  propositions  are  affirmed 
by  the  supreme  court  itself,  in  Martin  v. 
Hunter's  lessee,  1  Wheat.  325,  and  Houston 
V.  Moore,  5  Wheat.  48.  The  power  to  pre- 
scribe rules  of  evidence  for  their  own  courts 
is  one  originally  belonging  to  the  state 
governments,  and  cannot  be  impaired  un- 
less by  a  law  of  congress  passed  in  the  ex- 
ecution of  a  federal  power  coextensive  with 
the  union.  But  a  law  passed  in  execution 
of  municipal  legislation  over  a  district  of 
limited  territory  cannot  be  a  part  of  the 
supreme  law  of  the  land.  It  is  certainly 
true,  however,  that  there  may  be  acts  of 
legislation  passed  by  congress  in  virtue  of 
its  general  legislative  powers  over  the 
union,  which,  although  local  in  their  im- 
mediate operation,  are  binding  upon  the 
states.  Such  are  the  acts  for  constructing 
a  navy  yard,  and  erecting  a  capitol  and 
other  public  buildings,  within  jhe  district. 

But  they  are  passed  under  its  author- 
634      ity  to  *legislate   for  the   union,  just 

as  the  power  to  build  forts,  arsenals 
or  light  houses  is  exercised ;  and  they  must 
be  limited  as  to  their  objects,  by  the  powers 
expressly  conferred  by  the  constitution,  or 
necessary  and  proper  to  carry  them  into 
execution.  Their  constitutionality  may  be 
tested  by  the  simple  enquiry,  whether, 
if  the  clause  conferring  exclusive  legisla- 
tion over  the  district  had  not  been  found 
in  the  instrument,  congress  could  pass  the 
laws?  If  not,  it  is  in  vain  to  invoke  the  aid 
of  the  clause  conferring  the  power  to  legis- 
late in  all  cases  for  the  ten  miles  square. 
If  it  could  be  invoked  with  effect,  the  gov- 
ernment of  the  United  States  would  possess 
the  same  exclusive  power  to  legislate  **in 
all  cases  whatsoever'*  over  the  states,  that 
it  has  over  the  district. 

There  is  nothing  in  the  decision  of  the 
supreme  court  in  the  case  of  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  impugning  these  opin- 
ions. The  court  in  that  case  decided  that 
the  act  of  congress  did  not  purport  to  au- 
thorize the  corporation  of  Washington  to 
force  the  sale  of  their  lottery  tickets  in  the 
state  of  Virginia,  where  such  sales  were 
forbidden.  But  no  opinion  was  given 
whether,  if  it  had,  the  law  would  have  been 
constitutional.  Notwithstanding  some  gen- 
eral extrajudicial  expressions  used  in  that 
case,  leading  perhaps  to  a  contrary  in- 
ference, I  cannot  believe  the  court  would 
have  so  decided.  If  it  had  however,  what- 
ever respect  I  am  disposed  to  pay  to  so  high 
an  authority,  it  would  not  have  controlled 
ray  judgment  in  a  case  I  consider  so  plain. 


Passing  by  the  express  provisions  of  the 
constitution,  the  counsel  next  contended 
that  as  the  circuit  court  of  the  district  of 
Columbia  is  a  branch  of  the  federal  ju- 
diciary, its  judgment  must  be  regarded  as  a 
domestic  judgment.  The  case  of  Pepoon 
V.  Jenkins,  2  Johns.  Cas.  119,  cited  in  sup- 
port of  this  proposition,  has,  so  far  as  I 
perceive,  no  application  to  it.  In  that 
case  the  record  of  the  judgment  of  the  cir- 
cuit court  of  the  United  States  for  the 
district  of  Massachusetts  was  not  au- 

635  thenticated  *according    to    the  act  of 
congress  of   1790.     The  court  decided 

that  as  it  was  authenticated  according  to 
the  ordinary  mode  used  ip  Massachusetts, 
and  as  this  was  the  record  of  a  court  of  the 
United  Stat«*s,  and  not  of  a  state  court,  it 
was  not  within  the  act  of  congress,  and 
might  be  offered  in  evidence.  Its  effect 
as  evidence  was  not  the  question  before  the 
court;  and  if  it  had  been,  there  may  be  a 
difference  between  the  effect  of  a  judgment 
orone  of  the  federal  courts  established  in 
the  several  states,  in  execution  of  a  power 
coextensive  with  the  United  States,  even 
in  the  state  courts  proper,  and  of  that  of  a 
court  of  the  district  of  Columbia.*  With 
that  question  I  do  not  mean  to  embarrass 
myself,  it  not  being  necessary  here  to  de- 
cide it.  But  in  respect  to  the  judgments 
of  the  courts  of  the  district,  they  can  in  no 
sense  be  said  to  be  domestic  to  ours. 
Those  courts  are  federal  tribunals  estab- 
lished as  municipal  courts  for  the  district, 
administering  laws  different  from  our  own, 
having  no  power  toenforce  their  judgments 
here,  and  united  to  us  by  no  common  liga- 
ments, except  that  the  same  legislature 
which  makes  laws  for  the  one  ^*in  all  cases 
whatsoever,"  may,  in  certain  cases  allowed 
by  the  constitution,  make  laws  for  the 
other.  The  decisions  of  the  english  courts 
respecting  irish  and  scotch  judgments  be- 
fore and  since  the  union  (see  Otway  v. 
Ramsay,  2  Strange  1090,  and  Harris  v. 
Saunders,  4  Barn.  &  Cres.  411,  and  others 
cited  by  the  president)  emphatically  apply 
to  the  relations  existing  between  the  dis- 
trict of  Columbia  and  the  states,  and  shew 
that  this  ground  of  argument  has  no 

636  foundation.     The   state  of  *  Virginia 
and  the   district  are    foreign    to  each 

other,  and  so  are  their  judgments. 

Considering  this  judgment,  then,  as  a 
foreign  one,  ought  the  pleas  which  were 
offer^  to  have  been  rejected?  If  the  court 
rendering  it  is  a  foreign  court,  not  judi- 
cially known  by  us  to  be  a  court  of  record ; 
if  it  is  a  court  established  by  and  amen- 
able to  a  sovereign  foreign,  as  to  that  mat- 
ter, to  the  state  of  Virginia,  it  would  seem 
to  follow  that  nil  debet  may  be  pleaded, 
or  there  is  no  general  issue  in  the  case; 
for  the  plea  of  nul  tiel  record  is  plainly  in- 
applicable to  a  foreign  judgment.  There 
are  defences  which  may  be    made    to    for- 

*Note  by  the  j  udge.  The  late  Jttdgi  Whitk.  whose 
profound  legral  kDowledffe  is  universally  admitted 
decided.  In  the  case  of  Bush  v.  M'CaUisier,  that  the 
Jadfirment  of  the  federal  circuit  court  for  the  dis- 
trict of  North  Carolina  was  conclusive  In  a  Virginia 
court:  but  in  the  subsequent  case  of  Lee  t.  Hopkins 
(Frederick  superior  court)  he  decided  that  a  jndg'- 
ment  of  the  district  of  Columbia  was  not  conclusive, 
and  admitted  the  plea  of  nil  debet  These  opinions 
I  have  seen. 
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eign  judgments  without  trenching  upon  any 
rule  of  sound  policy;  such  as  a  want  of 
jurisdiction,  or  that  the  defendant  had  no 
notice  of  the  suit,  or  that  the  judgment 
was  obtained  by  fraud  or  founded  in  mis- 
take, or  was  irregular  and  void  by  the  local 
law  ;  and  there  ought  to  be  some  general  is- 
sue to  let  in  these  defences,  without  driv- 
ing the  defendant  to  a  special  plea. 
Therefore  I  think  the  plea  of  nil  debet 
ought  to  have  been  received.  But  I  do  not 
think  the  defendant  has  the  right  to  go  be- 
hind the  judgment,  to  retry  its  merits  and 
set  up  a  defence  which  has  been  or  might 
have  been  relied  on  in  the  original  case, 
or  which  has  been  waived,  as  in  this  case; 
and  therefore  I  am  of  opinion  that  the  sec- 
ond plea  was  properly  rejected. 

There  has  been  some  fluctuation  of  opin- 
ion in  the  english  and  american  courts, 
upon  the  subject  of  the  degree  of  respect 
which  ought  to  be  paid  to  foreign  judg- 
ments. Sometimes  it  has  been  held  that 
they  were  not  even  prima  facie  evidence, 
the  plaintiff  being  bound  to  prove  his  orig- 
inal demand,  and  the  defendant  being  at 
liberty  to  go  at  large  into  the  merits,  as  if 
no  court  had  passed  upon  them.  2  Kent's 
Com.  118,  et  seq.  where  the  cases  are  col- 
lected. At  other  times  it  has  been  held  that 
the  judgment  is  prima  facie  evidence  of  the 
debt  or  demand,  and  conclusive  until 
637  impeached  by  the  other  *party  as 
unjust,  or  shewn  to  be  irregularly  or 
unduly  obtained.  Sinclair  v.  Fraser,  in  the 
house  of  lords,  reported  in  a  note  to  Walker 
V.  Witter,  1  Doug.  4,  and  cited  by  Buller, 
J.,  in  Galbraith  v.  Neville,  also  reported  in 
a  note  in  1  Doug.  6,  a.  From  the  remarks 
of  justice  Buller  it  would  seem  that  the  doc- 
trine maintained  in  these  cases  was,  that 
the  foreign  judgment  should  nave  the  same 
force  as  the  judgments  of  a  domestic  court 
not  of  record.  At  length,  however,  an  eng- 
lish court,  in  the  case  of  Martin  v.  NicoUs, 
3  Simons's  Rep.  458,  has  decided  that  a 
foreign  judgment  is  conclusive  evidence, 
and  not  reexaminable;  and  the  vice  chan- 
cellor states  this  to  be  the  true  result  of  the 
old  cases. 

On  the  other  hand,  in  the  american  state 
courts,  the  unbroken  current  of  decision 
has  been  that  foreign  judgments,  as  con- 
tradistinguished from  the  judgments  of 
the  courts  of  a  sister  state,  are  not  conclu- 
sive; and  in  general  the  defendant  has 
been  permitted  to  make  the  same  defence 
to  any  action  brought  upon  them,  as  he 
might  have  done  to  the  original  suit.  That 
they  were  not  conclusive,  seems  to  have 
been  taken  for  granted  by  the  framers  of 
the  constitution,  or  the  clause  giving  to 
congress  the  power  to  declare  their  effect 
would  probably  not  have  been  inserted. 
But  that  a  point  once  decided  between  the 
same  parties  should  be  regarded  as  a  mere 
nullity,  seems  to  be  contrary  to  every  prin- 
ciple of  sound  policy,  and  to  the  comity  due 
to  foreign  states;  whilst  it  would  certainly 
be  productive  of  much  inconvenience  and 
injustice,  from  the  loss  of  evidence  by  ac- 
cident or  the  lapse  of  time.  It  is  these 
considerations,  in  the  absence  of  uniform 
and  authoritative  decisions,  which  induce 
me  to  approve  the  judgment  of  the  court 
below  rejecting  the  second   plea,  and  to  re- 


verse it  for  rejecting  the  plea   of  nil  debet. 
BROCKENBROUGH,  J.     The  first  ques- 
tion   which    T   shall    examine    is,    whether 
the  plea  of  nil  debet  is  a  demurrable 

638  *plea  to  an  action   of  debt  brought  in 
Virginia  on  a  judgment  of  the  district 

of  Columbia? 

The  constitution  of  the  United  States 
declares  that  **full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every 
other  state.  And  the  congress  may  by 
general  laws  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  And  con- 
gress, by  the  act  of  1790,  declared  that  they 
**  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in 
the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken."  1  Story's 
Laws  U.  S.  p.  93.  The  construction  of 
the  constitution-  and  of  the  act  is  well  as- 
certained by  the  decisions,  not  only  of  the 
supreme  court  of  the  United  States  in  Mills 
V.  Duryee,  7  Cranch  481,  and  Hampton  v. 
M'Connel,  3  Wheat.  234,  but  of  this  court 
in  Buford  v.  Buford,  4  Munf.  241,  and 
Clarke's  adm*r  v.  Day,  2  Leigh  172.  In 
the  case  in  Cranch,  the  court  say,  **The  act 
declares  that  the  record,  duly  authenti- 
cated, shall  have  such  faith  and  credit  as 
it  has  in  the  state  court  from  whence  it  is 
taken.  If  in  such  court  it  has  the  faith 
and  credit  of  evidence  of  the  highest  nature, 
viz.  record  evidence,  it  must  have  the  same 
faith  and  credit  in  every  other  court.  Con- 
gress have  therefore  declared  the  effect  of 
the  record,  by  declaring  what  faith  and 
credit  shall  be  given  to  it."  The  court  fur- 
ther say  that  in  the  record  of  the  judgment 
sued  on  in  that  case,  the  defendant  had 
full  notice  of  the  suit,  and  that  in  New 
York,  the  state  from  whence  it  came,  it 
was  conclusive  upon  the  parties,  and  there- 
fore was  conclusive  in  the  court  of  the  dis- 
trict of  Columbia,  where  the  suit  was 
brought.  The  court  further  say  that  if  the 
judgment  had  been  sued  on  in  any  other 
court  of  New  York,  nil  debet  would  have 
been  an  inadmissible  plea,  for  a  record  con- 
clusive between  the   parties  can  only 

639  be  denied  by  a  plea  of  nul  *tiel  record, 
and  when  congress  gave  the  effect  of 

a  record  to  the  judgment,  it  gave  all  the 
collateral  consequences:  it  might  therefore 
be  proved  under  the  plea  of  nul  tiel  record, 
in  the  manner  prescribed  by  the  act,  and 
such  proof  is  of  as  high  a  nature  as  an  in- 
spection by  the  court  of  its  own  record,  or 
as  an  exemplification  would  be  in  any  other 
court  of  the  same  state.  The  ca^e  in  3 
Wheaton  is  merely  a  confirmation  of  the 
other.  I  will  here  remark,  that  according 
to  the  language  used  by  the  court  in  Mills 
V.  Duryee,  the  judgment  could  not  be  con- 
clusive on  the  parties  in  the  state  where  it 
was  rendered,  unless  the  defendant  had  full 
notice  of  the  suit:  a  special  plea  therefore 
in  the  court  of  another  state,  averring  that 
the  defendant  had  no  notice  of  the  suit, 
as  appeared  by  the  record,  would  be  a  good 
bar  to  the  action.  And  there  can  be  no 
doubt  that  a  plea  alleging  that  the  judg- 
ment was  obtained  by  fraud,  would  be  ad- 
missible. 
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In  Buford  v.  Bnford,  this  court,  a  few 
montha  after  the  decision  of  Mills  v. 
Duryee,  and  probably  without  knowing  of 
its  existence,  admitted  the  records  of  two 
judgments  obtained  in  Kentucky,  as  con- 
clusive evidence  between  the  parties  in  the 
suit  here,  for  the  purpose  of  proving  what 
they  were  calculated  to  prove ;  taking  care, 
however,  not  to  prohibit  evidence  on  the 
part  of  the  defendant,  shewing  that  they 
were  fraudulently  or  collusively  obtained. 
That  was  not  an  action  upon  the  judgments ; 
but  Clarke's  adm'r  v.  Day  was  an  action 
of  debt  in  this  state  upon  a  Kentucky  judg- 
ment, and  the  construction  given  by  the 
supreme  court  of  the  United  States  to  the 
clause  of  the  constitution  and  the  act  of 
congress  under  consideration,  ivas  entirely 
approved  and  adopted.  Judge  Coalter,  who 
spoke  for  the  court,  said,  that  but  for  the 
provision  in  the  constitution  and  act  of 
congress,  a  judgment  in  the  state  of  Ken- 
tucky, sued  on  in  this  state,  would  not  be 
in  the  nature  of  a  domestic  judgment ;  it 
would  be  a   suit  on  a    foreign    judg- 

640  ment:  *but  that,  by   virtue  of    those 
provisions,  a   judgment  of  one  state 

in  the  union  is  to  be  considered  in  the 
nature  of  a  domestic  judgment  in  every 
other  state,  the  tribunals  of  which  are  to 
allow  to  it  the  same  force  and  efficacy 
which  it  has  in  the  state  where  it  is  pro- 
nounced. He  further  said,  that  he  could 
not  see  * 'under  what  form  of  pleading,  this 
matter  of  law,  that  is,  the  efficacy  of  this 
judgment  as  matter  of  evidence,  can  be 
tried  as  a  matter  of  fact  by  a  jury.  The 
plea  of  nil  debet  will  not  try  it.  That  as- 
sumes the  matter  in  dispute,  that  the  judg- 
ment is  not  conclusive;  and  if  issue  was 
taken  on  that  plea,  the  plaintiff  would 
waive  the  conclusive  effect  of  his  judgment. 
This  he  can  only  assert  by  a  demurrer  to 
the  plea."  The  judgment  of  the  whole 
court  was  that  nil  debet  was  an  inadmissi- 
ble plea. 

But  the  constitution  and  the  act  of  con- 
gress apply  only  to  the  acts,  records  and 
judicial  proceedings  of  the  several  states 
of  the  union,  parties  to  the  federal  com- 
pact, and  do  not  declare  how  those  of  any 
district,  territory  or  country,  other  than 
the  states,  shall  be  authenticated,  nor  what 
shall  be  the  effect  of  them.  The  district 
of  Columbia,  although  a  distinct  political 
society,  and  therefore  a  state  in  one  sense, 
is  not  a  state  within  the  meaning  of  the 
constitution.  Hepburn  &  Dundas  v.  Ellzey, 
2  Cranch  445.  Even  the  several  states  of 
the  union,  though  confederated,  yet  retain 
their  individual  sovereignties,  and  with 
respect  to  their  municipal  laws  are  to  each 
other  foreign.  Per  Pendleton,  P.,  2  Wash. 
Rep.  298.  The  judgments,  then,  of  the 
courts  of  that  district  are,  as  to  the  several 
states  of  the  union,  foreign  judgments,  and 
must  be  treated  as  such. 

But  we  are  told  that  the  supplementary 
act  of  congress  of  March  1804  (2  Story's 
Laws  U.  S.  p.  948),  makes  those  judgments 
domestic  judgments,  to  the  same  extent 
that  the  judgments  of  the  state  courts  are 
such.     The  second  section  of  that  act 

641  seems    to    me    to    countenance    *that 
idea.     It  declares  that  the  provisions 

of  the  act  of  1790  shall  apply  as  well  to  the 


records  and  judicial  proceedings  of  the  re- 
spective territories  of  the  United  States, 
and  countries  subject  to  the  jurisdiction  of 
the  United  States,  as  to  the  records  and 
judicial  proceedings  of  the  several  states. 
If  the  meaning  of  this  section  merely  was, 
that  the  judgments  of  the  state  courts, 
should  be  treated  in  the  courts  of  the  terri- 
tories Ac,  in  the  same  way  as  judgments 
of  state  courts  are  treated  in  other  state 
courts,  then  the  section  was  unnecessary* 
because  the  act  of  1790  provided  that  the 
records  and  judicial  proceedings  of  the 
states  should  have  the  faith  and  credit 
thereby  imparted  to  them,  *  *in  every  court 
within  the  United  States;"  and  the  supreme 
court,  in  Mills  v.  Duryee,  so  understood  it. 
I  infer  that  it  was  the  intention  of  con- 
gress, in  the  above  recited  act  of  1804,  not 
only  to  make  the  judgments  of  the  state 
courts  conclusive  in  the  courts  of  the  terri- 
tories Ac.  but  the  judgments  of  the  courts 
of  the  territories  Ac.  conclusive  in  the 
courts  of  the  states.  It  may  be  supposed, 
however,  that  the  said  section  does  not  ex- 
tend to  the  judgments  of  the  district  of 
Columbia,  because  that  district  is  not 
named.  The  district  of  Columbia  is  em- 
phatically **a  country  subject  to  the  juris- 
diction of  the  United  States,"  and  thus, 
comes  within  the  description  of  the  section. 
If  this  be  so,  then  the  question  is  whether 
such  a  law  is  authorized  by  the  constitution? 
I  think  not.  It  certainly  is  not  authorized 
by  the  1st  section  of  the  fourth  article,  al- 
ready quoted,  because  that  exclusively  re- 
lates to  the  records  and  judicial  proceedings 
of  the  states.  Without  that  article,  con- 
gress could  not  have  established  such  a  rule 
of  evidence  for  the  states;  and  with  it,  I 
do  not  perceive  how  they  can  require  the 
state  courts  to  receive  and  txeat  the  judg- 
ments of  the  district  of  Columbia,  or  of  the 
territories,  as  domestic  and  not  as  foreign 
judgments.     They  may  give  such  a  rule  to 

the  courts  of  the  district  of  Columbia, 
642      ^because  they  may  exercise  exclusive 

legislation  over  it;  but  the   converse 
of  the  proposition  is  not  true. 

I  cannot  see  any  clause  of  the  constitu- 
tion, by  which  this  power  is  conferred  on 
congress.  That  body  has  the  power  to  ex- 
ercise exclusive  legislation  in  all  cases, 
whatever,  over  the  ten  miles  square;  but 
this  power  cannot  extend  to  a  general  leg- 
islation for  the  states.  It  has  also  power 
to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the 
granted  powers,  and  all  other  powers  vested 
by  the  constitution  in  the  government,  or 
in  any  department  thereof.  If  the  courts 
of  the  district  of  Columbia  are  to  be  deemed 
a  portion  of  the  departments  of  the  govern- 
ment of  the  United  States,  it  does  not  follow 
that  it  is  necessary  and  proper  to  give  to 
their  judgments  the  effect  of  domestic  judg- 
ments in  the  several  states  of  the  union. 
Those  judgments  are  foreign  to  the  states, 
and  it  is  not  for  congress  to  prescribe  the 
mode  in  which  they  shall  be  treated  in  the 
states,  to  which  they  are  foreign.  If  con- 
gress could  pass  such  a  law,  they  would  be 
giving  a  rule  of  evidence  for  the  state 
courts,  in  violation  of  their  laws;  they 
would  be  legislating  in  that  particular,  not 
for  the  ten  miles  square,  but  for  the  several 
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states  of  the  union.  I  do  not  admit  that 
under  any  law  which  congress  has  passed 
or  can  pass,  a  judgment  of  the  circuit  court 
of  the  United  States  for  the  district  of 
Maryland,  or  North  Carolina,  can  be  any 
other  than  a  foreign  judgment  in  the  state 
courts  of  this  commonwealth.  Much  less 
can  a  judgment  of  the  circuit  court  of  Co- 
lumbia be  so  treated. 

The  judgment,  then,  in  this  case  was  a 
foreign  judgment,  and  the  circuit  court 
erred  in  rejecting  the  place  of  nil  del>et. 

The  next  question  arises  on  the  second 
plea,  which  was  also  rejected  by  the  court. 
This  plea  avers  that  the  bill  of  exchange 
on  which  the  judgment  was  rendered,  was 
given  for  money  unlawfully  won  at 
643  gaming,  *and  whilst  the  drawer  was 
in  a  state  of  intoxication.  It  brings 
on  the  question  how  far  a  judgment  of  a 
foreign  court  is  examinable  when  sued  on 
in  our  courts.  I  have  looked  into  the  deci- 
sions in  England,  from  Walker  v.  Witter, 
1  Doug.  1,  to  Martin  v.  Nicolls,  3  Sim.  458; 
5  Cond.  Eng.  Ch.  Rep.  198.  If  such  judg- 
ments are  conclusive,  according  to  the  last 
mentioned  case*,  then  they  cannot  be  im- 
peached except  for  fraud,  or  unless  it  ap- 
pear from  the  face  of  the  record  that  the 
defendant  had  no  notice  of  the  suit.  On 
the  other  hand,  if  they  are  only  prima  facie 
evidence,  then  the  question  is  how  far  are 
they  examinable?  Can  the  defendant  open 
all  the  evidence  and  merits  of  the  cause 
anew,  and  thus  retry  a  cause  which  has 
once  been  fairly  tried,  though  in  a  foreign 
tribunal,  and  in  which  the  defendant  had  a 
full  opportunity  of  defending  himself? 
This  course  cannot  be  justified,  nor  is  it 
supported  by  the  weight  of  authorities.  I 
will  not  undertake  to  say  how  far  a  foreign 
judgment  may  be  impeached  by  the  defend^ 
ant.  A  rule  as  to  the  extent  of  this  im- 
peachment is  laid  down  by  jud^e  Story  in 
his  Conflict  of  Laws,  p.  507,  which  is  very 
sensible,  and  is  perhaps  the  best  that  can 
be  adopted.  I  shall  content  myself  with 
saying,  that  it  cannot  be  allowed  to  a  de- 
fendant to  open  the  whole  merits  of  the 
case.  When  Draper  was  sued  in  the  circuit 
court  of  the  district  of  Columbia  on  this 
bill  of  exchange,  he  had  the  opportunity  of 
pleading  that  it  was  given  for  money  won 
at  unlawful  gaming,  or  for  money  won 
from  him  unfairly  whilst  he  was  in  a  state 
of  intoxication ;  or  any  other  good  plea  in 
bar.  Not  having  availed  himself  of  that 
opportunity  before  a  court  having  jurisdic- 
tion of  the  cause,  I  see  no  reason  why  that 
privilege  should  be  extended  to  him  a  sec- 
ond time.  The  special  plea  was  therefore 
properly  rejected.  But,  for  the  first  men- 
tioned error,  the  judgment  should  be  re- 
versed, and  the  cause  re^nanded  for  another 

trial. 
644  *TUCKER,  P.  The  interesting 
questions  in  this  case  are  for  the  first 
time,  I  believe,  presented  for  the  consider- 
ation of  this  court.  We  are  called  upon  to 
decide  whether  the  judgments  of  the  cir- 
cuit court  of  the  district  of  Columbia  are 
to  be  treated  in  our  courts  as  foreign  judg- 
ments, or  as  having  the  force  and  effect 
of  the  judgments  of  our  sister  states ;  and 
if  they  are  to  be  considered  as  foreign  judg- 
ments, how  far  are  they  examinable.    The 


result  of  my  enquiries  on  this  subject  will 
shew  that  in  either  aspect  the  effect  of  the 
judgment  will  be  very  nearly  the  same;  and 
the  question  is  theiefore  only  interesting 
because  it  involves  constitutional  doctrines 
of  the  greatest  importance.  I  am  of  opin- 
ion that  the  judgments  of  the  court  of  the 
district  are  in  our  courts  to  be  treated  as 
foreign  judgments.  This  opinion  is  dic- 
tated by  no  want  of  respect  to  that  tribunal ; 
by  no  disposition  to  relax  any  one  of  the 
many  bonds  which  bind  the  states  together, 
nor  to  look  upon  any  portion  of  the  people 
of  this  cherished  confederacy  as  alien  to 
ourselves.  It  rests  upon  principles  of  pub- 
lic law,  unconnected  with  matter  of  feeling, 
as  is  abundantly  evident  from  the  cases  to 
which  the  principle  has  been  applied,  both 
in  England  and  America.  With  the  same 
sovereign,  the  same  legislature,  and  the 
same  judicial  head,  the  courts  of  England, 
Ireland,  Scotland,  the  East  and  West  Indies, 
and  the  remotest  islands  in  the  british  do- 
minions, are,  in  relation  to  the  judgments 
in  those  courts  respectively,  foreign  to  each 
other.  Doug.  1,  6;  3  Bing.  353;  4  Bing. 
670;  4  Barn.  &  Cres.  411;  1  Barn.  & 
Adolph.  450;  2  Id.  951.  The  judgment  of 
the  king's  bench  is  treated  by  an  irish  court 
as  a  foreign  judgment,  and  the  king's 
bench  itself  affirms  the  judgment  so  treat- 
ing it.  Otway  v.  Ramsay,  2  Str.  1090,  14 
Vin.  Abr.  569,  more  fully  reported  in  a  note 
to  Harris  v.  Saunders,  4  Bam.  Sl  Cres.  411. 
So  with  us  it  has  been  more  than  once  de- 
clared,   that   however   bound    together    by 

political  bonds  and  common  interest, 
645      ^the  states  of  the   union  are  still,  in 

some  regards,  foreign  to  each  other. 
They  are  so  in  respect  to  their  municipal 
laws  (2  Wash.  282),  and  have  been  so 
treated  by  the  federal  courts,  in  drawing  the 
distinction  between  domestic  and  foreign 
bills  of  exchange  (4  Wash.  C.  C.  Rep.  154) : 
and  though,  by  the  1st  section  of  the  4th 
article  of  the  constitution  of  the  United 
States,  the  judgments  of  each  state  have 
the  same  force  in  every  other,  which  they 
have  in  the  state  where  they  are  rendered, 
yet  in  every  other  regard  the  judicial  sys- 
tems are  foreign  to  each  other.  I  cannot 
think,  then,  that  we  violate  either  the 
comity  which  is  due  to  our  brethren  of  the 
same  confederacy,  or  to  the  respectable 
tribunals  presiding  over  other  jurisdictions, 
by  treating  their  judgments  as  foreign 
judgments.  The  question  is  a  sheer  ques- 
tion of  constitutional  law,  and  is  to  be  so 
discussed. 

What  then  constitutes  a  foreign  jurisdic- 
tion? I  answer,  that  tribunals  administer- 
ing different  laws,  and  different  systems  of 
jurisprudence,  without  a  common  head  or 
a  common  sovereign,  are,  ex  necessitate, 
foreign  to  each  other.  Such  would  be  the 
condition  of  the  states  to  every  intent,  if 
they  were  not  bound  together  by  the  con- 
stitution ;  and  such  is  even  now  their  con- 
dition, except  where  the  constitution  makes 
it  otherwise.  But  even  with  a  common 
sovereign,  a  common  legislature  and  a  com- 
mon judicial  head,  judicatures  may  be  for- 
eign to  each  other;  as  in  the  instances 
already  given  of  England,  Ireland  and 
Scotland.  In  reference  to  them,  we  find 
their  ablest  men  testing  the  validity  of  the 
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judgments  of  one  of  ttiose  kingdoms  in  the 
other,  by  the  simplest  facts.  LK>rd  Hard- 
wicke  assigns  as  the  reason  ot  his  opinion, 
that  the  judgment  of  one  does  not  bind 
lands  in  the  other;  that  the  judgments  of 
one  cannot  be  enforced  in  the  other;  that 
the  process  of  one  cannot  run  into  the  other ; 
that  the  records  of  the  one  were  not  matters 
of  which  the  other  was  bound  to  take  no- 
tice; and  that  if    considered    as  rec- 

646  ords,  they  must    have  *thc    effect    of 
records  and  take  precedence  of  simple 

contract  debts,  involving  executors  in  dev- 
astavits  from  ignorance  of  their  existence. 
And  even  since  the  union,  chief  justice 
Abbott  says  of  an  irish  judgment,  *^If  it  is 
to  be  considered  as  a  judgment  in  this 
country,  it  must  have  all  tl^  consequences 
of  a  record;  it  must  therefore  bind  lands, 
and  rank  as  a  specialty  debt  in  the  distribu- 
tion of  personal  assets.*'  Wherefore  he 
treats  it  as  a  foreign  judgment.  There  is 
much  reason  in  these  decisions.  Jurisdic- 
tions which  cannot  enforce  their  judgments 
within  each  other,  and  whose  judgments 
have  not  the  effect  of  domestic  judgments  in 
their  lien  upon  the  property  or  person, 
may  well  be  considered  as  foreign  to  each 
other.  But  if  this  judgment  be  reasonable 
in  relation  to  jurisdictions  all  forming 
members  of  the  same  system,  having 
the  same  sovereign,  the  same  legis- 
lature and  the  same  court  of  error, — 
moving,  in  short,  harmoniously  around  the 
same  centre, — what  shall  we  say  of  our 
four  and  twenty  states,  each  having  its 
own  peculiar  centre,  each  having  different 
systems  of  laws,  different  systems  of  juris- 
prudence, different  legislatures,  different 
supreme  courts  of  error  and  different  sover- 
eignties? Such  judicatures  must  be  foreign 
to  each  other:  and  accordingly  it  is  ad- 
mitted that  except  so  far  as  the  question  is 
affected  by  the  4th  article  of  the  constitu- 
tion of  the  United  States,  the  state  courts 
are  so. 

But  for  the  expression  of  the  contrary 
opinion  by  the  respectable  judge  of  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Pennsylvania,  in  Montford  v.  Hunt, 
1  Wash.  C.  C.  Rep.  28.  (which  I  do  not  pre- 
tend to  controvert)  I  should  incline  to  con- 
sider the  judgments  of  one  federal  circuit 
court  foreign  to  another.  All  of  these  cir- 
cuit courts,  indeed,  administer  the  laws  of 
the  United  States  in  the  several  states;  but 
they  administer  also  the  laws  of  each  state, 
and  follow  the  systems  of  judicature  of 
each    in    their    respective    districts; 

647  pursuing  *their    practice    and    defer- 
ring to  their  decisions,  binding  lands 

by  their  judgments,  and  issuing  process  to 
every  part  of  their  jurisdiction,  without 
the  smallest  pretension  of  power  to  act 
upon  the  people  or  the  territory  of  another 
state.  And  in  the  execution  of  these  du- 
ties, some  are  engaged  in  untangling  the 
complicated  system  of  land  laws,  alto- 
gether peculiar  to  one  state ;  some  look  for 
the  light  of  legal  science  to  the  common 
law,  while  others  draw  their  principles  from 
the  fountain  of  the  Institutes,  or  the  pages 
of  the  Code  Civile.  How  much  more  for- 
eign to  each  other  are  such  tribunals  than 
those  of  England  and  Ireland,  the  laws  of 
which  must  be  more  and  more  approximat-  | 


ing,  from  the  possession  of  a  common  leg- 
islature :  and  if  they  are  foreign  to  each 
other,  these  might  be  so  considered  also. 

Be  this  as  it  may ;  it  must  at  least  be  ob- 
vious, that  the  circuit  court  of  New  York 
cannot  be  considered  as  a  domestic  court 
in  our  state  tribunals.  Admitting  that  the 
judgments  of  the  circuit  court  of  Virginia 
are  domestic^ and  should  be  so  treated,  there 
are  reasons  'for  it  which,  if  not  altogether 
satisfactory,  are  entitled  to  much  consider- 
ation. That  court  administers  Virginia 
law,  in  controversies  between  man  and 
man ;  it  follows  Virginia  practice,  it  defers 
to  Virginia  decisions,  it  decides  facts  by  a 
Virginia  jury,  its  judgments  bind  Virginia 
lands,  its  process  pervades  the  state,  and 
its  executions  attach  both  the  property  and 
persons  of  our  people.  These  are  strong 
considerations ;  but  the  commune  vinculum 
is  wanting;  the  sovereigns  are  different, 
and  the  jurisdictions,  upon  principle,  ought 
to  be  regarded  as  alien  to  each  other. 

I  am  not  aware  that  these  questions  have 
been  any  where  touched.  It  may  however, 
I  imagine,  be  confidently  affirmed  that  the 
judgment  of  the  state  court  of  Virginia 
has  never  been  held  to  be  a  domestic  judg- 
ment in  the  circuit  court  of  any  other  state ; 
and  if  it  would  not  be  so  held,  it 
648  can  scarcely  be  pretended  that  *the 
judgment  of  the  circuit  court  of  an- 
other state  is  a  domestic  judgment  in  this. 

I  should  not  have  ventured  upon  these  del- 
icate grounds,  but  for  the  argument,  that 
the  circuit  court  of  the  district  is  a  federal 
court,  and  as  such  domestic  to  the  states.* 
In  truth,  howevei,  it  is  no  federal  court. 
It  is  a  municipal  court,  while  the  federal 
courts  are  national.  Gentlemen  have  said, 
the  district  is  in  no  sense  a  state,  because 
it  has  no  legislature,  no  voice  in  the  public 
councils,  no  political  rights.  Neither  have 
the  russians,  but  none  deny  to  Russia  the 
character  of  a  sovereignty.  Though  the 
district  has  no  peculiar  legislature,  congress 
is  its  legislature,  and  the  confederacy  is  its 
sovereign.  The  powers  of  tl»at  sovereignty 
are  exercised  indeed  by  the  president  and 
congress  under  the  constitution.  But 
though  they  constitute  also  the  federal  gov- 
ernment, the  powers  they  exercise  over  the 
district  are  not  federal  and  national :  they 
are  alto^rether  municipal.  Hence  it  is  that 
the  powers  of  congress  over  that  district 
are  unlimited,  as  well  as  exclusive;  for, in 
their  federative  character  they  can  exercise 
only  limited  powers.  Hence  too  the  juris- 
diction of  its  court  is  without  limit  other 
than  that  imposed  by  congress,  while  that 
of  the  federal  courts  is  limited  by  the  con- 
stitution. Hence  it  has  cognizance  of  causes 
even  between  citizens  of  the  same  state, 
on  all  contracts,  which  the  federal  courts 
nave  not.  Hence  too,  in  pleading,  its  juris- 
diction need  not  be  set  forth,  while  that 
of  a  federal  court  must  be  shewn.  How  is 
it,  then,  if  it  be  part  of  the  federal  judi- 
ciary, that  it  has  cognizance  of  cases  to 
which  the  power  of  the  federal  judiciary 
does  not  extend?  How  is  it  that  it  can 
hold  a  plea  of  debt  between  two  citizens  of 
Virginia,  who  meet  in    the    district,    when 


^Pepoon  V.  Jenkins.  S  Johns.  Ca.  110.  was  cited  to 
this  point,  bat  it  is  wholly  inapplicable.  Note  by 
the  president. 
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the    federal    judicial    power  extends  to  no 
such    case?    It  is  precisely  because  it  is  no 
federal  court. 

649  *The   counsel  for  the  defendant    in 
error  has  deferred  to   the   decision  of 

the  supreme  court  in  Hepburn  &  Dundas 
V.  Ellzey,  2  Cranch  445,  in  which  it  is  de- 
clared that  the  district  is  not  a  state,  within 
the  meaning  of  the  constitution ;  and  has 
properly  conceded  that  it  does  not  fall 
within  the  1st  section  of  the  4th  article  of 
the  constitution,  as  to  the  force  and  effect 
of  the  records  and  judicial  proceedings  of 
the  states.  But  it  is  contended  that  the 
act  of  1804  has  placed  the  judgments  of  the 
district,  and  of  every  territory  of  the  United 
States,  upon  the  footing  of  state  judgments 
under  the  act  of  1790.  My  brother  Parker 
has  offered  rery  cogent  reasons  for  the 
opinion  that  the  term  **territory"  was  not 
designed  to  include  the  district.  In  this  I 
incline  to  think  he  is  right;  but  I  am  not 
satisfied  that  the  broad  language  of  the 
statute  can  be  so  narrowed  as  to  confine 
its  operation  to  the  legitimate  object  of 
making  the  judgments  of  the  respective 
territories  evidence  in  each  other.  I  feel 
compelled  to  consider  it  as  declaring  that 
judgments  in  the  several  territories  shall 
stand  on  the  same  ground  with  judgments 
of  the  several  states  in  respect  to  the  act  of 
1790.  In  so  far  as  it  has  done  this,  I  deem 
it  unconstitutional  and  void. 

To  sustain  this  act,  it  has  been  said  that 
congress  has  exclusive  legislation  over  the 
district  of  Columbia,  and  with  it  the  right 
to  enact  all  laws  necessary  to  make  its  leg- 
islation effectual ;  and  hence  it  is  deduced, 
that  congress  had  power  to  pass  the  act  of 
1804,  in  order  to  give  force  and  effect  to 
judgments  rendered  within  the  district. 

Though  congress  has  the  right  of  exclu- 
sive legislation  over  the  district  (and  un- 
limited, except  so  far  as  contrary  to  reason, 
or  to  certain  constitutional  principles  which 
are  universal  iti  their  operation)  yet  its 
powers,  as  the  sovereign  of  the  ten  miles 
square,  extend  not  one  foot  within  the  lim- 
its of  the  states.  However  needful  and 
convenient    it    may    be,    to  make  its 

650  ^judgments  conclusive,  and  binding 
on  lands  in  the  states,  and  to  author- 
ize its  courts  to  issue  process  of  execution 
through  the  states,  its  powers  in  these  re- 
spects are  limited  necessarily  by  the  antag- 
onizing powers  of  other  sovereignties;  and 
it  would  be  not  more  absurd  for  Virginia 
to  declare  that  her  process  should  issue  to 
Pennsylvania,  than  is  this  assumption  of 
power  for  congress,  when  exercising  munic- 
ipal powers  oyer  the  district. 

The  argument  upon  this  point  rests  upon 
the  doctrine  of  implied  powers,  the  exist- 
ence of  which,  when  confined  within  due 
limits,  I  shall  be  the  last  to  controvert.  If 
I  understand  the  argument,  it  is  this.— 
There  are  certain  unquestioned  powers  of 
the  federal  government  over  their  territo- 
ries, forts,  dock  yards,  arsenals  &c.  which 
cannot  be  made  effectual  without  extending 
the  le&rislative  action  beyond  the  limits  of 
the  particular  jurisdiction;  and  certain 
cases  have  been  put,  for  the  purpose  of 
illustrating  and  enforcing  this  position. 
These,  I  humbly  conceive,  have  been  most 
plainly  misconceived.     Thus   it    is    asked, 


*  *  If  the  power  of  legislation  for  the  partic- 
ular territory  does  not  extend  beyond  its 
limits,  what  is  to  be  done  where  a  murder 
is  committed  within  a  fort?  It  is  punish- 
able by  act  of  congress;  but  there  is  no  tri- 
bunal within  the  fort  for  the  trial  of  the 
culprit.  How  can  he  be  conve3^ed  through 
the  territories  of  a  state  to  the  proper  court, 
without  a  law  of  <:ongres8  to  authorize  it, 
and  to  punish  a  rescue,  if  such  should  be 
effected?  How  can  he  be  executed  else- 
where than  in  the  fort  itself?  How  can  his 
body  be  conveyed  (for  the  purpose  of  dis- 
section) through  a  country  under  the  juris- 
diction of  another  sovereign,  and  the 
individual  be  punished  who  within  that 
jurisdiction  shall  rescue  the  body?" 
Cohens  v.  Virginia,  6  Wheat.  424.  The 
answer,  I  think,  is  easy.  Congress  having 
established  no  judicial  forum  within  the 
fort,  and  having  provided  that  offences 
committed  there   shall  be  tried  in  the 

651  *circuit  court  within   whose  jurisdic- 
tion the    fort  is,  all    laws   which  are 

passed  for  effecting  this  purpose  are  gen- 
eral laws,  both  national  and  federative  in 
their  character.  They  are  incident  to  the 
exercise  of  the  federative  judicial  power 
in  the  circuit  court,  for  the  trial  of  an 
offender  against  the  laws.  They  are  not 
municipal  laws  of  the  fort,  for  the  fort 
is  no  municipium.  No  civil  authority  or 
jurisdiction  of  a  municipal  character  is  cre- 
ated there.  It  is  still  within  the  scope  of 
federal  authority,  until  a  distinct  civil 
government  is  erected  within  it;  and 
offences  within  it  are  therefore  tried  before 
a  tribunal  purely  federative.  But  the  dis- 
trict of  Columbia  is  a  municipium.  The 
laws  relating  to  it  are  municipal.  Offences 
are  tried  by  its  own  municipal  court,  and 
not  by  a  federative  tribunal.  Hence  no 
such  laws  could  been  acted  in  relation  to  it. 
No  law  can  pass  giving  authority  to  seize 
the  culprit  within  the  limits  of  a  state,  or 
to  hang  him  beyond  the  confines  of  the  dis- 
trict. The  argument  then  is  without 
weight,  as  the  analogy  totally  fails. 

It  is  not  my  purpose  here  to  go  into  an 
enquiry  as  to  the  extent  and  the  limitations 
of  implied  powers.  It  is  obvious  that 
there  must  be  some  limit  arising  out  of 
antagonizing  rights  of  the  states.  How- 
ever convenient  and  useful  certain  implied 
powers  may  be,  however  necessary  they 
may  seem  to  the  express  power,  they  can- 
not be  proper,  if  they  trample  upon  the 
rights  of  the  states,  and  break  in  upon 
those  sacred  attributesof  sovereignty  which 
the  framers  of  the  constitution  never  de- 
signed to  annihilate.  But  these  topics  are 
foreign  to  our  subject,  since  the  question 
we  are  discussing  depends  on  other  consid- 
erations. 

The  argument,  we  must  remember,  is, 
that  to  render  the  laws  of  the  district  effec- 
tual, congress  must  have  power  to  extend  the 
legislative  action  for  the  district  beyond 
the  limits  of  the  particular  jurisdiction. 
This  is  to  say,    in    other  words,   that 

652  congress  may  legislate  for  *^the  states. 
If,  for  instance,    congress  can  make 

the  judgments  of  the  courts  of  the  district 
conclusive  in  the  states,  is  not  this  leg- 
islating for  the  states,  and  not  for  the  dis- 
trict?   Whom  does  such  a  provision  oblige, 
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— whom  does  it  act  upon?  It  acts  upon  our 
courts,  not  upon  theirs.  It  is  then  sheer 
legislation  for  the  states ;  and  this  with- 
out any  power  in  the  constitution.  Rec- 
ognize this  power,  and  what  shall  hinder 
congress  from  declaring  that  district  judg- 
ments shall  bind  lands  in  the  states,  and 
that  district  executions  may  seize  the  body 
or  goods  of  the  debtor  in  the  remotest  state 
of  the  union?  Upon  the  principles  con- 
tended for,  I  see  no  barrier  to  such  provi- 
sions. Every  vestige  of  state  authority 
must  yield  to  so  pervading  a  power.  For 
it  must  be  recollected  that  the  powers  of 
legislation  over  the  district  are  unlimited 
as  to  the  subjects  of  legislation ;  and  if  the 
legislative  action  may  be  extended,  in 
every  case,  beyond  the  district,  it  is  obvious 
that  congress  can  legislate  in  all  cases 
whatever  for  the  states,  when  by  any  in- 
genious process  they  can  connect  their  le- 
gitimate subject  of  legislation  with  that 
which  they  desire  to  arrogate.  It  cannot 
be  imagined,  that  in  the  erection  of  this 
territory  for  the  convenience  and  security 
of  congress  while  engaged  in  the  discharge 
of  their  important  duties,  the  framers  of 
the  constitution  could  ever  have  looked  to 
such  a  consequence.  It  is  impossible  they 
could  have  designed  that  congress  should 
have  power  to  legislate  in  all  cases 
for  the  district,  and  to  extend,  in  its  dis- 
cretion, all  the  district  laws  to  the  states; 
for  this  would  have  been  to  break  down  the 
barriers  they  had  so  carefully  erected  in 
other  parts  of  the  instrument. 

Upon  a  fair  examination  of  the  constitu- 
tion, indeed,  we  cannot  fail  to  be  struck 
with  the  distinction  between  the  limitations 
upon  the  power  of  congress  when  legislat- 
ing for  the  union,  and  when  legislating  for 
the  district.  There  were  only  two  modes 
of  limitation  which  presented  them- 
selves; one  was  territorial,  the  other 
653  *respected  the  subjects  of  legislation. 
When  legislating  for  the  union,  it 
was  necessary  that  the  power  should  be  co- 
extensive with  the  union.  It  did  not  admit 
of  territorial  limit.  To  prevent  its  being 
unbounded,  then,  the  limitation  was  nec- 
essarily placed  upon  the  subjects  of  legisla- 
tion. But  in  the  district  it  was  otherwise. 
There  it  was  designed  that  the  power  of  con- 
gress should  be  supreme.  It  was  necessary 
that  it  should  be  so,  to  effectuate  the  very 
object  of  the  creation  of  this  separate  terri- 
tory. The  subjects  of  legislation  within 
the  district  were  therefore  left  without 
limitation,  and  to  prevent  the  power  being 
unbounded,  the  limitation  imposed  was 
territorial.  Thus  it  is  that  federal  power 
acts  throughout  the  union,  but  over  limited 
subjects;  while  the  district  legislation  acts 
on  every  subject,  but  in  a  limited  territory. 
Such  I  take  to  be  the  true  view  of  these 
limitations  of  power;  and  if  it  be  correct, 
the  district  legislation  of  congress  must  be 
confined  to  the  ten  miles  square,  and 
neither  the  implied  nor  the  express  powers 
can  be  extraterritorial  in  their  operation. 
With  these  views.  I  entertain  no  doubt 
that  if  the  act  of  1804  is  to  be  construed  as 
giving  validity  to  district  judgments  in  the 
courts  of  the  states,  it  is  unconstitutional 
and  void.  And  if,  as  my  brother  Parker 
thinks,  it  does  not  do    so,    then    the   argu- 


ment drawn  from  it,  in  favour  of  the  con- 
clusive character  of  this  judgment,  also 
fails.  Quacunque  via  data,  the  district 
judgment  is  to  be  treated  as  the  judgment 
of  a  foreign  court.  Considering  it  in  this 
light,  what  are  the  consequences? 

First,  it  is  abundantly  clear  that  the  plea 
of  nil  debet  is,  in  this  view  of  the  case,  the 
proper  plea.  The  proceedings  of  a  foreign 
court  are  never  looked  upon  as  a  record,  be- 
cause they  have  not  the  force  of  a  record. 
This  position  requires  neither  argument 
nor  authority  for  its  support. 

Secondly,  it  is  not  so  clear  whether  the 
second  plea,  which  goes  to  the  merits. 

654  of  the    original    demand,  is  a  *good 
plea    or  '  not.      Much    difference    of 

opinion  prevails  as  to  the  weight  of  a 
foreign  judgment,  in  the  forum  of  another 
jurisdiction,  whose  aid  is  sought  to  enforce 
it.  Until  recently,  the  opinion  of  lord 
Mansfield  in  J^alker  v.  Witter,  and  of  the 
house  of  lords  in  Sinclair  v.  Fraser,  seem 
to  have  established  that  the  judgment  of  a 
foreign  court  was  prima  facie  evidence  for 
the  plaintiff,  but  prima  facie  only:  that 
it  was  examinable,  and  that  **the  defend- 
ant might  impeach  the  justice  of  it,  or  shew 
that  it  was  irregularly  or  unduly  obtained. '^ 
This  opinion,  however,  was  not  unques- 
tioned. 2  Starkie's  Evid.  part  2,  p.  208; 
2  Pothier  on  Obligations,  p.  303;  Evans's 
note.  And  it  has  very  recently  been  rejected 
by  vice  chancellor  Shadwell  in  the  case  of 
Martin  v.  Nicolls,  3  Simons  458,  the  learned 
judge  declaring  that  foreign  judgments 
were  conclusive  in  the  courts  of  Great  Brit- 
ain. Upon  examination  of  the  cases,  I  am 
of  opinion  that  the  weight  of  authority  is 
with  lord  Mansfield,  justice  BuUer,  lord 
chief  justice  Eyre  and  the  house  of  lords, 
against  the  doubts  of  lord  Kenyon,  the 
early  opinion  of  lord  Nottingham,  the 
^' pithy  observation*'  (as  it  is  called)  of  lord 
Ellen  borough,*^  and  the  reflected  opinion  of 
the  vice  chancellor.  The  former  opinions 
have  been  uniformly  followed  by  the  courts 
of  Westminster,  as  may  be  seen  in  the  cases 
already  cited  from  the  reports.  The  doc- 
trine moreover  is  most  reasonable,  when 
properly  qualified  and  understood.  I  am 
therefore  of  opinion  that  a  foreign  judgment 
is  not  conclusive,  but  examinable. 

How  far  is  it  examinable?  It  must  be 
confessed  that  in  some  of  the  cases  the 
courts  have  gone  a  great  way  in  examining 
into  the  merits  of  a  foreign  judgment.  3 
Bing.  353 ;  Bissell  v.  Briggs,  9  Mass.  Rep. 
462,  opinion  of  Parsons,  chief  justice. 

655  But  I   am    persuaded  *^this    is    going 
beyond  the  meaning  of   the   house  ot 

lords  in  Sinclair  v.  Fraser;  for  there  it  is 
only  declared  that  the  defendant  may  **im- 
peach  the  justice  of  the  judgment,  or  shew 
the  same  to  have  been  irregularly  or  un- 
duly obtained."  Of  this  opinion  chief  jus- 
tice Kent  seems  to  have  been,  in  Taylor 
V.  Brydeu,  8  Johns.  Rep.  173,  decided  at  a 
time  when  the  judgments  of  the  sister  states 
were  in  New  York  placed  upon  the  footing 
of  foreign  judgments.  He  says,  **The  de- 
fendant must  impeach  the  judgment  by  pos- 


*4  Maule  &  Sel.  20.  Tbe  case  did  not  involre  tbis 
principle.  It  was  more  like  the  cases  of  Baford  v. 
Buford.  4  Munf.  S41,  and  Ray  v.  Clemens,  6  Leiirb  600. 
—Note  b>  the  president 
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itive  proof  that  it  was  unduly  or  irregularly 
obtained."  He  then  contests  the  notion  of 
going  into  the  merits  of  the  original  con- 
troversy, and  trying  the  cause  over  again ; 
and  concludes  with  saying, — **The  general 
language  of  the  books  is,  that  the  defend- 
ant must  impeach  the  judgment  by  shewing 
affirmatively  that  it  was  unjust,  by  being 
irregularly  or  unfairly  obtained."  In  this 
•opinion  I  concur;  and  will  only  beg  leave 
to  read,  in  support  of  the  objectibns  to 
opening  all  the  merits  of  a  foreign  judg- 
ment, the  forcible  remarks  of  justice  Story 
in  his  work  on  the  Conflict  of  Laws,  sect. 
607,  though  I  do  not  admit  the  conclusive- 
ness of  foreign  judgments,  to  which  he  in- 
clines. 

**It  is  very  difficult  to  perceive  what  could 
be  done,  if  a  different  doctrine  were  main- 
tainable to  the  full  extent  of  opening  all  the 
evidence  and  merits  of  the  cause  anew,  on 
a  suit  upon  the  foreign  judgment.  Some 
of  the  witnesses  may  be  since  dead ;  some 
of  the  vouchers  may  be  lost  or  destroyed ; 
the  merits,  as  formerly  before  the  court 
upon  the  whole  evidence,  may  have  been 
decidedly  in  favour  Of  the  judgment;  upon 
a  partial  possession  of  the  evidence  they 
may  now  appear  otherwise.  Suppose  a 
oase  purely  sounding  in  damages,  as  an 
action  for  an  assault,  for  slander,  for  con- 
version of  property,  for  a  malicious  prosecu- 
tion, for  criminal  conversation;  is  the 
defendant  to  be  at  liberty  to  retry  the  whole 
merits,   and  to    make  out,  if  he  can,  a  new 

case  upon  new  evidence?  Or  is  the 
656      court  to  review  the    former  *decision 

Uke  a  court  of  appeal  upon  the  old 
evidence?  In  case  of  covenant,  or  debt,  or 
breach  of  contract,  are  all  the  circum- 
stances to  be  reexamined  anew?  And  if 
they  are,  by  which  laws  and  rules  of  evi- 
dence and  principles  of  justice  is  the  valid- 
ity of  the  original  judgment  to  be  tried?  Is 
the  court  to  open  the  judgment  and  to  pro- 
ceed ex  aequo  et  bono?  Or  is  it  to  adminis- 
ter strict  law,  and  stand  to  the  doctrines  of 
the  local  administration  of  justice?  These 
and  many  more  questions  might  be  put  to 
shew  the  intrinsic  difficulties  of  the  subject. 
Indeed  shewing  the  judgment  to  be  prima 
facie  evidence  for  the  plaintiff  would  be  a 
mere  delusion,  if  the  defendant  might  still 
question  it  by  opening  any  of  the  original 
merits  on  his  side;  for  under  such  circum- 
stances it  would  be  equivalent  to  granting 
a  new  triaU  It  can  well  be  understood,  that 
a  defendant  may  be  at  liberty  to  impeach 
the  original  justice  of  the  judgment,  by 
shewing,  that  the  court  had  no  jurisdiction, 
or  that  he  never  had  notice  of  the  suit,  or 
that  it  was  procured  by  fraud,  or  that  upon 
its  face  it  is  founded  in  mistake:  or  that 
it  was  irregular,  and  bad  by  the  local  law 
rei  judicatae.  To  such  an  extent  the  doc- 
trine is  intelligible  and  practicable.  Be- 
yond this  the  right  to  impugn  the  judgment 
is  in  legal  effect  the  right  to  retry  it  at 
large,  and  to  put  the  defendant  upon  prov- 
ing the  original  meritu." 

It  is  difficult  indeed  to  imagine  how  the 
pleadings  are  to  be  made  up,  if  enquiries 
are  permitted  as  to  the  merits  of  the  origi- 
nal action.  To  go  to  trial  (on  nil  debet  to 
debt  on  a  judgment)  of  all  the  complicated 
defences    in   an  antecedent   action  of  cove- 


nant, or  of  debt  on  bond  with  collateral 
condition,  would  seem  little  calculated  to 
effect  the  ends  of  justice:  and  to  permit  the 
pleas  of  non  est  factum,  covenants  per- 
formed, release  of  actions,  offsets  &c.  in 
answer  to  a  plain  action  of  debt  on  a  judg- 
ment, would  seem  equally  irreconcilable 
with    the   principles  of    pleading.     I 

657  conclude  therefore   that  ^the   defend- 
ant  cannot    bring    in    question    the 

merits  of  the  original  judgment;  and  that 
the  second  plea  here  is  naught. 

It  may  be  said  that  upon  the  rule  which 
we  have  laid  down,  there  could  have  been 
no  necessity  for  the  constitutional  provi- 
sion. That  would  indeed  be  true,  if  that 
rule  were  both  universal  and  permanent. 
But  we  have  already  seen  that  in  some  of 
the  states  the  merits  of  a  foreign  judgment 
are  examinable  at  large,  and  the  cause  is 
opened  as  for  a  new  trial.  It  was  therefore 
wise  in  the  framers  of  the  constitution  to 
insert  this  provision  in  that  instrument, 
which,  as  between  the  states,  secures  both 
uniformity  and  permanency. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  should  be  reversed,  and  the  plea 
of  nil  debet  admitted ;  but  that  the  other 
plea  was  properly  rejected. 

BROOKE,  J.,  concurred.  Judgment  re- 
versed.   

658  *Beale  v.  Seiveley  and  Others. 

AufiTUst,  1887.  Lewisburtr. 

(Absent  Bbookb  and  Cabell,  J.) 

Sale  of  Land  with  Qenerai  Warranty— Where  Vendee 
Relieved  airainst  Payment  of    Purchase  Money.*— 

Where  a  vendee  Is  In  possession  of  land  under  a 
conveyance  wltb  ireneral  warranty,  and  the  title 
has  not  been  questioned  by  any  suit  prosecuted  or 


•Sale  of  Land  with  General  Warranty- When  Vendee 
Relieved    ag^alnst   Payment    of    Purchase    Money.— 

Where  a  vendee  is  In  possession  of  land  under  a 
conveyance  with  sreneral  warranty,  and  the  title 
has  not  been  questioned  by  any  suit  prosecuted  or 
threatened,  such  vendee  has  no  claim  to  relief  in 
equity  asrainst  the  payment  of  the  purchase  money, 
unless  he  can  show  a  defect  in  title  respecting 
which  the  vendor  was  sruilty  of  fraudulent  conceal- 
ment or  misrepresentation,  and  which  the  vendee 
had  at  the  time  no  means  of  disco verin fir.  As  so  hold- 
Ingr  the  principal  case  is  cited  with  approval  in  Peers 
V.  Barnett,  12  Gratt.  416:  Max  Meadows,  etc,  Co.  v. 
Brady,  92  Va.  81.  82,  83.  84,  22  S.  E.  Rep.  846.  In  this 
last  case.  Keith.  P..  delivering  the  opinion  of  the 
court,  said  (p.  83):  "We  have  quoted  thus  fully  from 
the  case  of  Beal^'  r.  Seiveley  because  the  principles  of 
law  are  there  laid  down  with  clearness  and  preci- 
sion and  the  authority  of  that  case  has,  so  far  as  we 
are  informed,  never  been  called  in  question." 
See  also,  foot-note  to  Kogrer  v.  Kane.  5  Leiirh  606: 
foot-note  to  Faulkner  v.  Davis.  18  Gratt  651. 

But  in  Wamsley  v,  Stalnaker,  34  W.  Va.  220,  in  dls- 
cussinsr  the  question  as  to  the  jurisdiction  of  a  court 
of  equity  to  enjoin  or  stay  the  collection  of  the  pur- 
chase money  of  a  tract  of  land  by  a  vendor,  where 
there  are  covenants  of  warranty,  of  srood  rigrht  to 
convey,  etc.,  and  the  vendor  has  no  title  to  the  land 
or  a  part  thereof,  or  where  there  are  liens  thereon. 
JuDGB  Green,  who  delivered  the  opinion  of  the 
court,  said  that,  if  they  were  not  bound  by  prece- 
dents, they  should  consider  that  the  correct  princi- 
ples were  laid  down  by  Judge  Tucker,  in  Beale  r. 
Seiveley,  8  Leigh  673.  He  then  quotes  that  part  of 
Judge  Tucker's  opinion  included  in  pasres  673-675, 
and  continues  by  sayinir:  "These  principles  thus 
stated  by  Judge  Tucker  I  would  be  disposed  to 
adopt,  if  I  did  not  feel  constrained  to  depart  from 
them  by  the  decisions  in  Virginia  both  prior  and 
subsequent  to  the  rendition  of  this  opinion,  and  also 
by  the  decisions  in  West  Virginia.  Judge  Tucker 
admits,  that  these  principles  have  bet* n  departed 
from  in  Virgrinla.  He  says  on  this  subject,  p.  675: 
'With  us  it  cannot  be  denied  that  the  practice  has 
been  more  lax.  But  even  with  us  relief  is  only  sriven 
to  a  purchaser  who  has  obtained  his  deed,  when 
there  has  been  an  actual  eviction,  or  where  a  suit  is 
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tbreatened,  sucb  vendee  bas  no  claim  to  relief  in 
equity  airalnst  the  payment  of  the  purchase 
money,  unless  he  can  shew  a  defect  of  title  respect- 
ing  which  the  vendor  was  guilty  of  fraudulent 
misrepresentation  or  concealment,  and  which  the 
vendee  had  at  the  time  no  means  of  discoverinsr. 
Vendor  and  Vendee— Acceptance  of  Conveyance.—  What 
shall  be  deemed  an  acceptance  by  a  vendee,  of  the 
conveyance  made  to  him  by  the  vendor. 

Appeal  from  a  decree  of  the  circuit  supe- 
riour  court  of  law  and  chancery  for  Augusta 
county. 

In  July  1830,  Charles  Beale  filed  his  bill 
in  the  superiour  court  of  chancery  for  the 
Staunton  district,  setting  forth,  that  in  1825 
he  purchased  from,  one  Edward  Wood  a 
tract  of  land  in  Pocahontas  county,  de- 
scribed as  part  of  lot  number  5,  in  a  survey 
said  to  contain  104,000  acres,  and  known  as 
the  Sherwood  survey;  the  tract  so  pur- 
chased adjoining  the  lands  of  Warwick 
Gatewood  and  James  M.  Wood.  That  for 
this  land  he  was  to  pay  Edward  Wood  500 
dollars  in  May  or  June  1825,  350  dollars  in 
August  1825,  and  five  subsequent  instal- 
ments of  380  dollars  each,  making  in  all  2750 
dollars ;  and  Wood  was  to  make  him  an  un- 
doubted title  in  fee  simple  to  the  land,  as 
would  appear  by  a  title  bond  executed  by 
Wood,  and  exhibited  with  the  bill.  That 
complainant's  object  in  making  the  pur- 
chase was  to  settle  some  of  his  children  on 
the  land,  and  he  would  not  have  purchased, 
if  he  had  entertained  any  suspicions  of  the 
title.  That  previous  to  the  contract  with 
Wood,  complainant  had  heard  some  rumours 

that  Wood's  vendor,  a  certain  Brown 
659      Jenks,  had  not  a  sufficient  title;  *but 

at  the  time  of  the  purchase.  Wood 
assured  the  complainant  that  Jenks  had 
procured  an  undeniable  title;  and  complain- 
ant, having  great  reliance  on  the  integrity 
and  fair  dealing  of  Wood,  made  no  exami- 
nation into  the  title,  and  had  since  paid  the 
two  sums  of  500  dollars  and  350  dollars,  and 
one  of  the   bonds    for    380    dollars.      That 


dependinsr  or  threatened,  or  when  the  vendee  plac- 
Inir  himself  in  the  attitude  of  the  superior  claimant 
can  show  a  clear  outstandlnff  title  or  Incumbrance. 
Ralston  v.  Miller,  3  Rand.  44:  Yancey  v.  Lewis,  4  H. 
&  M.  390:  Orantland  v.  Wighl,  5  Munf.  295:  Kogrer  et 
al.  V.  Kane's  Adm'r,5  Leiffh  606:  Richards  v.  Mercer, 
1  Leifirh  Mb.  •  ♦  •  But  notwithstanding  these  re- 
laxations I  am  aware  of  no  case  in  which  the  rights 
of  the  party  have  been  extended  In  equity 
beyond  his  covenants.'  In  my  Judgment  this 
conclusion  drawn  by  Juikje  Tucker  from 
this  and  other  Viriflnia  cases  is  inaccurate, 
and  'the  risrhts  of  the  vendee  have  by  the 
decisions  both  in  Virginia  and  in  West  Virifinia  in 
numerou»  cases  been  extended  In  equity  beyond 
the  covenants  he  has  taken  for  his  protection.' 
But  I  must  say  I  am  Indisposed  to  extend  these 
rlffhts  of  the  vendee  in  equity,  any  further  than  I 
am  compelled  to  do  so  by  the  decided  cases,  which 
are  binding  authorities  on  us  or  beyond  such  cases 
as  come  clearly  within  the  meaninsr  on  which  these 
cases  must  have  been  based."  He  then  says  that, 
accordlngr  to  his  understandinir.  the  rule  which  has 
prevailed  both  in  Virginia  and  West  Virginia  is. 
the  one  laid  down  in  Ralston  v.  Miller.  3  Rand  49.— 
that  a  court  of  chancery  will  not  enjoin  the  pay- 
ment of  the  purchase  money  after  the  purchaser 
has  taken  possession  under  a  conveyance  of  jren- 
eral  warranty  unless  the  title  has  been  questioned 
by  a  suit  either  prosecuted  or  threatened,  or  unless 
the  purchaser  can  show  clearly  that  the  title  is  de- 
fective. 

In  Peers  v.  Barnett.  12  Gratt  416.  it  is  said  that 
Ralston  v.  Miller.  3  Rand.  44.  Kosrer  v,  Kane.  5  Lieitrh 
606,  and  Clarke  v.  Hardtrrove.  7  Gratt  399.  extended 
the  relief  to  cases  when  the  vendee,  placlnsr  himself 
in  the  position  of  the  superior  claimant,  can  show 
clearly  that  the  title  is  defective. 

See  further,  monographic  nofe  on  "Injunctions" 
appended  toClaytor  v.  Anthony,  1.*)  Gratt  r>i8. 

The  principal  case  Is  also  cited  in  Morsran  y. 
Glendy,  92  Va.  90.  22  S.  E.  Rep.  854. 


Wood  had  at  various   times  afterwards  re- 
peated his  assurances  that  the  title  was  un- 
questionable, and   had  promised  to    furnish 
the  evidence  of  it,  but  had  never  done  so. 
That  in  the  fall  of  1828,  Wood  sent  to  com- 
plainant a  deed    for  the  land   (which    waa 
exhibited  with  the  bill) ;  but  complainant's 
doubts  of  the  suflQciency  of    the  title  being- 
now    very    strong,    he  never  accepted  that 
deed,  or  spread  it  on  the  record  as  evidence 
of  title;  and  he  had   strong   reason    to  be- 
lieve that    an    insufiBcient    title    had  been 
knowingly   and    fraudulently    imposed    on 
him.     That    Wood    had  lately  avowed  that 
himself   and    Jenks    were,  and  had  always 
been,  in  partnership  in  selling  the  lands  of 
the    Sherwood   survey.     That  according  to 
information  derived  from  Wood  himself,  the 
only  title  papers  which  Jenks  had    for   the 
land  sold  to  complainant,  were  a  deed  from 
Robert  Pencil  and  wife  (exhibited  with  the 
bill)  and  a  similar  deed  from  Joseph  Mere- 
dith and  wife,  each  conveying  to  Jenks  an 
undivided  seventh  of  a  tract  of  18,000  acres, 
which,    from  anything  in  those  deeds,  was 
not  ascertained  to  be  part   of  the  Sherwood 
survey    at  all;  and  if  it  should   turn  out  to 
be    in  fact  a  part  of  that  survey,  yet  it  did 
not   appear  what   part    it    was.     That  the 
deeds    from  Pencil  and  Meredith  had  never 
been    properly  authenticated  and  recorded, 
and  the  right  of  dower   of  mrs.  Pencil  had 
never   been     properly    relinquished.     That 
although  these  deeds  were  the  only  convey- 
ances which  Jenks  and  Wood  had   for   land 
in  the    Sherwood    tract,    yet   they  had  sur- 
veyed   the    whole    tract    of    104,000     acres 
(whereof  they  shewed  to  complainant  a  plat, 
at  the  time  he  was  in   treaty   for   the    land 
sold  to  him)    and  they   had  offered  to 
660      sell   to  ^complainant  any  part  of  the 
said     Sherwood     tract,    except    such 
parts  of  lots  number  1    and   2,   as  had  been 
previously    sold.     That  the  tract   of   18,000 
acres,    ot    which  two   sevenths  only    were 
conveyed    by    Pencil    and    Meredith,    had 
never,    as  complainant    believed,    been   di- 
vided: that  by  an  order,   purporting  to    be 
made  at  the  instance  of  the  heirs  of  Joseph 
Pencil  deceased,  a  division  had  indeed  been 
directed    by  the   county  court  of  Randolph, 
but    that  order  did  not  appear  to  have  ever 
been  executed,    and  complainant  had  heard 
of   no  other.     That  as  the  parties  who  sold 
to  Jenks  claimed  as  devisees  of  Joseph  Pen- 
ell  deceased,  to  whom   the    land    was    pat- 
ented,   complainant    was  advised  that    the 
will,  unless  executed  according  to  the  stat- 
ute of  Virginia,  could  convey  no  title  to  the 
l^pd  devised ;  and  as  it  was  executed  in  an- 
other state,  he  required  proof  that  the  forms 
necessary    to    constitute    a    good  devise  of 
Virginia  lands  had  been   observed ;  he  had 
never   seen    the   will,   and    believed  it  had 
never  been  recorded   in   this   state.      That 
complainant,  trusting  to  Wood's  assurances, 
had   expended  large  sums  in  improving  the 
land  sold  him ;  but  he  now  believed  that  he 
had    been   deceived    by    Wood,  and  that  no 
title  could  be    made    for    the    land.      That 
Wood  had    transferred  two  of  the  bonds  for 
the   purchase    money  to  George  Seiveley, 
who  had   instituted   suits   thereon   against 
complainant,     and     recovered    judgments, 
which    he    was  threatening    to  enforce    by 
execution.     Wherefore    the  bill  prayed  that 
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Seiveley,  Wood,  Jenks,  and  the  devisees  of 
Joseph  Penell  deceased  might  be  made  par- 
ties thereto :  that  Seiveley  might  be  injoined 
from  proceeding  on  his  judgments:  that 
Jenks  and  Wood  might  say  whether  they 
were  partners  in  the  sale  of  the  land  pur- 
chased by  complainant,  and  what  title 
they  had  thereto;  whether  the  tract  of 
18,000  acres  were  part  of  .the  survey  of 
104,000  acres,  and  if  it  were,  where  it  was 
situated ;  and  whether  they  and  each  of 
them  had  not   offered  to   sell  to   com- 

661  plain  ant   and  others  *any  part  of  the 
tract    of    104,000    acres:     that    Wood 

might  be  decreed  to  make  a  good  title  to 
complainant  for  the  land  sold  him ;  and  if 
he  could  not  do  so,  then  that  the  contract 
might  be  rescinded,  the  purchase  money 
refunded  with  interest,  and  Wood  com- 
pelled to  pay  the  complainant  for  his  im- 
provements: and  general  relief. 

The  title  bond  referred  to  in  the  bill,  and 
therewith  exhibited,  was  dated  the  3d  day 
of  August  1825.  Wood  thereby  bound  him- 
self to  Beale  in  the  penalty  of  5500  dollars, 
with  condition  reciting  that  he  had  sold 
to  Beale  a  tract  of  land  in  Pocahontas 
county,  designated  by  the  number  5,  on  the 
plat  of  a  survey  of  104,000  acres  known  as 
the  Sherwood  survey ;  the  land  sold  being 
only  the  land  in  lot  number  5,  which  lay 
south  of  the  land  of  James.  M.  Wood,  and 
not  including  the  land  lying  within  the 
lines  of  Warwick  Gatewood's  survey:  and 
providing  that  if  Wood,  when  required, 
should  make  a  good  and  sufficient  title  in 
fee  simple  to  the  said  Beale,  his  heirs  or 
assigns,  then  the  obligation  to  be  void. 

The  deed  executed  bv  Wood  to  Beale  in 
pursuance  of  the  foregoing  bond,  was  a 
conveyance  from  Edward  Wood  and  Sarah 
his  wife,  dated  the  25th  of  November  1828, 
whereby  the  said  Wood  and  wife,  in  con- 
sideration of  2750  dollars  expressed  to  be 
paid  them  by  Beale,  granted,  bargained  and 
sold  to  him  a  certain  tract  of  land  in  lot  num- 
ber 5,  in  the  Sherwood  survey,  particularly 
described  in  the  deed  by  metes  and  bounds, 
and  appearing,  from  that  description,  to 
adjoin  the  land  of  James  M.  Wood.  This 
tract  was  stated  in  the  deed  to  contain  2000 
acres  more  or  less ;  and  all  the  land  within 
the  lines  of  Warwick  Gatewood's  survey, 
on  which  he  then  resided,  was  expressly 
excepted  out  of  the  conveyance.  The  deed 
further  stated  that  the  land  thereby  granted 
was  surveyed  in  the  name  of  Joseph  Penell 
in  the  year  1786,  and  patented  to  him  in 
1787;  and  was  conveyed,  by  the  heirs 

662  of  Penell,  to  Brown  Jenks,  who  *con- 
veyed  it  to  Wood ;  as  wuuld  more  fully 

appear  by  examining  the  offices  of  Poca- 
hontas and  Randolph  counties,  and  the  reg- 
ister's office  at  Richmond.  Wood  and  wife 
covenanted  with  Beale,  and  his  heirs  and 
assigns,  to  warrant*  and  defend  the  land 
against  all  and  every  person  or  persons 
whatsoever,  claiming  or  to  claim  the  same. 
The  privy  examination  and  acknowledg- 
ment of  Sarah  Wood,  and  the  acknowledg- 
ment of  Edward  Wood,  were  duly  certified 
by  two  justices  of  the  peace. 

The  deed  from  Robert  Penell  and  wife  to 
Brown  Jenks,  exhibited  with  the  bill,  was 
a  conveyance  dated  the  2Sth  of  April  1825, 
whereby  the  said  Penell  and  wife,  of  Dela- 


ware county  in  the  state  of  Pennsylvania, 
in  consideration  of  1000  dollars  expressed  to 
be  paid  them  by  Jenks,  bargained,  sold 
and  conveyed  to  him  their  right,  title  and 
interest  (being  one  equal  undivided  seventh 
part)  of  and  in  a  t«^ct  of  land  situate  in 
Randolph  county  in  Virginia,  supposed 
to  contain  18,680  acres,  which  Joseph  Penell, 
who  in  his  lifetime  was  seized  thereof,  de- 
vised by  his  last  vcill  to  his  sons  Robert 
and  Joseph  Penell,  his  son  in  law  Joseph 
Meredith,  and  his  grandsons  Penell  Palmer, 
Penell  Hammon,  Penell  Churchman  and 
Lewis  Penell,  to  be  divided  among 
them  part  and  share  alike.  This  deed  con- 
tained only  a  special  warranty  against 
Robert  Penell  and  his  heirs,  and  persons 
claiming  by,  from  or  under  him  or  them. 
The  acknowledgment  of  Robert  Penell  and 
his  wife  was  certified  by  a  single  justice 
of  the  peace  of  the  said  county  of  Dela- 
ware; and  the  certificate  respecting  mrs. 
Pencil's  acknowledgment  was  not  conform- 
able in  other  respects  to  the  requisitions  of 
the  Virginia  statute  of  conveyances.  But 
the  deed  appeared,  by  the^  certificate  of  the 
clerk  of  Randolph  county  court,  to  have  been 
recorded  in  that  court. 

The  deed  from  Joseph  Meredith  and  wife 
to  Brown  Jenks,  referred  to  in  the  bill, 
though  not  exhibited  therewith,  was  after- 
wards filed  in  the  cause.  It  was  in 
663  all  *respect8  similar  to  the  deed  from 
Robert  Penell  and  wife,  conve3'ing  an 
undivided  seventh  of  the  tract  of  18,680 
acres,  and  exhibiting  the  same  defects  in 
the  certificate  of  acknowledgment  as  ap- 
peared in  the  other  deed.  This  deed  also 
was  recorded  in  Randolph  county  court. 

With  the  bill  the  complainant  also  exhib- 
ited an  order  of  the  county  court  of  Ran- 
dolph, dated  in  June  182.'=^,  purporting  to 
be  made  on  the  motion  of  Robert  Penell  and 
others,  the  heirs  of  Joseph  Penell  senior 
deceased,  by  which  the  court  appoi/ited 
Thomas  O.  Williams  and  three  others  com- 
missioners to  make  partition  of  the  lands 
owned  in  Randolph  county  by  the  said  heirs 
of  Joseph  Penell  senior,  and  report  the  same 
to  the  court.  No  report  appeared  to  have 
been  made  under  this  order. 

The  injunction  prayed  in  the  bill  was 
awarded. 

Seiveley  put  in  an  answer  to  the  bill,  in 
which  he  disclaimed  all  knowledge  of  the 
contract  between  the  complainant  and  Wood, 
and  alleged  that  he  had  acquired  the  bonds 
whereon  his  judgments  were  obtained 
against  the  complainant,  for  a  valuable 
consideration. 

Jenks  answered,  that  the  county  court  of 
Randolph  having  admitted  the  deed  of 
Robert  Penell  and  Meredith  to  record,  he 
had  not  been  aware  of  any  defect  in  the 
relinquishment  of  dower  on  the  part  of 
mrs.  Pencil  or  mrs.  Meredith,  and  was 
confident  that  if  any  such  defect  existed, 
there  would  be  no  difficulty  in  procuring 
relinquishments  in  due  form.  That  re- 
spondent had  not  been  aware,  until  recently, 
of  the  necessity  of  having  the  will  of  Joseph 
Penell  senior  recorded  in  Virginia ;  but  this 
had  been  lately  done.  That  the  commis- 
sioners appointed  by  the  county  court  of 
Randolph  to  divide  the  lands  devised  by  the 
said  will,  having  failed  to  report   the  divi- 
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sioa  which  they  ifiade,  respondent  after- 
wards proceeded  in  the  same  court,  in 
chancery,  against  the  heirs  of  Joseph  Penell 
senior,  and  procured  other  commissioners 
to  be  appointed,  who  had  since  reported, 
and  assigned  to  respondent  the  land 
which    he     sold    to  his  codefendant 

664  *Wood,  and    which    was  subsequently 
•old  by  Wood  to  the  plaintiff;  which 

land  was  a  part  of  the  18,000  acre  tract. 
That  the  plaintiff  had  always  had  peace- 
able possession  of  the  land  sold  him,  and 
was  in  no  danger  of  being  disturbed.  Re- 
spondent denied  that  there  was  any  partner- 
ship between  himself  and  his  codefendant 
Wood  in  the  sale  of  lands  in  the  Sherwood 
survey,  or  that  he  had  ever  pietended  to 
own  the  whole  of  those  lands,  or  offered  to 
seU  the  whole  to  the  plaintiff  or  any  other 
person.  He  denied  that  the  plaintiff  was 
induced  to  purchase  the  land  which  he  ac- 
tually bought  from  Wood,  by  any  representa 
tions  of  Wood  respecting  the  title.  On  the 
contrary,  he  alleged  that  the  plaintiff  was 
anxious  to  purchase  that  very  land  from 
respondent,  while  the  negotiation  between 
the  respondent  and  Wood  was  pending,  and 
made  a  proposition  to  respondent  to  purchase 
the  same  on  better  terms  than  those  offered 
by  Wood,  which  proposition  respondent  felt 
himself  bound  to  reject,  and  did  reject. 
That  at  the  period  when  Wood  completed 
his  purchase  from  respondent,  the  plaintiff 
accompanied  him  to  respondent's  house  in 
Randolph  county,  and  there  examined  the 
title  papers,  which  he  pronounced  tu  be 
regular  and  correct,  and  thereupon  advised 
Wood  that  there  was  no  danger  in  making 
the  purchase. 

With  his  answer,  Jenks  exhibited  the  will 
of  Joseph  Penell  senior,  by  which  it  ap- 
peared that  the  devise  of  the  lands  in  Ran- 
dolph county  was  correctly  set  forth  in  the 
deeds  (already  stated)  from  Robert  Penell 
and  Joseph  Meredith  to  Jenks.  He  also  ex- 
hibited the  record  of  his  suit  in  the  county 
court  of  Randolph,  against  the  devisees  of 
Joseph  Penell  senior,  for  partition  of  the 
lands  so  devised ;  whereby  it  appeared  that 
in  December  1830,  a  decree  was  made  for 
partition,  according  to  the  provisions  of 
the  will,  and  the  deeds  from  Robert  Penell 
and  Meredith  to  Jenks,  and  commissioners 
were  appointed   to   make  such    parti- 

665  fion  and  report  the  same  to  *the  court : 
that  in  January  following,  the  com- 
missioners reported  a  division  of  the  said 
lands,  in  which  lot  number  5,  and  another 
lot  were  assigned  to  Jenks:  and  that  the 
court  thereupon  approved  the  said  report, 
and  awarded  to  Jenks  possession  of  the  lands 
so  assigned  him. 

Wood  answered,  that  it  was  not  true  that 
the  plaintiff's  confidence  in  the  title  of  the 
land  he  had  purchased  from  respondent, 
arose  from  any  representations  made  by  him. 
He  alleged  that  the  plaintiff  applied  to  him 
to  purchase  the  land,  before  Jenks  had  made 
any  deed  for  the  same;  and  that  the  plain- 
tiff himself  accompanied  the  respondent 
when  he  went  to  meet  Jenks  and  consum- 
mate the  purchase;  whereupon,  Jenks  hav- 
ing exhibited  the  deeds  from  Robert  Penell 
and  Joseph  Meredith,  and  respondent  hav- 
ing proposed  to  defer  the    business  until  he 


could  consult  counsel  as  to  the  sufficiency 
of  these  papers,  the  plaintiff  requested  that 
the  papers  might  be  committed  to  him  for 
examination,  saying  that  he  could  judge  of 
the  title  as  well  as  a  lawyer.  That  respond- 
ent, having  great  confidence  in  the  judg- 
ment and  intelligence  of  the  plaintiff,  gave 
him  the  papers  for  examination ;  and  the 
plaintiff,  having  examined  them,  declared 
that  the  title  was  good,  and  that  if  respond- 
ent would  sell  him  the  land,  he  would  con- 
sent to  take  Jenks's  title  directly  to  himself, 
without  further  enquiry.  That  respondent 
declined  to  sell  the  property  at  that  time, 
but  observed  to  plaintiff  that  if  he  consid- 
ered Jenks* s  title  good,  respondent  would 
close  the  contract  and  accept  a  conveyance 
without  further  delay ;  which  was  accord- 
ingly done,  the  plaintiff  aiding  during  the 
whole  transaction  with  his  advice.  Re- 
spondent denied  that  he  ever  gave  the 
plaintiff  any  assurance  that  the  title  was  in- 
disputable, the  plaintiff  being  himself  much 
better  acquainted  with  it  than  respondent 
was.     He  denied  that  the  deed  executed  by 

respondent  to  the  plaintiff  was  sent  to 
666      him,    as  alleged  in  the    bill;  *on    the 

contrary,  he  said  that  the  deed  was 
delivered  to  the  plaintiff  by  the  respondent, 
and  when  it  was  delivered,  he  made  no  ob- 
jection to  the  deed  or  to  the  title ;  and 
therefore  he  denied  the  allegation  that  the 
plaintiff  never  accepted  the  said  deed.  He 
denied  the  existence  of  any  partnership 
between  Jenks  and  himself,  or  that  an  in- 
sufficient title  had  been  knowingly  or 
fraudulently  imposed  on  the  plaintiff.  And 
as  the  plaintiff  held  respondent's  deed  with 
general  warranty,  and  had  never  been 
disturbed  in  the  enjoyment  of  the  land,  he 
insisted  that  he  had  no  right  to  withhold 
the  purchase  money.  He  further  stated, 
that  the  tract  of  104,000  acres  was  called  the 
Sherwood  survey,  because  Sherwood  made 
it  for  the  Pencils;  that  for  his  trouble  in 
making  it,  a  part  was  given  to  him ;  that 
the  residue  was  patented  to  Thomas  and 
Joseph  Penell,  the  locators,  separately; 
that  they  both  sold  out  portions  in  their 
lifetime ;  and  that  Joseph  Penell  senior,  at 
the  time  of  his  death,  still  owned  the  18,000 
acre  tract,  embracing  the  land  sold  to  the 
plaintiff. 

With  his  answer  Wood  exhibited  a  deed 
from  Jenks  and  wife  to  him,  dated  the  27th 
of  May  1825,  whereby  Jenks  and  wife,  in 
consideration  of  1000  dollars  expressed  to 
be  paid  them  by  Wood,  conveyed  to  him  a 
tract  of  land  in  lot  number  5,  in  the  Sher- 
wood survey,  containing  two  thousand  acres 
more  or  less.  The  land  was  described  in 
the  deed  by  metes  and  bounds  in  the  same 
manner  as  in  the  conveyance  from  Wood  to 
Beale;  and  88  acres  lying  on  the  southwest 
side  of  the  tract,  whiph  were  stated  to  be- 
long to  Warwick  Gatewood,  and  to  be  the 
land  on  which  he  then  lived,  were  expressly 
excepted  out  of  the  conveyance.  This  deed 
contained  a  general  warranty  upon  the  part 
of  Jenks  and  wife.  The  acknowledgment 
of  Jenks,  and  the  privy  examination  and 
acknowledgment  of  his  wife,  were  duly 
certified  by  two  justices  of  the  peace,  and 
the  deed  was  thereupon  recorded  in  Poca- 
hontas county  court. 
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*As  to  the  defendants  other  than 
Seivelej,  Jenks  and  Wood,  the  bill 
^as  taken  for  confessed. 

In  the  progress  of  the  cause,  the  defend- 
ants filed  the  record  of  another  snit  for 
partition,  brought  by  Jenks  in  the  circuit 
superiour  court  of  law  and  chancery  for 
^Randolph  county,  against  the  devisees 
of  Joseph  Penell  senior.  This  suit  was 
instituted  in  August  1831.  On  the  26th 
of  September  1832,  the  circuit  court 
made  an  order  appointing  three  com- 
missioners to  divide  the  lands  in  Ran- 
dolph county,  which  were  devised  by 
the  will  of  Joseph  Penell  senior,  between 
the  plaintiff  and  defendants  in  the  suit,  as- 
signing to  the  plaintiff  two  sevenths,  the 
shares  of  Robert  Penell  and  Joseph  Mere- 
dith. The  commissioners  (the  same  who 
had  made  the  division  in  the  suit  brought  by 
Jenks  in  the  county  court  of  Randolph)  ac- 
cordingly reported  that  they  had  made  a 
partition  of  the  said  lands,  and  had  as- 
signed lot  number  5,  and  another  lot,  to 
the  plaintiff  Jenks.  On  the  26th  of  April 
1833,  the  court  confirmed  the  report  of  the 
commissioners,  and  decreed  that  the  plain- 
tiff and  defendants  hold  in  severalty  the 
lands  assigned  to  them  respectively  by  the 
said  report:  allowing  the  defendants  (all 
of  whom  appeared  to  be  nonresidents)  three 
years  to  shew  cause  against  the  decree. 
Beale  objected  to  the  admission  of  the  rec- 
ord of  this  suit  as  evidence,  1.  because  he 
was  no  party  therein ;  2.  because  it  was  not 
conclusive  of  the  rights  of  the  nonresident 
defendants ;  and  3.  because  the  suit  was 
instituted  after  the  commencement  of 
Beale's  suit  against  Jenks  and  others,  and 
in  fraud  of  his  rights. 

It  appeared  that  while  the  suit  was  pend- 
ing, the  acknowledgments  of  mrs.  Penell 
and  mrs.  Meredith,  of  the  deeds  executed 
by  Robert  Pencil  and  Joseph  Meredith  re- 
spectively to  Jenks,  were  taken  anew  before 
two  justices  of  the  peace.  The  justices 
certified  the  privy  examination  and  acknowl- 
edgment of  mrs.  Meredith,  in  the  form  pre- 
scribed by  the  statute:  but  though 
668  mrs.  *Peneirs  privy  examination  and 
acknowledgment  were  also  certified, 
it  appeared  from  the  certificate  itself  that 
her  husband  was  at  that  time  dead.  Both 
these  certificates  were  admitted  to  record 
in  the  court  of  Randolph  county. 

Many  depositions  were  taken  and  filed  by 
the  parties.  Those  taken  on  behalf  of  the 
plaintiff  Beale  appeared  to  be  chiefly  in- 
tended to  prove  that  Jenks  and  Wood  were 
partners  in  the  sale  of  lands  in  the  Sher- 
wood survey,  that  they  were  in  possession 
of  plats  of  those  lands,  and  that  they 
offered  to  sell  the  whole  or  any  part  which 
remained  unsold.  This  court,  however, 
considered  the  evidence  relating  to  these 
points  as  unimportant  in  the  cause.  The 
depositions  taken  for  the  defendants  proved, 
that  Beale  was  present  when  Jenks  and 
Wood  were  engaged,  in  May  1825,  in  laying 
off  lots  in  the  Sherwood  survey;  that  he 
examined  the  deeds  from  Robert  Penell  and 
Meredith  to  Jenks,  and  that  from  Jenks 
to  Wood ;  that  he  expressed  to  Wood  his 
opinion  that  Jenks's  title  was  a  good  and 
sufficient  one;  and  that    he    had    been    in 


possession  of  the  land  purchased  from 
Wood,  ever  since  October  1825. 

The  circuit  court  of  Augusta  county,  at 
the  hearing  of  the  cause  on  the  29th  of  No- 
vember 18^,  decreed  that  the  injunction  be 
dissolved,  without  damages,  and  that  the 
bill  be  dismissed  with  costs.  From  this 
decree,  the  plaintiff  appealed. 

The  attorney  general,  for  the  appellant. 

Johnson,  Peyton  and  Baldwin,  lor  the 
appellees. 

PARKER,  J.  If  the  appellant  had  not 
received  his  deed  in  the  present  case,  con- 
taining a  general  warranty,  it  might  some- 
what vary  his  equitable  rights.  He  admits 
in  his  bill  that  it  was  sent  to  him  soon 
after  its  date,  but  says  he  never  ac- 
cepted it,  or  spread  it  upon  the  record  as 
evidence  of  his   title.     Wood,    in    his 

669  answer,    *swears    that    he    delivered 
it  to  the  appellant,  and  that  he   made 

no  objection  to  it.  It  is  precisely  such  a 
deed  as,  under  the  title  bond.  Wood  was 
bound  to  make.  It  is  dated  in  November 
1828,  and  Beale  was  then  in  possession  of 
the  land,  and  had  been  in  possession  from 
October  1825.  There  is  no  evidence,  or 
even  averment,  that  he  refused  to  accept 
the  deed  or  offered  to  return  it,  or  that  he 
relinquished  the  possession  of  the  land. 
It  was  near  two  years  after  he  had  received 
the  deed  (for  the  purpose,  as  he  alleges,  of 
examining  the  title)  before  he  brought 
this  suit;  and  under  these  circumstances, 
he  must  be  considered  as  accepting,  and 
holding  under  it.  Then  he  is  a  vendee  in 
possession  under  a  deed  with  general  war- 
ranty, and  his  title  has  never  been  ques- 
tioned by  a  suit  either  prosecuted  or 
threatened,  nor  does  he  pretend  that  his 
warrantor  is  in  insolvent  or  failing  cir- 
cumstances. The  only  ground  left  for 
entertaining  him  in  a  court  of  equity  is 
that  of  fraudulent  combination  between  his 
vendor  and  Jenks,  ^from  whom  Wood  pur- 
chased. To  enable  a  court  to  relieve  a 
vendee  in  possession  under  a  d^ed  with  war- 
ranty, it  must  appear  that  the  vendor  knew 
of  a  defect  in  the  title,  which  the  purcharser 
had  no  means  of  discovering,  and  which 
the  vendor  fraudulently  suppressed.  See 
Edwards  v.  M'Leay,  Coop.  Ch.  Ca.  308, 
affirmed  by  lord  Eldon  on  appeal,  2  Swanst. 
287.  It  seems  that  if  the  defects  be  such  as 
might  have  been  discovered  by  a  vigilant 
man,  the  purchaser  has  no  remedy  but 
such  as  his  covenants  afford;  for  to  an 
improvident  purchaser  the  ancient  maxim 
applies,  vigilantibus,  non  dormientibus, 
jura  subveniunt.  The  doctrine  applicable 
to  the  sellers  and  purchasers  of  land,  and 
the  kind  of  fraud  which  will  induce  a  court 
of  equity  to  relieve  before  eviction,  is  so 
fully,  and  in  my  judgment  so  accurately, 
stated  by  the  president  in  the  opinion  he 
is  about  to  deliver,  that  it  is  unnecessary 
for  me  to  enlarge  on  it.  I  will  only  refer 
to  some  of  the  cases  and  authorities 

670  sustaining  the    ^propositions   I   have 
just    advanced.     They   are  Abbott  v. 

Allen,  2  Johns.  Ch.  Rep.  519;  £klwards 
V.  M'Leay,  cited  above;  Grantland  v. 
Wight,  5  Munf.  295;  Urmston  v.  Pate,  4 
Cruise's  Dig.  tit.  32,  ch.  25,  i  90,  p.  420; 
Sugden  on  Vendors,    9th    London  edi.  553, 
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to    the  end  of  that  section ;    and    Koger  et 
al.  V.  Kane's  adm'r  &c.,  5  Leigh  606. 

To  apply  these  doctrines  to  the  case  at 
bar. 

If  there  are  any  defects  in  Beale's  title, 
there  is  no  evidence  in  the  cause  outweigh- 
ing Wood's  allegation,  responsive  to  the 
bill,  that  he  knew  no  more  of  them  than 
Beale.  If  a  partnership  between  Jenks  and 
Wood  had  been  established,  it  would  avail 
nothing,  except  as  a  ground  for  inferring 
that  Wood  had  fraudulently  concealed  an 
incumbrance  or  defect  of  title  from  Beale. 
But  the  other  proof  in  the  cause  repels  this 
inference.  It  is  proved,  I  think,  beyond 
reasonable  doubt,  that  on  the  27th  of  May 
1825,  when  Jenks  conveyed  to  Wood,  Beale 
was  present,  and  inspected  the  title  deeds 
from  Penell  and  Meredith  to  Jenks.  He 
therefore  knew  that  they  conveyed  no  land 
in  severalty,  but  only  two  sevenths  of  a 
large  tract,  supposed  to  contain  more  than 
18,000  acres,  which  the  grantors  derived 
under  the  will  of  Joseph  Penell  senior.  He 
also  knew  that  there  was  a  survey  and  plat 
of  this  land  in  existence ;  that  some  at- 
tempts had  been  made  to  divide  it,  either 
with  or  without  an  order  of  court ;  that  it 
was  part  of  a  larger  survey,  called  by  the 
settlers  in  that  country  the  Sherwood  sur- 
vey ;  and  that  it  was  a  particular  lot  in  that 
survey,  which,  with  certain  reservations, 
Jenks  undertook  to  convey,  and  did  convey, 
to  Wood.  He  saw  that  the  deed  from  Jenks 
located  the  land  in  lot  number  5,  in  the 
SherjYood  survey ;  that  it  set  out  metes  and 
bounds,  called  for  known  and  ascertained 
corners,  excepted  a  tract  of  88  acres  lying 
on  the  southwest  side,  belonging  to  War- 
wick Gatewood,  the  position  of  which  he 
was  perfectly  acquainted  with,  and 
671  stated  that  the  survey  had  *been 
made  by  Sherwood  in  1787  for  Joseph 
Penell  senior,  from  two  of  whose  devisees 
Jenks  derived  his  title.  Thus  Beale,  before 
he  bought,  knew  all  that  Wood  is  proved  to 
have  known  about  the  title,  and  all  that  is 
yet  known.  'He  also  knew  the  precise  loca- 
tion of  the  tract  sold  to  him.  His  title 
bond  bound  Wood  to  convey  to  him  that 
very  tract  adjoining  the  lands  of  James  M. 
Wood  and  Gatewood,  and  it  was  conveyed 
to  him  in  the  same  words  as  Jenks  con- 
veyed to  Wood.  Soon  afterwards  he  took 
possession,  and  has  held  it  ever  since,  with- 
out any  one's  asserting  or  threatening  a 
claim.  If  he  shall  ever  be  evicted  by  supe- 
riour  title,  he  has  his  covenant  of  warranty 
for  his  protection.  Then  what  pretence  has 
he  to  ask  for  a  rescission  of  the  contract, 
or  that  the  purchase  money  shall  be  in  joined? 
Suppose  that  the  partition  made  under  the 
direction  of  the  circuit  superiour  court  is 
irregular,  and  may  by  possibility  be  set 
aside ;  can  a  court  of  equity,  upon  the  bare 
possibility  of  eviction,  afford  him  relief? 
I  think  not;  and  am  therefore  for  affirming 
the  decree. 

TUCKEJR,  P.  Though  the  cause  of  the 
appellant  has  been  sustained  with  very 
great  ability,  an  attentive  perusal  of  the 
record  has  satisfied  me  that  there  never 
was  a  plaintiff  who  had  less  title  to  come 
into  equity.  Of  what  does  he  complain? 
He  has  in  possession  the  identical  land  that 
he    purchased.     He  has  a  deed    for  it,  with 


general  warranty,  from  a  vendor  whose 
solvency  he  does  not  venture  to  question. 
He  holds  it  (in  point  of  fact  at  least)  in 
severalty,  without  any  contest  for  the 
possession.  He  has  enjoyed  it  for  twelve 
years  without  paying  for  it.  He  has  never 
been  evicted,  or  sued  or  threatened  with 
a  suit,  by  any  other  claimant.  His  title 
is  traced  accurately  from  the  Penells,  who 
were  the  owners  of  this  portion  of  the 
Shevwood  tract.  He  has  offered  no  evi- 
dence of  superiour  title  in  another,  no  proof 
of    the  want  of  title   in   the    Penells, 

672  and  no  testimony  *to  assail  the  right 
of    Jenks    as  claiming    under    them, 

though  he  has  industriously  searched  out 
whatever  he  supposed  might  suffice  to  throw 
suspicion  over  the  title;  a  title  which, 
from  his  relation  to  his  vendor,  it  was 
rather  his  duty  to  strengthen  and  clear 
up  than  to  impugn  and  destroy.  Lastly, 
though  he  had  received  and  retained  his 
deed  for  eighteen  months,  he  most  unrea- 
sonably calls  upon  his  vendor  to  investigate 
his  title  ab  ovo,  and  to  vindicate  it 
against  all  the  technical  objections  which 
ingenious  and  diligent  counsel  can  suggest. 

I  am  persuaded  that  many  cases  of  this 
description  are  brought  before  the  court, 
for  want  of  a  due  attention  to  the  nature 
and  character  of  the  relations  of  vendor 
and  vendee,  and  of  the  contracts  entered 
into  between  them.  I  ask  leave  therefore 
to  offer  a  few  considerations  on  this  sub- 
ject. 

On  entering  into  a  treaty  for  the  pur- 
chase of  land,  the  engagements  and  respon- 
sibilities assumed  by  the  respective  parties 
are  important  to  be  understood.  The  pur- 
chaser may  be  acquainted  with  the  title  in 
all  its  details,  and  for  the  consideration  of 
an  abatement  of  the  price,  may  be  willing 
to  take  upon  himself  the  hazard  of  all  de- 
fects and  faults,  and  to  exonerate  the  seller 
from  all  responsibility  whatever.  Where 
this  is  the  character  of  the  contract,  he 
takes  a  deed  with  special  warranty  only; 
and  then,  no  matter  what  may  be  the  weak- 
ness of  the  title  he  procures,  he  must  abide 
the  issue.  He  can  have  no  remedy  against 
the  vendor.  The  rule  **caveat  emptor" 
strictly  applies.  His  agreeing  to  take  a 
special  warranty  is  an  engagement  to  abide 
the  hazard,  and  for  that  risque  it  will  be 
intended  that  he  has  received  compensation 
in  the  diminished  price.  Having  taken 
no  covenants  for  his  security,  he  has  no 
remedy  at  law.  He  has  bought  with  his 
eyes  open,  and  has  taken  a  special  war- 
ranty, which  amounts  to  a  negation  of  lia- 
bility   on  the    part  of  the  vendor  for 

673  any    defect,  *whatever.     These  prin- 
ciples prevail  in  equity   as  well  as  at 

law,  with  the  single  exception  that  where 
there  is  a  fraudulent  misrepresentation  or 
a  fraudulent  concealment,  on  the  part  of 
the  vendor,  of  a  fact  which  the  vendee  had 
no  means  of  knowing,  the  vendee  may  have 
relief,  either  at  law  by  action  for  the  de- 
ceit, or  by  bill  in  equity.  For  these  princi- 
ples, see  Bree  v.  Holbech,  Doug.  654;  6  T. 
R.  606;  Sugden  on  Vendors  560,  564;  Ed- 
wards V.  M'Leay,  Cooper's  Ch.  Ca.  308, 
modified  on  appeal,  by  the  lord  chancellor; 
2  Swanst.  287. 
It  may  happen,  however,  that  the  vendee 
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will  not  take  the  hazard  of  the    title.     The 
vendor   on  his  part  may  be  willing   to   as- 
sure it  to   a  certain  extent,  bat  no  farther. 
He  may  be  very    willing   to  encounter   the 
hazard    of  eviction,  taking  the  chances    of 
his  title  being    strengthened    in   its    weak 
points  by   lapse  of  time,  before  a  superiour 
title    is    enforced.     He    may    therefore    be 
willing  to  give  a    general  warranty,  which 
cannot    be  enforced  until  eviction,  but  not 
a  covenant  for  good  title  which  he  may  not 
have,  and    which  covenant  would  of  course 
be    broken  the  instant    it   is  entered  into, 
if    his  title  be  defective.     Thus,    as  in  the 
case  of  special  warranty  he  discharges  him- 
self of  all  responsibility,  and  only  sells  the 
chance  of  a  good    title,  so,  where  he  enters 
into  a  general  warranty  without  other  cov- 
enants, he  makes  himself  only   responsible 
for  eviction,  and  secures  to  himself  the  ad- 
vantage of  every  doubt  which  hung  over  his 
title    being  removed  by  lapse   of    time.     It 
these  cases,  therefore,   the   vendee   is   con- 
fined to  the  covenant  of  general  warranty. 
He  has  chosen,  or  at  least  has  agreed  upon, 
his  remedy,  and  to  that  remedy  he  must  be 
tied  down.     However  bad  his  title,  he   can 
not  sue  upon  his    warranty    unless    he    be 
evicted ;  and  if  he  cannot  do  so  at  law,  upon 
what  principle  can  equity  make  the  vendor 
liable    beyond    the    terms  of   his  contract? 
A  contract    without    other  covenants  than 
a    warranty,    is    in    effect    an    agreement 
between      the     vendor    and*  vendee, 
674      *that  the  vendor    is    never    to  be  re- 
sponsible until  the  vendee   is    turned 
out  by    superiour    title.     How    can    equity 
make  him  responsible  farther?    '*It  cannot 
mend  men's  bargains,  though  it  sometimes 
mends    their    assurances."     Per  lord  Not- 
tingham, in  Maynard  v.  Moseley,  3  Swanst. 
651.     It  cannot  do  so  without  making  a  new 
contract  for  the  parties,  or    interpolating  a 
new  and   substantive    principle    into    that 
already  made.     Accordingly  it  is  the  estab- 
lished principle  in  the  courts  of   equity   in 
England,  that  if  the   conveyance   has  been 
actually  executed,  the  purchaser  can  obtain 
no  relief   against  the   payment  of  the  pur- 
chase money.     He. must  look  to    his    cove- 
nants: he    has  contracted   for  his  remedy, 
and  to  that  remedy  he  must  resort.     He  has 
no    right,  I   take   it,  after  such   a  purchase 
with  warranty  to  call  for   the   title   of    his 
vendor,    to  sift  it  to  the  very  brand,  and  to 
injoin  or  recover  back  the    purchase  money 
upon    its  supposed   defects.     See   Urmston 
V.    Pate,  4  Cruise's  Dig.  tit.    32,    ch.    25,  \ 
90,  p.  420;  Sugden  on  Vendors  558.     So  far 
from  it,  that  if  he  knew  of  the  defects  and 
did  not  provide  against  them,  he  is  without 
remedy.     Co.  Litt.  384;  Butler's  note.     For 
if   there  be  no   covenants  for  good  title,  it 
13,  as  I  have  said,  equivalent  to  the   decla- 
ration that  the   vendor  is  not  to  be  respon- 
sible   for     defect   of   title,    but    only     for 
eviction.     Were  it  otherwise,  an  inducement 
would  be  held  out  to   the  vendee  to  hunt  up 
defects  and  expose  flaws  in  a  title,    which, 
but    for  his  intermeddling,  might  in  a  few 
years    have  been  removed   and  repaired  by 
time :  and  thus  he  would  be  converted  from 
an  ally  into  an  enemy  and  spy,  engaged  in- 
dustriously in  sapping  the  foundations  of  his 
vendor's    title,    instead   of  supporting  and 
strengthening  it,  as  he  is  bound  to  do  upon 


every  principle  of  equity  and  good  faith. 
Possessed  of  the  title  papers,  and  (if  the 
vendor  has  acted  fairly)  possessed  also  of 
all  his  secrets;  fully  informed  of  all  the 
weak  points  of  the  title,  he  makes  the  con- 
fidence reposed  in  him  the  means  of 
675  betrayal,  *and  seeks  to  get  rid  of 
a  disadvantageous  bargain  by  treach- 
ery towards  one  whom  the  law  considers  as 
conjunct  in  interest  with  himself,  and  from 
whom  it  rigorously  enforces  a  disclosure  of 
all  the  facts  in  relation  to  the  subject  of 
the  contract. 

Such,  I  take  it,  are  the  considerations, 
in  part,  which  sustain  the  rule  of  the  courts 
of  England.  To  that  rule  there  has  recently 
been  an  admitted  exception  Where  the 
seller  is  aware  of  a  fact  from  which  a  de- 
fect of  title  arises,  and  which  the  vendee 
had  no  means  of  knowing,  the  purchaser 
may  either  maintain  an  action  at  law 
for  the  deceit,  or  have  a  rescission  of  the 
contract  itself,  by  an  appeal  to  a  court  of 
equity.  Such  is  the  principle  laid  down 
in  Edwards  v.  M'Leay,  Cooper's  Ch.  Ca. 
308,  as  modified  by  lord  Eldon  on  appeal  in 
the  same  case,  2  Swanst.  287.  See  also 
Sugden's  Vend.  565;  Co.  Litt.  384,  a. ;  But- 
ler's note,  ad  finem.  The  same  principle 
has  been  followed  in  the  courts  of  New 
York.  Abbott  v.  Allen,  2  Johns.  Ch.  Rep. 
519. 

With  us  it  cannot  be  denied  that  the  prac- 
tice has  been  more  lax.  But  even  with  us, 
relief  is  only  given  to  a  purchaser  who  had 
obtained  his  deed,  where  there  has  been  an 
actual  eviction,  or  where  a  suit  is  depend- 
ing or  threatened,  or  where  the  vendee, 
placing  himself  in  the  attitude  of  the  supe- 
riour claimant,  can  shew  a  clear  outstand- 
ing title  or  incumbrance.  Ralston  v. 
Miller,  3  Rand.  44;  Yancey  v.  Lewis,  4  Hen. 
&  Munf.  390;  Grantland  v.  Wight,  5  Munf. 
295;  Koger  et  al.  v.  Kane's  adm'r  &c.,  5 
Leigh  606;  Richards  v.  Mercer,  1  Leigh 
125,  138.  See,  among  the  New  York  cases, 
Abbott  V.  Allen,  2  Johns.  Ch.  Rep.. 519; 
Gouverneur  v.  Elmendorf,  5  Id.  79.  See 
also  Id.  29.  A  still  greater  liberality  has  pre- 
vailed, it  is  true,  in  injoining  proceedings 
under  deeds  of  trust ;  but  this  rests  upon 
peculiar  principles.  Gay  v.  Hancock  et  al., 
1  Rand.  72;  Lane  v.  Tidball,  Gilmer  130. 
The  distinction  is  adverted  to  by  Judge 
Cabell  in  Miller  v.  Argyle's  ex'or,  5 
Leigh  460.  But  notwithstanding 
676  *these  relaxations,  I  am  aware  of 
no  case  in  which  the  rights  of  the 
party  have  been  extended  in  equity  beyond 
his  covenants.  Until  the  contract  is  com- 
plete indeed  by  the  execution  of  deeds,  it  is 
fully  within  the  power  of  the  court,  which 
will  not  decree  execution  where  it  would 
be  unreasonable,  or  where  the  title  is  es- 
sentially defective.  But  after  a  deed  has 
been  made  and  accepted,  though  our  courts 
have  given  relief  in  anticipation  of  an  evic- 
tion which  is  impending,  accompanied  by 
the  danger  of  insolvency,  they  have  never 
gone  one  jot  beyond  the  covenants,  except 
where  the  fraud  of  the  vendor  gives  rise  to 
a  distinct  cause  of  action  independent  of 
the  covenants.  Although,  therefore,  we 
may  injoin  a  judgment  or  sale  on  the  ground 
that  the  creditor  is  proceeding  under  his 
deed    of   trust,    or  that  a  suit  is  threatened 
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and  the  vendor  is  in  declining  circum- 
stances, jet  we  can  never  interfere  unless 
the  seller  has  made  himself,  by  some  cove- 
nant, responsible  for  the  defect  complained 
of,  or  by  fraudulent  concealment  has  sub- 
jected himself  to  an  action  at  law  for  dam- 
ages, or  to  relief  in  equity  to  rescind  the 
contract  for  the  fraud. 

Having  laid  down  these  principles,  they 
will  be  found  of  easy  application  to  this 
case.  It  is  obvious,  that  as  Beale  received 
and  retained  for  18  months,  without  objec- 
tion, the  title  sent  or  delivered  to  him  by 
Wood,  and  has  enjoyed  uninterrupted  pos- 
session, he  cannot  succeed  unless  he  shews 
a  fraudulent  misrepresentation  or  suppres- 
sion on  the  part  of  Wood.  For,  no  eviction 
having  taken  place,  no  suit  being  in  prog- 
ress, none  being  even  threatened,  and 
there  being  no  pretence  of  Wood's  insol- 
vency, he  cannot  come  into  equity,  antici- 
pating a  probable  eviction,  and  consequent 
title  to  recovery  under  the  warranty  of  his 
vendor.  His  only  ground  of  relief  is  the 
fraud ;  and  hence  his  counsel  has  vigorously 
endeavoured  to  maintain  that  posi- 
tion. 
677  *The    fraud    which   will    entitle    a 

purchaser  to  ask  a  rescission  of  his 
contract  inequity,  whether  the  defects  com- 
plained of  are  guarded  against  by  covenants 
of  title  or  not,  is  that  which  con- 
sists in  misrepresentation  of  facts,  or  in 
the  concealment  of  facts,  from  which  a  de- 
fect of  title  arises,  which  facts  the  vendee 
had  no  other  means  of  knowing.  2Swanst. 
287.  If  then  the  vendor  does  not  know  of 
a  defect,  or,  knowing  it,  does  not  conceal 
it,  or  if  the  vendee  does  know  of  it,  there 
is  no  ground  of  relief.  The  vendee  then 
must  prove  three  things:  1st.  the  defect; 
2dly,  knowledge  and  suppression  by  the 
vendor;  3dly,  ignorance  on  the  part  of 'the 
vendee.  And  as  to  the  second  matter, 
the  scienter  is  essential,  as  the  case  of  Bree 
V.  Holbech,  Doug.  654,  most  amply  proves. 
So  too  in  Urmston  v.  Pate,  already  quoted, 
where  P,  conceiving  himself  entitled  to  an 
estate,  though  he  had  no  title  at  all,  sold 
it,  reciting  the  will  under  which  he  claimed, 
and  warranting  only  against  himself  and 
his  ancestors,  it  was  decided  that  the  pur- 
chaser had  no  remedy,  though  it  appeared 
that  the  will  conferred  no  title,  and  though 
the  defect  was  overlooked  by  mistake,  by 
the  vendee's  -counsel.  These  cases  shew 
how  strict  the  rule  has  been  held  in  Eng- 
land. 

Let  us  see  then  whether  Beale  has  exhib- 
ited any  defect  in  the  title  here.  The  proof 
lies  upon  him :  yet  he  has  produced  no  evi- 
dence to  question  the  existence  of  the  pat- 
ent of  Pencil  the  elder;  and  the  will  of  Pen- 
ell,  and  the  deeds  from  his  son  and  son  in 
law  to  Jenks,  and  from  Jenks  to  Wood,  and 
from  Wood  to  Beale,  are  all  regular.  More- 
over, Beale  has  possession  of  the  identical 
land  he  bought ;  for  luckily  it  was  located 
between  two  well  known  tracts,  with  one 
of  which  it  interlocked.  Further,  he  is 
located  in  number  5,  of  the  18,000  acre 
tract,  and  has  enjoyed  the  possession  ever 
since  1825.  He  has  never  questioned  the 
title  of  the  Pencils,  but  only  demanded  that 
Wood  should  produce  the  deeds  from  Pen- 
ell's      devisees     to     Jenks.       Now      those 


678  deeds   have   *been   duly   recorded    in 
Randolph  county  and  are  exhibited  in 

the  record.  The  title  then  seems  to  be 
complete.  But  then  it  is  said  that  the  true 
location  of  the  18,O00  acres  is  not  known ; 
that  the  Sherwood  survey  is  said  to  be  for 
104,000  acres,  and  it  does  not  appear  that  it 
embraces  this  land.  Beale  should  then  have 
shewn  that  it  did  not ;  for  the  onus  is  on 
him,  and  in  twelve  years  he  might  have 
ascertained  it.  But  in  fact  the  evidence  is 
abundant  for  our  purposes.  Sherwood's 
survey  seems  to  have  been  for  104,000 
acres.  Each  of  the  two  Pencils  then  would 
have  52,000;  but*  all  of  Joseph  Pencil's 
share,  except  about  18,000  acres,  appears  to 
have  been  sold  by  him  in  his  lifetime. 
This  Sherwood  tract  was  probably  as  famil- 
iarly known  by  the  settlers  around,  as  their 
own  farms.  The  habits  and  interests  of 
the  people  of  that  country  bring  them  into 
intimate  acquaintance  with  all  the  lines  and 
locations  around  them.  From  their  in- 
formation, rather  than  from  the  patent,  the 
identity  of  the  tract  was  to  be  established. 
But  the  parties  had  also  a  survey  of  the 
104,000  acres,  as  the  plaintiff  himself  had 
taken  pains  to  prove.  With  these  means  of 
information,  the  commissioners  who  laid 
off  these  lots  cannot  have  been  mistaken  in 
laying  down  lot  number  5,  as  part  of  Pen- 
ell's  18,000  acres,  and  in  considering  the 
18,000  acres  as  part  of  the  survey  patented 
to  Pencil. 

But  Beale  complains  that  the  title  is  not 
in  severalty.  This  might  indeed  be  an  ob- 
jection to  specific  performance  of  a  con- 
tract, if  it  were  promptly  made ;  but  it  can 
be  no  reason  for  rescinding  a  contract,  after 
the  party  has  received  his  deed,  and  con- 
tinued for  years  in  undisturbed  possession. 
He  has,  in  point  of  fact,  had  possession  in 
severalty.  He  was  content  to  accept  that 
possession.  He  was  present  when  the  lots 
were  being  laid  off.  He  had  seen  the  deeds 
of  Penell  and  Meredith.  He  well  knew  then 
that  the  lands  were  yet  undivided  by  regu- 
lar partition,  and  it  is  not   pretended 

679  that  *Wood  ever   intimated   the   con- 
trary.    Admit,  then,   that  this  was  a 

defect ;  yet  was  it  one  of  which  he  was 
aware,  and  he  ought  either  to  have  pro- 
vided against  it,  or  to  have  ascertained  for 
himself  the  real  state  of  the  affair.  More- 
over, it  is  a  defect  not  necessarily  vital  to 
the  title.  He  might  at  any  time  have 
compelled  a  partition ;  and  upon  such  par- 
tition, if  it  appeared  to  the  court  that  he 
was  in  possession  of  no  more  than  a  fair 
proportion,  his  possession  under  the  cir- 
cumstances would,  according  to  the  usual 
course  of  the  court,  have  been  respected. 
The  lot  on  which  he  settled  would  have 
been  assigned  to  him,  and  he  would  never 
have  been  disturbed.  But  suppose  it  other- 
wise ;  suppose  him  evicted :  then  he  would 
have  redress  under  his  covenant  of  war- 
ranty. But  surely  a  court  of  equity  ought 
not  to  have  granted  him  relief  by  rescission 
of  the  contract,  upon  the  anticipation  of  an 
eviction,  which  was  not  only  not  threat- 
ened, but  not  even  remotely  probable.  Still 
less  should  it  have  continued  the  injunction 
after  a  partition  was  actually  made  by  the 
decree  of  the  superiour  court.  That  decree 
must    be  taken  to   be  right.     Its    errors,  if 
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there  be  any,  cannot  be  collaterally  exam- 
ined. It  is  tinreversed  and  unanquUed,  and 
unless  it  has  been  set  aside  since  the  disso- 
lution, it  is  now  irrevocable. 

Upon  the  whole,  I  see  no  ground  for  re- 
lief in  this  case.  I  have  not  thought  it 
necessary  to  go  into  the  alleflrations  of  fraud- 
ulent combinations  on  the  part  of  Jenks 
and  Wood,  to  sell  lands  not  their  own. 
The  question  is  not  whether  they  have  de- 
frauded .  others,  but  whether  they  have 
defrauded  Beale ;  and  of  this  there  is  not 
the  slightest  evidence.  He  is  in  the  enjoy- 
ment of  what  he  bought,  and  his  title  is 
not  questioned.  It  is  but  just  however  to 
say,  that  I  think  there  is  nothing  fraudulent 
appearing  in  the  transactions  of  Wood  and 
Jienks.  That  Jenks  should  have  purchased 
from  Pencil  and  Meredith  for  a  val- 
uable consideration,     and    have    sold 

680  *with      general      warranty,    upon    a 
credit,    when    he    knew    he    had    no 

title,  and  that  Wood,  a  man  to  whom  insol- 
vency is  not  imputed,  should  have  done  the 
same  thing,  is  hard  of  belief;  and  it  be- 
comes utterly  incredible,  when  we  find  that 
all  their  imputed  combination  and  fraud, 
all  their  supposed  machinery  and  contriv- 
ances of  partnerships  and  agencies,  have 
resulted  in  no  extraordinary  profit  to  them- 
selves, and  no  loss  to  their  vendee. 

I  am  of  opinion  to  affirm  the  decree. 

BROCKENBROUGH,  J.,  concurred.  De- 
cree affirmed.        

681  ^Wilson's  Heirs  v.  Daggs. 

Ausust,  1837,  Lewlsburff. 
(Absent  Brockenbbough,  J.) 

Caveat*— JadffUMiit  Dismissing— What  Does  Not  Bar 
Supersedeas  to.— After  tbe  dismission  of  a  caveat 
upon  tbe  merits,  tbe  caveatee  flies  in  tbe  land 
office  a  copy  of  tbe  judgment,  and  obuins  a  patent 
A  supersedeas  bein?  awarded  to  tbe  judgment, 
tbe  patent  is  relied  on  as  a  bar.  Held,  notwltb- 
standinR  ibe  emanation  of  tbe  patent,  tbe  court 
may  examine  into  tbe  correctness  of  tbe  judgment: 
but  If  tbe  same  be  reversed,  tben  admission  of 
tbe  caveat  must  ensue.  In  sucb  case,  tbe  dismis- 
sion will  be  without  prejudice  to  any  proceeding 
wbicb  may  be  instituted  to  vacate  tbe  patent 

Entry- Validity  ot-A  party  cannot  make  a  valid 
entry  upon  lands  on  wbicb  anotber  bas  previously 
made  a  regular  entry. 

Same— Same.— An  objection  tbat  tbe  warrant  under 
which  tbe  first  entry  was  made  bad  been  previously 
exhausted  by  other  entries,  will  be  of  no  avail, 
when  it  appears  tbat  those  other  entries  were  in 
tbe  names  of  persons  who.  though  they  called 
themselves  assignees  of  tbe  warrant,  bad  in  fact 
no  assignment. 

Caveat— railare  to  Return  Survey  witliln  Twelve 
Months— Effect- A  caveator  whose  survey  bad  not 
been  made  12  months  before  be  entered  bis  caveat, 
will  not  have  judgment  rendered  against  him, 
merely  because  tbe  12  months,  allowed  for  return- 
ing tbe  plat  and  certificate  of  survey  Into  tbe  land 
office,  have  elapsed  pendinsr  the  caveat. 

On  the  9th  of  December  1833,  Samuel 
Stephenson,  Sarah  Stephenson,  Guy  P. 
Matthews,  Jane  Matthews,  and  Orestes, 
John  C,  Julia  Ann,  Robert  M.,  Andrew 
D.,  Mary,  Martha,  Alexander  H.  and  Pat- 
rick H.  Wilson,  entered  a  caveat  in  the  land 
office,  against  issuing  a  grant  to  Ruel 
I^aggs  junior,  on  a  survey  of  170  acres, 
made  the  16th  of  January  1833,  of  lands  in 
Kanawha  county,  by  virtue  of  an  entry  of 
the  same  date ;  it  being  stated    in    the   ca- 

♦The  principal  case  was  cited  and  followed  in 
Patrick  v.  Dryden.  10  W.  Va.  411.  412.415.  See  gen- 
erally, monographic  twU  on  "Caveat"  appended  to 
Warwick  v.  Norvell,  1  Rob.  808. 


veat,  that  the  caveators,  as  the  heirs  at  law 
of  John  Wilson  deceased,  claimed  1QS% 
acres  of  the  land,  by  virtue  of  an  entry 
made  the  25th  of  October  1832.  A  certified 
copy  of  this  caveat,  and  of  the  affidavit  filed 
therewith,  was  delivered  to  the  clerk 

682  of  the  circuit  court  *^of  Kanawha  on 
the  first  of  January  1834 :  and  a  sum- 
mon issued  according  to  the  statute,  which 
was  duly  executed.  The  parties  thereupon 
agreed  the  facts,  as  follows: 

That  on  the  25th  of  February  1823,  a  land 
office  treasury  warrant,  number  7436,  was 
issued  in  favour  of  Matthew  Dunbar,  au- 
thorizing the  survey  of  200  acres  of  land : 
and  Dunbar,  on  the  21st  of  April  1824,  by 
an  endorsement  on  the  warrant,  under  his 
hand  and  seal,  assigned  the  same  to  John 
Wilson  the  ancestor  of  the  caveators.  That 
on  the  9th  of  November  1824,  Wilson,  by 
virtue  of  the  warrant,  made  an  entry  in 
the  office  of  the  surveyor  of  Kanawha 
codnty,  stating  that  he  entered  150  acres 
of  land  in  said  county,  on  Davis's  creek, 
beginning  at  the  mouth  of  the  middle  fork» 
to  include  the  land  on  the  forks  of  said 
creek,  joining  a  survey  of  Thomas  Ray  on 
the  west  side  thereof.  That  on  the  2d  of 
July  1831,  John  Wilson  junior  made  an  en- 
try in  the  surveyor's  office  for  150  acres  of 
land,  of  which  50  acres  was  entered  by  vir- 
tue of  the  same  warrant.  The  entry  stated, 
that  John  Wilson  junior  entered  150  acres 
in  Kanawha  on  Davis's  creek,  beginnings 
at  the  mouth  of  the  middle  fork  of  the 
same,  and  joining  a  survey  made  for 
Thomas  Ray  or  G.  Christian,  on  the  west 
side  thereof,  by  virtue  of  part  of  two  war- 
rants; 50  acres  by  part  of  the  said  warrant 
number  7436,  and  100  acres  by  warrant 
for  300  acres,  number  7438,  both  dated  the 
25th  of  February  1823;  and  that  he  made  the 
said  entry  as  the  assignee  of  John  Wilson, 
who  was  assignee  of  Matthew  Dunbar,  to 
whom  the  warrants  issued.  That  on  the 
25th  of  October  1832,  John  Wilson  the  an- 
cestor of  the  caveators,  by  virtue  of  the 
same  warrant  number  7436,  made  an  entry 
in  the  surveyor's  office  for  200  acres  of  land 
in  Kanawha  on  Davis's  creek,  to  begin  in 
or  between  the  second  forks,  at  or  near  a 
poplar  and  mulberry  on  the  north  bank  of 
the  main  fork,  above  the  mouth  of  the  mid- 
dle   fork;  to    run    with    the    line   or 

683  *lines  of  a  survey  made  for  Gilbert 
Christian,  and  to  include  the  im- 
provement occupied  by  Reuben  Daggs,  for 
quantity.  That  on  the  12th  of  February 
1833,  John  Wilson  senior  being  then  dead,  a 
survey  of  200  acres  of  land  was,  by  virtue 
of  the  last  mentioned  entry,  made  for  his 
heirs;  the  certificate  of  which  survey  is  set 
forth  in  haec  verba.  That  the  plat  and 
certificate  of  said  survey  were  not  returned 
to  the  land  office,  nor  was  anycopv  thereof, 
within  one  year  from  the  date  of  the  said 
survey,  or  at  any  time  since ;  nor  has  the 
warrant,  upon  which  the  said  entry  was 
founded,  been  returned  to  the  land  office. 
That  on  the  9th  of  April  1829,  John  Patter- 
son entered  100  acres  of  land  in  the  sur- 
veyor's office,  by  virtue  of  the  same  warrant 
number  7436;  and  on  the  6th  of  April  1830, 
the  land  so  entered  for  Patterson  was  con- 
veyed for  him;  the  certificate  of  which  sur- 
vey   was   set    forth    in     haec    verba,    and; 
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expresses  on  its  face  that  Patterson  was 
the  assignee  of  John  Wilson.  That  the 
plat  and  certiticate  of  survey  made  for  Pat- 
terson were  duly  returned  by  him  to  the 
land  ofP.ce,  and  a  patent  issued  thereon  to 
him  for  the  said  100  acres.  That  Reuben 
Daggs,  for  Ruel  Daggs  junior,  on  the  16th 
of  January  1833,  made  an  entry  in  the  sur- 
veyor's office  for  170  acres  of  land  in  Kana- 
wha county,  on  the  waters  of  Davis's 
creek,  to  begin  at  a  chesnut,  beech  and 
chesnut  oak  on  the  top  of  the  hill  on 
the  west  side  of  the  creek,  about  300 
yards  from  the  creek,  and  to  run  so  as 
to  include  the  flat  land  on  the  top  of 
the  hill,  and  the  improvements  on  which 
Reuben  Daggs  and  Valentine  Fauber  then 
lived;  which  entry  was  stated  to  be  by 
virtue  of  two  warrants,  number  7604  and 
number  7600,  for  100  acres  each,  dated  on 
the  29th  of  January  1824,  assigned  to 
Daggs  by  William  F.  Styles  assignee, of 
Henry  O.  Middleton,  who  was  assignee 'of 
Thomas  O.  Taylor  heir  of  Thomas  A. 
Taylor  deceased ;  100  acres  being  by  virtue 
of  warrant  number  7604,  and  70  acres  by 
virtue  of  warrant  number  7600.     That 

684  on  the   16th    *of    January    1833,    the 
said  170  acres  entered  bv  Daggs  were 

duly  surveyed,  and  within  one  year  after- 
wards the  plat  and  certificate  of  survey 
were  duly  returned  to  the  land  office ;  which 
plat  and  certificate  are  set'  forth  in  haec 
verba.  That  Reuben  Daggs,  at  the  time 
of  the  entry  on  the  16th  of  January  1833, 
had  notice  of  the  entry  made  by  John  Wil- 
son senior  on  the  25th  of  October  1832. 
That  the  survey  for  Daggs  includes  about 
lOSj^  acres  of  the  land  surveyed  for  the 
heirs  of  John  Wilson  senior,  by  virtue  of 
his  entry  made  the  2Sth  of  October  1832. 
That  the  warrant  number  7436  nas  no  as- 
signment endorsed  on  it,  except  that  from- 
Matthew  Dunbar  to  John  Wilson,  dated  the 
21st  of  April  1824.  That  the  caveators  are 
the  heirs  of  John  Wilson.  That  not  only 
the  said  entry  of  the  25th  of  October  1832, 
but  the  previous  entry  made  by  John  Wil- 
son on  the  9th  of  November  1824,  and  that 
made  by  John  Wilson  junior  on  the  2d  of 
July  1831,  were  upon  the  same  land,  or  upon 
portions  thereof.  And  that  the  said  John 
Wilson  junior  is  one  of  the  caveators,  and 
was  born  some  time  in  January  1811. 

Upon  these  facts  the  circuit  court  was  of 
opinion  that  the  caveators  shewed  no 
right  to  the  105^  acres  of  land,  and  dis- 
missed the  caveat  upon  the  merits ;  giving 
judgment  in  favour  of  the  caveatee  for  his 
costs,  and  leaving  him  at  liberty  to  perfect 
his  title  to  the  170  acres,  by  obtaining  a 
patent  therefor.  To  this  judgment  a  super- 
sedeas was  allowed. 

Before  the  award  of  the  supersedeas,  a 
copy  of  the  judgment  had  been  delivered 
into  the  land  office,  and  a  patent  obtained 
by  the  caveatee.  He  now  offered  to  plead 
this  patent  in  bar  of  any  further  proceed- 
ing upon  the  caveat. 

B.  H.  Smith,  for  plaintiffs  in  error. 

Summers,  for  defendant  in  error. 

685  *TUCKER,  P.  That  a  plea  of  the 
patent  would  offer  no  bar  to  the  super- 
sedeas in  this  case,  seems  obvious,  since 
it  neither  presents  any  answer  to  the  alle- 
gation of  error,  nor  operates  in    avoidance 


of  it.  The  emanation  of  a  patent,  indeed, 
during  the  pendency  of  a  caveat,  leads  nec- 
essarily to  its  dismission,  since,  after  the 
issue  of  the  patent,  the  judgment  that  it 
shall  not  issue  must  be  a  vain  judgment. 
It  goes,  therefore,  rather  to  the  abate- 
ment of  the  caveat,  than  to  bar  the  rights 
of  the  parties ;  and  whether  the  court  comes 
to  be  informed  of  the  fact  by  suggestion, 
which  is  the  usual  course,  or  by  plea  (which 
has  never  been  hitherto  practised,  I  believe, 
as  the  proceedings  in  caveat  are  directed 
to  be  without  writing)  still  the  operation 
of  the  proceeding  is  merely  to  terminate 
the  caveat  by  dismission.  But  in  reference 
to  the  supersedeas  or  writ  of  error,  the  fact 
can  have  no  influence,  except  to  shape  the 
entry  of  the  court  in  case  of  a  reversal  of 
the  judgment.  This  will  be  manifest  from 
a  few  considerations. 

If  the  judgment  below  is  right,  then 
Daggs  the  defendant  in  error  is  entitled  to 
an  affirmance  of  that  judgment,  which, 
having  been  rendered  upon  the  merits, 
will  be  flnal  both  at  law  and  in  equity ; 
whereas,  if  the  caveat  be  now  dismissed 
without  affirmance,  it  will  be  without  prej- 
udice to  his  adversaries'  proceeding  in 
equity,  since  the  dismission  must  be  without 
prejudice. 

If  the  judgment  below  is  wrong,  then  if 
the  supersedeas  should  be  dismissed,  the 
judgment  will  stand  in  full  force,  and 
bar  the  caveators  of  all  relief  in  equity, 
however  erroneous  it  may  be ;  and  moreover 
Wilson's  heirs  will  have  been  deprived  of 
their  unquestioned  right  to  review  and  re- 
verse the  judgment,  by  the  act  of  their  ad- 
versary. This  cannot  be.  Th«^  supersedeas, 
then,  must  be  decided. 

The  true  course  then  seems  to  be  to  pro- 
ceed to  examine  the  record,  and  to  affirm  or 
reverse,  according  as  the  judgment  may 
appear  to  be  right  or  wrong.  If  we 
686  *affirm,  there  is  an  end  of  the  matter. 
If  we  reverse,  then  the  farther  duty 
devolves  upon  the  court,  of  pronouncing 
such  judgment  as  the  superiour  court 
should  have  pronounced ;  and  then,  and  not 
till  then,  the  fact  of  the  emanation  of  the 
patent  will  bear  upon  the  proceeding.  For, 
as  it  did  not  occur  before  the  judgment,  the 
court  below  could  not  dismiss;  but  as  it 
has  since  occurred,  it  renders  vain  the  en- 
try of  a  judgment  for  the  caveators  upon 
the  merits,  and  an  order  to  the  register  not 
to  issue  a  patent  to  the  caveatee.  Our  entry 
must  then,  in  this  aspect  of  the  case,  be  to 
dismiss     the    caveat     without     prejudice. 

Coming  then  to  the  merits,  we  And  not 
the  least  difficulty  in  reversing  the  judg- 
ment. Wilson's  entry  is  prior  and  regular. 
That  entiy  was  full  notice  of  his  prior 
right  to  Daggs,  and  it  would  have  been 
a  fraud  in  him  to  obtain  a  patent  to  the 
prejudice  of  that  right.  The  judgment 
therefore  ought  to  have  been  for  Wilson's 
heirs,  unless  some  valid  objection  can  be 
shewn  to  it.  Accordingly,  this  is  at- 
tempted. 

It  is  said  that  the  warrant  of  Wilson  for 
200  acres  was  exhausted  before  his  entry 
of  1832,  by  the  entry  and  patent  of  Patter- 
son, and  by  the  entry  of  John  Wilson  jun- 
ior. But  neither  of  these  persons  was 
assignee  of  the  warrant.    The  law  prescribes 
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the  mode  of  assign ment,  and  the  case 
agreed  shews  that  there  has  been  none. 
Wilson's  rights  in  the  warrant  then  have 
not  been  divested  by  the  fraudulent  use  of 
it,  or  pretended  use  of  it,  by  others. 

It  is  said  that  Wilson's  survey  was  not 
returned  into  the  register's  ofifice  within 
the  12  months,  and  that  although  the  twelve 
months  had  not  expired  when  the  caveat 
issued,  yet  the  court,  upon  the  hearing, 
rightly  considered  him  as  having  lost  his 
right,  and  as  having  inferiour  equity  to 
Daggs.  This  position  appears  to  me  alto- 
gether erroneous.  Waiving  the  question 
whether    matter   ex  post  facto  to  the 

687  caveat   can   properly  affect  the  ♦deci- 
sion of  it,  it  suffices   to  say,   that  the 

failure  to  return  the  survey,  though  a  good^ 
cause  of  caveat,  is  no  forfeiture  of  the 
rights  of  the  party ;  for  if  no  caveat  be 
entered  before  that  duty  is  performed,  it  is 
declared  that  the  land  shall  not  be  liable 
to  forfeiture  on  that  account.  1  Rev.  Code, 
ch.  86,  2  45,  p.  332.  Nay  more,  I  incline 
to  think  that  Wilson's  heirs,  having  ca- 
veated  the  defendant  in  error,  were  not 
bound  to  return  the  plat  until  the  termina- 
tion of  the  caveat,  the  statute  having  al- 
lowed six  months  after  the  termination  of 
the  caveat,  for  the  caveator  to  return  his 
survey  &c.  Indeed  it  would  have  been  a 
fraud  on  Daggs  to  proceed  to  get  a  patent 
while  the  caveat  was  depending;  and  if 
the  caveators  had  returned  their  plat  and 
certificate,  the  patent  must  have  been  is- 
sued by  the  register  within  nine  months. 
Whether,  therefore,  Wilson's  heirs  were 
liable  to  be  caveated  by  any  other  person, 
they  could  not  have  been  caveated  by  Daggs 
for  that  cause,  as  the  default  did  not  exist 
till  after  the  filing  of  the  caveat. 

It  is  said  that  there  was  no  necessity  for  a 
cross  caveat,  but  that  on  the  caveat  of  Wil- 
son's heirs  themselves,  their  rights  should 
be,  adjudged  to  be  forfeited.  This  is  in 
direct  conflict  with  the  act,  which  declares 
they  shall  not  be  forfeited  until  another 
person  has  caveated. 

Upon  the  whole,  the  merits  seem  decidedly 
with  Wilson's  heirs.  And  the  defenda'nt 
having  withdrawn  his  plea  at  the  instance 
of  the  court,  and  rested  upon  a  suggestion 
of  the  fact  that  the  patent  had  issued,  and 
having  produced  the  patent  in  court,  I  am 
of  opinion  that  the  judgment  should  be  re- 
versed, and  a  judgment  entered  dismissing 
the  caveat,  without  prejudice  to  any  proceed- 
ing which  the  plaintiffs  in  error  may 
institute  for  the  vacation  of  the  patent 
aforesaid. 

The  judgment  of  the  court  of  appeals  was 
in  the  following  terms: 

**The  court  is  of   opinion    that    there    is 
error  in    the   judgment  of  the  circuit 

688  superiour  court  of  law  and  *chancery, 
in    this,    that    the    law  arising  upon 

the  facts  agreed  in  the  cause  was  for  the 
caveators.  Wherefore  it  is  considered  by 
the  court  that  the  said  judgment  be  re- 
versed and  annulled,  and  that  the  plaintiffs 
in  error  recover  against  the  defendant  their 
costs  &c.  And  this  court  would  now  pro- 
ceed to  render  such  judgment  as  the  said 
circuit  superiour  court  ought  to  have  ren- 
dered, but  that  the  defendant  in  error  comes 
here    into  court,  and  gives  the    court  to  be 


informed  and  understand  that  after  the 
rendition  of  the  said  judgment,  and  before 
the  award  of  the  supersedeas  in  this  case, 
a  patent  hath  issued  to  the  said  defendant 
in  error,  upon  producing  to  the  register 
a  copy  of  the  judgment  of  said  circuit  supe- 
riour court.  And  said  patent  being  pro- 
duced here  in  court,  and  seen  and  inspected, 
and  it  being  admitted  to  be  for  the  land 
in  controversy,  it  is  adjudged  and  ordered 
that  the  caveat  be  dismissed,  but  without 
prejudice  to  any  suit  or  proceeding  which 
the  plaintiffs  in  error  may  institute  to 
vacate  the  patent  aforesaid.  And  it  is  fur- 
ther adjudged  and  ordered  that  the  plaintiffs 
in  error  recover  against  the  defendant  their 
costs  about  the  prosecution  of  their  said 
caveat  in  the  said  circuit  superiour 
court."  

689  *Jack8on  v.  King's  Representatives. 

Auffust.  1887.  Lewisburff. 

(Absent  Bbooke.  J.) 

Equity  Jurisdiction- Suit  to  Subject  Deceased  Pertner's 
Estate  to  Payment  of  Partnership  Debt*— Parties.— 

Tbe  creditor  of  a  firm  obtains  judgment  asralnst 
the  survivlnfir  partner,  wbo  dies,  and  whose  ad- 
ministrators exhaust  the  personal  assets  in  payinsr 
other  claims.  Then  the  creditor  files  a  bill  in 
equity  asrainst  those  administrators  and  the  heirs 
of  the  survivingr  partner,  and  the  representatives 
of  the  deceased  partner.  The  bill  seeks  a  decree 
for  the  sale  of  the  lands  of  which  the  surviving 
partner  died  possessed,  some  of  which  belonged 
to  himself  and  some  to  the  firm:  and  when  the 
funds  from  this  source  shall  be  exhausted,  then  it 
seeks  to  charge  the  representatives  of  the  de- 
ceased partner.  Held,  equity  has  Jurisdiction  of 
the  case;  and  the  representatives  of  the  deceased 
partner  are  properly  made  c^efendants. 

Bolton  Jackson  recovered  the  following 
judgments  in  the  court  of  the  United  States 
for  the  fifth  circuit  and  eastern  district  of 
Virginia,  to  wit:  on  the  31st  of  May  1811, 
a  judgment  against  Conally  Findlay  surviv- 
ing partner  of  Conally  Findlay  &  Company, 
and  Richard  Hazlerig  and  John  Donahey  the 
sureties  for  his  appearance,  for  1690  dollars 
15  cents,  together  with  154  dollars  21  cents 
damages,  and  costs:  on  the  same  day,  an- 
other judgment  against  the  same  persons 
for  1690  dollars  14  cents,  and  costs,  to  be 
discharged  by  the  payment  of  690  dollars 
14  cents,  together  with  253  dollars  90  cents 
damages,  and  the  costs:  and  on  the  29th  of 
May  1812,  a  judgment  against  Conally  Find- 
lay surviving  partner  as  aforesaid,  and 
Richard  Hazlerig  and  Benjamin  Estill  the 
sureties  for  his  appearance,  for  1^)90  dollars 
14  cents,  together  with  354  dollars  90  cents 
damages,  and  the  costs. 

To  obtain  payment   of  these   judgments, 

Jackson  on  the  3d  of  January  1825  instituted 

a  suit    in    the  superiour  court  of   chancery 

then  holden  at  Wythe  courthouse,  in  which 

suit  the  bill  set    forth    that    Conally 

690  Findlay  died  ^intestate  without  hav- 
ing    paid   the   amount   due  upon    the 


•Partnership  Liability  of  Estate  off  Deceased  Part- 
ner.—As  sbowiniT  that  the  liability  of  the  estate  of  a 
deceased  partner  for  partnership  debt  in  any  case 
is  not  absolute  and  immediate,  but  contingent 
merely,  dependingr  upon  tbe  result  of  proper  efforts 
to  collect  the  debt  from  the  surviving  partner  or 
his  ascertained  insolvency,  the  principal  case,  Lin- 
nev  V.  Dare.  2  Lei?h  588.  Sale  v.  Dish  man,  3  LelGfh 
fA%.  and  Gait  v.  Calland.  7  Lelffh  594,  are  cited  in 
Jackson  v.  Kincr.  12  Gratt.  505.  See  further,  mono- 
irraphic  note  on  "Partnershit*"  appended  to  Scott 
V.  Trent.  1  Wash.  77. 

For  the  sequel  of  the  principal  case,  see  Jackson 
V.  King,  12  Gratt  499. 
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judgments;  that  Alexander  Findlay  and 
Abraham  B.  Trigg  administered  upon  his 
estate,  but  the  plaintiff  was  informed  that 
they  had  exhausted  the  whole  amount  of 
assets  which  had  come  to  their  hands,  in 
the  payment  of  other  claims;  that  more- 
over they  had  been  discharged  from  their 
office,  and  there  being  no  other  personal 
assets  in  Virginia,  no  person  had  been 
since  appointed  to  represent  the  estate.  It 
was  then  stated,  that  the  plaintiff  had  been 
informed  that  Conally  Findlay  was  at  his 
death  possessed  of  some  real  estate  in  the 
county  of  Washington  in  his  own  right,  and 
some  belonging  to  the  firm  of  Conally  Find- 
lay &  Co.  all  of  which  was  liable,  as  the 
plaintiff  was  advised,  for  the  payment  of 
his  claims. 

The  bill  alleged  that  the  firm  of  Conally 
Findlay  &  Co.  was  composed  of  Conally 
Findlay  and  William  King ;  that  King  died 
in  1808,  and  James  King  and  William  Trigg 
qualified  as  his  executors,  uf  whom  Trigg 
was  the  survivor ;  that  upon  the  death  of 
Trigg,  Lilburn  L.  Henderson  became  his 
executor,  and  consequently  the  representa- 
tive of  William  King,  a  large  part  of  whose 
estate  was  still  unsettled ;  and  that  Hen- 
derson was  afterwards  displaced,  and  the 
estate  of  William  King  committed  to  the 
sheriff  of  Washington  county.  King's 
estate,  it  was  charged,  was  amply  sufficient 
to  have  paid  all  his  debts,  and  those  for 
which  he  was  liable ;  but  it  was  stated  to 
have  been  so  managed  by  his  executors, 
that  very  little  had  come  to  the  hands 
of  White  the  sheriff,  as  administrator.  It 
was  alleged,  however,  that  there  were 
ample  funds  in  the  hands  of  White, 
as  a  receiver,  appointed  by  the  court, 
of  the  rents  and  profits  of  the  salt 
works  belonging  to  the  estates  of  James 
King  and  William  Trigg,  under  the  will  of 
William  King,  which  funds,  it  was  charged, 
were  liable  for  the  plaintiff's  claim,  inas- 
much as  the  assets  of  William  King's  estate 

were  wasted  by  his  executors. 
691  *After  alleging  that    Donahey  had 

gone  to  Ireland,  and  that  Hazlerig 
resided  in  West  Tennessee,  the  bill  made 
defendants  thereto  the  heirs  of  Conally 
Findlay,  James  White  as  the  personal 
representative  of  William  King  and  also  as 
receiver,  and  the  devisees  of  James  King 
and  William  Trigg :  and  it  prayed  that  the 
personal  assets  of  the  estates  of  Conally 
Findlay  and  William  King,  if  any,  might 
be  subjected  to  the  payment  of  the  debts 
due  the  plaintiff,  the  real  estate  of  Conally 
Findlay  and  of  the  firm  sold  for  the  pay- 
ment of  the  same,  and  the  profits  of  the 
salt  works  belonging  to  the  estates  of  James 
King  and  William  Trigg  appropriated  to  the 
same  purpose. 

At  the  time  of  filing  this  bill,  writs  of 
scire  facias  were  pending  to  revive  the  judg- 
ments at  law  against  Alexander  Findlay 
and  Abraham  B.  Trigg  as  administrators 
of  Conally  Findlay;  and  on  the 8th  of  June 
1827,  judgments  were  rendered  upon  these 
writs  of  scire  facias,  awarding  executions 
on  the  original  judgments. 

The  representatives  of  William  King  re- 
ferred, in  their  answers,  to  the  writs  of 
scire  facias  which  were  so  pending,  and  in- 
sisted that  the  plaintiff  could  not  come  into 


equity  against  King's  estate  until  he  had 
first  exhausted  the  legal  assets  in  the  hands 
of  Findlay's  administrators.  They  also 
relied  upon  the  lapse  of  time,  and  npon 
other  circumstances  set  forth  in  the  an- 
swers. 

In  the  progress  of  the  cause,  the  court  di- 
rected a  commissioner  to  settle  the  accounts- 
of  Alexander  Findlay  and  Abraham  B. 
Trigg  as  administrators  of  Conally  Find- 
lay ;  and  also  to  exhibit  a  statement  shew- 
ing the  quantity  and  description  of  lands- 
belonging  to  Findlay  and  to  the  firm,  and 
how  they  had  been  disposed  of,  together 
with  the  kind  of  title  Findlay  had  therefor. 
By  the  report  of  the  commissioner  it  ap- 
peared that  there  was  nothing  due  on  the 
administration  account  from  the  adminis- 
trators, but  a  small  balance  due  to  them ; 
and  the  lands  of  Findlay  and  the  firm, 

692  which     could    be    subjected   *to    the 
debt  due  the  plaintiff,   appeared  to  be 

of  small  value  compared  with  the  amount  of 
the  debt. 

The  cause  being  transferred,  by  virtue  of 
the  act  of  assembly,  to  the  circuit  court  of 
Wythe,  that  court  declared  its  opinion  to- 
be  that  the  plaintiff,  by  his  negligence,  had 
lost  his  equitable  claim  against  the  repre- 
sentatives of  William  King,  and  decreed  that 
his  bill  as  to  them  be  dismissed,  and  that 
they  recover  from  the  plaintiff  their  costs. 
From  this  decree,  on  the  petition  of  Jack- 
son, an  appeal  was  allowed. 

Baldwin,  for  the  appellant. 

C.  Johnson,  B.  R.  Johnston  and  T.  Pres- 
ton, for  the  appellees. 

TUCKER,  P.  The  first  question  presented 
to  the  court  in  this  case  was  whether  the 
court  has  jurisdiction  over  the  subject ;  and 
this  must  be  ascertained  by  adverting  to- 
the  pretensions  of  the  plaintiff  as  set  out 
in  the  bill  itself. 

The  plaintiff,  as  creditor  by  three  judg- 
ments against  the  estate  of  Conally  Findlay* 
&  Co.  comes  into  equity,  alleging  that 
Findlay  had  departed  this  life  without 
paying  the  debt,  and  that  his  administra- 
tors had  exhausted  the  whole  amount  of 
assets  in  paying  other  claims,  without 
having  discharged  his.  He  then  proceeds 
to  state  that  Findlay  at  his  death  was  in 
possession  of  some  social  real  estate,  whicli 
was  liable  for  his  debt,  and  also  of  real 
estate  in  his  own  right,  which  was  also- 
liable,  and  he  prays  that  it  may  be  sold 
for  the  payment  of  his  demand.  Thus  far 
it  is  clear,  though  the  bill  is  inartificially 
drawn,  that  the  plaintiff  had  a  right  to> 
come  into  equity  against  Conally  Find- 
lay's  representatives,  to  enforce  his  de- 
mand against  the  social  real  estate,  if  he 
could  shew  that  it  was  chargeable ;  because 
it  is  very  certain  he  could  not  reach  that 
estate  at  law.  The  bill,  then,  is  prop- 
erly in   court ;  and   the  true  question 

693  *is,  whether  the  plaintiff  had  a  right 
to  make  the  representatives  t>f  Wil- 
liam King  parties  in  the  suit,  he  being  the 
deceased  partner,  and  not  liable  to  be 
charged  until  the  remedies  against  the 
surviving  partner  have  been  exhausted. 
The  bill  charges  that  William  King  was  a 
partner  in  the  concern  of  Conally  Findlay 
&  Co.  and  that  his  estate  was  amply  suffi- 
cient to   have  paid  all  his  debts,  and  those- 
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for  which  he  was  liable,  but  that  only  a 
small  portion  had  come  to  the  hands  of 
White  his  administrator,  though  he  had 
received  ample  funds  from  the  profits  of 
the  salt  works,  which  the  plaintiff  seeks 
to  charge.  Now  here,  I  imagine,  are  ample 
grounds  for  bringing  King's  representa- 
tives into  court ;  it  being  conceded  or  shewn 
that  those  of  Findlay  are  properly  here. 
For,  in  the  first  place,  as  King's  liability 
will  depend  upon  the  exhaustion  of  the 
funds  which  were  in  the  hands  of  the  sur- 
viving partner  of  Conally  Findlay  &  Co. 
real  as  well  as  personal,  and  as  the  bill 
against  the  Findlays  necessarily  involved 
a  settlement  of  the  personal  estate,  it  was 
right  and  proper  that  the  representatives 
of  King,  who  were  the  parties  most  inter- 
ested in  that  question,  should  be  before  the 
tourt,  to  afford  them  an  opportunity  of 
contesting  the  settlement  of  the  accounts 
of  Findlay's  administrators.  For  if  they 
would  be  bound  by  that  settlement,  it 
would  be  unreasonable  that  they  should 
have  no  opportunity  pf  contesting  it;  and 
if  they  would  not  be*  bound,  it  would  be 
equally  unreasonable  to  require  the  plain- 
tiff to  proceed  with  a  settlement  against  the 
surviving  partner,  which  would  not  avail 
him  as  evidence  against  the  deceased  part- 
ner. It  is  like  a  bill  in  equity  to  fix  a  dev- 
astavit on  an  executor.  His  sureties  are 
proper  parties,  though  they  are  not 
chargeable  until  his  default  has  been  es- 
tablished. Yet  equity  has  never  refused 
to  convene  them  also,  in  a  suit  against  the 
executor,  on  the   ground   that   the    default 

must  oe  established  before  they  can  be 
694      *sued;    because    it    is  obviously  for 

their  benefit  to  have  an  opportunity 
of  being  parties  to  the  audit  of  the  ac- 
counts. So  here,  the  deceased  partner's 
estate  stands  as  surety  for  the  debt,  and 
those  who  are  interested  in  it  have  a  cor- 
responding interest  in  being  parties  to  the 
settlement ;  in  having  a  chance  to  contest 
the  alleged  payments  of  the  administrator, 
and  to  surcharge  his  credits.  Nay  more, 
they  have  an  interest  in  seeing  that  there 
is  a  due  account  of  the  real  funds  of  a  social 
character;  and  it  is  proper,  for  all  these 
purposes,  that  they  should  be  parties. 
The  creditor  may  be  uninformed;  he  may 
be  ignorant  of  the  existence  of  an  avail- 
able fund ;  and  if  he  proceeds  against  the 
deceased  partner's  estate,  he  will,  accord- 
ing to  the  doctrine  contended  for,  be  dis- 
missed from  this  forum,  provided  the 
defendants  can  find  some  fragment  of  the 
surviving  partner's  estate,  of  which  he 
knew  nothing.  Indeed,  as  they  are  ulti- 
mately liable  to  the  creditor,  he  has  a  right 
to  demand  their  assistance  in  discoveri'ng 
and  charging  the  funds  of  the  surviving 
partner.  But  secondly,  as  the  object  of 
this  bill  is  to  charge  the  social  real  funds, 
the  representatives  of  the  deceased  partner 
are  necessary  parties.  The  legal  title  is 
presumed  to  be  in  them ;  and  if  it  be  not, 
still  they  have  a  right  to  assert  their  equity 
to  the  real  estate  as  their  ancestor's  sepa- 
rate property,  and  to  contest  the  allegation 
of  its  social  character.  And  both  the  cred- 
itor and  the  representatives  of  the  surviv- 
ing partner  are  interested  in  those  rights 
being  settled  and  adjusted,  since  the  social 


funds  must  encounter  sacrifice,  if  they  are 
outstanding  and  unascertained.  Indeed, 
as  it  is  in  equity  only  that  the  social  real 
estate  is  considered  as  personalty,  and  can 
be  sold  as  such,  it  would  seem  essential 
that  the  heirs  at  law  should  be  made  par- 
ties  to  any  proceeding,  the  object  of  which 
is  to  fix  that  character  upon  it,  and  to 
subject  it  to  sale.  The  court  then  hav- 
695  ing  jurisdiction  of  the  case  ^against 
King's  representatives,  as  dependant 
upon  the  proceeding  against  Findlay's 
representatives,  it  was  premature  to  hear 
the  cause  and  to  dismiss  the  bill  as  to  the 
former,  before  it  was  ready  as  to  the  lat- 
ter. 

The  opinion  of  the  court  of  appeals  was 
in  the  following  terms. 

"The  court  is  of  opinion  that  there  is 
error  in  dismissing  the  bill  of  the  complain- 
ant as  to  King's  representatives.  The  court 
of  chancery  having  complete  jurisdiction  of 
the  cause  as  against  Conally  Findlay's  rep- 
resentatives, the  pending  proceedings  upon 
the  scire  facias  being  no  bar  to  the  bill  in 
equity  (2  Mad.  Ch.  315,  Mitf.  Plead.  204), 
and  the  plaintiff  coming  into  that  court 
for  a  settlement  of  the  account  of  assets, 
for  a  discovery  of  the  social  real  estate,  and 
for  the  purpose  of  subjecting  the  real  estate 
proper  of  the  said  Findlay  to  sale,  as  the 
value  of  it  is  so  disproportionate  to  the  de- 
mand, this  court  is  of  opinion  that  the 
representatives  of  William  King  the  de- 
ceased partner  were  properly  made  parties, 
because  they  were  ultimately  chargeable  in 
the  event  of  Findlay's  funds  proving  in- 
adequate, unless  the  equitable  rights  of  the 
plaintiff  against  them  were  lost  by  his  neg- 
lect or  misconduct ;  and  also  because  they 
were  interested  in  the  settlement  of  the  ad- 
ministration account  of  Conally  Findlay, 
and  in  surcharging  and  falsifying  the 
same;  and  also  because  the  plaintiff  has  a 
right  to  deniand  of  them,  as  parties  in  inter- 
est, their  aid  in  discovering  and  subjecting 
to  payment  the  social  fund,  whether  real  or 
personal ;  and  lastly  because  the  real  funds 
of  the  said  firms  could  not  properly  be 
treated  as  personalty,  without  making  the 
heirs  of  King  parties,  for  the  purpose  of 
contesting  the  right  to  do  so.  The  court  is 
further  of  opinion  that  King's  representa- 
tives being  properly  before  the  court,  and 
their  liability  being  dependant  upon 
6%  *the  issue  of  the  proceedings,  and 
the  result  of  the  enquiries,  in  rela- 
tion to  Findlay  the  surviving  partner,  it 
was  premature  to  proceed  to  hear  and  dis- 
miss the  bill  as  to  them,  betore  it  was  ma- 
tured as  to  Findlay's  representatives;  and 
that  such  dismission  was  therefore  erro- 
neous." 

Decree  reversed,  and  cause  remanded  for 
further  proceedings. 

697  *Harriman  v.  Brown. 

Angnst  1887,  Lcwisburg. 
(Absent  Brookb,  J.) 

evidence- Depositions- Oblecttont  Most  Be  Specific* 

—A  deposition  is  objected  to,  so  far  as  it  states  the 


'  •Evidence-Depositions— Objections  riust  Be  Specific. 

—Where  evidence  is  offered,  a  portion  of  which  is 
admissible  and  a  portion  not,  the  acceptor  must 
specify  the  part  objected  to,  for,  if  the  objection  is 
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mere  belief  of  the  deponent  as  to  the  matters 
spoken  of  by  him,— the  sayings  or  doings  of  others 
not  parties  to  the  snlt,— and  the  understandinsr, 
repuution  or  tradition  of  the  neigh  hour  hood  ; 
and  also  so  far  as  the  answers  are  given  to  lead- 
ing questions.  Held,  it  is  not  sufficient  to  make 
the  objection  in  these  general  terms,  but  It  Is  In- 
cumbent on  the  party  objecting  to  point  out 
the  exceptionable  passages,  and  move  the  court 
to  expunge  or  disregard  them. 

Boundaries  -  Evidence  -RepuUtion.  —The  principles 
on  which  the  court  receives  evidence  of  reputa- 
tion as  to  boundary,  fully  discussed,  and  the  rules 
laid  down.  .       ^  .    ^ 

Sftme— Samc-Declftrationt  by  Deceased  Person,  t— 
Evidence  Is  admissible  to  prove  declarations  as  to 
the  Identity  of  a  particular  corner  tree  or 
bouqdary.  made  by  a  person  who  is  dead,  and 
hadTJecullar  means  of  .knowing  the  fact :  as,  for 
instance,  the  surveyor  or  chain  carrier  upon  the 
original  survey,  or  the  owner  of  the  tract,  or  of 
an  adjoining  tract  calling  for  the  same  boundary: 


general,  it  must  be  overruled.  Thus  it  is  the  duty  of 
the  acceptor  to  parU  of  a  deposition  to  point  out  the 
exceptional  passages  contained  in  the  deposition; 
he  must  lay  his  flnger  upon  the  passages  which  In 
his  opinion  come  within  the  scope  of  his  objections, 
so  that  the  mind  of  the  court  may  be  brought  to 
bear  upon  them.  To  this  effect,  the  principal  case 
was  cited  with  approval  in  Parsons  v.  Harper.  16 
Gratt  76:  Trogdon  v.  Com..  81  Gratt  863.  876,  smd  foot- 
note: N.  &  W.  R.  Ck).  V.  Ampey,  »3  Va.  126, 25  S.  E.  Rep. 
226;  Washington,  etc.,  R.  Co.  v.  Lacey,  94  Va.  468,  26  S. 
E.  Rep.  884:  Richardson  v.  Donehoo.  16  W.  Va.  710; 
foot-note  to  Friend  v.  Wilkinson,©  Gratt  82.  See 
also.  Buster  v.  Wallace,  4  Hen.  &  Munf.  82. 

On  the  subject  of  deppsltlons,  see  generally,  mono- 
graphic note  on  "Depositions"  appended  to  Field  v. 
Brown.  24  Gratt  74.  As  to  bills  of  exception,  see 
monographic  »dr«  on  "Bills  of  ExcepUon"  appended 
to  Stoneraan  v.  Com..  25  Gratt.  887. 

tBoandftrles- Evidence -Declftffttlon  of  Deceased  Per. 
•on.-The  law  Is  well  settled  In  Virginia  that  evi- 
dence Is  admissible  to  prove  the  declaration  of  a 
deceased  person  as  to  the  Identity  of  a  particular 
corner  tree,  or  boundary,  provided  such  person  has 
peculiar  means  of  knowing  the  fact  In  question:  as, 
for  instance,  the  surveyor  or  chain  carriers  who 
were  engaged  upon  the  original  survey,  or  the 
owner  of  the  tract  or  of  an  adjoining  tract  calling 
for  the  same  boundaries,  and  so  of  tenants,  proces- 
sioners.  and  others  whose  duty  or  interest  would 
lead  them  to  diligent  inquiry  and  accurate  Informa- 
tion of  the  fact:  always,  however,  excluding  these 
declarations  which  are  liable  to  the  suspicion  of  bias 
from  Interest.  Fry  v.  Stowers,  92  Va.  14, 22  S.  E.  Rep. 
500.  citing  principal  case.  To  the  same  effect  the 
principal  ca.se  Is  cited  with  approval  In  Clements  v. 
Kyles.  18  Gratt  469,  477,  479.  480.  and  .foot^-note\  Hill  v. 
Proctor.  10  W.  Va.  84:  Corbleys  v.  Ripley,  22  W.  Va. 
158:  High  v.  Pancake.  42  W.  Va.  608,  28  S.  E.  Rep.  588: 
Robinson  v.  Dewhurst  68  Fed.  Rep.  888:  King  v.  Wat- 
kins.  98  Fed.  Rep.  921.  In  Hill  v.  Proctor.  10  W.  Va.  84. 
Haymond.  J.,  expressing  the  opinion  of  the  court 
said  that  the  above  proposition  seems  to  be  good  law. 
and  that  he  was  not  aware  that  It  had  been  departed 
from  in  Virginia  or  West  Virginia. 

In  Clements  v.  Kyles.  13  Gratt  478,  It  Is  said:  But 
although  as  stated  In  the  oi)lnion  of  the  court  In 
Boardman  v.  Reed,  6  Peters'  R.  828.  and  approved  In 
Harriman  v.  Brown  (above  cited),  from  the  perisha- 
ble character  of  the  land  marks  in  this  country, 
evidence  of  hearsay  as  to  particular  facU  may  un- 
der proper  restrictions  be  received  upon  a  question 
of  ancient  boundary,  yet  such  evidence  should  be 
carefully  watched  because  from  Its  very  character 
it  may  in  many  or  most  cases  be  utterly  impossible 
to  meet  or  disprove  it  There  must  always  be  some 
peril  in  departure  from  th*»  broad  general  rules  of 
evidence,  and  It  should  not  be  carried  farther  than 
required  by  the  absolute  necessities  of  the  case.  I 
think  the  rule  is  laid  down  sufficiently  broadly  in 
Harrititanv.  Brotvn,  and  I  am  not  disposed  to  extend 
It  in  the  least  beyond  the  very  terms  In  which  It  Is 
there  expressed."  In  this  case  (Clements  v.  Kyles). 
it  was  held  that  the  statement  of  a  person,  living  on 
the  land  at  the  time,  made  many  years  before  the 
trial,  at  which  time  he  was  dead,  pointing  out  to  the 
witness  two  of  the  corners  called  for  in  a  certain 
patent  was  not  competent  evidence  to  prove  the 
boundaries  of  that  patent:  he  not  having  been  the 
surveyor  or  chain  carrier  at  the  making  of  the  .sur- 
vey, or  owner  of  that  or  adjoining  lands  calling  for 
the  same  boundaries,  or  having  any  motive  or 
Interest  to  inquire  and  ascertain  the  fact 

To  the  point  that  a  surveyor's  declarations, 
whether  oral  or  written,  are  not  admissible  in  evi- 
dence where  they  will  contradict  the  official  report 
of  such  suveyor  upon  which  the  commonwealth  has 
jssued    a  grant  the  principal    case    and  Overton 
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and  so  also  tenants,  processioners  and  others, 
whose  duty  or  Interest  would  lead  them  to  dili- 
gent enquiry  and  accurate  information  as  to  the 
fact  ;  always  excluding  those  declarations  which 
are  liable  to  the  suspicion  of  bias  from  interest : 
per  Tucker,  P.,  p.  718. 
Evidence— AdmUslons.t— The  admissions  of  a  person 
who  could  not  be  compelled  to  testify*  and  whose 
declarations  are  against  his  own  Interest,  ought 
to  be  received  as  If  he  were  dead  :  per  TncKsa.  P.. 
p.  718. 

rlt  of  Rlffht-Evidence-Entry-AdalssibUtty  to 
Counteract  Pfttent— The  patent  under  which  the 
demandant  in  a  writ  of  right  claims,  is  for  a  tract 
of  land  beginning  "adjoining  the  upper  end  of  G. 
W.'s  land,  at  a  large  black  walnut"  At  the  trial, 
the  demandant  offers  In  evidence  the  entry, 
which  Is  merely  for  "200  acres  at  the  upper  end  of 
G.  W.'s  survey,  to  Join  the  line,  and  to  extend  up 
for  quantity."  Hkld,  the  reference  in  the  patent 
to  the  walnut  as  a  boundary,  controls  the  call  for 
G.  W.'s  survey  :  and  theentry  cannot  be  admitted 
to  counteract  this  construction  of  the  patent 

Writ  of  right,  in  the  circuit  court  of  Ma- 
son, by  John    Harriman    against    Matthe^ 
D.  Brown.     The  count  demanded  a    certain 
tenement    containing    two   hundred    acres 
of   land  with    the   appurtenances,    in 

698  the  county    of  *Mason,    bounded    as 
followeth:    beginning  adjoining   the 

upper  end  of  the  land  granted  to  George 
Washington,  on  the  lower  side  of  the  Great 
Kanawha  river,  about  twenty  miles  above 
the  mouth  thereof,  at  a  large  black  walnut, 
thence  north  56  degrees  west  190  poles  to 
a  black  oak,  south  16  degrees  west  443  poles 
to  a  sugar  tree,  south  &  degrees  west  228 
poles  to  a  white  oak,  north  75  degrees  east 
54  poles  to  a  Spanish  oak  on  the  river  bank, 
north  10  degrees  east  200  poles  down  the 
river,  north  20  degrees  east  160  poles,  north 
45  degrees  east  160  poles,  north  60  degrees 
east  120  poles  to  the  beginning.*  The  mise 
was  duly  joined,  and  the  demandant  agreed 
that  the  tenant  might  give  evidence  to 
prove  that  he  was  not,  at  the  time  of  suing 
out  the  praecipe,  or  afterwards,  in  posses- 
sion of  any  part  of  the  land  embraced  in 
the  patent  to  Shadrach  Harriman  for  200 
acres,  dated  the  17th  of  October  1787,  and 
that  he  claimed  no  title  to  the  same  or 
any  part  thereof;  to  have  the  same  effect 
as  if  that  matter  were  directly  put  in  issue. 
The  tenant  admitted  that  John  Harriman 
the  demandant  was  the  only  heir  at  law  and 
legal  representative  of  Shadrach  Harriman 
the  patentee  of  the  land  claimed  in  this 
cause :  and  proof  of  his  being  such  was  there- 
fore dispensed  with.  An  order  of  survey 
being  made,  a  plat  and  report  were  returned 
pursuant  thereto. 

At  the  trial  of  the  cause,  the  demandant 
gave  in  evidence  the  plat  and  report  of  the 
survey ;  also  a  copy  of  a  patent  granted  on 
the  15th  of  December  1772  to  general  George 
Washington,  for  a  tract  of  land  containing 
10,990  acres,  and  a  copy  of  another  patent 
granted  on  the  same  day  to  James  Craik 
for  4432  acres :  and  adduced  proof  shewing 
that  the  devisees  and  representatives  of 
general  Washington  have,  since  the  year 
1805  or  1806,  held  by  a  line  marked  I  H  on 
the  plat  (running  out  from  a  point  I  nn 
the  river)  as  the  upper  line  of  his  survey ; 
and  proof  shewing  that  the  line  running 
out  from  a  point  higher  up  the  rivej, 

699  marked  C  on  the  plat,  *was  the  lower 


V.  Davlsson,  1  Gratt  Sll.  219.  are  cited  In  Reusens  v. 
Lawson,  01  Va.  285.  31  S.  E.  Rep.  847. 

^Evidence -Entry  In  Books  of  Account  by  Deceased 
Person.— On  this  subject  the  principal  case  was  cited 
in  Williamson  v.  Cllne.  40  W.  Va.  194,  SO  S.  E.  Rep.  017. 
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line  of  James  Craik's  tract,  and  the 
line  by  which  that  tract  had  always  been 
holden.  And  then  he  gave  in  evidence  a 
l)atent  granted  on  the  19th  of  October  1787, 
to  Shadrach  Harriman,  for  a  tract  of  land 
containing  200  acres,  which  tract  is  de- 
scribed in  the  patent  as  beginning  adjoin- 
ing the  upper  end  of  George  Washington's 
land,  about  20  miles  above  the  mouth  of 
the  Great  Kanawha,  at  a  large  black  wal- 
nut. 

The  tenant  on  his  part  gave  in  evidence 
a  patent  bearing  date  the  22d  of  November 
1804,  by  which  there  was  granted  unto  An- 
drew Donnally  junior  one  moiety,  and  to 
Reuben  Slaughter  as  assignee  of  the  said 
Andrew  Donnally  the  other  moiety,  of  a 
tract  of  land  containing  268  acres  on  the 
west  side  of  Kanawha  river,  joining  a  sur- 
vey of  300  acres  made  for  Shadrach  Harri- 
man, and  extending  down  the  river  to  the 
upper  end  of  a  survey  of  10,990  acres  made 
for  George  Washington,  being  about  20 
miles  above  the  mouth  of  Kanawha  river ; 
which  tract  is  described  in  the  patent  as 
beginning  at  a  large  black  walnut,  just  be- 
low a  branch,  corner  to  said  300  acre  sur- 
vey. The  tenant  also  gave  in  evidence 
a  deed  for  the  moiety  so  granted  unto  An- 
drew Donnally  junior,  from  Donnally  and 
wife  to  Hugh  Gilmore,  bearing  date  the 
12th  of  September  1814,  and  admitted  to 
record  in  the  county  court  of  Mason  in 
March  1817:  likewise  a  deed  from  Hugh 
Gilmore  and  wife  and  Morris  Gilmore  to 
Matthew  D.  Brown  the  tenant,  bearing  date 
the  I8th  of  August  1829,  and  admitted  to 
record  in  the  office  of  Mason  county  court 
the  first  of  December  following,  which  deed 
conveys  a  tract  of  land  in  Mason  county, 
containing  159^  acres,  beginning  at  a 
lar^e  red  oak  tree  on  the  bank  of  Kanawha 
river,  corner  to  the  land  of  the  heirs  of 
Elliott  Brown :  and  a  deed  to  Elliott  Brown 
from  Reuben  Slaughter  and  wife,  for  the 
moiety  of  the  268  acre  tract  granted  to 
Slaughter,  which  deed  bears  date  the  9th 
of  June  1812,  and  was  admitted  to  record  in 
Mason  county  court  on  the  30th  of  the  same 

month.  It  was  admitted  by  the  de- 
700      mandant  *that  the   tenant   is  the  son 

of  the  said  Elliott  Brown,  and  devisee 
of  the  land  described  in  the  last  mentioned 
conveyance.  And  it  was  proved  in  the 
cause  that  Andrew  Donnally  junior  and  Reu- 
ben Slaughter,  and  those  claiming  under 
them,  had  been  in  possession  of  the  land 
from  the  line  marked  I  H  on  the  plat,  up  to 
Plantation  creek,  under  and  from  the  date 
of  Donnally  and  Slaughter's  patent,  and  by 
actual  occupation  from  1^10  to  the  present 
time:  and  that  the  demandant  and  his  an- 
cestor had  been  in  possession  of  the  land 
from  the  mouth  of  Plantation  creek  up  to 
Craik's  lower  river  corner,  under  and  from 
the  date  of  the  patent  to  Shadrach  Harri- 
man, and  by  actual  occupation  from  1795 
to  the  present  time. 

The  demandant  then  offered,  as  presump- 
tive evidence  of  his  beginning  corner  being 
on  or  adjoining  the  line  of  Washington,  a 
copy  of  an  entry  on  which  his  survey  and 
patent  were  founded,  in  these  words: 
^*1785,  January  18.  Shadrach  Harriman, 
assignee  of  Jacob  Paff,  assignee  of  John 
Hawkins,  by  virtue  of^a  land  warrant  of  2000 


acres,  number  16,035,  dated  8th  of  May  1783, 
enters  the  same  as  follows,  viz.  400  acres 
on  the  Ohio,  joining  general  Washington's 
line;  200  acres  joining  the  lower  end  of 
G.  Washington's  survey  on  the  Big  Kana- 
wha ;  and  200  acres  at  the  upper  end  of  said 
survey,  to  join  the  line,  and  to  extend  up 
for  quantity."  To  the  introduction  of  this 
entry  in  evidence  the  tenant  objected,  and 
his  objection  was  sustained  by  the  court : 
to  which  opinion  the  demandant  excepted. 
The  tenant  then  offered  in  evidence  a 
copy  of  a  plat  and  certificate  of  survey  on 
which  the  patent  of  Shadrach  Harriman  for 
200  acres  was  founded :  also,  in  connexion 
with  the  deposition  of  I^ewis  Jones,  pres- 
ently mentioned,  a  copy  of  an  order  of  Kana- 
wha county  court,  made  the  5th  of  March 
1792,  by  which  Francis  Watkins  was  ap- 
pointed as  one  of  the  persons  to  celebrate 
the  ordinance  of  qiarriage  within  the 
county:  also  a  copy  of  the  publication 
of   the   bans  of  matrimony  between 

701  *David  Milburn  and    Susanna   Harri- 
man, by    Francis    Watkins,    on    the 

16th  of  March  1794,  stated  on  the  face  of  the 
paper  to  be  the  last  time  of  asking;  with 
an  affidavit  made  by  Francis  Watkins  on 
the  7th  of  July  1794,  before  a  justice 
of  the  peace,  stating  that  the  copy  was  a  true 
one,  and  that  he  performed  the  marriage 
service,  to  the  best  of  his  knowledge,  as 
the  law  directs :  also  a  copy  of  an  order  of 
Kanawha  county  court,  made  the  13th  of 
June  1798,  appointing  David  Milburn  guard- 
ian of  John  Harriman.  And  it  was  ad- 
mitted that  David  Milburn,  mentioned  in 
the  deposition  of  Lewis  Jones,  married  the 
widow  of  Harriman  the  patentee,  and  the 
mother  of  the  demandant;  and  that  she 
was  living  during  the  period  of  Jones's 
tenancy.  The  deposition  of  Lewis  Jones 
being  offered  in  connexion  with  the  fore- 
going evidence,  and  the  depositions  of  Ben- 
jamin Jones  and  William  Arbuckle  being 
also  offered,  the  demandant  objected  to  the 
same  being  read,  for  certain  reasons  en- 
dorsed on  the  deposition  of  Lewis  Jones, 
which  were  lepeated,  as  to  each  of  the 
others,  ore  tenus.  The  endorsement  states 
that  the  deposition  was  objected  to  so  far  as 
it  gives  the  belief  of  the  deponent,  or 
others,  as  to  the  matters  spoken  of  by  nim, 
or  the  understanding,  reputation  or  tradi- 
tion of  the  neighbourhood ;  it  not  being 
competent  to  prove  boundaries  between 
individuals  by  such  evidence:  that  it  was 
objected  to  also,  so  far  as  it  purports  to 
give  the  sayings  or  doings  of  others  not 
parties  to  this  suit,  David  Milburn  being 
alive,  and  capable  of  being  used  as  a  wit- 
ness: and  that  the  answers  to  some  ques- 
tions were  objected  to,  on  the  ground  that 
the  questions  were  of  a  leading  character. 
The  court  overruled  the  objections,  and  al- 
lowed the  depositions  to  be  read :  to  which 
opinion  the  demandant  excepted.  To  un- 
derstand the  opinion  of  the  appellate  court, 
it  is  necessary  to  set  forth  portions  of  the 
depositions  of  Lewis  Jones  and  William 
Arbuckle.  Jones  deposed  that  in  De- 
cember 1795  his  father    moved   to  the 

702  *land     of     Shadrach     Harriman     on 
the  Great    Kanawha    river,    in  what 

was  then  Kanawha  county ;  that  his  father 
lived  on  this  land    about    seven  years,  and 
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whilst  living  on  it,  built  a  cabin  and 
cleared  some  land;  that  Shadrach  Harri- 
man  was  then  dead,  and  David  Milbarn, 
who  married  his  widow  and  acted  as  guard- 
ian for  Harriman's  children,  leased  the 
land  to  the  witness's  father;  that  while 
his  father  lived  on  the  land,  Milburn 
shewed  to  his  father  particular  trees  as  Har- 
riman's  corners,  and  it  was  then  well  un- 
derstood in  the  country  that  those  trees 
were  Harriman's  corners.  The  witness 
stated  his  belief  that  he  knew  the  corners 
of  Harriman's  land  well,  especially  the 
front  or  river  corners.  The  lower  front  or 
river  corner,  he  said,  was  a  black  walnut 
tree,  which  stood  just  below  the  mouth  of 
Plantation  creek,  which  walnut  tree  was 
then,  by  almost  every  person  in  the  country 
who  knew  any  thing  about  the  land  sur- 
veys, called  and  believed  to  be  Washing- 
ton's upper  front  corner,  it  being  marked 
with  the  initials  of  his  name,  viz.  G.  W. 
At  the  time  of  giving  this  deposition,  the 
witness's  father  was  dead.  By  the  deposi- 
tion of  William  Arbuckle  it  appeared  that 
the  witness,  after  stating  that  he  always 
heard  that  Washington's  upper  corner  was 
a  black  walnut  with  G.  W.  on  it,  and  that 
Harriman's  lower  corner  was  Washing- 
ton's upper  corner,  was  asked  by  what 
means  he  ascertained  that  walnut  to  be 
Harriman's  corner;  and  his  answer  was, 
that  he  was  told  by  Reuben  Slaughter  that 
it  was  Washington's  upper  corner,  and  from 
the  common  report  of  the  country  he  ascer- 
tained that  Washington's  upper  corner  was 
Harriman's  lower  corner. 

The  tenant  called  and  examined  a  wit- 
ness, who  proved  that  in  1791  a  bunting 
party  discovered  the  walnut  tree  standing  at 
the  mouth  of  Plantation  creek,  which  was 
then  maked  with  the  letters  G.  W.  and  with 
marks  like  those  usually  placed  on  corner 
trees;    that    one    of    the    party    concluded 

it  must  be  general  Washington's 
703      *corner,    but  another  was  of  opinion 

that  the  marks  looked  too  new  for  his 
survey.  The  witness  however  stated  that 
the  marks  and  letters  seemed  to  him  at  that 
time  to  be  ancient.  By  other  witnesses  it 
was  proved,  that  from  Harmer's  defeat 
up  to  the  pacification  produced  by  general 
Wayne's  treaty  with  the  Indians  in  1795, 
there  were  no  settlements  on  the  Great 
Kanawha  river,  except  a  military  post  at 
the  mouth  thereof,  another  post  of  like  char- 
acter at  the  mouth  of  Cole  river,  and  an- 
other at  the  mouth  of  Elk,  from  which 
hunters  frequently  penetrated  the  forests  in 
search  of  game,  whose  journeys  were  gen- 
erally performed  up  and  down  the  river  in 
canoes.  That  after  Wayne's  treaty,  emi- 
grants from  the  east  commenced  settle- 
ments in  the  valley  of  the  Great  Kanawha, 
and  continued  to  increase  thenceforward. 
That  among  the  emigrants  and  settlers  on 
the  river,  acquainted  with  the  walnut  at 
the  mouth  of  Plantation  creek,  that  tree 
was  reputed  and  considered  as  Washington's 
upper  river  corner,  and  as  the  lower  corner 
of  Harriman's  survey. — To  the  introduction 
of  this  evidence  the  demandant  objected. 

The  opinion  given  by  the  court  relates 
both  to  the  depositions  and  the  oral  testi- 
mony. The  court  decided  that  the  said  dep- 
ositions and  oral  testimony,  so  far  as  they  I 


related  to  the  tradition  and  reputation  of 
the  walnut  tree  at  the  mouth  of  Plantation 
creek  being  the  upper  corner  of  Washing- 
ton's survey,  were  not  proper  and  compe- 
tent evidence  to  prove  that  fact,  unless 
accompanied  by  evidence  of  a  possession 
under  his  title,  and  consistent  with  such 
tradition  and  reputation ;  but  that  the  said 
depositions  and  oral  testimony  were  ad- 
missible to  shew  that  the  marks  on  that 
tree,  and  the  tradition  and  reputation  in  re- 
lation thereto,  as  beforementioned,  might 
have  existed  as  far  back  as  1786,  when  Har- 
riman's survey  was  made,  and  that  the  said 
tree  might  then  have  been  taken  and  called 
for  by  the  surveyor  of  Harriman's  land, 
as  a  corner  adjoining  Washington's 
704*  land.  *For  this  purpose  the  evidence 
was  permitted  to  go  to  the  jury,  to* 
have  such  weight  as  the  jury  might  think 
it  deserved.  To  which  opinion  the  demand- 
ant excepted. 

The  jury  found  that  the  tenant  did  not 
hold  that  part  of  the  land  mentioned  in  the 
count,  lying  above  Plantation  creek,  laid 
down  in  the  plat  of  the  surveyor,  and  in- 
cluded within  certain  lines  designated  by 
the  letters  B  F  E  D  C  B ;  and  as  to  that 
part  of  the  land,  they  found  for  the  demand- 
ant, the  tenant  disclaiming  title  and  tenure 
thereto.  This  was  land  lying  wholly  above 
the  black  walnut.  They  further  found  that 
the  tenant  had  more  right  to  hold  the  land 
below  Plantation  creek,  laid  down  on  the 
plat,  and  included  within  certain  lines  des- 
ignated by  the  letters  B  I  G  F  B,  than  the 
demandant  to  have  it.  The  land  so  found 
for  the  tenant  lay  between  the  black  wal- 
nut and  the  point  I  in  Washington's  upper 
line.  Upon  this  verdict,  judgment  was 
rendered  in  favour  of  the  tenant  for  the  last- 
mentioned  land,  with  costs;  to  which  judg- 
ment the  demandant  obtained  a  supersedeas. 

Summers  and  B.*  H.  Smith,  for  plaintiff 
in  error. 

Johnson,  Craik  and  Fisher,  for  defendant 
in  error. 

TUCKER,  P.  In  this  case  it  became  im- 
portant to  establish  the  identity  of  a  black 
walnut,  which  the  tenant  contended  was 
the  beginning  comer  of  Harriman's  pat- 
ent, under  which  the  demandant  claimed. 
His  patent  call  is  to  adjoin  .the  upper  end 
of  Washington's  survey,  at  a  large  black 
walnut.  Now  the  acknowledged  upper 
boundary  of  Washington  was  about  565 
poles,  or  considerably  more  than  a  mile 
and  a  half,  below  the  black  walnut  con- 
tended for.  And  hence  it  became  neces- 
sary to  ascertain  whether  this  black  walnut 
was  the  tree  referred  to  in  the  survey; 
for  if  so,  it  would  control  the  call  for  Wash- 
ington's line,  upon  the  well  established 
principle  that  natural  or  artificial 
705  boundaries,  *which  are  the  objects  of 
the  senses,  must  control  the  call  for 
ideal  boundaries,  or  for  lines  which  are 
often  matters  of  conjecture  and  always  lia- 
ble to  be  mistaken,  and  particularly  where 
(as  was  the  case  here)  the  upper  line  of 
Washington  was  a  protracted  line.  See 
Baxter  v.  Evett's  lessee,  7  Monroe  329, 
333,  334.  In  order  then  to  establish  the 
fact  that  the  black  walnut  was  the  reputed 
corner  of  Harriman,  and  that  in  making 
the   survey  it   was  by  mistake  supposed  to 
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^e  Washington's  tipper  corner,  the  tenant 
introduced  the  depositions  of  Lewis  Jones» 
Benjamin  Jones  and  William  Arbuckle. 
To  these  depositions  the  demandant  ob- 
jected. We  concur  in  overruling  his  objec- 
tions, for  the  following  very  satisfactory 
reasons,  for  which  I  am  indebted  to  my 
brother  Parker. 

'*Three  depositions  were  offered  by  the 
tenant,  to  the  reading  of  which,  and  of 
either  of  them,  the  demandant  objected, 
^for  the  reasons  indorsed  on  the  deposition 
of  Lewis  Jones,  which  were  repeated,  as  to 
<ach  of  the  others,  ore  tenus.' 

That  indorsement  objected  to  the  deposi- 
tion, so  far  as  it  gives  the  belief  of  the  de- 
ponent, or  others,  as  to  the  matters  spoken 
of  by  him,  or  the  understanding,  reputa- 
tion or  tradition  of  the  neighbourhood,  it 
not  being  competent  to  prove  boundaries 
between  individuals  by  such,  evidence ;  also 
so  far  as  it  purports  to  give  the  sayings  or 
doings  of  others,  not  parties  to  this  suit ; 
that  David  Milburn  is  living^,  and  might 
be  used  as  a  witness ;  that  it  was  not  com- 
petent to  prove  what  he  said  or  did,  even  if 
such  testimony  was  proper,  without  prov- 
ing it  by  himself;  that  there  were  some 
<juestions  of  a  leading  character,  the  an- 
swers to  which  are  objected  to  on  that  ac- 
count. 

This  was  the  indorsement  on  the  deposi- 
tion of  Lewis  Jones.  It  was  not  an  objec- 
tion to  the  whole  deposition,  on  the  ground 
of  interest,  or  any  other;  and  it  is  palpable 
that  there  was  much  of  that  deposition 
706  which  *ought  to  have  been  read  in 
evidence,  even  if  some  of  the  demand- 
ant's objections  were  sustainable.  Then 
it  was  the  duty  of  the  party  objecting,  to 
point  out  the  exceptionable  passages  in  the 
depositions,  and  move  the  court  to  expunge 
or  disregard  them.  The  demandant  could 
not  object  to  the  reading  of  the  whole  dep- 
osition because  there  were  parts  of  it  ex- 
ceptionable. It  certainly  was  his  duty  to 
lay  his  finger  upon  the  passages  which  in 
his  opinion  came  within  the  scope  of  his 
objections,  so  that  the  mind  of  the  court 
might  be  brought  to  bear  upon  them,  in- 
stead of  making  a  motion  equivalent  to  the 
rejection  of  all  the  depositions ;  a  motion 
which  the  court  could  not  legally  sustain. 
See  Buster's  ex'or  v.  Wallace,  4  Hen.  & 
Munf.  82. 

The  objections  indorsed  upon  Jones's 
deposition  were  perhaps  all  of  them  un- 
founded. Milburn  was  an  interested  wit- 
ness, and  could  not  have  been  examined 
by  the  tenant.  He  had  married  the  widow, 
who  was  entitled  to  dower  in  all  the  land 
in  controversy ;  and  it  is  not  shewn  by  the 
•demandant  that  Milburn's  wife  was  dead. 
Being  alive  in  the  year  1795,  the  presump- 
tion was  that  at  the  time  of  the  trial  she 
was  still  living,  unless  the  contrary  was 
«hewn.  But  even  if  Milburn  was  living  and 
competent  to  give  evidence,  it  is  not  per- 
ceived how  the  evidence  of  Jones,  connected 
with  Milburn,  was  incompetent.  He  speaks 
of  facts,  and  not  of  mere  declarations  on 
the  part  of  Milburn.  Milburn  put  his  father 
in  possession  of  the  land  as  Shadrach  Har- 
riman's.  He  had  married  the  widow,  was 
guardian  to  the  children,  and  in  either 
character   was  entitled    to    rent    the  land. 


He  also  shewed  the  corners  to  his  tenant, 
which  corners,  as  the  witness '  says,  were 
then  well  understood  in  the  country  to  be 
the  true  corners.  It  is  then  not  a  mere  dec- 
laration of  Milburn  that  the  witness  gives 
in  evidence,  but  it  is  an  act,  to  wit,  the 
shewing  of  certain  corner  trees,  which 
the  general  reputation  of  the  neighbour- 
hood fixed  upon  as  the  corners  to  Har- 

707  riman's  *land.     How  could  it  be  ille- 
gal   evidence   for    Jones  to  speak  of 

being  shewn  corners  {no  matter  by  whom) 
*  which  every  person  in  the  country,  who 
knew  any  thing  of  the  land  surveys,  called 
and  believed  to  be  Washington's, '—unless 
this  last  evidence  of  general  reputation  was 
inadmissible?  The  act  of  shewing  the 
corner  trees  was  one  thing ;  the  evidence 
establishing  them  as  the  true  corners  of  the 
land,  another.  Even  if  Milburn's  shewing 
certain  trees  as  the  corners  of  the  land  was 
not  evidence  to  establish  them  as  corners, 
the  fact  that  he  pointed  out  trees,  which 
by  other  evidence  are  established  as  true 
corners,  could  not  be  rejected.  The  same 
remarks  apply  to  Benjamin  Jones's  deposi- 
tion ;  and  as  to  Arbuckle's,  the  objections 
indorsed  do  not,  in  several  respects,  touch 
it." 

It  is  objected,  however,  that  evidence  of 
reputation  as  to  boundary  is  inadmissible, 
and  that  for  this  reason  also  the  testimony 
introduced  was  improper. 

Questions  of  boundary,  after  the  lapse  of 
many  years,  become  of  necessity  questions 
of  hearsay  and  reputation.  For  boundaries 
are  artificial,  arbitrary,  and  often  perish- 
able; and  when  a.  generation  or  two  have 
passed  away,  they  cannot  be  established 
by  the  testimony  of  eyewitnesses.  In  such 
cases,  therefore,  it  becomes  necessary  to 
look  to  reputation,  or  depend  upon  hearsay 
evidence  of  the  former  existence  and  actual 
locality  of  an  artificial  boundary.  **That 
boundaries  may  be  proved  by  hearsay  testi- 
mony," says  the  supreme  court,  **is  a  rule 
well  settled,  and  the  necessity  or  propriety 
of  which  is  not  now  questioned.  Land 
marks  are  frequently  formed  of  perishable 
materials,  which  pass  away  with  the  gener- 
ation in  which  they  were  made.  By  the 
improvement  of  the  country,  and  from  ^ther 
causes,  they  are  often  destroyed.  It  is 
therefore  important  in  many  cases,  that 
hearsay  or  reputation  should  be  received 
to  establish  ancient  boundaries."  Board- 
man  V.  Reed,  6  Peters  328,  341.     The 

708  reasons    for    admitting  *evidence    of 
reputation  are    so    obvious,    indeed, 

that  they  are  forcibly  stated  even  by  those 
who  fall  short  of  our  doctrines  on  this  sub- 
ject. See  1  Starkie  on  Evid.  54,  56.  **Some 
of  these  facts,"  says  this  author  (boundary 
is  one  of  those  of  which  he  was  speaking) 
**from  their  antiquity,  do  not  admit  of  di- 
rect proof  by  living  witnesses,  and  conse- 
quently resort  must  be  had  to  the  best  means 
of  proof  which  the  nature  of  the  case 
affords.  This  consists  in  the  traditionary 
declarations,  in  relation  to  matters  of  an- 
tiquity, of  those  who  were  likely  to  have 
possessed  a  knowledge  on  the  subject,  de- 
rived from  their  own  observation  or  the  in- 
formation of  others.  Upon  questions  of 
fact  to  which  antiquity  is  essential,  as  pre- 
scription,   custom    or    boundary,    the  evi- 


1045 


^  kbi^sr~i 


V  JUI.\yJjnJLA  XWArVTKA^f   .rVX^X^VrAAXAl/f 


dence  of  living  witnesses  is  of  little  avail. 
For  any  knowledge  concerning  such 
rights,  drawn  from  times  more  remote, 
recourse  must  be  had  to  reputation  and  tra- 
dition." It  is  singular  that  with  such 
conclusive  reasons  in  favour  of  this  kind  of 
proof  in  cases  of  boundary,  the  english 
courts,  which  recognize  them,  should  have 
been  inclined  to  confine  the  principle  to 
public  boundaries,  such  as  the  boundaries 
of  manors,  parishes,  highways,  and  the 
like,  and  exclude  its  operation  in  a  dispute 
about  boundary  between  two  private  estates. 
1  Starkie's  Evid.  ;  62  14  East  331 ;  3  Bac. 
Abr.  Evidence,  K.  From  these  authorities 
it  would  seem  that  this  has  been  and  still 
continues  vexata  quaestio.  I  shall  there- 
fore abandon  them,  and  seek  for  guidance 
from  the  light  of  reason  and  from  the  amer- 
ican  cases. 

Before   I  proceed  with  our  enquiry,  I  beg 
leave  to  quote  the  remarks  of  justice  Story 
upon  this  subject  of  evidence.     **lt  is  obvi- 
ous," says  he,  '4hatas  the  rules  of  evidence 
are  founded  upon  general  interest  and  con- 
venience, they  must   from   time  to  time  ad- 
mit of  modifications,    to  adapt  them  to  the 
actual  condition    and    business  of  men,  or 
th 63*  would    work  manifest   injustice;     and 
lord  Ellenborough  has  very  justly  ob- 
709      served  that  they  *must  expand  accord- 
ing to  the  exigencies  of    society."     8 
Wheat  332.     *'We  are  not,"  says  lord  Mans- 
field, **to  sit  here,  to  take  our  rules   of  evi- 
dence from  Keble  or  from  Siderfin."     And 
if  a  rigorous  adherence  to  antiquated  rules 
of  evidence  would  be  inexpedient  or  unjust 
in  the    english    courts,    what    differences, 
what    expansions   of  those   rules   must  not 
necessarily    arise    in  a    new    country    like 
ours,    conquered     from     the    savage,    and 
granted  out  to  private   adventurers  while  it 
still  remained   a    wilderness.     Because  we 
have    not   manors,    shall  we  therefore  lose 
the    benefit   of    the    rule    which  considers 
boundary  as  matter  of  reputation,   and  per- 
mits hearsay  evidence  of  its  locality?    If  a 
like  state  of  things  exists  among  us,  if  the 
principle  will  be  found  to   apply    in    its  ut- 
most strictness,  shall  we  reject  the  evidence 
because    the    case  is  not  identicaP    By  no 
means.      What  then    is  the   avowed  princi- 
ple on    which  the    distinction    rests  in  the 
english  courts?     *^In  questions  concerning 
public  rights,  reputation  is  admissible ;  for 
in  such  cases  all  mankind  are  considered  as 
interested    in    preserving    the    evidence.** 
Bac.  Abr.  ubi  supra.     **Upon    questions  of 
public  right,  all  are   interested,    and    must 
be  presumed  conversant    with    them;    and 
this  is  the  distinction  taken  between  public 
and      private    rights.'*      Per    lord    Ellen- 
borough,  1  Maule  &  Selw.  686.     *' Evidence 
of    reputation    upon    general   points  as  re- 
ceivable, because  all  mankind  being    inter- 
ested therein,  it  is  natural    to  suppose  that 
they  may  be  conversant  with  the   subjects, 
and    that    they    would    discourse    together 
about  them,  having    all  the  same  means  of 
information.**     Per    lord    Kenyon.      What 
language    can    be  more    appropriate  to  the 
case  of    land    adventurers    in    our  western 
country?    That  country    was    covered  with 
entries  and  surveys  between  fifty  and  sixty 
years    ago,  and  it  was    often    many    years 
after   a  survey  was  made,  before  the  tracts 


taken    up    were    settled    by    their  owners. 

Thousands      have     never    yet    seen    their 

lands.     The  impossibility,  in  innum- 

710  erable  instances,  *of  proving  marked 
corners  by  eyewitnesses  is  apparent. 

What  is  to  supply  that  lost  evidence?  If 
reputation  is  admissible  to  establish  the 
boundaries  of  a  manor,  because  all  the 
tenants  of  the  manor  are  interested  therein, 
and  are  naturally  conversant  about  the 
boundary,  and  may  be  presumed  to  dis- 
course together  about  it,  what  shall  we  say 
in  the  case  of  our  wild  lands,  which  were 
covered  with  early  adventurers,  whose  chief 
concern  was  to  make  themselves  acquainted 
with  the  lines  and  corners  of  all  around 
them?  Every  one,  who  knows  any  thing 
of  the  history  of  that  country,  must  know 
the  deep  interest  and  familiar  knowledge 
which  the  early  settlers  possessed  in  rela- 
tion to  the  corners  and  boundaries  and  lo- 
calities, not  only  of  their  own  particular 
tract,  but  of  almost  every  tract  within 
range  of  their  settlement.  Every  one 
knows  that  such  subjects  were  not  only  the 
familiar  topics  of  conversation,  but  that 
they  were  the  all  absorbing  topics.  I  will 
venture  to  conjecture  that  for  one  discussion 
in  private  conversation  as  to  the  boundaries 
of  an  english  manor,  there  have  been  a 
hundred  animated  and  interested  debates 
about  the  situation  of  a  corner  tree  in  our 
western  counties.  I  take  it,  therefore,  that 
every  motive  for  the  admission  of  hearsay 
testimony  as  to  boundary  in  case  of  a 
manor,  applies  with  equal  force  to  its  ad- 
mission in  questions  of  boundary  with  us. 
I  coincide  in  the  opinion  cited  from  Peters^ 
that  **boundaries  may  be  proved  by  hearsay 
testimony."  The  testimony  so  admitted 
must  however  be  that  of  a  witness  who  is 
dead ;  for  if  living  he  ought  himself  to  be 
brought  forward.  I  rely  also  on  the  case  of 
Ralston  &c.  v.  Miller  &c.,  3  Rand.  44,  al- 
though it  was  a  question  as  to  the  boundaries 
of  town  lots,  which  perhaps,  upon  the  strict- 
est principles,  may  be  considered  as  falling 
within  even  the  english  decisions. 

The    question     still      recurs,      however, 

whether    evidence    may    be    introduced    to 

prove    the    declarations  of  a  witness 

711  *as  to  a  particular  fact,  or  merely  as 
to  general  reputation.  Thus,  admit- 
ting the  declarations  of  a  witness  that  this 
black  walnut  was  the  reputed  corner,  to 
be  proper,  should  we  admit  his  declarations 
of  the  fact  that  that  tree  was  pointed  out 
to  him,  by  a  person  who  is  dead  or  dis- 
qualified, as  the  true  corner? 

The  doctrine  in  England,  as  laid  down  in 
the  books,  is  that  though  hearsay  is  good 
evidence  in  matters  of  reputation,  yet  a 
particular  fact  cannot  be  proved  by  tradi- 
tionary evidence.  Outram  v.  Morewood,  5 
T.  R.  123;  1  Starkie  on  Evid.  61.  Yet,  not- 
withstanding this  general  rule,  there  are 
cases  which  form  exceptions  to  it.  Thus, 
the  written  memorandum  of  a  father  as  to 
the  time  of  the  birth  of  his  son  may  be 
given  in  evidence.  1  Starkie  on  Evid. 
70,  71.  Yet  this  is  but  hearsay  reduced  to 
writing,  and  hearsay  of  a  particular  fact 
which  is  perfectly  susceptible  of  proof 
aliunde.  So  the  written  entry,  of  a  sur- 
veyor, or  his  survey,  which  is  made 
and  returned  under  the  sanction  of  an  oath^ 
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would  be  evidence.  Again,  the  entry  of  a 
clerk  charging  goods  to  a  party  is  good 
evidence  of  the  fact  of  delivery,  if  the 
clerk  be  dead.  1  Starkie  on  Evid.  72.  Yet 
this  is  direct  evidence,  not  on  oath,  to  a 
particular  fact  which  may  be  otherwise 
proved.  Why  then  is  it  admitted?  **  Be- 
cause," says  the  author,  **he  had  peculiar 
means  of  knowledge,  and  made  it  in  the 
course  of  a  particular  routine  of  business, 
at  the  same  time,  or  nearly  so,  with  the 
supposed  act."  1  Starkie  72.  So  with 
the  surveyor.  His  survey  is  made  in  the 
course  of  an  official  routine  of  business, 
and  he  had  peculiar  means  of  knowing  the 
facts  which  it  sets  forth.  So  in  Nicholls 
V.  Webb,  8  Wheat.  326,  the  notary's  books 
were  admitted,  after  bis  decease,  as  evi- 
dence of  the  particular  facts  of  a  demand 
of  payment  and  notice  of  nonpayment; 
and  pari  ratione  the  survey  must  be  ad- 
missible to  prove  a  particular  fact.  Thus, 
then,  it  would  seem  that  the    written 

712  declarations  *of  a  party  having  pecu- 
liar means  of  information  are  admis- 
sible.    How  is  it  as  to  parol  declarations? 

In  Mima  Queen  v.  Hepburn,  7  Cranch 
290,  the  distinction  was  strongly  taken 
between  general  evidence  of  reputation,  and 
hearsay  evidence  as  to  a  particular  fact. 
This  case  was  firmly  relied  on  by  judge 
Carr  in  Gregory  v.  Baugh,  2  Leigh  665, 
and  cited  with  approbation  also  by  judge 
Brooke.  The  court  was  divided  upon  the 
question,  judges  Green  and  Cabell  deem- 
ing the  evidence  of  the  particular  fact  ad- 
missible and  proper.  Judge  Green  observed 
that  **all  evidence,  whether  direct  or  by 
hearsay  and  reputation,  consists  in  the 
proof  of  specific  or  particular  facts.  The 
general  rule  is  indeed  as  laid  down ;  but 
there  are  admitted  exceptions,  depending 
upon  no  arbitrary  decisions  of  courts  of  jus- 
tice, but  upon  sound  principles  of  necessity 
and  reason,  according  to  the  nature  of  the 
facts.  If  the  fact  be  of  such  a  nature  as 
that,  in  the  ordinary  course  of  things,  if  it 
really  existed,  it  might  reasonably  be  ex- 
pected that  direct  evidence  of  it  would  also 
exist,  hearsay  or  reputation  is  inadmissi- 
ble. But  pedigree  is  an  exception  to  the 
rule,  and  may  be  proved  by  hearsay  and 
reputation. ' '  He  then  proceeds  to  shew  that 
pedigree  consists  exclusively  of  specific 
facts,  among  which  he  enumerates  identity. 
All  this  applies  most  strongly  to  the  proof 
of  the  identity  of  a  corner  tree,  by  proof 
of  the  declarations  of  a  deceased  witness. 
It  is  a  fact  which,  in  the  ordinary  course 
of  things,  after  a  generation  has  passed 
away,  never  can  be  proved  by  direct  evi- 
dence, where  the  artificial  boundary  has 
been  destroyed  by  time ;  and  titles  must  be 
insecure,  if  this  species  of  evidence  is  not 
admitted  to  establish  the  locality  of  a 
corner,  where  the  marked  tree  has  been  de- 
stroyed. Accordingly,  in  the  case  of  Greg- 
ory V.  Baugh,  I  understand  judge  Brooke 
(who  resisted  the  evidence  in  that  case)  to 
admit    that   in  our  country,  in  cases 

713  ,  of  boundary,    such  ^evidence   of  par- 

ticular facts  must  be  admitted.  The 
same  thing  is  also  decided  by  the  supreme 
court  (as  I  understand  the  case,  already 
cited  from  Peters* s  Reports)  where  the 
court  is  reported  to  have  said  that  ** bound- 


aries may  be  proved  by  hearsay  testimony." 
It  is  difficult  indeed  to  understand  why  repu- 
tation that  a  particular  tree  is  the  bound- 
ary should  be  evidence,  when  the  direct 
testimony  of  the  man  who  knows  the  fact, 
and  marked  the  tree,  is  not  so.  Both  are 
equally  without  oath,  and  the  latter  has  the 
advantage  of  the  former,  not  only  in  being 
at  the  foundation,  but  also  in  the  uncer- 
tainty which  always  hangs  around  matters 
of  mere  reputation,  as  to  the  accuracy  of 
the  source  from  whence  it  has  been  de- 
rived. 

I  hold,  then,  clearly,  that  evidence  is  ad- 
missible to  prove  the  declarations  of  a  de- 
ceased person  as  to  the  identity  of  a 
particular  corner  tree  or  boundary,  provided 
such  person  had  peculiar  means  of  know- 
ing the  fact ;  as,  for  instance,  the  surveyor 
or  chain  carrier  who  were  engaged  upon  the 
original  survey,  or  the  owner  of  the  tract, 
or  of  an  adjoining  tract  calling  for  the 
same  boundaries;  and  so  of  tenants,  pro- 
cessioners,  and  others  whose  duty  or  inter- 
est would  lead  them  to  diligent  enquiry  and 
accurate  information  of  the  fact ;  always, 
however,  excluding  those  declarations 
which  are  liable  to  the  suspicion  of  bias 
from  interest.  If  these  principles  be  true, 
the  declarations  of  Milbum  against  his 
own  interest  (if  they  are  to  be  considered 
as  declarations)  were  properly  introduced ; 
for  that  is  a  sanction  for  his  veracity  which 
the  law  has  always  respected ;  and  as  he 
could  not  be  compelled  to  testify,  his  ad- 
missions ought  to  be  received  as  if  he  were 
dead.  See,  on  this  subject,  Starkie  on 
Evid.  part  4,  p.  42,  in  note,  citing  1  Esp. 
N.  P.  Gas.  458.  See  also  2  T.  R.  54;  5 
T.  R.  121. 

As  to  the  evidence  respecting  the  hunt- 
ing party,  it  appears  to  me  to  be 
fairly  incidental  to  the  evidence  of 
714  *reputation.  For  it  is  always  proper 
to  enquire  into  the  source  from  which 
reputation  arises;  since  peradventure  it 
may  have  sprung  from  an  improper  source. 
Thus,  if  Arbuckle  had  derived  his  informa- 
tion from  Slaughter  alone,  his  evidence 
would  have  been  assailable,  as  the  tenant 
claims  under  Slaughter. 

Lastly,  as  to  the  entry.  >  That  the  entry 
of  a  party  may  sometimes  be  admitted  in 
evidence  before  the  jury,  to  identify  the 
calls  of  the  patent,  is  acknowledged  to  have 
been  decided  by  this  court  in  Camden  et 
al.  V.  Haskill,  3  Rand.  462.  In  this  case 
the  entry  was  rejected  by  the  same  judge 
who  had,  upon  the  trial,  admitted  it  in  the 
case  just  cited.  I  think  there  is  much 
reason  for  distinction  between  the  two 
cases.  In  Camden  et  al.  v.  Haskill,  the 
patent  called  for  *^a  white  oak  and  beech, 
corner  to  a  survey  of  40,000  acres  made  for 
David  Lockwood;"  without  any  further  de- 
scription. The  white  oak  and  beech 
claimed  by  the  plaintiff  were  proved  to  be 
'*80  poles  below  the  falls  of  Little  Kana- 
wha, on  the  north  side  thereof."  The 
plaintifiP  introduced  a  copy  of  the  entry  on 
which  his  patent  was  founded,  which  called 
to  begin  at  *  ^a  white  oak  and  beech  on  the 
north  bank  of  the  Little  Kanawha,  80  poles 
below  the  falls  thereof."  Now  this  entry 
did  not  control  or  contradict  the  patent.  It 
only  explained  it,    and  identified  the   call. 
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which  in  the  patent  itself  was  left  indefi- 
nite. But  in  this  case  the  patent  call  *'to 
adjoin  the  tipper  end  of  Washington's  sur- 
vey, at  a  large  black  walnut;''  and  thus 
refers  to  a  certain,  visible,  actual  boundary, 
which  controls  the  call  for  the  Washington 
survey,  the  location  of  which  was  mere 
matter  of  conjecture,  and  might  easily  have 
been  mistaken,  and  in  point  of  fact  was 
mistaken.  Taking  the  patent  without  the 
entry,  the  black  walnut  controls  the  other 
call.  For  what,  then,  was  the  entry  to  be 
introduced?  It  was,  to  counteract  this 
legitimate  construction  of  the  patent, 
715      and  to   lead  the  jury  to  believe  *that 


the  plaintiff  had  a  right  to  go  to  Wash- 
ington's survey,  wherever  it  might  be. 
Whether  it  ought  to  have  this  effect  or 
not,  it  was  illegal  testimony.  If  it  would 
have  the  effect,  it  would  contradict  and  con- 
trol the  patent;  if  not,  it  would  be  irrele- 
vant, and  therefore  improper,  as  only 
calculated  to  embarrass  and  mislead  the 
jury.  I  think,  therefore,  it  was  properly 
rejected,  and  that  there  is  no  error  in  the 
judgment  of  the  circuit  superiour  court; 
which   must   therefore  be  affirmed. 


The  other  judges    concurred, 
affirmed. 


Judgment 
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719  ♦JUNE  TERM  1837. 

JUDGKS  PRESENT. 

Daniel^  Brown^ 

Fields  Fry, 

LomaXy  Clopton^ 

Scott  ^  Allen, 

Leigh,  Mason, 

Estill,  Nicholas, 

Commonwealth  v.  Powell. 
Crtmlnftl  Law— CarryloK  off  Line  Tree— Information.*— 

InformatioD  charcres  that  defendant  did  know- 
ingly and  wilfully,  without  lawful  authority, 
cut  down  and  carry  off  a  line  tree  between  his 
land  and  the  land  of  a  certain  J.  H.  contrary  to 
the  form  of  the  statute:  Held,  the  offence  is  not 
so  charsred  as  to  be  punishable  by  any  law  in  force 
in  Virginia. 

An  iaformation   was    filed    against    Sey- 
mour Powell,  in  the  circuit  superiour  court 
of    law   and  chancery  for  York  county,    at 
October  term  1835,  charging   that    the  said 
Seymour    Powell    late  of    the  county 

720  aforesaid,  on  the  201h  *day  of  April 
183S  and  within  six  months  next  pre- 
ceding the  2d  day  of  May  1835.  at  the  county 
aforesaid  and  within  the  jurisdiction  of  the 
said  circuit  superiour  court,  did  knowingly 
and  wilfully,  without  lawful  authority,  cut 
down  and  carry  off  a  line  tree  between  the 
said  Seymour  Powell's  land  and  the  land  of 
a  certain  John  Hudgins,  contrary  to  the 
form  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  commonwealth.  This 
information  was  filed  upon  a  presentment  of 
the  grand  jury,  made  at  the  preceding  term 
of  the  circuit  court. 

The  defendant,  at  April  term  1836, 
pleaded  not  guilty;  and  a  jury  being  im- 
paneled to  try  the  issue  joined  on  that 
plea,  found  him  guilty  in  manner  and  form 
as  set  forth  in  the  information,  and  as- 
sessed his  fine  to  five  dollars.  Whereupon 
he  moved  the  court  to  arrest  the  judgment, 
** because  there  is  no  law  in  Virginia  by 
which  the  offence  charged  in  the  informa- 
tion can  be  punished."  The  court,  with  the 
consent  of  the  defendant,  adjourned  to  this 
court,  for  novelty  and  difficulty,  the  follow- 
ing questions:  1.  Is  the  offence  charged  in 
the  information  punishable  by  any  law  in 
force  in  Virginia?  2.  What  judgment  shall 
be  given  on  the  verdict? 

The  court  (Daniel,  J.,  dissenting)  decided, 

1.  That  the  offence  charged  in  the  infor- 
mation is  not  so  charged  as  to  be  punish- 
able   by  any    law    in    force    in    Virginia. 

2.  That  judgment  on  the  verdict  should  be 
arrested,  and  the  defendant  discharged. 


721  *Tefft  V.  Commonwealth. 

June,  1887. 
Ardent  5plrlU-lndictnient-Record  of  PindlnK-Suffi. 

dency.*— The  record  of  the  finding  of  an  indictment 
for  retailingr  ardent  spirits  without  license,  states 
that  the  grand  jury  presented  an  indictment 
against  W.  T.  for  retailing  liquors,  a  true  bill: 
Held,  this  is  sufficient. 

MUdemeanours  — Indictment  — Sufficiency.  —  Though 
the  name  of  the  county  be  left  blank  in  the  mar- 
gin of  an  Indictment  for  misdemeanour,  it  is 
enough  if  the  county  be  stated  in  the  body  of  the 
indictment.  .   ^.  ^ 

Ardent  Splritst— RetftUInK  without  Ucense— Indict- 
ment—Sufficiency. -The  offence  of  retailing  ardent 
spirits  without  license  is  sufficiently  chatged  In 
an  indictment  alleging  that  the  defendant  sold  by 
retail,  without  license,  whiskey,  brandy  and  other 
liquors  to  the  Jurors  unknown,  to  be  drunk  at  the 
place  where  sold. 

Writ  of  error  to  judgment  of  the  circuit 
superiour  court  of  law  and  chancery  for 
Wood  county,  rendered  at  September  term 
1836. 

The  plaintiff  in  error  was  indicted  in  the 
county  court  of  Wood,  for  retailing  ardent 
spirits  without  license.  The  record  of  the 
finding  stated,  that  **the  grand  jury  pre- 
sented an  indictment  against  William  Tefft 
for  retailing  liquors,  a  true  bill."  The 
caption  to  the  indictment  left  the  name  of 
the  county  blank,  being  as  follows:  ** Vir- 
ginia,   county,  to  wit:    In  the    county 

court."  The  indictment  then  proceeded 
thus — **The  jurors  for  the  commonwealth  of 
Virginia,  and  for  the  body  of  the  county  of 
Wood,  upon  their  oaths  present  that  Wil- 
liam Tefft,  late  of  the  county  of  Wood,  on 
the  24th  day  of  May  1834,  unlawfully,  and 
without  then  having  a  license  therefor  ac- 
cording to  law,  at  the  store  of  said  Wil- 
liam Tefft  in  the  county  of  Wood,  and  within 
the  jurisdiction  of  the  county  court  of 
said  county,  did  sell  by  retail  whiskey, 
brandy  and  other  liquors  to  the  jurors  un- 
known, and  mixtures  thereof,  to  Isaac 
Nutter,  to  be  drunk  at  the  said  place  where 
sold  as  aforesaid,  contrary  to  the  form  of 
the  statute,'*  &c.  On  the  motion  of  the 
defendant,  the  county  court  quashed  the 
indictment  and  discharged  him  there- 

722  from.     The   attorney    for  *the    com- 
monwealth     in      the      county    court 


♦See  generally,  monographic  note  on  ''Indictments. 
Informations  and  PreHentments"  appended  to 
Boyle  V.  Com..  14  Gratt.  «74. 


♦Indictment -Record    of     Finding— Sufficiency. -On 

the  question  of  sufficiency  of  the  record  of  the  find- 
ing of  an  indictment  by  the  grand  jury,  the  princi- 
pal case  was  cited  with  approval  in  Earhart  v. 
Com..  9  Leigh  (J71 ;  foot-note  to  Myers  v.  Com.,  2  Va. 
Cas.  160:  State  v.  Chapman.  26  W.  Va.  410.  See  fur- 
ther, monographic  note  on  "Indictments,  Informa- 
tions and  PresentmenU"  appended  to  Boyle  v. 
Com.,  14  Gratt  674. 

t  Ardent  Spirits -Illegal  5ale— Writ  of  Error  for  Com- 
monwenlth.— See.  citing  principal  case  with  ap- 
proval. Com.  V.  Coe,  9  Leigh  621 ;  Com.  v.  Scott,  10 
Gratt  754  {^e^ foot-note  to  this  case):  State  v.  Al- 
len. 8  W.  Va.  681  :*  State  v.  Kyle.  8  W.  Va.  7I&  See 
further,  monographic  note  on  "Intoxicating  Liq- 
uors" appended  to  Thon  y.  Com..  81  Gratt  887. 


1049 


8  LEIGH 


Virginia  Rbports,  Annotatbd. 


723-726 


applied  to  the  circuit  court  for  a  writ  of 
error.  That  court  awarded  the  writ,  re- 
versed the  judgment  of  the  county  court, 
overruled  the  motion  to  quash  the  indict- 
ment, and  remanded  the  cause  for  farther 
proceedings.  On  the  petition  of  Tefft,  this 
court  awarded  a  writ  of  error  to  the  judg- 
ment of  the  circuit  court. 

, Fisher,  for  the  plaintiff  in  error,  con- 
tended that  the  indictment  was  properly 
quashed  by  the  county  court,  1.  Because 
there  was  no  sufficient  record  of  the  find- 
ing. 2.  Because  no  venue  was  laid  in  the 
margin.  3.  Because,  under  the  statute  pro- 
hibiting and  punishing  the  sale  of  **wine, 
rum  or  brandy,  or  other  ardent  spirits,"  by 
retail,  it  was  not  enough  for  the  indictment 
to  charge  that  the  defendant  sold  by  retail 
**  whiskey,  brandy  and  other  liquors  to  the 
jurors  unknown." 

DANIEL,  J.,  delivered  the  resolution  of 
the  court,  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  superiour  court,  and 
that  the  same  be  affirmed. 


Commonwealth  v.  Sayers. 

June,  1887. 

Misdemeanours— Pleas   In     Abatement— Affidavit.* — 

Pleas  in  abatement,  offered  in  prosecatlons  for 
misdemeanoar,  ought  to  be  verified  by  oath  or 
afflrmation. 
Indictment— Pindinrf— How  Many  Jurors  Hust  Concur. 

—It  is  not  necessary  that  sixteen  of  the  errand  jury 
should  concur  to  make  a  presentment  or  find  a 
bill  of  indictment:  but  if  twelve  acrree.  it  is  suffi- 
cient. 

Case  adjourned  from  the  circuit  superiour 
court  of  law  and  chancery  for  Tazewell 
county. 

Sayers  was  indicted  in  the  circuit  court, 
for  disturbing  a  congregation  assembled  for 
religious  worship.  He  appeared  at  April 
term  1834,  and  tendered  three  pleas 
723  *in  abatement,  averring  that  different 
members  of  the  grand  jury  who  found 
the  indictment  were  not  freeholders ;  to  the 
filing  of  which  pleas  the  attorney  for 
the  commonwealth  objected,  because  they 
were  not  sworn  to,  nor  any  affidavit  or 
other  evidence  of  their  truth  offered.  The 
defendant  also  filed  a  fourth  plea,  which 
alleged,  that  although  twenty-four  grand 
jurors  were  sworn,  yet  only  twelve  con- 
curred in  finding  the  indictment,  whereas 
sixteen  are  required  by  law  to  concur;  and 
to  this  plea  the  attorney  for  the  common- 
wealth demurred.  The  circuit  court  there- 
upon, with  the  consent  of  the  defendant, 
adjourned  to  this  court  the  following  ques- 
tions :  1.  Ought  pleas  in  abatement,  offered 
in  trials  for  misdemeanours,  to  be  sworn 
to?  2.  Ought  the  court  to  sustain  the  objec- 
tion to  these  pleas?  3.  Can  less  than  six- 
teen members  of  a  grand  jury  make  a 
presentment  or  find  a  bill  of  indictment  in 
any  case?  4.  What  judgment  ought  the 
court  to  give  on  the  demurrer? 

ALLEN,  J.,  delivered  the  opinion  of  the 
court. — The  act  of  assembly,  1  Rev.  Code, 
ch.  128,  i  33,  p.  4%,  provides  that  '*no  plea 
in  abatement  shall  be  admitted  or  received. 


*Piea5  in  Abatement.— See  monographic  note  on 
"Abatement.  Pleas  in"  appended  to  Warren  v. 
Saunders,  27  Gratt.  259. 

tindictment— Pindinir.— See  monographic  note  on 
"Indictments.  Informations  and  Presentments" 
appended  to  Boyle  v.  Com.,  14  Gratt.  «74. 


unless  the  party  offering  the  same  shall 
prove  the  truth  thereof  by  oath  or  affirma- 
tion." There  is  nothing  in  the  language 
used,  which  indicates  an  intention  to  con- 
fine this  provision  to  civil  cases;  and  there 
would  seem  to  be  as  great  a  propriety  in 
requiring  this  affidavit  to  dilatory  pleas  in 
criminal  prosecutions,  as  in  civil  actions. 
The  doubt  however  arises,  whether  this  pro- 
vision was  intended  to  apply  to  criminal 
prosecutions,  from  the  fact  that  in  the  re- 
vision of  1819  it  is  found  in  an  act  entitled 
**an  act  for  th'e  limitation  of  actions;  for 
preventing  frivolous  and  vexatious  suits ; 
concerning  jeofails,  and  certain  procecMlings 
in  civil  cases."  By  a  reference  to  the  stat- 
utes at  large,  it  appears  that  this  provision 
was  extracted  from  the  act  passed  Decem- 
ber 22,   1788,  entitled    **an    act  estab- 

724  lishing     district     courts,      *and    for 
regulating    the    general   court."      12 

Hen.  Stat,  at  large,  p.  730.  This  act  regu- 
lated the  jurisdiction  of  the  district  courts 
in  both  civil  and  criminal  cases;  and  by 
the  39th  section  it  is  declared  that  no  plea 
in  abatement  shall  be  admitted  or  received, 
unless  verified  by  oath.  The  provision  in 
the  act  of  1788  was  extracted  from  the  act 
of  1753,  reducing  into  one  act  the  several 
laws  made  for  establishing  a  general  court, 
a<id  for  regulating  and  settling  the  pro- 
ceedings therein.  6  Hen.  Stat,  at  large, 
p.  325.  At  that  period  the  general  court 
possessed  general  jurisdiction  over  criminal 
causes ;  and  as  the  original  act  prohibited 
the  filing  of  any  plea  in  abatement  unless 
verified  by  oath,  there  would  seem  to  be  no 
good  reason  for  confining  the  regulation  to 
civil  causes.  A  similar  construction  has 
been  given  to  the  statute  of  4  and  5  Anne, 
from  which  the  act  of  1753  was  originally 
taken.  The  11th  section  of  that  act  pro- 
vided that  no  dilatory  plea  should  be  re- 
ceived in  any  court  of  record,  except  verified 
by  oath ;  words  not  more  comprehensive 
than  those  found  in  our  statute.  The  same 
statute  contained  many  other  provisions 
for  the  prevention  of  delays  in  civil  suits, 
and  by  the  7th  section  it  was  declared  that 
none  of  the  preceding  provisions  should 
extend  to  criminal  prosecutions.  The  ques- 
tion whether  the  11th  section  extended  to 
a  dilatory  plea  offered  to  an  indictment 
arose  in  Rex  v.  Grainger,  3  Burr.  1617.  The 
7th  section  of  the  same  statute  was  cited 
and  relied  on,  and  lord  Mansfield  held  that 
the  7th  section  did  not  extend  to  the  11th, 
and  made  the  rule  absolute  to  set  aside  the 
plea.  And  in  the  case  of  The  King  v. 
Jones,  2  Strange  1162,  a  plea  in  abatement 
to  an  information  in  nature  of  a  quo  war- 
ranto was  set  aside  for  want  of  a  title  to 
the  affidavit  annexed,  which  could  not  have 
been  if  the  affidavit  itself  was  unnecessary. 
These  cases  are  cited  and  relied  on  by 
Hawkins,  P.  C.  book  2,  ch.  34,  and  in  1 
Chitty's  Crim.  Law,  p.  305,  as  authority 
for  the  position  that  such  pleas  should  be 
verified  by  affidavit. 

725  *In  reference    to    the    fourth  plea — 
Our  act  of  assembly    points    out    the 

mode  of  summoning  grand  juries,  and  de- 
clares that  the  twenty-four  grand  jurors, 
or  any  sixteen  of  them,  shall  be  a  grand 
jury.  But  there  is  nothing  said  as  to  the 
number  who  must  concur  in  finding  a   pre- 
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sentment  or  indictment:  and  the  same 
reasoning  which  goes  to  prove  that  because 
the  act  declares  that  twenty-four,  or  any 
sixteen,  shall  be  a  grand  jury,  the  num- 
ber of  sixteen  should  concur  in  a  finding, 
would  also  establish  that  if  more  than  six- 
teen are  sworn,  they  should  all  concur;  for 
the  whole  number,  at  last,  form  the  grand 
jury.  In  2  Hale's  P.  C.  161,  it  is  stated 
that  **if  there  be  thirteen  or  more  of  the 
grand  inquest,  a  presentment  by  lebs  than 
twelve  ought  not  to  be;  but  if  there  be 
twelve  assenting,  though  some  of  the  rest 
of  their  number  dissent,  it  is  a  good  pre- 
sentment; for  if  twelve  agree,  it  is  not 
necessary  for  the  rest  to  agree."  And  it 
is  understood  that  the  practice  in  Virginia 
has  been  in  conformity  with  this  rule. 

It  is  therefore  ordered  to  be  certified,  in 
answer  to  the  questions  adjourned,  1.  That 
pleas  in  abatement,  offered  in  trials  for 
misdemeanours,  ought  to  be  verified  by 
oath  or  afiSrmation.  2.  That  the  court 
ought  not  to  receive  the  pleas  tendered, 
without  being  so  verified.  3.  That  it  is 
not  necessary  that  sixteen  of  the  grand 
jury  should  concur  to  make  a  presentment 
or  find  a  bill  of  indictment;  but  if  twelve 
agree,  it  is  sufficient.  4.  That  the  demur- 
rer to  the  fourth  plea  should  be  sustained, 
and  judgment  of  respondeat  ouster  en- 
tered.   

726  *Ball  V.  Commonwealth. 

June.  1887. 

Felony— New  Trial —Verdict  Contrary  to  Evidence.*— in 

Virginia,  after  a  verdict  of  conviction  for  felony, 
the  court  has  power  to  srant  a  new  trial,  when 
satisfied  that  the  evidence  is  Insufflcient  to  war- 
rant the  finding  of  the  jury. 


•Felony-New  Trial-Verdlct  Contrary  to  Evidence.— 

In  England.  In  cases  of  felony,  a  new  trial  cannot  be 
srranted.  even  on  the  application  of  the  prisoner, 
upon  the  srround  that  the  verdict  is  contrary  to  evi- 
dence. In  the  principal  case,  the  question  as  to  the 
propriety  of  adoptlnsr  the  rule  of  the  Encrllsh  courts 
on  this  subject  was  for  the  first  time  brougrht  to  the 
consideration  of  the  sreneral  court  and  was  there 
fully  considered,  and  It  was  decided  that  the  rule 
was  not  applicable  In  Virgrinla:  and  It  was  firmly 
established  by  the  whole  court  that  the  trial  court 
can  errant  a  new  trial  In  case  of  felony  where  the 
verdict  Is  plainly  contrary  to  the  evidence.  But  the 
court,  as  a  preliminary  to  Its  Interposition,  must  be 
satisfied  that  a  clear  and  palpable  error  has  been 
committed  by  the  Jury.  See.  cliluff  the  principal 
case.  Hill  v.  Com.,  2  Gratt.  617;  Jones  v.  Com..  20 
Gratt.  S.'iS.  856. 

In  Younsrerv.  State,  2  W.  Va.  588,  Brown.  P..  ex- 
presslner  the  opinion  of  the  court,  said:  "From  the 
earliest  history  of  Virgrinla  to  the  present  time  It 
has  been  the  constant  practice  to  set  aside  verdicts 
and  judgments  and  award  new  trials  to  prisoners 
convicted  of  misdemeanors  and  felonies,  as  well  in 
cases  Involvlnsr  jeopardy  to  life  and  limb,  as  other- 
wise. The  cases  are  numerous."  He  then  reviews 
Crump's  Case,  1  Va.  Cas.  172;  MTaul'sCase.  1  Va.  Cas. 
271 ;  Mill's  Case,  7  Lelfirh  751 :  Ball's  Case,  8  LHofi  726.— 
save  the  first  two  paracrraphs.  Judge  Brown  quotes 
the  whole  of  Judge  Fry's  opinion  In  this  case— 
Armlstead's  Case.  11  Lelgrh  667;  Overbee's  Case.  1 
Rob.  756;  Grayson's  Case.  7  Gratt.  618;  Marshall's 
Case,  5  Gratt  663:  Wormley's  Case.  8  Gratt  712: 
Rand's  Case.  9  Gratt  738.  and  says:  "This  review  of 
the  cases  decided  In  Vlrsrlnia  shows  conclusively 
that  the  law  is  well  settled,  that  a  new  trial  may  be 
srranted  In  a  case  of  felony  where  the  prisoner  has 
been  convicted,  but  not  If  acquitted." 

Same— Same— Hiff her  Offence.— in  Llvlnsrston  v. 
Com..  14  Gratt  609,  In  dlscusslnsr  the  question  whether 
a  prisoner,  who  has  been  tried  for  murder,  but  con- 
victed of  murder  in  the  second  degree  or  for  man- 
slaughter, and  has  obtained  a  new  trial,  can  be  put 
upon  his  trial  asraln  for  a  hlsrher  offence  than  that 
of  which  he  was  convicted.  Daniel.  J.,  who  delivered 
the  opinion  of  the  court  referred  to  the  principal 
case— In  which  the  General  Court  granted  a  new 
trial  In  case  of  a  conviction  of  murder  in  the  second  I 


Writ  of  error  to  judgment  of  circuit  su- 
periour  court  of  law  and  chancery  for  West- 
moreland county. 

Alice  Ball,  a  free  woman  of  colour,  was 
indicted  and  tried  in  the  said  circuit  court, 
at  April  term  1837,  for  the  murder  of  a 
white  man,  William  Webb  by  name.  The 
jury  found  her  guilty  of  murder  in  the 
second  degree,  and  ascertained  the  term  of 
her  imprisonment  in  the  penitentiary  to  be 
five  years.  The  evidence  in  the  cause  was 
entirely  circumstantial:  and  the  circuit 
court  was  of  opinion,  that  it  was  utterly 
insufficient  to  satisfy  the  minds  of  a  rea- 
sonable jury  that  the  deceased  came  to  his 
death  by  violence  of  any  kind ;  that  if  the 
death  was  in  fact  occasioned  by  external 
violence,  yet  the  evidence  was  insufficient 
to  prove  such  violence  to  have  been  inflicted 
by  human  hands;  and  that  even  if  the 
proofs  furnished  ground  for  believing  that 
the  death  of  the  deceased  was  a  case  of 
homicide,  they  were  wholly  insufficient  to 
establish  that  the.  prisoner  was  the  perpe- 
trator thereof.  Under  this  impression,  the 
court,  before  the  verdict  rendered  by  the 
jury  was  received,  sent  them  back  to  their 
room  to  reconsider  it,  and  charged  them 
upon  the  law  and  evidence  in  the  case. 
Nevertheless  they  persisted  in  finding  the 
verdict,  which  was  finally  received  and 
recorded.  The  prisoner  thereupon  moved 
the  court  for  a  new  trial :  but  the  court, 
being  of  opinion  that  the  power  of  granting 
a  new  trial,  in  such  a  case  as  the  present, 
was  clearly  denied  by  the  principles  and 
practice  of  the  english  law,  and  was  not 
warranted  by  any  statute  of  Virginia,  or 
by  the  authority  of  any  adjudicated  case 
within  the  knowledge  of  the  court;  and 
believing  that  such  a  case  was  ex- 
727  clusively  *fit  for  the  interposition  of 
the  executive  clemency, — overruled 
the  motion,  and  pronounced  judgment  ac- 
cording to  the  verdict.     To  which  opinion 


desree— but  says  that  the  question  under  discussion 
was  not  raised  In  the  case.  To  the  same  effect  see 
the  principal  case  cited  In  Stuart  v.  Com  ,  28  Gratt 
©57.  958.  See,  on  this  subject  the  discussion  in  foot- 
note to  Livinsrston  v.  Com..  14  Gratt  592. 

Conditional  Pardon— Power  of.— In  Lee  v.  Murphy. 
22  Gratt  809.  812,  Bouldin,  J.,  said  that  In  the  princi- 
pal case,  the  court  were  unanimously  of  the  opinion 
that  In  VlrfiTlnlathe  power  of  conditional  or  commu- 
tative pardon  did  not  exist:  and  that  he  fully  con- 
curred In  this  opinion.  But  In  this  same  case,  Judub 
Staples,  who  delivered  the  opinion  of  the  court, 
said  that  the  opinion  expressed  by  Judge  Fry  In  the 
principal  case  and  concurred  In  by  the  other  judges. 
In  regrard  to  the  power  of  srantiuff  conditional  par- 
dons. Is  a  mere  obiter  dictum  and  therefore  no  au- 
thority on  the  subject  He  further  says  that  Judge 
Fry  does  not  assert  that  conditional  pardons.are 
unconstitutional,  but  merely  says  that  In  Vlrfftnia 
pardons  are  absolute  constitutionally  or  from  prac- 
tice: which  is  a  correct  statement  But  Judge 
BouiiDiN,  in  his  opinion,  after  quotlnsr  from  the 
opinion  of  Judge  Fry  said :  "The  pardoning  power. 
It  Is  true,  was  not  directly  In  issue  In  the  cause  (».  e, 
the  principal  case) :  but  the  expression  of  an  opinion 
as  to  Its  extent  and  effect  was  In  some  sort  a  neces- 
sity to  meet  the  arirument  ursred  by  the  attorney 
greneral,  that  a  new  trial  should  not  be  allowed, 
because  redress  could  be  had  by  an  appeal  to  the 
pardoning  power— the  mind  of  the  court  was  called, 
therefore,  directly  to  the  point  and  the  views  pre- 
sented were  doubtless  well  and  carefully  consid- 
ered. An  opinion  thus  expressed  is  entitled.  In  my 
opinion,  to  all  the  welsrht  and  force  of  a  judicial 
decision  "  In  this  case  (Lee  v.  Murphy),  it  was  held 
that  the  governor  of  Virginia  has  authority  under 
the  constitution,  to  grant  a  conditional  pardon  to  a 
prisoner  convicted  of  a  felony. 

See  further,  monographic  note  on  "Pardons'* 
appended  to  Com.  v.  Dabney,  1  Rob.  696. 
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of  the  court  the  prisoner  excepted ;  the  bill 
of  exceptions  setting  out  the  whole  of  the 
evidence  given  in  the  cause.  It  is  deemed 
unnecessary  to  make  any  statement  of  that 
evidence  here.  This  court,  it  will  be  seen, 
concurred  with  the  circuit  court  in  the 
opinion  of  its  insufficiency  to  warrant  the 
verdict. 

On  the  petition  of  the  prisoner,  a  writ  of 
error  was  awarded  to  the  judgment. 

FRY,  J.,  delivered  the  opinion  of  the 
court. — The  prisoner  in  this  case  was  in- 
dicted for  murder,  and  convicted  by  the  jury 
of  murder  in  the  second  degree.  There 
was  a  motion  for  a  new  trial,  because  the 
evidence  did  not  warrant  the  verdict.  The 
court  overruled  the  motion,  and  gave  judg- 
ment according  to  the  finding,  although  it 
believed  that  the  evidence  was  utterly  in- 
sufficient to  warrant  the  verdict.  It  did  so 
upon  the  ground  that,  in  a  case  of  felony, 
it  is  not^ competent  to  the  court,  after  con- 
viction, to  grant  a  new  trial  because  the 
verdict  was  contrary  to  the  evidence,  even 
on  the  application  of  the  prisoner;  and 
that,  in  such  case,  his  only  recourse  is  to 
executive  mercy. 

The  judge  below,  in  the  bill  of  exceptions 
in  the  record,  has  certified  the  facts  which 
were  proved  at  the  trial ;  and  further  states, 
that  in  his  opinion  they  were  utterly  in- 
sufficient to  warrant  the  verdict,  and  that, 
before  receiving  it,  he  had  charged  the 
jury  upon  the  law  and  evidence,  and  de- 
sired them  to  reconsider  it;  but  that  they 
persisted  in  their  verdict. 

Without  deciding  whether  it  is  proper 
for  this  court  to  review  the  judge's  opinion 
of  the  evidence ;  or  that  it  was  proper  to 
certify  the  facts ;  we  see  nothing  in  the 
evidence  to  gainsay  that  opinion.  We 
therefore  proceed  to  inquire  whether 
it  is  in  the  power  of  the  judge, 
728  *in  a  case  of  felony,  to  grant  a  new 
trial  after  conviction,  where  he  is 
satisfied  that  the  evidence  is  utterly  insuffi- 
cient to  warrant  the  finding. 

It  seems  to  be  settled,  in  England,  that 
by  the  course  of  the  common  law  a  new 
trial  cannot  be  granted  in  an^  case  of 
treason  or  felony.  If  the  conviction  is  im- 
proper, the  prisoner  is  respited  until  a  par- 
don is  applied  for.  In  misdemeanours  it  is 
otherwise.  1  Ohitty's  Crim.  L,aw  653;  8 
Wend.  549;  13  East  416,  note  b. ;  3  Black. 
Com.  387,  note  by  Christian. 

Is  this  principle  a  part  of  the  common 
law  with  us,  and  are  the  courts  of  this 
state  bound  by  it? 

We  are  all  of  opinion  that  it  is  not,  and 
that  our  courts  are  not  bound  to  follow  it. 
It  is  believed  that  a  contrary  practice  has 
long  prevailed  in  this  state.  Many  new 
trials  are  remembered  by  some  of  the 
judges.  And  we  think  that  this  practice  is 
suitable  to  our  constitution  and  laws,  and 
agreeable  to  justice  and  humanity. 

To  grant  a  new  trial,  on  the  application 
of  the  prisoner,  cannot  be  said  to  be  against 
the  maxim  that  no  one  shall  be  twice  put 
in  jeopardy  of  his  life,  for  the  same  offence. 
As  was  said  by  the  solicitor  general  in  the 
case  of  The  Commonwealth  v.  Green,  17 
Mass.  Rep.  525,  it  is  really  granting  him 
a  privilege  which  may  operate  to  save  his 
life,  by  standing  a  second  trial  for  it. 


The  remedy  of  a  pardon,  as  a  substitute 
for  a  new  trial,  falls  short  of  complete  jus- 
tice to  the  prisoner,  as  well  as  to  the  pub- 
lic. To  the  prisoner,  a  pardon  is  not  equal 
to  an  acquittal,  to  which  the  case  supposes 
he  is  entitled.  His  reputation  and  charac- 
ter are  much  more  affected  by  the  one  than 
the  other.  A  pardon  discharges  from  pun- 
ishment; an  acquittal  from  guilt.  Pardon 
may  rescue  him  from  the  penitentiary  or  a 
halter;  but  it  cannot  redeem  him  from  the 
infamy  of  a  conviction. 

Every  one  is  entitled   to  a  fair  and  legal 

trial.     If  convicted,  it  should  be  according 

to  the  law    and    evidence.     And    if    it    be 

clearly  apparent   to  the  court  Ithat  in- 

729  justice  *has  been  done  in  its  own 
foriim,  it  would  seem  to  be  appropri- 
ate and  just  that  the  court  should  redress 
it.  To  devolve  the  duty  on  the  executive, 
besides  that  it  falls  short  of  complete  jus- 
tice to  the  prisoner,  as  before  mentioned, 
is  to  throw  it  upon  one  over  whom  it  has 
no  control,  who  may  leave  the  injustice  in 
full  force.  And,  as  Parker,  C.  J.,  said  in 
the  case  last  mentioned,  ** whatever  confi- 
dence the  court  might  feel  in  the  executive, 
they  would  be  unwilling  to  commit  to  other 
hands,  in  a  case  affecting  life,  an  error 
committed  by  themselves,  or  by  others  con- 
cerned in  the  trial,  the  regularity  of  which 
thev  are  bound  to  enforce.** 

For  irregularities  occurring  at  the  trial, 
new  trials  have  been  often  granted  in  our 
own  courts,  as  the  reported  cases  will  shew. 
And  they  have  been  often  granted  on  the 
circuits,  where  the  evidence  did  not  war- 
rant the  finding,  as  before  mentioned. 
For  irregularities,  they  have  been  fre- 
quently granted  in  other  courts  of  the 
United  States;  though  the  rigid  rule  of 
the  english  courts  would,  in  lil^e  cases, 
deny  them.    3  Dallas  515;  1  Bay  372. 

In  1  Blackford*s  Rep.  396,  thp  court 
granted  a  new  trial,  because  the  verdict 
was  against  the  evidence.  And  th^  opin- 
ion and  reasoning  of  Parker,  C.  Jj,  in  the 
case  cited  from  17  Mass.  Rep.  emphatically 
support  the  view  taken  by  this  covert.  He 
said,  p.  534,  **That  a  prisoner  who  has 
been  tried  for  a  felony,  and  acquitted, 
should  not  be  subjected  to  a  second  trial 
for  the  same  offence,  seems  consistent  with 
the  humane  principles  of  the  common  law, 
in  relation  to  those  whose  lives  have  been 
once  put  in  jeopardy.  But  the .  same 
humane  principles  would  appear  to  require 
that  after  a  conviction,  a  prisoner  should 
be  indulged  with  another  opportunity  to 
save  his  life,  if  any  thing  had  occurred 
upon  the  trial,  which  rendered  doubtful 
the  justice  or  legality  of  his  conviction. 
Nemo  bis  debet  vexari  pro  una  et  eadem 
causa,  is  a  maxim  of   justice    as  well 

730  as  of  humanity ;  *and  was  established 
for     the     protection    of    the    subject 

against  the  oppressions  of  government. 
But  it  does  not  seem  a  legitimate  conse- 
quence of  this  maxim,  that  one  who  has 
been  illegally  convicted  should  be  prevented 
from  having  a  second  inquiry  into  his 
offence,  that  he  may  be  acquitted,  if  the 
law  and  the  evidence  will  justify  an  acquit- 
tal.*' If  the  error  *  ^arises  from  inadver- 
tency of  the  judge  in  rejecting  or  admitting 
evidence,  or  from  misbehaviour  of  the  jury. 
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or  other  cause  which  would  be  gfood  ground 
for  a  new  trial  in  civil  actions  or  misde- 
meanours, justice  and  consistency  of  prin- 
ciple would  seem  to  demand  that  the  person 
convicted  should,  upon  his  own  motion, 
have  another  trial,  instead  of  being  obliged 
to  rely  upon  the  disposition  of  t^e  court 
to  recommend  a  pardon,  or  of  the  executive 
power  to  grant  it.  It  is  not  enough  that 
the  life  of  the  accused  will  generally  be 
safe  in  the  hands  of  such  highly  responsi- 
ble public  agents.  The  right  of  the  subject 
to  be  tried  by  his  peers,  according  to  the 
forms  as  well  as  principles  of  law,  is  the 
only  certain  security  that,  at  all  times  and 
under  all  circumstances,  that  protection 
which  the  constitution  extends  to  all  will 
be  effectually  enjoyed." 

Besides  the  injury  to  the  accused  in  deny- 
ing a  new  trial,  and  giving  a  resort  to  the 
pardoning  power  only,  justice  might  often 
be  defeated  by  it.  The  pardoning  power 
in  this  state  is,  in  its  nature  or  practice, 
more  limited  than  that  of  the  king  of  Eng- 
land. Conditional  or  commutative  pardons 
are  often  granted  there,  by  means  of  which 
a  party  may  undergo  a  punishment  more 
suitable  to  his  crime,  though  4ess  than  that 
to  which  the  judgment  of  the  court  con- 
signed him.  But  with  us  pardons  are,  con- 
stitutionally or  from  practice,  unconditional 
and  absolute.  A  new  trial  might  often 
redress  an  injury,  without  wholly  discharg- 
ing from  punishment.  But  a  pardon  would 
discharge  altogether.  A  person  indicted 
for  murder  might  be  convicted  of 
731  '^murder  in  the  first  degree.  It  might 
be  clear  that  this  was  not  right ;  but 
that  the  offence  was  murder  in  the  second 
degree  only,  or  manslaughter.  If  the  court 
could  not  grant  a  new  trial,  the  executive 
must  pardon  and  discharge  the  prisoner. 
Whereas,  if  a  new  trial  were  granted,  he 
might  meet  the  punishment  due  to  his 
proper  offence. 

We  have  a  more  varied  scale  of  crimes, 
with  appropriate  punishments,  than  that 
found  in  the  british  code.  At  the  time  the 
principle  in  question  was  established  there, 
that  code  was  simple  and  bloody.  It  was 
death  or  nothing,  for  moat  offences.  It  is 
believed  that  this  difference  in  our  criminal 
laws,  as  well  as  that  in  the  exercise  of 
the  pardoning  power,  and  the  spirit  of  our 
institutions,  together  with  a  due  regard  to 
justice  and  humanity,  fully  justify  a  de- 
parture from  the  english  rule. 

The  judge  who  decided  this  case  below 
concurs  in  this  opinion,  and  in  the  judg- 
ment to  be  entered. 

Judgment  reversed,  verdict  set  aside,  and 
cause  remanded,  for  a  new  trial. 


732  *Buckland  v.  Commonwealth. 
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CrialnftI  Law— PsMlng  Counterfeit  Bank  Notes.*-lt  Is 
felony  under  the  statute  I  Rev.  O^de,  ch.  164, 1 1.  to 
pass  a  counterfeit  note  of  the  bans  of  the  United 
States,  dated  at  a  time  when  that  bank  was  In  ex- 
istence, thouflfh.  at  the  time  of  passing  the  note, 
the  charter  of  the  bank  had  expired. 

Same-  Same— Indictment— Averments— Time—  Place— 
Scienter.*- Indictment  for  passing  a  counterfeit 


•See  monographic  note  on  "Forgery  and  Counter- 
feiting" appended  to  Coleman  v.  Com..  25  Qratt  865, 
and  monographic  noUou  "Indictments.  Informations 
and  Presentments"  appended  to  Boyle  v.  Com.,  14 
Gratt  074. 


note  charges  that  the  prisoner,  on  a  particular 
day.  at  the  county  of  M.  and  within  the  J  urisdlction 
of  the  court,  being  possessed  of  the  note,  felo- 
niously did  pass  the  same,  well  knowing  It  to  be 
counterfeit  at  the  time  he  passed  It :  Held,  the 
time  and  place  of  passing  the  note,  and  of  the 
scienter,  are  set  forth  with  sufficient  certainty. 

Same— Same— Same -Indorsement  on  Note— Variance.* 
—In  setting  out  a  counterfeit  bank  note  in  haec 
verba,  in  an  indictment  for  feloniously  passing 
the  same,  an  Indorsement  appearing  to  have  l>een 
made  on  the  note  after  It  was  passed.  Is  properly 
omitted,  and  the  omission  Is  therefore  no  ground 
for  the  objection  of  variance. 

Same— Same— Variance— Secondary  Evidence.*— On  the 
trial  of  an  indictment  for  passing  a  counterfeit 
bank  note,  the  prisoner  moves  to  exclude  the  note 
produced  from  going  in  evidence  to  the  jury,  on 
the  ground  that  the  name  of  one  of  the  firm  of 
engravers,  set  out  in  the  description  of  the  note  in 
the  indictment,  does  not  appear  on  the  note  pro- 
duced :  the  attorney  for  the  commonwealth 
proves,  that  when  he  drew  the  indictment,  he  had 
been  able  to  make  out  the  name  on  the  note,  from 
his  knowledge  that  one  of  the  Arm  of  engravers 
bore  that  name,  though  he  cannot  say  he  would 
have  been  able  to  do  so  without  the  knowledge  of 
that  fact :  but  that  the  word  had  since  become  In- 
distinct.—he  supposes,  by  handling  the  note  :  the 
court  thereupon  overrules  the  motion  to  exclude, 
and  permits  evidence  to  be  given  of  the  passing  of 
the  note  produced  :  Held,  It  was  right  for  the 
court  to  do  so. 

Writ  of  error  to  judgment  of  circuit  snpe- 
riour  court  of  law  and  chancery  for  Monroe 
county. 

The  plaintiff  in  error  was  indicted  in  that 
court,  at  October  term  1836,  for  passing  a 
counterfeit  bank  note.  There  were  twO' 
counts  in  the  indictment;  to  each  of  which 
the  prisoner  demurred.  The  first  count 
charged  that  John  Buckland,  late  of  Mon- 
roe county,  on  the  14th  of  September  1836, 
at  the  said  county  and  within  the  jurisdic- 
tion of  the  circuit  court,  being  pos- 
733  sessed  of  a  ^certain  false,  forged  and 
counterfeited  bank  note,  purporting 
to  be  a  bank  note  of  the  bank  of  the  United 
States,  of  the  denomination  of  20  dollars, 
which  said  false,  forged  and  counterfeited 
bank  note  is  in  the  words  and  figures  fol- 
lowing— 
*'20,  B.  4724.  B,  4724,  20 

The  President,  Directors  &  Co.  of  the 
bank  of  the  United  States  promise  to  pay, 
on  demand,  twenty  dollars  at  their  office  of 
discount  and  deposit  in  New  York,  to  the 
order  of  M.  Robinson  cashier  thereof. 
Philadelphia,  the  7,  of  June  1833. 

S.  Jaudon,  Cash'r.  N.  Biddle,  Pres't. 
Fairman,  Draper,  Underwood  &  Co." 
on  which  said  note  was  the  following  en- 
dorsement: **Pay  the  bearer.  M.  Robin- 
son."— feloniously  did  pass  to  one  William 
Adair  the  said  false,  and  counterfeited  note, 
with  intention  to  injure  and  defraud  the 
said  William  Adair,  he  the  said  John  Buck- 
land  well  knowing  the  said  note  to  be  false, 
forged  and  counterfeited,  at  the  time  he 
passed  the  same  to  the  said  William  Adair, 
against  the  form  of  the  act  of  the  general 
assembly  &c. 

The  court  overruled  the  demurrer  to  this 
count,  but  sustained  the  demurrer  to  the 
other.  Whereupon  the  prisoner  pleaded 
not  guilty  to  the  said  first  count,  was  tried, 
found  guilty,  and  sentenced  tc  imprison- 
ment for  ten  years  in  the  penitentiary. 

At  the  trial,  the  prisoner  filed  a  bill  of 
exceptions,  stating,  that  the  attorney  for 
the  commonwealth  offered  in  evidence  on 
the  trial,  in  support  of  the  prosecution,  a 
note  in  the  words  and  figures  following,  to 
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wit:  **20,  B.  4724,  Ac."  [There  was  no 
further  description  of  the  note  in  the  bill  of 
exceptions.]  That  to  the  introduction  of 
this  note  the  prisoner  by  his  counsel  ob- 
jected, on  the  ground  that  it  was  not  the 
same  note  described  in  the  indictment, 

734  but  varied  from  it  in  this,  that  *the 
note  offered,  in  addition  to  the  in- 
dorsement **Pay  the  bearer.  M.  Robin- 
son,*' had  the  indorsement  *^Cir.  Sup.  Ct. 
Oct.  Tm.  1836,  Indictment";  and  that  in 
the  note  offered,  the  words  '*Fairman, 
Draper,  Underwood  &  Co."  were  not  legi- 
ble; and  that  there  were  other  variances, 
in  this,  that  some  i*8  were  not  dotted  and 
some  t*8  not  crossed, — which  latter  vari- 
ances, however,  were  not  particularly 
pointed  out  to  the  court.  That  the  court, 
upon  inspecting  the  note  offered,  made  out 
the  words  **Fairman,  Draper,"  the  first 
part  of  *» Underwood,"  and  the  **&Co."; 
but  the  latter  part  of  the  name  *' Under- 
wood" was  illegible.  That  it  was  proved 
by  the  attorney  prosecuting  for  the  com- 
monwealth, that  at  the  time  he  drew  the 
indictment,  he  had  been  able  to  make  out 
the  word  * 'Underwood,"  from  a  knowledge 
of  the  fact  that  Underwood  was  one  of  the 
firm  of  engravers,  though  he  did  not  know 
that  he  would  have  been  able  to  do  so,  with- 
out the  knowledge  of  that  fact ;  but  that  the 
word  had  become  indistinct  since  that  time, 
— he  supposed,  by  handling  the  note. 
Whereupon  the  court  overruled  the  objection, 
and  permitted  evidence  to  be  given  in  re- 
lation to  the  passing  of  the  note  produced : 
to  which  opinion  the  prisoner  excepted. 

On  the  petition  of  Buckland,  a  writ  of 
error  was  awarded  at  the  last  term  of  this 
court,  to  the  judgment  of  the  circuit  court. 
And  now  the  cause  was  argued  hereby  R. 
T.  Daniel  for  the  plaintiff  in  error,  and 
the  attorney  general  for  the  common- 
wealth. 

FIELD,  J.,  delivered  the  opinion  of  the 
court. — It  has  been  contended  on  behalf  of 
the  prisoner  that  the  demurrer  should  have 
been  sustained  as  to  the  first  count  of  the 
indictment,  1.  Because,  at  the  time  of 
passing  the  note  referred  to  in  the  indict- 
ment, there  was  no  such  bank  in  existence 
as  the  bank  of  the  United  States;  which 
fact  the  court  ought  ex  officio  to  know 

735  and  consider.     *2.  Because  the  indict- 
ment does  not  set  forth  with  sufficient 

certainty  the  time  and  place  of  passing  the 
note.  3.  Because  it  does  not  set  forth  with 
sufficient  certainty  the  time  and  place  of  the 
scienter. 

At  the  date  of  the  note  in  question,  the 
bank  of  the  United  States  was  in  existence, 
although  at  the  time  of  passing  the  note 
the  charter  had  expired.  Therefore,  as  the 
act  of  assembly  under  which  the  prisoner 
was  prosecuted,  1  Rev.  Code,  ch.  154,  {  1, 
p.  578,  prohibits  in  terms  the  passing  of 
forged  and  counterfeited  notes  of  that  bank, 
it  is  not  material  to  consider  whether  the 
charter  of  the  bank  had  expired  or  not; 
if  indeed  it  were  proper  to  consider  that 
question  at  all,  upon  a  demurrer  to  the 
indictment. 

Upon  looking  at  this  indictment,  a  major- 
ity of  the  court  is  of  opinion  that  it  is 
substantially  averred  in  the  indictment, 
that  the    prisoner   passed  the  note  in  ques- 


tion on  the  14th  day  of  September  1836,  at 
the  county  of  Monroe,  within  the  jurisdic- 
tion of  the  circuit  court  in  which  he  was 
indicted ;  and  a  majority  of  the  court  is  also 
of  opinion  that  it  is  substantially  averred 
in  the  indictment,  that  the  prisoner,  at 
the  time  and  place  of  passing  the  note, 
knew  that  it  was  a  false,  forged  and  coun- 
terfeited note;  and  that  therefore  the 
grounds  of  objection  taken  by  the  counsel 
for  the  prisoner  upon  those  two  points  do 
not  exist  in  point  of  fact.  Because,  if,  as 
it  is  averred,  the  prisoner  passed  the  said 
note  on  the  14th  day  of  September  1836,  at 
the  county  of  Monroe  and  within  the  juris- 
diction of  the  said  circuit  court,  to  the  said 
William  Adair,  with  intention  to  injure  and 
defraud  him,  well  knowing  that  the  said 
note,  at  the  time  of  passing  the  same,  was 
false  and  forged,  he  necessarily  knew,  at  the 
time  and  place  of  putting  off  and  passing 
the  said  note,  that  the  same  was  forged 
and  counterfeit,  as  absolutely  and  certainly 
as  if'  it  had  been  alleged  in  the  indictment 
that  he  then  and  there  knew  the  same  to 
be  so  counterfeited,  false  and  forged. 

736  '^The  counsel  for    the  prisoner  has 
contended   before  this  court,  that  the 

bill  of  exceptions  in  this  case  is  so  imper- 
fect, that  the  court  here  cannot  perceive 
clearly  what  were  the  grounds  of  objection 
taken  by  the  prisoner  to  giving  this  note 
in  evidence  to  the  jury,  nor  what  was  the 
real  judgment  of  the  court  on  this  part  of 
the  case ;  and  that  the  judgment,  for  this 
reason,  should  be  reversed.  But  the  court 
thinks  differently.  The  bill  of  exceptions 
states  clearly  what  were  the  questions 
raised  by  the  prisoner,  and  decided  by  the 
circuit  court.  The  objections  were,  first, 
that  some  i's  were  not  dotted,  and  some  t's 
not  crossed ;  secondly,  that  the  words  *  'Cir. 
Sup.  Ct.  Oct.  Tm.  1836,  Indictment." 
found  on  the  note,  had  not  been  inserted  in 
the  indictment ;  and  thirdly,  that  the  last 
syllable  of  the  name  *^  Underwood"  did  not 
appear  upon  the  face  of  the  note  offered  in 
evidence.  In  reference  to  these  questions 
the  court  will  remark,  that  as  to  the  first, 
the  prisoner's  counsel  here,  as  well  as  the 
court,  thinks  the^ failure  to  dot  i's  and  cross 
t's  an  immaterial  matter.  The  words 
**Cir.  Sup.  Ct.  Oct.  Tm.  1836,  Indictment." 
constituted  no  part  of  the  note,  and  were, 
no  doubt,  indorsed  upon  the  note  after  it 
had  been  passed  by  the  prisoner ;  and  could 
not  therefore  with  propriety  have  been 
introduced  into  the  indictment.  As  to  the 
obliteration  of  the  last  syllable  of  the 
name  ** Underwood," — that  syllable  having 
been  effaced  after  the  note  was  passed,  it 
became  necessary  to  introduce  secondary 
evidence  to  prove  that  the  name  was  en- 
graved upon  the  note  at  the  time  of  its 
being  passed  by  the  prisoner.  The  indict- 
ment has  described  the  note  truly,  as.  it 
appeared  at  the  time  of  its  being  passed  by 
the  prisoner ;  and  as  the  truth  of  that  de- 
scription could  not  be  manifested  by  an 
inspection  of  the  paper  after  the  name  had 
been  effaced,  there  was  no  other  means  left 
by  which  the  truth  of  the  description  could 
be  manifested,  except  by  the  introduction 
of  parol  testimony. 

737  *Upon  the  whole,  a  majority  of  the 
court   is  of    opinion    that  there  is  no 
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error  in  the  judgment  of  the  circuit  court, 
and  that  the  same  should  therefore  be 
affirmed. 

CLOPTON,  J.  The  indictment  against 
the  prisoner  charges  '^that  John  Buckland, 
late  of  Monroe  county,  labourer,  on  the  14th 
day  of  September  1836,  at  the  said  county  of 
Monroe  and  within  the  jurisdiction  of  the 
circuit  court,  being  possessed  of  a  certain 
false,  forged  and  counterfeited  bank  note, 
purporting  to  be  a  bank  note  of  the  bank 
of  the  United  States,  of  the  denomination 
of  20  dollars,  which  said  false,  forged  and 
counterfeited  bank  note  is  in  the  words  and 
figures  following,  that  is  to  say*'  (setting 
out  the  note  in  haec  verba)  *'on  which  said 
note  was  the  following  indorsement:  *Pay 
the  bearer.  M.  Robinson.'  feloniously  did 
pass  to  one  William  Adair  the  said  false, 
forged  and  counterfeited  note,  purporting 
&c,  with  intention  to  injure  and  defraud 
the  said  William  Adair,  he  the  said  John 
Buckland  well  knowing  the  said  note  to  be 
false,  forged  and  counterfeited,  at  the  time 
he  passed  the  same  to  the  said  William 
Adair,    against  the  form  of   the    act,"  &c. 

To  this  indictment  the  prisoner  demurred. 
The  circuit  court  overruled  the  demurrer. 
He  then  pleaded  to  the  indictment,  and  the 
jury  found  him  guilty.  This  court  has 
awarded  a  writ  of  error;  and  one  of  the  er- 
rors assigned  is,  that  the  indictment  does 
not  sufficiently  charge  the  time  and  place 
when  and  where  the  offence  was  committed. 
Concurring  with  the  court  in  the  opinion 
given  in  the  case,  except  on  this  point,  I 
shall  confine  myself  to  a  brief  examination 
of  this. 

It  is  conceded  that  the  offence  charged 
must  be  laid  with  time  and  place,  and  that 
this  averment  of  time  and  place  must  ex- 
tend to  every  material  allegation.  The  pros- 
ecutor, it  is  true,  is  not  confined  to  the 
time  laid  in  the  indictment,  but  may  prove 
the  offence  to  have  been  committed  at 
another  time :  and  the  time  and  place 
738  laid  *may  be  connected  with  each 
material  allegation  by  the  phrase  ad- 
tunc  et  ibidem,  or,  in  english,  then  and 
fhere.  But  it  being  necessary  to  lay  a  time 
and  place  connected  with  each  material  al- 
legation, the  question  is,  has  that  been 
done  in  this  case?  The  material  facts  are 
the  passing  the  counterfeit  note,  and  the 
knowledge  of  the  prisoner,  at  the  time  of 
passing,  that  it  was  counterfeit.  To  pro- 
duce the  conviction  of  the  prisoner,  it  was 
necessary  to  prove  both  these  tacts;  and 
this  involves  the  necessity  of  charging 
them  in  the  indictment.  They  are  then 
material  allegations,  without  the  averment 
of  which  the  indictment  would  be  insuffi- 
cient; and  if  necessary  to  be  averred,  they 
must  be  averred  with  time  and  place.  The 
words  of  the  indictment,  ^^that  John  Buck- 
land,  on  the  14th  day  of  September  1836,  at 
the  county  of  Monroe,  being  possessed  of  a 
certain  false,  forged  and  counterfeited  bank 
note,  purporting  Ac."  are  a  mere  recital 
of  the  fact  that  Buckland  had  a  counterfeit 
note  in  his  possession  on  the  given  day; 
and  though  it  is  afterwards  charged  that  he 
did  pass  to  Adair  the  said  note,  does  it 
therefore  follow,  or  is  it  true  either  in 
grammatical  or  legal  construction,  that  the 
passing  occurred    on  the   day  on   which  he 


is  said  to  have  been  possessed?  It  is  cer- 
tainly true  that  he  could  not  pass  without 
being  possessed,  but  he  may  have  been 
possessed  without  passing.  The  criminal 
fact  charged*  must  be  laid  to  have  been  com- 
mitted on  some  particular  day,  either  di- 
rectly, or  connected  with  a  day  previously 
laid,  by  the  terms  then  and  there.  Here,  no 
day  is  directly  laid  as  the  day  on  which  the 
criminal  fact  charged  is  alleged  to  have  been 
committed.  The  day  is  to  be  collected  by 
intendment  from  and  connexion  with  a  fact 
antecedently  laid.  This  antecedent  fact  is, 
that  at  a  particular  time  and  place,  he  was 
possessed  of  a  counterfeit  note.  The  crim- 
inal fact  subsequently  charged  is  not  intro- 
duced by  the  phrase  then  and  there;  and 
if    that  expression  is    not    necessary 

739  here  *to  connect   these   two   facts,  it 
seems   difficult  to   imagine   any  case 

in  which  the  use  of  it  would  be  necessary. 
He  was  possessed  on  the  14th  of  Septem- 
ber 1836,  and  did  pass:  when?  Whether 
then  and  there,  or  at  some   other   time  and 

?lace,  is  to  my  mind  altogether  uncertain, 
^aking  this  in  connexion  with  the  fact 
that  the  scienter  is  charged  at  the  time  of 
the  passing,  the  scienter  also  is  laid  with- 
out a  venue. 

It  may  be  said  that  the  fact  of  being  pos- 
sessed is  surplusage,  and  may  be  rejected. 
Mere  surplusage  should  in  all  cases  be  re- 
jected :  but  is  this  allegation  of  that  char- 
acter? It  may  not  be  necessary  to  allege 
the  possession  in  the  indictment,  but  the 
possession  itself  is  of  the  essence  of  the 
perpetration  of  the  crime.  No  one  can  pass, 
without  being  possessed ;  and  proof  of  the 
fact  of  passing  carries  along  with  it, 
necessarily,  proof  of  the  fact  of  possession. 
Possession,  then,  cannot  be  considered  as 
merely  immaterial ;  and  although  it  was  not 
necessarily  inserted  in  the  indictment,  yet 
being  there,  it  cannot  be  rejected  on  the 
ground  of  being  mere  surplus  matter.  But 
reject  it ;  and  then  the  indictment  reads, 
"that  John  Buckland,  on  the  14th  day  of 
September  1836,  at  the  county  of  Monroe, 
a  certain  false,  forged  and  counterfeited 
bank  note  feloniously  did  pass  to  William 
Adair  the  said  note."  Is  this  an, allegation 
that  he  passed,  on  the  14th  of  September 
1836?  In  that  view,  what  is  the  meaning  of 
this  last  phrase,  the  said  note?  Is  it  also 
to  be  rejected?  If  it  is,  the  indictment 
would  be  sufficient.  But  it  is  a  most  es- 
sential part  of  the  offence,  as  alleged,  and 
cannot,  as  it  seems  to  me,  be  disregarded ; 
and  if  it  be  regarded,  what  connects  it  with 
the  previous  allegation  of  time  and  place? 
In  my  humble  judgment,  there  is  nothing 
to  close  the  hiatus. 

This    general    reasoning    is  fortified   by 
the  only  direct  authority  which  I  have  been 
able  to  find,  which    is    Cotton's    Case,    re- 
ported in    Cro.  KHz.  and  relied  upon 

740  by   locd  *Hale    (2  P.  C.  168),  in    lay- 
ing down  the  rule    upon  this  subject. 

In  Cotton's  case,  the  indictment  charged 
that  ^'having  a  sword  in  his  hand,  he  gave 
a  blow."  This  indictment  was  held  bad. 
And  all  the  precedents  to  which  I  have  had 
access,  by  the  precision  and  particularity 
with  which  they  lay  the  principal  and  each 
material  fact,  as  regards  time  and  place, 
also  furnish  strong  corroborative  authority. 
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For  sometimes  the  forms  of  the  Jaw  are  of 
the  essence  of  the  law,  and  an  adherence 
to  them  is  essentially  necessary  to  a  due 
administration  of  justice;  and  however 
unwilling  I  may  l>e  that  a  convicted  felon 
should  escape  merited  punishment,  yet 
when  a  form  (to  call  it  so)  which  I  am  un- 
able to  separate  from  the  substance,  seems 
to  have  been  overlooked,  I  am  not  permitted 
to  hesitate ;  and  therefore  I  conclude  that 
the  indictment  is  uncertain  and  insu^cient, 
and  that  the  demurrer  should  have  been 
sustained. 

AL/L/KN,  J.,  concurred  in  the  opinion  of 
judge  Clopton. 

BROWN,  J.,  before  whom  the  cause  was 
tried  in  the  circuit  court,  declined  express- 
ing any  opinion  on  it  here,  though  he  con- 
sented to  sit  in  the  case,  as  it  was  necessary 
for  him  to  do  so  in  order  to  form  a  court. 

Judgment  affirmed. 


741  *DECEMBER  TERM  1837. 

JUDGES   PRESENT. 

Stnith^  Clopton, 

Daniel,  Baker^ 

Upshur,  Christian, 

Leigh  ^  Mason  ^ 

Brown,  Nicholas, 

Fry. 

Farmer  v.  Commonwealth. 
Hodnett  v.  Same. 

December,  1887. 

Oftmlnff-PuMIc   Place-Wbat    Conjtltiitat^-CMe  at 

Bar.— On  a  day  when  many  persons  are  assembled 
at  a  tavern  for  tbe  purpose  of  musterinir.  a  party 
enrage  in  raminff  in  a  barn,  200  yards  distant 
from  the  Cavern  house,  and  in  a  separate  enclos- 
ure, though  on  the  same  plantation,  the  barn  be- 
in^  60  or  70  yards  in  the  rear  of  another  barn 
In  which  spirits  are  sold  by  the  tavern  keeper  : 
Hkld,  the  first  mentioned  bam  is  a  public  place, 
within  the  meaning  of  the  act  to  prevent  unlaw- 
ful ffaminff. 

In  the  circuit  superiour  court  of  law  and 
chancery  for  Pittsylvania  county,  at  Octo- 
ber term  1836,  the  grand  jury  made  a 
presentment  against  James  A.  Farmer,  Mat- 
thew B.  Hodnett  and  Isham  GrifPee,  **for 
unlawful  playing  at  cards,  in  the  month  of 
May  1836,  at  John  F.  Beavers's  in  said 
county,  a  place  of  public  resort."  Farmer 
and  Hodnett  appeared  at  May  term  1837, 
and  severally  pleaded  not  guilty  to  the  pre- 
sentment. Each  of  them  was  found  guilty 
by  the  jury,  and  the  court  rendered  judg- 
ments against  them,  respectively, 
742  for  20  dollars  fine,  *and  the  costs  of 
prosecution.  After  the  verdicts  were 
rendered  respectively,  the  defendants  moved 
the  court  to  grant  them  new  trials,  on  the 
ground  that  the  evidence  did  not  warrant 
the  convictions;  which  motions  being  over- 
ruled,' they  respectively  excepted. 

From  the  bill  of  exceptions  in  Farmer's 
case,  it  appeared  that  the  facts  proved  at 
the  trial  were  as  follows. 

The  playing  took  place  in  a  bam  on  the 
plantation  of  John  F.  Beavers,  a  licensed 
ordinary  keeper,  the  tavern  house  being 
situated  on  the  same  plantation,  about 
200  yards  distant  from  the  barn.     On  the  day 


*See   monographic  noU  on   "Qaminff"  appended 
to  Neal  V.  Com.,  22  Gratt.  917. 


of  the  gaming,  many  people  were  assembled 
for  the  purpose  of  mustering ;  and  on  that 
day,  liquor  was  sold  by  said  Beavers  in  a 
barn  in  a  separate  enclosure  from  the  tavern 
house;  in  the  rear  of  which  last  mentioned 
barn,  at  a  distance  of  between  60  and  70 
yards  therefrom,  in  a  wheatfield,  was  situ- 
ated the  barn  in  which  the  gaming  was 
carried  on,  another  barn  intervening  be- 
tween the  one  in  which  spirits  were  sold 
and  that  in  which  the  gaming  was  carried 
on.  Only  two  persons  were  present,  be- 
sides the  four  who  were  playing.  It  was  not 
proved  that  the  barn  was  previously  resorted 
to  by  company,  for  the  purpose  of  gaming, 
or  for  any  other  purpose.  And  the  court 
certified  that  these  were  all  the  facts  proved 
in  the  case. 

The  facts  stated  in  the  bill  of  exceptions 
in  Hodnett's  case,  and  which  were  certified 
to  be  all  the  facts  proved,  were  identical 
with  those  in  Farmer's  case.  The  bill  of 
exceptions  was  in  nearly  the  same  words 
as  the  other,  varying  only  in  the  state- 
ment, that  **it  was  not  proved  that  the 
barn  was  in  the  habit  of  being  resorted  to 
for  the  purpose  of  gaming,  or  any  other 
purpose." 

And  now  Farmer  and  Hodnett  severally 
applied  by  petition  to  this  court,  for  writs, 
of  error  to  the  judgments.  The  case  of 
Commonwealth  v.  Sanders,  5  Leigh  751, 
was  cited  and  relied  upon  for  the  peti- 
tioners. 

PER  CURIAM— Write  of  error  denied. 
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*Walker  v.  Commonwealth. 

December.  1887. 


Larceay—Wliat  Constltate**— Case  at  Bar.— A  person 
employed  by  a  mercantile  firm  as  a  salesman  in 
their  store,  having  full  control  over  the  iroods  in 
the  store  room,  and  the  money  in  the  cash  drawer,, 
for  the  purposes  of  his  employment,  abstracu  a 
part  of  the  roods  and  money,  with  a  fraudulent 
intent  to  convert  the  same  to  his  own  use:  Held. 
he  is  ffuilty  of  larceny. 

Petition  for  writ  of  error  to  judgment  of 
circuit  superiour  court  of  law  and  chancery 
for  Pittsylvania  county. 

James  Walker,    the    petitioner,    was    in- 


•Larceny— What  Constitutes.— In  Richards  v.  Com.. 
ISOratt  805,  it  is  said:  "Larceny,  at  common  law. 
is  the  taklnir  and  carrying  away  of  the  personal 
ffoods  of  another,  airalnst  his  will  or  without  his 
consent,  and  with  a  felonious  intent  There  must 
be  a  takinir  or  severance  of  the  roods  from  the  pos- 
session of  the  owner  on  the  ground  that  larceny 
includes  a  trespass.  If  there  be  no  trespass  in.  tak- 
ing ffoods.  there  can  be  no  larceny  in  carrying-  them 
away.  2  Rnss.  95;  1  Hawk,  c  88,  S  2-  But  the  posses- 
sion of  the  owner  may  be  actnal  or  constructive. 
If  it  appear  that  although  there  is  a  delivery  by  the 
owner,  yet  the  leiral  possession  still  remains  excln- 
sively  in  him,  larceny  may  be  committed  exactly  as 
if  no  such  delivery  had  been  made.  Thus,  if  a  per- 
son to  whom  ffoods  are  delivered  has  the  bare 
charge,  cnstody  or  use  of  them,  and  the  leiral posses- 
sion remains  in  the  owner,  such  person  may  commit 
larceny  by  a  fraudulent  conversion  of  the  ffoods  to 
his  own  nse.  2  Rnss.  106:  1  Hale  506:  1  Hawk,  c  38, 
S  6:  Arch.  Grim.  PI.  edition  of  1846.  p.  192.  The  most 
familiar  application  of  the  rnle  is,  to  the  case  of* 
servants,  whose  possession  of  their  master's  roods- 
by  his  deli  very,  or  permission  is  the  possession  of 
the  master  himself:  2  Russ.  197;  2  East.  P.  C.  564,  682. 
683:  Walker  v.  Commonwealth,  8  Leigh  748:  and  to  the 
case  of  a  guest  at  an  inn.  who  may  be  irullty  of  lar- 
ceny In  taking  a  piece  of  plate  or  other  thing  set 
before  him  for  his  accommodation:  for  he  hath  not 
the  possession  delivered  to  him.  but  merely  the  use. 
2  Russ.  107;  Arch.  192, 1  Hale506:  1  Hawk,  c  88,  S  1.'*^ 

See  further,  monographic  note  on  "Larceny"  ap- 
pended to  Johnson  v.  Com.,  24  Gratt.  566. 
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dieted  in  the  said  circnit  court  at  May  term 
1837,  for  the  larceaj  of  divers  goods,  coin 
and  bank  notes,  the  property  of  the  mer- 
cantile firm  of  Jones,  Anderson  &  Com- 
pany ;  was  tried,  convicted,  and  sentenced 
to  two  years  imprisonment  in  the  peniten- 
tiary. After  the  verdict  was  rendered,  he 
moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence; 
and  the  court  having  overruled  the  motion, 
he  excepted.  The  bill  of  exceptions  state 
the  facts  proved  at  the  trial,  as  follows: 

The  prisoner  was  a  salesman  and  store- 
keeper of  the  mercantile  firm  mentioned  in 
the  indictment,  employed  by  them  for  that 
purpose,  and  lived  in  the  storehouse.  He 
had  free  access  to  the  goods  of  the  firm  for 
the  purpose  aforesaid ;  he  made  the  charged 
and  entries  in  the  daybook,  for  the  goods 
sold  by  him  on  credit,  and  when  he  sold 
goods  for  cash,  he  received  the  money  there- 
for. He  had  free  access  to  the  cash  drawer, 
which  was  in  the  store  room,  and  never 
kept  locked  from  him ;  and  he  deposited 
therein  moneys  received  by  him  for  the 
firm,  and  took  out  moneys  therefrom,  for 
the  use  of  the  firm,  in  making  change  or 
otherwise,  when  he  deemed  it  necessary. 
He  had  the  same  control  over  the  cash 
drawer,  for  the  purposes  of  the  firm,  as  over 
the  goods  of  said  firm.  The  goods  and 
money  mentioned  in  the  indictment  were 
found  in  the  private  trunk  of  the 
744  prisoner,  *in  the  store,  and  were  ab- 
stracted by  him  from  the  shelves  and 
drawer  of  the  store  room,  with  an  intention 
fraudulently  to  convert  them  to  his  own 
use,  and  without  the  knowledge  and  consent 
of  the  firm,  or  apy  member  thereof.  The 
prisoner  had  possession  of  the  goods  and 
cash  aforesaid,  for  the  purposes  aforesaid, 
when  none  of  the  firm  were  present;  but 
generally,  though  not  always,  some  one  of 
the  firm  was  in  and  about  the  store,  and  gave 
a  general  superintendence  of  the  affairs  of 
the  partnership.  The  bank  notes  and  goods 
mentioned  in  the  indictment  were  proved 
to  be  the  property  of  the  firm ;  the  notes 
were  also  proved  to  be  genuine,  and  the 
goods  to  be  of  the  value  stated  in  the  in- 
dictment. And  these  were  certified  to  be 
all  the  facts  proved  on  the  trial. 
PER  CURIAM— Writ  of  error  denied. 
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*Bennett  v.  Commonwealth. 

December,  1887. 


Marder— Sufficiency  of  Evidence.*— Case  in  >¥liicli  a 
conviction  of  murder  in  the  first  decree  was  held 
to  be  well  warranted  by  the  evidence. 

Same— New  Trial— After-Dlscovered  Evidence. -After 

a  verdict  of  ffuilty  on  an  indictment  for  murder, 
prisoner  makes  aOldavit  that  T.  C.  is  a  material 
witness  for  him  in  the  prosecution ;  that  he  was 
not  summoned  to  attend  the  trial,  because  pris- 
oner was  not  then  informed  that  he  knew  any- 
thing relating  to  the  affair;  and  that  prisoner 
considers  that  his  testimony  would  have  an  im- 
portant effect,  on  a  subsequent  trial  of  the  cause: 
and  on  this  affidavit,  prisoner  founds  a  motion  for 
a  new  trial,  which  the  court  overrules:  Held, 
the  new  trial  was  properly  refused. 
Criminal  Law— Custodian  of  Jury— Oath— Record. t— 
Ttie  sheriff  is  ex  officio  bound  to  keep  the  jury 


*nnrder— Sufficiency   of  Evidence.— See   citinsr   the 
principal  case.  Howell  v.  Com.,  26  Gratt.  9»5.  1007. 
tCrlmlnal  Law— Cuftodlan  of  Jury— Oath— Record.— 

The  sheriff  is  bound  rj*  officio  to  keep  the  jury  when 
adjourned  in  a  criminal  cause,  and  it  is  not  indis- 
l>ensably  necessary  that  he  be  sworn,  thouffh  it  is 
generally  done  out  of  abundant  precaution.    But. 


when  adjourned  in  a  criminal  cause,  and  it  is  not 
indispensably  necessary  that  he  should  be  sworn: 
but  if  it  were  necessary  to  swear  him.  it  would  be 
presumed  that  he  was  sworn,  in  a  case  where  the 
record  does  not  shew  the  contrary. 

Petition  for  writ  of  error  to  jtid^ment  of 
the  circuit  superiour  court  of  law  and 
chancery  for  Pittsylvania  county. 

The  petitioner,  William  Bennett,  was  in- 
dicted and  tried  in  the  circuit  court,  at  Oc- 
tober term  1837,  for  the  murder  of  Joel  H. 
£k:hol8.  The  jury  found  him  guilty  of 
murder  in  the  first  degree,  and  the  court 
sentenced  him  to  be  hanged. 

On  the  day  of  the  arraignment,  a  jury 
could  not  be  had;  six  jurors  only  were 
sworn.  On  the  next  day,  the  jury  was 
completed  and  the  evidence  heard  ^  on  the 
third  day,  the  cause  was  argued :  and  on 
the  fourth. day,  the  jury  rendered  their  ver- 
dict. The  record  states,  that  on  each  day 
the  jurors  were  committed  to  the  custody  of 
the  sheriff,  **who  is  directed  to  attend  and 
keep  them  together  in  one  of  the  jury 
rooms,  without  communication  with  any 
other  person,  and  to  cause  them  to  appear 
here  tomorrow."  But  in  no  instance  is  it 
stated,    that    the    sheriff  was  sworn  to  the 

performance  of  that  duty. 
746  *Af ter  the  verdict  was  rendered,  the 
prisoner  made  two  several  motions  for 
a  new  trial,  both  of  which  were  overruled ; 
and  in  each  case  a  bill  of  exceptions  was 
filed.  The  first  motion  was  founded  on  an 
affidavit  made  by  the  prisoner  before  a  jus- 
tice of  the  peace,  on  the  26th  of  October 
(the  day  the  verdict  was  rendered)  that 
Thomas  Cook  was  a  material  witness  for 
him  in  the  pending  prosecution ;  that  he 
was  not  summoned  to  attend  the  trial,  be- 
cause the  prisoner  was  not  informed,  at  the 
time,  that  the  said  Cook  knew  anything 
relating  to  the  affair ;  and  that  the  prisoner 
considered  that  Cook*s  testimony  would  have 
an  important  effect,  on  a  subsequent  trial 
of  the  cause. 

The  other  motion  for  a  new  trial  was 
made  on  the  ground  that  the  verdict  was 
not  warranted  by  the  evidence.  The  follow- 
infiT  were  certified  as  the  facts  proved  in 
the  cause. 

Ten  or  fifteen  days  before  the  10th  day  of 
August  1837,  the  prisoner,  together  with 
Churchill  Dalton  and  others,  was  passing 
along  the  lane  of  one  George,  near  his 
house,  in  the  night,  when  the  said  George, 
standing  within  ten  yards  of  the  prisoner 
and  said  Dalton,  shot  off  a  gun  in  the  di- 
rection of  the  prisoner  and  Dalton  ;  where- 
upon the  prisoner  exclaimed,  **If  you  have 
not  shot,  do  not  shoot :  it  is  William  Ben- 
nett going  to  mill."  George  replied,  he  did 
not  care  who  it  was,  he  meant  to  shoot 
Churchill  Dalton  whenever  he  went  that 
road;  and  called  for  another  gun,  which  he 
fired  in  the  direction  of  the  company.  In 
consequence  of  this  transaction,  Churchill 
Dalton  obtained  a  peace  warrant  against 
George,  returnable  at  Berger's  store  on  the 


if  it  were  necessary  to  swear  him,  the  court  would 
be  bound  to  presume  that  the  sheriff  was  in  fact 
sworn  when  the  record  does  not  show  to  the  con- 
trary. To  this  effect  the  principal  case  was  cited  in 
Trim  v.  Com..  18  Gratt  986:  Barnes*  Case.  98  Va.  H04. 
23  S.  E.  Rep.  784:  Reed's  Case,  98  Va.  831,  88  S.  E.  Uep. 
399. 

See  further,  monoirraphic  note  on  "Juries"  ap- 
pended to  Chahoon  v.  Com..  20  QratU  788. 
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10th  day  of  August  1837,  in  which  Bennett 
the  prisoner  was  a  witness  for  the  common- 
wealth. On  the  morning  of  the  10th  day  of 
August  aforesaid,  the  prisoner  applied  to 
William  Dalton  for  permission  to  grind  his 
scissors,  which  was  granted;  and  the  pris- 
oner accordingly  ground  a  coarse  country- 
made  knife,  with  a  blade  five  and  one 
747  *eighth  inches  in  length,  about  an 
inch  wide  in  the  blade,  tapering  to- 
wards the  point,  and  appearing  to  have  been 
recently  made,  having  a  coarse  wooden 
handle ;  which  knife  the  prisoner  called  his 
scissors,  in  the  presence  of  Churchill  Dal- 
ton, who  turned  the  grindstone  for  him. 
The  prisoner  reached  Berger*s  store  about 
ten  o'clock  on  the  10th  day  of  August  afore- 
said. The  prisoner  was  fond  of  drink,  and 
commenced  drinking  shortly  after  getting 
to  the  store,  and  drank  frequently  in  the 
course  of  the  day.  Late  in  the  evening  of 
the  last  mentioned  day,  the  prisoner  was  in 
the  yard  of  Berger's  store,  near  the  store, 
talking  in  a  loud  voice,  occasionally  men- 
tioning the  name  of  George;  who,  standing 
near«  observed,  those  words  were  intended 
for  him,  but  he  should  take  no  notice  of 
them. 

At  this  time  the  deceased,  Joel  H. 
Kchols,  rode  into  the  yard  of  the  store, 
alighted  from  his  horse,  which  he  suffered 
to  go  loose,  and  said  in  a  familar  manner 
to  the  prisoner  (who  had  once  been  his 
father's  miller)  **What  are  you  making  all 
that  noise  for?  hush  it. "  The  prisoner  then 
said,  "I  suppose  you  have  been  killing  Billy 
Graves's  negroes."  (The  deceased  had 
been  attending  the  negroes  of  the  said 
Graves,  as  a  physician.)  Deceased  said, 
J*I  suppose  so;"  and  turned  from  the  pris- 
oner, and  walked  into  the  store  room. 
After  the  deceased  left  the  prisoner  and 
the  witness,  prisoner  observed  to  witness, 
that  old  mr.  Schols,  the  father  of  deceased, 
was  a  fine  old  man.  but  deceased  was  **a 
poor,  drunken,  trifling  fellow,  anyhow;" 
which  words  were  unheard  by  deceased. 
At  the  time  when  the  prisoner  said  to  de- 
ceased that  he  had  been  killing  Graves's 
negro«is,  neither,  in  the  opinion  of  the  wit- 
ness, was  angry  with  the  other.  Soon  after 
.  the  prisoner  had  made  the  observation  to 
the  witness,  that  the  deceased  was  **a  poor, 
drunken,  trifling  fellow,  anyhow,"  witness 
went  into  the  store  room  where  the  de- 
ceased was.  Immediately  thereafter 
the  prisoner  followed,  and  the  first 
748  *conversation  the  witness  heard 
(though  he  was  not  positive  that  he 
heard  the  commencement  of  it)  between  the 
prisoner  and  the  deceased,  —the  deceased 
then  leaning  against  a  flour  barrel,  and  the 
prisoner  standing  before  him,— was  the 
prisoner's  saying  to  the  deceased,  *'You 
are  not  fit  to  be  a  doctor,  you  shouldn't 
come  to  my  bulldog;"  to  which  deceased 
replied,  '*!  don't  know  that  you  have  got 
a  bulldog:  boys,  has  he  a  bulldog?"— and 
laughed.  Deceased  then  said  he  would  tell 
a  joke  on  the  prisoner,  and  told  the  follow- 
ing; that  some  years  before,  when  the  pris- 
oner lived  as  a  miller  with  the  father  of 
deceased,"  the  father  of  deceased  rode  from 
home  on  a  work  horse,  leaving  his  riding 
mare;  that  the  prisoner  mounted  the  riding 
mare,  and  was  riding    towards    the    court- 
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house,  when  deceased  met  him,  caused  him 
to  dismount,  and  led  the  mare  back  home, 
leaving  the  prisoner  on  foot.  Deceased  and 
the  bystanders  laughed  heartily  at  this 
joke ;  whereupon  the  prisoner  became  very 
angry,  threw  open  his  waistcoat,  and  told 
deceased  to  strike  him.  Deceased  said  he 
would  not  dirty  his  hands  with  such  a  fel- 
low. The  prisoner  then  put  his  right  hand 
into  his  pantaloons  pocket,  saying,  ^^Lay 
the  weight  of  your  hand  upon  me,  and  I 
will  cut  your  god-damned  throat.-'  The 
deceased  replied,  *'Cut  away;  I  am  not 
afraid  of  your  cutting."  After  which  the 
prisoner  asked  deceased,  if  he  or  his  father 
knew  anything  dishonest  of  him ;  to  which 
deceased  replied,  *'No;  but  damn  you.  you 
would  eat  too  much:"  and  deceased  laughed 
heartily.  Then  the  owner  of  the  store, 
fearing  the  deceased  might  grow  angry, 
beckoned  him  out  of  the  store  room  into  the 
counting  room;  whither  he  immediately 
went.  As  soon  as  deceased  left  the  store 
room,  in  which  the  prisoner  remained,  pris- 
oner entered  into  a  jocular  conversation 
with  the  witness  Linthicum,  who  was  sit- 
ting upon  the  counter,  crosslegged.  This 
witness  told  prisoner  to  get  on  his  (wit- 
ness's) foot,  and  let  him  ride  him; 
749  when  prisoner  observed  *to  some  one 
present^  **Do  you  hear  that?  he 
treats  me  as  if  I  were  a  boy:"  upon  which 
prisoner  raised  the  lower  part  of  his  waist- 
coat, and  shewed  to  Linthicum  a  knife  in 
the  inside  of  the  waistband  of  his  panta- 
loons, being  somewhat  concealed  by  the 
folds  of  his  shirt,  saying  at  the  same  time, 
**Do  you  see  that?"  Linthicum  then 
jumped  off  the  counter,  and  taking  him  by 
the  seat  of  his  pantaloons,  raised  him 
off  the  floor,  let  him  go,  and  jumped  out  of 
the  door.  A  very  short  time  alter  this  (not 
more  than  ten  minutes  after)  the  prisoner 
went  into  the  counting  room,  walked  up  to 
the  deceased,  who  was  leaning  with  his 
right  side  against  the  facing  of  the  outer 
door  of  the  counting  room,  in  conversation 
with  the  witness  M'Clanahan,  who  was 
leaning  against  the  opposite  facing  of  the 
same  door,  and  said  to  deceased  several 
times,  in  a  loud  voice,  **Lay  the  weight  of 
your  hand  upon  me,  and  I  will  kill  you." 
The  deceased,  turning  his  face  towards  the 
prisoner,  raised  his  left  hand  (which  was 
open)  and  said  to  the  prisoner  in  a  mild 
tone,  **I  hope  not,  uncle  Billy" — or,  **Uncle 
Billy,  I  do  not  wish  to  fight  you;"  the 
right  hand  of  the  deceased  hanging  down 
by  this  side,  in  which  he  held  his  riding 
whip  and  glove,  the  butt  end  of  the  whip 
being  a  little  extended  behind  his  right 
hand.  At  the  moment  of  uttering  which 
words,  accompanied  with  the  elevation  of 
the  hand  as  aforesaid,  the  prisoner  gave  the 
deceased  one  mortal  stab  on  the  right  side 
of  the  belly,  near  the  navel,  reaching  into 
the  stomach,  with  the  country-made  knife 
before  described;  and  was  in  the  act  of  re- 
peating the  blow,  when  his  arm  was  ar- 
rested by  the  witness  Crider,  and  the  knife 
taken  out  of  his  hand  by  the  witness 
M'Clanahan,  the  prisoner  readily  yielding 
it  up.  The  deceased  immediately  sunk  to 
the  floor,  upon  the  infliction  of  the  stab ; 
dying  of  the  wound  the  next  morning.  The 
prisoner  thereupon  left  the  counting  room. 


1058 


8  LEIGH 


Bennett  v.  Commonweai«th. 


750-753 


and    called    for    Berger   and  doctor  Saun- 
ders, who  lived    at    the    place;    saying,  if 

doctor      Saunders     would    dress    the 
750      *wound,    he    would  pay  the    fee.     It 

was  proved  that  about  an  hour  before 
the  stab  was  given,  the  prisoner  shewed  to 
one  of  the  witnesses  the  knife  with  which 
he  afterwards  stabbed  the  deceased,  then 
fastened  to  the  inside  of  the  waistband  of 
his  pantaloons;  and  putting  his  hand  upon 
it,  said,  "This  is  the  seat  of  life."  It  was 
also  proved  that  the  prisoner  had  about  his 
person  a  pocket  knife,  with  a  blade  about 
two  and  a  half  or  three  inches  long,  on  the 
day  the  deceased  was  stabbed,  which  was 
taken  from  him  when  he  was  arrested  a 
few  hours  afterwards.  It  was  also  proved 
that  the  prisoner  (who  appeared  to  be  be- 
tween fifty  and  sixty  years  of  age)  was 
easily  excited  by  the  use  of  ardent  spirits ; 
and  that,  though  peaceable,  inoffensive  and 
well  behaved  when  sober,  he  was  invaria- 
bly turbulent  and  quarrelsome  when  under 
the  influence  of  liquor.  But  though  he  had 
been  frequently  drinking  in  the  course  of 
the  day,  it  was  proved  that  lie  was  not 
drunk  at  the  time  when  the  deceased  was 
stabbed,  and  that  he  knew  what  he  was 
about.  The  prisoner  was  arrested  three  or 
four  hours  after  the  stab  was  given,  about 
four  or  five  miles  from  Berger*s  store,  on 
the  road,  coming  \n  the  direction  of  the 
store,  and  was  sober.  When  on  his  way  to 
jail  under  arrest,  he  said  to  the  witness 
M'Clanahan,  that  doctor  Echols  was  a 
poor,  drunken  puppy,  pretty  much  like  him- 
self ;  which  words  were  spoken  after  he  had 
taken  several  drams  on  the  road ;  and  there 
was  no  evidence  that  he  said  anything 
about  this  matter  when  on  the  road,  till  he 
had  been  drinking  as  aforesaid.  The  whole 
quantity  of  spirits  the  company  had  with 
them,  was  something  more  than  a  pint, 
and  waft  used  in  common  out  of  a  bottle  by 
the  prisoner  and  his  guard,  four  in  num- 
ber. It  was  proved  that  the  deceased,  at 
the  time  he  arrived  at  the  store  aforesaid, 
had  the  appearance  of  having  partaken  of 
ardent  spirits.  Some  persons  in  the  store, 
on  the  day  the  deceased  was  stabbed, 
751  had  been  plaguing  the  prisoner;  *one 
by  punching  him  in  the  back  with 
a  yardstick,  and  another  by  offering  him  an 
old  coat,  and  saying  that  he  had  stolen  it; 
and  again  by  repeating  the  words  used  by 
the  prisoner  in  George's  lane,  *'If  you  have 
not  shot,  do  not  shoot:  it  is  Billy  Bennett 
going  to  mill;*'  and  there  was  no  evidence 
that  he  became  angry  with  those  who  thus 
plagued  him.  It  was  also  *proved  that 
Echols  had  been  at  the  store  about  half  an 
hour  before  he  received  the  stab.  There 
was  no  proo^  that  either  the  prisoner  or  the 
deceased  expected  to  meet  the  other  at 
Berger's;  on  the  contrary,  the  meeting 
appeared  to  be  altogether  accidental.  There 
was  no  proof  of  any  quarrel  between  the 
prisoner  and  the  deceased,  before  the  day  of 
the  stabbing. 

The  cause  was  argued  here  by  G rattan 
for  the  petitioner,  and  the  attorney  general 
for  the  commonwealth,  on  the  following 
questions  presented  by  the  record:  1. 
Whether  there  was  not  error  in  the  omission 
to  swear  the  sheriff  for  the  faithful  keeping 
of    the  jury;  or,    if  he  were  in  fact  sworn. 


in  the  omission  of  the  record  to  state  the 
fact?  2.  Whether  a  new  trial  should  not 
have  been  granted,  on  the  ground  of  the 
new  testimon3'  for  the  prisoner,  discovered 
after  the  trial?  3.  Whether  the  facts  prove 
before  the  jury  justified  them  in  finding  the 
prisoner  guilty  of  murder  in  the  first  de- 
gree? 

SMITH,  J.,  delivered  the  opinion  of  the 
court. — The  court  are  unanimously  of  opin- 
ion that  there  was  no  error  in  the  opinion 
of  the  circuit  court  overruling  the  motion 
for  a  new  trial,  either  on  the  ground  of  the 
verdict  being  contrary  to  evidence,  or  the 
discovery  of  new  evidence.  But  there  is 
some  difference  of  opinion  as  to  the  objec- 
tion, that  it  is  not  expressly  stated  in  the 
record,  that  an  oath  was  administered  to 
the  sheriff  when  the  jury  was  conimitted  to 
his  custody  until  the  meeting  of  the  court 
the  next  day.     But  a   majority  of  the 

752  court  are  of  opinion  ♦that    the  sheriff 
is    bound    ex  ofiicio  to  keep  the  jury, 

and  it  is  not  indispensably  necessary  that 
he  should  be  sworn,  though  it  is  generally 
done  out  of  abundant  caution.  But,  if  it 
were  admitted  to  be  necessary,  in  this  case 
we  would  be  bound  to  presume  that  in  fact 
the  sheriff  was  sworn,  as  the  record  does 
not  shew  the  contrary.  We  find  that  in 
Kennedy's  Case,  2  Va.  Cas.  510,  and  in 
Mendum's  Case,  6  Rand.  704,  the  records 
are  precisely  like  this,  as  to  the  commit- 
ment of  the  jury  to  the  sheriff;  and  this  ob- 
jection was  not  made. 

BROWN,  CLOPTON  and  CHRISTIAN, 
J.,  dissenting  from  the  majority  of  the 
court  on  the  point  last  adverted  to,  united 
in  delivering  the  following  opinion. 

The  accused  was  indicted  at  the  last  term 
of  the  superiour  court  for  the  county  of 
Pittsylvania,  for  the  murder  of  Joel  H. 
Echols.  He  was  found  guilty  by  the  jury, 
and  subsequently  moved  the  court  to  set 
aside  the  verdict  and  to  grant  him  a  new 
trial.  The  court  refused  the  new  trial. 
An  exception  was  taken  to  the  opinion  of 
the  court,  and  at  the  instance  of  the  ac- 
cused the  judge  certified  the  evidence. 

The  accused  has  applied  to  this  court  for 
a  writ  of  error.  In  his  petition,  he  states 
two  grounds  for  it ;  first,  that  the  verdict 
is  not  warranted  by  the  law  and  the  evi- 
dence ;  secondly,  the  discovery  of  material 
evidence  since  the  trial.  Upon  both  these 
grounds  we  agree  in  opinion  with  the  ma- 
jority of  the  court,  and  therefore  deem  it 
unnecessary  to  say  anything  in  addition  to 
what  has  been  already  stated  in  the  opin- 
ion of  the  court. 

But  the  counsel  for  the  accused,  in  the 
argument  here,  has  raised  another  question ; 
to  wit,  whether  it  is  necessary,  in  a  crim- 
inal trial,  where  the  jury  is  adjourned,  that 
the  officer  in  whose  custody  the  jury  in 
placed  should  be  sworn ;  and  whether,  if  it 
be  necessary,  the  record  of  the  case 
should  shew  the  fact?    On  this  latter 

753  *question,  we  (with  great   deference) 
differ  from  the  majority  of  the  court. 

We  are  of  opinion  that  the  officer  should  be 
sworn,  and  that  the  record  should  shew  the 
fact.  We  think,  upon  a  reference  to  the 
english  authorities,  it  will  be  found  to  have 
been  always  the  practice  in  England.  See 
1  Chitty's    Crim.    Law,    p.   628,  629.     The 
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author  says,  when  the  jury  has  been  ad- 
journed, the  bailiffs  are  sworn  "well  and 
truly  to  keep  the  jury,  and  neither  to  speak 
to  them  themselves,  nor  suffer  any  other 
person  to  speak  to  them,  touchinfi:  any  mat- 
ter relative  to  this  trial:**  and  he  refers 
to  6  T.  R.  530,  531.  The  case  referred  to 
is  the  case  of  The  King  v.  Stone.  In  that 
case  the  jury  was  adjourned;  and  in  the 
report  of  the  case  is  a  copy  of  the  entry  of 
adjournment,  directed  by  lord  Kenyon, 
chief  justice.  That  portion  of  it  which 
affects  this  questions  is  in  these  words: 
**The  jury  impaneled  and  sworn  to  try  the 
said  issue  have  leave  to  withdraw  from 
the  bar  of  this  court,  being  well  and  truly 
kept  by  six  bailiffs,  sworn  not  to  permit 
any  person  to  speak  to  them  touching  any 
matter  relative  to  the  trial  of  this  issue.'* 
The  same  doctrine  is  to  be  found  in  Haw- 
kins, Hale  and  BuUer;  and  no  authority 
has  been  found  of  any  precedent  or  dictum 
to  the  contrary.  These  authorities  cer- 
tainly go  to  shew  that  such  has  been  the 
practice  in  England :  and  such  being  the  uni- 
form practice,  we  presume  it  is  the  common 
law.  Here  the  practice,  we  understand, 
has  generally,  though  not  universally,  been 
the  same.  We  think  that  the  practice  is 
founded  in  sound  reason,  and  should  not  be 
departed  from ;  that  the  record  should  shew 
this  fact,  precisely  as  it  shews  the  swear- 
ing of  the  jury;  and  that  not  to  shew  it, 
is  error.  We  do  not  think  it  the  ez  officio 
duty  of  the  sheriff  to  attend  an  adjourned 
jury  in  a  criminal  case.  In  looking  to  the 
duties  of  the  sheriff,  we  have  not  been  able 
anywhere  to  find  such  stated  to  be  the  law. 
We  presume  the  sheriff  here,  ex  officio,  has 
no  greater  powers  or  rights  than  the 
754  ^sheriff  in  England;  and  there,  we 
think  we  have  shewn,  such  was  not 
the  ex  officio  duty  of  the  sheriff.  The  office 
of  bailiff  in  England  answers  almost  pre- 
cisely to  that  of  deputy  sheriff  here.  The 
bailiffs  took  the  same  oath  which  the  sher- 
iff took;  and  though  thus  sworn,  the  courts 
in  England,  as  already  stated,  uniformly 
swore  them  when  an  adjourned  jury  was 
committed  to  their  charge.  And  this  easy 
and  reasonable  protection  seems  to  us  nec- 
essary to  the  fnterests  of  the  commonwealth 
and  of  the  accused. 

We  think  it  may  be  safely  affirmed  that 
any  practice,  especially  one  salutary  and 
wise,  well  calculated  to  protect  and  insure 
the  rights  and  interests  of  the  common- 
wealth and  the  accused,  in  criminal  trials, 
which  has  been  uniformly  pursued  for  a 
long  series  of  years,  ought  to  be  regarded 
as  furnishing  the  law;  and  that  to  depart 
fom  such  practice  would  be  to  depart  from 
the  law. 

Writ  of  error  denied. 
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CrimiiMl  Law— Aiding  Slave  to  Bscape— indictment- 
Sufficiency.— Indictment  on  tbe  statute  of  January 
27, 1829,  Supp.  to  Rev.  Code.  ch.  184.  J  I,  charirin?  that 
defendant  did  aid,  abet  and  assist  a  ceitain  neffro 
man  slave,  viz.  the  slave  of  a  certain  G.  E.  D.  to 
escape  from  his  owner.— without  specifying  In 
what  manner  tbe  slave  was  aided  to  escape,  and 
without  naming  the  slave,— held  sufficient. 


Same— Same— Verdict  PIxtnff  Punishment*- On  such 
Indictment,  the  Jury  find  defendant  ffullty.  ascer- 
tain the  term  of  his  imprisonment,  and  assess  the 
fine:  and  the  court  renders  Juairment  according 
to  the  verdict:  Held,  there  is  no  error  In  such 
proceeding. 

Petition  for  writ  of  error  to  judgment  of 
the  circuit  superiour  court  of  law  and  chan- 
cery for  Hampshire  county,  upon  an  indict- 
ment against  the  petitioner,  for  aiding 
slaves  to  escape  from  the  possession  of  their 
owners.  The  prosecution  was  founded  on 
the  statute  passed  January  27,  1829 ;  Snpp. 
to  Rev.  Code,  ch.  184,  J  1,  p.  243. 

The  first  count  of  the  indictment  charged 
that  Samuel  House,  on  the  first  day  of  ^p- 
tember  1836,  at  the  county  of  Hampshire, 
did  unlawfully  and  wilfully  aid,  abet  and 
assist  a  certain  negro  man  slave,  viz.  the 
slave  of  a  certain  George  K.  Deneale,  to 
escape  from  the  possession  of  said  Deneale, 
the  owner  of  said  slave,  ^ith  intent  in  so 
doing  to  deprive  the  said  Deneale  of  the  use 
and  benefit  of  the  said  slave,  and  that  the 
said  slave,  then  and  there,  by  such  aiding, 
abetting  and  assisting  of'  said  Samuel 
House,  did  escape  from  the  possession  of 
said  Deneale,  whereby  the  said  Deneale  lost 
the  said  slave,  to  the  g^eat  injury  of  the 
said  Deneale,  contrary  to  the  form  of  the 
statute  Ac. 

The  second  count  charged  that  the  said 
Samuel  House  *  'did  unlawfully  and  wilfully 
aid,  abet  and  assist  another  negro  man  slave, 
the  owner  of  which  last  mentioned  slave  is 
unknown  to  the  jurors,  to  escape  from 
756  *the  possession  of  his  said  owner.** 
In  other  respects,  this  count  was  like 
the  first. 

The  defendant  demurred  generally  to  the 
indictment ;  and  the  court  having  overruled 
the  demurrer,  he  thereupon  pleaded  not 
guilty.  The  jury  found  him  guilty  on  the 
first  count,  ascertained  the  term  of  his  im- 
prisonment to  be  six  months,  and  assessed 
his  fine  to  200  dollars;  and  they  found  him 
not  guilty  on  the  second  count.  Whereupon 
he  moved  the  court  to  arrest  the  judgment, 
on  the  ground  that  there  was  not  sufficient 
certainty  in  the  charge  laid  in  the  indict- 
ment, and  on  the  ground  that  the  slave 
therein  mentioned  was  not  described  by 
name.  The  court  overruled  the  motion  in 
arrest,  and  pronounced  judgment  that  the 
defendant  be  imprisoned  in  the  jail  of 
Hampshire  county  for  the  term  ascertained 
by  the  jury,  and  pay  the  fine  assessed  by 
them,  and  also  the  costs  of  the  prosecution ; 
and  that  he  remain  in  custody  until  the 
fine  and  costs  be  paid. 

In  this  court  it  was  contended  for  the 
petitioner,  that  the  indictment  does  not 
specify  the  offence  with  reasonable  partic- 
ularity; 1.  because  it  does  not  allege  in 
what  manner  the  defendant  aided,  abetted 
or  assisted  the  slave  to  escape ;  2.  because 
it  does  not  describe  the  slave  by  name. 
It  was  also  said  to  be  erroneous  for  the 
jury  to  ascertain  the  term  of  imprisonment, 
as  that  is  the  province  of  the  court  at  com- 
mon law,  and  the  statute  has  prescribed 
no  other  rule. 

C.  Robinson,  for  petitioner;  the  attorney 
general,  for  the  commonwealth. 

PER  CURIAM— Writ  of  error  denied. 


*Crlminal    Law— Verdict    PIxloff  Pantohineat— The 

principal  case  was  cited  with  approral  In  Harvey  v. 
Com.,  28  Oratt  948. 
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^Commonwealth  v.  Price. 

December.  1887. 

■Oftinlng*— Indictment  Against  Tavern  Keeper —Persons 
Play  inff— Allegata  et  Probata.— An  iDdictuient 
affalnst  a  tavern  keeper,  for  safferinr  the  rame  of 
loo  to  be  played  In  his  tavern  by  certain  persons 
named,  will  be  supported  by  proof  of  his  bavins 
suffered  tbat  ffame  to  be  played  tbereln,  thoacrb 
by  otber  persons  tban  those  named  in  the  indict- 
ment. . 

Same— Same— License  Not  Necessary  to  Conviction.— 
If  a  party  indicted  for  Kufferinir  an  unlawful  irame 
to  be  played  in  his  tavern,  was  keeper  of  the  tavern 
at  the  time  of  such  playing,  his  having  a  license  at 
the  time  is  not  necessary  to  his  conviction. 

Same— Same- Judyment—lCevocatlon  of  Ucense.— On 
conviction  of  a  tavern  keeper  upon  an  indictment 
for  permiitinir  unlawful  graminfir  in  his  tavern, 
judgment  cannot  be  rendered  for  revocation  of 
defendant's  license,  acquired  since  the  commission 
of  the  offence. 

Case  adjourned  from  the  circuit  superiour 
court  of  law  and  chancery  for  Botetourt 
county. 

Price  was  indicted  in  the  circuit  court  at 
September  term  1834,  for  that  he,  being^  a 
tavern  keeper,  did,  on  the  Ist  day  of  Feb- 
ruary 1834,  permit  T.  G.  Godwin,  W.  A.  ^ 
M'Dowell,  W.  I^ittle,  and  divers  other  per- 
sons to  the  jurors  unknown,  to  play  at  an 
unlawful  game  with  cards,  called  loo,  in 
the  tavern  of  said  defendant,  and  that  he, 
well  knowing  they  were  playing  at  said 
game,  did  not  endeavour  to  hinder  them, 
but  did  on  the  contrary  permit  and  encour- 
age them,  contrary  to  the  form  of  the  stat- 
ute. 

At  the  trial  on  the  plea  of  not  guilty,  the 
commonwealth  proved  by  T.  G.  Godwin, 
in  the  indictment  named,  that  the  defend- 
ant, between  the  periods  of  December  1833 
and  April  1834,  played  at  a  game  of  cards 
called  loo,  with  said  witness  and  some  other 
persons  not  recollected,  in  a  room  of  a  tav- 
ern house  in  the  town  of  Fincastle,  which 
room  was  then  occupied  by  said  witness  as 
a  chamber,  and  which  tavern  was  then  oc- 
cupied and  kept  as  a  house  of  public 
758  entertainment  by  the  *defendant: 
but  the  said  witness  further  proved 
that  W.  A.  M'DoweU  and  W.  Little,  in  the 


*See  monoirraphic  note  on  "Oaminr**  appended  to 
Neal  V.  Com..  22  Gratt  917.  and  monographic  note 
on  "Indictments.  Informations  and  Presentments'* 
appended  to  Boyle  v.  Com.,  i4Qratt  674. 


indictment  mentioned,  were  not  engaged  in 
said  playing,  and  were  never  known  by  him 
to  play  at  the  game  of  loo  at  said  tavern, 
but  that  they  had  played  at  other  games  at 
said  tavern,  with  the  knowledge  of  the  de- 
fendant. I  was  also  proved  that  said  tavern 
was  at  the  time  of  said  playing,  and  con- 
tinued to  be  at  the  time  of  the  trial,  the 
property  of  J.  Rudisill,  and  was  rented  to 
the  defendant  by  him,  previous  to  the  said 
playing,  for  the  term  of  one  year,  begin- 
ning in  December  1833;  that  the  said  Rudi- 
sill, at  the  time  of  the  said  renting,  had  a 
license  for  keeping  the  said  tavern,  which 
expired  on  the  first  of  May  next  following, 
which  license  was  never  transferred  to 
the  defendant,  nor  was  the  defendant 
licensed  as  keeper  of  the  said  tavern  at 
the  time  of  said  playing,  though  he 
was  the  keeper  of  the  said  tavern  un- 
der a  regular  license  at  the  time  of 
the  trial.  Whereupon  the  court,  on  the 
motion  of  the  attorney  for  the  common- 
wealth, instructed  the  jury,  that  if  the  evi- 
dence proved  the  defendant  to  have  suffered 
the  game  of  loo  to  be  played  in  his  tavern, 
though  by  other  persons  than  those  named  in 
the  indictment,  it  was  sufficient  to  sustain 
the  indictment ;  and  that  if  the  defendant 
was  keeper  of  the  tavern  at  the  time  of  such 
playing,  his  having  a  license  at  the  time 
was  not  necessary  to  his  conviction.  The 
jury  found  the  defendant  guilty ;  and  the 
court  being  about  to  render  judgment 
against  him,  he  moved  the  court  for  a  new 
trial,  on  the  ground  of  misdirection. 
Whereupon  the  court,  with  consent  of  the 
defendant,  adjourned  to  this  court  the  fol- 
lowing questions:  1.  Was  the  court  correct 
in  the  aforesaid  instructions  to  the  jury? 
2.  Can  judgment  be  rendered  for  revoca- 
tion of  the   defendant's    license,    acquired 

since  the  offence  was  committed? 
759         *The  general  court  responded  to  the 

questions  adjourned,  as  follows: 
**This  court  is  of  opinion  and  doth  decide, 
1.  That  there  is  no  error  in  the  instructions 
given  to  the  jury  by  the  circuit  court.  2. 
That  judgment  cannot  be  rendered  for  revo- 
cation of  the  defendant's  license,  acquired 
since  the  commission  of  the  offence." 
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ABATEMENT. 
Pleas    in    abatement,    offered    in    prosecutions 
for  misdemeanour.  onsTbt  to  be  verified  by  oatb  or 
affirmation. 

Commonwealth  v.  Sayers,  722 

ACCEPTOR. 
Under  the  sutute  of  Virgrlnia.  I  Rev.  Code,  ch.  126. 
S  4,  an  action  of  debt  will  lie  for  the  payee  against 
the  acceptor  of  an  order. 

Hollingsworth  v.  Milton,  80 

ACCOUNT. 
Riffht  of  judgment  creditor  to  account  of  fund 
conveyed  by  debtor  in  trust  to  secure  other  cred 
Itors.    See  Mor teases  and  trusts  No.  18,  and 

Skipwith's  ex'or  v.  Cunningham  &c.,  272 

ACQUIESCENCE. 
Effect  in  settling  construction  of  will. 
In  I81«,  on  the  death  of  a  legatee  for  life,  the  par- 
ties supposed  to  be  entitled  as  legatees  in  remainder 
make  a  division  of  the  property,  in  accordance  with 
what  they  apprehended  to  be  their  respective  rights 
under  the  will :  in  1828.  on  the  death  of  another 
lesratee  for  life,  the  same  parties  make  another 
division,  according  to  the  same  construction  of  the 
will  which  had  been  adopted  on  the  former  division: 
in  1827.  two  of  the  parties  file  a  bill  in  chancery 
affainst  the  others,  insisting  that  the  will  has  been 
misconstrued  to  their  prejudice,  and  asking  that 
the  property,  of  which  division  was  made  in  182«, 
may  be  redlvided  according  to  the  true  meaning  of 
the  testator  :  Hbld,  the  proper  interpretation  of  the 
will  beiuff  difficult  and  uncertain,  that  construction 
which  was  placed  on  it  by  the  division  in  1820,  and 
acquiesced  in  by  the  parties  concerned,  shall  be 
adhered  to. 

Wriffhts  V.  Oldham  and  others,  906 

ACTION. 

1.  For  not  performing  award.  See  Arbitration 
and  award  No.  2.  3,  4,  5,  6. 7,  and 

Doolittle  V.  Malcom.  606 

2.  Under  the  statute  of  Virginia.  1  Rev.  Code.  ch. 
126,  i  4,  an  action  of  debt  will  lie  for  the  payee 
afirainst  the  acceptor  of  an  order. 

Holliuffsworth  v.  Milton,  60 

3.  A  statute  ^ives  a  penalty,  to  be  recovered  by 
bill,  plaint  or  information  :  Held,  the  penalty  may 
be  recovered  by  action  of  debt. 

Sims  V.  Alderson,  479 

4.  Debt  on  judgment  of  the  district  of  Columbia. 
See  Debt  No.  4.  and 

Draper's  ex'ors  v.  Gorman.  628 

5.  In  what  case  debt  lies  not.    See  Debt  No.  8,  and 
Beime  Ac.  v.  Dunlap,  514 

6.  Action  agrainst  sheriff  for  escape  of  slave  com- 
mitted to  jail  for  safekeepingr.  See  Slaves  No.  6.  7. 
8,  0,  and 

Burleyv.  Griffith.  442 

7.  Mitigation  of  damasres  in  slander.  See  Slander, 
and 

M'Nutt  V.  Younir,  642 

8.  What  is  a  sufficient  declaration  in  tort  See 
Tort  No.  4,  and 

Spencer  v.  Pilcher.  665 

9.  When  action  of  trover  lies.    See  Trover,  and 

S.  C,       567 

10.  Writ  of  riirht  lies  for  devisee.  See  Writ  of 
rifirht.  and 

Taylor's  devisees  v.  Ri^htmire.  468 

ACTS  OF  ASSEMBLY. 

1.  Constitutionality.    See  Corporation  No.  2,  8,  and 
Goddln  V.  Crump  &c.,  120,  121 

2.  See  Statutes  cited  and  construed. 


ADEMPTION. 
See  Will  No.  4.  and 
King^'s  ex'ors  v.  Sheffey's  adm'r. 
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ADMINISTRATION. 

See  Executors  and  administrators. 

ADMISSION. 

When  competent  evidence. 

1.  Subsequently  to  a  bailment  of  a  slave  for 

62     hire,  the  bailee,  being  about  to  carry  'the  slave 


with  him  on  a  voyacre  down  the  Ohio  and  Biis- 
sisstppi  rivers,  acknowledges  to  third  persons, 
that  he  has  no  authority  to  do  so.  and  that  he  will 
be  liable  in  case  the  slaves  be  lost :  Held,  such 
admissions  of  the  bailee  are  competent  evidence 
asrainst  him.  in  an  action  brought  by  the  owner  to 
recover  damasres  for  the  loss  of  the  slave,  who  was 
drowned  in  the  course  of  the  voyage. 

Spencer  v.  Pilcher,  666 

2.  The  admissions  of  a  person  who  could  not  be 

compelled  to  testify,  and  whose  declarations  are 

against  his  own  interest,  oufrht  to  be  received  as  if 

he  were  dead  :  per  Tucker.  P. 

Harriman  v.  Brown.  697 

ADVERSARY  POSSESSION. 
What  possession  of  unpatented  lands  is  not  ad- 
versary to    commonwealth.    See    Commonwealth, 
and 

Gore  V.  Lawson  and  another,  .      458 

AFFIDAVIT. 

1.  To  pleas  in  abatement  in  misdemeanour.  See 
Abatement,  and 

Commonwealth  v.  Sayers.  722 

2.  For  rulioff  defendant  to  give  special  bail.  See 
Ball,  and 

Hawthorn  v.  Hunter,  411 
8.  On  application  to  chang'e  venue.    See  Venue  No. 
1,  and 

Boswell  V.  Flockheart,  884 
4.  What  affidavit  is  no  ground  for  new  trial  in 
felony.    See  New  trial  No.  3,  and 

Bennett  V.  Commonwealth,  745 

AGREEMENT. 
See  Contract 

ANSWER. 

1.  Case  in  which  the  defence  of  usury,  relied  upon 
to  defeat  the  plaintiff's  whole  claim,  was  held  to  be 
well  made  in  the  answer. 

Smith  V.  Nicholas  &c.,  330 

2.  Effect  of  discovery  upon  interrogatories  in 
action  at  law.    See  Discovery,  and 

M'Farland  v.  Hunter.  489 

APPELLATE  JURISDICTION. 

1.  What  is  a  final  JudGrment  of  circuit  court  to 
which  supersedeas  lies.  See  Circuit  superior  conrU. 
and 

Janey  v.  Blake's  adm'r.  88 

2.  When  decision  of  circuit  Judffe  as  to  propriety 
of  removing  cause  cannot  be  revised  by  appellate 
court    See  Venue  No.  2.  and 

Boswell  V.  Flockheart.  884 

8.  In  what  case  appellate  court  must  presume  that 
special  plea  was  properly  received.  See  Special 
plea  No.  I.  and 

Magg'ort  v.  Hansbarger.  539 

4.  What  objection  to  the  frame  of  bill  of  excep- 
tions is  not  available.  See  Bill  of  exceptions  No.  I, 
and 

Spencer  V.  Pilcher.  666 

6.  What  objection  to  admission  of  award  as  evi- 
dence is  not  available.  See  Arbitration  and  award 
No.  7,  and 

Doolittle  V.  Malcom.  608 

6  Judgrment  of  appellate  court  on  reversing  arrest 

of  judgment,  in  a  case  where  a  motion  for  new 

trial  was  made  by  defendant  but  not  decided  in 

court  below.    See  New  trial  No.  1.  and 

Sims  V.  Alderson.  479 

7.  Dismission  of  caveat  by  appellate  court  after 
reversal  of  judg^ment  for  caveatee.  See  Caveat  No. 
8,  and 

Wilson's  heirs  v.  Daffffs,  681 

APPOINTMENT. 
Power  of  feme    covert  to  appoint  her  separate 
property.    See  Feme  covert  No.  2.  8,  and 

Williamson  v.  Beckham,  20 

ARBITRATION  AND  AWARD. 

I.  What  set-off  should  be  rejected  by  arbitrator. 

1.  A  reference  to  arbitration  in  a  pending^  suit 
submits  all  matters  of  difference  between  the  par- 
ties in  that  suit ;  the  suit  is  an  action  of  indebitatus 
assumpsit  in  which  the  defendant  has  pleaded  non 
assumpsit  and  filed  notice  of  set-off :  but  the  ground 
on  which  the  setoff  is  claimed  merely  entitles  the 
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defendant  to  an  action  for  anliqaidated  damages  : 
Held,  as  the  matter  of  the  set-off  would  not  have 
availed  upon  a  trial  of  the  f^sue  In  court,  the  ar- 
bitrator did  right  to  disallow  it  for  that  reason. 
Harrison  v.  Wortham  &  M'Gruder,  296 

II.  Declaration  on  award. 

2.  In  action  for  not  performing  an  award,  the 
plaintiff  need  only  shew  so  much  of  the  award  as  is 
sufficient  lo  state  his  demand. 

Doolitlle  V.  Malcom,  608 

III.  Sufficiency  of  award. 

8.  An  award  of  payment  of  a  specific  sum  by  one 
party  to  another,  is  mutual  and  sufficient,  without 
directing  a  release  or  other  act  by  the  latter. 

S.  C.       608 

4.  An  award  that  one  party  shall  pay  a  specific  sum 
to  the  other,  being  written  on  the  back  of  the  sub- 
mission bond,  must  be  taken  to  settle  all  mat- 

763     ters    therein    ♦submitted,    and    is    therefore 
sufficiently  certain  and  final.  S.  C,       608 

IV.  Pleas  Impeaching  arbitrator's  conduct 

5.  In  action  for  not  performing  award,  a  plea  im- 
peaching the  conduct  of  the  arbitrators  In  making 
up  their  award  presents  no  legal  bar.  and  ought  to 
be  rejected.  S.  C,       608 

6.  In  action  of  covenant  for  not  performing  award, 
defendant  pleads.  1.  that  the  arbitrators  (who  were 
bound  by  the  submission  to  make  their  award  from 
the  evidence  which  the  parties  might  produce  be- 
fore them)  refused  to  hear  legal  and  pertinent  evi- 
dence adduced  by  defendant;  2.  that  the  award  was 
not  made  in  pursuance  of  the  evidence  adduced 
before  the  arbitrators,  but  on  the  personal  knowl- 
edge of  the  arbitrators  themselves,  or  some  of  them, 
respecting  the  matter  In  controversy:  Held,  such 
pleas  Impeach  the  conduct  of  the  arbitrators,  and 
ought  to  be  rejected.  S.  C,       608 

V.  Objection  to  award  as  evidence. 

7.  In  action  for  not  performing  award,  issue  being 
joined  on  plea  of  no  award,  defendant  moved  to 
exclude  from  the  jury  the  writing  containing  the 
decision  of  the  arbitrators,  "as  Insufficient,  and  as 
being  no  award;"  the  court  admitted  the  writing  In 
evidence:  In  appellate  court,  defendant  objects  that 
the  court  thereby  decided  the  Issue  on  the  plea  of 
no  award:  Held,  the  objection  cannot  avail. 

S.  C,       608 
ARDENT  SPIRITS. 
Indictment  for  retailing. 

1.  The  record  of  the  finding  of  an  Indictment  for 
retailing  ardent  spirits  without  license,  states  that 
the  grand  jury  presented  an  indictment  against  W. 
T.  for  retailing  liquors,  a  true  bill:  Held,  this  is 
sufficient 

Tefftv.  Commonwealth.  781 

2.  The  offence  of  retailing  ardent  spirits  without 
license  Is  sufficiently  charged  in  an  indictment 
alleging  that  the  defendant  sold  by  retail,  without 
license,  whiskey,  brandy  and  other  liquors  to  the 
jurors  unknown,  to  be  drunk  at  the  place  where  sold. 

S.  C,       721 

ARREST  OF  JUDGMENT. 
Judgment  of  appellate  court  on  reversing  arrest 
of  judgment  In  a  case  where  a  motion  for  new  trial 
was  made  by  defendant  but  not  decided  In  court 
below.    See  New  trial  No.  1,  and 

Sims  V.  Alderson,  479 

ASSIGNMENT. 
Assignment  of  partnership  property  by  one  part- 
ner.   See  Partnership  No.  1,  2.  8,  4.  and 

M'Cullough  and  others  v.  SommervlUe,  415 

ASSUMPSIT. 
What  Is  a  declaration  In  tort  and  not  In  assumpsit 
See  Tort  No.  4,  and 

Spencer  v.  Pllcher,  565 

ATTORNEY. 

1.  What  Instrument  purporting  to  be  executed  by 
attorney  Is  not  the  deed  of  principal.  See  Deed  No. 
1,  and 

Martin  v.  Flowers,  158 

2.  Effect  of  agreement  by  plaintiff's  counsel  with 
defendant  to  correct  mistake  In  decree  rendered 
for  plaintiff.    See  Mistake  No.  4,  and 

Anderson  v.  Woodford  and  others,  316 

AWARD. 
See  Arbitration  and  award. 
BAIL. 
Rule  on  defendant  for  special  bail. 
When  an  action  has  been  brought,  of  such  a  na- 
ture that  the  plaintiff  could  not  of  right  demand 
bail,  and  there  has  been  no  direction  by  a  judge  or 


justice  for  ball  to  be  taken,  the  court  may  notwith- 
standing, under  the  act  in  1  Rev.  Code.  ch.  128.  $50. 
rule  the  defendant  to  give  special  bail.  But  before 
this  rule  is  made,  good  cause  must  be  shewn;  and 
this  can  only  be  done  by  affidavit  verifying  the  jus- 
tice of  the  plaintiff's  action,  and  shewing  probable 
cause  to  apprehend  that  the  defendant  will  depart 
from  the  jurisdiction  of  the  court 

Hawthorn  v.  Hunter.  411 

BAILMENT. 

1.  Liability  and  rights  of  bailee  of  slave  for  hire. 
See  Slaves  No.  1.  2.  3,  and 

Spencer  v.  Pllcher,  566,  567 

2.  What  declaration,  against  bailee.  In  action  for 
loss  of  slave  hired,  is  sufficient    See  Tort  No.  4.  and 

S.  C.       565 

Evidence  against  bailee. 
8.  What  admissions  of  bailee  of  .slave  hired 
764     are  evidence  against  him  In  action  for  'the  loss 
of  the  slave.    See  Admission  No.  1,  and 

S.  C,  566 
4.  In  action  to  recover  damages  for  the  loss  of  a 
slave  hired,  who  was  drowned  In  the  course  of  a 
voyage  down  the  Ohio  and  Mississippi  rivers,  ou 
which  he  had  been  carried  by  the  bailee,  plaintiff, 
with  a  view  to  shew  that  the  slave  was  hired  for  the 
purpose  of  being  employed  in  agricultural  labour  In 
the  county  of  the  bailment  offers  evidence  that  the 
amount  of  the  hire  reserved  was  the  usual  rate  for 
slaves  hired  to  that  employment;  that  slaves  em- 
ployed in  voyages  down  the  Ohio  and  Mississippi, 
and  slaves  taken  from  the  county  of  the  bailment  to 
a  neighbouring  county,  and  there  hired  for  the  pur- 
pose of  being  employed  In  manufacturing  salt  and 
digging  coal  (which  were  regarded  as  occupations  of 
great  danger)  brought  much  higher  rates  of  wages 
than  those  hired  In  the  county  of  the  bailment,  for 
agricultural  and  domestic  purposes:  and  that  so  far 
as  the  witnesses  had  hired  slaves  to  be  employed  In 
the  neighbouring  county,  and  .so  far  as  they  had 
hired  slaves  to  be  employed  in  the  county  of  the 
bailment  for  agricultural  purposes,  they  had  stipu- 
lated for  the  place  of  employment  as  well  as  for  the 
amount  of  wages:  Held,  the  evidence  Is  relevJint 
and  admissible.  S.  C,       566 

BANK. 

1.  Constitutionality  of  law  authorizing  bank  to 
subscribe  for  stock  of  Internal  Improvement  com- 
pany.   See  Corporation  No.  8,  and 

Goddin  V.  Crump  &c.,  121 

2.  What  discount  of  note  is  not  usurious.  See 
Usury  No.  1.  2.  3,  and  ^^^ 

SUte  bank  of  N.  Carolina  v.  Cowan  &c.,  238 

BANK  NOTES. 

1.  Debt  lies  not  on  a  promise  to  pay  a  named  sum 
in  bank  notes.    See  Debt  No.  8,  and 

Beime  &c  v.  Dunlap,  ^  ,     ^  '»•;* 

2.  Concerning  the  passing  of  counterfeit  bank 
notes,  see  Counterfeit  bank  note,  and 

Buckland  v.  Commonwealth,  <32 

BANK  STOCK. 

1.  Usury  In  reserving  dividends  on  bank  stock  In 
lieu  of  Interest  on  money  loaned.  See  Usury  No.  4, 
and  ^^ 

Smith  V.  Nicholas  Ac,  aSO 

2.  What  contract  for  forbearance  of  a  debt  due  In 
bank  stock  Is  usurious.    See  Usury  No.  5.  and 

S.  C.       330 
BAR. 

1.  See  Special  plea  No.  1.  2.  and 

Maggort  V.  Hansbarger.  582 

2.  Judgment  on  overruling  demurrer  to  plea  In 
bar.    See  Demurrer  No.  4.  and  S.  C,       532 

BASTARD. 
Who  may  Inherit  to  bastard. 

1.  Under  the  statute  of  Virginia  directing  the 
course  of  descents,  bastards  are  capable  of  trans- 
mitting Inheritance  on  the  part  of  their  mother: 
and  where  a  bastard  dies  Intestate,  leaving  no  chil- 
dren or  descendants,  but  leaving  his  mother  surviv- 
ing, and  two  bastard  brothers  by  other  fathers, 
the  estate  will  pass  to  the  mother  and  the  two  bas- 
tard brothers. 

Garland  v.  Harrison  &c..  368 

2.  In  such  case  the  two  bastard  brothers,  being 
regarded  as  of  the  half  blood  only,  will  each  inherit 
only  half  so  much  as  the  mother.  S.  C.       868 

BILL  IN  EQUITY. 

1.  A  bill  of  Injunction  will  lie  to  restrain  proceed- 
ings on  a  decree  obtained  by  surprise. 

Callaway  v.  Alexander  &c..  114 

2.  Original  bill  for  relief  against  mistake  In  decree 
entered  by  consent    See  Mistake  No.  4.  and 

Anderson  v.  Woodford  and  others.  316 

8.  Relief  against  usurious  trust  deed  will  not  be 


1063 


SLEIGH 


Virginia  Reports,  Annotated. 


INDEX 


extended  beyond  tbe  prayer  of  tbe  bill.  See  Usury 
No.  7,  and 

Turpln  V.  Povall  and  otbers,  98 

4.  How  far  relief  may  be  fflven  under  the  prayer 
for  creneral  relief. 

James  V.  Bird's  admY.  510 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions  by  defendant  states,  that  he 
objected  to  the  admission  of  certain  evidence,  "on 
the  irroands  and  reasons  set  out  In  the  third  Instruc- 
tion asked  by  defendant;"  the  Instruction  so  re- 
ferred to  Is  contained  In  another  bill  of  exceptions: 
In  appellate  court,  defendant  objects  that  such  ref- 
erence made  In  one  bill  of  exceptions  to  the  other  ii 
irreffular:  Held,  there  Is  nothing  In  the  objection. 

Spencer  v.  PUcher,  566 

2.  Question  as  to  the  competency  of  a  witness,  arls- 
Inff  under  a  bill  of  exceptions,  and  depending  on 
what  should  be  considered  the  real  state  of  the  case, 
upon  a  fair  Intendment. 

Janey  v.  Blake's  adm'r,  88 

766  •BOND. 

1.   What    bond  for  administration   Is  void. 
See  Executors  and  administrators  No.  1,  and 
Morrow's    adm'r    v.    Peyton's    adm'r    and 
«>iher:i,  54 

2.  What  Is  no  discharge  of  bond,  either  as  to  prin- 
cipal or  surety.    See  Principal  and  surety  No.  1,  and 
Tremper  v.  Hemphill  &c..  628 

8.  Effect  of  plaintiff's  bond  to  defendant  as  evl 
deDce  that  the  claim  against  defendant  Is  dis- 
charged.   See  Specialty  No.  2,  and 

Johnson's  ex'or  v.  White.  214 

BOUNDARY. 

1.  Construction  of  patent  as  to  boundary.  See 
Patent  No.  3.  and 

Harrlmanv.  Brown.  607 

Proof  of  boundary. 

2.  The  principles  on  which  the  court  receives  evi- 
dence of  reputation  as  to  boundary,  fully  discussed, 
and  the  rules  laid  down.  S.  C,       607 

3.  Evidence  Is  admissible  to  prove  declarations  as  to 
the  Indemnity  of  a  particular  corner  tree  or  bound- 
ary, made  by  a  person  who  Is  dead,  and  had  pecul- 
iar means  of  knowing  the  fact;  as.  for  Instance,  the 
surveyor  or  chain  carrier  upon  the  original  survey, 
or  the  owner  of  the  tract,  or  of  an  adjoining  tract 
calling  for  the  same  boundary:  and  so  also  tenants, 
processloners  and  others,  whose  duty  or  Interest 
would  lead  them  to  diligent  enquiry  and  accurate 
information  as  to  the  fact;  always  excluding  those 
declarations  which  are  liable  to  the  suspicion  of 
bias  from  Interest:  per  Tuckbb,  P.,  S.  C,       607 

CAPIAS  AD  SATISFACIENDUM. 

1.  Effect  of  debtor's  discharge  from  prison  for 
nonpayment  of  jail  fees.    See  Judgment  No.  IS,  and 

M'Cullough  and  others  v.  SommervlUe,  416 

New  execution  after  debtor's  escape. 

2.  See  Elegit  No.  2,  and 
Stuart  Ac.  v.  Hamilton's  ex'ors,  603 

3.  If  a  debtor  charged  In  execution  escape,  the 
creditor  may  obtain  new  execution,  either  by  scire 
facias,  or  upon  motion  after  reasonable  notice. 

Fawkes  v.  Davison,  564 

CASE. 

1.  For  slander.    See  Slander,  and 

M'Nutt  V.  Young.  543 

2.  Action  against  sheriff  for  escape  of  slave  com- 
mitted to  jail  for  safe  keeping.  See  Slaves  No.  6,  7, 
8,  9.  and 

Bur  ley  v.  Griffith,  442 

8.  Sufficiency  of  declaration  In  case.  See  Tort  No. 
4,  and 

Spencer  v.  Pllcher,  566 

CAVEAT. 

1.  What  entry  of  land  will  be  valid.  See  Entry 
No.  12.  and 

Wilson's  heirs  v.  Daggs,  681 

2.  A  caveator  whose  survey  had  not  been  made  12 
months  before  he  entered  his  caveat,  will  not  have 
judgment  rendered  against  him.  merely  because 
the  12  months,  allowed  for  returning  the  plat  and 
certificate  of  survey  Into  the  land  office,  have 
elapsed  pending  the  caveat.  S.  C       681 

3.  After  the  dismission  of  a  caveat  upon  the  merits, 
the  caveat  flies  In  the  land  office  a  copy  of  the 
judgment,  and  obtains  a  patent  A  supersedeas  be- 
ing awarded  to  the  judgment,  the  patent  Is  relied 
on  as  a  bar:  Helj>.  notwithstanding  the  emanation 
ot  the  patent,  the  court  may  examine  Into  the  cor- 
rectness of  the  judgment:  but  If  the  same  be  re- 
versed, then  a  dismission  of  the  caveat  must  ensue. 
In  such  case,  the  dismission  will  be  without  preju- 
dice to  any  proceeding  which  may  be  Instituted  to 
vacate  the  patent.  S.  C.,       681 


CESTUI  QUE  TRUST 
Cannot  bring  actlon-against  a  third  person  in  re- 
spect of  the  trust  property.    See  Trust  and  trustees 
No.  5,  and 

Poage  V.  Bell,  604 

CHANCERY. 

1.  Jurisdiction.    See  Equitable  jurisdiction. 

2,  Practice.    See  Practice  In  suits  In  equity. 

CHARTER. 
Constitutionality  of  laws  affecting  corporations. 
See  Corporation  No.  2,  8.  and 

Goddln  V.  Crump  &C.,  120,121 

CHATTEL. 

1.  What  loan  of  chattel  Is  fraudulent  as  against 
creditors  of  loanee.    See  Loan  No.  I,  2.  3,  and 

Pate  V.  Baker  &c.,  80 

2.  Vendor  of  chattel  has  no  lien  for  the  purchase 
money.    See  Vendor  and  vendee  No;  5,  and 

James  v.  Bird's  adm'r,  510 

766  •CIRCUIT  SUPERIOUR  COURTS. 

What  judgment  of  circuit  court  is  final. 

On  a  supersedeas  to  a  judgment  of  a  county  court, 
the  circuit  court  reverses  the  judgment  with  costs, 
but  omits  to  give  such  judgment  as  the  county  court 
ought  to  have  given,  and  retains  the  cause  :  Helj), 
this  judgment  of  the  circuit  court  Is  to  be  regarded 
as  Its  final  judgment  in  its  appellate  character,  and 
a  supersedeas  will  lie  thereto  from  the  court  of  ap- 
peals. 

The  case  of  Norris  v.  Tomlln's  Ac.  2  Munf.  886,  con- 
sidered to  be  badly  reported,  and  no  authority  for 
the  doctrine  thfere  laid  down. 

Janey  v.  Blake's  adm'r,  88 

COLUMBIA. 
What  may  be  pleaded  to  debt  on  judgment  of  the 
district  of  Columbia.    See  Debt  No.  4,  and 

Draper's  ex'ors  v.  Gorman.  628 

COMMON  WEALTH. 
Through  waste  and  unappropriated  land  be 
claimed  by  the  patentee  of  adjoining  land,  as  being 
included  within  the  boundaries  of  his  patent,  and 
actual  possession  thereof  be  taken  by  such  patentee, 
and  maintained  for  15 years,  such  possession  cannot 
be  adversary  to  the  commonwealth:  and  Jier 
grantee  of  the  land  Is  consequently  entitled  to  re- 
cover It 

Gore  V.  Lawson  and  another,  456 

COMPANY. 
See  Corporation. 

CONDITION. 
Construction  of  grant  to  a  corporate  town  so  long 
as  the  land  shall  continue  to  be  used  for  certain 
public  purposes.    See  Corporation  No.  1,  and 

Boiling  V.  Mayor  Ac.  oi  Petersburg,  224 

CONFLICT  OF  LAWS. 
See  Contract  No.  5,  6.  and 
Turpln  V.  Povall  and  others,  08 

CONSTITUTIONALITY  OF  LAW. 
See  Corporation  No.  2,  8.  and 
Goddin  V.  Crump  &c.,  120,  121 

CONTRACT. 
I.  Construction. 
1.  Question  whether  the  sale  of  a  tract  of  land  was 
by  the  acre  or  in  gross. 

Russell  &.C.  V.  Keeran  Ac,  0 

8.  Construction  of  trust  deed  made  to  indemnify 
endorser  of  renewable  accommodation  note.  See 
Endorser  No.  4,  and 

May  V.  Boisseau.  164 

8.  Construction  of  grant  to  a  corporate  town  so 
long  as  the  land  shall  continue  to  be  used  for  cer- 
tain public  purposes.    See  Corporation  No.  1,  and 
Boiling  V.  Mayor  Ac.  of  Petersburg,  224 

4.  When  lease  does  not  bind  tenant  to  rebuild. 
See  Landlord  and  tenant  and 

Maggort  V.  Hansbarger,  582 

II.  By  what  law  to  be  governed. 

5.  Quaere,  whether  a  bond  executed  in  Virginia, 
for  money  borrowed  in  Pennsylvania,  is  to  be 
deemed  a  Virginia  contract,  or  a  contract  made 
with  reference  to  the  law  of  Pennsylvania,  and  to 
be  governed  by  that  law?  It  seems,  it  is  a  Virginia 
contract 

Turpln  V.  Povall  and  others,  OS 

6.  A  contract  entered  into  in  another  state,  in  vio- 
lation of  the  usury  law  of  that  state,  cannot  be  con- 
sidered as  made  with  reference  to  the  law  of  the 
place  of  contract  but  the  rights  of  the  contracting 
parties,  if  litigated  In  this  state,  must  be  determined 
by  our  own  law.  S.  C..       08 
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IIL  Obligatory  force. 

7.  Ck>Dcemlnir  enforcemeDt  of  antenuptial  agree- 
ment affalnst  tbe  husband  in  equity,  see  Husband 
and  wife  No.  1,  and 

Brown  and  wife  v.  Bonner  &c.,  1 

8.  What  agreement  between  bnsband  and  wife, 
on  separating,  will  bar  wife's  claim  under  marriatre 
settlement.    See  Husband  and  wife  No.  2,  and 

Fadeley  v.  Weatherby's  ex'ors,  29 

9.  Wbat  deed  purporting  to  be  executed  by  attor- 
ney does  not  bind  principal.    See  Deed  No.  1,  and 

Martin  v.  Flowers,  158 

10.  Right  of  endorser  to  withdraw  endorsement 
made  under  a  mistake  of  fact  See  Endorser  No.  3, 
4,  and 

May  V.  Boisseau,  IW 

11.  Wbat  is  not  a  sale  of  a  pre  tensed  title.  See 
Pretensed  title,  and 

Martin  v.  Flowers.  158 

12.  What  loan  is  fraudulent  as  against  creditors 
of  the  loanee.    See  Loan  No.  1,  2,  3.  and 

Pate  V.  Baker  Ac,  80 

15.  Validity  of  trust  deed  made  to  secure  creditors. 
See  Mortgages  and  trusts  No.  7.  9,  11. 13,  and 

Skipwith's  ex'or  v.  Cunningham  &c..  272 

M'CuUough  and  others  v.  Sommerville,  415 

14.  Effect  of  one  partner's  assignment  of  partner- 
ship property  by  instrument  under  seal.  See  Part- 
nership No.  1,  2.  8,  4.  and 

M'Cu Hough  and  others  v.  Sommerville,         415 
767        *\fi.  Validity  of  fraudulent  conveyance  as  be- 
tween the  parties  to  the  fraud.    See  Rescis- 
sion No.  1,  and 

James  v.  Bird's  adm'r,  510 

16.  Concerning  usurious  contracts,  see  title  Usury. 

17.  What  writing  on  a  bond  is  no  discharge  of 
either  principal  or  surety.  See  Principal  and 
surety  No.  1,  and 

Tremper  v.  Hemphill  &c.,  628 

18.  What  contract  between  vendor  and  vendee 
constitutes  no  lien  on  the  land.  See  Vendor  and 
vendee  No.  6,  and 

Brawley  v.  Catron  Ac,  522 

19.  When  vendee  will  not  be  relieved  against  pay- 
ment of  the  purchase  money.  See  Vendor  and 
vendee  No.  8.  and 

Beale  v.  Seiveley  and  others.  658 


CONVERSION. 
See  Trover,  and 
Spencer  v.  Pllcher, 


507 


CONVEYANCE. 

1.  What  instrument  purporting  to  be  executed  by 
attorney  does  not  pass  the  title  of  the  principal. 
See  Deed  No.  1,  and 

Martin  v.  Flowers,  158 

2.  What  shall  be  deemed  an  acceptance  by  a 
vendee,  of  the  conveyance  made  to  him  by  the 
vendor. 

Beale  v.  Seiveley  and  others,  658 

3.  Effect  of  grant  to  a  corporate  town  so  long  as 
the  land  shall  continue  to  be  used  for  certain  public 
purposes.    See  Corporation  No.  1.  and 

BolUng^  V.  Mayor  Ac.  of  Petersburg,  224 

4.  See  title  Mortg-ages  and  trusts. 

5.  Concerning  fraudulent  alienations,  see  Mort- 
gz^es  and  trusts  No.  11.  12,  Partnership  No.  4.  Re- 
scission No.  1,  and 

Skipwith's  ex'ors  v.  Cunningham  Ac.  272 

M'CuUough  and  others  v.  Sommerville,  415 

James  v.  Bird's  adm'r,  510 

CORNER  TREE. 

1.  Proof  of  Identity.  See  Boundary  No.  8,  Patent 
No.  8,  and 

Harrlman  v.  Brown,  697 

2.  Information  for  cutting  down.  See  Line  tr^e 
No.  2.  and 

Commonwealth  v.  Powell,  719 

CORPORATION. 
I.  Grant  by  individual  to  corporate  town. 
1.  An  Individual  grants  to  the  corporation  of  a 
town,  haviuff  by  charter  a  general  power  to  pur- 
chase and  hold  lands,  an  acre  of  ground  for  the  use 
of  the  town,  for  the  purposes  aftermentloned  In  the 
deed:  the  deed  then  states  that  the  land  Is  granted 
in  consideration  of  the  courthouse  and  Jail  having 
been  built  thereupon,  and  also  In  consideration  that 
the  said  courthouse  and  Jail,  and  the  Judiciary  pro- 
ceedings of  the  town,  shall  be  continued  to  be  kept 
and  held  upon  the  premises:  with  a  covenant  by 
the  grantor  that  the  corporation  shall  peaceably 
enjoy  the  property  so  long  as  the  Judicial  proceed- 
ings of  the  town  shall  continue  to  be  held  there- 
upon: and  with  a  proviso  that  In  case  the  Judicial 
proceedings  shall  ever  be  discontinued  to  be  held  on 
the  land  thereby  conveyed  for  that  purpose,  and 
shall  be  removed  and  permanently  held  elsewhere. 


the  property  shall  be  revested  In  the  grantor.  The 
courthouse  and  Jail,  and  the  Juridical  proceedings  of 
the  town,  continues  to  be  maintained  and  held  on 
the  land  so  granted;  but  the  corporation  erects 
other  buildings  thereon,  and  leases  them  to  indi- 
viduals: Held,  such  use  of  the  land  Is  competent 
to  the  corporation,  under  the  terms  of  the  grant, 
and  the  grantor  has  no  right  to  Interfere. 

Boiling  V.  Mayor  Ac  of  Petersburg,  224 

II.  Constitutionality  of  law  authorizing  municipal 
taxation. 

2.  The  commonwealth  of  Virginia  having  long  de- 
sired to  effect  a  complete  line  of  transportation 
from  the  navigable  waters  of  the  Ohio  to  the  city  of 
Richmond,  and  having  with  this  view  constructed 
certain  works  on  portions  of  the  route,  subsequently 
Incorporates  a  Joint  stock  comparj'  to  accomplish 
the  object,  to  which  company  the  works  of  the  com- 
monwealth are,  by  the  terms  of  the  act  of  incor- 
poration, to  be  transferred  at  a  specified  valuation, 
and  in  which  company  the  commonwealth  herself 
becomes  a  large  stockholder.  The  city  of  Richmond 
having  been  Incorporated  for  municipal  purposes,  a 
majority  of  her  citizens  qualified  to  vote  for  mem- 
bers of  the  common  council  desire  that  the  corpo- 
rate authorities  should  subscribe  for  a  larffe  number 
of  shares  in  this  Joint  stock  company,  and  the  legis- 
lature, in  accordance  with  their  desire,  pass  laws 
authorizing  the  common  council  to  make  such  sub- 
scription. By  these  laws,  the  common  council  Is 
authorized  to  borrow  money  to  effect  the  object, 
and  to  levy,  assess  and  collect  such  taxes  as  !n  their 
opinion  win  be  necessary  for  the  purpose  of  paying 
the  interest  and  redeeming  the  principal  of  any 
loan  which  may  be  effected.  This  authority  to 
768  borrow  'money  and  levy  taxes  is  carried  into 
effect  by  an  ordinance:  and  under  the  ordi- 
nance the  collector  takes  the  property  of  a  citizen, 
ag^alnst  whose  will  the  laws  authorizing  the  sub- 
scription were  passed,  who  refuses  to  pay  the  taxes 
levied  under  authority  of  these  laws,  upon  the 
srround  that  they  are  unconstitutional:  Held, 
they  are  constitutional  and  valid:  dlssentlente 
Bbooke,  J. 

Goddln  V.  Crump  Ac  .  120 

in.  Constitutionality  of  law  empowering  bank  to 
subscribe  to  internal  Improvement  company. 

8.  The  subscribers  for  shares  in  the  Joint  stock 
company  not  being  a  body  corporate  until  a  certain 
amount  should  have  been  subscribed,  that  amount 
is  made  up  In  part  by  a  subscription  of  the  bank  of 
Virginia.  This  subscription  Is  made  by  virtue  of  an 
act  of  assembly  irlvlng  to  the  president  and  di- 
rectors of  the  bank,  with  the  assent  of  the  stock- 
holders In  general  meeting,  authority  to  make  the 
subscription.  It  is  objected  by  a  citizen  of  Rich- 
mond, that  the  city  has  no  authority  to  borrow 
money  or  levy  taxes  to  pay  her  subscription,  unless 
the  company  has  become  a  body  corporate,  and  that 
It  Is  not  legally  Incorporated,  because  Its  Incorpora- 
tion is  effected  by  the  subscription  of  the  bank  of 
Virginia,  and  the  law  authorizing  that  subscription 
Is  a  violation  of  the  bank  charter,  and  unconstitu- 
tional. But  HELD,  the  law  givinsr  authority  to  the 
bank  to  subscribe  is  constitutional,  and  the  sub- 
scription valid. 

Qoddtn  V.  Crump  Ac,  121 

COUNSEL. 

Concerning  the  power  of  counsel  to  bind  his  client 
by  airreement  made  with  the  other  party,  see  Mis- 
take No.  4,  and 

Anderson  v.  Woodford  and  others,  816 

COUNTERFEIT  BANK  NOTE. 
I.  What  passluff  is  felony. 

1.  It  is  felony  under  the  statute  1  Rev.  Code,  ch. 
154,  S  1.  to  pass  a  counterfeit  note  of  the  bank  of  the 
tfnited  States,  dated  at  a  time  when  that  bank  was 
in  existence,  though,  at  the  time  of  passing  the  note, 
the  charter  of  the  bank  had  expired. 

Buckland  v.  Commonwealth,  782 

II.  What  Indictment  for  passing  Is  siffQclent. 

2.  Indictment  for  passing  a  counterfeit  note 
charges  that  the  prisoner,  on  a  particular  day.  at 
the  county  of  M.  and  within  the  JurlvSdiction  of  the 
court,  beiuff  possessed  of  the  note,  feloniously  did 
pass  the  same.  well. knowing  It  to  be  counterfeit  at 
the  time  he  passed  It:  Held,  the  time  and  place  of 
passluff  the  note,  and  of  the  scienter,  are  set  forth 
with  sufficient  certainty.  S.  C.       782 

8.  In  setting  out  a  counterfeit  bank  note  not  In  hsec 
verba,  in  an  indictment  for  feloniously  passin?  the 
same,  an  indorsement  appearing  to  have  been 
made  on  the  note  after  it  was  passed,  is  properly 
omitted,  and  the  omission  is  therefore  no  ground 
for  the  objection  of  variance.  S.  C.       782 

III.  Secondary  evidence  of  contents  of  note. 

4.  On  the  trial  of  an  indictment  for  passing  a  conn- 
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terfelt  bank  note,  the  prisoner  moves  to  exclude  the 
note  produced  from  going  In  evidence  to  the  iury, 
on  the  ff round  that  the  name  of  one  of  the  firm  of 
engravers,  set  out  in  the  description  of  the  note  In 
the  Indictment,  does  not  appear  on  the  note  pro- 
duced: the  attorney  for  the  commonwealth  proves, 
that  when  he  drew  the  indictment,  he  had  been 
able  to  make  out  the  name  on  the  note,  from  his 
knowledge  that  one  of  the  firm  of  engravers  bore 
that  name,  though  he  cannot  say  he  would  have 
been  able  to  do  so  without  the  knowledge  of  that 
fact:  but  that  the  word  had  since  become  indis- 
tinct—he supposes,  by  handling  the  note:  the  court 
thereupon  overrules  the  motion  to  exclude,  and  per- 
mits evidence  to  be  given  of  the  passing  of  the  note 
produced :    Hbld.  it  was  right  for  the  court  to  do  so. 

S    C  782 

COUNTY  COURTS. 
Justification  under  order  of  county  court  to  open 
road.    See  Trespass  No,  1,  2,  and 

Yeager  v.  Carpenter  and  others,  4&4 

COURT  OF  APPEALS. 
To  what  judgment  of  circuit  court  a  supersedeas 
lies.    See  Circuit  superiour  courts,  and 

Janey  v.  Blake's  adm  'r,  88 

COVERTURE. 
See  Feme  covert  and  Husband  and  wife. 

CREDITORS. 
Concerning  debtor's  right   to  prefer  particular 
creditors,  see  Preference  of  creditors,  and 

Skipwlth's  ex'or  v.  Cunningham  Ac.,  272 

M'CuUough  and  others  v.  Sommerville,  415 

769  *CRIMINAL  PROCEEDINGS. 

1.  See  Abatement,  and 

Commonwealth  v.  Sayers, 
2.  See  Ardent  spirits,  and 

Tefft  V.  Commonwealth, 
8.  See  Counterfeit  bank  note,  and 

Buckland  v.  Commonwealth, 
4:  See  Qaroing,  and 

Farmer  v.  Commonwealth, 

Commonwealth  v.  Price, 

5.  See  Grand  Jury,  and 
Commonwealth  v.  Sayers. 

6.  See  Jury  No.  1.  and  • 
Bennett  v.  Commonwealth, 

7.  See  Larceny,  and 
Walker  v.  Commonwealth, 

8.  See  Line  tree  No.  2,  and 
Commonwealth  v.  Powell. 

9.  See  Misdemeanour  No.  8,  and 
House  V.  Commonwealth, 

la  See  Murder,  and 
Bennett  V.  Commonwealth, 

11.  See  New  trial  No.  2.  8.  and 
Ball  V.  Commonwealth. 
Bennett  v.  Commonwealth, 

12.  See  Slaves  No.  II,  and 
House  V.  Commonwealth. 

18.  See  Venue  No.  3,  and 
Tefft  V.  Commonwealth, 

CURATOR. 
When  a  court  of  probat.  under  the  24th  section  of 
the  statute  concerning  wills,  appoints  a  person  to 
collect  and  preserve  the  estate  of  a  decedent  until 
administration  be  granted,  such  appointee  cannot 
properly  be  sued  on  a  bond  of  the  decedent  If  he 
be  sued  and  judgment  rendered  against  him.  a  scire 
facias  upon  the  judgment  will  not  lie.  after  admin- 
istration is  granted,  against  the  administrator,  nor 
will  the  judgment  be  any  bar  to  a  new  action  against 
the  administrator,  up<m  his  decedent's  bond. 

Wynn's  ex'or  v.  Wynn's  adm'rs,  2(54 

DAMAGES. 

1.  What  is  a  claim  to  unliquidated  damages,  not 
allowable  as  a  set-off.  See  Set-off,  Arbitration  and 
award  No.  1,  and 

Harrison  v.  Wortham  &  M'Gruder.  296 

2.  Continuing  damages  are  recoverable  by  sheriff 
on  motion  against  deputy  and  sureties.  See  Sheriffs 
No.  1.  and 

M'Daniel  and  others  v.  Brown's  ex'or,  218 

3.  Admission  of  evidence  in  mitigation  of  damages. 
See  Slander,  and 

M'Nutt  V.  Young,  542 

DEBT. 
I.  When  action  lies. 

1.  Under  the  statute  of  Virginia.  1  Rev.  Code.  ch. 
1^,  $  4,  an  action  of  debt  will  lie  for  the  payee 
against  the  acceptor  of  an  order. 

Hollingsworth  v.  Milton.  50 

2.  A  statute  gives  a  penalty,  to  be  recovered  by  bill, 
plaint  or  information:  Held,  the  penalty  may  be 
recovered  by  action  of  debt. 

Sims  V.  Alderson,  479 
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3.  By  a  writing  obligatory,  the  obligors  promise, 
on  or  before  a  specified  day,  to  pay  the  obligee  813 
dollars  79  cents  in  notes  of  the  United  States  bank 
or  either  of  the  Virginia  banks,  and  debt  is  brought 
on  this  writing:  Held,  the  action  cannot  be  main- 
tained. 

Beirne  &c.  v.  Dunlap.  614 

II.  Pleas  to  debt  on  judgment 

4.  To  an  action  of  debt  brought  in  Virginia  upon  a 
judgment  of  the  circuit  court  of  the  district  of 
Columbia,  the  defendants  tendered.  1.  the  plea  of 
nil  debet  and  2.  a  special  plea,  alleging  that  the 
judgment  of  the  circuit  court  was  recovered  on  a 
bill  of  exchange  drawn  by  their  testator,  while  in  a 
state  of  intoxication,  for  money  won  at  gaming: 
Held,  the  plea  of  nil  debet  ought  to  have  been 
received,  but  the  second  plea  was  properly  rejected. 

Draper's  ex'ors  v.  Gorman.  688 

DECEDENTS'  ESTATES. 
See  titles  Curator  and  Executors  and  administra- 
tors. 

DECLARATION. 

1.  In  action  for  not  performing  an  award,  the  plain- 
tiff need  only  shew  so  much  of  the  award  as  is  suffi- 
cient to  state  his  demand. 

Doolittle  V.  Malcom,  •  608 

2.  In  action  against  sheriff  for  escape  of  slave 
committed  to  jail  for  safekeeping.  See  Slaves  No.  6, 
and 

Burley  v.  Griffith,  44» 

8.  In  action  against  officer  for  shewing  partiality 
in  conducting  election.    See  Elections,  and 

Sims  V.  Alderson,  479 

4.  What  is  a  declaration  in  tort  See  Tort  No.  4, 
and 

Spencer  v.  Pilcher.  565 

6.  Upon  a  general  demurrer  to  a  declaration  con- 
taining several  counts,  if  any  one  count  be  good,  the 
demurrer  must  be  overruled. 

Hollingsworth  v.  Milton,  50 

DECLARATIONS. 
When  admissible  to  prove  boundary.    See  Bound- 
ary No.  8.  and 

Harriman  v.  Brown.  697 

770  'DECREE. 

1.  Relief  against  mistake  in  decree   entered 
by  consent    See  Mistake  No.  4,  and 

Anderson  v.  Woodford  and  others,  816 

2.  A  bill  of  Injunction  will  lie  to  restrain  proceed- 
ings on  a  decree  obtained  by  surprise. 

Callaway  v.  Alexander  &c.,  114 

3.  What  laches  will  bar  relief  against  decree.  See 
Laches,  and  S.  C,       114 

DEED. 

1.  A  deed  for  the  conveyance  of  land,  purporting 
to  be  made  by  A.  attorney  in  fact  for  B.  witnesses 
"that  the^said  attorney  in  fact,  A.  for  and  in  consid- 
eration &c.  doth  release  and  quitclaim  &c."and  con- 
cludes, "in  testimony  whereof  the  said  B.  hath  here- 
unto set  his  hand  and  seal."  but  Is  signed  with  the 
name  of  A.  (not  styled  attorney)  a  scroll  being  an- 
nexed to  the  signature:  Held,  this  is  not  the  deed 
of  B.  and  does  not  convey  his  title  to  the  land. 

Martin  v.  Flowers,  158 

2.  What  shall  be  deemed  an  acceptance  by  a  vendee 
of  the  conveyance    made   to  him  by  the  vendor. 

Beale  v.  Seively  and  others,  658 

3.  Effect  of  grant  to  a  corporate  town  so  long  as 
the  land  shall  continue  to  be  used  for  certain  public 
purposes.    See  Corporation  No.  1.  and 

Boiling  V.  Mayor  &c.  of  Petersburg.  224 

4.  Effect  of  deed  by  one  partner  assigning  partner- 
ship property.    See  Partnership  No.  2,  8,  4,  and 

M'Cullough  and  others  v.  Sommerville,  416 

5.  What  deed  declaring  loan  is  no  evidence  against 
creditor  of  loanee.    See  Loan  No.  2,  and 

Pate  V.  Baker  &c..  80 

6.  Effect  of  plaintiff's  bond  to  defendant  as  proof 
that  plaintiff's  claim  against  defendant  has  been 
discharged.    See  Specialty  No.  2,  and 

Johnson's  ex'or  v.  White.  214 

7.  See  Mortgages  and  trusts. 

DEMURRER. 
I.  To  declaration. 

1.  What  declaration  Is  good  on  general  demurrer. 
See  Elections,  Slaves  No.  6,  Tort  No.  4,  and 

Sims  v.  Alderson.  479 

Burley  v.  Griffith,  442 

Spencer  v.  Pilcher,  5«5 

2.  What  declaration  is  bad  on  general  demurrer. 
See  Debt  No.  8.  and 

Beirne  &c.  v.  Dunlap.  514 

3.  Upon  a  general  demurrer  to  a  declaration  con- 
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talniDfif  several  counts,  if  any  one  count  be  good, 
the  demurrer  must  be  overruled. 

HoUinffsworth  v.  Milton,  60 

II.  To  plea  In  bar. 
4.  Where  a  plea  in  bar  is  to  the  whole  declaration, 
and  upon  a  demurrer  the  court  Is  of  opinion  that  the 
plea  Is  sufficient,  unless  the  plaintiff  move  for  leave 
to  withdraw  his  demurrer  and  reply,  the  demurrer 
will  be  overruled,  and  final  Judgment  entered  for 
the  defendant 

Ma^rirort  v.  Hansbargrer.  582 

DEPOSITION 
Objection  to  deposition. 
A  deposition  Is  objected  to,  so  far  as  it  states  the 
mere  belief  of  the  deponent  as  to  the  matters  spoken 
of  by  him,— the  sayinsrs  or  doiners  of  others  not 
parties  to  the  suit,— and  the  understanding,  repu- 
tation   or    tradition    of  the   neisrhbourhuod;   and 
also  so  far  as  the  answers  are  sriven  to  leading 
'  questions:    Held,  it  is  not  sufficient  to  make  the 
objection  in  these  general  terms,  but  it  is  incum- 
bent on  the  party  objecting  to  point  out  the  excep- 
tionable passages,  and  move  the  court  to  expunire 
or  disregard  them. 

Harriman  v.  Brown,  (Kn 

DESCENTS. 
Transmission  of   inheritance  by   bastards.    See 
Bastard,  and 

Garland  v.  Harrison  Ac,  808 

DEVASTAVIT. 
Concernlnar  liability   of  sureties  of  administrator, 
see  Executors  and  administrators  No.  2. 8,  and 
Morrow's    adm'r    v.    Peyton's    adm'r    and 
others.  54 

DEVISE. 
See  Will. 

DEVISEE. 

1.  In  Virginia,  a  writ  of  rlffht  may  be  maintained 
by  a  devisee,  upon  the  possession  or  seisin  of  his  tes- 
tator. 

Taylor's  devisees  v.  Rigrhtmire,  468 

8.  If  the  demandant  In  a  writ  of  riffht  die  pend- 
ing the  suit,  his  devisees  may,  in  Virginia,  have  the 
cause  revived  in  their  names.  S.  C.       468 

DISCOUNT. 
What  discount  of  a  note  at  bank  is  not  usurious. 
See  Usury  No.  1.  2,  8,  and 

State  bank  of  North  Carolina  v.  Cowan  Ac,     238 

DISCOVERY. 
Effect  of  discovery  procured  at  law. 
A  defendant  in  an  action  at  law,  wishing  a 
771     discovery  from  the  plaintiff,  flies  written  ♦in- 
terrogatories   under    the    statute,  to    which 
answers  are  given.    The  answers  to  these  interro- 
gatories cannot,  at  the  trial,  be  given  in  evidence  by 
the  plaintiff.    They  will  not  be  admitted  as  evidence 
unless  offered  by  the  defendant:  and  if  introduced 
by  him  as  evidence,  the  whole  of  the  answers  will 
go  together  to  the  Jury,  before  whom  they  will  not 
be  conclusive,  but  have  such  weight  only  as  the 
jury  think  them  properly  entitled  to,  and  be  subject 
to  be  disproved  by  any  other  evidence  which  the 
defendant  may  introduce. 

M'Farland  v.  Hunter,  489 

DISMISSION. 
Dismission  of  caveat  after  reversal  of  judgment 
for  caveatee.    See  Caveat  No.  3,  and 

Wilson's  heirs  v.  Daggs.  681 

DISTRIBUTEE. 
Incompetency  as  witness  for  administrator.    See 
Executors  and  administrators  No.  7,  and 

Janey  v.  Blake's  adm'r,  88 

DISTRICT  OF  COLUMBIA. 
What  may  be  pleaded  to  debt  on  judgment  of  the 
district.    See  Debt  No.  4,  and 

Draper's  ex'ors  v.  Gorman,  628 

DRAWER. 
Liability  of  drawer  on  negotiable  note  signed  in 
blank.    See  Negotiable  note  No.  1,  and 

Douglass  &c.  v.  Scott  &  Fry,  43 

ELECTION. 

1.  How  widow  may  renounce  provision  made  for 
her  by  husband's  will.    See  Widow,  and 

Kinnaird  ex'or  &c.  v.  Williams's  adm'r  and 
others,  400 

2.  Concerning  election  by  legatee  to  claim  against 
the  will,  see  Legacy  and  legatee  No.  2,  8,  and 

S.  C,       400 
ELECTIONS. 
What  declaration  will  be  sufficient  to  maintain  an 


action  under  the  statute  giving  a  penalty  against 
an  officer  conducting  an  election,  who  shall  so  inter- 
fere in  the  election  as  to  shew  partiality  for  any  of 
the  candidates. 

Sims  V.  Alderson,  479 

ELEGIT. 

1.  After  debtor's  discharge  for  nonpayment  of 
jail  fees.    See  Judgment  No.  18,  and 

M'CuUough  and  others  v.  Sommerville,  416 

After  debtor's  escape. 

2.  If  a  debtor  charged  in  execution  escape,  the 
creditor  may  sue  out  a  scire  facias  to  have  a  new 
execution:  and  after  judgment  on  such  scire  facias, 
an  elegit  may  issue  to  have  delivered  to  the  cred- 
itor a  moiety  of  all  the  lands  whereof  the  debtor 
was  seized  at  the  date  of  the  original  judgment  or 
at  any  time  afterwards. 

Stuart  Ac.  v.  Hamilton's  ex'ors.  503 

Sale  of  land  liable  to  elegit 
8.  On  a  bill  by  a  creditor  against  his  debtor  who 
has  escaped,  and  the  debtor's  alienee,  to  subject 
lands  devised  to  the  debtor  after  his  escape,  and 
conveyed  away  by  him  while  at  large,  a  court  of 
equity  will  decree  a  sale  of  so  much  as  is  liable  to 
the  elegit  lien,  to  wit.  a  moiety,  if  it  appear  that  the 
profits  thereof  are  insufficient  to  keep  down  the 
interest  of  the  debt.  But  it  will  go  no  farther.  It 
will  not  decree  a  sale  of  the  whole  lands. 

S.  C.       503 
ENDORSER. 

1.  Liability  on  negotiable  note  drawn  and  en- 
dorsed in  blank.    See  Negotiable  note  No.  1.  and 

Douglass  &c  V.  Scott  &  Fry.  43 

When  discharged  for  want  of  notice. 

2.  A  negotiable  note  is  endorsed  by  the  defendant 
first,  and  by  the  plaintiff  after  him.  and  discounted 
at  bank  for  the  accommodation  of  the  maker.  At 
its  maturity  a  like  note  made  ai»d  indorsed  as 
before,  for  the  purpose  of  continuing  the  accom- 
modation, is  offered  for  discount  at  the  same  bank, 
and  by  the  board  of  directors  Is  ordered  to  be  dis- 
counted: but  the  maker  having  made  no  provision 
to  pay  the  discount,  the  proceeds  are  not  carried  to 
the  credit  of  the  maker.  The  first  note  is  there- 
upon protested  for  nonpayment,  and  notice  is  given 
the  second  indorser,  but  there  is  a  failure  to  give 
due  notice  to  the  first  indorser.  The  second  note, 
though  it  remains  in  bank.  Is  treated  as  if  it  had 
never  been  discounted:  It  Is  never  protested,  nor  Is 
any  notice  of  its  nonpayment  given  to  any  of  the 

parties  to  it:  Held,  upon  these  facts,  that  no 
772     satisfactory  'excuse  is  shewn  for  the  omission 
to  give  notice  to  the  first  Indorser.  and  he  is 
discharged. 

May  V.  Boisseau,  164 

Right  to  withdraw  endorsement 

8.  When  the  period  arrives  at  which  the  second 
note  would  have  been  at  maturity,  a  third  note  Is 
In  like  manner  made.  Indorsed  and  offered  for  dis- 
count as  before,  but  the  amount  of  the  previous 
discount  being  still  due.  and  no  provision  made  for 
its  payment,  the  directors  of  the  bank  refuse  to 
discount  this  third  note.  At  the  date  of  the  third 
note,  the  defendant  was  ignorant  of  the  protest  of 
the  first  note,  and  the  rejection  of  the  second.  He 
became  cognizant  of  these  facts  while  the  plaintiff 
had  the  third  note  In  possession,  and  notified  him 
not  to  use  it  and  also  notified  the  bank  not  to  dis- 
count or  except  the  same.  Notwithstanding  these 
notices,  the  plaintiff  procured  the  third  note  to  be 
discounted  at  the  bank,  and  the  proceeds  having 
been  carried  to  the  credit  of  the  maker,  the  plain- 
tiff paid  as  much  more  as  would  retire  the  first  note. 
When  the  third  note  became  payable,  it  was  pro- 
tested, and  notice  given  to  the  defendant  The 
plaintiff  then  paid  and  retired  the  same:  Held,  the 
first  indorser,  at  the  time  of  giving  the  notices  to 
the  plaintiff  and  the  bank,  had  a  right  to  withdraw 
his  Indorsement,  and  the  plaintiff  cannot  recover 
against  him.  *        S.  C,       164 

4.  A  few  days  before  the  date  of  the  third  note, 
the  maker  executes  a  deed  of  trust,  reciting  that 
the  first  Indorser  is  bound  as  indorser  on  the  second 
note,  which  has  been  discounted  for  the  accommo- 
dation of  the  maker,  and  that  it  is  renewable  accord- 
ing to  the  course  of  business  in  the  bank,  at  the 
end  of  every  sixty  days,  at  the  pleasure  of  the  presi- 
dent and  directors,  and  that  the  maker  is  desirous 
of  completely  indemnifying  and  saving  harmless 
the  first  indorser  from  all  loss  and  damage  by  rea- 
son of  the  indorsement  aforesaid,  or  any  other 
which  he  may  make  for  the  purpose  of  continuing 
the  accommodation  of  the  bank  to  the  maker.  The 
deed  conveys  real  and  i>ersonal  estate,  and  it  Is 
made  to  secure  other  debts  besides  this,  and  other 
parties.  The  first  Indorser  executes  It.  but  Is  igno- 
rant at  the  time,  of  the  protest  of  the  first  note  and 
of  the  refusal  to  discount  the  second.    It  does  not 
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appear  that  the  property  conveyed  la   the  whole 

property  of  the  maker,  nor  that  It  la  adequate  to 

pay  tlie  note.    Held,  the  rl^ht  of  the  first  Indorser 

to  withdraw  his  indorsement  Is  not  destroyed  by 

any    thing    couulned    In    the  deed:   dlssentlente 

Bbookb.  J.  S.  C,       1(M 

ENTAIL. 

See  Will  No.  8.  and 

See  V.  Cralffen.  449 

ENTRY. 

I.  Validity  of  entry. 

1.  A  party  cannot  make  a  valid  entry  apon  lands 
on  which  another  has  previously  made  a  regular 
entry. 

Wilson's  heirs  v.  Dagga.  681 

2.  An  objection  that  the  warrant  under  which  the 
first  entry  was  made  had  been  previously  exhausted 
by  other  entries,  will  be  of  no  avail,  when  it  appears 
that  those  other  entries  were  in  the  names  of  per- 
sons who.  though  they  called  themselves  assignees 
of  the  warrant,  had  in  fact  no  assignment 

S.  C,       681 
II.  Effect  as  evidence. 

3.  See  Patent  No.  3,  and 

Harrlmanv.  Brown,  697 

EQUITABLE  JURISDICTION. 

1.  To  enforce  antenuptial  agreement  against  the 
husband.    See  Husband  and  wife  No.  1.  and 

Brown  and  wife  v.  Bonner  &c.,  1 

2.  To  distinguish  partnership  and  individual  funds 
conveyed  promiscuously  for  securing  social  and  in- 
dividual creditors.    See  Partnership  No.  4,  and 

M'Cullough  and  others  v.  SommervlUe.  416 

8.  Case  In  which,  under  the  circumstances,  a  fund 

conveyed  in  trust  for  payment  of  creditors  was 

properly  taken  out  of  the  hands  of  the  trustees  by 

the  court  of  chancery.  S.  C.       416 

4.  Judgment  creditor's  right  to  account  of  trust 
fund  conveyed  to  secure  other  creditors.  See  Mort-' 
gages  and  trusts  No.  18,  and 

Sklpwith's  ex'or  v.  Cunningham  &c.,  273 

5.  Jurisdiction  to  subject  estate  of  deceased  part- 
ner to  payment  of  partnership  debt.  See  Partner- 
ship No.  5,  and 

Jackson  v.  King's  representatives.  680 

6.  In  what  case  vendee  can  have  no  relief  against 
payment  of  the  purchase  money.  See  Vendor  and 
vendee  No.  8,  and 

Beale  v.  Seiveley  and  others,  668 

7.  Who  will  not  be  subrogated  to  vendor's  lien. 
See  Subrogation,  and 

Douglass  V.  Fagg,  688 

8.  Refusalof  relief  to  a  party  to  fraudulent  con- 
veyance.   See  Rescission  No.  1,  and 

James  v.  Bird's  adm'r,  610 

778        *9.  Jurisdiction  to  decree  sale  of  land  liable 
to  elegit    See  Elegit  No.  8,  and 
Stuart  &c.  V.  Hamilton's  ex'ors,  603 

10.  A  bill  of  Injunction  will  lie  to  restrain  pro- 
ceedings on  a  decree  obtained  by  surprise. 

Callaway  v.  Alexander  Ac,  114 

11.  Jurisdiction  to  relieve  against  mistake  In 
decree  entered  by  consent    See  Mistake  No.  4,  and 

Andei-son  v.  Woodford  and  others,  816 

12.  Restriction  of  relief  against  usurious  trust 
deed,  by  terms  of  prayer  In  plaintiff's  bill.  See 
Usury  No.  7.  and 

Turpin  V.  Povall  and  others,  98 

18.  Measure  of  relief  against  usurious  debt  un- 
paid.   See  Usury  No.  8.  and  S.  C.       98 
14.  How  far  relief  may  be  given  under  the  prayer 
for  general  relief. 

James  v.  Bird's  adm'r,  610 

16.  What  laches  will  bar  executor  of  relief  against 
decree  obtained  by  legatee.    See  Laches,  and 

Callaway  v.  Alexander  Ac.,  114 

ESCAPE. 

I.  Of  debtor. 

1.  See  Elegit  No.  2,  and 

Stuart  Ac.  v.  Hamilton's  ex'ors,  608 

2.  If  a  debtor  charged  In  execution  escape,  the 
creditor  may  obtain  new  execution,  either  by  scire 
facias,  or  upon  motion  after  reasonable  notice. 

Fawkes  v.  Davison.  664 

II.  Of  slave. 

3.  Concerning  action  against  sheriff  for  permit- 
ting escape  of  slave  committed  to  Jail  for  safekeep- 
ing, see  Slaves  No.  6,  7,  8,  9,  and 

Burley  v.  Griffith,  442 

4.  Prosecution  for  aiding  slave  to  escape.  See 
Slaves  No.  11,  Misdemeanour  No.  8.  and 

House  V.  Commonwealth,  766 

ESTATE  TAIL. 

What  Is  a  devise  of  an  estate  tail.  See  Will  No. 
8.  and 

See  V.  Gralgen,  449 


EVIDENCE. 

I.  Competency. 

1.  Question  as  to  the  competency  of  witness,  aris- 
ing under  a  bill  of  exceptions,  and  depending  on 
what  should  be  considered  the  real  state  of  the 
case,  upon  a  fair  Intendment 

Janey  v.  Blake's  adm'r,  ^  88 

2.  In  an  action  against  the  administrator  of  an 
intestate's  estate,  a  distributee  in  not  a  competent 
witness  for  the  defendant,  unless  he  has  made  a 
valid  release  of  all  his  interest  in  the  estate. 

S.  C,       88 
8.  What  admissions  are  competent  evidence.    See 
Admission,  and 

Spencer  v.  Pilcher.  666 

Harriman  v.  Brown,  697 

4.  What  evidence  Is  competent  against  bailee  In 

action  for  loss  of  slave  hired.    See  Bailment  No.  4. 

and 

Spencer  v.  Pilcher.  666 

6.  Competency  of  hearsay  evidence  to  prove 
boundary.    See  Boundary  No.  2,  8.  and 

Harriman  v.  Brown.  697 

6.  What  deed  declaring  loan  is  incompetent  evi- 
dence against  a  creditor  of  loanee.  See  Loan  No.  S, 
and 

Pate  V.  Baker  Ac..  80 

7.  What  evidence  in  mitigation  of  damages  is 
admissible.    See  Slander,  and 

M'Nutt  V.  Young.  642 

8.  What  evidence  is  proper  to  repel  presumption 
of  payment    See  Payment  No.  2.  and 

Johnson's  ex'or  v.  White,  814 

9.  What  Is  competent  evidence  against  sheriff  in 
action  for  suffering  escape  of  slave  committed  to 
jail  for  safekeeping.    See  Slaves  No.  7.  and 

Burley  v.  Griffith,  442 

1(^  Entry  not  admissible  to  counteract  patent  See 
Patent  No.  8,  and 

Harriman  v.  Brown,  697 

11.  What  variance  Is  ImmateriaL  See  Slaves  No. 
8,  and 

Burley  v.  Griffith,  442 

12.  What  Is  no  variance  between  indictment  and 
proof.    See  Counterfeit  bank  note  No.  8,  and 

Buckland  v.  Commonwealth.  782 

18.  Secondary    proof    of    counterfeit  note.    See 

Counterfeit  bank  note  No.  4,  and  S.  C,       782 

14.  Who  may  Introduce  answers  to  interrogatories 

filed  in  action  at  law.    See  Discovery,  and 

M'Farland  v.  Hunter,  489 

16.  How  objection  to  parts  of  a  deposition  should 
be  made.    See  Deposition,  and 

Harriman  v.  Brown,  697 

II.  Sufficiency. 

16.  See  Slaves  No.  7,  and 

Burley  v.  Griffith,  442 

17.  Usury  alleged  by  defendant  In  equity  must  be 
clearly  proved.    See  Usury  No,  9.  and 

Smith  V.  Nicholas  Ac.  830 

18.  Effect  of  answer  to  Interrogatories  filed  in 
action  at  law.    See  Discovery,  and 

M'Farland  v.  Hunter.  489 

19.  What  proof  will  sustain  presentment  for  gam- 
ing at  a  public  place.    See  Gaming  No.  1,  and 

Farmer  v.  Commonwealth.  741 

774        *20.  What    proof     will   susuin    indictment 

against  tavern  keeper  for  permitting  gaming 
in  his  tavern.    See  Gaming  No.  2,  8,  and 

Commonwealth  v.  Price.  787 

21.  What  proof  will  sustain  Indictment  for  larceny. 
See  Larceny,  and 

Walker  v.  Commonwealth.  74S 

22.  Case  in  which  a  conviction  of  murder  in  the 
first  degree  was  held  to  be  well  vrarranted  by  the 
evidence. 

Bennett  V.  Commonwealth,  746 

EXECUTION. 
After  discharge  or  escape  of  debtor. 

1.  After  debtor's  discharge  for  nonpayment  of 
jail  fees.    See  Judgment  No.  18.  and 

M'Cullough  and  others  v.  SommervlUe.  416 

2.  After  debtor's  escape.    See  Elegit  Na  2.  and 
Stuart  Ac.  v.  Hamilton's  ex'ors.  608 

8.  If  a  debtor  charged  In  execution  escape,  the 
creditor  may  obtain  new  execution,  either  by  scire 
facias,  or  upon  motion  after  reasonable  notice. 
Fawkes  v.  Davison.  664 

EXECUTORS  AND  ADBCINISTRATORS. 
L  What  administration  bond  Is  void. 
1.  After  the  death  of  an  executor  who  had  quali- 
fied as  such,  the  court  grants  administration  of  the 
testator's  unadmlnlstered  estate,  but  the  bond 
taken  from  the  administrator  is  in  the  form  of  a 
bond  for  administration  de  bonis  non  of  an  in- 
testate, not  In  the  form  of  a  bond  for  adminl«- 
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tration  de  bonis  non  wltb  tbe  will  annexed  of  a 
testator:  Hbld,  the  bond  is  void. 

Morrow's    adm'r    v.     Peyton's    adm'r    and 
others.  64 

II.  Liability  of  one  administrator  for  the  other. 

2.  Where  two  administrators  execuie  a  joint  ad- 
ministration bond,  each  is  a  surety  for  the  other: 
and  if  one  commit  a  deyastayit,  the  other  is  charsre- 
able,  but  only  as  surety,  and  pari  passu  'with  the 
other  sureties  in  the  bond:  dissentiente  Bbooks,  J., 
who  held,  that  for  a  devastavit  by  one  adminis- 
trator, the  other  is  pot  responsible  either  as  princi- 
pal or  surety.  S.  C,  54 
lU.  Liability  of  sureties. 

8.  Where  the  estate  of  one  decedent  is  indebted 
to  that  of  another,  and  the  same  person  is  adminis- 
trator of  both,  and  wastes  assets  of  the  debtor 
estate,  which  he  was  bound,  but  has  failed,  to  pay 
over  to  the  creditor  estate,  the  sureties  for  his  due 
administration  of  the  creditor  estate  are  liable  for 
such  default  and  devastavit.  S.  C,       54 

IV.  What  is  a  payment  by  administrator. 

4.  An  administrator  makes  a  verbal  promise  to 
the  aarent  employed  to  collect  a  debt  from  the 
estate,  that  if  he  will  pay  the  amount  to  his  princi- 
pal, the  administrator  will  repay  it  to  him  with  ih- 
terest:  the  aarent  accordingly  pays  his  principal  the 
debt,  and  the  administrator  afterwards  refunds  to 
the  airent  the  sum  paid,  with  interest:  Held,  the 
payment  by  the  airent  was  a  payment  by  the  admin- 
istrator, for  which  he  is  entitled  to  credit  at  the 
date  thereof,  whatever  be  the  time  at  which  the 
amount  was  repaid  the  aarent.  S.  C,       54 

V.  Effect  of  judgment  aarainst  curator. 

5.  Thata  judarment  against  curator  will  not  bar 
action  against  administrator,  see  Curator,  and 

Wynn's  ex'or  v.  Wynn's  adm'rs.  264 

VL  Refusal  of  relief  to  executor. 

6.  See  Laches,  and 

Callaway  v.  Alexander  &c.,  114 

VII.  Incompetent  witness  for  administrator. 

7.  In  an  action  aarainst  the  administrator  of  an 
intestate's  estate,  a  distributee  is  not  a  competent 
witness  for  the  defendant,  unless  he  has  made  a 
valid  release  of  all  his  interest  in  the  estate. 

Janey  v.  Blake's  adm'r,  88 

FELONY. 

1.  See  Counterfeit  bank  note,  and 

Buckland  v.  Commonwealth,  782 

2.  See  Larceny,  and 

Walker  v.  Commonwealth,  742 

8.  Case  in  which  a  conviction  of  murder  in  the 
first  degree  was  held  to  be  well  warranted  by  the 
evidence. 

Bennett  v.  Commonwealth.  745 

4.  In  Virarinia,  after  a  verdict  of  conviction  for 
felony,  the  court  has  power  to  arrant  a  new  trial, 
when  satisfied  that  the  evidence  is  insufficient  to  war- 
rant the  findlnar  of  the  jury. 

Bail  V.  Commonwealth,  720 

5.  What  affidavit  of  newly  discovered  testimony 
is  no  ground  for  new  trial.  See  New  trial  No.  8, 
and 

Bennett  v.  Commonwealth,  745 

FEME  COVERT. 
1.  See  Husband  and  wife. 
775      ♦Power  to  dispose  of  separate  property. 

2.  A  deed  of  settlement  made  before  marriage 
and  conveying  real  and  personal  property  to  a  trus- 
tee for  the  separate  use  of  the  intended  wife,  pro* 
vides  that  after  the  marriage  she  shall  have  power, 
by  written  instrument  under  her  hand  and  seal, 
attested  by  three  or  more  witnesses.  In  the  nature 
of  an  appointment  of  a  will  and  testament,  to  dis- 
pose of  the  property  as  freely  as  if  she  were  a  feme 
sole:  Hbld,  this  is  a  power  to  dispose  by  will  only, 
and  not  by  deed. 

Williamson  v.  Beckham,  20 

8.  A  feme  covert  holding  separate  property  in  real 
estate  by  deed  or  will  which  empowers  her  to  dis- 
pose of  it  in  a  designated  mode,  cannot  make  a  dis- 
position in  any  other,  though  other  modes  be  not 
expressly  negatived  by  the  deed  or  will:  per 
TUCKBR,  P.  S.  C,        20 

FOREIGN  JUDGMENT. 
See  Debt  No.  4,  and 
Draper's  ex'ors  v.  Gorman,  028 

FORGED  NOTE. 
Concerning  the  offence  of  passing  a  forged  bank 
note,  see  Counterfeit  bank  note,  and 

Buckland  v.  Commonwealth,  782 


FRAUD. 

1.  Jurisdiction  of  equity  to  correct  fraudulent  de- 
fect in  instrument  See  Husband  and  wife  No.  l, 
and 

Brown  and  wife  v.  Bonner  &c..  1 

2.  What  fraud  is  a  ground  of  relief  aarainst  the 
payment  of  purchase  money.  See  Vendor  and 
vendee  No.  8.  and 

Beale  v.  Seiveley  and  others.  068 

8.  Refusal  of  relief  to  a  party  to  fraudulent  con- 
veyance.   See  Rescission  No.  1,  and 

James  v.  Bird's  adm'r,  510 

FRAUDULENT  ALIENATIONS. 

1.  What  loan  is  fraudulent  as  against  credit6rs  of 
loanee.    See  Loan  No.  1,  2,  8,  and 

Pate  V.  Baker  &c.,  80 

2.  What  conveyance  to  secure  preferred  creditors 
is  not  fraudulent  See  Mortgages  and  trusts  No.  11. 
12.  and 

*Skipwith's  ex'or  V.  Cunningham  Ac,  272 

8.  It  is  entirely  fair  and  legal  for  a  debtor  in  fail- 
ing circumstances  to  prefer,  in  payment  one  just 
creditor,  or  set  of  creditors,  to  another. 

M'CuUough  and  others  v.  Sommerville,  415 

4.  What  conveyance  by  one  partner  of  a  firm  is 
not  fraudulent    See  Partnership  No.  4,  and 

S.  C.       415 

5.  When  a  fraudulent  conveyance  will  not  be  re- 
scinded.   See  Rescission  No.  1,  and 

James  v.  Bird's  adm'r,  510 

GAMING. 
I.  What  is  a  public  place. 

1.  On  a  day  when  many  persons  are  assembled  at 
a  tavern  for  the  purpose  of  mustering,  a  party  en- 
gage in  gaming  In  a  barn,  200  yards  distant  from  the 
tavern  house,  and  in  a  separate  enclosure,  though 
on  the  same  plantation,  the  barn  being  00  or  70  yards 
in  the  rear  of  another  barn  in  which  spirits  are 
sold  by  the  tavern  keeper:  Hbld,  the  first  mentioned 
barn  is  a  public  place,  within  the  meaning  of  the 
act  to  prevent  unlawful  gaming. 

Farmer  v.  Commonwealth.  741 

II.  Prosecution  against  tavern  keeper. 

2.  An  Indictment  against  a  tavern  keeper,  for 
suffering  the  game  of  loo  to  be  played  in  his  tavern 
by  certain  persons  named,  will  be  supported  by 
proof  of  his  having  suffered  that  game  to  be  played 
therein,  though  by  other  persons  than  those  named 
in  the  indictment 

Commonwealth  v.  Price.  757 

8.  If  a  party  indicted  for  suffering  an  unlawful 
arame  to  be  played  in  his  tavern,  was  keeper  of  the 
tavern  at  the  time  of  such  playing,  his  having  a 
license  at  the  time  is  not  necessary  to  his  convic- 
Uon.  S.  C.       757 

4.  On  conviction  of  a  tavern  keeper  upon  an  in- 
dictment for  permitting  unlawful  gaming  in  his 
tavern,  judarment  cannot  be  rendered  for  revoca- 
tion of  defendant's  license,  acquired  since  the  com- 
mission of  the  offence.  S.  C,       757 

GENERAL  ISSUE. 
Special  plea  of  matter  which  might  be  given  in 
evidence  under  general  issue.    See  Special  plea  No. 
2,  and 

Maggort  V.  Hansbarger,  533 

GRAND  JURY. 
It  is  not  necessary  that  sixteen  of  the  grand  jury 
should  concur  to  make  a  pre.sentment  or  find  a  bill 
of  indictment;  but  if  twelve  agree,  it  is  sufficient. 
Commonwealth  v.  Sayers.  722 

GRANTOR  AND  GRANTEE. 
See  Vendor  and  vendee. 

770  ♦HEARSAY. 

Admissibility  in  questions  of  boundary.    See 
Boundary  No.  2.  8,  and 

Harriman  v.  Brown,  0©7 

HIRING. 
See  Admission  No.  1,  Bailment  No.  4,    Slaves  No. 
1.  2.  8,  Tort  No.  4,  and 

Spencer  v.  Pllcher,  605.  0.  7 

HUSBAND  AND  WIFE. 
I.  Enforcement  of  antenuptial  agreement  against 
husband. 
1.  A  woman  being  about  to  marry,  it  Is  agreed  be- 
tween her  and  her  Intended  husband  that  out  of 
her  personal  estate  a  sum  of  money  shall  be  given 
to  and  settled  upon  her  sister,  and  the  intended 
husband  undertakes  to  have  an  instrument  drawn 
to  carry  this  purpose  into  effect:  the  husband  ac- 
cordingly has  an  instrument  prepared,  which  is 
produced  by  him  immediately  before  the  marriage. 
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and  executed:  but  it  tarns  ont  tbat  the  Instrnment 
is  HO  drawn,  that  at  law  it  does  not  amount  to  a  gift, 
nor  intercept  the  marital  risrhts:  Held,  notwith- 
standinsr.  the  agreement  itselt  may  be  set  up  against 
the  husband,  and  equity  will  correct  the  defect  in 
the  instrument,  whether  it  proceeded  from  fraud 
or  mistake. 

Brown  and  wife  v.  Bonner  &c..  1 

II.  What  will  bar  wife's  claim  under  marriage 
settlement. 
2.  By  deed  of  settlement  before  marriage,  the 
wife's  estate  is  conveyed  to  the  use  of  the  husband 
during  the  joint  lives  of  husband  and  wife,  and 
thereafter  to  be  at  her  sole  disposal;  and  the  hus- 
band's estate,  from  and  after  his  death,  Is  conveyed 
to  the  use  of  the  wife  for  her  life:  after  the  mar- 
riage, the  husband  and  wife  agree  upon  a  separa- 
tion, and  that  each  shall  relinquish  all  claim  upon 
the  estate  of  the  other;  they  separate  accordinjrly, 
and  the  husband  conveys  to  the  wife's  trustee  all 
his  interest  in  her  estate  under  the  deed  of  settle- 
ment; the  wife  retains  possession  of  the  estate,  and 
takes  the  profits  until  the  husband's  death,  a  period 
of  14  years,  the  annual  value  beinsr  greater  than 
that  of  the  husband's  one  estate:  after  the  husband's 
death,  the  wife  files  a  bill  in  chancery  against  the 
devisee  of  his  estate,  for  an  account  of  the  rents 
and  profits,  which  she  claims  as  tenant  for  life  un- 
der the  marriage  settlement:  Held,  the  claim  can- 
not be  allowed  in  equity. 

Fadeley  v.  Weatherby's  ex'ors,  29 

III.  Wife's  power  to  dispose  of  her  separate 

property. 
8.  See  Feme  covert  No.  2.  8,  and 
Williamson  v.  Beckham.  20 

IGNORANCE  OF  FACT. 
Right  of  endorser  to  withdraw  endorsement  made 
under  ignorance  of  fact.    See  Endorser  No.  8,  4,  and 
May  V.  Boisseau,  164 

IMPRISONMENT. 
When  Jury  may  ascertain  term  of  imprisonment 
for  misdemeanour.    See  Misdemeanour  No.  8,  and 
House  V.  Commonwealth,  756 

INCORPORATED  COMPANY. 
Constitutionality  of  law  affecting  bank  charter. 
See  Corporation  No.  8,  and 

Goddin  V.  Crump  Ac,  121 

INCORPORATED  TOWN. 

1.  Effect  of  grant  to  the  corporation  so  long  as  the 
land  shall  continue  to  be  used  for  certain  public 
purposes.    See  Corporation  No.  1,  and 

Boiling  V.  Mayor  &c.  of  Petersburg.  224 

2.  Constitutionality  of  law  authorizing  municipal 
taxation.    See  Corporation  No.  2.  and 

Goddin  V.  Crump  Ac.,  120 

INDICTMENTS,  INFORMATIONS  AND  PRESENT- 
MENTS. 

I.  Finding  and  recording. 

1.  It  is  not  necessary  that  sixteen  of  the  ffrand 
Jury  should  concur  to  make  a  presentment  or  find  a 
bill  of  Indictment:  butif  twelve  agree,  it  is  sufficient. 

Cx)mra  on  wealth  v.  Sayers,  723 

2.  The  record  of  the  finding  of  an  indictment  for 
retailing  ardent  spirits  without  license,  states  that 
the  grand  jury  presented  an  Indictment  against  W. 
T.  for. retailing  liquor.s.  a  true  bill:  Held,  this  is 
sufficient 

Tefftv.  Commonwealth,  721 

II.  Sufficiency. 

3.  What  Indictment  for  retailing  ardent  spirits  is 
sufficient    See  Ardent  spirits  No.  2,  and 

Tefft  V.  Commonwealth.  72! 

777  *4.  Though  the  name  of  the  county  be  left 
blank  in  the  margin  of  an  indlctaient  for  mis- 
demeanour.  It  Is  enough   If   the    county   be 

stated  In  the  body  of  the  Indictment.       S.  C.       721 

5.  What  Information  charges  no  offence.  See 
Line  tree  No.  2.  and 

Commonwealth  v.  Powell.  719 

6.  Sufficiency  of  Indictment  for  passing  counter- 
felt  bank  note.  See  Counterfeit  bank  note  No.  2 
and 

Buckland  v.  Commonwealth,  732 

7.  Sufficiency  of  Indictment  for  aiding  slave  to  es- 
cape.   See  Slaves  No.  11.  and 

House  V.  Commonwealth.  766 

III.  Pleas  In  abatement 

8.  Pleas  In  abatement,  offered  In  prosecutions  for 
misdemeanour,  ought  to  be  verified  by  oath  or 
affirmation. 

Commonwealth  v.  Sayers,  722 


rv.  Adjournment  of  jury.  / 

9.  See  Jury  No.  1,  and 

Bennett  v.  Commonwealth.  745 

V.  Proof. 

10.  Proof  of  indictment  for  passing  counterfeit 
note.    See  Counterfeit  bank  note  No.  3,  4.  and 

Buckland  v.  Commonwealth,  782 

11.  What  proof  will  sustain  presentment  forsram- 
ing  at  a  public  place.    See  Gaming  No.  1.  and 

Farmer  v.  Commonwealth.  741 

12.  Proof  of  Indictment  against  tavern  keeper  for 
permitting  gaming  In  his  tavern.  See  Gaming  No. 
2.  3.  and 

Commonwealth  v.  Price,  757 

18.  What  facts  amount  to  larceny.  See  Larceny, 
and 

Walker  v.  Commonwealth.  743 

14.  Case  in  which  a  conviction  of  murder  In  the 
first  degree  was  held  to  be  well  warranted  by  the 
evidence. 

Bennett  v.  Commonwealth.  745 

VL  Verdict 

15.  When  the  jury  may  ascertain  the  term  of  im- 
prisonment for  misdemeanour.  See  Misdemeanour 
No.  8.  and 

House  V.  Commonwealth.  755 

VII.  New  trial. 

16.  Power  of  court  to  grant  new  trial  after  convic- 
tion for  felony.    See  New  trial  No.  2,  and 

Ball  V.  Commonwealth,  726 

17.  What  affidavit  of  newly  discovered  testimony 
Is  no  ground  for  new  trial.  See  New  Trial  No.  3. 
and 

Bennett  v.  Commonwealth.  745 

VIII.  Judgment 

18.  Judgment  against  tavern  keeper  for  permit- 
tlnsr  gamlnsr  In  his  tavern.    See  Gamlnff  No.  4,  and 

Commonwealth  v.  Price,  767 


INDORSER. 


See  Endorser. 


INFORMATION. 
See  Line  tree  No.  2,  and 
Commonwealth  v.  Powell, 


719 


INHERITANCE. 
Transmission  of  inheritance    by  bastards.    See 
Bastard,  and 

Garland  v.  Harrison  &c..  368 

INJUNCTION. 

1.  A  bill  of  injunction  will  He  to  restrain  proceed- 
ings on  a  decree  obtained  by  surprise. 

Callaway  v.  Alexander  Ac  ,  114 

2.  Injunction  to  sale  under  usurious  deed  of  trust. 
See  Usury  No.  7.  and 

Turpin  v.  Povall  and  others,  98 

8.  Injunction  in  case  of  usurious  debt  unpaid.    See 

Usury  No.  8,  and  S.  C,       93 

INSTRUCTION. 
What  is  no  instruction  of  court  to  jury.    See 
Arbitration  and  award  No.  7.  and 

DoolItUe  V.  Malcom  60B 

INTEREST. 

1.  What  Interest  on  dlscountlnsr  a  note  at  bank 
is  not  usurious.    See  Usury  No.  1.  2,  and 

State  bank  of  N.  Carolina  v.  Cowan  Sec.,  238 

2.  Concerning  usury  In  contract  where  the  con- 
tingency sroes  to  the  interest  only  of  the  loan,  see 
Usury  No.  4,  and 

Smith  V.  Nicholas  &c..  S80 

8.  What  is  recoverable  by  sheriff  on  motion 
against  deputy  and  his  sureties.  See  Sheriff  No.  1. 
and 

M'Daniel  and  others  v.  Brown's  ex'or.  218 

INTERNAL    IMPROVEMENT. 
Constitutionality    of  laws    authorizinsr    corpora- 
tions to  subscribe  for  stock  of  an  internal  improve- 
ment company.    See  Corporation  No.  2,  8,  and 

Goddin  v.  Crump  Ac..  190,  121 

INTERROGATORIES. 
Effect  of  answers  to  Interrogatories  filed  in  action 
at  law.    See  Discovery,  and 

M'Farland  v.  Hunter,  489 

778  ♦INTESTACY. 

What  is    no  intestacy.     See    Leg-acy   and 
legatee  No.  8,  and 

Kinnaird   ex'or  &c.    v.  William's  adm'r  and 
others.  400 
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JAIL  FEES. 
Effect  of  discbarere  of  debtor  for  nonpayment  of 
the  jail  fees.    See  Judsrment  No.  13,  and 

M'Callouffli  and  otbers  v.  SommervlUe.  416 

JUDGMENT. 

1.  On  overrulingr  demurrer  to  plea  in  bar.  See 
Demurrer  No.  4.  and 

MafffiTort  V.  Hansbar^er,  532 

2.  On  motion  by  sheriff  asralnst  deputy  and  sure- 
ties.   See  Sheriffs  No.  1.  and 

M'Daniel  and  others  v.  Brown's  ex'or,  218 

3.  Judg^ment  recovered  ag^ainst  curator  no  bar  of 
new  action  against  administrator.  See  Curator, 
and 

Wynn's  ex'or  v.  Wynn's  adm'rs,  254 

4.  Against  tavern  keeper  for  permittinsr  ffaminsr 
In  bis  tavern.    See  Gamin?  No.  4,  and 

Commonwealth  v.  Price.  767 

5.  Judi?ment  in  arrest  a  waiver  of  defendant's 
motion  for  new  trial.    See  New  trial  No.  1,  and 

Sims  V.  Alderson,  479 

6.  What  is  a  final  judgment  of  circuit  court  to 
which  supersedeas  lies.  See  Circuit  superlour 
courts,  and 

Janey  v.  Blake's  adm'r,  88 

7.  Dismission  of  caveat  on  reversing  judgment 
for  caveatee.    See  Caveat  No.  8,  and 

Wilson's  heirs  v.  Daggs,  681 

8.  What  may  be  pleaded  to  debt  on  judgment  of 
tbe  district  of  Columbia.    See  Debt  No.  4,  and 

Draper's  ex'ors  v.  Gorman,  628 

9.  When  trust  deed  to  secure  creditors  is  not 
overreached  by  judgment.  See  Mortgaged  and 
trusts  No.  6.  7,  8,  and 

Skipwith's  ex'or  v.  Cunningham  &c.,  271,  272 

10.  What  deed  is  not  fraudulent  as  to  judgment 
creditor.  See  Mortgages  and  trusts  No.  U.  12. 
and  S.   C.       272 

11.  Judgment  creditor's  right  to  account  of  fund 
conveyed  in  trust  to  secure  other  creditors.  See 
Mortgages  and  trusts  No.  13.  and  S.  C.       272 

12.  Rights  of  judgment  creditor  after  debtor's  es- 
cape from  execution.  See  Elegit  No.  2,  8,  Execution 
No.  3.  and 

Stuart  Ac.  v.  Hamilton's  ex'ors,  508 

Fawkes  v.  Davison.  654 

13.  A  judgment  creditor,  whose  debtor,  after  be- 
ing taken  in  execution,  has  been  discharged  from 
custody  by  the  jailor,  for  nonpayment  of  the  jail 
fees,  is  remitted  to  the  lien  of  his  judgment,  and 
will  be  entitled  to  satisfaction  out  of  the  debtor's 
land,  in  preference  to  creditors  claiming  under  a 
deed  of  trust  executed  by  the  debtor,  conveying 
the  land,  but  not  recorded  in  the  county  where  it 
lies. 

M'Cullough  and  others  v.  Sommerville,  416 

JURY. 

1.  Tbe  sheriff  is  ex  officio  bound  to  keep  the  jury 
when  adjourned  in  a  criminal  cause,  and  it  is  not 
indispensably  necessary  that  he  should  be  sworn  ; 
but  it  it  were  necessary  to  swear  him,  it  would  be 
presumed  that  he  was  sworn,  in  a  case  where  the 
record  does  not  shew  the  contrary. 

Bennett  v.  Commonwealth,  745 

2.  When  jury  may  ascertain  imprisonment  for 
misdemeanour.    See  Misdemeanour  No.  8,  and 

House  V.  Commonwealth,  755 

3.  See  Grand  jftry,  and 

Commonwealth  v.  Sayers,  722 

JUSTIFICATION. 

1.  The  county  courts  having  jurisdiction  to  estab- 
lish and  maintain  public  roads  in  their  respective 
counties,  a  surveyor  is  justified  in  executing  an  or- 
der of  the  county  court  requiring  blm  to  open  a 
road,  though  such  order  be  irregularly  made. 

Yeager  v.  Carpenter  and  others,  454 

2.  Concerning  plea  of  justification  under  order  of 
county  court  to  open  road,  and  replication  to  such 
plea,  hee  Trespass  No.  2,  and  S.  C       454 

LACHES. 
What  will  bar  relief  against  decree. 
In  suit  by   legatee   against  executor,  for  an  ac- 
count,   and   payment  of   the   legacy,   subpoena  is 
served  on  the  executor  in  June  1828 :  order    made 
for  account  in  October  1829  :  and  decree  by  default 
against  the  executor,  for  the  legacy,  in  May  1831. 
Then,  executor  files  bill  against   legatee,  stating, 
that  complainant  is.  and  was  at  tbe  institution  of 
tbe  former  suit,  a  nonresident  of  the  state:  that 
shortly  after  the  subpoena  was   nerved  on  him,  he 
wrote  to  an  attorney  i>racti8ing  in  the  court,  re- 
questing him  to  file  his  answer  and  attend  to  the 
suit  for  him  :  that  the  attorney  never  filed  tbe 
779     answer  *or  attended  to  the  suit,  and  died  dur- 
ing the  progress  of  it,  complainant  being  igno- 
rant of  his  neglect  or  of  his  death,  until  after  the 


decree,  otherwise  he  would  have  employed  other 
counsel;  that  though  the  commissioner's  notice  for 
taking  the  account  was  published  in  a  newspaper, 
complainant,  not  taking  that  paper,  never  saw  the 
notice  or  knew  of  the  proceedings  before  the 
commissioner ;  and  that,  on  a  fair  settlement, 
complainant  would  be  found  in  advance  of  his  tes- 
tator's estate  :  and  praying  an  injunction  to  re- 
strain proceedings  on  th<e  decree,  and  general 
relief :  Hkld.  upon  tbe  case  stated  in  the  bill,  tbe 
complainant  was  guilty  of  laches,  and  is  not  en- 
titled to  relief. 

Callaway  v.  Alexander  &c.,  114 

LAND.* 

1.  What  deed  does  not  pass  the  title  to  land.  See 
Deed  No.  1,  and 

Martin  v.  Flowers.  158 

2.  What  shall  be  deemed  an  acceptance  by  a 
vendee,  of  the  conveyance  made  to  him  by  the 
vendor. 

Beale  v.  Seiveley  and  o;:hers.  658 

3.  Question  whether  the  sale  of  a  tract  of  land 
was  by  the  acre  or  in  gross. 

Russell  &c.  V.  Keeran  &c.,  9 

4.  Effect  of  grant  to  a  corporate  town  so  long  as 
the  land  shall  continue  to  be  used  for  certain  public 
purposes.    See  Corporation  No.  1,  and 

Boiling  V.  Mayor  Ac.  of  Petersburg,  224 

5.  What  is  not  a  sale  of  a  pretensed  title.  See 
Pretensed  title,  and 

Martin  v.  Flowers.  158 

6.  What  possession  is  not  adversary  to  the  com- 
monwealth.   See  Commonwealth,  and 

Gore  V.  Lawson  and  another,  458 

7.  Relation  of  the  lien  of  judgment  to  first  day  of 
term.    See  Mortgages  and  trusts  No.  6,  and 

Skipwith's  ex'or  v.  Cunningham  &c..  271 

8.  Revival  of  judgment  lien  after  discharge  or  es- 
cape of  debtor.  See  Judgment  No.  18,  Elegit  No.  2, 
and 

M'Cullough  and  others  v.  Sommerville,  416 

Stuart  &c.  v.  Hamilton's  ex'ors,  608 

9.  Decree  for  sale  of  land  liable  to  elegit.  See 
Elegit  No.  3.  and 

Stuart  &c.  V.  Hamilton's  ex'ors,  603 

la  See  Vendor  and  vendee. 

11.  Concerning  rights  to  unpatented  lands,  see 
Caveat  No.  2.  8.  Entry  No.  1, 2.  and 

Wilson's  heirs  v.  Daggs.  681 

LANDLORD  AND  TENANT. 
When  tenant  is  not  bound  to  rebuild. 
A  lease  is  made  of  a  lot  of  land  with  all  the  appur- 
tenances thereunto  belonging,  for  four  years,  and 
the  defendant  agrees  to  pay  tbe  plaintiff  22  dollars  a 
year,  and  at  the  expiration  of  tbe  four  years,  to  re- 
turn the  property  to  the  plaintiff  with  all  of  its 
appurtenances.  On  the  premises  there  were,  at  the 
time  of  the  lease,  a  grist  mill  and  carding  machine, 
which  during  the  term  were  consumed  by  fire,  either 
accidentally,  or  by  some  unknown  incendiary: 
Held,  the  contract,  according  to  its  fair  meaning, 
could  not  be  considered  as  binding  the  tenant  to 
rebuild. 

Maggort  V.  Hansbarger,  582 

LARCENY. 
A  person  employed  by  a  mercantile  firm  as  a 
salesman  in  their  store,  having  full  control  over  tbe 
goods  in  the  store  room,  and  the  money  in  the  cash 
drawer,  for  the  purposes  of  his  employment,  ab- 
stracts a  part  of  the  goods  and  money,  with  a  fraud- 
ulent intent  to  convert  the  same  to  his  own  use: 
Held,  he  is  guilty  of  larceny. 

Walker  v.  Commonwealth.  743 

LAW. 

1.  See  Statutes  cited  and  construed. 

2.  By  what  law  a  contract  shall  be  governed.  See 
Contract  No.  5.  6.  and 

Turpin  v.  Povall  and  others.  93 

8.  Constitutionality.    See  Corporation  No.  2,  8.  and 

Goddin  V.  Crump  &c.,  120,  121 

LEASE. 
See  Landlord  and  tenant  and 
Maggort  V.  Hansbarger,  532 

LEGACY  AND  LEGATEE. 

1.  What  is  an  ademption  of  legacy.  See  Will  No. 
4,  and 

King's  ex'ors  v.  Sheffey's  adm'r,  614 

2.  Where  tbe  will  of  a  testator  devises  away  land 
belonging  to  another  person,  and  gives  a  legacy  to 
that  person,  he  cannot  claim  the  benefit  of  the  leg- 
acy, after  asserting  his  right  to  tbe  land  and  recov- 
ering it  from  tbe  devisee. 

Kinnaird    ex'or    &c.    v.  William's    adm'r 
and  others,  400 

8.  Though  a  legatee  under  a  will  which  devises 
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away  property  beloDfioff  to  him.  elect  to  retain 

such  property  and  to  waive  the  legacy,  the  tes- 

780     tator  is  not  thereby  *rendered  intestate  as  to 

the  subject  of  such  leiracy,  but  it  shall  go  to 

the  disappointed  devisee,  in  satisfaction  of  his  loss. 

S.  C.       400 
4.  Effect  of  acquiescence  in  settling  construction 
of  will.    See  Acquiescence,  and 

Wrights  V.  Oldham  and  others.  806 

LEX  FORI. 
When  it  shall  govern.    See  Contract  No.  8,  and 
Turpin  v.  Povall  and  others.  98 

LEX  LOOl  CX)NTRACTUS. 
See  Contract  No.  6,  and 
Turpin  V.  Povall  and  others,  W 

LIEN. 

1.  Vendor  of  personalty  has  no  lien.  See  Vendor 
and  vendee  No.  6.  and 

James  v.  Bird's  adm'r,  510 

2.  What  agreement  between  vendor  and  vendee 
constitutes  no  lien  on  tbe  land.  See  Vendor  and 
vendee  No.  6,  and 

Brawley  v.  Catron  and  others.  622 

8.  Who  will  not  be  subrogated  to  vendor's  lien. 
See  Subrogation,  and 

Douglass  V.  Fagg,  688 

4.  Concerning  lien  of  judgment,  see  Mortgages  and 
trusts  No.  6.  Judgment  No.  18,  and 

Sklpwith's  ex 'or  v.  Cunningham  &c.,  271 

M'Cullough  and  others  v.  Sommerville,  416 

LIMITATION. 
What  length  of   possession  resumed   by  lender 
will  bar  claim  of  loanee's  creditor.    See  Loan  No.  8, 
and 

Pate  V.  Baker  Ac.  80 

LINE  TREE. 

1.  Proof  of  identity.  See  Boundary  No.  2,  8,  Pat- 
ent No.  8,  and 

Harriman  v.  Brown,  697 

2.  Information  charges  that  defendant  did  know- 
ingly and  wilfully,  without  lawful  authority,  cut 
down  and  carry  off  a  line  tree  between  his  land  and 
the  land  of  a  certain  J.  H.  contrary  to  the  form  of 
the  statute:  Hbld,  the  offence  is  not  so  charged  as 
to  be  punishable  by  any  law  in  force  in  Virginia. 

Commonwealth  v.  Powell,  719 

LOAN. 
I.  What  is  fraudulent  against  creditors  of  loanee. 

1.  Case  between  the  lender  of  a  slave  and  the  cred- 
itors of  the  loanee,  under  the  statute  declaring 
tbat  where  possession  shall  have  remained  with  the 
loanee  or  those  claiming  under  him.  for  five  years, 
without  demand  made  and  pursued  by  due  process 
of  law  on  the  part  of  the  lender,  the  loan  shall  be 
taken  to  be  fraudulent  as  to  the  creditors  of  the 
loanee,  unless  it  were  declared  by  will  or  by  deed 
in  writing  proved  and  recorded. 

Pate  v.  Baker  Ac.  80 

2.  After  a  loan  to  a  person  with  whom,  or  with 
those  claiming  under  him.  possession  has  remained 
five  years,  a  deed  is  made  by  tbe  lender,  declaring 
the  original  loan  and  continuing  it;  but  this  deed  is 
never  admitted  to  record:  Hrld.  the  deed  cannot 
affect  a  creditor  of  the  person  in  possession,  and 
ought  not  to  be  received  as  evidence  against  such 
creditor.  S.  C,       80 

8.  Where  possession  has  remained  with  the  loanee, 
or  with  those  claiming  under  him,  for  five  years, 
and  is  then  resumed  by  tbe  lender,  the  possession 
must  continue  with  the  lender  the  full  period  of  five 
years  from  the  time  it  was  actually  resumed,  before 
the  title  will  be  revested  in  the  lender  as  against  a 
creditor  of  the  loanee.  S.  C,       80 

II.  Usurious  loan. 
4.  See  Usury. 

MARRIAGE  SETTLEMEl^. 
See  Feme  covert  and  Husband  and  wife. 
MISDEMEANOUR. 

1.  See  Ardent  spirts,  and 

Tefft  V.  Commonwealth.  721 

2.  What  information  charges  no  offence.  See 
Line  tree  No.  2,  and 

Commonwealth  v.  Powell,  719 

3.  Indictment  for  aiding  slave  to  escape.  See 
Slaves  No.  11,  and 

House  v.  Commonwealth.  755 

4.  Statement  of  county  in  the  indictment  See 
Venue  No.  3,  and 

Tefft  V.  Cemmonwealth.  721 

5.  Pleas  In  abatement,  offered  in  prosecutions  for 
misdemeanour,  ought  to  be  verified  by  oath  or  affir- 
mation. • 

Commonwealth  v.  Sayers.  722 


6.  What  gaming  is  at  a  public  place.  See  Oaming- 
No.  1,  and 

Farmer  v.  Commonwealth.  741 

7.  Prosecution  against  tavern  keeper  for  permits 
ting  gaming  in  bis  tavern.  See  Gaming  No.  2,  8.  4, 
and 

Commonwealth  v.  Price,  78T 

781  ♦S.  On  Indictment  upon  the  statute  of  Jan- 
uary 27.  1829.  Supp.  to  Rev.  Code,  ch.  184. 1 1,  for 
aiding  a  slave  to  escape  from  his  owner,  the  jury 
find  defendant  guilty,  ascertain  tbe  term  of  hi» 
imprisonment,  and  assess  the  fine:  and  the  court 
renders  judgment  according  to  the  verdict:  Hcld, 
there  is  no  error  in  such  proceeding. 

House  V.  Commonwealth,  75& 

MISJOINDER. 
What  is  no  misjoinder  of  counts.    See  Tort  No.  4. 
and 

Spencer  v.  Pilch er,  56!> 

MISTAKE. 

1.  Right  ot  endorser  to  withdraw  endorsement 
made  under  mistake  of  fact.  See  Endorser  No.  8,  4, 
and 

May  V.  Bolsseau.  164 

2.  Jurisdiction  of  equity  to  correct  mistake  in 
instrument  drawn  to  carry  into  effect  antenuptial 
agreement.    See  Husband  and  wife  No.  l.  and 

Brown  and  wife  v.  Bonner  Ac..  1 

8.  jurisdiction  of  equity  to  reform  trust  deed 
made  to  secure  individual  and  partnership  cred- 
itors, so  as  to  effect  the  probable  intent  of  grantor 
and  the  justice  of  the  case.  See  Partnership  No.  4, 
and 

M'Cullough  and  others  v.  Sommerville.  41^ 

Relief  against  mistake  in  decree  entered  by  consent. 
4.  By  written  agreement  between  vendor  and 
vendee  of  land,  part  of  the  purchase  money  is 
reserved  in  vendee's  hands  until  a  good  title  shall 
be  conveyed,  and  is  not  to  bear  interest  in  the 
mean  time;  and  this  agreement  is  deposited  with  a 
third  person.  Vendor  flies  bill  against  vendee  and 
parties  holding  the  legal  title,  asking  a  release  and 
conveyance  thereof  to  vendee,  and  that  he  be 
decreed  to  pay  "the  balance  of  the  purchase  money." 
(the  amount  being  left  blank,  and  nothing  being 
said  of  interest):  and  vendor's  counsel  in  the  suit 
is  one  who  had  assisted  in  preparing  the  agreement. 
Vendee  answers  that  he  is  ready  to  pay  the  balance 
on  receiving  a  good  title,  and  agrees  that  as  to  him 
the  cause  may  be  heard  by  consent:  which  answer 
of  vendee  is  drawn  by  vendor's  counsel.  The  agree- 
ment is  never  produced  or  filed:  and  though  vendee 
employs  counsel,  he  employs  him  merely  to  ascer- 
tain the  sufficiency  of  the  title,  and  the  counsel 
never  has  his  attention  directed  to  any  other  ques- 
tion. The  decree  in  the  cause,  which  purports  to  be 
made  by  consent,  and  the  draught  of  which  was 
in  fact  signed  by  both  the  counsel,  directs  a  convey- 
ance to  the  vendee,  and  payment  l^y  him  of  the 
balance  of  purchase  money,  with  interest  thereon 
from  a  period  several  years  anteriour  to  the  decree. 
Vendor's  counsel,  who  is  also  assignee  of  the  greater 
part  ot  the  purchase  money  due,  agrees  with 
vendee,  on  his  complaining  of  the  decree,  that  if  he 
will  pay  the  amount  so  assigned,  the  question  of  his 
liability  for  Interest  shall  be  submitted  to  the  chan- 
cellor at  the  next  term.  Vendee  pays  the  amount 
of  the  assignment,  but  the  counsel  falls  to  submit 
the  question  of  interest,  and  sues  out  execution  on 
the  decree.  Hkld.  upon  these  facts,  the  vendee  is 
entitled  to  relief  in  equity:  and  such  relief  may  be 
had  by  original  bill  against  the  vendor  and  his  coun- 
sel. 

Anderson  v.  Woodford  and  others,  Sl<( 

MITIGATION  OF  DAMAGES. 
See  Slander,  and    , 
M'Nutt  V.  Young.  545? 

MORTGAGES  AND  TRUSTS. 

1.  Right  of  endorser  to  withdraw  his  endorsement 
though  secured  by  trust  deed  from  the  maker.  See 
Endorser  No.  4.  and 

May  V.  Bolsseau.  164 

2.  Action  in  respect  of  trust  property  must  be 
brought  by  trustee.  See  Trusts  and  trustees  Na  5, 
and 

Poage  V.  Bell.  604 

8.  Case  in  which,  under  the  circumstances,  a  fund 

conveyed  in  trust  for  payment  of  creditors,  was 

properly  taken  out  of  the  hands  of  the  trustees  by 

the  court  of  chancery. 

M'Cullough  and  others  v.  Sommerville,  41ft 

4.  Relief  in  equity  against  usurious  trust  deed. 
See  Usury  No.  7,  and 

Turpin  V.  Povall  and  others.  98 

5.  Priority  of  judgment  over  unrecorded  trust 
deed.    See  Judgment  No.  13,  and 

M'Cullough  and  others  v.  Sommerville.  416 
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■WHen  not  overreacbed  by  judgment. 

(L  It  la  well  settled  as  a  general  rule,  tbat  the  lien 

of  a  judgment  u%n  the  land  of  the  debtor  relates 

back  to  the  commencement  of  the  terni  at  which 

^e  judgment  was  obtained,  and  overreaches  a  deed 

JS  trust  on  the  land  executed  by  the  debtor  on  or 

Sfter  the  first  day  of  the  term.    But  the  term  Is  not 

Considered  as  necessarily  commencing  on  the  day 

appointed  by  law  for  Its  comnjencement.    A 

782     deed  admitted  to  record  on  the  day  ♦appointed 

for  commencing  the  term,  but  before  the  day 

on  which  the  court  actually  commences  its  session. 

Will  be  unaffected  by  the  Hen  of  the  judgment. 

Pklpwlth's  ex'or  v.  Cunningham  Ac.,  271 

7.  It  Is  not  necessary  to  the  vaUdlty  of  a  deed  of 
trust,  that  It  should  be  executed  by  the  cestui  que 
trust.  The  deed  operates  to  pass  the  legal  title  so 
soon  as  executed  by  the  grantor  and  the  trustees, 
Ind  can  only  be  avoided  by  the  dissent,  express  or 
implied,  of  the  cestui  que  trust.  fc^'i^„Ilt 

8.  A  deed  of  trust  conveying  land  for  the  benefit 
of  creditors,  which  Is  executed  by  the  maker  of  the 
deed  and  the  trustees,  and  duly  recorded  before  a 
judgment  is  obtained  against  the  maker  will  Inter- 
iept  the  lien  of  the  judgment,  although  the  cred- 
itors may  not  have  given  their  assent  to  the  deed 
until  after  the  judgment  In  such  case,  even  in  a 
?ourt  of  equity,  the  equity  of  the  Judgment  creditor 
wiU  gener^ly  be  considered  Inferlour  to  the  equity 
of  the  creditors  claiming  under  the  d^ed^  ^         ^^ 

When  not  fraudulent, 

9.  It  is  entirely  fair  and  legal  'or  a  debtor  In  fall- 
ing circumstances  to  prefer.  In  payment,  one  just 
creditor,  or  set  of  creditors,  to  another. 

M'Cullough  and  others  v.  SommervlUe,  415 

10  See  Partnership  No.  4.  and  o.  v^.,       *to 

11.  The  statute  to  prevent  fraudulent  conveyances 
applies  to  no  conveyance  made  bona  fide  for  valua- 
ble consideration,  and  does  not  prevent  a  debtor  In 
falling  circumstances  from  preferrtng  one  class  of 
creditors  to  another.  i„„h,^  jj,^  278 

Sklpwlth's  ex'or  v.  Cunningham  &c.,  -«» 

15^  A  debtor  conveys  the  whole  of  Ills  property  to 
trustees,  upon  trust  to  sell  the  same,  and  out  of  the 
net  oroceeds  pay  in  the  first  place  certain  preferred 
??edlto?rand  then  disburse  the  residue  In  paying, 
pro  rata  all  the  just  debts  due^from  him  to  any 
o[her  creditors  who  should  within  four  months, 
release  the  debtor  from  farther  claim :  Hbld,  not- 
withstanding the  provision  for  ^a  release,  the 
deed  is  valid,  and  those  embraced  by  its  terms  will 
hive  the  benefit  of  the  property  In  preference  to  a 
judgment  creditor.  »-^«      *'* 

Who  may  have  account  of  trust  fund. 
18.  In  such  case,  however,  the  i?<^<f™j;?J5  <^redltor 
lias  a  right  to  an  account  of  the  trust  fund,  and  to 
th«  payment  of  his  debt  out  of  the  surplus,  if  any. 
affe?  saTisfying  the  preferred  creditors  and  those 
who  acceded  to  the  composition.  ».  t>..       ^*^ 

MOTION. 
1   If  a  debtor  charged  in  execution  escape,  the 
creditor  may  obtain  new  execution,  either  by  scire 
facias,  or  upon  motion  after  reasonable  noUce. 
Fawkes  v  Davison,  "^ 

2.  Wbat    amount  is    recoverable  by    sheriff    on 
motion  against  deputy  and  his  sureties.    See  Sher- 

M'Da'nlei  a£d  others  v.  Brown's  ex'or.  218 

MURDER. 
Case  In  which  a  conviction  of  murder  In  the  first 
degree  was  held  to  be  well  warranted  by  the  evl- 

Bennett  v.  Commonwealth,  745 

NEGOTIABLE  NOTE. 
I.  Drawing  and  endorsing  In  blank. 
1  A  negotiable  note  signed  In  blank  and  Indorsed 
in  blank  by  several  persons.  Is  delivered  to  another 
to  raise  money  on  for  his  own  accommodation. 
That  other  fills  It  up  so  as  to  make  It  Payable  sixty 
days  after  date,  and  having  put  Hi*  own  name  on  It 
S^  last  Indorser.  delivers  It  to  the  plalnUffs  to 
rt^noHit  in  bank  to  take  up  a  note  which  they  had 
fnXSed  for  him     The  plal^  after  offering  It  to 

the  SSk  fSr  discount,  alter  the  word  f^ty  to  thirty, 
so  as  to  make  the  time  of  payment  thirty  days 
earlier.  This  alteration  Is  made  with  the  assent  of 
the  last  Indorser,  but  In  the  absence  and  without 
the  knowledge  of  the  drawer  and  other  Indorsers. 
HELD,  the  plaintiffs,  notwithstanding  the  alteration, 
may  recover  on  the  note  against  the  drawer  and  all 
the  Indorsers:  dlssentlente  Tuckbb,  P. 

Douglass  &c.  v.  Scott  &  Fry,  4» 

II.  When  endorser  Is  not  liable. 
2.  When  endorser  Is  discharged  for  want  of  noUce. 
See  Endorser  No.  2,  and 

May  V.  Bolsseau.     .  *^ 


INDEX 

'    8.  Right  of  endorser  to  withdraw  his  endorsement 

See  Endorser  No.  8,  4,  and  S,  C,       IM 

III.  Discount  of  note. 

4.  What  discount  of  note  at  bank  Is  not  usurious. 

See  Usury  No.  l.  2,  3.  and  ' 

State  bank  of  N.  Carolina  v.  Cowan  &c..     238 


788  ♦NEW  TRIAL. 

L  When  superseded  by  motion  in  arrest 
1.  After  verdict  for  the  plaintiff,  the  defendant 
moves  for  a  new  trial,  and  also  in  arrest  of  judg- 
ment ;  the  court  below,  without  deciding  upon  the 
motion  for  a  new  trial.  Is  of  opinion  for  the  defend-, 
ant  upon  the  motion  in  arrest  and  enters  judgment, 
in  his  favour,  which  is  reversed  in  an  appellate, 
court :  That  court  upon  overruling  the  motion  in 
arrest  will  not  send  the  cause  back  for  a  decision 
upon  the  motion  for  a  new  trial,  but  will  proceed  to 
give  final  judgment  for  the  plaintiff. 

Sims  V.  Alderson.  47» 

II.  In  felony. 

2  In  Virginia,  after  a  verdict  of  conviction  for 

felony,  the  court  has  power  to  grant  a  new  trial. 

when  satisfied  that  the  evidence  Is  Insufficient  to 

warrant  the  finding  of  the  jury. 

Ball  V.  Commonwealth,  726 

8.  After  a  verdict  of  guilty  on  an  Indictment  for 
murder,  prisoner  makes  affidavit  that  T.  C.  Is  a 
material  witness  for  him  In  the  prosecution  :  that 
he  was  not  summoned  to  attend  the  trial,  because^ 
prisoner  was  not  then  Informed  that  he  knew  any 
thing  relating  to  the  affair  ;  and  that  prisoner  con- 
siders that  his  testimony  would  have  an  Important 
effect  on  a  subsequent  trial  of  the  cause  :  and  on 
this  affidavit  prisoner  founds  a  motion  for  a  new. 
trial,  which  the  court  overrules  :  Hhld,  the  new 
trial  was  properly  refused. 

Bennett  v.  Commonwealth,  746 

NIL  DEBET. 
When  a  good  plea  to  debt  on  judgment    See  Debt 
No.  4,  and 

Draper's  ex'ors  v.  Gorman,  628, 

NOTE. 

1.  Debt  lies  not  on  a  note  for  payment  of  a  named 
sum  In  bank  notes.    See  Debt  No.  8,  and 

Belrne  &c.  v.  Dunlap,  614 

2.  See  Negotiable  note. 
8.  See  Counterfeit  bank  note,  and 

Buckland  v.  Commonwealth.  732 

NOTICE. 
When  endorser  Is  discharged  for  want  of  notice. 
See  Endorser  No.  2.  and 

May  V.  Bolsseau,  16J 

OBLIGATION. 

1.  Debt  lies  not  on  an  obligation  for.  payment  of  a 
named  sum  In  bank  notes.    See  Debt  No.  8,  and 

Belrne  &c.  v.  Dunlap,  514 

2.  What  Is  no  discharge  of  obligation  either  as  to 
principal  or  surety.   See  Principal  and  surety  No.  1, 

Tremper  v,  Hemphill  Ac,  623 

ORDER. 
Under  the  sUtute  of  Virginia.  1  Rev.  Code,  ch.  1». 
$  4,  an  action  of  debt  will  lie  for  the  payee  against 
the  acceptor  of  an  order. 

Holllngsworth  v.  Milton,  50 

ORDINARY. 
See  Gaming. 

PARTIES  IN  CHANCERY. 
See  Partnership  No.  5.  and  ' 

Jackson  v.  King's  representatives.  689 

PARTNERSHIP. 
I.  Power  of  individual  partner. 
1  It  Is  competent  for  the  resident  and  sole  man- 
aging partner  of  a  firm  (the  other  partner  being  a' 
resident  of  another  state)  to  sell  and  dispose  of  the 
partnership  effecu.  or  give  a  lien  on  them  to  the 
bona  fide  creditors  of  the  firm. 

M'Cullough  and  others  v.  SommervlUe.  415 

2.  Though  one  partner  cannot  in  general  bind  his 
copartner  by  deed,  so  as  to  make  It  operaUve  at 
law  as  a  deed,  yet  an  assignment  by  one  partner  of 
the  effects  of  the  firm,  which  would  be  lavrful  if 
there  were  no  seal,  will  not  be  allowed  in  equity  to 
be  defeated  by  the  circumstance  of  a  seal  being 
annexed  to  the  instrument  ,    S.  C.       415 

3.  Quaere,  whether  an  assignment  of  partnership 
effects,  made  by  one  partner  by  Instrument  under 
his  seal,  would.not  at  law.  be  as  effectual  and  bind- 
ing on  the  other  partner,  as  if  there  were  no  seaU 
It  seems,  that  it  would.      ,  S.  C       415 
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II.  Deed  of  one  partner  to  secure  individual  and 

social  creditors. 

4.  By  deed  executed  in  the  individual  name  of  the 

maker,  and  purportinsr  on  its  face  to  convey 
784     his  individual  property,  ♦for  the  payment  of 

individual  creditors  named  in  the  deed,  in  two 
classes,  accordingr  to  a  certain  order  and  preference 
therein  established,  a  considerable  amount  of  prop- 
erty, real  and  personal,  is  conveyed  and  assigned  to 
trustees  ;  that  property,  however,  includes  not  only 
the  whole  individual  property  of  the  ^rrantor,  but 
also  the  whole  partnership  effects  of  a  mercantile 
firm,  of  which  he  Is  the  managlng^  partner  (the 
other  partner  beinir  a  nonre.sident)  and  some  of  the 
creditors  of  each  class  provided  for  in  the  deed,  are 
in  fact  creditors  of  the  firm,  and  not  of  the  srrantor 
individually,  thousrh  all  the  creditors  provided  for 
have  debts  justly  due  them,  either  from  the  firm  or 
the  individual  :  Hbld.  thouerh  the  deed  neither 
mentions  the  partnership,  nor  distinguishes  the 
social  effects  and  fecial  creditors,  from  the  individ- 
ual property  and  individual  creditors  of  the  grantor, 
it  is  yet  not  fraudulent,  either  in  fact  or  in  law  : 
and  the  court  of  chancery  will  reform  the  deed, 
accordiner  to  the  probable  intent  of  the  grantor, 
and  the  justice  of  the  case,  and  apply  the  partner- 
ship fund  in  payaient  of  the  partnership  creditors, 
and  the  individual  fund  in  payment  of  the  individ- 
ual creditors,  observing  the  order  and  preference 
established  by  the  deed.  S.  C,       415 

III.  Liability  of  deceased  partner's  estate  in  equity. 

5.  The  creditor  of  a  firm  obtains  judgment  against 
the  surviving  partner,  who  dies,  and  whose  admin- 
istrators exhaust  the  personal  assets  in  paying  other 
claims.  Then  the  creditor  flies  a  bill  In  equity 
against  those  administrators  and  the  heirs  of  the 
surviving  partner,  and  the  representatives  of  the 
deceased  partner.  The  bill  seeks  a  decree  for  the 
sale  of  lands  of  which  the  surviving  partner  died 
possessed,  some  of  which  belonged  to  himself  and 
some  to  the  firm  :  and  when  the  funds  from  this 
source  shall  be  exhausted,  then  It  seeks  to  charge 
the  representatives  of  the  deceased  partner.  Held. 
equity  has  jurisdiction  of  the  case  :  and  the  repre- 
sentatives of  the  deceased  partner  are  properly 
made  defendants. 

Jackson  v.  King's  representatives,  689 

PATENT. 

1.  What  land  may  be  passed  by  commonwealth's 
grant.    See  Commonwealth,  and 

Gore  V.  Lawson  and  another.  468 

2.  Effect  of  patent  issued  on  judgment  for  cave- 
atee.  where  such  judgment  is  afterwards  reversed. 
See  Caveat  No.  3.  and 

Wilson's  heirs  v.  Daggs,  081 

3.  The  patent  under  which  the  demandant  In  a 
writ  of  right  claims,  is  for  a  tract  of  land  beginning 
*'  adjoining  the  upper  end  of  G.  W.'s  land,  at  a  large 
black  walnut"  At  the  trial,  the  demandant  offers 
in  evidence  the  entry,  which  is  merely  for  *'80O 
acres  at  the  upper  end  of  G.  W.'s  survey,  to  join  the 
line,  and  to  extend  up  for  quantity."  Held,  the 
reference  in  the  patent  to  the  walnut  as  a  boundary, 
controls  the  call  for  G.  W.'s  survey  ;  and  the  entry 
cannot  be  admitted  to  counteract  this  construction 
of  the  patent 

Harriman  v.  Brown,  (JB7 

PAYEE. 
Under  the  statute  of  Virginia,  1  Rev.  Code,  ch.  126. 
S  4.  an  action  of  debt  will  lie  for  the  payee  against 
the  acceptor  of  an  order. 

Uollingsworth  v.  Milton,  60 

PAYMENT. 

1.  What  is  a  payment  by  an  administrator.  See 
Executors  and  administrators  No.  4.  and 

Morrow's  adm'r  v.  Peyton's  adm'r  and 
others,  54 

2.  In  debt  on  a  specialty,  payment  being  pleaded, 
the  defendant  gives  In  evidence,  as  affording  ground 
on  which  payment  might  be  presumed,  a  specialty 
of  latter  date,  executed  by  the  plaintiff  to  the  de- 
fendant :  Held,  evidence  ma3'  be  received  from 
the  plaintiff  to  prove  the  consideration  for  which 
the  latter  specialty  was  given,  and  the  circum- 
stances under  which  It  was  executed. 

Johnson's  ex'or  v.  White,  214 

PENALTY. 
A  statute  gives  a  penalty,  to  be  recovered  by  bill, 
plaint  or  Information  :    Held,  the  penalty  may  be 
recovered  by  action  of  debt 

Sims  V.  Alderson.  479 

PERSONALTY. 
1.  The  vendor  of  personal  property  has  no  lien  for 
the  purchase  money  on  the  property,  notwlthstand* 
log  it  be  still  in  the  vendee's  hands. 

James  v.  Bird's  adm'r,  610 


2.  What  loan  of  a  chattel  is  fraudulent  as  to  cred- 
itors of  loanee.    See  Loan  No.  I,  2, 8,  and 

Pate  V.  Baker  Ac.  80 

PLEADING. 
I.  Declaration. 
1.  What  declaration  against  sheriff  for  es- 
786     cape  *of  a  slave  committed  to  jail   or  safekeep- 
ing Is  sufficient    on  general  demurrer.    See 
Slaves  No.  6,  and 

Burley  v.  Griffith,  44S 

2.  What  declaration  against  officer  for  partiality 
In  conducting  election  Is  sufficient  See  Elections, 
and 

Sims  V.  Alderson,  •    479 

8.  What  is  a  sufficient  declaration  In  tort  See  Tort 
No.  4.  and 

Spencer  v.  Pllcher,  506 

4.  In  action  for  not  performing  an  award,  the 
plaintiff  need  only  shew  so  much  of  the  award  as  is 
sufficient  to  state  his  demahd. 

Doolittle  V.  Malcom,  006 

6.  Upon  a  general  demurrer  to  a  declaration  con- 
taining several  counts,  if  any  one  count  be  good, 
the  demurrer  must  be  overruled. 

Holllngsworth  v.  Milton,  50 

IL  Bill  in  equity. 

0.  In  what  case  original  bill  lies  for  relief  against 
decree.    See  Surprise  No.  1.  Mistake  No.  4,  and 

Callaway  v.  Alexander  &c.,  114 

Anderson  v.  Woodford  and  others,  810 

7.  Relief  against  usurious  trust  deed  not  ex- 
tended beyond  prayer  of  bill.    See  Usury  No.  7.  and 

Turpin  V.  Povall  and  others,  08 

IIL  Indictment  and  information. 
8  What  Is  a  sufficient  Indictment  for  retailing  ar- 
dent spirits.    See  Ardent  spirits  No.  2,  and 

Tefft  V.  Commonwealth,  721 

9.  What  is  a  sufficient  statement  of  time  and 
place  in  indictment  See  Counterfeit  bank  note 
No.  2.  Venue  No.  8.  and 

Buckland  v.  Commonwealth,  788 

Tefft  V.  Commonwealth,  721 

10.  What  is  a  sufficient  indictment  for  aiding  a 
slave  to  escape  from  his  owner.  See  Slaves  No.  11, 
and 

House  V.   Commonwealth,  756 

11.  What  Information  charges  no  offence.  See 
Line  tree  No.  2.  and 

Commonwealth  v.  Powell.  719 

IV.  Plea  and  replication. 

12.  Pleas  In  abatement  offered  In  prosecutions  for 
misdemeanour,  ought  to  be  verified  by  oath  or 
affirmation. 

Commonwealth  v.  Sayers,  782 

18.  At  what  time  a  special  plea  may  be  received. 
See  Special  plea  No.  l.  and 

Maggortv.  Hansbarger,  532 

14.  What  may  be  specially  pleaded.    See  Special 

plea  No.  2.  and  S.  C.       582 

16.  Judgment  recovered  against  curator  cannot 

be  pleaded  In  bar  of  action  against  administrator. 

See  Curator,  and 

Wynn's  ex'or  v.  Wynn's  adm'rs,  204 

16.  What  pleas  are  inadmissible  In  action  for  not 
performing  award.  See  Arbitration  and  award  No. 
6,  6,  and 

DoolltUev.  Malcom.  006 

17.  What  may  be  pleaded  to  debt  on  judgment  of 
the  district  of  Columbia.    See  Debt  Na  4.  and 

Draper's  ex'ors  v.  Gorman.  088 

18.  Plea  of  justification  under  order  of  county 
court  to  open  a  road,  and  Insufficient  replication 
thereto.    See  Trespass  No.  2,  and 

Yeager  v.  Carpenter  and  others,  464 

19.  Judgment  on  overruling  demurrer  to  plea  in 
bar.    See  Demurrer  No.  4,  and 

Maggort  V.  Hansbarger,  682 

20.  What  cannot  be  pleaded  in  bar  of  supersedeas 
to  judgment  dismissing  caveat  See  Caveat  No.  t, 
and 

Wilson's  heirs  v.  Daggs,  881 

V.  Defence  of  usury  In  equity. 

21.  See  Usury  No.  9.  and 

Smith  V.  Nicholas  &c,  880 

POSSESSION. 

1.  What  length  of  possession  resumed  by  lender 
of  chattel  will  revest  the  title  as  against  loanee's 
creditors.    See  Loan  No.  3,  and 

Pate  V.  Baker  &c..  80 

2.  What  possession  is  not  adversary  to  common- 
wealth.   See  Commonwealth,  and 

Gore  V.  Lawson  and  another,  466 

POWER  OP   APPOINTMENT. 
Power  of  feme  covert  to  appoint  her  separate 
property.    See  Feme  covert  Na  2,  8.  and 

Williamson  v.  Beckham,  20 
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PRACTICE  IN  CIVIL  PROCEEDINGS  AT  LAW. 

1.  Upon  a  general  demurrer  to  a  declaration  con- 
taining several  counts.  If  any  one  count  be  irood,  the 
demurrer  must  be  overruled. 

HolllnfiTswortb  v.  Milton.  50 

2.  Concerning  cbanire  of  venue,  see  Venue  No.  1, 2, 
and 

Boswell  V.  Flockbeart.  864 

8.  Concerning  rule  on  defendant  to  rive  special 
bail,  see  Bail  and 

Hawthorn  v.  Hunter.  411 

4.  See  title  Scire  facias. 

5.  At  what  time  a  special  plea  may  be  received. 
See  Special  plea  No.  1.  and 

MasTffort  V.  Hansbarser,  582 

6.  Judfirmenton  overruling-  demurrer  to  plea  In 

bar.    SeeDemurrerNo.  4,  and  S.  C       582 

786        ♦?.  What  bill  of  exceptions  is  sufficiently  cer- 
tain.   See  Bill  of  exceptions  No.  1,  and 
Spencer  v.  Pilch er,  566 

8.  Practice  on  reversing  arrest  of  judgment, 
where  a  motion  for  new  trial  was  made  by  defend- 
ant but  not  decided  in  court  below.  See  New  trial 
No.  1,  and 

Sims  V.  Alderson,  479 

9.  Practice  on  reversing  judgment  for  caveatee, 
where  a  patent  has  issued  since  the  j  udgment.  See 
Caveat  No.  3,  and 

Wilson's  heirs  v.  Daggs,  681 

PRACTICE  IN  CRIMINAL  CAUSES. 
See  Indictments,  informations  and  presentments. 
PRACTICE  IN  SUITS  IN  EQUITY. 

1.  A  bin  of  Injunction  will  He  to  restrain  proceed- 
ings on  a  decree  obtained  by  surprise. 

Callaway  v.  Alexander  &c.,  114 

2.  Relief  against  mistake  in  decree  entered  by 
consent    See  Mistake  No.  4.  and 

Anderson  v.  Woodford  and  others,  816 

3.  How  far  relief  may  be  given  under  the  prayer 
for  general  relief. 

James  v.  Bird's  adm*r,  510 

4.  See  Equitable  jurisdiction. 

PRAYER  FOR  RELIEF. 

1.  See  Usury  No.  7,  and 
Turpln  V.  Povall  and  others.  98 

2.  How  far  relief  may  be  given  under  the  prayer 
for  general  relief. 

James  v.  Bird's  adm'r.  510 

PREFERENCE  OF   CREDITORS. 

1.  The  statute  to  prevent  fraudulent  conveyances 
applies  to  no  conveyance  made  bona  flde  for  val- 
uable consideration,  and  does  not  prevent  a  debtor 
in  failing  circumstances  from  preferring  one  class 
of  creditors  to  another. 

Skipwith's  ex'or  v.  Cunningham  Ac,  272 

2.  It  is  entirely  fair  and  legal  for  a  debtor  in  fail- 
ing circumstances  to  prefer,  in  payment,  one 
just  creditor,  or  set  of  creditors,  to  another. 

M'CuUough  and  others  v.  Sommerville.  415 

PRESENTMENT. 
See  Indictments,  informations  and  presentments. 

PRETENSED  TITLE. 
Where  land  is  sold  and  conveyed,  and  subse- 
quently, and  adversary  claim  being  set  up  by  a 
third  person,  the  vendor  repays  the  purchase 
moLey  to  the  vendee,  and  receives  a  reconveyance 
of  the  land,  the  transaction  Is  not  In  violation  of  the 
act  against  conveying  or  taking  pretensed  tltles: 
per  Cabell  and  Brockbnbbough.  J. 

Martin  v.  Flowers,  158 

PRINCIPAL  AND  AGENT. 

1.  What  deed  purporting  to  be  executed  by  attor- 
ney does  not  bind  principal.    See  Deed  No.  1,  and 

Martin  v.  Flowers,  158 

2.  Power  of  counsel  to  bind  client  by  agreement 
with  adverse  party.    See  Mistake  No.  4,  and 

Anderson  v.  Woodford  and  others,  816 

8.  Concerning  liability  of  agent  to  principal,  see 
Set-off,  and 

Harrison  v.  Wortham  &  M'Gruder,  296 

PRINCIPAL  AND  SURETY. 
1.  A  writing  obligatory  is  executed  by  three  obli- 
gors, whereby  they  bind  themselves  to  pay  to  the 
obligee  a  sum  of  money,  nine  months  alter  date. 
One  of  the  obligors  is  in  fact  a  principal,  and  the 
other  two  are  sureties.  After  the  obligation  is  exe- 
cuted, the  principal,  on  the  same  day,  without  the 
knowledge  of  the  sureties,  makes  a  memorandum 
at  the  foot  thereof,  under  his  hand  and  seal,  stat- 
ing that  the  obligation  is  to  bear  interest  from  its 
date.    Hkld,  this  memorandum  has  not  the  effect  of 


discharging  either  principal  or  sureties  from  their 
obligation. 

Tremper  v.  Hemphill  &c..  628 

2.  Concerning  liability  of  sureties  of  administra- 
tor, see  Executors  and  administrators  No.  1,  2. 3.  and 
Morrow's  adm'r  v.  Peyton's  adm'r  and  others,  54 
8.  See  Subrogation,  and 
Douglass  V.  Fagg,  588 

PRIORITY. 
Between  creditors  secured   by   trust  deed   and 
a  creditor  by  judgment.    See  Mortgages  and  trusts 
No.  6,  7.  8, 11.  12.  18.  Judgment  No.   18.  and 

Skipwith's  ex'or  v.  Cunningham  &c..         871,  27S 
M'CuUough  and  others  v.  Sommerville.  416 

PROMISE. 
On  what  promise  debt  lies  not    See  Debt  No.  8, 
and 

Belrne  &c.  v.  Dunlap.  514 

PURCHASER 
See  Vendor  and  vendee. 
787  ♦REGISTRY  OF  DEEDS. 

I.  When  deed  of  trust  is  not  overreached  by 
judgment    See  Mortgages  and  trusts  No.  6.  and 
Skipwith's  ex'or  v.  Cunningham  &c..  271 

2.  Priority  of  judgment  over  unregistered  trust 
deed.    See  Judgment  No.  13,  and 

M'CuUough  and  others  v.  Sommerville.  416 

8.  Unregistered  deed  declaring  loan  Is  no  evidence 
against  creditor  of  loanee.    See  Loan  No.  2,  and 
Pate  V.  Baker  Ac,  80 

RELATION. 
Of  judgment  to  first  day  of  term.    See  Mortgages 
and  trusts  No.  6.  and 

Skipwith's  ex'or  V.Cunningham &c.  271 

RELEASE. 

1.  What  is  no  release  of  principal  or  surety  in  ob- 
ligation.   See  Principal  and  surety  No.  1,  and 

Tremper  v.  Hemphill  Ac,  628 

2.  Release  by  witness  of  his  Interest  See  Execu- 
tors and  administrators  No.  7,  and 

Janey  v.  Blake's  adm'r.  88 

RELIEF. 

1.  See  Usury  No.  7,  and 

Turpin  V.  Povall  and  others.  93 

2.  How  far  relief  may  be  given  under  the  prayer 
for  general  relief. 

James  v.  Bird's  adm'r,  510 

8.  See  EqulUble  jurisdiction. 

REMOVAL  OF  CAUSE. 
See  Venue  No.  I,  2,  and 
Boswell  V.  Flockbeart  364 

REPUTATION. 
The  principles  on  which  the  court  receives  evi- 
dence of  reputation  as  to  boundary,  fully  discussed, 
and  the  rules  laid  down. 

Harriman  v.  Brown,  697 

RESCISSION. 
When  refused. 

1.  A  party  who,  to  hinder  and  delay  his  creditors, 
fraudulently  conveys  his  property  to  another,  can- 
not except  under  peculiar  circumstances,  maintain 
a  bill  to  rescind  the  contract.  The  grantor  and 
grantee  being  generally  In  pari  delicto,  neither  Is 
entitled  to  come  Into  equity. 

James  v.  Bird's  adm'r.  510 

2.  When  refused  to  vendee  In  possession  of  land. 
See  Vendor  and  vendee  No.  7,  and 

Beale  v.  Selveley  and  others,  668 

RETAILING   ARDENT   SPIRITS. 
See  Ardent  spirits,  and 
Tefftv.  Commonwealth,  721 

REVERSAL, 

1.  Practice  on  reversing  arrest  of  judgment,  where 
motion  for  new  trial  was  made  by  defendant  but  not 
decided  In  court  below.    See  New  trial  No.  1,  and 

Sims  V.  Alderson,  479 

2.  Dismission  of  caveat  on  reversal  of  judgment 
for  caveatee.    See  Caveat  No.  8.  and 

Wilson's  heirs  v.  Daggs,  681 

REVIVAL  OF  CAUSE. 
See  Scire  facias. 

REVOCATION. 
What  is  a  revocation  of  devise.    See  Will  No.  4. 
and 

King's  ex'ors  v.  Sheffey's  adm'r.  614 

RICHMOND  CITY. 
Constitutionality  of  law    authorizing    municipal 
taxation.    See  Corporation  No.  8.  and 

Goddin  V.  Crump  &c.,  120 
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ROADS. 
ConceminfiT  justification  under  order  of  county 
court  to  open  road,  see  Trespass  No.  1,  2,  and 

Yeag-er  v.  Carpenter  and  otbers.  464 

ROWLETT'S   TABLES. 
Calculation  of  interest  by  Rowletfs  tables,  on  dis- 
count of  note,  does  not  make  transaction  usurious. 
See  Usury  No.  2,  and 

State  bank  of  N.  Carolina  v.  Cowan  Stc.,  288 

SALE. 
•     1.  Question  whether  the  sale  of  a  tract  of  land  was 
,by  the  acre  or  in  gross. 

Russell  &c.  V.  Keeran  &c.,  9 

2.  What  is  not  a  sale  of  a  pretensed  title.  See  Pre- 
tensed  title,  and 

Martin  v.  Flowers.  168 

.    8.  Decree  for  sale  of  land  liable  to  elegit    See 
Elesrit  No.  8,  and 

Stuart  &c.  V.  Hamilton's  ex'ors.  508 

4.  See  Vendor  and  vendee. 

788  ♦SCIENTER. 

What  is  a  sufficient  statement  of  time  and 
place  of  the  scienter  in  indictment  for  passing  a 
counterfeit  note.  See  Counterfeit  bank  note  No.  2, 
and 

Buckland  ▼.   Commonwealth,  782 

SCIRE  FACIAS. 

1.  If  the  demandant  in  a  writ  of  ri^ht  die  pending- 
the  suit,  his  devisees  may,  in  Viririnia,  have  the 
cause  revived  in  their  names. 

Taylor's  devisees  v.  Riffbtmire,  468 

2.  Lies  not  against  administrator  upon  Judsrment 
obtained  airainst  curator.    See  Curator,  and 

Wynn's  ex'or  v.  Wynn's  adm'rs.  204 

8.  To  have  new  execution  after  discharge  of  debtor 
-for  nonpayment  of  jail  fees.  See  Judgment  No.  18, 
and 

M'CuUouarh  et  al.  v.  Sommerville.  416 

4.  To  have  new  execution  after  debtor's  escape. 
See  Elegit  No.  2,  and 

Stuart  Ac.  v.  Hamilton's  ex'ors.  fi08 

5.  If  a  debtor  charged  in  execution  escape,  the 
creditor  may  obtain  new  execution,  either  by  scire 
facias,  or  upon  motion  after  reasonable  notice. 

Fawkes  v.  Davison,  564 


SECONDARY  PROOF. 
See  Counterfeit  bank  note  No.  4.  and 
Buckland  v.  Commonwealth, 


782 


SET-OFF. 
What  is  not  allowable. 
A  debtor  draws  ^nd  delivers  to  his  creditor  an  or- 
der on  a  third  person,  payable  at  sig-ht.  and  directs 
the  amount,  when  received,  to  be  placed  to  the 
credit  of  his  account:  the  creditor,  without  the 
knowledfire  or  assent  of  the  drawer,  takes 
the  drawee's  acceptance  payable  at  60  days,  and  be- 
fore the  expiration  thereof  the  acceptor  dies  insol- 
vent: Hbld,  the  drawer's  claim  ag-ainst  his  creditor 
on  account  of  the  draft  is  a  claim  to  unliquidated 
and  uncertain  damag-es  for  the  failure  to  collect  it. 
and  cannot  be  allowed  as  a  set-off  in  a  suit  brought 
by  the  creditor  to  recover  his  original  demand 
against  the  drawer. 

Harrison  v.  Wortham  &  M'Oruder.  296 

SETTLEMENT. 

1.  Enforcement  of  antenuptial  agreement  aarainst 
the  husband  In  equity.  See  Husband  and  wife  No.  1, 
and 

Brown  and  wife  v.  Bonner  &c..  1 

2.  What  airreement  between  husband  and  wife  on 
separation  will  bar  wife's  claim  under  marriasre 
settlement    See  Husband  and  wife  No.  2,  and 

Fadeley  v.  Weatherby's  ex'ors,  20 

8.  Wife's  power  to  dispose  of  property  settled  to 
her  separate  use.    See  Feme  covert  No.  2,  8.  and 

Williamson  v.  Beckham.  20 

SHERIFFS. 

1.  Judgment  having  been  rendered  asrainst  a 
sheriff,  on  account  of  the  deputy's  default,  for  a 
sum  of  money,  with  damages  at  the  rate  of  16  per 
centum  per  annum  from  a  specified  day  till  pay- 
ment a  motion  Is  made,  under  the  statute,  by  the 
sheriff  against  the  deputy  and  his  sureties,  for  the 
amount  of  that  judgment:  Held,  on  such  motion 
the  judgment  against  the  deputy  and  sureties,  like 
that  against  the  sberlff,  may  be  for  damages  con- 
tinuing till  payment 

M'Danlel  and  others  v.  Brown's  ex'or,  218 

2.  Concerning  action  against  sheriff  for  escape  of 
slave  committed  to  jail  for  safekeepiner,  see  Slaves 
No.  6,  7,  8.  9.  and 

Burley  v.  Qrlflflth.  442 


8.  Concerning- action  against  sheriff  for  partiality 

in  conductiner  election,  see  Penalty.  Elections,  and 

Sims  V.  Alderson,  479 

4.  The  sheriff  Is  ex  officio  bound  to  keep  the  Jury 
when  adjourned  in  a  criminal  cause,  and  It  is  not 
indispensably  necessary  that  he  should  be  sworn: 
but  if  It  were  necessary  to  swear  him,  it  would  be 
presumed  that  he  was  sworn,  in  a  case  where  the 
record  does  not  shew  the  contrary. 

Bennett  V.  Commonwealth,  746 

SLANDER. 
In  case  for  slander  in  charring-  the  plaintiff  with 
perjury,  the  pleas  were  not  irullty  and  justification. 
At  the  trial,  the  defendant  in  mltieration  of  dam- 
ag-es, offered  evidence  of  the  areneral  bad  character 
of  the  plaintiff  for  veracity  when  on  oath.  Hsld. 
the  evidence  ouirht  to  have  been  received. 

M'Nutt  V.  Younj,  549 

SLAVES. 
L  LiabUlty  of  bailee. 

I.  If  a  slave  be  hired  with  the  understandlnar  that 
he  Is  to  be  employed  in  agricultural  labour,  and  the 
bailee  employs  him  as  a  boatman.  In  which  occupa- 
tion he  Is  drowned,  the  bailee  will  be  liable  to  the 
owner  for  his  value. 

S'^ncer  v.  Pllcher,  566 

789  *%.  A  general  bailment  of  a  slave  for  hire, 
without  express  stipulation  or  restriction  as  to 
the  nature  or  place  of  employment  does  not  invest 
the  bailee  with  all  the  rlffhts  of  the  master  for  the 
period  of  bailment:  he  has  norlarht  to  send  or  carry 
the  slave  upon  a  dangerous  voy  aire  to  another  state  : 
and  if  he  does  so.  and  the  slave  Is  accidentally 
drowned  In  the  course  of  the  voyaare.  though  within 
the  limits  of  this  state,  and  though  no  Immediate 
nearllg-ence  appear  on  the  part  of  the  bailee,  he  will 
be  liable  for  the  value  to  the  owner.        S.  C        666 

?.  The  accidental  loss  of  a  slave  hired,  occnrrlnr 
in  an  employment  of  the  slave  which  the  bailee 
had  no  riff ht  to  make,  amounts  to  such  a  wrongful 
conversion  by  the  bailee,  2ls  will  sustain  an  action 
of  trover  by  the  owner.  S.  C,       667 

4.  Concerning  declaration  agralnst  bailee  for  loss 
of  slave  hired,  see  Tort  No.  4,  and  S.  C.       666 

6.  Evidence  against  bailee  in  action  for  loss  of 
slave  hired.  See  Admission  No.  1,  Bailment  Na  4. 
and  S.  C.       666 

IL  Action  affalnst  sheriff  for  escape  of  slave. 

6.  In  action  on  the  case,  by  the  owner  of  a  slave 
committed  to  jail  for  safekeepinar  under  the  4th 
section  of  the  act  passed  February  26,  1824,  Supp. 
to  Rev.  Code,  ch.  179,  against  the  sheriff  for  suffer- 
ing the  slave  to  escape,  the  declaration  omits  to 
state  the  name  of  the  justice  who  Issued  the  war- 
rant of  commitment :  Held,  the  objection  is  not 
available  on  general  demurrer. 

Burley  v.  Griffith,  443 

7.  In  such  action,  the  warrant  offered  In  evidence 
is  not  under  the  seal  of  the  justice,  thoug-h  sifrned 
by  him,  and  It  does  not  set  out  the  opinion  of  the 
justice  that  the  slave  might  be  confined  in  jail 
without  public  inconvenience  :  Hjsld.  the  warrant 
is  nevertheless  sufficient  and  was  properly  admitted 
as  evidence  on  the  trial.  S.  C,       44S 

8.  In  such  action,  the  declaration  charges  the  es- 
cape of  a  slave  named  Bill:  the  warrant  of  the  jus- 
tice Is  for  the  commitment  of  a  slave  called  William 
Lee  :  Held,  the  variance  Is  ImmaterlaL 

S.  a.       442 

9.  In  such  action,  the  verdict  for  plaintiff  need 
not  find  expressly  that  the  slave  escaped  with  the 
consent  or  through   the  neg-Uirence  of  defendant 

S.  C.         442 
III  Loan  of  slaves. 

10.  What  loan  of  a  slave  Is  fraudulent  as  ajralnst 
creditors  of  loanee.    See  Loan  No.  1, 2,  8,  and 

Pate  V.Baker  &c,  80 

IV.  Indictment  for  aidinsr  escape  of    slave. 

II.  Indictment  on  the  statute  of  January  27,  1829. 
Supp.  to  Rev.  Code,  ch.  184,  $  1,  charging  that  defend- 
ant did  aid,  abet  and  assist  a  certain  negro  man 
slave,  viz.  the  slave  of  a  certain  O.  E.  D.  to  escape 
from  his  owner,— without  specifying  In  what  man- 
ner the  slave  was  aided  to  escape,  and  without 
naming  the  slave,— held  sufficient. 

House  V.  Commonwealth*,  765 

12.  On  such  indictment  the  jury  find  defendant 
ffullty.  ascertain  the  term  of  his  Imprisonment 
and  assess  the  fine:  and  the  court  renders  judg- 
ment according  to  the  verdict :  Held,  there  Is  no 
error  in  such  proceedinsr.  S.  C.       766 

SPECIAL   BAIL. 
See  Bail,  and 
Hawthorn  v.  Hunter, 
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SPECIAL   PLEA. 

1.  A  special  plea  is  offered,  and  the  plaintiff  ob- 
jects to  its  beinsr  filed,  but  tbe  irronnd  of  his  objec- 
tion does  not  appear.  The  record  only  shews  that 
the  special  plea  was  filed  a  year  after  the  general 

,  issue  had  been  pleaded.  An  appellate  court  cannot 
say  that  the  plea  was  improperly  received. 

Mag-fiTort  V.  Hansbarsrer,  5S2 

2.  A  defendant  is  not  inhibited  from  plead- 
ing specially  what  he  might  rive  in  evidence  under 
the  general  issue,  unless  the  matter  pleaded 
amounts  to  the  general  issue,  that  is  to  say.  denies 
the  allegations  which  the  plaintiff  is  bound  to  prove. 
Where  the  cause  of  action  is  avoided  by  matter  ez 
post  facto,  such  matter  may  always  be  specially 
pleaded,  whether  it  could  be  riven  in  evidence 
under  the  general  issue  or  not  S.  C,       582 

8.  Judgment  on  overruling  demurrer  to  plea  in 
bar.    See  Demurrer  No.  4,  and  S.  C,      582 

SPECIALTY. 

1.  Effect  of  one  partner's  assignment  of  social 
property  by  instrument  under  seaL    See  Partner- 

•  ship  No.  2.  8.  and 

M'CuUough  and  others  v.  SommervlUe,  415 

2.  In  debt  on  a  specialty,  payment  being  pleaded, 
the  defendant  gives  in  evidence,  as  aJffording 
ground  on  which  payment  might  be  presumed,  a 

:  specialty  of  later  date,  executed  by  the  plaintiff  to 
the  defendant:  Hkld.  evidence    may  be  received 
from  the  plaintiff  to  prove  the  consideration 
790     for  which   the  latter  specialty    ♦was  given, 
and  the  circumstances  under  which  it  was  exe- 
cuted. 

Johnson's  ex'or  v.  White.  214 

STATUTE. 
Constitutionality.    See  Corporation  No.  2,  8.  and 
aoddin  V.  Crump  &c.,  120, 121 

STATUTES   OF   VIRGINIA.   OF   A  GENERAL 
NATURE,  CITED  AND  CONSTRUED. 
I.  Bill  of  rights. 
1.  Ch.  82,  a.,  page  78  of  1  R.  C.  declaring   the  con- 
struction of  the  bill  of  rights,  cited. 

Goddin  V.  Crump  Ac.  160 

IL  Elections, 
t.  Ch.   51.  S  28.  p.  168  of  1  R.  C.  giving  action   of 
debt  to  recover  penalties    imposed  on  sheriff  for 
misconduct  in  election,  cited. 

Simsv.  Aldersons,  481 

'  8.  Supp.  to  R.  C.  ch.  88.  $  81,  p.  112,  for  recovery  of 
penalties  imposed  on  sheriff  for  neglect  of  duty  in 
conducting  election,  cited.  S.  a.      481 

4.  Same  chapter,  i  88.  p.  112,  for  recovery  of  pen- 
alty imposed  on  sheriff  for  interfering  in  election 
so  as  to  shew  partiality,  construed.  S.  C.       479 

m.  Jurisdiction  and  practice  of  courts. 

5.  Ch.  07.  S  8.  9,  p.  222  of  1  R.  C.  empowering  general 
court  to  change  venue,  cited. 

Boswell  V.  Flockheart.  887 

•  C  Ch.  89. 1 61,  p.  288  of  1  R.  C.  empowering  general 
court  and  Judges  thereof  to  change  venue,  cited. 

S.  q,.       887 

7.  Same  chapter,  $  54.  p.  289  of  1  R.  C.  empowering 

judge  of  circuit  court  to  change  venue,  construed. 

S.  C.         864 
&  Same  chapter.  S  60.  p.  240  of  1  R.  C.  concerning 
judgment  to  be  entered  by  circuit  court  on  revers- 
ing judgment  of  inferior  court,  cited. 

Janey  v.  Blake's  adm'r.  92 

9.  Ch.  71.  {  16.  p.  250  of  1  R.  C.  requiring  county  and 
corporation  courts  to  provide  and  maintain  court- 
houses. Jails  &c.  cited. 

Boiling  V.  Mayor  Ac.  of  Petersburg.  2S9 

IV.  Grand  Juries. 

10.  Ch.  75.  S  1,  2.  p.  964  of  I  R.  C.  concerning  organ- 
ization of  grand  juries,  cited. 

Commonwealth  v.  Sayers.  725 

V.    Sheriffs. 

11.  Ch.  78,  $  88,  p.  283  of  1  R,  C.  concerning  motion 
by  sheriff  against  deputy  and  sureties,  construed. 

M'Daniel  et  al.  v.  Brown's  ex'or,  218 

12.  Statute  of  1798  (revival  of  1794.  1808  and  1814.  ch. 
161),  on  same  subject,  cited.  S.  C.       220 

VI.  Land  laws. 

13.  Ch.  86.  S  45.  p.  SS2  of  1  R.  C.  saving  forfeiture  of 
land  on  account  of  failure  to  return  survey  within 
the  time  limited  by  law,  construed. 

Wilson's  heirs  v.  Daggs.  681 

VII.  Descents. 

14.  Ch.  96.  $  4,  p.  865  of  1  R.  C.  directing  the  course 
of  descents  in  default  of  issue  and  father  of  Intes- 
tate, construed. 

Garland  v.  Harrison  &c.,  868 


15.  Same  chapter,  S  14.  p.  887  of  l  R.  C.  directing  in- 
heritances to  pass  In  certain  cases  to  the  husband  or 
wife  or  their  kindred,  cited.  S.  C.       869 

16.  Same  chapter,  i  15,  p.  867  of  1  R.  C  prescribing 
rule  where  some  heirs  are  of  the  whole  and  others 
of  the  half  blood,  construed.  S.  C.       868 

17.  Same  chapter.  J  18.  p.  857  of  1  R.  C.  concerning 
transmission  of  inheritance  by  bastards,  construed. 

S.C..       868 
1&  Same  chapter,  i  19,  pp.  857-8  of  I  R.  C.  concern- 
ing legitimation  of  bastards  and  issue  of  null  mar- 
riages, cited.  S.  C.       878 
Vin.  Conveyances. 
19.  Ch.  99.  S  1.  pp.  861-8  of  1  R.  C.  avoiding  unre- 
corded conveyances  6f  land  as  to  creditors,  cited. 
M'Cullough  et  al.  v.  SommervlUe.  488 
90.  Same  chapter.  $  27.  p.  869  of  1  R.  C.  dispensing 
with  words  of  inheritance  to  transfer  estate  in  fee 
simple,  construed. 

See  V.  Craigen,  449 

IX.  Frauds  and  perjuries. 
21.  Ch.  101.  i  2,  p.  378  of  1  R.  C.  concerning  fraudu- 
lent loans  of  goods  and  chattels,  construed. 

Pate  V.  Baker  &c,  80 

X.  Usury. 
82.  Ch.  102.  S  1.  p.  378  of  1  R.  C.  avoiding  usurious 
contracts  and  assurances,  cited. 

Turpin  v.  Povall  et  al.,  99 

28.  Same  chapter.  $  8,  riving  bill  in  chancery  to 

borrower  against  lender  for  discovery   of  usury, 

construed.  S.  C.       98 

XI.  Pretensed  title. 

24.  Ch.  108.  p.  875  of  1  R.  C.  against  conveying  or 

taking  pretensed  titles,  construed. 

Martin  v.  Flowers.  166 

xn.  Wills,  intestacy  and  distributions. 
84.  Ch.  104.  S  1.  p.  875  of  1  R.  C.  declaring  what  may 
be  devised  by  last  will  and  testament,  construed. 

Taylor's  devisees  v.  Rightmire,  468 

791         •26.  Ch.  104.  S  21.  p.  880.  of  1  R.  a  prescribing 
condition  of  bond. of  administrator  with  will 
annexed,  construed. 

Morrow's  adm'r  v.  Peyton's  adm'r  et  aL.  54 

27.  Same  chapter,  S  24,  authorizing  appointment 
of  person  to  collect  and  preserve  estate  of  decedent, 
construed. 

Wynn's  ex'or  v.  Wynn's  adm'rs,  264 

28.  Statute  of  1785.  ch.  61,  $  20. 12  Hen.  sUt  at  large, 
p.  144,  on  same  subject,  cited.  S.  C.       866.  7 

29.  Statute  of  1789.  ch.  18.  $  5.  18  Hen.  stat  at  large, 
p.  12.  authorizing  limited  grants  of  administration 
by  general  court  and  district  courts,  cited. 

S.  C,       267.  268 

80.  Same  chapter,  i  6.  concerning  bond  and  oath  of 
administrator  in  such  cases,  cited.  S.  C,       968 

81.  Ch.  104,  S  25.  p.  380  of  1  R.  C.  concerning  bond 
and  oath  of  appointee  ad  colligendum  bona  def  uncti, 
cited.  S.  C       268 

82.  Same  chapter,  $  26,  p.  381  of  1  R.  C.  concerning 
widow's  renunciation  of  provision  made  for  her  by 
husband's  will,  construed. 

Kinnaird  v.  Williams's  adm'r  et  al.,  400 

88.  Same  chapter,  S  89,  p.  888  of  1  R.  C.  concerning 
distribution  of  intestate's  personal  estate,  cited. 

S.  C       406 

84.  Same  chapter.  $  86.  p.  888  of  1  R.  C  prescribing 
condition  of  bond  of  administrator  of  intestate, 
cited. 

Morrow's  adm'r  v.  Peyton's  adm'r  et  al..  66 

85.  Same  chapter.  §  37,  giving  remedy  against  jus- 
tices for  granting  administration  without  taking 
good  security,  cited.  S.  C       66 

86.  Same  chapter.  $  38.  p.  384  of  1  R.  C.  authorizing 
sureties  of  executor  or  administrator  to  demand 
counter  security,  cited.  S.  C.       66 

37.  Same  chapter.  S  42.  p.  386  of  1  R.  C.  concerning 
powers  of  such  surety  to  whom  decedent's  estate 
has  been  committed,  construed. 

Wynn's  ex'or  v.  Wynn's  adm'rs.  269 

XIIL  Proceedings  in  civil  cases. 

88.  Ch.  126.  S  4.  p.  484  of  1  R.  C.  giving  action  of  debt 
on  note  or  writing  for  payment  of  money  or  tobacco, 
construed. 

HoUingsworth  v.  Milton.  60 

89.  Statute  of  May  1730.  4  Hen.  stat  at  large,  pp. 
273-275,  for  recovery  of  debts  due  on  promissory 
notes,  cited.  S.  C.       52 

40.  Ch.  128.  S  43.  44,  p.  499  of  1  R.  C.  concerning  de- 
mand of  bail  as  of  right,  and  mode  of  obtaining 
bail  by  affidavit  before  judge  or  justice,  cited. 

Hawthorn  v-  Hunter,  414 

41.  Same  chapter,  S  60.  p.  501  of  1  R.  C.  concerning 
rule  on  defendant  to  give  special  ball,  construed. 

S.C.,       411 

42.  Supp.  to  R.  C.  ch.  208.  S  1.  p.  266.  prohibiting  of- 
ficer from  taking  bond  for  appearance  of  defendant 
held  to  ball  in  civil  action,  cited.  S.  C,       414 
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43.  Supp.  to  R.  C.  ch.  100.  S  68,  p.  101.  prescdblDff 
mode  of  obtaining  discovery  in  action  at  law,  con- 
strued. 

M'Farland  v.  Hunter,  480 

44.  Supp.  to  R.  C.  ch.  145,  i  5.  p.  204,  giving  scire 
facias  asralnst  debtor  after  discbarcre  for  nonpay- 
ment of  jail  fees,  cited. 

M'Cullouffb  et  al.  v.  Sommenrille,  434 

45.  Ch.  186. 1 3,  p.  550  of  1  R.  C.  concerning  verdict  in 
action  against  sheriff  for  escape  of  debtor,  cited. 

Hurley  v.  Griffith,  448 

XIV.  Master  and  slave. 

46.  Supp.  to  R.  C.  ch.  170.  $  4,  p.  287,  authorizing 
masters  or  owners  to  have  slaves  committed  to  jail 
for  safekeepinar,  construed. 

Hurley  v.  Griffith,  442 

XV.  Crimes,  prosecutions  and  punishments. 

47.  Ch.  128,  $  83,  p.  406  of  1  R.  C.  conceminif  verifica- 
tion of  pleas  In  abatement,  construed. 

Commonwealth  v.  Sayers.  728 

48.  Statute  of  1788.  ch.  67,  $  80,  12  Hen.  stat  at  large, 
p.  745.  on  same  subject,  cited.  S.  C,       728,  4 

40.  Statute  of  November  1758,  ch.  1,  S  24,  6  Hen. 
Stat,  at  larire,  p.  836,  on  same  subject,  cited. 

S.  C.         724 

50.  Ch.  147.  $  5,  p.  563  of  1  R.  C.  to  prevent  gsuning  at 
ordinaries  and  other  public  places,  construed. 

Farmer  v.  Commonwealth,  741 

51.  Same  chapter.  $  15,  p.  566  of  1  R.  C.  imposing 
penalty  on  tavern  keeper  for  permitting  ffaminir  in 
bis  tavern,  construed. 

Commonwealth  v.  Price,  757 

52.  Same  chapter.  S  16.  p.  566  of  1  R.  C.  declaring 
who  shall  be  deemed  a  tavern  keeper  within  the 
meaning  of  the  act  to  prevent  unlawful  g-amlng. 
construed.  S.  C,       757 

58.  Supp.  to  R.  C.  ch.  184.  S  1.  P-  243.  for  punishment 
of  persons  guilty  of  aiding  slaves  to  escape  from 
their  owners,  construed. 

House  V.  Commonwealth,  755 

54.  Supp.  to  R.  C.  ch.  226,  $  1,  p.  280,  for  punishment 
of  certain  wilful  trespasses,  construed. 

Commonwealth  v,  Powell,  710 

65.  Ch.  154.  J  1,  p.  578  of  1  R.  C.  for  punishinsr  the 
passinsr  of  counterfeit  notes  of  the  United  States 
bank,  construed. 

Huckland  v.  Commonwealth,  782 

702  ♦STOCK. 

1.  Usury  in  reserving  dividends  on  bank 
stock  In  lieu  of  interest  on  money  loaned.  See 
Usury  No.  4.  and 

Smith  V.  Nicholas  &c.,  830 

2.   Usurious  contract  for   forbearance  of  stock 

debt    See  Usury  No.  5,  and  S.  C,       380 

SUBROGATION. 
Who  cannot  be  subrogated  to  vendor's  lien. 
M.  sells  land  to  F.  who  gives  two  bonds  for  the 
purchase  money.  D.  for  whose  benefit  the  purchase 
is  made,  pays  off  the  first  bond  and  part  of  the  sec- 
ond. The  balance  he  delivers  to  F.  to  be  paid  to  M. 
but  it  is  not  paid  over,  and  suit  is  brought  for  the 
same  on  the  second  bond  against  F.  Judgment  be- 
ing rendered,  F.  g\ven  a  forthcoming  bond  with 
surety,  which  Is  forfeited,  and  afterwards  obtains 
an  injunction,  upon  giving  bond  with  surety  to  pay 
the  amount  of  the  judgment  incase  the  injunction 
shall  be  dissolved.  The  injunction  is  afterwards 
dissolved,  and  judgment  rendered  against  the 
surety  in  the  injunction  bond,  which  he  satisfies. 
Then  the  surety  claims  that  for  this  money  paid  by 
him  in  satisfaction  of  the  vendor's  claim,  the 
vendor  had  a  lien  upon  the  land,  and  files  a  bill  to 
be  substituted  in  the  place  of  the  vendor,  and  have 
the  benefit  of  the  lien.  Held,  the  claim  to  substitu- 
tion cannot  be  sustained,  and  the  bill  must  there- 
fore be  dismissed. 

Douglass  V.  Fa.gs,  588 

SUPERSEDEAS. 

1.  To  what  judgment  of  circuit  court  supersedeas 
lies.    See  Circuit  superiour  courts,  and 

Janey  v.  Blake's  adm'r,  88 

2.  What  is  no  bar  of  supersedeas  to  judgment  dis- 
missing caveat.    See  Caveat  No.  3,  and 

Wilson's  heirs  v.  Daggs.  681 

SURETY. 

1.  Liability.  See  Executors  and  administrators 
No.  1,  2.  3.  and 

Morrow's  adm'r  v.  Peyton's  adm'r  et  al.,  64 

2.  See  Subrofiration,  and 

Douglass  V.  Fafifg.  588 

8.  What  is  no  discharg-e.  See  Principal  and  surety 
No.  1,  and 

Tremper  v.  Hemphill  &c.,  623 


SURPRISE. 

1.  A  bill  of  Injunction  will  He  to  restrain  proceed- 
ings on  a  decree  obtained  by  surprise. 

Callaway  v.  Alexander  Ac..  114 

2.  See  Mistake  No.  4.  a*^d 

Anderson  v.  Woodford  and  others,  816 

SURVEY. 
When    failure   to   return  survey  within   twelve 
months  will  not  bar  caveat    See  Caveat  No.  2,  and 
Wilson's  heirs  v.  Dagffs,  681 

TAIL. 
What  is  a  devise  of  an  estate  tall.    See  Will  No.  8, 
and 

See  V.  Craiffen,  44» 

TAVERN. 
See  Gamlnff. 

TAXATION. 
What  law  authorizing  municipal  taxation  Is  con- 
stitutional.   See  Corpora  ton  No.  2.  and 

Goddln  V.  Crump  &c.,  120 

TENANT. 
When  not  bound  to  rebuild.    See  Landlord  and 
tenant  and 

Masrgort  v.  Hansbarirer,  5SS 

TIME. 
Statement  of  time  In    Indictment  for  ntterinff. 
See  Counterfeit  bank  note  No.  2,  and 

Huckland  v.  Commonwealth,  73S 

TITLE. 

1.  What  is  not  a  sale  of  a  pretensed  title.  See 
Pre  tensed  title,  and 

Martin  v.  Flowers.  158 

2.  What  defect  will  not  entitle  vendee  to  relief 
against  payment  of  purchase  money.  See  Vendor 
and  vendee  No.  8,  and 

Beale  v.  Selveley  and  others.  058 

TORT. 

1.  See  Slander,  and 

M'Nutt  V.  Young,  542 

2.  Action  airalnst  sheriff  for  escape  of  slave  com- 
mitted to  jail  for  safekeepinar.  See  Slaves  No.  6,  7. 
8,  0.  and 

Burley  v.  Griffith.  442 

8.  See  Trover,  and 

Spencer  v.  Pllcher.  565 

What  declaration  Is  sufficient 
4.  In  action  by  owner  against  bailee  of  a 
slave,  to  recover  damages  for  his  loss, 
708  declaration  contains  three  counts:  the  *flr8t 
Is  a  common  count  In  trover:  the  second 
alleges,  that  plaintiff  being  an  Infant,  and 
known  b3'  defendant  to  be  such,  one  J.  S.  afrreed 
with  defendant  to  hire  plaintiff's  slave  to  him  for  a 
year,  to  be  employed  on  his  farm,  according  to  the 
usage  of  the  country  concerning  similar  bailments, 
defendant  agreeing  to  return  the  slave  at  the  end 
of  the  year,  and  the  amount  of  the  hire,  beln?  fixed 
with  reference  to  the  employment  of  the  slave  In 
agricultural  labour  In  the  county:  that  the  slave 
was  delivered  to  defendant,  and  employed  on  his 
farm,  until  &c.  when  defendant  contrary  to  bis 
agreement,  and  to  the  usa^e  of  the  country  In  like 
cases,  and  without  the  knowledge  or  consent  of  J. 
S.  or  the  i)lalntiff,  put  the  slave  on  board  a  flat  boat 
in  Ohio  river,  to  aid  In  navlgatlner  the  same  to  New 
Orleans,  and  carried  him  beyond  the  limits  of  the 
county,  whereby  defendant  failed  to  redeliver  the 
slave,  as  he  was  bound  to  do  by  his  agreement  and 
the  slave  was  wholly  lost  to  the  plaintiff:  the  third 
count  does  not  allege  that  the  slave  hired  was  to 
be  employed  In  agricultural  labour  In  the  county, 
nor  that  the  amount  of  the  hire  had  reference  to 
such  employment  but  In  other  respects  Is  substan- 
tially like  the  second:  defendant  demurs  generally 
to  the  whole  declaration,  and  also  to  the  second  and 
third  counts:  Held,  1.  the  second  and  third  counu 
are  not  counts  In  assumpsit,  but  In  tort  and  are 
well  enough  joined  with  the  count  In  trover.  S.  The 
second  and  third  counts  are  sufficient  on  general 
demurrer. 

Spencer  v.  Pllcher.  665 

TOWN. 
See  Corporation. 

TREE. 

1.  Evidence  as  to  corner  tree.  See  Boundary  No. 
8,  Patent  No.  3,  and 

Harrlman  v.  Brown,  607 

2.  Information  for  cutting  down  line  tree.  See 
Line  tree  No.  2.  and 

Commonwealth  v.  Powell,  719 
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TRESPASS. 
I.  Justlllcatlon. 

1.  The  county  courts  baving-  jurisdiction  to  estab- 
lish and  maintain  public  roads  in  their  respective 
counties,  a  surveyor  is  Justified  In  executlnar  an 
order  of  the  county  court  requirlngr  him  to  open 
a  road,  though  such  order  be  irresrularly  made. 

Yeairer  v.  Carpenter  and  others,  454 

2.  In  trespass  for  breaklnirand  enterlnsr  plaintiff's 
close,  defendant  pleads,  that  the  county  court  made 
an  order  requiring  him,  as  surveyor  of  a  highway, 
to  open  that  part  of  the  road  from  the  mouth  of  a 
certain  lane  to  J.  T.'s.  to  Intersect  the  road  where  It 
formerly  did,  and  that  in  the  execution  of  that  or- 
der, he  committed  t>ie  supposed  trespasses  in  the 
declaration  menlloued,  as  he  lawfully  might:  plain- 
tiff replies,  that  the  land  whereon  defendant 
committed  the  trespasses  was  not.  at  the  time  when 
&c.  a  public  road  or  highway,  either  by  an  order  of 
the  county  court,  or  long  usage:  on  general  de- 
murrer to  replication.  Held,  the  plea  Is  good,  and 
the  replication  naught.  S.  C,       454 

II.  Information  for  trespass. 
8.  See  Line  tree  No.  2.  and 
Commonwealth  v.  Powell,  719 

TROVER. 
The  accidental  loss  of  a  slave  hired,  occurring 
in  an  employment  of  the  slave  which  the  bailee 
bad  no  right  to  make,  amounts  to  such  a  wrongful 
conversion  by  the  bailee,  as  will  sustain  an  action 
of  trover  by  the  owner. 

Spencer  v.  Pllcher.  567 

TRUSTS  AND  TRUSTEES. 

1.  See  Feme  covert  No.  3.  3,  and 

Williamson  v.  Beckham.  20 

2.  See  Husband  and  wife  No.  1.  2,  and 

Brown  and  wife  v.  Bonner  &c..  1 

Fadeley  v.  Weatherby's  ex'ors,  29 

8.  See  Mortgages  and  trusts. 

4.  Trust  deed  need  not  be  executed  by  cestui  que 
trusts.    See  Mortgages  and  trusts  No.  7,  and' 

Sklpwlth's  ex'or  v.  Cunningham  &c.,  272 

5.  Where  a  debtor  conveys  personal  property  to  a 
trustee  to  secure  to  a  creditor  the  payment  of  his 
debt,  and  a  person  obtaining  possession  of  the  prop- 
erty, sells  It,  and  applies  the  proceeds  to  his  own 
use,  the  cestui  que  trust  can  maintain  no  action  at 
law,  in  his  name,  against  the  party  converting  the 
property.  The  action  will  only  lie  at  the  suit  of  the 
trustee. 

Poage  V.  Bell.  fl04 

«.  Case  In  which,  under  the  circumstances,  a  fund 

conveyed  In  trust  for  payment  of  creditors,  was 

properly  taken  out  of  the  hands  of  the  trustees  by 

the  court  of  chancery. 

M'CuUoch  et  al.  v.  Sommervllle,  416 

794  nJNITED  STATES  BANK. 

It  Is  felony  under  the  statute  1  Rev.  Code, 
ch.  154,  Si.  to  pass  a  counterfeit  note  of  the  bank 
of  the  United  States,  dated  at  a  time  when  that 
bank  was  in  existence,  though,  at  the  time  of  passing 
the  note,  the  charter  of  the  bank  had  expired. 

Buckland  v.  Commonwealth,  782 

UNLIQUIDATED  DAMAGES. 
See  Set-off,  Arbitration  and  award  No.  1,  and 
Harrison  v.  Wortham  &  M'Gruder.  296 

USURY. 
I.  What  discount  of  note  at  bank  Is  not  usurious. 

1.  It  Is  settled  In  Virginia  that  the  taking  the  dis- 
count In  advance,  upon  discounting  a  note  at  bank. 
Is  not  usurious;  and  that  the  including  the  day  of 
payment  of  the  first  note  In  the  second,  whereby 
the  bank  receives,  under  each  note.  Interest  for  the 
same  day.  Is  not  usury.  So  decided  In  Strlbllng  v. 
Bank  of  the  Valley.  5  Rand.  133,  and  Crump  v.  Nich- 
olas et  al.,  5  Leigh  251. 

State  bank  of  N.  Carolina  v.  Cowan  Ac.  288 

2.  The  state  bank  of  North  Carolina  discounted  a 
note  made  by  the  defendants.  In  renewal  of  which 
other  notes  were  afterwards  from  time  to  time 
made  and  discounted:  and  It  was  found  by  a  special 
verdict,  that  the  bank  was  In  the  habit  of  using.  In 
its  calculation  of  Interest.  Rowlett's  tables  of  In- 
terest, which  consider  8flO  days  as  a  year.  Instead 
of  865,  the  effect  of  which  Is  to  make  Interest  for 
every  fraction  of  a  year  somewhat  more  than  at 
the  rate  of  six  per  centum  per  annum:  Hkld. 
this  mode  of  calculating  Interest  does  not  make 
the  transaction  usurious.  S.  C,       238 

8.  At  a  time  when  the  state  bank  of  North  Caro- 
lina had  suspended  specie  payments,  the  defendant 
offered  to  the  bank  a  note  for  discount,  accompa- 
nied by  an  offer.  In  case  his  note  should  be  dis- 
counted, to  exchange  an  equal  amount  of  northern 
funds  for  North  Carolina  bank  notes.  A  bill  was 
accordingly  drawn  upon  a  firm  In  Virginia,  at  90 
days,  and  the  same  being  accepted,  the  bill  and  note 
were  both  discounted,  with  a  farther  condition, 
annexed  to  the  note,  that  It  should  be  paid  In  Vir- 


ginia or  other  northern  bank  notes.  The  bank 
paid  for  the  bill  and  note.  In  Its  own  notes  In  part 
and  In  part  In  the  notes  of  other  banks  of  North 
Carolina,  all  of  which  were  at  that  time  under  par 
In  Raleigh,  at  from  8H  to  4H  per  cent  At  the  time 
of  the  discount,  suits  were  depending  against  the 
bank  upon  its  notes,  to  coerce  payment  of  them. 
The  notes  received  by  the  defendant  were,  in  the 
presence  of  the  president  and  cashier  of  the  bank. 
In  their  banking  house,  handed  over  to  the  acceptor, 
to  meet  his  acceptance  with  them,  and  then  pay  the 
balance  to  the  defendant:  the  president  and  cashier 
knowing  the  loss  to  which  the  defendant  would  be 
subjected.  The  notes  were  sold  In  Virginia  at  a  loss 
of  from  2%  to  3H  per  cent,  and  the  bill  paid  at  ma- 
turity In  Virginia  or  United  SUtes  bank  notes. 
These  notes  were  at  par  at  the  time  of  the  discount, 
and  ihe  president  and  directors  of  the  North  Car- 
olina bank  knew  at  that  time  that  their  notes  were 
notof  equal  value:  HsLD.not withstanding,  the  trans- 
action Is  not  usurious:  dlssentlente  Tucker,  P. 

S.  C,       288 
II.  What  contractu  usurious. 

4.  Where,  upon  a  loan  of  money,  the  lender,  be- 
sides his  principal,  contracts  to  receive.  In  lieu  of 
Interest,  something  which  may  be  worth  more  than 
six  per  cent,  per  annum,  though  It  may  perhaps 
prove  to  be  worth  less,  as  the  dividends  on  bank 
stock,  the  contract  Is  usurious. 

Smith  V.  Nicholas  &c.,  380 

5.  A  debtor,  owing  a  certain  number  of  shares  of 
bank  stock,  agrees  with  his  creditor  topayhlm.  at 
a  future  day.  the  market  price  of  the  stock  on  that 
day.  or  150  dollars  per  share,  at  the  creditor's  op- 
tion, with  the  dividends:  Held,  the  contract  is 
usurious.  S.  C,       880 

III.  Contract  made  In  another  state. 

6.  A  contract  entered  into  in  another  state,  in 
violation  of  the  usury  law  of  that  state,  cannot  be 
considered  as  made  with  reference  to  the  law  of 
the  place  of  contract,  but  the  rights  of  the  contract- 
ing parties,  if  litigated  In  this  state,  must  be  deter- 
mined by  our  own  law. 

Turpln  V.  Povall  and  others,  98 

IV.  Measure  of  relief  In  equity. 

7.  A  borrower  at  usurious  Interest,  having  exe- 
cuted a  bond  and  deed  of  trust  to  secure  repayment 
of  the  loan,  files  a  bill  In  equity  against  the  lender 
and  the  trustee,  alleging  the  usury,  and  that  the 

trustee  Is  about  to  sell  the  property'  conveyed, 
795     to  raise  the  amount  of  the  bond :  *and  praying, 

that  defendants  may  be  compelled  to  answer 
all  the  allegations  of  the  bill,  that  the  sale  by  the 
trustee  may  be  In  joined,  the  trust  property  recon- 
veyed  to  plaintiff,  the  bond  delivered  upon  such 
terms  and  conditions  as  are  equitable,  and  that 
such  other  and  further  relief  may  be  granted  to 
the  plaintiff  as  Is  agreeable  to  equity  and  the  na- 
ture of  his  case:  the  lender,  by  his  answer,  denies 
the  usury,  but  it  is  proved:  Held,  though  the  bor- 
rower might  have  elected  to  ask  merely  the  oppor- 
tunity of  trying  the  question  of  usury  at  law.  yet  as. 
by  the  terms  or  his  bill,  he  has  sought  full  relief  In 
equity,  he  shall  only  be  relieved  upon  the  terms  of 
paying  the  principal  money  due.  S.  C.      98 

8.  On  a  bin  In  equity  for  relief  against  a  usurious 
debt  unpaid,  whether  the  usury  be  confessed  in  the 
answer,  or  proved  by  the  evidence,  the  plaintiff 
shall  be  relieved  on  payment  of  the  principal  justly 
due.  without  interest:  dlssentlente  Brooke,  J.,  who 
held,  that  where  the  usury  Is  not  discovered  by  the 
answer,  but  proved  aliunde,  the  case  Is  not  within 
the  8d  section  of  the  statute  against  usury,  1  Rev. 
Code.  ch.  102.  and  the  plaintiff  should  therefore  be 
compelled  to  pay  the  principal  with  legal  Interest. 

S   C.         93 
V.  Defence  In  equity. 

9.  Where  usury  Is  relied  upon  by  a  defendant  In 
equity  to  defeat  the  plaintiff's  whole  claim,  the  facts 
constituting  the  usury  must  be  distinctly  alleged, 
and  clearly  proved  according  to  the  allegation:  but 
It  Is  not  necessary  to  allege  them  with  the  formal 
strictness  of  a  plea  of  usury  at  law.  Case  In  which 
the  defence  of  usury  was  held  to  be  well  made  In 
the  answer. 

Smith  V.  Nicholas  &c.,  880 

UTTERING. 
See  Counterfeit  bank  note,  and 
Buckland  v.  Commonwealth,  782 

VARIANCE. 

1.  What  variance  between  declaration  and  proof 
Is  ImmaterlaL    See   Slaves  No.  8,  and 

Burley  v.  OrlflBth,  442 

2.  What  Is  no  variance  between  Indictment  and 
proof.    See  Counterfeit  bank  note  No.  8.  4.  and 

Buckland  v.  Commonwealth,  782 

VENDOR  AND  VENDEE. 
□  1.  Question  whether   the  sale  of  a  tract  of  land 
was  by  the  acre  or  In  gross. 
I        Russell  &c.  V.  Keeran  &c.. 
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2.  Effect  of  ffrant  to  a  corporate  town  so  long"  as 
the  land  shall  continue  to  be  used  for  certain  pub- 
lic purposes.    See  (Corporation  No.  1,  and 

Bolllnff  V.  Mayor  &c.  of  Petersburg-.  884 

8.  What  shall  be  :1eemed  an  acceptance  by  a 
vendee,  of  the  conveyance  made  to  him  by  the 
vendor. 

Beale  v.  Seiveley  and  others,  658 

4.  What  is  not  a  sale  of  a  pretensed  title.  See 
Pretensed  title,  and 

Martin  v.  Flowers,  158 

Lien  of  vendor. 

5.  The  vendor  of  personal  property  has  no  lien 
for  the  purchase  money  on  the  property,  notwith- 
standing it  be  still  in  the  vendee's  hands. 

James  v.  Bird's  adm*r,  510 

(V.  By  agreement  between  vendor  and  vendee  of 
land,  the  vendee  engages,  in  consideration  of  the 
land,  to  pay  off  certain  debts  of  the  vendor,  and  to 
support  him  during  his  life,  and  two  of  his  daugh- 
ters until  they  shall  be  married;  vendee  accord- 
ingly pays  off  the  debts:  Held,  the  agreement  for 
supporting  the  vendor  and  his  daughters  consti- 
tutes no  lien  in  equity  upon  the  land. 

Brawley  v.  Catron  and  others.  588 

7.  Who  cannot  be  subrogated  to  vendor's  lien. 
See  Subrogation,  and 

Douglass  V.  Fagg.  588 

Refusal  of  relief  to  vendee. 

8.  Where  a  vendee  is  in  possession  of  land  under 
a  conveyance  with  general  warranty,  and  the  title 
has  not  been  questioned  by  any  suit  prosecuted  or 
threatened,  such  vendee  has  no  claim  to  relief  in 
equity  against  the  payment  of  the  purchase  money, 
unless  he  can  shew  a  defect  of  title  respecting  which 
the  vendor  was  guilty  of  fraudulent  misrepresenta- 
tion or  concealment,  and  which  the  vendee  had  at 
the  time  no  means  of  discovering. 

Beale  v.  Seiveley  and  others,  658 

VENUE. 
1.  An  application  by  a  defendant  for  a  change  of 
venue,  on  the  ground  of  general  prejudices  exist- 
ing against  him  in  the  town  where  the  cause  is  to 
be  tried,  should  be  supported  by  the  affidavits  of 
disinterested  individuals. 

Boswell  V.  Flockheart,  864 

796  *2.  When  a  Judge  of  a  circuit  court  is  so 
situated  as  to  render  it  improper,  in  his  judg- 
ment, for  him  to  preside  at  the  trial  of  a  cause,  the 
statute  makes  it  lawful  for  him  to  remove  the 
cause  to  another  circuit  In  such  case,  however, 
the  propriety  of  removing  or  refusing  to  remove 
depends  upon  the  self -consciousness  of  the  judge, 
and  an  appellate  court  cannot  revise  his  decision. 

S.  C.         864 

8.  Though  the  name  of  the  county  be  left 'blank 

in  the  margin  of  an  indictment  for  misdemeanour. 

it  is  enough  if  the  county  be  stated  in  the  body  of 

indictment 

Teff t  V.  Commonwealth.  721 

4.  Statement  of  place  in  indictment  for  uttering. 
See  Counterfeit  bank  note  No.  2,  and 

Buckland  v.  Commonwealth,  782 

VERDICT. 

1.  In  action  against  sheriff  for  escape  of  slave 
committed  to  Jail  for  safekeeping.  See  Slaves  No. 
9,  and 

Barley  v.  Griffith,  442 

2.  When  it  may  ascertain  term  of  imprisonment 
in  misdemeanour.    See    Misdemeanour  No.  8,  and 

House  V.  Commonwealth.  766 
8.  Power  of  court  to  set  aside  verdict  of  conviction 
for  felony.    See  New  trial  No.  2,  and 

Ball  V.  Commonwealth,  726 

4.  When  verdict  of  conviction  for  felony  will  not 
be  set  aside.    See  New  trial  No.  3,  and 

Bennett  v.  Commonwealth,  745 

WAIVER. 
What  is  a  waiver  of  defendant's  motion  for  new 
trial.    See  New  trial  No.  1,  and 

Sims  V.  Alderson,  479 

WARRANT. 
What  warrant  for  committing  slave  to  jail  for 
safekeeping  is  sufficient    See  Slaves  No.  7.  and 
Burley  v.  Griffith,  442 

WIDOW. 
Renunciation  of  will. 
A  widow  cannot  effectually  renounce  the  provi- 
sion made  for  her  by  the  will  of  her  husband,  so  as 
to  entitle  herself  as  distributee,  but  by  declaration 
made  within  one  year  after  the  husband's  death, 
before  the  general  court,  or  court  having  jurisdic- 
tion of  the  probat  of  the  will,  or  by  deed  executed  in 


the  presence  of  two  or  more  credible   witnesses. 
Kinnaird  ex'or  Ac  v.  Williams's  adm'r  and 
others,  4(». 

WILL. 
I.  Construction. 

1.  When  construction  of  will  shall  be  regarded  as' 
settled  by  acquiescence  of  parties.  See  Acquies- 
cence, and 

Wrights  V.  Oldham  and  others,  S06' 

2.  Testator  devises  and  bequeaths  his  whole  es-' 
tate,  real  and  personal,  to  his  five  daughters  and  his 
grandson  B.  L.  to  be  equally  divided  among  them : 
but  provides  that  his  daughter  Elizabeth  shall  only 
have  a  life  interest  in  her  sixth,  which,  at  her  death.', 
he  gives  and  bequeaths  to  be  equally  divided  among-' 
her  children  (named  in  the  will)  to  them  and  their 
heirs  forever.  And  then  he  declares,  that  If  either' 
of  his  daughters  or  grandchildren  should  happea 
to  die  without  having  lawful  issue,  then  and  in  that 
case  he  only  means  to  lend  him,  her  or  them  what 
he  has  given  as  abovementioned.  and  after  his.  her 
or  their  decease,  to  be  equally  divided  among  the 
survivors  of  them  and  their  heirs  forever.— It 
seems,  the  testator's  meaning  was,  that  if  either  of 
his  daughters  or  his  grandson  B.  L.  should  die  with- 
out issue,  the  share  of  the  person  so  dying  should 
be  equally  divided  among  his  surviving  daughters- 
and  grandson  aforesaid^  and  if  either  of  his  other 
grandchildren  (the  children  of  Elizabeth)  should' 
die  without  issue,  his  or  her  share  should  be' 
equally  divided  among  the  survivors  of  the  grand- 
children last  mentioned.  S.  C.       305 

8.  Testator  devises  to  his  daughter  P.  C.  the  upper 
half  of  his  plantation,  but  should  she  die  without 
heirs  of  her  own  body,  then  the  said  half  of  the 
plantation  to  be  divided  between  the  sou  in  law  and 
son  of  the  testator:  Hbld,  P.  C.  took  by  the  will  an 
estate  tail  in  the  land  devised  to  her,  which  the 
statute  for  abolishing  entails  converted  into  a  fee 
simple,  and  barred  the  contingent  remainder? 
limited  on  the  estate  tall. 

See  V.  Craigen.  44^ 

IL  Revocation  of  devise. 

4.  A  testator  ffives  to  his  wife,  during  her  life,  one! 
third  of  the  rents  and  profits  of  cerialn  property^ 
consisting  of  houses  and  lots;  to  three  sons  each  a 
small  pecuniary  legacy,  after  payment  of  his  debts. 

which  are  to  be  paid  out  of  the  rents:  and  he' 
797     directs  the  property  to  ♦be  sold  at  his  wife's 

death,  and  devises  two  fifths  of  the  proceeds 
to  the  children  of  one  daughter,  two  fifths  to  an-k 
other  daughter,  and  the  remaining  fifth  to  a  third 
daughter.  The  wife  dies  before  the  testator,  and- 
after  her  death  the  testator  sells  the  property  on  a 
credit  and  dies  the  same  year  that  the  sale  is  made.. 
On  a  bill  to  recover  the  fifth  last  devised,  Hrld,  the 
alienation  of  the  property  revoked  the  devise  of  its 
proceeds.  ,  * 

King's  ex'ors  v.  Sheffey's  adm'r,  6H' 

III.  Renunciation  by  widow.  j 

5.  How  widow  may  renounce  provision  made  for 
her  by  her  husband's  will.    See  Widow,  and 

Kinnaird  ex'or  Ac.  v.  Williams's  adm'r  and 
others,  400 

IV.  Election  by  legatee. 

6.  Concerning  election  by  legatee  to  claim  against 
will,  see  Legacy  and  legatee  No.  2.  8,  and 

S.  C       400 
WITNESS.  : 

Incompetency  from  interest  See  Executors  and 
administrators  No.  7.  and 

Janey  v.  Blake's  adm'r.  88; 

WRITING. 

1.  On  what  writing  obligatory  debt  lies  not  See' 
Debt  No.  8.  and 

Belrne  Ac.  v.  Dunlap,  514 

2.  What  writing  on  a  bond  will  not  discharsre  prln-» 
cipal  or  sureties  therein.  See  Principal  and  surety 
No.  1.  and 

Tremperv.  Hemphill  &c.,  628' 

8.  Jurisdiction  of  equity  to  correct  defect  in  writ- 
ten Instrument  proceeding  from  mistake  or  frauds 
See  Husband  and  wife  No.  1,  and  • 

Brown  and  wife  v.  Bonner  &c..  I 

4.  Secondary  proof  of  contents.  See  Counterfeit 
bank  note  No.  4,  and  ' 

Buckland  v.  Commonwealth.  7S9 

WRIT  OF  RIGHT. 

1.  In  Virginia,  a  writ  of  right  may  be  maintained 
by  a  devisee,  upon  the  possession  or  seisin  of  his 
testator. 

Taylor's  devisees  v.  Rlghtmlre.  468 

2.  If  the  demandant  In  a  writ  of  right  die  pending- 
the  suit,  his  devisees  may.  in  Virginia,  have  tta<! 
cause  revived  in  their  names.  S.  C       46t 
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